
FOREWORD

This volume is an exact photo-reproduction of an original copy of

GEORGETOWN

LAW JOURNAL

Volume 21

1932-1933

As an original is practically unobtainable, this reprint is offered
to enable law libraries to fill out their collection of legal
periodicals.
The reproduction follows the original in every detail, and no

attempt was made to correct errors and defects in typography.

Buffalo, N. Y.

July, 1961

DENNIS & CO., INC.



GEORGETOWN LAW

JOURNAL

VOLUME XXI

1932-1933

WASHINGTON

GEORGETOWN UNIVERSITY SCHOOL OP LAW



Copyright, 19S2-19S3 by the

Georgetown Law Journal Association



INDEX TO AUTHORS AND BOOK REVIEWERS

Amdur, Leon H.: "Whereby" Constructions in Patent Claims

Distinguished 291

Anslinger, Harry J.: Reason for Uniform State Narcotic Legis
lation 52

Bishop, Crawford M.: International Law and the Manchurian

Question _. 306

Boudin, Louis B.: Is Economic Planning Constitutional f A Re-

Examination of the Concept of Public Interest 253, 387

Cassidy, Lewis C. : Book Reviews 374, 516

Colby, Elbridge: Was There War in the EastT 315

Fenning, Karl : Book Reviews 116, 529

Guider, John W.: Book Review 112

Hardy, Russell: Loose and Consolidated Combinations under the

Antitrust Laws 123

Hughes, William J.: Procedural Act of 1925 1

Isaacs, Max: Should the Government Establish a Bankruptcy
Bureau? 62

Lardone, Rev. Francesco: Roman Law in the Works of St.

Augustine - 435

Maurer, Robert A. : Book Reviews 244, 511

Mersch, Victor S.: Book Review 380

Naylor, E. E.: The District of Columbia, Its Legal Status 21

O'Reilly, John D., Jr.: Book Review 532

Pergler, Charles: Book Review 528

Rapacz, M. P.: Book Review 104

Roach, Charles E. : Book Reviews 248, 520

Schiller, A. Arthur: Sources and Influences of the Roman Law,
III-VI Centuries, A. D. 147

Simpson, Sidney Post: Use of Statutory Materials in the Teach

ing of Equity 457

Solterer, Josef: Relations Between Economics and Juridical

Science 9

Sullivan, Joseph D.: Book Review 109

Toomey, James A.: Book Review 249

Walsh, J. Herbert: Is the New Judicial and Legislative Interpre
tation of Freedom of Speech and Press Sound Constitutional
Development T 35, 161

Book Review 246

Weeks, Mangum: Book Reviews 100,116,377,521

m



TITLE INDEX TO ARTICLES

Bankruptcy Bureau, Should the Government Establish a?

Max Issac 62

District of Columbia, Its Legal Status E. E. Naylor 21

Economic Planning Constitutional, Is? A Re-Examination of

the Concept of Public Interest Louis B. Boudin 253, 387

Economics and Juridical Science, Relations Between

Josef Bolterer 9

International Law and the Manchurian Question
Crawford M. Bishop 306

Loose and Consolidated Combinations under the Antitrust Laws
Russell Hardy 123

New Judicial and Legislative Interpretation of Freedom of
Speech and Press Sound Constitutional Development, Is the?

J. Herbert Walsh 35, 161

Procedural Act of 1925 William J. Hughes 1

Roman Law in the Works of St. Augustine
Rev. Francesco Lardone 435

Sources and Influences of the Roman Law, III-VI Centuries, A. D.
A. Arthur Schiller 147

Uniform State Narcotic Legislation, Reason for

Harry J. Anslinger 52

Use of Statutory Materials in the Teaching of Equity
Sidney Post Simpson 457

Was There War in the East? Elbridge Colby 315

"Whereby" Constructions in Patent Claims Distinguished
Leon H. Amdur 291

IV



INDEX TO BOOKS REVIEWED

Dodd, Walter F. : Cases and Other Authorities on Constitutional
Law (Charles Pergler) 528

Dunn, Frederick Sherwood: The Protection of Nationals
(Mangum Weeks) 521

Frank Jerome: Law and the Modern Mind (Mangum Weeks) 100

Fraser, Dean Everett: Cases and Readings on Property, Vol. I
(M. P. Rapacz) 104

Jacobs, Albert C: Cases and Materials on the Law of Landlord
and Tenant (Joseph D. Sullivan) 109

Kennedy, Walter B.: Cases on the Law of Personal Property
(Lewis C. Cassidy) 374

Lauterpacht, H.: See McNair, Arnold D., and Williams, Sir John
Fisher.

McCurdy, William E.: See Williston, Samuel.
McGovney, Dudley 0.: Cases on Constitutional Law

(J. Herbert Walsh) 246

McNair, Arnold D., and Lauterpacht, H.:Annual Digest of Public
International Law Cases, Years 1927 and 1928

(Mangum Weeks) 116

Moore, Underhill: See Smith, Howard L.

Rivise, Charles W. : Interference Practice (Karl Fenning) 529

Shatter, Alfred M.: Musical Copyright (Karl Fenning) 116

Sharfman, I. L. : The Interstate Commerce Commission, Part II
(Robert A. Maurer) 244

Smith, Howard L., and Moore, Underhill: Cases on the Law of
Bills and Notes (Third Edition) (James A. Toomey) 249

Sturges, Wesley A.: Cases and Material on the Law of Adminis
tration of Debtors' Estates (Victor S. Mersch) 380

Van Vleck, William C: The Administrative Control of Aliens
(Robert A. Maurer) 511

Wallace, William Kay: Our Obsolete Constitution

(John D. O'Reilly, Jr.) 532

White, Rev. Robert J. : The Legal Effect ofAnte-Nuptial Promises
in Mixed Marriages (Charles E. Roach) 520

Williams, Sir John Fisher, and Lauterpacht, H.: Annual Digest
of Public International Law Cases, Tears 1919 to 1922

(Mangum Weeks) 377

Williston, Samuel, and McCurdy, William E.: A Selection of
Cases on the Law of Sales.... (Charles E. Roach and E. C. R.) 248

Zollman, Carl: American Church Law (Lewis C. Cassidy) 516

Cases on Air Law (John W. Guider) 112

V



INDEX TO FEDERAL LEGISLATION

An Advance in Labor Legislation�The Anti-Injunction Act 344

Commerce Power and Hours of Labor, The 490

National Banking Holiday Proclamation, The 477

Proposed Amendments to the Federal Espionage Act of 1917 339

Proposed Limitations on the Jurisdiction of the District Courts
of the United States 203

Proposed Twentieth Constitutional Amendment, The 63

Ratification by Convention or Legislature � Constitutional
Enigma 333

Reason for Uniform State Narcotic Legislation 52

Relief Without Adjudication�The New Bankruptcy Law 483

Should the Government Establish a Bankruptcy Bureau? 62

Unemployment Insurance as a Federal Possibility 208

VI



INDEX TO NOTES AND RECENT DECISIONS

Appeal and Error�Equity Pleading�Time Limit of Appeal 362

Bankruptcy�Fraudulent Conveyance against Contingent Cred
itor 363

Banks and Banking�Statutory Construction 499

Common Carriers�Liability to Passengers 228

Constitutional Law�Commerce�Constitutionality of Tax 499

Due Process�Rate Making�Power and

Policy 501

Use of Troops in Oil War in Texas 365

Corporations�Bankruptcy�When May the Fact of Corporate
Entity be Disregarded? 229

Foreign�Doing Business � 75

Voluntary Dissolution and Taxation 231

Courts�Rule Making Power 352

Criminal Law�Former Jeopardy�Withdrawal of Counts 502

Eminent Domain�Federal Power over Municipal Property De

voted to a Public Use 367

Evidence�Inadmissibility of Parol Agreement in a Release 232'

Witnesses�Contempt�Alleged Privilege of Prohi

bition Officer 89

Habeas Corpus�Statute of Limitations 503

Hospitals�Liability for Negligence�Res Ipsa Loquitur 233

Husband and Wife�Consideration in Antenuptial Contracts 236

Medical Services�Wife's Ability to Bind

Separate Estate for 368

Insurance�Representations in Marine Insurance 504

Landlord and Tenant�Covenants for Renewal or Extension of

Leases 370

Master and Servant�Reviewing Compensation Proceedings�Ac

cidental Injury�Burial Costs 237

Negligence�Escalators�Res Ipsa Loquitur 506

Liability to Infant Trespassers 238

Owner's Liability to Employees of Independent
Contractor 90

Proximate Causation 214

Shipping�Respondeat Superior 240

VII



Negotiable Instruments�Negotiability�Acceleration Clause only
^

in Deed of Trust
03

Notes Signed by Trustee

Patents�Licensing�Estoppel Rule in Infringement Suits

Real Property�Annexation�How Far Necessary to Constitute

Fixtures �

Easements by Implication and the Reasonable

Use Thereof 94

Statute of Frauds 241

Sales�Lien�Conditional Sale 97

Seamen�Assumption of Risk 243

Slander and Libel � 218

Statutes�Statutory Interpretation ^

Taxation�Customs Court�Taxation of Imported Competitive
Goods 507

Exemption of Income Derived from Lessee's Portion

of Oil Produced from State's Land 224

Internal Revenue�Deductions from Federal Estate

Tax 508

Torts�Right to Privacy Reviewed 495

Trade Marks 82

Trade Marks and Trade Names 510

Workmen's Compensation�Liability When Employee is Exposed
to Risk 98

VIII



TABLE OF CASES
References in heavy-faced type are to Leading Articles; in italics to Notes and

Book Reviews; and in plain type to Editorial, The Supreme Court,
and Recent Decisions.

Abernethy v. Hutchinson 495-6
Abrams v. United States 171,

175, 177-8
Ackerman v. Loforese 871
Adair v. United States 211, 350
Adams v. Swig 94
Addysiton Pipe & Steel Co. v.

United States .... 128, 132, 139 142

Adley v. Reeves 399
Aetna Life Ins. Co. v. Conway 505
Agar-Ellis, In re 520
Akron-Overland Tire Co. v. Willys
Overland Co 87

Alabama R. R. Co. v. Chapman .... 218
Aldnutt v. Inglis 282, 415, 418-19
Allen v. Becket 98
" " Walker & Gibson 85

American Biscuit Co. v. Klotz .... 145
American Brake Shoe, etc., Co. v.
New York Rys. Co 868

American Column & Lumber Co.
v. United States 124,

136-7, 139, 146
American Mch. Imp. Co. v. Des
Lauriers Aircraft Co 373

American Surety Co. v. Ma-
rotta 364-5, 383

Ammon & Person v. Narragansett
Dairy Co 85

Anders v. Calif. State Life Ins. Co. 233
Anderson v. Dodsworth S7i
Andrews v. Babcock 462

" Salt 520
Anderson, etc. v. Wilson 475
Angle v. Chicago, etc., R. Co 502
Anglo-Chilean Nitrate Sales Corp.
v. State of Ala 329

Ansehl v. Williams 84
Appalachian Coals, Inc. v. United
States 471

Appleby's Estate, In re 237
Arizona Case No. 287 58
Armour v. Transalantic Fire Ins.
Co 505

Arrington v. Mercantile Bureau .... 250
Art Metal Const. Co. v. United
States 358

Assoc. Employers' Rec. v. State
Ind. Comm 99

Atchison, Topeka, etc., R. R. v.

Matthews 194
Atkins Estate, In re 509
Atkinson v. Doherty 496
Ayre v. Craven 220

IX

Baer v. United States 168, 172
Bailey v. District of Columbia.... 32, 33
Bailey & Bogert v. Ogden 242
Baker v. James, et al 93
Baker Machine Co. v. United
States Fire Apparatus Co 462

Baltimore v. De Palma 239
Baltimore & Ohio R. R. Co. v.

Brady 473
Baltimore & Ohio R. R. Co. v.
United States 356

Baltimore Process Co. v. My-Cola
Process Co 462

Bank of United States v. Deveaux 203
Bankers' Life Ins. Co. v. Miller.... 505
Bankers' Pocahontas Coal Co. v.

Burnet, Comm 196
Banwart v. Shullenhurg 232
Barnes v. District of Columbia.. 30, 31
Barnett v. People 503
Bartletta v. McFeeley 497
Barron v. Mayor of Baltimore.. 44, 355
Bate v. Harvey, et al 229
Bayer Co. v. United Drug Co 87
Bazemore v. Savannah Hospital.... 497
Beal v. Chase 230
Beck Mining Co. v. State Ind.
Comm 99

Bedford v. United States 368
Beech Nut Packing Co. v. P. Loril-
lard Co 86

Beidler v. Branshaw 506
Bell v. Riggs 92
Bellows v. Bellows 510
Belvedere Bldg. Co. v Bryan 506
Bemis v. State 350
Benton v. Colson .� 241
Bennett & Sons v. Farmers' Seed
& Gin Co 87, 510

Berizzi Co. v. Krauz 463
Berkovitz v. Arbib & Houlberg .... 463

Beyer v. Woolpert 231
Bierbach v. Goodyear Rubber Co... 215
Biernacke v. Penn. R. R. Co 243
Bigby v. United States 506
Bines v. United Electric Rys. Co... 229
Binns v. Vitagraph Co. of Amer
ica 497

Bishop v. Boyle 499
" Vandercook 366

Bituminous Products v. Headley
Road Co 298, 301-2

Black v. Clements 369,870



TABLE OF CASES

Black & "White Taxi Co. v. Brown
& Yellow Taxi Co 205

Block v. Hirsh -
491

Bloomingdale Bros. v. Cook.. 98

Blue Moon III HO
Blumenthal v. Picture Classics .... 497
Board of Tax Appeals v. United
States ex rel. Shults Bread Co... 354

Bodwell v. Swan 223

Bodwic v. Fennell 399

Boldt v. Pennsylvania R. R. Co 243
Bonacum v. Harrington 516, 518
Bonam v. Southern Menhaden
Corp 50Jt

Bond v. Tij Fung 114
Bonwit Teller & Co. v. United
States 358

Booth v. Bunce 281
" " Jarrett 510

Bosley v. Wyatt Ill
Boswell v. District of Columbia.... 33

Bosworth v. Hearne 399

Bottum v. Hawks 239
Bowman v. Adams 461

" Continental Oil Co 476
Boyce's Executors v. Grundy 198
Boyd v. Bearce 92

" " United States 200
Bowen v. Farley 94
Byars v. United States 200
Bradley v. Fisher 221
Bradley, etc. v. Public Utilities
Comm. of Ohio 197

Brass v. North Dakota.. 261, 270, 412
Bray v. Hayne 287
Breen v. N. Y. C. &' H. R. R. Co 234
Brennan v. Keene 90
Brents v. Morgan 497
Brewer v. Penn. Mut. Life Ins. Co. 92
Brex v. Smith 497
Bridges v. Hawkesworth 377
Briggs v. Crawford 92
Brogna v. Capodilupo 90
Briscoe v. Craig 509
Bristol v. Woodward 464

Bromage v. Prosser 221
Bronson, Ex parte 296
Brooker v. Coffin 219
Browne, In re 520
Brown, et al. v. Krietmeyer 5
Brown v. Maryland 330

" Niekerson 219
Burnet v. Guggenheim 328
Burns v. United States 197
Buffalo & Erie Ry. Co., Matter of.. 463
Burke v. District of Columbia S3
Burke Electric Co. v. Independent
Pneumatic Co 295-6, 302

Burns v. Navorska 510

Burnet v. Coronada Oil & GasZ25-6
Co -�-

Burns Baking Co. v. Bryan j�<
Bush v. Aldrich
Butcher v. Stapely -----

Byfield v. Candler -

Cable Piano Co. v. Lewis S8

Cafritz Const. Co. v. Murdick,
et al

Calder v. Michigan � 502

Caminetti v. United States 535

Cammel v. Camerat Civit. Lon

don 39�

Camp v. Dallas National Bank .... 94
Campbell v. Spottiswoode 223

" State 503

Cannot Mfg. Co. v. Cudahy Pack

ing Co - 76

Capital Nat. Bank v. Board of

Supervisors 5

Capital Nat. Bank v. City of Jack
son 5

Capone v. Aderhold 504
Carney v. Heisch 371
Carpenter v. Markham 288

" Shaw 227
Carr v. Anderson 3S9
Carter v. Carter Electric Co 510

" " Richart 288
Carthage Tob. Wks. v. Barlow-
Moore Tob. Co 83-4

Castner v. People 508
Central Trans. Co. v. Terminal R.
R. Ass'n. of St. Louis 473

Chadwick v. Louisville & N. R.
Co 229

Chamberlain of London's Case ... . 398
Champion v. Ames 493
Cbamplin Ref. Co. v. Corp. Comm. 866
Chastleton Corp. v. Sinclair.... 479, 491
Chlanda v. St. Louis Transit Co.,
et al 507

Chandler v. Maine 201
Chapman, In re 80
Chappell v. United States 367
Charles River Bridge v. Warren
Bridge 393

Charlestown Five Cents Sav. Bk.
v. Zeff 98

Chase Impeachment Trial 50
C. B. & Q. R. R. Co. v. Cutts.. 267, 268
Chicago Great Western R. Co. v.
Mackie 214

City of London, Case of . 398
C. M. & St. P. R. R. Co. v.
Ackley 267-8

C. M. & St. P. Ry. Co. v. Minne
apolis Assoc 230

X



TABLE OP CASES

Chisholm v. Georgia 335

Choctaw, etc., Ry Co. v. Harrison. 227

City of N. Y., In re 95
Clark v. Central R. R 145

" Poor 501
" " United States 474

Clifford v. Atlantic Cotton Mills.... 215
" Cochrane 220

Cooper v . Philadelphia Worsted
Co. 97

Coca-Cola v. Duberstein 85
" " " Koke Co. of America. 86
" " " Old Dominion Bever
age Co 85

Coffeyville Brick & Tile Co. v.

Perry 350
Cohn, In re 376
Coggs v. Bernard 289, 375
Cohen v. Virginia 23, 275
Collector v. Day 225
Collins v. Bauman 237
Colorado Iron Wks. v. Sierra
Grande Min. Co 76"

Columbus Merchandise Co. v.

Kline 97
Colyer v. Fox Picture Co 497
Commercial Trust Co. of N. J. v.

Miller 478
Commonwealth v. Blanding 165

" Clark 350
" Dunster 503

Conley v. United States 89
Continental Auto. Co. v. Spalding
Bros 296-7

Continental Paper Bag Co. v.
Eastern Paper Bag Co 294

Conway v. Boston Elevated R. Co. 506
Cook v. Pennsylvania 330

" " United States 331
Cooper v. Seaverns 219
Ooppage v. Kansas : 350
Corbett v. Riddle 98
Corliss v. Walker Co 496
Corporation of Stanford v. Paw-
lett 406

Coty Inc. v. Parfums de Grande
Luxe 88

Covev v. Williamson 353
Cox v. Blake Co 505

" " Kinston R. & Lbr. Co. 354
Craig Co. v. Uncas Paper Board
Co 98

Crane Ice Cream Co. v. Terminal
Freezing & Heat. Co 372

Cresewell ex rel. Dd Pierre v. Till-
inghast, Comm 4

Crowell v. Benson 237,328
Crump Co. v. J. L. Linsay, Inc 86
Cunningham v. Brown 382

Curved Electro. Plate Co. v. United
States 373

Dallas Power & Light Co. v. Car-
rington 372

Dall Motor Co. v. Packard Motor
Car Co 372

D' Altamonte v. N. Y. Herald Co... 497
Damaron v. Doubleday, Doran &

Co 497
Darbinsky v. Sea Gate Ass'n 94
Darlston v. Hianson 289
Davis v. Bliss 96

" Carey 220
" Sheepstone 223
" Springfield Hospital 234
"

Waterville, etc., Ry. Co. 229
Davison v. Barber 287
Debs, In re 461
Debs v. United States 170, 189
Deisher v. State 508
De Forest Radio v. General Elec
tric Co 292

Delaware &' D. R. R. v. United
States 493

Dennig v. Meckfessel 504
Desautels v. Mass., etc., St. Ry.
Co 229

Detroit Int. Bridge Co. v. Corp.
Tax Board _ 195

Detroit Properties Corp., In re 196
Deweese v. Reinhard 462
Diamond Drill v. Kelly Bros 294-5
Diamond Glue Co. v. United States
Glue Co 76

Diamond Match Co. v. Roeber .... 463
Diamond Power v. Bayer 296-7
Dierks Lbr. & Coal Co. v. Brown.... 507
Dillon, Read & Co. v. Commercial
State Bank 499

District of Columbia v. Hutton.... 28
" Wood

bury 30-1

D., D. & W. R. R. Co. v. Koske .... 243
Doctorman v. Schroeder 465

Douglas v. Stokes 4^7-8
Dowie v. Priddle 222
Drew v. Lett 2SS
Duke v. Andler 460

Duke Power Co. v. Commissioner. 80
DuPont, DeNemours & Co. v. Kel-
ley 232

Durfree v. Dorr 234-5
Durham v. Rasooe 92
Dutchess Hat Works v. United
States 507

Eagle Life Assoc. v. Redden 231
East 142nd Street, In re 95

XI



TABLE OF CASES

East India Co. v. Pullen 288

Eastern States Lumber Dealers
Assoc. v. United States 131-2

Eau Claire v. Railroad Commis-
502sion

Edelman, et al. v. Boeing Air

Transport, Inc - 476
Edison v. Edison Polyform Mfg. .

Co i97
Educational Film Co. v. Ward 228

Eggima.nn v. Houek 232

Eibel Process Co. v. Minn. Paper
Co 291-4

Eichelberger v. Arlington Bldg.
Co S3�

Electro-Dynamo v. Westing-
house - 295-6,302

Elenkrieg v. Siebrecht 230
Eli Bridge Co. v. Lachman 97

Eliot v. Jones 497
Elliott Men. Co. v. Addressing,
etc., Corp 363

Ellis v. Hurst 497
Ellison, et al. v. Koswig 5

Elsom v. Tefft 355
Elwes v. Brigg Gas Company 376

Employer's Liability Cases 211
Erit Realty Corp. v. Sea Gate
Ass'n. �

95
Esch v. Forster 355

Essanay Film Mfg. Co. v. Kane... 460
Estes v. Mo. Pac. R. Co 507
Eureka Pipe Line Co. v. Halla-
nan 500

Everard v. Hopkins 287

Exchange National Bank of Spo
kane v. Meickle 230

Fairbanks v. Winik 497
Fairfield v. United States..... 89
Fairmont Creamery Co. v. Minne
sota 259

Farmers' Bank and Trust Co. v.

Dent 92
Farmer's L. & T. Co. v. Lake St.
E. R. R 76

Farmers' & Mechanics' State Bank
v. Sutherlin 98

Farrington v. Tokushige 114
Fay v. MacFarland 22
Fazakerley v. Wiltshire 399

Feary v. Metropolitan St. Ry. Co... 507
Feitler v. United States 81
Fidelity & Casualty Co. of N. Y.
v. Burris 99

Fidelity, etc. v. I. Ace Com 238
Fincher v. Davis 369
Finn et al. v. Railroad Comm. of
Calif 4

357

463

231

231

478

Finn v. United States

Finsilver, Stith & Moss. Co. v.

Goldberg, Maas & Co -

First National Bank v. Fireproor
Storage Co. - �"U ;~

First National Bank v. Trebem

Qq
First National" Bank v. White-

Dulany Co,
Fischer v. Palmer
Fisher v. Star Co - ;

od

Fisk & Co. v. Fisk Teachers

Agency -

Fiske v. Kansas ---

Fitzgerald v. Boston Elev. R. Co... 506

Fleischman Const. Co. v. United
States - 81

Fletcher, Matter of 46S

Fletcher v. Peck 502

Flynn v. Caplan 464

Foley v. United States 373

Fong Yue Ting v. United States.... 42

Forgan v. Bainridge 98
Fort Smith R. R. Co. v. Mills 491
Foss v. Hildreth 221
Foster v. Stewart 37i
Foster Milburn Co. v. Chinn 497-8
Fox v. Warner-Quinlan Asphalt
Co : 240

Frazer v. Bentel 365
Freemantle v. Company of Silk-
Throwsters 404

Friedrichsen v. Renard 360
Friedlander v. Rapley 220
Fries, Case of 41
Frisbie v. United States 197
Fronek v. Wroblewski 93
Frost v. Corporation Comm 258

" Thompson 94
Frowerk v. United States 169, 172
Fry Bros. v. Theobold 97
Fry v. Rockwood Pottery Co 373
Fuller v. Warzburg Dry Goods Co. 506
Fullerton v. United States 353
Furness, Withy & Co. v. Yang Tsze
Ins. Ass'n 5

Gardiner v. William S. Butler Co. 109
Gee v. Pritchard 495-6
Gehl v. Hebe Co 85
General Baking Co. v. Gorman 84
General Inv. Co. v. N. Y. C. R. R.

C� 473
German Alliance Ins. Co. v. Lewis

271< 273-5, 419, 426
Gibbons v. Ogden 492
Gilbert v. Bernetine j 453
Gillespie v. Oklahoma 236-7"

People 350
XII



TABLE OF CASES

Gitlow v. New York..l65, 178-85, 189
Glenn v. Allison 98
Gloucester Ferry Co. v. Pennsyl
vania 500

Goetschius v. Brightman 98
Goetz, Matter of 864
Goetz v. United States 90
Goldfield Mines Co. v. Miners'
Union 350

Goldman v. United States 341
Goldsmith Silver Co. v. Savage.... 84
Goldwyn Pictures Corp. v. Gold-
wyn 88

Gompers v. Bucks Stove & Range
Co 169

Gong Lum v. Rice 114
Good Humor Corp. v. Bluebird,
etc., Inc 371

Goodwin, In re 382
Goss v. Sorrell 92
Gotham Can Co. v. United States 4
Grafton National Bank v. Wing.... 94
Grau v. United States 72, 200
Green v. Mayor of Durham. 405
Green v. Victor Talking Machine
Co 230

Gregg Dyeing Co. v. Query 476
Gregory v. Marks 92
Groegen v. Lea 233
Grossman, Ex parte 40

Group No. 1 Oil Corporation v.

Bass 226-7
Grube v. Baltimore 239
Grumbine v. Mayor of Washington 33
Grundel v. Union Iron Co 240
Guillotte v. New Orleans 423, 425
Gunter v. Standard Oil Co 232

Hall v. O'Brien 352
" Solomon 464

Halton v. Nichols & Shepard Co 98
Ham. v. Massasoit Real Estate Co. 464
Hammer v. Dagenhart 211, 494, 535
Hampton v. United States 478,508
Handley v. Harris 98
Hanover National Bank v. Moyses 488
Hanson v. Globe Newspaper Co 222
Hanson v. Hall Mfg. Co 37,9
Hardesty v. Hardesty's Ex'r 236
Harding v. Robinson 233
Harlan v. State 503
Harper, In re 365
Harris v. Brown 510

" District of Columbia.... 33
" " Woman's Hospital 235

Hart Refineries v. Harmon 476
Hartford v. Boston Elev. Ry. Co... 229
Hawke v. Smith 336, 338
Hawaii v. Mankichi 329
Hazard v. Blessing. 22

Heckard v. Sayre 465
Heller & Son v. Lassner Co 373
Helson v. Kentucky .- 500
Hendrick v. Maryland 501
Henry v. Cherry & Webb 496,498
Hercules Powder Co. v. Newton.... 83
Heseman v. May Dept. Store Co 506
Heskell v. Auburn 240
Hesketh v. Braddock 405
Hewitt v. State 503
Hickman-Lunbeck Grocery Co. v.

Hager 232
Higgins v. Mason 240
Highbanks v. Browning 462
Hilton v. Hilton 87
Hill v. Hill 520
Hillman v. Star Pub. Co 496
Hitchman Coal & Coke Co. v.

Mitchell 350
Hoag & Alger v. Lake Shore &
M. S. R. Co 217-8

Hoeper v. Tax. Comm. of Wis 103
Hoge, Ex parte 303
Holder, Ex parte 298
Hollingsworth v. Virginia 64
Holm v. Cities Serv. Trans. Co 248
Helton v. Jackson 372
Holutin v. Phila. R. T. Co 229
Holy Trinity Church v. United
States 78

Holzer v. Dodge Brothers 76
Hooper v. United States 4
Hopfensperger v. Bruehl 242
Houston Oil Co. v. Goodrich 5
Houston & Texas Ry. v. United
States 244

Huddleston v. Graham 372
Hudgings, Ex parte 89, 474
Hughes v. Trustees of St. Patrick
Cathedral 99

Hulton & Co. v. Jones 221
Hunckel v. Voneiff 221
Hunn et al v. United States 231
Hunter v. Baker Vehicle Co 280
Hussey v. Arnold 94
Huston v. Rankin 92
Hutchison v. Otis 859
Hydraulic Press Brick Co. v.

Stevens 85

Illinois Central R. R. Co. v.

Behrens 211
Indianapolis v. Williams 238
Indian Oil Co. v. Oklahoma 227
International Harv. Co. v. Mis
souri 124, 143

International Shoe Co. v. Pinkus 384
International Textbook Co. v.

Pigg 330

XIII



TABLE OP CASES

Interstate Commerce Comm. v.

Goodrich Trans. Co 211
Interstate Commerce Comm. v.

N. Y., N. H. &' H. R. R. Co 193
Interstate Transit, Inc. v. Lindsey 501
Irwin v. Wright 225
Isaac v. Hobbs Co 382
Itzkovitch v. Whitaker 497
Ives v. So. Buffalo Ry. Co 254

Jackson, Ex parte 186-7
Jackson v. Berger 350

" Hopperton 224
" Rogers 278

" " Stevenson 464
Jacob Ruppert, Inc. v. Knicker
bocker Food Co 85

Jeffries v. Hignite 373
" N. Y. Eve. Journal 497

Jeft v. York 94
Jergins Trust v. Comm. of Int.
Rev 227-8

Jewett v. Moses 232
Joannes v. Burt 220
John Dyer Quarry Co. v. Schuyl
kill Stone Co 83

John Sexton & Co. v. Schoenhofer 86
Johnson v. Mt. Baker Park Pres

byterian Church 464
Johnson et al v. Mary Oliver
Candy Shops 370

Johnson v. Meyers 362
" Star 384
" State 503

Johnson Steel Street-Rail Co. v.

North Branch Steel Co 89
Jones v. Litter 219

" Newhall 462
" Powell 288

" " Tankerville 462
Jonesboro Grocer Co. v. United
States 358

Joseph Schlitz Brewing Co. v.

Houston Ice &' Brewing Co 86
Joy v. St. Louis 462
Juillard v. Greenman 43
Julius Kalish, Inc. v. Harper 86
Jump v. Sparling 94

Kaemmerling v. Athletic Min. &
Smelt. Co 507

Kane v. New Jersey 501
Kansas v. Colorado 42
Kaufman's Appeal 462
Keith v. Bailey 242
Kemp and Gord 288

Kenyon v. Vogel 369
Key West Wharf & Coal Co. v.

Porter 373

Kiehn v. Dodge Co 362
Kilbourne v. Kilbourne 233

Kilgore v. Smith 76

King v. Lammas 288
" Morris 288
" Roberts 288
" Waddington 415

Kissen v. First Nat. Bank of
Waterloo 233

Klein, In re 488
Klein v. Auto Parcel Del. Co 371
Kline v. Burke Const. Co 207,460
Klinger v. Wick 372
Knewel v. Egan 504
Knowles Loom Works v. Vacher.... 97
Knoxville Outfitting Co. v. Stor

age Co 98
Koehler v. Waukesha Milk Co 218
Kohl v. United States 367
Kosba v. Bank Line 240
Krauczunas v. Hoban 519

Kryger v. Wilson 465

Kunglig Jarnagsstyrelsen (Royal
Adm., etc.) v. National City
Bank et al �- 5

Kunz v. Allen 497
" Bosselman 497

Lamar v. Micou 474
Lane Co. v. Crum 250

Lang v. United States 5
Lappe v. Wilcox 463
Larkin Packer Co. v. Hinderliter
Tool Co 362

Latty v. Comm. of Int. Rev 509
Lauman v. Lebanon Valley R. R.

Co 231
Lavinder, Ex parte 366
Layne & Bowler Corp. v. Western
Well Works 5

Lawrence v. Fox 372
Leaman v. Dist. of Columbia 81
Le Blume Import Co. v. Coty 83-4
Le Roy v. Tatham 292-3
Lee v. Osceolo, etc., Imp. Dist 225
Lehigh & Wilkes-Barre Coal Co. v.
United States 358

Leonbruno v. Champlain Silk
Mills 99

Leser v. Garnett. 336, 338
Lewis v. Reynolds 357
L'Hote v. Crowell 328
Linden v. United States 503
Lindergood v. Hale & Kilburn
Corp 94

Lipinsky v. Revell 369
Little et al. v. Barreme et al 481
Lloyd v. Goffe 288
Lochner v. N. Y 101

XIV



TABLE OF OASES

Long v. Cramer Meat & Pack. Co. 464
" Rockwood 228

Louighran v. Quaker City Choc.
Co 84

Louisiana v. McAdoo, Sec'y of the
Treas 507

Louisville, Cincinnati, etc., R. R.
Co. v. Letson 203

Lowell v. Williams 241
Low v. Harrisburg Rys. Co 229
Low Wah Suey v. Bachus 81
Ludwig, Baumann & Co. v. Roth.. 98
Lusitania, The 216
Lynch v. Nurdin 258

Macallen v. Massachusetts 228
Maclay v. Equitable Life Assur
ance Soc 474

Maddison v. Alderson 465
Madfes v. Beverly Develop. Corp. .96
Madura v. City of N. Y 99
Magnum Import Co. v. Coty 5
Make v. Murray Hospital 234
Malloy v. St. L. & Suburban R. Co. 507
Mallow v. Eastes 237
Manderson, In re 868
Manitou Springs Mineral Water
Co. v. Schueler 83

Marchant v. Mead-Morrison Co 463
Marcus v. Feldman 491
Marker v. Mitchell 506
Marks v. Baker 228

" Beyfus 90
" Jaffa 496

Martin v. New Metropolitan Fic
tion 497

Martin v. New Trinidad Lake As
phalt Co 373

Martin v. Hunter's Lessee 335
Martin v. Interurban Trans. Co... 506
Maryland Casualty Co. v. United ,

States 358
Massaletti v. Fitray 241
Masses Pub. Co. v. Patten 167, 189
Matthews v. Canier 289

" Rogers 462
Maul v. United States 115
Maxson, Ex parte 296
May Dept. Stores Co. v. Bell 506
Maynard v. Elliott 382
Mayo v. Fitchburg & Leominster
St. Ry. 93

Mayor, etc. of Colchester v. Good
win 404

McCarthy v. Parker 94
McCaskill Co. v. United States .... 230
McCormick v. Daggett 92
McCray v. United States 225
McCulloch v. Maryland 43, 225, 482

McDonald v. State 353
McGrath v. St. L. Trans. Co 507
McGraw v. Dist. of Columbia 33
MoGuire v. McGuire 233
McKesson & Robbins, Inc. v.
Edwards 359

McMillan v. Barber Asphalt Pav.
Co 460

McRay v. United States 502
Means v. Court of Claims 329
Melvin v. Reid 496,498
Merchants' & Shippers' Ins. Co.
v. St. Paul F. & M. Ins. Co 505

Merivale v. Carson 223
Merle v. Sociological Research
Film Corp 497

Metcalf & Eddy v. Mitchell 225
Metropolitan Railroad v. Dist. of
Columbia 29-31

Meyer v. Hot Springs Imp. Co 862
" Weber 92

Michaelson v. United States 350
Michigan Sugar Co. v. Falken-
hagen 462

Michigan Trust Co. v. Herpols-
heimer 370

Mid-Continent Air Express Corp.
v. Lujan 501

Milan Milling Co. v. Gorten 76
Miles Medical Co. v. Park 143
Milligan, Ex parte 866
Milwaukee Corrugating Co. v.

Flagge 88
Minifee v. Rowley 231
Missouri v. Holland 379
Misouri-Kansas-Texas Ry. Co. v.

Kansas City Term. Co 462
Missouri, Kansas & Texas Ry. Co.
v. Wulf 360

Mitchell v. Clark 482
Mizell v. State 508
Mobile v. Yuille..264, 266, 423, 425-6
Mollie Tiger, etc., et al. v. Lozier
et al 5

Monongahela Nav. Co. v. United
States 501

Montgomery v. State 503
Moore v. Fremont State Bank 499
Morley v. Lancaster 299
Morrett v. Fire Ass'n of Phila 372
Morris v. Masters, et al 286

" Shaw 369
Morrow v. Asher 81
Moser v. Press Pub. Co 497
Morse v. United States..... 363
Motor Inv. Co. v. Breslauer 98
Motor Trans. & Truck Co. v. Pub
lic Util. Comm.... 197

Mulhall v. Brooks 94
XV



TABLE OF CASES

Muncie Pulp Co., In re 230
Munn v. Ulinois....258-61, 267-8, 270,

272-76, 282, 408, 415
418, 423, 427, 433

Munden v. Harris 497
Munster v. Lamb 221
Murphy v. Gould 352

" State 503
Murray v. Gast. Lith. & Eng. Co. 496
Mutual Film Corp. v. Kansas 188
Mutual Film Corp. v. Ohio Ind.
Comm 188

Mutual Life Ins. Co. v. United
States 358

Nahant v. United States 368
Nalli v. Peters 241
Nashville, Chatt. & St. L. Ry. v.

Wallace 476
National Cash Reg. Co. v. Reming
ton Arms Co 372

National Cotton Oil Co. v. Texas 143
National Grocery Co. v. National
Stores Corp 84, 88

National Hardwood Co. v. Sher
wood 92

Neal v. Parker 462
Nealon v. Davis 354
Near v. Minn, ex rel Olson 188
Neil v. Keese 499
Nelson v. Burnham, etc., Co 239

" Brochenius 220
" Town of Belmont 463

Nesmith v. Piatt 236
New Georgia Bank v. Lippman.... 250
Newman v. United States 21
New State Ice Co. v. Liebmann..254-7,

260, 283, 427-8, 430, 433, 528
Newton v. Commissioners 202
New York (So.) Case No. 2021.... 57
New York Central R. R. Co. v.

Kinney 360
New York Guaranty Co. v. Mem
phis Water Co 462

Niagara Fire Ins. Co. v. Layne 505
Nichols v. Lane 93

" United States 356
Nishimura Ekin v. United States 42
Nolta v. Lander 94
Norris v. Staps 402
Northampton Insurgents' Case 41
Northern Pacific Ry. Co. v. Int.
Commerce Comm 69

Northern Ry. Co. v. Page 243
Northwestern Pub. Serv. Co. v.

Pfeiffer 362-3
Northwestern Steamship Co. v.

Maritime Ins. Co 505
Norton v. Atchison 76

Oakland, The 91

O'Dwyer & No. Mkt. Co. v. Dist.
of Columbia S3

O'Gara v. Hancock 354
O'Hara v. Stack 519
O'Hear v. De Goesbriand 519
O'Herron v. Gray 94
Ohio & Miss. R. R. Co. v. Wheeler 203
One Buick Sedan, etc., v. United
States 71

Opinion of Justices, In re 350
Osborne v. Moore 242
Outers Grain Co. v. Grace 461
Overton v. Nordyke 369-70
Owen, Ex parte 298,300-1
Owen v. Partridge 496

Pacific Co. v. Johnson 228
Pac. Northwest Canning Co. v.

Skookum Packers' Ass'n 4
Paine v. Meller 465
Palsgraf v. Long Island R. R.
Co 214-15,218

Panama R. R. Co. v. Johnson 243
Patten Hotel Co. v. Milner 99
Paramount Famous Lasky Corp.
v. United States 472

Parker, In re 364
Patten & Co. v. United States 367
Patterson v. Colorado..165-6, 168, 184

" State of Alabama .... 73
Pavesich v. New England Mut.
Life Ins. Co 495,497

Paul Jones & Co. v. Lucas 357
Paul v. Virginia 212
Payne v. Dist. of Columbia S3
Peck v. Tribune Co 222
Peebles v. Chrysler Corp 75
Peik v. Chicago & N. W. Ry

Co 267-8
People v. American Bell Tel. Co. 230

" Budd 267,270,
272, 274, 395

" Horne Siler Min. Co 76
People ex rel. Estate of Wool-
worth, v. S. T. Comm $65

People v. Marcus 350
People ex rel. Sabatina v. Jen
nings 503

People ex rel Steckler v. Warden
of City Prison 77

People v. Western Un. Tel. Co 350
Peoples Tob. Co. v. American Tob.

CO
Pennsylvania Co. v. Bauerle 75
Pentuff v. Park

"

g55
Peter Schoenhafer Brew. Co. v.
Maltine Co

'

g�

XVI



TABLE OF CASES

Petrie v. Kaufman & Baer Co 506

Pflugh v. Eagle White Lead Co 82

Phez Co. v. Salem Fruit Union 372

Pickering v. Roeder 233
Pierce, et al v. United States,

176-8, 232
Plasterer v. Cross 85

Plumley v. Mass 275

Pobreslo v. Boyd Co 383

Polemis and Furness, Withy &
Co., Ltd., In re 216-18

Pollard v. Photographic Co 495-6
Pollock v. Farmers L. & T. Co 227

Pollard v. Lyon 219

Polucek v. Johoda. 242
Pomeroy Ink Co. v. Pomeroy 372
Ponzi, In re 382
Pope v. Reading Co 91
Porter v. Comm. of Int. Rev 509
Porter v. United States 357
Post Pub. Co. v. Hallam 224
Potter Mfg. Co. v. Arthur 97
Poultry Producers of So. Calif.
v. Barlow 466

Powell v. State of Alabama 73
Powell v. Valentine 87
Presho State Bank v. Northwest
ern Mill. Co 353-4

Prince v. Lewis 405
Prince Albert v. Strange 495-6
Prize Cases, The _ 482
Prudential Ins. Co. v. Cheek 184-5
Pruitt v. Wood 355
Putnam v. Day 368

" Handy 94
Pyles v. Carney 504

Radovsky v. Wexler 233
Railroad Co. v. Stout 238
Railroad Telegraphers v. Louis- ,

ville & N. F. Co 350
Rapier, In re 187
Rathesky v. Piscopo 94
Rayner v. Preston 464
Red Cross Line v. Atlantic Fruit
Co 463

Reger V. Reger 236
Reichelderfer et al. v. Quinn 201
Reiman, In re 489
Regina v. Bartletit 251

" Hawkes 251
Respublica v. Oswald 162, 165
Rex v. Channel 288
" " Corp. of Faversham 399
" " Hampden 508
" " Rusby 415

Rhodes v. Graham 497
" " Sperry & Hutchinson
Co 497

Ribnick v. McBride 259
Rice V. United States 325
Rich v. Kneeland 287
Richardson v. Dumas 284

" Harman 499
Riddle v. Dyche 504
Rieger, Kapner & Altmark, In re.. 230
Ritter v. United States 358
Roesch & Sons Co. v. Mumford 381
Rogers v. Oregon-Wash. R. & Nav.

Co 504
Rogers v. Parker 95
Roberson v. Rochester Folding
Box Co 496,498

Robertson v. Baldwin 170
Robinson v. Kind 460
Rocco, Ex'crx, etc. v. Lehigh Vel-
ley R. R. Co 331

Rock Island R. R. Co. v. United
States 356-

Robinson v. Philadelphia R. R.
Co 89

Rogers v. Head 289
Roland v. People 503
Rossenwasser v. Ogoglia 497
Roth v. Dist. of Columbia 33
Rourke v. McLaughlin 460
Rovira v. Beget 221
Russell v. Dist. of Columbia 22

Ryan v. N. Y. Cent. R. R. Co 217

Salamandra Ins. Co. v. N. Y. Life
Ins. Co 478

Salmon v. Salmon & Co 231
Sanders v. Wender 370
Santoro v. Mack 242
Saunders v. Altoona, etc., Elec.
Ry. Co 229

Saxlehner v. Eisner & Mendelson
Co 510

Scalf v. Commonwealth 503
Scandanavia Belting Co. v. Asbes
tos & Rubber Wks 88

Schaefer v. United States 174, 177
Scheer v. American Ice Co 510
Schenck v. United States 166, 168,

171-3, 175, 177-9, 182, 190
Schmidt v. Bekins Van, etc., Co... 98
Schoenthal v. Irving Trust Co 69,

198, 383, 462
Sehulman v. Whitaker 497
Schuyler v. Curtis 496
Scott v. Sandford 256

" Shepherd 217
Seaboard Air Line R. R. Co. v.

Horton : 243

XVII



TABLE OF OASES

Seaboard Air Line Ry. Co. v. Renn 359

Second Employer's Liability Cases 211

Seebach v. United States 168

Seaboard Air Line R. R. Co. v.

Watson 193-4

Secor v. Harris 220

Seigelschiffer v. Penn Mut. Life
Ins. Co 362

Selover, Bates & Co. v. Walsh 465

Sgro v. United States 72, 200
Shapard v. Hynes 98
Sheldon v. Sill 207

Shellabarger v. Fisher 506
Sheppard v. Georgia Ry. & Power
Co 504

Shevers Ice Cream Co. v. Polar
Products Co 87

Silver Camp Mining Co. v. Dickert 460
Simon v. Southern R. Co 460

Singer Mfg. Co. v. Becket 98
Sipe v. Alley - 95
Sir George Farmer's Case 403
Sir Oliver Butler's Case 431-2
Skilton v. Long Cadillac-LaSalle
Co -.- 93

Smith, In re 294-5
Smith v. Alabama 40
Smith v. Allen 237

" Consolidated Wagon &
Machine Co 98

Smith v. Ozark Water Mills Co 243
Smith's Trans. & Stor. Co. v. Re
liable Stores Corp 97

Smyth v. Ames 195
Snelling State Bank v. Classen.... 94
Solomon v. United States 358
Sonneborn Bros. v. Cureton 330
South Carolina v. United States,

40, 226
South Staffordshire Water Co. v.

Sharman 377
Southern Hotel Co. v. Evans 90
Southern Pacific Co. v. Jensen....l01-2
Southern Power Co. v. N. C. Pub.
Serv. Co 5

Snyder v. Andrews 221
Speier, Ex parte 304
Sprague v. Kimball 464
S. S. Lotus Case 115
St. Louis & O'Fallon R. R. Co. v.
United States 195

St. Louis v. Western Un. Tel. Co... 501
St. Mark's Hospital, et al, In re.... 96
St. Mary's Hospital v. Paxton 368-9
Stack v. O'Hara 519
Stafford v. Wallace 493
Standard Sanitary Mfg. Co. v.

United States 131, 142, 472

Standard Oil Co. v. United States,
127, 143-4

Star Brewing Co. v. Higgins. 92

Stark v. Petty Bros 372
" Suttle 504

Stansfield v. C. & P. Tel. Co 240
Star Piano Co. v. Burgner 355
State Bank & Trust Co. v. Conn.
Gen. Life Ins. Co 505

State ex rel. Caldwell v. Cockrell 352
State ex rel. Kansas City Power
& Light Co. v. Trimble 355

State ex rel. Hopkins v. Industrial
Workers of the World 467

State v. Casey 503
" Daniels 350

" " Edwards 276
" " Hamilton 503
" " Hess 503
" " Hows 503
" " Julow 350
" " Kattleman 508
" " Kennedy 508
" " Martin 503
" " Kreutzberg 350
" " McNaught 503
" " Servenson 503

Steedman v. Drinkle 465

Stephenson et al. v. Binford et al 197
Sterchi Bros. Stores v. Weaver.... 98

Sterling v. Constantin 365-6
Stern v. Drew 97
Stevens v. Television, Inc 461
Stevens-Davis Co. v. Mather & Co. 88
Stevenson v. Fain 207
Stewart v. Kahn 480
Stoehr v. Wallace 478
Stratton v. New 382
Sugar Land Ry. Co. v. United
States 359

Sugarman v. United States 169
Sullivan v. Creed 217

" Huidekoper 239
" Schreiner 288

Sullivan Min. Co. v. Aschenbach..237-8
Swift & Co. v. United States 492-3

Tabor v. Goss and P. Mfg. Co 76
Tagg Bros. v. United States 493
Tailors of Ipswich Case 279,

397-8, 401-3, 405-6, 418
Tarnowski, In re. 383
Tate v. B. & O. R. R 373
Tatum v. Orange & N. W. Ry. Co. 233
Taylor v. Baldwin 215

" " Bemiss 474
Tenant's Heirs v. Fretts 460
Terminal Taxicab Co. v. Kutz 276

XVIII



TABLE OF OASES

Terwilliger v. Wands 220
Texas Case No. 7313 55

" " 7315 55
" " 7339 55

Texas Employers' Ins. Assn. v.

McGrady 99
Texas & Pacific Ry. Co. v. United
States 69, 193

Thermogene Co. v. Thermozine
Co 84

Thomas v. Bradbury 224
" Poole 95

Thompson, Ex parte 295
Thompson Co. v. Deckes 373
Thorington v. Smith 335

Thorley v. Lord Kerry 222
Thurston v. F. W. Woolworth
Co 370-1

Tiaco v. Forbes 482
Tibbette v. Tibbetts 464
Tignite's Admx. v. Louisville
Sanitarium 2S5

Title Guarantee & Trust Co. v.

Edwards 509
Tokao Ozawa v. United States 77
Toledo. Newspaper Co. v. United
States 45, 164

Torrey v. Riverside Hospital 234
Town of Clayton v. Colorado & S.
Ry. Co 80

Towne v. Eisner 101
Transportation Co. v. Parkersburg 501
Triggs v. Sun Ptg. & Pub. Co 224
Truax v. Corrigan 101, 194
Tuck v. Priester 495
Tucker v. Alexander 358
Turner v. Bank of America 207
Tweedie v. Royal Co 86
Tyson v. Banton 259-60, 274

284, 408-9, 433-4

Ulmer v. Lime Rock R. Co 230
United Drug Co. v. Theodore Rec-
tanus Co 84

United States v. Abrams 340
" " " American Can

Co 131, 145
" " Amer. Col. &

Lbr. Co 134
" " " American Lin

seed Oil Co 134,
137, 139, 143, 472

" " " American Sure
ty Co 81

" " B. & O. Ry. Co. 225
" Barlow 193

" " Bitter Root Co. 198
" " Burleson 185,

187, 342

Callendar 46-8
Chemical Foun
dation 478, 480
C. & O. Fuel
Co. 131-2, 139, 142
Chi., N. S. &
M. R. R. Co 71

Cooper 41, 46, 48
Corsi, Comm 198
Dalcour 859
De la Maza Ar-
redondo, et al....482
Doremus 52
Eastman Kodak
Co 142
Factors & Fin.
Co 861-2
Felt & Tarrant
Mfg. Co 859
Gettysburg Elec.
R. Co 367
Great Lakes
Towing Co 129
Great Northern
R. R. Co 69,192
Guaranty Trust
Co 69, 193
Haswell 46, 48
Henry Prentiss
& Co 360, 362
Hill 493
Hudson et al 40
Internat. Harv.
Co. 134-5, 138, 143
Jin Fuey Moy.... 52
Jotham Bixby
Co 368
Katz 80
Keystone Watch
Case Co 130
Kraut et al 502
Lefkowitz 200
Lyon 48
McHatton 232
Maggie 375
Memphis Oil Co. 356
Milwaukee Ref.
Trans. Co 230
Mo. Pac. R. Co. 80
Nat. Cash. Reg.
Co 142
Nearing 168
Paramount et al 143
Ratagczak 508
Rimer 5
Scott 350
Standard Oil
Co. 127-9, 142, 146
Tiffin 367-8

XIX



TABLE OF CASES

" Trenton Pot
teries Co. 134, 138

" United Shoe
Mach. Co 128

" U. S. Steel Corp.
128, 134, 145-6

" Worrall 40
" 2,271.29 Acres,

etc 867
United States Airways, Inc. v.

Shaw 500
United Zinc, etc. Co. v. Britt 239
Utah Power & Lt. Co. v. United
States 368

Utah State Nat. Bank v. Smith.... 92

Vada Naval Stores Co. v. Sapp 872
Van Broklin v. Tennessee 225
Van Horn v. St. Louis Trans. Co... 507
Van Oss v. Premier Petroleum Co. 231
Vanderbilt v. Mitchell 496
Varney Air Lines, Inc. v. Babcock 500
Vermont Maple Syrup Co. v. John
son Maple Syrup Co 83

Voehl v. Indemnity Ins. Co. of
No. America 327

Von Thodorovich v. Franz Josef
Ben. Assoc 497-8

Vorenberg v. Bunnell 463
Vivirito v. N. Y. C. & H. R. R. Co. 283
Vogel v. Grauz 89
Vyse v. Richards 504

Wabash Ry. Co. v. American Ref.
Trans. Co _ 280

Wabash Valley Elec. Co. v. Young,
etc 70, 502

Wagons Case 403

Wait, In re 462
Walker v. Walker Bros. Co 86
Waller v. Dudley 855
Ward Baking Co. v. Potter-Trith-
ington 84

Warner's Estate, In re 236
Washington Mtge. Corp. v. Forways 97
Washington-Southern Nav. Co. v.

Balto. & Phila. Steamboat Co 853
Wason v. Walker 223
Wathen et al v. Public Fire Ins.
Co 504

Watkins v. Emmerson 872
Watts v. Bruce 371
Wausau Sulphate Fibre Co. v.

United States 858
Webb v. Beaven 219

Weber, Ex parte 295

Weems v. State of Alabama 73
Weibel v. Gardner 354
Weightman v. Washington 33

Wellington V. Rugg 236
Wells v. United States 341
Wentworth v. Day 376

Werts' Heirs v. Vick 372
Western Indemnity Co. v. Pills-
bury 238

Western Silo Co. v. Morris 362
Weston v. Charleston 225
Wetzel v. Omaha Maternity Hosp. 234
Wheaton v. Peters 40

Wheeling & Lake Erie Co. v.

Pittsburgh & W. Va. Ry 473
White v. Hatcher _ 92
Whitney v. California 180, 182-3
Williams, Ree, etc. v. Mayor &

City Council of Balto. et al 474
Wilson v. New 212,481,491
Wilson v. United States 89
Witzman v. Sjoberg 372
Willard v. Presbury 23

Willcuts v. Bunn 228, 330
William P. Goldman & Bros. v.

Gold 87
Williams v. Standard Oil Co. 258, 260
Williamson Candy Co. v. Ucanco
Candy Co 86

Wilson v. Norumbega Park Co 90
Wilton v. Hardingham 287
Winans v. Denmead 292-3
Winkfield's Case 376
Winona, etc., R. R. Co. v. Blake,

267-8
Wisconsin R. R. Comm. v. C. B.

& Q. R. R 244
Wolf Packing Co. v. Ct. of In
dustrial Rel 259,276-7

Wood, Ex parte 467
Wood v. Lalor 297
Wood v. Pennsylvania R. R. Co 218
Wood v. Searl 403
Wunderle v. McGaughn 358

Yazoo & M. V. R. Co. v. McGee-
Dean Co 504

York v. Cincinnati, etc., Ry. Co 229

Zeller v. United States 358

XX



Georgetown Law Journal
Volume XXI November, 1932 Number 1

THE PROCEDURAL ACT OF 1925

William J. Hughes*

THE existing Federal Procedural Act of February 13,
1925,1 urged by the American Bar Association,

and fathered by the Supreme Court of the United States,
was designed primarily to relieve that Court to some ex

tent from the almost overpowering burden of its work.
It has now been in effect for more than seven years, and
its actual operation, whether it has accomplished its

principal purpose, and whether it is in all respects satis

factory, may be seen in the light of experience.
A few months after its passage a prominent member of

the Judiciary Committee of the House of Representatives
much concerned in its preparation and passage, brought
me a letter from a distinguished lawyer criticizing the
Act, and asked me to give him a memorandum of sug

gestions upon the criticisms made. I declined to do so,
and what is now said is not intended as a criticism.
It was evidently the intent of Congress to collect in one

enactment all of the procedural requirements scattered

through many statutes. Some things, however, either by
design or otherwise, were omitted, or not made clear.
For instance, the provisions of Sections 635 and 1008 of
the Revised Statutes,2 which extend to one and two years,
respectively, after the disability is removed the time
within which writs of error could be sued out and appeals
taken by infants and the insane, or those imprisoned,
were not carried into the Act of February 13, 1925.3 Is

* Attorney in the office of the Solicitor General of the United States
in charge of matters of practice and procedure; Professor of Law in
the Graduate School of Georgetown Law School; author of Federal
Practice and Procedure (1931).
143 Stat. 936, c. 229 (1925), 28 U. S. C. �� 344-350 (1926).
M3 Stat. 229, �� 635, 1008 (1926).
3 Supra, note 1.
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the time in such cases now limited to three months after

the entry of the judgment or decree, as provided by Sec

tion 8 (a) of the Act of 1925? Also, while the Act of

February 13, 1925, permits direct review, where allowed

by the Criminal Appeals Act4 giving the Government a

right to a writ of error from the Supreme Court in cer

tain criminal cases, where a demurrer to an indictment
has been sustained, etc., said Section 8 (a) provides :

"That no writ of error, [now abolished] appeal, or writ of cer

tiorari intended to bring any judgment or decree before the

Supreme Court for review shall be allowed or entertained, unless

application therefor be duly made within three months after the

entry of such judgment or decree."

Does this impliedly enlarge to three months the pro

vision of the Criminal Appeals Act, that "the writ of

error in all such cases shall be taken within thirty days?"
Incidentally, as to the latter Act, the provision as to suing
out a writ of error by the Government is that the writ

of error (now appeal) must be taken within thirty days
"after the rendition, of the decision or judgment." Sup
pose, however, that the decision is announced just before
the summer recess of the Court and judgment is entered
several months later�from what date does the thirty
days commence to run? The answer is that a writ of

error would never lie to review a decision, but only a

judgment, and that the judgment is not effective until it

has been entered. The wording of the Act quoted above
is a sample of loose language sometimes found in legis
lation.
The Act of February 13, 1925,5 has been criticised as

an abrogation by Congress of its constitutional power and

duty to fix the appellate jurisdiction of the Supreme
Court�as though Congress said to the Court, "It is true
that the Constitution gives us the power and makes it our

duty to fix your appellate jurisdiction; but go ahead and
fix it yourselves�that's all right," as one prominent law
yer expressed it.
The action of the Court under the Act also has been

criticized as unduly favoring the Government. It is true
that a larger number of petitions for certiorari are

134 Stat. 1246 (1907), 28 U. S. C, � 682 (1926).
s Supra, note 1.
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granted in proportion to the Government than to private
litigants, but the reason may be that the Government
(representing the people collectively) has more cases be
fore the Court. It is to be remembered, also, that while
in a case between private parties there is only the one

controversy, with the Government the controversy is

usually multiplied a number of times�in other words,
that the cases taken to the Supreme Court are class cases.

In addition, the litigation of the Government covers every
section of the country, and therefore comes before vari
ous lower courts which may be in conflict on a particular
proposition of law.
There were submitted to the Court, at the opening of

the term this year, 99 petitions for writs of certiorari in
cases in which the United States, or an officer thereof,
was a party, of which petitions 10 were on behalf of the
United States, and 89 on behalf of private parties. Of
these petitions for certiorari submitted, 44 were in in
ternal revenue cases, of which 4 were on behalf of the
Government. On the first decision day, October 10, peti
tions were granted in 19 cases, and in 111 cases the pe
titions were denied. Of the 19 granted 5 were in favor
of the United States, and 7 in which the United States
or an officer thereof was respondent. On October 17, the
Court passed on 125 petitions for certiorari, 16 of which
were granted, and 109 denied. Of these 16 the United
States was petitioner in 5 and respondent in 2 cases, the

remaining 9 being private cases.

All lawyers who appear frequently before the highest
court in the land are agreed that its time should be con

served, but whether that is best done by permitting the
Court practically to fix its own appellate jurisdiction is a

question. Many members of the bar are of the view that
Congress itself ought to fix the appellate jurisdiction of
the Court, as then the statute would give notice to client
and attorney alike as to what cases might and what cases
might not be taken there for review. Of course, as in
the Act of March 3, 1891,6 establishing the Circuit Court
of Appeals, there should be a "twilight zone" within
which the Court, in the exercise of its discretion, should

�26 Stat. 826 (1891), 28 U. C. C. �� 212, 219, 221 (1926).
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have authority to issue writs of certiorari in unusually
important cases.
Lawyer A, shortly before the Court convenes in Octo

ber, files a petition for a writ of certiorari in a case in

volving what he regards as an important question merit

ing review by the Supreme Court. At about the same

time there may be presented to the Court 300 or more

other petitions for the writ. Members of the Court in

examining these petitions naturally select those which

appear to them to be of outstanding importance, com

paratively speaking, and in these the Court may grant
the writ, and so Mr. A's petition, which is not regarded
as coming up to that standard, is denied. Lawyer B,
several months later, files a petition in a case involving
a similar question. Mr. Justice Smith, when he examines

it, says to himself that that is the same question presented
at the beginning of the term, and on reflection he thinks
it ought to be reviewed. He urges and votes accordingly,
and B's petition is allowed. Or, Mr. Justice Smith, who
passed on A's application, has gone off the bench and is
succeeded by Mr. Justice Jones. Mr. Justice Jones' and
Mr. Justice Smith's views do not agree. And so the votes

pro and con may be controllingly altered and a right of
review is granted to one petitioner, which is denied to
another. Instead of there being a straight line fixed by
statute which is notice to all concerned, there is a con

stantly wavering line.
With a few exceptions the Court has not given its rea

sons for denying or granting writs of certiorari. It has
denied the petition because not filed in time ; 7 because
it had no power to grant it in the particular type of case ;

8

because there was no summons and severance from a joint

7 Hooper v. United States, 274 U. S. 743, 71 L. Ed. 1321 (1927).
Gotham Can Co. v. United States, 281 U. S. 706, 74 L. Ed. 1129 (1930)
Finn et al. v. Railroad Commission of Calif. 286 U. S. 559, 76 L. Ed

867 (1932).
Cresswell ex rel. Di Pierro v. Tillinghast, Commissioner, 286 U. S. 560

76 L. Ed. 868 (1932).
s Pac. Northwest Canning Co. v. Skookum Packers" Assoc. 283 U S

858, 75 L. Ed. 1464 (1931).
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judgment;9 because the record did not support the pe
tition ;

10 because it was too lengthy and therefore violated
a rule on the subject.11
In some instances it has granted certiorari and then,

after a hearing on the merits, has dismissed the writ as

having been improvidently granted.12
On October 10, 1932, the Court called the attention of

the bar to the necessity of complying with Rule 38, Sec
tion 2,13 and Rule 27, Section 2,14 on petitions for
certiorari.

� Capital Nat. Bank v. Board of Supervisors, 286 U. S. 550, 67 L. Ed.

676 (1932); Capital Nat. Bank v. City of Jackson, 286 U. S. 550, 76

L. Ed. 676 (1932).
io Ellison et al. v. Koswig, 276 U. S. 598, 72 L. Ed. 724 (1928).
"Mollie Tiger, etc., et al. v. Lozier et al., 275 U. S. 496, 72 L. Ed.

392 (1927); Brown et al. v. Krietmeyer, 275 U. S. 496, 72 L. Ed. 392

(1927); Kunglig Jarnagsstyrelsen (Reyal Administration, etc.) v. Na

tional City Bank et al., 275 U. S. 497, 72 L. Ed. 392 (1927).
12 Lang v. United States, 286 U. S. 523, 76 L. Ed. 665 (1932).
w Rule 38, � 2: "The petition shall contain only a summary and short

statement of the matter involved and the reasons relied on for the al

lowance of the writ. A supporting brief may be included in the peti
tion, but, whether so included or presented separately, it must be direct,
concise and in conformity with Rules 26 and 27. A failure to comply
with these requirements will be a sufficient reason for denying the peti
tion. See United States v. Rimer, 220 U. S. 547; Furness, Withy & Co. v.

Yang Tsze Insurance Assn., 242 U. S. 430; Houston Oil Co. v. Goodrich,
245 U. S. 440; Layne & Bowler Corporation v. Western Well Works,
261 U. S. 387, 392; Magnum Import Co. v. Coty, 262 U. S. 159, 163;
Southern Power Co. v. North Carolina Public Service Co., 263 U. S.

508. Forty printed copies of the petition and supporting brief shall be

filed. The petition will be deemed in time when it, the record, and

the supporting brief, are filed with the clerk within the period pre

scribed by section 8 of the Act of February 13, 1925."

" Rule 27, � 2 : "This brief shall be printed as prescribed in Rule 26

and shall contain in the order here indicated�

"(a) A subject index of the matter in the brief, with page references,

and a table of the cases (alphabetically arranged), text books and

statutes cited, with references to the pages where they are cited.

"(b) A reference to the official report of the opinions delivered in the

courts below, if there were such and they have been reported.

"(c) If paragraph 1 of Rule 12 has not been complied with, a concise

statement of the grounds on which the jurisdiction of this court is in

voked, embodying all that is required to be set forth in the statement

described in that paragraph.
"(d) A concise statement of the case containing all that is material
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The Chief Justice further stated that "a failure to com

ply with these rules will be deemed sufficient ground for

a denial of the petition."
A petition for a writ of certiorari is analagous to an

attempt to resurrect the dead, or at least to treatment of

a patient in extremis, and the chances of a favorable re

sult are not good. If the Court, when acting on a petition
for certiorari would, in even a few sentences, give its

reasons for either granting or denying it, many lawyers
believe it would be helpful to the bar, and ultimately to

the benefit of the Court, because fewer applications would

be made if the bar understood the grounds which appeal
to the favorable consideration of the Court, or the grounds
which lead the Court to deny the writ.15 As it is, all that

counsel have to guide them is the statement in Rule 38 16

as to the considerations which would appeal to the Court

in support of applications for the writ. Counsel owe the

duty to the Court to decline to prepare and submit a

petition for certiorari unless, after the most careful con

sideration, and in the light of the rules of the Court and

its decisions, he is thoroughly convinced that the case is

one which merits its review. The Court may differ from

to the consideration of the questions presented, with appropriate page

references to the printed record, e. g., (R. 12).
" (e) A specification of such of the assigned errors as are intended to

be urged.
"(f) The argument (preferably preceded by a summary) exhibiting

clearly the points of fact and of law presented, citing the authori

ties and statutes relied upon, and quoting the relevant parts of such

statutes, Federal and state, as are deemed to have an important bear

ing. If the statutes are long they should be set out in an appendix."
is Moore, Right of Review by Certiorari to the Supreme Court (1929),

17 Georgetown Law Journal 307.
is Rule 38 : "5. A review on writ of certiorari is not a matter of right,

but of sound judicial discretion, and will be granted only where there

are special and important reasons therefor. The following, while

neither controlling nor fully measuring the court's discretion, indicate
the character of reasons which will be considered:

(a) Where a state court has decided a Federal question of substance

not theretofore determined by this court, or has decided it in a way

probably not in accord with applicable decisions of this court.

(b) Where a circuit court of appeals has rendered a decision in

conflict with the decision of another circuit court of appeals on the

same matter; or has decided an important question of local law in a

way probably in conflict with applicable local decisions ; or has decided
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him as to the merits of the case if he submits his petition,
but the Court is entitled to be saved unnecessary labor
and its very valuable time in considering petitions which

ought never to be presented to it.

Many lawyers have refused to put their names on pe
titions for certiorari when after consideration of the
records they were satisfied that the casts were not such
as justified review by the Court. On the other hand,
many lawyers in good faith have submitted petitions to
the Court, which have been denied, when counsel have

given to the cases a great deal more time and attention
than any member of the Court could possibly give to them.
In the progress and development of the country more

and more litigation will arise, involving questions of the

highest importance, which will merit the attention of the

Supreme Court. Whether the present plan of reviewing
practically all cases by certiorari is the best that can be
devised and should be continued, is something which

probably before many years will have to receive con

sideration. It has been suggested that the Court should
be enlarged so that nine members may sit continuously in
the hearing of cases while three or more additional mem
bers are engaged in the preparation of opinions and other
work of the Court in chambers.
The Court is composed of nine members. It does not

sit from the first Monday of June until the first Monday
of October�four months. The members of the Court are

hard-working, and they need that amount of rest. The
vacation time, however, is by no means entirely devoted to

an important question of general law in a way probably untenable or

in conflict with the weight of authority; or has decided an important
question of Federal law which has not been, but should be, settled by
this court; or has decided a Federal question in a way probably in

conflict with applicable decisions of this court; or has so far departed
from the acceptable and usual course of judicial proceedings, or so

far sanctioned such a departure by a lower court, as to call for an

exercise of this court's power of supervision.
(c) Where the Court of Appeals of the District of Columbia has de

cided a question of general importance, or a question of substance
relating to the construction or application of the Constitution, or a

treaty or statute, of the United States, which has not been, but
should be, settled by this court; or where that court has not given
proper effect to an applicable decision of this court."
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rest and recreation. Petitions for certiorari and other

papers are forwarded to the justices as filed, for exami

nation, so that they may be prepared to vote upon them

when the court convenes. But the business of the Court
will naturally increase with the development of the coun

try, and this would seem to be an impelling reason for the

Court to sit longer each year, which could be done by en

larging its membership.
Another method has been suggested, providing for a

Supreme Court Commission, as has been done in some

of the States, to sit in Washington, which could relieve

the Court of a portion of its labors. It is apparent that
the present plan, while it has permitted the Court to catch

up with its work, is not entirely satisfactory to the Bar

and to litigants. Whether any plan can be devised which
would be satisfactory to all three classes, still remains
to be determined. In the same way that Congress has

relinquished its position as the determining factor as to
the appellate jurisdiction of the Court, the Court itself
in the eyes of the public, it has been said, has ceased to
be the last resort of the citizen in endeavoring to maintain
his constitutional rights. Where formerly he felt that he
had a right to go to that august tribunal to protect his
life, his liberty, or his property, he now realizes that "all
that he can do is to knock at the back door and ask per
mission to come in," as one lawyer expressed it.



ECONOMIC AND JUDICIAL RELATION3 9

RELATIONS BETWEEN ECONOMICS AND JURIDICAL SCIENCE

CONOMICS, until very recent times, and with only a

few exceptions, has been developed as a natural

science; that is, as a science of that which exists. What

existence and facts were, was, and still widely is, taken

as self-evident by economic thinkers, although, following
there the philosophical development since Hume, the world
of the ought-to-be was not looked upon as being included
in these terms. Kant's criticism of reason lent a further

emphasis to the separation of the two worlds. With

Hegel there arose a historicism which made a question
for interrelations between law and economics meaning
less. Thus, down to the beginning of this century, scien
tific positivism and evolutionary historicism governed the

endeavors of economists. Both schools were neglecting
the study of economico-legal interrelations�the former
because the ought-to-be was not "real" and therefore
unfit to form the subject matter of a science; and the

latter, because history was the unfolding of the one idea
which meant that the term, relationship, could have no

meaning.
The legal science had a similar development.1 Toward

the end of the 19th century the historical school in all its
variations was predominating. Maine's famous generali
zation of legal history as a progress from status to con

tract,2 became the most important form in its theoretical
working out and in its practical consequences in the hands
of courts and lawyers. Thus, the economico-legal relation
ship presented also to juridical science no separate prob
lem, as everything was thought to find its explanation
in the unfolding of the will, thai is, in its movement
toward complete freedom of contract and toward liabilities
only for willed undertakings.
Since Maine's generalization was formulated and inter-

*Ph.D., Associate Professor, Department of Economics, Georgetown
University.

1 Pound, Interpretations of Legal History 53.
2 The formula is originally Spencerian, Principles of Sociology.

Josef Solterer*
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preted by his followers, limitations of free contract and

imposition of duties and liabilities as incidents of rela

tions instead of exclusively as the consequences of mani
fested will, have gone forward steadily both in judicial
decisions and in legislation.3 Indeed, the central assump
tion itself�the unfolding of one idea�proved to be un

tenable, as it was impossible to establish any continuity
in the process.
Dean Pound substitutes, for the philosophy of the con

scious will, pragmatism, that is, he wishes to regard
jurisprudence as a science of social engineering, as a

process and not merely as a body of knowledge. He

establishes, borrowing from W. James, as the goal of this
directed process, the satisfaction of the maximum of de

mand, since all demand can not be satisfied in this world
of scarcity.4
Whatever attitude may be assumed toward pragmatism,

one recognition seems to be acceptable to all, namely, that
a social fact is something already existing which in some

way is fashioned or influenced by human purposeful
activity. Thus we have to throw overboard any Kantian
separation and opposition of scientific fact and moral fact,
any Hegelian historicism and positivism; and we must
realize the necessity of distinguishing, not separating the
world of being and that of the ought-to-be, and the ex

istence of important relations between the two.5
From these considerations it may be concluded that eco

nomic facts, such as prices, interest rates, etc., are not
found but made (which does not mean that their move
ments are not lawful as will appear later), and that
juridical science must synthesize scientific facts such as
economics might be able to furnish, with the purposes of
law as it might develop them.
Professor J. R. Commons made a very important ad

vance in economic thought. He emphasized the principle
of proportioning, or, as he calls it, the principle of work
ing rules.6 "Value is a sum of similar values, but economy
is proportioning of dissimilar value. These two quantita-

3 Op. cit. supra note 1 at 61.
Ud. at 152.
5 Cardinal Mercier, Le Christianisme dans la Vie moderne, passim.
e Commons, Legal Foundations of Capitalism 5.
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tive relationships of the parts to the whole run every
where in economic theory. A sum of individuals is the
total population, but a proportioning of different kinds of

activity of different individuals is a society. A sum of

prices is the total business assets of a firm, but a propor
tioning of land, labor, capital and management is a going
concern. * * * A sum of all the prices of all kinds of
commodities is the total nominal wealth of a nation, but
the proportion existing between one commodity and all
the others is supply and demand."
We have, then, besides scientific facts, purposes partici

pating in the formation of economic activity. Hence,
"just as there may be a good or a poor, an economical or
wasteful, a virtuous or vicious private economy and pri
vate expansion, so there may be a good or a poor, an

economic or wasteful, a just or unjust political economy
and political expansion."7
Professor Commons' emphasis on the purposeful nature

of economic life seems to be in no danger of further
stressing this point. The function of purpose as exercised
by the courts is so widely thought to be one of only dis
tributing that which exists that it is perhaps useful to
clarify this also in another way.
Let us imagine the situation of the "dumb commerce"

such as it has been carried on by the ancient Phoenicians
with the natives of the West African Coast. The two

trading parties had nothing in common except their hu
man nature. In trading, one group would deposit a good
on the shore and then withdraw. The other would then

appear and place another good by the side of the first
and withdraw also. On reappearing, the first party, in
case of satisfaction would then take the good of the other
and leave. What will here determine what will be ac

cepted and what will be refused? We find with each
party a ratio of utilities of the two goods. These utilities
appear to be of subjective nature and have been taken so

by the psychological schools in economics. How can they
be measured? By the satisfactions they bring. And the
satisfactions? They cannot be measured directly as they
have no extent but only indirectly, for instance, by the

7 Id. at 43.



12 GEORGETOWN LAW JOURNAL

effort which is made to bring them about. This effort
in turn is conditioned by the situation, by what can be

done or not be done. Satisfactions and with them utilities

depend therefore on the social situation, with its religious,
moral, political norms.
Our two trading groups are thus already, before they

begin to exchange, equipped with ratios, which are super-

individual. The first exchange will take place under con

ditions in which it is not yet very clear what can be done

with the new good. We will therefore have exchange
ratios which might not be repeated. But the clearer the

function of the new good under the given conditions gets,
the more this ratio will be objectivated. In general, it
may then be said that the whole value structure, without
which a particular value cannot exist, possesses a social

objectivity, resting on custom and law, that is, on con

scious and other purpose, under the guidance of which a

certain use is made of existing goods. Neither the indi
vidual nor the good by themselves are sufficient to deduce
from their make-up what the specific purpose is.
To return to Professor Commons' work: He, after hav

ing brought to the fore the purposeful nature of economic
activity, falls back again into the old method of consider
ing value as the result of different utilities, existing by
themselves and being of equal rank. "So the five con

stituents of use-value are the elementary utilities fur
nished by nature, chemical and physical properties of
matter, the form and place utilities furnished by labor,
the time utility furnished by investors, and the confidence
utility furnished by human character."8
The utilities appear in this statement as independent

variables. We saw, however, before that the very utilities
are functions of the value or social structure. How are
we to separate here those parts of value that emanate
from nature and labor from those which come from hu
man relations and purposes? "We have noticed the inter
esting contrast that while the economists have been con

structing theories of value out of man's relation to nature
in the form of commodities and feelings, the courts have
been constructing the theory of value out of approved and

�Id. at 205.
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disapproved transactions of man with man in the form of

good will and privilege. These processes are inseparable,
but they belong to different orders of thought."9 Here

we have the non-Kantian recognition of the inseparability
of existence and norm together with a Kantian statement

which seems to indicate that jurists and economists not only
think on different lines, but, due to the nature of knowl

edge, cannot have anything to do with each other. This
attitude leaves the problem of clarifying the character of

relations between economics and jurisprudence unfinished,
although it took the important step of realizing that there
is such a relationship in existence.
Economic activity is purposeful. Its causation must

therefore be final and not efficient. These two look very
much alike, but to confound them is fatal. It must, how
ever, not be thought that final causation cannot be con

sidered in such a way that it will not conform with
scientific, which is deterministic requirements. When we

strive for a purpose, we want the means also. And when
we know the extent of means at our disposal, the purpose
will be achieved in a certain way, let us say in the most
efficient one. If the purpose is sought many times the
chosen solutions will cluster around a characteristic posi
tion or follow a certain tendency. The difference in ap

pearance of efficient and final causation is then, that the
former may be represented by a line, made up by the

sequence cause-effect, while the latter looks like a scatter
diagram. We have then at our disposal a method which
will serve us in the same way as the principle of efficient
causation, that is. it furnishes us with a system of se

quences which can be foreseen, without which a control
of the phenomena is impossible. With its help, we can

reduce the seemingly orderless results of willful human
actions to lawfulness.
To repeat the elements of this final causation : They are

the purpose of social actions, and finite means of bringing
them about. There remains, of course, the difficulty of de
termining the social purpose. To simplify the task the as

sumption will be made that this social purpose is constant
and that it can be expressed by two formulas: (1) The

9 Id. at 203.
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tendency is to keep everything as it is (traditionalism),
and (2) the tendency is to change everything (to have

more) .

On this basis and on other definite assumptions in the

following, a series of auxiliary structures will be built

with the intention of finding in those imaginary societies

the relations between economics and law.

Situation I

Social Purpose: Traditionalism (as defined).
Means to carry out this purpose : Limited, although due

to the nature of the purpose this limitation is not felt;
nothing beyond that which is required by tradition is

wanted.
Here we shall consider the situation only as it is and

not how it came to be so, which will be done later. It is

seen here that in this society everybody has everything he

wants as far as economic, which means scarce goods are

concerned. The definite value structure is not determin
able from the assumptions, but we know that there must
be an order in the economic forms according to the princi
ple mentioned before: He who wants an end, wants the
means. There must be an entelechy of lower and higher
purposes and means, each serving as a purpose to the
next lower and as ameans to the next higher element in the
order. There must also be, as discussed before, one cen

tral order around which in the form of a scatter diagram
less perfect solutions will cling. Thus, there will be ex

change ratios, methods of production, price levels, all
economic matter assuming certain forms. And there can

be only one hierarchy of forms. These economic forms,
resulting from a given purpose, achieved in a given set
ting, of course, have been influenced by any constituent
of the social purpose, religious, moral, legal, political, etc.
Under our assumption of a constant global purpose, in

what light can we now see the relationship between eco

nomic and legal purposes? The former is the motive
power to give its means, which is everything needed for
other purposes, the required form. It will achieve that
according to the probability rule as mentioned before.
The latter, the legal purpose, has as its means also forms,
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the forms of human relationships. If we take economics
as the science of the means to bring about a given social

end, and the juridical science as that of the regulation
of human relations, we find that the subject matter of
both is forms; subordinated forms, since economic forms
are subject to legal formation.
Under our assumption of traditionalism, economic and

legal forms must be identical. For if they were not, a

change of the situation would result which by assumption
is impossible.
Law being in perfect agreement with economic en

deavor will be resisted only by the minority of those
whose economic solutions lie far from the center of the
scatter diagram of all solutions.

So far we have found the following: The Economico-
legal relationship is a relationship between two forms. In
case of traditionalism as the only motive power, eco

nomic and legal forms must be the same. Since there
are limited means, there can be only one value structure,
determined by the principle of probability. Economically
active individuals will not resent legal regulation.

Situation II

Social Purpose: Change (To have more).
Means: Limited but can be increased. Capital goods

are produced by the producers of consumers' goods and
the amount used in the case of each produced good is

proportional to the amount of labor used. All labor is

equal in its results.
It will be noticed that these are the Ricardian as

sumptions. Only, Ricardo did not state a purpose, and
looked therefore on labor as the cause of value; while it

is, as will aappear, only the limiting factor in the value
structure.
Since here, by assumption, all goods are wanted with a

constant intensity of desire and all can be brought forth
but only by labor, the value relations between these goods
will be the same as those between the amounts of labor
needed to produce each good. But which goods will be
produced? That cannot be determineed from the assump-
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tions. It is, however, apparent that an infinite variety
is possible. There is then here the possibility of an in

finity of forms in which to achieve the economic purpose,
while in Situation I there was only one. Any one legal
purpose with its corresponding forms is therefore here in

necessary opposition to all economic formal systems ex

cept the one which corresponds to its own, unless it

chooses no form, that is, ceases to exist. Legal non

interference is indispensable for the possibility of an

infinity of value structures. Laisser faire will be the
demand of the business man in this society. It is inter

esting to note that the concept, laisser faire, could be con

structed without the assumption of a natural economic
law, such as this term was understood in the eighteenth
century. All that was needed was a predominant desire
for more of everything.
Although it was seen that under the conditions assumed

there is opposition to any definite legal form, the ex

istence of such a form alters the situation completely.
One value structure, namely, will thereby be approved, all
the others disapproved, or expressed in other words, out
of the infinity of possibilities there arises one different
from all the others. The application of this one brings
more goods. It can thus be said, that the more the power
of producing approaches an ability to produce everything
at will, the greater will be the influence of legal forms
on economic forms, together with great opposition to any
legal change.

Situation III

Social Purpose: Change (More of everything).
Means: Limited, but all can be produced at will except

one, which remains constant. Labor is not equal in its
results. The ratio of capital goods to labor is not con
stant.
This situation, it will be noticed, corresponds to the as

sumptions of the Austrian School. The utility of the one
constant good being the utility of money, or the one ob
jective-measure of value in existence. It goes without
saying that this school also neglected to regard economic
activity as purposeful.
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Here the limiting factor is the utility of the constant

good. Thus, for each particular constant there will be

only one possible hierarchy of values. These values will
fluctuate with the constant, that is, with money.
Business men under these assumptions will oppose any

legal form that does not fluctuate in the same way. A

definitely chosen set of legal forms will here, however,
not have the same result as in Situation II, since here
there is already one definite set of economic forms in
existence. The former might weaken or strengthen the

latter, but they cannot shift the center of the scatter
diagram.

Situation IV

Means: All of them reproducible at will. No constant
ratio between capital and labor.
Here the limiting factor is the relation between income

and expenses, or in other words, the relation of producing
and consuming groups to each other. For each definite

relation, there is again only one hierarchy of values. But
while in Situation III the limiting factor was a constant
which was removed from any possible human interference,
the limiting factor here, a non-material one, a human re

lationship is specially subject to religious, moral, political
and legal influence. Definitely chosen legal forms might
here produce a shift of the center of the value structure.
In the foregoing way, many other situations can be

worked out and brought to greater logical perfection than
achieved here. It is believed that the four situations con

sidered here are sufficient to show that the relations be
tween economic and legal forms can be described more

fully than has been done so far. The following table
contains in more compact form the results attained so far :
Two things will be noticed in the table: First, the ef-

fectivity of a law in determining or influencing the value
structure under our assumptions can be expressed mathe

matically. This follows from the similarity of all acts
within the value structure when repeated and from the
possibility to repeat these acts indefinitely. Thus reason-



Econ. Purpose
(Motive Power)

Means (Limiting
Factor) Value Structure

Legal
Purpose Econ.-Legal Relations

I. Traditionalism Limit not felt One v. str. only following
law of probability

Same as ec. purp. Law will not be oposed, Ec.
and legal forms identical

II. Change (have
more)

Labor One v. str. under definite
leg. forms; otherwise
indeterminate

May be any Law will be resented but
chooses v. str.

III. Same as II Utility of limiting
good

One v. str. determined by
limit, good

Cannot vary much
from ec. purp.

Law will be resented; it in
fluences but does not
determine ec. forms.

IV. Same as II Social Relations One v. str. for each set of
soc. rel.; otherwise in
determinate

May be any Law will not be resented;
determines ec. forms.
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ing by recurrence, the mathematical reasoning par ex

cellence is applicable.10 And, secondly, the influence of the
law varies with the type of the limiting factor. The less
this limiting factor is of material nature, the greater is

legal influence. It is greater when the limiting factor is
ideal. This may be so either as in Situation I by the
limitations of desires or as in IV, by the ability of bring
ing about the satisfaction of any desire.
The term social purpose was assumed to be constant.

It will be useful to examine it at a somewhat closer range.
We saw already before that, provided all economic indi
vidual purposes remain the same and the limiting factors,
whether material or ideal are known, there can be only
one value structure. All economic values existing under
these conditions are members of one value hierarchy.
This hierarchy, or, as it was first called, social purpose, is
not volitional; only the individual purposes are so. It
is thus neither a magnified individual purpose, nor the
goal of reason in the Hegelian sense. It quantifies at any
given moment as the sum total of all existing economic
values. Under such circumstances, it is possible to speak
of a quid pro quo, as there are really objective values in
existence. A society, living under such circumstances,
must be hierarchical, that is, it must consist of groups,
the definite economic purposes of which can not be the
same. Legal forms, intended for the same purpose and

designed not to change existing economic forms would
thus have to be different for different groups.
Change in this situation might begin with changes in

individual purposes or with changes in means. But either
one would result in changes of both, since each individual

purpose realized with given means becames the means of
another individual purpose. Judicial interpretation fol
lowing interpretations from before the change, alter thus
anew the new situation. The extent of this influence de

pends, as we saw before, on the nature of both, the pur
pose and the means. Under all conditions, however, ju
dicial interpretation is a creative and not only an inter

pretative act.
With changing means there goes a changing system of

1( Cf. Henri Poincare, Science and Hypothesis, 139 et passim.
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values. Whatever this change may be, the characteristic
feature of any value structure remains always its group

hierarchy. Each act resulting in an economic form (eco
nomic value) is therefore of double significance. It is an

act of a definite individual, undertaken at a definite place
and time, and it belongs into a category which is a part
of the whole hierarchical value structure. The corre

sponding legal forms must be of the same nature.

Such group judicature actually exists and has existed

for a long time in all Western countries in a special form.
It arose historically, although as we know now not ge

netically, in different ways. In some cases, such as in

France and Germany, it had its origin in administrative

legal procedure (Commercial codes and courts, Reich-

swirtschaftsgericht, Kartellverordnung, etc.),11 in others,
such as in the United States, it arose from the endeavor
to assist the ordinary courts or free the legislature from
detail such as the many semi-judicial bodies and commis
sions (Pension Bureau, Interstate Commerce Commission,
Federal Reserve Board, Federal Tariff Commission, etc.) .

12

In these courts, boards, commissions, their codes and
decisions, we see then active participants in the formation
of the value structure. They cannot determine freely
economic value as was assumed in mercantilistic and
cameralistic theory and practice, nor are they of no con

sequence for economic values, as was the doctrine of the
liberal era and legal historicism. Instead, these legal in
stitutions participate in the formulation of the hierarchical
value structure to an extent which is determined by the
social purpose and the means available to carry it out.
Economics is the science which deals with the propor

tioning of limited means for purposes assumed to be con

stant. The juridical science, as far as it is concerned with
group forms, is the science which studies the transform
ing of the order of proportioning. Each science is de
pending on the other, and a deeper insight into the com

plexities of social life can come only from their coordi
nation.

11 Former Pres. of German Federal Supreme Court, Dr. Simons, Stel-
lung und Praxis der Sondergerichte, insbesondere der Kartellgerichte
Kartell-Rundschan Heft 11, 1929.

12 Op. cit. supra note 6 at 356.



THE DISTRICT OF COLUMBIA 21

THE DISTRICT OP COLUMBIA, ITS LEGAL STATUS*

E. E. NAYLORf

THE District of Columbia, as a unit of government,
presents an interesting study. Its status as a mu

nicipality, completely dominated by the Federal Govern
ment is unique. Nowhere, in the realm of governmental
institutions is a situation to be found that is exactly
analagous. To one unfamiliar with the background of the
local government, and with the sound reasons that
prompted the framers of the Constitution to locate its site
beyond the realm of other jurisdictions, its status in a

democratic form of government, appears perhaps, in-
congrous. Like most municipalities, the District is a legal
entity, endowed with all the attributes of a legally organ
ized municipal corporation. But there the analogy ends,
because those who make up its component parts, the stock
holders, if you will, are completely without voice in the
conduct of its affairs. Their status is akin to nonvoting,
nonparticipating shareholders. Their money and their
interests are invested in its progress, yet they have no

share or influence in its management. They are governed,
but have no part in government.
Three commissioners act as administrative heads of the

District government. Two are appointed by the President
and confirmed by the Senate. The third, an army engi
neer, is designated from that corps of the nation's armed
forces. The two commissioners from civilian life must
be residents of Washington and are usually affiliated with
the political party in power. It might be of interest to note,
at this point, that the United States Supreme Court, in
the case of Newman v. United States,1 reversed a decision
of the Court of Appeals for the District of Columbia,2

*Cf. Perry, The State of Columbia (1921), 9 Georgetown Law Jour

nal, No. 3, p. 13: advocating that Congress can make a State out of
the District of Columbia, without a Constitutional Amendment.
tOf the United States Bureau of Efficiency; member of the Bars of

the District of Columbia and State of Virginia; formerly Assistant
Auditor of the District of Columbia.

1238 U. S. 537, 59 L. Ed. 1446 (1915).
M3 App. D. C. 53 (1915).
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which held that retention by a former resident of. his

domicile in Washington, did not make him a resident
within the meaning of the Act of June 11, 1878,3 prescrib
ing qualifications for the office of commissioner. This

same case contains a most interesting discussion concern

ing the right to bring a writ of quo warranto against
officials in the District of Columbia generally. It might
be added that the civilian commissioners are almost in

variably selected from the ranks of outstanding local

residents.
But to continue. Residents of the District are not only

without voice in the selection of officials that govern them,
but also lack representation in Congress, and have no

part in enactment of laws by the latter body. The com

mittee on the District of Columbia, in the House of Rep
resentatives, is the real fountainhead of local legislation.
Its members exercise powerful influence in the conduct
of municipal affairs. Its chairman, has commonly come

to be regarded as the "Mayor of Washington." The com

missioners of the District are mere administrative agents
of the government and have been so held by court de
cisions. "The Commissioners are creatures of statute,"
said the local Court of Appeals in Fay v. MacFarland*
"They possess no implied powers. Their authority to act
must be gathered from the express terms of the law
granting it." See also Hazard v. Blessing.5 But this does
not mean that they are without discretion in matters that
may arise within the scope of laws enacted by Congress
for the District. In Russell v. The District of Columbia*
the District Court of Appeals held that as administrative
officers they are permitted to exercise a sound discretion
in all matters which come within their jurisdiction.
"Unless it can be said," stated the court, "that they acted
arbitrarily or capriciously, the courts will not reverse
their decisions."
Congress is the supreme law-making body for the Dis

trict. Its authority in that respect is exclusive, made so
by the Constitution and established beyond any doubt by

3 20 Stat. 103, 108 (1878).
~

~

*32 App. D. C. 295, 299 (1908).
5 2 F. (2d) 916 (App. D. C. 1924).
6 271 Fed. 370 (App. D. C. 1921).
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decisions of the United States Supreme Court�Cohen v.

Virginia; 7 Willard v. Presbury.* An analagous situation
would be that of a city functioning under laws passed by
a state legislature, through administrative officers desig
nated by the governor of the same commonwealth.
The legal status of a thing, or of an organization,

obviously is to be found in the law or laws that brought
it into being, as well as in the construction placed upon

such laws by judicial bodies. Congress enacted numerous

measures in connection with the experiment of finding
a suitable form of government for the National Capital.
Local courts, as well as the United States Supreme Court,
have placed the stamp of approval or disapproval upon
various phases of most of such enactments. Together they
form the stages through which the legal status of the
District must be traced. They tell an interesting story
as well. A story of ill-considered, hit-or-miss expedients,
one of which, at least, cost local taxpayers millions of
dollars of unnecessary expense and extravagance. This
was the so-called "Territorial Government." It stands out

grotesquely as one of the foremost misadventures in gov
ernment.
Framers of the Constitution made provision for estab

lishment of a site for the seat of national government,
that would be completely free from the possibility of con
flict with other local governments. They made certain

also, that Congress would be supreme in the new area, by
giving to the latter body, exclusive legislative jurisdiction
therein.9 A most unpleasant episode that occurred during
a session of the Continental Congress in Philadelphia
doubtless prompted the desire to create a separate Federal
jurisdiction for the proposed capital. The spectacle of a

rabble of discontented ex-soldiers attempting to intimidate
the Philadelphia assemblage for back pay, with local
authorities powerless to afford protection, was one of the
deciding factors that impelled the demand for an exclusive
Federal territory. The new capital, it was determined,
would be located where Congress was supreme, where its

*6 Wheat. 264, 5 L. Ed. 257 (1821).
�14 Wall. 676, 20 L. Ed. 719 (1870).
� Constitution, Arti. I, Sec. 8.
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laws would be exclusive, and where its future safety
would be guarded by Federal authority.
Foreign governments whose capitals are located within

the boundaries and jurisdiction of local governmental
subdivisions, have not been free from conflict with local
authorities therein. Misunderstandings and other dif

ficulties incidental to administration of conflicting forms

of government are bound to arise and create ill-feeling
that is not conducive to harmonious relations and efficient
administration.
The decision then, by framers of the Constitution, to

segregate the area of the seat of national government,
and place it apart from other jurisdictions, so that it

would be completely free from even the possibility of
conflict therewith, was attended by foresight and wisdom.
Two established forms of municipal government were

already in existence when Washington was proclaimed
the Nation's Capital, namely, the Corporations of George
town and Alexandria. Both were located within the
tracts ceded by Maryland and Virginia for the capital site.
The Act of Congress 10 which accepted these cessions ex

pressly provided that laws governing parts ceded by the
states above mentioned should remain in force and effect
until repealed by Federal legislation. The effect of the
acceptance of these grants was to weld into one form of
government an area that was the subject of four existing
forms of local government, namely, those of the Corpora
tions of Georgetown and Alexandria, and those of the
Counties of Washington and Alexandria.
The old Corporation of Georgetown, an historical insti

tution in this part of the country, existed under a charter
granted it by the State of Maryland. The County of
Washington, operated under a similar form of grant au

thorized by the same Commonwealth. The City of Alex
andria was an independent municipality, existing under
a grant by the legislature of Virginia, and the County
of Alexandria operated under like authority.
And then, later, came the Corporation of Washington,

constituting a fifth unit of government, brought into ex

istence by a charter granted by Congress on May 3, 1802."
i� 1 Stat. 130 (1790), 4 U. S. C. � 6, 7 (1926).

"
~~

" 2 Stat. 195 (1802).
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The question of authority granted these independent
units of government, and the manner of its existence gave

rise to countless perplexing problems, in the early days
of the Nation's Capital. The difficulties that arose, and

the inconvenience that resulted from attempts to exercise

independent authority, impelled the demand for a unifica

tion of government for the local municipality. Congress
took steps to accomplish this end by the Act of August 6,
1861,12 which created a metropolitan police area and set

apart the District as one entity for that purpose. The

second measure enacted to achieve the necessary unifica

tion came in the form of another Act of Congress, namely,
that of February 21, 1871,13 which provided for a terri
torial form of government, and which vested executive
and legislative powers in a Governor, a Secretary, a House
of Delegates, a Common Council, a Board of Public Works
and a Board of Public Health.
Unfortunately, this latter step instead of affecting a

unification, created a state of affairs that was chaotic.
The local government, as a result of lack of control of its
various units, and as a result of dominance by a most
unusual personality in one of the executive positions,
found itself at the close of a short period hopelessly in
debt. As one commentator of the period remarked, in

reflecting upon the orgy of uncontrolled spending, "the

city is bankrupt and Congress must act."
It might be well, at this point, to refer briefly to the

form of government that resulted from the second step
towards unification, that is, the territorial experiment.
The executive power in the District under the latter ex

pedient was vested in a governor appointed by the Presi
dent with the advice and consent of the Senate, to serve

for four years. His power was to some extent analagous
with that of the President of the United States�in that
he could pardon violators of local laws, commission officers
elected or appointed to office in the District and approve
or veto legislation enacted by the House of Delegates and
Council.
The Legislature consisted of two Houses : A Council and

12 12 Stat. 320 (1861).
13 16 Stat. 419 (1871).
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a House of Delegates. The District was apportioned into

eleven districts for appointment of the Council and twenty-
two districts for election of Delegates. Two members of

the Council had to be residents of the City of Georgetown,
two of the County outside of the Cities of Georgetown and

Washington, and all were to be appointed by the Presi

dent of the United States with advice and consent of the

Senate. Their tenure of office was to be two years, and

they were required to reside in, and be inhabitants of, the
districts they represented. Like qualifications were re

quired of members of the House of Delegates, whose

terms, however, were limited to one year.
This same law contained a prohibition with respect to

withdrawals from the Treasury of the District, condition
ing the same upon appropriations voted by the Legis
lature. It was provided also in the same connection, that
appropriation measures enacted for payment of salaries
should contain no provision concerning any other subject.
The Board of Public Works consisted of the Governor,

who was its president, and four persons appointed by the
President of the United States and confirmed by the
Senate. Its tenure was four years. This body had entire
control of, and could make all regulations with respect to
repairs to streets, alleys and sewers. It was also au

thorized to deposit monies appropriated by the United
States or the District, or money that might be collected
from property holders under the law authorizing assess

ment against property for improvements. It was, like
wise, entrusted with such other works as might be given
it by the Legislative Assembly or Congress.
The Board of Public Works more than any other agency

of the second unification plan was responsible for the con

dition of chaos that led to the demand for another form
of local government. Its executive officer, a real estate
man of some standing in local circles, and a dynamic per
sonality, completely dominated its activities. In the com

paratively short period of its existence the board amassed
a bonded indebtedness that ran into millions. Notwith
standing the fact, however, that the territorial plan is
branded generally as a failure, it constituted the first
really unified governmental organization in the District.
A lack of civic consciousness might be attributed one



T<HE DISTRICT OF COLUMBIA 27

important factor contributing to the lack of efficiency and

hopeless futility of the first territorial government.
Washington has always been more or less a melting pot
for people from other parts of the nation. In the early
days, residents took little or no interest in the city, or in
civic affairs generally. The general run of residents were

government clerks with homes and affiliations in other

states. Their interest centered about their employment.
No effort had been made towards improving or beautify
ing the National Capital prior to the Civil War. Congress
had given scant heed to the needs of the growing seat of

government. This lack of interest was due to the fact,
largely, that no concerted efforts had been made to attract
the attention of Federal legislators to the need for im

provement. Thus, the Board of Public Works, under the
territorial form of government, and other like agencies,
were given full reign, and permitted to spend money on

all manner of projects without careful supervision.
There were no "watch dogs of the Treasury" in Con

gress in those days, that is, so far as District fiscal affairs
were concerned. The rest of the nation was growing and
varied problems kept its representatives in Congress oc

cupied with conditions back home. The fact should be

mentioned, in passing, however, that the Board of Public

Works, notwithstanding its reckless use of public monies,
did take the first steps towards the beautification of Wash

ington, and converted the Capital from an uncouth, dirt-
ridden municipality to one of beauty. It should be noted
that the Federal Government today is engaged in a most

gigantic project of beautification, and is appropriating
vast sums of money for such work; sums which make
those expended by the Board of Public Works appear

insignificant.
Activities of the Board of Public Works, under the ter

ritorial government, were not without criticism. Local

taxpayers did not accept conditions without complaint.
Numerous public-spirited citizens appeared before Con
gress from time to time and protested against what they
condemned as unwarranted raids, expenditures of District
funds. This opposition crystalized, until citizens openly
petitioned Congress to dismantle existing District govern
mental machinery and establish Federal control thereof.
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As a result of this increasing protest, Congress enacted a

measure on June 20, 1874,14 which provided for radical

changes in the existing form of local government, abolished
the offices of Governor, Secretary of the District, the

Delegate in Congress, the Legislative Assembly and the

Board of Public Works; and in lieu thereof, provided for

appointment of a commission of three to exercise tempo

rarily, with certain exceptions, all of the powers and au

thority vested in territorial officials. Supervision over

public improvements passed, under the act, from the

Board of Public Works to an officer of the Army Engi
neer Corps. In addition, complete control of the District

Treasury was assumed by the Federal Government and

the new law created a board of audit, consisting of the

first and second comptrollers of the United States. The

latter officials were to keep a constant check upon the

financial conditions of the local government.
An audit made subsequent to and under the authority

of the Act of 1874, disclosed numerous irregular financial
dealings on the part of officials under the old regime.
Large numbers of unauthorized contracts for varied public
works, entered into by territorial officials, were also

brought to light, but a Congressional report, exonerated
the latter officials, including the Board of Public Works,
so far as the matter of having exceeded authority was

concerned.
The temporary form of government, so-called, func

tioned for approximately four years, during which period
financial affairs of the territorial government were made
the subject of an extensive audit, and when it was deemed
that municipal conditions were normal again, Congress
acted to create a permanent form of local government,
which is to be found in the Act of June 11, 1878,15 com

monly known as the "Organic Act" of the District of
Columbia. "The Act of 1878 is a Constitution for the
District of Columbia," stated the Supreme Court of the
United States in the case of District of Columbia v.

Hutton,16 "It is the system of government. The powers
which are conferred are organic powers. It is not one act

"18 Stat. 116, 40 U. S. C. � 65 (1926).
is Supra note 3.
"143 U. S. 18, 36 L. Ed. 60 (1892).
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in a series of legislation to be made to fit into the pro
visions of the prior legislation, but is a complete act, the
outcome of previous systems, and the final judgment of
Congress as to the system of government which should
obtain. It is the Constitution of the District and its grants
of power are to be taken as new and independent grants,
and as expressing in themselves both their extent and
limitations."
Thus, the Supreme Court in the above decision, has

succinctly described the form of government which now

prevails in the District of Columbia.
The most important provision contained in the Act of

1878, so far as this discussion is concerned, is the pro
vision which provides that "the District of Columbia shall
remain and continue a municipal corporation." It should
be understood here, however, that the latter measure is

simply a reiteration of the provision contained in the Act
of 1871, "which constituted the District of Columbia a

body corporate for municipal purposes."
Any doubt that might be entertained concerning the

present legal status of the Districts�that is, as to whether
or not it constitutes a municipal corporation�has been

disposed of by several decisions rendered not only by
local tribunals, but also by the Supreme Court of the
United States. A case that is outstanding in the latter
connection and might well be regarded as a landmark, is
that of Metropolitan Railroad v. The District of Colum
bia.17 The court, in this case, expressly held the District
of Columbia to be a municipal corporation.
The railroad company, in the latter case, was sued by

the local government for assessments due as the result
of paving and repairs within and adjacent to tracks. One
of the defenses was the statute of limitations. In other

words, that the District of Columbia, being a municipal
corporation, was subject to the same limitations as other
corporations and, consequently, barred by the statute
from recovering. The Supreme Court held that such was

the case. In other words, that the District was a munici
pal corporation. It stated, relative to the various experi
ments toward uniformity:
"132 U. S. 1, 33 L. Ed. 231 (1889).
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"Under these different changes the administration of the af

fairs of the District of Columbia and City of Washington has gone

on in much the same way, except a change in the depositaries of

power, and in the extent and number of powers conferred upon

them. Legislative powers have now ceased, and the municipal

government is confined to mere administration. The identity of

corporate existence is continued, and all actions and suits for and

against the District are preserved unaffected by the changes that

have occurred.

"In view of these laws, the counsel of the plaintiff contend that

the government of the District of Columbia is a department of

the United States Government, and that the corporation is a mere

name, and not a person in the sense of the law, distinct from the

government itself. We cannot assent to this view. It is contrary

to the express language of the statutes. That language is that the

District shall 'remain and continue a municipal corporation,' with

all rights of action and suits for and against it. * * * We are of

opinion that the corporate capacity and corporate liabilities of

the District of Columbia remain as before, and that its character

as a mere municipal corporation has not been changed. * * *

"We are clearly of opinion that the plaintiff is a municipal cor

poration, having a right to sue and be sued, and subject to the

ordinary rules that govern the law of procedure between private
persons."

The Metropolitan Railroad case contains a most com

plete exposition of the District's legal status. It con

stituted the first outstanding delineation of the local gov
ernment's powers as well as of its relation to the legis
lative branch of the Federal Government. It contains
further a most interesting and comprehensive history of
the development of the District through its various gov
ernmental stages.
But the Metropolitan Railroad case is by no means the

only important court definition of the status of the local
government. Numerous cases are to be found among
decisions of local courts, as well as in reports of the
United States Supreme Court, which discuss this same

subject in a most interesting and illuminating manner.

Barnes v. District of Columbia,18 and District of Colum
bia v. Woodbury,19 are early cases in which the United
States Supreme Court held the local municipality liable,
as a corporation, for damages resulting in personal in
juries occasioned by defects in streets. Both cases contain

18 91 U. S. 540, 23 L. Ed. 440 (1876).
19 136 U. S. 450, 34 L. Ed. 472 (1890).
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interesting discussions concerning the territorial form
of government and that in existence at present. The

court, in the Barnes case, discusses at some length the
jurisdiction and powers inherent in a municipal corpora
tion, as well as those of the Board of Public Works, which
was one of the most active agencies of the territorial gov
ernment. The Woodbury case presented the question of
whether or not the Organic Act, namely, that of 1878,
had effected a change in the status of the local munici
pality so far as its liability was concerned. In other

words, under the dicta in the Barnes case, the old form of

government had been held amenable to suit, and the con

tention was raised that the new form was not suable as a

corporation. But the court stated:

"Because it was a municipal corporation proper, as distinguished
from a corporation established as an agency of the government
creating it, this court held in the Barnes case, that it was re

sponsible for such negligence of its officers having the care of

streets, avenues, and sidewalks, as resulted in personal injuries
to individuals. The source from which the District obtains the
means for maintaining public highways in the city is of no con

sequence, so long as Congress has made it, and permits it* to re

main, a mere municipal corporation, with such functions as per
tain to municipal corporations proper. This municipal feature

was emphasized in Metropolitan Railroad Company v. District of
Columbia, where it was said that the corporate capacity and the

corporate liabilities of the District remained as they were before

the Act of 1878, and that its character as a mere municipal cor
poration had not been changed. Having that character we held,
in that case, that the District was subject to the ordinary rules

governing the law of procedure between private persons, and was

therefore, embraced by the Maryland Statute of Limitations of

1716."

An interesting contention raised in both cases was that
the fee simple of the streets of Washington was in the
United States, and not in the municipal corporation. In

answering this contention the court reverted to its de
cision in the Barnes case again, wherein it stated:

"We do not perceive that the circumstance that the fee of the
streets is in the United States, and not in the municipal corpora
tion, is material to the case. In most of the cities of this country
the fee of the land belongs to the adjacent owner; and, upon the
discontinuance of the street, the possession would revert to him.
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The streets and avenues in Washington have been laid out by

competent authority. The power and the duty to repair them are

undoubted and would not be different were the streets the abso

lute property of the corporation. The only questions can be as to

the particular person or body by which the power shall be exer

cised and how far the liability of the city extends."

An interesting question that has arisen in connection
with administration of the local government concerned

the matter of whether District Commissioners possessed
authority to compromise claims against the municipality.
The United States Supreme Court in Bailey v. District of
Columbia,20 held the Commissioners to be without such

authority. The facts were, briefly, as follows :

Bailey, a contractor, was awarded a contract to resur

face certain city streets. Subsequent developments, in

volving exhaustion of the congressional appropriation set

apart for the work, necessitated its suspension. Very
little work had been done under the contract, and, in the

meantime, Bailey had died. His administrator brought
suit against the District and alleged, among other things,
that a large sum of money had been spent for equipment,
on the strength of the contract award. It was suggested,
after a conference between counsel, that a compromise
award of $25,000 be made and the Corporation Counsel
agreed to such arrangement. Failure of the Commis
sioners to pay the award agreed upon was the occasion
for the suit in question.
The Organic Act,21 creating the present form of mu

nicipal government, stated in effect that the Commission
ers were without power to bind the local municipality by
a common law submission of a pending suit for breach of
contract. The act above mentioned really provided that
the. Commissioners should make no contract or incur any
obligation which was not therein provided for and ap
proved by Congress. The court in the Bailey case held
that since the Commissioners were without such authority
the District was surely not bound by memorandum agree
ment of its Corporation Counsel.
In deciding that the Commissioners were lacking in

authority to settle disputes of the nature involved the Court
20 171 U. S. 161, 43 L. Ed. 118 (1898).
21 Supra notes 3 & 15.
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invited attention to the fact that powers of the Commis
sioners were limited and in undertaking to compromise
claims they were assuming responsibilities vested in local
courts.
The Bailey decision served to clutter up court dockets

in the District with an overwhelming number of claims
of every nature. The situation became well nigh hope
less so far as expedition in the adjudication of the same

was concerned. Claimants waited two, three and four

years before securing just remedies.
The Commissioners now have specific power to settle

disputes involving sums not greater than $5,000. This

authority was conferred by Congress in the Acts of Feb

ruary 11, 1929,22 and June 5, 1930.23 Under the former
measure the Commissioners are empowered to waive the
defense of "governmental functions" in suits brought
against the District government by persons who have
been injured through negligence of its employees.
Prior to enactment of the law waiving governmental

function, a wide variety of liability cases had passed
through the courts of the District and even the Supreme
Court of the United States. These decisions held uni

formly that the District, as a municipal corporation, was

not liable for acts of a governmental character.24
Granting that Congress is supreme so far as legislative

jurisdiction over the District is concerned and that the
Federal Government dominates the conduct of municipal
affairs therein, the exact relationship between the two
forms of government is nevertheless, often difficult to

22 45 Stat. 1162 (1929), 16 U. S. C. Supp. �� 215, 216 (1929).
23 46 Stat. 496 (1930), 38 U. S. C. Supp. � 622 (1930).
24 The following' cases contain interesting discussions of what con

stitutes governmental function:
Weightman v. Washington, 1 Black 39, 17 L. Ed. 52 (1869).
Grumbine v. Mayor of Washington, 2 MacArth (D. C.), 581 (1876).
McGraw v. District of Columbia, 3 App. D. C. 405 (1894).
Boswell v. District of Columbia, 6 App. D. C. 402 (1895).
Payne v. District, of Columbia, 13 App. D. C. 500 (1899).
Roth v. District of Columbia, 16 App. D. C. 323 (1900).
O'Dwyer and No. Mkt. Co. v. District of Columbia, 21 App. D. C.

284 (1903).
Burke v. District of Columbia, 42 Wash. L. Rep. 726 (1914).
Harris v. District of Columbia, 256 U. S. 650, 65 L. Ed. 1146 (1921).
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define with accuracy. It is not always an easy matter to

separate the various functions of each, one from the
other. Such a segregation is impossible from the very

nature of things. Take the matter of policing the Dis

trict. Government reservations are policed by a Federal

constabulary, paid from Federal appropriations. Mu

nicipal, residential and other areas of the city proper, are

patrolled by District officers, paid from the District ap

propriations. Local officers frequently make arrests in

government parks and other areas maintained by purely
Federal appropriations. Federal police do likewise. A
District motorcycle officer, pursuing a law violator over a

municipal highway would not hesitate to continue the
chase through Rock Creek Park, which is Federal ter

ritory. Nor would a Federal officer stop at the boundaries
of a reservation that marked his jurisdiction. Attempts
may be made to establish a line of cleavage, but as a prac
tical matter, such procedure would be impossible. The
local fire department, to mention another illustration, is a

municipal unit, yet answers alarms about the District of
Columbia, regardless of where the conflagration may be
located, and other purely local agencies do likewise.
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IS THE NEW JUDICIAL AND LEGISLATIVE INTERPRETATION
OF FREEDOM OF SPEECH, AND OF THE FREEDOM

OF THE PRESS, SOUND CONSTITUTIONAL
DEVELOPMENT?

J. Herbert Walsh*
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Preface

The treatment of the subject matter of this article is
confined to the Federal constitutional question which is
involved. Similar guarantees of freedom of speech and
of the press, which have been incorporated into the Con
stitutions of the various states, have not been considered.

Congressional legislation upon this subject is considered
in order to determine the extent to which Congress may-

enact, and has enacted, legislation in this vital and lively
field of Constitutional Law. Likewise, various statutes
which have been enacted by State Legislatures are dis
cussed from the viewpoint of their constitutionality under
the Constitution of the United States.

I. Introduction

In order to determine whether the new judicial and
legislative interpretation of "freedom of speech," and

�Member of the Bar of the District of Columbia; formerly Editor
of this Journal.
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"freedom of press," is sound constitutional development,
the reference to this right in the Constitution of the

United States, or in the Amendments to the Constitution,
must be considered.
The Constitution of the United States does not contain

any provision on the subject of freedom of speech or of
the press. The First Amendment to the Constitution does
contain the declaration upon which this article is based.
Article I of the First Amendment provides:

"Congress shall make no law respecting an establishment of re

ligion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peace

ably to assemble, and to petition the Government for a redress of

grievances."

The First Amendment is a part of the Bill of Rights
which became a part of the Constitution during the first
session of our newly-created Congress. The Bill of Rights
is a limitation upon our Federal Government, and does
not apply to the individual states.
Since the Federal Government is limited solely to the

power which the people gave to it when the Union was

formed, it has been argued that the Bill of Rights was

unnecessary. Strictly speaking, this is correct, but these
first ten amendments were placed in the Constitution as

an additional safeguard for the people against any usur

pation by the Federal Government of power not granted
to it in the original Constitution.
The "Plan of a Federal Constitution," which was sub

mitted in the constitutional convention by Mr. Charles
Pinckney of South Carolina, contained a clause prohibit
ing Congress from passing any law "touching or abridg
ing the liberty of the press."1 It is needless to mention
the fact that this clause was not in the Constitution as

finally adopted. Many members of the constitutional con
vention were opposed to the enumeration of a bill of
rights in the Constitution. They were afraid lest an
enumeration would, through distorted construction, pro
duce the opposite result.2

i Elliott, Debates on the Federal Constitution 131.
2 The Federalist, No. 84 (Lodge ed.) 537.
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The First Amendment prohibits Congress from abridg
ing the freedom of speech or the freedom of the press.
Does this clause prevent all legislation by Congress

upon this subject? If not, does it mean that Congress
may legislate up to a certain point, beyond which all

legislation is prohibited?
In order to arrive at the answer to these questions,

the views of the men who drafted the Constitution, and
who composed the motivating force for the establishment
of our Union, must be considered.
The first great discussion of these principles occurred

when the Sedition Act 3 was passed. This legislation was

3 1 Stat. 596 (1798) Section I: "If any persons shall unlawfully com

bine or conspire together, with intent to oppose any measure or meas

ures of the Government of the United States which are or shall be
directed by proper authority or to impede the operation of any law

of the United States, or to intimidate or prevent any person holding
a place or office in or under the Government of the United States, from
undertaking, performing or executing, his trust or duty, and if any

person or persons, with intent as aforesaid, shall counsel, advise, or

attempt to procure any insurrection, riot, unlawful assembly or combi

nation, whether such conspiracy, threatening, counsel, advice, or at

tempt, shall have the proposed effect or not, he or they shall be deemed

guilty of a high misdemeanor, and on conviction, before any court of

the United States, having jurisdiction thereof, shall be punished by a

fine not exceeding five thousand dollars, and by imprisonment during
a term not less than six months, nor exceeding five years, and further,
at the discretion of the court may be holden to find sureties for his

good behavior in such sum, and for such fine, as the said court may
direct."

Section II : "And be it further enacted, that if any person shall write,
print, utter or publish, or shall cause or procure to be written, printed,
uttered or published, or shall knowingly and willingly assist or aid in

writing, printing, uttering, or publishing, any false, scandalous and

malicious writing, or writings against the Government of the United

States, or either House of Congress of the United States, or the Presi
dent of the United States, with intent to defame the said Congress,
or the said President, or to bring them or either of them, into contempt
or disrepute; or to excite against them, or either of them, the hatred
of the good people of the United States, or to stir up sedition within
the United States; or to excite any unlawful combinations therein, for
opposing or resisting any law of the United States, or any Act of the
President of the United States, done in pursuance of any such law, or
of the powers in him vested by the Constitution of the United States,
or to resist, oppose, or defeat any such law or act, or to aid, encourage
or abet, any hostile designs of any foreign nation against the United
States, their people or the Government, then such persons, being
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enacted in 1798, only nine years subsequent to the birth
of the Constitution. It is advisable, therefore, to discuss

the power, or lack of power, of Congress over freedom of

speech and of the press, in the light of the constitutional
objections urged against the passage of the Sedition Act.

These objections, although directed against the Sedition

Act, are basic and fundamental. They apply, as well, to

any Congressional legislation upon this subject. For

these reasons, the writer will begin his inquiry by a con

sideration of the Sedition Act.

No opposition was expressed to Section I.4 Strenuous

objection was made to the other sections. The following
quotation from the "Address of the Virginia Assembly to

the People" is indicative of the expressions of indignation
which were hurled against the Sedition Law:

"Measures have already been adopted which may lead to these

consequences (establishment of a monarchy). They consist�In

destroying by the Sedition Act, the responsibility of public servants

and public measures to the people, thus retrograding towards the

exploded doctrine that the administrators of the Government are

the masters and not the servants of the people, and exposing Amer

ica, which acquired the honor of taking the lead among nations

towards perfecting political principles, to the disgrace of return

ing first to the ancient ignorance and barbarism. . . ."5

Three main arguments were advanced by those who op-

thereof convicted, before any Court of the United States, having juris
diction thereof, shall be punished by a fine not exceeding two thousand
dollars and by imprisonment not exceeding two years."
Section III: "And be it further enacted, that if any person shall be

prosecuted, under this Act, for the writing or publishing any libel
aforesaid, it, shall be lawful for the defendant, upon trial of the cause,
to give in evidence, in his defense, the truth of the matter charged as

a libel. And the jury, who shall try the cause, shall have a right to
determine the law and fact, under the direction of the court, as in
other cases."

Section IV: "And be it further enacted that this act shall continue
and be in force until the third day of March, one thousand eight hun
dred and one, and no longer; Provided, that the expiration of the act
shall not prevent or defeat a prosecution and punishment of any of
fense against the law, during the time it| shall be in force."

* Rep. of Comm., Annals, 5th Cong. Ill, 3987 ; VI Writings of James
Madison (Hunt ed.) 393.

5 2d op. cit supra note 4 at 338-39; see also Norton, The Constitution
of the United States, Its Sources and Its Application, 200.
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posed the Sedition Law. They contended that the act was

unconstitutional on the following grounds :

1. That the common law did not form a part of the law

of the United States, and an act declaratory of the com

mon law was not, therefore, necessarily constitutional.
2. That no authority over the press was delegated to

the Federal Government.
3. That any power over the press was positively denied

to the Government by the First Amendment to the Con

stitution.
We shall consider the first objection. Congress, through

its Committee on Petitions, was convinced that the com

mon law formed a part of the body of our Federal law,
and, since this was so, the Sedition Act only declared
what was the existing common law on the subject. This

was true when predicated upon the fact that the common

law punished malicious, false, and scandalous writings or

libels against the Government. They argued this Act

restricted the common law instead of enlarging it, because
the amount of punishment was limited by the Act,
whereas, under the common law the punishment to be

given rested within the discretion of the court. The Com
mittee on Petitions, to support the argument just given,
predicated it upon the premise that the common law was

still in force after the adoption of the Constitution be

cause the Constitution had not abrogated it.6
Mr. Madison, as chairman of the Virginia Legislature,

argued that the common law did not become a part of the
law of the United States. The common law existed as a

part of the colonial law, but was different in each colony.
The common law, as such, was not present in each colony.
The first union of the colonies was in the Confederation,
but the Articles of Confederation contained nothing to

show that, with respect to the objects of the common law,
the colonies were to form one community. The next step
was the formation and adoption of the Constitution, which
neither expressly or impliedly adopted the common law.
From these premises Mr. Madison concluded that the com

mon law does not form a part of the Federal law.7

6 1st op. cit supra note 4 at 2989; Mr. Harper's Speech, id. at 141.
1 2d op. cit. supra note 4 at 373-76.
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This conclusion of Mr. Madison's, in refutation to the
Federalist argument that the Sedition Act was only a

restrictive declaration of the Federal common law and
hence valid, has been upheld by the courts. There is no

Federal common law. In United States v. Worrall,* Mr.
Justice Chase, in delivering his opinion, stated:

"The United States, as a Federal Government, have no common

law; and consequently, no indictment can be maintained in their

courts, for offenses merely at common law. If, indeed, the United

States can be supposed, for a moment, to have a common law, it
must, I presume, be that of England; and yet it is impossible to

trace when, or how, the system was adopted or introduced. The

United States did not bring it with them from England; the Con
stitution does not create it; and no act of Congress has passed it.

Besides, what is the common law to which we are referred? Is it
the common law entire, as it exists in some of the States; and of
the various modifications, which are we to select, the system of

Georgia, or New Hampshire, of Pennsylvania or Connecticut?"

The United States Government can only indict a person
for violation of a Federal Statute. Of course, powers
granted to the Federal Government by the Constitution,
and expressed in technical terms, are to be construed with
reference to the common law meaning of these terms at
the time of the adoption of the Constitution.9
We come now to the second objection urged against the

constitutionality of the Sedition Act, namely, that no

authority over the press was delegated to the Federal
Government. It is evident that no express power over

s 2 Dall. 384, 1 L. Ed. 426 (1798). See also Wheaton v. Peters, 8 Pet.
591, 8 L. Ed. 1055 (1834) ; United States v. Hudson et al., 7 Cranch, 32,
3 L. Ed. 254 (1812).

9 Ex parte Grossman, 267 U. S. 87, 69 L. Ed. 527 (1925) ; South Caro
lina v. United States. 199 U. S. 437, 50 L. Ed. 261 (1905).
In Smith v. Alabama, 124 U. S. 465, 31 L. Ed. 508 (1888), Mr. Justice

Matthews, in delivering the opinion of the Court, said:
"There is no common law of the United States in the sense of a

national customary law, distinct) from the common law of England as
adopted by the several states each for itself, applied as its local law,
and subject to such alteration as may be provided by its own statutes.
"There is, however, one clear exception to the statement that there is

no national common law. The interpretation of the Constitution of the
United States is necessarily influenced by the fact that its provisions
are framed in the language of the English common law, and are to be
read in the light of its history."
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the press was granted by the Constitution to the Federal

Government. Hamilton declared "no power was given by
which restrictions upon the press could be imposed."10
The Federalists, however, did not rely upon an express

authority, but contended the Sedition Act was constitu
tional because impliedly granted by the Constitution.
The Federalists argued that every government has the

inherent power of self-preservation, and the Sedition Act

was a means to that end. In United States v. Cooper,11
Mr. Justice Chase expressed this idea in the following
manner :

"All governments which I have read or heard of punish libels

against themselves. If a man attempts to destroy the confidence

of the people in their officers, their supreme magistrates, and their

legislatures, he effectually saps the foundations of the government."

The Committee on Petitions, on this point, said:

"The Alien and Sedition Act forms a part in the precautionary
and protective measures, adopted for our security."i2

This power of self-preservation was linked with neces

sary and proper clauses of the Constitution 13 by the Fed

eralists, who argued that statutes securing self-preserva
tion are surely necessary and proper for the carrying into

effect the express powers. In Northampton Insurgents'
Case,u Judge Iredell, in upholding the Federalist doctrine,
stated that no definite rule can be laid down as to what
is necessary and proper, but that it depends upon the
facts and setting of the particular case. "What is neces

sary and proper in time of confusion and general disorder,
would not, perhaps, be necessary and proper in a time of

tranquility and order." He further stated that this clause
was not limited solely to the express powers.
Mr. Madison objected to this reasoning and argued that

i" Op. cit., supra note 2 at 537.
n United States v. Cooper, Fed. Cas. No. 14,865 (1800), Wharton,

State Trials, 659.
12 1st op. cit. supra note 4 at 2990.
13 Art. I, Sec. 8.
"Case of Fries, Fed. Cas. Nos. 5126-5127 (1799), Wharton, State

Trials, 479.
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the necessary and proper clause of the Constitution only
applied with reference to the expressly enumerated
powers, and, therefore, was not a grant of additional
power.15
To sum up the arguments whether the Federal Govern

ment was granted any authority over the press, we see

that the Federalists held the affirmative, based upon the

inherent right of self-preservation in our Government and

the necessary and proper clause of the Constitution. Mr.

Madison based his argument to the contrary on the pre
mise that the necessary and proper clause was not a

grant of additional power, but was limited in its applica
tion to the powers expressly granted.
The Supreme Court has firmly established the fact that

our Government does have the inherent power of self-

preservation. In Nishimura Ekin v. United States,16 the
Court said:

"It is an accepted maxim of international law that every sov

ereign nation has the power, as inherent in sovereignty, and es

sential to self-preservation to forbid the entrance of foreigners
within its dominions. ... In the United States this power is vested
in the National Government. . . ."

In Fong Yue Ting v. United States,11 the Court recog
nized the right to exclude aliens as being, "an inherent
and inalienable right of every sovereign and independent
nation essential to its safety, its independence and its
welfare." Mr. Justice Brewer, in his dissenting opinion
in the case, stated: "This doctrine of powers inherent in
sovereignty is one both indefinite and dangerous." His
objection lies in the question as to what limits such power
can be exercised, and by whom a check is to be instituted.
See, also, the opinion of the Court, written by Mr. Justice
Brewer, in Kansas v. Colorado.1* The conclusion of the
Supreme Court with reference to the limitation of this
doctrine is stated by Mr. Justice Gray in Fong Yue Ting
v. United States, supra. "The question in each case is

15 2d op. cit. supra note 4 at 383.
"142 U. S. 651, 659, 35 L. Ed. 1146 (1892).
"149 U. S. 698, 711, 37 L. Ed. 905 (1893).
"206 U. S. 46, 89, 51 L. Ed. 956 (1907).
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whether the manner in which Congress has exercised this

right is consistent with the Constitution."
The broad views of Justice Iredall, supra,19 in stating

the Federalist theory of the meaning of the necessary and

proper clause of the Constitution, were substantially af
firmed by Chief Justice Marshall in McCulloch v. Mary
land.29 He said :

"Its terms (necessary and proper clause) purport to enlarge, not
to diminish the powers vested in the government. It purports to

he an additional power, not a restriction on those already granted."

The views of Mr. Madison, supra, to the effect that this
clause does not grant new powers, are incorrect, in view
of this decision by Chief Justice Marshall. Also, Mr.
Madison's contention that only such legislation is valid
which carries out an express power, has been rejected by
the Supreme Court. In Juillard v. Greenman,21 the court
said:

"If upon a just and fair interpretation of the whole Constitution,
a particular power or authority appears to he vested in Congress,
it is constitutional, without reference to any particularly enum

erated power."

In conclusion to this second objection, we see that Con

gress has the right to protect the Government from de
struction or pending peril, an inherent right of self-

preservation in every government; that Congress, by the

necessary and proper clause of the Constitution, is not
limited to such measures which carry out the express

powers, but that this clause is an additional power; that
the constitutionality of an Act of Congress may be de
termined from a just and fair interpretation of the Con
stitution in its entirety. From these principles it follows
that Congress has the constitutional power to legislate
upon the freedom of the press and freedom of speech
unless such right has been expressly denied them by the
Constitution or the Amendments thereto. This power has
not been denied them by the Constitution because the Con-

19 Supra note 14.
2" 4 Wheat. 316, 420, 4 L. Ed. 579 (1819).
21110 U. S. 421, 28 L. Ed. 204 (1884).
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stitution contains no reference to freedom of speech or of

the press. (Supra.)
We come now to the third objection to the constitu

tionality of the Sedition Act, namely, that any power over

the press or speech was positively denied the Government
by the First Amendment to the Constitution.
The First Amendment provides, "Congress shall make

no law respecting an establishment of religion, or pro

hibiting the free exercise thereof; or abridging the free

dom of speech, or of the press." The point of controversy
centered upon the meaning of the terms "abridge," "free
dom of speech," "freedom of the press." The argument
of the Federalists, as exponded by the Committee on Pe

titions,22 was to the effect that this Amendment does not

forbid all or any legislation on the subject, as does the
clause respecting religion, because if such total restriction
was intended, the framers of the Amendment would have
used terms of general denial similar to those used in

denying Congress the right to legislate with respect to re

ligion. Hence, the Federalists contended, Congress may
legislate upon freedom of speech and of the press pro
vided they do not abridge it.
Mr. Madison argued that no distinction could be drawn

between the powers of Congress over religion and over

freedom of speech and of the press. He claimed they all
stood together, and, hence, to allow Congress power over
the latter, would, by the same token, necessitate the al
lowance of power over religion. He believed the Federa
lists were attempting to usurp power through this First
Amendment, which they were unable to grasp from the
Constitution itself.23
It is well established that the Federal Government re

ceived no additional power from the First Amendment,
or any of the other Amendments in the Bill of Rights.
In Barron v. Mayor of Baltimore,� Chief Justice Marshall
stated :

"But it, is universally understood, it is a part of the history of
the day, that the great revolution which established the Constitu
tion of the United States, was not effected without immense op-

22 ist| op. cit. supra note 4 at 2990.
23 2d op. cit. supra note 4 at 400-01.
24 7 Pet. 243, 8 L. Ed. 627 (1833).
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position. Serious fears were extensively entertained that those
powers which the patriot statesmen, who then watched over the
interests of our country, deemed essential to union, and to the
attainment of those invaluable objects for which union was sought,
might be exercised in a manner dangerous to liberty. In almost
every convention by which the Constitution was adopted, amend
ments to guard against the abuse of power were recommended.
These amendments demanded security against the apprehended
encroachment of the general government; not against those of the
local governments."

The Federalists, however, did not claim that the power
to enact the Sedition Law was derived from the First

Amendment, but that the First Amendment did not pro
hibit this legislation, since the amendment simply denied
to Congress the right to "abridge" the freedom of speech
or of the press.
In conclusion, to the third objection to the constitu

tionality of the Sedition Act, it is clear that the argument
of the Federalists was correct, namely, that the First
Amendment does not prohibit all legislation with respect
to free speech and free press. Unlimited right to speak
and write was never intended. In the case of Toledo

Newspaper Co. v. United States,25 it was said :

"However complete is the right of the press to state public
things and discuss them, that right, as every other right enjoyed
in human society, is subject to the restraints which separate right
from wrong-doing."

The expression of the same idea, that freedom ceases

where license begins, is found in the cases decided under
the Espionage Act 26 of the World War.27
We have seen that section 3 28 of the Sedition Act pro

vides that the defendant had the right to establish the
truth of his utterances, which would be a justification of
his utterances. This safeguard, if strictly carried out,
would have allowed a greater freedom of discussion than
was permissible under the common law of England.

25 247 U. S. 402, 62 L. Ed. 1186 (1918).
26 40 Stat. 217 (1919), 50 U. S. C. � 31 (1926).
27 Hall, Free Speech in War Time (1921), 21 Col. L. Rev. 526; Cooley,

Constitutional Limitations (7th ed.) 605.
28 Supra note 3.
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How did the Federal courts apply this provision in

prosecutions arising under the Act? We must turn to the

cases which were so tried. Mr. Frank M. Anderson, in

an historical paper on the Alien and Sedition Laws,29
states that statistics on the exact number of cases arising
under the Sedition Law are very meagre. He estimates
from his research, that about twenty-four or twenty-five
persons were arrested, while at least fifteen were in

dicted. Only ten or eleven cases came to trial, and ten

defendants were convicted. It is uncertain whether or

not the eleventh was convicted.
In the Cooper Case,30 Judge Chase charged the jury,

in part, as follows:

"The traverser in his defense must prove every charge he has

made to he true, he must prove it to the marrow. If he asserts

three things and proves but two, he fails in his defense, for he

must prove the whole of his assertions to be true."

In the Haswell Case,31 Judge Patterson, on the question
of truth as a defense, charged the jury:

"... though the statute had benignly altered the common law,
in so far as to permit the truth to be given in evidence, yet unless
the justification came up to the charge, it was no defense."

These two quotations indicate that the security of this
protection given to defendants was greatly impaired since
the courts required them to prove the truth of their utter
ances in minute detail, or so Judge Case expressed it, "to
the marrow."

Judge Chase further undermined this safeguard by re

quiring a defendant to prove the truthfulness of his state
ments by the testimony of a single witness, instead of
allowing it to be proven by combined testimony. In the
Callendar Case,32 he stated :

28 Anderson, The Enforcement of the Alien and Sedition Laws (1912),
Ann. Rep., Amer. Hist. Assoc. 120.

m Supra note 11.
si United States v. Haswell, Fed. Cas. No. 15,324 (1800), Whabton,

State Tbials 684.
32 United States v. Callendar, Fed. Cas. No. 14,708 (1795), Whabton,

State Trials 688.
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"That the argument suggested convinced his mind that it would
be improper to admit the testimony now offered to the court; that
to admit evidence to an argumentative establishment of the truth
of a minute part of the charge by one witness, and another part
by another witness, would be irregular and subversive of every

principle of law/'

In this connection the courts did not distinguish be
tween fact and opinion, but required proof of the truth of
the latter, as well as of the former. In the Callendar

Case, supra, the court said:

"Will you call a man a murderer and a thief, and excuse your
self by saying it is but mere opinion, or that you have heard so?

Any falsehood, however palpable and wicked, may be justified by
this species of argument. The question here is with what intent
the traverser published these charges. Are they false, scandalous
and malicious, and published with intent to defame?"

From these quotations we gather the fact that the
courts placed a very strict interpretation upon the de
fendants' right to prove the truthfulness. Not only were

they required to prove the truth of the statements in their

entirety, but were required, in one case, at least, to prove
them by one witness; furthermore, no distinction was

made between fact and opinion. Hence, the protection
which Congress gave to the accused was practically nulli
fied. As Mr. Anderson, in his article on the Sedition Act,33
states :

"The value of the provision, permitting the truth of the alleged
libel to be oftered as a valid defense, depended, of course, upon the

construction put upon it by the courts. By refusing to distinguish
between fact and opinion, and by requiring that every item in

every allegation should be fully proved, the courts would deprive
the provision of all value as a protection for the accused. This

is exactly what was done."

The Sedition Act, sections one and two,34 provided that

the defendant must have committed the unlawful acts
with the intent to do harm. This was another safeguard
with which the statute cloaked the defendant. We have

seen that the courts lessened the security of the accused

33 Op. cit. supra note 29 at 126.
34 Supra note 3.
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in respect to proof of the truthfulness of the utterances.

How did the courts act upon the question of intent? Judge
Case, in the Cooper Case,35 charged :

"The intent, of course, is as much a fact as the publication of

the statements, and must be proved in the same manner as other

facts, and must be proved as stated in the law of Congress, the
mere publication is no offense."

No fault can be found with this part of his instruction
to the jury. However, despite this statement of the ab

stract principle, he applied it to the Cooper Case in the

following manner :

"This conduct showed that he (Cooper) intended to dare and

defy the Government, and to provoke them, and his subsequent
conduct satisfies my mind that such was his disposition. For he

justifies the publication in all its parts, and declares it to be formed

in truth. It is proved to be his publication. ... It is your business

to consider the intent, as coupled with that, and view the whole

together."

And he further charged:

"Take this publication in all its parts, and it is the boldest at

tempt I have known to poison the minds of the people."

It is evident, from these quotations, that, at least in

the trials presided over by Judge Chase, the courts as

sumed the province of the jury in determining the fact of
intent.
The four most familiar cases decided under the Sedition

Act were the cases of Callendar, Cooper, Haswell (all
supra), and Lyon?6 All were indicted and convicted on

account of publishing matter which censured the measures

and policies of the administration of President John
Adams, and his personal actions in connection thereto.
The publications and utterances of these men were on

matters of fact which were generally true, and the opin
ions expressed were allowable from the facts. Their
only purpose and intent was to arouse the people against
President Adams and his administration in order to have

35 Supra note 30.
se United States v. Lyon, Fed. Cas. No. 15,651 (1840).
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Thomas Jefferson elected President in the following elec
tion. Nothing was said which could be even remotely con
strued as urging the use of force, arms or rebellion. All
four of these men, members and leaders of the Republican
Party, were convicted, fined and imprisoned.
As we have seen by the quotations given above, the

tenor of which applied generally to all cases under the
Sedition Act, the courts made it most difficult for the
defendants to clear themselves of the charges. Hence, we
can safely say that in some, if not in many, of these cases,

people were convicted for publishing and uttering their
political opinions, the object of which was to defeat Adams
in the next election.
Did the courts declare that the Sedition Act was con

stitutional? The Supreme Court never passed upon the
constitutionality of the Act. On this point Mr. Justice
Holmes, in his book, "The Supreme Court of the United
States,"37 states :

"The Sedition Law of 1798, which aroused such violent an

tagonism, expired by its own limitation in 1801, and did not come
before the Supreme Court."

Most of the cases were presided over by Justices Chase,
Patterson and Washington of the Supreme Court, when

sitting on the circuit, and by Judges Griffin, Hitchcock
and Peters of the United States District Courts. These

jurists held the Sedition Act constitutional, not by an

affirmative holding, but rather in a negative fashion.
They would not entertain arguments upon its constitu
tionality, but invited the taking of the question to the
Supreme Court, which, as we have seen, was not done.

Mr. Anderson, in his paper on this subject (supra, page
17), at page 126, states:

"Upon the question of the constitutionality of the Sedition Law
all the presiding justices, except possibly Justice Washington, had
pronounced in advance of the trials in charges to grand juries.
Although they did not altogether refuse to permit discussion of
that point, the reports of the trials make it abundantly clear that
their minds were made up, and that practically no consideration

3i At p. 165.



50 GEORGETOWN LAW JOURNAL

was given to the arguments against the constitutionality of the

law."38

The people were incensed not only by the Sedition Act

itself, but also by the methods of prosecution. They
charged that the act was simply a political weapon of the

Federalists, and enforced by Federalist judges in an arbi

trary manner, even going as far as packing the juries.

On this point the same author states :

"Were the juries packed? It is evident from the tone of the

replies made to the judges' charged by the grand juries, which
found the indictments, that they were composed preponderantly,
if not exclusively, of Federalists. (A typical reply is, that of the

grand jury which indicted Matthew Lyon, Rutland Herald, Oct.

15, 1798).
"As to the trial juries little definite information can be obtained,

except as to the Callendar jury. In that instance the jury was

certainly drawn in a manner which went far toward justifying the

charge of packing. (Chase Impeachment Trial, Annals of Con

gress" 8 Cong., 2 sess. pp. 195, 201, 210). In the cases of Matthew

Lyon, Anthony Haswell and possibly of Dr. Cooper, the juries
could scarcely be called impartial, though the evidence is not suf

ficient to sustain the charge that they were deliberately packed."39

To sum up the constitutionality of the Sedition Act, we
see that Federal judges indirectly held the act constitu

tional, and that no case was presented to the Supreme
Court for its determination. It is submitted that some, if
not many, of the cases would have been reversed by the
Supreme Court on the ground that the trials were con

ducted in an arbitrary manner, contrary to the due pro
cess clause of the Fifth Amendment to the Constitution.
The constitutionality of the Sedition Act, in the light of

present-day tests, will be commented upon later.

(To be continued in the January, 1933, issue of this
Journal.)

ss Op. cit. supra notes 29 and 33 at 126.
39 id. at 125.
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FEDERAL LEGISLATION

THE REASON FOR UNIFORM STATE NARCOTIC
LEGISLATION

Harry J. Anslinger*

THE states which first legislated against the use of

narcotic drugs prior to the enactment of any Fed

eral Statute, were impelled to do so in order to secure

their citizens against injury to their health, morals and

general welfare. The earlier laws were designed to eradi
cate the evils of opium smoking and the maintenance of

opium dens. Later, some of the states enacted laws cover

ing other narcotic drugs and providing various penalties
for their violation; but so little knowledge of the traffic
was possessed by the drafters of the various acts, that a

comparison reveals such a varied expression of ideas on a

single subject as to create a situation which may only be
classed as absurd.
Nevertheless, up to 1914, when the Harrison Act 1 be

came effective, there was a real effort, on the part of
states which had enacted such legislation, however ill-
advised, to enforce the provisions of their laws to the
fullest extent.
The primary purpose of the Harrison Act, of course,

was to create and protect revenues for the United States,
and that Act has been so construed by the Supreme Court
of the United States, with the added statement, however,
that the law has a moral purpose also.2 It was contem
plated that the authorities of the various states and of the
political subdivisions thereof would accept and discharge
the responsibility of investigating, detecting and prevent
ing or punishing the local retail illicit traffic conducted by
the ordinary peddler, and the institutional care and treat
ment of drug addicts within their respective jurisdictions.

?Commissioner, Bureau of Narcotics, IT. S. Treasury Dept.
i 38 Stat. 785 (1914), as amended 26 U. S. C. � 211-691-707 (1926)
2 United States v. Jin Fuey Mby, 241 U. S. 394, 402, 60 L Ed 1061

(1916).
United States v. Doremus, 249 U. S. 86, 63 L. Ed. 493 (1919).
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This, however, did not prove to be the case. Notwith

standing the limited power of the Federal Government,
state officers immediately became imbued with the er

roneous impression that the problem of preventing the

abuse of narcotic drugs was one now exclusively cog

nizable by the National Government, and that the Federal
law alone, enforced, of course, by Federal agencies only,
should represent all the control necessary over the illicit
narcotic drug traffic. In very few states was any attempt
made to accept a just part of the burden of enacting and

enforcing laws to control the traffic.
This attitude on the part of the states has resulted in

an anomalous situation. The public prints from day to

day bring news of a number of banks that have been
robbed by an organized gang; details of kidnappings and
of gambling rackets; and articles concerning the opera
tions of a lone bandit who has held up a number of stores
and citizens. What is the result? Editorials criticise the

police and clamorous demands are made calling upon them
to apprehend these menaces to the community well-being.
The police, ever active, are stirred to greater activity.
The man-hunt is on. The offenders who have unlawfully
taken the property of fellow citizens must be caught,
prosecuted and punished. No one suggests that this is

anything but a state problem. The person who would sug

gest that the Federal authorities be called upon to come into
the state and catch this hold-up man would be ridiculed.
But in this same community, the insidious, despicable drug
peddler, carrying on his nefarious work of unlawfully
taking away not only the property, but the peace of mind,
the morals, the health of the citizens and undermining the
general welfare of the community�what of him? Ah,
that is different. In spite of the fact that the sole right
to punish such criminals, under certain circumstances, lies
only within the police power of the state, despite the fact
that the founders of our country never contemplated that
such activities should be dealt with by the National Gov
ernment, enforcement officers as well as legislators in a

number of states have decided that "Uncle Sam" is the
proper person to cope with this particular menace to the
community. This illogical attitude has not only prevented
the passage of adequate laws which would be of inesti-
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mable benefit to the state's own citizens, but has resulted,
in a number of the states, in an almost complete failure

to enforce the laws already on their statute books, even in

those aspects of the crime with which only the state itself

may deal.
The dockets of the Federal courts have necessarily be

come flooded with cases of a minor character which should

have been handled in the state courts, but which were not

thus handled, either from lack of adequate laws, or for
reasons put forth solely because the duties and responsi
bilities appear burdensome, expensive, or distasteful, re

sulting in a slowing-up of the prompt and orderly process
of justice in major cases. And what is the result of this

delaying of trials in the Federal courts? In many in

stances, if a plea of not guilty is entered, the case is con

tinued from term to term because of the congestion, and
is finally dismissed on account of the unavailability of
witnesses or the unknown whereabouts of the defendant.
If the defendant does plead guilty, he is often accorded so

much consideration that a fine or a short sentence is im

posed, and he immediately resumes his illegal activities.
Yet in the states where the laws are adequate and where
enforcement is reasonably rigid, the defendants in such
cases would have been tried within a few days of the
commission of the offense and, where guilt was estab
lished, immediately sentenced to the state's prison. Some
of the reasons advanced by many state and municipal
prosecutors, for their reluctance or open refusal to prose
cute such cases, may be catalogued as follows:

First. That sentences imposed in Federal courts are

more severe than those imposed in state courts.

The sentences referred to are those given major violators.
It is obvious that it does not lie within the power of state
and municipal courts, where the state law has made the
offense a misdemeanor, to impose sentences equal to those
which are imposed in Federal courts in cases of greater
magnitude, and where the offense is a felony.

Second. That it is difficult to find a jury which will
convict, because in the smaller communities the men

ace of narcotic drugs is not understood.
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This argument is plainly fallacious. The general public is

fully aware of the menace of such drugs, and in the

smaller communities it is usually found that the violation

of such a law is regarded as a graver criminal offense

than in the urban districts.

Third. That the accused is a woman and the state

has no suitable institution in which to care for such

prisoners.

This is but an added argument for the enactment of state

legislation for the treatment and care of all addicts, men

and women, and the excuse flows only from the desire to

place the burden of the necessary financial outlay upon

the shoulders of the Federal Government.

Fourth. That voluntary applicants for treatment

strenuously object to incarceration in a state prison.

This is but an added reason for the enactment of legisla
tion by the states for the purposes set forth above.

Fifth. In the State of Texas, because of an attack 3

on the validity of the state law, upon which no de

cision has been handed down, the Police Department
throughout the state has disbanded their narcotic

squads, leaving to the Federal Government the bur

den of taking all cases into the Federal Courts.

Examples of what became necessary in two Texas cases

are cited. Carrie P>., an addict was arrested and found

to be in possession of one grain of heroin. Because of the

necessity of placing a Federal charge, this woman was

arraigned for the purchase and possession of this one

grain of heroin. Thus it has become necessary, because
of the failure of state enforcement, to invoke the majesty
of the law of the Nation to decide what disposition shall
be made of the case of this poor unfortunate.4
In the case of "Black ," two narcotic agents and

two city detectives arrested this man for the sale of two

grains of morphine.5 Here again the ponderous ma

chinery of the Federal Courts must be resorted to, taking
3 Texas case No. 7313�0. J. D. Mooneyham.
4 Texas case No. 7339�Carrie Brown.
5 Texas case No. 7315�James Blackwell.
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up the time of two Federal officers, less than 250 of whom

are assigned to guard the welfare of 122,000,000 people.
The proposition cannot be too forcefully expressed that

the states, having supreme police power within their own

boundaries to enact and enforce all laws necessary to the

peace, health, morals and general welfare of their citizens,
are not hampered by the narrow limitations that restrict

the Federal Government in its fight to control the illicit

narcotic traffic.
A few instances will be sufficient to plainly indicate the

position occupied by the National Government as com

pared with that of the states:
The agents of the Federal Government call upon Dr. X,

to check his records. The duplicate copies of his order

forms show that in a comparatively short time he has

ordered 50,000 one-half grain tablets of morphine. His

dispensing record shows 4,000 tablets dispensed. He is

asked to account for the balance. He replies that he has

dispensed it to his patients in the course of his profes
sional practice. The agent asks the doctor how many

patients he has. The community is small and the list of

patients limited. The Federal officer then calls the doc
tor's attention to the fact that with such a limited number
of patients he surely could not have dispensed the amount
unaccounted for and that the average physician in the
same amount of time would dispense a very much smaller
amount. The doctor finally admits that he is addicted to
the use of morphine and has used the amount unaccounted
for for the satisfaction of his own addiction. The Federal
law, being only a revenue measure, does not prohibit self-
administration. The state law either does not prohibit it
or the Federal officer is met with an indifferent attitude
on the part of the Medical Board of the State, the mem

bers of which are, of course, brother physicians. The
need for uniform legislation and mandatory enforcement
thereof is apparent. In such cases suspension and, for
more serious cases, revocation, of the physician's license,
should be a part of every state law. So long as the use

of narcotics is considered essential to the exercise of a

profession, and so long as a physician or other practi
tioner retains his state license to follow that profession, no
matter how illegal his activities may be or how long he



FEDERAL LEGISLATION 57

may be imprisoned for violating the law, the Federal
Government may not deprive him of his right to purchase
narcotic drugs until the state has deprived him of his
license to practice his profession.
In New York a known peddler, but one who is so cun

ning that he evades arrest on a charge of selling, is ap

prehended in possession of tax-paid codeine. Upon con

viction for his unlawful possession in the state court a

sentence of three years is imposed,6 yet it would have been

impossible to prosecute this man in the Federal court,
such possession being no offense under the Federal law.
Had this man been prosecuted in the State of North

Carolina, the sale of the narcotic would have been only a

misdemeanor and a jail sentence the maximum that could
have been imposed.7
In Alabama "D" had robbed a drug store of tax-paid

narcotic drugs. "B" and "C" were apprehended by Fed
eral officers while in possession of such narcotics. From
the foregoing it will be seen "that this did not constitute
a Federal offense. The state law of Alamaba, however,
provides that it shall be unlawful for any person in the
state to have in his possession or under his control any
such drugs, except such as are procured upon a pre
scription or by virtue of a lawful occupation.8 The state

police were requested to and did adopt this case. B and C
were convicted in the state court. Had this case occurred
in the neighboring States of Florida or Georgia, no con

viction could have been had in the state court, there being
no provision in the laws of these states covering the illegal
possession of narcotics.
In Arizona police officers arrested three addicts. A

narcotic agent was notified. The agent interviewed the
addicts, and they stated they had been purchasing smok
ing opium from the defendant for two or three weeks.
One of them volunteered to introduce the agent to the
defendant. His offer was accepted and he and the agent,
under the surveillance of a police officer, went to the de
fendant, to whom the agent was introduced by the in
former as an old friend who could be "trusted to the

6 New York (So.) ease No. 2021�Frank Van Bramer.
7 N. C. Code Ann. (Michie, 1927) � 6683k.
s Ala. Code (Michie, 1928) � 4800 (16), (d).
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limit." The agent ordered $3.00 worth of smoking opium,
and the defendant delivered 35 grains direct to him fifteen

minutes later. The informer was present during the

entire transaction. An attempt was made the following

day to make another purchase from the defendant, but
when he was finally located by the informer he told the

informer that the narcotic agent was a stool pigeon and

he would have no more dealings with him. When ar

rested the defendant denied making the sale of smoking
opium to the agent.
It will be noted from the amount sold that this case was

not one of a grave character and prosecution in the Fed
eral court would only have added to the overcrowded
docket. Prosecution was, therefore, instituted under the

state law. When the case came to trial the defendant
changed his plea to guilty and was sentenced to 18 months
to two years in the state prison.9
In certain jurisdictions the National Government is

faced with the predicament of having a Judge of the
Federal court who will sentence persistent violators to six
months, one year on probation, or a year and a day. In
such instances, where the state has an adequate law, it
has been deemed necessary, in order to curb the traffic, to
secure the trial of such cases in the state court. In New
Jersey, for instance, sentences in many cases have been
imposed running from three to as high as 14 years in
state prison.
Another difficulty experienced in the prosecution of

cases in the Federal courts is that it is necessary in order
to prosecute persons found in possession of narcotic drugs,
to charge illegal purchase and possession. There immedi
ately arises the defense of venue�place of purchase. The
material element of the offense is the venue, and the Gov
ernment in many cases finds it impossible to prove that
the purchase was made within the jurisdiction of the
court, resulting in a failure to convict. In some of the
states mere possession of narcotic drugs is made a felony
and it is only necessary for the state to show that the
defendant himself was within the jurisdiction of the court
when apprehended, not where the purchase of the drugs

9 Arizona case No. 287�Lee Roy Tarpley.
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was made. This, of course, is a feature that should be

covered in every state law.
A situation that has made necessary the prosecution of

cases in state courts is the requirement of the Federal
Constitution concerning search warrants. Local police
officers in many states may, on suspicion of any offense,
enter a house and search and seize narcotic drugs and
arrest offenders without a search warrant. This pro
cedure would violate the provisions of the Constitution
if done either by Federal officers alone or jointly with
state officers and such a defense would be sustained upon
trial in a Federal court. This is a further argument for
more adequate laws and more rigid enforcement by the
states.
In the draft of proposed uniform state laws, prepared

by the United States Commissioner of Narcotics, there
was incorporated a section covering the care and treat
ment of addicts, which was proposed by the United States
Public Health Service, after a thorough study of the
situation covering a number of years. This section pro
vides for the compulsory care and treatment of addicts.10
It should be apparent to the least uninformed that a

i" The following section, which has the approval op the U. S.

Bureau op Narcotics and the U. S. Public Health Service, but

WHICH WAS NOT INCLUDED IN THE FINAL DRAFT APPROVED BY THE CONFER

ENCE of Commissioners on Uniform State Laws, is recommended for

PASSAGE BY THE STATES '.

Section 17. (Commitment of Addicts for Treatment).
(a) Whenever an affidavit duly verified by a person claiming to have

knowledge of the facts and setting forth that any person named or

described therein habitually uses any narcotic drug as denned in this

Act, so as to endanger the public morals, health, safety, or welfare, or
who is or has been so far addicted to the use of such drugs as to have

lost the power of self-control with reference to his addiction, shall be

filed with the county attorney of any county or the city attorney of

any city, in which such alleged habitual user is or may be found, such
attorney shall issue a notice requiring the person so named or de

scribed to appear before a judge of the court in chambers at

a time and place specified in such notice and shall cause a copy thereof

to be served, by the sheriff or other court officer duly qualified to serve

process in civil or criminal cases, upon the person so named or de

scribed. Copy of such notice shall be transmitted by mail to the

(State Commissioner of Public Health). The affidavit, and the original
notice shall be filed with the clerk of the court at or before the time

specified for such appearance, but the same and all other records and
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business, legal or illegal, is bound to fail if deprived of

customers. So it is with the peddling of narcotic drugs.

Deprive the peddler of a market for his illegal wares, cut

to a minimum his illgotten gains and the peddler will

cease to exist. As long as an addict is at liberty to come

and go, the peddler has a steady and trustful customer.

Experience has shown, except in some few instances, that

treatment looking toward a cure of addiction, without

confinement, is uniformly unsuccessful The mails of the

United States Public Health Service and of the Bureau of

Narcotics are burdened with pleas from frantic relatives
of addicts requesting information as to where the latter

may enter a public institution for treatment. The cure

of such persons is as much the duty of the state as is the
care of its insane, yet only one state (California) has
made an honest effort to provide a remedy.
The Commissioner of Narcotics, while inspecting the

files of the proceedings shall be open for inspection only to the person
named or described therein or his counsel or by public officers.
(b) At the time and place specified in the notice, the person named

or described in such notice, or his counsel being present, the judge
shall hear the evidence presented, and may appoint a commission of

two physicians who shall examine such person and certify to the

court as to whether such person is an habitual user of habit-forming
drugs as contemplated in sub-section (a). Upon being satisfied that
the allegations contained in the affidavit are true, the judge shall
make and file an order requiring the person named forthwith to take
and continue treatment for the cure of such drug addiction at a private
institution under medical jurisdiction to be selected by the person com

mitted and approved by the (State Commissioner of Public Health)
if such person is able to pay therefor, otherwise at some public hos

pital or institution under medical jurisdiction, other than a penal in
stitution, selected by the (State Commissioner of Public Health), and
at the expense of the (State, county, or city). In the event the judge
is not satisfied from the evidence adduced that the person is an

habitual user of habit-forming drugs as contemplated in sub-section
(a), he may order the commitment of such person for observation for
a period not exceeding ( ) days and upon expiration of that time
shall consider the testimony of the superintendent or physician in
charge together with the evidence theretofore presented in rendering
decision on the commitment of such person. The order of commitment
shall require reports to be made to the court and to the (State Com
missioner of Public Health) at stated intervals therein specified by
the physician or superintendent in charge, as to the effect and progress
of the treatment. A copy of the order forthwith shall be served upon
said person. The care and treatment of persons committed under this
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New Orleans District, was approached by the sorrowing
mother of two sons, 18 and 20 years of age, addicted to
the use of heroin. When informed that the state had
made no provision for the treatment of such cases, unable
to bear the expense of private treatment, but believing
that drastic measures were necessary for their future
well being, she requested that they be incarcerated in a

Federal penitentiary for treatment. This proposition the

Judge and the District Attorney flatly refused to enter
tain. The only thing the state had to offer her was a 30-

day sentence in jail, a proposal worse than useless.

section shall be designed to rehabilitate them and restore them to

mental and physical health; under regulations prescribed by the (State
Commissioner of Public Health) the physician or superintendent in
charge of the institution may parole inmates but such persons shall
be finally discharged from further treatment and supervision only by
the committing magistrate or his successor and only upon the recom

mendation of the superintendent or physician in charge of the institu

tion to which committed.

(c) Any trial court having jurisdiction of a defendant in a crim
inal action or proceeding, if it appears that the defendant habitually
uses narcotic drugs as contemplated in sub-section (a), may in its dis

cretion likewise commit such person for treatment and rehabilitation
to a public hospital or institution under medical supervision desig
nated by the (State Commissioner of Public Health). In any case the

court may in its discretion stay further criminal proceedings or defer
the imposition of sentence pending the discharge of the patient from
treatment in accordance with the procedure outlined in sub-section (b)
of this section.

(d) Upon the recommendation of a duly licensed practicing physician
or public health official that a person habitually uses narcotic drugs
as contemplated in sub-section (a), a judge or magistrate of a ( )
court may commit to a public institution under medical supervision
and duly approved by the (State Commissioner of Public Health) a

person making voluntary application for treatment for drug addiction.

A person so committed shall noti be detained under such voluntary
agreement more than ten days from and inclusive of the date of notice

in writing of his intention or desire to leave such hospital or institu
tion.

(e) Any person who shall fail, refuse, or neglect to comply with the

terms and conditions of any order of a court duly issued and served

in accordance with this section shall be deemed in contempt of court

and shall be proceeded against accordingly.
(f) The ( ) court in each (county or city) may in any case

of commitment under this section appoint guardians to such com

mitted persons, following the procedure under which guardians of other

persons under legal disability are appointed under the laws of this

State.
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SHOULD THE GOVERNMENT ESTABLISH A

BANKRUPTCY BUREAU?

The bill pending in Congress known as the Hastings

Bill, backed by the administration, for the complete re

vision of the bankruptcy law, seeks to establish a new

government bureau. This bureau, if established, will be

under the direction of the Attorney General, who will be

assisted by ten administrators, ten assistant administra
tors and approximately three hundred examiners, together
with a corps of salaried men and women who will do little
more than gather a lot of worthless bankruptcy statistics,
hold up a lot of discharges of bankrupts (which merely
deny them the privilege of reengaging in business and
leave them virtual charges on the communities) and here
and there uncover some assets which a crooked bankrupt
may have hidden out. The receivers or trustees them
selves would probably have made the same recoveries.
This constantly increasing army of government examiners
will soon equal the prohibition forces of the government
and will doubtless be about as popular.
There is no lack of machinery to meet the needs of the

times with respect to the enforcement of the rights of
creditors. Creditors, seeing around them all kinds of

government subsidies, paternalism and the like, have con

cluded to let Uncle Sam collect their debts for them. They
recklessly extend credit in the mad rush to sell more goods
at high prices and then, when the poor debtor has to avail
himself of the last straw which the constitution of the
United States established for his benefit, they want to
make it impossible for him to use that last straw.
What does this new bill do to help the poor debtor?

What will it do to clear the already muddy stream of
business progress? Certainly we cannot hope for business
recovery until the deadwood caused by the present crisis
has been removed and the channel cleared. Throwing
more logs in the stream will not relieve the present un

fortunate condition. This is no time to tinker with the
machinery of so serious and important a law as the coun

try's commercial code, that is, the bankruptcy law of the
United States. At least the country should be given an

opportunity to thoroughly analyze and study this far-
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reaching measure, introduced during the spring of the

present year and now likely to be acted upon by Congress
at an early date. Lawyers are criticized for their hand

ling of bankruptcy cases. But upon the shoulders of the

lawyer falls the responsibility of seeing that no unjust
or unfair law is placed upon the statute books. Business,
too, will soon realize that it cannot bear the strain and

responsibility of unwise, unjust and expensive bankruptcy
legislation at this critical time. And the new bill seeks
very materially to increase the cost of bankruptcy ad
ministration.

Max Isaac*

THE PROPOSED TWENTIETH CONSTITUTIONAL
AMENDMENT

THE acceptance by the United States Senate on March
2, 1932, of the conference report of the proposed

Twentieth Amendment to the United States Constitution1
marks the culmination of repeated efforts to have Con
gress act favorably on proposals changing the date for
the convening of Congress and the inauguration of the
President. At least 90 constitutional amendments with
either or both of these objects in view have been proposed
since 1795. In 1808 an Amendment was proposed which

provided that the term of Congress should be limited to
one year and that it should expire on the first Tuesday in
April. No less than 18 amendments dealing with the

length of the Congressional term were proposed in the

period from 1876 to 1889. From 1889 to 1928, 93 at

tempts were made to alter the beginning and ending dates
of Congress. That this subject has been one which has

occupied the minds of our present legislators is evidenced
by the fact that "during the last four Congresses (67th,
68th, 69th, and 70th) four resolutions affecting a change
on the beginning date of Congress passed the Senate with

?Secretary-Treasurer, National Association of Federal Practitioners;
Editor, American Bankruptcy Review, New York.

i S. J. Res. 14, 72 Cong. 1st Sess.



64 GEORGETOWN LAW JOURNAL

large majorities. Only one 2 of them came to a vote m

the House and it failed of passage."3
This proposed Amendment, popularly called the "Lame

Duck" Amendment, has for its primary object the abol

ishment of "lame ducks" and "lame duck" sessions of

Congress. As is well known, this expression, "lame duck,"
is applied to any member of Congress who continues to

serve in that body after he has been defeated at the polls
or has retired. The "lame duck" session, in which these

members serve, begins on the first Monday in December

following the Congressional election and continues until

the following March, at which time their term of office

expires. Thus, the newly elected members of Congress
do not assume office until the fourth day of March follow

ing their election, and cannot be seated in Congress until
that body meets the following December.
The joint resolution proposing this amendment, having

passed both Houses, was sent to the Department of State
March 2, 1932, for submission to the states for ratifica
tion according to Article V of the United States Constitu
tion. Three-fourths of the several states must ratify
within the seven-year period provided for in the proposed
Amendment. Resolutions proposing amendments to the
Constitution are not submitted to the President of the
United States,4 and accordingly the resolution does not
bear his signature.

Since the Constitution itself does not designate specifi
cally the date when new members of Congress or when
the President and Vice President shall take their oaths
of office, the question naturally arises why it is necessary
to amend the Constitution in order to bring about the
desired change. Such an amendment is absolutely neces

sary, however, because the silence of the Constitution on
the date for officials to take their oaths of office does not
mean that the duration of the term has not been clearly
defined. Members of the Senate are to serve for six years 5

members of the House for two years,6 and the President

2 S. J. Res. 47, 69th Cong. 1st Sess.
"

3 H. R. Doc. No. 551, 70th Cong. 3Td Sess.
* Hollingsworth v. Virginia, 3 Dallas 378, 1 L. ed. 644 (1798).
s Art. I, Sec. 3.
6 Art. I, Sec. 2.
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and Vice President for four years,7 and, since the resolu
tion of the Continental Congress provided that the pro
ceedings under the Constitution should take effect the first

Wednesday in March in 1789, it is quite apparent that
March 4th must be the date of inauguration not only for
the President and Vice President but also for the recep
tion of the new members of Congress. The desired change,
therefore, could not be effected by legislative enactment
but only through a Constitutional Amendment, since its
effect will be the shortening of the terms of the members
of Congress and of the President and Vice President by
exactly two months.
The proposed Amendment will have the following sev

eral important results :

1. The "lame duck" session of Congress will be abolished.
2. The new Congress may assemble two months after

election.
3. The President and Vice President will be inaugurated

approximately two months after election, namely on the
20th day of January.

4. The newly elected members of Congress will assume
office two months after their election.

5. The newly elected members of Congress will assist
in the counting of the electoral votes, and the House of

Representatives and the Senate will choose a President
and a Vice President, respectively, in the event of a tie or

a majority not having been received.
6. In the event of the death of the President-elect before

the time fixed for the beginning of his term, the Vice
President-elect would become President.

7. The proposed Amendment gives Congress the power
to provide by law what officer should act as President in
situation which would arise where the election of a Presi
dent had been cast upon the House of Representatives and
the House had failed to elect a President and the Senate
had failed to elect a Vice President before the time for
the commencement of the new terms. Since the Twelfth

Amendment, which specifies the procedure to be followed
in electing a President and Vice President, makes no pro
vision for such a situation, that Amendment would, in
effect, be amended.
i Art. II, Sec. 1.
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That the proposed Amendment will soon be a part of
the Constitution of the United States seems most likely, in
view of the fact that although only eight months have

elapsed since it was submitted to the several states for

ratification, the state legislatures of seventeen of them
have acted favorably upon it.8

G. A. C, Jr.

s Ratified by the following State Legislatures on the dates indicated:
1932

Virginia Mar. 4

New York " 11

Mississippi " 16

New Jersey " 21

Arkansas " 22

South Carolina " 25

Kentucky " 30

Michigan " 31
Maine Apr. 1
Rhode Island " 14
Illinois " 21
Louisiana July 4
West Virginia " 30
Pennsylvania _ Aug. 11
Indiana " 15
Texas Sept. 7
Alabama �� 17
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THE SUPREME COURT OF THE UNITED STATES

As early as 1796 a committee of the House of Repre
sentatives, reporting on the progress of the new born

Capital City, noted that arrangement had been made for

housing the executive and legislative branches of the gov

ernment, but "a building for the judiciary was among the

objects yet to be accomplished."
After 136 years the investigations of the committee

have borne fruit, and as a result, the corner-stone of the

building for the Supreme Court of the United States was

laid by President Hoover on October 13, 1932. The Amer
ican Bar Association conducted the ceremony which was

consistent with the usual simple and conservative pro
cedure of the Court. The event was attended by the mem

bers of the Supreme Court, the Cabinet, Congress and also
by representatives of the legal profession of this and
other countries.
Inside the corner-stone various articles were placed, in

cluding public documents relating to the history of the

building, a pamphlet containing the Constitution of the
United States and the Declaration of Independence and
ceramic photographs of the late Chief Justice Taft and of
the present Supreme Court. The history and places of
abode of the Supreme Court were recounted in the ad
dress of Mr. John W. Davis of New York City, formerly
of West Virginia, who spoke on behalf of the bar of the

Supreme Court. The speakers and the President were

presented to the assemblage by Guy A. Thompson, presi
dent of the American Bar Association.
After a summer recess of four months the Supreme

Court resumed its sessions and opened its new term on

October 3. After the formal opening of the Court, miscel
laneous motions were presented, and as there were no

argued cases under advisement by the court awaiting
decision, the body went into recess until October 10. On
this date it began the hearing of argument in cases listed
upon its calendar.
The docket for the new term contains over 400 cases,

most of which are before the court on petitions for review,
having been filed during the summer. This business under
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advisement of the court at the institution of the new term
includes petitions for writs of certiorari in 241 cases,

statements of jurisdiction in cases on appeal in 25 cases,

motions for leave to proceed in forma pauperis in 12
cases and petition for rehearing in 12 cases.

In view of the keen rivalry existing between the rail
roads and motor transportation throughout the country,
much interest is focused upon the acquiescence of the
Court to take jurisdiction in an appeal on behalf of sev

eral motor truck operators of Texas to test the validity
of a State statute providing for regulation of common and
contract motor carriers.1 The statute provides that the busi
ness of operating as a motor carrier of property for hire

along the State highways is a business coupled with a

public interest. The statute prohibits the operation of

private contract carriers without permits, the State Rail
road Commission being authorized to grant or refuse per
mits upon consideration of conditions prevailing as to
existing service by common carriers and of the transpor
tation and traffic structure. The Commission is also em

powered to fix the minimum or maximum rates to be
charged by contract carriers and that such rates shall not
be less than the rates prescribed for common carriers
doing the same business. In seeking a reversal of the
lower Federal Court the petitioners urge that to uphold
the validity of the statute would be to deprive the contract
carriers of their property without due process of law and
a denial of the equal protection of the laws in violation
of the Fourteenth Amendment. The District Court for
the Southern District of Texas approved of the findings
of the Commission by opining that it was "a clear, simple
declaration of policy that the public has an interest in
the business of carriage for hire over the highways of the
State." The Court found that the facts warranted enact
ment of the Statute.
The Solicitor General of the United States has pe

titioned the Supreme Court to correct an alleged error of
the Interstate Commerce Commission in computing a pay
ment of guaranteed income for the guaranty period fol
lowing termination of Federal control of railroads under

i No. 326. October Term, 1932.
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the Transportation Act of 1920.2 The Government con

tends that an overpayment of approximately $1,300,000.00
was made to the Great Northern Railroad, by mistake and
without authority of the law.3 The United States in urg

ing a reversal of the finding of the lower Federal court in
favor of the railroad, pointed out the importance of a de
cision of the Supreme Court in the matter since in at least
28 cases, the Commission upon final determination of the

guaranty has found a previous overpayment. Counsel
for the railroad said that both the Commission and re

spondent intended that the Commission's original deter
mination should be final. When the Commission makes
an effort to arrive at a mathematical computation, the
statute had been complied with and the computation is
not "a mere guess." The government argues that the
measure in question was one of emergency, designed to
afford speedy relief to the carriers. This purpose, de

manding prompt decisions by the Commission, would be
frustrated by the interpretation that the determination of
the guaranty due was final, for they could not consistently
do this and guard against overpayment of the guaranty.
All payments would be withheld until the ultimate right
to retain them had been finally determined.3"
In these times of uncertainty in the realm of the busi

ness world, men of the legal profession and students of
law will follow with a great deal of interest the case of
Schoenthal et al. v. Irving Trust Company, Trusteed The

question presented for the consideration of the Court was

2 Act of February 28, 1920. C. 91, section 209.
s No. 96. United States of America v. Great Northern Railroad

Company. Oct. Term. 1932.
3a Northern Pacific Ry. Co. v. Interstate Commerce Commission, 23

F. (2d) 221 (App. B.C.), certiorari denied, 275 U. S. 572 (1927). See
also Texas and Pacific Ry. Co. v. United States, No. 634, decided by
this Court May 16, 1932; United States v. Guaranty Trust Company,
280 U. S. 478, 484 (1930).

See Statement of Chairman of House Committee on Interstate
Commerce when reporting the bill which became the Act of Febru

ary 26, 1921 (Con. Rec, vol. 60, pt. 3, p. 2737), and the House Com

mittee's report on the bill (H. Rep. No. 1243, 66th Cong., 3rd Sess.,
p. 3).

4 No. 14. Schoenthal et al., v. Irving Trust Company, Trustees.
October Term, 1932.
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whether or not a creditor had a right to a trial by jury
in an action to recover a preferential payment under the
Bankruptcy Act. In the original suit in equity against
the present petitioners the trustees in bankruptcy alleged
in their bill that the petitioners had received a paymnt
from the debtor, knowing at the time that he was in

solvent. No fraud was charged. Before evidence was

offered in the equity suit, the petitioners moved for a

removal of the case to the law side of the court contend

ing that the action was for a sum certain, that the re

spondent had an adequate remedy at law, and that under
the Constitution the petitioners had a statutory right to
trial by jury. Counsel for the trust company urged that
in as much as the transaction was tainted by the prefer
ential transfer, the petitioners were not appearing with
"clean hands." They also contended that it was a proper
case for the equity side because it would prevent multi
plicity of suits, and further that petitioners were too late
with their request for a jury in that they should have
moved for transfer of the case to the law side before
filing an answer to the trustee's bill of complaint.
In an appeal by the Wabash Valley Electric Company

v. Young, etc.,5 probable jurisdiction was noted and the
Supreme Court announced on October 10th that it would
determine a case involving the issue of whether public
utility rates for service supplied one community by a

company which serves several Indiana communities should
be based upon the value of the property used in serving
the particular community or upon the company's entire
system. The lower Federal Court held that the company's
property used in supplying the individual community
should be considered as a segregated unit apart from the
rest of the utilities property, in arriving at the proper
charges to be made to the consumers in that community.
The electric company contends that all of its property
constitutes a single physical and economic system, inter
connected throughout, which supplies electricity to the
cities and communities located on that system. They
state that "every portion of that property wherever lo
cated, is used and useful for furnishing service to that

s No. 128. Wabash Valley Electric Company v. Young, etc. October
Term, 1932.
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public." The appellant argues that in construing the

Indiana statutes as providing for consideration of the

municipalities as segregated units, the lower court thereby
deprives the company of its property without due process

of law. The company also urges as improper, the allo

cation of property outside of that particular community
for inclusion in the rate base, made on the basis of the

ratio of sales of kilowatt-hours to the community and its

consumers to the total sales of kilowatt-hours throughout
the whole system of the utility.
In granting a review of the contention of the Govern

ment that the Chicago, North Shore and Milwaukee Rail

road Company was a common carrier under section 20a

of the Interstate Commerce Act the Supreme Court will

fix the status of an interurban line of the above company

running between Milwaukee and Chicago.6 In the lower

court the application for an injunction of the company

from issuing stock, bonds, or other evidences of indebted
ness without authorization of the Interstate Commerce
Commission as required by section 20a, was denied. The

court ruled that an electric railroad operating between
Milwaukee and Chicago and therefore in interstate com

merce, is not a common carrier within the meaning of

section 20a of the Interstate Commerce Act and subject
to its provisions and requirements.
The Court was confronted with a number of cases hav

ing an important bearing upon prohibition questions. In

refusing to review a decision of the Court of Appeals of the
District of Columbia, the Supreme Court of the United
States upheld the former court in its reversal of the trial
court in the case of One Buick Sedan, etc., Hertz Drive-Ur-
Self Stations, Inc., Intervenor, v. United States.7 The case

was decided in favor of the intervenor by the trial court
on the question of whether a vehicle, seized by prohibition
agents and found to contain corn liquor, should be for
feited under section 3450 of the Revised Statutes (26 U.
S. C. 1181), when no arrest was made and the owner of
the car, the intervenor, was without knowledge of any
intended unlawful use of the car. The trial court held

6 No. 264. United States of America v. Chicago, North Shore and
Milwaukee Railroad. October Term, 1932.
758 F. (2d) 891 (App. D. C. 1932).
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that the automobile was not forfeitable under 3450 R. S.,
but only under section 26 of the National Prohibition Act.

The Court of Appeals of the District reversed this de

cision, holding section 26 does not provide for forfeiture
and seizure except upon arrest and conviction of the

owner or driver. It was the contention of the owner of

the car that in order to proceed under section 3450, Re

vised Statutes, the Government must show that the liquor
was deposited and concealed with intent to defraud the

United States of the required tax.
Because the warrants authorizing search and seizures

of the liquor were allegedly issued without probable cause,

two cases were argued before the Supreme Court of the
United States on October 10th.
In the first case,8 the petitioner's counsel argued that a

warrant issued for search of petitioners private dwelling
was void because it failed to state the particular grounds
or probable cause for its issue and that the affidavits upon
which it was issued were insufficient in that they failed
to allege facts showing that intoxicating liquor had been
sold on the premises to be searched. He also contended
that the warrant was not issued in compliance with sec

tion 6 of the Espionage Act, which requires that the "par
ticular grounds or probable cause for its issue" must be
stated. For the Government, the Solicitor General con

tended that if the premises were being used in conducting
the business of selling liquor it was immaterial whether
sales were consumated on the premises or elsewhere.
In the other case,9 the petitioners contested a ruling by

the United States Circuit Court of Appeals for the Sec
ond District, that evidence obtained in a search by pro
hibition officers pursuant to a search warrant of the
premises operated by petitioners as a hotel was issued
with probable cause and was validly executed. The war

rant issued after a prohibition officer made an affidavit to
the effect that he had purchased beer from the petitioner,
tested it and found that it contained 4.85 per cent of
alcohol. Petitioners' counsel argued that the agent was
not qualified to determine the alcoholic content of the
beer and that the search warrant was invalid because it

* No. 43. Grau v. United States. October Term, 1932.
9 No. 55. Sgro v. United States. October Term, 1932.
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was not used within 10 days after issuance in accordance
with the Espionage Act. The facts showed that after 10

days had expired it was renewed by changing the date

of issuance. The Government took the position that the
warrant as re-issued should be construed as a new war

rant. Also that it was issued on probable cause as "an

officer of the Prohibition Unit who makes an oath that he

had tested the beer and determined the alcoholic content
must be understood to assert that he is able to make such
tests."
The Supreme Court took jurisdiction and consented to

review a decision of a lower Federal Court upholding a

search and seizure of a British vessel suspected of smug
gling liquors.10 The petitioners contend that the seizure
violated the Treaty of 1924 with Great Britain which pro
vides that vessels suspected of smuggling cannot be
boarded unless they are within an hour's run from the

nearest shore. The lower Federal Court held that the

treaty did not abrogate the Tariff Act of 1930,10a authoriz
ing officers of United States to board any vessel "within
four leagues of the coast of the United States" for the

purpose of examining its manifest and ascertaining
whether the vessel is subject to forfeiture for having
violated the laws of the United States. The brief of the
Government pointed out that the vessel was found to

contain unmanifested merchandise consisting of intoxi

cating liquors.
On November 7, the Supreme Court reversed and

remanded the three Alabama rape cases,11 Justices
Butler and McReynolds dissenting. The lower court
convicted the negro defendants and the petitioners
in their appeal for a reversal of the holding of the
lower court contend: that the trial court refused to

change the venue ; that mob domination prevailed through
out the trial; that a continuance was refused; that ne

groes were excluded from the jury; that petitioners were

confined under military guard allegedly without oppor-

i�56 F. (2d) 921 (C. C. A. 1st, 1932).
10*19 U. S. C. A. 1581.
ii Nos. 98, 99, 100. Powell v. State of Alabama; Patterson v. Same;

Weems, et al. v. Same.
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tunity to employ counsel and that trial was held immedi
ately upon assignment of counsel to conduct the defense.
The Attorney General of the State of Alabama appearing
for respondents contended that the facts so strongly
evidenced the guilt of petitioners that the case was hardly
worth arguing. He denied the allegation of a lack of due

process and equal protection of the law, and pointed out
that counsel for the negroes was duly appointed and that
the negroes were not systematically excluded from the
jury as charged by petitioners.

W. T. C, JR.
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NOTES

CORPORATIONS�Foreign�Doing Business.

A summons was served upon the defendant, an automobile corpora
tion, in the State of Missouri, the service having been made upon two
sales representatives as agents of the said corporation. These two
salesmen testified that as salaried employees of the defendant corpora
tion they were engaged in soliciting business for their principal within
that state. Their efforts were made directly in behalf of distributors
and dealers in that territory, and they made no contracts with pur
chasers within the state. Held: that the defendant^ corporation was

not doing business in the State of Missouri. The court said that "while
the courts have not laid down an all embracing rule by which it may
be determined what constitutes the 'doing of business' by foreign cor

porations in such manner as to subject them to jurisdiction, yet as a

general proposition the test is whether or not such agent is not solicit

ing business, but also concluding business transactions within the
state.'' Thus a foreign corporation which merely sends its soliciting
agent into the state in question in order to aid dealers and distributors

therein, who are not a part of its own corporation, is not subject to
jurisdiction as doing business within the state.1
A foreign corporation is one which is domiciled in one state but

does business in another, it being foreign to the second state. Whether
or not a corporation is foreign or domestic depends entirely upon the

place of its origin, and is neither determined by the place of residence

of its stockholders nor by the place in which some or the major portion
of its business is transacted. The act of a state in granting a foreign
corporation the right to do business within the state does not ipso facto
make it a domestic corporation, it also being necessary for such state

to adopt the foreign corporation by expressly making it a domestic

corporation. The charter of a corporation is its very existence, hence
it is said to carry its charter wherever it goes; thus, whatever limita
tions are placed upon it at home it retains abroad. A slate may pro

hibit a foreign corporation from doing any kind of business within its

boundaries, subject to certain constitutional limitations, thus it cannot
act except by the comity and consent of such state. The state can

exclude a foreign corporation unless it complies with such laws, con

ditions and restrictions as it may think proper to impose. Such

statutes are enacted in order to prevent foreign corporations from

obtaining an unfair advantage over domestic corporations and indivi

duals, otherwise a foreign corporation might obtain such advantage
by avoiding state regulations for the protection of local creditors, by

escaping taxation or by avoiding service of process. These statutes

regulating foreign corporations do not include the carrying on of inter

state commerce, since the states have no power to regulate such

commerce.

i Peebles v. Chrysler Corporation, 57 F. (2d) 867 (W. D. Mo. 1932).
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Doing a single, isolated act of business is not "doing" or "carrying
on" business within the meaning of the statutes. The foreign corpora
tion must have either accomplished or contemplated a continuous
series of completed acts within that state before it can be held to be

doing business therein. Thus, the following are a few acts which have

been held not to constitute doing business on the part of a foreign cor

poration: making a contract;2 making an occasional purchase^ mak

ing a policy of insurance.4 However, where the foreign corporation
enters upon a continuous series of business transactions it is said to be

doing buisness within the state. Thus, the following are a few acts

which are held to constitute doing business : to operate a factory under
a contract, supplying a superintendent ;5 to maintain an office in which
are held directors' meetings at which dividends are declared ;� to act
as trustee;7 to operate a domestic railroad.8 It is not necessary that

several acts of business should have been done, it being sufficient that

only one business act be done and a regular business contemplated.
Since a corporation can act only through its agent, if an ordinary

agent is appointed by the company and permanently established in the

state to carry on the business of the company, such company is doing
business within the state, such as the appointment of a resident man

ager for a branch office. However, a foreign corporation, which wishes

to do business within a particular state, may organize and dominate

a subsidiary corporation to perform those acts, without subjecting
itself to state statutes.^

Merely sending a soliciting agent, or a sales representative, into the

state in order to make contacts with distributors or dealers does not

constitute such a series of acts as will subject the foreign corporation
to service of process, as shown by the Peebles case. A well known de

cision on this point is a New York case 10 in which the defendant was
an automobile manufacturer, with factory and principal offices in

Detroit. Defendant's representative was a general sales manager who
maintained an office in New York City for the purpose of protecting
its interests and export business there, but he had no power to nego
tiate sales nor to collect any money for sales made. His authority

2Kilgore v. Smith, 122 Pa. 48, 15 Atl. 698 (1888).
Milan Milling Co. v. Gorten, 93 Tenn. 590, 27 S. W. 971 (1894).
3 Colorado Iron Works v. Sierra Grande Min. Co., 15 Colo. 499, 25 Pac.

325 (1890).
* Tabor v. Goss & P. Mfg. Co., 11 Colo. 419, 18 Pac. 537 (1888).
s Diamond Glue Co. v. United States Glue Co., 187 U. S. 611, 47 L. Ed.

328 (1903).
6 People v. Horn Silver Mining Co., 105 N. Y. 76, 11 N. E. 155 (1887).
i Pennsylvania Co. v. Bauerle, 143 111. 459, 33 N. E. 166 (1892).
Farmers L. & T. Co. v. Lake Street E. R. R., 173 111. 439, 51 N. E.

55 (1898).
s Norton v. Atchison, T. & S. F. R. R., 61 Fed. 618 (S. D. Cal. 1894).
� Cannot Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333, 45 S. Ct.

250 (1925).
"Holzer v. Dodge Brothers, 233 N. Y. 216, 135 N. E. 268 (1922).
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was confined exclusively to the sales department, and it was his duty
to go from district to district and see to it that the representatives
were properly performing their duties, and make recommendations
which were not binding upon the corporation. Held: that the defend
ant was not doing business within the State of New York. The court
said that "the extent to which a corporation must do business in the
state to justify the service of process upon its representative is not

clearly defined, but under all of the authorities to which . . . attention
has been called, it must be some substantial part of its main business.

Nothing short of this will justify such service." Similarly, in the

Peoples Tobacco Company case.n the defendant was a foreign corpora
tion which owned stock in a subsidiary company which operated in the

State of Louisiana. The defendant company advertised its wares in
that state, and its agents who were sent there had no authority to

make sales, collect money or extend credit, but merely solicited orders

of the retail trade to be turned over to local jobbers to whom the de

fendant corporation sold its goods and charged the retailers therefor.

The court held that "the fact that the (defendant) company owned

stock in the subsidiary companies did not bring it into the state in

the sense of transacting its own business there. As to the continued

practice of advertising its wares in Louisiana, and sending its agents
into that state . . . the agents having no authority beyond solicitation,
we think the previous decisions of this court have settled the law to

be that such practices did not amount to that doing of business which

subjects the corporation to the local jurisdiction for the purpose of

serving process upon it."

It seems indeed exceptional to hold that a soliciting agent, acting
in behalf of his principal, securing business and opening new avenues

of trade, is not doing such business as to bring it within the jurisdic
tion of the state. Despite the fact that the agent is not making con-

racts for his principal, he is probably furthering the interests of his

employer to a greater extent than if he were an actual salesman. He

is transacting business in a representative capacity for the express pur

pose of benefit to the corporation for which he acts, but the law is

settled that the corporation is not doing business there in such a man

ner as to justify the service of process upon its agent while within the

STATUTES�Statutory Interpretation.

The legal minds of this country which delve into the fundamental

theories of our law have been divided into two schools of thought. The

first of these is the historical group, which believes in strict adherence

to the settled principles of the common law as it has developed through

the centuries. To this group belonged the late Dean Langdell, of

Harvard, and it is related that at one time that eminent scholar was

so strong in his belief in the adequacy of the common law that he re-

u Peoples Tob. Co. v. American Tob. Co., 246 U. S. 79, 62 L. Ed. 587

(1917).
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fused to teach anything statutory, because to him the statutory law
was a derogation upon the common law and therefore was to be viewed
with suspicion. The second is the analytical school of thought, which
shows an impatience with the judiciary as a law interpreting, albeit
a law making, instrumentality, and puts its faith in the statutory
rather than the common law.

In a recent New York case1 the relator appeared before one of the

City Magistrate Courts of the City of New York, known as the Com

mercial Frauds Court, for a preliminary examination on a charge of

having given a false and fraudulent financial statement relative to

the condition of the company of which he was president, and thereby
secured credit from the complainant. He was then held by the City
Magistrate for trial in the Court of Special Sessions, and brought
habeas corpus, attacking the lawful creation and existence of the Com
mercial Frauds Court. The only question upon appeal was whether

the magistrate sitting in that court had jurisdiction to hold the relator
for trial. Under the provisions of the Inferior Criminal Courts Act of
the City of New York, the Board of City Magistrates "may provide for
holding in any borough such special city magistrates' courts or courts

of special sessions for the trial of specified classes of offenses or of

fenders, and to be held at such times and places as they shall deter

mine." Held: that the court had jurisdiction, and that the cardinal
rule for the construction of legislative acts is to ascertain the intent
of the Legislature, and when that is determined the language must, if
possible, be construed to make the intent effective. Here the legisla
tive intent was revealed in a subsequent enactment which provided
that "the board of city magistrates may provide for holding in any

borough such special city magistrates' courts or courts of special ses
sions for the arraignment, examination, hearing, trial or determination
of specified classes of offenses or offenders, and to be held at such
times and places as they shall determine."
One eminent authority 2 has taken the view that "interpretation and

construction have often been distinguished by the courts; but for all
practical purposes they may be regarded as synonymous terms, for the
point at which the former ends and the latter begins" is chimerical.
The fundamental rule, in general terms, is that it is necessary to

ascertain and give effect to the intention of the Legislature as ex

pressed in the Statute, which leads to the question of interpretation
or construction. In the case of Takao Ozawa v. United States 3 the

Supreme Court was called upon to decide an interesting case involving
the interpretation of the Naturalization Act. The plaintiff was a per
son of the Japanese race born in Japan. He applied to the United
States Court for the Territory of Hawaii to become a prospective cit
izen of the United States. He had attended high school and college

1 People ex rel Steckler v. Warden of City Prison, 259 N. Y. 430, 182
N. E. 73, (1932).
*DeSloovere, Preliminary Questions in Statutory Interpretation

(1932), 9 N. Y. U. L. Rev. 411.
sTokao Ozawa v. United States, 260 N. Y. 178, 43 S. Ct. 65 (1922).
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in this country and resided here over a considerable period of years,
having educated his children in American schools and maintained the
use of the English language in his home. However, since he was born
in Japan and was of the Japanese race, he was not eligible for naturali
zation, since Rev. Stat. 2169 provided that only "white persons" might
become naturalized. Held: that the term "white person" as used in

our present statutes, and in all the earlier naturalization laws, begin
ning in 1790, applies only to persons as were known in this country as

"white," in the racial sense, when it was first adopted, and is confined
to members of the Caucasian race. The court said that "it is the duty
of this court, to give effect to the intent of Congress. Primarily this

intent is ascertained by giving the words their usual significance, but
if this leads to an unreasonable result plainly at variance with the

policy of the legislation as a whole, we must examine the matter
further. "We may then look to the reason of the enactment and inquire
into its antecedent history and give it effect in accordance with its

design and purpose, sacrificing, if necessary, the literal meaning in
order that the purpose may not fail. . . . The effect of the conclusion
that the words "white person" mean a Caucasian is not to establish
a sharp line of demarcation between those who are entitled and those

who are not entitled to naturalization, but rather a zone of more or

less debatable ground outside of which, upon the one hand, are those

clearly eligible, and outside of which, upon the other hand, are those

clearly ineligible for citizenship. Individual cases falling within this

zone must be determined as they arise from time to time by what

this court has called "the gradual process of judicial inclusion and

exclusion!"

The real intent of the legislature must prevail over the literal lan

guage, and there are a considerable number of decisions in which the

court apparently makes a decision that seems to be within the very

words of the statute but which circumstance in reality is looked upon

as a public good. In the case of the Holy Trinity Church v. United

States 4 the church was a corporation organized as a religious society
under the laws of the State of New York. E. Walpole Warren was an

English subject with whom the church made a contract to remove to

the City of New York and enter into its service as its rector and pas

tor; and in pursuance of that contract, Warren did so remove and

enter upon such service. The United States contended that this con

tract on the part of the church was forbidden by a statute 5 which pro

vided that it should be unlawful to prepay the transportation or en

courage the importation or migration of any alien or foreigner into

the United States under contract to perform labor or service of any

kind while here. It was held that the title of the Act, the evil which

was intended to be remedied and the reports of the Committees of the

Congress concurred in affirming that the intent of the Congress was

simply to stay the influx of cheap, unskilled labor, and therefore the

* Holy Trinity Church v. United States, 143 U. S. 457, 12 S. Ct. 511

(1892).
�23 Stat. 332, C. 164 (1885).



80 GEORGETOWN LAW JOURNAL

statute did not govern the principal case. The court said that "we
cannot think that Congress intended to denounce with penalties a trans

action like the present. It is a familiar rule, that a thing may be

within the letter of the statute and yet not within the statute, because
not within its spirit, nor within the intention of its makers." The court

said that "this is not the substitution of the will of the judge for that
of the legislator, for frequently words of general meaning are used in
a statute, words broad enough to include an act in question, and yet a
consideration of the whole legislation, or of the circumstances sur

rounding its enactment, or of the absurd results which follow from

giving such broad meaning to the words, make it unreasonable to be

lieve that the legislator intended to include the particular act."
Absurd or unjust results will not be ascribed to the legislature if

such can be avoided, for the courts are astute to avoid a result con

trary to sound sense and wise policy. The intention of the legislature
controls if it can be reasonably drawn from the language used, to the

rejection of a more literal construction which would result in incon

sistency or absurdity. One of the best of the recent decisions dealing
with the above statements is that of the Town of Clayton v. Colorado

& 8. Ry. Co.,6 in which the Town of Clayton brought suit against the
railway company and two trust companies to foreclose a street im

provement lien against the property of the railway company abutting
on the street improved. The statute provided for the usual assessment

to be made upon all property abutting upon the street to be improved,
and also provided that railway companies should pay the whole cost of

the improvements between and under the rails and two feet on each

side thereof. Although the defendant railway company owned three
hundred feet of property which abutted upon the street, its counsel

contended that the statute limited the assessment of railway company

property to the cost of the improvement between and under the rails
and on two feet on each side thereof, and that it should be exempt from
all other assessments for such improvement. It was held that the

abutting property of the railway company was subject to assessment

for the cost of such improvement. In an elaborate opinion, the court

said that "where the language of a statute is plain and unambiguous,
and conveys a clear and definite meaning, resort must not be had to

rules of construction, but the statute must be given its plain and ob

vious meaning.7 Where, however, the language is of doubtful mean

ing, or where adherence to the strict letter would lead to injustice or

absurdity, or result in contradictory provisions, it devolves upon the

court to ascertain the true meaning.8 The general design and purpose

of a statute should be kept in mind and its provisions should be given
a fair and reasonable construction with a view to effecting its purpose

6 51 F. (2d) 977 (C. C. A. 10th, 1931).
7 United States v. Mo. Pac. R. Co., 278 U. S. 269, 49 S. Ct. 133 (1929).
Duke Power Co. v. Commissioner, 4 F. (2d) 543 (C. C. A. 4th, 1930).
8 United States v. Katz, 271 U. S. 354, 46 S. Ct. 513 (1926).
In Re Chapman, 166 U. S. 661, 17 S. Ct. 677 (1897).
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and object.9 It frequently happens that the true intention of a legisla
tive body is not expressed by the language employed in a statute, when
literally construed. In such cases, the intent of such legislative body
can only be effectuated by a departure from the literal interpretation
of the language employed. Where such intention is plainly discernible
from the provisions of the statute when considered as a whole, the
real purpose and intent of the legislative body will prevail over the
literal import of the words employed.10
Where the language is ambiguous, the intent of the legislature must

be considered and there is room for construction. A thing may be
within the letter of the statute but not within its spirit; but where the

wording of a statute is plain there is no room for construction and the

court must follow the letter of the statute regardless of the con

sequences, since in that event the letter and the purpose of the statute

are identical. A recent case in the District of Columbia 11 involved

the interpretation of an Act of Congress12 entitled "an Act to reg
ulate . . . the sale of milk, cream and ice cream," which provided that

"no person shall . . . bring or send into said District for sale, any milk,
cream, or ice cream without a permit so to do from the health officer

of said District, and then only in accordance with the terms of said

permit." The defendants admitted that they brought into the District

of Columbia without a permit a milk product known as "Pantry
Cream,'' which was a form of evaporated cream, hermetically sealed in

cans. The defendants contended that Congress did not intend that the

act should be construed as to make it applicable to cream which had

been sterilized and placed in cans hermetically sealed; in other words,
that the sterilization and the canning met all the objects of the statute,
and that this new method, not in existence when the act was passed,
should not now be considered as in its terms. Held: that this product
was "cream" within the meaning of the statute in question. The court

said that "it cannot be claimed that the act, as we construe it, is un

reasonable, oppressive or absurd. The intent ... is to protect the

public health and the object is to secure this by control and supervision.
If the product, by sterilization and sealing, meets the requirements of

the statute, there is, of course, no reason to suppose that it will be de

nied access to the markets of the District."

There are but very few circumstances in which the court will read

something into a statute which is itself unambiguous and explicit. This

is illustrated in a recent Texas suit � brought by a citizen of Texas

against a citizen of California to recover for injuries sustained in an

9 Low Wah Suey v. Backus, 225 U. S. 460, 32 S. Ct. 734 (1912).

Feitler v. United States, 34 F. (2d) 30 (C. C. A. 3rd. 1929).
io United States & Hill v. American Surety Co., 200 U. S. 197, 26

S. Ct. 168 (1906).
Fleischman Const. Co. v. United States, 270 U. S. 349, 46 S. Ct.

284 (1926).
ULeaman v. District of Columbia. 55 F. (2d) 1020 (App. D. C. 1932).
12 43 Stat. 1004, c. 358, D. C. Code 1929, T. 20, 1251.

"Morrow v. Asher, 55 F. (2d) 365 (N. D. Tex. 1932).
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automobile accident alleged to have been caused by the negligence of
the defendant's agent. Service of process was had upon the defendant
under a Texas statute 14 which provided that the "acceptance by a non

resident of this State of the rights, privileges and benefits of the public
highways . . . shall be deemed equivalent to an appointment by such

non-resident of the Chairman of the State Highway Commission of

this State ... to be his true and lawful attorney upon whom may be

served all lawful process in any accident or collision in which said non

resident may be involved while operating a motor vehicle ... on such

highway." Thus, it was necessary for the court to decide whether or

not the defendant, acting through an agent, was operating an auto

mobile within the State. Held: that even though the automobile was

owned by the defendant, it was under the control and direction of an

employee of the defendant, and therefore was not under the defendant's

operation within the meaning of the statute. The opinion of the court

emphasizes that "when a law-making body passes a statute which, be

cause of necessity, subjects a person to a liability to which he was

not theretofore subject, the statute should be strictly construed. . . .

Where a law is plain, unambiguous, and explicit in its terms, the ex

ceptions are few, indeed, that authorize a court to read something into
it" that the legislature did not put in.
In Kent's Commentaries, I, 454-468, are found the observations that

"it is an established rule in the exposition of statutes, that the inten

tion of the lawgiver is to be deduced from a view of the whole and of

every part of a statute, taken and compared together. The real inten
tion, when accurately ascertained, will always prevail over the literal

sense of terms. When the expression in a statute is special or par

ticular, but the reason is general, the expression should be deemed

general. . . . When the words are not explicit, the intention is to be
collected from the context, from the occasion and necessity of the law,
from the mischief felt, and the objects and the remedy in view; and

the intention is to be taken or presumed according to what is con

sonant to reason and good discretion. . . . The great object of the

maxims of interpretation is to discover the true intention of the law;
and whenever that intention can be indubitably ascertained, and it be
not a violation* of constitutional right, the courts are bound to obey
it, whatever may be their opinion of its wisdom or policy. But it would

be quite visionary to expect, in any code of statute law, such pre

cision of thought and perspicuity of language as to preclude all un

certainty as to the meaning, and exempt the community from the evils

of vexations, doubts and litigious interpretations."
W. F. P.

TRADE-MARKS

The gist of a trade-mark is its association in the public mind with
a product; it being the identifying mark of a tjrade.i The owner of a
trade-mark proper has an exclusive right, good as against all the world,

"Sec. 2039a. Rev. Stat, of Tex.

iPflugh v. Eagle White Lead Co., 185 Fed. 769 (C. C. A> 3rd,, 1911).
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to its use in connection with articles for which it was appropriated,
and to which it has been applied, and a mark under which no such
exclusive right can exist in the owner or appropriaitor, cannot constitute
a trade-mark proper.2 A trade-mark does not necessarily depend on

invention or discovery, nor does it necessarily derive its existence from
any state or Federal statute, but has long been recognized and pro
tected by the common law. It serves a two-fold purpose�to protect
the owner from unfair competition, and the public from being de
ceived�and it is the design appearing on the goods, and not the
specification filed in the Patent Office on which the trade-mark was

registered, or is sought to be registered, that affects the public mind
and protects the trade of the owner .3 It is not a right in gross, and is
not the subject of property, except in connection with an existing busi
ness.4 Trade-marks may consist of pictures, symbols of a peculiar form
or fashion of label, or may consist of simply a word or words.s How

ever, the name of a locality, a generic name, or a name merely de

scriptive of an article of trade, its qualities, ingredients, or charac

teristics, cannot be protected as a legal trade-mark; but words which
are not in themselves a valid trade-mark may, by association with

goods of a particular manufacturer, acquire a secondary significance,
denoting a product of the manufacturer, and thus be employed as a

trade-mark, and as such be entitled to protection.6 The fundamental

inquiry in determining the registrability of a trade-mark is whether

the suggested mark, word, or device, with the environment proposed
for it conveys by its primary meaning something which others may

employ with equal truth and equal right for the same purpose.7
A word which has become obsolete, or which is not in general or

common use, and is unintelligible and non-descriptive to the general
public, though it may be known to linguists or scientists, may be re

garded as arbitrary and fanciful, and capable of being used as a trade

mark or trade name. Thus the word "Lorigan" when transformed into

�the name "I/Origan de Coty" and applied to a perfume, was held valid

as a trade-mark.s A trade-mark must, either by itself or by associa

tion, point distinctively to the origin or ownership of the article to

which it is applied.9 Thus, words, marks, or names not denoting origin
or ownership, but merely descriptive and commonly and commercially

2 John T. Dyer Quarry Co. v. Schuylkill Stone Co., 185 Fed. 557

(C. C. N. J. 1911).
s Peter Schoenhafer Brewing Co. v. Maltine Co., 30 App. D. C. 340

(1908).
� Vermont Maple Syrup Co. v. F. N. Johnson Maple Syrup Co., 272

Fed. 478 (C. C. Vt. 1921).
s Fisher v. Star Co., 231 N. Y. 414, 132 N. E. 133 (1921).
� Carthage Tobacco Works v. Barlow-Moore Tobacco Co., 296 Fed.

142 (W. D. Ky. 1924).
i Hercules Powder Co. v. Newton, 266 Fed. 169 (C. C. A. 2nd, 1920).

�Le Blume Import Co. v. Coty, 293 Fed. 344 (C. C. A. 2nd, 1923).
9 Manitou Springs Mineral Water Co. v. Schueler, 239 Fed. 593 (C. C.

A. 8th, 1917).
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known and used in trade as descriptive of quality, class, grade, or com
position of the article sold, are not valid trade-marks,10 e. g., the word

"Thermogene," which is the French equivalent of the English word

"Thermozine/' meaning to produce heat, is a descriptive word, as to
which no trade-mark can be obtained.11
Property in trade-marks and the right to their exclusive use rests

upon the laws of the several states, and depend upon them for security
and protection; the power of Congress to legislate on the subject being
only that arising from authority to regulate commerce with foreign
nations, and with the Indians.12 Strictly speaking there is no such

thing as property in a trade-mark, except as a right pertaining to an

established business or trade in connection with which the mark is em

ployed; the right to such designation, arising out of its use and its

function, being to designate goods as the product of a particular dealer,
and to protect his good will against the sale of another's product as

his."

Infringement of a trade-mark is a violation of complainant's ex

clusive right to the use of a word, mark or symbol.14 In all cases

where rights to the exclusive use of a trade-mark are invaded, the es

sence of the wrong consists in the sale of the goods of one manufacturer
or vendor as those of another." A trade-mark does not give a monopoly,
but only the right to the proprietor to use it to distinguish his goods,
so he may have full benefit of whatever good reputation may have

earned for him, and to protection against the palming off of the goods
of another on customers as his.16 Unfair competition, of which trade

mark infringement is but a part, is, broadly speaking, grounded on

the right of both dealer and purchasing public to be protected from
frauds of which both are victims.17
In case of infringement of trade-mark, the intention of the in

fringer is immaterial.18 It is sufficient to constitute infringement that
the infringing trade-mark is calculated to deceive ordinary purchasers
using ordinary caution.19 Neither subtractions from nor additions to

a trade-mark will avoid infringement, when such imitation as is likely

10 Carthage Tobacco Works v. Barlow-Moore Tobacco Co., 5 F. (2d)
469 (CCA. 6th, 1925).

11 Thermogene Co. v. Thermozine Co., 234 Fed. 69 (C. C. A. 2nd, 1916).
12 United Drug Co. v. Theodore Rectanus Co., 248 U. S. 90, 39 S. Ct.

48 (1918).
"Ward Baking Co. v. Potter-Writhington, 298 Fed. 398 (C. C. A. 1st,

1924).
14 National Grocery Co. v. National Stores Corp., 97 N. J. Eq. 360,

127 Atl. 925 (1925).
is Le Blume Import Co. v. Coty, supra.
"Loughran v. Quaker City Chocolate Co., 28 Fed. 694 (E. D. Pa.,

1923).
"General Baking Co. v. Gorman, 3 F. (2d) 891 (C. C. A. 1st, 1925).
18 Goldsmith Silver Oo. v. Savage, 229 Fed. 623 (C. C. A. 1st, 1916).
"Ansehl v. Williams, 267 Fed. 9 (C. C. A. 8th, 1920).
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to lead to confusion still remains, despite the change.�> Thus, where
a name and picture constitute the essential features of complainant's
trade-mark, the fact that labels on which they were used by defendant
are of a different color from those used by complainant was held not
to avoid infringement.2* Where plaintiffs beverage had been on sale
under its trade name, Coca-Cola, registered as a trade mark, long before
defendant began business, and its business had grown to great pro
portions, defendant, by adopting the name "Taka-Cola," uniting the
words by a hyphen and displaying them in script, as did plaintiff, and
using a color scheme on the crown corks of its bottles making them
indistinguishable at a distance of a few feet, was guilty of unfair com
petition and infringement of plaintiff's trade-mark, especially where
the similarity of names had suggested to unscrupulous retailers the
mixing of the two products and the sale of the mixed product as Coca-
Cola. 22 Similarly, "Coca and Cola" was held to infringe the name Coca-

Cola, 23 as was the word "Koke." "Hytest" has been held to infringe
the trade name Hy-tex,2* "Cedarine" to infringe the name 0-Cedar,25
and "Meje" to infringe the name "Hebe."26 There are numerous other

cases, where, due to a similarity in the sound of the two names, idem

sonans, the courts have declared that it amounted to an infringement.
Also, where defendant markets a product similar to that being mar

keted by the plaintiff, and wraps it in packages similar in size to those

sold by plaintiff, the wrappers and labels being of the same color and

design, and being so nearly alike as to deceive or mislead an average

purchaser using ordinary care, and where defendant's product is used

for the same purposes as plaintiff's, and the package is of such similar

appearance that it could not have been adopted except with intent to

deceive prospective purchasers and promote the product's sale,2?' the
courts will grant an injunction restraining the defendant from such

unfair competition. If the products are not of the same nature, how

ever, the mere use of the same name will not amount to an infringe

ment, e. g., the trade-mark of a dealer in food products is not infringed

by its use by a manufacturer of tobacco, a narcotic; the Trade-Marks

Act. of Feb. 20, 1905, sec. 5 (Comp. St. sec. 9490), implying that a trade

mark identical with one registered and owned and used by another

may be registered, if not appropriated to merchandise of the "same

descriptive property," being merely a protection of good will, and not

MAmmon & Person v. Narragansett Dairy Co., 252 Fed. 276 (D. C.

R. I. 1919).
21 Jacob Ruppert, Inc. v. Knickerbocker Food Co., 295 Fed. 381 (B.

D. N. Y., 1923).
22 Coca-Cola Co. v. Old Dominion Beverage Corp., 271 Fed. 600 (C. C.

A. 4th, 1921).
m Coca-Cola v. Dubersteln, 249 Fed. 763 (S. D. Ohio 1918).
24 Hydraulic Press Brick Co. v. Stevens, 1 F. (2d) 460 (N. D. Geo.

1924).
25 Allen v. Walker & Gibson, 235 Fed. 230 (N, D. N. Y. 1916).
2�Gehl v. Hebe Co., 276 Fed. 271 (C. C. A. 7th, 1921).
27 Plasterer v. Cross, 17 Ohio App. 265 (1922).
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the subject of property, except in connection with an existing business
of the class to which it is appropriated.28
The user of a trade-mark for beer can extend his trade-mark to root

beer and ginger ale, or other cereal beverages, which fall within the
natural expansion of its business, especially since the Eighteenth
Amendment has compelled transition from the production and sale of
alcoholic beverages to non-alcoholic beverages, which calls for the
liberal protection of rights affected by this enforced change.29
In an action to enjoin the infringement of a trade-mark, it is un

necessary to prove deception; the right to the injunction sufficiently
appearing when it is shown that there has been an unlawful invasion
of plaintiff's rights in its trade-mark,8" and an injury to the good will
of the owner's business.31

Unfair competition consists in the passing or attempting to pass off

upon the public the goods and business of one as being the goods and
business of another.32 In some cases the question depends on the good
or bad faith of the dealers, while in others the question is
whether the situation in and of itself, without regard to good or bad
faith is calculated to deceive the public ; but the test is always whether

the public is being cheated into buying or paying for something which

it is not in fact getting.33 The boundaries to the field of unfair com

petition are not so narrow as to exclude those means and forms of

deception which do not depend on direct ocular or auricular simili

tude.3* Being but an expansion of the common law of trade-marks,
the essence of the wrong in a controversy between manufacturers or

merchants, is the sale of the goods of one as the goods of another.3^

Thus, where defendants attempted to dispose of their beverages as if

they were those of the Coca-Cola Co., using a name under which the

Coca-Cola company's beverage was frequently known (i. e., nickname,
"coke"), and approximating the appearance of the company's bottles
and receptacles, it was held to be unfair competition.36 As expressed
by another court, "When a corporation with a practically unlimited

field of distinctive names to choose from, chose for the name of its

tires the word 'Overland,' which was then well known by the public in

28 Beech Nut Packing Co. v. P. Lorillard Co., 7 F. (2d) 967 (C. C. A.
3rd, 1927).

29 John Sexton & Co. v. Schoenhofer Co., 273 Fed. 327 (App. D. C.

1921).
39 Julius Kalish, Inc. v. Harper, 172 N. Y. Sup. 470, 184 App. Div. 683.
3i Joseph Schlitz Brewing Co. v. Houston Ice & Brewing Co. 241 F.

817 (C. C. A. 5th 1917).
32Tweedie v. Royal Co., 267 Fed. 224; (E. D. Mo., 1921).
33 W. AH. Walker v. Walker Bros. Co., 271 Fed. 395 (C. C. A. 1st,

1921).
34Williamson Candy Co. v. Ucanco Candy Co., 3 F. (2d) 156 (D. C.

Del. 1925).
Benj. T. Crump Co. v. J. L. Lindsay, Inc., 130 Va. 144, 107 S. E.

679 (1921).
36 Coca-Cola v. Koke Co. of America, 235 Fed. 408 (D. C. Ariz. 1916).
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connection with a make of automobiles, when such word had no con

nection or association with the automobile trade except that which the
maker had given it, that fact in and of itself is evidence of the cor

poration belief that its business and that of the automobile manufac
turer concerned a common field, and that the adoption of the name

was calculated to confuse the public mind, and enable the corporation
to draw to itself the good will established by the automobile manu

facturer.'^?

Where plaintiff for years permitted a drug invented by it to be sold
under its trade name "Aspirin" with nothing to indicate that the drug
was manufactured by it, so that the name had come to refer to the

drug, but later sold the drug under its own name, so that some buyers
understood that the trade name referred only to plaintiff's goods, the
defendant's sale of its drug as "genuine Aspirin" will be enjoined.38
Also, for one, in soliciting the customers of a competitor, to inten

tionally make false statements concerning the competitors output, con
stitutes unfair competition.39
Where actual damage through unfair trade practices is imminent or

highly probable, the injured party is not ordinarily required to wait
until he has actually suffered such damage, but he may seek at once

to forestall and prevent such damage by the aid of a court of equity.49
The remedy by injunction in case of unfair competition is a protective
remedy, intended to protect the complainant in his property rights, not
to punish wrongdoing.4! Though plaintiff, whose trade-mark has been

infringed, might be found guilty of laches in seeking relief, such delay
would only preclude it from obtaining an account of gains and profits,
if otherwise entitled to an injunction against future interference, it

might properly be awarded.42 Trade-marks may be lost by acquiescence
in their use by others, and where plaintiffs sold cotton seed of consid

erable value, and accepted payment therefor with full knowledge and

acquiescence that the seed would be used by the buyer in the cotton

seed business, and the cotton grown therefrom and the cotton seed

thereby produced would be advertised and sold as "Bennetts

New Cotton," and the plaintiff assisted in the preparation of defend

ant's advertising matter, and .advised as to the new methods of gin

ning, plaintiffs were estopped from contending that the name "Ben

netts New Cotton" was an exclusive trade-mark, which defendants were

not permitted to use.43

sr Akron-Overland Tire Co. v. Willys! Overland Co., 273 Fed. 674

(C. C. A. 3rd, 1921).
38 Bayer Co. v. United Drug Co., 272 Fed. 505 (S. D. N. Y. 1921).
39 Shevers Ice Cream Co. v. Polar Products Co., 194 N. Y. Supp. 44

(1921).
49 Powell v. Valentine, 106 Kan. 645, 189 Pac. 163 (1920).
"Hilton v. Hilton, 89 N. J. Eq. 182, 104 Atl. 375 (1918).
42 William P. Goldman & Bros, v. Gold, 211 N. Y. Supp. 868 (1925).
� R. L. Bennett & Sons v. Farmers Seed & Gin Co., 263 U. S. 704, 44

S. Ct. 34 (1923).



88 GEORGETOWN LAW JOURNAL

Fraud will be presumed in a case of infringement of trade-mark,
but it is the gravamen of a suit for unfair competition, and must, be
pleaded and proved.44 A complainant seeking an injunction against
unfair competition is not required to prove it beyond reasonable doubt,
nor is proof by mere preponderance of evidence sufficient, but the right
to such relief must be clearly established. Thus, this rule is not satis-
fled by the evidence as to a specific instance in which defendant is
claimed to have sold its pay envelope card system by falsely represent
ing that it was the service of complainant.^ To entitle plaintiff in
an action to restrain the use of a trade name to relief he must show
that he has suffered some injury, or that his customers were actually
or probably deceived by defendant's conduct, and proof merely that on
two or three occasions letters written to defendant came to plaintiff
in envelopes addressed to plaintiff was insufficient to show that de
fendant had palmed off its goods as those of plaintiff.46
The issuance of a preliminary injunction in suit for infringement of

trade-mark and for unfair competition, which puts restraint upon de

fendant before the rights of the parties have been fully investigated
and determined, rests solely in the sound discretion of the Chancellor.47
Under a bill praying an injunction against infringement of a trade

mark, if on preliminary hearing, and without passing on the validity
of the trade-mark, the court finds that defendant's conduct constitutes

unfair competition, it may properly grant a preliminary injunction
against it.48 Equity acquires jurisdiction in such cases under its power

to protect property from irreparable injury.49
The profits to be accounted for in equity for unfair competition are

not those which might reasonably have been made, but those which
were actually realized from the sale of the infringed article, and actual

cost and expense of production and sale should be considered in render

ing such account.

J. A. B., Jr.

44 National Grocery Co. v. National Stores Corp., 95 N. J. Eq. 588, 123
Atl. 740 (1924).

4� Stevens-Davis Co. v. Mather & Co., 230 111. App. 45 (1923).
46 Milwaukee Corrugating Co. v. Flagge, 184 Wis. 139, 198 N. W. 394

(1924).
�Goldwyn Pictures Corp. v. Goldwyn 296 Fed. 391 (C. C. A. 2nd,

1924).
48 Coty, Inc. v. Parfums de Grande Luxe, 298 Fed. 865 (C. C. A. 2nd,

1924).
49 Scandinavia Belting Co. v. Asbestos & Rubber Works of America,

257 Fed. 937 (C. C. A. 2nd, 1919).
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RECENT DECISIONS

EVIDENCE�Witnesses�Contempt�Alleged Privilege of Pro
hibition Officer Not To Divulge Name Of Person Giving Agent
Access To Premises.

Deputy prohibition administrator for the District of Delaware was
called as a witness in the case of the United States against the Demo
cratic League of Delaware. While on the witness stand for the Gov
ernment, after testifying that the key, diagram, and instructions,
which made his entrance and disclosure possible, were received from a

member, he was asked on cross-examination, "Who was the member?"
The Government's attorney objected to the question on the ground
that it was clearly against public policy to divulge the source of the
information in regards to a violation of the law, particularly of a

felony. The court overruled the objection and directed the witness to
answer the question, which the witness refused on the ground that he
was prohibited from giving such information under paragraph 51 of
Section VI, Regulation 4, Manual of Instructions for Officers and Agents
in Field, Bureau of Prohibition. He was adjudged in contempt for his
refusal, and was committed. Held: properly adjudged in contempt as
propriety of commitment for contempt is not determined by merits of

evidentiary question ruled. Disclosure of source of information of

Government's witness will be compelled if useful evidence to vindi

cate accused's innocence. Wilson v. United States, 59 F. (2d) 390

(D. C. Del 1932).
The element of obstruction is the basis of the Federal courts to pun

ish summarily for contempt. Ex parte Hudgings, 39 S. Ct. 337, 249

U. S. 378 (1918) ; 6 R. C. L. 497. Witnesses can be compelled to answer,

when it seems probable that the testimony may be relevant. Robinson

v. Philadelphia R. R. Co., 28 Fed. 340 (1886); Johnson Steel Street-

Rail Co. v. North Branch Steel Co., 48 Fed. 196 (1891). By analogy, it
is generally held that on appeal from an order punishing for contempt
in disobeying the court's order, the propriety of such order cannot be

questioned. 13 C. J. 168. And, the immateriality of the evidence or

the insufficiency of the pleadings will not justify a witness in disobey

ing a subpoena to testify in a suit in a Federal court. Fairfield v. U. S.,
146 Fed. 508 (1906). It follows from these considerations, and also the

fact that the trial court of necessity must determine the question of

materiality, that a judgment of contempt should not be disturbed unless

there was a clear miscarriage of justice. Conley v. U. S., 59 F. (2d)
929 (1932).
As pointed out in Yogel v. Grauz, 110 U. S. 311 (1884), information

of a felony is privileged as a confidential communication which the

courts will not compel or permit to be disclosed without the consent of
the Government. However, this rule is qualified by authorities in the

event that the name of the informer might establish the innocence of
the accused in a criminal case. Underbill's Criminal Evidence (3d Ed.)
Sec. 287, p. 395; Wigmore on Evidence, vol. 5, Sec. 2374. Lord Esher,
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M. R., in Marks v. Beyfus, L. R. 25 Q. B. D., 494 (1890) : "I do not say

it is a rule which can never be departed from; if upon the trial of a

prisoner the judge should be of the opinion that the disclosure of the

name of the informant is necessary or right in order to show the

prisoner's innocence, then one public policy is in conflict with another

public policy, and that which says that an innocent man is not to be

condemned when his innocence can be proved is the policy that must

prevail." The result is, as the court sets forth, that it was not error

for the trial court in its discretion to compel the Government agent
to give the name of his informant. Goetz v. United States, 39 F. (2d)

903, C. C. A. 5th Circuit (1930) ; Roscoe's Criminal Evidence, 179.

M. J. G.

NEGLIGENCE�Owner's Liability to Employees of Independent
Contractor.

The plaintiffs were painters in the employ of an independent con

tractor, who had a contract to paint a new house for the defendant.

The plaintiffs fell from a staging attached to the gutter of the house

by their employer, and received injuries. Their declarations alleged a

right to recover on the basis of the owner's negligence in failing to

warn them of an alleged dangerous and unsafe condition of the

gutter, from which the staging was suspended. Held: that since the
defendant neither knew, nor reasonably should have known of the

dangerous condition, he is not liable. Brogna v. Capodilupo. (Mass.)
181 N. E. 828 (1932).
This case presents two main propositions. First, the question of the

owner's liability to the employees of the independent contractor; sec

ondly, the question of sustaining the burden of proof when negligence
has been alleged. On both of these propositions there are numerous

�decisions in line with the ultimate holding in this case. See 3 Dec.
Dig., Negligence.
On the first question we find that the owner of premises owes no

duty to a mere licensee except to abstain from wrongful acts which
may directly result in injury to him, and other than that element of
protection, a licensee assumes the risk of the condition of the premises
upon which he enters. Brennan v. Keene, 237 Mass. 556, 130 N. E. 82
(1921). Again, before the owner of premises can be held liable for
injuries sustained by reason of a defect in the premises to one law
fully on such premises, in the employ of an independent contractor
engaged by the owner to perform services there, it must appear that
the owner exercises control over the premises. Southern Hotel Co. v.
Evans, 28 Ga. App. 161, 110 S. E. 459 (1922).
Regarding the case's second phase, it has been held that a licensee

suing the owner of the premises for injuries, has the burden of prov
ing that the defendant was negligent, and hence the doctrine res ipsa
loquitur is inapplicable. Wilson v. Norumbega Park Co., 275 Mass. 422,
176 N. E. 514 (1931). It has been held, also, that a finding of negligence
cannot be based upon inference, when the evidence is equally con

sistent with its non-existence, but must be sustained by proof of
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specific acts of negligence. The Oakland, 241 Fed. 66, 154 C. C. A. 66

(1917). Similarly, it is said that a person injured, while lawfully en

gaged upon property of another, must prove negligence by the defendant
in order to recover. Pope v. Reading Co., 304 Pa. 326, 156 Atl.
106 (1931).
From the cases cited above it can readily be seen how and why the

court arrived at its ultimate decision, and the case therefore needs
no further support. H. J. C, Jr.

NEGOTIABLE INSTRUMENTS�Negotiability�Acceleration cCause
only in deed of trust.

Defendant gave two notes to one A as deferred purchase money.
One of these was payable in monthly installments, while the other was
payable a year after date. Both notes were secured by a deed of trust,
which deed of trust contained an acceleration provision to the effect
that, on default of the payment of an installment, the property repre
sented by the deed of trust might be sold, the proceeds to go to the
payment of any sum remaining unpaid on the notes, whether due or

not in accordance with the above agreement. There was also added
this stipulation, to wit, "it being agreed that the said notes shall,
upon such sale being made before the maturity of said notes, be and
become immediately due and payable at the election of the holder
thereof." Each note bore inscription to the effect that it was the note
described in the deed of trust of the same date, whereas the deed of
trust alone contained the acceleration provision. The plaintiff trans
feree effects the sale of the property under the deed of trust on default
of one of the installments, and when the sum realized on the sale does
not equal the sum of the notes the plaintiff claims judgment on the
notes to satisfy the remainder of the debt. If the notes be taken alone

they are not due, but if taken in conjunction with the deed of trust
then they are due. Defendant's demurrer sustained and the plaintiff
appeals. Held, that where separate writings are executed between the

same parties at the same time, intended to accomplish the same gen
eral object they are construed as one and the fact that the acceleration
clause is effective at the will of the holder on default by the maker

does not destroy the negotiability of the notes in question. Cafritz
Const. Co. v. Murdick et al., 59 F. (2d) 864 (1932).
This case presented two questions, first, will the whole debt be due

because of the deed of trust and, second, is the note, despite reference

only in the deed of trust of the power of the holder to declare the note

due because of default, negotiable. The court answered both questions
in the affirmative.
The determining factor of the case is the negotiability of the note

in connection with its maturity. The general rule is that an accelera

tion clause in a note does not destroy negotiability. Thus it was held
under the provisions of C. S. � 5869, subd., 3, that the negotiability
of a promissory note is not destroyed by a provision therein that upon
default in payment of interest the whole shall become due, and that

after maturity the rate of interest shall be increased from 8% to 10%.
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Huston v. Rankin 36, Idaho 169, 213 Pac. 345, 33 A. L. R., 91 (1922). A
note which provided that if interest is not paid when due, the whole

note was due at the option of the holder, was held to be negotiable.
Utah State Nat. Bank v. Smith 180 Cal. 1, 179 Pac. 160, (1919). This de

cision, however, was the interpretation of the Supreme Court of Cali
fornia of �� 1553, 1556 of the Com. Laws of Utah 1907. Provision of

purchase money notes that if any note is not paid at maturity, then
all notes are to become due at holder's option does not render the
notes non-negotiable. Farmers' Bank and Trust Co. v. Dent, 206 Ky.
405, 267 S. W. 202 (1924). Again in Massachusetts a promissory note

under G. L. c. 107, �� 23, 24, was not rendered non-negotiable because

it was payable in installments and on failure to pay one installment

the whole was due. Star Brewing Co. v. Higgins, 248 Mass. 480, 143

N. E. 332 (1924). The above is substantially strengthened by White v.

Hatcher, 135 Tenn. 609, 188 S. W. 61 (1916), where it was held that an

acceleration clause under the N. I. L. � 1, subsec. 3 and 4, does not ren

der a series of notes non-negotiable.
The doctrine cited above is not uniform. Thus in Boyd v. Bearce, 48

Cal. App. 46, 191 P. 560 (1920), the decision is to the contrary. The

California Courts frankly admit that the weight of authority is against
them but feel bound by precedent. The first of the line of cases on

the point is Meyer v. Weber 133 Cal. 681, 65 P. 1110 (1901). The doc
trine is subsequently intrenched in Briggs v. Crawford 162 Cal. 129,
121 P. 381 (1912) and National Hardwood Co. v. Sherwood 165 Cal. 1,
130 P. 881 (1913). This opposite view is also held in Oklahoma, where
it was decided that a like note executed before the N. I. L. was non-

negotiable. Bell v. Riggs 34 Okla. 834, 127 Pac. 427 41 L. R. A. (N. S.)
1111 (1912); Goss v. Sorrell 33 Okla. 586, 127 P. 435 (1912). A col
lection of the cases for and against is to be found in 35 L. R. A.
(N. S.). 390.
In the cases above, the acceleration clause was in the notes. The

question that suggests itself is, will the fact that the acceleration in
this case is only mentioned in the deed of trust materially affect the
decision? The answer is, no, by weight of authority. In Gregory v.

Marks, 8 Biss. 44, 10 Fed. Cas. 1194, No. 5,802 (1877) it was held that
where a clause in a deed of trust provided that in case of default on

payment of interest on note the whole was due and the holder of the
note may seek his remedy. Again, negotiability of notes is not de
stroyed by acceleration clause in mortgage securing them. Durham v.

Rascoe, 30 N. M. 16, 227 Pac. 599, 34 A. L. R. 838 (1924). A note looses
none of its attributes as a negotiable instrument because its payment is
or may be accelerated by the recitals of a deed of trust securing its pay
ment, in view of Crawford and Moses' Digest �� 7767, 7768. McCormick
v. Daggett, 162 Ark. 16, 257 S. W. 358 (1924). In Brewer v. Penn.
Mut. Life Ins. Co., 94 F. 347 (C. C. A. 8th, 1899), it was held that in a
situation analogous to the above the holder could collect.
Referring to this topic Jones on Mortgages (8th Ed.) Vol. 2 � 1507

says, "Provision as to the effect of default need not accur in both
mortgage and note. It is not essential that this provision shall be
contained in both mortgage and note. When these instruments are
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executed at the same time with regard to the same transaction and
make references to each other, they are but one in the eye of the law
and the terms of either are qualified by any provision of the other
applied thereto."
In the case discussed, with this reciprocal notice applied, the court

logically decided that the note in question was negotiable. This de
cision in effect, when once the deed of trust and note are moulded to

gether, follows the great weight of authority that holds in favor of

negotiability.
Whether an acceleration clause is effective if contained in the

mortgage and not in the note, or notes, has not been decided by the

Supreme Court of the United States. J. J. S.

NEGOTIABLE INSTRUMENTS�Notes Signed by Trustee.

In an action of contract against the makers of a promissory note,
the note, which was secured by a mortgage of trust property, described
the makers and promisors as trustees of a named trust and referred
to the location of the trust instrument in the public records, and was

signed by the defendants' individual sigantures only. It was admitted

that the trust was in existence at the date of the note, that the de
fendants were trustees thereof, and that the trust authorized them to

execute promissory notes and to mortgage the trust property therefor.

It also provided that every obligation assumed by the trustees pursuant
to the trust instrument should be held Ito be assumed by them as

trustees and not as individuals, and that every person "contracting
with the trustees shall look only to the funds and property of the
trust for payment under such contract or the payment of any debt * * *

or on account of any other money that may otherwise become due

and payable on account of the trust," and that the trustees should not

become personally liable therefor.
The mortgage securing the note covered real estate of the trust and

was executed by the defendants as trustees and was conditioned "to
secure payment of thirteen thousand dollars * * * as provided in our

note of even date." Plaintiff testified that he had inspected the real

estate referred to in the mortgage and mortgage note before making
the loan, but that he had no knowledge limitation of the liability of

the trustees and never saw ot read the trust instrument. Held, trustees
not individually liable (G. L. c. 107, No. 42). Baker v. James et al.,
(Mass.) 181 N. E. 861 (1932).
The note, the mortgage, and the trust, instrument should be read and

construed together in order to ascertain the contract made by the

parties. Skilton v. Long Cadillac La Salle Co., 265 Mass. 595, 597, 164
N. E. 652, (1929) ; Mayo v. Fitchburg & Leominster Street Railway, 269
Mass. 118, 121, 168 N. E. 405 (1929); Charlestown Five Cent Savings
Bank v. Zeff, 275 Mass. 408, 176 N. E. 191, (1931); Glenn v. Allison,
58 Md. 527, (1882). These instruments were all properly admitted in

evidence. There is no repugnancy between the terms of the note and
the restrictions in the trust instrument when construed together.
Fronek v. Wroblewski, 255 111. App. 529, (1930); Nichols v. Lane, 192
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N. Y. Supp. 362 (1922); Nolta v. Lander 200 Iowa 608, 203 N. W. 710

(1925); Mulhall v. Brookst 252 N. Y. Supp. 622, 141 Misc. Rep. 422

(1931).
The note on its face indicates that the trustees purported to act as

trustees. This was enough to put the plaintiff on his guard in dealing
with them to the extent of ascertaining their authority to deal with

the trust property. O'Herron v. Gray, 168 Mass. 573, 576, 47 N. B.

(1897), 40 L. R. A. 498, 60 Am. St. Rep. 411; Snelling State Bank V.

Classen, 132 Minn. 404, 157 N. W. 643, 6 A. L. R. 1663, (1916). Since

the trust instrument was duly recorded and directly affected the title

to the real estate, the defendant was chargeable with notice of its

terms. Rathesky v. Piscopo, 239 Mass. 180, 131 N. B. 449, (1921);
Putnam v. Handy, 247 Mass. 406, 142 N. B. 77, (1924).
There is nothing contrary to law or public policy in an agreement

upon valid consideration between competent parties that the creditor

in case of default shall look exclusively to a fund for the payment
of the amount and shall not rely upon the personal obligation of the

debtor. McCarthy v. Parker, 243 Mass. 465, 468, 138 N. E. 8, (1923);
Hussey v. Arnold, 185 Mass. 202, 70 N. E. 87, (1904) ; Lindgerwood v.

Hale & Kilburn Corporation, 47 F. (2d) Dist. Court L. D. N. Y. 318

(1931).
It is provided by G. L. c. 107, No. 42: "Where the instrument con

tains, or a person adds to his signature, words indicating that he signs
for or on behalf of a principal, or in a representative capacity, he is
not liable on the instrument if he was duly authorized. * * *" This

statute changed the pre-existing law of the Commonwealth. Jump v.

Sparling, 218 Mass. 324, 105 N. E. 878, (1914).
The omission after the signatures of the defendants (who in truth

were trustees under the trust agreement) of further words indicative
of trust capacity does not cut down or narrow the force of the un

equivocal description of the maker contained in the body of the note.
Adams v. Swig, 234 Mass. 584, 125 N. E. 857 (1920); Bowen v. Farley,
256 Mass. 19, 23, 152 N. E. 69 (1926); Camp v. Dallas National Bank,
36 S. W. (2d) 994, (1931).
The defendants were expressly authorized by the power conferred

upon them in the declaration of trust to issue promissory notes as

trustees in carrying out the business of the trust. As they did not

purport to be parties to the instrument they are not individually liable
thereon. Jeft v. York, 10 Cush. 392, (1852); Grafton National Bank v.

Wing, 172 Mass. 513, 515, 52 N. E. 1067, 43 L. R. A. 831, 70 Am. St.
Rep. 303 (1899); Frost v. Thompson, 219 Mass. 360, 106 N. E. 1009,
(1914). G. A. C, Jr.

REAIj PROPERTY�Easements by Implication and the Reasonable
Use Thereof.

A tract of land known as Sea Gate was designed to be developed as

an exclusive residential district. A plat was made and duly filed.
This plat described part of the tract as laid out in streets, blocks and
building lots, and reciting that, the other part be a "Beach Reserva-
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tion" lying on the ocean side of the plat. Certain lots were conveyed
to the plaintiff. The description in the deed was by block numbers
as shown upon the plat. Thereafter the defendant was deeded all of
the grantor's interest in the streets and in the beach. Held: That
the plaintiff had an easement by implication of access over streets of
other owners in the tracts and user of the beach reservation subject
to reasonable rules and regulations. Erit Realty Corporation v. Sea

Gate Association 215 N. Y. 466. 182 N. E. (1932).
It was not determined whether there was any easement in the streets

appurtenant to the plaintiff's beyond the necessities of access thereto.

Nor was it determined in Darbinsky v. Sea Gate Association, 239 N. Y.

321, 146. N E. 614 (1925). The problem of what reasonable restrictions

might be placed upon the user is worthy of speculation.
There can be no doubt but that the streets must remain open to the

plaintiff as represented upon the plat. Rogers v. Parker, 9 Gray 445

(1857); Thomas v. Poole, 7 Gray 83 (1856). However, our considera
tion is not merely the plaintiff's right to have the streets remain open,

but rather what restrictions might reasonably be placed upon the

plaintiff.
In many instances in which platted land is involved, the court, in

determining the case, makes no mention of any restrictions which are

to be placed upon the user. The court rules that the user is to have

free and uninterrupted use of the street. Sipe v. Alley, 117 Va. 819,

86 S. E. 122 (1915).
In New York State there are two interesting cases which aid in the

solution of this problem. In one case, the owner of the platted land

stipulated that the avenues marked on the plat were for the conven

ience of description only and it was not his intention that they become

a public use. After the conveyance of certain blocks as designated
on the plat, the owner declared that it was not his intention to re

strain the free use of the streets for the purpose of egress and access

to and from the lots. It; was held that the owner gave a right of way

over the streets upon which the lots abutted so far as it was neces

sary to reach the open street, but that no easement in the other streets

was acquired. In Re East 142nd Street, 82 N. Y. Supp. 445, 83 App. Div.

430 (1903).
In the second case, the facts were much the same as those stated

above. The owner of the property declared that the grantees were "to

enjoy free and unobstructed access over the streets." The construction

placed upon this by the court was that it only conferred an easement

in so much of the street abutting the premises as was necessary to

enable the grantees to pass to and from their respective lots to an

open street. The court believed this to be a reasonable restriction. In

Re City of New York, 82 N. Y. S. 417, 83 App. Div. 513 (1903).

The implication is that, in New York, at least, such easements must

be confined to that which is absolutely necessary for the egress and

access of the individual; that he takes nothing more; and that these

are reasonable restrictions. F- B-
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REAL PROPERTY�Annexation�How Far Necessary To Consti
tute Fixtures.

An organ was placed in a building of the vendee under a conditional

sales contract. The building was so constructed as to provide suitable

space for the organ, and it could not be easily moved or detached, but
removal thereof could be had without material injury to the building.
The vendee filed a voluntary petition in bankruptcy and subsequently
a creditor of the vendee obtained a judgment and issued execution

thereon. Among the property covered by the levy was one organ, the

one in question, on which under the conditional sales contract the pay
ments had not been duly made. Held: that under the circumstances
the organ did not become so affixed to the realty as to savor thereof,
and that therefore the creditor could take only such interest in the

organ as the judgment debtor owned, here no title having passed to

the organ so he had no interest in it. In re St. Mark's iHospital, et al.,
59 F. (2d) 1001 (1932).
There is much dispute among the authorities as to what is a proper

definition of a fixture. Bouvier defines fixtures as "personal chattels
affixed to the real estate, which may be severed and removed by the

party who has affixed them, or by his personal representative, against
the will of the owner of the freehold." See 6 Am. L. Rev. 412, where
various definitions are reviewed.

Questions frequently arise as to whether given appendages to a house
or land are to be considered part of the real estate, or whether they
are to be treated as personal property, the latter being movable, the
former not. In the case of Madfes v. Beverly Development Corpora
tion, 251 N. Y. 12, 166 N. E. 787 (1929), it was held that gas ranges
installed in an apartment house and connected to the gas supply line

by a readily removable coupling remained personalty even when no

agreement between their owner and the owner of the realty so pro
vided. It was also pointed out that a second kind of personalty which
is represented by the material out of which the building proper is con

structed do become part of the realty regardless of any agreement that
they shall not. See also Davis v. BHss, 187 N. Y. 77, 79, N. E. 851,
L. R. A. (NS) 458 (1907).
In addition there are still other classes of chattels that when at

tached to real estate sometimes do and sometimes do not become a part
of the realty. Their status depends on the intent with which they
were attached. When the chattels and the real estate have a com

mon owner, and the manner of their annexation with the effect removal
will have upon them or upon the realty is often the determinative
factor as to the intent. By actual annexation is understood every
mode by which a chattel can be joined or united to the freehold. The
article must not be merely laid upon the ground; it must be fastened,
fixed or set into the land or into such erection as is unquestionably a

part of the realty.
When the chattel is owned by one person and the realty by another,

the test is the agreement, if any, between the respective owners. When
this is not plain, the manner of the attachment and the effect of
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removal on the physical condition of the property are often the de
cisive factors. See collection of cases in 3 Dec. Dig., Fixtures.
That a pipe organ may be installed so that it undergoes no change

in its status as personal property is shown in the case of Washington
Mortgage Corp. v. Forways, 235 App. Div. 642, 255 N. Y. Supp. 110
(1932). J. A. O'D., Jr.

SALES�Lien�Conditional Sale.

In an action for the value of goods alleged to be wrongfully with'
held from the plaintiff, the defendant set up a warehouseman's lien
upon the goods for unpaid storage charges. The goods in question
were household goods and had been purchased of the plaintiff in the
District of Columbia, under a conditional sales contract. The pur
chaser was a resident of the State of Maryland at the time of the sale.
The contract recited that the purchaser would not remove the goods
from the premises then occupied by him without first obtaining the
written consent of the vendor. The contract was acknowledged in the
District of Columbia and was duly recorded in Maryland. While there
was still an unpaid balance due the conditional vendor, the purchaser
moved to the District of Columbia, and without first obtaining the per
mission of the conditional vendor, removed the goods with him. The

goods were stored by the purchaser with the defendant corporation, a

licensed warehouseman in the District of Columbia, and the ware

house receipt was turned over to the conditional vendor by the pur
chaser. Upon the defendant corporation's refusal to deliver the goods,
the plaintiff brought this suit and was successful in the lower court.
Held: that one selling household goods under a conditional sales con

tract recorded in Maryland, where buyer resided and where goods were

to be used, had lien superior to that of warehouse company with which

buyer stored the goods after bringing them into the District of Colum
bia without the vendor's consent. Smith's Transfer & Storage Co., Inc.,
v. Reliable Stores Corporation. 58 F. (2d) 511 (App. D. C. 1932).
These being household goods, and the contract reciting that the pur

chaser resided in Maryland, and that he would not remove the goods
from the premises then occupied by him without the permission of the
conditional vendor, it is a reasonable inference that the parties con

templated that the goods would be taken or be sent into Maryland im

mediately and there kept; in other words, that the parties contracted

with reference to the laws of Maryland. Stern v. Drew, 52 App. D. C.
191, 285 Fed. 925, (1922) ; Fry Bros. v. Theobald, 205 Ky. 146, 265 S. W.

498 (1924); Columbus Merchandise Co. v. Kline, 248 Fed. 296 (1917).
The law of Maryland, therefore, controls as to recording. Eli Bridge
Co. v. Lachman, 124 Ore. 592, 265 Pac. 435 (1928). It is an established
rule that, where the parties to a conditional sales contract contemplate
that the property is to be taken at once, before any use by the vendee,
into another state and there remain, the law of the situs thus given
to the property will control the application of the recording statute.
Potter Mfg. Co. v. Arthur (C. C. A.) 220 Fed. 843, Ann. Cas. 1916A,
1268 (1915); Cooper v. Philadelphia Worsted Co., 68 N. J. Eq. 622, 60

Atl. 352 (1904) ; Knowles Loom Works v. Vacher, 57 N. J. Law 490, 31
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Atl. 306 (1894) ; Craig Co. v. Uncas Paper Board Co., 104 Conn. 559, 133

Atl. 673 (1926). The contract was properly recorded in Maryland.
Corbett v. Riddle, 126 C. C. A. 535, 209 Fed. 811 (1913).
Under the rule of comity, courts will sustain a title good under the

law of the original situs, although not good under the law of jurisdic
tion to which the property may wrongfully be removed. Goetschius v.

Brightman, 211 N. Y. Supp. 763, 214 App. Div. 158, affirmed, 245 N. Y.

186, 156 N. E. 660 (1927); Forgan v. Bainridge, 34 Ariz. 408, 274 Pac.

155 (1929); Halton v. Nichols & Shepard Co., 64 Okl. 184, 166 Pac. 745

(1917); Farmers & Mechanics State Bank. v. Sutherlin, 93 Neb. 707,
141 N. W. 827, 46 L. R. A. (N. S.) 95, Ann. Cas. 1914B, 1250 (1913);
Handley v. Harris, 46 Kan. 606, 29 Pac. 1145, 17 L. R. A. 703; 30 Am-

St. Rep. 322 (1892). This, however, is only by force of the rule of

comity, and a court may refuse to sustain the prior title. Cable Piano

Co., v. Lewis, 195 Ky. 666, 243 S. W. 924 (1922).
The statutes of a state prescribing how conditional sales contracts

and chattel mortgages shall be executed and recorded are almost uni

versally regarded as legislating with respect to contracts made within

the state and with property there situated, and not with reference

to personalty brought within the state which is incumbered at the

time, by a valid lien elsewhere. Motor Inv. Co. v. Breslauer, 64 Cal. App.
230, 22i Pac. 700 (1923) ; Smith v. Consolidated Wagon & Machine Co.,
30 Idaho 148, 163 Pac. 609 (1919); Shapard v. Hynes (C. C. A.) 104

Fed. 449, 453, 52 L. R. A. 675 (1900).
Neither section 1619 of D. C. Code 1924 (taken from the Act of May

18, 1896, c. 194, 29 Stat. 122, but deleted from D. C. Code 1929), relat
ing to liens of warehousemen, nor the Warehouse Receipts Act (Act- of
April 15, 1910, c. 167, 36 Stat. 301, title 27, D. C. Code 1929) provides
that a warehouseman's lien shall be superior to a prior lien of a con

ditional vendor or mortgagee. In the absence of such a statute, neither
a conditional vendee nor a mortgagor may by any contract with a

warehouseman subordinate the interest of the conditional vendor or

mortgagee to the warehouseman's lien. Schmidt v. Bekins Van, etc.,
Co., 27 Cal. App. 667, 155 Pac. 647 (1916); First National Bank v.

White-Dulany Co., 121 Wash. 386, 209 Pac. 861 (1922) ; Knoxville Out

fitting Co. v. Storage Co., 160 Tenn. 203, 22 S. W. (2d) 354 (1930);
Bloomingdale Bros. v. Cook, 8 N. J. Misc. R. 824, 152 Atl. 666 (1930) ;

Sterchi Bros. Stores v. Weaver, 163 Tenn. 499, 43 S. W. (2d) 489 (1931) ;

Ludwig, Baumann & Co. v. Roth, 67 Misc. Rep. 458, 123 N. Y. Supp. 191

(1910); 40 Cyc. 458; Compare: Singer Mfg. Co. v. Becket, 85 N. Y.

Supp. 391 (1903); Allen v. Becket, 84 N. Y. Supp. 1007 (1903).
G. A. C, Jr.

WORKMEN'S COMPENSATION�Liability For CompensationWhen

Employee Is Exposed To Risk With Injuries Resulting There
from.

The employee was a laborer working in the open air and engaged in
replacing new curbing in the street. The day was exceedingly hot, with
the temperature registering 92 degrees in the shade, which caused
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the man to collapse and later succumb. His widow filed an applica
tion for compensation which at first was rejected by the commissioner.
Later this ruling was reversed by the lower court which in turn was

upheld by the Court of Appeals of the District of Columbia. Held:
that whenever the work exposes the employee to a risk of hazard to
which the general public is not exposed, and an injury results there
from, the injury is said to arise out of and in the course of the em

ployment, is the proximate result thereof, and therefore is within the
terms of the Act. Fidelity & Casualty Co. of New York v. Burris, 59
F. (2d), 1042 (App. D. C. 1932). To further sustain this holding, the
case of Hughes v. Trustees of St. Patrick Cathedral, 245 N. Y. 201, 156
N. E. 665, affirming order 218 N. Y. Supp. 780, 218 App. Div. 796 (1927),
expounds a like doctrine under circumstances closely similar. Follow
ing a claim for compensation for the death of an employee the court

held that heat prostration might be an "accidental injury" arising out
of and in the course of the employment. Matter of Madura v. City of
New York, 238 N. Y. 214 (1927).
The contentions on the part of the defendants fail to create any

serious bar because of the great weight of ruling case law which has

been decided in regard to this question. In Beck Mining Co. v. State
Industrial Commission, 88 Okl. 34, 211 Pac. 69, 28 A. L. R. 197 (1922),
the court was presented with a claim for compensation based upon in

juries sustained by an employee of a mining company who was work

ing as an engineer on a coal train. On a cold day in the performance
of his duty, when the ground was slippery due to snow and ice, he was

required to pull heavy cars together in order to couple them. The work

demanded great physical exertion from which the man suffered a

stroke of apoplexy. Jleld: that the injury was compensable. This par
ticular point stressing the fact of work being done in the course of the

employment with injuries arising therefrom appears in a countless

number of cases, in which the courts have sought to fully compensate
where it can be done without unjust discrimination: Associated Em

ployer's Reciprocal v. State Industrial Commission, 88 Okl. 249, 212

Pac. 604 (1923); Patten Hotel Co. v. Milner, 145 Tenn. 632, 238 S. W.
75 (1921).
That heat prostration is an accidental injury arising out of and in

the course of the employment is clearly manifest in cases like those

above mentioned. The reasoning of Mr. Justice Groner leads to the in

evitable conclusion that the right to compensation is basically founded

on the proposition that the employee is exposed to a risk not visited

upon the general public. Such a ruling conforms with the provisions
of the Longshoremen's and Harbor Workers' Compensation Act, March

4, 1927, 44 Stat. 1424, 33 U. S. C. A. 901 ot. seg.; it is just in its effect

upon those to whom the courts administer; it is supported by decisions

from practically every state. Leonbruno v. Champlain Silk Mills, 229

N. Y. 47, 128 N. E. 711, 13 A. L. R. 522 (1920). Texas Employers' In
surance Association v. McGrady, 296 S. W. 920, Complete Tex. Stat.

1920, art. 5246-5282. � R. P. S.
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BOOK REVIEWS
LAW AND THE MODERN MIND�by Jerome Frank. With an

introduction by Judge Julian W. Mack. Brentano's, 1930, New
York. Pp. xviii, 362.

"We start as infants with fetish worship; we consider
our nursery to be the centre of the universe ; and we learn

but slowly and with difficulty to conform our imaginative
constructions to scientific truths. It is no wonder, then,
if the belief, even of cultivated minds, is often a hetero

geneous mixture of elements representing various stages
of thought; whilst in different social strata we may find

specimens of opinions derived from every age of man

kind."1
Mr. Frank has written a brilliant but highly contro

versial book. He considers the attitude of laymen, of law
yers and of judges toward the law and finds much con

fusion of thought. There is a common belief that the law
is simple, certain and invariable: it is, of course, none of
these things, but this "basic myth" survives, mainly
through the use by lawyers and judges of the self-
deceptive language of logic and the constant reiteration
that not the decision or judgment of the court, but the
"rule" or principle which induced the decision, the legal
Logos which was in the Beginning, long before it became
materialized by the official action of a court, is "law."3
Professor Beale of the Harvard Law School is singled out
as an outstanding exponent of this concept of law�dubbed
sometimes by Mr. Frank "fundamentalism" in opposition
to his own "realism,"3 and "Bealism" at other times. It
might less picturesquely be called the "Platonic" or "Rea
listic" (in the Mediaeval sense) concept.
Mr. Frank makes an analysis of the most cultivated

legal minds and finds in them traces of the "basic myth"
� Leslie Stephen, Histobt of English Thought in the Eighteenth

Centuby (3d ed., 1902), v. I, p. 5.
2 J. H. Beale, Jr., Tbeatise on the Conflict op Laws (in preparation;

Pt. I published), quoted by Frank at p. 48.
3 Professor Adler rightly suggests that "rationalism" and "empiri

cism" have "less eulogistic and derogatory imputation": Law and the
Modern Mind: A Symposium, by Professors Llewellyn, Adler and Cook
31 Col. L. Rev. (1931) 82, at 91. These three short articles offer a

lively contrast in views and methods.
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of certainty�not even von Jhering, Demogue, Wurzel,
Pound, and Cardozo are entirely absolved. Justice Car-
dozo comes almost up to scratch, but only one legal
thinker fully meets the test, and his name may be easily
guessed: Justice Holmes.
Holmes, according to Mr. Frank, is the just man made

perfect. Few of us who admire that great judge would
dissent from this: but our assent need not imply accept
ance of all Mr. Frank's conclusions. A few quotations
from Justice Holmes's opinions and other writings will
suffice : 4

"The prophecies of what the courts will do in. fact, and nothing
more pretentious, are what I mean by the law."5
"The Common law is not a brooding omnipresence in the sky

but the articulate voice of some sovereign . . ."o
"General propositions do not decide concrete cases. The decision

will depend on a judgment or intuition more subtle than any
articulate major premise."7
"To rest upon a formula is a slumber that, prolonged, means

death."8

"A word is not a crystal, transparent and unchanged, it is the
skin of a living thought . . ."9

"To have doubted one's own first principles is the mark of a

civilized man.""

"Delusive exactness is the source of fallacy throughout the

law.""
"And the logical method and form flatter that longing for cer

tainty and for repose which is in every human mind. But certainty
generally is illusion, and repose is not the destiny of man. Behind

the logical form lies a judgment as to the relative worth and im

portance of competing legislative grounds, often an inarticulate

and unconscious judgment, it is true, and yet the very root and

nerve of the whole proceeding. You can give any conclusion

logical form.""

* For an interesting study of Holmes as "perceptualist," compared
with the "conceptualism" of thinkers like Stammler, see John C. H.

Wu, The Juristic Philosophy of Mr. Justice Holmes, in Juridical

Essays and Studies (1928), 101.
5 The Path of the Law, in Collected Legal Papebs (1920), 167,

173. This is Holmes's famous "bad man" attitude.
6 Southern Pacific Co. v. Jensen, 244 U. S. 205, 222, 61 L. Ed. 1086

(1917) [dissent].
7Lochner v. N. Y., 198 TJ. S. 45, 76, 49 L. Ed. 937 (1905) [dissent].
8 Holmes, Ideals and Doubts, Collected Legal Papers (1920) 301, 307.
sTowne v. Eisner, 245 U. S. 418, 62 L. Ed. 372 (1918).
io Ideals and Doubts, Collected Legal Papers (1920), 301, 307.
ii Truax v. Corrigan, 257 U. S. 312, 342, 66 L. Ed. 254 (1921) [dissent].
" The Path of the Law, Collected Legal Papers (1920), 167, 181.
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This is enough to show the "realism" of Justice Holmes's

thinking. And he thinks law should be consciously di

rected toward a social end.13
But to return to Mr. Frank's argument: he finds in

child psychology the beginning of this emotional hanker

ing after certainty, and he develops an elaborate argu

ment strewn with quotations from the psychoanalysts
(toward whose hypotheses he strangely does not show

the same scepticism which he displays toward "Bealists").
As the child looks to his father, so the immature mind

looks to the law, in a world of chance and change. To be

emotionally adult, he says, one must get rid of the Father-

Authority complex. But we need not follow in detail this

argument.14 Our concern is with the question whether

the "basic myth" is altogether a myth, and even if it is,
whether it does not serve some social end.

The extent to which the most "emotionally adult" judge
can exercise judicial discretion is limited and conditioned

by the methods of judicial decision, and by those very

"rules" the existence of which Mr. Frank scouts. Justice

Holmes has never forgotten�what Mr. Frank apparently
overlooks�that a measure of certainty does exist since a

judge's power is not limitless: "I recognize without hesi

tation that judges do and must legislate, but they can do

so only interstitially. They are confined from molar to

molecular motions. A common law judge could not say,

"I think the doctrine of consideration a bit of, historical
nonsense, and shall not enforce it in my court."15 The

mandate of the legislature clearly leaves no room for dis
cretion: "And when the legislature clearly indicates that
it means to accomplish a certain result within its power
to accomplish it is our business to supply any formula

is "Still it is true that a body of law is more rational and more civi
lized when every rule it contains is referred articulately and definitely
to an end which it subserves, and when the grounds for desiring that

end are stated or are ready to be stated in words." Path of the Law,
Collected Legal Papers (1920), pp. 167, 186.
i* Professor Beale has given his answer to this conclusion: "We are

told that when they [i. e., judges] decide cases they react to the facts,
and law is their behavior-pattern. Granted: all judges decide cases ac

cording to their visceral reactions; but this does not solve the prob
lems of life." 44 Harv. Law Rev. 501 (1931).
is Case supra at note 6.
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that the elegantia juris may seem to require."16 As Pound

(who receives the consideration of a chapter) has pointed
out, the social security demands, and there is a large de

gree of, certainty in cases involving property and com

mercial transactions: every fee simple is like every other,
a bill of exchange is not unique. It is in the "human

conduct" cases like negligence, that fluidity is desirable
and necessary.17 That the line between such cases may

not always be easy to draw does not vitiate the distinc

tion. The predictability of judicial decision rests on

something more certain than animal behaviorism, even if

general jury verdicts do not (the author has a telling
chapter on "The Basic Myth and the Jury").
The desirability of a dynamic jurisprudence, with con

stant change the order of the day, is questionable. It is
difficult to see what social end would be subserved by a

widespread popular belief in the shifting nature of law.
The scientific and sceptical attitude toward their own

thinking is necessary for lawyers and judges if they would
escape self-deception, but the layman's belief in the cer

tainty, invariability and stability of law would seem to be
one of the foundations of all social security. As Sir Leslie

Stephen points out,18 "in different social strata we may
find specimens of opinions derived from every age of man
kind." "Enlightened scepticism,"19 wholesome as it is for
the emotionally and intellectually adult is very dangerous
doctrine, in law as in religion, for all classes of society.
To foster the belief that ours is a government of men and
not of laws, even if it were true, could only dissolve one

of the strongest bonds of social cohesion. Demogue and

16 Holmes, J., dissenting Hoeper v. Tax Commission of Wisconsin, 284
U. S. 206, 220, 76 L. Ed. 145 (1931).

17 It is here that the intuitive mode of knowledge (Cf. Spinoza,
Ethics, Pt. II, "Of the Mind," under Theorem XL, Everyman ed., pp.
68 et seq.), is essential. Cf. Cardozo, Paradoxes of Legal Science

(1928), pp. 59-60; Judge Joseph C. Hutcheson, Jr., The Judgment In
tuitive: the function of the "Hunch" in Judicial Decision, 14 Corn.
L. Q. 274 (1929).

18 Stephen, op. cit. supra, note 1.

"Holmes, The Path of the Law, Collected Legal Papers (1920), pp.
167, 186.
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Wurzel believe in the value of lay ignorance 20 and come

in, accordingly, for Mr. Frank's strictures (pp. 222, 229).
Mr. Frank in his zeal has overshot the mark. But he

has given us a very thought-provoking book which should
be read carefully. It is highly stimulating. We get too
few books on jurisprudence in America, even of such a

controversial character as the present one. Two faults
must be found with its form: the printing of all "refer
ence" notes in the back of the book which makes a critical
reading laborious in the extreme and does not in itself
improve the appearance of the page, for footnotes are

still abundant; and the omission of citations or sources

for innumerable quotations, without excuse in a work of
scholarly pretensions. Full appendices afford the author
space for further tilting at the myth-makers after the
main joust is over. The book has an index.

Mangum Weeks.*
Washington.

CASES AND READINGS ON PROPERTY, VOL. I�by Dean Everett
Fraser. Comjmerce Clearing House, Chicago, 1932. Pp. 511.

Richard Preston, in the preface to his treatise on Es
tates, says : "The most mature reflection, and the unerring
guide of experience in the education of pupils, have
brought the fullest conviction to my mind that the knowl
edge of the quantity or measure of Estates, ought to be
with every person, anxious to become acquainted with the
rules of Property, either as a Barrister, a Conveyancer, a
Pleader, or a Solicitor, the foundation of his studies."
Mr. Preston's statement probably expresses Dean

Fraser's pedagogical experiences and discloses his ob
jective in producing his first casebook for the introductory
course in real property as aptly as any words that could
be chosen. Teachers of real property would probably
generally agree that the doctrine of Estates, which was

brought to this country from England, still persists as the
most distinctive and important feature of our real
property law. Any differences of opinion which arise are

20 Apparently Professor Llewellyn concurs in the same view. See
op. cit. supra, note 3, at p. 89.
?Formerly Assistant Solicitor, U. S. Department of State; now At

torney, U. S. Board of Tax Appeals.
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more likely to be over the method of presentation of this

significant part of our land law rather than a questioning
of its importance.
The traditional method of presenting the doctrine of

Estates and the fundamental rules of property has been
to distribute the materials through several courses, such
as Rights in Land, Titles, Trusts and Future Interests.

Eventually, the law student received a knowledge of
Estates and all the other fundamental rules, provided a

course in Future Interests was offered, and if offered,
assuming that the student elected to take it. Of late years
considerable progress has been made in the selection and
arrangement of casebook materials and it is the arrange
ment feature of Dean Fraser's book which is the most
distinctive part of it. The volume is designed to give a

complete survey of the history of conveyancing and of the

important types of interests in land and chattels. The
author's objective is to present the whole story of Estates
and the fundamental rules of property as developed at
common law and under the Statutes of Uses and the
Statute of Wills, as one complete picture and to do so

early in the career of the law school student. The student
is thereby expected to find it easier to gain a knowledge
of the fundamentals of real property and to acquire the
necessary historical background for all the remaining
property courses at one time. To that end Dean Fraser
deals more fully with the Nonpossessory interests than is
usual in an introductory course. A limited study of
powers and of the Rule against Perpetuities is also in
cluded. Most of the important problems ordinarily
treated in a course in Future Interests are dealt with
sufficiently to enable the student to at least recognize the
problems later in practice. To make room for this more

extended treatment of Estates and Nonpossessory inter
ests many of the topics such as Licenses, Easements,
Profits, and Covenants Running with the land, which are

frequently treated in an introductory course, have been
postponed to be given in a second course.

This one complete picture is to be presented through
the use of selected readings from leading authorities and
through the usual case method with the emphasis upon
the latter. Considering the historical background of the
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subject it is believed that the author strikes a happy
medium between the two. Teachers of property best

realize that the modern law may be better understood and

appreciated by considering its origin in the feudal land

law. Some historical matter, therefore, cannot be avoided.

However, the teacher must not lose sight of the fact that

he is training lawyers and not students of history and

institutions. The author seems to appreciate that view

point by dealing with the historical aspect of the subject
by itself rather than attempt to mingle it with the modern

law. Usually the selections precede a group of cases,

though occasionally they have been more appropriately
placed between cases or at the end of the chapter.
No one, without reading the book, can appreciate how

much painstaking labor must have gone into making the

selections and how much utility there is in them. The
reviewer was particularly pleased to see a considerable
number of passages from that great commentator Black-

stone, for one would have to search far and wide to find
an outline of property with a more lucid statement of

general principles than that great jurist has given us.

The passages also serve to introduce the law student to
the great jurist. The manner in which Dean Fraser has

frequently taken selections from several authorities and
so dovetailed them that they appear as one theme with
little overlapping or repetition is worthy of notice. Like
wise, there is little duplication as between the selections
and the cases. Two of the best examples of the author's
selectively are the excerpts from Markby (p. 208) on the
explanation of the theory of several persons having estates
in the land at the same time, and the excerpt from Mait-
land (p. 289) as an explanation of the troublesome ques
tion�that for the Statute of Uses to apply one person
must be seised to the use of another, etc. Where can one

point to a better explanation of a subject that has
troubled many a student? In passing it may be added
that the selected readings might serve the following pur
poses: (1) As a historical background; (2) as an addi
tion to the substantive law; (3) they may serve in place
of lectures in introducing the various topics.
Slightly less than one-quarter of the total space is oc

cupied by the selected readings, the remainder being
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devoted to about 150 well chosen cases. Approximately
25 per cent of the cases are leading English cases, ordi

narily distributed through Rights In Land, Titles, Trusts,
and Future Interests and upon the inclusion of which
most teachers would probably agree. Of the other 75 per
cent it can be said that they are of a decidedly modern

trend and of a practical nature. Forty-seven of them

have been decided since 1910, with 16 of these decided
within the last four years. The geographical distribution
is general enough to suit anyone. Though Illinois, Massa
chusetts and New York are favored with about 14 cases

each, Arkansas and Rhode Island are not overlooked when

they offer a good specimen.
Due consideration seems to have been manifested for

the Freshmen. Considering the types of problems that
must necessarily be treated, the cases are not difficult
and are of the well reasoned type. Cases of a contro
versial nature as well as cases complicated by questions of

pleading have generally been avoided, while cases with
rather definite conclusions, laying emphasis upon the rules
of law, have been chosen. This may not meet with the

approval of those who prefer to include cases not well
reasoned as being just as useful as the well reasoned
cases. However, it may be argued that the first course in
real property is difficult enough without the second type
of case. There are a number of cases wherein the legal
interests are created by Will and which incidentally also
involve the construction of Wills. The writer has always
felt the need of such cases in the earlier courses on real
property in order to acquaint the student with at least
the elementary problems of draftsmanship and construc
tion without awaiting a course in Future Interests.
Other matters deserving passing comment are, the foot

notes, the Restatement, the chapter headings and the size
of the book. The footnotes are not numerous, and with
the exception of a very limited number of problems by the
author, are not the type to raise new problems or to
provoke diversity of opinion and controversy. They are

more generally confined to additional statements of the
law, to statutory changes, and references to legal periodi
cals. Chapter I is a reprint of the American Law Insti
tute's restatement of the law of property which may serve
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as a basis for a preliminary discussion of terms and for

reference purposes. In heading the chapters the author

has, in several instances, discarded the conventional desig
nations and substituted others. For example, Chapter
VII, which has the cases on merger and acceleration is
headed�"Effect of the Acquisition of Two or More Inter
ests by One Person and of the Elimination of Prior In
terests." Chapter VIII, which contains cases involving
the Rule in Shelley's Case, is labeled: "Limitations in the
Form of Remainders to the Heirs of the Conveyor, or

the Heirs of a Conveyee." And Chapter XI is headed:
"Rule Against Remotely Contingent Interests" instead of
the conventional designation�Rule Against Perpetuties.
These new designations may or may not prove helpful.
Some will question their utility in view of the long estab
lished usage of the old headings.
Though the casebook is considerably shorter than the

average for a three-hour course, no one need worry about
a lack of materials. What is within is of so substantial
a nature that it will prove sufficient. Then, too, the book
lends itself readily to filling up by the instructor, as he
may see fit, with materials deemed practical in his juris
diction. Its brevity should please those who hold the
opinion that a casebok is spoiled by necessary omissions
of large blocks of cases.
It is submitted that Dean Fraser has skillfully built a

casebook upon a logical and sound theory of presentation.
The book should prove to be a better key to a difficult
subject adding to the pleasures of both the student and
the teacher. In its production the Dean has ably sustained
the splendid reputation which he has long enjoyed among
his colleagues as a scholar and teacher. The book is likely
to rank high in veritable flood of property casebooks
within the last year.

M. P. Rapacz.*
Chicago.

?Professor of Law, De Paul University College of Law.
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CASES AND MATERIALS ON THE LAW OF LANDLORD AND

TENANT�by Albert C. Jacobs. West Publishing Co., St.

Paul, 1932. Pp. 903.

Members of the faculty of Columbia University, in a

series of case and material books, have abandoned the

customary sub-division and arrangement of the law of

property, universally used since the days ofWilliam Black-

stone, and have adopted a new classification in which the

subject is treated under the headings: "Possessory
Estates," "Trusts and Estates," "Vendor and Purchaser,"
and "Landlord and Tenant." The present volume of Pro
fessor Jacobs assembles cases and materials on the law
of Landlord and Tenant.
The experience of the writer of this review, both as a

teacher of the subject of real property, and as an active

practitioner for many years, has convinced him that the
law dealing with the relationship of Lordlord and Tenant
does not form a principal division of the law of real prop
erty. His experience also has brought him to the con

clusion that no section of property law is so unsatis

factory, from a teacher's standpoint, as that which re

lates to Landlord and Tenant. There are many arbitrary
rules of law governing cases arising with regard to that
relationship, which cannot be defended from a stand

point of reason, but which, having been emphatically
announced by the courts, and adhered to during long
periods of time, have become rules of property, and can

not be ignored or changed by court decisions without dis
astrous results. Many cases involve nothing more than
the interpretation of the contract of lease, and would
present a different rule of law if the language of the
instrument were different. The teaching of a subject
replete with such instances to a student who approaches
it with a mind well developed for inquiry into the reasons

of the law, is, to say the least, tedious and without fruit.
Let me illustrate just what I mean by the case of Gardiner
v. William S. Butler Co., Inc.,1 where the opinion was

delivered by Mr. Justice Holmes. This case is not in
cluded in Professor Jacobs' volume; but is typical of many
cases on the law of Landlord and Tenant. There was

1245 U. S. 603, 62 L. Ed. 505 (1918).
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a receivership suit against William S. Butler & Co.,

Inc., and the case came before the court, upon the report
of a master, asking the court to decide whether two

claims were provable. The first claim was upon a lease

made by one Gardiner, to William S. Butler & Co., Inc.

Receivers were appointed for the company. The receiver

elected not to assume the lease, and the lessor re-entered.

The lease provided that in case of re-entry, the lessee

should pay to the lessor the difference between the rental

value and the rent and other payments required for the

residue of the term. The lessor advanced a claim for rent

up to the time of re-entry, and for damages from time of

re-entry to end of term. Both rent and damages were

allowed.
The second claim was upon a lease by one Russell, to

William S. Butler & Co., Inc., of which Gardiner had pur

chased the reversion. The landlord claimed the rent until

re-entry and damages to the end of the term, similar to
those held allowable under the former lease, but simply
on the ground that the lessor had lost the benefit of his bar

gain from the time of re-entry, the lease not containing
any clause stipulating for such an allowance.
The court said : "Of course, there are plausible analogies

for the contention. But the law as to leases is not a mat
ter of logic in vacuo; it is a matter of history which has
not forgotten Lord Coke. Massachusetts has followed the

English tradition and we believe that it is the general
understanding in that State, that in the absence of statute
or express contract, a lessor who has terminated a lease,
and evicted the tenant has no further claim against the
lessee."
This is a very important case, but since it is grounded

upon English tradition, and an understanding existing in
Massachusetts, not very much can be derived from an

opinion such as this in aid of training the student to
acquire a knowledge of law by methods of deduction.

So much of the case material in this book consists of
decisions which are fundamentally based upon similar
considerations to those which the court relied upon in the
case just cited, or upon the construction of contracts be
tween lessor and lessee that ability to think and reason
in a legal way and upon sound legal principles can be
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acquired only with difficulty from a study of this volume.
The number of cases which are given in extenso is

small in comparison to the number of cases given in
abstract. This constitutes a marked departure from the
case method of legal study in the direction of the problem
method of legal study.
The reviewer seems to see in this volume traces of the

influence of a modern theory of education advocated at

Columbia University for the elementary grades: that the
child should be trained through projects, and given prob
lems to grapple with, to be solved as best he can solve
them. The teaching of law by such a subjective method
would probably result in a bench and bar with slight
regard for the fixed principles of the law, and with an

inclination on the part of judges to decide each case as a

separate, individual problem, with increased influence of
sentiment and feeling.
Lawyers and judges trained under the case method,

through intimate knowledge of the cases in the original
collections, which they have continuously cited in argu
ment and opinion, have made those cases landmarks in
our law, and the reasoning of the opinions in those cases

has had a widespread and powerful influence upon the
substantive law as it stands today. How training future

lawyers with problems such as are presented by the bare
statements of fact in case material to be considered and
solved by the student in the light of his own reasoning
will effect the substantive law of real property in the

future, of course cannot be known, but it would seem to
be a fair conclusion that the law as we know it today will
undergo vast, radical and heterogeneous changes when
the judges who have been trained to solve legal problems
by their own mental processes are rendering the decisions.
Much is made of long term leases, renewable for ever.

These leases have been well known in Maryland and the
District of Columbia for more than one hundred years.
In Bosley v. Wyatt,2 the character of these leases was

discussed and it was pointed out that they had taken
the place of the purchase money mortagage and the
bond for conveyance because they were more convenient

2 14 How. 390 (1852).
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both to seller and purchaser. The vendor holds his ground
rent as security for the purchase price of his property,
the rent reserved being always precisely the interest on

the amount of purchase money unpaid. Such ground rent

leases are only technically within the subject of Landlord
and Tenant.
The selection of the modern cases given at length is

excellent and questions suggested are well phrased and
calculated to cause the student to view the reported case

in relation to other legal principles.
Joseph D. Sullivan.*

Washington, D. C.

OASES ON AHI LAW�by Carl Zollman. Second Edition. West

Publishing Company, St. Paul, 1932. Pp. 612.

In the preface to the second edition of his valuable and

unique work, Professor Zollman points out that during
the two and a half years which have elapsed since the first

edition, the number of decided cases on aviation and radio
law has approximately doubled. The need for a revision
of this case book needs no further explanation.
The arrangement of the new edition deserves more than

a passing comment. It was to be expected that the
author would include the numerous aviation and radio
decisions which have become available since the first
edition was prepared. Professor Zollman wisely con

cluded that no useful purpose would be served by includ
ing many of these decisions in their full text. Prolix
statements of fact have been tersely rewritten, any many
cases of lesser importance which appeared in the text of
the first edition have been reduced to notes. Foreign
cases having no counterpart in our law have been included
in the text.

Recognizing that the law of aviation and of radio is, in
each instance, in the formative state, and that reason
rather than precedent is often the practitioner's most im
portant aid, the author has generously annotated this
edition with bibliographical references to articles which
have appeared in the three journals devoted exclusively to
?Professor of Law, Georgetown Law School.
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aviation and radio law". The usefulness of this feature
can scarcely be over-emphasized.
Many important aviation and radio cases are now in

the courts. Several very important decisions may be ex

pected within the next year or two. Obviously, the com

mercial growth of aviation and radio will find its reflec
tion in an increasing amount of litigation. New questions
will be raised, new principles will be adopted by the
courts. The writer offers the very friendly suggestion
that when a third edition becomes necessary, the author
will see fit to separate the treatment of the law of avia
tion from that part of his work which is devoted to radio

law. These two branches of jurisprudence have nothing
in common. Attorneys interested in one are unlikely to

have any great interest in the other. With the growth of
the law in each of these fields, there seems to be no par
ticular advantage to the joint treatment of the subjects.
Neither expediency nor economy will be served by their

continued misalliance.
John W. Guider.*

Washington, D. C.

ANNUAL DIGEST OF PUBLIC INTERNATIONAL LAW OASES�

Years 1927 & 1928. Edited by Arnold D. McNair & H. Lauterpacht.
Longmans, Green & Co., London, New York, Toronto: 1931. Pp.
lii, 592.

The first volume of this series, covering the years 1925

and 1926, was noticed in the pages of this Journal some
two years ago.1 The present writer pointed out then the

significance of this new publication in the field of inter
national law. It is fortunate for all concerned that the
editors and publishers have with this volume carried the
work a biennium further and are now able to announce

that "the next two volumes to appear will cover the six

years, 1919 to 1924, inclusive" (p. ix). This will give us

a complete digest from the close of the Great War and the

beginning of the new world order.
The same distinguished editors are responsible for the

present volumes as for the first, and the advisory com

mittee which sponsors it still carries the names of Sir

?Member of the Bar of the District of Columbia.
1 Book Reviews (1931), 19 Georgetown Law Journal 401.
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Cecil J. B. Hurst, Mr. Hammarskjold, Sir John Fischer

Williams and Mr. Beckett. The list of contributors of di

gests of decisions of national courts shows, however, some

important changes. Altogether names of 17 new contrib

utors appear. The learned editors, Dr. McNair and Dr

Lauterpacht, have respectively taken Great Britain and

Germany, assigning France to Professor Decenciere-

Ferrandiere, while Professor Dickinson, of Ann Arbor, is

now responsible for America. None acquainted with Pro

fessor Dickinson's legal writings 2 will fail to consider the

choice of him as American reporter singularly happy.
The present volume is slightly bulkier than its prede

cessor, as it contains 389 digests, 172 of which come from

the decisions of the Permanent Court of International

Justice, and other international tribunals, while the re

mainder cover national court decisions of some 35 states.

There are 41 decisions of courts in the United States in

cluded, nearly all of them, naturally, the judgments of the

Supreme Court and of the lower federal courts, with a

few state decisions. They deal largely with rum seizures,
Chinese exclusion, naturalization and recognition. Some

of these cases involve no principle of international law

but only the rights of aliens in the United States under

the 5th or 14th Amendments. Such examples are the

cases involving the position of Japanese-language schools

under an Hawaiian statute,5 and of an American-born

Chinese girl who sought to compel the Mississippi State
Superintendent of Education to admit her to the white

public schools, although she had free access to the public
schools established for the "colored" races.4 The editors

confess that such cases do not involve international law

but are "included by reason of the important part which
the question of schools is playing in the matter of Min

orities" (note, p. 355). Such inclusiveness certainly does
not impair the volume's usefulness, and is to be com

mended so long as the matter is limited in amount.

Thirty decisions of the American-Mexican General

2 Equality of States in International Law (1920) ; A Selection of

Cases and Other Readings on the Law of Nations (1929), etc.
3 Farrington v. Tokushige, 273 U. S. 284, 71 L. Ed. 648 (1927).
4 Gong Lum v. Rice, 275 U. S. 78, 72 L. Ed. 172 (1927) ; Bond v. Tij

Fung, 148 Miss. 462, 114 So. 332 (1927).
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Claims Commission are included, and a half-dozen de
cisions of the German-American and Tripartite Commis
sions; while the Palmas Island Arbitration between the
United States and Holland and before the Permanent
Court of Arbitration gives rise to no less than twelve
separate entries under various heads of the digest. The

desirability of thus scattering the disjecta membra of a

single decision throughout the volume may well be ques
tioned. This practice is openly defended by the editors
in the preface (p. viii), and the work being a digest, may
be beyond logical refutation; but the fact remains that
the several points of a case can never be given in iso
lation their true weight and show it only when read as

parts of the whole decision.
In the review of the earlier volume the present writer

took occasion to call attention to the importance of stress

ing in certain instances the views of the minority of the

court, or even, in exceptional instances when the court
was undivided, the contention of the losing party.5 While
a digest must concern itself primarily with cases as de
cided, the ratio decidendi is of the first importance and
should be able to bear the criticism of dissenting judges.
It is encouraging, therefore, to find that the views of
Holmes and Brandeis, JJ., as dissenters have not been

neglected ;
6 and it is to be regretted that Judge John

Bassett Moore's dissent from the grounds of the decision
of the Permanent Court in the important S. S. Lotus case 7

could not have been noticed fully.
The old categories of classification used in the earlier

volume are retained. As was earlier suggested, such a

well-known classification has its advantages over one

founded upon some fanciful "functional" scheme which,
for example, would regard all substantive international
law as a deposit left by the operation of interventional
procedure. But it must be confessed that such a digest
sub-heading as "Equality of States," for instance, ap
pears academic, while the heading, "The Individual in

s Op. cit. supra note 1, at 405, citing the Cayuga Indians case, Amer
ican and British Claims Arbitration.

� See the digest, at pp. 187-188, of Maul v. U. S., 274 U. S. 501, 71
L. Ed. 1171 (1927).

7 Permanent Court of International Justice: Series A, No. 10 (1927).
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International Law," is so vaguely embracing in its con

tours that the general practitioner might easily flounder

through half the volume before finding under this head

what he sought. A mere alphabetical abridgement may
prove more helpful in practice than the most logically
systematic digest overloaded with subtle refinements of

classification. The index affords a balance to such a

system, but the system itself must offer some compromise
between logic and practical expediency. The whole mat

ter deserves the most careful consideration, for the use

fulness of the series must depend largely on its ready
usableness.
A glance at this substantial volume of some 600 pages,

especially when one remembers that it contains not full

reports of the decided cases but merely brief digests of
them and for two years only, cannot but impress one with
the accelerated growth of the corpus juris gentium. On
this account, if no other, the learned editors and their
collaborators and benefactors (the work appears as a

"study" of the London School of Economics and Political
Science) would deserve our hearty thanks for this further
scholarly contribution which may be expected to lighten
considerably the burden of research for both writers and
practitioners in the field of international law. Any criti
cism of the work can only serve to emphasize the
thoroughness and scholarship with which so difficult an

undertaking has been accomplished.
Mangum Weeks.*

Washington.

MUSICAL, COPYRIGHT�by Alfred M. Shaffer. Callaghan and
Company, Chicago. Pp. 461.

The author says "We have tried as far as possible to
humanize the sometimes dry subject of copyright. Previ
ous works have dealt with the matter mainly for the use
of attorneys. The present volume has been prepared to
give the composer, author and layman, as well as the
lawyer, the first complete study of musical copyright yet
published in the United States."

�Formerly Assistant Solicitor, U. S. Department of State;
torney, U. S. Board of Tax Appeals.
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As might be expected, the book is somewhat gossipy
referring to a good many musical matters which are not

purely legal. There is an interesting humanized introduc
tion by Dean Wigmore of Northwestern University Law

School who recounts his own prowess in the field of
music. Dean Wigmore says he believes the present book
to be a good one in the field, although he admits he has
not read the book.
The book is divided into an introductory chapter on the

history or evolution of musical copyright and three parts
entitled "Practical Features of Copyrights," "Infringe
ment" and "International Copyright."
The author confines himself very well to his chosen sub

ject and pays very little attention to anything other than
copyright of music. He indicates what may be copyrighted,
distinguishing the three classifications of musical works
under the 1909 statute, and indicates what may not be
copyrighted. He devotes a chapter to describing the pro
cedure to obtain copyright, and another chapter indicating
the things which will lose or abandon the right to protec
tion. This is followed by a chapter on business relations
with some good advice on sales, licenses and dealings with
publishers, with a reference to taxation phases of copy
right, apparently going to press before the recent Su
preme Court decision in the Fox Film Corp. v: Doyal,
reported at 13 U. S. Pat. Q. 243, which is not contrary to
the author's forecast.
The matter of infringement is introduced with an inter

esting gossipy chapter on plagiarism. There are chapters
on copying, performing rights, records and rolls, broad
casting and miscellaneous unfair practices. The chapter
on international relations gives something of the history
of the international copyright movement and its present
status. The appendix of 140 pages contains the text of
the United States Copyright Laws and Copyright Office
Rules of the International Convention to which the United
States has not adhered ; sixteen forms for use in court and
in preparing agreements are given, followed by separate
tables of American and foreign cases cited and a good
index.
The author has endeavored to cover a very wide field

and on the whole has done this satisfactorily. It is un-
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fortunate, however, that he seems to accept as law in the

United States at the present time, without differentiation,
the decisions of our courts and decisions of the English
courts, and this largely irrespective of whether those de-

visions were made prior to the United States Act of 1909

or since, or prior to the English 1911 Act or since. He

cites 180 American cases and 140 foreign. This leads

to difficulty in some instances and may be especially mis

leading to those who are not lawyers and more or less

familiar with the law of copyrights. The English statute
is so different from the United States statute in so many

respects that its text is not controlling in the United
States and certainly decisions interpreting it cannot be ex

pected to be followed blindly by the United States courts.

Unfortunately there has been so little copyright litigation
in the United States that there are many phases of the
law unsettled and open, but we have no assurance that
our courts will follow the conclusions reached by the

English courts in similar instances.
"Nor�wonder of wonders�may his creditors seize his

uncopyrighted manuscript as leviable property," is sup
ported by reference to a Michigan case decided in 1879,
an English text book of 1927, and a Philippine law of
1924. A lawyer might hesitate to accept this as an au

thority for a proceeding instituted in a United States
court today.
The very specific limitations in the Constitution to the

authority of Congress to give protection to authors seems

largely to have been over overlooked by the author. He
considers in detail the compulsory license provisions of
our copyright law. He objects to them but nowhere men

tions the fact that they are probably unconstitutional
since Congress can only give an "exclusive right."
The fee for copyright was increased from $1 to $2 by

the Act of July 21, 1928, and the appendix includes this
amendment in the law, but throughout the text the author
states that the fee is $1.
The style is clear and interesting: "For the absolute

protection society affords during a specified period of
years, the composer agrees to add his ideas, musical or
literary, to the intellectual store of mankind." "The order
of complying with the three essential formalities publi-
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cation, deposit and notice�is not fixed and rigid. If the

chronological order is mixed, that does not invalidate the
claim." "A blunder by a publisher (or even a printer's
devil), in inserting an incomplete notice of copyright on

copies, or offering copies for sale before securing copy

right, have been calamitous to authors."
"Even a suggestion adopted by the author would make

the person who gave the suggestion a joint author."

"Among many people, musicians as well as layman, four
bars are the arbitrary minimum [of copying to indicate

infringement]�a ridiculous standard; for this would
place almost every popular song, no matter how original,
under suspicion, simply because there are so few effective

openings for these works." "Titles, for example, are not

copyrightable; but that does not prevent the copyright
owner of a composition, the title of which is imitated,
from restraining an unfair use of that title." "On the
other hand, a sheet of music with a title on it, unlike a

label on a medicine bottle, can be copyrighted, and has
value in itself." "The one who applies for a patent first
obtains it. But in copyright the case is different."
The book should be interesting reading to any musician

or to anyone interested in the law of copyrights, but be
fore accepting the author's conclusions as the law in the
United States they should be very carefully tested in view
of the substantiating cases he cites.

Karl Fenning.*
Washington, D. C.

?Professor Patent Law, Georgetown Law School; formerly Assist
ant Commissioner, U. S. Patent Office, and Special Assistant to the

Attorney General.
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Album de Abogados Mexicanos� (List of Mexican attor

neys) de la Revista Los Tribunales. Mexico. Pp. 229.

American Bar Association�Notes on Legal Education,
1932. Published by the Section on Legal Education and
Admissions to the Bar.

American Society of International Law, Proceedings of
the�at its Twenty-Sixth Annual Meeting. Washington,
1932. Pp. 291.

Aron, Harold G.�Notes on Proof. Georgic Press, New

York, 1932. Pp. 561.

Bauer, Ralph Stanley�See William Everett Britton.

Britton, William Everett, and Ralph Stanley Bauer�

Cases on Business Law, Second Edition. West Pub

lishing Co., St. Paul, 1932. Pp. 1219.

Cattell, J. McKeen�Leaders in Education, a Biographical
Directory. The Science Press, New York, 1932. Pp. 1037.

Cook, Walter E.�Cases and Other Authorities on Equity,
Second Edition; Volumes I and II. West Publishing
Co., St. Paul, 1932. Pp. 680; 662.
�Cases and Other Authorities on Equity, Second

Edition; One Volume edition. West Publishing
Co., St. Paul, 1932. Pp. 1222.

Dodd, Walter F.�Cases and Other Authorities on Con
stitutional Law. West Publishing Co., St. Paul, 1932.
Pp. 1509.

Federal Trade Commission�Chain Stores�Cooperative
Grocery Chains. Pp. 199.
�Chain-Store Leaders and Loss Leaders. Pp. 57.
�Sources of Chain-Store Merchandise, Pp. 76.
�Cooperative Drug and Hardware Chains. Pp. 28.
�Conditions in the Flour-Milling Business. Pp. 26.
�Prices and Competition among Peanut Mills. Pp. 78.

Government Printing Office, Washington, 1932^
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Fraser, Everett�Cases and Readings on Property, Volume
I. Commerce Clearing House, Inc., Chicago, 1932. Pp.
511. (Reviewed in this issue, supra, p. 104) .

Freund, Ernst�Legislative Regulation. The Common
wealth Fund, New York, 1932. Pp. 458.

Guatemala-Honduras Boundary Arbitration�The Counter
Case of Guatemala. Pp. 560.
�Annexes to the Counter Case of Guatemala. Pp. 308.
�Reply of Guatemala to the Counter Case of Hon

duras. Pp. 183.
�A Modern Boundary Question�Dr. Karl Sapper.

Pp. 15. Washington, 1932.

Jacobs, Albert C.�Cases and Materials on the Law of
Landlord and Tenant. West Publishing Co., St. Paul,
1932. Pp. 903. (Reviewed in this issue; supra, p. 109).

Kirshen, H. B.�Essays in Legal Economics. University
of Maine Studies, Second Series, No. 24, 1932. Pp. 73.

Lauterpacht, H.�See McNair, Arnold D.

Lorensen, Ernest G.�Cases on the Conflict of Laws.
West Publishing Co., St. Paul, 1932. Pp. 1118.

McCurdy, William E.�See Williston, Samuel.

McNair, Arnold D., and H. Lauterpacht�Annual Digest
of Public International Law Cases, Years 1927 and
1928. Longman, Green and Co., New York, 1931. Pp.
582. (Reviewed in this issue ; supra, p. 113) .

Powell, Richard R.�Cases and Materials on the Law of
Trusts and Estates; Volume I. West Publishing Co.,
St. Paul, 1932. Pp. 1027.

Raboy, S. A.�The Governor of Maryland. Johns Hop
kins University Studies. The Johns Hopkins Press,
Baltimore, 1932. Pp. 175.

Rohr, Charles James�A Digest of Law and Cases on

Heating Systems and Devices. American Oilburner As
sociation, Inc., New York, 1932. Pp. 361.
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Shafter, Alfred M.�Musical Copyright. Callaghan and

Company, Chicago, 1932. Pp. 461. (Review in this

issue, supra, p. 116) .

Sheriff, Andrew R.�Primer of Justice and the Law.

Hawkins & Loomis Company, Chicago, 1932. Pp. 24.

Small, Norman J.�Some Presidential Interpretations of
the Presidency. The Johns Hopkins Press, Baltimore,
1932. Pp. 208.

State, Department of�of the United States; Shufeldt
Claim of the United States of America on behalf of
P. W. Shufelt v. The Republic of Guatemala. Arbi
tration Series No. 3. Government Printing Office,
Washington, 1932. Pp. 911 and 184.

Welch, Francies X.�Cases on Public Utility Regulation
with Supplemental Notes. Public Utility Reports, Inc.,
Washington, 1932. Pp. 800.

Williston, Samuel, and William E. McCurdy�A Selection
of Cases on the Law of Sales. Published by the editors,
Cambridge, 1932. Pp. 1077.

Wormser, I. Maurice�Third Edition of Canfoeld and
Wormser's Cases and Other Materials on Private Cor
porations. The Bobbs-Merrill Company, Indianapolis,
1932. Pp. 1132.

Zollmann, Carl�Cases on Air Law, Second Edition. West
Publishing Co., St. Paul, 1932. Pp. 612. (Reviewed in
this issue; supra, p. 112).

E. C. R.
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