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LOOSE AND CONSOLIDATED COMBINATIONS UNDER
THE ANTITRUST LAWS

Russell Hardy*

THE great increase of competition in many lines of

business which has occurred during the present de

pression, has turned the minds of many American busi
ness men to the serious consideration of what means, if

any, may be used to reduce or eliminate what they regard
as extremely harsh and destructive conditions. A great
host of competitors in many branches of industry, each

striving to share in the meagre business at present avail
able for division amongst them, has produced a condition
of competition which has meant commercial extinction for
some business establishments and has broughtmany others
to their knees. Especially is this true of businesses of
moderate size, not to be classed as "big business."
In business circles the means most widely agreed upon

as particularly appropriate and practicable for effectively
dealing with the problem, short of some form of govern
mental supervision and regulation, have been, first, various
forms of loose association amongst those in the same line
of trade for concerted or uniform action with regard to
the factors of competition, while in other respects con

tinuing their separate and independent existences, or,

secondly, consolidations of competitive businesses by cor

porate or physical combination or merger, whereby the

component parts are completely and permanently com

bined in a single large unit.
Associations of competitors of the first named class are

*Special Assistant to the Attorney General of the United States;
author of Removal of Federal Offendees (1929).

123



124 GEORGETOWN LAW JOURNAL

known as loose combinations. Those of the other class are

described as combinations by fusion. In a combination by
fusion, the constituent parts are, so to speak, fused to

gether, the unification of interest and control of previously
separate, independent and competitive units being com

plete and permanent. Examples are, where two or more

corporations are united through a holding company, where

one corporation acquires control of another by stock

ownership, or where one corporation acquires the assets

and business of a competitor. Agreements amongst com

petitors with regard to prices, pooling arrangements, or
arrangements for division of the business, and the like,
are examples of the more efficient type of loose combina
tions. Unlike a combination by fusion, each participant
in a loose combination is in all other respects free to

conduct his business independently, and the combination
is always incomplete and impermanent.
Both forms of combination proposed as remedies con

template the substitution of concerted action and combi
nation amongst competitors for competition. One of the
remedies is, therefore, clearly and directly in conflict with
the Federal antitrust laws, and the legality of the other is
not free from doubt. Those laws were enacted to "main
tain free competition in interstate commerce" 1

�"to secure

competition and preclude combinations which tend to de
feat it." 2 "Any concerted action by any combination of
men or corporations to cause, or which in fact does cause,
direct and undue restraint of competition" 3 falls within
their condemnation.
Measures for exemption from this condemnation have,

therefore, been seriously pressed, especially to permit com
petitors to associate themselves in loose combinations to
deal with many of the problems of competition. Exemp
tion of the corporate or merger form of combination has
not been so greatly desired, amongst other reasons, be
cause it is not deemed to be a practicable means for af-

i American Column & Lumber Co. v. United States, 257 U. S. 377, 66
L. Ed. 284 (1921); aff'g 263 Fed. 147 (W. D. Tenn., 1920).

a International Harvester Co. v. Missouri, 234 U. S. 199, 58 L. Ed.
1276 (1914).

s Supra note 1.
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fording relief in those branches of industry most greatly
in need of help. Especially is this true in those fields
where the business is more or less equally distributed
amongst many competitors, and no single unit of great
outstanding size is present. In other instances, peculiar
conditions, problems of financing, valuation, and the like

prevent recourse to this means. Elsewhere the natural
desire on the part of all men to continue to enjoy the
control and management of an independent business, pre
vents the complete surrender in this regard which is

required by a combination by fusion.

Indeed, instead of desiring greater freedom to form
combinations by fusion, amongst a variety of reasons ad
vanced for modifying the harshness of the antitrust laws

against loose combinations, it is said that such a change
would merely remove a discrimination which now obtains
in favor of combinations by fusion. It is pointed out that
a loose combination is prohibited by the existing statutes
and always destroyed when found to exist, even if merely
for the purpose of reducing or regulating (not wholly
destroying) competition, whereas a combination in cor

porate or other fusion form, which inevitably, totally and
permanently eliminates all competition amongst the com

ponents, is rarely, if ever, both prohibited and dissolved.
Only such a change in the law is sought, it is said, as will
put a group of competitors loosely organized upon the
same footing before the law as a group of competitors
permanently and strongly organized by corporate or mer

ger combination.
Lawyers familiar with this branch of the law will deny

that there is any such distinction between loose combina
tions and combinations by fusion. Both, they say, are

equally condemned by the statutes, where the effect upon
competition is the same in both instances. True, a combi
nation by fusion may entirely end competition amongst
the component parts, and yet not be illegal, while a loose
combination having a like effect has never escaped ; but no
case has ever sanctioned the elimination of competition
by a combination by fusion unless it appeared to have
been not only unintended by the parties but merely inci
dental to some lawful main purpose, or incidental to the
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exercise of some lawful right of the parties. Always
where it has appeared that a combination by fusion has

been animated primarily by a purpose to end competition,
it also has fallen under the ban of the law. Only those
combinations by fusion have escaped the condemnation
of the courts, say the lawyers, where the effect upon com

petition has been unintended, indirect and incidental,
whereas as regards loose combinations held to be violative
of the law, the effect upon competition has been direct
and not merely incidental to some legitimate main purpose,
A comparison of some of the authoritative cases illus

trating and dealing with the several classes of combina
tions heretofore described, will serve to test the sound
ness of the criticism coming principally from business
circles of discrimination and inconsistency in treatment

by the courts, as well as to throw some light on the sound
ness of the grounds for the distinction in treatment indi
cated by the cases.

In this comparison the principles of law, if any, which
may support a different result in different cases will be

largely disregarded. This is because the criticism is that
in cases indistinguishable so far as the termination of
competition is concerned, the courts have reached wholly
different and inconsistent practical results under a statute
whose great desideratum is the preservation of compe
tition. Legal reasons and practical difficulties which have
been deemed sufficient in particular instances to justify or

compel a disregard of the great public policy embodied in
the antitrust laws�the preservation of competition and
destruction of combinations which defeat it�have not
appealed to those who desire to engage in activities which
will impair competition in no greater degree than has
occurred in the exempted instances. The form of the
combination, therefore, its magnitude, and extent of con

trol, its effect upon competition amongst the parties, and
he power of outstanding competition, will be the princi
pal items of comparison.
The most recent instance of a combination by fusion

dealt with by the courts is that of United States v.
Standard Oil Company (the so-called Standard-Vacuum
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Case)} The Standard Company proposed to acquire the
assets and business of the Vacuum Oil Company in return
for shares of its stock, the stock being delivered directly
to the stockholders of the Vacuum Company. The Gov
ernment sought to prevent the transaction as violative of
the decree dissolving the Standard Oil Trust.5 The
court held the transaction was permissible because not
violative of the Sherman Act. Under the plan proposed
and finally consummated, the Vacuum Company was dis

solved, but a new company of the same name was created
and the acquired assets and business were transferred to

it, in exchange for all the stock of the new company.
This involved procedure was evidently followed to avoid
the prohibitions of the Clayton Act with regard to the

acquisition by one corporation of the stock of a com

petitive corporation.
Both companies made and sold 25 per cent of all pe

troleum products used in New York and the New Eng
land States, and active and substantial competition existed
between them. Describing this competition, the court said
"there is active competition in Western and Central New

York, and, to some degree, in other parts of New York
in gasoline; there is competition of varying intensity in
automobile lubricants in every state (twenty-nine states),
where Socony sells such, and there is substantial com

petition in three types of industrial oils in New York and
New England, and, to a less degree, in one type of in
dustrial oils in the 'Southwest.' This is the existing com

petition which will disappear through the merger." A
substantial part of the business of each company was also
what may be termed "complementary-competitive"�that

is, in similar but not identical products.
Although this active and substantial competition was

ended by the combination, which then constituted "the

strongest single force" in the New England competitive
territory, the court held that it was not violative of the
Sherman Act, nor prejudicial to the public interest. The
court found that there was no intention to restrain trade

M7 F. (2d) 288 (E. D. Mo. 1931).
s Standard Oil Co. v. United States, 221 U. S. 1, 55 L. Ed. 619 (1911) ;

modfg and aff'g 173 Fed. 177 (E. D. Mo., 1909).
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and the purpose and "main motivating cause" of the

merger was to create an integrated business�that is, to
combine in one company a complete and diversified line of

products. The combination was said to be merely in pur
suance of a tendency in the industry to integration, which,
as stated in United States v. United States Steel Corpora
tion,6 "signifies continuity in the processes of the industry
from ore mines to the finished product."
As to the power of the combination and outstanding

competition, the court found that the merged companies
"will not dominate nor approach domination of the in

dustry in the United States or in the New York and New

England area; ... it will meet keen and effective and
continued competition in every substantial market through
out this country from a number of concerns large and
small�a few of which are stronger in every way than
it will be, and many more of which are strong and for
midable."
The classic illustration of a loose combination is pre

sented in the leading and celebrated case of Addyston
Pipe & Steel Co. v. United States.'' A comparison of the

principal facts in that case with those in the Standard-
Vacuum Case s will throw some light upon the present
inquiry. The defendants in the Addyston Case 9 were six
manufacturers of cast iron sewer pipe, representing 21

per cent of the business in the United States, and 44 per
cent in the competitive territory where most of their sales
were made. They contended that their combined capacity
was not more than 30 per cent of the total capacity of the
country. They associated themselves in a loose combina
tion for submitting collusive bids to buyers of sewer pipe.
The privilege of submitting a winning bid, to be pro
tected by the others by higher bids, was sold by an auction

s 251 U. S. 417, 64 L. Ed. 343 (1920) ; affg 223 Fed. 55 (D. N. J., 1915).
United States v. United Shoe Machinery Co., 247 U. S. 32, 62 L. Ed.
968 (1918), is another case where the justification of "integration"
was used.

1 175 U. S. 211, 44 L. Ed. 136 (1899) ; modrg 85 Fed. 271 (C. C. A.
6th, 1898).

s Supra note 4.
� Supra note 7.
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amongst the defendants, the money paid for the privilege
being divided amongst all of them.
Competition amongst the participants was, of course,

directly and completely eliminated. In justification of
their arrangement, the defendants contended that without
it they would be subjected to "ruinous competition," and
it was not in excess of what was necessary to protect them
in that regard.
Here, as in the Standard-Vacuum Case,10 the trial court

recognized the presence of outside competition sufficiently
effective to negative the existence of dominating power.
It found also that the defendants "have so far not been
able to raise or maintain prices above what is reasonable,
compared with prices at which similar goods and
similar work may be obtained from the companies
outside of the association." With this finding the Circuit
Court of Appeals disagreed, But, it said, "however
reasonable the prices they fixed, however great the com

petition they had to encounter, and however great the

necessity for curbing themselves by joint agreement from
committing financial suicide by ill-advised competition,"
the association of the defendants was contrary to the
Sherman Act.
Here we have two combinations of different organic

type, one concentrating in a single control 25 per cent of
the business, and the other 21 per cent. Both, with equal
certainty, eliminated active and substantial competition
amongst the participants. Neither was of dominating
power or size. The outstanding competition in each in
stance was substantial. In one the purpose was to pre
vent ruinous competition; in the other integration. One
was condemned as prejudicial to the public interest; the
other was acquitted of this charge. One was held ob
noxious to the antitrust laws; the other was approved.
The case of United States v. Great Lakes Towing Com

pany
11 dealt with a combination by fusion of twenty or

more companies competing in the business of vessel tow

ing at fourteen of the principal ports on the Great Lakes,
which included practically all of the companies engaged
io Supra note 4.
"208 Fed. 733 (N. D. Ohio, 1913).
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in the business. Competition amongst the companies im

mediately ended, and from that time on the combination
had no real outside competition at any of the ports. It

controlled 95 per cent of the business. The Government
attacked the combination as violative of the antitrust laws,
and asked that competition in the business be restored

by distributing the property and business of the Towing
Company amongst separate and distinct corporations of

divergent ownership.
Although the court found that the competitive com

panies had been consolidated in pursuance of an intention
to obtain complete control of the towing service, it re

fused the separation sought by the Government. Instead,
the court confined the relief given to the prohibition of
certain unfair methods of competition, saying that this
afforded "better assurance of free competition and better

public service than is promised by a division of the tow

ing company's property among several new ownerships."
Competitive companies representing 55 per cent of the

business in watch cases were combined in the Keystone
Watch Case Company. Separation and restoration of
competition amongst them was sought by the Government
in United States v. Keystone Watch Case Company.12
While the court declared the combination to be unlawful
because of certain unfair competitive practices, it refused
to require a restoration of the constituent units of the
combination to an independent status, holding that in so

far as there had been a mere unification of competitive
companies nothing unlawful had occurred. As to the
power of the combination and the outstanding compe
tition, it was said that "even with this proportion of the
business," namely, 55 per cent, "the defendant did not
dominate the trade. It . . . has always had a number of
active and successful rivals." Again, "the watch case

business is not suffering from the absence of live and
healthy competition."
The American Can Company was a combination by

fusion of competitive companies manufacturing at the
time of its organization 90 per cent of the cans used in
this country. This proportion of the business subse-

12 218 Fed. 502 (E. D. Pa., 1915).
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quently fell to 50 per cent. Disintegration of this com

bination into several competitive units was sought by the

Government in United States v. American Can Company.13
In that case the court found that the combination had
been organized to monopolize the trade in cans in violation
of the Sherman Act, and that there was originally a re

straint of competition and an attempt to monopolize,
which was not "merely incidental to any legitimate pur

pose." While it was recognized that the power of the

combination was great and that its action was the most

important single factor in determining the price of cans,
it was, as the court said, still subject to the curb of sub
stantial outstanding competition. Again, a separation of

the combination into competitive units was refused, prin
cipally because it was thought more harm than good
would come from destroying "so finely adjusted an in

dustrial machine" as the Can Company, and that in any

event the competitive regime would gradually re-establish
itself.
The treatment of the problem of combination by fusion

illustrated in the three foregoing cases, may be compared
with the treatment of the loose combinations in Standard

Sanitary Manufacturing Co. v. United States,1* in Eastern
States Lumber Dealers Association v. United States,15 and
in the early case of United States v. Chesapeake & Ohio
Fuel Co.16
In the first of these cases, i. e., the Standard Sanitary

Case17 sixteen corporations manufacturing 85 per cent of
the sanitary enameled ware of the country, such as bath

tubs, wash bowls, drinking fountains, sinks, closets, etc.,
entered into a loose price fixing combination which was

assailed by the Government as violative of the Sherman
Act. Certain patents for processes for applying the
enamel coating were transferred to one of the individual

�230 Fed. 859 (D. Md., 1916).
" 226 U. S. 20, 57 L. Ed. 107 (1912) ; aff'g 191 Fed. 172 (D. Md., 1911).
" 234 U. S. 600, 58 L. Ed. 1490 (1914); aff'g 201 Fed. 581 (S. D.

N. Y., 1912).
16 115 Fed. 610 (C. C. A. 6th, 1902); aff'g 105 Fed. 93 (S. D. Ohio,

1900).
" Supra note 14.
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defendants, and he granted licenses to each of the sixteen

corporations for the period of two years. Each license

contained a requirement that the product should be sold

at prices formulated and agreed upon amongst the de

fendants.
The court declared the arrangement unlawful, and re

quired its dissolution and abandonment, sweeping aside

the defense that the arrangement as to prices was a lawful

exercise of patent rights, with the observation that no

combination can escape the prohibitions of the antitrust

laws by any indirection, disguise or subterfuge of form.

In the Eastern States Lumber Dealers Case 18 a practice
on the part of a trade association, whose membership con

sisted of a large number of the retail lumber dealers in

the Eastern States, of reporting and circulating amongst
the members the names of wholesalers trading directly
with retail customers, was attacked as an unlawful com

bination in restraint of trade. Because of its mere

"tendency" to directly interfere with the wholesalers, it
was condemned. But that this direct interference was

made effective by a relatively loose and uncertain com

pulsive force is indicated by the court's description, thus :

retail dealers "are not required by their associations to

refrain from dealing with any wholesalers whose names

are on the list. There is no fine or penalty for dealing
with them; nor is the retailer disciplined in any way if he
does deal with them ... no such discipline is necessary."
Because, therefore, the circulation of such reports was

intended to, and did have, as the court said, the natural
effect of causing retailers to withhold their patronage
from the offending wholesalers, an inference to accomplish
that proscription by concerted agreement in violation of
law was held to be justified.
The case of United States v. Chesapeake Fuel Company,19

like the Addyston Pipe Case,20 is one of the earliest well
considered applications of the antitrust laws to a loose
combination. That case dealt with an arrangement
amongst fourteen bituminous coal producers in the Kan-

is Supra note 15.
is Supra note 16.
20 Supra note 7.
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awha district of West Virginia for collectively marketing
their coal through a common selling agency. The de
fendants entered into a contract with the selling agency
agreeing to sell to it "exclusively the entire coal and coke
output" of each of them for five years. The selling agency
had the right to fix selling prices, and to prescribe a pro
duction quota for each of the defendants. Competition
amongst them ceased.
Five other producing districts sending coal to the same

markets supplied by the defendants had a production
almost one hundred times greater than they; and the de
fendants contended that their production was such a small
fraction of the quantity sold that it could not affect prices
materially. Nevertheless, the court held that the arrange
ment "clearly restrained the freedom of interstate com

merce which it is the purpose of this statute to maintain
unfettered by such contracts and combinations."
To recapitulate further: we have described three com

binations by fusion each of which vested in one agency
control of 95 per cent, 55 per cent and 50 per cent of the

respective businesses, compared with three loose combi
nations one representing 85 per cent, another an unknown

proportion, and the third less than one per cent of the
several businesses. The combinations by fusion com

pletely, certainly and permanently ended substantial pre
existing competition amongst the component companies.
In two of the loose combinations the cessation of com

petition, while certain, was confined to prices, and was

limited to two and five years, respectively. In the third
of the loose combinations, the consequent elimination of

competition was relatively uncertain.
As to two of the combinations by fusion, substantial

outstanding competition was deemed to remain. Nor
were these two deemed to possess dominating power over

the trade. As to the other, despite its large control, it
was thought the public enjoyed an assurance of com

petition. For stronger reason, the absence of power,

presence of outstanding competition and like assurance

of competition, must also have obtained with regard to the
loose combinations. But these facts were not referred
to in the opinions condemning them, and if present would
have constituted no extenuation or justification.
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Two of the combinations by fusion were held to be

violative of the Sherman Act. But in none of them did

the court undertake to produce a restoration of com

petition by separation of the parts. On the other hand,
all of the loose combinations were not only condemned
but compelled to resume an independent and competitive
status.
We pass on to a comparison of more recent cases. There

will be considered, on the one side, the combinations by
fusion dealt with in United States v. United States Steel

Corporation21 and United States v. International Har

vester Company 22 and, on the. other side, the loose com

binations dealt with in United States v. American Column

& Lumber Company 23 United States v. American Linseed
Oil Company,2* and United States v. Trenton Potteries

Company.25 These were decided by the Supreme Court

during the period from 1920 to 1927.
The greatest Morgan combination ever promoted was

the United States Steel Corporation. That company was

attacked as a monopolistic aggregation of corporations
and properties in the celebrated Steel Case.26 It was "a

combination of combinations, by which . . . approximately
180 independent concerns were brought under one busi

ness control, thereby giving it not only the assets and
business of that number of producers, but the advantage
of their elimination from the field of competition." Not

only did the combination gain the advantage of this re

duction of competition, it also concentrated in one com

pact body from 80 to 90 per cent of the. entire iron and
steel output of the country. Its proportion of the domestic
business was approximately 50 per cent, which, however,
fell to about 40 per cent during its first ten years. Con
solidation of this great number of competitive companies

21 Supra note 6.
22 274 U. S. 693, 71 L. Ed. 1302 (1927) ; aff'g 214 Fed. 987 (D. Minn.,

1914).
23 Supra note 1.
24 262 U. S. 371, 67 L. Ed. 1035 (1923); rev'g 275 Fed. 939 (N. D.

111., 1921).
25 273 U. S. 392, 71 L. Ed. 700 (1929); rev'g 300 Fed. 550 (C. C. A.

2nd, 1924).
26 Supra note 6.
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produced a unit of which the Supreme Court said: "It
is greater in size and productive power than any of its

competitors, equal or nearly equal to them all, but its

power over prices ... is not commensurate with its power
to produce."
Again, the justification of "integration" was advanced

by the defendants as the "main motivating cause" of the
combination. As counsel put it, the combination was "a
vision" of a great business from the ore to the finished

product, whose economies and diversity of products would
enable it to successfully compete in all the markets of

the world. The purpose to create a unit large enough to
meet the requirements of foreign trade, was also advanced
as another main purpose of the combination. Great
weight and credit, if not sanction, was given by the court,
to these asserted main purposes, and they were received
as a great extenuation, if not complete excuse, for what
had been done. The relief asked for by the Governments�

separation of the component companies and their restora
tion to an independent and competitive status�was denied.
United States v. International Harvester Company 27

dealt with a combination by fusion of manufacturers of

agricultural implements. The Harvester Company took
over and combined the plants, properties and businesses
of the six principal competitors in this field, as well as

many of the smaller competitive manufacturers. Of the

principal implements, the combination at its inception
represented 80 to 85 per cent of the business; but in 1918,
when a decree was finally entered, its proportion had been
reduced to about 64 per cent. Fierce competition for the
trade had prevailed amongst the combined companies,
extending to prices and numerous other items. All of this

competition was at once completely terminated by the
combination. The trial court held it illegal and ordered
its dissolution "into at least three substantially equal,
separate, distinct, and independent corporations, with

wholly separate owners and stockholders." But this very
heroic and effective dissolution was never consummated.
The requirement to establish three independent com

petitors was later dispensed with as unecessary to restore

27 Supra note 22
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competitive conditions in harmony with the law; and,
ultimately, the Harvester Company was merely required
to dispose of three of the trade names of competitive
lines which it had brought together.
With 64 per cent of the business concentrated in the

hands of one competitor it was found by the Court that

competition in this industry was free and untrammelled,
that powerful independent competitors contested the field
with that large unit, and that it did not have the power to

dictate prices. Further, it was found that, despite the

magnitude of the combination, its original purpose and

illegality, no undue restraint of trade and unreasonably
high prices, the evils aimed at by the Sherman Act, were
present in the trade.
In the Hardwood Lumber Case 28 the Government suc

cessfully prosecuted an unincorporated loose combination
of hardwood lumber manufacturers alleged to be an

agency for eliminating competition, curtailing production
and controlling and raising prices, in violation of the
Sherman Act. Three hundred and sixty-five manu

facturers were loosely combined as members of the Amer
ican Hardwood Manufacturers Association, and as par
ticipants in a so-called open competition plan of the or

ganization. The magnitude and power of the combination
was shown by the fact that while the membership "oper
ated only five per cent of the number of mills engaged
in hardwood manufacture in the country, they produced
one-third of the total production of the United States."
Pre-existing competition amongst the members was

largely reduced, if not wholly eliminated, as a result of
an organized and systematic exchange amongst them of
elaborate information as to the closest details of their
respective businesses, including statistics of production,
sales, prices, etc., supplemented by periodical and frequent
meetings at which competition in prices and overproduc
tion were discouraged and condemned, but without any
express or definite understanding placing restrictions
upon the competitive action of any member. "The only
element lacking in this scheme to make it a familiar type
of the competition suppressing organization," said the

28 Supra note 1.
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Supreme Court, "is a definite agreement as to production
and prices. But this is supplied by the disposition of men
'to follow their most intelligent competitors,' especially
when powerful; by the inherent disposition to make all
the money possible, joined with the steady cultivation of
the value of 'harmony' of action; and by the system of

reports, which makes the discovery of price reductions
inevitable and immediate. The sanctions of the plan
obviously are, financial interest, intimate personal contact,
and business honor, all operating under the restraint of

exposure of what would be deemed bad faith and of trade

punishment of powerful rivals."
Prices greatly increased, and this the Court attributed

largely to the combination. Although it was noted that
the time was one of increasing prices, not alone in the
hardwood lumber trade but in all fields, and that wet
weather may also have restricted lumber production to
some extent, the Court found that "the united action of
this large and influential membership of dealers con

tributed greatly to this extraordinary price increase."
The facts in the Linseed Oil Case 29 were similar to those

just mentioned in the Hardwood Lumber39 combination.
Twelve manufacturers of linseed oil, cake and meal, who
made and distributed "a very large part" of those prod
ucts, joined together for the exchange through a central
bureau of the most intimate and detailed information con

cerning all of their transactions of sale. Price lists, all
current quotations to buyers, including orders received,
buyers' names and points of delivery, were reported to

the central bureau and disseminated amongst all of the
members. All prices quoted by any member varying from
the reported lists were instantly reported and likewise
distributed to his competitor associates. When a quota
tion did not secure the business, it was the practice for
the bureau to make inquiries amongst the members to
ascertain what their quotations had been, and this infor
mation was reported to the unsuccessful bidders. Monthly
meetings were also held, at which attendance was com

pulsory, and at which members were frequently "put on

29 Supra note 24.
30 Supra note 1.
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the carpet" and subjected to searching inquiries concern

ing any of their transactions about which a competitor
desired information.
Prior to this activity, the linseed oil manufacturers had

been in active and unrestrained competition. There was

no formal or express agreement or obligation amongst
them to change their action in this regard. Each was

still free to act upon his own independent judgment with
regard to prices and the other factors of competition.
But it was recognized, and it can not be doubted, that this
judgment was affected not only by the information as to
what others were doing, but more so by the system of
surveillance, inquiry, and criticism, as well as the nature
of the monthly meetings. Uniformity of prices and com

petitive practices, were said to be the natural results, and
the evidence showed that after the scheme had been in
effect for some time a great improvement in the stability
of prices occurred.
The Supreme Court found that the arrangement of the

defendants "took away their freedom of action," and that
its necessary tendency was to suppress competition. It
was therefore enjoined as violative of the Sherman Act,
upon the principle that concerted action through combina
tion "is forbidden when the necessary tendency is to
destroy the kind of competition to which the public has
long looked for protection."
In this case the combination was condemned although it

was recognized that the defendants were at liberty to
make prices in the exercise of their own judgment. Con
trast that with what the Court said on the same subject
in an opinion dealing with the combination by fusion in
the Harvester Case,31 namely, "the fact that competitors
may see proper, in the exercise of their own judgment, to
follow the prices of another manufacturer, does not estab
lish any suppression of competition or show any sinister
domination."
The most recent loose combination case of importance

to come before the Supreme Court was the so-called
Trenton Potteries Case33 There twenty-three corpora-
si Supra note 22.
as Supra note 25.
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tions manufacturing vitreous pottery articles, who had
combined in a trade organization called the Sanitary Pot
ters' Association, were indicted for agreeing upon prices
and to sell only to jobbers, in violation of the Sherman
Act. The combination was of the same loose nature as

those dealt with in the Hardwood Lumber33 and Linseed
Oil Cases.3* "The subject matter of prosecution," said the
Circuit Court of Appeals, "is a trade agreement to main
tain a central bureau of information, disseminate knowl

edge of prices, customers, discounts, etc., obtained thereby,
and thus persuade or induce the large number of sanitary
pottery manufacturers who belonged to the association to

conduct their businesses in a reasonably uniform manner

as to prices and discounts and protect the jobbers who
constituted their largest normal 'outlet.' " The defendants
controlled 82 per cent of the business. The Supreme Court
held that the legality of the combination depended upon
its effect on competition amongst the participants, and
that inasmuch as its effect was to eliminate competition it
was violative of the statute. Accordingly, the combina
tion was condemned.
In the thirteen cases compared, illustrating six combina

tions by fusion and seven loose combinations, no sub
stantial difference as to the principal facts obtains. Why,
then, was there a difference between one group and the
other in the results of the efforts to break them up and
restore competition?
It was not because one group of cases was before the

courts at one time and the other group at another. All
but two of the cases in both groups were decided during
the same period, 1912 to 1931. The other two, the C. & O.
Fuel Case 35 and the Addyston Pipe Case36 were decided in
1899 and 1902.
It was not because of a difference in the proportion of

the business involved. The fusion cases affected per
centages ranging from 25 to 95 per cent. The other group
affected percentages from 21 to 82 per cent. One in the

33 Supra note 1.
34 Supra note 24.
35 Supra note 16.
36 Supra note 7.
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latter group applied to less than one per cent of the

business.
It was not because competition was eliminated in one

group and not in the other, or was reduced in a trifling
degree in one and in a large measure in the other. Sub
stantial competition was wiped out, ipso facto, in all of
the fusion cases. But it can not be said that competition
was "wiped out" with like certainty in all of the loose
combination cases. As to the fusion combinations, the
form and nature of the union made independent and com

petitive action amongst the units of which each was com

posed as impossible, it seems, as any known human agency
could. Yet, strong as were the factors influencing the
members of the loose combinations to cessation of com

petitive hostilities, those influences did not equal nor ap

proach the efficiency and certainty in that regard of the
means used in the fusion cases. Ex propria vigore com

binations by fusion end competition amongst their parts.
It was not because of the presence of dominating power

in one group of cases and its absence in the other, nor

because of the great extent and strength of outstanding
competition in the one group and its narrow limits and
impotency in the other. Twenty-five per cent of the
gasoline and oil business concentrated in one combination,
did not, it was found, carry with it dominion in the com

petitive area affected, but left keen, effective, strong and
formidable competition outstanding. Ninety-five per cent
of the vessel towing business similarly consolidated, did
not, it was declared, deprive the public of an "assurance"
of free competition.
Fifty-five per cent of the business in watch cases, fifty

per cent of the can business, fifty per cent of the iron and
steel business, and sixty-four per cent of the business in
harvesting implements, each consolidated under one con

trol, did not, it was declared in the fusion cases, give
dominating power to the unit established. Instead, sub
stantial, live, healthy, free and untrammelled competition
still remained. Powerful, independent, active and suc

cessful rivals still contested the field with the combi
nations.
On the other hand, in cases dealing with similar per-
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centages of the businesses in cast iron sewer pipe, in sani

tary enamelled ware, hardwood lumber, linseed oil, cake
and seed, vitreous pottery articles, and of the retail lum
ber trade, and less than one per cent of the bituminous
coal business, subject to price fixing, boycotting, common
selling agency, and open competition arrangements, little
or nothing of extenuation is said with regard to the power
of the defendants, the strength of outstanding competi
tion, and other items which in the fusion cases were

deemed to be evidences of an absence of actual public
detriment. Yet, it can not be doubted, that there was

quite as much actual injury to the public's interest in com

petition in the fusion cases as in the loose combination
cases. Nor can it be doubted that if the members of the
several combinations by fusion, instead of combining in
that form, had combined in a loose combination terminat

ing or tending to terminate competition amongst them,
the arrangement would have been declared violative of the
law and enjoined.
A difference in the practical problem of dissolving a

combination by fusion as compared with a loose combina
tion, rather than a difference between them in power for

injury to the public's interest in competition, has strongly
influenced the courts to permit combinations by fusion to
remain undisturbed even when found to have been viola
tive of the law in their inception. Amongst such reasons

referred to in the cases were the long delay in bringing
suit,37 the danger of business disturbance, the impos
sibility of restoring the combined companies or properties
to their original independent status or ownership, changes
and improvements in conditions and facilities, a greater
Lbility of the combination to serve the public as compared
to that of the smaller units into which it would be divided,
a reluctance to destroy a finely adjusted industrial ma

chine, the good behavior of the combination, a solicitude
for "property interests innocently acquired," and a belief
that the prohibition merely of certain unfair methods

37 In the fusion cases dealth with in this article, the time from the

inception of the combination to the bringing of suit has been from

ten to thirteen years. In all but two of the loose combination cases,

the time has been one and two years. In one it was six years; in the

other eight.
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practiced by the combination was all that was necessary

to neutralize the unlawful power gained.38 Thus, as to

this type of combination�

... oft 'tis seen the wicked prize itself

Buys out the law.
No such difficulty has stood in the way of an attack

upon a loose combination, however. To drive its members

back to the ways of competition, has been a relatively easy

task.
One other reason has served to excuse or justify the

removal of competition incident to combinations by
fusion�the presence of a so-called legitimate main pur

pose inducing the action of the parties other than an

intention to bring about the resulting effect upon com

petition. The purpose to establish an integrated company,

to create a unit large enough to carry on foreign trade

or to otherwise extend the market reach of the companies
combined, are amongst such purposes. This special privi
lege of suppressing competition is based upon the notion

that the effect upon competition in such cases is merely
indirect and incidental to a lawful main purpose. And
loose combinations are distinguished from these fusion
cases on the ground that the effect upon competition is
direct and inevitable. The doctrine of lawful main pur

pose does not apply to loose combinations. For instance,
as indicated in the Addyston Pipe Case,39 the C. & O. Fuel
Case 40 and the Standard Sanitary Case,41 a loose combina-

38 In the Standard-Vacuum case (United States v. Standard Oil Co.,
Supra, note 4) the Government sought to stop the combination before

consummation. The Government also sought to prevent the National
Cash Register Company from acquiring its only substantial competi
tor, the Remington Cash Register Company, as a result of which it

would enjoy virtually 100 per cent of the cash register business. United
States v. National Cash Register Co. (not reported) dec. Nov. 7, 1931,
by U. S. Dist. Ct. for Southern Dist. of Ohio. In United States v.

Eastman Kodak Co., 226 Fed. 62 (W. D. N. Y., 1915), the court ordered

a division of the combination into several independent and competi
tive parts. The efforts to carry this order into effect were largely
ineffective and abortive, and after the elapse of more than a decade

the case was finally brought to a close with the mandate of the court

but partially applied.
39 Supra note 7.
40 Supra note 16.
*i Supra note 14.
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tion induced by a purpose to save some of the participants
from bankruptcy and financial suicide, or to improve the

quality or distribution of the product, if that was to be
accomplished by or involved a suppression of competition,
would not escape condemnation and dissolution. The same

would be true if the purpose were to preserve the invest
ments of the parties, to arrange an equitable distribution
of the available business in times of meagre demand, and
the like.
This doctrine of indirect and incidental effect, extenu

ating or excusing combinations by fusion, is a legal fiction
so far as the actual effect upon competition is concerned.
However indirect and incidental, in a legal sense, has been
the extinction of competition in fusion combination cases,
it has been none the less certain and immediate in a physi
cal sense. Both types of combination by their necessary
operation end competition.
Are the reasons upon which combinations by fusion

have been sustained sufficient to justify the difference in
judicial treatment in their favor? The question should be
answered in the light of the fundamental purpose of the
antitrust law. Preservation of competition was its funda
mental and paramount purpose.42 The statute was based
upon broad conceptions of public policy to prevent harm
to the public.43 All of the evils against which Congress
sought to protect the public involved the suppression of
competition. Such evils included the destruction of
equality of opportunity, the fixing and "enhancement of
prices and . . . other wrongs which it was thought would
flow from the undue limitation of competitive conditions." 44

So long, it was thought, as the beneficent agency of com
petition was preserved these evils were not to be feared.
According to the antitrust statutes, "competition, not com
bination, should be the law of trade." 45

But the practical effect of many of the cases dealing
42 Supra note 2.
� United States v. Paramount et al., 282 U. S. 30, 75 L. Ed. 145

(1930).
44 Supra note 24. Supra note 5. Supra note 22. Miles Medical Co. v.

Park, 220 U. S. 373, 55 L. Ed. 502 (1911).
45 National Cotton Oil Co. v. Texas, 197 U. S. 115, 129, 49 L. Ed. 689

(1905).
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with combinations by fusion is, that however great the
virtues and value of competition, it is not worth the

probable consequences of disturbance involved in a di

vision of such a combination into competitive parts. In

such cases the courts have felt compelled to indulge in

what amounts not only to an empty and academic vindi

cation of the statute, but a practical stultification of the

great public policy upon which it is based. Such results

vindicate combination as against competition, shake con

fidence in the soundness of the statute, and tend to create

the belief that the evils against which it was aimed were

and are mere illusions.

Competition has also been sacrificed upon the altar of

integration and of other so-called lawful main purposes.
The accomplishment of such purposes has been primarily
beneficial to the parties themselves, not to the public.
Only in an indirect and uncertain manner, if at all, have
they resulted in benefit to the public, and certainly not, it
would seem, in a measure great enough to offset the cost

in competition.
The difference in treatment between corporate and loose

combinations is all the more strange when it is kept in
mind that the statute was aimed primarily at corporate
combinations. It is true that in many of the Bills whose

objects were finally embodied in the Sherman Act, and in
the debates attending its enactment, loose combinations
were mentioned and condemned, but it is apparent that
Congress would not have troubled itself with these except
as incidental to its main attack upon combinations by
fusion. The "main cause" which led to the legislation,
said Chief Justice White in the Standard Oil Case,*6 was

"the enormous development of corporate organization, the
facility for combination which such organization afforded,
the fact that the facility was being used, and that com

binations known as trusts were being multiplied, and the
widespread impression that their power had been and
would be exerted to oppress individuals and injure the
public generally." The purpose was to arrest the tend
ency toward corporate aggregations of power, to prevent
the absorption of trade and commerce and the concentra

te Supra note 5.
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tion of control over great industries in the hands of a few.47
A combination which eliminates competition is less in

jurious to the public in that regard when in loose, rather
than in fusion form. Certainly the combinations by fusion
illustrated in this article were quite as injurious, so far
as competition is concerned, as the loose combinations
mentioned.
Loose combinations are temporary, in fact they are

relatively ephemeral in duration compared with combina
tions by fusion. An examination of the State cases deal

ing with attempts to enforce contracts and agreements
establishing loose anticompetition combinations will show
that all were short lived. The "pools, associations, trade
meetings" and "Gary dinners," referred to in the Steel
Case 48

�all loose price fixing arrangements�were said
by the Supreme Court to have been "transient in their
purpose and effect." Combinations by fusion, on the other

hand, are permanent and end competition without pos
sibility of survival.
Loose combinations are also incomplete in their effect

upon competition. They apply to one or only a few items
of competition. However comprehensive they may be in

particular instances, they do not approach the. complete
ness in this regard inherent in corporate combinations,
which in every instance automatically end competition,
not only as to a few but with regard to every item and
factor of the business. Here there is absolutely no room

for independent action by any component member.
Loose combinations are inherently weak as compared

with combinations by fusion. The community of interest
is confined to only one or a few external factors. The
commitments amongst the parties, where there is a

definite agreement to act in concert, are unenforceable in
the courts. Retaliation in most instances is the only
punishment for nonobservance. They are beset by a multi
plicity of influences appealing to the private self-interest
of individual members, as opposed to the joint interest
of all, influences strongly tending to and often finally
producing disintegration.

� Supra note 13. American Biscuit Co. v. Klotz, 44 Fed. 721 (E. D.
La., 1891). Clark v. Central R. R., 50 Fed. 338 (S. D. Ga., 1892).

� Supra note 6.
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Compare, for instance, the means for unifying and hold

ing the parties together in the Hardwood Lumber Case 19

with those in the fusion cases described. In that case they
were "financial interest, intimate personal contact, and

business honor, all operating under the restraint of ex

posure of what would be deemed bad faith and of trade

punishment by powerful rivals." Strong as they are,

these means are obviously much less efficient than the
more perfect union which binds the members together in
a combination by fusion. Such combinations create a

strong, cohesive, permanent and indestructible centralized
control wholly unaffected by the centrifugal forces which
tend to pull loose combinations apart.
Loose combinations, so long at least as they remain

unenforceable by law, are futile. At common law they
were not greatly feared, and instead of actively attacking
such combinations, the common law was content with
merely refusing to aid them. The many decided cases

dealing with attempts to enforce such arrangements, are

instances of their collapse. The attempts to control prices
by such methods in the steel trade which are referred to
in the Steel Case s"

were "abandoned from a conviction
of their futility." The record in the Standard Oil Case 51

affords similar illustrations. A similar conviction has led
a canny Scot to observe that such efforts to counteract

competition are as much to be feared as witchcraft.
However temporary, incomplete, weak and futile are

loose combinations, compared to combinations by fusion,
it is not meant to advance the proposition that in this
day and age they should be tolerated because combinations
by fusion have not been disturbed. Perhaps if the ques
tion of the liberalization of the antitrust laws in favor of
loose combinations shall be actively considered by the Con
gress, it will end, not in the privilege sought but in a

reaffirmance of the great public policy embodied in those
laws�a public policy based on principles as ancient as

Anglo-Saxon, English and American trade itself�and in
more effective legislation to arrest combinations by fusion
in their incipiency.

� Supra note 1.
so Supra note 6.
si Supra note 4.



SOURCES, ETC., OF ROMAN LAW 147

SOURCES AND INFLUENCES OF THE ROMAN LAW,
III-VI CENTURIES A. D *

A. Arthur Schiller!

BEFORE the rediscovery of the idea of intopolation by
Fridolin Eisele and Otto Gradenwitz some forty years

ago a discussion of the sources and influences of the Ro
man law from the third to the sixth centuries, A. D.,
would have been almost an impossibility, in addition to

being considered fanciful and nonsensical. Had not

Justinian, in the Digest compiled by his command, col
lected the judicial utterances of the jurists of the first
centuries of the Christian era and republished them as

legal principles valid for his own time? What possibility
was there, then, for any development of Roman law be
tween these two epochs? Today, however, when there is

hardly a passage in the Digest that is not considered by
some scholar or another as interpolated, the problem of

legal development in this period is of utmost interest. If
the commission appointed by Justinian was specially in
structed to bring the juristic writings it utilized up to

date, and if modern scholars are able to identify the ad
ditions, omissions or substitutions that the commission
made, there is clearly a discrepancy between classical law
and that of the era of Justinian.
Collinet, in the first volume of his fitudes historiques

sur le droit de Justinien,1 published in 1912, was the first
to attack the problem. Inasmuch as all scholars now

realize that the law of the 2/3 Century A. D. was not the
law of the 6th Century A. D., in addition to fixing the
exact nature of the difference, we must attempt to deter-
* Recently delivered before the Riccobono Seminar at Georgetown

University Law School.
t Assistant Professor of Law, Columbia University Law School.
1 Entitled Le caractere oriental de Voeuvre legislative de Justinien

et les destinies des institutions classiques en Occident. Noteworthy
reviews are those of Audibert, Nouvelle Revue Historique de droit

francais et stranger, vol. 37 (1913), pp. 548-561; Partsch, Archiv filr
Papyrusforschung und verwandte Gebiete, vol. 7 (1925), pp. 274-79.
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mine the source of the new law that is found in Justinian.
Collinet, himself, provides us with an answer. The novel

concepts in the Corpus Iuris were the results of the infil
tration of oriental (Hellenistic) ideas during the period
with which we are concerned. More specifically, there are

three manifestations of this oriental law in the Corpus.
In the first place certain forms and institutions were

introduced as a result of the influence of Hellenistic

customs; herein Collinet notes the novel forms utilized
for juristic acts such as adoption and emancipation, the

development of the literal obligation which is dealt with

below, the incursion of the doctrine of arrha, or earnest

money, as a means of proving a contract or causing the
forfeiture of an obligation, the development of the

depositum irregulare or deposit of fungibles (usually
money) with the ownership passing to the depositee, and
the equalization of the dowry and the donatio propter
nuptias contributed by the husband. Secondly, other rules
and concepts are present as the result of Hellenized
Roman law, for example, the utilization of a vindicatio
utilis to assure the alienator the recovery of property
transferred upon a resolutive condition. Finally, Roman

concepts not adapted to the east or which had been for

gotten in that region were replaced by eastern, oriental,
institutions. An instance Collinet adduces is the manci
pation which appears in the east for the last time in a

constitution of Constantius and Constans (C. Th. 8.12.7,
255 A. D.) ; or, again, the receptum argentarii with its
actio recepticia disappears and the actio pecuniae con-

stitutae is found in its place.
The view expressed by Collinet found many supporters,

though not all agreed with his views as to the institutions
dealt with. He, himself, in his "The General Problems
Raised by the Codification of Justinian," 2 further de
velops the theory of oriental influence. The interpolations
in the Digest are, in great part, not made by the commis
sioners themselves, but are pre-Justinian charges. Further
more there was no pre-Digest as Hans Peters had at-

tTijdschrift voor Rechtsgeschiedenis, vol. 4 (1923), pp. 1-30.
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tempted to show.3 The pre-Digest of Peters is allegedly
a collection of the classical juristic writings made in the

generation of the fathers of the commissioners appointed
by Justinian. Its inventor attempted to base it on early
scholia to the Digest (or as he said to the pre-Digest),
but in refusing to admit its existence Collinet is in ac

cord with the majority of the critics.4 What agency, then,
introduced Hellenistic law into Roman law and provided
Justinian's commission with the- material we now find in
the Digest? Collinet says the professors of the law school
of Berytus (modern Beirut), in the Greek legal works
that they wrote. In a second volume of the fitudes series,
Histoire de I'ecole de droit de Beyrouth,5 he has portrayed
the history of this school from its foundation early in the
Empire until its destruction in 551 A. D., he has treated
of all the law students whose names have come down to

us, has paid particular attention to the professors,
especially those of the fifth century when the school was
at its peak, outlined the course of study and in conclusion
dealt with the books, notably the Scholia Sinaitica and
other Greek commentaries, that were written in this
eastern school of law. In other words, Collinet prepared
the ground for a complete picture of the incursion of
Hellenistic principles. All that has to be done is to identify
passages in the Corpus Iuris which are not classical Ro
man law, but are oriental (Hellenistic) law and appear
in the writings of the Doctors of Berytus. Unfortunately
but few of these writings are extant, and Collinet has only
been able to definitely identify three passages in the
Codex Justinianus, none in the Digest, that find their

3 "Die ostromischen Digestenkommentare und die Entstehung der

Digesten," Sitzungsberichte der k. sdchsischen Gesellschaft der Wissen-

schaften zu Leipzig, philosophisch-historische Klasse, toI. 65 (1913),
part 1.

4 See Mitteis' review, Zeitschrift der Savigny-Stiftung fur Rechtsge-
schichte, romanistische Abteilung, vol. 34 (1913), pp. 402-416; Lenel,
"Zur Entstehung der Digesten," in the same volume, pp. 373-390; Ro-

tondi's review, II Filangieri, vol. 38 (1913), pp. 653-669.
5 Published 1925, see reviews by Monier, Revue Historique de droit

francais et granger, vol. 6 (1927), pp. 312-319; Pringsheim, Zeitschrift
der Savigny-Stiftung . . ., vol. 47 (1927), pp. 463-469.
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counterpart in Berytus writings.6 The theory cannot,
however, be so easily dismissed. In the field of public
law much in Byzantine times is of Hellenistic origin, per
haps even the doctrine of imperium as conceived in this

epoch.7 Even in private law scholars see particular in

stitutions in the Corpus Iuris as Hellenistic or Hellenized.
Let us examine a few of these at greater length.
Collinet8 holds that the litterarum obligatio, as pre

sented in Justinian's Institutes (3.21.1) is of oriental
character. It is certainly not classical since we are told
that a written instrument, even where there had been no

stipulaiio, could serve as the basis of an action. Gaius

(Inst. 3.134), in the second century, made mention of the

chirographum and syngraphe, the sealed agreements in

writing of the peregrines. Innumerable instances of these
are to be found among the Greco-Egyptian papyri.9 If,
therefore, sealed or signed instruments are anything more

than evidentiary, Collinet seems to be correct in his as

sumption. Perhaps a better example is that pointed out by
Partsch and Solazzi.10. Classical Roman law sharply dis

tinguished between the tutela of impuberes and the cura

of minors of 25 years of age. The papyri show us that
there was no such distinction in Egypt; every individual
who had not reached a certain age (18 years in the Ro
man era, 20 or 25 in the Byzantine) had a permanent
legal administrator. It is this Hellenistic conception
which led to the combination of tutela and cura in the
Corpus Iuris, wherein cura is nothing more than the pro
longation of tutela; accordingly the codifier was forced to
unify the rules of the two institutions. One further in-

� "Les preuves directes de Vinfluence de Venseignement de Beyrouth
sur la codification de Justinien," Byzantion, vol. 3 (1929), pp. 1-15 cf.

Wenger, Archiv . . ., vol. 9 (1930), p. 304, note 1.
i So Wenger, "Juristische Literaturiibersicht II," Archiv . . ., vol. 9

(1930), p. 301.
ttftudes . . ., vol. 1 (1912), pp. 59-84.
� Mltteis, Grundziige und Chrestomathie der Papyruskunde, part 1

(1912), pp. 53 ff.
io For discussion and references, see Partsch, "Studien zur Negoti-

orum Gestio I," Sitzungsberichte der Jleidelberger Akademie der Wis-

senschaften, philosophisch-historische Klasse, 1913, part 12, pp. 91 ff.
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stance of Hellenistic (oriental) influence, in public law.11
In Egypt during Ptolemaic and early imperial times the

right of asylum was a well recognized institution. At
Rome no such thing as asylum was known during the

Republic and in the early Empire it played a very minor

part. Asylum reappears in Egypt with the spread of

Christianity, first occurs in imperial legislation at the
close of the fourth century, and is the subject of many
enactments of Justinian in the Code.

One other matter that must be mentioned before we

depart from the theory of Hellenistic elements in post-
classical law, even though in the main it falls outside the

period of which we are speaking, is the idea of "Antike

Rechtsgeschichte," ancient legal history. Prof. Wenger
has for many years been advocating the intensive study
of all the ancient Mediterranean legal systems.12 His
"Der heutige Stand der rdmischen Rechtswissenschaft" 13

may be said to have presented his idea in final form.

Briefly it is as follows: Roman law is, to use an over

worked expression, the melting-pot of ancient Mediter
ranean law. One of the chief functions of the scholar,
therefore, is to determine the source of its component
parts. Whether we agree with Collinet in whole or only
in part, the source of some post-classical institutions is
Hellenistic law. Furthermore, classical law, as we well

know, is not entirely Roman, or Italian. No one can over

look the legal principles introduced by the praetor, the
ius honorarium. Is there not a debt to Greece for the

11 See v. Woess, "Das Asylwesen Agyptens in der Ptolemderzeit und

die spdtere Entwicklung," Miinchener Beitrage zur Papyrusforschung
und antiken Rechtsgeschichte, vol. 5 (1923), passim; Martroye, "L'asile
et la legislation impe'riale du IV� au VI� siecle," Mdmoires de la So-

ci4t6 nationale des Antiquaires de France, 8 ser., vol. 5 (1915-18), pp.
159 ft.; the forthcoming article of the author, "The Coptic logos rap-

noute Documents," in Btudi in onore de Alio Albertoni.
18 First pronounced in Rdmische und antike Rechtsgeschichte (An-

trittsvorlesung, Wien, 26 Okt. 1904) ; reiterated most recently in his

"Jupistische Literaturubersichten I-III," Archiv . . ., vol. 9 (1930), pp.
106 ff. and 258 ft., vol. 10 (1932), pp. 102 ft.; and his "Wesen und Ziele

der antiken Rechtsgeschichte." Btudi in onore di Pietro Bonfante, vol.
2 (1930), pp. 463-77.

13 Miinchener Beitrage . . ., vol. 11 (1927).



152 GEORGETOWN LAW JOURNAL

concepts derived from Stoic philosophy? And still further

back, did the Etruscans contribute nothing, and did this

people not originate in Asia Minor? Thus we cannot

afford to overlook Hellenistic law. However, Hellenistic

law is nothing more than the commixture of oriental and

Greek law. The oriental sources are late Egyptian and

neo-Babylonian, but back of these lie ancient Egyptian
and the whole compass of cuneiform law, employing
cuneiform in the sense outlined by Koschaker.14 There

fore, Wenger would have philologists and jurists cooper

ating in interpreting the juristic sources of the ancient

Mediterranean peoples, and would integrate the achieve

ments in the study of Roman law. The idea of "Antike

Rechtsgeschichte" has met with some opposition. Mitteis

held that the sources were insufficient and the idea wrong

on principle.15 Kiibler says that it is difficult enough to

maintain the study of Roman law in present day Ger

many; what reason would there be to consider it a pre

requisite to BUrgerliches Recht if it was studied as the

culmination of ancient law.16 de Zulueta believes the

mediaeval period is much more important, that the cunei
form and Egyptian sources are too meagre to justify any

conclusion being based upon them, although he does admit

the time may come when such study would prove valu
able.17 Nevertheless, the majority of scholars are friendly
to Wenger's idea and recent years have shown a cor

responding increase in the exposition of non-Roman
ancient law.18 Enough has been said to show that merely
pointing out Hellenistic origin does not indicate the ulti
mate origin of a post-classical legal concept; we must,
however, return to the period with which we are con

cerned.
The chief opponent of the theory advanced by Collinet

is the learned scholar in honor of whom this seminar was

w "Forschungen und Eryebnisse in den keilschriftlichen Rechtsquel-
len," Zeitschrift der Savigny-Stiftung . . ., vol. 49 (1929), pp. 188-201.
is Antike Rechtsgeschichte und romanistisches Rechtsstudium (1917).
is Zeitschrift der Savigny-Stiftung . . ., vol. 48 (1928), pp. 659-62.
17 "L'histoire du droit de Vantiquity," Melanges Paul Fournier (1929),

pp. 787-805.
is See the reviews and bibliographical notes by Wenger, in Archiv

. . ., cit. supra, note 12.
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named.18* Prof. Riccobono fully agrees with Collinet that
there was an extensive development of legal institutions
in the post-classical times. But he attributes this develop
ment to what he terms a mechanistic development of the
Roman law itself. It is impossible here to detail at any
length the studies Riccobono has made which point to
internal development of the law rather than external bor
rowing, evolution rather than reception, "fusione" as

Riccobono says.19 Let us however pause a moment at one
of his most recent works, "Punti di vista critici e ri-
costruttivi, A proposito della Dissertazione di L. Mitteis
'Storia del diritto antico e studio del diritto romano.' " 20

Riccobono does not completely deny eastern influence, but
he grants it a very minor role. He challenges the sig
nificance of the Berytus professors, inasmuch as nothing
more is known of them than that they lived. The final
form that Justinian's law took results from the work of
Roman jurists upon their own law. A demolition of the
formalistic law occurred by reason of the extension of the
concept of aequitas. This development was in the hands
of the jurists until the beginning of the third century,
but after Constantine it was due to the practice in the
courts themselves. The more recent works of Riccobono
have provided further instances of institutions which
show internal development. In an article entitled "Linea-
menti della dottrina della rappresentanza diretta in
Diritto Romano," 21 of which a brief summary has just
appeared in the New York University Law Quarterly

i�t Supra note *.
i� Among early articles, significant are "Stipulatio ed instrumentum

nel diritto giustinianeo," Zeitschrift der Savigny-Stiftung . . ., vol. 35

(1914), pp. 214-305, and vol. 43 (1922), pp. 262-397; "Fasi e fattori del-
Vevoluzione del diritto romano," Melanges de droit romain de'die's a

Georges Oornil, vol. 2 (1926), pp. 237-309 [cf. English summary in

(1925) 74 U. of Pa. L. Rev., 1-19]; "Formulae flcticiae, a Normal Means

of Creating New Law," Tijdschrift . . ., vol. 9 (1929), pp. 1-61. On pp.

303 ff. of "Fasi e fattori," Riccobono has summarized the institutions

studied in the light of his theory.
20 Annali del semAnario giuridico della R. Universita di Palermo, vol.

12 (1929), pp. 500-637. Cf. the review by Wenger, Archiv . . ., vol. 9

(1930), pp. 298 ff.
*i Annali . . ., vol. 14 (1930), pp. 389-447.
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Review,22 Riccobono traces the development of the doctrine
of direct agency in Roman law. The early Roman law

knew no such concept; even the classical time offers no

clear evidence that it existed. However, in addition to

the ius honorarium, cognizance must be taken of the co

ordination and unification of the ius civile and ius

honorarium of late classical times that is presented in

actual practice. The mere fact that no systematic ex

position of direct agency is to be found does not preclude its
existence in classical times. The confusing picture in the

Corpus Iuris of the complete development of direct agency,
on the one hand, and the absolute denial of it, on the

other, is due to the presence of archaic Quiritary legal
principles alongside internally developed post-classical
doctrines.23 A recent article of Buckland, "Digest XLVII.
2 (de furtis) and the methods of the Compilers" 24 is sig
nificant in this respect. The title on thefts reveals an

inordinate number of interpolations, but the striking fact
is that the compilers did a very poor job. So poor in

fact, "that it is impossible to credit them with any real
attempt to recast the law in accordance with current
notions, with or without the help of forerunners." The
oriental law they included was legislation, not that of
practice. All stages of classical law were equally valid
from their point of view. The juxtaposition of Riccobono
and Buckland opens further fields which cannot be con

sidered here.
What, then, are the sources of the Roman law during

the post-classical epoch? Riccobono says they result from
western (Italian) internal natural development of the
classical law, whereas Collinet holds that eastern (Hel
lenistic) importations form the major portion of the
novel introductions to the law, though in a recent article
he admits, to some extent, the significance of Italian
"pratique" in post-classical law.25 I am prone to think

22 March, 1932, number, vol. 9, pp. 271-279.
23 Further on archaistlc tendencies of the compilators, see Riccobono,

"La veritd sulle pretese tenderize archaiche di Giustiniano," Conferenze
per il XIV Centenario delle Pandette (cit. infra, note 27), pp. 235-284.

24 Tijdsohrift . . ., vol. 10 (1930), pp. 117-142.
25 "Le role de la doctrine et de la pratique dans le diveloppement du

droit romain prive" au Bos-Empire, essai de mise au point de la con-
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that a correct view is a compromise between these two

positions. Along this line the address of Levy, "Westen
und Osten in der nachklassischen Entwicklung des rdmi-
schen Rechts," 26 is of utmost interest. In the first place,
the import of the imperial constitutions of the western

emperors, the law school at Rome and the juristic writ

ings of the west are not to be omitted from consideration.
In regard to the latter it is to be noted that western and
eastern juristic writings can be differentiated as to or

ganic development, in the former simplification of classi
cal principles is found, in the latter scholasticism brought
about a reaction against classical law. The nuances of the
east led to compromise, while the blunt interpretation of
the west often resulted in complete change. An example
is the concept of actio. The Byzantines, in order to con

serve classical ideas, sought to employ nomen actionis as

a label for substantive law principles and thus more often
rehabilitated the term actio and clothed it with new con

cepts than discarded it. The West-Goths avoided the
word wherever possible. They preferred to say that the
debtor was obliged to perform rather than that the cred
itor had an actio. A second differentiation in the writings
is in the nature and character of each. The east exhibits

troverse," Revue Historique . . ., vol. 7 (1928), pp. 551-583 and vol. 8

(1929), pp. 5-35. A table presenting the development is worth re

producing, vol. 8, p. 10:

Type of Changes Dates

1. Scholia or glosses to III-IV

classical texts Centuries

2. Post - classical recon- III-IV

siderations Centuries

Source

Practice

Practice

and theory
(west)

3. Interpolations of pre- III-IV, Practice

Justinian origin especially V (west) or

Centuries

Character

Interpretative
alterations

Interpretative
alterations

Creative altera
tions

4. Tribonianisms VI Century

especially
theory (east)

Law or

practice
(east)

Interpretative
and creative alter
ations

*t zeitschrift der Savigny-Stiftung . . ., vol. 49 (1929), pp. 230-259;
cf. Wenger, Archiv . . ., vol. 9 (1930), pp. 305-307.
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no outside influences, the west is full of them, in part
Germanic. As a result, wherever theoretical speculation
or scholastic categories are found in the Corpus Iuris

eastern influence is to be seen, wherever other novelties

appear the question is open whether there was parallel
development in east and west or eastern influence. Three
reasons are possible for parallel development. First, in
ternal organic development of classical law, for example,
the extension of compensatio (set-off) from the particular
case of the argentarius (banker) to all cases. Secondly,
general legislation for both parts of the empire, for ex

ample, the invalidity of the acquisition of res litigiosae
without regard to the position of the alienator or the good
faith of the acquirer was provided for in 331 A. D. (C. Th.
4.5.1 pr.) and is evidenced in the west by a passage in the
Lex Romana Burgundiorum (35.4 init.) and confirmed in
the east by Justinian (C. Just. 8.36.5). In the third place,
general Indo-Germanic legal principles might lead to simi
lar results, for example, the recording and registration of
landed property rights. On the other hand, direct in
fluence from the east is ascertainable in some points. The
conclusion of all this as regards the law of the post-
classical era is that neither Hellenism nor "mechanical"
development nor any one factor can be considered as the
source of the novel portions of the law of Byzantine times
or of the Justinianian codification. We leave the subject
of sources of Roman law from the third to the sixth cen
turies A. D.27 with the warning that each institution must
be considered by itself and that all the tests outlined
above must be applied to it.28

� The most recent studies upon the whole subject are to be found in
the "Conferenze per il XIV Centenario delle Pandette, 15 Dicembre 530-
15 Dicembre 1930," Pubblicazioni della Universita Cattolica del Sacro
Cuore, ser. Scienze giuridiche, vol. 33 (1931), notably the articles by
de Francisci, "Premesse storiche alia critica del Digesto," pp. 1-38 [with
excellent bibliographical notes]; Arangio-Ruiz, "Precedenti scholastic*
del Digesto," pp. 285-319; Albertario, "Da Diocleziano a Giustiniano," pp.
321-373. Of. also the articles noted by Wenger, "Juristische Literatur-
iibersicht III," Archiv . . ., vol. 10 (1932), pp. 141 f., and the survey
by Chiazzese, "Nuovi arientamenti nella storia del diritto romano,"
Archivio Giuridico, vol. 103 (1930), pp. 87-115, 165-228.

*8 Also the conclusion of Collinet, op. cit. supra note 25.
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The problem of the influences of Roman law upon other

systems of law is, expressed in other terms, the effect of
"Reichsrecht" upon "Volksrecht." Mitteis was the first
to call our attention to the distinction between state and

popular law as far as the Roman Empire is concerned,
and it was this same great scholar who dwelt upon the

reception of Roman law in the oriental portion of the
empire.29 Two stages in the reception of the Roman law
in the provinces are to be differentiated, before and after
the constitutio Antoniniana, 212 A. D. We are here con

cerned only with the period subsequent to that statute
which granted universal Roman citizenship. Consequently
much of the Roman public law introduced is outside our

scope, e. g., the disappearance of the ius posiliminii as

regards free city states, the availability of diversified
citizenship, etc. According to Mitteis the Roman private
law in the provinces from the third century on can be
classed as imperial commercial law and subsidiary im

perial private law. The former is at least intimated by
the legal relations between Roman and peregrine, and
between peregrines of different localities, while the latter
is well illustrated by the doctrines concerning the ex

posure of infants, the status of children born of free
women and slaves and the incursion and persistence of
Roman procedural forms and formulae. Other introduc
tions in the east that Mitteis pointed out were the Roman
notarial document (tabellio) and the Roman idea of jurists
and law teaching.
It will, however, be more advantageous if we proceed at

once to the first general survey of the reception of Roman
law in a particular province, Egypt, by summarizing the
brilliant study of Taubenschlag entitled "Geschichte der
Rezeption des rdmischen Privatrechts in Aegypten." 30

Imperial constitutions, special edicts and the literature of
the Roman jurists afforded the means of introducing
Roman law after the constitutio Antoniniana. Let us

29 Reichsrecht und Volksrecht in den ostlichen Provinzen des rdmi
schen Kaiserreichs (1891), particularly chs. 3-6.
3<>Studi in onore di Pietro Bonfante, yc-1. 1 (1930), pp. 367-440. Cf.

also the excellent study of Boye\ "Le droit romain et les papyrus
d'Egypte," L'Egypte contemporaine, vol. 20 (1929), pp. 529-559.
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briefly survey the field of private law. An earlier excep

tion to the Roman law of slavery which permitted a slave

to have property of his own disappears, but in the institu
tion of manumission other Roman factors earlier intro

duced are weakened by incursion of "Volksrecht" prin
ciples. The Roman concept of patria potestas is present,
but only alongside of the popular law concept of the same.

In marital law, also, the "Reichsrecht" seems to be in

the background; the agraphos gamos remains, and the

bridegroom presents gifts to the bride to correspond to the
dowry; the right of the pater familias to dissolve the

marriage of his daughter even against her will, is also

granted the mother because of the Greco-Egyptian idea of
mater familias. The Roman tutela is combined with cura,
but the guardianship of women appears in its true Roman
nature. In the field of succession the Roman forms of
institutio heredis and exheredatio are introduced, the
forms themselves being literally translated into Greek.
Legacies and fideicommissa are Roman and two non-Roman

concepts, substitution in legacy and the existence of an

executor of a will, disappear after the Antonine constitu
tion. The Roman statutory right of intestacy is more

frequent though the local succession still continues. In
the law of things, the easement of right of way is re

ceived in this epoch as well as the Roman superficies. On
the other hand, the law of pledge is largely Greco-
Egyptian. In the field of obligations, we meet as before,
contracts which are similar in both Roman and peregrine
law (loan, partnership, deposit, recepta nautarum), con

tracts which are different in the two systems and where
the peregrine is utilized (lease, sale, exchange, gift, par
tition, power of attorney) and finally transactions which
are solely Hellenistic {depositum irregulare, executionable
deeds, binding receipts). The influence of Roman law
upon all these is slight. In the loan, for example, there
is sometimes found the technical restoration clause "qua
die petierit," in sale of animals notice of transfer and a

clause guaranteeing against defects were introduced. In
contracts generally, the Greco-Egyptian hemiola has
completely disappeared and the "Volksrecht" execution
clause and fiscal damages are less frequent. A further in-
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fluence of Roman law is the appearance of contract types
unknown in Egypt before the constitutio Antoniniana,
notably the Roman suretyship and the constitutum debiti.
It must not be thought that "Volksrecht" types disap
peared; in fact they all persisted and new contractual
forms were developed, such as the abstract obligation,
which like the apprentice contract and other Greco-
Egyptian forms finally became part of the "Reichsrecht."
The conclusion from this survey is that, as far as

private law was concerned there existed a legal dualism
in Egypt during the III-VI Centuries. Roman law had no

very extensive influence, except perhaps in the field of
succession. The Justinianian codification, on the other
hand, was accepted in Egypt to a much larger extent and
persisted until Coptic times.31 That, however, is outside
of the period with which we are concerned and not at all
indicative of the early Byzantine period in Egypt.
It is impossible to study any other province with the

same thoroughness as Egypt; time does not permit it, and
at any event the sources are but few in number. There
is one group of sources, however, that must be mentioned,
the Syrian Roman Law Books of the fifth century on,

particularly, the earliest renditions as published in 1880

by Bruns and Sachau, Syrisch-rdmisches Rechtsbuch aus

dem fiinften Jahrhundert.32 Bruns considered that with
the exception of the law of succession, the legal principles
were evolved from the Roman law. This view is the one

generally accepted, with the proviso that in course of time
some Greek and Syrian law was introduced. It has been
attacked recently by Carusi who conceives the law books
as a part of a system of law that he terms "diritti orientali
mediterranei," Mediterranean oriental laws. An orienta
list, Nallino, and a Roman law scholar, de Francisci, seem
to have the best of the argument and rehabilitate the view

si In addition to Taubenschlag and Boy6, on this point see Wenger,
11 diritto del papiri nell'eta di Giustiniano, "Conferenze" . . . (cit. supra
note 27), pp. 215-233.

32 The later manuscripts are edited by Sachau, Syrische Rechtsbticher,
vols. 1-3 (1907-1914).
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that the Syrian Roman law books are in the main Roman

law.33
All in all, the factors demonstrated in regard to the

sources of Roman law during this period might also ex

plain the minor influence of Roman law upon other sys
tems during the same period. Roman law was not the

awe-inspiring whole that it was in classical times. It was
in a stage of constant change, the courts were experiment
ing with new principles and here and there borrowing
elements of other systems. The time was not auspicious
to foist a developing system of law upon peoples who had
well developed legal systems of their own, nor would such
fluctuating principles be readily adopted by these peoples.
The period of post-classical law is one of the most in

triguing in the history of Roman law. Much remains to
be done, but at least it may be said that scholars have a

realization of the various factors to be considered, whether
they are dealing with the development of a particular
legal institution or attempting to portray the whole of the
law of the early Byzantine Mediterranean world.

33 For books and articles on both, sides, see Wenger, Archiv . . ., vol.
9 (1930), pp. 115 ff. and rol. 10 (1932), pp. 137 ff.
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IS THE NEW JUDICIAL AND LEGISLATIVE INTERPRETATION
OF FREEDOM OF SPEECH, AND OF THE FREEDOM

OF THE PRESS, SOUND CONSTITU-
TIONAL DEVELOPMENT?

Part II*

J. Herbert WALSHf

Blackstone's Definition of Freedom of Speech and of the
Press

LET us now consider what the term "freedom of
speech," as found in the First Amendment, meant

at that time. The meaning of any legal term, used in the
Constitution or the Bill of Rights, may be ascertained by
inquiring into its meaning in the English law. The
Colonies, prior to the formation of the Union, had adopted
the English common law ; hence, legal terms as used in the
Colonies possessed the same meaning as at English com

mon law, unless the Colonies changed the meaning. In
either event we must look to the English common law
meaning, and then determine whether this meaning was

changed in the Colonies.
The common law definition of this term, which is gener

ally recognized, is that given by Blackstone.1 He said :

"The liberty of the press consists in laying no previous restraint

upon publications, and not in freedom from censure for criminal
matter when published.
Every free man has an undoubted right to lay what sentiments
he pleases before the public; to forbid this is to destroy the free
dom of the press; but if he published what is unlawful, mischiev
ous, or illegal, he must take the consequences of his own temerity.
To punish any dangerous or offensive writings, which, when

published, shall, upon fair and impartial trial, be adjudged of a

pernicious tendency, is necessary for the preservation of the peace
and good government and religion, the only foundation of civil

*Part I appeared in (Nov., 1932) 21 Geobgetown Law Joubnal 35.

tMember of the Bar of the District of Columbia; formerly Editor
of this Journal. See infra p. 247, note.*
14 Bl. Comm. 151; Chase, Blackstone, 917, 918.
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liberty. Thus, the will of the individual is still left free; the abuse

only of that free will is the object of legal punishment; neither

is any restraint hereby laid upon freedom of thought or inquiry;
liberty of private sentiment is still left; the disseminating or

making public of bad sentiments destructive of society is the

crime which society corrects"

From this definition by Blackstone it is apparent that
the most important element in freedom of the press is

"laying no previous restraint upon publications." Was

this definition by Blackstone accepted by the Colonies, and
further, was this meaning to be applied in the First
Amendment?
Mr. Otis argued2 that this definition was accepted by

the Colonies, by showing that several of the States
had expressly preserved the liberty of speech and of the

press, and yet had punished defamatory and seditious
libels. This definition was adopted by some of the courts,
and surely must have been known by the legislators of the
various States in adopting the First Amendment, especi
ally in those states in which the courts had adopted this
definition. Chief Justice Hutchinson of Massachusetts, in
a charge to the Grand Jury,3 said that :

"The liberty of the press is doubtless a very great blessing; but

this liberty means no more than a freedom of everything to pass
from the press without a license. That is, you shall not be obliged
to obtain a license from any authority before the emission of

things from the press. Unlicensed printing was never thought to
mean a liberty of reviling and calumniating all ranks and degrees
of men with impunity. To carry this absurd notion of the liberty
of the press to the length some would have it�to print every

thing that is libellous and slanderous�is truly astonishing and
of a most dangerous tendency."

Chief Justice McKean of Pennsylvania,4 stated :

"The true liberty of the press is amply secured by permitting
every man to publish his opinion; but it is due to the peace and

dignity of society, to inquire into the motives of such publications,
and to distinguish between those which are meant for use and ref-

2 Annals, 5th Cong. II, 2102.

aQuincy [Mass.] 244 (1767).
*Respublica v. Oswald, 1 Dall. 318, 326, 1 L>. Ed. 155 (1788).
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ormation, and with an eye solely to the public good, and those
which are intended merely to delude and defame. To the latter
description, it is impossible that any good government should
afford protection and impunity."

The Attorney General, in 1794 and in 1797, expressed
opinions in conformity with this meaning.5
Madison claimed that Blackstone's definition was not

accepted by the Colonies and the States. He said that : 6

"In every state, probably, in the Union, the press has exercised
a freedom in canvassing the merits of measures and public men

of every description which has not been confined to the strict lim
its of the common law. On this footing the freedom of the press
has stood; on this footing it yet stands."

He further argued that the very nature of our repub
lican form of government was directly opposed to the
adaptation of this definition by Blackstone. In support
of this point he said : 7

"The nature of governments, elective and limited, and re

sponsible in all their branches may well be supposed to require
a greater freedom of animadversion than might be tolerated by
the genius of such a government as that of Great Britain. ... Is
it not natural and necessary, under such circumstances, that a

different degree of freedom in the use of the press should be

contemplated?"

The same thought was expressed in Congress during
the discussion on the Sedition Act.7" Mr. Nichols ex

pressed the conviction in the following manner : 8

"It does not at all distinguish between publications of various
sorts, but leaves all to the regulation of the law, only forbidding
government to interfere until the publication is really made. The

definition, if true, so reduces the effect of the Amendment that

the power of Congress is left unlimited over the press, and they
are merely deprived of one mode of restraint."

5 1 Op. Att'y Gen. 52 (1794); id. 71 (1797).
6 VI Weitings of James Madison (Hunt Ed.) 386.
1 1bid, at 387-8.
7� 1 Stat. 596 (1798).
� Annals, 5th Cong. Ill, 3008.
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We see, then, that there were two extreme views of

liberty of speech and liberty of the press; one, that abso

lute freedom, or license, was meant; the other, that there
was no freedom except from previous restraint.
The lower Federal courts, in the decisions under the

Sedition Act, rejected the first view, since the Sedition
Act certainly was a limitation, a stringent curtailment, of
that right. These courts, then, adopted Blackstone's

definition, holding that the Federal Government could re

strain this liberty, as long as no previous restraint was

imposed.

Variations From Blackstone's Definition

Freedom of speech and of the press is not a freedom to

express oneself in any manner one desires. This freedom
is not a license to print and speak without restriction.
In Toledo Newspaper Co. v. United States,9 the newspaper
and its editor were punished summarily for printing,
while an application for an injunction was pending, that
a decision in a specified way would compel the public to
doubt the judge's honesty. The Supreme Court held this
matter was contemptuous and the court had the inherent
power to punish summarily for the contempt. Such action
was not violative of the right of freedom of speech and of
the press, since absolute freedom was not given. On this
point the Court said:

"It suffices to say that however complete Is the right of the press
to state public things and discuss them, that right, as every other

right enjoyed in human society is subject to the restraints which
separate right from wrong doing."

This limitation against unlimited freedom is well ex

plained by James Parker Hall.10 He states:

"We see then, that without a violation of constitutional free

speech, a government may further its policies either by command
ing certain conduct and punishing those who disobey or who in-

9 247 U. S. 402, 62 L. Ed. 1186 (1918).
m Free Speech in War Time (1921) 21 Coi. L. Rev. 526.
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cite disobedience; or by encouraging certain conduct and punish

ing those who directly seek to discourage it.""

We see then, that this freedom is not an absolute free

dom, that it does not mean license. This test, if it can be

called a test, is very difficult of comprehension; to be use

ful, its limitations must be more sharply defined. Black

stone's definition which was applied under the Sedition

Act,Ua is more specific, but is still too vague. Has the Su

preme Court adopted the view that the guarantee of the

freedom only prohibits restraints prior to publication?
The Supreme Court did adopt this definition.
In Patterson v. Colorado,12 a case involving contempt

of court for publishing articles and cartoons reflecting
upon the Supreme Court of Colorado in cases then pend
ing before it, Mr. Justice Holmes in delivering the ma

jority opinion said:

"The main purpose of such constitutional provisions (freedom
of speech and of the press) is 'to prevent all such previous re

straints upon publications as had been practiced by other govern
ments', and they do not prevent the subsequent punishment of
such as may be deemed contrary to the public welfare,"

citing Commonwealth v. Blanding 13 and Respublica v.

Oswald.1* Mr. Justice Holmes also said that:

"The preliminary freedom extends as well to the false as to the

true; the subsequent punishment may extend as well to the true

as to the false. This was the law of Criminal libel apart from
statute in most cases, if not in all."

Early text writers on the Constitution also took the
view that all that was meant by freedom of the press was

freedom from previous restraint as enunciated by Black
stone.15

n See also, the statement of the Court and the collection of cases

therein, to the same effect, in Gitlow v. New York, 268 U. S. 652, 666,
667, 67 L. Ed. 472 (1925).

u� Supra note 7a.
12 205 U. S. 454, 51 L. Ed. 879 (1907).
"3 Pick. [Mass.] 304 (1825).
n Supra, note 4.
is Stoey, Constitution, 1889; 2 Kent Comm. 17 et seq; Rawle, Con

stitution, c. 10.
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A person has very little freedom under this Black-
stonian concept. He cannot be stopped from publishing
an article, but at this point his freedom dies. The gov
ernment can then impose any restrictions it deems proper.
This view of protection only from previous restraint is

directly contrary to the theory that unlimited freedom or

license has been granted. Cooley stated that : 16

"The evils to be prevented were not merely the censorship of
the press, but any action of the government by means of which

it might prevent such free and general discussion of public matters

as seems absolutely essential to prepare the people for an intel

ligent exercise of their rights as citizens." "

We have seen that in 1907 the Supreme Court affirmed
Blackstone's definition.173 Has the Court continued to apply
it without change? In 1919 the Supreme Court repudi
ated it in the first of its decisions on the Espionage Act 18

of the World War. In this case, Schenck v. United
States,19 Mr. Justice Holmes in delivering the opinion of
the Court stated:

"It well may be that the prohibition of laws abridging the free

dom of speech is not confined to previous restraints, although
to prevent them may have been the main purpose, as intimated

in Patterson v. Colorado."

It is interesting to note that Mr. Justice Holmes here
states that freedom of speech is not limited to Black
stone's definition, as, he says, was intimated in Patterson
v. Colorado,19* whereas at the same time he himself was

the one who wrote the opinion in Patterson v. Colorado,
in which he stated the freedom was limited to Blackstone's
definition.
Since the test laid down by Blackstone, and followed

until the Schenck case, has been held not to be the limit

16 2 Cooley, Constitutional Limitations (8th ed. 1927) 885, 886.
i? On this point, namely, that the Government is not prevented solely

from imposing previous restraints, see Schofield, Freedom of the Press
in the United States (1915) 9 Peoc. Am. Sociological Soc. 67.

i7a Supra note 12.

1M0 Stat. 217 (1917), 50 U. S. C. �� 33-42 (1926).
i�249 U. S. 47, 63 L. Ed. 470 (1919).
i�� Supra note 12.
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line of demarcation, the Supreme Court must have adopted
another test or standard.
In a prosecution under the Espionage Act 19b for sending

alleged seditious matter through the mail,20 Hand, J., laid
down the test that the language uttered, or matter writ
ten, must directly advise or counsel a violation of the
Espionage Act, namely:

"If one stops short of urging upon others that it is their duty
or their interest to resist the law, it seems to me one should not
be held to have attempted its violation. If that be not the test,
I can see no escape from the conclusion that under this section

every political agitation which can be shown to be apt to create
a seditious temper is illegal. I am confident that, by such lan

guage, Congress had no such revolutionary purpose in view."

This test would not afford a government much protec
tion, because a person could arouse and excite people
against the government without being stopped as long as

he did not conclude his statements with a direct appeal
for the people to do some unlawful act.

On the appeal in this case,21 the court, through Rogers,
J., held that this test was too narrow and did not afford
the government the protection to which it was constitu
tionally entitled. The quotation given above from the
District Court was quoted in the opinion of the Circuit
Court of Appeals and was rejected. In considering this
test of directly urging resistance, the Appellate Court said :

"This court does not agree that such is the law. If the natural
and reasonable effect of what is said is to encourage resistance
to a law, and the words are used in an endeavor to persuade to

resistance, it is immaterial that the duty to resist is not men

tioned, or the interest of the persons addressed in resistance is
not suggested. ... It is not necessary that an incitement to crime

must be direct. At common law the 'counseling' which consti

tuted one an accessory before the fact might be indirect."

Thus, the Circuit Court of Appeals for the Second
Circuit rejected the objective test, and declared that

19b Supra note 18.
so Masses Pub. Co. v. Patten, 244 Fed. 535 (S. D. N. Y., 1917).
"Masses Pub. Co. v. Patten, 246 Fed. 24 (C. C. A. 2nd, 1917).
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the proper one to be used is the test of indirect tendency.22
A criticism of this test is set forth in Chafee, Freedom of
Speech in War Time; 23 on the other hand it is upheld in

Corwin, Freedom of Speech and Press under the First

Amendment.�
Now we must inquire whether the United States Su

preme Court adopted this test of "indirect tendency." We

will find that it did not, but instead presented the test of

"clear and present danger" by which the language used

is held to be unlawful where there is a clear and present
danger that it will cause the doing of such things that

Congress can prevent. This doctrine was announced by
the Supreme Court in the first of the Espionage Act cases

coming to it, Schenck v. United States.25 Let us consider
the adoption of this test and its application or variations
in the other Espionage Act cases.

Decisions Under the Espionage Act

In Schenck v. United States,26 and Baer v. United

States,27 the defendants, Schenck and Baer, were con

victed for conspiring to violate the Espionage Act of June

15, 1917,28 on account of having sent circulars to draftees

tending to obstruct the enforcement of the Selective
Service Act,28" and causing insubordination in the military
forces of the United States. Mr. Justice Holmes in de
livering the opinion of the Court said:

"It well may be that the prohibition of laws abridging the free
dom of speech is not confined to previous restraints, although to

prevent them may have been the main purpose, as intimated in

Patterson v. Colorado.29 . . . We admit that in many places, and

22 On this point see Seebach v. United States, 262 Fed. 885 (C. C. A.
8th, 1919), and United States v. Nearing, 252 Fed. 223, 228 (S. D.
N. Y., 1918).

23 (19 19 ) 32 Habv. L. Rev. 932.
24 (1920) 30 Yale L. J. 48.
25 Supra note 19.
26 Hid.
2? Supra note 19.
28 Supra note 18.
28�40 Stat. 76 (1917), 8 U. S. C. � 366 (1926).
28 Supra note 12.
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in ordinary times, the defendants in saying all that was said in
the circular would have been within their constitutional rights.
But the character of every act depends upon the circumstances in
which it is done. . . . The most stringent protection of free speech
would not protect a man in falsely shouting fire in a theatre and
causing a panic. It does not even protect a man from an injunc
tion against uttering words that may have all the effect of force.
Gompers v. Bucks Stove & Range Co.so . . . The question in every
case is whether the words used are used in such circumstances
and are of such a nature as to create a clear and present danger
that they will bring about the substantive evils that Congress has
a right to prevent. It is a question of proximity and degree.
When a nation is at war many things that might be said in time
of peace are such a hindrance to its effort that their utterance
will not be endured so long as men fight, and that no court could
regard them as protected by any constitutional right." (Italics,
author's.)

In Sugarman v. United States,31 the defendant was con

victed for violating the Espionage Act.32 The pertinent
part of Section 3 (50 U. S. C. � 33) of the Act reads:

"Whoever, when the United States is at war, shall willfully
cause, or attempt to cause, insubordination, disloyalty, mutiny, or
refusal of duty, in the military or naval forces of the United
States . . . shall be punished."

The defendant addressed a socialist meeting, which was

attended by many registrants under the Selective Service
Act.32a The Supreme Court affirmed the charge to the

jury by the lower court, which in part was as follows:

"This provision of the Constitution is of course in force in times
of war as well as in times of peace. But 'freedom of speech' does
not mean that a man may say whatever he pleases without the

possibility of being called to account for it. A man has a right to
honestly discuss a measure or a law and to honestly criticize it.

But no man may advise another to disobey the law, or to obstruct
its execution, without making himself liable to be called to

account therefor."

In Frowerk v. United States,33 Frowerk and one Gleeser

3�221 U. S. 418, 55 L. Ed. 797 (1911).
31249 U. S. 182, 63 L. Ed. 550 (1919).
32 Supra note 18.
82a Supra note 28a.
83 249 U. S. 204, 63 L. Ed. 561 (1919).
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were indicted and convicted for conspiracy to violate the

Espionage Act, by publishing matter in their newspaper

attempting to discourage enlistments and to cause dis

loyalty and mutiny. Mr. Justice Holmes delivered the

majority opinion in which it was held that conviction for

publishing and printing such matter was not contrary to

the guarantee of free speech and free press in the First
Amendment. The tenor of the publications was to the
effect that our soldiers should not be sent to France, since
the war was only for the interests of powerful trusts and
"Wall Street." England was condemned for sending men

to this country to persuade the United States to join in
the war, and Germany was pictured as attempting to

keep peace between herself and the United States. Mr.
Justice Holmes said:

"The First Amendment while prohibiting legislation against
free speech, as such, cannot have been, and obviously was not

intended to give immunity for every possible use of language.
Robertson v. Baldwin.^ . . . We venture to believe that neither
Hamilton nor Madison, nor any other competent person then or

later, ever supposed that to make criminal the counseling of a

murder within the jurisdiction of Congress would be an uncon

stitutional interference with free speech."

In speaking directly upon the matter printed, Mr.
Justice Holmes said:

"It may be that all this might be said or written even in time
of war in circumstances that would not make it a crime. We do
not lose our right to condemn either measures or men because
the country is at war."

In Debs v. United States,25 the defendant was indicted
and convicted for causing, and attempting to cause, insu
bordination, disloyalty, mutiny, and refusal of duty in the
military and naval forces of the United States, by deliver
ing a speech, socialism being its general theme. However,

34 165 U. S. 275, 41 L. Ed. 715 (1897).
35 249 U. S. 211, 63 L. Ed. 566 (1919). For recent criticism of the

decision in this case, see Black, Debs v. The United States�A Judicial
Milepost on The Road to Absolutism, (Dec, 1932) 81 U. of Pa. L. Rev.
160, discussing also many of the cases mentioned in this (Walsh's)
article.
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certain parts of the address were directed at encouraging
those present to obstruct the recruiting service. He
praised certain persons who had been imprisoned for aid
ing and abetting a person in failing to register for the
draft and for obstructing enlistments. He also discussed
class distinction, stating, "You need to know that you are

fit for something better than slavery and cannon fodder."
Mr. Justice Holmes delivered the opinion of the Court.
The defendant argued in the same manner as was done in
the preceding cases, namely, that he was protected by the
First Amendment. The Court denied this by simply stat
ing that this point was disposed of in Schenck v. United
States,36 saying:

"We should add that the jury were most carefully instructed
that they could not find the defendant guilty for advocacy of any
�of his opinions unless the words used had as their natural ten

dency and reasonably probable effect to obstruct the recruiting
service . . . and unless the defendant had the specific intent to

do so in his mind."

In Abrams v. United States,37 Abrams and four of
his associates were indicted for violating the Espionage
Act.37" The single indictment contained four counts, the
first three charging a conspiracy to unlawfully utter,
print, write, and publish: first count, "disloyal, scurrilous
and abusive language about the form of government of
the United States"; second count, language "intended to

bring the form of government of the United States into

contempt, scorn, contumely and disrepute"; third count,
language "intended to incite, provoke and encourage re

sistance to the United States in said war" ; and the fourth
count charged a conspiracy, "unlawfully and willfully, by
utterance, writing, printing and publications, to urge,
incite and advocate curtailment of production of things
and products, to wit, ordnance and ammunition, necessary
and essential to the prosecution of the war."
The defendants, in part of their argument, claimed that

the freedom of speech and of the press, guaranteed by

36 Supra note 19.
37 250 U. S. 616, 63 L. Ed. 1173 (1919).
37a Supra note 18.
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the First Amendment, protected them from any prosecu
tion; furthermore, that the Espionage Act was uncon

stitutional. The Supreme Court through Mr. Justice

Clarke, dismissed this argument by saying:

"This contention is sufficiently discussed and is definitely neg
atived in Schenck v. United States 38 and Baer v. United States** . . .

Frahwerk v. United States."3**

The most important argument offered by the defendant
was that the lower court committed error in refusing to

grant their motion for a directed verdict. Thus the ques
tion was presented to the Supreme Court "whether there
was some evidence, competent and substantial, before the
jury, fairly tending to sustain the verdict." The overt act
of the defendants was the printing and distribution of
two articles, the first one of which was titled, "The Hy
pocrisy of the United States and her Allies"; the second,
"Workers�Wake Up." These articles urged resistance
to the continuance of the war by the United States by
inviting the working people to strike. To quote from the
article as given:

"Workers in the ammunition factories, you are producing bul
lets, bayonets, cannons, to murder not only the Germans, but also
your dearest, best, who are in Russia and are fighting for freedom."
Workers, our reply to the barbaric intervention has to be a

general strike! An open challenge only will let the Government
know that not only the Russian worker fights for freedom, but also
here in America lives the spirit of Revolution."
Do not let the Government scare you with their wild punish

ment in prisons, hanging and shooting. We must not and will
not betray the splendid fighters of Russia. Workers, up to fight."

The literature presented also the threat of using armed
resistance.

"If they will use arms against the Russian people to enforce
their standard of order, so will we use arms, and they shall never
see the ruin of the Russian Revolution."

38 Supra note 19.
39 Supra note 19.
39a Supra note 33.
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The Court viewed these articles, of which the above

quotations are indicative, as an attempt to hinder and
defeat the war operations of this country, and was not

simply a peaceable attempt to bring about a change in

policy. It was contended that the defendants, all Rus

sians who had lived here five or more years without ever

declaring their intention of becoming citizens, did not
intend to harm the United States or harass the prosecu
tion of the war, but that the attack was simply directed
against American intervention against the Russian revo

lutionary government. The court concluded that even

though their sympathy for Russia may have been the

motivating force, yet the object to be accomplished by the
fulfillment of the exhortations was discord and even riots
which would cripple this country in the proper conduct
of the war. Furthermore, the object of one part of the
articles, as charged in the fourth count (supra) was to
create strikes in the munition factories, which, of course
would have directly crippled the United States Army.
When we analyze this opinion in the light of the prin

ciples enunciated in Schenck v. United States,*0 we see

that the Supreme Court in the instant case believed that
the words used in these articles were "of such a nature
as to create a clear and present danger that they will bring
about the substantive evils that Congress has a right to
prevent." Also that the "proximity and degree" between
the words used and the general condition of the country
at that time, were vital. Mr. Justice Holmes, who had
delivered the majority opinion in the preceding cases on

this act, delivered a strong dissenting opinion, which was

concurred in by Mr. Justice Brandeis. Mr. Justice Holmes
did not turn away from the tests laid down in Schenck v.

United States. He stated:

". . . the United States constitutionally may punish speech that

produces, or is intended to produce, a clear and imminent danger
that it will bring about forthwith certain substantive evils that the
United States constitutionally may seek to prevent."

He objected, however, that these tests did not apply to
the facts in the present case. In other words the litera-

40 Supra note 19.
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ture which was written and distributed by the defendants
did not produce, nor was it intended to produce, the

"clear and present danger" requisite for criminal action

by the Government. He stated that the intent of the de

fendants, as gathered from the pamphlets was not to

cause harm to the United States or to the prosecution of

the war, but was to help Russia by stopping American

intervention therein, and that:

"No argument seems to me necessary to show that these pro-

nunciamentos in no way attack the form of Government of the

United States, or that they do not support either of the first two

counts;" and that ... "I think that we should be eternally vig
ilant against attempts to check the expressions of opinions that

we loathe and believe to be fraught with death, unless they bo

imminently threaten immediate interference with the lawful and

pressing purposes of the law that an immediate check is required
to save the country." (Italics, author's.)

For a very harsh criticism of this dissenting opinion
of Justices Holmes and Brandeis, see Wigmore, The

Abrams Case.*1 The opening paragraph begins :

"The minority opinion in Abrams v. United States represents

poor law and poor policy; and I wish to point out its dangerous

implications."

The case of Schaefer v. United States*2 involved a prose

cution under the Espionage Act 43 of the president, treas
urer, chief editor, managing editor and business manager

of two Philadelphia newspapers published in the German

language. The charge made against the defendants was

that they had taken news dispatches from other papers,
and had reprinted them in their newspapers, which were

printed in the German language, but in doing so, had
omitted parts, or added thereto, with the intent to pro
mote the success of Germany over the United States in

the war. It was also charged that this was done with the
intent of discouraging enlistments.44 The Court said:

� (1920) 14 III. L. Rev. 539.

�251 U. S. 466, 64 L. Ed. 360 (1920).
� Supra note 18.
� The following is an example of the headlines of one of the pub

lished articles quoted from the report, p. 478 : "Yankee Bluff." "Profes-
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"Were they (the articles) the mere expression of peevish dis

content, aimless, vapid and innocuous? "We cannot so conclude.
We must take them at their word, as the jury did, and ascribe to
them a more active and sinister purpose";

and upheld the conviction of the defendants for violation
of Section 3 of the Espionage Act, but reversed it with
respect to Shaefer, the president, and Vogel, the treas
urer. Justices Brandeis and Holmes dissented, the opinion
being rendered by the former. They reiterated the test of
"clear and present danger" to be applied, as enunciated
in Schenck v. United States.45 Even as in Abrams v.

United States,46 these two justices dissented because they
believed that this test, when applied to the facts in this
case, showed that the language used did not tend to pro
duce a clear and present danger. In his dissenting
opinion, Mr. Justice Brandeis stated:

"If the words were of such a nature and were used under such
circumstances that men, judging in calmness, could not reasonably
say that they created a clear and present danger, that they would
bring about the evil which Congress sought and had a right to
prevent, then it is the duty of the trial judge to withdraw the
case. In my opinion no jury acting in calmness could reason

ably say that any of the publications set forth in the indictment
was of such a character or was made under such circumstances as

to create a clear and present danger, either that they would ob
struct recruiting or that they would promote the success of the
enemies of the United States." (Italics, author's.)

The minority objected that it was not proper to select
single sentences from all the publications and determine
the danger from these alone. They held that the context
must be considered in its entirety and a conclusion was to
be drawn from the effect of the publication as a whole.

sor Jeeny Does Not Take the American Preparations for War Seri

ously." "Ambassador Paige Assures England that We Will Send Ten

Million Men." Another article was headlined, "The Failure of Recruit

ing." The article stated that despite "high pressure" advertising by
the Government the people did not respond for the reason that "the

American who certainly cannot be called a coward did not care to

allow himself to be shot to satisfy British lust for the mastery of the

world."
� Supra note 19.
4� Supra note 37.
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They concluded that, from reading the article on "Yankee

Bluff," it was not apparent that it could reasonably be
construed "even remotely or indirectly to obstruct re

cruiting. But as this court has declared . . . the test to
be applied ... is not the remote or possible effect. There
must be the clear and present danger." In conclusion Mr.
Justice Brandeis stated:

"The constitutional right of free speech has been declared to be
the same in peace and in war. In peace, too, men may differ

widely as to what loyalty to our country demands; and an intoler

ant majority, swayed by passion or by fear, may be prone in the

future, as it has often been in the past, to stamp as disloyal
opinions with which it disagrees. Convictions such as these, be
sides abridging freedom of speech, threaten freedom of thought
and of belief."

In Pierce, et al., v. United States," the defendants were

convicted of violating the Espionage Act by distributing
in Albany a pamphlet entitled "The Price We Pay," which
pamphlet was published by the National Headquarters of
the Socialist Party in Chicago. The defendants were mem

bers of the Albany, N. Y., branch of the society. The

pamphlet denounced all war, with particular reference to
the present war and urged the people to become Socialists.
It pictured war in most vivid and colorful terms. The
court, holding that the literature was such as to come

under the prohibitions of the Espionage Act, and that,
therefore, the defendants were lawfully convicted of
violating the Act, said:

"The jury was warranted in finding the statements false in fact,
and known to be so by the defendants, or else distributed recklessly,
without effort to ascertain the truth and circulated willfully in order
to interfere with the success of the forces of the United States. This
is sufficient to sustain the conviction of all of the defendants' upon
the third count" (interfering with the success of the military
forces of the United States).

In this case, too, Justices Brandeis and Holmes dissented
on grounds similar to those in the preceding cases,

� 252 U. S. 239, 64 L. Ed. 542 (1920).
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namely, that such language was not of character to pro
duce a "clear and present danger," and that any punish
ment, therefore, was a violation of freedom of speech.
Mr. Justice Brandeis, in delivering the dissenting opinion,
said:

"Nor was there a particle of evidence that these statements
were made with intent to interfere with the operation or success

of the military and naval forces. So far as there is any evidence
bearing on the matter of intent, it is directly to the contrary. . . .

The tenor of the leaflet itself shows that the intent of the writer
and of the publishers was to advance the cause of Socialism. . . .

Furthermore, the nature of the words used and the circumstances
under which they were used showed affirmatively that they did
not 'create a clear and present danger,' that thereby the operations
or success of our military and naval forces would be interfered

with."

In conclusion, he stated:

"The fundamental right of free men to strive for better condi

tions, through new legislation and new institutions, will not be pre
served, if efforts to secure it by argument to fellow citizens may be

construed as criminal incitement to disobey the existing law�

merely, because the argument presented seems to those exercising
judicial power to be unfair in its portrayal of existing evils, mis
taken in its assumptions, unsound in reasoning or intemperate in

language. No objections more serious than these can, in my

opinion, reasonably be made to the arguments presented in 'The

Price We Pay.' "

In reviewing these last three cases (Abrams v. United

States; 48 Schaefer v. United States; 49 Pierce v. United

States,50) we must conclude that while Justices Holmes

and Brandeis apply the test of "clear and present danger,"
as was expressed in Schenck v. United States,51 they differ

greatly from the majority in the application of this test.

The Espionage Act provides that the criminal intent must
be proven. Surely it is not necessary that a defendant
must state in so many words that he intends to cause the

overthrow of our Government, the hindrance of our mili

tary forces engaged in war, or the like, before it can be

48 Supra note 37.
49 Supra note 42.
so Supra note 47.
51 Supra note 19.
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said correctly that he possesses the criminal intent. These

dissenting justices held that the defendants in Abrams

v.United States,52 had the intent to help Russia; in Pierce

v.United States,53 of promoting Socialism, but, that in

neither case could they be said to have had the criminal

intent of hindering the United States.
It is true that these objects were intended as their ex

press purpose, their terminus ad quern, but this could

have been accomplished only by means which conflicted
with the Espionage Act. Hence, they possessed the crimi

nal intent, though not expressly stated, of violating the

Espionage Act,54 by hindering the military forces of the

United States, not perhaps as the final end, but certainly
as the terminus a quo.

Criminal Anarchy Statutes

We see, now, that through the decisions under the

Espionage Act,55 the Supreme Court has formulated an

other test to be applied, namely, whether the words used

are of such a nature as to present a clear and present
danger that they will bring about the substantial evils

sought to be prevented. This test, evolved as late as the

Schenck case56 has already been modified, or rather, dis

tinguished, in Gitlow v. New York.51
This case involved the constitutionality of the Criminal

Anarchy Statute of New York.58 This statute prohibited
the use of language which advocated, advised or taught
the overthrow of organized government by unlawful
means. The defendant printed and distributed writings
entitled, "The Left Wing Manifesto" and "The Revolu

tionary Age," urging the people to overthrow the govern
ment by industrial revolts and strikes. The tenor was

such as to call for armed resistance and forceful rebellion
against organized government and against "Capitalism."

52 Supra note 37.
58 Supra note 47.
64 � 3.
ss Supra note 18.
56 Supra note 19.
57 Supra note 11.
ss N. Y. Penal Laws, c. 88, �� 160, 161 (1909).
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The Supreme Court upheld the validity of this statute as

being within the lawful exercise of the police power of a

state. It was at this point in the opinion that the Court

distinguished the "clear and present danger test." The

Court stated that, since it held as constitutional the

statute preventing the use of certain language, the ques
tion as to the probable effect of the language was not

open to consideration. In other words, even if the lan

guage used did not present a "clear and present danger"
yet its use could be punished because the statute pro
hibited its use. Hence, a legislative declaration that cer

tain language is dangerous, is conclusive unless the court
sets it aside as being an arbitrary exercise of police
power. The Court further explained that the statutory
prohibition against the use of certain language is to be

distinguished from the case where the legislation merely
prohibits the doing of certain acts, and it is sought to
apply its provisions to language tending to bring about
the doing of these prohibited acts. Mr. Justice Holmes,
in his dissenting opinion, said that, "in every case" the

question arises, whether the words are used in such cir
cumstances and are of such a nature as to create a "clear
and present danger" of bringing about the evils which
the State has a right to prevent. He applied this test
and concluded that the language used did not present a

"clear and present danger," and hence believed the con

viction should have been reversed; saying:

"If the publication of this document had been laid as an attempt
to induce an uprising against the government at once, and not at

some indefinite time in the future, it would have presented a dif

ferent question."

Subsequent to this decision, we have two tests, the
"clear and present danger" test, as laid down in the
Schenck case,59 to be applied where the statute prohibits
certain acts; and the test laid down in the Gitlow case,60
where the statute prohibits the use of certain words. This
latter test is too broad, if the court was speaking in a

general way, when it said that any language could be

59 Supra note 19.
oo Supra notes 11 and 57.
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prohibited by a statute, unless the statute was arbitrary.

However, as applied to the case in point, the decision

seems to mean that a state may prevent the use of lan

guage which urges and incites the overthrow of govern

ment by force and violence.
This test, formulated in the Gitlow case was applied

in Whitney v. California61 This case involved the con

stitutionality of the Criminal Syndicalism Act of Cali

fornia,62 which published the teaching, advocating and

abetting the commission of crime, sabotage or unlawful

acts of force or violence for the purpose of changing in

dustrial control or producing political changes. The Act

also prohibited a person from knowingly joining or being
a member of a society advocating the above. The de

fendant belonged to such a society and was a delegate to

conventions. The Supreme Court held that this statute

was a valid exercise of the police power of the State,
citing Gitlow v. New York.63 Here the conviction was

not for using prohibited language but for knowingly be

longing to a society, the purpose of which was to en

courage and foster criminal syndicalism. In upholding
the constitutionality of the statute, which also prohibited
the use of language teaching, urging, etc., criminal syn
dicalism, the court stated that great weight must be given
to the declaration of a state legislature, and the statute

must be presumed to be constitutional until proven to be
an arbitrary and unreasonable exercise of police power.
Mr. Justice Brandeis wrote a concurring opinion and was

joined in it by Mr. Justice Holmes. They concurred in
the result, but not in the reasoning of the majority of
the court. As in the Gitlow case,64 they objected to the
distinction made by the court. They believed, in the

present case, that even though this California statute was

held to be valid, the Court should determine whether the

particular society of which the defendant was a member
was acting in such a manner as to result in a clear and

present danger. They held that since this society did not

61274 U. S. 357, 71 L. Ed. 1095 (1927).
62 Cal. Laws, 1919, c. 58, p. 88.
63 Supra notes 11 and 57.
64 Ibid.
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advocate immediate harm there was no present danger,
hence the defendant should not have been convicted for

this reason. They did find, however, a conspiracy among

the members of the I. W. W. to commit present serious

crimes, which conspiracy was being helped by the activity
of the society to which the defendant belonged, and for
this reason, Justices Holmes and Brandeis concurred in
the result.
The latest case on this point is Fiske v. Kansas,65 in

which the defendant was convicted for violating the Crim
inal Syndicalism Act of Kansas,66 in that he made

speeches, and spread literature, advocating the duty and

necessity and expediency of crime, criminal syndicalism
and sabotage, in order to secure members for a branch of
the I. W. W. In the trial court, whose decision was

affirmed by the Supreme Court of Kansas, the preamble
of the constitution of the I. W. W. was given in evidence
to show that the society taught criminal syndicalism.
The Supreme Court of the United States, by a unanimous

decision, held that the preamble did not furnish sufficient
evidence of this point to go to the jury. They concluded
that, from reading the preamble, no substantial inference
could be drawn that the society taught, fostered or en

couraged criminal syndicalism. For this reason the con

viction of the defendent was reversed. From this case

we see that even though there be a valid statute, the court
will look to see whether the acts or language of the ac

cused come within the forbidden class. If they do not,
then, as in this case, the Act, as applied to the particular
facts, is an arbitrary and unreasonable exercise of the

police power. Justices Holmes and Brandeis did not
dissent here, since the result is the same whether the
"clear and present danger" test was used, or whether the
test of the Gitlow case67 was used. In the Gitlow case,
the Court decided that given the statute, and given lan

guage coming within the prohibition of the statute, then
these factors were sufficient for conviction, even though
the words presented no clear and present danger. How

es 274 U. S. 380, 71 L. Ed. 1108 (1927).
66 Kan. Spec. Sess. Laws, 1920, c. 37.
�7 Supra notes 11 and 57.
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ever, in the instant case only the first step is present,
namely, given a valid statute; the second step, language
coming within the statute, is not present, hence there
could be no conviction.
The application of the clear and present danger test

results in the same conclusion, because, if the words or

writings do not come within the statutory definition of

dangerous matter, then surely they cannot be said to

present a "clear and present danger."
In conclusion we note that the latest decisions of the

Supreme Court hold that, in addition to the freedom from

previous restraint, the First Amendment protects a per
son in his speech and writings up to the point where such

language or writings, can be said to present a clear and

present danger, in that they are of such a character as

to produce, or tend to produce, acts which are lawfully
forbidden by the legislature. Also, we have the test of the
Gitlow case,68 to be applied where the statute prohibits
certain language, in distinction to acts; and here, if the
statute is a valid exercise of the police power, and the
language used comes within the prohibition of the statute
(Fiske v. Kansas 69) , then the defendant is outside the

protection of the First Amendment.
The difficulty in understanding just what is meant by

freedom of speech and freedom of the press lies in the
fact that the guaranty in the First Amendment is vague.
Since this is true it would be most helpful if the tests
which are laid down by the Supreme Court should be
definite, but the "clear and present danger" test, laid
down in the Schenck case,70 and applied to all the cases

arising under the Espionage Act,71 is not definite. The
Court has not given a concise definition of the test.
On this point Mr. Justice Brandeis, in his concurring
opinion, in Whitney v. California,''2 states:

"This Court has not yet fixed the standard by which to deter
mine when a danger shall be deemed clear; how remote the

ma.
69 Supra note 65.

''"Supra note 19.
7i Supra note 18.
72 Supra note 61.
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danger may be and yet be deemed present; and what degree of
evil shall be deemed sufficiently substantial to justify resort to

abridgment of free speech and assembly as a means of protection."

Mr. Justice Brandeis further gives what he believes
should be the standard:

"To justify suppression of ifree speech there must be reasonable
ground to fear that serious evil will result if free speech is prac
ticed. There must be reasonable ground to believe that the danger
apprehended is imminent. There must be reasonable ground to
believe that the evil to be prevented is a serious one." (Italics,
author's.)

He sums up his standard in the following words:

"In order to support a finding of clear and present danger it
must be shown either that immediate serious violence was to be

expected or was advocated, or that the past conduct furnished

reason to believe that such advocacy was then contemplated."
(Italics, author's.)

From the foregoing we may say that, according to Mr.

Justice Holmes, "clear and present danger" means that
there must be an imminent danger of serious evil.73
The cases which have been immediately discussed (Git

low v. New York; 74 Whitney v. California; 75 Fiske v.

Kansas,76) involved, not a Federal statute, but State
statutes.

The Fourteenth Amendment

By the First Amendment to the Constitution the people
are protected from abridgement by Congress of the free

dom of speech and of the press. This is a restriction upon
the power of the Federal Government. Does the Constitu
tion and its Amendments give the people similar protec
tion from the States? If so, it can be found only in the
due process clause of the Fourteenth Amendment, which
states in part:
"Chafee, Freedom of Speech in War Time (1919) 32 Habv. L. Rev.

932 ; also his book, Freedom of Speech.
7* Supra notes 11 and 57.
is Supra note 61.
76 Supra note 65.
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". . . nor shall any State deprive any person of life, liberty, or
property, without due process of law."

Mr. Justice Holmes, in delivering the majority opinion
of the Court, in Patterson v. Colorado (1907), 77 said:

"We leave undecided the question whether there is to be found

in the Fourteenth Amendment a prohibition similar to that in

the First."

In Prudential Insurance Co. v. Cheek (1922),78 involv
ing the constitutionality of a Missouri statute requiring
employers to give letters of information concerning em

ployees upon severance from their employers, the Court,
through Mr. Justice Pitney said:

"But, as we have stated, neither the Fourteenth Amendment, nor
any other provision of the Constitution of the United States, im
poses upon the States any restriction about 'freedom of speech' . . ."

The Supreme Court then decided, in the later Gitlow
case -(1925),79 that the Fourteenth Amendment does pro
hibit the States from abridging free speech and free press.
This case involved the constitutionality of the New York
Criminal Anarchy Statute.80 Mr. Justice Sanford, in de

livering the opinion of the Court, said:

"For present purposes we may and do assume that freedom of

speech and of the press�-which are protected by the First Amend
ment from abridgment by Congress�are among the fundamental

personal rights and 'liberties' protected by the due process clause

of the Fourteenth Amendment from impairment by the States.
We do not regard the incidental statement in Prudential Ins. Go. v.
Cheek . . . that the Fourteenth Amendment imposes no restric
tions on the States concerning freedom of speech as determinative
of this question."

By this decision the Supreme Court has decided that the
Fourteenth Amendment does impose the same limitations,
with respect to freedom of speech and freedom of the

11 Supra note 12.
� 259 U. S. 530, 66 L. Ed. 1044 (1922).
7� Supra notes 11 and 57.
so Supra note 58.
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press, upon the States, as does the First Amendment upon
the Federal Government.*1

Cooley states that:

"It has been held by the Supreme Court of the United States
that neither the Fourteenth Amendment nor any other provision
of the Federal Constitution imposes upon the States any restric
tion in relation to 'freedom of speech' . . ."m

The case of Prudential Insurance Co. v. Cheek 83 was

cited after the quotation. It is regrettable that, in this
new edition of Mr. Cooley's work, no mention was made
that the Supreme Court later changed its view in the
Gitlow case.84

Use of the Mails

We have yet to treat of freedom of speech and of the
press from the view of our postal regulations. The
Espionage Act 85 provides that any newspaper published
in violation of any of the provisions of the Espionage Act
should be "nonmailable," and should not be "conveyed in
the mails or delivered from any postoffice or by any
letter carrier." It has been argued that this provision is
a denial of freedom of the press. The Supreme Court, in
the case of United States ex rel Milwaukee Social Demo
cratic Pub. Co. v. Burleson36 decided this question in the

81 For a criticism of this decision, see, Warren, The New Liberty un

der the Fourteenth Amendment (1926) 39 Habv. L. Rev. 431. He states
that "liberty" in this Amendment "was intended to cover only liberty
of person. He concludes that since free speech and press are included

under the term "liberty," all the fundamental rights contained in the

Bill of Rights logically must be held to be included under "liberty,"
as contained in the due process clause of the Fourteenth Amendment.

It is submitted that, even though all that was meant was liberty of

person, this holding by the Court is in line with its decisions, from
the time of Marshall to the present, under the doctrine of the flexibility
of the Constitution.
m Op. cit. supra note 16, at 898.
�3 Supra note 78.
8< Supra notes 11 and 57.
ss supra note 18.
8�255 U. S. 407, 65 L. EM. 1074 (1921).
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negative. The newspaper had published a series of articles

denouncing the war activities of this country, the Draft

Act, capitalism, and the like. The Postmaster, under his

administrative authority, revoked the use of the second

class mailing privilege; holding that such writings were

"nonmailable." With respect to the tenor of the news

paper articles, the Court said:

"These publications were not designed to secure amendment or

repeal of the laws denounced in them as arbitrary and oppres

sive, but to create hostility to, and to encourage violation of them.

Freedom of the press may protect criticism and agitation for modi

fication or repeal of laws, but it does not extend to protection of

him who counsels and encourages the violation of the law as it

exists."

The Court held that the use of the second class mails

was a privilege for which, after investigation, a permit is
issued. This permit is good as long as the publication
conforms to the law; but it can be denied when it is

properly decided that the matter printed violates the law,
as in the present case. The Postmaster was within his

power when he not only excluded certain of the news

papers from the second class privilege, but also forbade
its use in the future. The Supreme Court held this action
to be reasonable, because the paper had published forbid
den matter for the five preceding months, hence, it was

most likely to continue doing so. Furthermore, if the

paper stopped publishing forbidden matter, an application
for a new permit could be made. By this decision the
Court did not forbid the total use of the mails, but only
denied the use of the second class privilege. Justices
Brandeis and Holmes dissented because they did not be
lieve the Postmaster had the authority to issue an order
applying to future issues of the paper. They also ob
jected to the reasoning of the majority, that freedom of
the press was not denied since an order of total exclusion
from the mails had not been issued.
In ex parte Jackson37 which involved the exclusion of

lottery tickets from the mails, it was said:

�7 96 U. S. 727, 24 L. Ed. 877 (1877).
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"Liberty of circulating is as essential to that freedom as liberty
of publishing; indeed, without the circulation the publication
would be of little value."

Justices Holmes and Brandeis contended that to hold an

exclusion only from the second class privilege is not a de

nial of freedom, is a "technical and unsubstantial argu
ment" for which constitutional rights should not be frit

tered away.
In ex parte Jackson and in In Re Rapier,� the Supreme

Court upheld the right of the Postmaster to exclude lot

tery tickets from the mails on the ground they were ob

jectionable matter.89

By reviewing, together, the Jackson,90 Rapier91 and

Milwaukee Publishing Co.92 cases, we see that, on the one

hand, freedom of the press necessitates a circulation for

the paper, but, on the other hand, the Government surely
must have the right to prevent harmful and dangerous
matter from being sent through the mails. The Milwau

kee Pub. Co. case follows a middle course, in that the

Court, recognizing the right to circulation and the right of
the Government to exclude objectionable matter, held that

a denial of the use of the second class mailing privilege,
through which papers are usually sent, was not a denial
of the freedom of the press because the other classes of

mailing were still open.
It is suggested that the Court, in the Milwaukee Pub.

Co. case, need not have emphasized the fact that there was

no total prohibition. If the Government should impose a

total restriction from using the mails, freedom of the

press would not be violated, since no action would, thereby,
be directed against the printing, but only against one

88 143 U. S. 110, 36 L. Ed. 93 (1922).
89 For unfavorable criticism of this restriction of the use of the

mails as being contrary to the guaranty of freedom of the press, see

Taylor, The Origin and Growth of the American Constitution." He

states that freedom of the press was "removed from the Constitution,
so far as the mails are concerned by the judgment rendered in 1892
in In Re Rapier." See also supra note 73.

so Supra note 87.
�i Supra note 88.
92 Supra note 86.



188 GEORGETOWN LAW JOURNAL

method of circulation, namely, the use of the mails. After

all, it must be remembered that free speech and free press
is not an absolute freedom.

Motion and Talking Pictures

Motion pictures do not come within the protection of

freedom of speech. In Mutual Film Corp. v. Ohio Indus
trial Comm.,93 the Court stated :

"We Immediately feel that the argument is -wrong or strained

which extends the guarantees of free opinion and speech to the

multitudinous shows which are advertised in the bill boards of our

cities and towns . . . and which seeks to bring motion pictures
and other spectacles into practical and legal similitude to a free

press and liberty of opinion."

This case was followed in Mutual Film Corp. v. Kan
sas.9* No doubt this reasoning also applies to the talking
pictures.

Conclusion

The First Amendment to the Constitution of the United
States prevents Congress from abridging the freedom of

speech or of the press. This limitation does not mean

that individuals may speak and write without any restric
tion. It does not mean that Congress has no jurisdiction
over the subject.
Under the Sedition Act95 this freedom meant only a

freedom from previous restraint. As late, as 1907 Mr.
Justice Holmes reaffirmed this definition of Blackstone.98
This test was too narrow, and encroached upon the con-

93 236 U. S. 230, 59 L. Ed. 562 (1914).
94 236 U. S. 248, 59 L. Ed. 561 (1914).
95 Supra note 7a.
96 Supra note 12. In the recent case of Near v. Minn, ex rel Olson,

283 U. S. 697, 75 L. Ed. 1357 (1931), Mr. Justice Holmes, in delivering
the majority opinion of the court, discusses the history and meaning
of freedom of speech and of the press. The court held that a statute
which provided for injunction against the business of publishing
malicious scandalous and defamatory matter, was a denial of the
guarantee of freedom from previous restraint. This was a five to four
decision, Mr. Justice Butler writing strong dissenting opinion.
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stitutional guaranty, because under this interpretation,
Congress could punish a person for expressing his politi
cal opinions. This was done under the Sedition Act.

Cases which were decided under the Espionage Act of
1917 98a overruled the definition of Blackstone, and limited
the action of Congress beyond mere restriction from im
posing previous restraint.
The District Court for the Southern District of New

York, through Hand, J., established the test of direct
tendency.97 Under this test a person could be punished
only if his language or writings objectively produced a

direct incentive to violation of law. On appeal, the Cir
cuit Court of Appeals for the Second Circuit, held that
this test of direct tendency imposed too great a restriction
upon Congress. The Circuit Court established a test of
indirect tendency, by which a person could be punished
for using language which produced an indirect tendency
to commit an unlawful act.98
The Supreme Court then set up a test which was a

greater restriction than that imposed under the indirect
tendency test. By the new test the language used must
present a "clear and present danger" that it will tend to
produce results which Congress lawfully may prevent.
The Espionage Act99 required that the person must have
the intent to produce the evil results.
This test was applied by the Supreme Court generally

in the cases arising under the Espionage Act, although in
Debs v. United States,100 the Supreme Court affirmed a

conviction in which the lower Federal Court had used the
test of direct tendency.
This test of clear and present danger was later dis

tinguished in Gitlow v. New York,101 which case involved
the Criminal Anarchy Statute of New York. By this
decision the clear and present danger test applies where
a statute prohibits the doing of acts; but where a statute

96a Supra note 18.
97 Supra note 20.
98 Supra note 21.
99 Supra note 18.
160 Supra note 35.
101 Supra notes 11 and 57.
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prohibits the use of certain language, it is immaterial
whether the language presents a clear and present dan

ger; provided, of course, that the statute itself is a valid

exercise of the police power of a state. This latter test

was followed in the latest cases under State Criminal

Anarchy Statutes, which were reviewed by the Supreme
Court under the due process clause of the Fourteenth

Amendment.
Today, we have the clear and present danger test which

has been applied under the Espionage Act, and its mod

ification, which has been applied under Criminal Anarchy
Statutes. Thus, today, freedom of speech and freedom of

the press means that a person is free from previous re

straint, and may express himself as he desires, so long as

his language does not tend to produce a clear and present
danger which Congress has the right to prevent.
A person is free to express his political opinions and

urge a change in our laws, but he must urge that such

changes take place in a peaceable manner, at the ballot

box. For this reason, today, the Sedition Act 10U would be
held unconstitutional, since its chief purpose was to pro
hibit the expression of political opinions. A person can

not urge revolution or the use of force in order to secure

a change in laws, because all governments have the in
herent power of self-preservation.
The consistency with which Justices Holmes and Bran

deis have dissented in cases arising under the freedom of

speech and the freedom of the press has subjected them to
criticism by many. The view is expressed that such
zealous solicitation for radicals who openly seek to un

dermine our constitutional Government is too altruistic.
These radicals come to our country, with no intention of
becoming citizens in the true sense of citizenship, and
urge and arouse the discontented element to use force in
order to undermine our Constitution. Yet, when arrested,
they hasten to gain all rights and protections which are

afforded by the same Constitution which they are so earn

estly seeking to destroy. As the Supreme Court said in
Schenck v. United States : 102

ioia Supra note 7a.
102 Supra note 19.
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"But simple as the law is, perilous to the country as disobedi
ence to it was, offenders developed, and when it was exerted
against them, challenge it to decision as a violation of the right
of free speech, assured by the Constitution of the United States.
A curious spectacle was presented : that great ordinance of govern
ment and orderly liberty was invoked to justify the activities of

anarchy or of the enemies of the United States; and by a strange
perversion of its principles it was adduced against itself."

We must realize that, despite the development of vari
ous tests, the right of free speech and free press is still
rather vaguely defined. Our protection rests in the hands
of the Supreme Court, which is the most safe haven we

have. It is well, therefore, that the Court contains both
those who, perhaps, look first to the safety of the country,
and those who look first to the protection of the people.
Even if either group might incline a little too far in one

direction, the opposite views of the others will act as a

counter-balance, which will, as it has in the past, result
in wise decisions. Even though different members of the

Supreme Court may dissent vigorously in different cases,
the decisions of the majority have been shown to be uni

formly wise and proper.
The new judicial and legislative interpretation of free

dom of speech and of the press is sound constitutional

development. What changes may occur due to our ever

changing conditions today, and to the ever increasing
problem which is presented by the constant and growing
agitation of foreign radicals, remains to be seen. As
Alexander Hamilton, in writing of the liberty of the press,
stated : 103

". . . its security, whatever fine declarations may be inserted in

any constitution respecting it, must altogether depend upon pub
lic opinion and on the general spirit of the people and of the

government."

103 the Federalist, No. 84, (Lodge ed.) 537.
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THE SUPREME COURT OF THE UNITED STATES

On November 7th the Supreme Court of the United
States reconvened after a two-weeks' recess, to decide the
cases which were submitted and argued during the Octo
ber term and to hear the oral arguments of the cases

listed on the calendar.
Handing down decisions on rail cases argued before it

during the October term, the Supreme Court held that the
Federal Government could not collect an alleged overpay
ment of more than $1,300,000, made to the Great North
ern Railroad, in connection with the payment of guaran
teed income for the guaranty period following the termi
nation of Federal control of the railroads.1 In another
case the Court decided upon the constitutionality of a

Florida statute dealing with actions brought against rail-
i United States v. Great Northern R. R, Co., No. 96, Oct. Term, 1932.

192
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roads in that State.2 In another case involving railroad
interests the Court ruled that the Interstate Commerce
Commission could not be compelled by mandamus to spe
cifically value the New York, New Haven and Hartford
Railroad Company's trackage and terminal rights in the
Grand Central Terminal and its approaches in New York
City and the South Station in Boston, under contract pro
viding for the payment of rentals for the privilege of
.using these rights.3
In the first above mentioned case, under the Transpor

tation Act of 1920, the Great Northern, along with all of
the other railroads which had been under Federal control,
had the protection of a guaranty as to its railway operat
ing income for a period of six months following the re

linquishment of Federal control.4 The I. C. C. had the
responsibility of ascertaining the amount necessary to
make good this guaranty and of certifying the results of
the inquiry to the Secretary of the Treasury. When the
Commission made its final award in the case of the Great
Northern, it found that the railroad was entitled to about
$1,300,000 less than it had actually received by means of
the advance payments. The Government therefore
brought an action to recover the amount of the alleged
overpayment plus interest. Associate Justice Cardozo in
rendering the opinion of an unanimous court, rejected the
Government's contention, that under a true construction
of the statute the certificate issued by the Commission
was provisional and tentative and that upon the issuance
of a final certification of inconsistent tenor, it should
supersede the provisional certificate. He also stated that
neither fraud nor mistake had entered into the issuance
of the certificate by the Government, but that there was
merely a revision of judgment in respect to matters of
opinion.5

2 Seaboard Air Line R. R. Co. v. Watson, No. 4, id.
3 Interstate Commerce Commission v. New York, New Haven & Hart

ford R. R. Co., No. 15, id.
4 United States v. Guaranty Trust Co., 280 U. S. 478, 74 L. Ed. 556

(1930). Texas & Pacific Ry. Co. v. United States, 286 U S 285 76
L. Ed. 1108 (1932).

s United States v. Barlow, 132 U. S. 271, 280, 281, 33 L. Ed. 346 (1889).
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For the want of a substantial constitutional question,
the case of Seaboard Airline Railroad Co. v. Watson,6
involving the constitutionality of a Florida statute, was

dismissed after an appeal had been made from a decision

of the Florida Supreme Court. The appellant urged that

the statute is repugnant to the due process and equal pro
tection clauses of the Fourteenth Amendment. In reject
ing the contention that the statute was discriminatory, the
Court stated that the mere discrimination, resulting from

the application of the presumption created by the statute
to appellant and other railroads, and the failure of the

State to prescribe the same or a like rule in similar
actions against carriers by motor for hire or other liti

gants, does not violate the equal protection clause of the

Fourteenth Amendment.7 The Court peremptorily dis

posed of the appellant's assignment of error which re

ferred to due process, by stating that it is essential, to a

proper presentation of points relied on for reversal, that
the statute and rules of court requiring and governing
the forms of assignment of errors be complied with.8
Reference was made to the rule requiring that every ap

peal must be accompanied by an assignment of errors

which shall set out separately and particularly each error

asserted.
On November 21st, in the third case mentioned above,9

the Court in reversing a decision of the Court of Appeals
of the District of Columbia, affirmed a judgment of the

Supreme Court of the District of Columbia which ruled
that a writ of mandamus would not lie to compel the
Interstate Commerce Commission, in fixing the final value
of the New York, New Haven, and Hartford Railroad

s Supra note 2. The statute in question declares: "A railroad com

pany shall be liable for any damage done to persons, stock, or other

property, by the running of the locomotives, or cars, or other machinery
of such company, or for damage done by any person in the employ and
service of such company, unless the company shall make it appear that
their agents have exercised all ordinary and reasonable care and dili

gence, the presumption in all cases being against the company."
t Atchison, Topeka, etc., Railroad v. Matthews, 174 U. S. 96, 43 L. Ed.

909 (1899). Truax v. Corrigan, 257 U. S. 312, 337, 66 L. Ed. 254 (1921).
s Rule 9.
9 Supra note 3.
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Company, to include the carrier's rights in other roads so

that they would be specifically and separately valued as a

part of the inventory required by Section 19a of the

Interstate Commerce Act.10 The Court, in rendering its

decision, stated that mandamus would not lie when the

duty, of specific valuation, if it exists, has been too

vaguely and obscurely placed upon the Commission. Point

ing out the indefinite, uncertain duty of valuation, the

Court went on to say that in ascertaining the value of a

railroad, every "piece of property" is to be inventoried,
and with reference to every "piece" so inventoried the

Commission is to ascertain the investment in the thing
and the cost of producing it anew.11 But the statute does

not mean that there shall be a duty to appraise in terms

of cost if the interest to be appraised is such that the

cost of the thing is without relevance as a criterion of

the value of the interest. Here the railroad had not in

vested anything in the roadbed or the terminals. It is

not affected for good or ill by fluctuations in the cost of

building them anew. The railroad company contended

that the valuation should be based on the proportion of

the cost value of the property that would result from a

division of such value between itself and the New York

Central Railroad in the ratio of use. In stating the con

tention to be wholly untenable the court pointed out that

the value of the trackage rights viewed either as a license

or an easement is not the cost of the roadbed, but the

difference between the value of the use and the rent to

be paid therefor.
In a case involving State taxation of corporations, the

State assessments were upheld by the Court.12 The con

stitutionality of a Michigan statute which imposed an

annual tax on the appellant corporation, operator of an

international bridge from Detroit to Ontario, Canada,
"for the privilege of exercising its franchise and trans

acting its business within this State," was questioned, but

"37 Stat. L. 701 (1913), 49 U. S. C, � 19a (1926).
n Smyth v. Ames, 169 U. S. 466, 42 L. Ed. 819 (1898). St. Louis &

O'Fallon R. R. Co. v. United States, 279 U. S. 461, 73 L. Ed. 798 (1929).
12 Detroit International Bridge Co. v. Corporation Tax Appeal Board

of the State of Michigan, No. 51, id.
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found not to violate the commerce clause of the Federal
Constitution. The appellant maintained that by its

articles of association its powers are limited to construct

ing, owning, maintaining and operating the bridge for

the use of traffic and to taking tolls therefor, and that in

1930 it was engaged exclusively in foreign commerce, and
that the statute, construed to impose a fee for the privi
lege of doing that business, violates the commerce clause.

In deciding in favor of the State, the Court elected to fol

low the decision of the State Supreme Court which held:
"The privilege fee is an excise tax, not upon the right to
be a corporation, but upon the activities of the corpora
tion in the exercise of its corporate franchise, or as it is

sometimes expressed, upon the franchise 'to do,' not upon
the franchise 'to be.' * * * Actual transaction of business

by a domestic corporation is not a condition of the tax.

It is imposed on the right to transact." 13 In another tax

case, the Court decided that royalties received by the pe

titioning coal company after the effective date of the Six
teenth Amendment, under leases of coal land with mining
rights, executed before the Amendment, constituted "in
come for taxation purposes," although under State laws,
the leases constituted sales of coal in place and the title of
the coal passed to the lessee immediately on execution of
the lease.14
Revocation of probation by summary proceedings be

cause of the abuse of the privilege of leaving the jail
wherein probationer was confined, was held to be a proper
exercise of discretion by a Federal Court. The probationer
contended that the procedure required a notice, specifica
tion of charges, or a trial upon the charges, so that he
would know the particular grounds for revocation of the
probation. Approving the power of the lower court in its
action, the Supreme Court indicated that the statute au

thorizing the Court to revoke probation does not contain
any requirement as to the formation of charges or the
nature of the hearing. The probationer here was brought

13 in re Detroit Properties Corp., 254 Mich. 523, 236 N. W. 850 (1931).
14 Banker's Pocahontas Coal Co. v. David Burnet, Comm. No. 104, id.
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before the court and questioned, and in testifying on his

own behalf admitted his own wrongdoings.15
The Court consented to take probable jurisdiction of an

appeal filed in Bradley, etc., v. Public Utilities Commis
sion of Ohio,16 to review a decision of the Supreme Court
of the State of Ohio that the State Public Utilities Com
mission had authority to exclude an interstate motor car

rier from operating its motor truck service in interstate
traffic over a particular highway extending from Cleve
land to the Ohio-Michigan State line, on the grounds that
the highway was congested. The argument of the appel
lant is based on the refusal of the Commission to grant
him a certificate to operate in interstate traffic on said

highway because it was so badly congested by established
motor vehicle services that the addition of the appellant's
proposed service would create an excessive and undue
hazard to the safety and security of the traveling public.
The appellant urges in his brief that this is an arbitrary
and unreasonable discrimination against him, in favor of

already certified common carriers, and that it is an un

lawful regulation of interstate commerce in violation of
the Federal Constitution. The Court of Ohio based its
decision on Motor Transport & Truck Co. v. Public Utili
ties Commission11 which held that the Commission's re

quirement that operation of motor carriers be routed
over less congested highways does not impair any consti
tutional rights.
The Court affirmed (with Mr. Justice Butler dissenting)

a lower Federal Court decision upholding the validity of
a Texas statute,18 the statute provided for regulation of

private contract motor carriers classified by the statute as

doing a business affected with a public interest, and em

powered the State Railroad Commission to grant or refuse
permits and to prescribe rates to be charged by the private
contract carriers. Validity of the statute was upheld on

the ground that it was a proper exercise of the power of
the State to conserve the public highways.19
is Burns v. United States, No. 378, id.
16 No. 395, id.
" 125 Ohio St. 374, 181 N. E. 665 (1932).
is Stephenson, et al., v. Binford et al., No. 326, id.
i�Frisbie v. United States, 157 U. S. 160, 39 L. Ed. 657 (1895).



198 GEORGETOWN LAW JOURNAL

A ruling of the Circuit Court of Appeals, affirming the

holding of the District Court for Southern District of
New York, was reversed by the Court on November 7th.20
Mr. Justice Butler delivered the opinion stating that where
the plaintiff's bill in equity shows that it had a plain,
adequate and complete remedy at law, an order should be

granted transferring the suit to the law side of the court
and for a trial by jury. The plaintiff alleged facts to

show that certain payments made to defendants operated
as a preference under the Bankruptcy Act.21 The Court

pointed out that the question whether the remedy must

be by action at law or may be pursued in equity notwith

standing objection by defendants, depends upon the facts

stated in the bill. In the absence of a clear showing that

a court of law lacks capacity to give the relief which the

allegations show plaintiff entitled to have, a suit in equity
cannot be maintained.22 The preferences sued for in this
case were for money payments of ascertained and definite
amounts. The bill discloses no facts that call for an ac

counting or other equitable relief.23
The deportation of an alien seaman was declared valid

when the Court dismissed a writ of habeas corpus which

challenged the legality of the petitioner's arrest for depor
tation.24 The relator had deserted his ship in the port of
New York and remained in this country in violation of the

Immigration Act of 1917 beyond the three year period of
limitation during which he was subject to deportation
under such Act.25 Subsequent to the expiration of this

20 Schoenthal v. Irving Trust Co., Trustee, No. 14, id.
2132 Stat. 779, � 13b (1903), 11 U. S. C, � 96b (1926).
22Boyce's Executors v. Grundy, 3 Pet. 210, 7 L. Ed. 655 (1830).
23 United States v. Bitter Root Co., 200 U. S. 451, 50 L. Ed. 550 (1906).
24 United States of America ex rel. Leo Stapf v. Corsi, Commissioner

of Immigration, No. 10, id.
25 3 9 Stat. � 32, 874, 895 (1917), since repealed by the Immigration

Act of 1924 [43 Stat. 153 (1924), 8 U. S. C. � 145 (1926)], provided:
"That no alien excluded from admission into the United States by any

law * * * and employed on board any vessel arriving in the United

States from any foreign port or place, shall be permitted to land in the

United States, except temporarily for medical treatment, or pursuant
to regulations prescribed by the Secretary of Labor providing for the

ultimate removal or deportation of such alien from the United States."
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period he signed as a member of the crew of an American
vessel for a voyage to his native country and return. By
that move he subjected himself to deportation, under the
Act of 1924,26 following his unlawful entry on his return
from the trip. His re-entry after the taking effect of the
Act of 1924 was a new entry depriving him of the im

munity under the Act of 1917. It was held to be imma
terial that at the time of his second entry he was a mem

ber of the crew of a ship of United States registry, which
had made a round trip voyage, since he came from a place
outside of the United States within the meaning of the

immigration laws. The contention of the relator, that his
status was that of an "immigrant previously lawfully ad
mitted to the United States, who is returning from a

temporary visit abroad," and thus he was a non-quota im

migrant within Section 4 of the Act of 1924, was declared
unsound because he was not lawfully admitted for per
manent residence in 1923, and his stay here could not be
converted into such lawful residence merely because the
then applicable statute limited the time within which

deportation proceedings could have been made.
In a violation of the National Prohibition Act,27 involv

ing a search and seizure, the Court found that a search
under a warrant more than ten days after its original
date was illegal although the warrant had been redated
and the search was made within ten days after the sub

sequent date.28 The Government contended that, even

though the original warrant was not executed within ten

days and was void under the Act, the warrant could be
redated and reissued, and that in this form it should be

regarded as a new warrant under which the search could
lawfully be made. The Court, in disagreeing with the ap
pellee, stated that the redating of the warrant did not
constitute the issuance of a new warrant. The issue of a
second warrant is essentially a new proceeding which
must have adequate support in the form of probable

26 Supra note 25.
"40 Stat. 228 (1917), 11 U. S. C. � 11 (1926), provides: "A search

warrant must be executed and returned to the judge or commissioner

who issued it within ten days after its date; after the expiration of
this time the warrant, unless executed, is void."
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cause.29 The new warrant must rest upon a proper find
ing and statement by the commissioner that probable
cause then exists.30 The purpose of the statute would be
thwarted if by the simple expedient of redating, the time
for the execution of a warrant could be extended.

Zealously guarding the protection extended by the
Fourth Amendment, the Court31 held another search war

rant to be without lawful foundation for the reason that
it was based on affidavits which do not "set forth the facts

tending to establish the grounds of the application or

probable cause for believing that they exist.32 The affi
davit failed to state the place to be searched was not a

private dwelling, and it also neglected to aver a sale was

made there. The Court pointed out that, while a dwelling
used as a manufactory or headquarters for merchandising
may be the place of sale, its use for those purposes is not
alone probable cause for believing that actual sales are

there made.
A Maine statute requiring a non-resident operator of a

motor vehicle to have a Maine operator's permit even if
the laws of the State of his residence do not require an

operator's license, but providing for exemption of a per
son who has complied with the requirements of the State

28 Sgro v. United States, No. 55, id.
29 Boyd v. United States, 116 U. S. 616, 29 L. Ed. 746 (1886) ; Byars v.

United States, 273 U. S. 28, 71 L. Ed. 520 (1927); United States v.

Lefkowitz, 285 U. S. 542, 76 L. Ed. 538 (1931).
30 Supra note 27, � 6 : "If the judge or commissioner is thereupon

satisfied of the existence of the grounds of the application or that there
is probable cause to believe their existence, he must issue a search

warrant, signed by him with his name of office, to a civil officer of
the United States duly authorized to enforce or assist in enforcing
any law thereof, or to a person so duly authorized by the President
of the United States, stating the particular grounds or probable cause

for its issue and the names of the persons whose affdavits have been
taken in support thereof, and commanding him forthwith to search

the person or place named, for the property specified, and to bring
it before the judge or commissioner."

3i Grau v. United States, No. 43, id.
32 Supra note 27, � 25 : "No search warrant shall issue to search any

private dwelling occupied as such, unless it is being used for the

unlawful sale of intoxicating liquor, or unless it is in part used for

some business purpose, such as a store, shop, saloon, restaurant, hotel,
or boarding house."
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of his residence requiring operators' licenses, was upheld
by the Court in its denial to review an appeal involving
the question of the validity of the above statute. The

appellant, a resident of Florida, which State does not re

quire its residents to have licenses, contended that the
Maine statute discriminates between Florida residents
who have complied with the law of that State and other
residents who have complied with the laws of their re

spective States. The appellant urged in his brief that the
law was based on the nature of the law of a foreign State
and is unnecessary, unjust and unreasonable, and there
fore denies equal protection of the laws in violation of the
Federal Constitution.33
By reversing the decrees of the Court of Appeals and

the Supreme Court of the District of Columbia, the Court
held that an Act of Congress directing the erection of a

fire station on land in the District of Columbia, which
constituted part of a park, was constitutional and did not
deprive neighboring landowners of property without due

process of law, despite a prior statute which set aside the
land as a public park.34 The landowners contended that

they had a valuable right appurtenant to their land, in
the nature of an easement, to have the land used for park
purposes, and that the Act of Congress, directing its use

for other purposes, was a taking of their property, with
out just compensation in violation of the Fifth Amend
ment. While it was not contended that the right arose as

an incident to the ownership of neighboring land, it was

urged by the respondents that the right asserted, whether
it be regarded as arising from a contract with the Gov
ernment or an interest in the lands, had a definite source

in the transaction by which the park was created. By
the Rock Creek Park Act,35 the lands taken were "per
petually dedicated and set apart as a public park or pleas
ure ground for the benefit and enjoyment of the people
of the United States," and the surrounding lands includ

ing those of the respondents, were assessed to the extent

that they were specially benefited by reason of the location

33 Chandler v. Maine, No. 400, id.
si Reichelderfer et al., v. Qulnn, et al. No. 9, id.
35 26 Stat. 492 (1890), 40 U. S. C. �83 (1926).
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and improvement of the park.36 In construing this

statute the Court said it was unnecessary to invoke the

exercise of police power, as the petitioner did here, be

cause the private rights asserted were not created. The

landowners did not derive any rights against the Govern
ment from the dedication of the park alone. The park
lands purchased or condemned by authority of the Rock

Creek Park Act were vested in the United States in fee.

Congress in dedicating lands so acquired to a public use

did not deprive itself of the power to devote the lands to

other uses.37 The Court further explained that the land

owners did not acquire rights to have the land used for

ever as a park even though the lands were assessed for
benefits caused by the maintenance of the park. The
court stated that if the enjoyment of a benefit thus de

rived from the public acts of Government are a source

of legal rights to have it perpetuated, the powers of Gov
ernment would be exhaused by their exercise.

W. T. C, Jr.
ss Supra note 35, � 6 : "That the commission having ascertained the

cost of the land, including expenses, shall assess such proportion of
such cost and expenses upon the land, lots, and blocks situated in the
District of Columbia specially benefited by reason of the location and

improvement of said park, as nearly as may be, in proportion to the

benefits resulting to such real estate."

"If said commission shall find that the real estate in said District

directly benefited by reason of the location of the park is not benefited
to the full extent of the estimated cost and expenses, then they shall

assess each tract or parcel of land specially benefited to the extent of

such benefits as they shall deem the said real estate specially bene

fited. * * *"

37 Newton v. Commissioners, 100 U. S. 548; 25 L. Ed. 710 (1880).
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FEDERAL LEGISLATION

PROPOSED LIMITATIONS ON THE JURISDICTION
OF DISTRICT COURTS OF THE UNITED STATES

During the first session of the present Congress two

Bills,1 having for their objects the limiting of the juris
diction of Federal District Courts by providing amend
ments to the first paragraph of Section 24 of the Judicial
Code of the United States,2 were proposed by Senator
George W. Norris, Chairman of the Senate Judiciary
Committee. The first of these Bills, known as the At

torney General's Bill, S. 937, would deny removal from
State to Federal courts on the ground of diverse citizen
ship, under the following proviso:

"And provided further, That where a corporation organized
under the laws of one or more States or under the laws of one or

more foreign countries, carries on business in a State other than
the one wherein it is organized, it shall for the purposes of juris
diction in a district court of the United States be treated as a

citizen of such State wherein it carries on business as respects all
suits brought within that State between itself and residents thereof
and arising out of the business carried on in such State."

The obvious effect of this Bill would be to deny to a

corporation doing business in a State other than the one

where it is chartered, the right to appeal to the Federal
District Court on the ground of diversity of citizenship.
It would accomplish directly, by statutory enactment,
what was attempted to be accomplished by judicial con

struction as early as 1809 in the case of Bank of United
States v. Deveaux? This Bill, however, was denied a

IS. 937, 72d Cong. 1st Sess.; S. 939, 72d Cong. 1st Sess.
2 36 Stat. 1091 (1911), 28 U. S. C. � 41, par. 1 (1926).
3 5 Cr. 61, 3 L. Ed. 38 (1809), which held that a corporation was not

a citizen of the State of its incorporation within the meaning of the

diversity of citizenship clause. For the purpose of determining its

jurisdiction, the court would disregard the fiction of the corporate
entity and regard the corporation as an aggregation of individuals.
This doctrine was expressly overruled in Louisville, Cincinnati, Etc.

R. R. Co. v. Letson, 2 How. 497, 11 L. Ed. 353 (1844). In Ohio & Miss.

R. R. Co. v. Wheeler, 1 Black. 286, 17 L. Ed. 130 (1862), it was held
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favorable report by the Judiciary Committees of both
Senate and House of Representatives.
The second of these Bills, S. 939, is much broader in its

scope and would be much more comprehensive in its

effect. It would take away from Federal District Courts
the jurisdiction to entertain cases of diversity of citizen-

ship absolutely, by deleting from Section 24 of the Judicial
Code4 the provision granting to District Courts of the

United States jurisdiction in suits brought between "citi
zens of different States." That, according to the report of
the Senate Judiciary Committee,5 is the extent of the cur

tailment of the jurisdiction of District Courts sought to
be accomplished by the Bill. The jurisdiction it would
take away is the construction of State statutes�contro
versies arising under State laws, which means that it
would take away from Federal Courts the right to try
purely State controversies arising under State laws. It

would leave the Federal Courts supreme in the construc
tion of all possible controversies which may arise under
the laws of Congress or any other controversy in which

any Federal question is involved. This bill would ac

complish the end sought to be attained by S. 937, since a

corporation, being a citizen of the State wherein it is

chartered, could no longer exercise the right to resort to
the Federal jurisdiction in any suit arising in another
State upon the ground of the diversity of the citizenship
of the parties.
The chief reasons for the proposed legislation are set

forth in detail in the report of the Judiciary Committee.
They are briefly as follows :

First : While perhaps at the time of the adoption of the
Constitution there was some basis for a provision that
citizens of different States should have the right to take
their controversies into the Federal Courts in view of
the fact that there were undoubtedly jealousies existing
between the several States at that time, it was believed

that by an irrebuttable presumption, the citizenship of individuals

composing the corporation is to be presumed to be that of the State

by which the corporation was chartered.
* Supra note 2.
s Sen. Rep. No. 530, 72d Cong. 1st Sess.
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then that such a provision was necessary in order to in
sure complete justice to a citizen of one State when he
became involved in a legal dispute in another State. Never

theless, whatever reason existed at that time for such a

provision has long since passed away, and there has grown
Up under the practice a system of jurisprudence which

gives an advantage to the nonresident of the State in

litigation which is not possessed by the resident of the
State where the suit arises, namely, the privilege of taking
the litigation from the State to the Federal court.
Second: The present law leads to discrimination and

injustice in that it secures to corporations chartered in
one State but doing business and owning vast amounts of

property in another, the "privilege" of removing litiga
tion arising in the latter State to the Federal courts where
the expense of litigation is much greater. This was well
illustrated by the case of Black and White Taxi Co. v.

Brown and Yellow Taxi Co.,6 where a corporation of Ken
tucky, in a controversy with another corporation of the
same State, was enabled to violate the laws of Kentucky
as previously laid down by the State Supreme Court, by
the simple device of going across the State line and in
corporating in another State, thus enabling it to obtain
an advantage which no citizen or corporation of the State
of Kentucky could have obtained.
Third: Under existing law the nonresident is given an

unfair advantage for his property, an advantage which
does not accrue in favor of his personal liberty. A non

resident if involved in a civil litigation in another State
may remove the suit to a Federal court; while if a person
commit a crime in a State other than the one of which he
is a resident, he must be tried in a court of that State and
cannot plead that, as a nonresident criminal who is to be
tried for crime he will face a jury which will be preju
diced against him because he lives in another State. He
has violated a State law and must be tried under the laws
of the State where the alleged violation occurred.
Fourth: The proposed Bill would aid materially in re

lieving the Federal courts from congestion. In a table

�276 U. S. 518, 72 L. Ed. 681 (1928); Dissenting opinion by Holmes,
J., concurred in by Brandeis and Stone, JJ.
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compiled by the Chairman of the Judiciary Committee it

is shown that of the 34,774 cases filed in the various Dis

trict Courts of the United States during the calendar year
of 1929, not less than 9,630 of these came into the District

Courts by virtue of the diversity of citizenship clause. It

may be observed from this table that the indications are

that if this Bill becomes a law, it would reduce the civil

cases in Federal courts by 27.7 per cent.
An illuminating presentation of this subject is found

in an article entitled, Distribution of Judicial Power Be

tween United States and State Courts,7 by Professor Felix

Frankfurter, Harvard Law School. He says:

"Certainly the obvious abuses of diversity jurisdiction should

be promptly removed by legislation, on plain grounds of policy,
and to relieve the overburdened Federal dockets. In the absence

of an adequate system of Federal Judicial statistics, we are with

out an exact basis for analyzing the scope and nature of Federal

court business. That the diversity cases represent one of its

heaviest items is common knowledge. According to the usual esti

mate, they constitute one-third of the business of the district

courts. An examination of 10 recent volumes of the Federal Re

porter shows that out of 3,618 full opinions, 959, or 27 per cent

were written in cases arising solely out of diversity of citizenship.
In 716 of these cases, or 80 per cent, a corporation was a party.
"At best, diverse citizenship jurisdiction has elements of unfair

ness. A resident of a State when suing another resident of the

same State is compelled to sue in the State court; a nonresident

suing the same defendant has a choice of two courts. The situa

tion is aggravated by the freedom of Federal courts to make local

law in accordance with their notions of "general jurisprudence,"
in complete disregard of the declared law of the State. The un

fairness is increased in the various situations in which Federal

courts are not even bound to follow State court decisions on a

State statute or a State constitution. . . .

"The various types of diversity litigation call for concrete scru

tiny in the light of present-day conditions and the demands upon

Federal courts by peculiarly Federal litigation. The right to

remove to the Federal court a litigation between two nonresidents

in a State court will not survive analysis."

The constitutionality of the proposed legislation seems

to be clearly established. The object of the legislation is

to take away jurisdiction from the District Courts of the

i (1928) 13 Coen. L. Q. 399.
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United States. It is not intended to take away and does
not take away any jurisdiction of the Supreme Court of
the United States. The Supreme Court is the only court
whose jurisdiction is conferred upon it by the Constitu
tion.8 All the inferior courts�which means all the courts
of the United States except the Supreme Court�obtain
their jurisdiction from statute, and the Supreme Court
has repeatedly held that it is within the power of Con
gress to add to that jurisdiction within the limits of the
Constitution and to take away any part or all of it.9 In
the case of Kline v. Burke Construction Company,19 the
Supreme Court said:

"The right of a litigant to maintain an action in the Federal
court on the ground that there is a controversy between citizens
of different States is not one derived from the Constitution of the
United States, unless in a very indirect sense. Certainly it is not
a right granted by the Constitution. The applicable provisions,
so far as necessary to be quoted here, are contained in Article III.
Section 1 of that article provides: 'The judicial power of the
United States shall be vested in one Supreme Court and in such
inferior courts as the Congress may from time to time ordain and
establish.' By Section 2 of the same Article it is provided that the
judicial power shall extend to certain designated cases and con

troversies, and among them 'to controversies . . . between citizens
of different States. . . .

' The effect of these provisions is not to

vest jurisdiction in the inferior courts over the designated cases

and controversies, but to delimit those in respect of which Con

gress may confer jurisdiction upon such courts as it creates. Only
the jurisdiction of the Supreme Court is derived directly from

the Constitution. Every other court created by the General Gov
ernment derives its jurisdiction wholly from the authority of

Congress. That body may give, withhold, or restrict such juris
diction at its discretion, provided it be not extended beyond the
boundaries fixed by the Constitution."

Congress, in legislating upon this subject has always
acted upon the theory that this type of legislation cannot
be attacked on constitutional grounds. The first Judiciary

s Art. Ill, Sec. 1.
� Turner v. Bank of America, 4 Dall. 8, 1 L. Ed. 718 (1799) ; Sheldon

v. Sill, 8 How. 449, 12 L. Ed. 1147, 1151 (1850); Stevenson v. Fain,
195 U. S. 167, 49 L. Ed. 143, 25 Sup. Ct. 6 (1904).

10 260 U. S. 226, 67 L. Ed. 226 (1922).
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Act,11 passed in 1789, extended to the lower Federal Courts
jurisdiction in cases arising between a citizen of the State
where suit is brought and a citizen of another State when
the sum in dispute exceeded $500. The Federal Courts
have never had jurisdiction in diverse citizenship cases

where the amount in dispute was less than $500. The

scope of this jurisdiction remained unchanged for about
80 years. By the Judiciary Act of 1887-88,12 the amount
was raised to $2,000, thus taking away from Federal
Courts in all such cases the jurisdiction which had been
given by the first Act where the amount was between $500
and $2,000. In 1911 Congress again changed this amount
and provided that Federal Courts should not have juris
diction in such cases unless the amount involved was

$3,000 or more.13 Each of these Acts illustrates the propo
sition that so far as the jurisdiction of inferior Federal
Courts is concerned, Congress can give such jurisdiction
within the limits of the Constitution as it pleases and,
having thus given jurisdiction, it is likewise within the
power of Congress to take it away either in whole or

in part. G. A. C, Jr.

UNEMPLOYMENT INSURANCE AS A FEDERAL
POSSIBILITY

With the embarkation of seventeen national govern
ments 1 within the last twenty years, upon systems of un

employment insurance, a demand for similar protection of
American workmen was inevitable, and has been given
particular impetus by the present economic depression.
Although the various foreign systems differ in some of

their essential features, they fall into two major classes :

(1) Compulsory systems, which require the maintenance
of reserves for certain classes of workers, from which
reserves benefits are paid to unemployed members of the

"1 Stat. 73 (1789).
12 24 Stat. 552 (1888); 28 U. S. C. � 41 (1926); 25 Stat. 433 (1889).
13 36 Stat. 1087 (1911), 28 U. S. C. � 1 (1926).
i The governments adopting national systems are, in the order of the

first legislation on the subject: France, 1905; Great Britain and North

ern Ireland, 1911; Norway, 1915; Netherlands, 1915; Finland, 1917;
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classes, the conditions precedent to right to benefits, the
period, frequency and amount of benefits, and the propor
tion of payments into the fund contributed by the workers,
employers and the national government, being prescribed
by law; and (2) Voluntary systems, in which the national

government cooperates with, or may even subsidize,
private systems, the establishment of which is not ob

ligatory.2
In order to determine whether an unemployment in

surance system was desirable and could be adopted by
the Federal Government of the United States, a select
committee of the Senate was appointed, pursuant to a

resolution 3 introduced in the 71st Congress by Senator
Robert F. Wagner of New York, to investigate the sub
ject. The scope of the committee's inquiry as called for

by the resolution, was :

"... a general study of the unemployment insurance systems in

use by private interests in the United States and by the foreign
governments. . . . The committee shall report to the Senate . . .

the results of such study, together with its recommendation for

necessary legislation."'

The majority party in the Senate was represented on

the committee by the appointment of Senator Felix Hebert
of Rhode Island, who became chairman, and' Otis F. Glenn
of Illinois. Senator Wagner was appointed as minority
member. The committee held extensive hearings during
the year 1931, and on June 30, 1932, submitted a report
to the Senate.4 Senator Wagner, who had already sub-

Italy, 1919; Austria, 1920; Belgium, 1920; Irish Free State, 1920;
Czechoslovakia, 1921; Luxemburg, 1921 (not in operation) ; Queens
land (Australia), 1922; Poland, 1924; Bulgaria, 1925; Denmark, 1927;
Germany, 1927; Spain, 1931 (not in operation). Switzerland, in 1924,
established a system of Federal subsidy of unemployment funds created

by the laws of the various cantons.
2 Countries having compulsory systems are : Austria, Bulgaria, Ger

many, Great Britain and Northern Ireland, Irish Free State, Italy,
Luxemburg, Poland and Queensland (Australia). Countries having
voluntary systems are: Belgium, Czechoslovakia, Denmark, Finland,
France, Netherlands, Norway and Spain. The Swiss system is mixed.

s Sen. Res. No. 483, 71st Cong. 3d Sess.
* Sen. Rep. No. 964, 72d Cong. 1st Sess.
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mitted his "Individual Views" 5 on May 2, 1932, stated in
the committee report that he agreed with some of the

findings and conclusions of the report, but was in dis
agreement on others. The conclusions of these reports will
be set forth further on.
The demand for the establishment of a compulsory in

surance system by the Federal Government of the United
States was found to be met by the two-fold objections of
constitutional incapacity and Federal policy. While Fed
eral cooperation with private or State unemployment in
surance systems is undoubtedly constitutionally possible
where the cooperation takes the minimum form of co

ordination and dissemination of information such as is
afforded to labor in this country at the present time by
the Department of Labor, the maximum cooperation, a

Federal subsidy such as is found in current State-aid leg
islation, may be opposed on the ground of governmental
policy and even on constitutional grounds, inasmuch as

unemployment insurance savors of class legislation.
Voluntary systems, even though they involve Federal

subsidy, are declared to be of little value as compared to
compulsory systems in the view of proponents of govern
mental unemployment insurance.
"To advocate (unemployment) insurance with sincerity

is to advocate compulsory insurance," states Senator Wag
ner in his "Individual Views." "Compulsory insurance
does not mean that the States must operate the insurance
system or that the State must contribute to the insurance
fund or reserve. All that a system of compulsory insur
ance necessarily involves is that the employer is under
statutory obligation to provide insurance or reserves to
protect his employees against a stated period of unem

ployment."
Reference here is to systems undertaken by the indi

vidual States, but there are those who advocate com

pulsory unemployment insurance to be established by the
Federal Government, so as to provide a uniform system
throughout the country. The proponents of such a sys
tem proceed upon a theory that is summed up in the com

mittee report submitted by Senator Hebert, as follows :

� Sen. Rep. No. 629, 72d Cong. 1st Sess.
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"1. Most of the unemployment is due to social not industrial

causes and the industrialist should not be called upon to assume

the risks. Society should insure the worker against it and, there

fore, funds for the relief of unemployment should be contributed

not by employees but by the State and the Federal Government.

2. The indirect effects of social insurance service on industrial

efficiency and mobility are more important than the direct burden

which it imposes.
3. Inasmuch as the causes of unemployment are national in

character, it should be relieved by national legislation."

On the other hand, the committee report summarizes
conclusions of those opposed to governmental systems in

this way:

"1. American industry should be given an opportunity to work

out its own unemployment problems unhampered by Government

intervention.

2. After a study of so-called unemployment insurance systems
in operation in foreign countries, they conclude that the use of

the term "insurance" is a misnomer, since the risk of unemploy
ment can not be measured or predicted on the basis of actuarial

data.

3. Some plan might be successfully operated if kept within

certain specified limits as to coverage, but to keep it so is not

possible, as shown by the experience of other countries.

4. Any compulsory plan will be subjected to constant and ir

resistible pressure to increase the benefits, extend) the limits of

coverage, relax the safeguards, and generally expand the system
to a general relief scheme supported by public funds and paid for

by taxation."

As has been stated, there is serious doubt whether the
establishment of an unemployment insurance system by
the Federal Government would be constitutionally pos
sible. Unless legislation is so directed that it applies only
to workers in industries engaged in interstate commerce

or those coupled with a public interest, it is likely to run

afoul of a number of decided cases familiar to all students
of constitutional questions.6 But the value of unemploy-

s Employer's Liability Cases, 207 U. S. 463, 52 L. Ed. 297 (1907);
Second Employer's Liability Cases, 223 U. S. 1, 56 L. Ed. 327 (1911);
Illinois Central R. R. Co. v. Behrens, 233 U. S. 473, 58 L. Ed. 1051

(1914); Hammer v. Dagenhart, 247 U. S. 251, 12 L. Ed. 1011 (1918);
Adair v. United States, 208 U. S. 161, 52 L. Ed. 436 (1908); Interstate
Commerce Comm. v. Goodrich Transit Co., 224 U. S. 194, 56 L. Ed. 729
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ment insurance is declared by its proponents to be in

separable from the universality of its application. There
are already private systems in the United States estab
lished for the benefit of certain groups of workers. It is be

cause similar protection is asked for all workers to allevi
ate distress everywhere and to maintain national buying
power in times of economic distress that a universal sys
tem is considered desirable.
The question of the constitutionality of legislation estab

lishing a Federal unemployment insurance system is, of

course, controversial, but even if the Constitution is found
to permit of a Federal plan, there is still the objection of
those who are jealous of the growing encroachment of the
Federal Government on private affairs and of its increas
ing usurpation of the activities of the individual States.
In this connection, one of the witnesses before the Senate

committee investigating the subject, quoted the Attorney
General of the United States7 as stating in a public ad
dress :

"Others still, following the modern tendency to run to the na

tional treasury at Washington for money, are insisting on appro

priation by Congress for direct relief of the unemployed. If the

last course is followed, resort to the general welfare clause of the
Constitution will have reached its peak, and the Federal Govern
ment will have embarked on a course of action the consequences
of which may be far-reaching. As a matter of national policy, is
relief of distress from periodic unemployment to be furnished out
of the National Treasury or is the problem to be dealt with by
improvement and readjustment of our industrial system and the

creation of reserves or unemployment insurance by industry itself

through cooperation of capital and labor, brought about or super
vised, if necessary, by legislation? The bitter lesson of the dole
in Great Britain should furnish the answer to that question."

The committee was impressed with the difficulties at
tendant upon any attempt to engraft an unemployment
insurance system upon the Federal structure and its mem-

(1912); Wilson v. New, 243 U. S. 332, 61 L. Ed. 755 (1917). That in
surance is not commerce and hence not subject to regulation by Con

gress; Paul v. Virginia, 8 Wall. 75, 19 L. Ed. 357 (1868).
i Hearings before a Select Committee on Unemployment Insurance,

United States Senate, 72d Cong. 1st Sess., pursuant to S. Res. No. 483

71st Cong. 506.
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bers were unanimously of the opinion that such a plan
was not within the sphere of Congressional action. The
committee furthermore reported that it saw similar dif
ficulties confronting the States should they individually
attempt to put into practice a compulsory plan.8 The

report states:

"Having reached the conclusion that some form of reserves for
the relief of the workers of the country should be provided by in
dividual employers, with the possible co-operation of employees,
and not by the Federal Government or by the States, yet the Fed
eral Government as well as the States may well consider it to be
not without the scope of their powers or of their obligations
to their citizens to contribute in some measure to the removal
of difficulties which exist and which may recur. We, therefore,
recommend that the Federal Government contribute to such sys

tems of private unemployment reserves to the extent of per
mitting employers who maintain them to deduct some portion, if
not all, of the contributions thereto out of their income for tax

purposes, just as they are now permitted to deduct as a part of the
cost of doing business, all sums paid for insurance against the
risks of workingmen's compensation and other forms of insurance

coverage.
"The effect of the allowance of such credits will in a measure

equalize the difference in the cost of maintaining such reserves

among employers of labor in the States which require them as

against employers in those States where they may not be obliga
tory."

Declaring that this proposed Federal legislation would
be inadequate sufficiently to equalize this difference in

cost, Senator Wagner in his minority report, suggests the
enactment of Federal legislation "permitting a deduction
of 30 per cent of the cost of unemployment reserves or

insurance not from gross income as recommended by the

committee, but from tax." He would also provide for the
establishment of a "federally integrated system of State-
operated employment offices." 9 R. H. A.

8 On January 28, 1932, Wisconsin became the first State to operate
an unemployment insurance law, the Governor signing on that date
the bill that became Wis. Spec. Sess. Laws, c. 20 (1931).

9 On November 30, 1932, the American Federation of Labor in con

vention at Cincinnati, Ohio, approved a committee report favoring un

employment insurance, "made compulsory by law." The report stated
"Whatever plan is adopted ... we believe that it should be adminis
tered by the State. . . ."
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NOTES

NEGLIGENCE�Proximate Causation.

A recent decision in the case of Chicago Great Western R. Co. v.

Mackie i revives the much-discussed question of proximate causation,
and gives point to a brief consideration of the problems which arise
in connection with that question. In this case, the plaintiff was driving
a single horse wagon over a public railroad crossing, when the hoof
of the horse became fastened between two loose rails left lying in

the center of the crossing through the negligence of the defendant.
To prevent the horse from throwing himself, the plaintiff mounted
him, and held his head, while others tried to pry the hoof loose. These
efforts failing, the plaintiff dismounted, and the horse, on being freed,
threw himself, and in falling, struck the plaintiff's leg, causing injuries
for which the plaintiff sued. The Court concluded that the negligence
of the defendant was the proximate cause of the injury to the plaintiff,
there being no independent intervening cause between that negligence
and the injury to insulate the defendant from liability.
The question of proximate causation is almost as broad as the subject

of negligence itself. Attempts at definition have been many and varied,
most of them inadequate, and not a few conflicting. The reason for
the conflicting views is the difficulty of deducing from a given state

of facts a fixed and immediate rule, so divorced from that particular
state of facts as to be susceptible of ready application to another and

different state of facts.

A great part of the difficulty may be avoided at the outset by
excluding from the discussion any consideration of the philosophical
doctrines of cause, with the academic distinctions between causes and

conditions. As Andrews, J., in Palsgraf v. Long Island R. R. Co.,*
said, "In dealing with this question of proximate causation, we are

dealing with a legal consideration, and not a philosophical one, with
legal consequences, not philosophical ones." Not that philosophical con
siderations may not be reconciled with the law; the point is that there
is little to be gained, from a practical standpoint, in attempting such a

reconciliation. The Courts are concerned, primarily, with establishing
legal liability as expeditiously as possible, and as far as this purpose

is concerned the result will be the same whatever kind of philosophical
cause or condition is named in a particular case as the force creating
the liability.
Defying accurate definition as it does, the law of proximate causation,

speaking very broadly, is represented by two general views. The first

of these identifies the question of proximate causation with that of

ordinary negligence, and makes that the proximate consequence of

an act which a reasonably prudent man would have foreseen. The

160 F. (2d) 384, (C. C. A. 8th, 1932).
2 248 N. Y. 339, 162 N. E. 99 (1928).
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second view goes further than the first, in that it considers the question
of foreseeability only so far as it determines the original negligence
of the defendant; once having found the defendent negligent, this
view holds him liable for all natural and probable consequences fol
lowing directly therefrom, regardless of their reasonable foreseeability.
The first view is tersely described as the Foreseeability Doctrine, the
latter as the doctrine of Natural and Probable (Direct) Consequences.
Other tests which have been applied by the Courts from time to time
are the Test of the Nearness of the cause to the result in time and
space, involving the idea of an "Immediate" caused the "But For" or
"Without Which" Test, identifying the idea of proximate causation with
that of an "Efficient" cause;* and the "Last Wrongdoer" Test/ which
is really a concrete application of the principle underlying the Near
ness Test. Generally speaking, these tests are now obsolescent, and it
is fairly accurate to say that most Courts today follow the two major
tests suggested above.
In connection with the first view, the Forseeability Doctrine, few

cases in recent years have been so provocative of controversial dis
cussion as the case of Palsgraf v. Long Island R. Co.� The holding
of the majority of the Court in that case, as contained in the cogent
opinion of Justice Cardozo, disposed of the case on the ground that
there was no duty owed the plaintiff by the defendant, and so there
was no need to consider whether or not the act of the defendant was
the proximate cause of the injury to the plaintiff. While the Court
thus precinded from the question of proximate causation, nevertheless
the case is in point as illustrative of the Doctrine of Forseeability, for
in reaching the conclusion that the defendant owed the plaintiff no

duty of due care, the Court reasoned that no duty was owed, simply
because, under the particular circumstances of the case, no reasonably
prudent man would have foreseen the necessity of exercising any
such duty toward the plaintiff. This is precisely the test that is applied
when those Courts, which hold to the Doctrine of Foreseeability,
determine the proximity of the consequences of a negligent act to the

negligent act itself. If the reasonably prudent man would have fore
seen the consequences, he should be held liable for them; otherwise
there is no liability. The holding of the majority in the Palsgraf
case is in substantial agreement with the view of Dean Green/
whose contention is, that unless the defendant, at the time he acted,

3Bierbach v. Goodyear Rubber Co., 14 Fed. 826, 829 (C. C. E. D.
Wis. 1882).

4 Taylor v. Baldwin, 78 Cal. 514, 21 Pac. 124, 125 (1889).
� Clifford v. Atlantic Cotton Mills, 146 Mass. 47, 15 N. E. 84 (1885).
K See note 2, supra. Here the plaintiff, standing at one end of a

subWay platform, was injured when struck by a set of scales which

were dislodged by the explosion of a package of firecrackers, negligently
knocked from the arm of a passenger by the defendant's subway guard,
who was loading a train at the other end of the platform.
'Green, Rationale of Proximate Cause (1927).
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was able to foresee barm to that specific interest of the plaintiff which
was in fact injured, he would be under no duty to use care with

regard to that interest, and his failure to do so would not be negligence.
Similarly, the dissenting opinion of Justice Andrews in the Palsgraf

case is analogously illustrative of the second view of proximate causa

tion, the Doctrine of Natural and Probable (Direct) Consequences.
In skeleton form, the conclusion reached in the dissent was this:

If A is negligent as to B, and as a consequence C is injured, C can

recover, whether or not any harm to him could reasonably have been
foreseen by A, provided his injuries follow directly (naturally and

probably) from the original negligent act. In other words, the dis

senting opinion excluded all question of specific duty owed the plaintiff
by the defendent, and grounded its holding solely on the question of

proximate causation, concluding that if there be an original negligent
act, the defendant is liable for all consequences of that act, provided
they be proximate consequences, by which Justice Andrews meant

direct consequences.
This is the view the the English Courts since the important decision

in the case of In re Polemis and Furness, Withy and Co., Ltd? There

the Court held that the question of foreseeability was material only
in determining the original negligence of the defendant. If some

damage might reasonably have been anticipated from the act com

plained of, the act was negligent, and the question of what might or
might not have been reasonably anticipated was no longer material.
The sole inquiry remaining was whether or not the result was the

direct consequence of the negligent act. If it was, then the negligent
party must be held liable for that result, however unexpected it may be.
In this country, the Directness Theory has found considerable favor

in the past, though it had by no means been unanimously confirmed
at the time of the decision in the Palsgraf case. It is the view, for
instance of Professor Beale,9 whose analysis of the problem results
in the conclusion that the defendant is liable for all consequences

caused by his negligent act, if there is no independent intervening
force that is improbable, without regard for the necessity of a specific
duty owing to the plaintiff.
Curiously enough, when the question of an independent intervening

cause arises, the Directness Theorists fall back on the test applied by
the proponents of the Foreseeability Doctrine. When the chain of

8 3 K. B. 560 (1921). The defendant chartered a ship to carry a

cargo of benzine. In unloading the cargo, the defendant's servants

negligently let a plank fall into the hold of the ship where the benzine

was stored. A spark was struck, exploding the benzine, and firing the

ship. Held, loss of the ship was a proximate consequence of the

negligent act for which the defendant was liable.
9 Beale, the proximate Consequences of an Act, 33 Hakv. L. Rev.

633 (1920).
io The Lusitania, 251 Fed. 715 (D. C. S. D. N. Y., 1918).
u See Bohlen, Contributory Negligence, 21 Habv. L. Rev. 236 (1908).
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direct causation is broken by some independent intervening cause, then
the question becomes: "Was such intervention foreseeable by a reason

ably prudent man? If it was, then there is liability as for natural and
probable consequences, with one exception, viz., if the intervening act
is a criminal act, some Courts will say that criminality cannot be
foreseen.1' This exception has been severely criticized on many sides,11
yet the Courts seem reluctant to abandon it. But short of criminality,
whether the intervening act be intentionally wrongful, or merely neg

ligent, or wholly innocent, the foreseeability test is applied, and the

original tort-feasor is held accordingly.12
In spite of the restriction with which it seems to be burdened, the

principle of the independent intervening cause is frequently invoked

by the Courts, and not rarely is applied to a situation where it would

appear to be of doubtful application at best. The reason for this is
that very often there arises a case which involves a chain of causation

constructed of a series of individually well-forged links, yet where

the final link is so far removed from the original that the directness

with which each unit follows on the other is lost in the length of the

whole. Here the Court has to choose between strict logic, which calls

for the application of the In re Polemis rule, and fairness to the de

fendant, whose responsibility for his negligence must end somewhere.

Some Courts candidly admit the inconsistency of their position in

foregoing logic to dispense substantial justice, and support their de

cisions on the public interest of distributing over society at large what

would be an incalcuable burden if imposed on one individual. This

was the effect of the decision in Ryan v. New York Central R. R. Co.p
where the Court held that the negligent firing of A's house did not

render the defendent liable for all the losses caused by the spreading
of that first fire, such a liability being one "against which no prudence
could guard, and to meet which no private fortune would be adequate."1*
Other Courts, less willing to forego their logic, attempt to work out an

independent intervening cause, which will break the chain of direct

causation, and take the case out of the scope of the In re Polemis rule.

This was the solution the Court attempted to reach in the interesting
case of Hoag & Alger v. hake Shore & M. S. R. CoM That was the

familiar case where the engineer of an oil train negligently ran the

train into an obstruction on the tracks, overturning the oil cars, and

exploding the oil, which immediately caught fire. The burning oil

flowed down hill into a stream, the waters of which, swollen by recent

rains, carried the oil upon the plaintiff's land, firing several buildings

thereon. Here, obviously, was a perfect chain of direct causation,

following like clockwork from the original negligent act of the defend

ant's servant. Yet the Court refused even to allow the case to go

"Scott v. Shepherd, 2 W. Bl. 892 (1773); Sullivan v. Creed, Ir. R.

317 (1903).
"35 N. Y. 210, 91 Am. Dec. 49 (1866).
� Hunt, J., in the Ryan case, note 13, supra.
15 85 Pa. 293, 27 Am. Rep. 653 (1877).
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to the jury, holding that the swollen condition of the creek was an

independent intervening cause, which the defendent could not reason

ably have foreseen. The case is illustrative of the lengths to which

the Courts will go in invoking the principle of the intervening cause

to avoid the rigor of the In re Polemis rule, which, in strict logic,
would seem to have been of ready application to the facts in the

Hoag case.

It is evident, therefore, that the position of the Courts on the

question of proximate causation, especially that of the Courts in this

country, is one of considerable conflict. A striking example of this

conflict is seen in a comparison of the cases of Wood v. Pennsylvania
R. R. Oo.,i6 and Alabama R. R. Co. v. Chapman.1'' In the former case,

the defendant's train negligently struck a woman and threw her body
against the plaintiff, who was standing some fifty feet away. The

Court held the plaintiff could not recover because the negligence of

the defendant was not the proximate cause of his injury, since the

consequence was not reasonably foreseeable. In the Alabama case,

a cow, belonging to a third person, was negligently struck by a train

of the defendant, and thrown against the plaintiff, who was standing
beside the track. In that case the plaintiff was allowed to recover.

When cases are as irreconcilable as these, there can be no conclusion

other than the indisputable but scarcely satisfying one that there is

a serious conflict of authority. It is yet too early to weigh the effect

of the decision in the Palsgraf case; thus far it has served only to add

to the conflict. The case has renewed interest in the Foreseeability
Doctrine, but this interest has been divided between approval by
those who favor that doctrine, and adverse criticism by those who

prefer the Directness Theory, and who find in the dissenting opinion
in the Palsgraf case what they consider the better rule of law. The

individual has, therefore, a safe choice to make between either of the

principal views, and is assured of respectable authority, whatever his
decision may be.is F. C. N.

SLANDER AND LIBEL.

Slander and Libel are different names for the same wrong accom

plished in different ways. Slander is oral defamation published without
legal excuse, and libel is defamation published by means of writing,
printing, pictures, images, or anything that is the object of the sense

of sight. If it brings the person into public odium, contempt, ridicule
or censure it is sufficient to constitute a libel.

In slander, there are some words which are said to be actionable

per se, i. e., the mere speaking is sufficient to give a ground of action,

"177 Pa. 306, 35 Atl. 699 (1896).
"80 Ala. 615, 2 So. 738 (1886).
is That the Doctrine of Natural and Probable Consequences (Direct

ness Theory) is anything but on the wane. See Koehler v. Waukesha
Milk Co., 190 Wis. 52, 208 N. W. 901 (1926).
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while other words must be shown to have caused some damage to the
plaintiff before he can maintain his action. There is a great diversity
of opinion as to just what words are actionable per se, but they would
all seem to fall within one of the seven classes here mentioned:
1. Words imputing a criminal offense punishable corporally.
2. Words imputing a criminal offense and involving moral turpitude.
3. Words imputing a criminal offense and involving moral turpitude

and punishable corporally.
4. Words imputing a criminal offense involving disgrace.
5. Words imputing a criminal offense subjecting offender to infamous

punishment.
6. Words imputing an indictable offense involving moral turpitude or

subjecting offender to an infamous punishment.
7. Words imputing an indictable offense punished corporally.
Thus, the words, "I will lock you up in Gloucester Gaol next week.

I know enough to put you there," were held to be actionable per se,
as imputing something for which the plaintiff could be made to suffer

corporally.1 Prior to 54 & 55 Vict. c. 51, the words "She is a common

prostitute, and I can prove it" were not actionable without alleging
special damage.2 That rule would still seem to apply in this country,3

though some states have in effect adopted the English statute.4 The

words "I'll bet 5 to 1 that Mr. Jones (plaintiff) was in a sponging
house for debt within the last fortnight. . . ." were held to be actionable

per se, the court saying: "Here the imputation is that of insolvency,
which must be injurious ; for if a tradesman be incapable of paying all
his debts, whether in or out of trade, his credit as a tradesman, which
depends on his general solvency, must be injured."5
By the law of Massachusetts, it is actionable to charge a person

falsely and maliciously with an offense that may subject him to a

punishment which will bring disgrace upon him, though the punish
ment be not in itself infamous. Thus, a charge of habitual drunken

ness, punishable by confinement, or of drunkennes in a single instance,
being punishable by a fine, is actionable, as either puishment would
bring disgrace upon the person so charged.6
For words against a professional man, as a doctor, the rule may be

laid down as a general one that, when the charge implies gross ignor
ance and unskilfullness in his profession, the words are actionable

per se. The law will presume damages to result from the speaking
of the words, and consequently hold the words actionable in themselves.
The words, "Doctor Secor killed my children. He gave them teaspoon-
ful doses of calomel and they did not live long after they took it,"

iWebb v. Beaven, 11 Q. B. 609 (1883).
2Brooker v. Coffin, 5 Johns, 188 (N. Y. 1809).
3 Pollard v. Lyon, 91 U. S. 225, 23 L. Ed. 308 (1875).
4 Cooper v. Seaverns, 81 Kan. 267, 105 Pac. 509 (1909).
5 Jones v. Littler, 7 M. & W. 423 (1841).
6 Brown v. Nickerson, 5 Gray 1 (Mass. 1855).
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were held actionable per se.7 But words Imputing incontinence to the

plaintiff, who was a physician, but did not imply that the alleged mis
conduct was committed in the course of the plaintiff's practice or was

made possible by his professional relations, were held not actionable
without proof of special damage.8
An imputation of insanity is not actionable per se, the court holding,

"An action for oral slander, in charging the plaintiff with disease,
has been confined to the imputation of such loathesome and infectious

maladies as would make him an object of disgust and aversion, and
banish him from human society. We believe the only examples which

adjudged cases furnish are of the plague, leprosy, and venereal dis
orders."9
A charge of burning his mill to defraud insurance companies, was

held actionable per se because the offense involved moral turpitude
and was of an infamous character, being punishable by confinement at
labor in a penitentiary .10 Where there is no proof that the character

has suffered from the words, if sickness results, it must be attributed
to apprehension of loss of character; and such fear of harm to char

acter, with resulting sickness and bodily prostration, cannot be such

special damage as the law requires for the action, probably because
the law holds that bodily illness is not the natural nor the ordinary
consequence of the speaking of slanderous words. The loss of char
acter must be a substantive loss, one which has actually taken place.11
One of the general rules governing this action, is that words are

actionable when spoken of one in an office of profit which may probably
occasion the loss of his office, or when spoken of persons touching their
respective professions, trades, and business, and do, or may probably
tend to their damage.12 Speaking of merchant, concerning him in his
trade and business, and saying that he was a villain, a rascal, and a

cheater, was held actionable per se, the court saying: "The effect of the
words used, and not the meaning of the party uttering them is the
test of their being actionable; i. e., first ascertain the meaning of
the words themselves, and then give them the effect any reasonable

bystander would affix to them. A man must be taken to mean what he
utters." !3 But, calling a theatre patron to the box office, and, in the

presence of other people, accusing him of obtaining the tickets in a

crooked way, thereby imputing that the plaintiff was a trickster and

a crook or fraud, was held not actionable without proof of special
damage.14 As a rule, the words complained of are to be taken and

understood in that sense which is most natural and obvious and ac-

fSecor v. Harris, 18 Barbour 425 (N. Y. 1854).
"Ayre v. Craven, 2 Ad. & Ell. 2 (1834).
9 Joannes v. Burt, 6 Allen 336 (Mass. 1863).
"Davis v. Carey, 141 Pa. 314, 21 Atl. 633 (1891).
11 Terwilliger v. Wands, 17 N. Y. 54, 72 Am. Dec. 420 (1858).
12 Clifford v. Cochrane, 10 111. App. 570 (1882).
i3 Nelson v. Brochenius, 52 111. 236 (1869).
"Friedlander v. Rapley, 38 App. D. C. 208 (1912).
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cording to the ideas they are calculated to convey to those to whom
they were addressed. Where the word "cocotte" was used and the inter
preter said it was susceptible of two meanings, it would be for the
jury to say in what sense the word was used and understood."
No action will lie against a judge for any acts done or words spoken

in his judicial capacity in a court of justice." This provision of the
law is not for the protection or benefit of a malicious or corrupt judge,
but for the benefit of the public, whose interest it is that the judges
should be at liberty to exercise their functions with independence and
without fear of consequence. Nor can this exemption of the judges
from civil liability be affected by the motives with which their judicial
acts are performed. The purity of their motives cannot be made the
subject of judicial inquiry. Likewise, a counsel is privileged, if the
words were uttered with reference to, and in the course of, the judicial
inquiry which was going on, however improper his behavior may have
been." Also, a witness is privileged to the extent of what he says
in the course of his examination. If the evidence has reference to the

inquiry, the witness is absolutely privileged.18 Truth is an absolute
defense to an action of slander even though the words were spoken
maliciously and without any reason to believe they were true.19 In
actions for such slander as is prima facie excusable on account of
the cause of speaking or writing it, as in the case of servants' charac

ters, confidential advice, as between father and son, or communications
to persons who ask it, or have a right to expect it, malice in fact
must be proved by the plaintiff.2") In an ordinary action for words
it is sufficient to charge that the defendant spoke them falsely; it is
not necessary to state that they were spoken maliciously.
LIBEL. A sealed letter containing libellous matter, if communicated

to no one but the party libelled, is not the foundation of a civil action,
although it may he of an indictment; but the reading or singing the
contents in the presence of others has been adjudged a publication.21
Where a newspaper published a libel and used what they thought was

a fictitious name, yet it turned out that there was a person by that

name in being, the court allowed a recovery, regardless of the good
faith and excellent intentions of the publishers.22 The test adopted
in that case was whether or not sensible and reasonable people reading
the article would thing that it was a mere imaginary person. And, where
a newspaper, in describing court proceedings, designated the defendant

as H. P. Hanson, when in fact it was A. P. H. Hanson, the former,
being a person in being, brought action but was denied a recovery,

"Rovira v. Boget, 240 N. Y. 314, 148 N. E. 534 (1925).
"Bradley v. Fisher, 13 Wall. 335, 20 L. Ed. 646 (1871).
"Munster v. Lamb, 11 Q. B. 588 (1883).
"Hunckel v. Voneiff, 69 Md. 179, 17 Atl. 1056 (1888).
"Foss v. Hildreth, 10 Allen 76 (Mass. 1865).
2�Bromage v. Prosser, 4 B. & C. 247 (1825).
� Snyder v. Andrews, 6 Barbour 43 (N. Y. 1849).
22 E. Hulton & Co. v. Jones [1909], A C. 20.
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the court holding, "The article was of such a kind that it referred,
and could refer, to one person only; when that person was ascertained,
it might appear that the publication as against him was or was not

libellous, and his rights, if he brought suit, would depend upon the

finding in that respect. No one else would have a cause of action, even
if, by reason of identity of name with that used in the publication,
he might suffer some harm."2^ Much might be said, however, in support
of the dissenting opinion of Holmes, i. e., ". . . slander and libel now,
as in the beginning, are governed by the general principles of the

law of tort, and if that be so, the defendant's ignorance that the words

which it published identified the plaintiff is no more an excuse than

ignorance of any other fact about which the defendant has been put
on inquiry."
Where female plaintiff's photograph was used in an advertisement

setting forth the life giving and curative properties of Duffy's Whiskey,
but under another name, and quoting her as being an habitual user and

advocate of the whiskey in her profession as nurse, she was allowed

to recover, it being held "Whatever a man publishes, he publishes at
his peril. It seems to us impossible to say that the obvious tendency
of what is imputed to the plaintiff by this advertisement is not seriously
to hurt her standing with a considerable and respectable class in the

community."2*
A letter, read by the servant to whom it had been entrusted for

delivery, charging plaintiff with being a hypocrite, and using the cloak
of religion for unworthy purposes was held libellous, because, though
the words imputed no punishable crimes, they contained that sort
of imputation which is calculated to vilify a man and bring him into

hatred, ridicule, and contempt.25 In this case, Lord Mansfield ex

pressed the opinion that there should be no distinction between written

and spoken slanders, but he nevertheless submitted to a long line of

decisions which differentiated the two.

In actions for slander or libel, the defendant may deny that he spoke
or published the words set out by plaintiff in his declaration, or he

may rely upon the truth of the words spoken or published as a defense

to the action. If he deny that he spoke or published the words declared

upon by the plaintiff, he may mitigate damages in two ways, (1) by
showing general bad character of plaintiff, or (2) by proving any

facts which tend to disprove malice. But under a denial that he spoke
or published the words he cannot prove the words declared upon to be.

true, as their truth can only be established under a plea of justification.2*
The fact that there are scandalous rumors abroad concering the plain
tiff is no defense, as these very stories may have originated in slander,
and character could not be protected if the third or fourth circulator

should be able to defend himself or reduce the damages because he

23 Hanson v. Globe Newspaper Co., 159 Mass. 293, 34 N. E. 462 (1893).
2*Peck v. Tribune Co., 214 U. S. 185, 29 S. Ct. 554 (1909).
25Thorley v. Lord Kerry, 4 Taunton 355 (1812).
2�Dowie v. Priddle, 216 111. 553, 75 N. E. 243 (1905).
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only gave more publicity or added the weight of his character to
calumny which had been originated by others."
A faithful report in a public newspaper of a debate in either House

of Parliament, containing matter disparaging to the character of an
individual, as having been spoken in the course of debate, is not action
able at the suit of the party whose character has thus been called into
question, because the publication is for the public good and in the
absence of malice there is no action. Public policy demands that the
constituents be informed of Parliamentary proceedings.^
Where the public conduct of a public man is open to animadversion,

and the writer who is commenting upon it makes imputations on his
motives which arise fairly and legitimately out of his conduct so that
the jury will say that the criticism was not only honest but also well
founded, an action is not maintainable.29 Such criticisms fall under
the heading of fair comment and are privileged. What is fair depends
upon the jury,so and it is no defense that the writer himself may have
had a bona fide belief that what he writes is the truth. Bona fide
belief is no defense apart from privilege. The standard is external
to the author, and must, like all jury questions, be measured by what
the ordinary, prudent man would deduce from the same set of facts.
It is often difficult to determine whether a defense should be predi
cated on the theory of privilege or fair comment, but it may be laid
down as a general rule that a communication made in good faith

upon any subject matter in which the party communicating has an

interest, or in reference to which he has a duty, public or private,
either legal, moral, or social, if made to a person having a correspond
ing interest or duty, is privileged. Thus, where a city treasurer was

running for re-election and defendants published in their newspaper
an article, which, plaintiff claims, intended to charge him with em

bezzlement of city funds, it was held to be a privileged communication
because the subject matter of the communication was one of public
interest in the city where the publication was made and one in which
the defendants had an interest as residents and taxpayers of the city.si
And, as was said by another court, "There is no doubt that the public
acts of a public man may lawfully be made the subject of fair com

ment or criticism, not only by the press, but by all members of the

public. But the distinction cannot be too clearly borne in mind between

comment or criticism and allegations of fact, such as that disgraceful
acts have been committed or discreditable language proved. It is

one thing to comment upon or criticise, even with severity, the

acknowledged or proved acts of a public man, and quite another to

assert that he has been guilty of particular acts of misconduct."32

"Bodwell v. Swan, 3 Pick (Mass) 376 (1825).
^Wason v. Walker, 4 Q. B. 73 (1868).
29 Campbell v. Spottiswoode, 3 B. & S. 769 (1863).
soMerivale v. Carson, 20 Q. B. 275 (1887).
31 Marks v. Baker, 28 Minn. 162, 9 N. W. 678 (1881).
32 Davis v. Sheepstone, 11 App. Cas. 187 (1886).
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The difference between "privilege" and "comment" is rather academical
than practical. The right, though shared by the public, is the right
of every individual who asserts it, and is, as to him, an individual
right, whatever name it be called by, and comment by him which is
colored by malice cannot, from his standpoint, be deemed fair. He,
and he only, is the person in whose motives the plaintiff in the libel
action is concerned, and if he, the person sued, is proved to have
allowed his view to be distorted by malice, it is quite immaterial that

somebody else might, without malice, have written an equally defama

tory criticism. The limits of the right are different, but the law
with respect to communications that prima facie fall within them is

the same. Proof of malice may take a criticism prima facie fair out

side the right of fair comment, just as it takes a communication prima
facie privileged outside the privilege.33 Given the existence of malice
it must be for the jury to say whether it has warped his judgment.3*
Criticism deals only with such things as invite public attention or

call for public comment, and does not follow a public man into his

private life, or pry into his domestic concerns. It never attacks the

individual, but only his work.35

Some courts hold that the existence and extent of privilege in com

munications should be determined by balancing the need and good of

society against the right of an individual to enjoy a good reputation
when he has done nothing which ought to injure it; that the privilege
should always cease where the sacrifice of the individual right becomes
so great that the public good to be derived from it is outweighed. The

danger that honorable and worthy men may be driven from politics
and public service by allowing too great latitude in attacks upon their

character outweighs any benefit that might occasionally accrue to the

public from charges of corruption that are true in fact, but are incap
able of legal proof.36

J. A. B., Jr.

TAXATION�Exemption of Income Derived from ^Lessee's Portion

of Oil Produced from State's Land.

Modern tendencies of government have lent increasing significance
to the question of immunity of the instrumentalities and means em

ployed by state and Federal governments from taxation. The expan

sion of governmental activities has aggravated the demand for revenues

and also widened the range of possible immunity. It has been declared

time and again that if the right to tax at all is conceded, the right
to tax out the existence necessarily must follow; that once the power

33 Jackson v. Hopperton, 12 Weekly Rep. 913, 16 C. B. n. s. 829 (1864).
s* Thomas v. Bradbury, Agnew & Co., 2 K. B, 627 (1906).
35 Triggs v. Sun Printing & Publishing Co., 179 N. Y. 144, 103 Am. St.

Rep. 841 (1904).
36 Post Publishing Co. v. Hallam, 8 C. C. A. 201, 59 Fed. 530 (1893).
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of tax is admitted, there is limitation upon its existence.1 Some
members of the Court have felt the importance of avoiding undue
restrictions on the power of taxation, while others are more con

cerned lest the constitutional immunity be too narrowly construed.
There is no express constitutional guaranteee of mutual immunity

of Federal and state governmental instrumentalities from taxation; but
the rule was implied to preserve our dual system of governments
This implication follows the "power to tax is the power to destroy"
theory, announced in McCulloch v. Maryland? the foundation stone
of the whole doctrine of tax exemption. Mr. Justice Marshall, in this
great constitutional decision, laid down the rule that public activities
are free from taxation by the co-sovereignty.

It is thoroughly settled that public lands of the United States
held by it in a governmental or proprietary capacity are not taxable
by the states.* Reciprocally, a tax upon land owned by a state, whether
in its proprietary or governmental capacity, would be unconstitutional,
as each government is supreme in its sphere; and, in order to preserve
our dual system, this must be recognized.5 However, it is now estab
lished that this doctrine of immunity must receive a practical con

struction.6 Of course, it is often extremely difficult to draw the line
between governmental and non-governmental instrumentalities.
Whether the majority or minority view, in close cases, is correct, is
a problem upon which reasonable men would differ. Therefore it is

impossible to lay down any hard and fast rule to be followed.
In United States v. Baltimore & Ohio Ry. Co.,"1 the Supreme Court

held that the revenue derived by a state from bonds of the Railroad
Company, owned by it, were not taxable by the Federal government,
although the bonds were issued to the city to secure the repayment

1 Weston v. Charleston, 2 Pet. 449, 7 L. Ed. 481 (1829); McCray v.

United States, 195 U. S. 27, 49 L. Ed. 78 (1904) ; McCulloch v. Maryland,
4 Wheat. 316, 4 L. Ed. 579 (1819) : the question presented was whether
the State of Maryland had the right to tax the issuance of currency

by a branch of the Bank of the United States within its boundaries.
2 Collector v. Day, 11 Wall. 113, 29 L. Ed. 122 (1871).
s Supra note 1.
*Van Brocklin v. Tennessee, 117 U. S. 151, 29 L. Ed. 845 (1886);

Irwin v. Wright, 258 U. S. 219. 66 L. Ed. 573 (1922) ; Lee v. Osceolo,
etc., Imp. Dist., 268 U. S. 643, 69 L. Ed. 1133 (1925).

5 Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 76 L. Ed. 815 (1932).
6Metcalf & Eddy v. Mitchell, 269 U. S. 514, 70 L. Ed. 384 (1926).

"Just what instrumentalities of either a state or Federal government
are exempt from taxation by tire other cannot be stated in terms

of universal application. But this court has repeatedly held that those

agencies which either government immediately and directly exercises

its sovereign powers are exempt from the other."

717 Wall. 322, 21 L. Ed. 597 (1872). A municipal corporation is a

portion of the sovereign power of the state, and is not subject to

taxation by Congress upon its municipal revenue.
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to it of a loan made to the Company, to enable it to extend it facilities,
with a view of aiding the city to secure a portion of the commerce

flowing from the West to the East. But persons who are selling
liquor are not relieved from liability of the internal revenue tax by
the fact that they have no interest in the profits and are simply the

agents of a state which has taken charge of selling intoxicating liquors.
The court holding that such purpose was not strictly governmental, and
that by extending their functions in this manner, the states could

practically deprive the Federal government from any internal revenue.8
One of the first cases dealing with this subject, of the state or

Federal government's right to tax the income derived by a lessee
from the use of governmental land, is Gillespie v. Oklahoma.9 The
doctrine of tax immunity was there extended to income derived from

private business enterprise, merely because the property used in
the business belonged to the government, which applies the proceeds
of it to a governmental purpose. A tax upon the leases being invalid,
a tax upon the profits is invalid. Such a tax upon the profits directly
hampers the efforts of the government to make the best terms for
its wards.

A similar problem was presented in Group No. 1 Oil Corporation v.

Bass.w There the State of Texas had set apart a portion of its public
�domain for educational purposes. Oil and gas leases were granted,
and the royalties received by the State devoted to the University of
Texas. The court held the National Government has the right to

assess and collect a tax upon the income received by the lessee of
one of the Texas leases. The decision of this case does not seem

thoroughly consistent with the principle laid down in Gillespie v.

Oklahoma.11 The distinction relied upon was that the title to the oil

and gas in the Texas case had passed out of the State under the

settled rules of the law of Texas.

There is a tendency to depart from the holding in the Gillespie case.

Thus, within the past year Mr. Justice Stone, in his dissenting opinion
in Burnet v. Coronada Oil and Gas Co.,12 criticized the holding. Mr.

8 South Carolina v. United States, 199 U. S. 437, 59 L. Ed. 261 (1905).
9 257 U. S. 501, 66 L. Ed. 338 (1922): A state may not impose a tax

upon the net income derived by a lessee of restricted Creek and Osage
Indian lands from sales of his share of oil and gas received under

his lease. Such tax upon leases is a tax upon the power to make

them, and could be used to destroy such power.

W283 U. S. 279, 75 L. Ed. 815 (1931).
u Supra note 9.
12 Supra note 5. By a five to four decision, the Supreme Court held

that a lessee's income from the sale of oil and gas produced under

lease of state school lands was not taxable by the Federal government,
since the lease constituted an instrumentality of the state. Mr. Justice

McReynolds, speaking for a majority of the court, said: "We are dis

posed to apply the doctrine of Gillespie v. Oklahoma strictly and only
in circumstances analogous to those which it disclosed."
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Justice Brandeis, concurring with Mr. Justice Stone's opinion, said:
"Merely to construe strictly its doctrine will not adequately protect
the public revenues." Referring to the Gillespie case is and Group No.
1 Oil Corporation v. Bass,� Mr. Justice Stone stated: "In each case

there was the exercise of a function concededly governmental, but in
each the only result, so far as the lessee was concerned, was the ac

quisition by him of certain property rights exclusively for his own
benefit."
The Supreme Court, in granting this immunity to the lessees, lays

much stress on the fact that it would be exceedingly unfair to burden
the state in the performance of its governmental duties and equally
obnoxious to the Constitution.
The cases seem also to be uniform in holding that the nature of

the tax must be determined by its operation rather than by its
language. Any tax which is inconsistent with the sovereign independ
ence would be an infringement of its governmental duties. Hence,
the limitation upon the taxing power of either government, so far as

it affects the other, must function with a minimum of interference
with the other." Thus, the leases of coal, gas, and oil lands belonging
to the Indians are instrumentalities used by the United States in

carrying out its duties to the Indians and the income or profits
therefrom are not taxable by the states."
The contention constantly appears, in these cases, that a tax on the

income from the oil or gas is an imposition on the personal property
owned by the lessee. Such taxes fall within the same category as a

tax on real estate. As recently pointed out, an annual tax from the
annual value or user of real estate is in substance an annual tax on

real estate, which would be paid out of the rent or income. it

is Supra note 9.
n Supra note 10.
is Supra note 6.

"Choctaw, etc., Ry. Co. v. Harrison, 235 U. S. 292, 59 L. Ed. 234

(1914) ; Carpenter v. Shaw, 280 U. S. 363, 74 L. Ed. 478 (1930) ; Indian
Oil Co. v. Oklahoma, 240 U. S. 522, 60 L. Ed. 779 (1916).
it Pollock v. Farmer Loan & Trust Co., 157 U. S. 429, 39 L. Ed. 759

(1895) ; Jergins Trust v. Commission of Internal Revenue, 61 F. (2d)
92 (1932) : In 1911 the City of Long Beach issued bonds, and with the

proceeds thereof purchased the land in question for its water system.
alrge amount of revenue is derived by the city from its water-bearing
land of the city, and oil was successfully developed from its land. In

1922, the city, as lessor, entered into a lease with the petitioner for
about 140 acres of its water-bearing land. The lease provided that the
oil produced by the lessee should be divided in the proportion of 40

per cent to the city and 60 per cent to the lessee, and that the taxes

shall be paid in the following proportion: 40 per cent thereof by the

lessor, and 60 per cent by the lessee. The Commission contends the

lessee's share forms no exemption from the income tax laws. While a

large amount of revenue is derived by the city from its water-bearing
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The subject is somewhat clarified in Jergins Trust v. Commission of
Internal Revenue,� the latest utterance on the question. The Circuit
Court of Appeals, in the Ninth Circuit, after reviewing the decisions,
held the income derived from a lessee's portion of oil produced from

city's land used primarily for water system, was exempt from Federal

tax. The reason relied upon by the Court is that such a tax would
tend to diminish the fund to be received by the city for its use in

municipal functions. The Court also relied on the fact that such

venture by the city was not entirely distinct from its governmental
functions.

At present, the courts still favor the view of restricting the power

of taxation, although it is apparent throughout the decisions that the

trend is changing to a more liberal construction of the constitutional

immunity."
M. J. G.

RECENT DECISIONS

COMMON CARRIERS�Liability to Passengers.

Plaintiff, a passenger on a car of the defendant street railway, fell
and was injured while walking in the aisle to a seat. Evidence

offered by the plaintiff tended to show that the accident occurred on

a cold, dry, winter day; that there was snow and ice on the ground;
that plaintiff, soon after hoarding the car and while walking to a

seat, slipped on a formation of ice about six or seven inches square

in the center of the aisle about half-way down the car. This forma

tion of ice was variously described by witnesses called by the plain
tiff corroborating her testimony that it was firmly attached to the

floor of the car and was plainly visible. From verdict for plaintiff,
defendant appealed. Held: that the defendant carrier could be liable

for plaintiff passenger's fall on the ice only if the ice remained on

the floor long enough for the carrier's servants to have discovered

land as royalty upon the oil produced therefrom, it could not be con

tended by the Commissioner that such was the main purpose and use

of the land.
18 Supra note 17.
19 The court, in holding that profits from the resale of municipal

bonds were taxable under the Federal income tax, said: "before the

power of Congress to lay the tax in question can be denied in the view

that it imposes a burden upon the State's borrowing power, it must

appear that the burden is real, not Imaginary; substantial, not negli
gent." Willcuts v. Bunn, 282 U. S. 216, 75 L. Ed. 304 (1931). Long v.

Rockwood, 277 U. S. 142, 72 L. Ed. 824 (1928); Cf. Macallen Co. v.

Massachusetts, 279 U. S. 379, 73 L. Ed. 874 (1929); Educational Film

Co. v. Ward, 282 U. S. 379, 75 L. Ed. 400 (1931) ; Pacific Co. v. Johnson,
285 TJ. S. 480, 76 L. Ed. 893 (1931). See (1931) 19 Georgetown Law

Joubnal 263.
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its presence. Hartford v. Boston Elevated Ry. Co., � Mass. �

, 182
N. E. 476 (1932).
As a common carrier, a street car company is not an insurer of

the safety of its passengers. Bines v. United Electric Rys. Co., 50
R. I. 438, 148 Atl. 417 (1930). But it is obliged "to exercise the
highest degree of care which is reasonably practicable to assure the
safety of its passengers." Saunders v. Altoona, etc., Electric Ry. Co.,
84 Pa. Sup. Ct. 385 (1926).
Under the weather conditions shown by the plaintiff to have pre

vailed on the day of the accident, when deposits of snow and ice
were known to be or were likely to be, on the car steps, and by
analogy, within the car itself, those in charge of the car were re

quired to anticipate that a passenger might slip on the steps or floor
of the car. Bate v. Harvey et al. (Mo. App.) 195 S. W. 571 (1917).
The exercise of the requisite care under these circumstances would
not necessitate the servant of the carrier constantly going thru the
car inspecting the floor to ascertain its condition, Bines v. United
Electric Rys. Co., supra, but would allow a reasonably sufficient
time and opportunity, consistent with its duty to transport its
passengers, to the carrier to remove snow and ice from its cars.
Davis v. Watervilie, etc., Ry. Co., 117 Me. 32, 102 Atl. 374 (1917).
The liability of the carrier is the same in situations involving the

operation of the car. Thus, the carrier is not responsible for sudden
jolts or jerks ordinarily incident to electric car travel. Desautels v.
Mass., etc., St. Ry. Co., 276 Mass. 281, 177 N. E. 578 (1931). Nor
would the fact that a passenger fell suffice alone to prove an unusual
stop where there were no circumstances attending the accident from
which the character or violence of the shock could be inferred.
Holutin v. Phila. R. T. Co., 89 Pa. Sup. Ct. 326 (1926).
Further, to hold a street railway liable for the improper construc

tion of its appliances, it is necessary to establish its negligence Low
v. Harrisburg Rys. Co., 290 Pa. 365, 138 Atl. 852 (1927). A passenger
injured by a falling window in the car cannot recover without show
ing the negligence of the carrier. York v. Cincinnati, etc Ry Co
216 Ky. 825, 288 S. W. 750 (1926). However, the carrier is' required
to explain the injury when the instrumentality causing it is en
tirely within the control of the carrier and in the ordinary course
of events the accident would not have happened if due care had been
exercised. Chadwick v. Louisville and N. R. Co 213 Kv 831 281
S. W. 1018 (1926).

'

f

W. B. S.

CORPORATIONS�BANKRUPTCY�When May the Fact of the
Corporate Entity be Disregarded?

At the instance of a holder of all but the qualifying shares of
stocks in a corporation, there was paid out of a personal "advance
account" maintained on the books of the corporation for this stock
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holder, the sum necessary to Increase the capitalization of the bank

rupt corporation, of which the plaintiff is the receiver and in which

the stockholder similarly held all but the qualifying shares and

maintained an "advance account" to which the payments were

credited. These transfers of funds, claimed by the defendant cor

poration to be assets upon its books, were made by checks from the

first corporation as drawer to the bankrupt corporation at the re

quest of the stockholder without formal corporate authorization and

by personal checks of the stockholder upon his bank account each of

which was an overdraft met by the first corporation with funds from

the "advance account." In order to recover a payment made by the

bankrupt corporation to the defendant creditor subsequent to these

transfers the plaintiff, the receiver, sought to establish the insolvency
of the bankrupt corporation at the time of the alleged preferential
payment. The court declined to look behind the corporate person

ality and held that the funds transferred were actually the property
of the first corporation rather than of the stockholder and that the

transaction resulted in a liability to the bankrupt corporation
thereby establishing its insolvency and the preferential payment.
Exchange National Bank of Spokane v. Meickle, 61 F (2d), (C. C. A.

9th, 1932).
The court's refusal to look behind the corporate front, even though

the stockholder retained all but the qualifying shares of the cor

porate stock, is in keeping with precedent. A corporation exists

irrespective of the persons who own its stock or whether all is

owned by one person. Green v. Victor Talking Machine Co., 24 F.

(2d) 378 (C. C. A. 2d, 1928); EicheXberger v. Arlington Building Co.,
208 Fed. 997, 52 App. D. C. 23 (1922). Ulmer v. Lime Rock R. Co.,
98 Me. 579, 57 Atl. 1001 (1904) ; Elenkrieg v. Siebrecht, 238 N. Y. 254,
144 N. E. 519, 34 A. L. R. 592 (1924); 6 Thompson, Corporations (3d
ed. 1927) 350. See People v. American Bell Telephone Co., 177 N. Y.

241, 255, 22 N. E. 1057, 1062 (1889). The courts will look beyond the
corporate entity to discern facts upon which to center its opinions
where the corporations are subsidiary companies or corporations
which serve merely as instrumentalities of the parent corporation.
Chicago, Milwaukee & St. Paul Ry. Co. v. Minneapolis Civic and Com
merce Association. 247 U. S. 490. 38 Sup. Ct. 553 (1917) ; In re Muncie
Pulp Co., 139 Fed. 546 (C. C. A. 2d, 1905) ; In re Rieger, Kapner and Alt-
mark, 157 Fed. 609 (S. D. Ohio, 1907) ; Hunter v. Baker Vehicle Co.,
225 Fed. 1006 (N. D. N. Y., 1915), aff'd, 238 Fed. 894 (C. C. A. 2d,
1916); Wabash Ry. Co. v. American Refrigerator Transit Co., 7 F.
(2d) 335 (C. C. A. 2d, 1925). Similarly the corporate person will be
disregarded where the legal personality exists for the purpose of
defeating public convenience or for the purpose of evading laws or

contracts. Nor will the corporate existence act as a shield for the
perpetration of fraud against creditors. United States v. Milwaukee
Refrigerator Transit Co., 142 Fed. 247 (C. C. E. D. Wis., 1904);SeoJ
v. Chase, 31 Mich. 490 (1875); McCaskill Co. v. United States, 216
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U. S. 504, 30 Sup. Ct. 386 (1910); Eagle Life Association v. Redden,
121 Ala. 346, 25 So. 779 (1898); Minifee v. Rowley, 187 Cal. 481, 202

Pac. 673 (1921); Booth v. Bunce, 33 N. Y. 139 (1865); First National
Bank v. Trebein Co., 59 Ohio St. 316, 52 N. E. 834 (1898) ; cf. Salmon
V. Salmon and Co. [1897] A. C. 22, 66 L. R. Ch. (N. S.) 35. In the

case of Minifee v. Rowley, supra, p. 676, the court suggested that

before the singleness of the corporation and a person holding all
the qualifying shares can be recognized by the law there must be

(1) such a unity of interest that all individuality has ceased and

(2) facts which would result in the sanctioning of a fraud should
the court adhere to the more strict view of a separate entity. The

instant case is distinguishable from the exceptional classes of cases

suggested in that no allegation of fraud nor purpose to interfere

with public interests present themselves.

J. T. M.

CORPORATIONS�Voluntary Dissolution and Taxation.

The defendants were former stockholders of a corporation, which
had transferred all of its assets, except a lease which required ap

proval of the lessor, to a new corporation in exchange for stock. In

this suit for the payment of back taxes, the defendants contended

that the transfer of the assets did not cause a dissolution, because
due to the lease the former corporation was still in existence. Held,
that the acts done by the former corporation showed a voluntary
total abandonment of their franchise, and worked a de facto dissolu

tion; and the defendants were liable for the taxes. Hunn, et al., v.

United States, 60 F. (2d) 430 (C. C. A. 8th, 1932).
The foremost consideration here was the nature of i the acts neces

sary to constitute a dissolution of the corporation. It has been held
in a few cases that a private corporation may voluntarily dissolve
without the consent of the State from which it acquired its charter.

Lauman v. Lebanon Valley R. R. Co., 30 Pa. 42, 72 Am. Dec. 685

(1858). But the weight of authority is that to constitute a legal
dissolution, the surrender of the corporate charter must be ratified

by the State. Beyer v. Woolpert, 99 Minn. 475, 109 N. W. 1116

(1906). So also, a mere sale of all corporate property does not ipso
facto work a legal dissolution of the corporation. First National
Bank v. Fireproof Storage Co.. 199 Iowa 1285, 202 N. W. 14 (1925).
By statute in most jurisdictions today, it is provided that a cor

poration shall be deemed dissolved for the purposes of enabling its
creditors to prosecute suits against its stockholders to enforce their

individual liability, if it is shown that such corporation has suspended
business for more than the statutory period. 14 C. J. 1040. Simi

larly, as in the instant case, it has been held that a transfer by a

corporation of all its property, may be regarded as a de facto dis
solution justifying the Court in administering the assets of the
corporation, as if a legal dissolution has occurred. Van Oss v.

Premier Petroleum Co., 113 Me. 180, 93 Atl. 72 (1915). So the in-
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ference to be drawn is that there need be no legal dissolution of a

corporation. A de facto dissolution will be sufficient to charge stock

holders. In Pierce v. United States. 255 U. S. 398, 65 L. Ed. 697

(1921), a corporation against which an indictment was pending
under the Elkins Act, sold all its property to another corporation,
which assumed its debts, obligations and liabilities as part of the

purchase price. Held, that assuming that the second corporation be

came liable to satisfy a judgment for a fine imposed upon a sub

sequent conviction in a criminal case, the existence of such legal

remedy did not operate to debar the United States from seeking

satisfaction of the judgment in equity, by a creditor's bill against
the stockholders of the first corporation.
On the question of holding stockholders liable for taxes after a

dissolution of the corporation, it has been held that the stockholders,
who received in distribution the entire proceeds of its property on

its dissolution in 1916, after payment of its Federal excise tax, but

before the passage of the Income Tax Act of Sept. 8, 1916, increasing
the amount of tax on the net income of all corporations, were liable

for the increased tax. United States v. McHatton, 266 Fed. 6v2

(D. C. Mont., 1920). H. J. C, Jr.

EVIDENCE�Inadmissibility of a Parol Agreement in a Release.

While in the employment of the defendant, the plaintiff was in

jured, for which he received $200, and signed a written release. The

plaintiff later sued the defendant contending that one of the terms

of the release was that the defendant agreed to employ the plaintiff
for life. Appeal by plaintiff from non-suit. Held, that the written

release governed, and that its terms could not be amplified by parol
evidence. Gunter v. Standard Oil Co., 60 F. (2d) 389 (C. C. A. 8th),
1932).
The principal question presented in this case is whether parol

evidence is admissible to vary the consideration of a written release
under seal. The court decided the question in the negative.
In general, the rule is well established that parol evidence, is

inadmissible to vary, change, or contradict the terms of valid written

instruments, in the absence of fraud, accident or mistake. See col
lection of cases, 3 Dec. Dig., Evidence. 22 C. J. 1070, 1140; 4
Wigmoee Evidence, � 2432.

Jewett v. Moses, 46 App. D. C. 314 (1917), a case similar to that
under discussion, held parol evidence inadmissible to vary the con

sideration of a written release for injuries in the absence of fraud.

Again, where the consideration upon which a written instrument
rests is clearly expressed therein, that consideration cannot be con

tradicted by parol evidence. Banwart v. Shullenburg, 190 Iowa 418,
180 N. W. 190 (1920); DuPont, DeNemows & Co. v. Kelley, 252 Fed.

523 (C. C. A. 4th, 1918); Hiekman-Lunbeck Grocery Co. v. Hager, 75
Colo. 554, 227 Pac. 829 (1924); Eggimann v. Houck (Mo. App.), 240
S. W. 478 (1922). And where the consideration in a release is con-
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tractual and not a mere recital thereof, it cannot be modified by
parol evidence. Swlliva v. Schreiner (Tex. Civ. App.), 22 S. W. 314

(1920); Harding v. Robinson, 175 Cal. 534, 166 Pac. 808 (1917);
Kissen v. First Nat. Bank of Waterloo, 267 Fed. 689 (C. C. A. 8th,
1920). In the case of Vivirito v. New York Cent. & H. R. R. Co.,
164 N. Y. Supp. 79, 177 App. Div. 294 (1917), where the facts are

similar to those in the instant case, evidence of an oral promise of

employment was declared inadmissible where the defendant pleaded
a written release for injuries. The above rule finds further support
in the case of Radovsky v. Wexier, 273 Mass. 254, 173 N. E. 409

(1930), where it was held that parol evidence is inadmissible to vary
an absolute and unequivocal release.
The case of Tatum v. Orange & N. W. Ry. Co. (Tex. Civ. App.),

245 S. W. 231 (1922); Anders v. California State Life Ins. Co. (Tex.
Civ. App.), 214 S. W. 497 (1919); and Kilbourne v. Kilbourne, 156
Wash. 439, 287 Pac. 41 (1930), which admitted parol evidence, are

distinguishable, because in the first case fraud was alleged, in the

second, the release was held not contractual respecting considera

tion, and in the third, the release was simple and not under seal.
The doctrine cited in the above cases, while supported by the

weight of authority, is not uniform. Thus, in Pickering v. Roeder,
104 Wash. 539, 177 Pac. 321 (1918), the court held that a release is

not contractual and that parol evidence is inadmissible to contradict

it. In McGwire v. McGuire, 193 N. Y. Supp. 772, 201 App. Div. 71

(1922), and Groegen v. Lea (Tex. Civ. App.) 269 S. W. 1070 (1925),
the decisions were to the effect that the expressed consideration in

any written instrument is always subjected to variance by parol
evidence for every purpose except to destroy the instrument. A party
executing a release of claim for personal injuries, was not precluded
from showing by parol evidence the actual consideration for which
it was executed. Carter v. Richart, 65 Ind. App. 255, 114 N. E. 110

(1916); Carpenter v. Markham, 172 Cal. 112, 155 Pac. 644 (1916).
Thus, the Court in this case, it would seem, ruled properly in

excluding the parol evidence where the release was complete on its

face, free from any ambiguity, and was contractual respecting con

sideration. S. R. S.

HOSPITALS�Liability for Negligence�Application of the Doctrine

of Res Ipsa Loquitur.

The plaintiff entered the hospital of the defendant to be treated

for erysipelas and was assigned to a private room with a special
nurse, because the disease was of a highly contagious nature. While

the nurse was engaged in washing the patient's breakfast dishes in

an ante-room connected with the patient's room, a house painter
mounted a scaffold in the hall and peered through the transom into

the patient's room; the patient suddenly became delirious, arose

from his bed, overpowered his nurse, jumped out of the window and

sustained serious bodily injuries, for which he sued the hospital.
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The jury rendered a verdict for the defendant, and the plaintiff
moved for a new trial which was granted by the trial court and the

defendant appealed from that decision. The Appellate Court affirmed

the lower court's decision and held that the doctrine of res ipsa

loquitur was applicable to the facts of the case. Make v. Murray

Hospital, � Mont. �, 7 Pac. (2d) 228 (1932).
The great majority of the State courts have held that the doctrine

of res ipsa loquitur may le applied in suits brought by patients or

their representatives against hospitals conducted for profit. Durfen
v. Dorr, 131 Ark. 369, 199 S. W. 376 (1917); Richardson v. Dumas,

106 Mass. 664, So. 459 (1914). See 22 A. L. R. 347, 39 A. L. R. 1431.

While the doctrine of res ipsa loquitur may be applied in law suits

against a hospital by patients injured while receiving treatment in

a hospital it is not imperative that it should be done. It is said in

Shearman & Redfleld on Negligence, sec. 59, "It is not that in any

case negligence can be assumed from the mere fact of the accident

and an injury." And in Breen v. N. Y. C. & H. R. R. R. Co., 109

N. Y. 297, 16 N. E. 607, we find the following, "The maxim res ipsa

loquitur is applied where the thing causing the accident is shown

to be under the control of the defendant and the accident is such

as in the ordinary course of business would not have happened if

reasonable care had been used, there it, in the absence of explana
tion by the defendant affords sufficient evidence that the accident

arose from a lack of care on his part."
The judge who wrote the majority opinion, it was a four to three

decision, based his application of the doctrine on the fact that the

nurses and medical staff were the instrumentalities under the ex

clusive control of the defendant and that their negligence was the

cause of the accident. For the sake of discussion, we will admit

that persons can be considered instrumentalities in the exclusive con

trol of the defendant for the purpose of making the case applicable
to the doctrine of res ipsa loquitur although the writer has been

unable to find a single other case in the books to substantiate the

judge's ruling in that respect. There is one further requisite to be

dealt with and that is that the accident is such that in the ordinary
course of business it would not have happened if reasonable care had
been used. In the opinion in the Maki case we find this admission,
"It is apparent that in the ordinary course of the disease with which
the plaintiff was suffering and the even tenor of the conduct of the

hospital, ordinary prudence would not dictate that the hospital staff
take any unusual steps to guard and protect the patient from injury."
From the finding we become interested in what amount of care a

hospital is required to give its patients. In Wetzel v. Omaha Ma

ternity Hospital, 96 Neb. 636, 148 N. W. 582 (1915), the rule is laid
down to be such reasonable care and attention for their safety as

their mental and physical condition, if known, may require; and the
same rule was upheld in Davis v. Springfield Hospital, � Mo. App. � ,

196 S. W. 104 (1917) ; Torrey v. Riverside Hospital, 163 Wis. 71, 157
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N. W. 552 (1916). Still, the judge deciding the case under discus

sion expressed himself as refusing to rely on the doctrine as stated

above and relied on the doctrine as laid down in Tignite's Actmx. v.

Louisville Sanitarium, 223 Ky. 497, 4 S. W. (2d) 497 (1928), which
laid down the following doctrine, "If the jury believes from the evi

dence that the physicians or agents of the defendant discovered or

could have discovered by the exercise of reasonable care and dili

gence that his condition was such at any time before the accident

that it might be reasonably anticipated that he would act as he did,
it was the duty of the defendants to use that degree of care to have

him watched or kept under observation to prevent him from doing so

which ordinarily skillful, careful and prudent persons engaged in

caring for and treating persons in his condition would have used."

The consequence of such a ruling practically makes the hospital re

sponsible not only for what may be expected from his known physi
cal and mental condition, but makes the hospital responsible for

injuries to himself arising from his actual condition.
In the above mentioned case the defendant was a nueropathic

hospital specializing in the care of patients who were known to be

mental subjects, but in the Majci case we have for a defendant a gen

eral hospital, which by the judge's own admission, would not have pre
pared or even have reason to prepare for such unusual conduct on

the part of the patient.
In the case of hospitals specializing in mental cases they should be

held to a high degree of care, but certainly a general hospital cannot
be required to exercise the same degree of care over all their patients
as a nueropathic hospital exercises over patients which they know

to be mental cases of some degree, and such a hospital accepts pa
tients with the understanding that they shall be given the required
care.

If a general hospital is to be held responsible for the same degree
of care over all their cases as a nueropathic hospital and the doctrine

of res ipsa loquitur is to be applied on the ground that, the nurses

and medical staff of the hospital must provide against that which
reasonable care and diligence would direct, then hospitals are made

practically insurers of the safekeeping of the patients it receives.

The case of Durfree v. Dorr, referred to in the opinion as anal

ogous case can readily be differentiated from the Maki case, for in

the Dorr case the patient had wandered in delirium only the day
before, but in this case there was no evidence of any previous de

lirium or even abnormal mental condition.
It seems from the facts of the Maki case and particularly that

part of the decision heretofore referred to that the hospital had

exercised reasonable care and diligence in providing against that
which might be reasonably expected of the patient in his known

physical and mental condition.
The case which seems truly analogous to the Maki case is Harris

v. Woman's Hospital, 27 Abb. Pr. 37, 14 N. Y. Supp. 881 (1891),
where a patient in a general hospital recovering from an operation
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while laboring under a temporary fit of insanity not previously dis

played, arose from her bed unobserved and finding her way to the

lavatory, leaped from the window and was killed. The court held

that the hospital was not liable since the act was not one 6uch as

would reasonably be anticipated.
In treating the decision in the Maki case, the disease with which

the patient was afflicted should necessarily be considered, for although
the judge admits that in this case the fact that the patient had

erysipelas was no ground for anticipating the injurious act, still you
cannot expect a patient so afflicted to act normally. Thus it would
seem fair to presume in the absence of such evidence in the report
that the act of the patient should have been anticipated when the

surrounding circumstances are considered.
In view of the relation which even a private hospital bears to the

community at large and recognizing the fact that it is in behalf of

the public welfare that its rates should be as low as possible without

sacrificing necessary care and attention; it would seem that while
the private hospital should be held to guard life with due caution it

should not be the victim of any doctrine of negligence or evidence
which would so greatly increase the degree of care required that the

consequent increase in its rates would close its doors to those most

in need of its care and attention. H. M. B.

HUSBAND AND WIPE�Consideration in Antenuptial Contracts,

Plaintiff filed a bill in equity against the heirs of his deceased
wife for a partition of certain real estate and to set aside an tnte-

nuptial agreement which was alleged to be without consideration.
The antenuptial contract, which was made subsequent to the mar

riage engagement and after the marriage license was issued, pro
vided for payment of a specified amount to plaintiff, either by virtue
of a provision made therefor by his deceased wife during her life
time for payment within one year after her death, or payment to be
made by executor, administrator, or heirs within one year from the
date of her death, whereupon the plaintiff was to release to her

representatives or heirs all of his rights in the estate. Held, that
marriage is a sufficient consideration to support a marriage settle
ment. Morris v. Masters, et al., � 111. �, 182 N. E. 406 (1932).
The decision is supported by a long line of similar adjudications

in various other jurisdictions regarding the same matter. Wellington
v. Rugg, 243 Mass. 30, 136 N. E. 831 (1922) ; Hardesty v. Hardesty's
Ex'r, 236 Ky. 809. 34 S. W. (2d) 442 (1931); Nesmith v. Piatt, 137
Iowa 292, 114 N. W. 1053 (1908) ; In re Warner's Estate, 6 Cal. App.
361, 92 Pac. 191 (1907). But see Reger v. Reger, 316 Mo. 1310, 293
S. W. 414 (1927). The conclusiveness of the proposition is further
substantiated by Mr. Justice Story who held marriage to be a con

sideration "of the highest value," and by Chancellor Kent who re

garded it as "the highest consideration in law."
The fact that the marriage engagement was made prior to the
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making of the antenuptial contract regarding the property does not

eliminate or exclude the marriage as a consideration for that con

tract. In re Appleby's Estate, 100 Minn. 408, 111 N. W. 305, 10

L. R. A. (N. S.) 590 (1907) And if an antenuptial settlement is

made in consideration of an obligatory agreement to marry, the

promise to marry will be sufficient consideration to support the

settlement, although the settlor's death prevented the marriage.
Smith v. Allen. 5 Allen (Mass.) 454, 81 Am. Dec. 758 (1862).
A liberal construction is given to antenuptial contracts in order

to carry into effect the intention of the parties, without regard to

the strictly technical connotation of words used. Collins v. Bauman,
125 Ky. 846, 102 S. W. 815 (1907). And where an antenuptial con

tract is doubtful or ambiguous, the construction most favorable to

the wife will be applied. Mallow v. Eastes, 179 Ind. 267, 100 N. E.

836 (1913). A. M. T.

MASTER AND SERVANT�Reviewing Compensation Proceedings�
Accidental Injury�Burial Costs.

Husband of appellee became ill while lifting heavy sacks of grain
for appellant company and died two days later. There was evidence

tending to show he had strained himself through lifting the sacks

of grain. The deputy commissioner, under the provisions of the

Longshoremen's and Harbor Workers' Compensation Act (33 U.S. C. A.,
� 902 et seq.), made an award of compensation to the widow of the

deceased. This action was brought to have enforcement of the

award restrained. Held, that the deputy commissioner acted with

authority to make final judgment. Crowell v. Benson, 285 U. S. 22,
52 S. Ct. 285, 76 L. Ed. 598.

Court reviewing compensation proceedings cannot weigh evidence,
but can only inquire whether essential matter of fact has been

found by deputy commissioner without supporting evidence. Liberal

interpretation must be given to Compensation Act. "Accidental

injury" within the Compensation Act means an event not expected
or designed. Court sustained deputy commissioner's finding. Cost

of burial, in absence of contest, was correct.

In deciding questions of fact the deputy commissioner acted with

authority to make a final judgment. Conflict in testimony must here

be disregarded; preponderating weight may not be measured. The

court can only inquire whether an essential matter of fact has been

found without supporting evidence. Crowell v. Benson, 285 U. S. 22,
52 S. Ct. 285, 76 L. Ed. 598.

The authorities are in practical agreement that a liberal interpre
tation is to be given to the Compensation Act because of the humane

considerations which have influenced the pasisng of such laws. The

policy of the legislation is to the end that industries should bear

the burden of contributing to the disabled who are hurt in the

service, where the injury suffered is of an unexpected kind and not

merely a part of the "wear" of the work. See Sullivan Min. v.
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Aschenbach, F. (2d) 1 (C. C. A. 9th, 1920), and cases there collected.

"Accidental injury" are those injuries which are unlooked for or

untoward events which were not expected or designed and as some

thing out of the usual course of events, and which happens suddenly

and unexpectedly, and without any design on the part of the person

injured. The employer accepts the employee subject to physical
disabilities, which may make the latter more susceptible to injury
than would be a stronger or more robust person. Sullivan Min. Co.

V. Aschenbach, supra; Western Indemnity Co. v. Pillsbury, 170 Cal.

706, 151 P. 398; Fidelity, etc., v. I. Acc. Com., 177 Cal. 614, 171 P.

429, L. R. A. 1918 F., 856.
The inclusion of the sum for the burial costs was correct be

cause the widow's claim, duly verified, was not contested as to

amount by the appellants at the trial and therefore the deputy com

missioner was authorized in the absence of any contest, that the

amount stated in the claim, made under oath of the claimant, was

correct. F. V.

NEGLIGENCE�Liability to Infant Trespassers.

Plaintiff sued defendant for damages suffered from the death of his

eleven-year-old son, alleging that defendant possessed an abandoned
coal mine in which poisonous gases had collected, that defendant, being
aware of this condition and also knowing that children often played
near the mine, did not guard the entrance to the shaft or keep the

same closed; that plaintiff's son, attracted thereby, wandered into the

shaft, was suffocated by the poisonous gas and died. On demurrer to
the complaint, \Seld: that a cause of action was stated. Drew v. Lett,
� Ind. App. � . 182 N. E. 547 (1932).
However strongly criticized or repudiated in some other jurisdictions

the doctrine of "attractive nuisance" may be, the courts of Indiana
seem definitely committed in its favor. Indianapolis v. Williams, 58

Ind. App. 447, 108 N. E. 387 (1915).
The law has never looked with favor upon a trespasser. Although

not an outlaw, he may expect no more from the owner of premises
than that he be not entrapped or maliciously injured without warning.
45 C. J. 742.

Until the decision in the well-known case of Lynch v. Nurdin, 1 Q.
B. 29, 10 L. J. Q. B. 73 (1843), an infant was treated ans any other

trespasser. In this case it was concluded that for a person to know

ingly place within reach of youthful hands an attractive and danger
ous instrumentallity, might be such gross negligence as to justify a

liability for resultant injury to the infant, despite the fact that such

infant was a tresspasser when the injuries were received.

In the United States the doctrine was born in the "turntable cases,"
the earliest and most famous of which was Railroad Go. v. Stout, 17

Wall. (U. S.) 657, 21 L. Ed. 745 (1873). For a discussion of these

cases, together with a collection of state authorities, see article by M.
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O. Hudson, "The Turntable Cases in the Federal Courts," (1923), 36
Hab. L. Rev. 826.
It is difficult, however, if not impossible, to reconcile the Stout Case,

supra, with the later decision in United Zinc, etc., Co. v. Britt, 258 U. S.
268, 66 L. Ed. 615 (1922), which denied recovery for the death of an
infant who went swimming in a quarry filled with poisonous water.

(Opinion by Holmes, and strong dissenting opinion by Clarke.)
Many States have refused to follow the Stout Case, supra, and have

denied recovery for injury to infant trespassers on the ground that
the "attractive nuisance" doctrine is founded upon sympathy rather
than legal logic. ("We think there is no reason except the sentimental
one, and that is not the basis of a legal obligation.") Nelson v. Burn-

ham, etc., Co., 114 Me. 213, 218, 95 Atl. 1029 (1914). It has been criti
cized as impairing property rights. Bottum v. Hawks, 84 Vt. 370, 79
Atl. 858; 35 L. R. A. N. S. 440; Ann. Cas. 1913A, 1025 (1911). Further

more, it has been called "a doctrine which puts the responsibility of

taking care of the child upon everybody but the child's parents."
Keigwin, "Cases on Torts," 3rd. Ed., contains a summation of the

authorities on the subject.
On the other hand, one learned author, in referring to the rule

which treats an infant like any other trespasser, says: "This cruel

and wicked doctrine, unworthy of a civilized jurisprudence, puts prop

erty above humanity, leaves entirely out of view the tender years and

infirmity of understanding of the child, indeed his inability to be

a trespasser in sound legal theory, and visits upon him the conse

quences of his trespass, just as though he were an adult." Thompson,
Commentaries on Negligence, 2nd. Ed., 1026.

In the District of Columbia it seems that the "cruel and wicked"

doctrine prevails. In Sullivan v. Huidekoper, 27 App.^D. C. 154, 5 L.

R. A. N. S. 263; 7 Ann. Cas. 196 (1906), it was held that there is no

duty upon a real estate owner, upon whose land is an open and un-

fenced pond, to keep his land safe for a trespasser, even when such

trespasser was a ten-year-old hoy who drowned in the pond. The

court said: "The primary duty to guard and protect a child against
patent and unconcealed dangers devolves upon the parent, and not

upon a stranger. . . . Every man who has been brought up with the

freedom allowed to American boys knows that you might as well try
to dam the Nile with bulrushes as to keep boys away from ponds,
pools, and other bodies of water."
In Maryland it has been held that "The doctrines of attractive nuis

ances, implied invitations, etc., may be justly applied in some cases."

Grube v. Baltimore, 132 Md. 255, 361, 103 Atl. 948, L. R. A. 1918E

1036 (1918). But in at least two cases�Grube v. Baltimore, supra

(ten-year-old boy injured while climbing electric light pole), and Bal

timore v. De Palma, 137 Md. 179 (1920), (ten-year-old boy injured by
fall of lumber while playing on lumber pile)�recovery was denied, the
court holding the doctrine of "attractive nuisance" inapplicable. In
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both of these cases the infants were treated as ordinary adult tres

passers. Stansfield v. C. & P. Tel Co., 123 Md. 120 (1914).
Authorities on the subject are collected in 20 R. C. L. 79; 45 C. J. 758;

36 A. L. R. 28; Burdick on Torts, 4th. Ed., 555.

T. V. C, Jr.

NEGLIGENCE�Shipping�Respondeat Superior.

Suit in admiralty to recover damages for personal injuries sustained

by the libellant in boarding a motor boat. The respondent had a sum

mer home on an island in the Niagara River, access to which was

possible only by boat. The libellant had accepted an invitation from

the respondent, his nephew, to visit him at his place, and he dispatched
his servant in a motor boat to transport him from the mainland to

the island. Due to the structure of the dock the libellant was forced
to board the craft at the prow, and he stepped upon the curved deck

so as to reach the cockpit. This necessitated taking two or three

paces and then stepping over a windshield into the passenger space.
In attempting to reach the cockpit, the libellant was thrown astraddle

the windshield and seriously injured. The alleged cause was given
that the mishap occurred due to the fact that the servant had placed
a wax finish, made of floor polish, upon the deck on the morning of the

accident, thereby causing the deck to become slippery. Held: that it

was a duty of the employee to warn the libellant of the danger, and
his failure to do so amounted to negligence. As he was acting in the

scope of his employment, the doctrine of respondeat superior was

held applicable, and his employer was held liable for the injury sus

tained. Blue Moon III, 60 F. (2d) 653 (W. D. N. Y. 1932).
An invitation to one to embark upon a dangerous enterprise without

a fair warning of the perils to be encountered is fully exemplified in

Higgins v. Mason, 225 N. Y. 104, 174 N. E. 77 (1930). The plaintiff
in that case was a guest invited to ride in an automoble by the defend

ant, who knew it to be defective, but who remained silent as to its

true condition. The court, in the resultant action for the personal
injuries sustained by the plaintiff, said that a guest accepts a vehicle

as he finds it, subject to a proviso that "an owner must not fail in the

duty of warning or informing a guest of that which may be considered

a trap or a concealed defect."

In the recent decision of Eosba v. Bank Line, 46 F. (2d) 119 (D. C.

Md. 1931), the court therein stated that "shipowners must not wilfully

injure an invitee, expose him to hidden perils, or fail to prevent injury
after discovering him in danger." Grundel v. Union Iron Co., 141 Cal.

564, 75 Pac. 184 (1904).
An invitor may never create new and undisclosed sources of danger

without warning the invitee of the changes in the situation, and,

further, he must abstain from entrapping him to his peril. Heskell v.

Auburn, 209 N Y. 86, 102 N. E. 570 (1913). Fox v. Warner-Quinlan

Asphalt Co., 204 N. Y. 240, 97 N. E. 497 (1912).
In order to impute negligent acts or omissions of the servant to the
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master they must have occurred while the servant was acting as

a servant, and within the scope of the employment. 45 C. J. 578. Where
a servant is driving a car at his master's request and upon his master's
business, it has been held that the master shall answer for the acts
of the servant, not merely because of the relationship but because
the act of the servant must be taken to be the act of the master.
Nalli v. Peters, 241 N. Y. 177, 149 N. E. 343 (1925). Lowell v. Williams,
183 App. Div. N. Y. 701 (1918).
The doctrine of respondeat superior, as a rule of civil liability, is

one of the most ancient known to our system of jurisprudence, dating
back to the Fourteenth century. Wigmore, The Common Law (1894), 7
Harv. L. Rev. 315. In our time, the application of the doctrine is per
mitted only when certain elements are present. Several states neces

sitate the deciding of the degree of negligence before allowing its

application. Massaletti v. Fitray, 228 Mass. 487, 118 N. E. 168 (1917),
held that the establishment of proof of gross negligence, not merely
slight or ordinary negligence, was the one condition to be fulfilled

befor the doctrine of respondeat superior could be applied.
New York has abolished the various degrees of negligence, looking

only to the amount of care exercised in each particular case presented,
some situations demanding but ordinary care, and others, extraordinary.
In both cases, however, the doctrine is applicable.

T. A. C.

READ PROPERTY�Statute of Frauds.

The plaintiff, owner of a tract of land, brought action for specific
performance and damages because of the failure of the defendant
to carry out the following alleged contract to purchase, which instru
ment was signed by the plaintiff, and delivered to the defendant:

"Receipt on account of the purchase price of land . . . (suitably de

scribed) . . ., the purchase price to be $15,000. Two thousand dollars

to be paid on signing of the contract, two thousand to be paid on

August 25, one thousand October 25, at which time title will pass."
Since there was nc sufficient memorandum of the terms of the

sale and the paper recited an agreement to pay sums aggregating
one-third of the stated price of the realty, it was held, that the mem

orandum of the terms of the sale of the land was insufficient to comply
with the statute of frauds. Benton v. Colson � Conn. �

. 161 Atl.

860 (1932).
We are confronted with the question as to what is sufficient memor

andum of terms of sale of land to comply with statute of frauds,
Conn. Gen. Stat. (1918) � 6130; "No civil action shall be maintained

. . . upon any agreement for the sale of real estate, or interest in or

concerning it, or upon any agreement that is not to be performed
within one year from the making thereof, unless such agreement, or

some memorandum thereof, be made in writing, and signed by the

party to be charged therewith, or his agent." The court of this

same state has held "The requirements of a memorandum of sale to
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satisfy the statute of frauds in this state is too well established to

require extended consideration. It must state the contract between
the parties with such certainty that the esentials of the contract can
be determined from the memorandum itself without the aid of parol
proof, either by direct statement or by reference therein to some

other writing or thing certain; and these essentials must at least
consist of the subject of the sale, the terms of it, and the parties to it,
so as to furnish evidence of a complete agreement." Santoro v. Mack,
108 Conn. 683, 145 Atl. 273 (1929).
This view of the Connecticut court is substantiated by the Commis

sion of Appeals of Texas, Section A, in dealing with the similar
problem with regard to compliance with the statute of frauds. It says :

"The writing, whether a formal contract or a mere memorandum,
must contain the essential terms of a contract, expressed with such

certainty that it may be understood without recourse to parol evidence
to show the intention of the parties." Osborne v. Moore 112 Texas,
361, 247 S. W. 498 (1923).
The court of Wisconsin takes a different view. The situation was

that there was a written contract between the parties for the sale

of a farm and specified personal property, containing all the essential
terms required in law, except that the time of payment of the con

sideration and the interest thereon were not specifically embodied,
which were, however, definitely agreed upon orally thereafter as a part
of the transaction. Under the circumstances, the terms of the writing
and parol arrangements constitute the contract of the parties upon
which possession of the farm and personal property were delivered.

Held, there is no legal objection that the contract was supplemented
by a parol agreement as to payment. Hopfensperger v. Bruehl, 174 Wis.

426, 183 N. W. 171 (1921).
But this viewpoint is that of a minority. "A memorandum of a

contract to convey or purchase land must be reasonably certain or

definite in its terms, so that the substance and essential elements

may be understood from the written agreement itself, unaided by
recourse to parol evidence." Keith v. Bailey, 185 N. C. 262, 116 S. E.

729 (1923).
"A written contract to sell realty must embody all the terms of

the agreement." Polucek v. Johoda, 196 N. Y. S. 445, 203 App. Div.

38 (1922).
The better view is that expressed by the majority opinion. As said

by Chief Justice Kent: "The memorandum ought to have stated the

terms of the contract with reasonable certainty, so that the substance

of it could be made to appear and be understood from the writing
itself, without having recourse to parol proof. This is the meaning
of the statute, and without which the beneficial ends of it would be

entirely defeated." Bailey and Bogert v. Ogden, 3 Johns 399 (N. Y.),
3 Am. Dec. 509.

P. D.
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SEAMEN�Assumption of Risk.

Plaintiff was third mate of a steamship and had been on watch

supervising the loading of a cargo of oil. As a result of a broken hose
and leaky flanges, the decks of the ship had become covered with

pools and trackings of oil, of which fact the plaintiff well knew. Up
on being relieved, plaintiff retired to his room, where he remained
until dark. The ship's lights were on. Leaving his room to get a drink
of water, he proceeded by way of the wing deck, but he chose to
return by a shorter route, along the well deck, knowing that on this
deck there were leaky flanges and that the loading was still in progress.
Plaintiff stepped into a pool of oil and fell, suffering the injuries
complained of. Judgement for plaintiff reversed. Held, plaintiff knew
the condition of the well deck, along which he chose to walk, and
assumed the risk, hence steamship company not liable for any negli
gence on its part in not cleaning the oil from the deck. Holm v. Cities
Service Transportation Co., 60 F. (2d) 721, (C. C. A. 2d. 1932).
This case was brought under the Jones Act (46 U. S. C. A., � 688),

passed March 4, 1915, as amended by Act June 5, 1920, providing that

"all statutes of the United States modifying or extending the common-

law right or remedy in cases of personal injury to railway employees
shall apply" in the case of injury or death of seamen. Panama R. R.

Co. v. Johnson, 264 U. S. 375, 44 S. Ct. 391, 68 L. Ed. 748 (1924).
But the statutes referred to in the Jones Act include the Federal

Employers' Liability Act (45 U. S. C. A., � 54), passed April 22, 1908.

Under this act it is not true that an employee never assumes the risk

of his employer's negligence. Boldt v. Pennsylvania R. R. Co., 245

U. S. 441, 38 S. Ct. 139, 62 L. Ed. 385 (1918). The act refuses to

allow the defence of assumption of risk only where there has been

a violation by a common carrier of a statute enacted for the safety
of employees and this violation has contributed to the injury or death

of an employee. Seaboard Air Line R. R. Co. v. Horton, 233 U. S. 492,
34 S. Ct. 635, 58 L. Ed. 1062 (1914).
If the dangers be apparent and known they are assumed. Biernacke

v. Pennsylvania R. R. Co., 45 F. (2d) 877 (C. C. A. 2d. 1930). Except
as provided in the Employers' Liability Act, the employee assumes the

ordinary risks of his employment; and when obvious or fully known

and appreciated, he assumes the extraordinary risks and those due

to negligence of his employer and fellow employees. �>., L. & W. R. R.

Co. v. Koske, 279 U. S. 7, 49 S. Ct. 202, 73 L. Ed. 578 (1929) ; Northern

Ry. Co. v. Page, 274 U. S. 65, 71 L. Ed. 929 (1927).
Where a person voluntarily assumes a position of imminent danger

when there is at hand and accessible to him a place of safety, and by
reason of having taken the dangerous position he is injured, he can

have no recovery against another who was also negligent. Smith v.

Ozark Water Mills Co., Mo. App., 238 S. W. 573 (1922).
J. T. W., Jr.
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BOOK REVIEWS

THE INTERSTATE COMMERCE COMMISSION, Part II�by I. L.

Sbarfman. The Commonwealth Fund, New York, 1931. Pp.
533.

We note the publication of Part Two of Professor
Sharfman's Study in Administrative Law and Procedure�

"The Interstate Commerce Commission." Part I of this
work has been heretofore reviewed in this Journal.1 Pend

ing- publication of Parts III and IV, something should be
said of the second volume.
The opening chapter treats, in technical and analytical

details, of the Commission's regulation of the various

types of carriers and of transportation services and in
strumentalities under the Commerce Act. The text is

carefully annotated and there are copious notes taken
from the I. C. C. reported cases. These notes are edited
and arranged with a high order of intelligent discrimina
tion, and the manner in which they are interwoven with
the text is masterly. The result is a vivid picture of the
Interstate Commerce Commission in action.
The second chapter is a historical presentation of the

gradual encroachment of Federal upon State authority in
matters pertaining to commerce, through congressional
enactments and the commission's performance. There is
a good preliminary treatment of the early case law on

the exclusive Federal field, the exclusive State field, and
the so-called "concurrent" field. This is, however, by way
of introduction, to supply the background for the step
by step advance of Federal power, in the field of carrier
finance and management, service and facilities, rates and
charges. The latter is the story of the removal of undue
discriminations against interstate commerce upon the
principle of the Shreveport Case 2 and the Wisconsin Rate
Case.3 The decisions of the commission are fully de
veloped.

1 (1931) 20 Georgetown Law Journal 120.
2 Houston & Texas Ry. v. United States, 234 U. S. 342. 58 L. Ed.

1341 (1914).
3 Wisconsin R. R. Comm. v. C. B. & Q. R. R. Co. 257 U. S. 563, 66

L. Ed. 371 (1922).
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Of especial note is the timely and valuable discussion
of the subsequent growth of cooperation between State
commissions and the Interstate Commerce Commission,
in the adjustment of intrastate rates to interstate
standards.
Professor Sharfman then summarizes the economic and

practical considerations which drove the Federal Govern
ment, with compelling force, to an ever increasing au

thority in the Federal Commission, with corresponding
loss to the States. With reference to the attitude of the
commission, he says:

"While Federal activity in intra-state rate cases has expanded
in notable degree, particularly since 1920, there appears to be no

basis for the contention that the Commission is pursuing a need
lessly aggressive attitude with reference to the assumption over

intrastate situations. There is a marked contrast, it is true,
between the Commission's approach before and after the adoption
�of the Transportation Act. Before 1920, intrastate rate proceed
ings invariably confined to the issue of undue prejudice against
particular persons or places, were instituted only upon complaint
of State or municipal authorities, civic organizations, business

associations, or interested shippers. The Commission did not

proceed on its own initiative, nor was its authority invoked on

petition of the carriers. Under these circumstances the Commis

sion noted that it was not reaching out 'in a spirit of aggression'
in the matter of intrastate rates, that in all instances the com

plaints were being filed by 'parties who had a legal right to do so,'
and that it was dealing with these cases 'in accordance with law

and in obedience to official oath.' Since 1920 there has been a

sharp intensification of activity in this field. ... It would seem,

on the surface, that the Commission is thrusting itself into intra

state situations more confidently and with less restraint. But

this expansion of activity is largely a reflection of changes in

legislative policy rather than of a reversal of administrative

attitude."

The present volume concludes with an extensive review

of the characteristics of the administrative process in

general, and of the Commission in particular, with an

estimate of its results. The extraordinarily wide dis
cretion vested in the Commission is discussed at length.
While the determinations of the Commission cannot,

because the very essence of its functions is action upon

changing factual situations, be made subject to judicial
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estoppel, there is broad power of judicial control to avoid
fundamental error. That this judicial control is not more

extensive is due to the self-denying limitations set by the

Supreme Court, rather than to statutory restrictions. The

doctrine of primary jurisdiction, denial of review of nega
tive orders, and recognition of the underlying purposes
of Congress are cited and described. An excellent analysis
of the operation of judicial controls follows, the results

being, in the view of the author, salutary. However, a

warning is sounded against the possibilities of executive
and legislative interference with the independence of the
Commission.
This author's work, if sustained to its completion on its

present high plane, will occupy a distinctive place of its
own as the outstanding treatise of our time on the subject
of the Interstate Commerce Commission. Not the least
of its virtues are the easy-flowing style and clarity of
thought which characterize it throughout. The conclud
ing Parts III and IV are awaited with interest.

Washington, D. C. Robert A. Maurer.*

CASES ON CONSTITUTIONAL LAW�by Dudley O. McGovncy.
Bobbs-Merrill Co., Indianapolis, 1930. Pp. 1803.

The author presents a very orderly treatment of the

subject matter. He has prepared a very complete collec
tion of cases which deal with the historical background of
the subject. Too many authors feel they cannot afford to

spare much space to this topic, yet, for the full apprecia
tion of Constitutional Law, it is most necessary that the
student should understand this background.
It is gratifying to note that part of the first chapter

covers the effect of the unconstitutionality of statutes.
Where this topic is not presented, students often fail to
realize just what rights and duties flow from an uncon

stitutional statute.
A satisfactory treatment is made of the Bill of Rights,

especially the Fifth Amendment. The First Amendment
is considered simply by citations of cases in a footnote to
cases on Criminal Anarchy Statutes, involving the Four
teenth Amendment.

* Professor of Law, Georgetown University Law School.
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In recent years we have watched a rapid growth in the

work which has been presented to administrative tribunals

and quasi-judicial bodies. Very properly, the author has

deemed it fitting and necessary to devote one chapter,
covering one hundred pages, to a collection of cases on

this subject.
Likewise, special emphasis has been given to topics on

the regulation of Commerce and to Taxation. A chapter
is devoted to the consideration of Domestic and Foreign
Corporations. The cases have been arranged in a clear

manner, and, as the author states in the Preface, the
cases on Foreign Corporations and on Taxation have been

kept out of other chapters so that they may properly be

presented under their individual headings.
In the Preface the author also states that his principal

effort has been to attain variety of treatment. He has
succeeded very well in his purpose. A diversity of re

search material is presented in the footnotes, especially to

those chapters which have not been given full treatment,
so that the student may pursue further study. Only one

case is given under the title "Separation and Delegation
of Governmental Powers," but the author has reprinted
an essay which was written by Professor Frederick Green,
of the University of Illinois Law School, on this subject.
The author has presented a wealth of case material on

the subject of Constitutional Law. The book contains
1,803 pages, from which the Law Professor may select
the cases he desires to stress in his course.

The law student would like to be able to consult this

work, but it is suggested that the adoption of this book
as a class book would not be very favorable to the student.
If the case books which are adopted in other subjects
contain nearly 2,000 pages the student would indeed be

weighed down by the law. Furthermore, books of this
size are costly to publish. The student, generally a per
son with limited means, would find it quite a financial

problem to secure similar books for class work.

J. Herbert Walsh.*

* Member of the Bar of the District of Columbia; formerly Editor of
this Journal. See supra p. 161, note t.
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A SELECTION OP CASES ON THE LAW OF SALES�by Samuel

Williston and William E. McCurdy. Published by the editors,

Cambridge, 1932. Pp. 1077.

Under the guidance of Professor Williston, whose

works, both texts and casebooks, have become a standard
in this subject, there has emerged a new casebook on

Sales. The term "new" is applied purposely, because the

editors discount that this edition is simply a revision of

Professor Williston's former casebook. In their preface,
they state the book to be "an entirely new work." The

statement is justified; the work is entirely new, in several

particulars to be pointed out.

True, the old order of treatment of the subject is re

tained, and the landmark cases may still be found in this
edition. However, from the pedagogy of the subject of
sales over a period of time, the author of this review con

siders this order one of the outstanding values of the

book, and this despite the fact that some recent attacks
have been made on it, by editors contending that the ques
tion of title should not be the first point of approach to

the subject; but rather that the attack should begin with

such a question as that of price. But despite the retention
of the old order of treatment, and the retention of the
old landmark cases, there are some distinctly new features.
In the first place, the older cases, particularly the

American ones, have been replaced by later cases, bring
ing the collection strictly up-to-date. This does not mean

that the evolution of certain lines of reason has been re

moved, because representative ones of such older illustra
tive cases are retained.
The treatment of the Statute of Frauds is almost com

pletely new. Also, there have been included cases on

conditional sales and trust receipts, both of which are sub

jects that have been developed largely since the older
edition was published, and the latter particularly so. The
treatment of factors and factors acts has been materially
reduced, now covering only about thirty pages. Inasmuch
as a course in agency covers such matters, this reduction
is an improvement over the inclusion of an unnecessarily
large group in the former edition.
The appendix includes the Uniform Sales Act, the Uni-
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form Conditional Sales Act, and the English Sale of Goods
Act. While these are very helpful, and are now more

readily readable than they were in the older edition, it
does appear that it would be a distinct advantage to

print, in black type, the appropriate section of the code as

a heading for the group of cases appurtenant thereto. It
is apparent that the cases are thus grouped, and indeed
are more or less generally subdivided into topics with
black-type headings; but there still exists the necessity of
constantly turning back to the appendix for the section of
the act involved. This grouping suggested would be par
ticularly satisfactory in a book on Sales, since the subject
is now largely governed by a codification of the com

mon law.
The footnotes have been much improved in this edition,

and contrary to the general practice found in the Harvard
casebooks, they have been expanded to more than a simple
tabulation of cases in accord and contra. The footnotes
in this book indeed are very good.
The book is very comprehensive, having 1077 pages. It

is distinctly too long for a one-semester course, and the
instructor is compelled to eliminate many of the cases

if his course does consume only that length of time. If
the course is a full year course, the book could be covered
in that time, with certain limitations on the freedom of
the instructor to go into too much detail.

On the whole, the volume is well prepared, and quite
qualified to take a place as a preferred treatment of this
subject.

Charles E. Roach*
and E. C. R.f

Washington, D. C.

CASES ON THE LAW OP BILLS AND NOTES (Third Edition)�
by Howard L. Smith and Underbill Moore. West Publishing
Co., St. Paul, 1932. Pp. 967.

In his prefatory introduction to this third edition of
Cases on the Law of Bills and Notes, Professor Underhill
Moore very aptly characterizes it as significantly unlike

* Professor of Law, Georgetown University Law School.

t Book Reviews Editor of this Journal.
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the preceding editions in several respects. Pedagogical
needs required the authors to drop a number of rather
obsolete cases contained in the older editions and to sub
stitute therefor, in the present book, a carefully selected
collection of about one hundred and forty up-to-the-minute
American and English decisions. The difficult task of

compiling and adapting these new cases is admirably per
formed, particularly when one visualizes the rising tide
of law cases decided by our appellate courts. In this con

nection, it is interesting to cite no less an authority than
Mr. Chief Justice Hughes, who stated in a public address
in 1924, that the appellate courts alone were handing
down 13,000 decisions yearly; and out of this welter of
cases it has been conservatively estimated that at least
one-third decided matters involving negotiable instru
ments ; so again it can be truly stated that the authors of
this book have fittingly wrought a good work.
In its scope and arrangement of subjects it follows the

conventional lines of the former editions plus the addition
of the new problems arising in the more recent cases, and
very carefully edited marginal memoranda of law notes
and law review articles. In connection with the new

problems raised by recent decisions, particularly with
respect to controverted sections of the Uniform Act and
its application to trade acceptances and other instruments,
several cases in the book are illustrative of the modern
adjustment of the law to business practices. For instance,
the much disputed interpretation of Section 20, Uniform
Act, is presumably settled in the New York case of New
Georgia Bank v. Lippman,1 wherein the present Supreme
Court Justice Cardozo, in a well considered and learned
opinion, held the unauthorized agent signing the instru
ment was personally liable, although the statute is silent
on that particular point ; again the Texas cases 2 of Lane
Co. v. Crum and Arrington v. Mercantile Bureau, strik
ingly illustrate the negotiable character of modern trade
acceptances; and the vexatious question of restrictive

ip. 134.
2 Pp. 53-55.
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endorsements is adequately presented and discussed in a

comprehensive marginal note.3
Space does not permit a further elaboration of equally

instructive cases found in the book, but it is fair to say

the problems are accurately presented and the composite
work gives to the teacher and the student a scholarly and

interesting presentation of a very difficult branch of
the law.
The editor very wisely refrains from expressing any

opinion on the conflicting views and interpretations of

the Uniform Act, but leaves that almost hopeless task to

the commentators and writers of the overstuffed digests.
There is also a refreshing absence of proposed amend
ments to the Act, which only result in confusion to

teacher and student alike.
This review would be unorthodox if it did not point out

some deficiencies or make suggestions helpful at least in
the opinion of the writer. In the marginal foreward,4 the

editor attempts to limit the cases in the book primarily to

negotiable notes, bills of exchange and checks, assuming
that the forms prescribed by the Act itself comprehend
only those particular kinds of instruments. Modern de

cisions, however, tell us that bonds, trade acceptances,
certificates of deposit, warehouse and other security re

ceipts are now recognized as negotiable under the Act

when they comply with its requirements, and the editor
in the same marginal note cites a great number of au

thorities to the same effect as well as including in the

book quite a few well selected cases holding that these
instruments are negotiable under the statute. Again the

book fails to emphasize the controlling force of the Uni
form Act and its probable effect on decisions rendered

prior to the passage of the Act. The omission of such
cases as Regina v. Bartlett and Regina v. Hawkes 5 would
have been helpful, since these cases have been repudiated
in England as well as in this country.
Washington, D. C. James A. Toomey.*

3 P. 381.
* p. 1.
s Pp. 159 and 179.
* Professor of Law, Georgetown University Law School.
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