
Georgetown Law Journal
Volume XXI March, 1933 Number 3

IS ECONOMIC PLANNING CONSTITUTIONAL?
A RE=EXAMINATION OF THE CONCEPT OF PUBLIC INTEREST

Louis B. Boudin*

I.

The longer the present depression lasts, and the deeper
it becomes, the stronger the conviction of all social and
economic students that no matter how we get over the

present "emergency," no lasting amelioration of our con

dition is possible�and certainly no prevention of the
recurrence of a similar depression in the near future�

unless we abandon our faith in the automatic cures of

laissez-faire and turn to a definite policy of economic

planning on a national scale. There is, therefore, a feel

ing abroad that we have reached a definite turn of the
road politically as well as economically; and that we are

in for an Era of National Planning. The plans advanced,
from the cautious and halting suggestions of Messrs.
Gerard Swope and Owen D. Young, on the extreme right,
through the various "center" positions, to the more bold
outlines of Messrs. Stuart Chase and George Soule, on the
left, have one common feature�the abandonment of the
traditional political and economic doctrines of laissez-faire.
There is much difference of opinion, of course, as to how

sharp a turn from the beaten road we must make. And
there are, of course, voices still heard in opposition to

any turning whatever. But the voices raised in defense
of the old-fashioned do nothing policy, placing reliance on

the traditional "automatic" economics, are continually
�Author of Government by Judiciary, Vols. I & II (1932); The

Anarchic Element in the Notion of a Higher Law, and The Problem, of
Stare Decisis in Our Constitutional Theory (1930, 1931), 8 N. Y. U.
L. Q. Rev. 1 & 589; member of Bars of the Supreme Court of the United
States and of the State of New York.
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growing fewer in number as time passes on. The fact is
that the abandonment of laissez-faire theories has ceased
to be a sign of radicalism; and their advocacy is coming
to be considered a mark of fossilization even in good busi
ness circles. As Mr. Justice Brandeis put it in his now

celebrated dissent in the Oklahoma Ice Case: 1

"Economists are searching (or the causes of this disorder and

are reexamining the bases of our industrial structure. Business

men are seeking possible remedies. . . . All agree that Irregularity
in employment� the greatest of our evils� cannot be overcome

unless production and consumption are more nearly balanced.

Many insist there must be some form of economic control. There

are plans for proration. There are many proposals for stabiliza
tion. And some thoughtful men of wide business experience
insist that all projects for stabilization and proration must prove
futile unless, in some way, the equivalent of the certificate of

public convenience and necessity is made a prerequisite to em

barking new capital in an industry in which the capacity already
exceeds the production schedules."

But in this country, under our form of government as

it has developed during the past forty years or so, this
matter is not up to economists or even business men�

notwithstanding the fact that it is primarily an economic
and business problem. Of course, the initiative must come
from them, and they must instruct their representatives
to prepare or accept some plan which would give the
prevailing thought of the business community the requi
site legal form and sanction. But while in other countries
the plan adopted by the sovereign legislature would be,
for the time being at least, the last stage of the planning
process, in this country it would really be only the be
ginning. For in this country, at the present time, every
political and economic problem assumes a legal-constitu
tional aspect, and every economic project, which in any
way deviates from the routine of business as it has been
known in this country since after the Civil War, must run
the gauntlet of the scrutiny of the Supreme Court; and
unless it meets with the approval of that august tribunal
"it cannot be done in this country." 2

iNew State Ice Co. v. Liebmann, 285 U. S. 262, 76 L. Ed. 747 (1932).
a Werner, J., speaking for the New York Court of Appeals, in Ive�

v. So. Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 341 (1911).
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No wonder, therefore, that when economic planning be

gan to be taken seriously�that is to say, when it was

taken up by conservative business men�the wise ones

began to worry about what Mrs. Grundy would say. But
since hope springs eternal in the human breast, those who
favored planning, or who could see no other way out, ex
pressed the hope, more or less confidently, that Mrs.

Grundy would approve. Typical of this optimistic attitude
is the presidential address delivered before the American
Political Science Association, at its annual meeting held
at Washington in December, 1931, by Prof. Edward S.

Corwin, one of the ablest men writing on our subject
today. Notwithstanding serious misgivings, based on a

review of the decisions of the United States Supreme
Court during the last decade, Prof. Corwin wound up his
address with the statement:

"As to the difficulties which face the social planner, the pecu

liarly American institutions of Judicial Review and Constitutional
Limitations do not today assume the obstructive proportions that

on first consideration might be expected. This is so for three

reasons: first, because Constitutional Law is today more flexible,
more free from autonomous concepts, than it has been at any time

within forty years; secondly, because the Court itself is more

realistically aware than ever before of the essentially legislative
character of its task�more aware of its real freedom of choice in

the presence of the vast variety of juristic materials which a cen

tury and a half of discussion and decision have made available
to it; thirdly, because a wider public is also aware of these things,
and so not disposed to be unduly impressed by mystifying talk
about the nature of the 'judicial process.' "

But these optimistic predictions were shattered to pieces
within less than two months from the delivery of this
address by the decision of the United States Supreme
Court in the Oklahoma Ice Case,3 and it is one of the
ironies of the situation that Prof. Corwin's address was

cited by Mr. Justice Brandeis in his dissenting opinion.
For the present, at least, Prof. Corwin's views have been
decisively rejected by a majority of the Supreme Court.
Prof. Corwin's reliance on the "flexibility" of present-day
constitutional law, and the awareness of the Supreme

* Supra note 1.
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Court "of its real freedom of choice," has proved but a

broken reed in this great national emergency. We need

not inquire here into the question as to whether or not

the majority of the Supreme Court really rejects the role

of legislature ascribed to it by Prof. Corwin, in company

with most present-day writers on our constitutional law,
or that the majority of the Court merely pretends to be

bound by precedents because it wants to legislate against
planning. The fact is that the Court has spoken de

cisively, and spoken as if it were not a legislature but a

court of law bound by unbreakable and unshakeable fet

ters of a superior law.
The vast importance of this announcement can hardly

be overestimated. In fact, people�even the profession�

hardly begin to realize the epochal nature of the decision

in the Oklahoma Ice Case. The wide publicity given to

Mr. Justice Brandeis' dissenting opinion only proves the

fact. For important and brilliant as that dissenting
opinion is, it is no more effective than Mr. Justice Curtis'

dissenting opinion in the Dred Scott Case.4 Also, no less.

And in order that the Brandeis opinion may not have to

be put to the same uses to which the Curtis opinion was

put in the days that followed the Dred Scott decision, it
is important that the decision in the Oklahoma Ice Case

be upset in a different manner from the way in which the

tragic decision of three-quarters of a century ago was

upset. In order that the Ides of March, 1932, may not

have the tragic consequences of the Ides of March, 1857,
it is important that the Court reverse itself, and that

speedily. That the decision must be reversed somehow
must be apparent to anyone who takes the trouble to study
the subject carefully. The economic consequences of per
petuating the laissez-faire system would, indeed, be greater
than the economic consequences of the perpetuation of

slavery. After all, economically at least, it was possible
for the nation to continue half-slave and half-free. But,
in the judgment of those best qualified to judge, our eco

nomic system can hardly survive if it is to continue to be
fettered with the chains of laissez-faire. As Mr. Justice
Brandeis has said : "Some people believe that the existing

4 Scott v. Sandford, 19 How. 393, 15 L. Ed. 691 (1857).
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conditions threaten even the stability of the capitalistic
system." But even more important is the fact that those
who believe that existing conditions do not threaten the

stability of the capitalistic system place their main re

liance on the fact that we are ready to abandon, in some

degree at least, our traditional ways of doing business,
and that "ways of interpreting the Constitution will be
found," as Mr. Elihu Root once put it,5 to make the change
constitutional.
As Prof. Corwin has told us, main reliance is put in this

connection on three things; and we have seen that two
of those things have proved a snare and a delusion. The

only hope, therefore, left to us is in the fact that "a wider

public is also aware of these things, and so not disposed
to be unduly impressed by mystifying talk about the
nature of the 'judicial process.' " In other words, the

Supreme Court must be made by public opinion to reverse

itself.
But I believe that Prof. Corwin overestimates the

awareness of the public, just as he overestimated the
awareness of the Supreme Court. If the public is to act,
it first must be educated. And it can only be educated in
this respect by lawyers. But before the lawyers can ful
fill the function of educators, they must first undertake
a process of self-education�first and primarily with re

spect to this very subject of the mystification surrounding
the "judicial process"; and secondly, on the specific prob
lem involved in the discussion between the majority and
the minority of the Supreme Court in New State Ice Co.
v. Liebmann.6
I have treated of the larger subject elsewhere.7 This

article is concerned with the narrower problem.
II.

The decision in the Oklahoma Ice Case 8 turns on the

concept of Public Interest, first dramatically brought into

s Speech delivered at Utica, N. Y., November 1, 1906.
� Supra notes 1 & 3.
t Botjbin, Government by Judiciary, Vols. I & II (1932).
� Supra notes 1, 3 & 6.
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our constitutional law in Munn v. Illinois,9 although the
actual phrase used by Mr. Justice Sutherland, speaking
in our case for the majority of the Supreme Court, is that
of "public use."
Mr. Justice Sutherland was evidently in an informal

mood, and, therefore, did not go into any formal discus
sion of the theory underlying the decision, nor did he
bother about using the formal phraseology of such dis
cussions. He could well afford to do so, as in recent years
he had had occasion to state and restate the underlying
theory on behalf of the United States Supreme Court. In

Williams v. Standard Oil Co.,10 decided in January, 1929,
Mr. Justice Sutherland, as the spokesman of the majority
of the Court, thus stated this theory:

"It is settled by recent decisions of this Court that a state legis
lature is without constitutional power to fix prices at which com

modities may be sold, services rendered, or property used, unless

�94 U. S. 113; 24 L. Ed. 77 (1876); Mr. Justice Sutherland said:

"The question here is whether the business is so charged with a public
use as to justify the particular restriction above stated. If this legis
lative restriction be within the constitutional power of the state

legislature, it follows that the license or permit, issued to appellant,
constitutes a franchise, to which a court of equity will afford protec
tion against one who seeks to carry on the same business without

obtaining from the commission a license or permit to do so. Frost v.

Corporation Commission, 278 U. S. 515, 519-521. In that view, engage
ment in the business is a privilege to be exercised only in virtue of a

public grant, and not a common right to be exercised independently by
any competent person conformably to reasonable regulations equally
applicable to all who choose to engage therein.

"The Frost case is relied on here . . . We have thus, with some par

ticularity, discussed the circumstances which, so far as the State of

Oklahoma is concerned, afford ground for sustaining the legislative
pronouncement that the business of operating cotton gins is charged
with a public use, in order to put them in contrast with the completely
unlike circumstances which attend the business of manufacturing,
selling and distributing ice. ... It is a business as essentially private
in its nature as the business of the grocer, the dairyman, the butcher,
the baker, the shoemaker, or the tailor, each of whom performs a

service which, to a greater or less extent, the community is depending
upon and is interested in having maintained; but which bears no such

relation to the public as to warrant its inclusion in the category of

businesses charged with a public use."
10 278 U. S. 235, 73 L. ed. 287 (1929).
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the business or property involved is 'affected with a public interest.'
Chas. Wolff Packing Co. r. Court of Industrial Relations, 262 TJ. S.

522, 67 L. Ed. 1103, 27 A. L. R, 1280, 43 Sup. Ct. Rep. 630; Tyson &

Bro.-United Theatre Ticket Offices v. Banton, supra; Fairmont

Creamery Co. v. Minnesota, 274 U. S. 1, 71 L.. Ed. 893, 52 A. L. R.

163, 47 Sup. Ct. Rep. 506; Rionik v. McBride, 277 U. S. 350, 72 L.

Ed. 913, 56 A. L. R. 1327, 48 Sup. Ct. Rep. 545. Nothing is gained
by reiterating the statement that the phrase is indefinite. By
repeated decisions of this court, beginning with Munn v. Illinois,
94 U. S. 113, 24 L. Ed. 77, that phrase, however it may be charac

terized, has become the established test by which the legislative
power to fiix prices of commodities, use of property, or services

must be measured. As applied in particular instances, its meaning
may be considered both from an affirmative and a negative point
of view. Affirmatively, it means that a business or property, in
order to be affected with a public interest, must be such or be so

employed as to justify the conclusion that it has been devoted to

a public use and its use thereby in effect granted to the public.
Tyson & Bro.-United Theatre Ticket Offices v. Banton, supra, p. 434
(71 L. Ed. 724, 58 A. L. R. 1236, 47 Sup. Ct. Rep. 426). Negatively,
it does not mean that a business is affected with a public interest

merely because it is large or because the public are warranted in

having a feeling of concern in respect of its maintenance. Id. p.
430. The meaning and application of the phrase are examined

at length in the Tyson Case, and we see no reason for restating
what is there said."

And two years earlier in the Tyson Case,11 he had, as

he himself says, "examined at length" this theory, again
as the spokesman of the majority of the Supreme Court.
We may have occasion to look into this "examination" a

little more closely. For the present, it is sufficient to state
that the concept of "Affectation with a Public Interest"
has become, as Mr. Justice Sutherland puts it, "the estab
lished test" by which the constitutionality of laws looking
to the control or regulation of business is tested by the
conservative majority of the United States Supreme Court
whenever it desires to disapprove of such legislation. It
has not always been so, however.
When the phrase was first introduced into our consti

tutional law some fifty-five years ago, it was as a means

of validating such legislation. It is, indeed, a far cry
from Munn v. Illinois,12 where the phrase was first au-

" Tyson v. Banton, 273 U. S. 418, 71 L. Ed. 718 (1927).
12 Supra note 9.
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thoritatively used in our constitutional law by Chief Jus
tice Waite, against the vehement protests of the conserva

tive minority led by Mr. Justice Field, to Williams v.

Standard Oil Co.,13 where it is proclaimed by the conser

vative majority to be the test leading to the invalidation
of practically every effort to control or regulate business.
In the meantime, the concept of Public Interest has had

to travel a rather hard and bumpy road, being all but

repudiated by the "liberal" judges in the process. The

history of this Pilgrims' Progress is worth looking into

as a means of checking up on the "examination" which
the doctrine of "Affectation with a Public Interest" received
at Mr. Justice Sutherland's hands in Tyson v. Banton.u
As already stated, the phrase was first used by Chief

Justice Waite in Munn v. Illinois,15 and that case has long
been considered a landmark in our constitutional law. It

is considered a leading case on the subject, even though
the "mark" has been obliterated or, rather, another one

set up in its place. It is, therefore, significant that this
case is not discussed, nor even cited, in Mr. Justice Suther
land's opinion in the Oklahoma lee Case,u nor in any of

the cases subsequent to Tyson v. Banton.17 And for a

very good reason�because the doctrine there first an

nounced was being perverted to a use exactly opposite
from that for which it was there used, and a meaning was

being given to it exactly the reverse from that which it

certainly had when Lord Hale first used it. The spokes
man for the present majority of the Supreme Court there
fore prefers to use his own leading case�Tyson v. Banton.
Munn v. Illinois 18 involved the so-called Granger legis

lation which was the outcome of the Granger Movement
in the agricultural West in the late 60's and early 70's of
the last century. The particular statute there considered,
an Illinois statute,19 passed in 1871, involved the regula
tion of charges by grain elevators. In view of the sub-

is Supra note 10.
" Supra note 11.
is Supra notes 9 & 12.
is Supra notes 1, 3, 6 & 8.
i^ Supra notes 11 & 14.
is Supra notes 9, 12 & 15.
"111. Laws 1871.
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sequent history of the doctrine here under consideration, it
is important to point out that the business regulated by
that statute did not involve any franchise or monopoly.
The owners of the elevators or warehouses in question were

not given any grants or privileges of any kind by the

public; nor were they using any public street or other

public property in their business. Nor did any individual,
firm or corporation, have a monopoly of the business.

Anyone had a right to go into the business. It is true

that in the course of his opinion Chief Justice Waite
referred to the strategic position of the elevators situate
at Chicago, and also to the fact that they "may be a

'virtual' monopoly." But the context shows that Chief
Justice Waite only used these facts to explain why the

public should be interested in the regulation of the busi
ness. And if there were any doubt on the subject, it was
conclusively and authoritatively removed in the later case

cf Brass v. North Dakota,20 in which the United States

Supreme Court upheld the North Dakota statute regulat
ing grain elevators and warehouse charges under circum
stances which excluded the monopoly feature.21
The Supreme Court disposed of the contention that the

possible monopoly feature had anything to do with the
decision in Munn v. Illinois.22

20 153 U. S. 391, 38 L. Ed. 757 (1894).
21 Referring to this feature of the case, Mr. Justice Brewer, in his

dissenting opinion, said with respect to the facts as disclosed by the

record: "Along the line of this single road (the Great Northern Rail

road) within the limits of this state (North Dakota) there are about

six hundred of these elevators owned and operated by over one hundred

and twenty-five different persons, varying in cost of construction from

$500 to $5,000; at every station there is land purchaseable by anyone

at prices varying from $1.25 to $40 per acre, and a granary sufficient

to store the average product of an ordinary Dakota farm can be
erected at a cost of not exceeding $150."

22 Supra notes 9, 12, 15 and 18 ; "Again, it is said that the modes of

carrying on the business of elevating and storing grain 'in North Da

kota are not similar to those pursued in the eastern cities; that the
great elevators used in transshipping grain from the Lakes to the

railroads are essential; and that those who own them, if uncontrolled
by law, could extort such charges as they pleased; and great stress is

laid upon expressions used in our previous opinions, in which this

business, as carried on at Chicago and Buffalo, is spoken of as a prac-
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We may now turn to the real doctrine upon which Chief
Justice Waite based his decision. This may be summar

ized briefly as follows:
Chief Justice Waite starts out by stating, very cor

rectly, that:

"When the people of the United Colonies separated from Great

Britain, they changed the form, but not the substance, of their

government. They retained for the purposes of government all
the powers of the British Parliament and, through their State

Constitutions or other forms of social compact, undertook to give
practical effect to such as they deemed necessary for tho common

good and the security of life and property. All the powers which

they retained they committed to their respective States, unless in

tical monopoly, to which shippers and owners of grain are compelled
to resort. The surroundings in an agricultural state, where land is

cheap in price and limitless in quantity, are thought to be widely
different, and to demand different regulations.
"These arguments are disposed of, as we think, by the simple ob

servation, already made, that the facts rehearsed are matters for those

who make, not for those who interpret the laws. When it is once

admitted, as it is admitted here, that it is competent for the legisla
tive power to control the business of elevating and storing grain,
whether carried on by individuals or associations, in cities of one size

and in some circumstances, it follows that such power may be legally
exerted over the same business when carried on in smaller cities and

in other circumstances. It may be conceded that that would not be
wise legislation which provided the same regulations in every case,
and overlooked differences in the facts that called for regulations. But

as we have no right to revise the wisdom or expediency of the law in

question, so we would not be justified in imputing an improper exer

cise of discretion to the legislature of North Dakota. It may be true

that, in the cases cited, the judges who expressed the conclusions of
the court entered, at some length, into a defense of the propriety of
the laws which they were considering, and that some of the reason*

given for sustaining them went rather to their expediency than to
their validity. Such efforts, on the part of judges, to vindicate to citizens
the ways of legislatures are not without value, though they are liable
to be met by the assertion of opposite views as to the practical wisdom
of the law, and thus the real question at issue, namely, the power of
the legislature to act at all, is obscured. Still, in the present instance,
the obvious aim of the reasoning that prevailed was to show that the
subject-matter of these enactments fell within the legitimate sphere
of legislative power, and that, so far as the laws and Constitution of
the United States were concerned, the legislation in question deprived
no person of his property without due process of law, a* * did not
interfere with Federal jurisdiction over interstate comme .a."
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express terms or by implication reserved to themselves. Subse

quently, when it was found necessary to establish a national gov
ernment for national purposes, a part of the powers of the States

and of the people of the States was granted to the United States

and the people of the United States. This grant operated as a

further limitation upon the powers of the States, so that now the

governments of the States possess all the powers of the Parliament

of England, except such as have been delegated to the United

States or reserved by the people. The reservations by the people
are shown in the prohibitions of the constitutions."

He then, for no apparent reason whatsoever, accepts
the untenable and contradictory doctrine of the opponents
of the legislation in question, that the United States Con
stitution protects certain common law rights; and devotes
the rest of his opinion to proving that there were no such
rights at common law as were claimed by the opponents
of this particular legislation. It was in the course of this

argument that he made his famous appeal to Lord Hale's
doctrine. Said he:

"Looking, then, to the common law, from whence came the right
which the Constitution protects, we find that when private prop

erty is 'affected with a public interest, it ceases to be juris privati
only.' This was said by Lord Chief Justice Hale more than two

hundred years ago, in his treatise Be Portibus Maris, 1 Harg. L
Tr. 78, and has been accepted without objection as an essential
element in the law of property ever since. Property does

become clothed with a public interest when used in a manner to
make it of public consequence, and affect the community at laTge.
When, therefore, one devotes his property to a use in which the

public has an interest, he, in effect, grants to the public an interest
in that use, and must submit to be controlled by the public for

the common good, to the extent of the interest he has thus created.

He may withdraw his grant by discontinuing the use; but, so long
as he maintains the use, he must submit to the control."

And, after some further discussion of other portions of
Lord Hale's work referred to, and of two English cases

decided in 1800 and 1810, respectively, in which Lord
Hale's doctrine was applied, Chief Justice Waite says :

"In later times, the same principle came under consideration in
the Supreme Court of Alabama. That Court was called upon, in

1841, to decide whether the power granted to the City of Mobile
to regulate the weight and price of bread was unconstitutional,
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and it was contended that 'It would interfere with the right of the

citizen to pursue his lawful trade or calling in the mode his judg
ment might dictate'; but the Court said, 'there is no motive * � *

for this interference on the part of the Legislature with the lawful

actions of individuals, or the mode in which private property shall

be enjoyed, unless such calling affects the public interest, or pri
vate property is employed in a manner which directly affects the

body of the people. Upon this principle, in this State, tavern-

keepers are licensed; * * * and the county court is required, at

least once a year, to settle the rates of innkeepers. Upon the same

principle is founded the control which the Legislature has always
exercised in the establishment and regulation of mills, ferries,

bridges, turnpike roads, and other kindred subjects.' Mobile v.

Tuille, 3 Ala. (N. S.), 140."

Chief Justice Waite's opinion cannot be said to be a model

either of lucidity or of scientific exactitude. But his main

thesis is quite clear. He intends to adopt Lord Hale's

doctrine, and the meat of that doctrine, to him, is con

tained in the sentence: "Property does become clothed
with a public interest when used in a manner to make it

of public consequence, and affect the community at large."
This is put beyond question by his reference to the Ala
bama Case; and, particularly, by his quotation from the

opinion in that case to the effect that there is no danger
of improper interference by the legislature, for the reason

that there is no motive for legislative interference unless
a public interest is actually involved. Legislative inter

ference, then, is itself proof of public interest. It was so

understood by those who opposed the decision, as can be
seen from the attacks upon it in the dissenting opinion of
Mr. Justice Field and in contemporaneous legal publica
tions. Mr. Justice Field opens his dissenting opinion with
the following statement:

"I am compelled to dissent from the decisions of the Court in
this case, and from the reasons upon which that decision ia
founded. The principle upon which the opinion of the majority
proceeds is, in my judgment, subversive of the rights of private
property, heretofore believed to be protected by constitutional
guaranties against legislative interference, and is in conflict with
the authorities cited in its support."23

53 Then, referring to the provisions of the Illinois Constitution de
claring grain elevators to be public warehouses, he says: "The dec
laration of the Constitution of 1870, that private buildings used for
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After having thus disposed of the constitutional pro
vision of the State of Illinois, he proceeds to state his
own conception of the doctrine of "affectation with a

public interest." 24

This version of Hale's doctrine certainly has the merit
of explicitness, and furnishes a handy "test." There are

two�and only two�classes of business which are affected
with a public interest so as to allow of rate or price-
fixing: one is where the business is operated under a

public franchise which contains some kind of a grant,

private purposes shall be deemed public institutions, does not make
them so. The receipt and storage of grain in a building erected by
private means for that purpose does not constitute the building a public
warehouse. There is no magic in the language, though used by a con

stitutional convention, which can change a private business into a

public one, or alter the character of the building in which the business
is transacted. A tailor's or a shoemaker's shop would still retain its

private character, even though the assembled wisdom of the State

should declare, by organic Act or legislative ordinance, that such a

place was a public workshop, and that the workmen were public
tailors or public shoemakers. One might as well attempt to change
the nature of colors, by giving them a new designation. The defen

dants were no more public warehousemen, as justly observed by coun

sel, than the merchant who sells his merchandise to the public is a

public merchant, or the blacksmith who shoes horses for the public
is a public blacksmith; and it was a strange notion that by calling
them so they would be brought under legislative control."

2* "The doctrine declared," says he, "is that property 'Becomes

clothed with a public interest when used in a manner to make it of

public consequence, and affect the community at large'; and from such

clothing the right of the Legislature is deduced to control the use of
the property, and to determine the compensation which the owner may

receive for it. When Sir Matthew Hale, and the sages of the law in

bis day, spoke of property as affected with a public interest, and ceas

ing from that cause to be juris privati solely that is, ceasing to be held

merely in private right, they referred to property dedicated by the
owner to public uses, or to property the use of which was granted by
the government, or in connection with which special privileges were

conferred. Unless the property was thus dedicated, or some right
bestowed by the government was held with the property, either by
specific grant or by prescription of so long a time as to imply a grant
originally, the property was not affected by any public interest so as

to be taken out of the category of property held in private right.
But it is not in any such sense that the terms 'clothing property with
a public interest' are used in this case. From the nature of the busi

ness under consideration�the storage of grain�which, in any sense
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either of property or privileges, such as railroads;25 and
the other when the owner has formally dedicated his prop

erty for public use. The contrast, between the require
ment of "dedication" and merely using the property so as

to make it of public consequence, thus dramatically made

by Mr. Justice Field in the passage quoted above, is re

ferred to again and again by him in the course of his

rather lengthy dissenting opinion, and he goes to great
lengths to prove that once you attempt to broaden the

doctrine beyond the limits prescribed by him, you have, in
fact, abolished it�as there is then no logically conceivable
point at which you may differentiate between those busi
nesses which are affected with a public interest and those
which are not. And it is his main criticism of the de
cision of the Court that it has thrown open the gates of
"affectation" so as to admit within its limits all business
of any kind or nature whatsoever.
Whether or not Chief Justice Hale's doctrine was ca

pable of the interpretation given to it by Mr. Justice Field
is another matter. A matter about which Mr. Justice
Field worried very little. Mr. Justice Field was an able

man, but he was not noted for his learning either in the
law or its history. Nor was he particular as to the kind
of arguments he used, or as to the statements with which
he bolstered them up.26 But others among those who were

in which the words can be used, is a private business, in which the

public are interested only as they are interested in the storage of

other products of the soil, or in articles of manufacture, it is clear

that the court intended to declare that, whenever one devotes his

property to a business which is useful to the public, 'affects the com

munity at large,' the Legislature can regulate the compensation which
the owner may receive for its use, and for his own services in con

nection with it."
25 it must be borne in mind that the "common carriers" of Lord

Hale's day did not have any of the public attributes or privileges which
our railroads have and enjoy. They were usually private individuals

running stage-coaches or doing a trucking-business.
26 "In the case decided by the Supreme Court of Alabama, where a

power granted to the City of Mobile to license bakers and to reguktte
the weight and price of bread, was sustained so far as regulating the

weight of the bread was concerned, no question was made as to the

right to regulate the price. Mobile v. Tuille, 3 Ala. 137 (1841). There
is no doubt of the competency of the State to proscribe the weight
of a loaf of bread, as it may declare what weight shall constitute a
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on Justice Field's side, felt otherwise on the subject, and
were evidently not satisfied by Mr. Justice Field's attempt
to foist his own legal doctrine about state control and

regulation of business upon the great English jurist of
the seventeenth century. Among these was Judge Peck-
ham of the New York Court of Appeals, subsequently Mr.
Justice Peckham of the United States Supreme Court,
destined to carry on there the Field tradition and to suc

ceed where Mr. Justice Field himself had not succeeded.

Judge Peckham, therefore, took the bold course�the

only proper and logical course for him to take�of attack

ing not only the decision in Munn v. Illinois,27 but also the
entire doctrine of affectation with a public interest as laid
down by Lord Chief Justice Hale. Judge Peckham's at
tack came in the case reported as People v. Budd,2S which
like the Munn Case, involved grain elevators. But Judge
Peckham's concern, like that of Judge Field and the rest

of the profession, was not only with grain elevators, but
also�and perhaps particularly�with railroads.29 And

evidently Judge Peckham was not only dissatisfied with
the showing which Mr. Justice Field made in attempting

pound or a ton. But I deny the power of any Legislature under our

government to fix the price which one shall receive for his property
of any kind." If this passage means anything at all, it means that

the Alabama case did not pass upon, or sustain the right of the state

to fix the price of bread. But the case itself shows that the Alabama

Supreme Court, in passing upon the ordinance there in question,
which involved both the weight and price, made no distinction what

ever, and sustained the ordinance as a whole. Note also, that not

withstanding Mr. Justice Field's assurance that "there is no doubt of

the competency of the State to prescribe the weight of a loaf of bread"
the U. S. Supreme Court declared that such a law was unconstitutional

In Burns Baking Co. v. Bryan, 264 U. S. 504, 68 L. Ed. 813 (1924).
27 Supra notes 9, 12, 15, 18 & 22.
28 117 N. Y. 1, 22 N. B. 670 (1889).
29 The reader need not be surprised at this statement concerning Mr.

Justice Field, when taken in connection with what we have said above

as to his formulation of the "public interest" doctrine�for Mr. Justice

Field found other ways to circumvent that doctrine, even in his own

formulation, in the case of railroads. See Peik v. Chicago & N. W.

Ry. Co.; C. B. & Q. R. R. Co. v. Cutts; C. M. & St. P. R. R. Co. v.

Ackley; Winona etc. R. R. Co. v. Blake; all decided at the same time

as the Munn Case, 94 U. S. 164, 155, 179, 180 (1876).
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to fasten his doctrine upon Lord Hale, but also with the

argument he presented in opposition to the United States

Supreme Court's decision in the railroad rate cases,30
which were decided at the same time with Munn v. Illinois.

He, therefore, led the attack boldly, all along the line,
against the pernicious doctrine unearthed by Chief Justice
Waite.31
This is good history as well as sound logic. There can

be doubt that one must choose between Lord Hale and
his doctrine of affectation with a public interest, and the

sold.
31 Said he: "There is no satisfactory ground, in my judgment, upon

�which the power may he based to regulate or limit the price of trans

portation by a common carrier, or the price of entertainment by an

innkeeper, who is a private individual and who has received no privi
leges from the state of any kind. To say that the carrier (while a

private individual) holds a kind of public office, and, therefore, his
prices should be limited, is not, as it seems to me, a very accurate

description of his attitude to the public. He holds no office, public or

private, within any fair meaning of such word�and there is no reason,
in justice or common sense, why his compensation should be limited
by law which would not hold good in the case of every individual
dealing with the public, and holding himself out as ready, willing and
eager to sell his goods to all comers.
"The rule as to private individuals who happened to be common

carriers or innkeepers, etc., was established in the earlier days of the
law, and it was regarded by Lord Hale as most proper that individuals
who followed such caUings should be placed under state supervision
and control. The habits, customs and general intelligence of the
people of those days were far different from those of today; and laws
which might possibly be pardoned on account of ignorance, sparseness
of population, difficulties of communication and rural and unsettled
habits of life, can have no such justification in our times.
"It must be constantly borne in mind that in those days the theory

of a paternal government which was to watch over and protect the
individual at every moment, to dictate the quality of his food and the
character of his clothes, his hours of labor, the amount of his wages,
his attendance upon church, and generally to care for him in his pri
vate life, was almost at its height. * * *

"But it was during the times when laws such as I have above
alluded to, were in force that Lord Hale lived and wrote. He was,
without doubt, a very great lawyer, but he wrote regarding the law
as it then existed, and when views of governmental interference with
the private concerns of individuals were carried to the greatest extent;
and he was naturally and necessarily affected by the atmosphere of
the times in which he lived; and his views as to the policy and pro-
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"truer conception of the proper functions of government"
as conceived by Justices Field, Peckham, Brewer, and
their confreres all along the line, down to and including
Mr. Justice Sutherland and the present majority of the
United States Supreme Court.
But�and here is the great rub�if Judge Peckham's

attack on Lord Hale and the spirit of his times be correct,
whence the "common law rights," which our constitutions
are supposed to enshrine and preserve according to our

accepted theory of constitutional law?

Judge Peckham's bold attack was evidently dictated by
the hope that the theory of "looking to the common law
from whence came the rights which the Constitution pro
tects" was to be overthrown along with Lord Hale's doc
trine of "affectation with a public interest," and a bold
bid made for a theory of natural rights which would be

independent of any written constitution or other authori
tative writing, whether text-writer or adjudicated case.

But such a departure would involve a complete revolu
tion in the modes of thought of Bench and Bar, who had
been reared in the Marshall-Story tradition which looked

upon the Constitution as a legal document embodying
"traditional" legal principles. The times were not quite
ripe for the formal substitution of the authority of econo

mists, no matter how enlightened, in place of the "sages
of the law," to whom even Justice Field, who knew little
of the real law which these sages believed in, was com-

priety of laws involving an interference with the private concerns of

the subject were, of course, colored by the general ideas as to the

proper function of government then existing. * * *

"I have spoken thus somewhat at length upon this subject, not for
the purpose of attempting to show the incorrectness of the rule laid
down by Lord Hale regarding common carriers, innkeepers, wharfingers,
etc., who were, at the same time, nothing but private individuals, hav
ing no privilege from the state; but I have thus spoken for the purpose
of showing that, because the rule is correctly stated in those cases, no

reason exists in such fact for the extension of the principle of that
rule to other cases, and, by doing so, go back to the seventeenth or

eighteenth century ideas of paternal government, and thereby wholly
ignore the later and, as I firmly believe, the more correct ideas which
an increase of civilization and a fuller knowledge of the fundamental
laws of political economy, and a truer conception of the proper func

tions of government have given us at the present day."
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pelled to pay lip service. Judge Peckham's bold attempt,
therefore, turned out a grand fiasco; and, as far as we

know, it stands alone in our judicial history.
When the Budd Case 32 came to the United States Su

preme Court, not only was the new-fangled doctrine of our

constitutional system not adopted, but the Munn Case 35

was reaffirmed�much to the surprise and chagrin of Mr.

Justice Field and Justices Brown and Brewer, who had
ascended the Bench since the Munn Case was decided.

During the fifteen years which had elapsed since the de
cision in the Munn Case, much had happened. Among
other things, the Granger Movement was dead�or be
lieved to be so. Also, the Supreme Court had made cer

tain decisions which looked very much like the repudiation
of the Munn Case. But as a matter of fact, the majority
of the Supreme Court were not only lined up solidly be
hind the decision in the Munn Case, but were even ready
to extend it, as the event proved in the Brass Case 34

already referred to. To transfer the struggle for the
Peckham theory from the New York Court of Appeals to
the United States Supreme Court was evidently hopeless
and might prove embarrassing. On the other hand, there
was no blinking the fact that Mr. Justice Field's manipu
lation of the Hale doctrine only exposed his ignorance of
the history of our law.
Under these conditions, the task of writing the dissent

ing opinion for the minority of the Court was assigned to
Mr. Justice Brewer�a nephew of Mr. Justice Field, and
as adroit a writer as the latter was a bungler where
finesse was required. Mr. Justice Brewer acquitted him
self with credit, and wrote one of the most remarkable
opinions of his notable career, both as to substance and to
form.35 Mr. Justice Brewer, after indicating his surprise
at the reaffirmation of the Munn Case, proceeded to adopt
both the Field and the Peckham theories. At least, he paid

Supra note 28; Budd v. New York, 143 U. S 517 36 L Ed 247
(1892).

33 Supra notes 9, 12, 15, 18, 22 & 27.
34 Supra note 20.
35 Supra notes 28 & 32.
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a tribute to both. He very carefully refrained, however,
from discussing either.36
He then gave a new formulation of the Field doctrine.37
And then he proceeded to give Judge Peckham's nega

tive criticism a positive form by declaring emphatically�
nay, somewhat passionately :

"The paternal theory of government is to me odious. The utmost

possible liberty to the individual, and the fullest possible protec
tion to him and his property, is both the limitation and duty of

government. If it may regulate the price of one service, "which is

not a public service, or the compensation for the use of one kind
of property �which is not devoted to a public use, why may it not

with equal reason regulate the price of all service, and the com

pensation to be paid for the use of all property And if so, 'Looking
Backward' is nearer than a dream."

The next important case in the development of our doc
trine was that of German Alliance Insurance Co. v.

Lewis.3* This case was decided in 1914, during the Pro-

36 Said he: "It is the doctrine of Munn v. Illinois reaffirmed. * * *

The elaborate discussions of the question in the dissenting opinions in

that case and the present cases when under consideration in the Court

of Appeals of the State of New York, seem to forbid anything more

than a general declaration of dissent."
37 "The vice of the doctrine is, that it places a public interest in the

use of property upon the same basis as a public use of property. Prop
erty is devoted to a public use when, and only when, the use is one

which the public in its organized capacity, to wit, the State, has a

right to create and maintain, and, therefore one which all the public
have a right to demand and share in. The use is public, because the

public may create it, and the individual creating it is doing thereby
and pro tanto the work of the State. The creation of all highways is

a public duty. Railroads are highways. The State may build them.

If an individual does that work, he is pro tanto doing the work of the
State. He devotes his property to a public use. The State doing the

work fixes the price for the use. It does not lose the right to fix the

price because an individual voluntarily undertakes to do the work.

But this public use is very different from a public interest in the use.

There is scarcely any property in whose use the public has no interest.

No man liveth unto himself alone, and no man's property is beyond
the touch of another's welfare. Everything, the manner and extent of

whose use affects the well-being of others, is property in whose use

the public has an interest."
38 233 U. S. 389, 58 L. Ed. 1011 (1914). Also cited as German Alliance

Insurance Co. v. Kansas.
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gressive Era, and bears all the earmarks of the decisions
of that period. The "liberal" majority of the Court, in

order to gain immediate "victories," muffed all questions
of principle. To do so, it tacitly adopted Judge Peckham's
constitutional theory, even though it rejected his eco

nomics. It proceeded to pursue a policy of vague formu

lations, "pricking out" paths among the supposed mazes

of contradictory legal principles; and stressed the fact

that constitutional power is a matter of degree. This looked

very liberal. It seemed as if the Court were trying to break
the fetters which an eighteenth-century constitution placed
upon the progress of legislation. This would have been

true if there actually had been "common law rights" em

bodying laissez-faire principles enshrined in our Consti

tution. But such an assumption is contrary to the true

facts. The net result, therefore, of this "liberal" policy,
was to make of the Supreme Court exactly what Field,
Brewer and Peckham had contended for�a super-

legislature.
This brought about a curious change of roles; and the

advantage was decidedly on the side of the conservatives,
as the event proved. Having made the conservatives a

present of an imaginary common law, and having granted
their assumption that such imaginary common law was

embodied in the United States Constitution, conservatives
suddenly became the guardians of both the pure and

pristine common law and the sacredness of the United
States Constitution. This is certainly a much more ad

vantageous position than the frankly revolutionary posi
tion assumed by Judge Peckham in his dissenting opinion
in People v. Budd,� which left the whole Judicial Power
hanging in the air.
The application of this general attitude to the problem

in hand was the giving up of Lord Hale's doctrine of af
fectation with a public interest, and the emasculation of
Munn v. Illinois.� The form it took was the familiar sub
stitution of examples for principles. Mr. Justice Mc-
Kenna, in speaking for the majority of the Court, in the

S9 Supra notes 28, 32 & 35.
�� Supra notes 9, 12, 15, 18, 22, 27 & 33.
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German Alliance Ins. Case*1 opened the discussion by pos
ing the problem thus :

"Whether a contract of fire insurance is private, and as such has

constitutional immunity from regulation. Or, to state it differently
and to express an antithetical proposition, is the business of in

surance so far affected with a public interest as to justify legisla
tive regulation of its rates? And we mean a broad and definite
public interest. In some degree the public interest is concerned

in every transaction between men, the sum of the transactions con

stituting the activities of life. But there is something more special
than this, something of more definite consequence, which makes

the public interest that justifies regulatory legislation. We can

best explain by examples."

Needless to say, Lord Chief Justice Hale never heard
of any contract which enjoyed immunity from legislative
regulation. No such animal was known either to him or

to the other "sages of the law," to whom any Justice of
the Supreme Court could point. Nor did Chief Justice
Waite say anything about "a broad and definite public
interest." The introduction of this phrase was not only
inconsistent with Lord Hale's law, which Chief Justice
Waite accepted without qualifications, but also with the
American Case which Chief Justice Waite quoted with

approval. It, in fact, made hash of the whole doctrine;
and the conservatives of the Supreme Court were not slow
to take advantage of it, as the event proved. Nominally,
the "progressive forces" had gained a victory. In reality,
they had given up one of the most valuable and impreg
nable positions in our constitutional structure. The aban
donment of the position of principle gave the conserva

tives that moral aid and comfort which eventually led to
their triumph, and made Mr. Justice Holmes utterly dis
gusted with the whole business. This final result was still
in the future, however.
But great events cast their shadows before them, and so

Mr. Justice Lamar, speaking for a minority consisting of

himself, Chief Justice White, and Justice Van Devanter,
proceeded to argue, by resorting to the expedient of using
Munn v. Illinois 42 as if Mr. Justice Field had written the

� Supra note 38.
� Supra notes 9, 12, 15, 18, 22, 27, 33 & 40.
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prevailing opinion and not Chief Justice Waite. And

there was no one to say him nay, because the majority
had, in fact, repudiated Chief Justice Waite, even though
they had not fully adopted Justice Field's doctrines.

The final chapter was written in Tyson v. Banton.*3 The

work begun in German Alliance Insurance Co. v. Lewis"

here came to its full fruition. Even the formal features

attending this development are interesting. In Munn v.

Illinois, Chief Justice Waite invoked Lord Hale's doctrine

as the basis of his decision. This, after the ineffectual

attempts of the opposition to dispute the correctness of

Waite's interpretation of Lord Hale's doctrine, led to the
formal repudiation of, and an attack upon, Lord Hale's
doctrine by Judge Peckham, which was adopted and ap

proved by the conservative minority of the Supreme Court
in the Budd Case.*5 In the German Alliance Case, both
sides pretended to follow Munn v. Illinois, and take that
decision as our settled law.
In Tyson v. Banton,*6 Mr. Justice Holmes, for the liberal

dissentients, all but repudiated the Hale doctrine,47 while
Mr. Justice Sutherland, as leader of the conservative ma

jority, planted himself squarely upon it. Incidentally, he
also adopted the decision in Munn v. Illinois, of which his

4� Supra notes 11, 14 & 17.
44 Supra notes 38 & 41.
45 Supra notes 28, 32, 35 & 39.
46 Supra notes 11, 14, 17 & 43.
47 It was in this opinion that Mr. Justice Holmes made his oft-quoted

statement: "We fear to grant power and are unwilling to recognize
it when it exists. * * * When legislatures are held to be authorized
to do anything considerably affecting public welfare it is covered by
apologetic phrases like the police power, or the statement that the
business concerned has been dedicated to a public use. * * * I do not
believe in such apologies." The last sentence is followed immediately
by the statement: "I think the proper course is to recognize that a
state legislature can do whatever it sees fit to do unless it is restrained

by some express prohibition in the Constitution of the United States
or of the State." From a cursory reading, at least, it might seem as

if Mr. Justice Holmes was putting the last statement by way of con
trast to the Hale doctrine. But that would only be true if the Hale
doctrine were taken to mean what the majority of the Court in the

Tyson Case said it meant. On the other hand, if the Hale doctrine be

properly understood it coincides exactly with Mr. Justice Holmes'
doctrine.
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illustrious predecessors on the conservative side, Messrs.

Field, Peckham, and Brewer, could not speak without a

shudder. Needless to say, Munn v. Illinois 48 had been trans
formed in the process.
After stating that Munn v. Illinois 49 was "the leading,

as well as the earliest, definite decision" on our subject,
Mr. Justice Sutherland proceeded to state thus what that
decision meant in his formulation :

"There is some general language"�said he�"in the opinion
which, superficially, might seem broad enough to cover cases like

the present one. It was said, for example: 'Property does become

clothed with a public interest when used in a manner to make it

of public consequence, and affect the community at large.' Liter

ally, that would include all the large industries and small ones;
but in accordance with the well settled rule the words must be

limited to the case under consideration. Cohen v. Virginia, 6

Wheat. 264. 399, 5 L. Ed. 257, 290; Plumley v. Massachusetts, 155

U. S. 461, 474, 39 L. Ed. 223, 227, 5 Inters. Com. Rep. 590, 15 Sup.
Ct. Rep. 154. Indeed, the language quoted is qualified immediately
by a statement of the general rule, that�'When, therefore, one

devotes his property to a use in which the public has an interest,
he, in effect, grants to the public an interest in that use, and must

submit to be controlled by the public for the common good, to the

extent of the interest he has thus created.'

"The significant requirement is that the property shall be de

voted to a use in which the public has an interest, which simply
means, as in terms it is expressed at page 130, that it shall be de

voted to a 'public use.' Stated in another form, a business or prop

erty, in order to be affected with a public interest, must be such

or be so employed as to justify the conclusion that it has been

devoted to a public use and its us� thereby, in effect, granted to

the public."

As the intelligent reader will observe, it is Mr. Justice
Field speaking, and not Chief Justice Waite. Mr. Justice
Sutherland then proceeds to quote the "broad and definite"
statement from the German Alliance Case,50 which he had
a perfect right to do, which was the means of, even if it
was no excuse for, the sleight-of-hand which substituted
Justice Field for Chief Justice Waite in Munn v. Illinois.*1

48 and 49 Supra notes 9, 12, 15, 18, 22, 27, 33, 40 & 42.
so Supra notes 38, 41 & 44.
si Supra notes 9, 12, 15, 18, 22, 27, 33, 40, 42 & 48.
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A little earlier in his opinion Mr. Justice Sutherland
adopted a tri-partite formulation of the doctrine of affec
tation with a public interest from the thrice unfortunate
Wolff ^Packing Company Case.52
In that case Chief Justice Taft had said that businesses

clothed with a public interest fell into the following three
classes :

"(1) Those which are carried on under the authority of a public
grant of privileges which either expressly or impliedly imposes the
affirmative duty of rendering a public service demanded by any

member of the public. Such are the railroads, other common car

riers and public utilities.

"(2) Certain occupations, regarded as exceptional, the public
interest attaching to which, recognized from earliest times, has

survived the period of arbitrary laws by Parliament or colonial

legislatures for regulating all trades and callings. Such are those
of the keepers of inns, cabs and gristmills. State v. Edwards, 86

Me. 102, 25 L. R. A. 504, 41 Am. St. Rep. 528, 29 Atl. 947; Terminal
Taxicab Co. v. Kutz, 241 U. S. 252, 254, 60 L. Ed. 984, 986, P. U. R.
1916D, 972, 36 Sup. Ct. Rep. 583, Ann. Cas. 1916D, 765.
"(3) Businesses which though not public at their inception may

be fairly said to have risen to be such and have become subject
in consequence to some government regulation. They have come

to hold such a peculiar relation to the public that this is super
imposed upon them. In the language of the cases, the owner by
devoting his business to the public use, in effect grants the public
an interest in that use and subjects himself to public regulation to
the extent of that interest although the property continues to be
long to its private owner and to be entitled to protection accord
ingly."

This, also, is clearly not Chief Justice Waite. It is, in
fact, Mr. Justice Field all over again, except in a less rigid
formulation, which has the great advantage of not requir
ing a formal reversal of Munn v. Illinois, and the added
advantage of being in consonance with the "spirit of the
times," which requires that judges of the Supreme Court
should be aware of the fact that they are legislators. They
must, therefore, operate with "more flexible concepts" than
was contemplated by the traditional Marshall-Story theory
of our constitutional law. And, being a super-realist, Mr.

52 Wolff Packing Co. v. Court of Industrial Relations, 262 TJ. S. 522,
67 L. Ed. 1103 (1923).
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Justice Sutherland knows that flexible concepts are much
more serviceable to him than the notions of constitutional

power of a hundred years ago. Mr. Justice Sutherland
then quotes the following paragraph from Chief Justice
Taft's opinion in the Wolff Packing Company Case: 53

"It has never been supposed, since the adoption of the Consti

tution, that the business of the butcher, or the baker, the tailor,
the wood chopper, the mining operator or the miner was clothed
with such a public interest that the price of his product or his

wages could be fixed by state regulation. It is true that in the

days of the early common law an omnipotent Parliament did regu
late prices and wages as it chose, and occasionally a colonial legis
lature sought to exercise the same power; but nowadays one does
not devote one's property or business to the public use or clothe
it with a public interest merely because one makes commodities
for, and sells to, the public in the common callings of which those
above mentioned are instances."

And then makes the bold and categorical announcement :

"Lord Hale's statement that when private property is 'affected
with a public interest, it ceases to be juris privati only,' is accepted
by this court as the guiding principle in cases of this character."

Thereupon he invites us to consider the connection in
which Lord Hale's phrase was used. This we intend to
do here. But before doing so, we must consider a few
other things.

III.

First of all, let us consider the tri-partite division of
the Hale doctrine, as finally adopted by the Supreme
Court. Such consideration must lead to the following ob
servations :

The first division would have been utterly meaningless
in Lord Hale's mouth; and is still so when taken in con

nection with the law as conceived by Lord Hale. As Lord
Hale understood the law, all trade was a public grant or
franchise. No one had a right to trade. Trading with the
public was a privilege. "Common carriers" enjoyed but
one privilege�the privilege to pursue their trade. But

88 id.
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that was a privilege common to all trade, and did not

therefore differentiate this trade from any other.54
In this connection, the word "common" as used in the

expression "common carrier," deserves a little further at

tention. This word, as used here and in many other de

cisions, has created an impression, generally prevalent in
our profession, that there is something peculiar about a

certain class of carriers which makes them "common"
carriers. Most lawyers are, therefore, puzzled when they
come across such expressions as "common farrier." As a

matter of fact, the word "common" in this connection

merely means that the person involved was doing the

thing as a regular business.55 The exact meaning of the

word "common" as here used was "public," and "public"
in this connection meant the doing it as a trade, profes
sion or business. Everyone who engaged in a trade, pro
fession or business, was, therefore, a "common" some

thing or other. If his business was carrying passengers
or goods from one place to another, he was a "common

carrier," and if his business was that of a horseshoer, he
was a "common farrier." If his business was that of a

tailor, he was a "common tailor," and if his business was

that of a shoemaker, then he was a "common shoemaker"
or "common cobbler." In fact, there was no business or

occupation, which had become a definite trade, or profes
sion, which was not "common." There were even "com-

Some of our judges have said that certain trades or businesses
were "public" because they were bound to serve all comers�like "com
mon carriers" and innkeepers. This is putting the matter upside down.
These trades were not "public" because they were bound to serve all
comers, but they were bound to serve all comers because they were

public. And they were public because they were "trades" instead of
private occupations. It seems that the first reported case in which it
was held that a "common carrier" was bound to serve all comers was

the case of Jackson v. Rogers (Show. K. B. 327), in the Kings Bench,
decided about 1684; and it is interesting to note that in that case, it
was stated by the Court that this applies not only to "common carriers"
and innkeepers, but also to smiths, and that a smith who refused to
shoe a horse for a man on the road was liable to an action in damages.

55 "What, then, did 'common' mean? Simply business. * * * He is
in a common employment who is in it as a business; the word defines
his profession, his undertaking." Adler, Business Jurisprudence (1914),
37 Habv. L. Rev. 152.
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mon" attorneys, to distinguish those persons who made a

business or profession of handling other people's business
from those who may have been doing it incidentally as a

favor to a friend or by reason of some other business
relation to the persons whom they represented.
This leads to an important legal distinction�the legal

distinction, and the only one, involved in Lord Hale's doc
trine. It may be put thus : While there was no difference
in law between a "common tailor" and a "common car

rier," not everyone who made clothes was a "common

tailor," nor was everyone who carried persons or property
a "common carrier." In order that one should be either
a "common carrier" or a "common tailor," one had to do it
not only habitually and as a business, but he had to do his
business in such a way as to either expressly or impliedly
solicit trade with the public. It was trading with the

public that was a privilege, and it was trading with the

public that made one a "common" tradesman or "common"
merchant. This appears very clearly in the famous case

of the Tailors of Ipswich,� to be considered further below.
For the present, we may only remark that it involved two

things: One, that one was doing it habitually and for a

living; and, two, that one expressly or impliedly was ready
to serve all comers. Mr. Edward A. Adler, in his very

interesting article "Business Jurisprudence,"57 uses the

very apt, even though very undignified, illustration of
"common harlot." The difference between a "common"
harlot and other harlots was that she was ready to serve

all comers. Mr. Adler has collated a list of cases illustrat

ing this point. I have examined those cases and have
added some others, which I came across in my researches
on the subject. The result appears in a marginal note.58
I have no doubt that if further research is made, it would
disclose some more cases, but I believe that those dis
cussed sufficiently prove the point that there was nothing
about "common carriers" that would put them in a sepa
rate class legally, and I have no doubt that there was no

such separate class known to Lord Chief Justice Hale.

56 11 Co. Rep. 53a.
57 Supra note 55.
58 See Appendix, post, note 67.
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This brings us to a consideration of the second sub

division of the Hale doctrine, as reformulated by Chief

Justice Taft and accepted by the Supreme Court. In this'

subdivision are put "certain occupations, regarded as ex

ceptional" This is not only unwarranted by anything
Lord Hale said, but is contradicted by everything we know

about the law as it existed at Lord Hale's time and as

expounded by him in his various works. These exceptional
occupations, says Chief Justice Taft, were such that the

public interest attaching to them was "recognized from

earliest times," and "has survived the period of arbitrary
laws by Parliament or colonial legislatures for regulating
all trades and callings." With all due respect to the

memory of the late Chief Justice, we must say that this
statement exhibits a woeful ignorance of the history of

our law. If we can make sense of this passage, it assumes
a period in which trades or callings were free; then a

period of arbitrary laws in which all trades and callings
were regulated; and then, a third period in which trades
and callings again became free, but certain exceptional
occupations, which had not been free, because of an at

taching public interest, during the first period, survived
through the second into the third with their unfree
character.
This is a version of the history of the English law ut

terly unknown to any recognized historian. Neither Mait-
land, nor Holdsworth, nor Jenks seem to know anything
about it. Certainly Hale did not know of any exceptional
occupations such as here spoken of. Judge Peckham knew
that much, and has told us so emphatically.
This brings us to the converse proposition which is

contained in the last passage quoted by Mr. Justice Suther
land from Chief Justice Taft's opinion.59
In that passage, we are told that "it has never been

supposed, since the adoption of the Constitution, that the
business of the butcher, or the baker, the tailor, etc., was
clothed with such a public interest that the price of his
product or his wages could be fixed by state regulation."
Chief Justice Taft then says:

� Supra note 53.
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"It is true that in the days of the early common law an omnipo
tent Parliament did regulate prices and wages aB it chose."

The learned Chief Justice does not tell us where it had

not been supposed, whether in this country or in England.
Nor why it had not been supposed. As a matter of fact,
he is quite in error on that point, both as to England and
this country, as we shall see in the further course of this
discussion. For the present, however, we are interested
in the history which lies behind this statement and which
is indicated by a reference to the "days of the early com

mon law." This definitely designates the locus in quo as

England. And the passage would indicate that Chief
Justice Taft thought that he knew much more of the his

tory of the common law than was known to any other
historian�for most historians are still wrestling with the
problem as to where to locate the beginnings and conse

quently the "early days" of the common law. Passing
that, however, and permitting the location of the begin
ning of the common law in any period one way choose:
with any of the invasions or periods of so-called Anglo-
Saxon England before the Norman Conquest; with the
Norman Conquest; with the Reign of Edward the First,
the English "Justinian"; with Henry the Seventh and the
close of the Middle Ages�and still this statement would
be contradicted by the entire history of the common law.
For one thing is certain about the history of the common

law, no matter how early or how late we place its "early
days," so as to locate the commencement of the regulation
of prices and wages by law, that regulation continued

during its entire subsequent growth and was part and

parcel of its full state of maturity. We must also remem

ber that the "omnipotent Parliament," which is here

placed in the "early days" of the common law, was becom
ing more and not less potent as time went on and the
common law matured. Most historians would place the
"omnipotent" at the end of this development rather than
during its early days. But we need not enter into that
interesting discussion, for the simple reason that "omnipo
tent" or not, the English Parliament has all along been in
the habit of regulating these things, and, according to
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the best historians, they were regulated before there was

a Parliament to regulate them. When we turn, therefore,
to English history, we shall find that the business of the

butcher, and the baker, and the candlestick-maker, has

been regulated by some authority or other from time im

memorial and until the advent of the more "enlightened"
economists in very recent times. And, what is more im

portant, when regulation was abandoned, the power to

regulate was not given up.

IV.

This brings us to an important point, and a rather
curious one. In all the discussion of our topic on the Su

preme Bench (and nearly all the discussions elsewhere),60
it is assumed that Lord Hale was discussing questions of

power. Lord Hale is supposed to hold that businesses of
such-and-such a character could be regulated, while others
could not. The same is true of the discussions of the

Allnutt Case,61 decided by Lord Ellenborough in 1810, and
cited by Chief Justice Waite in his opinion in Munn v.

Illinois.62 If, therefore, the attribute "affectation with a

public interest" meant this-or-that when used by either
Lord Hale or Lord Ellenborough, the consequences were

such-and-such, as far as the legislative power of regula
tion or price-fixing was concerned. But neither Lord Hale
nor Lord Ellenborough were discussing questions of legis
lative power. Nor were they dealing with what the law

could be, but only with what the law was�in the one case

generally speaking, and in the other case, as applicable
to a particular case. But no one, on the Bench at least,
seems to have thought of this all-important point until

so The subject has been treated often in legal periodicals. Unfortu

nately, most of the articles were merely restatements of judicial dis
cussions. Only within the last few years have articles of a different

type begun to appear. See, the very interesting articles of McAllister,
Lord Hale and Business Affected With a Public Interest (1930), 43

Habv. L. Rev. 759; Hamilton, Affectation with Public Interest (1930),
39 Yaie L. J. 1089. Mr. Adler's article, already referred to, although
not professing to deal with Lord Hale's- doctrine, is a most valuable

contribution to the literature of our subject.
si Aldnutt v. Inglis, 12 East, 527 (1810).
62 Supra notes 9, 12, 15, 18, 22, 27, 33, 40, 42 & 48.
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Mr. Justice Brandeis made it in his dissenting opinion in

the Oklahoma Ice Case63 There was, of course, no neces

sity for raising the point when Lord Hale's doctrine was

first invoked by Chief Justice Waite. It was not necessary
for the use he was making of Lord Hale's doctrine; and
it was not, of course, to be expected that Mr. Justice

Field, or any of his co-adjutors would make it. But when
Lord Hale's doctrine became a means to an end contrary to

that for which it had been first employed by Chief Justice

Waite, it would seem that the first and most obvious
answer should have been that Lord Hale was not dealing
with any such problem and his doctrine was not used in

any such connection.
It may be said, of course, that the reason the point was

not made was that it was assumed that "common law

rights" are protected by our Constitution�since our Par

liament is not "omnipotent." But the answer is, that it was
part and parcel of the common law itself that it may be

changed by the legislature. And no one has as yet, as far
as we know, advanced the utterly untenable notion that

our legislature has no right to change the common law.

The most that has ever been claimed in that connection is

that certain "basic principles," "fundamental rights," or

some such vague congeries of exceptional rules, are im

mune from legislative action. But then it is obviously not

enough to show that Lord Hale or Lord Ellenborough con

sidered this or that to be a rule of the common law, but
that such rule was considered by them in some way or

other not part of hoi polloi of common law rules, but was
included by them within that elite of common law rules
which must be regarded as sacred under our Constitution.
But no one has ever attempted to do that, although it is

continually stated that Lord Hale or Lord Ellenborough
considered that a certain trade could or could not be

regulated.
Mr. Justice Brandeis has, therefore, rendered a distinct

service to the further development of our constitutional
law by calling attention to this point. And in the humble

opinion of the present writer, this part of his opinion,
although modestly tucked away in a footnote, and, there-

Supra notes 1, 3, 6, 8 & 16.
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fore, practically unnoticed, is as important for the further
development of our constitutional law as the much-quoted
concluding section of his opinion which commences with

the announcement, "The people of the United States are

now confronted with an emergency more serious than

war" and ends with the exhortation "We must let our

minds be bold."

V.

Another point which is rather important in this con

nection, but which is overlooked in these discussions, is

this:
As we have seen from the passages of Chief Justice

Taft's opinion, re-stated by Mr. Justice Sutherland for the

majority of the Supreme Court, in Tyson v. Banton,6*
there seems to be an underlying current of thought which
differentiates between common law rights or principles,
on the one hand, and legislation, on the other. Legislation
may be all wrong. According to some, it usually is. But
the great principles of the common law, pure and un

dented, are always right. This is the common attitude of
our profession, fostered by many careless, and sometimes
downright ignorant, statements of eminent judges and
lawyers. But according to the theory of the common law
itself, every common law rule originated in legislation of
some kind, and common law rules are, therefore, nothing
but legislation the documentary proof of which has been
lost. If we would only bear this in mind, all of the talk
of the "arbitrary law" of the "omnipotent Parliaments"
and "despotic ages" would look rather silly in connection
with the problem of what is and what is not permissible
under our Constitution.
Assuming for the purpose of the argument, that some

fundamental principles, either political, social or economic,
existing in England at the time of the Declaration of Inde
pendence, have somehow become enshrined in our Consti
tution, it is evident that such principles, rights, or what
not, could only be gathered from the condition of the en

tire body of the law of England as it stood at the time

64 Supra notes 11, 14, 17, 43 & 46.
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we severed our political nexus with the mother country.
All attempts to separate the sheep from the goats, common
law rules from legislative enactments, are both hopeless
tasks and scientific monstrosities. Applied to our im
mediate subject, it means this :

On July 4th, 1776, the law of England not only per
mitted all kinds of regulation and price-fixing, but such

regulations and price-fixing had been the actual law of the
land for many centuries past, through and by the coopera
tion of the legislature, the executive, and the judiciary.
Such was our "heritage" from our forefathers, whether
we care to trace that heritage back to its oldest sources,
as far as we can follow them, or whether we view it as of
the day we came into our inheritance by declaring our

independence.
But error will persist. Particularly, if substantial in

terests are involved in its perpetuation. In this case, un

fortunately, the perpetuation of the error is not only
fostered by the substantial interest involved, but also by
such careless slips as that of Chief Justice Waite, who
commenced the discussion of Lord Hale's famous doctrine
by the words "Looking, then, to the common law, from
whence came the right which the Constitution protects."
We are, therefore, perforce obliged to follow his example
and see what was the common law with respect to these
alleged "rights."
As already stated, it is part of our legal mythology that

common law and laissez-faire are practically convertible
terms. The heroic period of this legendary common law

may be placed variously. But the belief is universal that
at some time or other there was such a period; and that
was the blessed period when the common law reigned su

preme, undiluted by any statutes and unhampered by any
parliaments. This belief is fostered by such expressions
as "competition is the life of trade"�which is generally
believed to be a legal maxim, but is not. The plain his
toric truth is that during the period when the English
common law took its rise and came to maturity, competi
tion was utterly unknown�except as a hobgoblin against
whose pernicious influence one must be constantly on one's
guard. "Every precaution"�says a learned economic
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historian�"was taken especially to prevent that bugbear
of medieval and early modern economic life, competition."65
The remark was made in connection with the pastoral
legislation of Ferdinand and Isabella of Spain just at the
close of the Middle Ages, but the statement was meant to

apply to all countries. And what is more, it is a true and

concise statement not only of the policy of the law every

where, including England, at the close of the Middle Ages,
but also for centuries thereafter. "Early modern," as

used here includes the sixteenth, seventeenth and eight
eenth centuries, and a considerable part of the nineteeth

century as well�even though our author may not have
intended quite as much.
Without going into an elaborate discussion of the sub

ject, which would take us far afield, it is sufficient to point
to the passages from Judge Peckham's opinion already
quoted which describe the condition of the law in England
not only at the time when Lord Hale lived and wrote, but
also during the eighteenth century. The fact is that the
first of the "more enlightened economists," the celebrated
Dr. Adam Smith, did not publish his great work until the
very year of the Declaration of Independence. And while
there were some free-traders before Smith, it is generally
recognized that there was no serious movement in that
direction until just about the time when his Wealth of Na
tions appeared.66 Nor did the appearance of the Wealth of
Nations cause an immediate revolution either in economic
or in legal thought. It took nearly three-quarters of a cen

tury for Smith's economic doctrines to be generally ac

es Klein, The Mesta (Harvard Economic Studies) 322.
66 Works like Smith's Weai/th of Nations, naturally do not stand

alone; nor do they come down suddenly from the clouds. They are
always part of a movement of thought brought about by underlying
social or economic changes. There was some movement in the direc
tion of free-er trade, if not exactly free trade before 1776, as is shown
by the statute of 12 Geo. Ill, discussed further below. A similar in
tellectual movement was afoot in France at the same time. Its chief
spokesman was the celebrated statesmen Turgot, whose best known
work is Reflexions sur la formation et de distribution des richesses,
which appeared "serially" in 1769-1770. It is a curious coincidence
that its separate publication was in the same year as Smith's Weai/th
of Nations�1776.
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cepted in England, notwithstanding the great assistance
which they were receiving from the Industrial Revolution.
The same was true as far as legal thought was concerned.
Nota bene: Not with respect to the power of the state to
regulate, but with respect to what ought to be the policy
of the state in actual legislation. And, nota bene again:
When free trade was finally about to be introduced into
England, it could be done only by abolishing certain com

mon law rules which the English courts persisted in en

forcing long after the first "enlightened economist" gave
to the world his great pillar of light, and long after the
legislature had attempted to do away with some of the
restrictions upon free trade.67

(To be concluded in next issue, May, 1933.)

67 Appendix; Cases referred to, supra note 58.
"Common herdman," "common shepherd." State 31 Eliiz. cap. 7

("De Terris Admesurandis") .

"Common wine-tavern." Case of the Six Carpenters, 8 Coke 146a
The primary evidence of which is a sign�that is, an invitation to the
public.
"Common merchants." Coke, Second Institute, 221.
"Common hoymen". One who engaged in business "to carry goods by

water for hire, from London to Milton, in Kent, and from thence to
London." Rich v. Kneeland, Hobart, 17; 2 Cro. 330 (1614).
"Common ridder" or "badger." Bray v. Hayne, Hobart, 76 (1615).

Action for words, for saying, "thou sellest by false measure." The
plaintiff declared "that where he had been bailiff to Sir William M.

Knight, for three years last past, of his land in C. and had the selling
of his corn and grain." Verdict for the plaintiff. "And, yet,�says the
report�"judgment was given against him that these words bear no

action: for if a man of a public occupation or trade be charged with
deceit in that it will bear an action. And therefore if this man had
been a common ridder or badger, and had been charged with selling by
false measure, it would have borne action."
"Common chyrurgeon." Everard v. Hopkins, 2 Bulstr. 332 (1615).

"In a special action upon the case, the plaintiff in his declaration
shews, that the defendant being a 'common chyrurgeon' had under
taken to cure his servant."
"Common baker." Wilton v. Hardingham, Hobart, 129 (1617).

Wilton brought action in trespass against Hardingham. The defendant
justified that the plaintiff was a "common baker," and "that it was

presented in a leet in Timsteed that he had sold bread against the
assize in locis vicinis, whereupon he was amerced * * * and that by
precept out of court he did distrain plaintiff." See, also Davison v.

Barber, Hobart, 183 (1617).
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"Common brewhouse." Jones v. Powell, Palmer, 536 (1628). "Et

donque per totam Curiam fuit agree, que Verecting d'un common pn

private breiohouse per soy n'est un nusance."

"Common mall." Kemp and Gord, Style 431 (1654). "An action

upon the case by the Maior and Commonalty of the town of Lyscard
in Cornwall against Gord for not grinding at their common mill." See,

also, Rex v. Channel, 2 Strange, 793 (1727).
"Common glasshouse." The King v. Morris, 2 Keb., 500 (1670).

"Keeling excepted to presentment in leet for keeping a common glass
house, which he said was no nusance."

"Common oven." Lloyd v. Goffe, 2 Keb., 880 (1672). Action to

recover taxes. "The Court praeter Hales (sic), ch. Just, conceived that
a smith's forge is a fire-hearth within 14 Car. 2, c. 10, sec. 20, that
ought to pay smoak-money, and is not excepted within the proviso of

16 Car. 2, cap. 3, of addition, blowing-houses being proper for glass
houses and iron-work, and it's not necessary the fire-hearth should be

annext to any dwelling-house, for any common ovens pay, as bakers,
cooks, &c. and private had paid if they had not been excepted."
"Common boatman." The King v. Roberts, 4 Mod., 100 (1693).

"Information for extortion, setting forth, that there is a common pass

age and ferry-boat, &c. for transporting of people and cattle, &c. from
such a place, &c. that the usual rate for the passage of a man and a

horse was a penny, and for a score of sheep two pence, &c; that the
defendant being a common boatman, did carry at certain times sev

eral persons, and several score of sheep; and that during that time
he did extort de quibusdam ignotis, for the use of the said boat in

passing over, &c. viz * * * two pence and * * * four pence." The
same case is reported, Comb., 193, where it is stated that the informa
tion declared that the defendant had "a common ferry-boat to carry all
the kingfs subjects." In this report it is specifically stated that the
information was laid at common law.

"Common distiller." The King v. Lammas, Skinner, 562 (169b;.
"It was excepted * * * that though in the information the defendant
is alleged to be a common-distiller; that yet in the conviction it does
not appear that he was proved to be a common distiller."
"Common lightman." East India Co. v. Pullen, 1 Strange, 690

(1726). "Upon the evidence it appeared that the defendant was a

common lightman."
"Common attorney." "Upon this act it was that Robert de Greshope

a common attorney was imprisoned for a year and a day, and banished
the court of common pleas, for embezzling a part of a record, viz. T.
19 E. 1. Rot. 57. in dorso, C. B. mentioned in Co. P. C. cap. 19 p. 71.
vide simile. H. 22. E. 1. Rot. 33, in dorso, Cant Coram Rege." (Hale,
History of Pleas of the Crown, Vol. I, p. 646.)
It will appear from the foregoing review that the common notion

that there was something mystical about either the expression or the
occupation of "common carrier" is entirely erroneous; and that, as

stated in the text, all occupations were common when they were ex-
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ercised as occupations dealing with the public at large. This conclu

sion is strengthened by the case dealing with "common carriers."

Rogers v. Head, Cro. Jac. 262 (1611). This was a case in assumpsit
for loss of goods delivered to a carrier. Verdict for the plaintiff. The

defendant moved in arrest of judgment, that the "declaration was not

sufficient to maintain the action, because he doth not shew that he

was a common carrier at the time of the delivery, but that he now is ;

and unless he were a common carrier, he could not charge him but by
a special action." Two things are clear from this case: one, that the

transition from a private carrier to a common carrier was evidently
one that did not involve any difficulties, so that one may have been

a private carrier at the time of the delivery of the merchandise, but
a common carrier at the time of the filing of the suit. Also, that a

private carrier could only be sued in a special action, while a com

mon carrier could be sued in assumpsit. The explanation lies in the

theory which is expounded in the text, that a private carrier (or a

private anything else) is one who does not deal with the public at

large, but works for private people, making separate agreements with
each. In such a case, the action could only be brought on that special
agreement; while a common carrier, who deals with the public at

large, is assumed to make the same standard contract with all his

customers, both as to charges and terms of carriage. Also, a private
carrier might render his services gratis as a favor; while a common

carrier, being engaged in a business, is assumed always to work for

hire. This appears more fully in Coggs v. Bernard, discussed further

below.,
The point raised in Matthews v. Canier, 1 Keb., 852 (1663), is the

same as in Rogers v. Head, except that the time is narrowed to four

days. The proof or allegation as to the defendant being a common

carrier was laid as of September 10th, while the delivery was on

September 6th.

In Darlston v. Hianson, Comb. 333 (1696), it was held; "Nota, per
Holt. One may turn an action against a common carrier into a spe

cial assumpsit (which the law implies), in respect of his hire, viz.

that in consideration of a sum to be paid he undertook to carry, &c."

The famous case of Coggs v. Bernard, 2 Ld. Raym., 909, which is a

leading case in the law of bailments as well as in the law of common

carriers, the "common carrier" in question is referred to in the case

itself as a "common porter," and the action involved the taking up of

several hogsheads of brandy then in a certain cellar and carrying
them and putting them away in another cellar. The action was one

on the case for damages for the loss of the contents of one of the

casks. After a verdict for the plaintiff a motion was made in arrest

of judgment, "for that it was not alleged in the declaration that the
defendant was a common porter nor averred that he had anything for
his pains." The following extract from Lord Holt's famous opinion
covers our point: "This defendant undertakes to remove goods from
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one cellar to another, and there lay them down safely, and he man

aged them so negligently, that for want of care in him some of the

goods were spoiled. * * *

"As to the fifth sort of bailment, viz, a delivery to carry or other

wise manage, for a reward to be paid to the bailee, those cases are of

two sorts ; either a delivery to one that exercises a publics employment,
or a delivery to a private person. First if it be to a person of the first

sort, and he is to have a reward, he is bound to answer for the goods
at all events. And this is the case of the common carrier, common hoy-
man" * * *.



"WHEREBY" CONSTRUCTIONS IN PATENTS

"WHEREBY" CONSTRUCTIONS IN PATENT CLAIMS
DISTINGUISHED

Leon H. Amdur*

USUALLY when the adverb "whereby" or the clause it
serves to introduce is encountered, thoughts of func

tion and functionality are raised, since these concepts are al
most universally associated with "whereby" constructions.
But such constructions appear in claims in capacities not
at all related to function. Of the five types compiled, only
two relate to function.
Discussion of these five types of "whereby" construc

tions in patent claims make up the body of this article.
These in order of treatment are:

1. Modal.
2. Descriptive.
3. Result.
A. Means.
5. Function.

1. Modal "Whereby"

Eibel Process Co. v. Minnesota Paper Co.: 1 "1. A Four-
drinier machine having the breast-roll end of the paper
making wire maintained at a substantial elevation above
the level, whereby the stock is caused to travel by gravity,
rapidly, in the direction of movement of the wire, and
at a speed approximately equal to the speed of the wire."
"12. In a Fourdrinier machine, a downwardly moving
paper making wire, the declination and speed of which are

so regulated that the velocity of the stock down the de

clining wire, caused by gravity, is so related to the velocity
of the wire in the same direction, that waves and ripples
on the stock are substantially avoided and the fibres de

posited with substantial uniformity on the wire."

* Of the Examining Corps, United States Patent Office. The author

expects to use this article as part of his contemplated new book on

Patents.
1261 U. S. 45, 66 L. Ed. 405, C. D. 625 (1923).
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Winans v. Denmead: 2 "The body of a car for the trans

portation of coal, etc., in the form of a frustum of a cone,

whereby the force exerted by the weight of the load

presses equally in all directions, and does not tend to

change the shape thereof, and by which also the lower

part is so reduced as to pass down within the truck frame,
and between the axles, to lower the center of gravity of

the load, without diminishing the capacity of the car."

An inspection of claim 1 of the Eibel case will make

evident that the "whereby" clause in no way relates to

function, but that it merely sets down the principle or

mode of operation, the gist and real point of the inven

tion. The real discovery made by the patentee was that

better paper can be produced at a much greater rate of

machine output by ensuring that the speed of flow of the

stock is equal to the velocity of the wire. Such a relation

prevents the occurrence of disturbing eddy-currents which
cause non-uniform depositing of the fibres. The first part
of the claim reciting that the breast-roll is raised above

the level, is the structure or means by which the principle
announced in the "whereby" clause is carried out in prac
tice. However, the real discovery does not reside in the
first part of the claim but rather in the latter part; that
is, the real invention was in the conception of equal ve
locities. It is well settled that "it is method and device
which may be patented and not the scientific explanation
of their operation"; Le Roy v. Tatham,3 De Forest Radio
v. General Electric.4 Accordingly it was necessary to in
clude in the claim the means wherewith the principle is
carried out.
The claim in the Winans case precisely assimilates the

Eibel claim in that the first part of it also recites the
means, leaving the statement of the real invention to the
terminal "whereby" construction. In this claim, as in the
claim from the Eibel case, the whereby statement is not a
functional one; it relates only to principle or mode of
operation, and for this reason is termed in this article a

"modal" statement or a "modal-whereby."
2 15 How. 330, 14 L. Ed. 717 (1853).
3 14 How. 156, 14 L. Ed. 367 (1852).
*C. D. 734 (1931).
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In the Winans case, the court held as infringing a de

vice which was not a cone as required by the claim, but

which was a polygonal pyramid. It did, however, embody
the principals expounded and claimed in the modal state

ment. The court apparently gave most attention and ef

fect to the modal statement and practically ignored the

recital of means; in this connection, the court said: "The

patentee, having described his invention, and shown its

principles, and claimed it in that form which most per

fectly embodies it, is, in contemplation of law, deemed to

claim every form in which invention may be copied, unless
he manifests an intention to disclaim some of those forms."
The court in the Eibel case speaks of a situation, simi

lar to the one in the Winans case, which might have

arisen; but intimates that it would have decided the ques
tion the other way, when it states: "If defendant or

others can do what Eibel accomplished in another way,
and by means he did not include in his specification and

claims, i. e., by additional head and the abandonment of
a substantial pitch, they are at liberty to do so and avoid

infringement." It is submitted that such a doing should
be considered to be an infringement since it does embody
the real invention of the Eibel patent as stated in the

modal-whereby, and would, under the Winans decision, be

merely another "form in which his invention may be

copied." The real point and gist of the invention is ex

pressed in the modal-whereby; the reciting of the means

is only a compliance with the requirements of the statutes
and of decisions such as Leroy v. Tatham.5 If the de
fendant practices the principle of the modal state
ment, as it did in the Winans case, such a doing constitutes
an act of infringement; the particular means employed
by the defendant is, as in the Winans case, equivalent to
the means recited in the patent. These things are made

equivalents by the generalizing effect of the modal-
whereby.

It would seem that the hypothetical act of the de
fendant in the Eibel case should be held to be an infring
ing one on the doctrines laid down in the Paper Bag

8 Bupra note 3.
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Patent case,6 the pertinent pronouncements being: "In

other words, he filed a description of his invention, ex

plained its principle and the best mode in which he con

templated applying that principle, and did not intend to

give up all other modes of application. An inventor must

describe what he conceives to be the best mode, but he is

not confined to that. If this were so, most patents would

be of little worth."
Claim No. 12 of the Eibel patent is quoted, supra, to

bring out the point that a whereby construction may be

expressed by other words than "whereby." In this claim
the modal statement is introduced by "so related . . .

that . . ."

2. Descriptive Whereby

Diamond Drill v. Kelly Bros.: 7 "7. The combination
with the belt, bag, or other article having ends or edges
to be connected, said edges each having a row of apertures,
of individual spiral coils extending through said aperture,
whereby strips are formed within each coil, and a rod to

be passed through and removed from the space formed by
the overlapping portions of said coils."
In re Smith: 8 "For use in wall and like structures, a

block comprising a hollow shell of an isosceles right angle
triangle in plan, the shell being interiorly provided with
ribs extending from and forming a right angle with the
right angle sides of the shell and meeting the isosceles side
of the shell at about the mid-line of the latter, whereby
the ribs form separate outlines of block formation to the
shape but of less size than the original block."
This type of whereby construction has been given the

appellation "descriptive-whereby" because it merely aids
in the describing of the structure being built up of the
elements recited in the claim. It states that, because of
preceding structural recitals, the device of the claim will
appear thus and so. It has no connection whatsoever with

� Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405,
52 L. Ed. 1122 (1908).

7 120 Fed. 282 (E. D. Pa. 1902).
�C. D. 176 (1927).
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function or with mode, nor does it set forth any new struc

ture; it merely states the effect or appearance caused by
whatever structure has been already set forth in the

claim. In the Diamond Drill case, the claim recites that
the edges of the material to be connected are brought in
overlapping relations and two rows of apertures made and
individual coils threaded through each pair of apertures.
Naturally within each coil there will be a strip of both

edges. This is all the descriptive-whereby states, merely
a geometrical or physical conclusion.
In the Smith claim each building block is, in plan, an

isosceles right angle triangle. If from the center of the
isosceles side lines or ribs are drawn perpendicular to the
other two, or right angle sides, it will be seen that such
ribs form two small isosceles right angle triangles. This
is all the descriptive-whereby states. It also is a geo
metrical or physical explanation, and clearly bears no re

lation to either function or mode.

3. Result Whereby

Burke Electric v. Independent Pneumatic: 9 ". . .,

whereby approximately the same speed and torque are

maintained under either current."

Electro-Dynamo v. Westinghouse: 10 ". . ., whereby the
armature is enabled to rotate at variable speed and vari
able load in either direction without sparking and with
out variation in the position of the brushes."
Ex parte Weber: 11 ". . ., whereby said biscuit is capable

of being handled readily by an animal at any time during
consumption."
Ex parte Thompson: 12 ". . ., whereby one casing por

tion may be removed and the other used as a cup while

eating the contents."
A result-whereby may always be eliminated from a

claim without effect upon completeness, differentiation
over the prior art, or clarity. This is clearly emphasized

9 232 Fed. 145, 8 (C. C. A. 2nd) 1916).
10 191 Fed. 506, 508 (S. D. N. Y. 1911).
n 3 U. S. Daily 2644.
12 3 U. S. Daily 1898.
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by Judge Learned Hand in the Burke v. Independent case :

"Nothing is gained or lost by these words; if they are

surplusage, they are at least harmless surplusage adding
no element to the claim, which is just as good without
them."
The unimportance of a result-whereby is clearly sounded

in the following quotation from Judge Hough's opinion
in the Electro-Dynamo case: "That this 'whereby clause'
adds nothing to the claim is fundamental. It is a state

ment of asserted result, not of method or means of reach

ing it; and in this instance it is but a repetition of the
stated 'object of my invention' with which the application
begins, a sort of q. e. d. triumphantly affixed to the as

serted solution of the problem."

U. Means Whereby

Diamond Power v. Bayer: 13 "16, . . . and means inter

connecting the operation of said valve and blower member

whereby upon the operation of one of them the other will
be automatically operated."
Continental Automobile v. Spalding1 Bros.: 14 "12, . . .

and means whereby the intermediate shaft with the clutch
member can be removed from between said shafts without
involving disarrangement thereof."
Ex parte Bronson: 15 "1, . . . and means on the said

member engaging with the dome-shaped portion of the cap
whereby the cap may have a swivel movement."
Ex parte Maxson: 16 "1. and means whereby holding one

member effects rotation of the other."
The fourth whereby construction to be considered is

"Means-whereby." This construction announces the func
tion of a "means," "mechanism" or similar expression. It
is one manner of reciting a component part of a combina
tion in terms of its function. The more usual recital
would be "means to perform function so and so" or

"means for performing such a function." There is, how-
is 13 F. (2d) 337 (C. C. A. 8th 1926).
i*177 Fed. 693 (S. D. N. Y. 1910).
is 3 U. S. Daily 2880.
is 4 U. S. Daily 408.
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ever, no real objection to expressing a means as a means-

whereby, although no useful purpose is accomplished by
using this form of statement, and often much harm is done.
In most cases expressions like "means to" or "means

for" may be used in the place of means-whereby, and
where it is possible, the former type of statement is to be

preferred to means-whereby because of the anathema
shown towards whereby constructions. As an example, the
means-whereby can be eliminated with ease from the
Diamond Power claim, the following showing the pre
ferred recital of a means:

"16. . . . and means interconnecting the operation of
said valve and blower member to automatically operate
the other upon the operation of one of them."
But it is not always possible to use the preferred form

in the place of a means-whereby, at least without formulat
ing a very awkwardly worded claim. As an example of a
claim which is well expressed in the means-whereby con

struction, but which would seem forced and unnatural as
a "means to" or a "means for" is the following claim
taken from Hallwood v. Lalor.17 "In a cash register, the
combination with a framework, a sliding drawer therein
having separate compartments, of a sliding cover-plate for
each compartment and mechanism whereby the opening of
the drawer results in the cover-plate of one of said com

partments moving outward with the drawer and the cover-

plate of the remaining compartment remaining in its inner
position."
Often the conversion to the standard means expression

cannot be made because of some peculiarity of the means

being recited. This is illustrated in the claim from the
Continental v. Spaulding case.18 The particular mode in
which the recited removability was attained was by mak
ing certain parts of the clutch separable at the proper
places and providing bolts at these points of separation.
Clearly the lines of separation and the bolts can not be
termed "means to remove." On the other hand, this situ
ation is appropriately covered by the means-whereby con

struction.

"C. D. 549 (1903).
18 Supra note 14.
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5. Function Whereby

Ex parte Owen: 19 "A sweeper for carpets or the like

comprising a driven tufted brush and a metal comb strip
secured to a longitudinal centrally-disposed bar secured to
the casing of the sweeper, which strip has outwardly
curved teeth struck up from opposite edges thereof and

pointed alternatively in opposite directions and spaced and
arranged to pass between the tufts of the brush whereby
said teeth will act upon the brush to collect alternately the
debris from the opposite sides thereof, and on the revers

ing of the brush discharge such debris in suitable re

ceptacles."
Bituminous Products v. Headley Road Co.:20 "3. The

method of building roads, which consists of employing an

oxidizable bituminous emulsion, comprising a bituminous
cement emulsified with an agent whose basis is water,
mixing the emulsion with a cold mineral aggregate, and

spreading and compacting the mixture upon a suitable

foundation, whereby the emulsion through action of the
air soon oxidizes and becomes insoluble in water (with
production of a water-proof wearing surface)."
Ex parte Holder: 21 ". . ., whereby the wires of the

handle brace each other when the notched end of the tool
is struck into the ground."
The fifth whereby construction to be distinguished is

"function-whereby." It is with reference to this type of

expression that most interest centers since practically all
rejections occasioned by the improper use of the whereby-
construction can be traced to the function-whereby type.
The four constructions thus far considered ; namely, modal,
descriptive, result, and means, are practically never reject-
able solely because they were so expressed, although it is
preferable and in most cases, possible to use a simpler
and more direct expression.
It is thought that this construction might best be de

fined by first comparing it with the four types already
mentioned and illustrated. Of these, two clearly bear no

1�4 P. Q. 101.
20 2 F. (2d) 83, 87 (D. C. Del. 1924).
21 C. D. 442 (1903).



"WHEREBY" CONSTRUCTIONS IN PATENTS 299

relation to function-whereby and may be accordingly
dropped from consideration; these are modal-whereby
and descriptive-whereby. Of the remaining two, result-

whereby is readily distinguishable. The difference be
tween a function-whereby and a result-whereby is pre

cisely the difference as between function and result.
A result is the effect, end, or object for which a claimed

combination is built into a machine and operated. A

function is the office, operation, or purpose performed in a

combination by a component part thereof. A combination

may be recited either by setting forth the functions of its

component parts, Morley v. Lancaster,22 or by setting
forth the specifically designated elements chosen to per
form the required functions (in other words, fill these
offices in the combination).
As previously pointed out a statement of result (one

species of which being result-whereby) has no place in a

claim, and if present may be considered to be surplusage.
A functional recital, on the other hand, is a vital part of
the claim. In fact, in the last analysis, a claim is in re

ality built upon combinations of functions. In brief, a

result-whereby is always surplusage, while a function-

whereby is very important and may well be the only
sustaining novelty in the claim.
While a function-whereby is thus readily distinguished

from a result-whereby, there is, on the other hand, a close
relation between a function-whereby and a means-

whereby, due to the fact that both forms of expression
are used in setting forth function. They are distinguish
able, however, by the manner in which they establish it;
the following several paragraphs will be devoted to ex

plaining this difference.

Means-whereby calls for separate and distinct means,

precisely as does the recognized manner of reciting a

function, namely, means plus a statement of function.

Function-whereby, on the other hand, does not recite in

dividual means, but rather states the functional relation

existing between several elements already set forth in the
claim. This distinction will be made sharper by analyzing

22 129 U. S. 263, 32 L. Ed. 715 (1889).
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a particular claim, for illustration, the claim quoted supra
from ex parte Owen.23
This claim recites two elements; to wit, a tufted brush

and a metal comb, and has in addition a whereby-construc-
tion which explains the functional relation between the
said tufted brush and metal comb. It will be noted that

this functional-whereby clause does not set forth additional
functional means but rather explains the functions of an

element already claimed, the metal comb. More particu
larly it establishes the functional cooperation of the metal
comb and the tufted brush; in other words it sets forth
the functional cooperation of the combination. It thus
differs from a means-whereby, which would establish an

additional element and its function.
While there is this difference between a means-whereby

and a function-whereby, it might be mentioned that most
claims in which the functional relations are expressed in a

function-whereby, may be converted into claims in which
the function-whereby is dispensed with, and in its stead
the function or office of each means is stated in connection
with the recital of the individual means. As an example,
the claim from the Owen appeal recited without the func-
tional-whereby would be the following (the recital of func
tional means could, of course, have been in the means-

whereby construction) : "A sweeper for carpets or the
like comprising a driven tufted brush and a metal comb
strip secured to a longitudinal centrally-disposed bar se

cured to the casing of the sweeper, and means including
outwardly curved teeth struck up from opposite edges of
the strip and pointed alternately in opposite directions
and spaced and arranged to pass between the tufts of the
brush to act upon the brush to collect alternately the
debris from opposite sides thereof, and on the reversing
of the brush discharge such debris in suitable receptables."
It was mentioned above that a functional-whereby may

be the sole sustaining novelty in the claim. This, in fact,
was the situation in the Owen case, the Board saying:
"While the patents to Armor, et al., and Goble show curved
teeth, yet they do not show outwardly curved teeth struck
from the edges of the strip and pointed alternately in op-

� Supra note 19.
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posite directions, one row of teeth collecting while the
other row discharges the debris."
The prior art devices disclosed curved teeth. If all

Owen had done was to alternately point them in opposite
directions, such a structure would not be held to involve
invention because it would be a mere duplication of parts.
However, this particular structure gave rise to a new

function. It was this new functional cooperation, as ex

pressed in the functional-whereby which patentably dis

tinguished the claim over the prior art structures.
The difference as already pointed out between a func

tional-whereby and a result-whereby may be illustrated in
this claim from Ex parte Owen. An inspection thereof
will make evident that the whereby statement recites
function and not a result. A result is what the entire
combination produces, while a function relates merely to
one element of that combination, and is merely the par
ticular office that element performs in the combination.
The word "function" does not define a function-whereby
as well as the expression "functional cooperation" does.
"Functional cooperation" signifies the relation between

two or more elements of a combination with special refer
ence to the functions of these elements. A relation be
tween elements of a combination may be a structural one,
as "a shaft, and means (integral with said shaft) to

print." It may be modal, as "a shaft, and means (oper
ated by said shaft) to print." Lastly, a combinational
relation may be functional, as "a shaft having a notched
portion, printing means provided with a lug, whereby
upon a printing operation the lug is latched in the said
notch." This, functional cooperation is what is usually
set forth in a function-whereby.
Turning to the Bituminous Products case,� the court in

that case gave no weight in the functional-whereby in the
claim before it, and for that reason held it invalidated by
the prior art, saying in this connection: ". . . in a claim
properly defining a real invention, the function or effect
of that invention may be set out without impairing the

validity of the claim." ". . . in a valid claim the scope
of that claim might possibly be narrowed by words of

" Supra note 20.
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functional limitation." "But if, unsupported by its words

specifying the function or effect ... a claim is invalid . . .

it cannot be validated, at least as a general rule, by such

words of function or effect, for it would thereby be made

a claim for a mere function or effect, and consequently void
for that reason."
It is submitted that the whereby construction in the

claim quoted from the Bituminous Products case is not for

a result or effect. It is not for a result because the words

therein do not state the object or end desired. The real

and ultimate end or object is the production of a water

proof wearing surface; this is the result. This, placed in

parenthesis in the quoted claim, is surplusage and may be

ignored according to Burke Electric v. Independent 25 and

the Electro-Dynamo case,26 both discussed supra under
"Result Whereby."
The court seems to have confused function with effect

or result. As already explained, function relates only to

the individual means, and not to the achievement of the
entire combination as does the concept result. Also, as ex

plained, a function may be stated in connection with the
recital of an individual means, or it may be set forth by
explaining the functional cooperation of recited elements.
The latter form of expression will be recognized as the
function-whereby; this is what is present in the claim
under consideration. The functional-whereby in the Bi
tuminous Products claim27 states the functional relation
between no less than three entities ; the emulsion, the oxi-
dizable ingredient therein, and the water solvent. The
inter-relation between these three is such that the emul
sion through the action of the air upon the ^xidizable bi
tuminous emulsion becomes insolvent in the water and
precipitates out. It is not understood how this could pos
sibly be mistaken for a result-whereby.
It was stated above that practically all rejections occa

sioned by the improper use of the whereby construction
can be traced to the function-whereby type. This sort of

� Supra note 9.
*� Supra note 10.
" Supra notes 20 and 24.



"WHEREBY" CONSTRUCTIONS IN PATENTS 303

rejection is mentioned in Ex parte Hoge,� in these words :

". . . he (the examiner) should have . . . rejected the claim
if he was of the opinion that . . . the structure as called
for was not sufficient to support the 'whereby' clause."
To illustrate, suppose a claim read in part : "... a shaft,

and printing means, whereby upon a printing operation
the printing means is latched by the shaft." This claim
obviously lacks sufficient structure to support the function-
whereby stated. To overcome this rejection, sufficient
structure to enter into the functional relations set out in
the whereby clause must be recited in the claim, e. g..
". . . a shaft (having a notched portion), printing means

(provided with a lug) , whereby upon a printing operation
the printing means is latched by the shaft."
This illustrative claim will serve to show the disadvan

tages of using a function-whereby construction in place
of the conventional functional means expression. This will
be apparent upon comparing the amended function-
whereby claim with the following claim in which a con

ventional means is employed : "... a shaft, printing means,
and means associated with the shaft to latch the printing
means upon a printing operation." This last claim is not
rejectable under the Hoge decision for lack of sufficient
structure, in spite of the fact that it, in truth, recites no

more structure than the first claim embodying the func
tion-whereby construction supra.
The difference between a function-whereby and a func

tional means construction may be stated to be that in the
case of the function-whereby sufficient structure must be
recited to make possible the functional cooperation ex

pressed in the whereby clause; while if functions are re

cited as individual means plus statements of functions, no
structure at all need be set forth. A functional means
need set forth no structure sufficient to carry out its office
because (apart from any questions of the prior art or
functionality) a functional means is an all-inclusive term
and always implies sufficient ability to perform the func
tion it states.
The function-whereby, on the other hand, does not call

�C. D. 247 (1911).
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for additional elements, but merely states that certain

elements already recited in the claim perform certain

functions, that is, that such elements enter into certain

functional relations. Obviously a function-whereby cannot

state that parts function together in a certain manner

unless these parts have all been previously recited. In

brief, a function-whereby is an explanation of the manner

in which previously recited elements cooperate together,
and is not a recital of new elements.
In Ex parte Speier,29 a claim was rejected because of

the failure to recite sufficient structure to make possible
the functional cooperation set out in its function-whereby;
the rejected claim read: "A device of the class described,
comprising a straight wall, an opening there-through, a

mirror adjacent the opening and extending out from one

side thereof, a grating connecting the outer end of said

mirror and the other side of said opening whereby a per

son on one side of said opening may see and converse with

a person on the other side and at the same time be amply
protected from a dangerous weapon carried by said last-
mentioned person."
It is a physical fact that in only one position will a

mirror placed adjacent an opening in a wall and extending
out from the wall, give a clear vision through such an

opening; and that position is when the mirror is placed
at an angle to the wall of 45 degrees. Because of the
failure of the claimant to recite this structural fact, the
claim as recited did not set forth sufficient structure to

support the functional relations of the whereby clause.
The Board allowed the claim amended to recite this angle.
As a brief summary, it should be recalled that five types

of whereby constructions were discussed and illustrated

by claims taken from the reports. Of these, three ; to wit,
modal, descriptive, and result-whereby, are not concerned
with function. The unimportance of the result-whereby
was stressed. The remaining two constructions, means-

whereby and function-whereby, furnish two additional
forms of functional expressions besides the usual means
plus a statement of function. In most cases, a means-

whereby may be expressed in the more direct language of

2� 3 U. S. Daily 2466.
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the conventional functional means; however, the means-

whereby might be advantageously employed to avoid awk
wardness in some situations. A functional-whereby does
not recite additional elements, but merely recites the func
tional cooperation existent between elements already re

cited in the claim. Hence, a claim containing a function-
whereby is rejectionable if the whereby clause states a

functional relation without the claim having recited suf
ficient elements to perform these functions.
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INTERNATIONAL LAW AND THE MANCHURIAN QUESTION

By Crawford M. Bishop*

THE situation arising out of the conflict between China
and Japan which began in September, 1931, and the

creation of the new State of Manchuria, has given rise to

legal problems of great interest and importance. These

problems relate first, to the origin of the conflict, and sec

ondly, to the situation resulting from it. They may be
considered from the point of view of the relation between
China and Japan, between those two Powers and the State
of "Manchukuo," and between the latter State and the
other foreign Powers.
The problems relating to the origin of the conflict, from

the standpoint of international law, involve the definition
and application of the law of self-defense and reprisals
and the relation of the right of self-defense to the inter
national treaty obligations of China and Japan under the
Covenant of the League of Nations and the Kellogg-Briand
Peace Pact.
The problems relating to the new State of "Manchukuo,"

from an international point of view, are those concerned
with the recognition of new States, and the change, if any,
wrought in international law by the above-mentioned Cov
enant and Pact with regard to the question of recognition.

I

The Japanese version of the conflict is that it began
with an attack by Chinese troops on Japanese railway
guards stationed in the South Manchurian Railway zone,
near Mukden on the night of September 18, 1931. In the

report of the Commission of Inquiry (Lytton Report) to
the League of Nations, the Commision states:

"The military operations of the Japanese troops during this
night, -which have been described above, can not be regarded as

* Formerly of the United States Consular Service in China; member
of the Bar of the United States Court in China, and of the District of
Columbia Bar.
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measures of legitimate self-defense. In saying this, the Commis

sion does not exclude the hypothesis that the officers on the spot
may have thought they were acting in self-defense."

Following' the alleged attack, the Japanese guards pro
ceeded to take offensive operations outside of the railway
zone. An attack was made on the Chinese army barracks
at Mukden by the Japanese guards. The Lytton Report
states :

"Lit. Col. Shimamoto at once ordered an attack on the barracks,
believing, as he told us, that offense is the best defense."

Hall,1 in discussing under the head of "Self-Preserva
tion," permissible action by a State within foreign terri
tory against individuals making it a starting point for
attack, says:

"The simplest form of the occasions on which the right of self-
preservation, in its more limited sense, arises is offered when, on
an overt attack being made upon a state by persons enjoying the

protection afforded by the territory of another state, it is useless

either from the suddenness of the attack or from other causes to

call upon the state which serves as a cover for the act to preserve
its neighbor from injury. The attacked state takes upon itself

to exercise authority or commit violence within the territory of

the other state, and thereby violates the sovereignty of the latter;
it consequently does an act which is prima facie hostile, and which

can only be divested of the character of hostility by the urgency

of the reason for it, and by an evident absence of hostile inten

tion. The conditions of permissible action are, therefore, first,
that the danger shall be so great and immediate, or so entirely
beyond the control of the government of the country which is

used by the invaders, that a friendly state may reasonably be

expected to consider it more important that the attacked state

shall be protected than that its own rights of sovereignty shall
be maintained untouched, and secondly, that the acts done by
way of self-protection shall be limited to those which are barely
necessary for the purpose."

The foregoing statement, even had its conditions been

fulfilled, does not afford a justification for the action of
the Japanese forces on September 18-19, 1931, since no

attack was being made upon the "State" or territory of

i Haix, International Law (7th ed. 1917), 278-279.
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Japan. The "railway zone" which the Japanese guards
were patrolling, was not Japanese territory, but was under

the sovereignty of China. The railway company had a

right of way or easement, and the Japanese railway guards
had, by treaty, only police functions. The attack, if any,
that was made upon the patrol of railway guards was,

therefore, not an attack upon Japan but only upon Japa
nese nationals. Satisfaction or reparation could have been

made by China in pecuniary damages, if it were found that

that government was responsible.
However, there is another explanation or justification

alleged on behalf of Japan for the acts of her forces on Sep
tember 18, namely, the kiUing of Captain Nakamura of the

Japanese army by Chinese forces in Manchuria about June

27, 1931. Viewed from this aspect, the Japanese action

would be placed on the ground of "Reprisals." Regarding
the use of these measures of constraint short of war,
Hall2 says:

"Reprisals are resorted to when a specific wrong has been com

mitted; and they consist in the seizure and confiscation of prop

erty belonging to the offending state or its subjects by way of

compensation in value for the wrong; or in seizure of property
or acts of violence directed against individuals with the object
of compelling the state to grant redress; or, finally, in the sus

pension of the operation of treaties. * * * Such measures as those

mentioned are prima facie acts of war; and that they can be done

consistently with the maintenance of peace, must be accounted

for, as in the case of like acts done in pursuance of the right of

self-preservation, by exceptional reasons. The reasons, however,
with two cases are very different. In the one they are supplied
by urgent necessity; in the other there is not only no necessity
but as a rule the acts for which reprisals are made, except when
reprisals are used as a mere introduction to war, are of compara
tive unimportance. They are supposed to be used when an injury
has been done, in the commission of which a state cannot get
redress by purely amicable means, and which is scarcely of suffi
cient magnitude to be a motive of immediate war. A means of

putting stress, by something short of war, upon a wrongdoing
state is required; and reprisals are not only milder than war,
since they are not complete war, but are capable of being limited
to such acts only as are the best for enforcing redress under the
circumstances of the particular case. It, of course, remains true
that reprisals are acts of war in fact, though not in intention,

2 Ibid. p. 379.
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and that, as in the parallel instances of interventions and of acts

prompted by the necessities of self-preservation, the state affected

determines for itself whether the relation of war is set up by
them or not. If it elects to regard them as doing so, the outbreak

of war is thrown back by the expression of its choice to the

moment at which the reprisals are made."

The conditions justifying reprisals for the killing of
Nakamura were not fulfilled, if we accept as correct the
statement of facts contained in the report of the Lytton
Commission, since Japan could have obtained redress bv
purely amicable means. According to that report, "Since
the Chinese authorities admitted to Japanese consular offi
cials in Mukden, in a formal conference held in the after
noon of September 18, that Chinese soldiers were respon
sible for the death of Captain Nakamura, expressing also
a desire to secure a settlement of the case diplomatically
without delay, it would seem that diplomatic negotiations
for attaining a solution of the Nakamura case were actu
ally progressing favorably up to the night of Septem
ber 18."

Moreover, the action of the Japanese, forces went far

beyond the limits above indicated for reprisals. By Sep
tember 21 not only had the cities of Mukden and Chang
chun been occupied but Kirin as well. This was eventually
followed by military movements whereby the entire three
eastern provinces were occupied by Japanese forces. Fur

thermore, according to the Lytton report, "Since Septem
ber 18, 1931, the activities of the Japanese military authori
ties, in civil as well as in military matters, were marked

by essentially political considerations. The progressive
military occupation of the three eastern provinces removed
in succession from the control of the Chinese authorities,
the towns of Tsitsihar, Chinchow and Harbin, finally all
the important towns of Manchuria, and following each

occupation, the civil administration was reorganized. The
measures of civil administration, taken by the Japanese
military authorities between September 18 and the estab
lishment of the Manchukuo government, notably the control
of banks, the administration of the public utility services
and the management of the railways, indicated that, from
the commencement of the operations, objects more perma-
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nent than the requirements of a temporary military occu

pation were being pursued."

II

This leads to a consideration of the questions regarding
the establishment of the new state of "Manchukuo" and its

recognition by Japan.
The foregoing discussion makes it clear that Japan must

have elected to regard its action as amounting to war, al

though war was not formally declared. Japan, however,
as a signatory of the Pact of Paris had renounced war as

an instrument of national policy in its relations with co

signatories and had agreed that the settlement or solution
of all disputes or conflicts of whatever nature or of what
ever origin they may be, which might arise with a co-sig
natory power, should never be sought except by pacific
means. Moreover, as a member of the League, Japan had

agreed that if there should arise between it and another
member any dispute likely to lead to a rupture, it would
submit the matter either to arbitration, or judicial settle
ment or to inquiry by the council, and had agreed in no

case to resort to war until three months after the award
by arbitrators or the judicial decision, or the report by the
council. (Art. XII.)
In the present instance the dispute had not been sub

mitted to arbitration, and although war had not been de
clared, the Chinese forces had been ousted by Japanese
troops and a new and independent state set up before the

report of the Commission of Inquiry of the League was

even rendered.
This report states that, "The evidence received from

all sources has satisfied the Commission that, while there
were a number of factors which contributed to the crea

tion of 'Manchukuo,' the two which, in combination were

most effective and without which, in our judgment, the
new state could not have been formed, were the presence of
Japanese troops and the activities of Japanese officials both
civil and military. For this reason, the present regime
can not be considered to have been called into existence by
a genuine and spontaneous independence movement."

Since China, the parent state, has not recognized the
new state of "Manchukuo," third Powers are confronted
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with the possibility of premature recognition should they
follow the lead of Japan. "Premature recognition consti
tutes an act of intervention committed in favor of insur
gents or a conqueror."3
The question of recognition in the present instance is

complicated by the circumstances of the creation of the
new state. The general rule is that definite independence
can not be held to be established, and recognition is conse

quently not legitimate so long as a substantial struggle is
being maintained by the formerly sovereign state for the
recovery of its authority. While this rule might not ope
rate to prevent the recognition of the new state by third
Powers, other considerations intervene. Aside from the
question of control, the territory of the new state is not
clearly defined, and it claims the province of Jehol which
is still under the control of the Chinese government. To
recognize a new state under such circumstances would
amount to premature recognition. "Premature recogni
tion," says Hall, "is a wrong done to the parent state; in
effect, indeed, it amounts to an act of intervention. Hence
great caution ought to be exercised by third Powers in
granting recognition ; and, except where reasons of policy
interfere to prevent strict attention to law, it is seldom
given unless in circumstances which set its propriety be
yond the reach of cavil."
The administration of the new state also throws doubt

on whether it is, in reality, a sovereign state, rather than
a semi-sovereign state or "protectorate" of Japan. Only
states possessing administrative as well as territorial sov

ereignty are entitled to recognition as sovereign states.
The Lytton report throws considerable doubt on the inde
pendent status of the new state. It says :

"As regards the government and the public services, although
the titular heads of the departments are Chinese residents in

Manchuria, the main political and administrative power rests in
the hands of Japanese officials and advisers. The political and
administrative organization of the government is such as to give
to these officials and advisers opportunities, not merely of giving
technical advice, but also of actually controlling and directing
the administration."

sMoobe, International Law Digest I (1906) 73; Hall op. cit. supra
note 3 at p. 84.
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The attitude of the United States and the members of
the League of Nations regarding the matter of recognition,
however, rests on other bases. These bases are the con

tractual obligations of the Pact of Paris and the Covenant
of the League. In the note of Secretary Stimson of Jan

uary 7, 1932, it was stated with reference to the policy of
the United States, that it does not intend to recognize any

situation, treaty or agreement which may be brought about
by means contrary to the covenants and obligations of the
Pact of Paris of August 27, 1928, to which treaty both
China and Japan, as well as the United States, are parties.
The Assembly of the League of Nations also, on March 11,
1932, adopted a resolution to the effect that it is incumbent

upon members of the League of Nations not to recognize
any situation, treaty or agreement, brought about by means

contrary to the Covenant.
The recognition of the new state by Japan alone, there

fore, has not resulted in the creation of a new sovereignty.
The situation remains, under international law, practically
equivalent to a military occupation of Chinese territory by
Japan. The Lytton report states that, "Even if the formal

recognition of 'Manchukuo' by Japan should take place
before our report is considered in Geneva�an eventuality
which we can not ignore�we do not think that our work
will have been rendered valueless. We believe that in any
case, the Council would find that our report contains sug

gestions which would be helpful for its decisions or for its
recommendations to the two great powers concerned, with
the object of satisfying their vital interests in Manchuria."
The situation at present presents certain aspects which

may contain possibilities of further complications. Should
the new state cease to recognize the consular representa
tives of the foreign Powers or compel them to withdraw,
the nationals of those Powers would be left without any
representatives of their own governments to protect their
interests. Such an act would amount to retorsion for non-
recognition. Or should the new state change the existing
tariff�a tariff based on treaties between China and the

foreign Powers, and substitute a new and higher tariff�
protests would doubtless follow. The revenues of Man
churia, moreover, were charged, like those of the rest of
China, with the payment of interest and the amortization



THE MANCHVRIAN QUESTION 313

of foreign loans. Any reduction or diversion of such reve

nues from their previous allocation as security for such
part of the national debt of China in effect would operate
to violate treaties or impair the obligations of Chinese
government contracts.

Ill

Had there been an obligatory treaty of concilation or

arbitration existing between China and Japan, it is pos
sible that various individual, local causes of conflict might
have been settled as they arose. It is true that both powers
are members of the Hague Court of Arbitration and of
the Permanent Court of International Justice. But neither
of them was, at the time of the outbreak of hostilities,
bound by the optional clause of the statute of the latter

court, so that there was no obligation to arbitrate even

purely legal disputes.
In the course of the discussions before the Council of the

League of Nations, the representative of China offered to
submit matters in dispute to arbitration either by a spe
cially constituted tribunal, or by the Permanent Court. But

Japan refused this offer, insisting on settlement by direct

diplomatic discussion between the two countries. This
method of settlement China consistently refused, alleging
that in any such direct negotiations she would not be acting
as a free agent so long as Japanese troops remained in
Manchuria.
The solution of the present situation recommended by

the Lytton Commission in its report is also based on direct
discussions between the two Powers. It is true that among
the suggestions is one for a Treaty of Conciliation and

Arbitration, Non-Aggression and Mutual Assistance. But
the Board of Conciliation and the arbitral tribunal to be
created are to deal only with future difficulties that may
arise, or disputes regarding the interpretation of the new

treaties which the Commission suggests should be entered
into.
Yet, it is hardly conceivable that the issues arising out

of the present conflict will be finally settled without an

arbitral tribunal or claims commission being set up for
the adjudication of mutual claims. Considering also that
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the rights and interests of the nationals of third Powers
have undoubtedly been adversely affected by the events of
the past year, and that they may be further affected by
arrangements, if any, entered into by China and Japan as

outlined in the Lytton report, it is not unlikely that an
international tribunal with authority to pass upon the in
terests of third Powers or their nationals may have to be
constituted.
It is somewhat surprising, in view of the statement in

the report that "the issues between China and Japan were

not in themselves incapable of solution by arbitral pro
cedure," no suggestion is contained in the report for the
settlement of any of the existing problems by that method.
Yet it is not likely, even if the suggestion for the creation
of an autonomous state should be adopted, that China
would withdraw her claims for pecuniary reparations for

damages sustained since September 18, 1931. During the
discussions in the Council of the League of Nations, the
Chinese representative repeatedly mentioned "reparations"
as one of the terms of any final settlement. In accepting
the resolution of December 10, 1931, of the Council of the
League under which the Commission of Inquiry was ap

pointed, the Chinese representative made the following
reservation :

"China assumes that the said arrangement neither directly nor

by implication affects the question of reparations and damages to

China and her nationals growing out of the recent events in Man

churia, and makes a specific reservation in that respect."

The campaign recently initiated, by the capture of Shan-
haikwan, for the occupation of the Jehol territory as part
of the state of Manchukuo, confirms what was said above
as to the uncertainty of the territorial boundaries of the
new state. Furthermore, the action of the Committee of
the Assembly in agreeing upon a policy of non-recognition
of the latter, is in conformity with international law both

upon general principles and in view of the express provi
sions of the Covenant, the Pact of Paris and the Nine-
Power Treaty concerning China.
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WAS THERE WAR IN THE EAST?

By Elbridge Colby*

IRST for a few basic facts:
In September, 1931, in the city of Mukden, hostilities

commenced between Japanese soldiers and local Chinese
soldiers which resulted, through the organized energy of
the Japanese, and possibly through the intentional lack of
organized opposition on the part of the Chinese, in the even

tual complete domination of Manchuria by the forces of the
Flowery Kingdom.
In November, 1931, open hostilities took place in Tien

tsin, along the boundary between the native city and the
Japanese Concession, which resulted in the destruction of
property, the loss of lives, the disturbance of the community,
but no eventual transfer of control of territory.
In January, 1932, fighting also took place in Shanghai,

along the northern boundary of the International Settle
ment between Japanese naval men and Chinese soldiers;
additional Japanese forces were moved into the area ; large
portions of Chinese territory were captured by force of
arms, and an eventual withdrawal took place, leaving dis
tricts in control practically in accordance with the status

quo ante.
In January, 1933, armed clashes on the border, between

"Manchukuo" and the Chinese Province of Hopei resulted
in Japanese armed occupation of Shan-Hai-Kwan, the city
between the mountains and the sea where the Great Wall
runs into the ocean, important railway fueling point, and
subsequently Japanese forces advanced in three directions
in Jehol. The situation now on the boundary between Chi
nese control and Japanese occupation has all the material

aspects of actual war.
We thus have a problem. No war has been declared.

No court of law has said there was a war. No third party
nation has recognized a state of war and proclaimed its
neutrality. Neither nation has broken off relations, or

handed passports to diplomats. Territory of one nation

* Captain, United States Army; author of various legal articles.
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has been entered and by the troops of another nation, and

yet the League of Nations, with authority to take certain

steps in cases of aggressive war, has not taken those steps
and so can be presumed as denying that there has been a

war. Both nations are parties to the anti-war treaties

called "The Pact of Paris" and have not been called to ac

count by the League of Nations for violation of their trea

ties. So it might be possible to infer that there has not

been a war, if you want to try to prove, facts by phrases.
These facts are briefly stated, and I hope without offense.

Details concerning actual events are still in dispute. But

the fact is that what really happened is of small matter.

What most matters is what is said about these things�

what is said about them by the governments involved and

what attitude is taken toward these events and the oppos

ing attitudes, by statesmen in the chancelleries of the Pow

ers of the West and in international assemblies, councils,
conferences, and congresses, perhaps even in municipal
judicial or quasi-judicial bodies. It is not the event itself
which counts, it is the judgment and the attitude after the

event, in the light of previous and current and subsequent
contentions of the parties concerned.
For instance, not the hostilities at Lexington, and Con

cord, and around Boston, but the Declaration of Indepen
dence we consider of determining value and importance;
not the successes at Saratoga and Yorktown, but French
recognition and aid and British acquiescence, in 1777 and
1783. It was not the open hostilities on the high seas

against French merchantmen and even frigates that de
termined the events, but the attitude of the American gov
ernment and that of France, and the decision of our Su

preme Court that that was only a "limited" war. It was
not the bombardment of Sumpter, but the determination
of the Federal government that there should be no seces

sion ; not the blockade itself, so much as the decision in the
Prize Cases, to which we must look for a final view of the
facts of the War of the Rebellion. It was not the seizure
of Vera Cruz, not even the statement by Mexico that the
events were accepted as "the initiation of war," but the
refusal of the United States to accept such a statement as
a declaration, and the refusal of European trading nations
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to recognize a state of war. To return to the East, it was
not the siege of the legations nor the capture of the Taku
Forts in 1900, but the solid resistance of the Chinese regu
lar troops, the "demands" of the Powers and Chinese ac

ceptance of these demands in the resulting protocols, which
made the "Boxer Rebellion" without international declara
tion of war, into an actual foreign war.

We must, then, in the face of embroiled facts, always go
to general principles, always take into consideration general
attitudes, and never fail to refer to the past. There is too
much of a tendency to arrive at rapid judgments in the
face of facts, when what is really necessary is to direct
attention to what is said after the event rather than to
what is done at the event.
Let us look again for a moment at the Tientsin incident

of November, 1931. The boundary line between the native
city and the Japanese Concession is irregular. It runs

through a thickly populated area, with many Chinese in
habitants. It comes close to the Japanese Barracks, and
also close to Chinese governmental offices, a telephone cen

tral, and a main traffic artery over the so-called "Austrian
Bridge." At a busy street corner on a main road, it cuts
through a business section of the town. For many days
last November, this boundary was barricaded with sand
bags and barbed wire. There was shooting up and down
the avenues. There was overhead bombing from small
trench mortars. There was perhaps even artillery fire.

Japanese moved additional troops into the district. A
"neutral zone" was established, or rather deserted�all of
the zone being in Chinese territory. Chinese armed forces
were withdrawn.
All that can be definitely determined between claim and

counter-claim is that there was much indiscriminate shoot
ing of military weapons. Japanese say that they were "at
tacked" by Chinese in plain clothes. Chinese say that the
Japanese hired Chinese to cause the disturbance. It makes
no difference what was actually done, because little or noth
ing was said about it. Discussion ensued, conferences were
held, peace was eventually restored and the status quo ante

prevailed again. And so, we can for the present completely
disregard the entire incident until the facts are made the
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basis of a later, future argument between Foreign Offices
in distant capital cities.
The Shanghai incident is somewhat similar. Japanese

naval contingents moved out of the International Settle
ment into Chinese territory. Their advance was resisted
by the 19th Route Army. It has been said that the resist
ance was patriotic. It has been said that it was selfish, that
the 19th Route Army placed in control of this area for

political reasons did not wish to lose control�to Japanese
any more than to Chinese troops�because such a loss
would mean loss of revenue and loss of power, if not loss of
"face." As far as the facts are concerned, open war re

sulted, at least a "limited war." Japan moved in large
additional forces, temporarily conquered the entire area,
and later withdrew�except for a few localized, small guard
detachments�in favor of Chinese police units specially im
ported from North China. Except for the amount of de
struction accomplished by Japanese artillery and airplane
bombing, the incident was not dissimilar from that at Tien
tsin. In both cases, the Chinese protested. In both cases,
the fracas was local. In both cases, troops of foreign powers
stood quietly by on guard "in readiness" to look after their
own areas, their own nationals, and were disinclined to

cooperate with the Japanese in active steps. This lack of

cooperation in Shanghai is the more significant because in

Shanghai the Japanese civilians and military are located
in an International Setlement, whereas in Tientsin they
lived and operated from a Japanese Concession of their
own. But it is not an exaggeration to say again, as with
regard to the Tientsin incident, that peace was eventually
restored and the status quo ante reestablished, and that in
spite of discussions and conferences, what was done was

done and nothing was said about it. Japanese say that
small detachments, sent on their way to protect installa
tions against rioting, were attacked and fought in self-
defense. Chinese say that the Japanese invaded and at
tempted to seize Chinese territory. But neither party de
clared war ; no foreign nations acknowledged a war to exist.
And so that incident is, at present at least, entirely closed.
The facts are over and done with. But something may still
be said, which may make a difference. British and Ameri-
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can insurance companies do business in Shanghai. Claims
for damage come to them. They resist demands for pay
ment on the ground that the damage resulted from a state
of war. Claimants may sue for payment in extra-territorial
courts in China. Appeals may come to Washington or to
London.
Here we have an interesting fact about "international

law." There is a tendency to think of international law
as a set of theories enunciated by writers of texts or

treatises, as something philosophical, or at best to consider
it a set of doctrines accepted and subscribed to by nations
in treaties, in policy, or in international cooperation in
the League of Nations or in informal correspondence. But
these very text and treatise writers, almost in their very
opening paragraphs, commence by elucidating the idea of
state sovereignty and state responsibility. They lean very

heavily upon the recorded decisions of their municipal
courts. Except in rare instances, their acknowledgement
of what is really the body of international law, depends
usually upon the decisions of their own courts or upon the
decisions of arbitral bodies to which they have tempo
rarily surrendered their sovereignty on the matter in
issue. With regard to the Shanghai incident, we had
Great Britain and the United States studiously attempt
ing to refrain from taking part in the imbroglio, refrain
ing likewise from even declaring their neutrality, because
such a declaration would be an acknowledgement of the
existence of a war, which neither of the participating
nations was willing to declare, Japan (we will say) be
cause she did not wish to be branded as an "aggressor"
and China (we will say) because she did not wish to sub
ject herself to the perils of war. Thus we may have the
interesting situation of Great Britain and the United
States, from policy denying the existence of a state of
war, and then perhaps having their own courts deciding
that there was a state of war.
This conflict of opinion and this variation in attitude

toward such events is well illustrated by the brief argu
ment which took place at the last annual meeting of the
American Society of International Law in Washington,
April 29th, 1932, between a writer on international law
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with a generalized view of doctrines, well informed on

principles and on League of Nations activities, and a pro
fessor of the same subject who actively practices in the
courts of the country. Professor Quincy Wright of Chi
cago, said: "I am convinced that no war has existed be
tween China and Japan. I think that some state must
have recognized a status of war as existing before a state
of war exists. Neither China nor Japan has declared war,

nor have they recognized war as existing, and no third
state nor the League of Nations has recognized a state of
war as existing. I think legally it is perfectly precise,
when a state of war exists. There must be adequate in
tention on the part of some state to make war or recog
nition by some state that war exists. I have not found

any evidence that there is any such thing on this oc

casion." To this, Professor Edwin M. Borchard made

reply in the following words : "The school of international
law to which I belong regards it as rather difficult for a

government to attack several millions of people in and
around Shanghai, kill many thousands, seek to impose its
will on the government, drive its administration out of
Manchuria, and say that it is being done peacefully, or

quasi-peacefully, or as a local reprisal. I observe that the
hostilities were concluded by an armistice. The attempt
to impose your will on other peoples by force of arms,

driving them out of their territory and killing immense
numbers in the process, has, I think, only one name in
international law, and that name is war, whether you de
clare it or do not declare it. Of course, most wars are

not declared. Perhaps we shall be able to test the issue,
aside from the fact that the League Commission did say
that a 'state of open war' exists, when the claims begin
coming in for injuries to nationals and foreigners. A
great many foreigners were injured in those hostilities.
Now, if there was not a state of war, then I take it Japan
or China might be held liable for the damages that were
sustained by foreigners. I have a strong suspicion that
Japan will not be held liable by a court of law for the
damage which her guns inflicted, and infer that the reason

will be because the commission or court will say these are

war damages, and I should suppose that the commission
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or court would be correct if they came to that conclusion.
Probably China will equally escape liability."
The Manchurian question is a difficult one to decide.

But again we must remember that it is what is said, not
what is done, that actually counts. Let us take that night
of September 18th, 1931, near Mukden. It is claimed that
the railway was destroyed by a bomb. It is counter-
claimed that a through passenger train passed over the
damaged spot without delay immediately after the damage
was supposed to have taken place. It is claimed that the
Japanese guard detachment sent back to their barracks
for re-enforcements. It is counter-claimed that those re-

enforcements arrived so soon after the explosion that
there was insufficient time for word to have been sent for
them and for them to have come to the neighborhood before
they participated in the action which follows. It is
claimed that the Japanese guards pursuing culprits were

resisted by Chinese troops in the North Barracks. It is
counter-claimed that the Japanese forces effected a sur

prise attack on the North Barracks and routed strong
Chinese forces. It is claimed that, with the "defeat" or

"withdrawal" of the Chinese forces at Mukden and other
points, Japanese troops had to assume control in order to

protect lives and property of their nationals. It is counter-
claimed that the Japanese drove out the Chinese forces in
order to assume control. It is claimed that resistance to

Japanese control has been by governmentally-inspired
Chinese. It is counter-claimed that Japanese abolition of
Chinese control has given free rein to local bandits who
had previously been held in hand by Chinese troops, and
that the "resistance" is simply banditry. It is claimed
that a local revolution by the people of Manchuria has
taken place and resulted in the creation of a local govern
ment. It is counter-claimed that the government of Man
chukuo is a Japanese puppet. It is claimed that the

Japanese have acted solely in defense of their people and
their interests in Manchuria. It is counter-claimed that
the Japanese have waged offensive war and have con

quered Manchuria for themselves.
In all the welter of conflicting and confusing testimony,

it is not possible to be absolutely correct in deciding what
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happened, and the relation of causes to events, and of
events to results. It is not possible to be certain as to what
was done. What counts is what is said. Neither China
nor Japan has declared war. As Professor Wright re
marks, other nations have not said that a state of "war"
existed. And yet, what will the agencies to which Pro
fessor Borchard alludes, have to say when and if they are

called upon to decide any cause arising out of these events
in Manchuria? In 1900, at the time of the Boxer Re

bellion, none of the Powers declared war; certainly the
United States did not. Yet a Federal court of the United
States, refusing to follow the attitude of the political de
partment of the government, held in a case in municipal
law that, for the purposes of the statute involved, the
China Expedition of 1900 was engaged in a war. What
will they say now?
At the last meeting of the American Society of Inter

national Law, the entire Far East problem was widely and
thoroughly discussed by many distinguished publicists and
lawyers. The papers formally presented and the discus
sions, which were so informal as at times almost to reflect
animosity, covered the entire problem. A full and clear
understanding of the complex issues involved in the Far
East can be gained by reading the published proceedings
of that meeting. China has held that treaties made under
compulsion, like the extra-territorial treaties and those of
1915, are not necessarily valid, and this issue is well dis
cussed in the proceedings. China has held that the old
doctrine of rebus sic stantibus now renders invalid if not
inapplicable many treaties previously concluded by China;
and this problem is likewise fully commented upon in the
proceedings. The whole question of the obligations and
observances of treaty provisions in Manchuria is also fully
set forth. But the crux of the situation as it stands
today, when we are disregarding the facts and listening
for what will be said on either hand, is set forth in the
discussion, also recorded in the proceedings, as to how it
will be possible to secure enforcement of treaty obliga
tions. If nations agree not to go to war, as they did in
the Pact of Paris, and if they guarantee one another
against external aggression, as they did in the Covenant
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of the League of Nations, and if they promise to respect
the territorial integrity of China as they did at the Wash

ington Conference, who is to say that the pledges, guaran
tees, and promises have been broken and what is to be
done if they are broken?
Japan declares that she has not gone to war, and an

nounces that she has not used any "illegal means." China

says that she has, but none of the other nations of the

world, individually or collectively, have yet said that Japan
has. In other words, there has been lots done, but little
said, and so as far as actual results are concerned, noth
ing has happened. No one but China has officially and

determinedly intimated that there has been armed aggres
sion. No one but Japan has recognized the state of Man
chukuo.
Professor Wright, at the annual meeting already men

tioned, quotes one authority of old time as calling for "a

general and determined resolution among all states to hold
the breaking of a single clause in a treaty by any state as

a crime deserving instant and condign punishment at the
hands, not of the immediate sufferers alone, but of all."
We suppose that the ancient remedy would be to wage war

upon the offending state. Now, under the League, an

economic boycott may be instituted against the culprit.
Or, as has been suggested, the League might punish Japan
with expulsion and with loss of her mandates over vari
ous ex-German islands in the Pacific.
However, we come back again to the old, old story. In

the League of Nations, as elsewhere, although Russia and
Geneva may be equal, it is still true that, as Admiral
Stockton once said, states exercise power in accordance
with their strength. They exercise that strength, in pro
nouncement or persuasion around the polished tables of
diplomacy, in accordance with their own views of their
needs of their own national policies. Only the small
states, not intimately concerned with the facts and argu
ments at issue, declare themselves on account of concep
tions of abstract justice or logical interpretation of clause
and phrase. Other states act in accordance with national
interest. The Powers of Europe at the Congress of Berlin
completely revised the local settlements in the Balkans.
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The Powers would not permit Japan to take the Liaotung
peninsula after the Sino-Japanese War, but they did per
mit Japan to supplant Russia there in 1905. Nations of
the western world did not wish to relinquish the "capitu
lations" in Turkey, but when revived Turkey insisted,
there was nothing for it but to relinquish them or go to

war, and no one wanted to go to war then. Nations of the
western world did not wish to relinquish extra-terri-

toriality in China, and, when China unilaterally declared
its abolition, the Powers disregarded the declaration be
cause they knew they would not have to go to war to
sustain their contention.
Nor does it seem so improper to take this view. It is

only in courts of law that cases are decided on straight
black-and-white lines. Nations at the council tables as

sume attitudes, not so much in accordance with abstract
justice, we may suspect, as in accordance with the in
terests of the nations represented. When the Lytton
Report first came for consideration before the League.
France and England were loathe to condemn Japan out of
hand. They had interests in the Far East. In February,
England resisted the effort to "approve" of the Chinese
boycotts against Japanese goods; and it was said that
England did not want -to lend her voice in approval of a
course of action that might again be used against her�
that would be fatally effective against her, an overseas

trading nation. The League of Nations hereby demon
strates its inherent weakness. Its Covenant presumes
joint action against a war-making state, boycott against a
state which disregards treaties. Yet the national interests
of the nations represented before its councils prevent it
from a plain pronouncement which might offend openly
a powerful nation. There has been no such hesitancy in
the prompt steps taken to reprove Peru and Colombia for
the warlike measures initiated over Leticia. A court
would very probably have no hesitancy in determining
whether or not a state of war existed. A League* of Na
tions must fumble and stumble. This is not the League
of Nations which Woodrow Wilson envisaged. It is just
a modern replica, long drawn out, of the Congress of
Vienna, at which victorious nations combine to dominate
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world policy. It has not recognized in any' formal way
that a war�intermittent if you please, but still a war�has

existed between China and Japan, in fact, if not in diplo
matic acknowledgement. When is there a war? Must we

deny the existence of "war" in the Far East simply be

cause the League of Nations has not called it a war,

simply because the League has not taken those steps which
its Covenant states may be taken against an aggressor
nation?
The delay is fatal to peace. You may say that it took

decades to settle the Alabama claims. You may say that it

took years for the Leipzig Trials to restore the apparently
shattered principles of international law. Yet those were

closed matters. Peace triumphed and the conflicts between

"rights" and "necessity" were settled peaceably. In the

case of Manchuria, Japan crossed the frontiers in Sep
tember, 1931. On the spot, if Chinese military forces�

which are also practically police forces, too�withdraw,
there is disorder. One side says resulting disorder is

banditry; the other says it is officially fostered Chinese
attack. Until something is definitely said, conflicts will

continue. There will be additional border "incidents" and
additional affrays. And the League, with presumed power

to act, for a year and a half has refrained from calling
it a war.

So, disregarding Tientsin and Shanghai, which seem to

have dropped out of the official eye, we face the situation
in Manchuria. It may be assumed that this area is now

being governed under Japanese military occupation, as

was Castine under British during the war of 1812 (Rice
v. United States),1 or under a rebellious military govern

ment, as was the Confederacy during the American Civil
War (Thorington v. Smith).2 The facts actually make

little difference. What does make a difference is the pres
ent inclination or disinclination of the Powers to permit
Japanese control or quasi-control over the fertile, lumber-
laden, and mineral bearing lands and the cotton-buying,
oil-burning, and tobacco-smoking population of Manchuria.

1 122 U. S. 611, 30 L. Ed. 793 (1887).
*8 Wall. 1, 19 Li. Ed. 361 (1868).
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Their inclination will be governed, not by atrocities, nor
by "violations" of principles of international law and

practice, but by their own national interests, their trade
connections, their own resources, and their political and
financial conditions, for the support of an assumed na

tional necessity. Their attitudes guide the League of Na

tions, and the League is reluctant to act, even to speak.
In other words, seeking what is said, rather than what

is done, we do not care very much whether or not there
was a war in the Far East. The important thing is to
know if there is going to be a war there�if what is going
to be said is that there was a war in the Far East and a

war of aggression, and that future action (perhaps even

including war) is to be taken to punish the nation that
made the war. It was only the assassination of an Arch
duke in 1914, but the nations were ready to say things
and to adopt attitudes which made a world conflict. When
that conflict was raging, it made little or no difference
what the basic facts were, who did it, and why. Of course,
Manchuria is much bigger than an Archduke, but the
issue between China and Japan can also be bigger than
the old small issue between Austria and Serbia.
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THE SUPREME COURT OF THE UNITED STATES

Among the opinions handed down by the Court, when
it reconvened on January 9, 1933, after a recess of three

weeks, were:
In a case1 involving a claim under the District of Colum

bia Workmen's Compensation law,2 the Court held that,
when the Commissioner's findings of fact are supported
by substantial evidence, conclusive and final effect must
be given to such findings. The petitioner's injuries had
been sustained while he was driving his own automobile

1Voehl v. Indemnity Ins. Co. of No. America, No. 315, Oct. Term,
1932.

2 The provisions of the Longshoremen's and Harbour Worker's Com

pensation Act, 45 Stat. 600 (1928), 33 U. S. C. ��901-950 (1926), 19 D. C.

Code, ��11, 12 (1929), are made applicable to employees in the District
of Columbia.
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between his home and his employer's place of business, to

remove an accumulation of debris to comply with the fire

regulations of the District. It was also shown that he

intended to obtain a load of ashes for his use. The re

spondent's contention was that the petitioner was going to

the warehouse for a purpose of his own, so that the find

ings and award in favor of petitioner were not in accord

ance with the law and were not supported by the evidence.

The Court held that the business of the employer and the

nature of the petitioner's employment were such that both

were subject to the Compensation Act, by which the Com

missioner is authorized to entertain the claims of the em

ployee and "to hear and determine all questions in respect
of such claims." The issue, whether the injury arose out

of and in the course of the employment turned on the gen

eral nature and peculiar scope of the employee's duties.

When the Commissioner, in compliance with the statute,
exercises the authority vested in him by Congress, and

makes such a determination, his findings of fact supported
by evidence must be deemed to be conclusive.8
In a particularly interesting tax case,4 the main question

was whether the gratuitous termination of a power to re

voke a trust is subject to the tax imposed by Section 319
of the Revenue Act of 1924 on a "transfer * * * by gift
* * * of any property * * *, whether made directly or

indirectly." The respondent Murry Guggenheim had cre

ated two trusts in 1917 for 10 years, for two of his chil
dren. The trusts were to be managed by trustees, subject
to the grantor's approval and power to revoke. In 1921
he gave to others his power to revoke. In 1925, after the
passage of the Act, he withdrew his power to alter, modify
or revoke the trusts, and the Commissioner of Internal
Revenue claimed more than $2,000,000 in gift taxes. The

respondent argued that Congress in laying a tax upon
transfers by gift made in 1924 or any year thereafter

contemplated the passage of title, not the extinguishment
of dominion, and in that view the transfer had been made
in 1917 when the trusts were created. The government
sCrowell v. Benson, 285 U. S. 22, 76 L. Ed. 598 (1931).
L'Hote v. Ciwell, 286 U. S. 528, 76 L. Ed. 1270 (1931).

* Burnet, Com. of Int. Rev. v. Guggenheim, No. 283, Oct. Term, 1932.
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in its brief urged that what was done in 1917 was prelimi
nary and tentative and that not until 1925 was there a

transfer in the sense contemplated by Congress. With the

controversy thus narrowed, the Court pointed out that the

question involved was not one of legislative power but one
of legislative intent; that Congress did not mean that the
tax should be paid twice or partly at one time and partly
at another. Two propositions were stated by the Court
in arriving at the intent of Congress: (1) If a revocable
deed of trust is a present transfer by gift, there is not an
other transfer when the power is extinguished. (2) If
there is not a present transfer upon the delivery of the
revocable deed, then there is such a transfer upon the ex

tinguishment of the power. The Court held that, to admit
that the first proposition, which is substantially the re

spondent's argument, is sound, would mean that Congress
had in view the present payment of a tax upon the full
value of the subject matter of an imperfect and inchoate
gift; that to exact the immediate payment of a tax upon
the value of the principal, when nothing has been done to

give assurance that any part of the principal will ever go
to the. donee, would obviously work a hardship,�it would
effect a tax on a gift which may never become consummate
in any real or beneficial sense. A statute will be construed
in such a way as to avoid unnecessary hardship when its

meaning is uncertain.5 The. Court reasoned that, therefore,
the second proposition was the more tenable in finding
what Congress intended in the statute,6 and held that the

gift tax section of the 1924 Act should be interpreted as

meaning that a "transfer of property" was intended to
include the extinguishment of powers over trusts created
before the, passage of the Act.
The "original package doctrine" again found expression

in the decision7 that an Alabama statute8 construed to im

pose a tax upon the appellant for selling in that State in

� Hawaii v. Mankichi, 190 U. S. 197, 214, 47 L. Ed. 1016 (1903);
Sorrells v. U. S. No. 177, Oct. Term, 1932.

� Means v. Court of Claims, 69 C. CI. 539 (1930).
'Anglo-Chilean Nitrate Sales Corp. v. State of Alabama, No. 377,

Oct. Term, 1932.
�Ala. Acts 1927, No. 163, 854.
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the original package the nitrate imported by it from Chile
was repugnant to the Federal Constitution.9 The appel
lant, a New York corporation, at the time of the assess

ment was engaged in the business of importing nitrate.
The nitrate was brought into Mobile in bags and stored
there until sold and delivered to the ultimate consumers.

The nitrate was sold by a salesman who was compensated
by his commissions on sales. The deliveries were made by
an independent contractor in Mobile, all the expenses in
Alabama were paid by remittance from the home office in
New York, and the appellant employed no other capital in
Alabama. In the lower State court it was said that the

appellant duly qualified as a foreign corporation to do
business in Alabama, that it appointed a resident agent
and that it was actually engaged in business of selling
nitrate within and without the State. The Supreme Court
pointed out that the statement of the lower court that:
"These details go to show the corporation was actually en

gaged in business in this State," rests on the assumption
that the State had power to tax the appellant's sales in

original packages of the nitrate it imported into that State
only for sale, and that such sales constituted a business
which is taxable under the State Act. The Supreme Court,
in reversing, held that the right to import the nitrate in
cluded the right to sell it in the original bags while it re
mained the property of the appellant and before it lost its
distinctive character as an import. State taxation on such
sales would deprive the appellant of rights in respect to
importation, conferred upon him by the Constitution of
the United States.10 As the appellant did no other business
in that State it was held not liable for any part of the tax.

�Art. I, Sec. 10, CI. 2. "No State shall, -without the Consent of the
Congress, lay any Exports, except what may be absolutely necessary
for executing it's inspection Laws. Art. I, Sec. 8 : The Congress shall
have Power * * * to regulate Commerce with foreign Nations, and

among the several States."
io Brown v. Maryland, 12 Wheat. 419, 6 L. Ed. 678 (1827); Cook v.

Pennsylvania, 97 U. S. 566, 24 L. Ed. 1015 (1878); Willcutts v. Bunn,
282 U. S. 216, 75 L. Ed. 304 (1930) ; Sonneborn Bros. v. Cureton, 262
U. S. 506, 67 L. Ed. 1095 (1923); International Textbook Co. v. Pigg,
217 U. S. 91, 54 L. Ed. 678 (1910).
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In a case of international consequence" the Court ruled
that the Treaty of 1924 with Great Britain12 modified the

search and seizure provisions of the customs revenue laws
as applicable to British vessels. The Court held invalid
the search of a British vessel by Coast Guardsmen and
seizure of its cargo of unmanifested liquor within the 12
mile limit but more than an hour's run from the nearest
shore of the United States. In upholding the claimant's

arguments, the Court stated that the two governments did
not intend that the power to search and seize within the 12
mile zone, conferred by the Tariff Act of 1922,13 should be
unaffected by the Treaty; that the two governments had
determined to resolve their differences by dealing com

pletely with the subject of search and seizure, beyond our

territorial limits, of British vessels suspected of smuggling
liquors. The Treaty being later in date than the Tariff
Act of 1922, superseded, so far as inconsistent with the
terms of the Act, the authority which had been conferred
by it upon officers of the Coast Guard to board, search and
seize beyond the territorial waters.
In an action, brought under the Federal Employer's Lia

bility Act,14 for the death of an employee of the defendant
railroad, the Court,15 in reversing a decision of the Court of

Appeals of New York, held that the question of any negli
gence of the railroad was properly a question for the jury
together with the evidence as to the failure of the em

ployee, in violation of an unwritten rule, to inquire of a
station operator as to the position of trains before start

ing on his inspection tour of the tracks. He was struck

by a train on a blind curve where he could not see the

approaching train nor could the motorman see him. Plain
tiff averred that the death resulted from defendant's negli
gence in failing to operate the train at a proper speed,
omission to warn the decedent by whistle or bell, and a

breach of the duty to provide him with a safe place to

"Cook v. United States, No. 82, Oct. Term, 1932.
" Proclaimed May 22, 1924, 43 Stat. 1761.
13 36 Stat. (1922), U. S. C. 356, �581 (1926).
"36 Stat. 291 (1910), 45 TJ. S. C. �51 (1926).
isRocco, Executrix, etc. v. Lehigh Valley R. R. Co., No. 359, Oct.

Term, 1932.
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work. It was urged in defense that the decedent assumed
the risk and that his own contributory negligence barred
a recovery. The questions presented were whether there
was a duty owing to the decedent by the defendant to warn

him of the approach of the train or to keep a lookout for

him; and whether the decedent's disobedience to the un

written rule was the primary cause of his death so as to
render immaterial any neglect on the part of the motor-
man. The State court had held that the decedent's negli
gence was the primary cause of the accident as a matter
of law, and that, therefore, the action could not be main
tained. The Supreme Court indicated that the unwritten
rule upon which the defendant relied did not peremptorily
forbid the decedent to start on his inspection tour, but
merely required that he acquaint himself with the train
schedules and conduct himself accordingly. The Court
further stated that the decedent's noncompliance with the
rule was a concurrent cause but not the primary cause of
the accident. His negligence did not preclude a finding by
the jury that his death was in part due to the negligence
of the respondents through their servants. The Act im
poses liability upon the carrier for injury or death result
ing, "in whole or in part," from the negligence of any of
its employees, officers or agents.

W. T. C, Jr.
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FEDERAL LEGISLATION

RATIFICATION BY CONVENTION OR LEGISLA
TURE�CONSTITUTIONAL ENIGMA

THE second session of the 72d Congress convened on

December 5, 1932, and that same day the House

suspended its rules for the immediate consideration of
House Joint Resolution No. 408, to repeal the 18th Amend
ment. The resolution was defeated.
The following day, Senate Joint Resolution No. 211, a

companion measure, was introduced in the Senate and
referred to the Committee on the Judiciary of that body.
Both of these resolutions called for ratification of the

new Amendment by submitting it to conventions in the
several States, a method of ratification never once tried in
the one hundred and forty-four years that the provision
therefor has resided in the Constitution of the United
States.1
On January 6 (Calendar day, January 9), 1933, the

Senate Committee on the Judiciary reported out its reso

lution, in which all after the resolving clause had been
stricken out, and a new resolution inserted, providing for
the traditional method of ratification "by the legislatures
of three-fourths of the several States."
What had happened in the thirty-four intervening days,

so that sentiment for repeal ratification by convention�

expressly provided for in the 1932 platforms of the two

major political parties�had dwindled away and recourse

was once again had to the time-tested legislature method?
The answer, fanciful though it may seem, is that the
Fathers of the Constitution were dead, and none but they
knew what ratification by convention entailed.

i Article V of the Constitution provides: "The Congress, whenever
two-thirds of both Houses shall deem it necessary, shall propose amend
ments to this Constitution, or, on the application of the legislatures
of two-thirds of the several States, shall call a convention for pro
posing amendments, which, in either case, shall be valid to all intents
and purposes, as part of this Constitution, when ratified by the legis
latures of three-fourths of the several States, or by conventions In
three-fourths thereof, as the one or the other mode of ratification may
be proposed by the Congress: . . ."
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More specifically, during those thirty-four days, two
eminent members of the American bar had come forward,
each with a careful, logical treatise upon the subject of
ratification by convention. One said that it meant one

thing; the other said that it meant something entirely
different. The Judiciary Committee of the Senate could
not choose between the arguments; at length cut the
Gordian knot by deserting the convention method alto
gether.
When the Senate took up for consideration its repeal

resolution, the question of ratification by convention was

debated at some length. Although it proved an absorbing
subject to the constitutional lawyers in that body, other
Senators expressed their views that the question was purely
academic. The Senate amended the resolution so as to make
it operative as a constitutional Amendment "when ratified
by conventions in three-fourths of the several States," by
the provisions of its preamble, and also added the following
section:

"Sec. 3. This article shall be inoperative unless it shall have
been ratified as an amendment to the Constitution by conventions
in the several States, as provided in the Constitution, within seven

years from the date of the submission hereof to the States by the
Congress."

As amended the resolution passed the Senate on Feb
ruary 16, 1933, and went to the House, where it was

adopted on February 20th.
Since no bill was discussed in either house, whereby Con

gress would provide the machinery for setting up conven

tions in the several States, it appeared that Congress was

content to let the States provide for their own procedure.
The intriguing nature of the question to students of the

law is referred to by Hon. James M. Beck, Representative
from Pennsylvania, one of the two eminent jurists above
mentioned, when, in his address before the House on De
cember 7, 1932,2 he said:

"Let me say . . . that we are enjoying the rare privilege of
discussing a constitutional question of first Impression. Ordinarily,
at this late period in the Republic's growth, when we try to dls-

2 76 Cong. Rec. (Daily copy) 113 (1932).
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cuss any constitutional question we hare to dig down through
successive strata of judicial decisions, especially of the Supreme
Court of the United States, and as those of lis who are familiar
with that class of legal work well know, the commentators of the

Supreme Court often do more to obscure the text than to clarify
It, and if we could only rely on the virgin text, it would often b�

easier to reach a conclusion as to what the founders of the Republic
really meant, than to read the lengthy commentaries of later

generations. This is true of all commentaries."

Congressman Beck had risen to oppose the arguments
of the other eminent jurist, A. Mitchell Palmer, former
Attorney General of the United States. Mr. Palmer had
declared in a brief,3 that the Congress alone had the power
to set up the convention machinery in the several States,
whereby an Amendment would be ratified. Mr. Beck

argued that this power resides exclusively in the indi
vidual States.
Although the question is of first impression, it will im

mediately be seen that the two lines of argument follow
the historic appeals for centralized control of government
on the one hand, and for "State's rights" on the other.
Mr. Palmer, supporting the first line of argument, de

clared that "the Constitution was established by the people
acting as sovereigns of the whole country and that it is
not a contract or treaty between the States." He cited in
support a number of decisions of the Supreme Court of
the United States: Barron v. Baltimore,* Chisholm v.

Georgia* and Martin v. Hunter's Lessee*

Mr. Palmer continued :

"It necessarily follows as a second principle that the States, as

such, posst-s no general or implied power with reference to

amendments to the Constitution. Clearly the States have no such

power unless it was delegated to them by the Constitution itself,
and no such delegation is found therein. The Constitution In

Article V provides the exclusive method of amendment."

The Supreme Court has held that "ratification by a

3 76 Cokg. Rec. (Daily copy) 138 (1932).
<7 Pet, 243, 8 L>. Ed. 672 (1833).
5 2 Dall. 419, 471, 1 Curt. 16, 60, 1 L. Ed. 440 (1793).
�1 Wheat. 304, 324-25, 4 L. Ed. 97 (1816).
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State of a constitutional Amendment is not an act of legis
lation within the proper sense of the word"; Hawke v.

Smith.7 The same court, in Leser v. Gamett,* declared;
"But the function of a State legislature in ratifying a

proposed amendment to the Federal Constitution ... is a

Federal function, derived from the Federal Constitu
tion; . . ."

Mr. Palmer then stated his conclusion :

"This determination necessarily includes a decision that the

State, as such, has nothing to do with the process of ratification,
since that process is held to be a Federal function and therefore
one oyer which the State government can not in the nature of

things have any power. If so, the State can not act in creating
or maintaining the convention or in determining how It shall

operate. This leaves an inevitable dilemma�either the Congress
has the necessary power or no one has it. That section of the

people of the United States who happen to reside in a particular
State, have as such, no organization. The Constitution neverthe
less empowers the Congress to call upon them to act by a con

vention. They can not act unless some authority determines how
the convention shall be chosen and shall operate. The State can

not make this determination without exercising the control which
the Supreme Court has determined it could not exercise. The

Congress can make the necessary regulations as a normal part
of its task of procuring the decision of the question of ratification

by convention. As a necessary part of the performance of this
Federal function it can regulate and pay for the organization of
the agencies which no other governmental body has power to
set up. . . .

"But how shall these conventions be called? How shall they
be constituted? How many delegates or representatives shall
they contain? When shall the conventions meet? How soon may

they act? May they act by majority vote or is a greater propor
tion of those present necessary for action? On all these questions
the Constitution is silent. Is it proper that questions like these
shall be left for possible different determinations by the different

legislatures of all the States, or shall Congress under its implied
powers prescribe the uniform action to be taken in all States?"

Mr. Palmer concluded that Congress shall.
Congressman Beck, in summoning his opposing argu

ments, reverted to the period when the Constitution was

'253 U. S. 221, 229, 64 L,. Ed. 871 (1919).
8 258 U. S. 130, 66 L. Ed. 505 (1921).
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drafted, so as to determine the reason that the framers

included in Article V, ratification by conventions. He
showed that Article I, Section 4, provides expressly for

Congressional supervision for the holding of elections of
Senators and Representatives, and that in Article II, Sec
tion 1, the method of forming the electoral college in each
State is left to the legislature thereof to determine; and
Mr. Beck pointed out that the "college" is in reality a con

vention, formed for a purpose of only less importance than

amending the Constitution�that of electing a President.
Therefore, the failure of Article V to mention the manner

in which conventions shall be set up, is "not so much of
a census omissus as at first it might seem to be the case" ;
because the power of Congress was carefully limited "to
one thing and one thing alone�and that was the selection
as to which of the two agencies should ratify an amend
ment. . . ."
Mr. Beck then demonstrated that the Articles of Con

federation, which preceded the Constitution, provided for
amendments when "affirmed by the legislatures of every
State." Instead of following this amendment procedure,
the framers of the Constitution by resolution declared that

they would submit their document "to a convention of the

delegates chosen in each State by the people thereof un
der the recommendation of its legislature for their assent
and ratification, . . ." And the Constitution was actually
ratified by conventions in the several States, each State
proceeding in its own way to elect delegates and to take
such action as it thought proper.
Mr. Beck continued :

"That being true, you then see the habit of mind, and no other

habit of mind was conceivable at that time, that when they wrote

into the Constitution this provision that there could be a right
in Congress to select a method of ratification but said nothing
further as to any power of Congress to supervise the details of

such ratification, they were acting with a conception of sovereign
States, not as old then as now, but then in its pristine purity
and strength. In other words, they were thinking along the lines

of a union, of an 'indissoluble union of indestructible States,'
where if any attempt were made to change or modify the organic
instrument of government which united the otherwise sovereign
States, that, of necessity, it would have to go back to those States,
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and then they would In their own residual capacity as sovereign
States determine whether any amendment to the Constitution
should be adopted."

Mr. Beck then declared that to read a meaning into the
Constitution that would allow Congress to enter the States,
set up the machinery to determine qualifications for dele
gates to the conventions, the number that would constitute
a quorum, and the number of affirmative votes necessary
to ratify, would be "to write a new one and to cross a

fateful Rubicon."
Declaring that much of Mr. Palmer's argument is based

upon "fugitive expressions" of the Supreme Court, Mr.
Beck examined the decision in Hawke v. Smith,9 supra,
and argued:

"Therefore, bear in mind in the legal metaphysics of this ques
tion that while the Supreme Court speaks of the source of ratify
ing power being in the Constitution, the power of the constituent

States to determine whether they will or will not ratify an amend
ment Is antecedent to the Constitution and grows out of their

nature as sovereign States that created a compact by their own

voluntary act. The States are limited by the Constitution as to

method and must accept the results of that method, but th�

process of accepting or rejecting amendments is a part of their
residual power."

Further on, Mr. Beck expressed the same idea by de

claring that "if every State of the Union were to assemble
tomorrow and unanimously agree, without any action of

Congress, that they would change the Constitution, they
could change it by such unanimous consent. Who could
object, if all agreed?"
Taking up Mr. Palmer's argument that the State legis

latures, when ratifying an Amendment, are performing a

Federal function�and it was so held by the Supreme
Court in Leser v. Gamett 10

�Mr. Beck said that it is more

accurate to call it a "constitutional function" and asks
what follows if "the most sacred of all functions of the
States, as to whether they will or will not accept a mod
ification of the fundamental compact" be held to be per-

� Supra note 7.
� Supra note 8.
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formed by their legislatures as mere agencies of the
Federal Government. He answered thus :

"It follows, . . . that thereupon Congress can say, 'Yes, the
Constitution made the legislature of the States a Federal agency.
We will therefore set up a legislature. We will determine how
the members shall be elected to it. We will determine the manner

and the time of its meeting. We can send a United States marshall
to its sessions to sit beside the speaker of the house, or to sit In
his place, perchance, to determine that that legislature shall carry
out a Federal function.' . . .

"The moment you say that the United States can dictate to or

control a State legislature in the exercise of a reserved function,
. . . that moment you have struck down the last semblance of

authority of the sovereign State, and you have destroyed Its
conscious pride of sovereignty and overthrown the essential nature

of the Union."

R. H. A.

PROPOSED AMENDMENTS TO THE FEDERAL
ESPIONAGE ACT OF 1917

DURING the first session of the present Congress a

Bill1 repealing certain provisions of the Espionage
Act ox June 15, 1917,* was introduced in the Senate by Mr.
Walsh of Montana. This Bill received a favorable report
from the Committee on the Judiciary and is now before
the Senate.3 The Bill deals with certain provisions of the
Espionage Act which was passed to meet conditions exist
ing at the time of the entrance of the United States into
the World War and immediately prior thereto, and pro
poses to amend that Act by repealing Section 3 of Title I
and Sections 1, 2, and 3 of Title XII.
The section first above named is as follows :

"Sec. 3. Whoever, when the United States is at war, shall will

fully make or convey false reports or false statements with intent
to interfere with the operation or success of the military or naval
forces of the United States or to promote the success of its
enemies and whoever, when the United States is at war, shall will

fully cause or attempt to cause Insubordination, disloyalty, mutiny,

i S. 1068, 72d Cong. 1st Sess.
� 40 Stat. L. 217.
* Sen. Rxp. No. 442, 72d Cong. 1st Sen.
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or refusal of duty, in the military or naval forces of the United

States, or shall willfully obstruct the recruiting or enlistment of

the United States, to the injury of the service or of the United

States, shall be punished by a fine of not more than $10,000 or

imprisonment for not more than twenty years, or both."

In May, 1918, this section was amended so as to make
it much more comprehensive and so as to include spe

cifically many offenses not contained in the earlier and

simpler form.4 However, in 1921, this amendatory Act
was repealed 5 and as it now appears in the law it was a

part of the Act referred to as originally passed. This pro
vision of the Act, though it remains on the statute books,
is, by its very wording, restricted in its application to the
existence of a state of war.
Under section 3 of Title I, either in its original form

or as it was amended, innumerable prosecutions were in
stituted and convictions had resulting in sentences of im

prisonment for long periods, in most cases for words

spoken or written, the statute having been construed and
the verdicts rendered under the influence, or at least in
the midst of the passions incident to the war.6 Convic
tions for expressions used in private correspondence were

not unusual. "It became criminal to advocate heavier
taxation instead of bond issues, to state that conscription
was unconstitutional though the Supreme Court had not

yet held it valid, to say that the sinking of merchant ves
sels was legal, to urge that a referendum should have pre
ceded our declaration of war, to say that war was con

trary to the teachings of Christ." 7 In many of these
prosecutions the sentences imposed were actually excessive.
There were "at least 11 persons committed to prison for
10 years, 6 for 15 years, and 24 for 20 years." 8 In his
dissenting opinion in the Abrams Case,3 Justice Holmes,
dealing with the 20-year sentences there imposed, said:

* 40 Stat. L. 553, c. 75, sec. 1.
s 41 Stat. 1359, c. 136.
� Bupra note 3, p. 2.
t Chafee, Freedom of Speech, p. 57, and cases cited.
s Id. p. 87.
� United States v. Abrams, 250 U. S. 616, 63 L. Ed. 1173 (1919).
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"In this case sentences of twenty years imprisonment have

been imposed for the publishing of two leaflets that I believe the

defendants had as much right to publish as the Government has

to publish the Constitution of the United States now vainly
invoked by them. Even if I am technically wrong and enough
can be squeezed from these puny anonymities to turn the color

of legal litmus paper, I will add, even if what I think the neces

sary intent were shown, the most nominal punishment seems to

me all that possibly could be inflicted, unless the defendants

are to be made to suffer not for what the indictment alleges,
but for the creed that they avow."

That the sentences imposed were extravagant becomes

apparent when we realize that none of the prisoners in

jail for violation of the Espionage Act served twenty
years. At the close of the war Executive clemency was

exercised in most, if not all the cases, largely because of a

general recognition that the circumstances under which
the trials took place negatived the idea that a calm judg
ment could have been rendered.10
As is pointed out in the Senate Judiciary report,11 sec

tion 3" of Title I was not, contrary to popular opinion,
necessary for the adequate protection of the United States
during the war. Legislation sufficient to curb interference
with the Government's war program was already on the
statute books. If the laws previously in effect had been
adequately enforced such interference could have been
completely curbed. Sections of the United States Code"
relating to seditious conspiracy and the inciting of rebel
lions and insurrections were successfully invoked in the
cases of Wells v. United States 13 and in Goldman v. United
States.1* If section 3 of Title I is repealed, these other
laws will remain in effect and would be more than ade
quate to protect the nation.

" Rep. Atty. Gen. 1919, Exhibit 21, Chafee, Freedom of Speech,
Appendix 2.
n Supra note 3, p. 6.
"R. S. sec. 5336; Mar. 4, 1909, c. 321, sec. 6, 35 Stat. 1089; R. S.

sec. 5440; May 17, 1879, Ch. 6, 21 Stat. 4; Mar. 4, 1909, ch. 321, sec.

37, 35 Stat. 1096; R S. sees. 5323, 5427, Mar. 4, 1909, ch. 321, sec 332,
35 Stat. 1152.
"257 Fed. 605 (C. C. A. 9th, 1919).
i*245 U. S. 474, 62 L. Ed. 410 (1917).
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The other sections of the Act which the Bill would re

peal, namely, sections 1, 2, and 3 of Title XII,15 relate to

the mailing of material alleged to be in violation of any
provision of the Espionage Act. The essential provision
is contained in section 2, and is as follows:

"Letters or writings advocating treason declared unmailable.

Every letter, writing, circular, postal card, picture, print, en

graving, photograph, newspaper, pamphlet, book, or other publi
cation, matter or thing, of any kind, containing any matter advo

cating or urging treason, insurrection, or forcible resistance to

any law of the United States, is hereby declared to be non

mailable."

Section I declares nonmailable letters, etc., in violation
of any of the provisions of the Espionage Act. Section 3
fixes a maximum penalty of not more than $5,000 and/or
five years' imprisonment for violation of these sections.
This Title in its original form not only remains in the
body of our law but it is not even suspended until the next
war. It is now operative and ready for use at any time.
The most noted case arising under this Title was the

famous Milwaukee Leader Case 16 affirming the Postmaster
General's order denying the Milwaukee Leader second-
class mailing privileges because it habitually published
matter which was unmailable under the Act. Justice
Clarke writing for the court, held that the power to re

voke the privilege is inherent in the power to carry out
the postal laws, and especially the Classification Act of
1879, accorded the Postmaster General. He notes that
such an order does not exclude the paper from the mails
absolutely but only from the lower second-class rates
until further order. In his dissenting opinion, Justice
Brandeis, answering the argument that the paper might
have been carried either first or third class or by other
means of transportation, says:

"The Government might, of course, decline altogether to dis
tribute newspapers; or it might decline to carry any at less than

the cost of the service; and it would not thereby abridge the

is U. S. C. 18, sees. 343-345.
i� U. S. ex rel. Milwaukee Social Democratic Publishing Co. v. Burle

son, 255 U. S. 407, 65 L. Ed. 407 (1921).
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freedom of the press, since to all papers other means of transporta
tion would be left open. But to carry newspapers generally at a
sixth of the cost of the service and to deny that service to one paper
of the same general character, because to the Postmaster General
views therein expressed in the past seem illegal, would prove
an effective censorship and abridge seriously freedom of ex

pression."

Justice Holmes, concurring in the dissent, likewise recog
nizes that "the regulation of the right to use the mails by
the Espionage Act has no peculiarities as a war measure."
This Title of the Act is not, as has been shown, a war

measure. It is, until repealed, part of the permanent law
of the land, not even suspended during peace time, but
ready at any time for* use against publishers of an un

popular cause. That it has apparently fallen into disuse
is evidence of its unpopular operation.17
A mere inspection of section 1 of Title XII in its present

form makes obvious its complexity. As originally enacted
the section declared unmailable all matter in violation of
the Espionage Act. Now that that Act has taken its place
in the United States Code all various sections must be
specified.18 There is no apparent reason for declaring
matter unmailable which violates this particular law
rather than any other and the arbitrary power thus ac

corded an administrative official is, in the opinion of the
drafters of the Judiciary Committee report, both contrary
to our free tradition and unworkable in practice. To

quote the report : 19

"The committee is further of the view that it is unwise to

invest the post-office authorities with the power to determine
whether an article or articles in a newspaper does or does not

offend against the statute, a question often so delicate as that
learned judges of the Supreme Court have differed in the con

clusion at which they have respectively arrived when called upon
to solve it."

w Supra note 3, p. 9.
!8 Because the Espionage Law has become incorporated in the TJ. S.

Code, the first section of Title XII, U. S. C. Title 18, sec. 343, declares
nonmailable writings violation a large number of specified sections of
the Code.
v Supra note 3, p. 2.
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Thus it is to be seen that the Bill would repeal two
specific provisions of the law contained in our over

crowded statute books. The first because it is strictly a

war measure having; no application in time of peace, and
because Congress may safely be relied upon, in the event

of the occurrence of another war calling for legislation of
an extraordinary character, to meet the emergency as it

may arise ; and the second because it is no longer of prac
ticable application. G. A. C, Jr.

AN ADVANCE IN LABOR LEGISLATION� THE
ANTI-INJUNCTION ACT

VIRTUALLY from the very day when that portion of the
Clayton Act of 1914 devoted to the working man's in

terest was proclaimed the "Magna Charta of Labor" a move
ment has been afoot to rectify the defects of that legis
lation.1 The movement grew with the passing of each
term of court as judicial construction or "evaporation" of
the statute, as Professor Frankfurter suggests, rendered
the legislation practically useless as an instrument of

legal protection for labor. It is a matter of recent legis
lative history that this movement to provide better labor

legislation culminated with the enactment of the "Anti-

injunction Act," 2 a detailed piece of legislation calculated
to meet and overcome at least the more publicized of the
defects of the Clayton Act, namely, the failure to regulate
the use of the decree of injunction by the courts and the
failure to prescribe a remedy for the laborer against the
"yellow dog" contract. But the Anti-injunction Act does
more than offset the better known vices. The Act sup
plants the brevity and indefiniteness of the prior Act with
a set of rules, very specific in their terms and provisions,
for the conduct of the Federal equity courts in labor dis
putes. It is an enactment leveled at the jurisdiction of
these courts, defining and limiting their jurisdiction in
labor controversies.
The general outlines of the Anti-injunction Act are

138 Stat. 738 (1914), 29 U. S. C. �52 (1926).
a 47 Stat. 70 (1932), 29 U. S. C. Supp. VI, 101 et seq. (1932).
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more or less well known. The literature upon the subject
matter of the law is voluminous.3 But the more specific
details of the Act as it was enacted are not so well known.
It is intended here to enumerate the more interesting fea
tures of the Anti-injunction Act and to suggest some of
the constitutional problems which troubled the legislators
and which will trouble the lawyers and the courts in the
future.

Perhaps the most interesting, if not the most significant
of the novel portions of the Act, is that section which
makes a precise declaration of public policy with regard
to the employment relationship and of the part which the
doctrine of freedom of contract will have in the law con

cerning that relationship.4 The Congress, first of all, has
declared itself for the maintenance of this doctrine of
the law. And, secondly, in giving effect to the principle
it has extended public blessing to collective bargaining,
which is to say, to the labor union. The freedom of asso
ciation of workers and of employers alike is held to be a

necessity in order to foster freedom of contract. Collective
bargaining, it is indicated, tends to restore the balance
between the interested parties to the employment contract
and to retrieve the worker from the helplessness in which
he finds himself when dealing with corporate employers
and under the conditions of mass-production methods.
The significance of this declaration of public policy is

not so much the nature of the policy declared as the fact
that Congress has seen fit to declare a policy. As a result
of this legislative effort equity courts, henceforth, will be
required when dealing with labor disputes to make their
decrees conform not only to findings of fact, to principles
of equity, and to specific procedural rules, but also to the
dictates of public policy as declared by Congress.5 Prior
to the enactment of the Anti-injunction Act the difficulties
confronting the courts, in dealing with labor controversies
and in arbitrating the conflicting interests aroused by the
clash, might be classified broadly as two: the determina-

3 The authority on the history and subject matter of the act Is:
Fbankfubtkb and Gbehne, The Labor Injunction (1930).

* Supra note 2, at �2.
* Supra note 2, at �3.



346 GEORGETOWN LAW JOURNAL

tion of what the public policy is in the absence of any
statutory indication, and the application of the policy to
the actual case at hand. The legislative declaration of
policy removes at least one-half of the difficulties facing
the court and banishes to as great an extent the perplexity
which arises outside the courts as a result of the lack of

precise concurrence of judicial opinion as to what con

stitutes public policy.
Worthy of attention, also, is the manner in which the

Anti-injunction Act by its provisions seeks to curb the

"yellow dog" contracts. That it was the intention of the

legislators to strike at the anti-union contracts is gener

ally understood. But just what is the method employed
in the Act to outlaw these contracts?
From a reading of the Act three facts of significance in

this connection appear in answer. First, the "yellow dog"
contracts are outlawed by the statute's outright prohibi
tion against any aid to their enforcement being extended
by the Federal courts. Secondly, not only is equitable
relief refused where these contracts are in question, but
recovery at law in courts of the United States is also de
nied.6 And, thirdly, while the "yellow dog" contract is

specifically declared to be contrary to public policy, it is
not declared to be illegal. Thus it may be said that the
method of nullifying these contracts is in fact a provision
against their enforcement in Federal courts. The fact
that such contracts were not specifically declared illegal
appears to be a condescension made by Congress in favor
of those States which may recognize and enforce these
contracts.
Another section of the Act relates specifically to the

issuance of injunctions, and lists acts occurring during
labor disputes which shall not be enjoined.7 These acts as

set out in the statute constitute a rough catalogue of the
occasions upon which an issuance of injunctions were gen

erally considered to be abuses of the injunctive power. It

is to this section that the lawyer must now look to find the
details of the new labor charter.
These instances of specific prohibition must be consid-

� Ibid.
i Supra note 2, at �4.



FEDERAL LEGISLATION 347

ered together with the definition which the Act gives to
the term "labor dispute." 8 By way of explanation of the
purpose of the definition it may be recalled that one of the
alleged technicalities whereby the courts stripped the
Clayton Act of its usefulness was the construction put
upon the word "employment." The Clayton Act prohib
ited the granting of an injunction in a controversy between
employer and employee growing out of the terms or con

ditions of employment.9 The courts decided in subsequent
cases that certain violence on the part of strikers or the
replacement of the strikers by other workmen terminated
the employment relationship and thus brought the con

troversy within the jurisdiction of the equity court. The
statutory prohibition against the injunction did not ex

tend beyond the termination of the contract, and hence
the injunction might then issue. A purpose to overcome

this defect prompted the drafters of the Anti-injunction
Act to define the disputants of a labor controversy to be
those standing "in proximate relation of employer and
employee." Will the introduction of the word "proximate"
offset the narrowing effect of judicial definition of the
limits of the employment relation as the authors of the
Act hope? Or will the courts find the adjective to be not
of material importance and thus curtail measurably the
intended operation of the new legislation?
In still another important respect the Act provides sub

stantial changes in equity jurisdiction. For, by its terms,
hearings are required to be held before an injunction,
whether temporary or permanent, may be issued.10 These
hearings are for the purpose of establishing as a matter
of record the jurisdiction of the equity court. However,
to the customary grounds of jurisdiction, namely, actual
or threatened irreparable injury to the complainant and
want of adequate remedy at law, other requisites are

added. The first of these is:

"That the public officers charged with duty to protect complain-

s Supra note 2, at �14 (c).
� Supra note 1.
io Supra note 2, at �8.
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ant's property are unable or unwilling to furnish adequate pro
tection.""

To give further weight to this clause it is required of
the courts that due notice or personal notice of these hear

ings shall be given to all persons against whom relief is

sought and to the officials who should afford protection. A
second requisite for jurisdiction is the following:

"That as to each item of relief granted greater Injury will be
Inflicted upon complainant by the denial of relief than wlU be
inflicted upon defendants by the granting of relief.""

Those legislators making objection to this clause de
scribed it as an attempt to import into the law of con

tracts the idea of proportional damages employed in some

State jurisdictions in the law of torts. Be that as it may,
the clause definitely adds somewhat to the difficulty of ob
taining equity relief in labor cases. But the Act goes one

step further in its requirement that relief shall not be
granted where the complainant has not exercised every
reasonable effort to terminate the difficulties by negotia
tion, by methods of voluntary arbitration or mediation,
such as may be provided by law.13 And this, indeed, is a

new idea upon which to limit and determine equity juris
diction in coping with the labor problem. There must be
not only an absence of adequate remedy at law but a

practical impossibility of self-help as well.
There are other novel and interesting features in this

Act. These few must suffice to illustrate the comprehen
sive nature of the Act. Three of the numerous clauses
just discussed have been the subject of objections to the
Act made by minority members of the Congressional
committees on constitutional grounds.14 These phases of
the Anti-injunction Act will be considered from the con

stitutional point of view.
Doubt has been expressed as to the validity of the action

of Congress in declaring broadly the public policy with

" Supra note 10, at (e).
12 Supra note 10, at (c).
is Supra note 2, at �9.
" Sen. Rep. No. 163, pt. 2, 72d Cong. 1st Sess., at pp. 5-7, 13.
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regard to labor organizations and in voicing approval of
collective bargaining. After all, it is pointed out, contract
law is a matter of State concern as well as Federal, and
freedom of contract is a principle which the State law and
courts may seek to maintain and interpret after a differ
ent fashion from that attempted in the Anti-injunction
Act. The practical consequences of a conflict of laws on

this point between the State and the Federal jurisdictions,
even apart from the constitutional conflicts over divergent
views as to what constitutes public policy in the matter,
would be dire. While it is understood that Congress may

properly declare the policy where the employment relation
has to do with interstate commerce, the question whether

Congress has acted validly in making such a broad dec
laration of policy upon the subject, without mention of
the inter-state and intra-state distinction, is at present
without an answer.

Another questionable phase of the Act is that which

specifically extends to the person accused of contempt of
an equity court order the right of trial by jury in all cases

arising under the Act, except where the contempt is "com
mitted in the presence of the court or so near thereto as to

interfere directly with the administration of justice. . ." 15

This constitutes an extension of the jury trial in contempt
cases and is in apparent disregard of the distinction be
tween civil and criminal contempts to which the courts
have previously adhered in adjudicating the question
whether Congress might require trial by jury in contempt
proceedings. In construing the more restricted clause con

tained in the Clayton Act giving the enjoyment of the

jury trial to the subject of contempt proceedings, the Su

preme Court has said, in effect, that the contempt must
be of a character equivalent to a crime. To quote the
court: "The only substantial difference between such a

proceeding as we have here and a criminal prosecution by
indictment or information, is that in the latter the act

complained of is the violation of a law, and in the former
the violation of a decree. In the case of the latter, the
accused has a constitutional right to trial by jury; while
is Supra note 2, at �12.
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in the former he has not." 16 But the present Act takes
no notice of such restrictions and includes all acts of con

tempt, whether civil or criminal in nature, which are not

committed directly in the presence of the court or nearly
so. What will be the answer of the courts to a request for
a jury trial by a person accused of a civil contempt; for

example, contempt of a remedial decree issued on behalf of

an employer and imposing a fine for his indemnity? That

is not an easily answered question at the moment.

However, the denial of both legal and equitable relief

to "yellow dog" contracts gave vent to the hottest con

stitutional controversy in the Congressional committees.
The argument of the opponents of this portion of the Act

is, first, that there is not and cannot be any limita
tion placed upon the employer's or employee's liberty of
contract. In fact the Supreme Court in its decisions and
State courts in numerous decisions have held that statutes

declaring such contracts illegal are themselves void for the

very reason that these statutes interfere with the ability
to contract.17 The absence of an outright declaration of
the illegality of these contracts is pointed to as evi
dence of doubt in the minds of the legislators themselves
on the constitutionality of the measure. Others challenge
the Act on this score as an effort to do by indirection what

may not be done in a forthright manner. Secondly, it is
asked, how, once a contract of this nature exists, the Fed-

� Michaelson v. United States, 266 U. S. 42, 62, 69 L. Ed. 162 (1924).
"Ooppage v. Kansas, 236 U. S. 1, 59 L. Ed. 441 (1915); Adair v.

United States, 208 U. S. 161, 52 L. Ed. 436 (1907); Hitchman Goal &

Coke Co. v. Mitchell, 245 U. S. 229, 62 L. Ed. 260 (1917); People v.

Western Union Telegraph Co., 70 Colo. 90, 198 Pac. 146 (1921); Gil

lespie v. People, 188 111. 176, 58 N. E. 1007 (1900) ; Coffeyville Brick and

Tile Co. v. Perry, 69 Kans. 297, 76 Pac. 848 (1904); State v. Daniels,
118 Minn. 155, 136 N. W. 584 (1912); State v. Julow, 129 Mo. 163, 31
S. W. 781 (1895); Goldfield Mines Co. v. Miners' Union, 159 Fed. 500

(1908) ; People v. Marcus, 185 N. Y. 257, 77 N. E. 1073 (1906) ; Jackson

v. Berger, 92 Ohio St. 130, 110 N. E. 732 (1915); Bemis v. State, 12
Okla. Cr. 114, 152 Pac. 456 (1915) ; Commonwealth v. Clark, 14 Pa.

Super. Ct. 435 (1900) ; State v. Kreutzberg, 114 Wis. 530, 90 N. W. 1098

(1902); United States v. Scott, 148 Fed. 431 (1906); Order of Railroad
Telegraphers v. Louisville & N. F. Co., 148 Fed. 437 (1906); appeal
dismissed, 214 U. S. 529 (1909); In re Opinion of Justices, 271 Mass.

598, 171 N. E. 234 (1930).
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eral Government can constitutionally refuse to give pro
tection to the property rights growing out of the contract.
Is not the remedy at law and in equity existing at the time
the contract was made a part of the contractual right
which must be protected and which may not be impaired?
This is a nullifying of the contracts by unconstitutional
methods. The fundamental questions involved are best
stated thus:

"(1) Can the Congress by indirection through the device of the
denial of remedy at law or in equity in the courts of the United
States make void a contract Which has been held valid by the

courts of last resort of the several States and which is beyond the

legislative control of Congress?
"(2) Will not the denial by Congress of all remedies in the

courts of the United States be tantamount to a declaration that

such contracts are illegal?"18

This in brief form is the Anti-injunction Act. No one

doubts but that its provisions are a definite advance over

the provisions of the Clayton Act. But neither has any
one been so sanguine about the legislation as to make of
it a new Magna Charta for labor. The sad experience had
with the Clayton Act has made the protagonists of the
cause of labor more wary. And then the Act contains

many features novel to labor legislation, and novelties in
the statutory law are always good causes for doubt. Also
there are the constitutional hurdles to be considered.
With our economic conditions what they are, one need
not expect to long await the litigation of this statute.

J. T. M.

i� Supra note 14, at 7.
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NOTES

COURTS�Rule Making Power.

It Is said that courts have the inherent power to prescribe appropri
ate rules and provisions of practice and procedure. The term "inher
ent" may be justified in speaking of the common law courts in England
and the early colonial courts in America. But in speaking of courts

which have been created by statute since the Revolution, would it not
be more fitting to regard the power that such courts have to make
rules as arising from the specific statutory authority, and consider
them as having powers implied in fact rather than inherent powers?
It has been held1 that "rules of court have the force of law, and are

binding upon the court, and upon suitors, and those who represent
suitors. They cannot be dispensed with to meet the hardship of a

particular case." These rules must be reasonable and not in conflict

with any statute, and they may not be of such a nature as to deprive
a party of his legal right,2 but when they are adopted they have the
force of law as to the conduct of the business at hand before the court.

In the case of Hall v. O'Brien3 the relator prayed for a writ of man
damus to compel a judge of a circuit court to hear a chancery cause

then pending in that court. The petition alleged that the court, be
cause of the presence of the jury and jury cases, would not consider

chancery matters during the general term which had expired, so the
relator sought a hearing of his cause during the special term. A rule
of court provided that "no case in which there is a defense and objec
tion by any party in interest will be heard, considered or decided at

any special term except by agreement of the parties interested." Held,
that the writ of mandamus did not lie in such a case, the rule of the
court being a reasonable one.

All matters which regulate the practice of the court and which
facilitate the transaction of its business are subject to these rules of

courts, unless such practice or procedure have been regulated by the
general or special laws. The time, place and manner of doing any
act is ordinarily the proper subject of these rules, and unless the parties
comply with them they are considered waived. Some of these matters
which are typical of those subject to regulation are the form of plead
ings; affidavits of merit or defense; time for application for change
of venue; time for presenting special instructions and interrogatories
to the jury; errors of law to be considered on motion for a new trial;
the form and time of filing transcripts on appeal; arguments of coun
sel; the time for filing exceptions; and fees and costs.4
In considering one of the Admiralty Rules, the Supreme Court of

1 Murphy v. Gould, 39 App. D. C. 363 (1912).
* State ex rel. Caldwell v. Cockrell, 280 Mo. 269, 217 S. W. 524 (1919).
3 97 W. Va. 77, 124 S. E. 507 (1924).
* 15 C. J. 905.
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the United States saids that "the function of rules is to regulate the

practice of the court and to facilitate the transaction of its business.

This function embraces, among other things, the regulation of the

forms, modes and times for proceedings. Most rules are merely a

formulation of the previous practice of the courts. Occasionally a

rule is employed to express, in convenient form, as applicable to cer

tain classes of cases, a principle of substantive law which has been

established by statute or decisions. But no rule of court can enlarge
or restrict jurisdiction. Nor can a rule abrogate or modify the sub

stantive law. This is true, whether the court to which the rules apply
be one of law, or equity or of admiralty. It is true of rules of practice
prescribed by this court for inferior tribunals, as it Is of those rules

which lower courts make for their own guidance under authority con

ferred." A court rule may not extend the time within which a litigant
may apply for a writ of error. In the case of Covey v. Williamson9

a rule of the Municipal Court of the District of Columbia excluded

Sundays and holidays in calculating the time provided for by them.

The statute in force at the time did not exclude Sundays and holidays.
It was held that "where the statute provides, as here, that the act

must be done within a certain number of days, no rule of court could

enlarge the time. True, both the municipal court and this court are

authorized to make rules of practice, but they must not be in conflict

with any statute."
Rules of court which are adopted for the dispatch of business must

be written. Because of the fact that they have the force of law when

adopted, they should not only be promulgated formally, but should
also be placed into some permanent form.' In the Federal Courts it
is admitted that written rules are to be preferred, but they have fol
lowed the case of Fullerton v. United States Bank9 in holding that a

given practice may be established by a custom which is uniform over

a period of years.
Rules of court may not be suspended, disregarded or abandoned, and

a failure to comply with the provisions of such rules is reversible
error. In the case of Presho State Bank v. Northwestern Milling Co.*
a litigant asked for a certain instruction to be given, which was re

fused. The court then gave instructions without giving to counsel

any opportunity to except to them before they were given, so he ex

cepted to the instructions after they had been given by the court.

Upon appeal the opposing counsel frankly admitted that the trial court
had disregarded the rules relating to the giving of instructions. Hold

ing that the action was reversible error, a new venire was granted, and
the court said that "the workings of these rules as evidenced by a com-

sWashington-Southern Navigation Co. v. Baltimore & Phila. Steam
boat Co., 263 U. S. 629, 68 L. Ed. 480 (1924).
�286 Fed. 459, 52 App. D. C. 289 (1923).
'McDonald v. State, 172 Ind. 393, 88 N. E. 673 (1909).
s 1 Pet. 604, 7 U Ed. 280 (1828).
�45 S. D. 147, 186 N. W. 560 (1921).
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paxison of the records filed previous thereto have fully demonstrated
their value, in that they have almost entirely removed a heretofore
fruitful source of error. We can but consider a willful disregard of
such rules by a trial court misconduct resulting in a mistrial of any
action wherein it shall occur. Furthermore, we regard it such a mis

trial as to require this court, whenever it comes to our attention upon

appeal, to grant a new trial therefor, and this regardless of whether

a new trial has been sought upon that ground." The Supreme Court

of South Dakota expressly re-affirmed its position in the Presho Bank

Case10 in the later case of Weibel v. Gardner." Where the strict en

forcement of the rules would hamper the administration of justice
they may be relaxed or disregarded. In O'Gara v. Hancock1* the court

held that "the rules of practice are for the purpose of aiding in the

speedy administration of causes; courts are established for the higher
purpose of administration of justice. Where the strict enforcement

of the letter of the rules of practice tends, in the opinion of the trial

judge, to prevent or jeopardize the latter, the rules should yield to the

higher purpose. For this reason the trial judge is given much discre

tion in the matter of taking testimony, and unless he has clearly
abused this discretion his order should not be reversed." In the case

of Nealon v. Davis13 it was held that there is no dispensing power in
the court to meet what is supposed to be the exigency of a particular
case, but in Board of Tax Appeals v. United States ex rel. Shults
Bread Go.,1* the court said that "it is always within the power of the

promulgating authority to modify its own rules if the ends of justice
seem to require it in a given case."

Rules of court are considered as having the same effect and opera
tion as though enacted by the legislature itself, and this because the

power is impliedly conferred upon the court. The case of Cox v. Kin-
ston R. & Lumber Co.,is involved a rule of the Supreme Court of North
Carolina to the effect that the transcript of the record on appeal from
a judgment rendered before the commencement of a term of this court

must be docketed at such term seven days before entering upon the
call of the docket of the district to which it belongs, and stand for

argument in its order; if not so docketed the case shall be continued
or dismissed if the appellee files a proper certificate prior to the

docketing of the transcript." The appellant was in laches in not

applying for certiorari within the required time. After holding that

the appellee was entitled to have his motion to dismiss allowed, the
court said that "the rules of the court are necessary for the regular
and orderly dispatch of business and not perfunctory, to be observed
or not as the parties may choose. If not observed there would be a

m Supra note 9.

"45 S. D. 349, 187 N. W. 629 (1922).
i�76 Fla. 1, 79 So. 167 (1918).
13 18 F. (2d) 175, 57 App. D. C. 133 (1927).
i*37 F. (2d) 442, 59 App. D. C. 161 (1929).
15 177 N. C. 227, 98 S. E. 704 (1919).
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great waste of the time of this court in arguing whether or not the rule

ought to he observed in a given case or ought not. It is absolutely
necessary that these rules shall be observed, and that a party who

neglects to do so shall understand that he must pay the penalty of

his neglect.""
When rules of court are promulgated under authority of a statute,

they are construed in the same manner as a statute, since they have
the same effect. But when such rules are adopted by the court, with
out statutory authority, they should be liberally construed. The

penalty provided by the rule cannot be changed. In the case of State
ex rel. Kansas City Power & Light Co. v. Trimble1'' it was held that

"when such a rule has been made and is applicable to a particular
matter and provides what penalty shall be inflicted for noncompliance
with the rule, then the court is In no position to inflict any penalty
save that named in Its rule" and "in such circumstances the infliction

of a different penalty than that fixed by the rule would be ex post facto
in its nature and would not be warranted." The court used the words

ex post facto out of their ordinary connotation, undoubtedly meaning
unreasonable. The interpretation placed upon a rule by the court

which adopted and promulgated it will be followed by an appellate
court in a subsequent hearing, unless the rule is in conflict with some

positive rule of law or the interpretation is in conflict with the rule."

It has been said19 that "rules of court have an enormous advantage
in that they are interpreted by those who make them. They are not

made by one body and then interpreted and applied by another body,
which is out of sympathy with them. . . . Another conspicuous ad

vantage of regulating procedure by rules of court is that changes may

be made from time to time as needed; rules may be tried out and
molded to the needs of practice. They will not be made once for all

by a rigid statutory provision requiring all the pomp and circumstance

of repeal or of legislative amendment before they can be abrogated
or improved. . . . Most of all, however, when procedure is governed
by rules of court the tendency is to make procedure subsidiary to the
substantive law as it ought to be."

W. P. P.

*� See also, Clawans v. Whiteford, 55 F. (2d) 1037, 60 App. D. C. 412

(1932).
Pruitt v. Wood, 199 N. C. 788, 156 S. E. 126 (1930).
Esch v. Forster, 99 Fla. 717, 127 So. 336 (1930).
Elsom v. Tefft, 148 Wash. 195, 268 Pac. 177 (1928).
Waller v. Dudley, 193 N. C. 394, 137 S. E. 149 (1927).
Pentuff v. Park, 195 N. C. 478, 143 S. E. 139 (1928).
" 267 Mo. 321, 184 S. W. 963 (1922).
w Star Piano Co. v. Burgner, 89 W. Va. 476, 109 S. E. 491 (1921). ,

i� Pound, The Rule Making Power of the Courts, 12 A. B. A. J. 602
(1926).
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INCOME TAX�Power to Amend Claim for Refund after Statute of

Limitations has Expired.

May a claim for a tax refund which has been seasonably filed, but

which fails to state in detail the grounds upon which the refund is

demanded, be amended by specifying the grounds at any time before

the claim in its original form has been finally rejected, though it be

after the time when a wholly new claim would be barred by limitation?

It was held that it may in the very recent case of the United States v.

Memphis Oil Company,1 a decision of the Supreme Court which is of

the utmost importance in its far-reaching effect on the practice of the

Bureau of Internal Revenue. In this case the taxpayer filed a claim

for a refund of overpayments made on income tax returns for the years

1922 and 1923. The claim was irregular in that it failed to comply
with Treasury Regulations by not setting forth under oath the facts

on which it was based. "Without at the time objecting to this irregu

larity, the Commissioner of Internal Revenue had the claim investi

gated, and it was found that overpayments had been made in the

amount of $6,596.46. The taxpayer was notified of the result of the

investigation, but was later advised that the claim would be rejected
because of its original irregularity. Before final rejection was made,
the taxpayer protestingly filed an amendment, supplying the defects in

the original claim, but coming after the period of limitation had ex

pired. The Commissioner ignored the amendment, and later rejected
the entire claim, formally and finally. Thereupon the taxpayer brought
suit in the Court of Claims, where judgment was given in his favor,
the government bringing the case to the Supreme Court on a writ of

certiorari.
The filing of a claim for a refund with the Commissioner of Internal

Revenue is made a condition precedent to the maintaining of any suit

or proceeding in any court for the recovery of overassessments.z The

government may not be sued, except upon its consent, and then only
upon the conditions under which it has consented to be sued. These
conditions must be observed even though they be purely formal.3 As

Justice Holmes says, "Men must turn square corners in dealing with

the government."* One object of requiring the filing of a claim as a

condition precedent to a suit to recover taxes is to advise the appropri
ate officials, so as to insure an orderly administration of revenue.5
As a corollary to this rule, any action to recover taxes must be based

1287 U. S. �, 77 L. Ed. � (1933).
2 Revenue Act of 1921, �1318, as amended by Act of March 4, 1923, c.

276 (26 U. S. C. �156).
s Baltimore & Ohio R. R. Co. v. United States, 260 U. S. 565, 67 L. Ed.

406 (1923).
* Rock Island R. R. Co. v. United States, 254 U. S. 141, 65 L. Ed. 188

(1920).
s Nichols v. United States, 74 U. S. 122, 130, 19 L. Ed. 125 (1868).
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on the same grounds as those stated in the claim for refund as the

basis of the claim.*
Statutes make it necessary that such claims for refund be filed

within a certain period after returns are made, and prohibit allowance
if the period expires before the filing is made.' The purpose of the

statute, like that of limitations generally, is to give the government
protection against delayed demands. It is mandatory in its provisions,
and in suits against the government it may not be waived by any

government official .�
The period of limitation begins to run on each instalment of the

tax as it is paid. In the principal case under discussion the period of

limitation was four years. Payment of the last instalment of the tax

for 1922 was made on December 7, 1923, and final payment on the tax

for 1923 was made on December 6, 1924. The claim for a refund was

made in June, 1927, which was within the statutory period, but the
amendment was not filed until April 2, 1929, some months after the

expiration period of limitation on the last instalment of the tax for
1923.

Treasury Regulations prescribe the form in which the refund claims
are to be made, and require that all the facts relied upon in support
of the claim be clearly set forth under oath.9 This regulation has been
held to be a reasonable one in the case of Paul Jones & Co. v. Lucas10
wherein it was said, "The claim for refund must be sufficiently specific
to enable the Commissioner to know and consider the ground or

grounds upon which a refund is sought."
The statute requiring the filing of the claim for refund within the

period of limitation, and the Treasury Regulation prescribing the form
in which this claim is to be made, by a necessary implication author
ize the Commissioner of Internal Revenue to reaudit the income tax
return to see whether or not, from the whole report, a repayment is
due. Any overpayment found to have been made is credited against
the amount of such taxes as yet remain to be paid by the taxpayer,
and the balance, if any remains, is made the subject of the refund."
On the reauditing the Commissioner may allow the claim for refund
on the ground ot grounds specified, and may satisfy it by setting off

against it the disallowance of a deduction which, on the original re
turn, had been allowed. He may do this although the time has gone

by within which he would have been at liberty to make a new assess

ment, had no claim for refund been filed.12 Regardless, however, of
the number of overassessments found on the reauditing, the practice of
the Bureau of Internal Revenue has been to allow a refund only of

� Porter v. United States, 20 F. (2d) 925 (D. C. Idaho 1927).
'Revenue Act of 1926, �284 (b), 26 U. S. C. �1065 (b).
*Finn v. United States, 123 U. S. 227 (Ct. CI. 1887).
�U. S. Treas. Reg. 62, Art. 1036.
W33 F. (2d) 907, 908 (W. D. Ky. 1929).
"Revenue Act of 1926, 284 (b), 26 U. S. C. �1065 (a).
"Lewis v. Reynolds, 284 U. S. 281, 76 L>. Ed. 293 (1932).
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such overassessments as were stated' In the claim as the grounds of

the claim.18
The Commissioner may reject any claim which fails to comply with

the Treasury Regulation requiring the clear setting forth under oath

of all facts relied upon in support of the claim.1* A new claim, meet

ing these requirements, may be filed, provided the statutory period
has not elapsed in the meantime;" or the original claim may be

amended to comply with the requirements, provided again the amend

ment comes within the period of limitation.16 But where the original
claim has been finally rejected, no amendment may be made to it, and if

the statutory period has elapsed, it is too late to file any new claim.1'

If a claim for refund sets forth fully all circumstances giving rise

to the claim, the fact the claim recites an erroneous legal theory to

support it is immaterial, and will not subject the claim to rejection.18
The Treasury Regulation is not mandatory on the Commissioner,

and if a claim is filed which is irregular in that it fails to comply
with the Regulation, the Commissioner may waive the informality,
and consider the claim on its merits.19 What acts of the Commissioner,
short of written notice, will constitute such a waiver, is not clear.

The cases agree that the government may be estopped by acts or

omissions of its officers within the scope of their authority,29 but do

not say when, in general, such an estoppel will take place. Examples
of acts which have been held to constitute an estoppel of the Com
missioner to deny claims are to be found in the cases referred to in

the footnote.21 As yet no case has gone so far as to hold that the
mere investigation of an informal claim will amount to a waiver of

defects in that claim, estopping the Commissioner from later rejecting
the claim for such defects.

In the principal case under discussion there was no notice of a

waiver of the defects in the claim, and no actions indicating a waiver,
except the investigation of the claim, and reauditing of the return.

Had no amendment been made, supplying the defects in the original

18 General Council Memorandum 9800, 10 Internal Revenue Bulletin 8.

"Maryland Casualty Co. v. United States, 251 U. S. 342, 64 L. Ed.
297 (1920).
"Jonesboro Grocer Co. v. United States, 66 Ct. CI. 320, 327 (1928).
18 Wausau Sulphate Fibre Co. v. United States, 49 F. (2d) 665 (Ct. CI.

1931).
� Solomon v. United States, 57 F. (2d) 150 (C. C. A. 2d, 1932) ; Mutual

Life Ins. Co. of N. Y. v. United States, 49 F. (2d) 622 (Ct. CI. 1931).
iswunderle v. McCaughn, 38 F. (2d) 258 (E. D. Pa. 1929).
19 Tucker v. Alexander, 275 U. S. 228, 72 L. Ed. 253 (1927).
2�Ritter v. United States, 28 F. (2d) 265 (C. C. A. 3rd, 1928).
21 Zeller v. United States, 35 F. (2d) 870 (W. D. N. Y. 1929) ; Lehigh

& Wilkes Barre Coal Co. v. United States, 38 F. (2d) 637 (M. D. Pa.
1930); Art Metal Const. Co. v. United States, 35 F. (2d) 379 (W. D.
N. Y. 1929) ; Bonwit Teller & Co. v. United States, 283 U. S. 258, 75 L.
Ed. 734 (1931).
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claim, the Court would have had the question clearly put for its deci

sion�whether or not the mere act of investigation constituted such

a waiver. Without conjecturing what the decision would have been,
had that been the question before the Court, it is enough to say that

the holding in the present case leaves the door open for an affirmative

answer to the question, if and when it is raised in some future adju
dication.
The power to amend a defective claim for refund is a question

which has arisen in a variety of cases of this kind. In most of these

cases the question was decided by drawing an analogy from the rule

followed in the pleadings of a lawsuit. That rule may be stated as

follows: If the amendment merely expands or amplifies what was

alleged in support of the cause of action already asserted, it relates

back to the commencement of the action, and is not affected by the

intervening lapse of time; but if its sets up a new cause of action, it
takes no effect by relation, and is subject to the running of the stat

ute.22 So, in this class of cases, if the amendment may be compared
to a bill of particulars explanatory of the claim, it will not be barred

by the statute, but if it contains some new matter so essential that

Without it the claim is fatally defective, it may not be allowed.

Following this analogy, if the original claim for refund has been

finally rejected, there can be no amendment because there is nothing
left to amend. The attempted amendment sets up an entirely new

claim which is subject to the running of the statute.28 It should be

observed that in the principal case the amendment was filed before
notice of final rejection of the original claim was given.

So also, prior to the principal case, if the original claim were

phrased in the most general terms, being obviously intended only as

a stop-gap to the running of the Statute of Limitations, it could not

be amended after the expiration of the statutory period�on the theory
that it was not the defective statement of a good claim, but was the
statement of no claim at all.24 In the case of McKesson & Robbins,
Inc. v. Edwards,2^ the only ground stated for the refund was "amor

tization of war facilities," yet the Court held that this was enough to

take the case out of the class just referred to, being more than a mere

caveat or stop-gap to the running of the statute, and was sufficient to

support a later amendment made after the period of limitation had

expired.
Though the McKesson case carried the analogy to something of an

extreme, the principal case, so far as it follows it at all, carries it

much further. Here no specific ground whatever was stated as the

22 United States v. Dalcour, 203 U. S. 408, 51 L. Ed. 248 (1906);
Hutchinson v. Otis, 190 U. S. 408, 47 L. Ed. 1179 (1903); Seaboard Air
Line Ry. Co. v. Renn, 241 U. S. 290, 60 L. Ed. 1006 (1916).

28 Sugar Land Ry. Co. v. United States, 48 F. (2d) 973 (Ct. CI. 1931).
24 United States v. Felt & Tarrant Mfg. Co., 283 U. S. 269, 75 L. Ed.

1025 (1931).
28 57 F. (2d) 147 (C. C. A. 2d, 1932).
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basis of the claim. All that appeared was the amount the taxpayer
calculated to be in excess of the amount due, and on the later investi

gation by the Bureau of Internal Revenue, it was found that his fig
ures were incorrect, understating the actual overpayment by $3,363.38.
The amendment did not merely expand and enlarge upon the grounds
stated in the original claim�for there were none�but it set forth

all specific facts for the first time. However, in his opinion Justice

Cardozo did not attempt to bring the decision within the customary
limits of the rule of the analogy as it is understood and followed in

the pleadings of a lawsuit. Pointing out that the Supreme Court has

fixed the limits of amendment with an increasing liberality,w he said:

"Definitions and analogies borrowed from the pleadings in a lawsuit

Will have their place and recognition, but in due subordination to dif

ferences of end and aim.'' More important than any analogy is a

consideration of the practice of the Bureau of Internal Revenue, and
the purpose of the Treasury Regulation in connection with that prac

tice. Prom this consideration the Court concluded that the only
function of the Regulation requiring the detailing of the grounds of

the claim, is to facilitate research. When the research is undertaken

and accomplished without such detailing, the purpose of the Regula
tion disappears, and the Regulation Itself becomes a mere formality
thereafter. When it is disclosed by the research that the taxpayer
is clearly entitled to a recovery, he should not be precluded from that

recovery by too strict an enforcement of the letter of the Regulation,
its substance and purpose being gone.

However, the Court did not reject the analogy altogether. In

United States v. Henry Prentiss & Co.?t decided at the same sitting of

the Court as the principal case, the Court drew this further analogy,
viz., that a declaration according to the common counts for money
had and received may be good though it does not tell how the money
was received or the use established. The Court, speaking again
through Justice Cardozo, went on to say: "This does not mean that
a pleader who abandons the common count and states the particular
facts out of which his grievance has arisen retains unfettered freedom
to change that statement at his pleasure. All will then depend on the

degree and kind of departure." Accordingly, It was held that the
original claim for a refund on the sole ground that the taxpayer had
been denied the benefit of a special assessment, could not be turned
by amendment into a claim for the revision of an assessment by in

creasing the appraised value of real estate included in invested capital
under the tax return. The theory of the case, which is suggestive of
other analogies from the common law, was that the taxpayer, by
claiming a refund on one special ground, had abandoned all other

2� Missouri, Kansas and Texas Ry. Co. v. Wulf, 226 U. S. 570, 57 L.
Ed. 355 (1914) ; New York Central R. R. Co. v. Kinney, 260 U. S. 340,
67 L. Ed. 294 (1922) ; Friederichsen v. Renard, 247 U. S. 207, 62 L. Ed.
1075 (1918).

w 287 U. S. �, 77 L. Ed. � (1933).
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grounds by agreement, tacit or express. Thus the Prentiss case is the

exact reverse of the principal case; there the attempt was to amend

specially a special claim, here the attempt is to amend specially a

general claim. Aside from this difference in fact, the cases are in

close harmony both as to reasoning and result.

In direct line with the principal case, as well in fact as in decision,
is the case of the United States v. Factors and Finance Oo.,w decided

at the same sitting with the principal case and the Prentiss case. In

all three decisions the Court considered the analogy of the pleadings;
in all three it decided the analogy was useful, but not controlling. In

these cases the analogy must always be considered in connection with

the administrative practice of the Bureau of Internal Revenue. Where
"the conclusion derived from the analogy confirms the probabilities,
if not the certainties, of the administrative practice,"29 it will be fol

lowed�but in every case it is the administrative practice that is the

essential thing.
The spirit of the decision in the principal case Is one of the utmost

fairness to the taxpayer. What its effect will be on the practice of the
Bureau of Internal Revenue remains to be seen, but It Is not assuming
too much to expect that it will call for some fundamental changes in
procedure. By way of concrete suggestion, it seems that the decision
will operate as a check on the Commissioner's exercise of his discre

tionary power to hold defective claims for a preliminary Investigation
before finally rejecting them. It appears from the tenor of the deci
sion that it will be an easy step from the holding in this case to a

ruling that such a retention by the Commissioner will amount to a

waiver of defects in the claim. But independently of any future de

cisions, gauging the results of the case as it stands, retention of a

defective claim may work an extension of the period of limitation on

the claim, for by the rule of the case the taxpayer Is free to amend
at any time before final rejection, though it may be long after the

statutory period has expired. The taxpayer may file a statement,
without explanation, to the effect that overpayments have been made
in an aggregate amount, and this will be broad enough to cover any

and all grounds for reassessment and return, if the taxpayer succeeds
in getting these grounds stated by an amendment before the broad and

indefinite claim is rejected. The only solution to this difficulty would
seem to be an immediate rejection of the claim by the Commissioner
as soon as he discovers its defects. The natural result of this policy
will be the repeated filing of new claims, provided the statute has
not run in the meantime to bar them. Double filing and double ex

amination of claims will mean increased burdens on the Bureau of
Internal Revenue, with correspondingly greater demands on the Treas

ury Budget. Such considerations are, of course, foreign to any anal

ysis of the decision from a legal standpoint, and cannot be developed
here. They were suggested only by way of practical illustration of the

2�287 U. S. �, 77 L. Ed. � (1933).
29 Cardozo, J., in the Prentiss case, note 27, supra.
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possible effects of the decision on the administrative practice of that
branch of the government �which is most intimately involved. Of
more immediate interest to the lawyer is the fact that this has become
a leading case, serving as a basis for a number of later decisions,*"
and representing thereby an established policy of the Supreme Court.

F. C. N.

RECENT DECISIONS

APPEAL AXD ERROR�EQUITY PLEADING�Time Limit of

Appeal.

The trial court entered a decree perpetually enjoining the appellant
from infringing letters patent of the appellee, and ordering an ac

counting of profits. Thirty-one days after entry of the decree, the

appellant was allowed an appeal order. The 29th and 30th days,
respectively, fell upon Sunday and Labor Day. Two days after the

entry of the order, the court, nunc pro tunc, upon the appellant's
application, corrected a clerical error in its findings of fact. The

court denied the appellee's motion to vacate the order allowing appeal.
Held, that appeal in such causes must be brought within thirty days
after the entry of decree or the court is without jurisdiction to enter

tain it. Larkin Packer Co. v. Hinderliter Tool Co., 60 F. (2d) 491,
(C. C. A. 10th, 1932).
Two principal questions arise in this case. First, is the time within

which the appeal must be brought tolled by the fact that the last day
is dies non juridica; secondly, does the limitation run from the entry
of the decree or from the order correcting the court's findings of fact?

The Act of Congress of Feb. 28, 1927 (28 USC �227a [28 USCA

�227a]) conferring the privilege of appeal from interlocutory orders

or decrees, provided such appeal is applied for within thirty days, is
mandatory and jurisdictional. Western Silo Co. v. Morris, 33 F. (2d)
285, (C. C. A. 8th, 1929) ; Northwestern Public Service Co. v. Pfeiffer,
36 F. (2d) 5, (C. C. A. 8th, 1929); Kiehn v. Dodge Co., 19 F. (2d) 503,
(C. C. A. 8th, 1927). If Congress has not excepted Sundays and holi

days, the courts cannot assume the power to make the exclusion.

Lewis' Sutherland, Statutory Construction (2d ed. 1904) 188;
Johnson v. Meyers, 54 Fed. 417, (C. C. A. 8th, 1893); Meyer v. Hot
Springs Improvement Co., 169 Fed. 629, (C. C. A. 9th, 1909).
In applying statutes fixing the time within which appeals or writs

of error must be prosecuted, the Federal Courts uniformly hold that

dies non juridici are not excepted. Seigelschiffer v. Penn Mut. Life
Ins. Co. et al., 248 Fed. 226, (C. C. A. 2d, 1917), dismissing writ of

error; Northioestern Public Service Co. v. Pfeiffer, supra, dismissing

so United States v. Henry Prentiss & Co., 287 U. S. �, 77 L. Ed.

(1933) ; United States v. Factors and Finance Co., 287 U. S. �, 77 L.

Ed. � (1933).
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appeal upon the sole ground that the appellant did not seasonably file

his application as required by statute, (28 USCA �230).
The entry of the order correcting the clerical error in the judge's

findings of fact did not operate as a modification of the decree, or as

a new decree to extend the time for appeal. Equity Rule 71 (28
U. S. C. �723), prescribes the form for decrees, although findings of fact
and conclusions of law are not in express terms excluded, yet this Is

so by necessary implication. Putnam v. Day, 89 U. S. 60, 22 L. Ed. 764

(1874) ; Elliott Addressing Mch. Co. v. Addressing Typewriter Stencil
Corp., 31 P. (2d) 282, (C. C. A. 2d, 1929); Street, Federal Equity,
�1955.
The application to correct the court's findings of fact cannot be

construed as a petition for a rehearing. Equity Rule 72 (28 U. S. C.

�723) provides for the correction of clerical errors in decretal orders or

decrees by order of the court upon informal application. The effect

of an order nunc pro tunc correcting a mere inadvertance in the find

ings of fact does not alter or modify the decree, nor measurably affect

the rights of the parties. It is not in the nature of an adjudication
or a final appealable order, but simply a correction of an accidental

slip or omission. An appeal must be taken from an adjudication of
the substantial rights of the parties, after a determination against
the appellant that leaves him no adequate relief except by recourse to

an appeal. American Brake Shoe & Foundry Co. v. New York Rys. Co.,
282 Fed. 523, (C. C. A. 2d, 1922).
It is clearly established that a motion for a new trial or for a rehear

ing in equity causes, if seasonably filed and entertained by the trial
court will toll the time for taking an appeal so that such time instead

of beginning at the date of judgment or decree, will begin from date

of denial of the motion. But the motion must be made before the

judgment becomes immune to writ of error, that is, before the statu

tory time has expired. A losing litigant cannot indefinitely stay a

final determination of the cause. Northwestern Public Service Co. v.

Pfeiffer, supra; Morse v. United States, 270 U. S. 151, 465 Sup. Ct. 241

70 L. Ed. 518 (1926), where the authorities are collated.
F. E. K., Jb.

BANKRUPTCY�Fraudulent Conveyance Against Contingent Cred
itor.

The petitioner was surety on a bond, and the defendant was the

petitioner's indemnitor. After a verdict was returned against the

principal on the bond, but before judgment had been entered, the

defendant made a voluntary conveyance of all her real estate. There

after judgment was entered against the principal on the bond, and,
he being unable to pay, the petitioner, as surety, paid the amount

of the judgment. The petitioner, claiming to be a creditor of de

fendant, filed this petition in bankruptcy against her, and alleged that
she had conveyed her property with intent to hinder, delay, and
defraud her creditors, including the petitioner, and that she was
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insolvent. The defendant's answer denied that the conveyance was

an act of bankruptcy, and asserted that at the time of the con

veyance the petitioner did not have a provable claim and hence was

not a creditor within the meaning of the Bankruptcy Act. Held, that
the surety, although having only a contingent claim against the

indemnitor, was entitled to protection as a "creditor" against the

fraudulent conveyance by the indemnitor. American Surety Go. of
New York v. Marotta, U. S. , 53 S. Ct. 262 (1933).
Section 1 of the National Bankruptcy Act declares: "The words

and phrases used in this title and in proceedings pursuant hereto

shall, unless the same be inconsistent with the context, be construed

as follows: * * * (9) 'creditor' shall include anyone who owns a

demand or claim provable in bankruptcy." 11 U. S. C. section 1 (9).
And section 3a contains the following: "Acts of bankruptcy by a

person shall consist of his having (1) conveyed, transferred, con

cealed, or removed, any part of his property with intent to hinder,
delay or defraud his creditors, or any of them." 11 U. S. C. sec

tion 21a (1).
The present bankruptcy law expressly specifies the construction

which shall be given to a number of words and phrases when used

in the act or in proceedings pursuant thereto; but in a number of

instances the language used is that a particular term "shall include"
certain things, in which case it is considered that the statute does

not exclude other meanings or definitions of the term or limit the

ordinary and well understood meaning. 7 C. J. 17, 18. The court in
the American Surety Go. case, supra, points out that, "some of the
definitive clauses commence with 'shall include,' others with 'shall
mean.' . . . When the section as a whole Is regarded, it is evident
that these words are not used synonymously or loosely, but with dis
crimination and a purpose to give to each a meaning not attributable
to the other. It is obvious that, in some instances at least, 'shall
include' is used without implication that any exclusion is intended.
Subsection 17 declares 'oath' shall include affirmation. Subsection 19
declares 'persons' shall include corporations, officers, partnerships and
women. Men are not mentioned. It is plain that 'shall include," as

used in subsection 9, when taken in connection with other parts of
the section, cannot reasonably be read to be the equivalent of 'shall
mean' or 'shall include only.' "

The National Bankruptcy Act is remedial, and should be interpreted
reasonably, and according to the fair import of its terms, with a view
to effect its object and to promote justice. In re Parker, 283 Fed.
404 (N. D. 111. 1921).
In definitive provisions of statutes and other writings, "include" is

frequently, if not generally, used as a word of extension or enlarge
ment rather than one of limitation or enumeration. In the case of
Matter of Goetz, 71 App. Div. 272, 275, 75 N. Y. Supp. 750, the court said:
"Including is not a word of limitation. Rather is it a word of en

largement, and in ordinary signification implies that something else
has been given beyond the general language which precedes it." Ex-
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pressions to the same effect are found in numerous other cases.

Eraser v. Bentel, 161 Cal. 390, 394, 119 Pac. 509, Ann. Cas. 1913B,
1062 (1911) ; People ex rel. Estate of Woolworth v. S. T. Comm., 200

App. Div. 287, 289, 192 N. Y. Supp. 772 (1922).
Applying this general rule, a claim for false and fraudulent rep

resentations has been held to be a "debt" within the meaning and

intent of section 68a of the Bankruptcy Act, notwithstanding the

provision of section 1 (11) that "'debt' shall include any debt,
demand, or claim provable in bankruptcy." In re Harper, 175 Fed.

412 (N. D. N. Y. 1910).
The court in the American Surety Co. case, supra, decided that

"Congress must be deemed to have intended that in section 3a (1)
'creditors' should be given the meaning usually attributed to it when

used in the common law definition of fraudulent conveyances. Under
the common law rule a creditor having only a contingent claim is

protected against fraudulent conveyances." See, Britton, Cases on

Bankruptcy, p. 81 (1928 ed.).
F. I. M.

CONSTITUTIONAL LAW� Use of Troops In OH War in Texas.

In August, 1931, the Legislature of Texas passed an amended oil
and conservation act. Chapter 26, Acts 42d Leg. The Railroad Com
mission of Texas issued orders governing and limiting oil production.
On October 13, 1931, the complainants, as owners of interests in oil
and gas leaseholds, brought suit to restrain the enforcement of such

orders. A temporary restraining order was granted. Previously, on

August 16, 1931, Governor Ross Sterling issued a proclamation
stating that the county, in which the complainants' property was

located, was in a state of insurrection and declared martial law.

Notwithstanding the restraining order against the Commission, the

Attorney General of the state, and others, the Governor lowered the
limit to 125 barrels a day. These orders were enforced. The District
Court granted an interlocutory injunction restraining the Governor,
Adjutant General, and Brigadier General of the state, from enforcing
their military or executive order regulating or restricting the pro

duction of oil from the complainants' wells. The Court found that
there was never any actual riot, tumult, or insurrection, which would
create a state of war in the fields. Held, that the Governor was

properly restrained, as such action contravened the due process and

equal protection clauses of the Fourteenth Amendment, and that al
lowable limits of military discretion, and whether they have been

overstepped by the Governor to the extent of violating rights granted
by the Federal Constitution, are judicial questions. Sterling, Governor
of Texas v. Constantin, U. S. , 53 Sup. Ct. 190, 77 L. Ed.
254 (1932).
The power to prevent waste and exploitation of natural resources is

derived from the police power of the state. This right is based on

the theory that to prevent undue depletion of natural resources,
private claims must make concessions to other private claims or to
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the rights of the state to conserve for the benefit of all. Champlin
Refining Co. v. Corporation Commission, 286 U. S. 210, 76 L. Ed.
1062 (1931).
Fundamentally, the question in Sterling v. Constantin, supra, is

not the right to regulate waste and exploitations, but it relates to the

executive command subverting judicial procedure. There the operators
in the East Texas oil fields, resisting the orders of the State Railroad

Commission, had gone into the court for instructions, and while this

orderly process was going forward, the Governor, by military order,
undertook to effect the limitations which the Commission, by that

process, was, for the time being, enjoined. Governor Ross Sterling con

tended that a governor's authority in the exercise of martial law
is higher than that of the courts. In rejecting this contention, the
Court said: "If this extreme position could be deemed to be well
taken, it is manifest that the fiat of a state Governor, and not the
Constitution of the United States, would be the supreme law of
the land."
The term martial law refers to the exceptional measures adopted,

whether by the military or the civil authorities, in time of war or

of domestic disturbance, for the preservation of order and the main
tenance of public authority. The sole justification of martial law
within a state is the failure of the civil law fully to operate and
function, in consequence of an insurrection, invasion, or other enter
prise hostile to the state, and resulting in actual warfare. Ex parte
Lavinder, 88 W. Va. 713, 108 S. E. 428 (1928). But a military govern
ment is not substituted for civil law, nor does it abrogate civil
guarantees. 3 Willoughby, Constitutional Law of the U. S. 1046. A
governor may not suspend civil laws nor supplant civil authority with
military rule, there being no such thing as military power, independent
of civil power, while civil power is ifunctionlng. Bishop v. Vandercook,
228 Mich. 299, 200 N. W. 278 (1924).
In Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281 (1866), President

Lincoln, under an act of Congress, by proclamation suspended the
privilege of habeas corpus in cases where federal officers held persons
in their custody. Under this authority, one Milligan, a citizen of
Indiana, was arrested and tried by military commission. He petitioned
the United States circuit court for a writ of habeas corpus and the
question was certified to the Supreme Court. In granting the right of
the petitioner to the courts, it was said: "Such a doctrine leads di
rectly to anarchy or despotism, and the theory of necessity on which
it is based is false; for the government, within the Constitution, has
all the powers granted to it which are necessary to preserve its ex

istence, as has been happily proved by the result of the great effort to
overthrow its just authority."
This case is cited with approval by the Supreme Court in its

latest decision, holding that the military authority cannot take the
initiative or assume to do anything independent of civil authorities
in derogation of personal rights guaranteed by the Federal Con
stitution. jji q._
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EMINENT DOMAIN � Federal Power over Municipal Property
Devoted to a Public Use.

In an action to condemn part of a public plaza in San Pedro (Los
Angeles) for a post office site, the federal government sued the city
and numerous heirs and successors of the original owners of the

property sought. The city conceded that the government was entitled

to condemn the site, and the appellants, neither of whom claimed any

interest in the property, alone remained to contest the proceeding.
Appellants contended that the prior dedication to a public use removed

the tract from condemnation by the federal government for any use

inconsistent with that of a public park. Held, that the United States

was not precluded from condemning as a post office site, property
already dedicated as a part of a public plaza, under evidence showing
the site was necessary and proper for its proposed use. C. M. Patten

d Co. (Wilder, Intervener) v. United States, 61 F. (2d) 970 (C. C. A.

9th, 1932).
The United States, under the Constitution, Art. I, �8, par 17; Art II,

�1, par. 1; Amend. 5, may, without the consent of a state or of indi

viduals, acquire lands necessary or convenient for the exercise of its

power within any of the states. 40 U. S. C. A. ��257, 258; Kohl v.

United States, 91 U. S. 367, 23 L. Ed. 449 (1876); United States v.

2,271.29 Acres, More or Less, 31 F. (2d) 617 (W. D. Wis., 1928).
In the exercise of this right of eminent domain, the federal govern
ment may take land devoted to one public use for another and different

public use. United States v. Gettysburg Elec. R. Co., 160 U. S. 668,
40 L. Ed. 576 (1876).
This right is inherent in the federal sovereignty and is prior to

constitutions and statutes. The Constitution does not operate to

create this right, but only to limit its exercise to certain objects.
United States v. Tiffin, 190 Fed. 279 (C. C. Ohio, 1911). The power
can neither be enlarged nor diminished by a state or its governmental
subdivisions�nor can any state prescribe the manner in which it

must be exercised. The consent of a state can never be a condition

precedent to its enjoyment. Kohl v. United States, supra; Chappell v.
United States, 160 U. S. 499, 40 L. Ed. 510 (1896); United States v.

2,271.29 Acres, More or Less, supra. However, to speak of certain

powers exercisable by the federal government as proceeding from the

fact that it is a sovereignty alone is not good constitutional' theory,
since the federal government is one of delegated powers and can

exercise only those powers which are expressly or impliedly conferred

upon it. It is noteworthy that the Supreme Court, in justifying the

exercise of powers by the federal government, has never alluded
to those powers as coming alone from the fact that it is a sovereign
state. For example, the acquisition of the insular possessions following
the Spanish-American War was regarded as within the treaty-making
power and the right to declare war�not as an attribute of sovereignty.
The right of the federal government to condemn is subject to the

power of the courts to intervene and prevent arbitrary and unnecessary
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action, which must be determined by the facts in each particular case.

United States v. Tiffin, supra: In re Manderson, 51 Fed. 501 (C. C.

A. 3rd, 1892).
The state power of eminent domain does not, without express per

mission of Congress, extend to lands owned by the federal government
within the boundaries of the state. Utah Power and Light Co. v.

United States, 243 U. S. 389, 61 L. Ed. 791, 4 A. L. R. 535, 548 (1917).
Property devoted to a public use by a municipality has been taken

by the federal government, although the constitutionality of such action

seems to have been assumed rather than decided by the courts in

determining the question of compensation for the lands condemned.
Nahant v. United States, 136 Fed. 273 (C. C. A. 1st, 1905); Bedford v.

United States, 23 F. (2d) 453 (C. C. A. 1st, 1927). There is no doubt
that the federal government has such power, since the municipality
is but a creation of the state.
The rule that land in public use cannot be taken for another and

inconsistent public use under the general legislative power of con

demnation, but that the right to appropriate the particular property
must appear by express provision directed toward the special property
in some pertinent legislation or be the necessary implication arising
from such legislation, does not apply to a proceeding by the United
States to condemn a portion of public land for a federal use. The

comparative importance of the contending uses under such circum
stances is a matter for judicial determination. United States v. Tiffin,
supra; United States v. Jotham Sixty Co., 55 F. (2d) 317 (D. C. Cal.

1932); Note by Prof. C. W. Tooke in (1932) 21 Nat. Mot. Rev. 386-7.
It seems clear that the exercise of the right of eminent domain by

the federal government, where the subject-matter is property devoted
to state or municipal use, proceeds upon the implied power of the
federal government and is supported by sound public policy as well
as expediency.

W. B. S.

HUSBAND AND WIFE�Medical Services�Wife's Ability to Bind
Separate Estate For.

The hospital brought an action against the husband for medical
services and attention to the wife. The husband defended on the
ground that he was living apart from his wife, that he had published
notice in the newspapers and that he had not requested the services.

Held, that the hospital could not recover and that the burden was

upon the plaintiff to prove that the husband was the guilty party in
the separation. St. Mary's Hospital v. Paxton, � N. J. �, 159 Atl.
803 (1932).
The courts of Delaware, under statute, Laws Vol. 14, C. 550, mak

ing debts of a married woman a charge upon her separate estate,
had gone still further and held that where husband and wife lived
together the husband is liable for medical attention and services
needful and appropriate to his wife's illness, if they are supplied on
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his credit, but not if they are supplied on the wife's credit, and

charged to her alone. Also that the wife could be sued alone for

necessaries charged to her, though by so doing the creditor had lost

the right to hold the husband. Black v. Clements, 2 Del. 499, 47 Atl.
617 (1900). The right of a wife to bind herself personally for medi
cal services so that recovery could be had in a suit by her against
the one through whose negligence she had been injured and incurred

the expense was recognized by the Massachusetts Courts in Kenyan v.

Vogel, 250 Mass. 341, 145 N. E. 462 (1924), but in the absence of evi
dence that the wife did contract for -the services personally, the hus

band would be responsible.
The Louisiana courts apply a different presumption in the case of

separated spouses than did the New Jersey court in St. Mary's Hos

pital v. Paxton, supra. If, here, a doctor performed medical services
for a wife living apart from her husband, the burden of proving the

happening of an event changing the legal situation is upon the

husband. Overton v. Nordyke, 10 La. App. 319, 120 So. 544 (1929).
The enabling acts of North Carolina (Pub. Laws 1911, C. 109) em

power a married woman to deal without her husband's consent as if

unmarried, except when dealing with him, and in a suit against her
for necessaries purchased by her in her own name recovery was al

lowed, although the husband might, under proper circumstances, be
liable. Lipinsky v. Revell, 167 N. C. 508, 83 S. E. 820 (1914). The
husband is neither a necessary nor proper party.
The presumption in Georgia is that the husband is liable for medical

services furnished his wife and this presumption can be overcome

only by showing an agreement of the wife to become personally liable.
Morris v. Shaw, � Ga. App. �, 160 S. E. 820 (1932) ; Fincher v. Davis,
27 Ga. App. 494, 108 S. E. 905 (1921).
The above considered cases are in most instances departures from

the recognized principles of the common law which gave to the wife
an implied agency to contract for necessaries, including medical serv

ices, on her husband's credit. This condition arose when the husband,
at the time of marriage, took practically all of his wife's property
both real and personal whereby she was left destitute of any means

of support except such as the husband furnished. The law under
these circumstances naturally placed a strict duty on the husband to

support the wife in a manner fitting to their station in life and per
mitted the wife, upon his failure to so provide, to supply herself and
children by purchasing on his credit. Carr v. Anderson, 154 Minn.

162, 191 N. W. 407 (1923). With the passage of enabling acts the

husband has largely, if not completely, lost control over the wife's

separate property and she is permitted, to a more or less degree,
depending upon the particular act, to contract with respect to it. In

many cases the wife is better situated financially than the husband,
but the law continues to impose a duty on the husband to support
the wife. The change has been in the ability of the wife to make

personal contracts for which she pledges her own credit even in cases

where the articles or services contracted for are those within the
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class formerly termed necessaries. While the husband continues to

be the one who should normally be looked to first, Overton v. Nordyke,
supra, the creditor can so act as to lose any right he might have against
the husband, Black v. Clements, supra, and recover only in an action

against the wife.
J. R. J.

LANDLORD AND TENANT�Covenants for Renewal or Extension
of Leases.

Plaintiffs leased certain premises to defendant for the period of

one year from October 1, 1928, at a stated annual rental payable in

monthly payments. The lease granted the lessee "the privilege of

renewing the lease upon the expiration thereof for a further period
of four years, provided, however, that the said lessee shall notify said
lessor in writing not less than 60 days before the expiration of thi3

lease of its intention so to do." The lease further provided that in

case the lessee should hold over with the written consent of the lessor

it should be upon the same terms, and that no holding over by the
lessee should operate to renew the lease without such written consent
of the lessor. On October 1, 1929, the parties agreed in writing to

extend the tenancy to May 15, 1930, at an increased rental, with a

further provision that if the lessee decided to terminate the lease on

that date, to require him to give written notice to the lessor at least
a month before. Defendant occupied until September 30, 1931, when
it vacated the premises, having notified plaintiffs in July that it would
vacate in sixty days. Held, that the lessee's mere holding over with
the landlord's consent, was not evidence of any agreement for a

further lease, and that the new agreement between the lessor and
lessee extending the tenacy for a fixed period ending on a day desig
nated, was not a written consent by the lessor to a renewal of the

lease, or an election on the part of the lessee to renew or extend the
lease. Johnson et al v. Mary Oliver Candy Shops, Inc., � Conn. �,

163 Atl. 606 (1933). See also Conn. Gen. Stat. (1930) �5021.
There is an unmistakable distinction between the stipulation to

"renew" a lease for an additional term and one to "extend" in that
the stipulation to renew requires the making of a new lease or the

doing of some affirmative act, while the one to extend does not.
Sanders v. Wender, 205 Ky. 422, 265 S. W. 939 (1924). Where a lease
provides that a tenant may extend the term for an additional period
by the giving of notice to the lessor, notice is a condition precedent
to the taking effect of the extended term. Johnson et al v. Mary
Oliver Candy Shops, Inc., supra; Thurston v. F. W. Woolvoorth Co.,
66 Ind. App. 26, 117 N. E. 686 (1918). The option to extend the lease
for an additional term by written notice has been held to be a con

tinuing offer which becomes binding on the lessee's acceptance thereof.

Michigan Trust Co. v. Herpolsheimer, 256 Mich. 589, 240 N- W. 6

(1932). It has also been held in various cases that where a lease

gives a tenant the option to extend the term for one of several
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periods named, there can he but one election, and, if the tenant holds

over beyond the original term without notice as to which period he

desires, he will be deemed to hold over for the shortest period. Ander

son v. Dodsworth, 292 111. 335, 127 N. E. 43 (1920).
In the case of a lease in which the lessee is granted the privilege

of an extension for a further period, and no notice to the lessor is

required as a condition of the exercise of the privilege, the mere

holding over the original term by the lessee constitutes a sufficient
exercise of his option for an extension. Klein v. Auto Parcel Del. Co.,
192 Ky. 483, 234 S. W. 213 (1921). But, where a lease gives a privilege
of renewal, the tenant must indicate his election to avail himself

thereof prior to the expiration of the current term. Thurston v. F. W.

Woolworth Co., supra.
The question as to whether a convenant in a lease is one for renewal

or one for extension, is to be controlled by the intention of the parties
as gathered from the language of the entire instrument. Watts v.

Bruce, 245 Mass. 531, 139 N. E. 650 (1923); Ackerman v. Loforese,
111 Conn. 700, 704, 151 Atl. 159 (1930). Where the tenant has the

option to renew, and there is no particular method prescribed in the

lease for giving of notice of the exercise of the option, the tenant may

adopt any reasonable method at the end of the term to indicate that

he elects to renew, and may give notice orally or in writing. Foster

v. Stewart, 188 N. Y. Supp. 151, 196 App. Div. 814 (1921). If the lessee,
however, has the option to renew for a two-year period, notice of his

election to renew for one year is not binding upon the lessor; such
notice being an offer to make another lease and not to renew. Carney
v. Heisch, 67 Cal. App. 465, 227 Pac. 780 (1924).

A. M. T.

PATENTS�Licensing ; Estoppel Rule in Infringement Suits.

Defendant was alleged to have infringed certain claims of Harry
B. Burt, assignor of the plaintiff. He defended on the ground that the

patents were invalid, whereupon the plaintiff contended that the de
fendant was estopped from attacking the validity of the patents because

in a license agreement made with the Popsicle Corporation of America,
under which it obtained the right, under the two patents in suit, to
manufacture certain confections as sublicensee, the defendant under

took for such privilege "not to contest or deny in any way the validity
of any of the above-mentioned letters patent." Held, this suit in which
the estoppel was asserted against the sublicensee was not for breach

of the license, but for infringement of the patent, and the defendant
was not estopped to contest the validity of the patent. Good Humor

Corporation of America v. Bluebird Ice Cream & Charlotte Russe, Inc.,
� N. Y. �, 1 F. Supp. 850 (E. D. N. Y. 1932).
In its decision the court makes the statement that "of course, the

only parties who could sue for the breach of the license agreement are
the parties to the agreement. After all, a license is just one form of
contract." This statement is correct in this particular case but must
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be modified in jurisdictions which recognize third party contracts of
the sole beneficiary or debtor-creditor type. However, in order to

enable a person to assert a contract beneficial to himself, although he

is not a party thereto, he must be a party to the consideration or the

contract must have been entered into for his benefit; incidental benefit
to him through performance not being sufficient. Phez Co. v. Salem

Fruit Union, 133 Ore. 398, 233 Pac. 547 (1925); Klinger v. Wick, 266

Pa. 1, 109 Atl. 542 (1920). As stated by the court in the instant case:

"By no reasonable extension of the doctrine of Lawrence v. Fox, 20

N. Y. 268, can the doctrine of estoppel be invoked herein." A stranger
to a contract cannot assert same in absence of some duty or obligation
due him from the promisee and when the contract is primarily for the
benefit of the parties to it. Witzman v. Sjoberg, 164 Minn. 411, 205
N. W. 257 (1925). As a general rule, a contract cannot be enforced

by or against one not a party to it. Crane Ice Cream Co. v. Terminal

Freezing & Heating Co., 147 Md. 588, 128 Atl. 280, 39 A. L. R. 1184

(1925); Dallas Power & Light Co. v. Carrington (Tex. Civ. App.) 245
S. W. 1046 (1922). Still further, estoppel binds parties and privies,
but not strangers. National Cash Register Co. v. Remington Arms Co.,
286 Fed. 367 (C. C. A. Del. 1923) ; Morrett v. Fire Ass'n of Philadelphia,
265 Pa. 9, 108 Atl. 171 (1919). But the original licensor would not
be precluded from giving a license authorizing sublicensing with a

limitation for his sole benefit that all licensees must forego all rights
to contest or deny in any way the validity of any of the patents so

licensed.

Had the suit been upon a license agreement instead of for infringe
ment, interesting questions might have arisen respecting the estoppel
doctrine. Cases upon the question of a breach of license by a sub
licensee are very few but by an analogy to other types of contracts
it would seem that the doctrine of estoppel would apply, for it extends
to real and personal rights alike. Stark v. Petty Bros., 195 Ky. 445,
243 S. W. 50 (1922). One entering possession under the tenant or
lessee occupies the same position as the original tenant and lessee,
and is equally estopped to deny that the possession thus acquired is
that of the landlord. Werts' Heirs v. Tick (Tex. Civ. App.), 203 S. W.
63 (1918). Estoppel operates against the principals and their privies.
Huddleston v. Graham, 73 Fla. 350, 74 So. 414 (1917). When the rela
tion of landlord and tenant is once established, it attaches to all who
may succeed to possession through or under the tenant, immediately
or remotely. Tada Naval Stores Co. v. Sapp, 148 Ga. 677, 98 S. E. 79
(1919). One who enters under a tenant must be regarded as sub
servient, and not adverse to the landlord to the same extent as the
tenant. Holton v. Jackson, 184 Ky. 559, 212 S. W. 587 (1919). The dis
coverer or inventor has a kind of property right in his invention or

discovery which he may transfer, either absolutely or to a limited
extent. Pomeroy Ink Co. v. Pomeroy, 77 N. J. Eq. 293, 78 Atl. 698
(1910). A plaintiff claiming title under one who is estopped will like
wise be estopped. Watkins v. Emmerson, 88 Fla. 86, 102 S. 10 (1924).
A party claiming title under one who is estopped will also be bound
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by the estoppel. Key West Wharf & Coal Co. v. Porter, 63 Fla. 448,
58 So. 599 (1912).
In view of the prevailing opinion regarding contracts in general, it

appears that a sublicensee would be estopped if sued upon the license,
by the established rule that a licensee is estopped to deny the validity
of the patent as against the patentee or licensor. Foley v. United

States, 260 U. S. 667, 67 L. Ed. 451 (1923); Curved Electrotype Plate

Co. of N. Y. v. United States, 50 Ct. CI. 258 (1915); Hanson v. Hall

Mfg. Co., 184 Iowa 1091, 169 N. W. 471 (1918); American Mechanical

Improvement Co. v. Des Lauriers Aircraft Co., 94 N. J. Eq. 197, 119

Atl. 179 (1922); Martin v. New Trinidad Lake Asphalt Co., 170 N. Y.

Supp. 234, 182 App. Div. 719 (1918) ; Dall Motor Co. v. Packard Motor

Car Co., 124 Ohio St. 363, 178 N. E. 835 (1931). The extent to which

this rule is applied is rather great, for a licensee under a patent, so

long as he has protection of license agreement, cannot attack validity
of the patent; the rule being effective, even in absence of contract

provision to that effect. L. Heller & Son v. Lassner Co., 212 N. Y. Supp.
175, 214 App. Div. 315 (1925).
But where the owner of a patent repudiates a license by suing the

licensee for infringement, he cannot rely on it as an estoppel. Tate v.

Balto. & Ohio R. R. Co., 229 Fed. 141, 143 C. C. A. 417 (Md. 1915).
This is based on the familiar doctrine that one cannot claim both
under and against the same instrument. Jeffries v. Hignite, 206 Ky.
50, 266 S. W. 901 (1924). The operation and effect of a recision of

a contract is to terminate all the rights of the parties under the orig
inal contract. Edward Thompson Co. v. Deckes, 200 111. App. 179

(1916). It has even been held in such a case that a defendant is not

estopped from denying the validity of the patent sued on by a plea
of license, where such plea is withdrawn, before the hearing, by leave
of court, and an answer filed in which the license is not pleaded.
Fry v. Rookwood Pottery Co., 90 Fed. 494 (C. C. Ohio, 1898).
The rule that a sublicensee is not estopped from denying validity

of the patent must be limited to infringement suits and extension to

other cases does not seem warranted.
A. C. H.
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BOOK REVIEWS

CASES ON THE LAW OP PERSONAL PROPERTY�By Walter B.

Kennedy. The Law Book Company, New York, 1932. Pp. 469.

Professor Kennedy's collection of cases on Personal
Property is now the fourth such case book available to the

teaching profession on this subject. For some years Pro
fessor Warren's book alone was in general use, then fol
lowed the compilations of Larremore and Bigelow. In

gathering material for such a book the first thought con
cerns its scope and extent. All property is either personal
or real, and theoretically the law of Admiralty is as worthy
of place in personal property as the law of pledges. Years

ago Professor Darlington of Georgetown Law School al
lowed a place for the law of Admiralty in his textbook.
The scope of a textbook and that of a casebook must differ,
however, for practical reasons, and it has become well
settled what should be included and what should be left
out in a course that is everywhere given twice a week for
one semester.
There are two features which distinguish the treatment

of the subject by Professor Kennedy from the works of
his predecessors: (1) His chapter dealing with the nature
of the concept of property, and (2) the appositeness, thor
oughness and thought-provoking footnote material used.
The innovation of having cases speak for the fundamen

tal conception of property is a wise one, for of all persons
the lawyer should realize that property lies much deeper
than mere convention, and that it serves a need necessary
for the liberty of the individual. The limitations of taxa

tion, eminent domain and the emergency of war on property
are well understood, and property rights are subject to
such contingencies. These facts are either not known or

not appreciated by students commencing the study of law,
and since the science of economics is one of the social sci
ences with which lawyers are becoming familiar, it seems

to be the right way to start a student on his way. Editors
of casebooks are realizing the necessity for footnote mate

rial, and while Professor Warren spared them, Professors
Larremore and Bigelow used them more extensively, and
Professor Kennedy follows this later tendency successfully.
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The history of legal words is an interesting theme, and
aside from the study of Latin as giving an insight into the
classics and developing deductive and inductive reasoning
power, it is essential as giving the etymology of terms.
Thus the word property is denned when one learns that it
is derived from proprius, one's own, and that possession is
traceable to posse, to be able, that is, to be able to occupy,
and to intend to do so.

All property is personal, that is, owned by some person,
unless it be abandoned, and it is wise to distinguish be
tween real and personal property as such by showing that
such a distinction grew out of the law of actions, the re

covery in personal actions being for damages, even in an

action of replevin, if the thing be destroyed. Should not
the student also be acquainted with the much simpler rule
of the Roman law dividing things into movable and immov
able property? The radical property changes in the laws
of England indicate that the daughter is more conservative
than her mother.
Other distinctions should find a place in the exordium

of a casebook, for example, "Alcohol fit for beverage pur

poses, possessed, except as permitted by the National Pro
hibition Act, is contraband, and in such no person can have

property rights." United States v. Maggio.1 At common
law a dog could not be the subject-matter of property, or
the object of a right, as Scaevola would put it. Why should
not the law of fixtures be used to distinguish between the

types of property and placed in the front rather than fur
ther on? But Professor Kennedy does not appear to have
treated either the law of fixtures or those of emblements
at all. It is an advantage to make the distinctions before

entering real property.
The famous case of Coggs v. Bernard2 is not too much

abridged, and the Editor as well as Judge Story have sensed
the value of the case as teaching material. When Judge
Holmes spoke of possession in his Lowell Institute lectures
as "a conception which is only less important than con

tract," he knew whereof he spoke, for the famous Wink-

151 F. (2d) 397 (D. C. W. D. N. Y. 1931).
3 2 Ld. Raym. 909 (1703).
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field's Case3 makes it apparent that possession is ownership
as against everyone but the owner, the Romans going so

far as to protect possession against the owner but giving
to him a vindicatio to recover possession later. By impor
tant must be meant important to the everyday world of the
citizen. Contract and possession indeed divide the field of
law, and of non-contract law only torts and remedies re

main to compete in importance. A problem which has
caused some courts to go afield on is this : A owns a thing
and sells it to B retaining possession as B's bailee. Is B
the owner even though there has been no delivery, the

only act being ex animol Clearly B is the owner, delivery
is not necessary for it would be a useless thing. The same

conclusion was reached at Roman Law. A intends to make
a gift to B and gives B the key to the room in which the

thing is contained. Is the delivery of the key the delivery
of the thing Clearly the delivery of the means by which
the thing may be had is so much like the thing itself that
it can not be said to be symbolic merely.
In his chapter 14 on gifts, the Editor reduces to a foot

note, p. 372, the important case of In re Cohn.* This case

is ideal for teaching because the minority opinion in which

Judge Dowling joined is very strong, even if the decision
is of an intermediate court of appeal. Upon the conclusion
of his course the first year student does not know that if
A declares himself to be trustee of a thing for B, an equit
able interest accrues to B without any delivery of the thing
itself. This could serve as a third division of gifts and
would not require any extended knowledge of the law of
trusts.
Wentworth v. Day5 is such a fine case, showing that a

finder may have a lien by implied agreement in fact, that
such a decision as written by Chief Justice Shaw is like an

old masterpiece, one never tires of it. It is missing here
as is Elwes v. Brigg Gas Company,6 another landmark on

the rights of tenant and reversioner regarding an ancient
boat left on the river Ancholme. It should accompany

sGodblot 132; 78 Eng. Rep. 81.

*175 N. Y. Supp. 694 (1919).
5 3 Mete. (Mass.) 352 (1841).
6 33 Ch. D. 562 (1886).



BOOK REVIEWS 377

Bridges v. Hawkesworth7 and South Staffordshire Water
Co. v. Sharman.* They form a trilogy which Professor
Goodhart has analyzed well9 in 3 Cambridge (Eng.) Law
Journal, 195 (1931).

The cases selected by Professor Kennedy are varied
jurisdictionally, in matter and form the book is compre
hensive, the paper is good and the book well printed. Com
ing from such a masterly teacher, with long experience
and depth of view, it will obtain a place for itself on its
merits and I predict that it will grow rapidly in prestige
and use.

Lewis C. Cassidy.*
Washington, D. C.

ANNUAL DIGEST OF PUBLIC INTERNATIONAL LAW CASES�

Years 1919 to 1922. Edited by Sir John Fiscber WiUiams & H.

Lauterpacht. Longmans, Green & Co.: London, New York, Toronto:
1932. Pp. lvi, 510.

The present reviewer had occasion to notice the two
earlier volumes of this excellent series in this Journal and
to indicate the place they would fill as permanent works
of reference.1 The present volume goes back to the Peace
Settlement of 1919 and covers not two, as did each of the

prior volumes, but four years. The forthcoming volume
will bridge the present gap and make complete the digest
from the Great War.
Dr. McNair has been succeeded by Sir John Fischer

Williams as co-editor, but he fortunately retains a stake
in the work as a member of the Advisory Committee.
This Committee has now been enlarged by eight members,
including, notably, Lord Atkin and Lord Tomlin and Pro
fessors Higgins and Brierly. Certain changes have also
taken place among the contributors. Professor Edwin
Dickinson continues to cover the American decisions, Dr.
McNair the British, Dr. Lauterpacht the German, and

* Professor of Law, Georgetown University Law School.
7 21 L. J. Q. B. 75 (1851).
8 2 Q. B. 44 [1896].
s Goodhart, Three Gases on Possession (1928), 3 Camb. L. J. 195.
i Annual Digest�Years 1925 & 1926, Book Reviews (1931) 19

Georgetown Law Journal 401; ibid., Years 1927 & 1928, Book Reviews

(1932) 21 Georgetown Law Journal 113.
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Professor Decenciere-Ferrandiere the French; but Pro
fessor Dickinson has also assumed, with the assistance of
Mr. Bishop, the reporting of all decisions of the Latin-
American countries. Dr. Lauterpacht continues to report
the decisions of international courts and tribunals.
The volume contains some 300 digests of decisions of

national courts and 50 of international tribunals, includ
ing the two permanent courts of The Hague (the first
three advisory opinions of the Permanent Court of Inter
national Justice), the British-American Claims Tribunal,
and others. This seems at first glance a small harvest for
four years, for the total number is not more than half
that covered by the two preceding volumes for a period
of the same length. The reason is two-fold: these years,
as the editors point out, "were in fact less fertile, apart
from the law of Prize, than the years which followed"
(P. x).
And the prize cases have been, saving a few exceptions,

altogether omitted on several grounds: that since only
decisions coming after the Armistice would have been in
cluded under the book's scheme the picture of prize law so

presented would have been asymmetrical; that serious ad
ditional expense would have been involved; and that the
prize cases are elsewhere fully reported and accessible.
One very curious reason given is "the very special nature
of this branch of law." Accessibility hardly seems a valid
excuse, for while the series of British and Colonial Prize
Cases is doubtless in most law libraries, the same could
certainly be said of the British High Court and Appeal
Cases, and of the United States Reports. And if the law is,
as Maitland said, "a seamless web" which cannot be rent
in parts without disfigurement of the whole, the exclusion
of prize law because of its "special nature" can only dis
tort the true picture of international law for the period
involved. The pronouncements of Lord Stowell, Chief
Justice Marshall, and Dr. Lushington in Prize have
now by the efflux of time acquired a classical and marmo

real permanence which transcends the special nature of
the controversy; but time is giving the same value to the

important decisions of Sir Samuel Evans, Sir Henry Duke
and the Privy Council. The editors, not insensible to these
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considerations, have included a very few prize cases.8 But
it would be a work well deserving of the generous aid
given the present undertaking by the Carnegie Endow
ment for International Peace, the Benchers of the four
Inns of Court, All Souls College, Oxford, and the London
School of Economics and Political Science, if they should
sponsor a digest of Prize cases covering the years 1914-
1919.
The editors take care to point out that "it has been

thought well to call attention to dissentient minority
judgments recorded in the original report" (p. xi) : a

feature especially grateful to the writer since he had in
sisted on its importance in his reviews of the two earlier
volumes.
The same general scheme and arrangement of the vol

ume and the same system of classification are employed
as in previous volumes, and have at least the merit of con
sistency and convenience of reference.
Space does not permit an examination of even the lead

ing cases comprised within this volume. One case, how
ever, should be of peculiar interest to American readers
because of the light it throws on the then much discussed
question of the constitutional power of the United States
to adhere to the League of Nations Covenant. The de
cision was handed down in Missouri v. Holland, U. S.
Game Warden 3 by Justice Holmes within six months after
the Senate had decided that discretion in world affairs was

the better part of valor. In 1913 Congress had passed
the first Migratory Birds Act,4 an Act intended to protect
certain species of wild birds in migration. It was

promptly declared unconstitutional as the exercise of a

power not delegated to the Federal Government and there
fore reserved under the Tenth Amendment to the States.5
In 1916 the President proclaimed a treaty between the

2 The Blonde, The Hercules, The Prosper, L. B. [1921] 155; L. R.

[1922] 1 A. C. 313.
8 252 U. S. 416, 64 L. Ed. 641 (1920); See Note (1919) 33 Habv. L.

Rev. 281.

�37 Sxat. 847, c. 145 (1913). 16 U. S. C. 5673 (1926).
su. S. v. Shauver, 214 Fed. 154 (D. C. Ark. E. D. 1914).
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United States and Great Britain, on behalf of Canada,"
effecting the same purpose as to birds crossing the inter
national boundary. In 1918 a new Act of Congress 7 was

passed, in substantially the same terms as the old, but in
form an enabling act in aid of the convention. The Su

preme Court sustained the constitutionality of the new

Act under the treaty-making power : it was not forbidden,
in the words of Justice Holmes, by any "invisible radiation
from the general terms of the Tenth Amendment." Pro
fessor Dickinson does well to state the case largely in the

language of that great judge; the use of the court's lan

guage is an admirable practice which seems to be followed

throughout the volume where practicable.
It is a pleasure to put on one's shelves another volume

of a series whose present utility cannot be doubted and
whose permanent value may safely be predicted.

Mangum Weeks.*
Washington, D. C.

OASES AND MATERIALS ON THE LAW OP ADMINISTRATION
OP DEBTORS' ESTATES�by Wesley A. Sturges. West Publish

ing Company, St. Paul, 1933. Pp. 1141.

Even starting with the premise that our law school cur
ricula are crowded, this book challenges consideration as

the basis for a novel course. Casebooks on the administra
tion of insolvent debtors' estates through bankruptcy are

familiar. This book purports to cover that ground, and
also to afford material for consideration of compositions,
assignments for the benefit of creditors, and receiverships.
The general outline of each of these methods of liquidation
is first presented,1 and then, ignoring the above classifica
tion as to methods, although with a majority of the cases

arising in bankruptcy, Part 2 deals with "Administration,"
and Part 3 with "Discharge and Final Settlement."2

� 39 Stat. 1702 (1916).
MO Stat. 755, c. 128 (1918), 16 U. S. C 704 (1926).
� Formerly Assistant Solicitor U. S. Department of State; now

Attorney, U. S. Board of Tax Appeals.
i Compositions and assignments receive 125 pages, receiverships 200

pages and bankruptcy 100 pages.
2 Under Part 2, some 250 pages are devoted to cases on collection

of assets, presented first as to procedure and secondly as to the char-
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Professor Sturges states in the opening sentence of his
Preface that his design is "(1) to present a general outline
of the typical methods of liquidation * * * (4) to con

sider the use of receiverships to supplement or to displace
compositions and assignments and the supremacy of bank
ruptcy over other methods of liquidation."3 If this were

to be understood as conceding to bankruptcy a general or
universal supremacy, it might well be asked why not con
tinue to emphasize that method in a detailed separate
course of study�leaving the student to familiarize himself
with other methods of liquidation later as his professional
practice might require. But the double answer is that
bankruptcy is not in all circumstances the advisable method,
and that the advantages of any method can often best be
stressed by illustrating weaknesses in another. Further
more, not a few cases in bankruptcy require some under
standing of compositions and assignments, as illustrated
by Roesch & Sons Co. v. Mumford* where Woolley, Circuit
Judge, says: "The questions are so related that it is diffi
cult to present and discuss them separately."
Such being the scope and arrangement of the book, there

is peculiar aptness in the trite comment that "the value of
this casebook can only be determined by using it."5 Yet
even a cursory examination reveals the excellent character
of the work that has gone into the making of this compila
tion. The completeness and the succinctness of the. treat
ment upon the problems of the rights of a trustee in bank
ruptcy in life insurance policies is but one illustration.,6
acter of the assets, and there are 100 pages regarding proof and
allowance of claims, and their priorities. Part 3, in 25 pages covers

the discharge of the debtor, the assets released to him other than

exemptions, and causes to deny discharge.
SP. iii.
<P. 46; 230 Fed. 56 (C. C. A. 3d, 1916).
s The material has been tested for class room adaptability by Pro

fessor Sturges, himself, at Yale, and, as he tells us in his Preface, by
Professor Richie at the University of Washington and by Professor
Rose at the Ohio State University.

�Pp. 611 to 623; in these twelve pages he presents Mahony v. Eaton,
123 Misc. 231, 205 N. Y. S. 707 (1924) ; Burlingham v. Crouse, 228 U. S.

459, 57 L. Ed. 920 (1913); Cohen v. Samuels, 245 U. S. 50, 62 L. Ed.
143 (1917); and In re Messinger, 29 F. (2d) 158 (C. C. A. 2d, 1928).
In addition he quotes a Connecticut statute involved in a 1932 case,
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Another is the inclusion, in sequence of Isaac v. Hobbs Co.,1
and of the letter of a practitioner saying this case "creates
an intolerable situation."8 followed by Stratton v. New9
and the excellent Yale Law Journal Comment10 on these
important cases. Noteworthy, too, are the cases of In re

Ponzi 11 and Cunningham v. Brown 12 which apart from the
principles in them, would intrigue and stimulate the stu
dent through the sense of reality and concreteness that
comes with any familiarity with the facts involved. Un
usual interest naturally attaches also to a case so frequently
annotated as Maynard v. Elliott.13 And the impression of
the thoroughness in the research for this book is enhanced
by the citation of In re Goodwin,1* a recent case of special
interest to attorneys in the District of Columbia, deciding
whether a trustee in bankruptcy can take the pension of a
retired government employee.
Still, the significance of this book is not understood with

out reference to what might be called its theme, its essential
unity. For it has a coherence not necessarily suggested by
its title, nor usually found in a casebook. Something of
this is sensed in the question, "Should not the Bankruptcy
Act be repealed and substituted by an uniform state statute
regulating assignments for the benefit of creditors similar
in scope to at least some of the present state statutes regu
lating general assignments for the benefit of creditors,"15
Not only is the action of the courts in deciding cases shown
here, but also something of the reaction of lawyers, and
others, to the results reached in these cases. Not only are

and quotes from one law review note. He cites twenty or more cases,
only two of which were decided prior to 1913, and seven of which were

decided in 1929 or later. Further, he cites five articles and twenty-one
notes from the law journals of eleven universities, and by pertinent
comment or by his placing of the citation, he indicates at least In a

general way the subject-matter of each.
i P. 577; 282 U. S. 784, 75 L. Ed. 645 (1931).
s P. 581; Letter of Charles Welles Gross, Esq. of Hartford, Conn.
�P. 583; 283 U. S. 318, 75 L. Ed. 1060 (1931).
io p. 587; (1932) 41 Yale L. J. 445.

HP. 701; 283 Fed. 124 (D. C. N. H, 1922).
"P. 710; 265 U. S. 1, 68 L. Ed. 873 (1924).
is P. 807; 283 U. S. 273, 75 L. Ed. 1028 (1931).
"P. 597; 57 F. (2d) 31, (C. C. A. 6th, 1931).
" P. 37.
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there numerous quotations of statutes and of law journal
reviews, but reprints from the press, pertinent excerpts
from the hearings on Senate bills to amend the Bankruptcy
Act, the contents of official reports on the operation of that
Act, and extracts from the report on equity receiverships
of a special committee of The Association of the Bar of the
City of New York. And these are not just lumped into a

heterogenous appendix; they appear piece-meal appropri
ately placed throughout the volume.16
Professor Sturges has dated his Preface, November 16,

1932, and the copyright date is 1933. November 7, 1932,
the Supreme Court of the United States held, in Schoenthal
v. Irving Trust Company,17 that suits to recover a prefer
ence constitute no part of the proceeding in bankruptcy,
and that they may be brought in the state courts as well
as in the bankruptcy courts. January 9, 1933, the same

court decided three bankruptcy cases, two of which are

interesting complements to cases in this book. In Ameri
can Surety Co. v. Marotta1* they held that "a transfer of
property which operates to hinder and defraud one whose
claim was, at the time of such transfer, only contingent,
is an act of bankruptcy."19 In Pobreslo v. Boyd Company,20
they held the provisions of the pertinent Wisconsin statute

severable, and not superseded by the Bankrutpcy Act so far
as the state statute merely regulates and controls voluntary
assignments for the benefit of creditors. In re Tarnowski21
�which holds that the sections of the Wisconsin statute
which provide for discharge of the bankrupt from his debts
are suspended by the federal act�is approved. And the
Arkansas statute involved in International Shoe Company

18 There is, however, an appendix of eighty pages giving the Cali

fornia, Michigan and New York statutes regulating general assign
ments for the benefit of creditors, the Bankruptcy Act and General
Orders in Bankruptcy, and the Report of the Attorney General analyz
ing Senate Bill No. 3866, 72d Congres, to amend the Bankruptcy Act.

U. S. �, 77 L. Ed. Adv. Op. 72 (1932).
is� U. S. �, 77 L. Ed. Adv. Op. 340 (1933).
"Syllabus, � TJ. S. �, 77 L. Ed. Adv. Op. 340 (1933).
so� U. S. �, 77 L. Ed. Adv. Op. 342 (1933).
m P. 145; 191 Wis. 279, 210 N. W. 836 (1926).
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v. Pinkus22 is distinguished. In the case of Johnson v. Star23
the Texas statute regulating such assignments is held to

be, under the construction placed upon it by the Texas

Supreme Court, not repugnant to the Bankruptcy Act.
These cases illustrate the timeliness of this book and the

desirability of a working knowledge of procedure under
other methods as well as in bankruptcy when considering
liquidation of an insolvent's estate. And thus, apart from
its classroom possibilities, the book merits careful exami
nation by young practitioners in these days when insolvency
and liquidation are so widespread, when the operation of
the available methods for administration of debtors' estates
is being subjected to unusual scrutiny and criticism, and
when definite proposals for legislation make it imperative
that lawyers keep in step with impending developments.

Victor S. Mersch.*
Washington, D. C.

*2 P. 148 ; decided by a divided court, Justices McReynolds, Brandeis
and Sanford dissenting, 278 U. S. 261, 73 L. Ed. 318 (1929).

23� u. S. �, 77 L. Ed. Adv. Op. 346 (1933); the opinion in this
cause upon the hearing in the Texas Court of Civil Appeals, 44 S. W.

(2d) 429, (1931) is cited by Professor Sturges, p. 148.
* Deputy Register of Wills of the District of Columbia; member of

the District of Columbia Bar.
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California, The State Bar of�Proceeding's of the Fifth An
nual Meeting. The Recorder Printing and Publishing
Company, San Francisco, 1932. Pp. 303.

Clark, Charles E.�Cases on Pleading and Procedure, Vol
ume 2. West Publishing Co., St. Paul, 1933. Pp. 698.

Garve, Kurt, and C. E. Early�Medico-Legal Aspepcts
of "Spontaneous Fractures." Los Angeles, 1932. Pp. 24.

Lauterpacht, H.�See Williams, Sir John Fisher.

Morris, Richard B.�Historiography of America, 1600-
1800, as Represented in the Publications of the Columbia
University Press. Columbia University Press, New

York, 1933. Pp. 30.

Pitamic, Leonidas�A Treatise on the State. J. H. Furst

Company, Baltimore, 1933. Pp. 301.

Reid, Helen Dwight�International Servitudes in Law and
Practice. The University of Chicago Press, Chicago,
1933. Pp.254.

Rivise, Charles W.�Interference Practice. The Michie
Company, Charlottesville, 1932. Pp. 252.

Sturges, Wesley A.�Cases and Materials on the Law of
Administration of Debtors' Estates. West Publishing
Co., St. Paul, 1933. Pp. 1141. (Reviewed in this issue,
supra, p. 380.)

White, Rev. Robert J.�The Legal Effect of Ante-Nuptial
Promises in Mixed Marriages. The Dolplin Press, Phila
delphia, 1932. Pp. 80.

Williams, Sir John Fisher, and H. Lauterpacht�Annual
Digest of Public International Law Cases, Years 1919 to
1922. Longmans, Green and Co., London, New York,
Toronto, 1932. Pp. 510. (Reviewed in this issue,
supra, p. 377.)

Zollmann, Carl�American Church Law. West Publishing
Co., St. Paul, 1933. Pp. 675.
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appeals to its subscribers to evidence their loyalty and

cooperation by promptly�

(1) Paying any overdue or current subscriptions;

(2) Informing the Journal if they have copies of
any of the following back issues :

Vol. I, Nos. 2 and 4;
Vol. II, No. 2;
Vol. Ill, No. 2;
Vol. IV. Nos. land 2;
Vol. V, Nos. 1 and 2 ;

Vol. VI, Nos. 1 and 2;
Vol. VIII, Nos. 1, 2, 3 and 4;
Vol. IX, No. 3.

These are urgently needed to complete several sets for
binding for Library; and the Journal mill pay premium
for any of these back issues.
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