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THE TAXATION OF GOVERNMENTAL INSTRUMENTALITIES

PART ONE

From McCulloch v. Maryland to Veazie Bank v. Fenno
1819-1869

Louis B. Boudin *

I.

On February 8, 1933, Mr. Cordell Hull, then a Senator,
and now Secretary of State of the United States, offered in
the Senate of the United States a proposed new Amend
ment to the Constitution of the United States designed to

do away with the exemption from taxation of so-called gov
ernmental "instrumentalities."1 The proposed constitu
tional Amendment is directed primarily at tax-exempt
bonds, of which Senator Hull said there were outstanding
about thirty-six billion dollars, but its scope is much wider,

?Author of Government by Judiciary, Vols. I & II (1932), Is Eco

nomic Planning Constitutional? A Re-Examination of the Concept of
Public Interest, 21 Georgetown Law Journal 253 & 387 (1933), and

other articles in various legal periodicals; member of the Bars of the

Supreme Court of the United States and of the State of New York.

iS. J. Res. 251, 72d Cong. 2d Sess.: "Income derived from securities

issued and from salaries and fees paid by or under the authority of

the United States or any state may be included in any tax on income

levied by the United States or in any tax on income of its residents

levied by any state, except to the extent that prior to the ratification

of this article income from any such securities has been exempted
from taxation at the time of their issuance by the Government issuing
or authorizing them: Provided, That the Congress may exempt from

any such tax, Federal, State or local, for a period not exceeding five

years, income from any securities hereafter issued under the exig
encies of war."
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and very properly so, since the abuse at which it aims is
a much wider one. Senator Hull placed the total value
of tax-exempt property at sixty billions. Very few people
have any idea to what absurd lengths this exemption of

alleged governmental instrumentalities has been carried

by successive decisions of the courts. And for this the legal
profession and the teachers of law and government are

largely responsible. To a certain extent this is due to the
fact that the fountains of light are themselves enshrouded

by deep clouds. But the real seat of the evil is the fact that
the leaders of our profession, for reasons which need not
be gone into here, deem it a sort of patriotic duty to throw
the halo of ancient usage and the shield of revered names

over an abuse which has grown up in comparatively recent
times.2
Senator Hull's resolution for a constitutional Amend

ment is, therefore, a fit occasion for a review of the entire
subject, with a view of dissipating the smoke-screen with
which this matter has been surrounded, and of exposing
the slim foundations upon which the entire structure rests.
This examination will, I believe, show that, as usual, the
fault does not lie in the Constitution but in the decisions
of the United States Supreme Court. But since there is
unfortunately no practicable way, in ordinary times, of
reversing the decisions of that august tribunal except by
Amendment to the Constitution, the least our profession
can do to make amends in the matter is to help pass the
necessary Amendment which would do away with this
festering sore of our body politic.
Our inquiry must, of course, follow historical lines, but

it should be noted right here that the main, as well as the
most flagrant, abuse is in so-called state instrumentalities,
which abuse made its appearance for the first time in 1871
with the decision by the Supreme Court in Collector v.

Day,3 exempting the pay of a state judge from a general
federal income tax. It should be noted also that the first
exemption of state and municipal bonds from such taxation
was announced by the Supreme Court in its famous de-

2 See Appendix.
s 11 Wall. 113 (1871) ; also cited as Buffington v. Day.
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cision, Pollock v. Farmers' Loan & Trust Co.* declaring
all federal income taxes unconstitutional. Senator Hull
estimated that of the thirty-six billions of tax-exempt se

curities now outstanding, about five-sixths are state and
municipal securities, and it is safe to say that the pro
posed Amendment is aimed principally at these securities.
Should the proposed Amendment be adopted, Pollock v.

Farmers' Loan & Trust Co.5 will have the unique distinc
tion of having brought about two Amendments to the
Constitution. In any event, it requires that many Amend
ments to overcome its baneful effects. It is particularly
important to bear in mind the distinction between federal
and state instrumentalities, since most of the difficulties
which we encounter in any attempt at a scientific study
of our constitutional system are due to the unscientific
habit which we have acquired of assuming gratuitously,
and contrary to the express language and fundamental
principle of the Constitution, that the federal and state

governments are on a basis of equality, and that, there
fore, everything that is true of the federal government is
also true of the state governments. So we see learned
counsel�leaders of the bar�and even judges of the Su
preme Court, seriously quoting Chief Justice Chase's ro

mantic phrase in Texas v. White 6
�proper enough in its

place, though innocuous even there�about the "inde
structible Union composed of indestructible states," as

if it furnished an "indestructible" principle of taxation,
making every rule of taxation applicable to the Union

applicable also to the states. Clearly, however, nothing
could be more absurd in theory or more inaccurate in

practice.

II.

The history of our subject commences with McCulloch v.

Maryland,7 one of the very great landmarks in our consti
tutional development. But it would be a great mistake to

�157 U. S. 429 (1895).
5 Note 4, supra.
� 7 Wall. 700 (1869).
t 4 Wheat. 316 (1819).
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assume that that case marks the beginning of our troubles,
or that Chief Justice Marshall is even in the remotest de

gree responsible for our present plight; and the recent

attempts to lay at his door responsibility for the ill-advised

and ill-considered uses, to which the great principles laid

down by him in his deservedly famous opinion in that case
have been put, are not only unjustified, but are in themselves
evidence of the low estate to which constitutional theory has
fallen in our time. As a matter of fact, the line of reasoning
upon which the later decisions of the Supreme Court in
this field proceed, are a complete negation of the principles
laid down by Marshall in that celebrated case, as our fur

ther examination will show. And we may anticipate the
results of our inquiry to the extent of stating briefly that
the decision in McCulloch v. Maryland is based on the

principle, laid down in the Constitution itself, that the
federal government is superior to those of the states,
while the claim of immunity of state "instrumentalities"
from federal taxation is based on the opposite principle
of an equality between the two governments�a principle
unwarranted by the Constitution and abhorrent to John
Marshall.
The question directly involved in McCulloch v. Mary

land 8 was whether the states could tax the circulation,
that is, the business and functions of the Bank of the
United States, which was operating under a federal char
ter. Behind that lay the question which agitated the peo
ple of the United States whether the federal government
had the power to charter a bank. It should be borne in
mind in this connection that in the early part of the nine
teenth century, incorporation was still considered a solemn
act of sovereignty to be exercised on rare occasions and
for special reasons. Also, that the theory that the federal
government was one of enumerated powers had then a

8 Note 7, supra. The Maryland statute involved in that case provided
"That if any bank has established, or shall, without authority from the
state first had and obtained, establish any branch ... it shall not be
lawful for the said branch ... to issue notes in any manner" (Italics
Author's), except upon stamped paper upon which a tax has been paid
to the state according to the denominations of the notes. The bank

could, however, compound the tax by a single payment of $15,000 an

nually in advance.
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much greater living significance than it has now. And

there were still those who believed that the federal gov
ernment was one of delegated powers, in the sense of de

riving its powers from the states instead of from the

people directly. But to Marshall, all of these questions,
important as they were, were subordinate to the one great
question of the supremacy of the federal government
within its own legitimate sphere of action. Being a states

man rather than a lawyer, Marshall realized that once this
question was determined in favor of the federal govern
ment, implying as it did, to him, the power of passing on

the question of the boundary between the respective
spheres of state and federal action, the character of the
United States as a nation instead of a federation of

states was assured. And this assertion of the suprem

acy of the federal government is the leitmotif of his great
opinion in McCulloch v. Maryland.

"There is no express provision (in the Constitution) for the

case"�says Marshall�"but the claim (of the bank to be exempt
from state taxation of its operations) has been sustained on a

principle which so entirely pervades the constitution, is so inter

mixed with the materials which compose it, so interwoven with

its web, so blended with its texture, as to be incapable of being
separated from it, without rending it into shreds.

"This great principle is, that the constitution and the laws made

in pursuance thereof are supreme; that they control the constitu

tion and laws of the respective states, and cannot be controlled

by them. From this, which may be almost termed an axiom, other
propositions are deduced as corollaries, on the truth or error of

which, and on their application to this case, the cause has been

supposed to depend. These are, 1st. That a power to create im

plies a power to preserve; 2d. That a power to destroy, if wielded
by a different hand, is hostile to, and incompatible with these

powers to create and to preserve; 3d. That where this repug

nancy exists, that authority which is supreme must control, not
yield to that over which it is supreme .

"That the power of taxing it by the states may be exercised
so as to destroy it, is too obvious to be denied. But taxation is
said to be an absolute power, which acknowledges no other limits
than those expressly prescribed in the constitution, and like

sovereign power of every other description, is intrusted to the
discretion of those who use it. But the very terms of this argu
ment admit, that the sovereignty of the state, in the article of
taxation itself, is subordinate to, and may be controlled by the
constitution of the United States. How far it has been con-
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trolled by that instrument, must be a question of construction.

In making this construction, no principle, not declared, can be

admissible, which would defeat the legitimate operations of a

supreme government. It is of the very essence of supremacy, to

remove all obstacles to its action within its own sphere, and so

to modify every power vested in subordinate governments, as to

exempt its own operations from their own influence. This effect

need not be stated in terms. It is so involved in the declaration

of supremacy, so necessarily implied in it, that the expression
of it could not make it more certain." (Italics author's.)

The rest of the opinion is an elaboration of this argu
ment from the supremacy of the federal government over
the state governments. And the detail of this elabora
tion is so illuminating that one wonders how his follow

ers, who profess to revere his name and bask in the

light of reason which shone from his great opinions, could
have wandered off into the arid wilderness, or rather con
fused jungle, which is the present state of our law and

thought on the subject. The explanation is, of course, that,
as in many cases of hierarchical interpretation, the mas

ter's words are read only as part of a ceremonial, while
the decisive word is that of later commentaries with which
the original text is overlaid, and by which it is obscured.
We can, therefore, do no better than quote this argument
at some length.

"It is admitted"�says Marshall�"that the power of taxing
the people and their property, is essential to the very existence
of government, and may be legitimately exercised on the objects
to which it is applicable, to the utmost extent to which the gov
ernment may choose to carry it. The only security against the
abuse of this power, is found in the structure of the government
itself. In imposing a tax, the legislature acts upon its constitu
ents. This is, in general, a sufficient security against erroneous
and oppressive taxation.
"The people of a state, therefore, give to their government a

right of taxing themselves and their property, and as the exi
gencies of government cannot be limited, they prescribe no limits
to the exercise of this right, resting confidently on the interest
of the legislator, and on the influence of the constituents over their

representative, to guard them against its abuse. But the means

employed by the government of the Union have no such security,
nor is the right of a state to tax them sustained by the same

theory. Those means are not given by the people of a particular
state-, not given by the constituents of the legislature, which



TAXATION OF GOVERNMENTAL INSTRUMENTALITIES 7

claim the right to tax them, but by the people of all the states..

They are giwen by all, for the benefit of all�and upon theory,
should be subjected to that government only which belongs to all.
"It may be objected to this definition, that the power of taxa

tion is not confined to the people and property of a state. It

may be exercised upon every object brought within its jurisdiction.
"This is true. But to what source do we trace this right? It

is obvious, that it is an incident of sovereignty, and is co-exten

sive with that to which it is an incident. All subjects over which
the sovereign power of a state extends, are objects of taxation;
but those over which it does not extend, are, upon the soundest

principles, exempt from taxation. This proposition may almost be

pronounced self-evident.
"The sovereignty of a state extends to everything which exists

by its own authority, or is introduced by its permission; but
does it extend to those means which are employed by Congress
to carry into execution powers conferred on that body by the

people of the United States? We think it demonstrable, that it
does not. Those powers are not given by the people of a single
state. They are given by the people of the United States, to a-

government whose laws, made in pursuance of the constitution,
are declared to be supreme. Consequently, the people of a single
state cannot confer a sovereignty which will extend over them.
"If we measure the power of taxation residing in a state, by

the extent of sovereignty which the people of a single state

possess, and can confer on its government, we have an intelligible
standard, applicable to every case to which the power may be

applied. We have a principle which leaves the power of taxing
the people and property of a state unimpaired; which leaves to

a state the command of all its resources, and which places beyond
its reach, all those powers which are conferred by the people of

the United States on the government of the Union, and all those

means which are given for the purpose of carrying those powers

into execution. We have a principle which is safe for the states,
and safe for the Union . . .

"That the power to tax involves the power to destroy; that the
power to destroy may defeat and render useless the power to

create; that there is a plain repugnance in conferring on one

government a power to control the constitutional measures of

another, which other, with respect to those very measures, is de

clared to be supreme over that which exerts the control, are prop

ositions not to be denied . . .

"If we apply the principle for which the state of Maryland con

tends, to the constitution, generally, we shall find it capable of

changing totally the character of that instrument. We shall find

it capable of arresting all the measures of the government, and
of prostrating it at the foot of the states. The American people
have declared their constitution and the laws made in pursuance
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thereof, to be supreme; but this principle would transfer the

supremacy, in fact, to the states.

"It the states may tax one instrument, employed by the gov

ernment in the execution of its powers, they may tax any and every

other instrument. They may tax the mail; they may tax the

mint; they may tax patent-rights; they may tax the papers of

the custom-house; they may tax judicial process; they may tax

all the means employed by the government, to an excess which

would defeat all the ends of government . . .

"This is not all. If the controlling power of the states be

established; if their supremacy as to taxation be acknowledged;
what is to restrain their exercising this control in any shape they

may please to give it? Their sovereignty is not confined to taxa

tion; that is not the only mode in which it might be displayed.
The question is, in truth, a question of supremacy; and if the right
of the states to tax the means employed by the general govern
ment be conceded, the declaration that the constitution, and the

laws made in pursuance thereof, shall be the supreme law of

the land, is empty and unmeaning declamation . . .

"It has also been insisted, that, as the power of taxation in the

general and state governments is acknowledged to be concurrent,
every argument which would sustain the right of the general
government to tax banks chartered by the states, will equally
sustain the right of the states to tax banks chartered by the

general government.
"But the two cases are not on the same reason. The people of

all the states have created the general government, and have con

ferred upon it the general power of taxation. The people of all the
states, and the states themselves, are represented in Congress, and,
by their representatives, exercise this power. When they tax the

chartered institutions of the states, they tax their constituents ; and
these taxes must be uniform. But when a state taxes the opera
tions of the government of the United States, it acts upon instil
tutions created, not by their own constituents, but by people over

whom they claim no control. It acts upon the measures of a

government created by others as well as themselves, for the
benefit of others in common with themselves. The difference is
that which always exists, and always must exist, between the
action of the whole on a part, and the action of a part on th&
whole�between the laws of a government declared to be supreme,
and those of a government which, when in opposition to those
laws is not supreme." (Italics author's.)

In the last quoted paragraph, Marshall answered by
anticipation all the arguments advanced by men who have
used his name and great judgment as a cloak and pretext
for a claim utterly foreign to him and inconsistent with
his political theory�that of a parity between the federal
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and state governments with respect to the power of tax
ing each other's instrumentalities. The all-sufficient an
swer is that there is no such parity, and that his judg
ment is expressly based on the supremacy of the federal
over the state power of taxation, as in anything else
where the two governments meet or clash.
That that supremacy exists is, of course, beyond ques

tion. We must not be misled by loose talk about the
"sovereignty" of the states, or of the so-called "concur
rent" power of state taxation. In our system the states
are not truly sovereign.9 The only truly sovereign power
is that of the United States. That power may be limited,
but it is limited by its own Constitution; while the power
of the individual states is limited by the Constitution of
another power�that of the Union. And it can be further
limited by the action of that Union, without their own

consent and even against their own expressed will. And
their power of taxation is not really concurrent but sub
ordinate. Not only is it limited by the Constitution it

self, as pointed out by Marshall�it is also limited in

many other ways by the instrumentalities created by that
Constitution, such as this very decision of Marshall's, and
of many of his succesors. But even where not limited, it
is subordinate to that of the federal government which
has the power to make its own taxes superior and prior
in lien to the taxes imposed by the states or under their

authority.
But in this great judgment, Marshall has not only given

a conclusive answer to all attempts to extend the exemp

tion, thereby establishing in favor of the United States,
to state instrumentalities. He has also indicated the
limits of the exemption created by the superior Constitu
tion in favor of its own government and its instrumen-

9 Walter Jones, on� of the counsel who argued this case for the state

of Maryland, and one of the leading lawyers of the day, had, three
years earlier, in the argument of the equally decisive even though not

equally celebrated case of Martin v. Hunter's Lessees, 1 Wheat. 304

(1816), said: "The states are deprived, by the Constitution, of the

character of perfect states, as defined by jurists; they are still

sovereign, sub modo; but the national government pervades all their

territory, and acts upon all their citizens"
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talities. This limitation is clearly stated in the closing
paragraph of the opinion 10 as follows :

"This opinion does not deprive the states of any resources which

they originally possessed. It does not extend to a tax paid by
the real property of the bank, in common with the other real

property within the state, nor to a tax imposed on the interest

which the citizens of Maryland may hold in this institution, in
common with other property of the same description throughout
the state. But this is a tax on the operations of the bank, and is,
consequently, a tax on the operation of an instrument employed
by the government of the Union to carry its powers into execu

tion. Such a tax must be unconstitutional.." (Italics author's.)

This limitation is all-important, and had it been ad
hered to by Marshall's successors, there would have been
no necessity for such constitutional Amendments as that

proposed by Senator Hull, even if the reason for the de
cision in McCulloch v. Maryland�the superiority of the
federal government:�had been lost sight of, as it has

been, in these later days, when Marshall's name is being
honored in commemoration addresses and his constitutional
theories relegated to the scrap-heap. For in this closing
paragraph of his opinion, Marshall merely states the cor-

rollary to his main position, as emphasized throughout the
opinion, namely, that even as to the federal government,
he is not claiming an exemption from taxation, as such,
but from control and interference. It is, therefore, only
against special taxation�taxation of its instrumentalities
as such, that is their operations�that he claims the Con
stitution protects the federal government; and not against
the taxation of their property or income in common with
that of other citizens of the states, without discrimination,
and for revenue-raising purposes only.
The crux of the problem presented in the McCulloch

Case, and the true import of the decision in that case, are
shown by another one of Marshall's famous decisions, that
of Brown v. Maryland}1 That case did not involve any
''instrumentalities," but it did involve the problem of state
taxation in a federal domain, and again the solution was

10 Notes 7 & 8, supra.
n 12 Wheat. 419 (1827).
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made to hinge on the superiority of the federal govern
ment to the state governments. The question involved was

one of the regulation of commerce,12 but McCulloch v.

Maryland was cited by Marshall, in speaking for the court,
as direct authority�because to him the question involved
in both instances was the question of the superiority of
the whole to the part, and it, therefore, made no difference
how the question arose. Said he :

"It has been contended, that this construction of the power to

regulate commerce . . . would abridge the acknowledged power
of a state to tax its own citizens, or their property within its
territory.
"We admit this power to be sacred; but cannot admit, that it

may be used so as to obstruct the free course of a power given to

Congress. We cannot admit, that it may be so used as to obstruct
or defeat the power to regulate commerce. It has been observed,
that the powers remaining with the states may be so exercised
as to come in conflict with those vested in Congress. When this
happens, that which is not supreme must yield to that which i$
supreme. This great and universal truth is inseparable from
the nature of things, and the constitution has applied it to the
often interfering powers of the general and state governments,
as a vital principle of perpetual operation. It results, necessarily,
from this principle, that the taxing power of the states must have
some limits. It cannot reach and restrain the action of the na

tional government within its proper sphere. It cannot reach the

administration of justice in the courts of the Union, or the col
lection of the taxes of the United States, or restrain the operation
of any law which Congress may constitutionally pass. It cannot
interfere with any regulation of commerce. If the states may
tax all persons and property found on their territory, what
shall restrain them from taxing goods in their transit through
the state from one port to another, for the purpose of re

exportation? The laws of trade authorize this operation, and

general convenience requires it. Or what should restrain a state
from taxing any article passing through it, from one state to

another, for the purpose of traffic? Or from taxing the trans

portation of articles passing from the state itself to another, for
commercial purposes? These cases are all within the sovereign

12 The Maryland statute involved in Brown v. Maryland required
all importers of foreign goods to take out a license and to pay a license
fee of ?50 before they could sell imported merchandise in the original
bale or package. Sale without such license was made a criminal offense.
The statute did not apply to importers exclusively, but importers were

specifically named among those who were required to take out the
license and pay the license fee.
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power of the taxation, but would obviously derange the measures

of Congress to regulate commerce, and affect materially the pur

pose for which that power was given. We deem it unnecessary

to press this argument further, or to give additional illustrations

of it, because the subject was taken up, and considered with great
attention in M'Culloch v. The State of Maryland, 4 Wheat. Rep.
316, the decision in which case is, we think, entirely applicable.
to this.
"It may be proper to ado, that we suppose the principles laid

down in this case, to apply equally to importations from a sister

state." (Italics author's.)

The vital and fundamental distinction between the fed
eral government on the one hand and the state govern
ments on the other is that the latter are limited in the
exercise of their powers by the legitimate operations of
another government, that of the Union, while the federal

government is limited only by its own Constitution. In
sofar as it is permitted by its own Constitution, its action

is. supreme. But the action of a state, even if otherwise

"legitimate," that is permitted by its own constitution,
becomes illegitimate and must give way when it comes into
collision with the federal government, because "it is not
supreme." 13

is In this so-called "practical" age, we are prone to look with con

tempt upon purely theoretical distinctions�oblivious to the fact, shown
by all history, that the most practical problems often, if not always,
assume theoretical forms, and that great struggles, intra- as well as

inter-national, are often waged over what seem, at first glance, to be
"mere abstractions". On further analysis and a deeper acquaintance
with the historical forces involved, it will be found that these abstrac
tions mask, even if they do not conceal, deep realities. The history of
the United States, in particular, is a great example of this truth. And
the greatest dramatic event in the history of the United States, the
Civil War, in its ideological aspects, turned on this very question, the
sovereignty of the states, which in turn, turned on the seemingly
"academic" or "theoretical" question: was the Constitution the creature
of the states or of the people of the United States�which is the Mar
shall doctrine. But if the Marshall doctrine be true�and at this late
day it can hardly be disputed, notwithstanding the fact that it is being
constantly flouted in the decisions of the courts as a matter of prac
tice�such statements as Chief Justice Chase's famous phrase that the
United States Constitution "looks" to an "indestructible Union, com

posed of indestructible states", becomes meaningless, or at least of
limited meaning. The Constitution as is�that is, when we consider
only the frame of government actually set up by it�may contemplate
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The first case involving the taxation of securities of
the United States government, instead of interference with
its operations or with the operations of its instrumental
ities by means of taxation, was that of Weston v. The
City of Charleston.11 The City Council of Charleston, South
Carolina, had imposed a tax upon certain interest-bearing
securities, including certain securities issued by the United
States for the national debt specifically named, and ex

cluding state securities. It also excluded certain federal
securities by not naming them among those subject to the
tax. It was admittedly not a general tax upon all secur
ities or their income. It was attacked on the ground that
the tax not being a general one, and the United States
securities being included by name or descriptions as such,
the tax was really on the contract of loan, and, therefore,
on the power of the federal government to borrow money.
Its supporters, on the other hand, claimed that no dis
crimination against the securities of the United States
government was intended; that the real purpose of the
measure was to raise revenue; that it was in effect an
income tax; and that the particular United States se

curities were singled out for taxation because of their

income-producing features. The Constitutional Court of
South Carolina sustained the tax by a divided court. The
United States Supreme Court declared it ^^constitutional,
what in Chief Justice Chase's phrase it "looks" to. But it certainly
looks beyond that. For it provides the machinery whereby that frame
of government may be changed�and that provision has no practical
limitations. The only limitation on the power of amendment is that
a state cannot, without its own consent, be deprived of equal represen
tation in the Senate. This seems to "look" to "indestructible" states,
but certainly not to sovereign states, nor even to autonomous ones,

when the majority provided by the amending clause can be mustered

against it. They could be reduced to the status of counties within that

amending clause. Their judiciaries, for instance, could be abolished,
and their taxing power could be taken away or subjected to federal

regulation and control. And even yet we haven't touched the most

fundamental problem of all�the right to amend the amending clause

of the United States Constitution. Serious students of our system of

government should, therefore, be very careful how they use the after-a-
fashion sovereignty which the federal constitution allows the states

to exercise.
"2 Pet. 448 (1829).
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by a divided court�Justices Johnson and Thompson dis

senting. Chief Justice Marshall again wrote for the
Court. In both courts the character of the tax was con

sidered decisive of its constitutionality or unconstitution

ality.15 In delivering the opinion of the court, Marshall
said :

"Congress has power 'to borrow money on the credit of the

United States.' The stock it issues is the evidence of a debt

created by the exercise of this power. The tax in question is a

tax upon the contract subsisting between the government and the

individual. It bears directly upon that contract, while subsisting
and in full force. The power operates upon the contract, the

instant it is framed, and must imply a right to affect that con

tract.

"If the states and corporations throughout the Union possess
the power to tax a contract for the loan of money, what shall

is In the Constitutional Court of South Carolina, Huger, J., said in
his dissenting opinion (see marginal note in the decision of the U. S.

Supreme Court) :

"What shall govern their discretion, it is impossible to foresee. A

state or a few states may concur in a policy at variance with that of
the Government, nay, in hostility to it. This, unfortunately, has been
already witnessed. They may, indeed, be indisposed to dissolve the
Union, and declare war; when they might have no objection to counter
act Congress, and control its measures, by the exercise of a power
strictly constitutional. Seven-tenths of the stock of the United States
are owned in the cities of Boston, New York, Philadelphia, Baltimore
and Charleston.
"The same causes which have concentrated the stock in these cities,

will, in all probability, continue to operate, and the greater part of
future loans will be effected there. Should, therefore, even so small a
portion of the United States as these cities, unite in taxing stock to
any considerable amount, the Government may be defeated, and will
certainly be impeded in its fiscal operations, to the extent of any tax
imposed. ... I shall now proceed to inquire�1st. Whether the tax in
question be an income tax? That it is not, appears very clearly from
the facts of the case, as well as from the terms of the ordinance. The
stock of the state; the stock of the city; bank-stock universally, as weil
as the profits of agriculture, enjoyed by those who reside in the city,
are not taxed; nor does the ordinance affect to regard it as an income
tax. It is a tax upon the United States stock, eo nomine. As this is not
a tax upon income, it is unnecessary to inquire, if the city council, or
a State, have the power to tax income, and include therein the interest
received on United States stock. I shall, therefore, proceed to inquire,
if the city council, or a state, have the power to tax the United States
stock, eo nomine."
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arrest this principle in its application to every other contract?

What measure can government adopt, which will not be exposed
to its influence?
"But it is unnecessary to pursue this principle through its

diversified application to all the contracts, and to the various

operations of government. No one can be selected which is of

more vital interest to the community than this of borrowing
money on the credit of the United States. . . . Can anything be
more dangerous, or more injurious, than the admission of a

principle, which authorizes every state and every corporation in

the Union which possesses the right of taxation, to burden the

exercise of this power at their discretion?

"If the right to impose the tax exists, it is a right which in its

nature acknowledges no limits. It may be carried to any extent,
within the jurisdiction of the state or corporation which imposes
it, which the will of each state and corporation may prescribe.
A power which is given by the whole American people, for their
common good, which is to be exercised, at the most critical

periods, for the most important purposes, on the free exercise

of which the interests, certainly, perhaps, the liberty of the whole,
may depend; may be burdened, impeded, if not arrested, by any

of the organized parts of the confederacy.
"In a society formed like ours, with one supreme government

for national purposes, and numerous state governments for other

purposes; in many respects independent, and in the uncontrolled

exercise of many important powers, occasional interferences ought
not to surprise us. The power of taxation is one of the most

essential to the state, and one of the most extensive in its opera

tions. The attempt to maintain a rule which shall limit its

exercise, is undoubtedly among the most delicate and difficult

duties which can devolve on those whose province it is to ex

pound the supreme law of the land, in its application to the

cases of individuals. This duty has more than once devolved on

this court. In the performance of it we have considered it as

a necessary consequence from the supremacy of the government^
of the whole, that its action in the exercise of its legitimate
powers should be free and unembarrassed by any conflicting.
powers in the possession of its parts; that the powers of a state

cannot rightfully be so exercised as to impede and obstruct the

free course of those measures which the government of the

states united may rightfully adopt. . . .

"The American people have conferred the power of borrowing
money on their government, and by making that government
supreme, have shielded its action, in the exercise of this power,

from the action of the local governments. The grant of the

power is incompatible with a restraining or controlling power,

and the declaration of supremacy is a declaration that no such

restraining or controlling power shall be exercised." (Italics
author's. )
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It is clear from this opinion that the determining con

sideration, the ratio decidendi, was the fact that it was

not an income tax, nor a general property tax, and that

the ordinance imposing the tax singled out the securities
in question by name and description, which, coupled with
the then accepted theory that "the power to tax was the

power to destroy," endangered the supremacy of the fed
eral government so dear to Marshall's heart. This be
comes even more apparent from the dissenting opinions
of Justices Johnson and Thompson. The gravamen of
their arguments in favor of the constitutionality of the
tax, was that the tax was not discriminatory, and was

not intended to interfere with the federal powers�the
only kind of tax which was unconstitutional under the doc
trine of McCulloch v. Maryland�but designed for the in
nocent purpose of revenue-raising, and was, in reality, an
income tax�which they evidently regarded as concededly
constitutional. Said Mr. Justice Johnson:

"If I could bring myself to consider this question, in the form
in which it is considered by the majority of the court, I should
certainly concur in the opinion, that the tax was unconstitutional.
For the exercise of a power, which, under the mask of imposing
a tax, may defeat or impede the operation of the government of
the United States in borrowing money, could not be tolerated.
But I am strongly impressed with the opinion, that the record
does not authorize this state of the question. It is true, the act
of the city council of Charleston, which imposes this tax, is most
clumsily worded. But I think it clear, that, taken together, the
object is to impose an income tax. ... It is objected, that
they make discriminations, and exempt from taxation state stock,
city stock, and stock of their own chartered banks. But when
they exempt also stock of the United States Bank; and there
can be no better proof demanded, to show that the law is con
ceived in the spirit of fairness, with a view to revenue, and no
masked attack upon the powers of the general government
"I consider the case, therefore, as one of a tax upon income

arising from the interest of money, a very unwise and suicidal
tax, unquestionably, and not very judiciously arranged and ex

pressed; but still characterized by no unfairness, and no masked
attack upon the powers of the general government. And if so,
with what correctness can it be characterized as unconstitutional?
"Why should not the stock of the United States, when it be

comes mixed up with the capital of its citizens, become subject
to taxation in common with other capital? Or why should one
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who enjoys all the advantages of a society purchased at a heavy
expense, and lives in affluence upon an income derived exclusively
from interest on government stock, be exempted from taxation?
"No one imagines, that it is to be singled out and marked as an

object of persecution, and that a law professing to tax, will be

permitted to destroy; this subject was sufficiently explained in

M'Culloch's case. But why should the states be held to confer

a tonus or bounty on the loans made by the general government?
The question is not, whether their stock is to be exposed to

peculiar burdens; but whether it shall enjoy privileges and ex

emptions, directly interfering with the power of the states to

tax or to borrow?" (Italics author's.)

And Mr. Justice Thompson said:

"It is necessary, in the first place, that we should understand

the true character of this tax. Much importance seemed to be

attached to this, both in the court below and on the argument here.
In the opinion of the minority of the State Court, which has been
submitted to us by the appellants' counsel, as a part of his argu

ment, it is said. 'This ordinance does not affect to regard the

tax as an income tax. It is a tax upon the United States stock

eo nomine. As it is not a tax on income, it is unnecessary, to

inquire if the city council or a state have the power to tax in

come, and include therein the interest received on United States

stock. The inquiry is, whether there is any such power to tax

United States stock eo nomine?' This distinction being so em

phatically relied upon by the minority of the court, it is a fair

inference, that if it had been considered a tax on income, it
would not be objectionable, on constitutional grounds. ..."

and then proceeded to show that the tax in question was

an income tax.

One more opinion in which Marshall wrote for the Su

preme Court should be mentioned here�the opinion in the
famous case of The Providence Bank v. Billings.� In that

case, Marshall said:

"The reasoning of the court in the case of M'Culloch v. The

State of Maryland has been applied to this case; but the court

itself appears to have provided against this application. Its

opinion in that case, as well as in Osborn v. The Bank of the

United States, was founded expressly on the supremacy of th&
laws of Congress, and the necessary consequence of that supremacy

"4 Pet. 514 (1830).
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to exempt its instruments employed in the execution of its powers,

from the operation of any interfering power whatever." (Italics
author's.)

Two things are clear from a review of these decisions:
One is, that there was no intention on the part of Marshall,
or any of his associates on the Supreme Court, to claim
or establish any privilege by way of general exemption
from state taxation in favor of federal instrumentalities
and securities; that the only exemption claimed was from

special taxation, i.e., by specifically naming them, which,
under the then accepted theory of taxation would give the

taxing power "the power to destroy" ; and that, therefore,
the exemption did not apply to a case where the security
or instrumentality was included in a general property or

income tax.17 The second thing that seems clear beyond
any posible doubt is�that there is no parity in this re

spect between state taxation of federal instrumentalities
and securities on the one hand, and federal taxation of
state instrumentalities and securities on the other. The

very basis of the immunity claimed for federal instrumen
talities and securities, whatever it is, is the fact that there
is no such parity, that the two governments are not on a

basis of equality�in short, that the federal government
is superior to the state governments, and its laws the su

preme law of the land, to which the states are subject
and their laws subordinate.

" To guard against misconception it should be pointed out that a tax

apparently general�except where it includes all property or all in
come�may have regulatory effects even though its purpose may be
primarily or even exclusively that of revenue-raising. This requires a

careful distinction between cases involving regulation and those in
volving interference by burdening. Such a distinction was involved in
the cases of Brown v. Maryland, on the one hand, and Weston v.

Charleston, on the other. In the first case the decision might, con

ceivably, have been the same even if importers of foreign goods had
not been mentioned specifically, but the tax laid on all wholesalers.
But the decision would certainly have been the other way in the
Weston Case, if the ordinance of the city of Charleston had not specified
the United States securities as the object of taxation, but had laid a

tax on all capital invested in securities of any kind, or upon income
from any kind of securities.
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III.

The next case involving our subject was Dobbins v. The
Commissioners of Erie County,18 decided thirteen years
after the decision in the Weston Case.19_ The case was

rather unfortunate in the manner in which it was pre
sented to the court. The law involved was itself obscure
in its language. The tax laid by it seems to have been
intended as a property tax, and offices were rated or

valued at the discretion of the assessors "having a due
regard to the profits arising therefrom." The case came

before the court on a stipulation which stated that the
plaintiff was a captain in the United States revenue-cutter
service, in command of the revenue-cutter Erie, and that
he had been "rated and assessed with county taxes . . .

as such officer of the United States, for his office, as such,
valued at five hundred dollars." It would almost seem as

if counsel who drew the stipulation deliberately framed it
so as to bring it within the decision in the Weston Case.
And the Supreme Court held that it was ruled by that
case and by McCulloch v. Maryland.20 The opinion, written
by Justice Wayne, is not a model of lucidity in the state
ment of principles involved, but it is clear that the court
did not intend to depart from the principles laid down by
Marshall.

"Taxation"�said the Court�"is a sacred right, essential to the

existence of government; an incident of sovereignty. The right
of legislation is co-extensive with the incident, to attach it upon

all persons and property within the jurisdiction of a state. But

in our system there are limitations upon that right. There is

a concurrent right of legislation in the states and the United

States, except as both are restrained by the Constitution of the

United States. Both are restrained upon this subject by express

prohibitions in the Constitution; and the states by such as are

18 16 Pet. 435 (1842).
i� Note 14, supra. The length of time which elapsed between exemp

tion cases at this period, as shown by the length of time which elapsed
between the Weston Case and the Dobbins Case, and the Dobbins and

the next exemption case thereafter, is in itself proof of how limited
this exemption was generally believed to be, and of how little im

portance, as then used, it really was.

so Notes 7, 8 & 10, supra.
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necessarily implied when the exercise of the right by a state

conflicts with the perfect execution of another sovereign power

delegated to the United States. That occurs when taxation by a

state acts upon the instruments, emoluments and persons, which

the United States may use and employ as necessary and proper

means to execute their sovereign powers. The government of
the United States is supreme within its sphere of action." (Italics
author's.)

The Court then proceeds to show how the taxing of the

officer, as such, interferes with or diminishes the express

power given by the Constitution to the federal govern
ment to lay and collect taxes and to regulate foreign com

merce, saying:

"Congress has power to lay and collect taxes, duties, imposts,
etc., and to regulate commerce with foreign nations and among

the several states, and with the Indian tribes. Neither can be

done without legislation. A complicate machinery of forms,
instruments, and persons, must be established; revenue districts

were to be designated; collectors, naval officers, surveyors, in

spectors, appraisers, weighers, measurers and gaugers must be

employed; 'the better to secure the collection of duties on goods
and on the tonnage of vessels,' revenue cutters, and officers to

command them, are necessary. The latter are declared to be
officers of the customs, and they have large powers and authority.
All of this is legislation by Congress to execute sovereign powers.

They are the means necessary to an allowed end: the end, the
great objects which the Constitution was intended to secure to

the states in their character of a nation. Is the officer, as such,
less a means to carry into effect these great objects than the

vessel which he commands, the instruments which are used to

navigate her, or than the guns put on board to enforce obedience
to the law? These inanimate objects, it is admitted, cannot be
taxed by a state, because they are means. Is not the officer more
so who gives use and efficacy to the whole? ... To allow such a

right of taxation to be in the states, would also in effect be to

give the states a revenue out of the revenue of the United States,
to which they are not constitutionally entitled, either directly or

indirctly, neither by their own action, nor by that of Congress.
The revenue of the United States is intended by the Constitution
to pay the debts, and provide for the common defense and general
welfare of the United States, to be expended, in particulars, in
carrying into effect the laws made to execute all the express
powers, 'and all other powers vested by the Constitution in the
government of the United States.'
"But the unconstitutionality of such taxation by a state as
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that now before us may be safely put (though it is not the only
ground) upon its interference with the constitutional means which
have been legislated by the government of the United States to

carry into effect its powers to lay and collect taxes, duties, im
posts, etc., and to regulate commerce. In our view it presents a

case of as strong interference as was presented by the tax im

posed by Maryland in the case of M'Culloch (4 Wheat. 316), and
the tax by the city council of Charleston, in Weston's case (2
Peters, 449); in both of which it was decided by this court that
the state governments cannot lay a tax upon the constitutional
means empolyed by the government of the Union to execute its

, costitutional powers." (Italics author's.)

The Court then proceeds to state what it considers to
be a more general ground�a ground upon which the sal
aries of all officers of the United States should be exempt
from state taxation.

"We have said that the ground upon which we have just put
the unconstitutionality of the tax in the case before us is not the
sole ground upon which our conclusion can be maintained. We
will now state another ground; and we do so because it is applica
ble to exempt the salaries of all officers of the United States from
taxation by the states.

"The powers of the national government can only be executed
by officers whose services must be compensated by Congress.
The allowance is in its discretion. The presumption is that the
compensation given by law is no more than the services are

worth, and only such in amount as will secure from the officer
the diligent performances of his duties. 'The officers execute
their offices for the public good. This implies their right of reap
ing from thence the recompense the services they may render may
deserve,' without that recompense being in any way lessened,
except by the sovereign power from whom the officer derives his
appointment, or by another sovereign power to whom the first has
delegated the right of taxation over all the objects of taxation,
in common with itself, for the benefit of both. . . .

"The compensation of an officer of the United States is fixed
by a law made by Congress. It is in its conclusive discretion to

determine what shall be given. It exercises the discretion and
fixes the amount, and confers upon the officer the right to receive
it when it has been earned. Does not a tax, then, by a state upon
the office, diminishing the recompense, conflict with the law of
the United States, which secures it to the officer in its entirenessf
It certainly has such an effect; and any law of a state imposing
such a tax cannot be constitutional, because it conflicts with a
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law of Congress made in pursuance of the Constitution, and

which makes it the supreme law of the land." 21 (Italics author's.)

In view of later developments it may be proper to re

mind the reader that this language must be taken in con

nection with the case in hand�that is, with taxation of
the offices as such, and that it has no necessary applica
tion to the problem of general income taxes, where a man's
income from whatever source is taxed. But whatever the

application, the grounds of the decision are clear�and

they are the grounds familiar to us from Marshall's de
cisions: The supremacy of the Union over the individual
states in law as well as in logic. The whole is greater
than the part. The whole acts for the benefit of the whole,
which includes the part; but the part acts only for its
own interest, which may be in conflict with the interest
of the whole, or at least apart from it. The United States
Constitution makes the Union, in the execution of its con

stitutional powers, superior to the states, and the laws of
the Union are the supreme lam of the land. In any con

flict betwen the two governments, their instruments or

their laws, the inferior must give way to the superior.
In this connection attention is called to one point ex

pressly stated in this opinion which seems to have been

entirely overlooked in subsequent decisions in which this
case was cited as authority, namely, that while both the
federal and the state governments are restrained in the
evercise of the power of taxation by the express prohibi
tions of the United States Constitution, the states alone
are restrained by implication, when the exercise of a right

2i While Brown v. Maryland is not referred to in the first part of the
opinion, and the only cases cited as authority are McCulloch v. Mary
land and Weston v. Charleston, it would seem that the real point Mr.
Justice Wayne had in mind in that part of the opinion was that the tax

objected to somehow interfered with the power of Congress to regulate
commerce. Otherwise, what is the meaning of his other ground? Is
not every officer of the United States the means of executing some

federal power? And if so, does not the first ground, that of being a

federal instrumentality, apply to every officer? Of course, if the first

part of the opinion was meant to make the point of the regulation of
commerce, it would not apply to every officer of the federal govern
ment, but then Brown v. Maryland should have been cited as the de
cisive authority.
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by a state conflicts with the "perfect execution" of a power
of the federal government.
More than twenty years elapsed before another tax-

emption case came before the Supreme Court. People v.

Tax Commissioners,22 decided in 1863, in the midst of the
Civil War, involved the right of a state to tax stock of
the United States constituting the whole or a part of the
capital of a state banking institution.23 The right was

denied, and the claimed exemption sustained, on the au

thority of Weston v. Charleston.� Mr. Justice Nelson, who
wrote the opinion of the court, said that that decision
"would seem not only to cover the case before us, but to
determine the very point involved in it." The argument,
however, whereby Judge Nelson attempted to make the
Weston Case cover the "very point" involved in the case

before him is not only extremely labored, but may be said
to prove the exact reverse.25 At any rate, there can be

22 2 Black 620 (1863) ; also known as Bank of Commerce v. Tax
Commissioners of New York.

23 In this case the capital of the plaintiff bank which amounted to over

nine million dollars was actually invested entirely in United States

stock, with the exception of some real estate�probably the banking
quarters�of less than $400,000 in value. This seems to have been the

general condition of the state banks during the Civil War, and un

doubtedly influenced the state bank-tax policies as well as the decisions

of the United States Supreme Court with reference thereto.
2* Notes 14 & 19, supra.
25 "It is true"�said he�"that the ordinance imposing the tax in Che

case of Weston v. The City of Charleston, did discriminate between

stock of the United States and other property�that is, the ordinance

did not purport to impose a tax upon all the property owned by the

tax payers of the City, and specially excepted certain property alto

gether from taxation. The only uniformity in the taxation was, that

it was levied equally upon the articles enumerated, and which were

taxed. To this extent it might be regarded as a tax on the stock

eo nomine.
"But does this distinction thus put forth between the two cases

distinguish them in principle? The argument admits that a tax eo

nomine, or one that distinguishes unfavorably the stock of the United

States from the other property of the tax payer cannot be upheld.
Why? Because, as is said, if this power to discriminate be admitted
to belong to the state, it might be exercised to the destruction of the

value of the stock and, consequently of the power or function of the

federal government to issue it for any practical uses.
"It will be seen, therefore, that the distinction claimed rests upon



24 GEORGETOWN LAW JOURNAL

no question that this was a serious extension of the ex

emption. And, what is more important, it was the first
serious departure from the principle upon which Marshall
based his claim for the exemption of federal instrumen
talities�namely, that since "the power to tax is the power
to destroy" the admission of the power of the state to
tax the instrumentality would endanger the exercise of
the federal power in the execution of which the instru

mentality is used. Clearly, the danger of destruction or

curtailment is absent when the tax is not laid on the in

strumentality as such, or eo nomine, but as part of a gen
eral property tax. There can be no doubt of the fact that
the peculiar situation existing during the Civil War with
reference to the securities of the United States, as shown

by the series of bank-tax cases of which this was the

first,26 influenced the decision of the court. It warped their

a limitation of the exercise of the taxing power of the state; that if

the tax is imposed indiscriminately upon all the property of the

individual or corporation, the stock may be included in the valuation;
if not it must be excluded or cannot be reached. The argument con
cedes that the federal stock is not subject to the general taxing
power of the state, a power resting in the discretion of its consti
tuted authorities as to the objects of taxation, and the amount im

posed. It is true that in many, if not in all the Constitutions of the

states, provisions will be found confining the power of the Legisla
ture to the passage of uniform laws in the taxation of the real and

personal property within her jurisdiction. But this is a restraint

upon the power imposed by the state itself. In the absence of any
such restriction discrimination in the tax would rest in the discretion
of the Legislature. Whether regulated by the Constitution or by the
Act of the Legislature is a question of state policy, to be determined
by the people in convention or by the Legislature. In either case the
power to discriminate or not is in the state. How then can this
limitation upon the taxing power of a state, which the argument
assumes may be used to discriminate against the federal stocks be
enforced? The power to enforce it must be independent of the state'
to be effectual. There can be but one answer to this question, and that
is: by the supreme judicial tribunal of the Union. But is this court
a fit tribunal to sit in judgment upon the question whether the Legis
lature of a state has exercised its taxing power wisely or unwisely
over objects of taxation confessedly, as the argument assumes, within
its discretion?"

26 As stated in. note 23, supra, the capital of the state banks was
invested almost entirely in United States securities during this period.
In the main case involved in the twenty-five New York bank cases



TAXATION OF GOVERNMENTAL INSTRUMENTALITIES 25

minds so that they could not see the true remedy against
the evil which they feared, and led to an abandonment of
one principal clearly laid down by Marshall, thereby help
ing to bring about a greater evil than the one which they
sought to avoid.27
But the main principle upon which Marshall based the

right of "instrumentalities" to exemption, and which lim
ited the exemption to federal instrumentalities�the prin-
decided on January 30th, 1865, and reported in 2 Wall. 200, that of

The Bank of Commonwealth, the hank claimed that no tax whatever

should have been assessed upon it, on the ground that all of its

capital and surplus were invested in United States securities; and

that seems to have been the condition of all of the twenty-five banks
involved. It was, therefore, easy for the states to levy a special tax
on United States securities under the guise of a general tax on

banking capital, and it seems that they did. See note following.
27 Weston v. Charleston (note 15, supra), Mr. Justice Huger, of the

Constitutional Court of South Carolina, in his dissenting opinion,
referred to the fact that most of the United States securities were

held in five cities, of which New York was one. See footnote 15,
supra. That was in 1829. By the time the federal government was

confronted with the problem of financing the Civil War, New York

had become the principal money market of the country, and New

York was copperhead. The decision of the United States Supreme
Court in the cases reported in 2 Black was handed down on March

10th, 1863. The statutes involved in the cases reported in 2 Wallace

were passed during the same month, and in the bank taxation case

reported in 3 Wallace counsel for the bank, led by Mr. William M.

Everts, stated in their brief that the legislation involved in the

cases reported in 2 Wallace was a "device resorted to by the legis
lature of New York to evade the decision , of this Court in 2 Black

620". There were further interesting developments in this situation,
as appears from the bank tax cases reported in 31 and 33 N. Y. which

cannot be gone into here but which show conclusively that the ques
tion involved was not that of a mere exemption of federal securities
from a general property or income tax, but that of a serious menace

to the federal financial policy adopted during the war, by attempts
by hostile state legislatures to impose special taxes on federal securi

ties under the guise of general tax legislation. The menace was a

real one. Unfortunately the method adopted to remedy this evil,
namely to have the Supreme Court legislate an exemption where there

was none, was not only wrong in principle but had vicious conse

quences in practice, reacting unfavorably on the very power which
the Court was endeavoring to protect (the federal government), at
least indirectly, by extending the general theory of exemption, which
reacted on the federal government when subsequent court decisions
raised state instrumentalities to a parity with federal instrumental!-
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ciple of the superiority of the federal government�was

held aloft and emphasized. Said the Court:

"The conclusive answer to the attempted exercise of state

authority in all these cases is, that the exercise is in derogation
of the powers granted to the general government, within which,
it is admitted, it is supreme. That government whose powers,

executive, legislative or judicial, whether it is a government oft
enumerated powers like this one or not, are subject to the control

of another distinct government, cannot be sovereign or supreme,
but subordinate and inferior to the other. This is so palpable a\

truth that argument would be superfluous. Its functions and

means essential to the administration of the government, and

the employment of them, are liable to constant interruption and

possible annihilation. The case in hand is an illustration. The

power to borrow money on the credit of the United States is

admitted. It is one of the most important and even vital func

tions of the general government, and its exercise a means of

supplying the necessary resources to meet exigencies in times

of peace or war. But of what avail is the function or the means

if another government may tax it at discretion? It is apparent
that the power, function or means, however important and vital,
are at the mercy of that government. And it must be always
remembered, if the right to impose a tax at all exists on the part
of the other government, 'it is a right which in its nature acknowl

edges no limits.' And the principle is equally true is respect io\
every other power or function of a government subject to the

control of another." 28

ties. There can be no doubt of the fact that the evil aimed at in

these decisions could have been remedied by the regular legislative
processes of Congress, and had that been done, the evil consequences
of these decisions could have been largely avoided. This is not the

place to discuss the ways in which Congress could have protected
federal securities from this indirect tax, but many ways will readily
suggest themselves to those familiar with the subject.

28 Since this case was decided seventy years have elapsed, and much
water has flown under our constitutional bridges. What seemed

palpable then seems no longer palpable today, no matter how self-
evident the principle may be. In our day and generation, when every

exemption in favor of the federal government becomes a lever for
the forcing of an exemption in favor of the states and their instru
mentalities by a parity of reasoning, as if the state governments were

on a basis of equality with the federal government, it is not super
fluous to argue the latter government's superiority and the conse

quences which necessarily flow from it. I shall, therefore, quote an

other portion of Judge Nelson's opinion in this case, even though I
do not intend to discuss all its implications until we come to discuss the
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Two years later the Supreme Court had before it a

batch of twenty-five similar cases coming from New
York,29 involving, however, another statute�one passed
in March, 1863, immediately after the Supreme Court
decided the case we have just been examining. The Su
preme Court found no distinction between these cases and
the case we have been examining, and, therefore, upheld
the claimed exemption without the citation of further
authority than the case decided by it two years previously.
Mr. Justice Nelson again wrote for the Court, and his
rather brief opinion closes with the following statement:

"Having come to the conclusion that the tax on the capital of
the Bank of the Commonwealth is a tax on the property of the

institution, and which consists of the stocks of the United States,
we do not perceive how the case can be distinguished from that

of the Bank of Commerce v. New York City, 2 Black. 620, here

tofore before this court."

A year later the Supreme Court had before it another
batch of bank-tax cases from New York.30 The immediate

question involved in those cases does not concern us here as

the decision turned on an interpretation of a law of Con-

later decisions which extend the exemption to state instrumentalities.

Said Mr. Justice Nelson for the Court:

"An illustration of this principle in respect to the powers of the*

judicial department of this Government, is found in the case of The
United States v. Peters (5 Cranch, 115). There the Legislature of

the State of Pennsylvania attempted to annul the judgment of a court

of the United States, and destroy all rights acquired under it. It

was quite apparent, if the exercise of that power could be admitted,
the principle involved might annihilate the whole power of the Fed

eral Judiciary within the State. The Act of the Legislature did not

profess to exercise this power generally, but only in the particular
case, on the ground that the Court had no jurisdiction. But the Chief
Justice, in giving the opinion of the Court, very naturally observes,
that the right to determine the jurisdiction of the Courts was not

placed by the Constitution in the State Legislatures, but in the

supreme judicial tribunal of the nation. If time allowed, many other

cases might be referred to, illustrating the principle in respect to

other departments of this government." (Italics author's.)
28 The main case is reported as People v. Tax Commissioners, 2

Wall. 200 (1865).
30 Bank Tax Cases, also cited sub nom. Van Allen v. The Assessors,

3 Wall. 573 (1866).
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gres permitting the states to tax federal banks under cer
tain limitations. The case is interesting, however, as

showing the maze of entanglements in which the courts
were bound to involve themselves once they abandoned the

clearly-defined principles enunciated by Marshall. The
case was decided by a divided court�Chief Justice Chase

writing a dissenting opinion concurred in by Justices

Wayne and Swayne. This dissenting opinion is interesting
as throwing light on the purpose of the congressional bank
legislation of this period, and illustrating a point to be
discussed more at length further below in connection with
Vewzie Bank v. Fenno.31
One more case should be considered in this connection,

Society for Savings v. Coite32 decided in 1868. In this

case, it was held that, although securities issued by the
United States and declared by Act of Congress to be ex

empt from taxation, cannot be taxed by the states, a state
law requiring savings-banks to pay a tax upon the total
amount of their deposits is constitutional even though
their deposits are invested in United States tax-exempt
securities.
In delivering the opinion of the Court, Mr. Justice Clif

ford said as to the nature of the exemption:

"Viewed as a tax on property the assessment, so far as respects
the amount in controversy, would be illegal, as it is well settled by
repeated decisions of this court that the states cannot tax the

securities of the United States, declared by Act of Congress to

be exempt from taxation, for any purpose whatever. Congress
has power to borrow money on the credit of the United States,
and the people, by making the government supreme, have shielded

its action in the exercise of that power from every species of

unfriendly state legislation." (Italics author's.)

As to the true ground of the exemption, he said:

"True reason for the rule is, that the Constitution of the
United States and the laws of Congress made in pursuance thereof
are the supreme law of the land, and the express provision is that
the judges in every state court shall be bound thereby, anything
in the Constitution or laws of any state to the contrary notwith

standing." (Italics author's.)

31 8 Wall. 533 (1870).
32 6 Wall. 594 (1868).
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And, as to the limitation of the exemption, which led
to its denial in this case, he said:

"Nothing can be more certain in legal decision than that the

privileges and franchises of a private corporation, and all trades
and avocations by wMch the citizens acquire a livelihood, may'
be taxed by a state for the support of the state government.
Authority to that effect resides in the state independent of the

federal government, and is wholly unaffected by the fact that
the corporation or individual has or has not made investment
in federal securities. . . . Osborn v. Bank of the United States, 9

Wheaton, 859."

IV.

We now come to a case decided in 1869, half-a-century
after McCulloch v. Maryland,33 which is of the greatest
importance to the student of our subject. This is the case

of Veazie Bank v. Fenno31 This case marks the close of
an era. And like all cases and events thus placed his
torically, it accentuates the past, while foreshadowing the
future. In its general features, it was an exact replica
of McCulloch v. Maryland which stands at the commence

ment of this era, except that the situation was reversed.
The bank involved was a state institution, while the tax

ing power was the federal government. Thus the question
of superiority versus parity was squarely presented�pre
sented in the most dramatic form imaginable. Marshall
carried off the victory, but it was a Pyrrhic victory. The
decision was by a divided court, two of the judges dissent

ing. It was the first time that the claim of exemption on

behalf of state instrumentalities had come before the Su

preme Court�in itself a weighty piece of evidence against
the existence of such exemption, or the claim of parity
and state sovereignty on which it is based. But the fact
that at the first onslaught the ranks of the Court broke
did not augur well for the edifice of supremacy which
Marshall had so carefully and laboriously reared for the
federal government. The times were against him. The
reaction to the Civil War and its aftermath was a strong

33 Notes 7, 8, 10 & 20, supra.
34 Note 31, supra.
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feeling of opposition to the centralization of power in the

federal government, which the law under consideration
involved. Besides, we were in the midst of the "Dread

ful Decade."
Perhaps the best approach to a discussion of the prob

lem involved and the decision rendered in this case, is by
way of Mr. Justice Nelson's dissenting opinion. He com

mences with a discussion of the legal-constitutional posi
tion of state banks.

"The constitutional authority of the state"�says he�"to create

these institutions, and to invest them with full banking powers, is

hardly denied. ...

"Since the adoption of the Constitution, down to the present
Act of Congress, and the case now before us, the question in

Congress and in the courts has been, not whether the state banks

were constitutional institutions, but whether Congress had the

power conferred on it by the states to establish a national bank.

... At the time of the adoption of the Constitution, there were

four state banks in existence and in operation�one in each of

the states of Pennsylvania, New York, Massachusetts and Mary
land. . . .

"The state banks were left in this condition by the Constitu

tion, untouched by any other provision. As a consequence, they
were gradually established in most or all of the states, and had

not been encroached upon or legislated against, or in any other

way interfered with, by Acts of Congress, for more than three-

quarters of a century�from 1787 to 1864.35

"But, in addition to the above recognition of the state banks,
the question of their constitutionality came directly before this
court in the case of Briscoe v. The Bank of the Commonwealth
of Kentucky, 11 Peters, 257.

"The case was most elaborately discussed, both by counsel and
the court. The court, after the fullest consideration, held that the
states possessed the power to grant charters to state banks; that
the power was incident to sovereignty; and that there was no

limitation in the federal Constitution on its exercise by the states."

35 No protest seems to have been raised by the banks against the
tax legislation prior to the Act of 1866, probably because the earlier
statutes did not discriminate against the state banks. Indeed, as

pointed out by Chief Justice Chase in the prevailing opinion, the state
banks were favored by the earlier legislation. If the claim is merely
that Congress cannot discriminate against the state banks, then there
was no ground for complaint against the earlier legislation. On the
other hand, if the claim is that Congress cannot tax state banks at
all, then the fact that they were favored by the earlier legislation
would make no difference, since they were taxed eo nomine.
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After thus correctly stating the constitutional position
of state banks, insofar as the power of the states to estab
lish them is concerned, Mr. Justice Nelson proceeds to
examine the right of the federal government to tax them.
Unfortunately, he commences this branch of the discussion
by showing that the tax in question was a discriminatory
one, which it undoubtedly was, so that one is not quite
sure whether he contends that no tax at all could be laid
by the federal government, or that no discriminatory tax
could be laid by it. Says he :

"The Act of Congress, July 13th, 1866 (14 Stat, at Large, 146,
sec. 9), declares, that the state banks shall pay ten per centum on

the amount of their notes, or the notes of any person, or other
state bank, used for circulation, and paid out by them after the
1st of August, 1866. In addition to this tax, there is also a tax of
five percentum per annum, upon the dividends to stockholders (13
Stat, at Large, 283, sec. 120), besides a duty of one twenty-fourth
of one percentum, monthly, upon all deposits, and the same monthly
duty upon the capital of the bank. (13 Stat, at Large, 277, sec.

110). This makes an aggregate of some sixteen per cent imposed
annually upon these banks. It will be observed, the tax of ten per
centum upon the bills in circulation is not a tax on the property
of the institutions. The bills in circulation are not the property,
but the debts of the bank, and, in their account of debits and

credits, are placed to the debit side. ...
"The imposition upon the banks cannot be upheld as a tax upon

property; neither could it have been so intended. It is, simply,
a mode by which the powers or faculties of the states, to jncorpo
rate banks, are subjected to taxation, and, which, if maintainable,
may annihilate those powers.
"No person questions the authority of Congress to tax the prop

erty of the banks, and of all other corporate bodies of a state, the
same as that of individuals. They are artificial bodies, representing
the associated pecuniary means of real persons, which constitute

their business capital, and the property thus invested is open and

subject to taxation, with all the property, real and personal, of the
state. A tax upon this property, and which by the Constitution,
is to be uniform, affords full scope to the taxing power of the

federal government, and is consistent with the power of the states

to create the banks, and, in our judgment, is the only subject of

taxation, by this government, to which these institutions are

liable." (Italics author's.)

The distinction between note circulation and property
is, of course, a correct one, and is the very one on which
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Marshall based his decision in McCulloch v. Maryland.36
It will be recalled that the tax held unconstitutional in
that case was one on circulation, and that in the conclud

ing paragraph of the opinion Marshall specifically ex

cluded the property of the bank from the claimed exemp

tion, when taxed "in common" with that of other citizens.

But a reference by Judge Nelson to "this property" and

the rule of "uniformity" makes the thing very confusing.37
Does Mr. Justice Nelson mean that the circulation of state

banks can be taxed by the federal government if taxed
in common with and at the same rate as the national

banks? The inquiry is pertinent not only because of the

emphasis placed by Mr. Justice Nelson on the discrimi

nating character of the tax in question, but because an

earlier, but non-discriminatory, federal tax upon the circu

lation of state banks had evidently been accepted by the

banks and the legal profession as proper.38
Mr. Justice Nelson then proceeds to make an argument

against the tax which stresses the parity of the states with
the federal government, but the argument is again so

confused with the question of the discriminatory charac
ter of the tax under consideration that one is not quite
sure in the end whether he contends that the alleged
parity deprives the federal government of the right to
tax the franchise and functions of the state banks, or only
of the right to use the taxing power for the purpose of
destroying something which the states have a right to
create. Says he:

"As we have seen, in the fore part of this opinion, the power to

incorporate banks was not surrendered to the federal government,
but reserved to the states; and it follows that the Constitution

36 Notes 7, 8, 10, 20 & 33, supra.
37 Marshall, in McCulloch v. Maryland, was referring primarily to

real property. A tax on real property could not be laid under the

uniformity rule, and an apportioned tax would clearly not serve the

purposes of the federal government under modern conditions. On the
other hand, the protection of uniformity could be thrown around the
state banks even if their circulation, and not only their deposits,
were taxed. The question of the power of taxation, and the protection
against discrimination must be kept carefully separated.

38 See Chief Justice Chase's opinion for a list of earlier statutes.
See also note 35, supra.
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itself protects them, or should protect them, from any encroach
ment upon this right. As, to the powers thus reserved, the state*
are as supreme as before they entered into the Union, and are en

titled to the unrestrained exercise of them. The question as to the
taxation of the powers and faculties belonging to governments is
not new in this court. The bonds of the federal government have
been held to be exempt from state taxation. Why? Because they
were issued under the power in the Constitution to borrow money,
and the tax would be a tax upon this power; and, as there can be
no limitation to the extent of the tax, the power to borrow might
be destroyed. So, in the instance of the United States notes, or
legal tenders, as they are called, issued under a constructive power
to issue bills of credit, as no express power is given in the Con

stitution, they are exempt from state taxation for a like reason

as in the case of government bonds ; and, we learn from the opinion
of the court in this case, that one step further is taken, and that is,
that the notes of national banks are to be regarded as bills of

credit, issued indirectly by the government; and it follows, of

course, from this, that the banks used as instruments to issue and

put in circulation these notes, are also exempt. We are not com

plaining of this. Our purpose is to show how important it is to the

proper protection of the reserved rights of the states, that these
powers and prerogatives should be exempt from federal taxation,
and how fatal to their existence if permitted. And, also, that even
if this tax could be regarded as one npon property, still, under the
decisions above referred to, it would be a tax upon the powers and

faculties of the states to create these banks, and, therefore, un

constitutional.
"It is true, that the present decision strikes only at the power

to create banks, but no person can fail to see that the principle
involved affects the power to create any other description of cor

porations, such as railroads, turnpikes, manufacturing companies,
and others.39

"This taxation of the powers and faculties of the state govern

ments, which are essential to their sovereignty, and to the efficient
and independent management and administration of their internal

affairs, is, for the first time, advanced as an attribute of federal

authority. It finds no support or countenance in the early history
of the government, or in the opinions of the illustrious statesmen

39 Mr. Justice Nelson's prophecy came true in the Federal Corpora
tion Tax of 1909, which was sustained in Flint v. Stone Tracy Co.,
220 U. S. 107 (1911), but neither the world nor the independence of

the states came to an end on that account. And, mirabile dictu, the
elements which then fought the legislation bitterly are now clamor

ing for more federal legislation�if not exactly for more taxation�

rather than less, realizing that business, and particularly corporate
business, is becoming national in scope, and its ailments can, there

fore, be treated only by national remedies.
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who founded it. These statesmen scrupulously abstained from any

encroachment upon the reserved rights of the states; and, within
these limits, sustained and supported them as sovereign states.

"We say nothing as to the purpose of this heavy tax of some

sixteen percentum upon the banks, ten of which we cannot but

regard as imposed upon the power of the states to create them.

Indeed, the purpose is scarcely concealed, in the opinion of the

court, namely, to encourage the national banks. It is sufficient to
add, that the burden of the tax, while it has encouraged these

banks, has proved fatal to those of the states; and, if we are at

liberty to judge of the purpose of an act, from the consequences
that have followed, it is not, perhaps, going too far to say, that
these consequences were intended." (Italics author's.)

The opinion of the Court was written by Chief Justice
Chase, the author of the celebrated phrase about the "in
destructible Union, composed of indestructible states,"
pronounced only eight months earlier. The opinion is,
therefore, the more remarkable�for it meets the issues
squarely, and upholds the supremacy of the Union at every
point. The right of the states to charter banks is not
disputed�it is assumed as an indisputable fact�which it
is. But what of it? The states have no rights which can

stand in the way of the exercise of the federal power of
taxation, which knows no limitations but those contained
in the United States Constitution, and that contains only
one limitation�the taxation of exports.

"And nothing is clearer"�says he�"from the discussions in the
Convention and the discussions which preceded final ratification
by the necessary number of states, than the purpose to give this

power of Congress, as to the taxation of everything exceiit exports,
in its fullest extent.
"This purpose is apparent, also, from the terms in which the

taxing power is granted. The power is 'to lay and collect taxes,
duties, imposts, and excises, to pay the debt and provide for the
common defense and general welfare of the United States.' More
comprehensive words could not have been used. Exports only are

by another provision excluded from its application."4o (Italics
author's.)

� Here follows the paragraph:
"There are, indeed, certain virtual limitations, arising from the

principles of the Constitution itself. It would undoubtedly be an

abuse of the power ff so exercised as to impair the separate existence
and independent self-government (County of Lane v. Oregon, 7 Wal
lace, 73) of the states, or if exercised for ends inconsistent with the
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This is the only real limitation.

"And there are"�says he further�"directions as to the mode of

exercising the power. If Congress sees fit to impose a capitation,
or other direct tax, it must he laid in proportion to the census; if
Congress determines to impose duties, imposts, and excises, they
must be uniform throughout the United States. These are not

strictly limitations of power. They are rules prescribing the mode
in which it shall be exercised. It still extends to every object of
taxation, except exports, and may be applied to every object of
taxation to which it extends, in such measure as Congress may
determine." (Italics author's.)

Chief Justice Chase here turns to a discussion of the
question raised by the eminent counsel for the bank as

to "whether Congress in this Act followed the constitu
tional "directions," for the laying of such a tax, which he
answers in the affirmative, and then comes back to the
question of power, in order to discuss the manner in which
it was exercised. He had already admitted in an earlier
part of the opinion that the tax in question was a dis

criminatory one. He had commenced his opinion with a

history of the currency legislation during the war, and
closed this historical recital with the statement:

"It will be seen that when the policy of taxing bank circulation
was first adopted in 1863, Congress was inclined to discriminate

for, rather than against, the circulation of the state banks; but

that when the country had been sufficiently furnished with a na

tional currency by the issues of United States notes and of na

tional bank notes, the discrimination was turned, and very de

cidedly turned, in the opposite direction." (Italics author's.)

He now takes up boldly the challenge contained in the
claim that this discrimination may destroy a state fran
chise or state instrumentality.
limited grants of power in the Constitution."
This passage standing alone would not militate against what pre

ceded it�perhaps even accentuate it. A virtual limitation is not a

real limitation�the very use of the .word differentiates it. And an

abuse of a power presupposes its existence. And we know from Mar

shall that the remedy for the abuse of the taxing power lies else

where than in its denial. But when taken in connection with the

paragraph quoted in the next note, it might assume a different

meaning.
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"It is insisted, however"�says he�"that the tax in the case be

fore us is excessive; and so excessive as to indicate a purpose on

the part of Congress to destroy the franchise of the bank, and is,

therefore, beyond the constitutional power of Congress.
"The first answer to this is that the judicial cannot prescribe to

the legislative departments of the government limitations upon

the exercise of its acknowledged powers. The power to tax may be

exercised oppressively upon persons, but the responsibility of the

legislature is not to the courts, but to the people by whom its

members are elected. So if a particular tax bears heavily upon a

corporation, or a class of corporations, it cannot, for that reason

only, be pronounced contrary to the Constitution.
"But there is another answer which vindicates equally the wis

dom and the power of Congress.
"It cannot be doubted that under the Constitution the power to

provide a circulation of coin is given to Congress."

And he closes his opinion with the statement which may-
some day�perhaps not far distant�be made the basis of
the abolition of all state banks by Congressional legisla
tion :

"Having thus"�says he�"in the exercise of undisputed con

stitutional powers, undertaken to provide a currency for the whole

country, it cannot be questioned that Congress may, constitu

tionally, secure the benefit of it to the people by appropriate legis
lation. To this end, Congress has denied the quality of legal tender
to foreign coins, and has provided by law against the imposition
of counterfeit and base coin on the community. To the same end,
Congress may restrain, by suitable enactments, the circulation as

money of any notes not issued under its own authority. Without
this power, indeed, its attempts to secure a sound and uniform

currency for the country must be futile."41

41 In other words, whether Congress is exercising its taxing power
as a means of raising revenue, or for the purpose of regulating a

subject which it has a right to regulate, nothing is exempt from its

power, nor can anything stand in the way of its exercise. But�in
an earlier part of the opinion, we encounter another "soft shoulder"
in the form of the following paragraph:
"We do not say that there may not be such a tax. It may be ad

mitted that the reserved rights of the states, such as the right to
pass laws, to give effect to laws through executive action, to admin
ister justice through the courts, and to employ all necessary agencies
for legitimate purposes of state government, are not proper subjects
of the taxing power of Congress. But it cannot be admitted that
franchises granted by a state are necessarily exempt from taxation;
for franchises are property, often very valuable and productive prop-
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Marshall's principles were upheld, but we miss Mar

shall's clear-cut language as to the supremacy of the

United States government. And there is an ominous fail

ure to cite or quote from McCulloch v. Maryland42�the

first time when that case failed of honorable mention on

such as occasion. The omission is particularly significant
because of the peculiar circumstances of the case, and
because Mr. Justice Nelson referred to it in another con

nection, and of the use by Mr. Justice Nelson of the ex

pression "supreme" in connection with the state govern
ments. And there were two "soft shoulders" in Chief
Justice Chase's opinion�the two passages quoted and
commented upon in the margin�evidently sops thrown
out to the other side in order to keep his majority in line.
The clouds were gathering. And even though for the

present each one was no bigger than a man's hand, the
tense atmosphere was charged with hostile currents which
were soon to overwhelm the Marshall doctrine so elo

quently and forcefully put forward in the great act of

erty; and when not conferred for the purpose of giving effect to some

reserved power of a state, seem to be as properly objects of taxation

as any other property."
Unlike the paragraph quoted in the preceding note, this passage

was a clear indication of danger ahead. It is completely out of tune

with the rest of the opinion and resembles much more Judge Nelson's
confusion of thought than Marshall's clearly defined principles which
Chief Justice Chase was evidently trying to restate. The subjects
mentioned in this paragraph are either not subjects of taxation at

all, in civilized communities, and, therefore, not taxable subjects even

in the federal sphere, or they come within the term "abuses" used in

the paragraph quoted in the preceding note. Insofar as they embrace

subjects taxable according7 to the usage of civilized nations, and,
therefore, taxable by the states, they should be taxable by the federal

government. Any attempt on the part of the federal government to
destroy the independence of the states, whatever that may mean, or

of abolishing them altogether, aside from this being an "abuse" of

power�which, we know from Marshall, is only, but sufficiently, pro
tected by the interest of the "constituents" themselves�is probably
covered by other provisions of the United States Constitution, such
as the guarantee of a republican form of government and similar pro
visions, which would of necessity be operative as long as we retained
the form of "indestructible" states.

� Notes 7, 8, 10, 20, 33 & 36.
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statesmanship known to history as McCuttoch v. Mary

land^
� Notes 7, 8, 10, 20, 33, 36 & 42.

APPENDIX.

See note 2, supra. The typical attitude of the leaders of our Bar on

this subject is well illustrated by an incident which occurred at a

meeting of the New York State Bar Association held in New York

City on January 26-28, 1933. At one of the sessions of the Association,
the chairman of the committee on taxation reported' with satisfaction

that during the past year the United States Supreme Court had ren

dered certain decisions which "ease the burden of taxation," the

decisions in question declaring unconstitutional certain state tax

legislation. At the close of the report, the following discussion took

place, the participants being the writer and one of the leaders of the

New York Bar. (At that time the present writer did not, of course,
know that Senator Hull was contemplating proposing the constitu

tional amendment in question, or that the matter was being seriously
debated in political circles in Washington) :

Mr. L. B. B.: "I would like to say something further about the

report itself.
"It is perhaps inevitable that whenever the question of taxation

is discussed by a gathering of lawyers, it should look, at least to a

layman standing on the outside, as if all we are interested in is how

to help our clients reduce taxes.

"It seems to me that we could go far to avoid such misapprehen
sion if once in a while at least at our gatherings we discussed some

problems of how to tax something or somebody. That may sound
novel in a gathering of lawyers, but I think at this time it would
perhaps be opportune in view of the fact that taxation is concededly
bearing rather heavily on everybody.
"One of the ways in which the burdens of taxation are increased,

is permitting certain things to escape untaxed. It seems to me

therefore that whenever we discuss the problems of heavy taxation,
we ought to pay some attention to the things that escape taxation,
in the hope that things that should be taxed are taxed, and that those

things that are too heavily taxed may have their burden of taxes

thereby reduced.
"In connection with the report, I have something definite in mind,

perhaps with the idea of having your committee instructed to look
into the problem during the next year and perhaps do something in
the way of leadership that the chairman of the committee has sug
gested.
"I have particularly in mind the great problems of the inability of

either the federal government or the state government to tax so-called
state 'instrumentalities,' as far as the federal government is con

cerned, or federal 'instrumentalities' as far as the states are con

cerned.
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"With all due deference to the great court over which the late, I
should say the very late, Chief Justice Marshall presided for many

years, I think that the system of taxation now in effect in this country
suffers from one very vicious defect or quality, namely, the doctrine
that the federal government cannot tax so-called state instrumentali
ties and the states can not tax federal instrumentalities, as it has
been developed and enlarged in successive decisions of that Court.
"It is a wholly impossible, I should say almost a ludicrous condi

tion. It seems to me that a great Association like ours ought to pay
some attention to this question, with the view of raising the discussion

among lawyers, bearing in mind that we might influence in one form
or another, either by way of public opinion which would result in

proper constitutional amendments, or perhaps more directly, perhaps
more quickly, by influencing judicial decisions, so that this, I should

say, Vicious tendency would either be curbed or perhaps reversed.
"It seems to me that if a good many things that now escape taxa

tion under that series of decisions would not escape the proper bur
dens of taxation to which they should in a proper system of taxation

be subject, a good many of the complaints about taxes that do weigh
heavily upon us would not be quite as loud and would not be quite
as justified.
"I therefore submit the matter for your consideration with the

view that I have suggested"
Mr. J. H. C: "I should not like those remarks to go on the record

with acquiescence on the part of the assemblage in the suggestions
made by the speaker.
"There is a good deal of confusion of thinking about this matter

of taxing instrumentalities of the state and of the federal govern

ment. It is probable that no state in the Union would consent to

taxing either the works of the state or works that it does through its

own instrumentalities, nor will the federal government consent to

taxation by the states of its works.
"As a matter of fact, in recent years, the emphasis in the United

State Supreme Court opinions is more upon the tax immunity of

federal instrumentalities from state taxation than those of immunity
of state instrumentalities from federal taxation, and the reason for

it is perfectly obvious, where taxation plays so great a part in the

burdens which the people must bear, anything which would raise

the interest cost of money for public improvements is strongly re

sented in the West by the irrigation districts, which are state in

strumentalities, and in the East by the various instrumentalities

which are used for doing public work.

"The State of New York would be one of the greatest sufferers if
the interest rate on money borrowed by the state on its instrumen-

talitis or by its municipalities were increased. If the tax immunity
were taken off, it would mean anything from one to two per cent.

higher interest charge, which we would have to pay out in taxes of

some sort or another to make up for.
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"So whether or not theoretically the decisions of the United States

Supreme Court are subject to criticism, it is the practical economic
fact that any such change as has here been suggested would so upset
the economy and budget systems of the states as to make chaotic
the financing of future public works. (Applause)."
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LEASES IN THE FOURTEENTH CENTURY

Joseph D. Sullivan *

Between the end of the 13th Century, when Britton
wrote his splendid exposition of the law at the direction
of Edward I, and the publication towards the close of the
15th Century of Littleton's New Tenures, there exists a

period of two centuries during which there was no pro
duction of a recognized authoritative treatise on the com

mon law. This was a very critical time in the develop
ment of the law, and one in which there is considerable
undeveloped material, such as, rolls of chancery, rolls of
the law courts, Year Books, records of proceedings and
obligations in courts having jurisdiction of causes under
the law merchant. What is lacking is a clear and intelli
gent comment upon the existing state of the law at an

intermediate stage of its development. Attempts by mod
ern authors to bridge over this era, while admirable in
their conception and execution, have been handicapped by
the fact that much of the original sources from which
they must derive their knowledge, has been unavailable
for use.

The publication of the register of feoffments and grants
of the Hospital of St. John of Jerusalem in Ireland, made
betwen the years 1325 and 1339, while Sir Roger Outlawe
was grand prior, and between the years 1339 and 1349,
under the priorship of his successors, from the manuscript
in the Bodleian Library, makes available some interesting
facts with regard to transactions relating to the land of
this important Order in Ireland.1
The Knights Hospitallers appeared in Ireland towards

the end of the 12th Century associated with the Earl of
Striguil (Strongbow) as part of his army of invasion. In

1212, they were firmly established there, and from Pope
Innocent III they obtained in that year a confirmation of
the possessions which they claimed to hold canonically and
* Professor of Law, Georgetown University Law School; author of

Cases on Real Property (1921).
1 Register de Kilmainham. Dublin Stationery Office. Edited by

Charles McNeill from the Bodleian MS. Rawl. B. 501.
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justly in Ireland. In 1314, the property of the kindred
order of the Knights of the Temple of Solomon, which had
been seized by the king's officers, was handed over to the

Hospitallers and at the time when this register was com

menced (1325) the Knights of the Hospital of St. John
of Jerusalem in Ireland were a strong, numerous and

wealthy body, holding vast extents of land in almost every
part of Ireland, with the exception of Connaught.
Sir Roger Outlawe, who was prior for the greater part

of the time covered by this register, was distinguished
for his public services and for his legal ability. He served
as chancellor, deputy justiciar and justiciar of Ireland,
through a period of twenty years. An account of his
life is given in Ball's Judges in Ireland. We have good
grounds, therefore, for assuming that legal documents
drawn for his execution, were well and carefully drafted,
and from a reading of the charters transcribed in this
register, it is apparent that they have been drawn with
consummate skill by men learned in the law, and who, no
doubt, were familiar with and had access to earlier regis
ters belonging to the same Order, which have been lost
to us, but which probably dated back to the very first

appearance of the Hospitallers in Ireland.
It may well be that, by reason of the fact that the Hos

pitallers were isolated from England, the changes in the
common law were slow to manifest themselves in docu
ments relating to their property, and that these charters
are really reflections of instruments of an earlier period,
and throw light upon the common law of the early part
of the 13th Century. In any event, we can rely upon the
register as a pure source of English law forms of a very
early era in the development of the common law.
This volume contains charters of feoffments of 169 es-

states for life, 27 estates in fee simple, 47 estates tail, and
42 terms of years, with 2 extensions of terms for addi
tional years, and 14 other instruments of a miscellaneous
character. As a collection of contemporaneous muniments
of title, and a demonstration of the practical application
of the doctrines of the law of property, affording us the
opportunity to examine the instruments themselves, it
stands high as basic law material. Also, these instru-
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merits afford an instructive and entertaining picture of the
social conditions of the time, and the administration of
the affairs of a vast establishment, which had even a sys
tem of old age pensions for its faithful servants. They
throw much light upon the habits and modes of life at
that time.
The first point that arrests our attention is the large

number of terms of years, exceeding the number of es

tates in fee simple, and substantially equalling the number
of estates in fee tail. The greatest number of the estates
are those for life, and these include estates granted to
servants and other faithful benefactors of the Hospital
by way of old age pensions.
In view of the statements heretofore made that terms

of years were very rare at common law, we are surprised
to find such a high proportion in this register. There
appears to be a folio or more missing from the front of
the manuscript and the title of the work is not available.
The title at the commencement of the first complete chap
ter is "Here is written the charters of feoffments in per
petuity 2 for term of life and of years, and grants of cor-
rodies, and other matters, granted to divers persons by
the chapter of the brethren of the Hospital, held at Kylhel,
on the Sunday within fiften days of Holy Trinity in the
year of our Lord 1326.3 In connection with the title,
there should be observed the use of the word "feoffment."
A feoffment is a gift by which the donee acquires a free
hold estate.4
In this article, I shall confine myself to the considera

tion of the 44 charters evidencing terms for years. At
the present time, and for many years past, a leasehold
interest in land has been regarded as a mere chattel and
not the subject of a common law feoffment. These leases,
however, seem to be charters of feoffments made with
livery of seisin to the grantee.5

2 All fees were expressed to be to the grantee and his heirs or to the

grantee and the heirs of his body "imperpetuum."
3 Edward II visited Ireland in the fall of 1326 and upon his return to

England found himself already dethroned.
* Pollock &Maitland, History of theEnglish Law (1899), Vol. 2, 82.
sBbitton I, 101b: "But in as much as, although a charter is made,
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In a majority of the leases, the land is to be held to

the grantee and his heirs for the term designated. This
forces our attention directly to the question whether the

grantee's holding was of such a character that an assize
of novel disseisin would be available to him if he should
be evicted during the term. When and how the distinction
between freehold estates, whether in fee, fee tail, or for
life, and that interest in land which we call a chattel real,
meaning thereby a term of years, arose and developed is
not at all clear. It would seem to be a not unwarranted

assumption that this distinction did not exist when these
charters were drafted, and feoffments were made to

grantees and their heirs of terms of years. Pollock and
Maitland6 have ascribed the distinction to the influence
of the Roman law and its doctrine of usufruct. They say :

"The term is an usufruct and the usufruct is no part of the

dominium; it is a servitude like a right of way. All Europe over,

lawyers were being at once attracted and puzzled by the Roman

doctrine of possession. They could not conceive it in all its sim

plicity. They could not deny every sort of dominium and every

sort of possessio to the vassal who held of a lord. In England, an
attempt to do this would have led to the useless dogma that the

king owns and possesses every inch of land. ... In an evil hour,
the English judges, who were controlling a new possessory action
which had been suggested by foreign models, adopted this theory
at the expense of the termor. He must be the conductor who does
not possess, or he must be the usufructuary who does not possess
the land, but has a 'quasi possession' of a servitude."

And on the following page the same authors say:

"It was common to make the lease for years to the lessee 'and
his heirs,' and at all events, if this were done, the term would pass
to the heir if it were not bequeathed by the lessee's will."

Their conclusion is, that, while the one who has a lease
for years to himself "and his heirs," is seised, he is not
seised of a freehold because he cannot bring an assize of
novel disseisin. Our register, however, shows that such

witnesses called, and the deed sealed in their presence, yet whatever
has been done and said avails nothing unless livery of seisin be made
by the donor to the purchaser . . ."

6 Op. cit. supra note 4, at 114.
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a grantee was enfoeffed of the land, and feoffment being
confined to freehold estates, may lead us to conclude that
he had a freehold estate and, therefore, was entitled to his
action of assize.
That puzzling book, the Mirrour of Justices,7 states that

it is an abuse to say that the assize of novel disseisin is
not as applicable to the ejectment of a tenant for years, as
to that of one who holds for life or forever, and the same

author says:

"It is an abuse to suppose that terms of years and presentments
to churches cannot be recovered by the assize of novel disseisin,
since, were this so, divers reasons might avail a re-disseisor."

Britton has denied the action of assize to a tenant per
auter vie and has stated that such an one has no free
hold.8
From the Note Book, pi. 1739, a judgment is recited

"quod Hugo habeat seisinam suam usque ad terminum
suum decern annorum."

Twenty of the feoffments for years made by the Hos
pitallers, were made to the grantee, and his heirs, or his
heirs and assigns. Two are made to the grantee and the
heirs male of his body begotten; one contains a warranty
running to the grantee and his heirs. One names desig
nated persons who are to take in the event that the grantee
dies during the term. One is to the grantee and his as

signs, and one reserves a reversion to the Hospital itself
upon the death of the grantee before the expiration of
the term created. On the other hand, eighteen are made
to the grantee simply, without the use of words of limita
tion. It is to be noted, that many of these last relate to
ecclesiastical property, such as, tithes, fruits of a church,
office of preceptor, office of chaplain. It can readily be
seen that there were special reasons why it was not de
sirable to make grants of this character run to the heirs
of the grantee.

? Book 5, �� 72-76 (1903).
8 Op. cit. supra note 5, at 108b : "Although the lease of land be made

to the purchaser and his heirs to have and to hold for all the life of the

donor; and therefore if the purchaser or his heirs should be ejected,
this assize will not avail them."
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One of the simpler forms of lease reads as follows :

"Know you, that we have granted and demised to our well be

loved in Christ, Patrick FitzGerald, our whole land and tenement

of Karrykueneth with the appertenances. To have and to hold to

the said Patrick from the Feast of Easter next approaching for

the term of 16 years next following fully complete. Rendering
for the same to our house of Any at the Feast of Easter, A. D.

1335, then for a first beginning, a rent of two marks of silver, and
on the Feast of St. Michael, then next following, two marks of

silver and thereafter annually at each of those dates, four marks
of silver, and so from term to term, and from year to year, to the

end of 15 years aforesaid. Doing therefor suit at our court and

all other services and customs owing and usual and the customary
obit to the Hospital if the said Patrick in the meantime should

die or depart. And if the said Patrick should happen to be in

default in the payment of said rent at any of the times aforesaid,
and for more than one month after said time, either in whole or

in part, and should not render the said service, thereafter it shall
be permissible for us to enter upon said land and tenement and
retake and hold the same, this grant and demise notwithstand

ing, and free from the claims of said Patrick or any one else

claiming through him. In witness, etc."

This lease is one in which the words "and his heirs*'
have not been used, and it is possible that it was from
leases of this character, where no words of inheritance
were used, that the rule of law denying the assize of novel
disseisin to termors found its beginning�to be later ex

tended to all terms of years even when granted to the
person and his heirs. There is also to be noted, that
Patrick was required to do suit at the court of the Hos
pital. We would not expect to find one required to do
suit at court unless the estate granted to him was regarded
as a freehold. Reservation of the performance of suit at
court is usually found in cases where feoffments were

made in fee. Thus in the Mirrour 9 it is said that "all free
fee tenants should assemble themselves in the county and
hundred courts and in the courts of their lords if they
were not specially privileged and exempted from making
such suit, and that they should there judge their neigh
bors." And a little later, the same book says : "Every free
fee tenant should be bound to make such suit." Lord Coke 10

� Op. cit. supra note 7, at c. 3.
io Co. Litt. 58a.



LEASES IN THE UTH CENTURY 47

states: "For that properly in the eye of the law it (the
court baron) hath relation to the freeholders who are

judges of the court."
Another charter provides:

"Know you, that we with the consent and at the will of our

brethren have granted and demised to our well beloved William
de Lougan of Manster, one messuage and one carucate of land
with appertenances, in Cronantown, in Ransevene, by the ancient
metes and established bounds. To have and to hold the said

messuage and with its appertenances to the said William, his
heirs and assigns," of us and our sucessors, for the term of 20

years; next following fully complete. Beginning for the said
term the Wednesday following the feast of St. Martin-in-the-
Winter, next after the making of this charter. The said William,
his heirs and assigns, rendering for the same annually to our

house of St. John of Ards, for the first two years of said term,
one-half mark of silver, at two times of the year, to wit, one-half
at the feast of Pentecost and the other half at the feast of St.

Martin-in-the-Winter, next following, and thereafter each year,

during the residue of the term, 40 shillings in silver at the same

place and dates, in equal portions, and do-suit at our court for all

customary exactions and demands. And, for his obit, if he should
die during the said term, to pay 20 shillings in silver to our

house of St. John aforesaid. In witness whereof, etc."

This is a typical lease in which words of inheritance
have been used and from this fact and the fact that feoff
ment was made, it may be argued that seisin of a freehold
was intended.
There is one other provision of this charter of feoff

ment which inclines one to the opinion that a freehold
estate was being created, namely, the requirement that
upon the death of the grantee, during the term of the
lease, an obit was to be paid the Hospital. This may refer
only to an ecclesiastical payment to be made upon death
and not to a legal incident of tenure. It is possible that
this obit is an outgrowth from the old post obit gift of
land known in the Anglo-Saxon times. If it is merely the
payment of an ecclesiastical due, it is strange that we find
no such payment to be made in any of the charters pro-

11 Op. cit. supra notes 5 & 8, at 100b: "Sometimes a gift may be en

larged, sometimes restricted. It may be enlarged in this manner 'to
have and to hold to the aforesaid Peter, his heirs and assigns.' "
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viding for life estates contained in this register, while,
on the other hand, it is reserved in substantially every

fee, fee tail and term of years. The inference is strong
that it was a service due from the land in the hands of
him who received it after the death of the tenant, a thing
which is typical of the law of tenure. Some of the mis
cellaneous charters shown confirm this by providing that
the obit which is due from the lands and tenements, in a

particular case, may be discharged by the payment of a

sum of money, and that nothing further shall be exacted.
In some instances, the obit is to be paid upon the death
of each of the tenants during the term, by the best ani

mal, at the election of the preceptor. The amount of pay
ment is also in excess of what might be taken for a re

ligious due, it being often more than the annual rent, and
in some instances, one-third of all the chattels. It seems,

therefore, to refer either to a relief or to a heriot. Brit-
ton tell us : 12

"Although the law does not require relief in the case of any
tenement other than a fee of chivalry or grand serjeanty, yet
for tenements which are not of such fees, where the service is
fixed, we will that every tenant give to his lord in acknowledg
ment of his seigniory the amount of one year's rent, so that the
lord in that year shall have as much as double his tenant's rent.
And in such acknowledgments the same rule shall be observed
as has been mentioned concerning reliefs, that none make the

ackowledgmet before he is of age to take the oath of fealty,�
nor more than once,�nor until his lord be of full age and in
seisin of his inheritance. And for tenements held in fee farm or

in free alms, let nothing be given except what is specially ex

pressed in the deed.
With respect to heriots, we will that no tenement, nor any

heir, be bound. For the gift of an heriot is a payment made, on

account of the death of the tenant of some lord, of the best
beast found in the possession of the deceased, or of one not the
best, according to the appointment of the dying person, to the
use of the lord; which payment does not at all concern the heir
or his inheritance. Neither is it to be compared with relief;
for it arises more out of favor than of right, and is more paid by
villains than by freemen."

Blackstone 18 ascribes to the heriot an origin of a villein
12 Op. cit. supra notes 5, 8 & 11, at 178, 178b.
is 2 Bl. Comm. 97.
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character, and treats it as an incident of copyhold, but
the records of this register are of great antiquity and rep
resent what actually was done in these cases, and can be
safely regarded as authority that should outweigh the
conclusions of later commentaries on the law, and however
it may be classified, the requirement that they contain of
payment on the death of the tenant, seems to be a reason

able basis for a contention that a freehold estate existed.
Another example seems to strengthen this point of view :

"Know you, that we by our unanimous consent and will have

granted and to farm let to our well beloved in Christ, William

Keeth, seven acres of arable land with pasture, in the fields of

Horeston, in our tenement of Any. To have and to hold to said
William and his heirs male, legitimately begotten of his body, of
us and our successors for the term of 20 years fully complete, to
the end of the same 20 years fully complete, rendering therefor
yearly to us and our successors in our house of Any for each acre

of arable land 20 pence of silver on the feasts of the Blessed

Virgin Mary in March and September, in equal portions, and the

other services owing and customary, and his obit to the said

Hospital, as granted to him in our deed. In witness whereof, etc."

This instrument, executed in 1335, was within fifty
years after the statute De Donis, which was enacted in
1285. It is probable that many alive at the time this in
strument was executed could recall the enactment of this
statute De Donis. That statute described the subject on
which it was to operate as "tenements." It has usually
been understood that terms of years could not be en

tailed.14 Hargrave says:

"Therefore, neither estates pur auter vie in lands though lim

ited to the grantee and his heirs, during the life of the cestui

que vie, nor terms for years, are entailable any more than per

sonal chattels."

Yet in this charter there seems to be a serious attempt
to entail a term of years. There is a presumption that the
lawyer who drew this instrument understood that what
was being created was an estate of fee tail, and since it

appears that chattels real could not be entailable, he must

w On. cit. supra note 10, at 20a ; Hargrave's note 120. Tiffany,
Real Property (1903) � 27.
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have viewed the term of years as a freehold interest. It
seems probable that at that time the term of years was

regarded as a freehold and the statute De Donis was op
erative in such cases to create a fee tail estate.
This instrument does not stand alone as there is a some

what similar one made in 1326 and extended for an addi
tional term in 1327. The original charter reads:

"Know you, etc., that we have granted and demised to Maurice
of Autyes 60 acres of land in Leytrom, in our tenement of Kyl-
clogan.is to have to him, his heirs and assigns, of us and our

successors to the end of a term of 20 years, rendering therefor

annually to our house of Kylclogan for each acre 6 pence on the
dates customary to the Hospital, and doing for us and our suc

cessors the services and customs due and usual. And we, etc.,
to the end of the term, aforesaid, will warrant him."

The extension reads:

"Know you, etc., that we have prolonged to Maurice Fitz David
of Autiez, 10 years beyond the 20 years which he has by our grant
in the chapter held at Kylhel in the year of our Lord 1326, as

above, to have and to hold some lands and tenements of ours in
the liberties of Wexford, which 10 years' extension is not to go
to any other persons than the legitimate male heirs procreated
of his body, if it should happen that he dies in the meantime. In

testimony of which, etc."

This clearly describes an estate tail although the words
are not used in the technical way usually found.
It will be noted that this charter provides for a war

ranty. This provision also appears in other charters, for
instance, the demise of the mill of Kaldebeck with the
adjacent islands and all other appertenances, made to
Walter le Deveney of Waterford, for a term of 24 years,
which closes with the following language:

"And we, the aforesaid prior, etc., will warrant to the said
Walter and to his heirs and assigns, the said mill of Kaldebeck
to the end of the said term."

is Templeton, County Wexford, founded by the Templars about King
John's time. Ware.
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The lease to Geoffrey Courcy of a messuage and twelve
acres in Russelston has this provision:

"And we, etc., to the end of said term will warrant and defend."

"A warranty," says Lord Coke16 "is a covenant real
annexed to lands or tenements, whereby a man and his
heirs are bound to warrant the same; and either upon
voucher or by judgment in a writ of warrentia cartae, to
yield other lands and tenements to the value of those that
shall be evicted by a former title, or else may be used by
way of rebutter."

The ejected termor, therefore, can require restora
tion of the specific land, or, if that is impossible, other
equivalent land, which also forms a powerful argument
that he was a freeholder. Indeed, Coke 17 expressly says
that a warranty cannot be annexed to chattels real.
A comparison of the various instruments shows a simi

larity of language in the creation of estates of admitted
freeholds, and those of terms for years. In creating an

estate of fee simple, the language is "to have and to hold
to the said John and his heirs and assigns imperpetuum,"
while the creation of terms of years simply changes the
word "imperpetuum" to read "ad terminum viginti an~

norum." The granting words in case of a fee simple are

usually "dedi et concessi," and in case of a term of years
"concessisse et demississe," but this is not invariably the
case and there are two instances where the term of years
passes under the words "dedisse et concessisse" and an

other in which the words are "vendidisse et concessisse,"
while there are frequent instances where the fee is granted
by the word "concessisse" alone or "concessisse et con-

firmasse" We therefore have in two instances the use

of the words "dare et concedere" in connection with char
ters of terms of years which are the words usually
adopted in the creation of freehold estates.
The most puzzling and most unusual of all these char

ters is one which has been transcribed in the register
without abbreviation:

is Op. cit. supra notes 10 & 14, at 365a.
v Op. cit. supra notes 10, 14 & 16, at 101b.
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"To all sons of Holy Mother Church, to the notice of whom

these presents may come, Brother Roger Outlawe, Prior of the

sacred house of the Hospital of St. John of Jerusalem in Ireland

and the brethren of said house, salute you in the Lord. Know

you all that we with unanimous consent and will have demised

and granted and by this our present charter have confirmed to

our well beloved in Christ, Sir Thomas de la Felde, chaplain,
and to James le Blonde, all of the lands in Templeton, in Cooley,
with appertenances, and Castle Hazzard with the mill, and the

tithes arising from said land. To have and to hold to the said
Sir Thomas and James in equal parts, of us and our successors,

for the term of 20 years next following fully complete. And if

it should happen that the said Sir Thomas should die during
said term, we wish and grant that Nicholas, Richard and Henry
de la Felde, the brothers german of said Sir Thomas, shall have
and hold the portion of said land falling to the said Sir Thomas,
during the term aforeasid. If it should happen, however, that
the said James should die within the said term, that Matilla, his
wife, and the said sons of them legitimately begotten of their

bodies, shall have and hold the portion of the said land during
the term aforesaid, beginning for the said term at the feast of

All Saints, A. D. 1335, to the end of the said 20 years fully com

plete. Rendering therefor annually to us and our successors 12

pounds silver, to wit, one-half at the feast of the Apostles Philip
and James, and the other half at the feast of All Saints. Doing
suit at our court as often as said court shall be held. And upon
the death of each of them, 20 shillings or the best animal at the

option of the prior for the time being, and upon the death of
each tenant of theirs upon said land, a one. third part of the

goods taken equally. In testimony of which, our common seal
is- affixed to these presents."

It will be noted that here an estate in remainder is cre

ated in the term of years. We have heretofore had ex

cellent authority to the effect that estates in remainder in
a chattel real were not known at common law. Hargrave
says:18 "In them (terms for years) no remainders can

be limited." In this charter, however, a remainder upon
the death of Sir Thomas de la Felde is given to the three
brothers, while the remainder over upon the death of
James le Blonde is given to his widow and their sons.

This is then an added reason why the estate should be
considered to be a freehold.
In wording this instrument, the draftsmen has used the

word "filii" instead of "heredes," and one may speculate
is Op. cit. supra note 10, 14, 16 & 17, at note 120.
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just what his intention was when he used the phrase
"Matilla uxor sua et filii eorum". Was this a mere inad

vertence or was it intentional? Were the sons, or chil

dren, living persons, or were the words intended as words

of limitation? Is it possible that the maker of this charter

had in mind a rule which was effective with regard to

feoffments, which was later applied with regard to wills,
in Wild's case? 19 Was this a device to avoid a wardship
of minor children, or a relief or obit due from a child of

full age? There seems no way in which to solve these

questions.
There is another point worthy of observation in this

charter, and that is that there is the reservation of an

annual rent of 12 pounds sterling, which, in the year 1335,
was a very large sum of money. About the same time, the
compensation of the lord chief justice of England was 100

marks, and the puisne judges received only 40 pounds a

year.20 Most of the leases are "for the term of" a definite

number of years and not for a definite number of years,
a distinction which has a substantial basis and which was

noted by Lord Coke.21
One of the documents is unusual in that it does not

name the parties grantee. It reads :

"Know you, that we have granted and for the term of 20 years
have demised to our free men of Cork, the whole land which

formerly they held of the Templers in the tenement at Cork,

except that land which particularly and separately was delivered

and granted to other tenants. To be held by the same metes and

bounds by which it formerly was held by the said men, their

heirs and assigns, of us and our successors from the feast of

Easter A. D. 1325, to the end of the aforesaid term. Rendering
therefor annually to our house at Cork for each acre 6 pence on

the feast of Easter and St. Michael. Doing for our said house

the services and customs due and usual. In witness of which,
etc."

An estate for a long term is exemplified in a charter

i� 6 Co. Rep. 16b, 17a & b (1599).
soDotjg. Or. Jur. 104.
21 Op. cit. supra notes 10, 14, 16, 17 & 18, at 45b; Rector of Cheding-

ton's Case. 1 Co. 154.
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granted to Philip de Russh, combining also an office dur

ing his good behavior. It reads :

"Know you, etc., that we have granted and demised to our

beloved, etc., Philip de Russh, clerk, one messuage and one acre

of land at Kylhel, to wit, that one which Master Philip, lately
our chaplain of the parochial church of that town, formerly held

of us. To have, etc., up to the end of the term of 40 years from

the aforesaid date, etc. Rendering therefor annually, 3 shillings
and 4 pence and 6 capons on the feasts of Easter and St. Michael,
and doing the other services due and customary. In witness of

which, etc. It is also granted that he be the principal clerk in

the Chapel of Tully and the first administrator under the prae-

ceptor while, at least, he behaves himself well in the premises."

One lease made to David de la Faunde is worthy of
quoting :

"Know you, etc., have granted and demised, etc., to David de

la Faunde, the site of our mill at Ardry, to have and to hold to

him and to his heirs to the end of the term of 20 years after

the date of these presents fully complete, for the building and

erection of a mill. Rendering, therefor, etc., annually at our

house of Killergy for the first 10 years, each year 10 shillings and

for the remaining 10 years, each year 20 shillings, on the days
usual at said Hospital, in equal portions, up to the end of the
term aforesaid. Doing the customary things and services in

past times due and usual. In witness whereof, etc."

This is the precursor of the modern ground rent; the

grantee is to build at his own expense and at the end of
the term, the mill becomes the property of the grantor.
A short charter may be noted for its curious interest

apart from its legal importance. It is that which grants
to Walter Breghnok,22 the mason:

"Three acres of land in Kilmaynam, to wit, which lies next to
the land of Roger Godman, the carpenter, on the east, and the

stone bridge which is called Sabine's Brigge, on the west, and the

King's Highway on the south, and the River Camoke on the
north. To have and to hold to the said Walter and to his heirs,
up to the end of 20 years from the date of these presents fully
complete. Rendering therefor to us and our successors each
year 6 shillings on the dates customary in said Hospital, in equal

22 probably the English attempt to write the Gaelic word breathnach,
meaning Welshman.
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portions, doing therefor for us and our successors the services

due and usual, and the customary obit if in the meantime he

should happen to die. In witness of which, etc."

The grant to Simon Taveney of the greater fruits of
the church of Clan for five years, contains a provision as

follows :

"So, however, that he will adequately maintain and at the

end of the term aforesaid, will surrender our houses in the same

good condition as he received and found them."

This and similar provisions in other instances, proves
that the covenant for repairs and surrender of the prem
ises at the end of the tenancy in good order is of great
antiquity.
In the charter to Patrick Fitz Gerald of the tenement

of Karrykueneth, cited above, and also in other instru

ments, there appears a provision for re-entry for non

payment of the rent reserved. In the charter to John, son
of Milo de Cantewelle, it reads:

"However, we wish to have our grant and demise so that if it

should happen that John should default beyond one term in pay

ment of rent, in part or in whole, then it shall be permissable to

us and our successors to enter the said land and to re-have and

hold it notwithstanding our grant and demise aforesaid."

The advantage of being able to dispossess the tenant if
the rent was not promptly paid, over the conventional

suit, to recover the rent, was recognized at this early date
and no modern lease can improve upon this clear provision.
John le Mareshalle is made praeceptor of the house of

Kilmaynambeg for the term of ten years and is to pay

annually in the acustomed manner 24 pounds sterling.
Richard O'Gloeryn is granted the office of hayward23

for the term of his life and is granted sustenance in eat

ing and drinking and other necessary things, at the table
with the free serving men, and a half mark of silver for
his trunk hose each year. In the same instrument he is

granted a place in the tenement of Any for the term of

twenty years, which Richard Cocus formerly held. Here

23 An officer appointed in a lord's court to keep a common herd of

cattle of a town; so called because he was to see that they did not

break or injure the hedges of enclosed ground. Bouvier.
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is combined in one paper, the creation of both an estate

for years and an estate for life, and several examples of

this combination are to be found in the collection.
The subject-matter of these papers is very diversified.

They comprise mills, messuages, an entire town, tene

ments, tenements containing buildings, acreage of various

amounts, arable land, meadow and woods, fruits of a

church, the custody of a mill, the office of chaplain, the
office of praeceptor, and tithes. They evidently relate to

estates in land of great value, and from which a consid
erable income was derived.
Sir William Blackstone has given the origin of estates

for years,24 as follows:

"These estates (for years) were originally granted to mere

farmers or husbandmen, who every year rendered some equivalent
in money, provisions, or other rent, to the lessors or landlords;
but, in order to encourage them to manure and cultivate the

ground, they had a permanent interest granted them, not de

terminable at the will of the lord. And yet their possession was

esteemed of so little consequence, that they were rather consid
ered as the bailiffs or servants of the lord, who were to receive
and account for the profits at a settled price, than as having any

property of their own. And therefore they were not allowed to

have a freehold estate; but their interest (such as it was) vested

after their deaths in their executors, who were to make up the

accounts of their testator with the lord, and his other creditors,
and were entitled to the stock upon the farm.
The lessee's estate might also, by the ancient law, be at any

time defeated by a common recovery suffered by the tenant of
the freehold; which annihilated all leases for years then subsist

ing, unless afterwards renewed by the recoveror, whose title was

supposed superior to his by whom those leases were granted."

Clearly Sir William was not acquainted with the manu

script of this register, or his statement would have been
vastly different. I am inclined to think that if the execu

tor of William Keeth, or William de Lougan, or some of
the others named in the foregoing charters, had entered
upon the land when one of them died, his heir would have
had something to say about it.
The evidence afforded by these charters, indicating that

estates for years created by them were regarded as free
hold states, consists briefly of the following: (a) They

24 Op. cit. supra note 13, at 142.
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purport to have been made operative by feoffment, i.e.,
corporeal investiture, (b) The majority of them contain
words of limitation to the heirs, or the heirs of the body
of the grantee. Most of those which do not contain such
words, relate to the subject of ecclesiastical tenure, (c)
They require the doing of suit at court, which every free
holder must do. (d) They provide for an obit which ap
pears to be a payment to the lord in acknowledgment of
his seigniory, (e) The language of the instrument, which
creates such terms, is in no substantial way different from
the language which creates the estate of freehold, (f)
Apparently they created estates tail in terms of years, and
terms of years were limited by way of remainder over to
others upon the death of the grantee, (g) The rent re
served was large in amount and the terms were long, some
of them being thirty, forty and even sixty years; and,
finally, (h) the grantors undertook to warrant the lands
to the heirs or assigns of the grantee. Taken together,
these were cogent facts and seem to form a solid basis for
the conclusion that the common law at this time, regarded
one who had been enfeoffed for a term of years, as the
holder of an estate of freehold, and that such an estate
was not beneath the dignity of a free man to enjoy. It
is difficult to see any reason for maintaining that the seisin
given to such a person was any different from the seisin
given to any other holder of a free-tenement. In fact, if
the grantee named in these charters had been a villein, this
enfeoffment would have enfranchised him if Britton's
statement can be accepted : 25

"For whosoever holds to him and his heirs, although he does

not hold by free service, yet it follows not that he does not hold

freely, that is, as a free man. And by such feoffment the villain

becomes a free man whether homage be expressed or not."

One other fact appears very clear after a study of this
little volume. Greater credit is due to the lawyers of the
14th Century for their ability and for their understand

ing of the problems involved in the ownership of real

estate, and for their practical solution of them, than has
heretofore been accorded them.

25 Op. cit. supra notes 5, 8, 11 & 12, at 98; See also Lrrr. �� 205-206.
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THE PATENT STATUS OF FEDERAL EMPLOYEES

Frank B. Clinton*

WHILE freedom for every man was the keynote of

the Federal Constitution, in at least one respect
there is deviation from this term, inasmuch as provisions
were made whereby the Federal Government might grant
special privileges to a certain class of individuals, namely,
the inventors. To those few who would become inventors

the Government of the United States extends its protect
ing arm by offering to grant them monopolies1 for a

limited period of years, in exchange for their disclosure of

inventions and discoveries found to be truly new and use

ful. No differentiation is made between the unattached

individuals, those in general employment and those who

are employed by the Government.
The inventor in general employment is usually con

sidered to have a more definite patent status than his col

league in the employ of the Government. This is largely
due to the greater number of court decisions relative to

patents held by others than those who have done their
work in Government bureaus, and because there has come

to be a fairly definite relationship between such inventors
and their employers. The practice of drawing contracts
which are intended to clarify this relationship has con

tributed to this understanding and where such contracts
do not exist the courts have held that the employer is en-

* Member of the Bar of the District of Columbia.
i Though often so characterized, a patent is not, accurately speaking

a monopoly, for it is not created by the executive authority at the

expense and to the prejudice of all the community except' the grantee
of the patent. Seymour v. Osborne, 11 Wall. 516, 533 (1870). The

term monopoly connotes the giving of an exclusive privilege for

buying, selling, working or using a thing which the public freely
enjoyed prior to the grant; Websteb's New Intern. Dict. Thus

a monopoly takes something from the people. An inventor deprives
the public of nothing which it enjoyed before his discovery, but gives
something of value to the community by adding to the sum of human

knowledge. United States v. Dubilier Oond. Corp., 289 U. S. 178

(1933) ; United States v. Amer. Bell Tel. Co., 167 U. S. 224, 239 (1896).
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titled to no more than a shop-right where the inventor has

perfected a discovery not in line with his regularly as

signed duty, even though his work upon this invention was

done on his employer's time and with his employer's fa
cilities.
The great impetus given industrial research by numer

ous developments within this century has contributed to
the complexity of our problem. The very increase in re

search conducted under Federal auspices has naturally led
to a number of patentable discoveries. Added to this has
been a steady growth in the research conducted jointly in
Government laboratories by Federal employees and re

search associates supported by industry, as well as by in
vestigations undertaken at the suggestion of industry.
This has led to a number of problems centering on the

rights of Federal employees to inventions and it has been

argued that to augment the spirit of inventiveness a

liberal attitude should be adopted toward the employee,
that because of the moderate salary scale he should be

given a personal interest in what he invents, thereby af

fording additional opportunity for increased income to

himself; that the possibility of individual interest in in
ventions instills enthusiasm for further search and in

vestigation, and that the over-all results are of such bene
fit to the public at large as fully to justify the use of pub
lic time and facilities for such invention and development.
On the other hand there are those who believe that the

results obtained by whatever means in Federal labora

tories should belong to the people who have paid the bill;
that it is far better adequately to pay scientific workers
than to reward only those who may come upon inventions
more or less by chance in addition to those who secure

them by dint of unusual skill or hard labor; and that, after
all, the Federal laboratories can make their most valuable
contribution if they can confine themselves to purely fun

damental work which rarely leads to patent discovery.
Many other arguments have been advanced on both sides
of this knotty question; several bills have been introduced
in Congress in an effort to clarify the situation, and ex

tensive hearings have been held.
The purpose of this paper is to present, in brief, the
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statute law which seems to underlie the whole situation,
to indicate in outline decisions and cases which have been
handed down and which have thereby became a precedent
and basis for future decisions, and to summarize present
departmental practices in the hope that a clear picture of
the present status of the problem may be had for guidance
should some plan later be offered whereby departmental
practices may become standardized and given a definite
basis and direction.
The Act of June 25, 1910,la reads as follows:

"Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, that when
ever an invention described in and covered by a patent of the
United States shall hereafter be used by the United States without
license of the owner thereof or lawful right of the owner to use

the same such owner may recover reasonable compensation for

such use by suit in the Court of Claims; provided, however, That
said Court of Claims shall not entertain a suit or reward compen

sation under the provisions of this Act where the claim for com

pensation is based on the use by the United States of any article
heretofore owned, leased, used by, or in the possession of the

United States; provided further, That in any such suit the United
States may avail itself of any and all defenses, general or special,
which might be pleaded by a defendant in an action for infringe
ment, as set forth in Title 60 of the Revised Statutes, or otherwise;
and provided further, That the benefits of this Act shall not inure
to any patentee, who, when he makes such claim is in the employ
ment or service of the Government of the United States; or the

assignee of any such patentee; nor shall this Act apply to any

device discovered or invented by any such employee during the
time of his employment or service."

This Act was amended by the Act of July 1, 1918.2

"Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, that when
ever an invention described in and covered by a patent of the

United States shall hereafter be used or manufactured by or for
the United States without license of the owner thereof or lawful
right to use or manufacture the same, such owner's remedy shall
be by suit against the United States in the Court of Claims for
the recovery of his reasonable and entire compensation for such
use and manufacture: (this is held to preclude recovery from

la 36 Stat. 851 (1910), 35 U. S. C. � 68 (1926).
2 40 Stat. 705 (1918), 35 U. S. C. � 68 (1926).
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Government contractors) : Provided, however, That said Court of
Claims shall not entertain a suit or award compensation under
the provisions of this Act where the claim for compensation is

based on the use or manufacture by or for the United States of

any article heretofore owned, leased, used by, or in the possession
of the United States: Provided further, That in any such suit the

United States may avail itself of any and all defenses, general or
special, that might be pleaded by a defendant in an action for

infringement, as set forth in Title 60 of the Revised Statutes, or
otherwise: And Provided further, That the benefit of this Act shall
not inure to any patentee who, when he makes such claim, is in
the employment or service of the Government of the United States,
or the assignee of any such patentee; nor shall this Act apply to

any device discovered or invented by such employee during time of
his employment or time of service."

Professor Fenning has discussed interestingly the juris
diction of the Court of Claims in patent infringements by
the Government.2*
The Act of March 3, 1883,3 insofar as it related to the

issue of patents without the payment of any fee was

amended by the Act of April 30, 1928,4 the new statute
reading as follows:

"The Commissioner of Patents is authorized to grant, subject
to existing law, to any officer, enlisted man, or employee of the

Government, except officers and employees of the Patent Office

(they are prohibited by statute from taking out patents on inven

tions), a patent for any invention of the classes mentioned in Sec
tion 4886 of the Revised Statutes, without the payment of any fee

when the head of the department or independent bureau certifies
such invention is used or liable to be used in the public interest:

Provided, That the applicant in his application shall state that the

invention described therein, if patented, may be manufactured
and used by or for the Government for governmental purposes
Without the payment to him of any royalty thereon, which stipu
lation shall be included in the patent."

Revised Statutes 4886 5�

"Any person who has invented or discovered any new and use

ful art, machine, manufacture, or composition of matter, or any

new and useful improvements thereof, not known or used by
others in this country, before his invention or discovery thereof,
and not patented or described in any printed publication in this

or any foreign country, before his invention or discovery thereof,
or more than two years prior to his application, and not in public

2� Patent Infringement by the Government (1928), 37 Y. L. J. 773.
3 22 Stat. 625 (1883), 24 U. S. C. � 248 (1926), 35 U. S. C. � 45 (1926).
�45 Stat. 467 (1928).
5 35 U. S. C. � 31 (1926).
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use or on. sale in this country for more than two years prior to

his application, unless the same is proved to have been aban

doned, may, upon payment of the fees required by law, and other

due proceeding had, obtain a patent therefor."

The more important cases that have been tried and
which involved patent rights of Government employees are

here briefly reviewed. The case of Solomons v. United
States,6 decided in 1890, was among the first of the cases

which dealt with such patent rights. In this case the
Government was desirous of having a new form of self-

cancelling internal revenue stamp. One Clark, chief of the
Bureau of Printing and Engraving, was assigned the duty
of devising a stamp, which he did�the facilities and ex

penditures necessary for such development being furnished

by the Government. A year after the stamp was adopted,
a patent was issued to the plaintiff as assignee of Clark,
the former suing for compensation for use of the stamp
in the Court of Claims. After a decision in favor of the

Government, the plaintiff appealed. The Court ruled:
"The government has no more power to appropriate a man's
property invested in a patent than ... in his real estate ; nor

does the mere fact that an inventor is at the time of his
invention in the employ of the Government transfer to it
any title to, or interest in it. An employee, performing
all the duties assigned to him in his department of service,
may exercise, his inventive faculties in any direction he
chooses, with the assurance that whatever invention he
may thus conceive and perfect is his individual property."
(Italics author's.) This is the general rule laid down by
the Court subject to these two exceptions : 1. "If one is em

ployed to devise or perfect an instrument, or a means for
accomplishing a prescribed result . . . that which he has been
employed and paid to accomplish becomes, when accom

plished, the property of his employer." 2. "When one in the
employ of another in a certain line of work, devises an im
proved method or instrument for doing that work, and
uses the property of his employer and the services of other
employees to develop and put into practicable form his in
vention, a jury, or a court trying the facts, is warranted in

6 137 U. S. 342 (1890).
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finding that he has so far recognized the obligations flow
ing from his employment and the benefits resulting from
the use of the property, and the assistance of the co-

employees of his employer, as to have given such employer
an irrevocable license to use such invention." This decision
follows the rule of McClurg v. Kingsland? which did not in
volve the rights of the Government but those of a private
employer.
McAleer v. United States6 was another early case in

volving the Bureau of Printing and Engraving. The plain
tiff was employed as a mechanic. In 1875 letters patent
were granted to him for an improvement in paper-perfo
rating machines. The cost of obtaining the patent was

borne by the Government and the machines were put into
actual operation at its expense. The plaintiff at the sug
gestion of his chief had executed an assignment to the
Government giving it a license to make and use the ma

chines, the assignment being in writing and expressing a

valuable consideration. A contemporary agreement that
the assignment was to be effective only so long as the

plaintiff was employed by the bureau was made. At a

later date the plaintiff was discharged without his fault,
and the suit was brought to recover compensation for the
use of the machines after the time of his unemployment.
The Court followed the ruling of an earlier case to the

effect that: "If a person employed in the manufactory of

another, while receiving wages, makes experiments at the

expense and in the manufactory of his employer; has his

wages increased in consequence of the useful result of his

experiments; makes the article invented and permits his

employer to use it, no compensation being paid or de
manded ; and then obtains a patent, these facts will justify
the presumption of a license to use the invention." This

rule is the same as the second exception in the Solomons
Case.9 However, in the McAleer Case 10 the Court decided
on the other ground involved, that a valid contract ex

isted giving the Government a license to use the machines,

11 How. 202 (1843).
s 150 U. S. 424 (1893).
o Supra note 6.
io Supra note 8.



64 GEORGETOWN LAW JOURNAL

and this could not be altered by a parol agreement with
inconsistent terms.
Gill v. United States,11 Davis v. United States,12 and

Knapp Trustees v. United States,13 involving facts similar

to the McAleer Case14 were decided in the same manner�

that the actions of the patentee amounted to an estoppel and
that he could not sue on an implied contract for compensa
tion for the use by the Government of his patented ma

chines. The decisions also followed the second exception
of the Solomons Case,15 holding that the Government had

an implied license.
The case of Moore v. United States,16 decided in 1919,

seems to be a cog that does not fit in the wheel. The plain
tiff in this case spent several years working on a reefing
iron which was to be used in calking vessels. He became
an employee at a Government ship yard and during the

period of his employment he invented the tool. After

leaving the service of the Government he brought suit for
compensation for the use of his invention. The Court
held that, "The Act of June 25, 1910,17 allowing compensa
tion from the United States for the use of patented in

ventions, provides that it shall not apply to any device
discovered or invented by a Government employee 'during
the time of his employment or service.' " This interpreta
tion of the Act of 1910 18 would seem to modify the gen
eral rule of the Solomons Case 19 to make it read : "An em

ployee, performing all the duties assigned to him in his
department of service, may exercise his inventive faculties
in any direction he chooses" . . . and if he should conceive
and perfect any invention the title thereto would be his and
the Government would have a license to use the invention.
However, it must be recognized that the decision in Moore

" 160 U. S. 426 (1895).
12 23 Ct. Cls. 329 (1888).
"46 Ct. Cls. 601 (1911).
i* Supra note 8.
is Supra note 6.
16 249 U. S. 487 (1919).
11 Supra note la.
is Supra note la.
is Supra note 6.
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v. United States 20 embraces only the laws under which the

recovery was sought. The plaintiff brought his suit in the
Court of Claims under the Act of 1910.21 Prior to the Act
he could not have sued the United States, hence his rights
in the present action are no greater than the Act specifies.
If he is unable to recover compensation for the unauthor
ized use of his invention by the United States, it is only
because the jurisdiction of the Court is limited by the
Statute. In the case of Van Meter v. United States,22 a

special Act of Congress conferred jurisdiction on the Dis
trict Court to adjudicate the claim of a patentee in the
service of the Government against the United States for

infringement of a patent, relating to parachute apparatus,
because he could not bring suit in the Court of Claims.
The Moore Case seems to be in conflict with an early

case�United States v. Burns28 decided in 1870. In that
case one Silby, an officer in the War Department had in
vented a tent which was approved by the Department for
its use. A contract was entered into under the terms of
which Silby was to receive five dollars for each tent manu
factured by the Army. Burns received from Silby one-

half interest in his rights and sued the Government for
his contract-share. It was held that he could recover, that

Silby owned the invention and the Government had no

right therein, and that Burns had a legal basis on which
to recover his one-half interest under the contract. The
case of Signaling Company v. United States,24 decided in

1925, upheld the ruling in the Moore Case.25 One Fessen-
den entered the employment of the Government under a

special contract to experiment with wireless signals for
the Weather Bureau, reserving all commercial rights to

patents he might take out as a result of his work. He
received several patents and brought the suit against the
Government for infringement. The Court held that as a

Government employee he came within the Acts of June

20 Supra note 16.
21 Supra note la.

2247 F. (2d) 192 (C. C. A. 2d, 1931).
23 12 Wall. 246 (1870).
25 Supra note 16.
24 60 Ct. Cls. 338 (1925).
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25, 1910,26 and July 1, 1918,27 and this governed. Hence

it could not be varied by a special contract of employment.
United States v. Houghton29 was a suit by the United

States to enjoin the defendant and have the title to certain

patents transferred to the Government. Houghton was a

chemist in the Public Health Service and was assigned to

work out a safe fumigant for use in vessels. He suc

ceeded after some effort in finding a suitable combination,
the work being done at the expense of the Government
and with the help of co-employees. The defendant took
out a patent for the fumigant, giving the Government a
non-exclusive license. He was subsequently assigned to

find a liquid solvent, which he promised to do, but he

claimed that this was accomplished while he was on leave.
The Court ruled that, "An employee who undertakes upon
the direction of his employer to solve a specific problem
within the scope of his general employment, is as truly em

ployed and paid for the particular project as if it has been
described at the outset in the contract of employment.
That which Houghton discovered belongs to the United
States." This ruling is an interpretation of the first ex

ception to the general rule as given in the Solomons Case.29
As to the liquid solvent, the law is that of Gill v. United
States30�the Government has a license to use the product
of his invention since he. was under obligation to it, and
he cannot evade the obligation by developing the invention
while on leave. The use of Government facilities estopped
him from asserting that it has not a license.
United States v. Dubilier Condenser Corporation31 was

another case in which the Government sued for the title
to an invention. In this case Lowell and Dunmore were

employed in research at the Bureau of Standards and did
experimental work in the radio division. They conceived
several ideas and developed them into patents. Their
rights were then transferred to the defendant corporation.

26 Supra note la.
27 Supra note 2.
28 20 F. (2d) 434 (D. C. Md. 1927).
29 Supra note 6.
so Supra note 11.
3i Supra note 1.
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The Circuit Court of Appeals 31a held that the Government
had a shop-right or license to use the inventions, but ruled
that the title belonged to the defendant. Although the in
ventions involved the same matter as the general field of
employment, there had been no specific assignment of
these two men to such work. Superior officers merely gave
encouragement after the discoveries were made. Upon
appeal of this case to the Supreme Court, Mr. Justice
Roberts handed down the decision affirming the judgment
of the lower court. The court refused to decree that the
respondents held the particular inventions in question in
trust, saying that "The peculiar nature of the act of inven
tion consists neither in finding out the laws of nature, nor
in fruitful research as to the operation of natural laws,
but in discovering how those laws may be utilized or ap
plied for some beneficial purpose, by a process, a device,
or a machine. It is the result of an inventive act, the
birth of an idea and its reduction to practice; the product
of original thought; a concept demonstrated to be true by
practical application or embodiment in tangible form.
Though the mental concept is embodied or realized in a

mechanism or a physical or chemical aggregate, the em

bodiment is not the invention, and is not the subject of a
patent. This distinction between the idea and its applica
tion in practice is the basis of the rule that employment
merely to design, or to construct, or to devise methods of
manufacture, is not the same as employment to invent."
Squier v. American Tel. and Tel.32 involved the Act of

March 3, 1883.33 An Army officer perfected a device while
using public money and obtained a patent under the Act
without the payment of a fee. In his application he swore

that any person in the United States might use such in
vention without paying anything therefor (the amended
Act only requires that the Government be given this

right), approved a statement of his superior officer to the
same effect, communicated similar declarations to the

press, and addressed a technical association in a like man

ner. The Court held that he intended to so dedicate the

3i"59 F. (2d) 381 (C. C. A. 3d, 1932).
32 7 F. (2d) 831 (C. C. A. 2d, 1925).
33 Supra note 3.
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invention, and that on subsequent discovery of its value
he could not claim that he had been misinformed and acted
on a mistake of law. The Court also stated that had he
taken out the patent at his own expense, his use of Gov
ernment facilities would have given the Government a

license to use the invention under the decision in Gill v.
United States.�
In the case of Moffett v. Fiske,35 although the decision

was based on an invalid patent, the Court stated that the
use of Government facilities gave it a non-exclusive license
to any invention that was developed. Fiske sued Admiral
Moffett for damages for an alleged infringement. The
former was a graduate of the Naval Academy and an em

ployee in the Ordnance Department. His position was

such that he gained valuable information about torpedoes.
He patented a "method and apparatus for delivering sub
marine torpedoes from airships." Later the Navy experi
mented with such use and a number of airplanes of that
type were placed in service. The Court said the patent
was merely a dream, for no such machines existed until
later developed, and that the patent was invalid for in
operativeness. No mention was made of Moore v. United
States 36 nor the Act 37 on which its decision was made.
The foregoing cases seem to establish that the Govern

ment has a non-exclusive license in every patent taken out

by a person while in the employ of the Government, inas
much as the right to sue for compensation in the Court
of Claims; is denied to the patentee by the Act of 1918 ;

38

that wherever there is a specific, assignment to a particu
lar problem, either at the start of employment or a later
time, the title to any patent that might arise therefrom
belongs to the Government. Where there is not specific
assignment to the problem, the title to any patent taken
out by a Government employee is in such employee. If it
is not clearly established that the Government has a license
in every patent taken out by a Government employee, it

34 Supra note 11.
35 60 App. D. C. 281, 51 F. (2d) 868 (1931).
36 Supra note 16.
37 Supra note la.-
38 Supra note 2.
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has, nevertheless, a license where the invention is developed
at Government expense or conceived with the help of Gov

ernment facilities.
In the light of the established law it might be interest

ing to turn to view the policies of the various Government
Departments for a glimpse of their interpretations and

applications of the law. The Departments of the Govern
ment which would seem to have the most concern with
the patent rights of their employees were requested to sub
mit their policies on the subject. Obviously the question
has not arisen in certain departments, while in others it
has been frequently raised. The Departments of War,
Navy, Treasury, Commerce, Interior, Agriculture, Post

Office, and the Government Printing Office present the most

likely field for invention, hence their attitudes are of the

greatest value in our paper.
The Treasury Department has "no established policy

and no regulations relating to the subject-matter of patent
able discoveries of its employees." However, the Bureau
of Engraving and Printing, which is a unit of the Treas

ury Department, offers "encouragement and assistance as

far as practicable ... to employees in making improve
ments or inventions in connection with the work of the
bureau. The application for patent is filed by the em

ployee. He assigns to the bureau the right to use the im

provement or invention without compensation, but retains
the right to dispose of the patent for use by other in
terests." 39

The War Department has regulations for patent mat
ters, a Central Patent Section under them, the Judge Ad
vocate General being the director for the control and co

ordination of all patent activities of the Army. Army
regulations No. 850-50 make the policy of this Department
conform to the statement of the laws as given in the pre-
ceeding pages. However, they do not recognize that the
Government has a license in every patented invention
taken out by a Federal employee during his period of
service. Mention is made of the case of Squier v. Ameri-

39 Private communications from S. Lowman, Assistant Secretary,
Treasury Department, and A. W. Hall, Director, Bureau of Engraving
and Printing.
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can Tel. and Tel.i0 in which the Court intimated that
where a patent is obtained without the payment of fees,
such action might be interpreted as a dedication to the

public. It is therefore advised that Army employees pay
the costs of procuring their patents.41
"The Post Office Department's attitude regarding patents

taken out by its employees has been strictly in line with
legislative enactment as interpreted by the Courts in all
matters affecting the rights of the employee and of the
Government." 42

"The Navy Department endeavors to deal with its em

ployees in accordance with the full meaning and intent of
laws governing patents and judicial decisions thereon. In

general, employees are not employed under contract for
the express purpose of making specific inventions." The

Navy Department is inclined to favor the liberal view of
giving the patentee employee the greatest right possible,
believing that it brings the Government the greatest
reward.43
The Department of the Interior follows for its policy the

decision of the Solomons Case 44 except insofar as it recog
nizes that the law gives the Government a license in
patents taken out by employees.45
Section 686 of the Administrative Regulations of the

Department of Agriculture reads: "Inventions by Em
ployees.�Pending the establishment of a general policy
with respect to invention and patents by Government
employees, on which an inter-departmental patent board is
now at work, in all cases arising within the Department
of Agriculture where an employee has made a discovery or

invention in any wise connected with the work of the de
partment, which in the judgment of the employee or one

of his superior officers in the department should be pat
io Supra note 32.
4i Private communication from Capt. George P. Hill, Acting Chief

of the Central Patent Section, War Department.
42 Private communication from A. R. Cheyney, Chairman, Committee

Experiment, Research and Design, Post Office Department.
43 Private communication from Capt. E. G. Oberlin, Navy Department.
44 Supra note 6.
45 Private communication from Joseph M. Dixon, Acting Secretary,

Department of the Interior.
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ented either in the interest of the employee, or that of the
public, or both, a brief report on the subject will be pre
pared and transmitted to the Secretary by the chief of
the bureau in which the employee is employed. The report
should cover the character of the discovery or invention,
and the circumstances under which it was made or de
veloped, in sufficient detail to enable a just and adequate
judgment to be made on the facts then available as to the
equitable or legal rights of the Government and the em

ployee, respectively. Determination will then be made as

to what measure of control, if any, the department should
have or exercise in patenting and subsequent administra
tion of such discovery or invention."46
The policy of the Department of Commerce is to "follow

the decisions of the courts of the United States in the mat
ter of the rights of Government employees to inventions
made by the employees while in the service, of the Gov
ernment, i. e., where the employee of the Government is
employed for the purpose of devising or perfecting an in
strument or means for accomplishing a prescribed result,
and the product of his work constitutes a patentable in
vention, the invention belongs to the Government. Solo
mons v. United States," Gill v. United States,iS United
States v. Houghton.*9 And where the employee of the
Government is not employed for such purpose he may ex

ercise his inventive faculties in any direction he chooses
and may make improvements in machines or instruments
with which he is connected and obtain patents therefor as
his individual property, and in such cases the Government
would have no right to seize upon or appropriate such in
ventions." 50

"It is the policy of the Government Printing Office not
to approve an application or the granting of patents by or

to any employees for inventions developed in connection

46 Private communication from Elton L. Marshall, Solicitor, Depart
ment of Agriculture.
*t Supra note 6.
48 Supra note 11.
a Supra note 28.
50 private communication from E. F. Morgan, Acting Secretary, De

partment of Commerce.
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with their work in the Government Printing Office. It is

impossible to separate such work from the employees' own
endeavors, and as the Government represents the public
in paying salaries and providing facilities for this work,
the public is entitled to the benefits."51
While the above citations are not inclusive of all the

various bureaus of the Federal Government, they do in
clude the more important ones and serve to emphasize the
fact that there is at present no standardized procedure.
Although the various bureaus and departments are, of
course, guided in their procedure by interpretations of the
several laws and the opinions that have been handed down
in a number of instances, they are still guided to some ex

tent by departmental policies which vary to a considerable
degree.
Recognizing this situation, there was set up several

years ago an Inter-Departmental Patent Board which has
devoted a great deal of time and energy to the problem
with the intention of finding a way of ultimately stan
dardizing procedure, and of having clearly defined for all
the legal status of the Federal employee who makes a

patentable discovery. The Board has made reports and it
is understood that as a result of its work there is to be
introduced in the next session of Congress a bill which
should help to accomplish the above objectives.
5i Private communication from Miss Mary A. Tate, Assistant to Pub

lic Printer, Government Printing Office.
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THE SUPREME COURT OF THE UNITED STATES

The Supreme Court of the United States opened its Oc

tober, 1933, Term at 12 m. on Monday, October 2. Recon

vening after the summer recess of four months, the Court
began a term which may prove memorable if the oppor

tunity is given to�and accepted by�the Court to pass

upon cases testing the recent Acts of Congress. This has

already occurred in several cases questioning the validity
of certain state measures of emergency legislation passed
in the stress of these parlous times.
After the formal opening of the Court, miscellaneous

motions were presented, and as there were no argued cases

under advisement awaiting decision, the Chief Justice ad

journed the body until the following Monday, October 9.

During the period, the Court devoted time to the disposi-
73
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tion of the petitions for certiorari which had been dis

tributed, before hearing arguments in the cases especially
set and those on the regular docket.
On October 9, the work of the term began in earnest

when the Court announced orders removing 293 cases

from its docket of approximately 500 and placing 43 on

call awaiting argument. In addition, the Court also dis
missed one case as being moot, granted a rule to show
cause why a writ of mandamus should not issue, and de
nied petitions for mandamus in four cases and petitions
for habeas corpus in five others. Affirmative orders num

bered 70�petitions for writs of certiorari were granted
in 43 cases ; in 37 appeals the Court noted that it has prob
able jurisdiction. The Court continued, at its session on

October 16, to strike from its appelate docket cases which
it considered did not involve such public interest or con

flict of decision as to warrant its review. Of 54 petitions
for writs of certiorari as to which orders were entered,
the Court granted 4 and denied 48. Several orders were

entered on the Court's original docket at thisi session.
Predominant in interest among the classes of cases in

which the Court has granted hearings are those involving
state emergency legislation, federal and state taxes, regu
lation of utilities, appeals by the Federal Trade Commis
sion from judgments setting aside its cease and desist
orders, and the power of national banks to pledge their
assets to secure deposits. A few of these are further
described herein.
The forerunners of many cases which undoubtedly will

be brought to the Supreme Court within the next year
or two, testing the validity of the extraordinary legisla
tion enacted during the emergency period, three cases, in
which the Court has noted its probable jurisdiction, have
been assigned to early hearings. Although these involve
state legislation, it is thought that their decision by the
Court may have a decided bearing upon its ultimate de
termination of the constitutionality of national emergency
legislation which it may be asked to consider. As a con

sequence, these cases have attracted more than passing
attention. The first1 questions the validity of the Emer-

iGibbes, etc. v. Zimmerman. No. 117, Oct. Term, 1933.
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gency Banking Act of South Carolina, vesting in the gov
ernor supreme power over state banks and prohibiting the
institution of any legal proceeding against a state bank
without his written approval. In the second,2 the consti
tutionality of the Mortgage Moratorium Act of Minnesota,
which permits the extension of the redemption period from

mortgage foreclosures and prohibits the granting of de
ficiency decrees, is challenged. The third 3 and perhaps
best known of the three is the New York Milk Case, in
volving the validity of a New York statute which requires
a milk control board to fix minimum prices for milk and
empowers the board to prescribe maximum wholesale and
retail prices.
As in recent years, the docket of the Court is dominated,

at least numerically, by cases involving federal and state
taxes.
In one of the numerous cases on federal income tax, an

equally divided Court�the Chief Justice not partici
pating�decided against the government in the Duke
Case* in which the government was seeking to assess a

deficiency estate tax of more than $6,000,000. The Court
affirmed without opinion the decision of the Circuit Court
of Appeals for the Third Circuit that James B. Duke did
not create ,two trusts with the intention that they should
take effect in possession or enjoyment at or after his
death within the meaning of Section 302 (c) of the Reve
nue Act of 1924.5
The application of a Louisiana state gasoline tax to

a foreign corporation importing gasoline for use by
itself exclusively in performance of a federal contract, the
validity of the statute so applied, and the question whether
the corporation should be exempt from the payment of the
tax on the ground that it constitutes an instrumentality of
the federal government, are the considerations presented
the Court in Trinity-Farm Const. Co. v. Grosjean, etc.6

Whether interstate commerce is burdened by the imposi-

2 Home Bldg. and Loan Assn. v. Blaisdell. No. 378, Oct. Term, 1933.
3 Nebbia v. People, etc. No. 531, Oct. Term, 1933.
* Helvering, Comr. Int. Rev. v. Duke, etc. No. 25, Oct. Term, 1933.
5 43 Stat. 304 (1924), 26 U. S. C. � 1094 (1926).
6 Trinity-Farm Const. Co. v. Grosjean, etc. No. 355, Oct. Term, 1933.
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tion of a privilege tax by the State of Mississippi upon the

operation of a cotton compress and warehouse used to

facilitate commerce, and whether or not the operation of
the warehouse under the Federal Warehouse Act7 consti
tutes it a federal instrumentality and provides basis for

exemption from this state tax�are the questions raised in
another case 8 in which probable jurisdiction has also been
noted.

Appealed from adverse decisions in the Washington
Supreme Court, two analogous cases 9 present the question
of whether an ordinance imposing a license tax on electric
light, power, and gas companies is valid where the munici
pality itself in a proprietary capacity operates a tax-

exempt competitive electric power plant. Probable juris
diction has been noted in. each instance.
A closer question is raised in the case of Texas Electric

Service Co. v. City of Seymour,10 where after competitive
municipal and private electric power plants had alternately
reduced their rates in a rate war, the city council passed
an ordinance fixing rates for both. The authority of the
council to take this action in regulating the rates is the
immediate question given the Court.
The Chicago Telephone Rate Case,11 testing the validity

of an order of the Illinois Commerce Commission fixing
and reducing rates for telephone service for the city of
Chicago has been appealed to the Court and probable juris
diction noted. The controversy turns upon the fairness
of the rates fixed�determined by the return and depre
ciation to be allowed on the property of the telephone
company, its going concern value, and the reasonableness
of payments made by the company as subsidiary to a hold
ing company under a license contract and for equipment
furnished by another subsidiary.

?39 Stat. 486 (1916), 7 U. S. C. �� 241-273 (1926).
8 Federal Compress and Warehouse Co., et al. v. McLean, etc. No.

166, Oct. Term, 1933.
9 Puget Sound Power and Light Co. v. City of Seattle. No. 344, Oct.

Term, 1933; Seattle Gas Co. v. City of Seattle, No. 359, Id.
io No. 467, Oct. Term, 1933.
n Lindheimer, et al. v. Illinois Bell Telephone Co. No. 440, Oct.

Term, 1933.
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The Court granted certiorari and will hear a case12 in
which the Interstate Commerce Commission ordered the
Pennsylvania Railroad and the Pennsylvania Company to
divest themselves of stock of the Lehigh Valley and the
Wabash Railways for alleged violation of Section 7 of the
Clayton Act,13 which prohibits a corporation engaged in
interstate commerce from acquiring stock of another cor
poration "where the effect of such acquisition may be to
substantially lessen competition."
The Federal Trade Commission has appealed two judg

ments setting aside cease and desist orders, and writs of
certiorari have been granted in regard to each. In the
first,14 the authority of the Commission is questioned in
ordering a candy manufacturer to cease and desist from
selling "chance candy" on the ground that the sale plan
constituted an unfair method of competition. The ques
tion in the second case15 concerns the allegedly unfair
competition involved in the designation as "California
white pine" of lumber manufactured from trees botani-
cally classed as yellow pine. Public interest founds these

appeals by the Commission.
In another interesting case,16 in which probable jurisdic

tion has been noted, the validity of a Nebraska statute
prescribing the weight, excess tolerances and time for

maintaining the necessary weight for standard loaves of
bread, is assailed on the grounds that it is not necessary
for the protection of purchasers against fraud, is not
calculated to effectuate that purpose, and subjects bakers
and sellers of bread to unreasonable restrictions. An
earlier Nebraska statute comparable to the one here in

controversy was held repugnant to the Fourteenth Amend
ment by the Court in Jay Burns Baking Co. v. Bryan."
The Court, by denying certiorari in the case of Sears,
12 Interstate Commerce Comm. v. Pennsylvania Rd. Co., et al. No.

361, Oct. Term, 1933.
13 38 Stat. 730 (1914), 15 U. S. C. � 18 (1926).
i* Federal Trade Comm. v. R. F. Keppel and Bro., Inc. No. 194, Oct.

Term, 1933.
is Federal Trade Comm. v. Algoma Lumber Co. No. 240, Oct. Term,

1933.
ie Petersen Baking Co., et al. v. Bryan, et al. No. 203, Oct. Term, 1933.
" 264 U. S. 504 (1924).
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Roebuck and Co. v. United States,19 declined to consider
whether Section 1336 of the Tariff Act of 1930,19 embody
ing the so-called flexible provisions, constitutes an invalid

delegation of legislative power to the President. A fur

ther question proposed in this case was whether Section
1336 authorizes the President to increase or decrease
duties by changing the character of the provision of the

Tariff Act so as to insert, by eo nomine designation, an

article not so designated in the Act itself.
A question which has occasioned a conflict of judicial

opinion, and as to which courts in accord have based their
decisions upon a variety of reasons, has been presented to

the Court for determination. It is the question of the

power of banks, in the absence of statutory authority, to
pledge their assets to secure deposits. One of the cases 20

recently filed limits the problem to that of the power of a
national bank in Texas to pledge its assets to secure a

private deposit. As few cases have arisen in the state

courts, and only one in the federal courts,21 where the

pledge has been made to a private depositor, the outcome
of this case is awaited with interest. The second case,22
in which certiorari has also been granted, involves the

pledge of assets by a national bank to secure deposits of

public moneys of an Illinois city within the limits of a

1930 amendment to the Illinois Banking Act.
W. B. S.

is No. 93, Oct. Term, 1933.
i� 46 Stat. 701 (1930), 19 U. S. C. Supp. VI, � 1336 (1932).
20 Texas and Pacific Ry. Co. v. Pottoroff, etc. No. 128, Oct. Term,

1933.
21 Baltimore and Ohio Ry. Co. v. Smith, 56 F. (2d) 799 (C. C. A. 3rd,

1933).
22 City of Marion, 111., et al. v. Sneeden. No. 400, Oct. Term, 1933.
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FEDERAL LEGISLATION

FEDERAL INVESTMENT CONTROL� THE
SECURITIES ACT OF 1933

IN RESPONSE to the wishes of President Roosevelt
for legislation providing for federal supervision of

traffic in investment securities in interstate commerce,

the Seventy-third Congress, in its first session, passed the

Securities Act of 1933.1 This Act has for its purpose the
full and fair disclosure of the character of securities 2 sold
in interstate and foreign commerce and through the mails,
and to prevent frauds in the sale thereof. The federal

government, through its control over interstate commerce

and the mails, may now regulate all offers to sell or sales

of securities carried on through these channels. It is im

mediately apparent that the Act affects practically all se

curities that may be issued. This regulation is to be

effected and carried out through the medium of the Fed

eral Trade Commission. The regulatory powers of the

Commission as set out in the Act, are very broad, and the

rules and regulations promulgated by it under authority of

the Act are detailed and specific.
The Act declares it to be unlawful to sell or advertise

for sale any security by any fradulent methods including
an "untrue statement of a material fact or any omission

to state a material fact necesary to make the statements

made, in the light of the circumstances under which they
were made, not misleading." 3 No securities are exempted
from this provision. The securities exempted from all

other provisions of the Act are as follows: Those sold

i Pub. No. 22, 73d Cong. 1st Sess., May 27, 1933.
2 Supra note 1, � 2 (1) : "The term 'security' means any note, stock,

treasury stock, bond, debenture, evidence of indebtedness, certificate of

interest or participation in any profit-sharing agreement, collateral-

trust certificate, preorganization certificate or subscription, transferable

share, investment contract, voting-trust certificate, certificate of inter

est in property, tangible or intangible, or, in general, any instrument

commonly known as a security, or any certificate of interest or par

ticipation in, temporary or interim certificate for, receipt for, or war

rant or right to subscribe to or purchase, any of the foregoing."
3 Supra note 1, � 17 (a).
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or disposed of or bona fide offered to the public prior to
or within sixty days after the date of the Act; securities
issued or guaranteed by the United States or any Terri

tory thereof, or by the District of Columbia, or by any
state of political subdivision thereof, or a public instru

mentality of the United States, state, or territory; any

note, draft, bill of exchange, or banker's acceptance which
has a maturity at the time issued of not more than nine

months; securities of religious, educational, charitable,
and such non-profit organizations; securities of common

carriers subject to Section 20a of the Interstate Commerce
Act, as amended ;

4 certificates issued by a receiver or by
a trustee in bankruptcy, with approval of the court; con

tracts of insurance or annuities issued by a corporation
subject to state or federal supervision. The transactions
exempted are: Transactions by any person other than an

issuer, underwriter, or dealer; exchanges of securities for
other securities of the same company where no commission
or remuneration is given; broker's transactions, executed
upon customers' orders on any exchange, or in an open
or counter market, where the order was not solicited; the
issuance of securities to security holders and creditors in
a bona fide reorganization under the supervision of the
court.
The Act requires that before a security may be issued

or offered for sale, a registration statement must be filed
with the Federal Trade Commission. The registration
statement, when relating to a security other than one

issued by a foreign government, or political subdivision
thereof, must contain the information, and be accompanied
by the documents, specified in Schedule A of the Act; and
when relating to a security issued by a foreign govern
ment, or political subdivision thereof, must contain the
information, and be accompanied by the documents, speci
fied in Schedule B; except that the Commission may by
rules or regulations provide that any such information or

document need not be included in respect to any class of
issuers or securities if it finds that the requirement of such
information or document is inapplicable to such class, and

4 24 Stat. 379, � 20 (1887), 49 U. S. C. � 1 (1926), 41 Stat. 494,
� 439 (1920), 49 U. S. C. � 20a (1926).
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that disclosure fully adequate for the protection of inves
tors is otherwise required to be included within the regis
tration statement.
Schedule A of the Act, relating to all securities except

those issued by a foreign government and those expressly
exempted by the terms of the Act, contains thirty-two re

quirements. The more important ones are: the name

under which the issuer is doing or intends to do business ;
the names and addresses of the directors or officers and
of the promoters in the case of a business to be formed, or
formed within two years prior to the filing of the registra
tion statement; the names and addresses of the under
writers; the names and addresses of all persons, if any,
owning of record or beneficially, if known, more than ten
per cent of any class of stock of the issuer; a statement
of the capitalization of the issuer, including the authorized
and outstanding amounts of its capital stock and the pro
portion thereof paid up; the number of classes of shares
in which such capital stock is divided, par value thereof,
or if it has no par value, the stated or assigned value
thereof; a description of the respective voting rights, pref
erences, conversion and exchange rights, rights to divi
dends, profits, or capital of each class, with respect to
each other class, including the retirement and liquidation
rights or values thereof; a statement of the securities, if
any, covered by options outstanding or to be created in
connection with the securities to be offered, together with
the names and addresses of all persons, if any, to be al
lotted more than ten per cent of such options ; the amount
of the funded debt outstanding and to be created by the
securities to be offered, with a brief description of the
date, maturity and character of such debt, rate of interest,
character of amortization provisions, and the security
therefor; the specific purposes in detail and the approxi
mate amounts to be devoted to such purposes, so far as

determinable, for which the security offered is to supply
funds, and if the funds are to be raised in part from other

sources, the amounts thereof, and the sources from which

raised; the remuneration, paid or estimated to be paid,
during the past and ensuing year to directors and officers
whenever such remuneration exceeds $25,000 during any
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one year; the estimated net proceeds to be derived from

the security to be offered; the price at which the security
is to be offered to the public, with any variations from that

price for any persons; a balance sheet as of a date not

more than ninety days prior to the filing of the statement

showing in detail the assets of the issuer; a list of the
liabilities and surpluses of the issuer in such form as the
Commisson shall prescribe; a detailed profit and loss state
ment covering the three preceding years, showing incomes
and earnings, the nature and source thereof, the practice
of the company as to depreciation, depletion, and mainte
nance charges; the signatures of the principal officer or

officers and themajority of the board of directors. The reg
istration statement becomes effective twenty days after the
filing thereof unless the Commission finds it incomplete
or inaccurate on its face. If the statement be so rejected,
the Commission may, after service of notice upon the

issuer, and opportunity given for a hearing, refuse to

permit the statement to become effective until it has been
amended in accordance with its order.
The Act contains a provision for court review of the

orders of the Commission which may be obtained by filing,
within sixty days after the entry of the order, a written
petition praying that the order be modified or be set aside
in whole or in part. This petition may be filed in the Cir
cuit Court of Appeals of the United States, within the
circuit wherein the person resides or has his principal
place of business, or in the Court of Appeals of the Dis
trict of Columbia. A copy of the petition must be served
upon the Commission, and in response thereto the Commis
sion must certify and file in the court a transcript of the
record upon which the order complained of was entered.
The finding of the Commission as to facts, if supported
by evidence, shall be conclusive. If either party shall apply
to the court for leave to adduce additional evidence, and
shall show to the satisfaction of the court that such evi
dence is material and that there were reasonable grounds
for failure to adduce such evidence in the hearing before
the Commission, the court may order such additional evi
dence to be taken before the Commission and to be ad
duced upon the hearing in such manner as the court may



FEDERAL LEGISLATION 83

direct. The jurisdiction of the court is made exclusive,
and its judgment final, subject to review by the Supreme
Court of the United States upon certiorari or certification
as provided in sections 239 and 240 of the Judicial Code
as amended.5 If it appears to the Commission that any per
son is engaged or about to engage in any acts in violation
of the provisions of the Act or of any rule or regulation of
the Commission, it may bring an action in any district court
of the United States, United States court of any territory,
or the Supreme Court of the District of Columbia, to en

join such Acts and may, upon a proper showing, secure a

temporary or permanent injunction, or it may transmit
its evidence to the Attorney General for prosecution.
Unless a registration statement is in effect as to a se

curity, it is declared, by Section 5 of the Act, to be unlaw
ful for any person, directly or indirectly, to use any means

of transportation or communication in interstate com

merce or of the mails to sell or offer to buy such security,
or to carry or cause to be carried through the mails or in
interstate commerce any such security for the purpose of
sale or delivery after sale. The provisions of this section,
however, do not apply to the sale of any security where
the issue of which it is a part is sold only to persons resi
dent within a single state or territory, where the issuer is
resident and doing business within such state or territory.
A prospectus must precede or be sent with any security

that is sold, offered for sale, or delivered after sale through
interstate commerce or the mails. This prospectus must
contain substantially the same information that is re

quired by Section 10 of the Act to be contained in the regis
tration statement, except confidential copies of contracts
and other papers.
The Act contains both civil and penal liability clauses.

The civil liability clause, set out in Section 11, provides
that in case any part of the registration statement con
tains an untrue statement of a material fact or omits to
state a material fact required to be stated therein or nec

essary to make the statements therein not misleading, a

5 26 Stat. 828, � 6 (1891), 28 U. S. C. �� 225, 346, 347, 350, 36 Stat. 240
(1911), 28 U. S. C. � 347 (1926), 43 Stat. 938, � 1 (1925), 28 TJ. S. C.

�� 44, 345, 347, 380, 771.
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bona fide buyer of the security suffering a loss, may sue

to recover that loss, every person who signed the regis
tration statement, every director or person named as about
to be a director, every partner of the issuing company, and

every accountant, engineer, or appraiser who prepared, or
assisted to prepare, the registration statement, and every
underwriter. However, any person, except the issuer, who
has signed the statement may escape liability by showing
that prior to the effective date of the statement he had re

signed and had advised the Commission and the issuer of
such resignation, or that he had after reasonable investi

gation, reasonable ground to believe and did believe that
the statements were true. The suit authorized under this
section may be either to recover the consideration paid for
such security with interest, less the amount of any income
received thereon, upon the tender of the security, or for
damages if the person suing no longer owns the security.
Substantially the same civil liabilities are provided in
cases where a prospectus containing false information is
sent to a prospective purchaser who is thereby induced to

purchase the security and suffers a loss. The penal liabil
ity clause imposes a fine of not more than $5,000 or im

prisonment for not more than five years, or both upon any

person who wilfully violates any of the provisions of the
Act or the rules and regulations of the Commission; or

who wilfully makes any untrue statement of a material
fact in a registration statement, or omits to state a mate
rial fact required to be stated therein. The district courts
of the United States, the United States courts of any ter
ritory, and the Supreme Court of the District of Columbia
are given jurisdiction of offenses and violations under
the Act.
Whether the enforcement of this legislation will serve

its purpose and protect the investor without too greatly
lessening the amount of securities issued to the investing
public is a question which can be answered only after the
Act has been given a fair operation. That certain definite
economic results will follow from its enforcement is evi
dent. The civil and penal provisions will make borrowers
more hesitant in issuing securities. It is possible that this
will prevent corporations with legitimate needs for new
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capital from seeking it, and as a result, make them depend
upon ther own earnings for future expansion by building
up larger surpluses at the expense of wages and dividends.
These results, however, are more economic than legal in
their scope and when and if they occur must be treated as

economic questions. The Act is criticized by some writers
as carrying! the stigma of "blue sky" legislation. It must
be borne in mind, however, that this legislation is not in
tended as a security to investors against economic changes
which must certainly occur; rather it is designed to pre
vent dishonest flotation by means of federally controlled
registration of securities.

G. A. C., Jr.

AN ADJUSTMENT IN THE NATIONAL BANKING
LAWS

NOT every legislative proposal which received the ap
proval of the Congress at its last special session was

an emergency measure conceived as a part of a broad
scheme looking toward economic planning. One bill, that
framed by the Senate Committee on Banking and Cur
rency and called the "Banking Act of 1933," 1 issued forth
in the normal course of banking legislation in this coun

try. It more properly takes its place on the statute
books as an amendment to the National Banking Act 2 and
to the Federal Reserve Act3 than as an emergency meas

ure. Needless to say, it was the adverse economic dis
turbance commencing in 1929 that finally resolved the
legislators into action for the purpose of improving the
general banking conditions of the country. But it was with
an accumulated knowledge of the defects in the banking
legislation observed over a period of years that the Com
mittee set to work. Most pointed of these mental im

pressions was that having to do with bank insolvencies,
which reached a high point of 2,300 failures in the year
1931. The banking problems which pushed themselves

i 48 Stat. 162 (1933) ; H. R. 5661, 73rd Cong. 1st Sess.
2 13 Stat. 99 (1864), 12 TJ. S. C. � 1 (1926).
s 38 Stat. 251 (1913), 12 U. S. C. �� 221, 226 (1926).
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into the light as a direct outcome of the market crash and
price precipitation were those of credit expansion or in
flation and of commercial bank maneuvers in securities
and stocks.
Bankers, together with others interested in the economic

life of the nation, were carried away in the optimism of
the years before 1929 and expanded their credit facilities
to the breaking point. State and national banking insti
tutions extended credit upon the basis of investment se

curities. Not only were loans for the purpose of support
ing securities transactions made to brokers upon specula
tive collateral but to individuals as well. Worse yet, the
banks through the operations of their officers, through
corporate affiliates, or holding companies which controlled
the banks themselves, entered the investment market. Un

derwriting stocks, inflating stock prices, market manipu
lations were functions which the commercial banker at

tempted to assimilate and coordinated along with his more

ancient habits.
The final result was a lack of adaptability in the condi

tion of the bank to the more simple needs of a deposit
bank. These needs were liquid assets. Basically the defi

ciency of the banking system seemed to be " . . . the re

sult of a loose banking policy which has turned from the

making of loans on commercial paper to the making of
loans on. security." 4 In the Senate Committee's judgment
the cause behind the credit inflation and securities specu
lation which led to the economic troubles of 1929 and the

years that have followed was poor banking which em

ployed a questionable security policy in making its loans.
And that is the background for an enumeration of the

salient features of the Banking Act of 1933.
The general purposes of the drafters of the Act pro

trude none too clearly from the technical phraseology of
the legislation. However, the operation of the various
clauses indicate three general aims. They are the divorc
ing of investment and commercial banking, the centraliz
ing and nationalizing of bank control, and the guarantee
ing of bank deposits.

* H. R. Rep. No. 77, 73rd Cong. 1st Sess.
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The first purpose intends to stop the employment of de
posit money for speculative purposes. The means em

ployed to this end are the regulating of inter-corporate
relationship and the stricter control over the employment
of bank credit. By means of corporate subsidiaries or

affiliates and by means of holding company groupings
much of the speculative business of the commercial banks
became possible. Through these devices the intention of
the National Banking Act to restrict commercial banks' to
commercial banking operations were circumvented. Sec
tions 19 and 20 of the Banking Act of 1933 amend the
National Banking Act so as to restore these limitations.
Holding company affiliates of national banks are not per
mitted to vote their stock in national banks without per
mission of the Federal Reserve Board, and the granting of
this permission is made to depend upon the holding com

pany opening its books to the examiner of the Board.5 To
receive permission to exercise a vote in a national bank
the holding company must further show that it does not
own or control an interest or manage an associated group
of any kind which is engaged in underwriting or selling
stocks and that it will not obtain such an interest in the
future.6 The member banks themselves are prohibited
from holding any interest of any nature in concerns or or

ganizations interested in stock or securities issues or sales.7
Further, for persons, firms, corporations and others who
are engaged in issuing, underwriting or selling investments
in any manner to engage simultaneously "in the business
of receiving deposits subject to check, repayments on pres
entation of pass book" is unlawful.8 The law appends pen
alties for violations. The separation of commercial and in
vestment banking control seems complete. Certain it is that
the law makes it most difficult.
Next the Act strikes directly at the ill of excessive credit

inflation by bringing in to closer control the employment
of bank credit. By the following broad terms found in

Section 3 (a) of the Act this purpose is accomplished :

s Supra note 1, at 186, � 19.
� Ibid.
1 Ibid, at 188, � 20.
s Ibid, at 189, � 21.
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". . . The Federal Reserve Board may prescribe regulations
further denning within the limitations of this Act the conditions

under which discounts, advancements, and the accommodations

may be extended to member banks. . . . The chairman of the Fed

eral reserve bank shall report to the Federal Reserve Board any

such undue use of bank credit by any member bank, together with
his recommendation. Wherever, in the judgment of the Federal

Reserve Board, any member bank is making such undue use of

bank credit, the Board may, in its discretion, after reasonable

notice and an opportunity for a hearing, suspend such bank from

the use of the credit facilities of the Federal Reserve System and

may terminate such suspension or may renew it from time to time."

Over and above this control by the Federal Reserve Board,
it is empowered to fix for each district the percentage,
which may never exceed 10 percentum of the capital stock
and surplus, which may be represented by loans secured
by stock and bonds as collateral.9 The actual disposal of
credit through affiliates or by affiliates with the bank acting
as an agent is fully guarded against.10 Noteworthy also is
an amendment to that clause of the National Banking Act
which expressly delimits the powers of the national bank
corporations with regard to their dealings in evidences of
debt. "The business of dealing in investment securities by
the association shall be limited to purchasing and selling
such securities without recourse, solely upon the order, and
for the account of, customers, and in no case for its own

account, and the association shall not underwrite any issue
of securities. . . .

" 11

The next general aim which the Banking Act of 1933
makes is that of bringing more closely into one complete
system the various systems of state and national banks ex

isting throughout the country. The legislators have not
made bold to state outright this purpose in the face of
strong opposition to the centralization of banking control.
But it was well known to them that much loose banking
was the result of loose supervision, and in terms of the na

tional problem of banking this means decentralized super
vision.

� Ibid, at 167, � 7.
io Ibid, at 181, �� 11 & 13.
� Ibid, at 184, � 16.
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In its effort to bring more of the state banks into the
membership of the Federal Reserve System the legislators
have made use of the depositors' guarantee provisions of
the statute.12. The deposit guarantee feature has, in the
first place, been made available to state banks.13 Next, ad
mission to membership in the Federal Reserve System has
as a requirement that the state bank shall hold stock in
the Federal Deposit Insurance Corporation, which is the
name affixed to the agency which is to carry out the guar
antee clauses.14 Finally, for such state banks as are not
member banks of the Federal Reserve System but which
wish to enter the Corporation, an examination by the Cor
poration of the books of the state bank is required.15 This
requirement leads the state bank so close to membership
that it is expected that the bank will take the remaining
steps of its own accord.
The third purpose of the drafters of the Act was that of

guaranteeing deposits by some system which would produce
a feeling of certainly about the credit system of the country.
That portion of the Banking Act of 1933 which deals with
the establishment of the Federal Deposit Insurance Cor
poration is in effect a complete piece of legislation in it
self.16 To be fully treated, it should be dealt with apart
from the other portions of the Banking Act of which
it did not in the original intention of the Senate Commit
tee form a part. Unlike the Banking Act itself the de
posit guarantee is a great departure from any past na
tional banking legislation. Broadly, the elements of the
controverted section, which will not be treated in detail
here, call for the establishment of a federal corporation in
which the Federal Treasury, the Federal reserve banks
and the member banks of the system are required to buy
stock to the amounts worked out on a percentage basis.
Banks not member banks in the Federal Reserve System
may also benefit by complying with terms of the Act.
Under the control of the Comptroller of the Currency as

12 ma. at 168, � 8.
is Ibid.
" Ibid, at 169, � 8.
is Ibid, at 179, � 8.
u ibid. at 168, � 8.
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one member of the board of directors and two other Presi
dential appointees, the corporation will be named receiver
of defaulting banks which have subscribed to the stock of
the corporation. It will create a new national bank and
establish deposits in favor of the depositors of the defunct

bank, the assets of which go to the corporation by subro

gation. The corporation shall attempt to sell the stock of

the new bank, but if unsuccessful it will liquidate the
business of the organization and close it out.
That is the general scheme by which the more enthusi

astic proponents of the deposit guarantee plan hope to
make more stable the banking of the nation. The less

sanguine keep in mind the failures of certain state-wide

deposit guarantee plans and indicate that it is likely that
the deposit guarantee clause will undergo modification be
fore becoming effective in July, 1934.
The deposit guarantee aside, the Banking Act consti

tutes an addition to our heritage of banking laws. It is
not drastic in its changes but does follow the general pur
poses of the Federal Reserve Act by tying-in more closely
credit control and bank management into the national
scheme of things. The distinction between the American
plan of banking and the European central bank systems
has often been the subject of critical contrast. However,
the Banking Act of 1933 lessens the sharpness of the con

trast by the marked increase of power bestowed upon the
Federal Reserve Board and by the guarded yet perceptible
straining toward a single nationalized system of banking.

J. T. M.
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NOTES

CONSTITUTIONAL LAW�Status of the District of Columbia Courts
and of the Court of Claims of the United States�Nature of Com
pensation of the Judges in said Courts.

What is the constitutional status of the Supreme Court and the Court
of Appeals of the District of Columbia, and of the Court of Claims of
the United States? Are they "such inferior Courts as the Congress
may from time to time ordain and establish," i and are their judges
those "whose compensation may not, under the Constitution, be dimin
ished during their continuance in office?" 2 These questions have been
drawn into repeated controversy^ and the adjudications upon the point
have been substantially uniform in sustaining the proposition, that the
Supreme Court and the Court of Appeals of the District are "constitu
tional" courts, while the Court of Claims, as distinguished from con

stitutional courts, is a "legislative" tribunal.
To decide whether these courts fall into one classification or the

other, necessitates determination of the source of the judicial power
vested in them�whether by virtue and in consequence of Article III
of the Constitution, or by the exercise of the power of Congress to
bestow judicial functions and attributes upon them, to the end of

executing other provisions of that instrument.
The Supreme Court of the United States has consistently held, since

its first pronouncement on the subject in American Ins. Co. v. Canter *

that the territorial courts are legislative courts, created under Article

IV, � 3, cl. 2, of the Constitution, vesting in Congress the power "to

dispose of and make all needful Rules and Regulations respecting the

territory or other property belonging to the United States," and that

they are not clothed with any of the judicial power prescribed in

1 Article 3, � 1, United States Constitution. "The judicial power of
the United States shall be vested in one Supreme Court, and in such

inferior courts as the Congress may from time to time ordain and
establish. The judges, both of the Supreme and inferior courts, shall
hold their offices during good Behaviour, and shall, at stated Times,
receive for their Services, a Compensation, which shall not be dimin

ished during their Continuance in Office."
2 Legislative Appropriation Act of June 30, 1932, 47 Stat. 382, 401, 5

U. S. C. � 673, Note, known as the "Economy Act."
s Kendall v. United States, 12 Pet. 524 (1838); Embry v. Palmer, 107,

U. S. (1882); Callan v. Wilson, 127 U. S. 540 (1888); Downes v. Bid-
well, 182 U. S. 244 (1901) ; Benson v. Henkle, 198 U. S. (1905) ; James
v. United States, 204 U. S. 401 (1906); Cross v. United States, 145 U. S.
571 (1892); Ex parte Bakelite Corp., 279 U. S. 438 (1929); Moss v.

United States, 23 App. D. C. 475 (1904); Pitts v. Peak, 50 F. (2d) 485

(App. D. C. 1931).
�1 Pet. 511 (1828).
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Article III of the same instrument. In the words of Chief Justice

Marshall, "They are incapable of receiving it."5 It is not difficult to

reconcile this observation with the thought that territorial courts are

purely of a provisional nature designed to function only during par

ticular periods.6 Judicial expression upon the temporary character of

the territories, over which this class of court has jurisdiction, has been

frequently notedJ It does not seem logical, therefore, to suppose that

the framers of the Constitution intended to invest these inchoate

states with a stable and abiding judiciary arising by reason of Article

III, when their very existence as territories might be limited to the

period of pupilage. So also, it is highly improbable that it was the

intention of the framers of that instrument to give permanent tenure
of office or irreducible compensation to a judge who was to hold office

during this brief period under a purely provisional government, which
might very likely go out of existence during his incumbency.
Under this aspect, it is fitting to inquire into the constitutional

status, first of the Supreme Court and the Court of Appeals of the Dis
trict of Columbia, and then of the Court of Claims of the United States.
Are the District of Columbia courts some of the "inferior courts" men

tioned in Article III of the Constitution? The first judicial decree
which directly decided that these tribunals came within the purview
of that provision was James v. United States,* wherein the Court, in
tracing their history to the constitutional source, declared that "Con

gress has legislated upon the theory that the Courts of the District
of Columbia are permanent tribunals capable of receiving some part
of the judicial power which can be conferred on courts in the District
of Columbia as well as on courts of the United States in the states."
To the same effect, the parallelism between the District of Columbia

Courts, on the one hand, and the District Courts of the United States
and the Circuit Courts of Appeal, on the other, is clearly established by
numerous other decisions.9 Generally, however, by the decisions in

volving the grant of judicial power, the courts created thereunder
cannot occupy any other status than that of constitutional courts. The
acceptance of both these propositions as decided facts, necessarily
leads to an anomalous situation. In Keller v. Potomac Electric Co.,w
the United States Supreme Court held that the Supreme Court of the
District of Columbia was exercising the duties of a super-public service
commission in reviewing the administrative findings of the Public

s American Ins. Co. v. Canter, Supra note 4.
6 Downes v. Bidwell, Supra note 3.
i First Nat. Bank v. County of Yankton, 101 U. S. 129 (1879) ; Snow

v. United States, 18 Wall. 317 (1873) ; Pollard's Lessee v. Hagan et al.,
3 How. 212 (1845) ; Nelson v. United States, 30 Fed. 112 (C. C. D. Ore.
1887); Ex parte Morgan, 20 Fed. 298 (W. D. Ark. 1883).

8 202 U. S. 401 (Ct. CI. 1906).
9 Federal Trade Comm. v. Klesner, 274 U. S. 145 (1927); Claiborne-

Annapolis Ferry Co. v. United States, 285 U. S. 382 (1932).
"261 U. S. 428 (1923).
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Utilities Commission of the District of Columbia. The decision justifies
itself on the theory that Congress "possesses a dual authority over the

District and may clothe the courts of the District not only with the

jurisdiction and powers of federal courts in the several states, but with
such authority as a state may confer on her courts." But it is never

theless difficult to escape the inconsistency hereinbefore adverted to,
namely, that while adjudications have been generally firm in holding
that courts deriving their authority from Article III are incapable of

exercising any other power than that possessed by constitutional courts,
yet Congress, by virtue of its dual authority oveT the District of Co
lumbia clothes the courts therein (which have been adjudged to be
constitutional courts) with administrative functions in addition to the

judicial duties which those courts possess by reason of Article III.
In O'Donoghue v. United States,^ the most recent case on the point,

the United States Supreme Court reiterated its former holdings, and in
an exhaustive review of prior decisions, declared the Supreme Court
and the Court of Appeals of the District, constitutional courts of the
United States, ordained and established under Article III. The de
cision also served to overshadow the contrary dictum in Ex parte
Bakelite Corporation.^
From a review of the history of the District of Columbia, it is re

vealed that its courts became inextricably attached to the federal

judiciary system, and that the District itself stood as completely under
the aegis of the Constitution before it was set off from the States of

Maryland and Virginia, as when it became the seat of the United
States government. "Indeed, it would have been a fanciful construc
tion to hold that territory which had been once a part of the United
States ceased to be such by being ceded directly to the federal govern
ment."13 The Supreme Court of the District was created by the Act of
March 3, 18 63,14 and it was given the same powers and jurisdiction
possessed and exercised by the old Circuit Court of the District of Co
lumbia. It was declared in Swift & Co. v. United States 15 that suits

" 288 U. S. � (1933), which was decided together with Hitz r. United
States. Daniel W. O'Donoghue and William Hitz are associate justices
in the Supreme Court and the Court of Appeals of the District of Co

lumbia, respectively. By virtue of the Economy Act, Supra note 2,
which sought to reduce the salaries and retired pay of all judges,
except those whose compensation may not, under the Constitution, be
diminished during their continuance in office, an attempt was made to

reduce the salaries of these judges. Under the same enactment there
was attempted a similar diminution in the compensation of Thomas S.

Williams, a judge in the Court of Claims of theUnited States. Williams
v. United States, 288 U. S. � (1933).

ia Supra note 3.
13 Downes v. Bidwell, Supra notes 3, 6.
"12 Stat. 762 (1863), 50 U. S. C. � 226 (1926).
15 276 U. S. 311 (1928). See also, War Mineral Relief Act, approved

Feb. 13, 1929, 45 Stat. 1166, � 350, U. S. C. � 80 note, where jurisdiction
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in equity to enjoin patent infringements, like suits in equity under the

Anti-Trust Acts, were to be entertained by this court solely by virtue

of its general powers as a district court of the United States. The

Court of Appeals of the District was established! by the Act of Febru

ary 9, 1893, and upon the adoption of the District Code in 1901, it pro
vided for judges appointed by* the President, by and with the consent

and advice of the Senate, to hold office during good behavior. By
statutory enactments, the jurisdiction of both courts relating to na

tional matters has been greatly enlarged.16
The District of Columbia Courts, as United States tribunals, occupy

a unique position. They are measurably invested not only with the

judicial power which extends to cases enumerated in Article III of the

Constitution, but are also charged, as has been noted above, with ad

ministrative functions which Congress, outside of the District, cannot
impose upon other inferior constitutional courts of the United States.17

The concurrent existence of the two powers, however, has not been
found to be incompatible. Congress has simply availed itself of its
dual constitutional right,�in the first instance, to clothe tribunals
with the judicial power which, in the cases enumerated under Article

III, is to be invested in the Courts of the United States; and, in the
second instance, in the exercise of the power of a sovereign state, under
the provision of Article I, � 8, imposing additional duties upon the
Courts of the District of Columbia.18 From these considerations, it
becomes apparent that congressional action from the beginning, has

recognized a complete parallelism between the Courts of the District
and the District and Circuit Courts of Appeal of the United States."
With respect to the Court of Claims, it was recently decided in

Williams v. United States 20 that, as distinguished from a constitutional
court, it is a legislative court. But in reality, it is so essentially dif
ferent from the superior courts of the District of Columbia, and from
the legislative courts of the territories, that its status is peculiar to
itself. It was created primarily to give Congress advisory decisions
on many matters relating to the validity and justice of any claim
against the United States. In the Act of 1863,21 which authorized the
Court to render final judgments, it was provided, "That no money shall
be paid out of the treasury for any claim passed upon by the Court of
Claims till after an appropriation therefor shall be estimated for by
the Secretary of the Treasury." It is apparent from this provision

was granted to review final decisions of the Secretary of the Interior
upon questions of law, as a district court of the United States.
" Act of Feb. 9, 1893, 27 Stat. 434. See also District of Columbia

Code 1929, T. 18, � 43.
� O'Donoghue v. United States, Supra note 11.
is Pitts v. Peake, Supra note 3; Claiborne-Annapolis Ferry Co. v.

United States, Supra note 9.
i� Federal Trade Comm. v. Klesner, Supra note 9.
26 Supra note 11.
21 Act of March 3, 1863, 12 Stat. 765 (1863), 28 U. S. C. � 241 (1926).
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that the Court could do no more than to recommend the claim for con

sideration to the Secretary of the Treasury, and whether or not it was
paid depended entirely upon what action the Secretary and Congress
took and not upon the decision of the Court.

However, by successive congressional enactments, the Court was en

dowed with sufficient authority to take cognizance of justiciable con

troversies. That Congress has the right to confer such power both
upon legislative and constitutional courts, is an incontrovertible propo
sition. But the crucial question is, whether it is the "judicial power"
which is derived from Article III of the Constitution. A few cases

have held that it was, but their expressions upon the subject were

merely obiter dicta,� and although such opinions throw some light
upon the matter, they are of little weight when the precise point is
presented for consideration. Many other cases have held that, although
the Court of Claims has all the functions and attributes of a court, still
with regard to its organization and existence it is completely under
the domination and control of Congress. "It was created and has been
maintained as a special tribunal to examine and determine claims
against the United States. This is a function which belongs primarily
to Congress as an incident of its power to pay the debts of the United
States. But the function is one which Congress has a discretion
either to exercise directly or to delegate to other agencies." 23

The view is also taken, in order to establish the Court of Claims as a

constitutional court, that when the United States consents to be sued,
it becomes immaterial whether it is a party plaintiff or defendant, be
cause the judicial power of Article III ipso facto attaches to the Court
and it extends at once to "Controversies to which the United States
shall be a party."2* This, it must be observed, is fallacious, because
where a controversy is of such a nature that it demands the operation
of the judicial power expressed by Article III, then the only courts

eligible to exercise such power are those which were established and

ordained by virtue of that article. To permit Congress to confer that

judicial power upon any other tribunals or upon any executive or legis
lative board, would be to break down the constitutional separation of

22 United States v. Klein, 13 Wall. 128 (1871); United States v.

Union Pacific R. R. Co., 98 U. S. 569 (1878); Minnesota v. Hitchcock,
185 U. S. 373 (1902); Kansas v. United States, 204 U. S. 331 (1907).
Previous to the Bakelite Case, Supra notes 3, 12, the general assump

tion was that the Court of Claims was a constitutional court. See

Sanbom v. United States, 27 Ct. CI. 485, 490 (1892) ; United States v.

Union Pacific R. R. Co., ibid.; Black, Constitutional Law (4th ed.

1927), � 98; 2 Willoughbt, the Constitutional Law of the United

States (2d ed. 1929), � 788; Contra: McLean, Constitutional Law in

The United States (1913), � 165.
23 Ex parte Bakelite Corp., Supra notes 3, 12, 22; Gordon v. United

States, 117 U. S. 697 (1865); In re Sanborn, 148 U. S. 222 (1893).
2* Minnesota v. Hitchcock, Supra note 22; Kansas v. United States,

ibid.
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powers. What the Constitution has expressly allocated to one depart
ment, cannot be surrendered or) delegated by any means to any other

department. And it follows as a necessary corollary, that when Con

gress deems it necessary to bestow judicial power upon an officer or

administrative board, or upon a court to investigate claims against
the United States, it cannot be the judicial power vested in constitu

tional courts by Article III unless the theory of the separation and

independent exercise of governmental powers is to be discarded.

For these reasons, the conclusion seems irresistible that the Court

of Claims derives no judicial sanction from Article III, and for the

further reason that the controversies brought before it may be de

termined in a legislative or executive proceeding as well as in its own

judicial capacity.25 Under this arrangement, the power to settle such

controversies may be delegated even to a non-judicial body, but it would
not be in the sense of granting judicial power to a court of the United

States.2�
The right of Congress to diminish the compensation of the judges in

these courts depends upon whether the courts are constitutional or

legislative. Since it was established by the case of O'Donoghue v.

United States,*? that the Supreme Court and the Court of Appeals of

the District of Columbia are inferior courts of the United States exer

cising the judicial power conferred by Article III, they are entitled to

the protection of section one of that Article which guarantees perma

nency of tenure of their judges and stability of their judges' compen
sation. So also, the decision in Williams v. United States,29 having
declared the Court of Claims to be a legislative tribunal, its judges
are not entitled to the protection of section one, Article III.
The necessity of having the judiciary completely independent of the

other departments of government for its support, can be realized only
by measuring the beneficial effects that have resulted from the mainte
nance of this independence in the past. The desire of the fathers of
the Constitution 2� to place the judicial office and compensation beyond
the reach of the appointing or legislative power cannot be lightly dis

regarded. Hamilton realized the evil of a dependent body of judges
when he said : "A power over a man's subsistence amounts to a power

25 Ex parte Bakelite, notes 3, 12, 22, 23.
26 United States v. Ferreira, 13 How. 40 (1851).
27 Supra notes 11, 16.
28 Supra note 11.
29 At the Constitutional Convention, when a prohibition against in

crease of compensation was rejected, Madison admitted, "I wished my
self to insert a restraint on the augmentation as well as the diminution
of their compensation and supported it in the convention; but I was
overruled." Ill Elliott, Debates on the Fedebal Constitution (2nd
ed. 1907), 537.
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over his will."30 And like sentiments have been expressed by equally
as eminent authorities.3*
In the leading case of Evans v. Gore 32 it is pointed out that the pro

vision in the Constitution against the diminution of compensation "was

not to benefit the judges, but like the clause in respect of tenure, to
attract good and competent men to the bench. . . ." It was then, un
questionably, in the interest of public policy and not for any private
purpose concerning the judges themselves. And the prohibition against
the diminution of salaries is directed not only against specific legisla
tion to that effect, but also against any indirect attempts to effectuate

the purpose by such means as taxing the income of judges.33 Not by
the decision in the O'Donoghue Case, may any diminution of the

salaries of judges in constitutional courts be justified by the exigencies
of the present economic conditions, which the "Economy Act" 3* seeks

to remedy. A. M. T.

30 the Federalist, No. 79 (Lodge ed. 1888), 491.
3i Marshall said, "I have always thought, from my earliest youth till

now, that the greatest scourge an angry Heaven ever inflicted upon
an ungrateful and a sinning people was an ignorant, a corrupt, or a

dependent judiciary." Debates Va. Conv. (1829-1831), 616, 619. See

also Kent's Commentabies I, 292, 295; II Stoet, the Constitution, ��
1607-1635; 3 Tuck. Black. Comm. �� 22-25; 21 Op. Att't Gen. 449, 451;
Hughes, Supreme Court of the United States (1927), 74.

82 253 U. S. 245 (1920), wherein a tax upon the net income of a

United States District Judge assessed under the Act of Feb. 24, 1919,
by including his official salary, thus operating to diminish his com

pensation, was held unconstitutional.
33 Evans v. Gore, Supra, note 32; Miles v. Graham, 268 U. S. 501 (1925).
34 Supra, note 2.
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RECENT DECISIONS

AGENCY�Ratification�Duress.

Plaintiff, a salesman in the defendant's employ, was observed mis

appropriating funds of his employer. Believing that the plaintiff
might have misappropriated other funds during seventeen years of

employment, the defendant authorized agents to make a settlement

with the plaintiff covering all such funds he had wrongfully taken.

The agents threatened the plaintiff with criminal prosecution for em

bezzlement, and, as a result, he gave them a draft for seven thousand

dollars ($7,000) upon being assured that the defendant would not

prosecute. This sum the defendant accepted with knowledge of the

material facts. Shortly afterwards, the plaintiff demanded the return

of the money, and when the defendant refused, the plaintiff brought
suit. Held, the employer ratified the acts of his agents by accepting
and retaining the benefits of their acts. The court held further that
threats of prosecution, whether well founded or not, constitute
duress. Daum v. Urquhart,�S. V.� 249 N. W. 738 (1933).
The rule is well established that if a party adopts the unauthorized

acts of another by accepting the benefits accruing therefrom, he rati

fies the means by which the results were obtained and will be estopped
from denying that the agent was authorized to act. Marquette v.

Williams, 54 S. D. 54. 222 N. W. 496 (1928); Bertha v. Regal Motor
Co., 180 Mich. 51, 146 N. W. 389 (1914); Public Savings Ins. Co. v.

Greenwald, 68 Ind. App. 609, 121 N. E. 47 (1918). If it be not shown
that the principal received the benefits of the unauthorized acts, the
principal is not deemed to have ratified. Hosher-Platt Co. v. Miller,
238 Mass. 518, 131 N. E. 310 (1921). A ratification does not become
operative unless the retention and acceptance of the benefits of the
unauthorized acts are made with full knowledge of the material facts.
Reeves & Co. v. Miller, 48 Ind. App. 389, 95 N. E. 677 (1911) ; People's
State Bank v. Bloch, 249 Mich. 99, 227 N. W. 778 (1929).
Apart from the question of ratification, an interesting point is raised

by the defendant's contention that the threats, if any, being threats of
a lawful arrest, did not constitute duress. This contention, predicated
upon the theory that the party thus threatening is merely enforcing a

legal right, is not sustained by most courts. Among those sustaining
it are: Thorn v. Pinkham, 84 Me. 101, 24 Atl. 718 (1891); Kronmeyer
v. Buck, 258 111. 586, 101 N. E. 935 (1913). The majority rule is that
actual or implied threats of prosecution, even if one be in fact guilty
of a crime, will constitute such duress as will avoid a contract.
Cochrane v. Nelson, 45 S. D. 609, 189 N. W. 700 (1922); Wilbur v.

Blanchard, 22 Idaho 517, 126 Pac. 1069 (1912); Pfeuffer v. Haas, 55
S. W. (2d) (Tex. Civ. App. 1932) 111. The courts following this view
reason that actual or implied threatened use or misuse of criminal
process, legal or illegal, overcomes the will of the threatened party
and causes him to make a contract he would not have made volun-
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tarily. In Cochrane v. Nelson, supra, the plaintiff, by reason of the

threats and coercion of the defendant, executed and delivered promis
sory notes to the defendant in satisfaction of damages claimed to have

been suffered by the defendant because of the alienation of his wife's

affections and to prevent a criminal prosecution. The Supreme Court
of South Dakota in that case, held, as it holds in the present case,

that threats of prosecution of one in fact guilty of a crime constitute

duress. This view is in accord with the weight of authority.
A. F.�W. E. G.

BANKS AND BANKING�Deposits�When the Bank Is Not a

Trustee.

The plaintiffs remitted checks to the yice-president of a bank to

cover the payments of lands, the deed to which had been deposited with
the bank. Each of the checks was made payable to the vice-president,
who deposited them in his own account without the knowledge or the

consent of the plaintiffs. The bank was later taken over by the state

bank commissioner for liquidation and the! account of the vice-presi
dent found overdrawn. The plaintiffs presented their claims to the

state bank commissioner as provided by law, but they were refused.

That action was approved by the court of chancery, and the plaintiffs
appeal therefrom. Held, that no general or special deposit existed

here because the agent whom the plaintiffs had selected misappropri
ated the checks before they came into the bank's possession, and were

deposited in the name of the payee thereof. Howard v. Wasson,
� Ark. �, 62 S. W. (2d) 30 (1933).
The court in this case stressed the fact that the plaintiffs made their

checks payable to the vice-president of the bank, and therefore the

facts supported a finding that he acted for himself. His knowledge
of the purpose for which the checks were sent was not imputable to

the bank, on the ground that where an agent acts for himself or has

a personal interest in the matter his knowledge will not be imputed
to the principal. Bank of Hartford v. McDonald, 107 Ark. 232, 154

S. W. 512 (1913).
Had the checks in this case been sent to the bank and received fcv

its servants in the due course of business, a trust could have been

spelled out. The bank would have been held accountable for a special
deposit, as the checks were sent for a specific purpose, knowledge of

which would have been imputed to the bank even though its servant

misappropriated them upon receipt. Northwest Lumber Co. v.

Scandinavian American Bank, 130 Wash. 33, 225 Pac. 825 (1924);
Russell v. Bank of Nampa, Ltd., 31 Idaho 59, 169 Pac. 180 (1917);
First State Bank of Milburn v. Lisles, 144 Okla. 156, 289 Pac. 1105

(1930) ;Charles Hing v, Joe Lee, 37 Cal. App. 313, 174 Pac. 356 (1918) ;

Hawaiian Pineapple Co., Ltd., v. Browne, 69 Mont. 140, 220 Pac. 1114

(1923); Love v. Kraft-Phenix Cheese Corp., 162 Miss. 432, 139 So. 393

(1932). Yet in a Pennsylvania case it was held that no general or
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special deposit existed where the depositor specifically transferred

$5,000 to the bank to purchase bonds. The court completely over

looked the fact that the bank was the depositor's agent and that

he intended to make a bailment for a specific purpose. Fisher v.

North Penn Bank, Cramp's Appeal, 77 Pa. Sup. Ct. .558 (1921). The

court held that the plaintiff was a general creditor to participate in

the fund after the depositors themselves.
W. A. K.

CONSTITUTIONAL LAW�Delegation of Powers�Agricultural Ad
justment Act.

Under the Act of May 12, 1933, known as the Agricultural Adjust
ment Act, the Secretary of Agriculture approved a marketing agree

ment and license for the cling peach industry of California. The pur

pose of the agreement was to regulate the production of this com

modity and to secure for the farmer a fair price for his product. The

defendant packing company refused to comply with the terms of the

agreement, contending that the Agricultural Adjustment Act is not
a valid exercise of the power of Congress to regulate interstate com

merce, and that the attempted restriction of the canning industry's
production is a violation of the due process clause of the Fifth Amend
ment. The Secretary of Agriculture brought suit to enjoin the de
fendant company from further operations. Held, the Agricultural
Adjustment Act is constitutional, and the Secretary, of Agriculture is
entitled to an injunction to restrain violations of the Act. United
States and Henry A. Wallace, Secretary of Agriculture v. Valistan
Packers, Inc., � F. Supp. � (N. D. Cal. 1933).
This decision, handed down October 2, 1933, represents the first

major victory of the Federal Government in court action brought by
it to enforce any of the recent Acts of Congress constituting the so-

called recovery program.
The Agricultural Adjustment Act (Public Law No. 10, 73rd Con

gress, � 8) lays down fairly definite standards for the Secretary of
Agriculture to follow, although under � 8 (3) he is empowered to
prescribe terms and conditions to eliminate unfair commercial prac
tices and charges, and to prescribe penalties for violations thereof.
In this, Congress was merely conferring administrative functions
upon an agent, and was not delegating legislative powers. Such a

power of delegation is highly essential to the adequate enforcement
of legislation of this character. United States v. Grimaud, 220 U. S.
506 (1911); Hampton Jr. & Co. v. United States, 276 U. S. 394 (1928).
This was a valid exercise of the power of Congress to regulate

interstate commerce. This power is granted to Congress in broad
terms, and consequently it is to be construed, not restrictively, but
broadly, in order to give Congress the power to regulate any and all
commerce which,may seriously affect the interstate commerce. Where
the control of interstate commerce necessitates the regulation of
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intrastate commerce, Congress has the power to so regulate. Stafford
v. Wallace, 258 U. S. 495 (1922) ; Lemke v. Farmers' Grain Co., 258

U. S. 50 (1922); Southern Railway Co. v. United States, 222 U. S.

20 (1911) ; Minnesota Rate Cases, 230 U. S. 352 (1913) ; Beck v. Wallace,

Secretary of Agriculture, decided by the Supreme Court of the District

of Columbia, August 29, 1933, and reported in 41 Wash. Law Rep. 633 ;

Economy Dairy Co. v. Wallace, Secretary of Agriculture, decided by

the Supreme Court of the District of Columbia, August 29, 1933, and

reported in 41 Wash. Law Rep. 633.

The Agricultural Adjustment Act does not, nor do the agreements
validly entered into under it, constitute a violation of the due process
clause of the Fifth Amendment. In the case of congressional legis
lation the presumption of validity is a strong one, and the courts will

not pronounce it invalid unless it be clearly demonstrated so. Con

gress has found that an economic emergency exists, and the court,
upon this finding, and upon its own judicial notice of the economic

distress of the country, reached a similar conclusion. The peach
canning industry, one affected, in the emergency situation, with a

public interest, has been seriously handicapped by these conditions.

Congress has the constitutional power to adopt appropriate legislation
to cure this evil. Block v. Hirsh, 256 U. S. 135 (1921) ; Wilson v. New,
243 U. S. 332 (1917) ; Levy Leasing Co. v. Sieget, 258 U. S. 242 (1922) ;
Atchison, T. & S. F. Ry. Co. v. United States, 284 U. S. 248 (1932);
Southport Petroleum Co. v. Harold L. Ickes, Secretary of the Interior,
decided by the Supreme Court of the District of Columbia, August,
1933, and reported in 41 Wash. Law Rep. 577.
How far-reaching may be the scope of this decision in its effect upon

future controversies certain to arise under the Administration's re

covery program, is indicated in the following excerpt from the opinion
of the District Court, as delivered by District Judge A. F. St. Sure:

"Neither the Constitution nor the due process clause requires the

perpetuation of conditions which impair the national vitality. To

adopt the view that the Constitution is static and that it does not

permit Congress from time to time to take such steps as may reason

ably be deemed appropriate to the economic preservation of the coun

try, is to insist that the Constitution was created containing the seeds
of its own destruction. This court will not subscribe to such a view".

F. X. V.

CONSTITUTIONAL LAW�Duo Process of Law�Innkeeper's Lien
�Appellate Jurisdiction.

A radio owner brought replevin against an innkeeper who held the

radio as security for the hotel charges of an absconded guest. The

plaintiff contended that the statute, under which the innkeeper as

serted his authority, was unconstitutional as contrary to the due

process clause. Held, statute re-establishing innkeeper's common law
lien on all property in guests's possession, irrespective of ownership,
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is not unconstitutional, as not a denial of due process. L. E. Lines

Music Co. v. Holt, � Mo. � , 60 S. W. (2d) 32 (1933).
At common law the rule was well established that an innkeeper's

lien attached to all property brought by the guest. Brown Shoe Co.

v. Hunt, 103 Iowa 586, 72 N. W. 965 (1897); Singer Mfg. Co. v. Miller,
52 Minn. 516, 55 N. W. 56 (1893); Horace Waters & Co. v. Girard,
189 N. Y. 302, 82 N. E. 143 (1907) ; Nance v. O. K. Houck Piano Co.,
128 Tenn. 1, 155 S. W. 1172 (1913). The purpose of the common law

was to protect the innkeeper from the extreme responsibility it im

posed upon him. Cravo v. Rockwell, 48 Misc. Rep. 1, 94 N. Y. Supp.
1122 (1905). It was generally necessary, however, to show that he

was ignorant of the fact that the property did not belong to the guest.
Shaw v. Webb, 131 Tenn. 173, 174 S. W. 273 (1915). But see Brown

Shoe Co. v. Hunt, supra. The ruling of the Missouri Supreme Court

in the instant case, upholding validity of the statute was predicated
chiefly upon the approval given the practice by the common law. Ad

judicated cases in various other jurisdictions have reached the same

conclusion. Brown Shoe Co. v. Hunt, Horace Waters & Co. v. GirarO",
Nance v. 0. K. Houck Piano Company, all supra. This view, however,
was held untenable in McClain v. Williams, 11 S. D. 227, 76 N. W. 930

(1898) on the 'ground that the original custom authorizing such a lien

was not to be found in present conditions. Wyckoff v. Southern Hotel

Co., 24 Mo. App. 382 (1887). See Wertheimer-Swartz Shoe Co. v.

Hotel Stevens Co., 38 Wash. 409, 80 Pac. 564 (1905); Allen v. Griffin,
132 Wash. 446, 232 Pac. 364 (1925). There is considerable merit in
this argument, and several states have removed all doubt as to the

constitutionality of the procedure by enacting statutes abrogating or

restricting this plenary power of the innkeeper. Nicholas v. Baldwin
Piano Co., 71 Ind. App. 209, 123 N. E. 226 (1919).
Before the Missouri Supreme Court can take jurisdiction of a case

on the ground that a constitutional question is involved, the trial
court must have ruled against the party appealing on the constitu
tional question. Shell v. Mo. Pac. Ry. Co., 202 Mo. 339, 100 S. W. 617
(1907). Nor will the consent of the parties confer jurisdiction over

the subject matter of an appeal. Parker v. Zeisler, 139 Mo. 298, 40
S. W. 881 (1897). The opinion in the present case holds that the
plaintiff's claim, being based entirely upon the unconstitutionality of
the statute, the trial court must have ruled the constitutional question
in accordance with his contention. Schildnecht v. City of Joplin, 327
Mo. 126, 35 S. W. (2d) 35 (1931). However, the rejection of the plain
tiff's declaration of law assailing the constitutionality of the statute,
certainly seems more consistent with the view that the trial court
held the statute valid. In the case of Village of Grandview v. McElroy,
318 Mo. 135, 298 S. W. 760 (1927), the Missouri Supreme Court re

fused to entertain jurisdiction because the record was not clear as

to whether the court decided the case on the constitutional question
raised by the pleadings. Here, the record shows affirmatively that the
trial court absolutely refused to declare the statute unconstitutional.
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Certainly the criticism of non sequitur cannot be directed against a

statement holding that that which is rejected is not adopted.
V. G. P.

CONSTITUTIONAL LAW�Navigable Waters�Jurisdiction of Fed

eral Courts.

The power company applied to the Federal Power Commission for

a license to construct a dam on a non-navigable tributary to a naviga
ble river in Virginia. On the theory that the navigable capacity of

the navigable river would be adversely affected by the erection of the

dam, the Commission imposed extensive restrictions on the license

issued. The company refused to accept the license with these restric

tions, and asked for a decree of the court declaring the order of the

Commission invalid, on the constitutional ground that Congress has

no power to control or regulate the flow of non-navigable waters. Held,
Congress, through the Federal Power Commission, has jurisdiction
under the commerce clause; and provisions in the Federal Water

Power Act, construed as authorizing the Federal Power Commission

to require a license imposing restrictions, are not invalid as beyond
the power of Congress, or as attempts to usurp the rights and powers

expressly reserved to the individual states. Appalachian Electric

Power Co. v. Smith, et at, 4 Fed. Supp. 6 (W. D. Va. 1933).
This precise question is here considered by a court for the first time,

although the Supreme Court has made general statements support
ing the doctrine declared. "The jurisdiction of the general govern

ment over interstate commerce and its natural highways vests in that

government the right to take all needed measures to preserve the

navigability of the navigable water courses of the country even against

any state action." United States v. Rio Grande Dam & Irrigation Co.,
174 U. S. 690 (1899).
That Congress has jurisdiction over navigable streams is unques

tionable. Constitution of the United States, Art. I, � 8, par. 3. That it

should have power to preserve the navigability of such streams would

seem to be a necessary corollary. United States v. Rio Grande &

Irrigation Co., supra; New Jersey v. Sargent, 269 U. S. 328 (1926);
United States v. Chandler-Dunbar Water Power Co., 229 U. S. 53

(1913). To affirm the power in the one case and deny it in the other

would be to place an unreasonable restriction on the power declared,
and be contrary to the spirit of the Constitution.

The question of navigability is one of fact. United States v. Utah,
283 U. S. 64 (1931). Similarly, whether the operation of a dam on

a non-navigable tributary will or will not affect the commerce on a

navigable river, would seem to be a question of fact, the finding of

which would ipso facto determine the constitutional question.
Stated simply, this decision stands for the proposition that the

United States may regulate projects on non-navigable rivers where

such projects threaten the navigability of the river into which the
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tributary flows. As a bare legal conclusion this seems incontro

vertible.
This decision, unfortunately, can now be regarded as no more than

a well-rendered dictum by Judge Way of the district court. An appeal
was taken from the judgment of that court to the Fourth Circuit

Court of Appeals, and the appeal was sustained on October 3, 1933, in

an opinion by Chief Justice Parker. Appalachian Electric Power Go.

v. Smith, et al.,�F. (2d)� (C. C. A. 4th, 1933). However, the court

based its reversal of the decision below on grounds other than the

constitutional question of the power of Congress to regulate the flow

of non-navigable waters, so that the value of the opinion of the court

below on that question is not altogether lost. The basis of the reversal

was on a point of jurisdiction, ever a complicated question in federal

courts. Because the terms of the Federal Water Power Act make it

the duty of the Attorney General, on the request of the Secretary

of War, to institute proceedings for the revocation of licenses or for

the correction, by injunction, mandamus or other process, of any acts

of omission or commission in violation of the provisions of the statute,
the Circuit Court of Appeals held that the action should have been

brought against the Attorney General or the Secretary of War, and

not against the members of the Federal Power Commission. The court

below therefore did not have jurisdiction over the parties. "To hold

otherwise," said the Court, "would give a court of equity jurisdiction
to enjoin the enforcement of an unconstitutional act in a suit not

brought against the official charged with its enforcement."

Nor could the district court acquire jurisdiction on the theory that
the order of the Commission, imposing restrictions on the right of
the power company to operate, constituted such a cloud on the title
of the power company as to warrant an equitable action to secure its
removal. On this point the decision of the Circuit Court) of Appeals
was a direct reversal of the holding of the district court, reported in

Appalachian Electric Power Co. v. Smith, et al., 4 Fed. Supp. 3 (W. D.
Va. 1931). The findings and orders of the Commission did not consti
tute a removable cloud upon the title of the power company, because
the Commission had no authority, under the Act, to enforce its find

ings, and this lack of authority would be apparent on the face of the
orders.
In concluding its opinion, the Circuit Court of Appeals said: "The

suit was in effect a suit for a declaratory judgment as to the meaning
and constitutionality of certain sections of the Federal Water Power
Act and the validity of orders of the Federal Power Commission pur
porting to be entered under them, a judgment which could grant no
relief against any of the defendants. The Circuit Court of Appeals had
no jurisdiction on appeal since it was without power to render a

mere declaratory judgment."
R. T. L.
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CRIMINAL LAW�Attempts�Overt Acts.

The defendant was charged in an indictment with attempting to

obtain money under false pretenses. He was alleged to have falsely
represented to an automobile insurance company that he was in a

collision, that a passenger in his car at the time was Injured, and that

he had arranged a settlement with the passenger. The indictment
further charged that the agents of the insurance company believed

the false representations to be true and relying thereon weTe deceived.

The indictment failed to allege the issuance of an, insurance policy
to the defendant. Held, the indictment charged nothing more than

a mere preparation for the crime, there being no overt act alleged to

make it an attempt. State v. Block, �- Mo. �, 62 S. W. (2d) 428

(1933).
An attempt to commit a crime is defined as an act done with intent

to commit a crime, and tending to, but falling short of, its com

mission. Groves v. State, 116 Ga. 516, 42 S. E. 755 (1902).
The authorities are in substantial agreement as to the essentials

of the crime of attempt, though they may differ in their forms of

expression. It has been stated, therefore, that the following elements

are involved! in the crime: (1) The intent; (2) The performance of
some act toward carrying it out ; (3) Failure to consummate. 1 Bishop,
New Criminal Law (9th ed., Zone & Zollmann, 1923), � 729.

There is a wide diversity of opinion among the courts as to what

constitutes an overt act sufficient to make the crime an attempt as

distinguished from mere preparation. It was held not an attempt to
break and enter, where the defendant left his home with revolver
and slippers and traveled nine miles toward the place of the intended

crime, loaded his revolver there and provided himself with chloro
form. People v. Young, 122 Mich. 292, 81 N. W. 114 (1899); Com
monwealth v. Eagen, 190 Pa. 10, 42 Atl. 374 (1899). But where a

person provided himself with suitable tools, and went to a building
with intent' to break into it, but was frightened away while inspect
ing the premises, it was held to be an attempt to commit burglary.
People v. Sullivan, 173 N. Y. 122, 65 N. E. 989 (1903).
It is clear that no definite rule, applicable to all cases, can be laid

down as to what constitutes an overt act or acts tending to accom

plish a particular crime. Each case must depend largely upon its

own facts and the inferences which may be reasonably drawn from

them. State v. Stokes, 92 Miss. 415, 46 So. 627 (1908); Cornwell v.
Fraternal Acc. Ass'n, 6 N. D. 210, 69 N. W. 191 (1896).
On the question whether the act of soliciting another to commit a

crime is a sufficient overt act, the weight of American authority seems

to hold that it does not in legal effect amount to an attempt to com

mit that crime. State v. Stabler, 95 Pa. 318, 40 Am. Rep. 653 (1880);
Hicks v. Commonwealh, 86 Va. 223, 9 S. E. 1024 (1889); State v.

Bowles, 70 Kan. 821, 79 Pac. 726 (1905); Graham v. People, 181 111.
477, 55 N. E. 179 (1899). Among the more important cases contra are

Commonwealth v. Peaslee, 177 Mass. 267, 59 N. E. 55 (1901), and State
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v. Bowers, 35 S. C. 262, 14 S. B. 488 (1892). A valuable note is to be

found in 6 L. R. A. (N. S.) 804 (1907).
W. L. M.

EQUITY�Injunctions�Property Bights.

What right, if any, has a corporation engaged in the sale and dis

tribution of goods by unsolicited house-to-house canvassing methods,
to enjoy the enforcement of a local ordinance declaring such uninvited

visits by the corporation's agents a public nuisance? The appellee
corporation seeks to enjoin the enforcement of such an ordinance by
the appellant municipality. The appellee claims that the enforcement

of the ordinance would deprive it of its property without due process

of law. Decree for appellee reversed. Held, that equity is without

jurisdiction where there is an adequate remedy at law, except where

property rights are in danger; the act of strangers in going upon

private property uninvited and ringing doorbells is not a property
right. Town of Green River v. Fuller Brush Co., 65 F. (2d) 112 (C. C.
A. 8th, 1933).
Unless the right claimed constitutes a "property right," there can,

of course, be no question of a violation of the Fourteenth Amendment,

since, where there is no property, there can be no taking of it without

due process of law.

The rule that equity will not concern itself unless a property right
is involved is well settled in federal courts. Moore v. N. Y. Cotton Ex

change, 270 U. S. 593 (1926). A property right is "any civil right of
a pecuniary nature." International News Service v. Associated Press,
248 U. S. 215 (1918); In re Sawyer, 124 U. S. 200 (1888); In re Debs,
158 U. S. 564 (1895) ; Truax v. Raich, 239 U. S. 33 (1915).
In state courts, the weight of authority, by a long line of decisions,

is that equity will not take cognizance of anything but property rights.
Chappell v. Stewart, 82 Md. 323, 33 Atl. 542 (1896); Hagerty v. Mc-

Govern, 87 Mass. 479, 73 N. E. 536 (1905) ; Grand Lodge A. 0. U. W.

of Conn. v. Grand Lodge A. 0. U. W. of Mass., 81 Conn. 187, 70 Atl. 617
(1908) ; Kelley v. Board of Health of Peabody, 248 Mass. 165, 143 N. E.
39 (1924) ; Penn. Co. for Insurance, etc., et al. v. Sun Co., 290 Pa. 404,
138 Atl. 909 (1927); Harper v. Board of Appeals, etc., of Boston, 271
Mass. 482, 171 N. E. 430 (1930). But see Cowls v. Cowls, 81 111. 435, 44
Am. Dec. 708 (1846), and Chapman v. American Surety Co., 261 111. 594,
104 N. E. 247 (1924). The determination of what constitutes a prop
erty right has led to many variations. One has no property right to
obedience by his neighbors of a statutory requirement. Hagerty v.

McGovern, supra. A man has a property right in the use of his name.

Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 67 Atl. 97 (1907). The right
of a citizen to pursue any calling, business or profession is a property
right. New Method Laundry Co. v. MacCann, 174 Cal. 26, 161 Pac. 990

(1916).
The instant case is in line with the federal rule and is supported by
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the following analogous case: A regulation of the District of Columbia
that a driver of public vehicle for hire shall not stop upon a street,
except at a public hack stand, or while actually taking on or discharg
ing a passenger, does not invade the property rights of drivers of
taxicabs, so as to entitle them to enjoin the enforcement of the regu

lation, if invalid, since such drivers do not possess any peculiar rights
in the streets, but their rights therein are held by license only, and
are such as belong to the public in general. Cave, et al. v. Rudolph,
et al., 287 Fed. 989 (App. D. C, 1923).
In passing, it is interesting to note what little hesitancy the court

showed in taking judicial notice of the fact that insistent door-bell

ringing agents and solicitors constitute a well recognized nuisance.

Though certainly an enlargement of the scope of the doctrine of

judicial notice as laid down by Swayne, J., in Broum v. Piper, 91 U. S.

37 (1875), yet the action of the court in this case would seem to be
well within the test of common knowledge. P. T. S.

EQUITY�Injunctions�Substitutions.

The Coco-Cola Company sued to; enjoin Loft, Inc., the operator of a

chain of candy stores, from substituting another product in response

to calls for Coco-Cola. The evidence showed repeated written orders

by the defendant company to their employees instructing them against
substitutions and that out of 1800 employees, not more than 100 had

done any substituting, and of these only a small number had been con

sistently guilty. Held, a corporate defendant cannot be enjoined be

cause of deliberate acts of employees in substituting competing product
for that of complainant unless there is a showing warranting con

structive imputation to responsible officers or managers of employees'
wrongful intent. Coco-Cola Co. v. Loft, Inc., � Del. �, 167 Atl. 900

(1933).
The substitution by a merchant of one competing article for another

in response to a customer's demand for the latter is a wrong to the

manufacturer whose product is called for and entitles him to injunctive
relief against a recurrence of such wrong. Enoch Morgan's Sons Co. v.

Wendover, et al., 43 Fed. 420 (C. C. D. N. J. 1890) ; Samuel Bros. & Co.
v. Hostetter Co., 118 Fed. 257 (C. C. A. 9th, 1902) ; N. K. Fairchild &

Co. v. Dunn, 126 Fed. 227 (C. C. N. D. N. Y. 1903) ; Eli Lilly & Co. v.

Wm. R. Warner & Co., 275 Fed. 752 (C. C. A. 3d, 1921) ; Penn Oil Co. v.

Vacuum Oil Co., 48 F. (2d) 1008 (App. D. C. 1931).
Fraudulent intent on the part of the defendant is a necessary ele

ment in all cases of unfair trade. Where the infringement of a regis
tered trade mark is shown, the fraudulent intent is presumed, but in
other cases of unfair trade such intent must be shown in fact, or

justified by inference as the inevitable consequence of the acts com

plained of. McLean v. Fleming, 96 U. S. 245 (1877) ; Elgin Nat'l Watch

Co. v. Illinois Watch Co., 179 U. S. 665 (1900).
The Chancellor found as a fact in the instant case that the sub-
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stitutions complained of were made by the employees with the de

liberate intent to substitute. This left as the question of law to be

decided: "Will the law as a matter of course conclusively attribute

to the corporate employer the intent thus revealed by its clerks and

minor employees?"
Hostetter v. Brunn, 107 Fed. 707 (C. C. S. D. Cal. 1901) answers this

question squarely in the negative, distinguishing Hostetter v. Schneider

Wholesale Wine & Liquor Co., 107 Fed. 705 (C. C. S. D. Cal. 1900),
where the offending person was the secretary-treasurer of the defend

ant company. Schlitz Brewing Go. v. Houston Ice & B. Co., 241 Fed.

817 (C. C. A. 5th, 1917) ; W�, A. Rogers Co. v. Rogers Silverware Re

demption Co., 247 Fed. 178 (S. D. N. Y. 1917) ; W. & H. Walker, Inc.,
et al. v. Walker Bros. Co., 271 Fed. 395 (C. C. A. 1st, 1921) ; and Thomas

Eerfoot and Co. v. Louis K. Liggett Co., 59 F. (2d) 80 (D. C. Mass.

1932), all hold that substitutions or misrepresentations by one or a

few salesmen, without the knowledge, or against the orders, of the

defendant employer does not suffice conclusively to impute a fraudulent

intent to the employer. In Siegbert v. Eisman, 157 Fed. 314 (C. C.

S. D. N. Y. 1907), which was a contempt case for violation of an in

junction, the court refused to hold the employer in contempt for a

substitution by salesmen against the employer's orders. In N. K.

Fairbanks Co. v. Dunne, supra, where an injunction was granted, the
court refused to accept as true the defendant's denial of knowledge
concerning his employee's actions.

Only the case of Wamsutta Mills v. Fox, 49 Fed. 141 (C. C. D. Conn.
1892) appears to hold the other way. Here the defendant owned a

dry goods store. The head of the men's furnishings department adver
tised and sold inferior goods as those of complainant, although de
fendant had given a general order against such substitutions. Per

haps the capacity of the offending employee as head of a department,
and the fact that the goods were advertised where the defendant
should have seen the advertisements were factors influencing the
court's decision in granting the injunction.
The Chancellor in the instant case followed the majority rule, and

refused conclusively to presume a fraudulent intent on the part of the
defendant employer. Reviewing the facts, he found the company had

posted notices ordering employees not to pass off any other drinks on

calls for Coco-Cola, had required each employee to sign a pledge to
that effect, had removed all Coco-Cola signs, and had at one time put
up notices in its stores that Coco-Cola was no longer served. On these
facts the Chancellor denied the injunction with leave to the plaintiffs
to reopen the case if offenses on the part of the defendant's employees
continued. He intimated that the failure of defendant to discharge any
employee guilty of passing off in the future would tend to negative
the defendant company's bona fides as evidenced by their previous
instructions and actions.
That the intent of a corporation should be judged as much by the

actions and statements of its responsible heads, as by the unauthorized
and, to the corporation, unknown, acts of a few minor employees ap-
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pears an equitable and logical rule to follow in this type of case.

On the other hand, it appearsi equally proper to grant an injunction
where the corporation tolerates the continuance of such wrongful acts
by its employees after it learns of them. L. P. S.

MOTOR VEHICLES�Right of Way at Intersections.

Defendant, driving north, collided with car of plaintiff, which was

proceeding west. Streets intersected at right angles, but neither

street was an arterial highway. Evidence was conflicting, but tended
to show that plaintiff had been exceeding speed limit. Section 6310-28
of the General Code requires a vehicle to yield "right of way" at
intersections to another vehicle on its right; section 6310-28a defines

"right of way" as right to proceed uninterruptedly in a lawful man
ner. Held, "Right of way" conferred by traffic statute is not absolute,
and court's action in refusing to include limitations in instruction is

reversible error. Morris v. Bloomgren, � Ohio St. �

, 186 N. E.

404 (1933).
A highway or traffic statute which is penal or in derogation of the

common law must be strictly construed. McCaa v. Thomas, 207 Ala.

211, 92 So. 414 (1922). "Right of way" conferred by statute is not

absolute, other conditions enter into the problem. Heidle v. Baldwin,
118 Ohio St. 375, 161 N. E. 44 (1928) ; Ward v. Clark, 189 App. Div. 344,
179 N. Y. Supp. 466 (1919). Driver of car on left is not bound to

assume that other car may be exceeding speed limit. Arvo v. Delta

Hardware Co., et at, 231 Mich. 488, 204 N. W. 134 (1925). Other
courts have held it negligent as matter of law to endeavor to cross

before a car known to be speeding, even though that car be far from
the intersection at the time of the other car's entry. Anderson v.

A. E. Jenney Motor Co., et at, 150 Minn. 358, 185 N. W. 378 (1921);
Lindahl v. Morse, 148 Minn. 167, 181 N. W. 323 (1921). The holdings
in these cases, however, have been weakened by forceful dissenting
opinions. The priority rule in traffic statutes assumes normal opera
tion of both cars. Hughes v. Hudson-Brace Motor Co., Ill Kan. 397,
207 Pac. 795 (1922) ; Wagner v. Kloster, 188 Iowa 174, 175 N. W. 840

(1920). In a case where the facts were similar to those of the princi
pal case, but where the statute did not place a limitation upon the

"right of way," the holding of the lower court was reversed, because
a strict construction of the statute would permit no question of lim
itation to be submitted to the jury. White v. Pupillo, 263 S. W. (St.
Louis Ct. App. 1924) 1011, and see Melior v. Burke, 133 Wash. 95, 233
Pac. 295 (1925).
Where there is a traffic statute, any car approaching an intersec

tion may have to yield the "right of way" to a car appearing on its

right. Consequently, a driver" cannot definitely determine whether he
has this right until he actually reaches the corner of the intersection.
Since this is so, it may be reasonable to suggest that, though there
be no limitation placed upon the "right of way" by the statute, a
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person, in calculating whether a safe crossing can be made, should

not have to cross at his peril, but should be justified in assuming that

a car approaching from his right is proceeding at such speed that It

may be stopped in order to yield the "right of way" to a car which

may appear on its right.
J. T. W., Jr.

NEGLIGENCE�Animals�Scienter.

The plaintiff brought trespass, alleging injuries received from the

defendant's male goat. Plaintiff attempted to prove that a male goat
is more nearly �ferae naturae than domesticae naturae. A doctor testi

fied to this effect, but the court refused to recognize a third category
coming between ferae and domesticae naturae. Held, judgment for
defendant, on ground that plaintiff had failed to prove scienter. Young
v. Blaum, � La. App. �, 146 So. 168 (1933).
The differentiation between animals wild, and those domestic, was

recognized in Roman law. Justinian Inst. lib. II, tit. I, � 12.
The common law rule, that scienter is necessary to make the owner

liable for the viciousness of a domestic animal, is upheld by numerous

decisions. In Bachman v. Clark, 128 Md. 245, 97 Atl. 440 (1916), it
was held that scienter (by the owner or harborer) of a dog's vicious

propensities must be proved before liability ensues. Carrow v. Haney,
203 Mo. App. 485, 219 S. W. 710 (1920), held that a dog (as a domestic

animal) "is entitled to his first bite," provided his master does not

previously know of his inclination to bite.
In some jurisdictions the common law has been changed by statute.
The latest reported cases along this line are from Ohio. Lisk v. Hora,
109 Ohio St. 519, 143 N. E. 545 (1924); Mehmert v. Kelso, 6 Ohio App.
69 (1915). These cases were based on the Ohio Gen. Code (Page and
Adams, 1910) � 5838, which provided that proof of scienter of a dog's
viciousness is unnecessary to establish the owner's liability. Wiscon
sin, in 1911, passed a statute making scienter unnecessary (again only
as regards dogs, other domestic animals not being mentioned). Wis.
Stat. (1931) � 174.02; Kocha v. Union Transfer Co., 188 Wis. 133, 205
N. W. 923 (1915). The effect of this statute, the Court said in Legault
v. Malacher, 156 Wis. 508, 145 N. W. 1081 (1914), was to take from the
dog his privilege of "the first bite." But in Harris v. Hoyt, 161 Wis.
498, 154 N. W. 842 (1915), it was held that this liability was not ab
solute. In Iowa, by statute, the owner of a dog is made liable without
scienter, Iowa Code (1927) � 5450. This statute was held restricted to
the owner alone, and not applicable to a mere "harborer," in Alexander
v. Crosby, 143 Iowa 50, 119 N. W. 717 (1909). It has been held suffici
ent, to establish guilt through scienter, to show that the wife or agent,
while having temporary custody of the dog, knows, or is informed, of
its viciousness. See Smith v. Royer, 181 Cal. 165, 183 Pac. 660 (1919).
And in Mailhot v. Crowe, 99 Wash. 623, 170 Pac. 131 (1918), the court
held that if a servant of the owner acquires scienter of the dog's
viciousness, "the owner is made liable. There are no cases reported
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explaining why these statutes are limited to dogs alone. Nor is there

any decision reported, prior to the present case, wherein the precise
status of a male goat in the society of animals has ever been questioned.
That the animal's viciousness must be towards humans, and not

towards other animals of the same or different species, is affirmed in

Hensley v. McBride, 112 Cal. App. 50, 296 Pac. 316 (1931). J. N. S.

PATENTS�Inability of Manufacturer on Contract Without Patent
Provisions.

Appellant brought this action for damages to recover money ad

vanced and profits lost as result of appellee's failure to perform a

contract for the manufacture of ten thousand cigar-lighters at the

price of twenty cents each. The appellant had advanced a cer

tain sum of money to accommodate the appellee in purchasing the

necessary tools and machinery for the manufacture of the lighters
and had received eight hundred lighters, which number was far less

in value than the money advanced, when the appellee refused to com

plete the contract on the grounds that it was illegal because it in

fringed a patent previously granted to one Aronsen, of which notice

of infringement had been received by him. Held, that since the jury
found that the manufacture of the lighters was an infringement of

the patent, "the contract for the manufacture of such lighters was

illegal and in violation of the laws of the United States pertaining
to patents" and consequently the plaintiff could not recover in this

action. Brodt v. Duthie, et at, � Ind. App. �. 186 N. E. 893 (1933).
The court cites 13 C. J. 492, 496, � 440; Harrison Township of

Henry County, et at, v. Addison,, 176 Ind. 389, 96 N. E. 146 (1911);
and Baltimore & Ohio Southwestern Railroad Company v. Hagan, 183

Ind. 522, 109 N. E. 194 (1915), in support of its decision. It should
be noted that all the cases cited refer to the law relating to contracts

made for the performance of acts expressly prohibited by statute, and
consequently the agreements were void ab initio because of their ille

gality looking to acts malum prohibitum. A consideration of this
contract and the patent statutes clearly indicates that the present
agreement was not in this general class.

16 Stat. 201 (1870), 35 U. S. C. �40 (1926), states in part that a

patent is "a grant to the patentee, his heirs or assigns, for the term

of seventeen years, of the exclusive right to make, use and vend the

invention or discovery." A patent is therefore an assignable monopoly,
and the manufacturer theoretically could have obtained rights by
assignment under the Aronsen patent. The statute provides for no

governmental prosecution of a violator of the monopolistic grant, but
creates a civil property right in the owner of the patent, which like

any other property right, may be transferred, or a civil trespass or

infringement of which may be waived expressly by license agreement
or merely by a forebearance to sue. Laubach Union Check Valve Co.
v. Laubach, 97 Wash. 115, 165 Pac. 1053 (1917); American Telephone
& Telegraph Co. v. Radio Audion Co., 284 Fed. 1020 (C. C. A. 3d,
1922). Consequently it is quite clear that there was nothing in this
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case -Which made the contract Illegal and void in its inception by

reason of the outstanding patent on the article to be manufactured.

It appears that the manufacturer would probably 'have been legally

excused from further performance if in good faith he had tried to

obtain an assignment of or a license under the patent and such rights

had been unconditionally refused. Under these conditions the con

tract might be held impossible of performance because any attempt

to carry it out would be met by an injunction of the court forbidding

further performance, and a court will not forbid performance and also

attach a liability to the non-performance of the forbidden contract.

Peckham v. Industrial Securities Co., 1 W. W. Harr., 200, 113 Atl.

799 (Del. 1921).
Where a contract in its terms or operation is unlawful, whether so

intended or not, it will not be enforced. Stewart v. Stearns & Culver

Lumber Co., 56 Fla. 570, 48 So. 19 (1908). This doctrine was applied
to a contract relating to a governmental monopoly as early as 1808 in

this country. In Nichols v. Ruggles, 3 Day 145, 3 Am. Dec. 262 (Conn.
1808), a contract to reprint a literary work in violation of a copyright
secured to a third person was held void because the printer knew of

such rights, and even though there was no intent to. violate them, he
could not recover for his services. In general, parties who contract

will not be presumed to intend to perform their contractual obliga
tions by doing illegal acts. Inman Grocery Co. v. Williams, 30 Ga.

App. 753, 119 S. E. 341 (1923). The fact that a party to an agree
ment capable of performance in a legal manner intended to perform
it in an illegal manner will not preclude its enforcement. Hogston
v. Bell, 185 Ind. 536, 112 N. E. 883 (1916). Examples of this latter

rule are numerous. In Ross v. Grow, 68 Tenn. 420 (1877), it was held
that a sale of brandy before payment of the revenue tax was not void,
unless made with intent to avoid payment of the tax. Also failure
to obtain a permit before making contract to export steel plates, when
so required, was held not illegal, where it was not shown that either
party intended to make shipment without a permit. Commas v. Pear

son, 190 App. Div. 699, 180 N. Y. Supp. 482 (1920). The law goes even

further and holds that a contract lawful in itself, and not requiring
or contemplating the doing of an unlawful act, is not necessarily ille
gal because it is carried out in an illegal way. Armour & Co. v.

Jesiner, 76 Wash. 475, 136 Pac. 689 (1913). This is also illustrated
by a case relating to a public monopoly in the case of Edward Thomp
son Co. v. Pakulski, 220 Mass. 96, 107 N. E. 412 (1915), where a pur
chaser of books, who had not been disturbed in his possession, could
not defeat an action for the price on the ground that the books in
fringed a copyright of another.
Thus in the present case it is clear that this contract was lawful

on its face but might have been performed illegally. The mere fact
that the manufacturer did not attempt to perform in a legal manner
when he was apprised of the illegality of his past performance did
not excuse him unless he could show that such performance was im
possible. Therefore it seems that the manufacturer should have been
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held liable for his breach of the contract. Cases on this point are

very few, but this view is supported by a federal decision, which it
seems is entitled to greater weight than the state decision in view of

the exclusive jurisdiction of the federal courts over patent litigation.
In the case of E. W. Bliss Co. v. Buffalo Tin Can Co., 131 Fed. 51

(C. C. A. 2d, 1904), it was held that where the defendant contracted
to manufacture and sell to plaintiff certain machinery, the defendant
was not entitled to refuse performance on the ground that the ma

chinery contracted for would infringe outstanding patents. This hold

ing is directly contra the decision in the present case and seems to

be the better rule.

A. C. H.

REAli PROPERTY�Adjoining Landowners�Boundary Trees.

Plaintiff and defendant are adjoining landowners. The complaint
alleged that the defendant cut down two trees growing on the plain
tiff's lot. Defendant answered that the trees were cut because they
interfered with the erection of a fence along the boundary line. There

Was conflicting evidence on the question whether the trees were on the

line, or wholly on the plaintiff's land with branches overhanging the

'defendant's lot. The defendant appeals from a judgment for the plain
tiff in the court below. Held, while trees near a boundary, with

branches projecting beyond, may constitute a nuisance, this does not

entitle the adjoining landowners to commit a trespass by cutting down

the trees. Luke, et al. v. Scott, � Ind. App. � , 187 N. E. 63 (1933).
A tree belongs to the owner of the land upon which it grows. In

such a case, there is no right in the adjoining owner to cut or destroy
the trunk of the tree, although it may cause him personal inconveni
ence, discomfort, or injury; and, if he does cut or destroy such a tree,
he is liable in damages to the owner thereof. Wegener v. Sugarman,
104 N. J. L. 26, 138 Atl. 699 (1927) ; Butler v. Zeiss, 63 Cal. App., 218

Pac. 54 (1923).
If the branches overhang the land of another, that person has some

right in those branches. This right is one of removal. It has repeatedly
been held that overhanging branches are not a nuisance per se, and

will not sustain an action without further proof of real and sensible

damages resulting therefrom. Countryman v. Lighthill, 24 Hun. 405

(N. Y. 1881) ; Grandono v. Lovdal, 78 Cal. 611, 21 Pac. 366 (1889).
The rule is otherwise if the tree be of a noxious or poisonous char

acter. Oyster v. Levy, 25 Pa. D. & C. 1116 (1916). While branches

overhanging the land of another are not a nuisance per se, they do con

stitute a nuisance to the extent to which they overhang, and the ad

joining landowner may cut back the offending branches to the line.

Tanner v. Wallbrunn, 77 Mo. App. (Kansas City Ct. App. 1898),
262. The adjoining landowner may cut the overhanging branches

without first giving notice, provided he has not encouraged the con

tinuance of that condition, but if he has encouraged it, notice to the



114 GEORGETOWN LAW JOURNAL

owner of his intention of cutting is necessary as a condition precedent.
Gastina v. Ryland, 116 Wash. 288, 199 Pac. 298 (1921).
It is widely recognized in the United States that a tree upon the

dividing line is the common property of the landowners. Landowners

are tenants in common as regards boundary line trees. Musch v.

Burkhart, 83 Iowa 301, 48 N. W. 1025 (1891) ; Griffin v. Bixby, 12 N. H.

454, 37 Am. Dec. 225 (1841) ; Skinner v. Wilder, 38 Vt. 115, 88 Am. Dec.

645 (1865). But in Robinson v. Glapp, 65 Oonn. 365, 32 Atl. 939 (1895),
the court states that boundary line trees are not held by adjoining
landowners as tenants in common, but that each owns the portion
standing on his land, subject to the restriction that he shall not use

his part in such a way as to injure or destroy the whole. Under this

decision either owner may cut back the branches overhanging his

land, but neither may injure the trunk. A landowner who cuts or de

stroys a boundary tree without the consent of adjoining owners, is

liable in trespass. Griffin v. Bixby, supra. And where the theory of

cotenancy is followed, when one cotenant has destroyed the subject
of cotenancy, he is liable in an action of trespass by his cotenant.

Dubois v. Beaver, 25 N. Y. 123, 82 Am. Dec. 326 (1862). An injunction
will be granted to prevent an adjoining landowner from injuring or

'destroying boundary line trees, and previous destruction of some of
such trees by the owner who seeks to enjoin the destruction of the
remainder will not prevent the success of his petition. Musch v.

Burkhart, supra. D. T. S.

TAXATION�Income�Irrevocable Trusts.

Respondent created certain irrevocable trusts in favor of trustees
to whom he assigned securities, the income from which they were to
use in maintaining policies of insurance on the life of the settlor.
Any additional income was, in the discretion of the trustees, to be paid
to designated beneficiaries. The settlor further waived all right to

change the beneficiaries of the policies. At the death of the settlor,
the trustees were to collect the policies and invest the proceeds in
securities as part of the trust. Beneficiaries were named to receive
the income during their lives; at their deaths the trusts were to end
and the corpus to be divided as the beneficiaries might appoint by
will, or, in default, to the grantor's sons. Subsequent to the creation
of these trusts Congress enacted a statute requiring the settlor of such
trusts to include in his taxable income the income actually collected by
the trustees. The settlor, as the taxpayer, contended that such a statute,
applied to an irrevocable trust under which he could receive no

financial benefit, was contrary to the due process of law guaranteed
by the Fifth Amendment. Held, Congress might validly impose such
a tax. (Justices Sutherland, Van Bevanter, McReynolds and Butler,
dissenting.) Burnet v. Wells, 288 U. S. � (1933).
The opinion of the Court, delivered by Justice Cardozo, reviews

the legislative history of the Revenue Acts (H. R. Rep. No. 179, 68th
Cong., 1st Sess., at 21; Sen. Rep. No. 398, 68th Cong., 1st Sess., at
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25, 26), and the cases upholding its validity in Including in the net

income of the settlor the income from trusts in which he retains,
either alone or in conjunction with any person not a beneficiary of

the trust, the power to revest in himself title to any part of the corpus
of the trust [Corliss v. Bowers, 281 U. S. 376 (1930); Reineeke v.

Smith, 288 U. S. � (1933); c/. Burnet v. Guggenheim, 288 U. S. 280

(1933)], as representing "a progressive endeavor by the Congress and
the courts to bring about a correspondence between the legal concept
of ownership and the economic realities of enjoyment or fruition."
The Court views the present case as involving an attempt to provide
for dependents through the medium of insurance policies on the life

of the settlor, maintained by the income of trust funds. The perma
nent application of income by the act of the taxpayer to the mainte
nance of contracts of insurance made in his name for the support of
his dependents is "income used for his benefit in such a sense and

to such a degree that there is nothing arbitrary or tyrannical in tax

ing it as his." The Court thus sustains the constitutionality of � 219

(h) of the Revenue Acts of 1924 and 1926 (26 U. S. C. A. �960 note)
which taxes trusts in which the settlor has retained no power of revo

cation and in the proceeds of which neither the settlor nor his estate
are to share.

The dissenting opinion rests upon a distinction drawn between the
devotion of income to payments which the settlor is bound to make

and to those which he is free to make or not, as he chooses. In the

former case, the payments are said to have the substantial elements
of income to the settlor! and to be taxable to him; in the latter, re

gardless of the moral influence which induced the settlor to direct
the payments, they are said to be income of the trustee for the bene
fit of others than the settlor and to be taxable to the trustee, not the
settlor. The decisions in Hoeper v. Tax Commission, 284 U. S. 206,
215 (1931), and Heiner v. Donnan, 285 U. S. 312, 326 (1932), are cited
in support of the dissenting opinion.
The contrast between the decision of the Court in the present case

and its decisions in the earlier cases of Schlesinger v. Wisconsin, 270
U. S. 230 (1925); Hoeper v. Tax Commission, supra; and Heiner v.

Donnan, supra, is provocative. Here the administrative convenience
and the practical necessities of an efficient tax system are recognized
as determinants, within reasonable limits, of the constitutionality of

the tax statute; the earlier decisions flatly denied the justification of
various tax statutes on the basis of necessity to prevent evasions and

held that to measure a tax on one person's property or income by
reference to the property or income of another was contrary to the

due process of law guaranteed by the Fifth and Fourteenth Amend

ments. Whether the contrast between the practical view of the major
ity in considering the problem factually as an attempt to evade a tax,
and the view of the minority based on purely legal reasoning, is in

dicative of the formation by the Court of a new technique in tax cases,
or of a new attitude toward constitutional questions, remains to be
answered by subsequent decisions. W. B. S.
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BOOK REVIEWS

PROBATION AND CRIMINAli JUSTICE by Sheldon Glueck. The

Macmillan Company, New York, 1933. Pp. 344.

Contained in this volume, skillfully edited and compiled
by Dr. Glueck, are the well-considered opinions and con

clusions of men who have given many years of thought to
the difficult subject of dealing with offenders against the
law. It deals not only with the theory and significance of
the probation process in handling criminals, but it sets
out in some detail how those theories should be and are

put into practice. It includes also a comprehensive paper
on the history and growth of probation in this country, in
both federal and state courts, and timely information on

the treatment of delinquents in England and other Euro
pean countries by the probation method and otherwise.
Many of the contributors are men who have had long

experience in court probation work, know the ups and
downs encountered, and realize that neither probation,
parole, nor any other method of dealing with delinquents,
is a cure for crime. Only over-enthusiastic probation
officers and theorists would claim otherwise. At best the
probation process is aimed only to aid and assist in the
reclamation and readjustment of those who have already
found themselves classed as law breakers. Not the least
of these contributions is Dr. Glueck's introductory dis
cussion, and on this subject he remarks that it is but

folly to claim that any device for coping with criminalty
by way of treatment is a cure for crime.
Stressed throughout the work is the postulate that pro

bation should not be granted in any case until a thorough
investigation has been made by probation officers or other
responsible and competent organizations or individuals. In
some cases, of course, the judge himself will have such
information, but that is rare and exceptional. Stressed
also is the fact that most probation departments are

handicapped by lack of adequate personnel and equipment
and time to make as complete investigations as are de
manded in this most important phase of probation work.
Careful selection of those admitted to probation has an
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all-important bearing on the after struggles of probation
officers in their endeavors to do what is humanly and

practically possible to aid probationers,�by kindness, or
sternness, but always by understanding and sympathy,�
to travel the long and difficult road to readjustment and
so-called rehabilitation. To that end, probation should not
be used as an expedient, as an easy way of disposing of

perplexing cases,�and all of them are perplexing,-�but
only when it is the sober and hard-headed conclusion of
those responsible that the applicant for probation, about
whom the court knows as much as may be obtained by an

investigation into his past life, stands a fair chance to go
forth and live down his mistake and redeem himself as

a law-abiding, and not a law-menacing individual. Unfit
subjects at liberty on probation, as is well pointed out,
"constitute a menace to society, destroy the confidence of
the public in the system and handicap the efficiency of
probation officers." But in the very nature of things,
mistakes of judgment are bound to be made, as it is not

possible for the wisest of judges, nor the most experienced
probation officers, nor others, such as psychologists, psy
chiatrists, sociologists and criminologists, always to have
that vision which would enable them to peer into the
hearts and consciences and emotions which motivate the
unfortunate individual before the bar. All criminals are

different, just as all individuals are different, and while
much progress has been made in endeavors to ascertain
the difference between criminals and non-criminals, there
still remains the possibility that science has not yet been
able to probe individual human nature, ever unchanging,
to its utter depth. It is therefore easy to understand

why this volume contains the very practical and able
paper by Judge Ulman on "The Trial Judge's Dilemma,"
and also the views of Professor Sellin on the same subject.
Standard and approved methods of organizing proba

tion offices and the selection of competent probation offi
cers are discussed and set out in detail. As the success

or failure of probation depends almost entirely upon the
personnel of probation offices, the procuring and train
ing of an adequate and competent force are indispensable.
The court must rely in practically all cases upon the in-
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vestigations and reports of probation officers to determine
whether or not a person should be admitted to probation.
Probation officers are called on to perform some of the
most difficult tasks that may fall upon human beings.
Going into the making of good probation officers are a

fair education and training under those who have had

experience in probation work; broadmindedness in all

matters; all the understanding of the world and human
kind that can be constantly acquired; such experience as

might be had from the cradle up; courage and common

sense; and sympathy and patience engendered by a down

right desire to help the unfortunate, but with a head set

squarely on two shoulders to keep in bounds the heart
which must beat its sympathetic rhythm.
Running through the book, therefore, as a sort of

theme, is the emphasis on the qualifications of probation
officers and the cooperation of judges.
Probably the most trying duties of a probation officer

are the supervision and treatment of probationers. Each
individual is different. His problems and opportunities
and environment are different. His life history is differ
ent. What would be a good approach in one case would
be a failure in another.
The contributions on this phase of probation work are

particularly frank, conservative and practical. All may
not agree on the exact nature of this supervision, or on

the wisdom or unwisdom of frequent visits at the home
or place of employment of an adult probationer. It may
not be well unnecessarily to advertise the fact that he
is on probation. His road will be rocky, even with all the

protection and help the probation officer can give him.
But most will agree that without some method of close

check-up, some kindly and intelligent supervision, proba
tion will become a mockery in the eyes of the probationers
and of the public. The probation officer must endeavor
to be in touch with his charges at all times, to make them
know that they are under restraint, but at the same time
to have them feel that he is their friend, their advisor, and
anxious to go the very human limit, legally, honorably
and ethically, to aid in their salvation.
Even those who might have become saturated by long
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years of experience in probation and allied work will
find much to learn and to refresh by several careful peru
sals of this compilation, because the technique or art of
probation and such science as might be applied to it are
never fully mastered.
It is to be hoped that this handbook on probation and

the administration of the criminal laws will also find a

place in the libraries of criminal lawyers and the general
public. Probation officers might not be faced with one

dilemma, that of attempting to explain why certain of
fenders are placed on probation, if the public understood
more about probation and what it attempts to accomplish.

Amos A. Steele.*
Washington.

CASES ON BUSINESS ORGANIZATIONS, VOLUME I�by Roswell
MagiU and Robert P. Hamilton. West Pub. Co., St. Paul, 1933.

Pp. 533.

Professor Magill and Professor Hamilton of Columbia
University Law School, state, in the Preface to their new
Casebook on Agency, that the book has been in prepara
tion for six years. Three temporary editions have been
issued. The book, therefore, represents the result of the
ory, checked "on the firing line," in the class room. This
careful preparation is evident in the selection and organi
zation of the cases, of which 110 are reprinted, and a much

larger number summarized and cited. Traditional cases

are retained, such as Bolton Partners v. Lambert,1 Briggs
v. Partridge,2 D'Arcy v. Lyle,3 Hatch v. Taylor* Henry v.

Heeb,5 Hunt v. Rousmanier* Kayton v. Barnett,7 Laugher
v. Pointer,3 Rice v. Wood,9 Staples v. Schmid10 Watteau v.

* Probation Officer, Supreme Court of the District of Columbia.
i 41 Ch. 295 (1889).
2 64 N. Y. 357 (1876).
3 5 Binn. 441 (1813).
*10 N. H. 538 (1840).
5 114 Ind. 275, 16 N. E. 606 (1888).
� 8 Wheat. 174 (1823).
'116 N. Y. 625, 23 N. E. 24 (1889).
8 5 B. & C. 547 (1826).
9 113 Mass. 133 (1873).
i�18 R. I. 224, 26 Atl. 193 (1893).
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Fenwick.11 A number of excellent annotations, brought
down to date, printed as part of the text matter, enrich
the book. As the Editors state in the Preface, the pur
pose of this collection of cases is to correlate the materials
with respect to the Agency, Partnership, and Corporate
forms of business association. While the student may
make comparisons in the fields of these three courses, he
is not likely to do so unless he is compelled by combining
the materials in a single course. In other words, Pro
fessors Magill and Hamilton think that Agency, Partner
ship, and Corporations are not merely physically near,
but chemically akin. This is also the thesis of Professor
Steffen in his new casebook of Agency, and of Professors

Douglas and Shanks in their case books on Business Units.
The present casebook, however, may be used in a course

in Agency where the professor prefers to follow the tra
ditional method of teaching the subject. It does not differ
greatly from the order of presentation in the older case

books. As one illustration of the completeness of the
book,�it refers not only to the Tentative Drafts of the
Restatement on Agency, but to the Final Draft which
appeared June 30, 1933. The book is compact, carefully
arranged, well annotated, and modern; it may be used as

part of the new method of teaching Agency, in associa
tion with Partnership and Corporations, or in a separate
course on Agency.

Hugh J. Fegan.*
Georgetown University Law School.

CASES ON PUBLIC UTILITY REGULATION�by Francis X. Welch.
Public Utilities Reports, Inc., Washington, 1932. Pp. 800.

This volume, one of the best of a group of similar pub
lications of recent date, was edited and annotated by
Francis X. Welch wth a Board of Collaborators, including
Robert A. Maurer, Professor of Law, Georgetown Uni
versity; Henry W. Ballantine, Professor of Law, Univer
sity of California; Leslie J. Tomkins, Professor of Law,
"1 Q. B. 346 (1893).
* Professor of Law and Assistant Dean, Georgetown University Law

School.
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New York University ; and William Gorham Rice, Jr., Pro
fessor of Law, University of Wisconsin.
There is no field in which a case presentation is more

essential that in the field of public utility law, and there
is no branch of administrative jurisprudence more diffi
cult of case presentation. The authors of this book have

succeeded in selecting a group of cases which come as

near as any to being completely representative of the
trend of judicial opinion. For each case presented, it
would unquestionably be possible to select cases contra of

equal standing, but the limitations of size in any single
volume work are apparent, and the difficulty is largely
overcome by the careful annotation and explanatory notes.
The volume avoids the error of attempting a history of

regulation, and limits itself for the most part to questions
which have arisen in the constitutional construction of

regulatory statutes.
While adequate for instruction of students in the law

of public utilities, it would appear that this book is the
most practical yet published, for the use of the lawyer
with only occasional contact with public utility cases. The

indexing is particularly excellent, and the classification
selected and the weight given to each are more nearly in

conformity with the occurrence of the matters in actual

practice, than is the case with most texts prepared from
a pedagogical viewpoint. Perhaps the weakest chapter is
that on Practice and Procedure, and its weakness is due

to space limitations and the impracticability of case treat
ment of a subject, with respect to which, there is no uni

formity in the several administrative commissions. The

notes to this chapter and the numerous references to the
Public Utility Reporter are convenient.
It is recognized that practically every jurist and nearly

every practitioner who touches on the field of value has

his own views as to the methods of its determination.

Unfortunately, most of the publicized expressions of the

proponents of the investment and the value viewpoints of
rate regulation have been influenced by expediency, and

only the skill of the writers has concealed the lack of

logic and consistency in the presentation. The authors of
the present work have avoided expressing adherence to
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either viewpoint and have, with a measurable degree of
fairness, presented the best case expositions of each.
In conclusion, it might be stated that Cases on Public

Utility Regulation is a practical and useful contribution
to the literature in a bitterly contested field of law, and
that in craftsmanship the volume is a credit to the pub
lishers.

Willlam A. Roberts.*
Washington.

COMPARATIVE LAW BUREAU�Bulletin for 1933�American Bar

Association. Mimeoform Press, Washington, 1933. Pp. 216.

The Bulletin contains five articles: (1) The Beginnings
of Law, by Charles Sumner Lobingier, (2) The Develop
ment of Suits of Excess of Power in France as a Method
of Controlling Administration, by Frederick F. Blachly
and Miriam E. Oatman, (3) New Codes in New Slavic
Countries (Poland, Czechoslovakia, Yugoslavia), by Vladi
mir Gsovski, (4) The Criminal Jury in France and Its
Recent Reform, and (5) Cartel and Syndicate Legislation
in Germany, by Carl G. Crossman.
These scholarly articles are a credit to the Bureau and

to its distinguished chairman, Judge Lobingier, who as

sembled them. The time has arrived when courses in Com
parative Law and the History of Law must be generally
introduced into the law school curriculum. To achieve this
result as well as to provide the preparation necessary in
electives like Administrative Law it will undoubtedly be
come necessary to extend the law course to four years.
The American lawyer today is becoming conscious of other
systems than his own, and many, like the Couderts of New
York, are specializing in Continental law, while others are

directing their main interests towards the legal systems
of South America, as a result of the Habana Conference
of 1928 which evolved the Bustamente and other uniform
codes.
The leading article on The Beginnings of Law by Judge

Lobingier is thorough and informative. Its author's long
judicial career in the Philippines and in China as judge

* Counsel, Public Utilities Commission, District of Columbia.
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of the exterritorial United States Court there have given
him a point of view unique and exclusive in the sense

that few American jurists approximate the maturity
of his views and the universality of his legal knowledge.
This article goes beyond Maine's Ancient Law and consid
ers the subject in the light of recent research. Even the

early Hebrew law is set forth in appropriate examples.
Lewis C. Cassidy.*

Georgetown Law School.

INTERNATIONAL. SERVITUDES IN LAW AND PRACTICE�by
Helen Dwight Reid, with a foreword by Dr. James Brown Scott.

University of Chicago Press, 1932. Pp. 254.

"What's in a name? That which we call a rose by any
other name would smell as sweet"�and so with the inter
national servitude. That name, like Montague to Capulet,
has for foreign offices a sinister look, an ugly sound, which
Miss Reid has set herself to dispel by clarifying the doc
trine. After a full study of state archives at Washing
ton, London, Paris and other capitals, she seeks to re

move the odium of the word by precise definition and to

show the usefulness of the concept in modern state prac
tice. In her introduction, she advances the thesis that
the granting of a servitude, whether by that name or some

euphemism, does not derogate from the sovereignty of the
grantor but is conclusive evidence of the grantor's sov-

eign capacity, and that where the grantor is reduced to

a Hobson's Choice of the grant of a servitude or the out

right cession of the territory, the former is preferable.
It is certainly better calculated to save the international
countenance of a "sovereign" state.
Miss Reid begins with the Roman law concept, traces its

translation into international law terms, analyzes the in

ternational servitude and indicates its effect on national

sovereignty. The remainder of the book�and by far the
greater part�is devoted to servitudes in international

practice. The possibility of the servitude as a means of

redistribution of physical resources on natural and eco

nomic lines without altering existing boundaries is de

veloped; and pasturage, timber (these two of historical

* Professor of Law, Georgetown University, Law School.
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interest only) and mining servitudes (the Prussian-Dutch
arrangement and the Saar Coal Mines provisions of the
Versailles Treaty enter here) are considered. Fishery
servitudes, because of their great importance, well de
serve the three chapters given them. Another division
of the volume shows the part played by servitudes in the
improvement of transit routes, in railway and telegraph
construction, waterway construction, inter-oceanic transit,
fluvial navigation, land and aerial transit. A final division
treats of strategic servitudes exacted by the dominant
state for its security, such as intervention, naval stations
and demilitarized zones. We return to her analysis of
the general doctrine and its application in international
law.
The servitude sounds less harsh to our ears by its Anglo-

American name of "easement." Prof. Holdsworth has
shown how the concept of a jus in aliena re sprang in
English law from some of the Roman learning of Bracton,
was greatly modified, if not moulded, by the procedural
forms of the assize of nuisance, and was finally clarified
and recast, with the aid of fuller analogies drawn from
the Digest, in the 19th Century.1 In defining the ease

ment proper, which corresponds to the Roman praedial
servitude, here considered as the prototype of the state

servitude, he is careful to point out that there existed be
side it other doctrines not always distinguished or clearly
distinguishable from it. The easement must be appurte
nant to a dominant tenement. It is limited by the needs
of the dominant tenement. It can not, therefore, exist as
a right in gross, as a profit a prendre; it is to be dis
tinguished, by the same token, from a mere personal
license,2 from a customary right in the nature of an ease-

i Holdsworth, VII Hist, of Eng. Law 323 (1922-1926).
2 Holmes has very clearly shown that the metaphor of land "en

slaved" to land is simply the metaphysical stage in the development of
the concept of the right, that the metaphor employed to state the right
reacted upon the concept and subsequent conclusions were drawn as to
the right itself from the language in which it was expressed; so that
the easement came to be distinguished as a right inhering in a thing
from the opposite principle of a right existing by privity or succession
of persons. Common Law (1881), 382-388; Of. Austin, Jurisprudence
(4th ed.), 830-858.
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ment, and also from a natural right incident to the
ownership of land. The cause of the easement must be
permanent, according to the Roman rule, adopted some

what late in English practice, for the easement gives rise
to a permanent right. This is, of course, a most impor
tant characteristic. The duty of the servient tenement
is merely passive, a rule which like that of appurtenancy
to land, owes its origin as much to the remedy of the
assize of nuisance as to the Roman rule of Bracton. These
are the main characteristics.3 Miss Reid makes only pass
ing reference to the Anglo-American law of easements
(p> 7), perhaps because of its close resemblance to the
Roman rules upon the analogy of which the so-called in
ternational servitudes are drawn.4
Servitudes in Roman law were of two kinds, personal

and praedial. Only one kind of personal servitude is im

portant for us, usufruct, which is not unlike our profit
a prendre. Praedial servitudes, as the name indicates,
are appurtenant to the land and in all essential charac
teristics are like the English easement.5
We have defined with some particularity the easement

or servitude as it appears in the two great systems of
private law, because Miss Reid insists that clarification of
the doctrine in international law is possible only if the
term be restricted to the concept of the praedial servitude
(p. 24, and Chap. Ill, passim) . It is not without surprise,
therefore, that we find her following even "the most emi
nent contemporary American authorities," Professors Wil

son, Tucker and Fenwick (pp. 16-17), against the view of

Oppenheim,6 to the effect that "natural" restrictions on a

3 Op. cit. suvra note 1, at II, 283-286; III, 153-159; & VII, 318-342.
� It may be worthy of remark that the author not only ignores Holds-

worth, but a note on Washburn in her bibliography (p. 217) would

seem to indicate that she is ignorant of Gale on Basements, which was

first published in 1839, and has since run through several editions.
5 For the text of the Digest and comments on the Roman law in the

classical period, see Sohm, The Institutes (Eng. translation by Ledlie,
3rd ed., 1907), 338-348; Buckland, Text-book of Roman Law from

Augustus to Justinian (1921), 258-274; Girard, Manuel elementaire
de droit boman (7th ed., 1924), 372-402. While Miss Reid has doubt

less consulted these authorities, no indication of it appears in her

bibliography.
� Oppenheim, I International Law (3rd ed., 1920), 364-365.
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state's territorial supremacy in favor of all states alike,
such as the right of innocent passage through territorial
waters, is a true servitude. And again, the whole con

cept of a servitude as a "real" right appurtenant to a

dominant tenement falls to the ground if the term is

stretched to embrace a right enjoyed generally by all
states signatory to a general "law-making" treaty or

which may be enjoyed by all third-party states adhering
or acceding to a bilateral treaty. And yet Miss Reid

appears to endorse this view (pp. 16-19). It need only
be said that critics of the theory of state servitudes find
here the doctrine's greatest weakness, and seek to attrib
ute the quality of survivorship of the supposed "real

right," after a change of sovereignty, to the almost uni
versal legislative authority of such treaties rather than
to any inherent virtue in the right as a jus in aliena reJ

To fail to distinguish seems not unlike the old confusion
between easements on the one hand and natural or cus

tomary rights on the other.
The author's greatest difficulty, however, is with the

effect of international servitudes upon national sov

ereignty. As was suggested at the beginning of this no

tice, the idea that a state servitude derogates from the
servient state's sovereignty has been the greatest draw
back to its use. Miss Reid launches her attack upon this
notion by analyzing the arguments of Mr. George Turner,
of American Counsel, before The Hague Arbitration Tri
bunal in the North Atlantic Coast Fisheries Case, 1910,
who won a Pyrrhic victory by insisting upon such im

pairment of sovereignty. The Arbitration Tribunal ac

cepted this view but as a consequence said that inter
national servitudes had "found little, if any, support from
modern publicists" and could "be affirmed . . . only on

the express evidence of an international contract." 8 The

publicists, the author points out, are divided on the ques-

7 McNair, So-called State Servitudes, 6 British Yearbook op Inter
national Law (1925), 111.

8 Award, United States v. Great Britain, in the matter of the N. A.
C. P. (1913), I, 76.
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tion.9 The differences between dominium and imperium
hamper the application in international practice of a

strict analogy with the servitudes of private law. The
servient state's sovereignty apparently remains unimpaired,
only the exercise of its jurisdiction is limited by the servi
tudes granted. One must agree with the author that
there is nothing so unreasonable in such a view, as a state
limits the exercise of its sovereign rights without impair
ing its sovereignty every time it makes a treaty. The

only substantial difference between a treaty obligation
and a servitude is that the latter is permanent and pas
sive in nature and runs for and against successive states,
as well as the original contracting parties.
Lack of space forbids any detailed consideration of the

author's treatment of particular servitudes. Of special
interest, however, is her full consideration of French and
of American rights of fishery in Newfoundland, of good
examples of the usufructary or "economic" type, but a

map would have made the American claims somewhat
clearer. The chapters on the Panama Canal�a transit
servitude which has left the imperium of Panama within

the Canal Zone a mere nudum jus�are of peculiar inter
est. In her history of the negotiations which led to its

grant, Miss Reid has sought to do justice to Benjamin
Bidlack, the American charge at Bogota who on his own

hook negotiated with New Granada the treaty of Decem

ber 12, 1846, which is still the basis of American rights.
By that treaty New Granada granted the United States

a right of way over the isthmus and the United States

guaranteed to New Granada "the rights of sovereignty
and property" which she had over the territory.10 The

author has moreover unearthed in the State Department
files the original memorandum, long supposed lost, by John

9 Oppenheim unhestitatingly denies that a servitude carries with it

the rights of sovereignty over the territory subjected to it, op. cit.,

I, p. 366. Of. the interesting decision of a German Court upholding

the same view. Aix-la-Chapelle-Maastricht R. R. Co. v. Thewis, Royal

Dutch Govt., intervenor; Sup. Ct. of Cologne, decided 21 Apr. 1914;

decision reprinted in 8 Am. J. Int. Law (1914), 907-913.

lOMalloy, Treaties, I, 312-313. See Moore, III Dig. Int. Law (1906),
5-130.
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Bassett Moore which, he prepared for President Roosevelt
in 1903 when the negotiations with Colombia bid fair

to break down, and in which he asserted American claims

on the basis of Bidlack's Treaty. Miss Reid analyzes the

arguments of the memorandum and gives it in full in an

appendix. Her third class of servitudes, of security, in
cludes treatment of the American right of intervention in

Cuba and of permanent coaling and naval stations in that

island, which are not without significance at the present
time. Miss Reid properly considers them true servitudes.

Misprints were noted at pp. 6, 21, 78. On the whole,
Miss Reid has written a very careful and scholarly work,
which if it does not fulfill wholly the promise of clarifica
tion of the doctrine in its theoretical aspects made in the

preface, supplies in full and precise form much of the
data upon which any ultimate generalization of the doc
trine must rest. She has handled her materials skilfully
and deserves the commendation which Dr. James Brown

Scott, with his customary generosity, has given her in
his Foreword.

Mangum Weeks.*

Washington.

THE PATENT ROYALTY CONTRACT�by Max W. Zabel. Prentice-

Hall, Inc., New York, 1933. Pp. 262.

This is an endeavor, apparently, to state in general
terms, so much of the law as relates to assignments, grants
and licenses of patents as the author deems necessary to

give the lawyer an idea of what he should keep in mind,
in preparing a patent license. There is, also, about one

hundred pages devoted to verbatim clauses, which may
be inserted in contracts for specific purposes, most of
which are associated with a list of cases. The cases do
not always interpret the specific words in the clauses or

paragraphs printed, but point to the desirability and
dangers of such clauses. In almost every instance no

effort is made to interpret or differentiate between the
various cases cited, and that may seem particularly un-

* Formerly Assistant Solicitor, U. S. Department of State; now At

torney, U. S. Board of Tax Appeals.
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fortunate when it is noted that in some instances one

hundred and fifty or two hundred cases are cited to a

simple paragraph, including cases in the federal courts
and the state courts, put in more or less indiscriminately,
so that in order to know what the law is the practitioner
will have to examine all of the cases. In this connection
it is interesting to note, that the importance and advantage
of the United States Patents Quarterly to the patent pro
fession is evidenced by the fact that, in one note alone,
the author includes sixteen cases cited in the United States
Patents Quarterly which apparently are not reported
elsewhere.
The usefulness of the book is somewhat limited by the

fact that the dates the various cases were decided are not
given, and by the fact that the table of cases of over

thirty pages is a one-way table indexed by plaintiffs only
and not cross-indexed to defendants, nor are cases cited
to all reporters.
The patent practitioner will find the book extremely

useful, since it may be relied on to suggest all of the
phases of agreement which should be included in a patent
license. Frequently more than one form of words is
suggested to meet a given condition. It is not expected
that the attorney will endeavor to use the clauses cited,
as fragments, to put together a contract, as a jigsaw
puzzle, but rather will use the matter here presented as

suggestive and realize that its use is to be controlled by
an examination of the cases cited. If so used, the book
will be very helpful, and it is a real addition to the rela

tively small body of literature relating to the patent law.
Karl Fenning.*

Washington.

REGULATION OF PUBLIC UTILITIES�by Cassius M. Clay. Henry
Holt and Company, New York, 1932. Pp. 309.

On the whole, this book concerns matters of rate regu

lation, presents in an interesting way the many troubled

problems involved, and then leaves the reader to choose

?Professor of Patent Law, Georgetown University Law School; for

merly Assistant Commissioner, U. S. Patent Office, and Special As

sistant to the Attorney General.
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from one of various solutions which have been offered.
Little is presented by way of definite conclusions, and this
is unfortunate for the author has announced his purpose
to adapt the subject to the "average reader" and the in-
conclusiveness of the book must leave such a reader in
a state of helpless bewilderment. All will agree that there
is difficulty in any attempt to adapt to the non-technical
reader discussion of the problems present in this field.

Opening chapters cover historical aspects of regulation,
traced through Supreme Court opinions. Mr. Clay finds
no virtue in the Court's adherence to the theory of "fair
value" of Smyth v. Ames,1 much prefers prudent invest
ment cost as a basis though he does not attempt to show
that social values can be more readily attained on that
basis, and seems to adopt the view that the whole idea of
"value for rate making purposes" is futile, at least re
grettable, though he offers nothing in its place, unless it
be perhaps that the courts should withdraw from judicial
review entirely except in clear cases of confiscation. Ex
actly where this line of exceptions should be drawn, the
author does not indicate. His argument for the "economic
theory" as against the "legal theory" promises little in
the way of clarification, in the light of his own recital of
the conflicting views of economists and of the shifting
nature of an economic rate. He says, "What method of
rate-control is the most economically sound can be an

swered best by professional economists. Economists of
equally disinterested capacity are in considerable disagree
ment upon the subject. Economics is not an exact science
. . . and . . . economic theory must be- based upon
tentative conclusions which are not readily verifiable by
the experience of society." Generally speaking, this vol
ume, Part I, is reflective of the thought critical of the
Supreme Court's excursions into the field of economic
legislation, and it is fair and tempered criticism. Unfor
tunately there is little of distinctly definite constructive
criticism. The author's idea of what ought to be done,
in the place of what has been done, is quite misty,
nebulous.

1 169 U.S. 466 (1898).



BOOK REVIEWS 131

Part II is a plea for the preservation of state control
and check upon the trend toward federalization of utility-
regulation. We are reminded of the desirability of local
control of localized problems, but we fear that if social
and economic forces are to have full play there will in
evitably be further expansion of federal control and re

cession of state power. Nevertheless, Mr. Clay is here
soundly constructive. He does not claim originality, but
he suggests congressional permission to the states to ex

ercise state authority, directly to the individual states or

through interstate compacts with the consent of Congress.
To meet situations in cases of the Attleboro class,2 regional
boards are suggested, with appeals in cases of non-action
or disagreement in the states, to a central authority such
as the Federal Power Commission. The so-called Parker
bill in the House,3 and the so-called Couzens' bill in the
Senate,4 are analyzed. One of the best features of this
work is the interesting and well-executed discussion of
holding companies, in course of which Mr. Clay accurately
pointed the way to Western Distributing Co. v. Kansas
Public Service Commission.5
It is a fair criticism of this treatise, in its substance,

that quotations are too extensve. The result is in large
measure a compilation of the views of other authors, well
arranged it is true, but often leaving the writer's own

thought obscured.
Robert A. Maurer.*

Georgetown University Law School.

PATENT LITIGATION�by Leon H. Amdur. Hampton Service,
Washington, 1933. Pp. 529.

Mr. Leon H. Amdur has prepared a volume which is of

great value to the patent practitioner, the patent examiner,
the student, and patent attorneys generally, who are de-

2 Public Utilities Comm. of R. I. v. Attleboro Steam & Elec. Co., 273

U. S. 83 (1927).
a H. R. 11408, 71st Cong., 2d Sess.
* S. 3869, 71st Cong., 2d Sess.
5 285 U. S. 119 (1932).
* Professor of Law, Georgetown University Law School.
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sirous of securing concise information on the numerous

questions which arise in the course of patent litigation.
The volume gives a thorough insight into the many prob
lems confronting the patent lawyer, who is called upon on

behalf of a client to prepare and file a bill of complaint
for the infringement of patents, and to contest the pro
ceeding through the courts to the highest tribunal. Mr.
Amdur's work is of assistance to the patent lawyer called
to answer a bill of complaint and to defend an infringe
ment suit through the federal courts to the Supreme Court
of the United States.
The volume is divided into twelve chapters, each of

which presents in an interesting manner and concisely
facts upon which information may be required quickly.
Every point presented by the author is substantiated and
illustrated by application to cases and quotations and ex

cerpts from the leading cases, providing the reader with
information which is of infinite value in the preparation
of oral arguments and written briefs, when available time
is generally very limited.
The author has digested and made quotations from more

than six hundred cases. The volume is well indexed as

to subject matter, which permits several cases illustrating
various principles of patent law to be cited quickly.
Chapter One deals with the Proper Tribunal before

which patent infringement cases may be conducted and
points out that in addition to the original jurisdiction of
the federal courts of all suits in equity or law arising
under the patent laws, that state courts may consider ques
tions of patent infringement when coupled with questions
involving contract rights.
Chapter Two relates to District of Suit and defines what

is included by the statute with respect to the district in
which the defendant shall have committed acts of in
fringement and has a regular and established place of
business.

Chapter Three relates to Parties Plaintiff and defines
the rights of an assignee of the entire interest in the

patent, an assignee of an undivided part in the patent, and
the rights of an exclusive and non-exclusive licensee, as

parties plaintiff in an action for infringement.
Chapter Four relates to Parties Defendant and sets
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forth the liability of the principal and agent, contractor,
sub-contractor, workmen, clerks and servants, in actions
for patent infringement. The liability of corporations
and the officers thereof is well illustrated by quotations
from leading cases.

Chapter Five is particularly instructive to the patent
solicitor extending the scope of his practice to patent liti
gation, as it relates to Stating a Cause of Action, and pre
sents approved forms of paragraphs illustrative of proper
pleading in a bill of complaint. It is not intended that
such paragraphs shall be used verbatim in the preparation
of a bill of complaint, but the subject matter thereof and
the comments of the courts with respect thereto, are illus
trative of what is to be avoided and what is to be adopted,
in the preparation and filing of a bill of complaint for the
adequate protection of the interests of a client. This

chapter contains a section of Joinder of Causes of Action
and presents useful comments on equity Rule 26.

Chapter Six on Pleading Defenses is invaluable to the
attorney who is confronted with a bill of complaint and
must determine the course of defense to be pursued. Illus
trations of the proper form of pleading are generously
presented throughout the chapter and the comments of the
courts thereon specifically applied. A chart, original with
the author, is presented which summarizes the defenses to
invalidate any particular claim or the entire patent, or

defenses for obtaining a particular kind of relief, or to
bar a particular suit. The chart is very useful in deter
mining procedure in the defense of any given case, after
the facts have been analyzed, after review of the bill of

complaint.
Chapter Seven relates to Discovery and Interrogatories.

It contains a sub-chapter on Bill of Particulars which
greatly assists in the conduct of any patent infringement
proceeding.
Chapter Eight on the Taking of Testimony provides use

ful data with respect to testimony taken in open court and
the taking of depositions and presenting evidence in
patent infringement actions.
Chapter Nine relating to Recovery of Profits and Dam

ages is an exposition of a part of the patent law which
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normally requires considerable study, but which is pre
sented by the author in a manner which will enable the
attorney to grasp the leading cases quickly.
Chapter Ten on Preliminary Injunctions and Injunc

tions in General is illustrated by examples in which pre
liminary injunctions, temporary restraining orders, in
junctions pendente lite, and permanent injunctions may be
granted by the court.

Chapter Eleven relates to Appeals and Appellate Proce
dure and presents excerpts from the judicial code provid
ing for the establishment of the Circuit Court of Appeals,
and sets forth the prosecution of cases before the appel
late courts. The manner of carrying cases to the Supreme
Court of the United States, and procedure in preparing
and filing a petition for a writ of certiorari is well pre
sented
The closing Chapter Twelve relating to the Effect of

Prior Adjudication contains excerpts from many cases

where patents have been brought before the courts with
many decisions, both adverse and affirmative, with respect
to the patents, and the treatment of infringers before the
Circuit Court of Appeals holding a patent valid and in

fringed.
Mr. Amdur has made a substantial contribution to the

patent bar. The volume should prove an asset in the
library of every student and practitioner interested in
the subject of patent law, and is particularly valuable to
the patent examiner who desires a knowledge of proce
dure in patent litigation, which is generally gained only
after years of actual court practice.

John B. Brady.*
Washington.

THE NEW FEDERAL, EQUITY RULES, 8TH EDITION�by James
Love Hopkins. W. H. Anderson Company, Cincinnati, 1933. Pp. 436.

The Equity Rules, for practice in the federal courts,
have now been in force for twenty years. There have
been very few amendments or additions to the Rules in
that time, but many rules have been very elaborately in

terpreted and commented on by the various courts. The

* Member of the Bar of the District of Columbia.
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present volume is the eighth edition of the standard work
on the Equity Rules, without which no practitioner in the
federal courts has a complete library.
It is interesting to note that some of the rules are so

clear and distinct, or relate to matters of such little im
portance, that they seem not to have been brought to the
attention of the courts in all of the twenty years. Thus,
the present volume is unable to cite any case having to do
with Rule 41 and Rule 61 although some of the other
rules seem to have been considered a great many times
and the different courts have reached widely divergent
conclusions as to them. This is particularly so with re

spect to Rule 58 relating to interrogatories and discoveries.
The notes on this Rule cover about 17 pages in the present
volume. The new Rule 6IV2 promulgated May 31, 1932,
seems not to be thought of sufficient importance by the
editor for any comment. While it has not been inter
preted by the courts, it would have been helpful if the
editor had indicated what change the rule is intended to
make in consideration of masters reports. Nor does the
editor comment upon the very important amendment made
to Rule 75 in 1932 relating to expert testimony in appeal
records.
While the book is needed by every practitioner, it can

not be relied on without careful scrutiny of the cases. For

instance, the form of bill for patent infringement is given,
as approved by the Third Circuit Court of Appeals in
Moeller v. Scranton,1 although that particular form has
since been disapproved by the Circuit Court of Appeals
for the Second Circuit in Ingrassia v. ACW.2
If used with care and discretion the volume will be

almost invaluable to the federal practitioner, although its
usefulness may have been limited by omission of some

of the historical matter contained in the seventh edition.
Karl Fenning.*

Washington.
114 F. (2d) 120 (C. C. A. 3d, 1926).
2 24 F. (2d) 703 (C. C. A. 2d, 1928).
?Professor of Patent Law, Georgetown University Law School; for

merly Assistant Commissioner, U. S. Patent Office, and Special As

sistant to the Attorney General.
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