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"Stricly and absolutely speaking, only that which is a

measure of rectitude, viewed absolutely, and consequently, only
that which is a right and virtuous rule, can be called law.

The eternal law has first place, on account of its dignity
and excellence, and because it is the source and origin of all
laws.

Natural law is the first system whereby the eternal law

has been applied or made known to us. * * *

The natural law is made known to men in a twofold way,

first through natural reason, and secondly, through the law of

the Decalogue written on the Mosaic tablets. � * �

The jus gentium is the most closely related to the natural

law.
All the precepts written by God in the hearts of men,

pertain to the natural law, a fact which may be gathered from

the words of Paul [Romans, chap, ii (vs. 14-15)]: and all pre

cepts which may clearly be; inferred by reason from natural

principles are written in [human] hearts; therefore, all such

precepts pertain to the natural law.

The commands relating to the restitution of the property
of another, or the return of a deposit, or observing good faith,
to telling the truth, and to similar matters * * * pertain in the

highest degree to the province of the natural law.

It should be further noted that, among the precepts of

natural law, there are certain ones, dealing with pacts, agree

ments, or obligations, which are introduced through the will of

i This article is a continuation and further development of the thesis

advanced in The Modern Law of Nations and Its Municipal Sanctions,
which appeared in the January (1934) issue of this Joubnal.

* Secretary of the Carnegie Endowment for International Peace;

Professor of International Law and Jurisprudence, Georgetown Law

School.
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men. Such are the laws relating to the observance of vows and
of human promises, whether these be made in simple form or

confirmed by oath; and the same is true of other contracts,
according to the particular characteristics of each; and true,
also, of the rights or duties arising therefrom.

In the case of any contract or commercial agreement * * *

the observance of the contract after it has been made * * * per
tains to the natural law. * * *

Likewise, treaties of peace and truces may be placed under
the head of the jus gentium in the strict sense of the term;
not in so far as relates to the obligation to observe them after

they are made, since this obligation pertains rather to the

natural law; but in so far as [offers to make] such treaties

should be needed, and not refused, when duly presented, and
for a reasonable cause. * * *

With regard * * * to peace, truces and ambassadors, * * *

all the [rules] on these points have their foundation in some

human agreement, in which both the power to contract [a
treaty or convention] and the obligation arising from that

treaty or convention and demanding good faith and justice,
have Tegard to the law of nature. Only the exercise [of these
powers] may be termed a part of the jus gentium owing to the

accord of all nations with respect to the exercise of such facul

ties, generally speaking. And this actual use [of the powers
in question] is the effect of law, and not law itself; for the law
under discussion does not spring from such use; on the con

trary, the use has its source in the law.

It remains that we explain in what manner the computa
tion of this "major portion" should be made, or of what per
sons it is composed. There is a general agreement on this

point, that there should be reckoned in this number only such

persons as can give consent to a legal custom. All infants are,

therefore, excluded, and all persons mentally defective. Some

would also exclude women entirely, on the grounds that they
can exercise no legislative authority. Among men, they ex

clude all below the age of twenty-five years. However, I can
not find any oasis in law or any justification in reason for the
the exclusion of the last two groups.�Francisco Suarez.

HEREIN does Francisco Suarez differ from Fran-

claim that Suarez had a hand in the founding of the modern
law of nations ; he could at most only be considered as con

firming what Victoria had already proclaimed. He did
indeed confirm what Victoria had stated; but that is not

all. He has added a something, and that something gave

to the conception of the great Dominican nothing more nor

less than a philosophy of law and of the modern law of

If they do not differ, we can not
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nations. Indeed, this is so evident that Dr. Jan Kosters,2 a

distinguished countryman of Grotius and a judge of the
Supreme Court of the Netherlands, who has devoted him
self to this problem, says that after the labors of Suarez
the fruit of the international tree was ripe for plucking.
And we in our own behalf have ventured to add, on a for
mer occasion, that it was the hand of a Netherlander, the
hand of Grotius, that plucked it.3
Here we have a threefold relationship. First the ex

pounder; second the philosopher; and third, the compiler,
or, if that term be looked upon as belittling, the purveyor
of the ideas of others, or, rather, a popularizer in the best
sense of the word. And as a popularizer the services of
Grotius to international law should never be overlooked.
The modern law of nations of which Victoria was the ex

pounder, Suarez the philosopher, and Grotius the systema-
tizer, is the contribution of what we may call, and indeed
must call, the Spanish School of International Law. For
if Grotius was not a Spaniard by blood, he was a Spaniard
in his conception of international law, and so far as the
basic principles of his system are concerned, he was in

dubitably a member of the Spanish School.
The contributions of Suarez to the epoch-making exposi

tion of Victoria are the analysis and definition of the gen
eral and specific kinds of law, their origin, their nature,
their various forms or categories: the law natural in its
several manifestations, the law of the state in its individual

capacity, and the law of the states in their international
capacity�in other words, the law of nations.
Both Victoria and Suarez were churchmen, and, in the

highest and best sense of the word, they were theologians.
They were also jurists, because the conception of theology
of that day was an all-pervasive science embracing the con

duct of men and women.4

2 J. Kosters, in Fondements du Droit des Gens, published in the

Bibliotheca Tisseriana (Leyden, 1925), Vol. IV, p. 32.
3 James Brown Scott, "Suarez and the International Community,"

Addresses in Commemoration of His Contribution to International.

Law and Politics (Catholic University of America, Washington, 1933)
pp. 45-6.
* The view of Victoria is expressed in the words of his Reading De

Potestate Civili: "The duties and functions of the theologian extend
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Victoria was a practical man as well as a theorist, and
a profound student of law in its various aspects. But when
he found himself face to face with the American problems
thrust upon his country by the western voyage of Columbus,
he deemed it his duty to furnish a solution, and in furnish

ing the solution, he dealt with conclusions rather than with
the premises leading to such conclusions. With the solu

tion his work was complete; his task was finished. Yet

even if we accept the conclusions and the reasoning by
which they could be applied, not merely to a single con

crete case, but to all concrete cases of a like nature, when
and as they might present themselves, we still would need
a philosophy which would justify and integrate the abstract
principles behind the conclusions. This philosophy was the
contribution of Suarez, although it; may not have been his
conscious purpose to complete theoretically what Victoria
had begun practically.
If it may not be said that Victoria passed the torch of

the new learning in matters international to the hand of
Suarez, there was, nevertheless an interval of but two years
between the demise of the founder of the modern law of
nations and the birth of him who was, to reiterate what can
not too often be stated, to furnish law with its indispensable
elements, and to state and define the different kinds of law,
assigning each to its place, in such a way as to leave as his

over a field so vast, that no argument, no discussion, no text, seem

alien to the practice and purpose of theology. And this may account

for the fact that the lack of able and sound theologians is as great
as�not to say greater than�the lack of orators which is mentioned

by Cicero, and which he explains by saying that men who are dis

tinguished and skilled in every science and in all the arts are very

rare. Theology, indeed, is the first of all those sciences and studies

which the Greeks call theologia." Francisco de Vitoria, De Potestate

Civili, a relectio dated Christmas, 1528. Latin Text, Simon's Edition
of the Relectiones Morales, Cologne and Frankfort (1696).
Suarez, in the Preface to his De Legibus, expresses a somewhat simi

lar view in different language : "For just as theologians should ponder
concerning God for many other reasons, so also should they ponder
concerning Him, for this reason: that He is the final end toward
Whom rational creatures tend and in Whom their sole felicity consists.
It follows, then, that sacred doctrine has this final end in view, and
that it also sets forth the way to attain that end; since God is not only
the end and, as it were, the goal, towards which all intellectual crea
tures are drawn, but also the cause whereby the goal is reached."
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legacy to the world a law with a philosophy and a philoso
phy of law. Although Suarez never stood in the presence
of the maestro, he studied at Salamanca and grew up in its
noble traditions. St. Thomas Aquinas had become, as it
were, through Victoria, the patron saint of the university,
so that Suarez lived, in very fact, his impressionable years
in an atmosphere absent elsewhere�the atmosphere of Vic
toria, enlarged and enriched by the spirit of Aquinas. This
atmosphere of Victoria was very real, because the doctrines
which he had developed and taught during the twenty years
of his professorate at Salamanca were in turn professed
with the earnestness of disciples by those who had sat at the
feet of the master. And truly it may be said that these
doctrines not merely entered into, but were indeed the very
foundation of what was to be known, in centuries to come,
as the "Spanish School of International Law."
And so it happened that, when Suarez himself was ready

to add his incomparable contribution to the Spanish School,
he found a law of nations already in existence, not wholly
lacking in philosophy�for none can deny that Victoria was

a philosopher as well as a jurist�but nevertheless lacking
a complete philosophical development.
The philosophy of Victoria was, however, for an occasion,

or rather to bring a concrete situation�arising from the
discovery of the New World�within the law of Christen
dom, thus universalizing it, whereas the purpose of Suarez
was to state the law universal and its elements in the ab
stract, with sufficient reference to concrete instances to give
it a substance and a body. With Victoria, the philosophy
of law was subordinated to its application ; with Suarez, the
desideratum was the creation of a philosophy which would

permeate not merely one form of law but all law, and would
therefore apply not to a single, but to every concrete situa
tion. Each, as it were, stands by himself; each is inde

pendent of the other; but together, through the combina
tion of the concrete and the abstract, they gave, to nation
and to nations, law and its philosophy.
Victoria's reputation as an international lawyer depends

upon his application of the general principles of justice in
relation to the one great concrete fact of his day and gen
eration�the discovery of the Americas.
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The reputation of Suarez, on the other hand, does not

depend upon his treatment of any single concrete situation
of his own day or of any other day. His statement of law
and its philosophy was in such terms as to apply equally to
his day or to any other day.
Through the discussion of a concrete situation, Victoria

formulated the principles of the modern law of nations and

pointed the way to their philosophic conception; through
the discussion of theoretical positions, Suarez developed, we
may say, a philosophy of law applicable to concrete situa

tions. From a different approach, they reached a common

goal�the establishment of a single and universal standard
of right and wrong in the relations of individuals within a

state, in the relations of states with one another and in the
relations of the international community composed of these
individuals and of these states.

Now Suarez has given us three masterpieces dealing with
law, as such, with its different branches and with the fun
damental principles inherent in each. The first of these mas

terpieces, the one with which we are immediately concerned,
is the Tractatus de Legibus ac Deo Legislatore, a large
volume of twenty books, published at Coimbra in the year

1612, Suarez being then prima professor of theology at the
University of Coimbra and its crowning glory, as Victoria
had been previously at Salamanca ; the second, the Defensio
Fidei Catholicae adversus Anglicanae Sectae Errores, pub
lished in 1613, also at Coimbra, the occasion for which was

the oath of allegiance which James I of England and VI of
Scotland had exacted from the Catholic subjects, unjustly
in their opinion, in the opinion of their Church and, we may
add, in the opinion of posterity ; and the third of the philo
sophical trinity was the Opus de Triplici Virtute Theologica,
left in manuscript at his death in 1617 and published four

years later simultaneously at Coimbra and Lyons.
It may seem strange to the uninitiated that the portion of

the latter work dealing with Charity is devoted to war, but
this was entirely proper according to the theology of his
Church, which considered it to be an act of charity to re

claim the erring from the evil of their international ways
by an act of force, if such were necessary. In this con

nection, it may be said in passing that the treatment of war
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by Suarez is, to all intents and purposes, similar to, though
not identical with, that of Victoria, thus demonstrating
beyond peradventure that, whether implicit or express, the
philosophy of each, at least in the matter of war, was both
in essence and in application the same.

For present purposes we need only examine certain por
tions of the vast treatise De Legibus�those dealing with
the specific phases and classifications of law, their differ
ences, and therefore their different applications. Let
us begin as Suarez begins, with the origin and authority of
all law, and first with the Proemium, or, in the language
of the present day, the Introduction.5
Law is of God, whether derived directly or through a

human legislator, and, this being the case, "the authority
for all laws must ultimately be ascribed to Him."
To turn for a moment to the third book, "What are the

elements of law?" They are three in number: the first,
"its binding force with respect to the conscience," which
Suarez called "its directive force" ; the second, "its coercive
force," by virtue whereof a violation of the law is punish
able ; and lastly, "the force by which a definite form is laid
down for contracts and similar legal acts," so that an act
contrary to the prescribed form is invalid.
Now law has a twofold nature. It is lex or jus. Of each

of these in turn.
Law in the sense of lex Suarez first defines in the terms

of St. Thomas, for, although St. Thomas was a Dominican
and the great glory of that order, he was adopted as its own

by every order of the Catholic Church ; and at the present
s The quotations from Suarez dealt with in the present article are

from a provisional English translation of the Latin text of selections

from his De Legibus ac Deo Legislatore, which translation, revised

where necessary, will appear, together with translations of selections

from the Defensio Fidei and of the complete text of Disputations XIII
and XVIII from the De Triplici Virtute Theologica, in a volume
of the "Classics of International Law" in the near future, ac

companied by a photographic reproduction of the Latin texts in a

separate volume of the series. It is therefore impossible to give for

the quotations footnote citations to the English translation, and it

seems undesirable to give references to the original editions of the

Latin texts�from which the translations are made�as such texts are

not only difficult to read, but difficult of access.
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day, by the Encyclical of Pope Leo XIII, under date of
August 4, 1879, and a brief of exactly a year later, the doc
trine of St. Thomas is declared to be the doctrine of the
Catholic Church.6

6 "Now above all the Doctors of the Schools towers the figure of

Thomas Aquinas, the leader and master of them all, who, as Cajetan
observes, 'because he had the utmost reverence for the Doctors of

antiquity, seems to have inherited in a way the intellect of all.' [On
II. ii, qu. 148, art. 4, in finem,]."�Leo XIII, Encyclical Aeterni Patris,
August 4, 1879;; in Acta Sanctae Sedis (Rome 1879), Vol. XII, p. 97

et seq.

"We, for the glory of Almighty God and the honour of the Angelic
Doctor, for the increase of the sciences, and for the common benefit of
human society, declare by Our Supreme Authority, that St. Thomas

Aquinas is Patron of Studies in Universities, Colleges, Lyceums, Catho
lic Schools ; and We desire that he be so held by all. * * * "�Leo XIII,
Brief of August 4, 1880; ibid., Vol. XIII, p. 56 et seq.
The views of Pope Leo XIII were confirmed by each of his distin

guished successors:
" * * * the capital theses in the philosophy of St. Thomas are not

to be placed in the category of opinions capable of being debated one

way or another, but are to be considered as the foundations upon which

the whole science of natural and divine things is based. * * * " Pius X,
Motu Propria- Doctoris Angelici, June 29, 1914; in Acta Apostolicae
Sedis, commentarium officiale Annus VI (1914), Vol. VI, p. 336 et seq.

"We are happy to recall that the philosophy of Aquinas was revived

by the authority and at the instance of Leo XIII; the merit of Our

Illustrious Predecessor in so doing is such, as we have said elsewhere,
that if he had not been the author of many acts and decrees of sur

passing wisdom, this alone would be sufficient to establish his undying
glory. Pope Pius X of saintly memory followed shortly afterwards in

his footsteps, more particularly in his Motu Proprio Doctoris An

gelici. * * *

Let everyone therefore inviolably observe the prescription contained

in the Codex of Canon Law that 'the study of philosophy and theology
and the teaching of these sciences to their students must be accurately
carried out by professors [in seminaries, etc.] according to the argu

ments, doctrine and principles of St. Thomas which they are in-

violately to hold'; and may they conform to this rule so faithfully as

to be able to describe him in very truth as their master."�Pius XI,

Encyclical StudHorum Ducem, June 29, 1923, ibid., Annus XV, Vol. XV,

p, 309 et seq.

The provisions of the canons mentioned above are as follows:

"Canon 5S9: Religious who have already studied their humanities

should devote themselves for two years at least to philosophy and for

four years to theology, following the teaching of St. Thomas (cf. canon
1366 � 2) in accordance with the instructions of the Holy See."

"Canon 1366 � 2: The study of philosophy and theology and the

teaching of these sciences to their students must be accurately carried
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Now this St. Thomas as a youngster was "a dumb ox" to
his fellow students. However, to his master, Albertus Mag
nus�now a saint of the Church�he was even then a youth
with a marvelous future. "You call him a Dumb Ox," he
says : "I tell you this Dumb Ox shall bellow so loud that his
bellowings will fill the world."7
What, then, is the definition of St. Thomas? "Law," he

says, "is a species of rule and measure in accordance with
which one is induced to act or is restrained from acting."
This is, however, only a point of departure for Suarez. The
definition seemed, for his purposes, to be "too broad and

general," for, without modification or explanation, law so

defined would apply not only to human beings�generously
defined by Suarez as "rational creatures"�but also to other
creatures, said by human beings to be less rational. Again�
for Suarez had one of the keenest minds of the Jesuit order,
noted for such keenness and for discrimination�the defini
tion of St. Thomas was, in his opinion,; too broad and too
general, because, taken without modification or explanation,
it "would relate not only to moral matters, but also to arti
ficial matters, not only to the good and upright, but also to
the base." Suarez, however, found a final and a grave
"obstacle," as far as his purpose was concerned, to the ac

ceptance of this definition, for, he said, "it would follow
that counsels are to be included under law," whereas his

opinion was that "according to the faith, counsels are

clearly distinct from precepts," from which he draws the
conclusion that "they are not included under 'law', strictly
speaking."
What, then, was Suarez' conception of law? "That which

pertains to customary conduct [mores']," by which defini
tion Suarez contracted, as it were, "the description given
by St. Thomas, so that it runs as follows : law is a measure,
so to speak, ofmoral acts" ; for, although law may otherwise
meet the three requirements, absence of the moral element,
out by professors [in seminaries, etc.] according to the arguments, doc
trine, and principles of St. Thomas which they are inviolately to hold."
�Codex Iuris Canonici, Pii X Pont. Max. iussu digestus, Benedict
Papae XV auctoritate promulgates. (Rome, 1917) Canon 589, p. 170;
Canon 1366 � 2, p. 398.

7G. K. Chesterton, St. Thomas Aquinas (New York, 1933), p. 74.
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we add in our own behalf, from any and every definition of
law as applicable to human beings, is fatal.

What, then, in a word, is the definition of law according
to the moral system of Suarez ? We do not need to specu
late. He says it squarely and distinctly within the compass
of a single sentence�"strictly and absolutely speaking, only
that which is a measure of rectitude, viewed absolutely, and
consequently, only that which is a right and virtuous rule,
can be called law." With the humility becoming a com

mentator, may we not express the hope that one day this
definition may find its place not only in every municipal
statute, but in the law of nations ?

So much at present for law as a rule of action.
But what of jus, in which the moral element not only en

ters but predominates? Jus, strictly speaking, Suarez de
fines as "a certain moral faculty which every man has,
either over his own property or with respect to that which
is due him." Illustrations? "The owner of a thing is said
to have a right"�that is jus�Suarez continues, "in that

thing, and the laborer is said"�to give the second illus
tration by which Suarez drives home his definition�"to
have that right to his wages by reason of which he is de
clared worthy of his hire." For this phase of the subject
he had even higher authority than that of St. Thomas,
which authority Suarez himself intimates.
What, then, is the distinction between lex and jus? Lex

may justify possession; but jus is not merely a matter of
law�it is the right itself. Where lex is appropriate, jus
is also appropriate ; but jus has a further implication. From
the etymological standpoint, jus and lex, if not synonymous,
have necessarily a point in common. "Jus," Suarez informs
us, is derived "from jubendum" and "lex rests on ordering
(jussio), or command." The consequence? It is that, so

far as an order or a command is concerned, the two may
seem to be synonymous, but, in the language of Suarez, "the
word jus has come to possess certain other connotations
which have not been transferred to the term lex." Of this
he gives a number of illustrations. "The act of a judge is
thus wont to be designated by the term jus." What are the
reasons ? "Because it ought to be performed in accordance
with the laws (leges), or because it sometimes seems to
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establish a law (lex), * * *; so that the judge, when he
exercises his office, is said to declare the law (jus dicer'e) ."
The outstanding theologians were, it would seem, as much

at home with the Roman law as with the law of their
Church; indeed, both were of Latin origin. But perhaps
it is well, thus early in the discussion of Suarez' conception
of law in its various phases and aspects, to show the nature
and the extent of this familiarity.
Where does he find this function of the judge in relation

to law? In a "title of the Digest: 'If any one fails to obey
him who declares the law.' " 8 In behalf of the law of his
Church, Suarez adds : "Moreover, in the canon law 9 we find
the words : 'Outside of his own territory, he who declares
the law may be disobeyed with impunity' "�a statement
which we shall see is fundamental with Suarez, when he
treats of domicile.
But if jus is to be taken as a command, to the extent that

it is synonymous with lex, it has nevertheless an ethical
implication, whereas lex has a merely physical or material
content�a distinction pointed out by St. Thomas, who ap

pears to have had in mind the Roman law and who, accord
ing to Suarez, says that "even the art itself by which
one determines what is just, is sometimes called jus." 10 To
enforce this distinction, Suarez himself appeals to the Ro
man law,11 "in which Ulpian quotes with approval the defi
nition of Celsus" to the effect that "jus is the art of the good
and the equitable." Whereupon Suarez comments that "this
definition would be suited, not so much to law (lex) itself,
as the jurisprudence (juris prudentiae) ," adding: "unless

'art' is taken in a broad sense, as referring to any method
or measure of operation."
What, then, is the conclusion of Suarez on this phase of

the question? "Through usage," he says, "the term lex is

properly applied both to written and to non-written [law],
so that jus in so far as it refers to lex is used interchange
ably with that term, and the two words are considered as

synonyms." However, this does not mean that the two

8 Digest, II, iii.
s Sext, I. ii. 2.
io Summa, II. ii., qu. 57, art. 1, ad 1.
n Digest, I. i. 1, � 1.
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terms are wholly synonymous. They are only the same

as far as they go together ; but jus advances from the. ma
terial domain of "command" to enter that of "justice," as

distinguished from lex.
Is there then a distinction between jus and "the equitable

and the good?"�a question which arises if we consider, as
Suarez does, that "jus is precisely the same as that which
is just, while the latter�meaning the word jus�is, in turn,
precisely the equitable and the good." Let us first examine
the meaning of "equity". According to Suarez, "in one

sense, it stands for natural" equity, which, in his opinion,
"is identical with natural justice." In Aristotle's concep

tion, it is "the emendation of that which is [legally] just";
but it is rather, in the words of Suarez, "the source or rule
thereof." The Latin term "aequitas" may be taken, how
ever, "in another sense * * * as being a prudent moderation
of the written law (lex)," that is, it transcends "the exact,
literal interpretation" of the written statute. "In this
sense," Suarez continues, "aequitas is spoken of * * * as

being opposed to jus in its strict meaning." This, it may
be said in passing, is the modern conception of equity.
Considering equity in this sense, Suarez holds that "the

terms 'equitable' (aequum) and 'good' (bonum) are ap
plied * * * to that which does indeed of itself possess these
qualities, even though it may appear to be at variance with
the letter of the law (lex)." Stated in another way, the
judge may temper his application of the law by a judgment
ex aequo et bono, on the basis of right reason and justice,
putting into effect that ancient maxim of equity: "The
letter killeth but the spirit maketh alive."
In a few phrases Suarez now states the whole philosophy

of equity : "In the interpretation of the laws, the good and
the equitable should always be regarded ; even if it be need
ful at times to temper the rigor of the words, in order not
to depart from what is naturally equitable and good."
With this as a background, Suarez comes to close

quarters with "jus," saying that he will use it "in its second
and proper connotation," so that the term "will become
synonymous with (lex) but only in so far as we shall now
be speaking of lex, too, in a general manner."
What, then, is law? To this question which we put



SUAREZ�HIS PHILOSOPHY OF LAW AND SANCTIONS 417

Suarez himself replies that it "is a kind of rule, establish
ing or pointing out, in regard to its own subject matter or
the operation with which it is concerned that mean which
is to be preserved for the sake of right and fitting action."
Here we have jus in disguise, that is to say, implied, with
out express mention, but nevertheless completely permeat
ing the definition. It is a universal rule having, as Suarez
says, "relation to all persons, in due proportion." And
summing it all up, he gives his definition in a single, brief,
and weighty sentence : "Law is a common, just, and stable
precept, sufficiently promulgated." It is common in that it

applies to all ; it is just in that it is equitable and moral ; it
is a precept, meaning a rule of action; it is stable, because
of its permanent nature ; and above and beyond all, it is not
something* secret, for it must be made known and in such
a way that, to paraphrase another ancient maxim, ignorance
of it will be no excuse.

It will already be evident that we are dealing with the

subject of law as treated by one who, although he was not a
member of the legal profession in the strict sense of the

term, was nevertheless, in the theory of law, a jurist to his

fingertips.

The second of the books of De Legibus is for us Suarez'

magnum opus, dealing as it does with the eternal law, the
natural law and the jus gentium, in the consideration of
which he assumes his rightful place as the founder of the

philosophy of law in its various phases, including the law
of nations. For this reason, our task will be a somewhat
close analysis of the second book, and, without ceasing to

be an analysis, it will rely upon and reproduce in no small
measure the very language of Suarez.
Let us begin with the "eternal law," for the reason that

it rightly occupies the "first place" with Suarez, "on account

of its dignity and excellence," and for the further reason,
which must be stated in his very words�because it is his

fundamental conception, without which his system would

not be, indeed could not be, what it is�that "it is the source

and origin of all laws."
Next of the "natural law" and of the link between the
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two. "Natural law," he says, "is the first system whereby
the eternal law has been applied or made known to us," and
this law of nature, as it is often called, "is made known
to us," Suarez continues, "in a twofold way, first through
natural reason, and secondly through the law of the Deca

logue written on the Mosaic tablets."
And the "law of nations," for which Suarez uses the

term "jus gentium" the only term by which it was known
in his day, "is of all systems the most closely related to the
natural law."
These categories and their inter-relations are appropri

ately set forth by Suarez by way of the introduction to the
second book.
In the third chapter, Suarez develops his idea of the

eternal law, saying that it "is a free decree of the Will of
God, Who lays down the order to be observed either gen
erally, by [the separate] parts of the universe with respect
to the common good or else specifically, by intellectual
creatures in their free actions." Here we have what may
be called its human application.
The eternal law may be looked at from two points of

view. In the first place, being eternal, it is "independent
of external promulgation," and in this sense it is without
"relation to creatures existing for the moment." It is, in
short, apart from all things created. It is the source as well
as the law ; it is timeless and ageless. It is, in other words,
the first cause.
From the second point of view, this eternal law is "pro

mulgated and binding at the same time," and it may be
called "divine" in so far as it has a "temporal relation to
creatures existing at the time," the term "divine" connoting
"adequate external communication and promulgation." The
promulgation, Suarez adds, may not be necessary to divine
law, but for human knowledge of it there must be "some
revealing token or sign whereby it is adequately promul
gated," and, being thus promulgated, it is a divine and
visible law and the means of application of the eternal law
to the affairs of men.
The divine law being related to or a part of the eternal

law and revealed from time to time, its binding force "pro
ceeds," Suarez says, "immediately from" the eternal. And
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since it is applicable to human beings, it may be called
"human law"�but only in its application, not in its nature.
Now there is a human law which is not divine, in that it
is made by human beings and, derived from that source, its
binding force is not divine; for the human law is not eternal
but "something created and temporal, inasmuch as this
law is formed and perfected in the mind and will of man,"
and therefore is "a law of man and not of God Himself."
Nevertheless, "human law is an effect of eternal law," since
it is only law "by reason of its participation [in the eter
nal]"; in other words, human law, to be law, must be in
accord with the eternal verities, or, as we have previously
said, the first cause; or, in the Greek conception, it must
conform to what they were pleased to call "design in
nature."
Human law has, nevertheless, its own binding force, to

the extent that "it is dependent upon principles of the eter
nal law." And the example is : the precept that obedience
is due to superiors." Human, law, however, is to be right
eous, that is to say, it is to be just and it is to be moral.
Therefore it should, in Suarez' language, "conform to the

eternal," from which it follows that the human law is re

lated to the eternal law, although not in the same direct
sense as is the divine law, which may be defined as the
eternal law made evident. Now the immediate source of
the divine law is the eternal law, without the intervention
of a human agency, while the human law is not only ad

ministered, but is formulated by men, "the latter," in
Suarez' language, "being not only an incidental cause * * *

that is, not merely establishes and appliers of this law ; but
also the essential cause�that is, the creators of the law
itself." What is the result? The force and efficacy of
the human law comes "directly from the will of the human

legislator." And Suarez sets forth in two sentences, which
deserve to be called "classic," the obligation of the divine
and human law :

"1. In the case of the divine law, the obligation is derived im

mediately from God Himself, since in so far as that law exists

in man, it has' no binding force save as it manifests the divine

reason, or will.
2. In human law, however, the obligation is not derived im-
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mediately from God; for in. so far as human law exists in those
who are subject thereto, it has an immediate relation to the will

of the prince who has the power to create a new law, as distinct
from the divine law, and from his will the obligation directly
emanates, although fundamentally this obligation proceeds in its

entirety from the eternal law."

But the difference is more apparent than real, as is also
stated in classic terms by Suarez :

"All men necessarily behold within themselves some sort of

participation in the eternal law, since there is no rational person
Who does not in some manner judge that the honorable course of

action must be followed and the base avoided; and in this sense,
it is said that men have some knowledge of the eternal law."

It may be asked, according to the conception of Suarez,
and indeed of Christendom, is not man the handiwork of
God? And what could be more natural than that he should
be, at least in some degree, a reflection of his Creator? It
is not given�to paraphrase Suarez�to every man, but

only to God to see the divine both in and through the human
law.
We now pass with Suarez to the second division, "natural

law," which he defines in a preliminary way as consisting
"in a true judicial act of the mind." This brief definition,
however, he feels should be expanded. The natural law is
not evident as are the ground beneath us and the heavens
above us; for the natural law may be called, he immedi
ately says, "the natural light of the intellect, inherently
adapted for prescribing what must be done * * * since men

retain that law in their hearts, although they may be en

gaged in no [specific] act of reflection or judgment." The
discovery of the natural law may be by means of deliberate
reflection, but it may also be instinctive; in either case it
is, as Suarez says, the result of "the natural light of the in
tellect." It is a thing inherent in man, in that it is in the
hearts of men because written there by God Himself�on

the authority of St. Paul�and, for us of the United States,
on the lesser authority of Alexander Hamilton. For does
not Hamilton say, in his reply to the "Westchester Farmer,"
that human rights "are not to be rummaged for among old

parchments or musty records. They are written, as with
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a sunbeam, in the whole volume of human nature, by the
hand of the divinity itself, and can never be erased or

obscured by mortal power." 12

Natural law, as we have said, is inherent. So also is
conscience. "Nevertheless," says Suarez, "the two are dif
ferent. For the term 'law' has reference to a rule respect
ing those things which should be done and framed in gen
eral terms; whereas conscience is a practical dictate in a

particular case, so that it is the application of the law to a

particular act, so to speak, rather than [the law itself]."
Natural law is the general standard; conscience is the

standard of the individual.
Let us state in a single sentence the obligation of the

natural law. As an emanation of the eternal law, the law

natural carries with it an obligation proceeding from the

divine will, that "men shall be bound to obey that which

right reason dictates."
Now what of human law, which, for present purposes, is

of two kinds? Both are human law in the sense that they
are not divine. The first is custom or the common law.
Neither of these is made by a particular person but grows
by human action. The human law considered in this gen
eral sense carries with it its own obligation, and this obli

gation, as will appear later, flows from the natural law

itself, and had an inherent sanction. Secondly, there is
human law in the specific sense, that is, the law of the

legislature, or, as we would say, the statute. This has' no

inherent obligation and therefore no inherent sanction ; for
the obligation, like the statute, is artificial; not being in

herent, it must be express, in order that the obligation may

be enforceable.
There is, however, a further distinction going to the very

essence of things. A statute makes a thing a crime and

therefore fixes a punishment for its violation. A statute

makes wrong the act which it condemns, whereas in the

domain of the natural law, a thing is in essence good or bad,
and the natural law does not make it bad but prohibits it
because it is bad, in other words, because it is inherently
evil. In this sense the natural law partakes of, and indeed

12 The Works of Alexander Hamilton, Edition by Henry Cabot Lodge

(New York, 1903) I, p. 113.
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is, divine law. What is the result? The natural law is a

moral law and therefore "embraces all precepts or moral

principles which are plainly characterized by the righteous
ness necessary to virtuous conduct." The converse is also

true, in that the natural law prohibits things essentially
evil. From the statement of Suarez there are two immedi
ate and inevitable conclusions, the first of which defines and
states the way in which the law of nature is revealed. It
is made evident, as we would expect from what Suarez has

already said, by "natural illumination," and the conse

quence is that "the natural law is binding in conscience,"
for the judge in the form of conscience is natural reason
itself.
Now it is a truism among writers on international law

that the law of nature is immutable. But Suarez was not
content with truisms. The natural law being synonymous
with rational nature, it "cannot of itself lapse or suffer

change" but will, as Suarez says, endure as long as the hu

man being is possessed of reason and freedom of will.
Natural law, therefore, exists and it continues to exist;
but it applies to conditions which are not immutable. The

precept is unchangeable; its application may vary from age
to age. For in Suarez' own language, "the natural law
discerns the mutability contained in the subject matter
itself," from which it follows that the mutability existing
in the nature of things is, as it were, a constant factor

and, again to quote Suarez, "adapts its own precepts to this
mutability, prescribing * * * a certain sort of conduct for
one condition, and another sort of conduct for another con

dition," so that Suarez is justified in logically drawing the
conclusion from his premises that "the law in itself remains
at all times unchanged, although according to our manner

of speaking and by an extrinsic process of metonymy, it
would seem"�we emphasize the word�"after a fashion,
to undergo change."
There are certain positive commands of natural law, and

there are certain things which are permitted, conceded or

allowed, or, in the language of Suarez, things "permissive,
negative, or concessive." With the things prescribed we

have already dealt, an example being those things which are

prohibited by the natural law as being inherently evil or
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commanded by it as being intrinsically good and "necessary
to virtuous conduct." In the second group which partakes
of the nature of a permission and not a command�"there
fall many things which * * * are permissible, or conceded,
to men." What are these things? "A community of goods,
human liberty and the like." And here Suarez proceeds to
state how such things, being merely permissible, may
change without violating the law of nature. For example,
he instances changes which are "in accordance with the de
mands of reason." "Nakedness is natural to man," accord
ing to Suarez. This nakedness, however, does not "require
covering in the state of innocence; whereas, in the fallen
condition of [human] nature, natural reason imposes a dif
ferent requirement. So also liberty is natural to man."
Why? "Since he possesses it by the force of natural law;
yet the law of nature does not forbid the loss, of his liberty."
We may ourselves advance an example: a captive might
under the ancient conception be put to death, or if his life
were spared he might be deprived of his liberty ; and neither
would have been contrary to the law of nature. This is a

first group of examples.
There is a second dealing with another phase of the sub

ject�the "foundation" of a right not absolutely prescribed
by natural law, the foundation being "in a natural disposi
tion." This is the case of a son inheriting from an in
testate father, according to the Digest.13 The example
given is of so frequent occurrence that it may not seem to
need comment; yet, as Suarez uses it in order to establish
a fundamental principle of large implication, he should be
heard in its behalf and in his own words : "For the natural
law, although it does not absolutely prescribe that this
shall be so, does incline toward this [arrangement], which
follows from it naturally, so to speak, unless an impedi
ment arises from some other source." In like manner, he
instances by way of example the credence given to two wit
nesses. Proof being needed, two witnesses are considered
sufficient for the requirements, and this custom, according
to Suarez, may be said "to pertain to the natural law," in
its permissive rather than in its prescriptive phase, "un-

13 XXXVIII. vi. 7, at end.
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less," he adds, "for special causes some other [require
ment] is added, or imposed [in substitution]." Here the
Bible may be quoted in his behalf; for is it not said: "In
the mouth of two or three witnesses every word may
stand."14
Suarez now takes up certain "precepts of natural law,

* * * dealing with pacts, agreements, or obligations." The
first two are truly "introduced through the will of men,"
and the obligations he has in mind are also those created by
the human will. The examples he gives are laws for the
"observance of vows, * * * whether these be made in simple
form or confirmed by oath." They form a special class.
But the principle involved applies to other contracts and
also the rights to which they give rise.
Such are, it is believed, the stock examples of natural

rights; the duties and obligations, of which are stated in
three simple Latin words, Pacta, sunt servanda. With this
natural precept of three words, law and order and fair deal
ing are possible ; without it, unfair dealing, leading, it may
be, to anarchy. It is the foundation of a governed world;
for, if solemn agreements are not to be kept, there is no such
thing as law and order, natural or human. Indeed there
are many jurists�among them international lawyers of
repute�who regard these three words as stating the whole
obligation of the law natural with all of the proper and
reasonable consequences which flow from such obligation.
And indeed, even the positivists accept the phrase, uncon
scious though they be that in so doing they are stamping
with their approval the obligation of natural law and its
necessary or reasonable consequences; in other words, by
admitting the obligation of natural law they recognize,
perhaps unwittingly, the existence of a natural juris
prudence.
In order that there be no doubt about the matter and its

importance, it may be said that there is a consensus of
opinion in the civilized world that, if the common rights of
men are not natural rights, they are, even if "acquired," so
fundamental as to be beyond the power of prince, legis
lature, or even the people themselves to touch.

" St. Matthew, rvtii, 16.
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So much for precepts of the natural law�or at least
their consequences�in which the hand of man is visible.
There are others equally binding, as Suarez says, because of
their "subject-matter, and independently of any prior con
sent by human will." These are affirmative�"positive pre-
,cepts of religious devotion to God, of filial piety, of mercy,
and of almsgiving to one's neighbor"�and negative, of
which examples are those "against killing, against slander,
and similar prohibitions." In so far as the precepts intro
duced by the will of man are influenced by human will, they
are mutable to that extent, whereas the precepts independ
ent of human will are, as Suarez himself says, "exceedingly
changeable," and frequently require "correction and alter
ation." This simple statement of Suarez is of immense im

portance, as it recognizes the change in law from time to

time, to meet the changing conditions upon which the prog
ress and the civilization of the world depends; in other
words, we have a rigid law as regards the fundamentals of
right and wrong but a variable law in their application to
changing conditions. Therefore it follows as a necessary

consequence from the immutability of the natural law as

such that "no human power, even though it be the Papal
power"�it is to be borne in mind that Suarez is speaking�
"can abrogate any proper precept of natural law, nor truly
and essentially restrict such a precept, nor grant a dispen
sation from it."
He advances four proofs in behalf of this positive asser

tion. As Suarez is considered the last of the schoolmen�

meaning the last who had something worth saying and said
it in the manner of the schoolmen�the proofs in behalf of
the assertion under consideration are given in his own

words as a perfect example of his mastery of the scholastic
method.

"1. The first proof of this assertion is drawn from the state
ments made in the preceding chapter; for it has been shown in
that chapter] that the natural law, in so far as its precepts are

concerned, is by its very nature unchangeable; and men cannot

change that which is unchangeable; therefore, * * * ."

This proof is confirmed in the true scholastic manner "by
the fact that the natural law, in all its precepts, relates to
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the natural qualities of mankind; and man cannot change
the nature of things ; therefore, * * * ."
Suarez now passes to the second proof, in which the as

sertion in question is proved by the fact that :

"2. In the case of every precept of natural law, God is the law

giver; and man cannot change a law that God has established,
since an inferior cannot prevail as against his superior."

The next proof is the argument that

"3. The natural law is the foundation of human law, there

fore, human law cannot derogate from natural law; [since],
otherwise, it would destroy its own foundation, and, consequently,
itself."

These three proofs would seem to be unanswerable; but
Suarez, being a schoolman, is not content to convince; his
purpose is to overwhelm his adversary. Therefore he
continues :

"4. If human law could derogate from natural law, it would be

possible for the former to make an enactment in opposition to the

latter, since one can conceive of no other way of changing natural
law; but [human law] cannot make such an enactment; there

fore, * * *
.

To readers of his day, this method of argument would
seem the natural way of proceeding, but having pity, as it
were, on us moderns, who have fallen into strange ways,
Suarez, after having proved his major premise, calls our

attention specifically to the minor premise, and incidentally
clinches his argument beyond all peradventure of dispute.
"The minor premise is proved thus: what is contrary to
natural law is intrinsically evil ; therefore the human law in

question would relate to an intrinsically evil matter, and in
consequence would not [truly] constitute either jus or lex."
This would indeed be unfortunate; for if it is neither, it
is nothing in the realm of law.
But still Suarez is not content. For his proof of the

minor premise, he must have a confirmation and he finds it
in "the fact that, for this [same] reason, a custom"�mark
the word�"opposed to natural law cannot make a legal
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rule." Hitherto he has been dealing with the syllogism, its
parts and its consequences, but in order to make assurance

doubly or trebly sure, he invokes the authority of the
Decretals 15 and "the Gloss thereon," to the effect that "the
natural law is immutable in so far as concerns its com

mands and prohibitions." To us this would seem sufficient,
but Suarez must have another authority, and he finds it in
a similar passage "in the Gloss on Decretum, I. v. 1, where
Gratian"�himself the compiler of the Decretum�"says
that the natural law is unchangeable ; [a statement] which
he repeats in * * * Decretum, I. vi, last canon."
There is, however, a second brand of precepts of natural

law which constitutes an exception to the assertion which
Suarez has so convincingly proved. For there are, as he
has already informed us, certain precepts of the natural
law depending for their binding force "upon a prior con

sent of human will" and upon its efficacy "to issue in some

action." This kind of precept "may sometimes be subjected
to human dispensation." Why? Because such a dispensa
tion does not involve "a direct and absolute abolition of
the obligation of natural law" but merely a remission,
which affects the subject-matter of the precept. The re

mission which brings about the change "is not contrary to
natural law," because it depends not upon a change of the
law itself but upon a change in human volition. This being
the case, a superior may, in this sense, alter the obligation
of the natural law, but only in remitting its obligation in the
special manner thus indicated by Suarez. The essence of the
transaction is the remission of a duty or an obligation.
Such remission may be, and usually is, by a superior to
whom the duty or obligation is due. On the other hand, the
private individual may, in certain instances, take such ac

tion in his own behalf, as in the case of one who remits "the
natural obligation arising from a promise," or the "obliga
tion arising from a mutual contract by effecting a dona
tion" : in plain English, the remission of a debt or indebted
ness. In this case, the law upon which the obligation de

pends still remains, but the subject-matter having changed
hands, the obligation ceases. The "dispensation," to use the

15 1. iv. 11.
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technical expression, is, as Suarez rightly says, "from fact
rather than from law."
But the change in subject-matter may be brought about

by laws as well as by individuals, superior or private. The

example of this which Suarez gives is derived from human

law, and he here instances the "jus gentium or the civil

law," that is to say, the law of nations�or the municipal
law of a single nation. Through either of these there may
be "effected in the subject-matter of the natural law a

change of such sort that, by reason of it, the obligation im

posed by natural law will also change."
Let us take an example�not merely a change, but a suc

cession of changes in the subject-matter brought about by
the jus gentium. There is the precept, "Thou shalt not
kill"�a natural precept, if ever there was one. The pre

cept presupposes that there is no just cause for taking
life. But suppose a war breaks out�to use the most com

mon example in antiquity and one which is not wholly a

stranger to our own day. A life for a life : he who would
kill may himself be killed. This was both recognized and

regularized by the jus gentium�the change making that

legal which otherwise would not have been so under the
natural law. This, however, is but the first change. Later
the procedure was not to put prisoners to death but to re

tain them as captives, that procedure being more service

able, inasmuch as a living slave was more profitable than
a dead enemy. This, too, was recognized and approved by
the law of nations. Still later, the prisoner was allowed�

or others in his behalf�to purchase freedom from slavery
(or some other form of captivity) by the payment of a

round sum technically known as "ransom money." Again
the change of subject-matter entered into the law of na
tions. Finally, prisoners are today exchanged for prisoners,
as it is apparently to the advantage of each of the contend

ing parties to get rid of what might at times be an incum

brance, and to have returned to them the one-time pris
oners. However, the element of profit is not overlooked.
Private soldiers are exchanged for private soldiers and
officers for officers�but only officers of the same rank.

Here we have an example, or rather a series of examples,
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running through countless ages, bearing out the truth of
Suarez' statement.
As to the basis in reason of changes of whatsoever kind

which may affect the obligation of the natural law without

changing the nature of the law, we must assuredly quote
the exact language of Suarez, generalizing as it does the

question and adding an interesting and a priceless illustra
tion taken from the first authority in the Church after St.
Paul, and one to whom international law is forever in
debted. "And finally, the rational basis of the assertion in

question is that such a mode of change is not inconsistent
with the necessary and changeless character of the natural
law; and that, for the rest, it is convenient and frequently
necessary for men, in accordance with the various changes
of estate which befall them." Suarez now invokes the

spiritual authority of St. Augustine in the form of a ma

terial illustration : "In this connection, too, one may fittingly
apply the familiar illustration drawn from Augustine, that
just as the science of medicine lays down certain precepts
for the sick, and others for the well, certain ones for the

strong, and others for the weak, although the rules of medi
cine do not therefore undergo essential change, but merely
become multiple in their number, so that some serve on one

occasion, and others, on another occasion; even so, the
natural law, while it remains [in itself] the same, lays
down one precept for one occasion, another, for another
occasion ; and is binding [in one of its rules] at one time,
and not binding previously and subsequently, and this with
out undergoing any change in itself [but merely] because of
a change in the subject-matter."
There is another precept of the natural law with which

we of the United States have had a long and painful but a
chastening experience: liberty for the white; slavery for
the black; liberty, now, fortunately, for all human beings.
Of "liberty" Suarez says : "Liberty, rather than slavery, is
[a precept] of the natural law." The reason? That "na
ture has made men free in a positive sense, so to speak, with
an intrinsic right to liberty, whereas it has not made them
slaves in this positive sense, properly speaking." The
American Declaration of Independence set forth the same

principle in recognizing that "all men are created equal,"
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with a right to "life, liberty and the pursuit of happiness."
Now, liberty, in the conception of Suarez, was a natural
right�indeed, a precept of the law of nature. Neverthe
less, it was a right, Suarez says, which man might renounce,
and in the case of punishment, society might renounce it
in his behalf. In that sense, therefore, slavery or a form
of servitude is permissible by the law of nature. Today,
fortunately, we no longer avail ourselves of this permission
as regards slavery, and indeed the individual can not, of
his own free will, make himself a slave. He can only be de

prived of his liberty by due process of law, as Suarez later

implies, and then solely as a means; of punishment, or for
the good of society, as in the case of insane persons.
"Nature," Suarez continues in the same passage, "has

conferred [upon men] in common dominion over all

things, and consequently has given to every man a

power to use [these things]." "But nature," according to
Suarez and according to writers generally, does not confer
"private property rights," to be exercised by individuals
to the exclusion of the other members of the community.
Nevertheless, ownership of private property is today the
rule. Community of property, to be sure, existed under
natural law; but was it prescribed by natural law? It may
or may not have been so prescribed, in the opinion of

Suarez, but while common ownership continued, there was,
in his language, "a positive precept of natural law, to the
effect that no one should be prohibited or prevented from

making the necessary use of the common property." This
was so in the days before private property ; and indeed it is
still so, as Suarez points out, "with regard to those things
which are common, and for so long as they are not in any

way divided."
It would seem that the high seas constitute the best illus

tration for Suarez' statement that "no one may be pro
hibited from the common use of such things, generally
speaking, that is, aside from, cases involving special neces
sity or a just cause�such cases, we may add, as necessary
jurisdiction over the marginal waters, and occupation of

parts of the sea by belligerents in time of war. What is the

application of the natural law after division of community
into private property has taken place? "The natural law,"
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Suarez says with admirable brevity, "forbids theft, or the
undue taking of another's property."
Let us consider somewhat further the matter of lib

erty, to which Suarez has already referred and upon
which we have made an anticipatory comment. "Nature,"
he says, "although it has granted liberty, and dominion
over that liberty, has, nevertheless, not absolutely forbidden
that it should be taken away." What are the reasons which
justify its withdrawal? Since "Man is lord of his own

liberty, it is possible for him to sell or alienate the same."
Fortunately this disposition of one's self has gone by the
board ; in other words, we have here an example of a change
in the application of the natural law as the result of the
civil law, and that subsequent to Suarez.
As could the individual in Suarez' day, so the common

wealth, made up of individuals, could in his day as well as
in ours, alienate liberty, "acting through a higher power,
which it"�meaning, of course, the commonwealth�"pos
sesses for the government of man." Is this simply because
the commonwealth may possess the physical power. No. It
must be "for a just cause." What is this cause? "By way
of a punishment." And the whole thing is summed up by
Suarez in a single sentence : "For nature also gave to man

the use and possession of his own life; yet he may some

times justly be deprived of it, through human agency."
With a firm hand Suarez draws a distinction between

mandatory natural law and the law concerning dominion,
whether over self or over property. The former "com
prehends rules and principles for right conduct which
involve necessary truth, and these," he continues, "are
therefore immutable." And the reason is that these rules
and principles of the mandatory natural law "are based

upon the intrinsic rectitude or perversity of their objects,"
that is, they command or prohibit a thing because it is good
or bad, whereas the civil law�meaning the law applicable
within a nation�or the law of the international community
makes a thing good or bad by the very fact that it com

mands or prohibits it.
Thus far of the mandatory natural law.
"The law concerning dominion"�whether over liberty

or property�"is merely the subject-matter" of the man-
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datory law, Suarez meaning thereby that the existence of
a certain fact or "a certain condition or habitual state of

things," when recognized, is protected by the mandatory
natural law. Thus, as an example, when natural law per
mitted a change of dominion by the division of community
into private property, the mandatory natural law stepped
in with the command that private rights should be respected.
The succeeding passage deals with the higher rights, and

is quoted without a break, in order to show the manner in
which Suarez considers and safeguards such rights, per
mitting their change under natural law yet protecting the
new rights brought into being because of the change. "It
is evident," he proceeds, without a pause, "that all created

things, and especially those which are corruptible, are

characterized through nature by many conditions that are

changeable and capable of being abolished for many causes.

Accordingly, we say of liberty and of any similar lawful

right, that even if such a right has been positively granted
by nature, it may be changed by human agency, since it is

dependent in the individual persons, either upon their own

wills, or upon the state, in so far as the latter has lawful

power over all private individuals and over their property,
to the extent necessary for right government." This is in
essence a philosophy not only of law but of government.
Suarez now passes to a consideration of the two points of

view from which natural law may be regarded: the first,
natural law, as such; and the second, as it may find its

expression in a positive law. In the latter case, the

positive law, in so far as it includes natural law within its

terms, is only declaratory as it can neither make nor un

make the law natural. It is, in the words of Suarez, "a
reminder of the natural law." It is "declarative," just as
were, to use Suarez' illustration, "the moral precepts of the
Decalogue in the Old Law." The same may also be said of
those human laws involving natural justice, of which
Suarez gives a trio of interesting examples : the first, that
a "deposit" is to be returned; the second, that a promise
must be "fulfilled"�which would fall under the rubric

Pacta sunt servanda; and the third, contrary to the unfor

tunately well-nigh prevailing view of the present day, "that
a wife must not be separated from her husband."
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Thus in a word the natural law may be declared by the
positive law, or it may be considered as it is in itself and,
Suarez adds, "as it is conceived or dictated by right rea
son"�which the learned St. Germaine had said, in his
Doctor and Student, written and published before Suarez
was born, is the English for natural law.
But simple as this may seem when stated by Suarez, he

himself felt, as must we who only dabble in the law of na

ture, that "many natural precepts require a great deal of
exposition and interpretation in order that their true sense

may be established."
There are various reasons why this should be so. Among

those which Suarez mentions are the fact that "human ac

tions, in so far as concerns their righteous or wicked
character, depend to a great extent upon the circumstances
and opportunities for their execution." In English we

have a colloquial expression which means much the same

thing : "Circumstances alter cases"�the more so as natural
law permits the good and prohibits the bad because they
are good and bad. This being the case, we must inquire,
Suarez continues, "into the conditions and circumstances
under which the act concerned is essentially good or evil,"
which inquiry�still in the words of Suarez�is "the inter

pretation of a natural precept with respect to the true sense

of that precept."
Now there are two processes which, to a certain extent,

are similar and may often be confused. But Suarez had no

intention that either he or his reader should misunderstand
the distinction between "equity" and "interpretation" ; for,
while "interpretation," as distinct from "equity," applies
to every law� natural, municipal, or international�

epieikeia�which we shall render as aequitas, to avoid the
familiar "equity" of chancery in English law�"has no

place in any natural precept," as such, "for the law of na
ture is inherently good and perfect of itself," and a thing
perfect can not be perfected by aequitas. More than one

authority prior to Suarez had apparently confused

"aequitas" and "interpretation," and the errors of his op

ponents serve, as it were, to light Suarez on his course.
Take, for example, the precept concerning the "return of

a deposit," cited by no less an authority than Cajetan, who
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appears to have considered such a transaction as a case of
"aequitas"; but in the opinion of Suarez, what happens is
that "we make an interpretation to the effect that it�the

precept�is not binding when the return of the deposit
would be contrary to justice or to charity." But this inter
pretation is) not, he informs us, aequitas. In this view of
things, there is the clear implication that justice and char
ity are inherent in the natural law. In the words of Suarez,
"right reason lays down not an absolute dictate that de

posits must be returned, but a dictate that they shall be
returned only under certain implied conditions required by
the principles of justice and charity." This interpretation
does not affect the universal character of the rule of na
tural law but implies its universality above and beyond
circumstances. In other words, the principle holds; it is
the circumstances which change.
Before going further in his discussion of this phase of the

question, Suarez considers it well to define epieikeia�or, as
we prefer to say, aequitas. It is nothing more nor less than
the "emendation of a law, or of that which is legally just."
But as natural law is just and is founded upon right rea
son, which, in turn, is the spokesman of truth, it is clear
that natural law cannot be amended. Still dealing with the
distinction between "interpretation" and "aequitas," Suarez
shows at this point the danger of confusion from another
source. Supposing that an obligation of the natural law
should be held by proper judicial authority to lapse be
cause of a change in the subject-matter�a situation with
which Suarez has already dealt�would this be aequitas?
No, says Suarez, for "this is the result, not of epieikeia, but
of a change in subject-matter." What is the effect of the
aequitas which Suarez has in mind ? It is, in a word, an ex

emption from the law.
Now this being the case, can there likewise be an exemp

tion from the universal law through interpretation? Suarez
answers in the negative, adding that "a dictate of right
reason * * * is imposed universally." This does not mean
that with changing conditions it may not lapse under cer
tain conditions, but it does mean that as long as the circum
stances remain unaltered and the law therefore universal,
there can be no exemption from it.
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As an illustration of the universality which he has in
mind, Suarez takes the simplest of examples of philosophi
cal science, the case of a human hand, which science de
crees should have only five fingers�although not in an ab
solute sense but in a sufficiently limited sense to permit of
exceptions. However, until human hands generally have
more or less than five fingers, the decree is universal, that
is to say, there can be no change in the application of
natural law until the conditions themselves change�in this

case, a finger more or less. Under such circumstances, the
natural law would hold and be applicable unless the ma

jority of hands had more or less than five fingers.
It is obvious, therefore, as Suarez proceeds to point out,

that in those natural precepts which "are always binding,
there is no place for interpretation, since there is no place
for variation."
The case is different, however, with reference to precepts

which are "not binding for all occasions." The question
then arises as to whether the determination of the circum
stances under which they are not binding is a matter of

aequitas. When the natural law in question is expressed
in terms of positive human law, then the existence or extent

of the obligation may be determined, not only by inter

pretation and aequitas, but may even be subject to dispen
sation. This, however, is a matter of positive law and

hence, Suarez says, "has no bearing on the question in

hand."
Again, the obligation may be determined "through na

tural reason itself," continues Suarez ; but in this case, it is

not aequitas which is involved, "since there is no exception
from the law nor emendation of the precept." There is

rather a "simple understanding"�neither an exception
nor an emendation ; in other words, an understanding of the
law is based not upon aequitas but upon the use of reason.

"In the case of positive law," to which Suarez now turns,

"interpretation by epieikeia * * * does not refer to the act

forbidden by the law ; nor to any obscurity in the words of

that law," it being here assumed that the "act is one for

bidden on the basis of its very form, and that it is com

prised within the terms of the law, in their strict sense."

On the other hand, the question may arise as to what
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was the intent of the lawmaker, and this is a case when true

aequitas comes into play. But the process should serve to
reveal the intention of the lawmaker, for human law is the

expression of a human intention, presumed to be just, as

otherwise it is not law.
To drive home again his view that aequitas has "no place

in the natural law," as such, Suarez here definitely and

finally separates it from the natural law byi the statement
that "this procedure, however, has no place in the natural

law, because it"�meaning the natural law�"is founded pri
marily, not upon the will that prohibits, but upon the na

ture of the inherently evil act itself."
The difference between human and natural law is this:

In the human law, we look for the intent of the lawgiver;
in natural law, there is no intent�there is a command, a
permission, or a prohibition. It may happen that neither
the command nor the prohibition is expressly stated, in
which case the one or the other is discovered through the

application of right reason ; but that is a process of under

standing, not of seeking the intention of the lawgiving, as is
the case with human law.

Suarez has thus far dealt largely, if not wholly, with
natural law, mentioning incidentally the law of the state
and the law of that larger community of states, to which
law he gives the name of jus gentium. Let us for a moment
consider the implications of Suarez' conception of the law
of nature. In this system natural law is to be looked upon
as the foundation upon which he is to erect his structure
of justice, national and international. National justice
expressed in the form of law and applying to individuals
within the state is, as it were, the first story of the struc

ture, upon which international justice, binding alike indi
viduals as such, and individuals grouped in states, can be
said to rest. International law, therefore, is based, so to
speak, on two firm foundations. Natural law, the law of
the human being as such, which he inherits but does not
make, is thus the basis of the law of the individuals form
ing the state, with such additions as may be made by the

proper agency of the state from time to time to meet their

special needs. And to this extent the law of the state is
the work of human hands. The jus gentium, though not
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identical with the law of nature, is like it in its generality.
And it is also like the non-statutory law of the single state
in so far as it is made either slowly, and it may be uncon

sciously, though usage and custom; or it is made by agree
ments of the states�which, in Suarez' lifetime, had not at
tained the proportions of our day and of our world.
But even though the three forms of law may be distinct,

they are one in that the standard of each and all is, or
should be, the universal test of right and wrong; and it is
the glory of Suarez that to this world, ruled by systems of
law�which are in essence, but not in form, the same�he

gave an acceptable legal philosophy. There can be no doubt
that this is the contribution of Suarez ; for does he not say,
speaking of this jus gentium, in the opening lines of the
seventeenth chapter of Book II, that its has such "a close
affinity with the natural law * * * that many persons con

fuse it therewith, or hold that the jus gentium is a part of
the natural law; and, furthermore, even in those aspects
wherein the two are distinguished, the kinship is very close
and the jus gentium constitutes an intermediate form, so

to speak, between the natural and the human law, a form
bordering upon the first of these extremes."
With Suarez the jus gentium, which he proposed to ana

lyze, was an existing thing; and that there might be no

doubt upon this point in the mind of the reader who hap
pened to thumb the pages of this seventeenth chapter, he
proceeds to enumerate the authorities by whom the jus
gentium was assumed to be "an established fact," because
of "their very frequent use of the term." What are these
authorities ? The Digest and the Institutes of Justinian, the
Decretum of Gratian and St. Isidore's Etymologies, and, in
addition, "the Doctors of both canon and civil law," and
also St. Thomas and the theologians. In other words,
Suarez invokes the consensus of intelligent opinion of the
ancient and the mediaeval world in behalf of the existence
of a jus gentium which has taken moral form in the hands
of Victoria, and which was to take a philosophic form in

the very tractate of Suarez which we are now discussing.18
i� Suarez' -words on the question of authorities are so enlightening as

to his' sources that the reader may prefer to have before his eyes a

literal translation of the text: "The existence of the jus gentium then,
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The law of nations is for Suarez a law in the strict legal
sense of the word. But there are two kinds of law. There

is lex on the one hand, and jus on the other; and, as jus is

the concomitant of gentium�indeed is that upon which
gentium rests�it is essential that Suarez state in even more

precise forms the definition of jus and the distinctions be
tween its various connotations.
Now this jus is, to quote Suarez' exact language, "an

equivocal term," and because of that he continues, "its vari
ous meanings must be distinguished, that we may employ it
only in that acceptation which pertains to our purposes."
What are these meanings? The first which Suarez men

tions is jus in the sense of a "moral faculty over or relating
to some thing." Now in this meaning, the faculty in ques
tion is a right in the sense that it involves "true dominion
or merely a partial dominion," which faculty is, according
to St. Thomas, "the true object of justice." "Jus" was not

only equivocal in Suarez' day; it is such in our own. It

is "recht" in German, meaning "right" in one sense and
"law" in another, and each of the two names in German for
the law of nations contains the word recht (vdlkerrecht
and internationales-recht) . In French, jus takes the form

of "droit," whether it be the droit des-gens or droit inter

national�the exact equivalents of the two German expres
sions. The same thing may be said of the Italian "diritto"�

diritto de gente and diritto internazionaie. In Spanish,
Suarez' native language, the term is "derecho"�derecho
de gentes and derecho international. But we must not omit
the name by which the law is called in the land of Grotius�

volkenrecht and internationaal recht. In English there is,
alas, but a single term, "law," whether it be the law of
nations or international law, and it may be that the Anglo-
Saxon conception of law has lost something of the connec

tion with right which the Romance languages, as well as the
is assumed by all authorities to be an established fact, so we gather,
from their very frequent use of the term. For the jus gentium, is
often mentioned in the Civil Law in Digest, I. i, 2, and Institutes, I. ii,
and in the Decretum, I. i; and following Isidore (Etymologies, Bk. V.,
chap. ii. [V. vi.] ) ; by the Doctors of both Canon and Civil Law, in con

nection with these and other passages; and by St. Thomas (II. ii, qu.
57, art. 3) and the theologians."
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Teutonic, preserve�at least in form, if not in substance�

through the use of a term which means both right and law.
It is to be observed that in the foreign terminology, in

languages other than English, there is at least a moral im
plication because of the presence of "right," whereas the
English term "law" raises no such implication and has in
itself no necessary connection with right or justice. For
the English term is a derivation not from jus but from lex,
man-made law, without a suspicion of divine intervention
or of a spiritual content�which may account for the state
ment we often hear (too often, indeed) , that a court is a

place where law, not justice, is administered.
But to return to Suarez and his analysis of jus. This

"jus," he says, "sometimes means law." Law, in the view
of Suarez, is "the rule of righteous conduct," and, so con

ceived, jus is that "which establishes a certain equity in

things," and therefore this definition constitutes "the ra

tional basis" for accepting jus as "law." Upon whose au

thority? That of St. Thomas himself. For the "rational
basis" is synonymous with law, and again the authority is

that of St. Thomas. From which it follows, according to

Suarez, that we must speak of the first sort of jus, that is,
the "moral faculty" as "practical" (jus utile) ; and the
second jus as "law," "in relation to righteousness" (jus
honestum) : or, Suarez continues, we may speak "of the
first as 'real' (jus reale) and of the second as 'legal' (jus
legale)" What was the consequence, if not the avowed

purpose, of these distinctions ? To establish that jus in one

sense is right in practice or, as Suarez says, right in the
"real" sense, and that in the sense of law, it is not right
itself but related to righteousness and is primarily legal
rather than ethical.
The further consequence of this twofold kind of law in

the sense of jus is, as Suarez says, its division "into the

natural law, the jus gentium, and the civil law." This three

fold division naturally suggests a definition of the sense in

which Suarez is to employ each of the terms. "For the

jus utile,"�jus in practice�he proceeds, "is termed na

tural when it is granted by or originates within nature."

The example of Suarez is "liberty," which "may be said to

spring from the natural law." The same jus utile appears
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in a different guise within the state, being civil law. And
the example? "The right of prescription." It is now the
turn of the jus gentium; for the jus utile is called the law
of nations, "when founded upon the common usage of man
kind." As illustrations Suarez cites "the right of passage
over public highways, or the right to enslave, introduced
by war."
This threefold division of jus, which Suarez has been

discussing, relates "to the object of justice," as may be

inferred, he says, "from a passage in St. Thomas," which
Suarez had cited, the exact wording of which we have our

selves omitted.
Now Suarez, although no man had a clearer conception

of right and wrong, was primarily engaged in formulating
a philosophy for law. Therefore he adds, "we are speak
ing of the jus gentium * * * rather as a species of law,"
and in this conception, "the jus legale is also wont to be
divided" into natural, civil, and international law.
This conception of law as law we would expect to be con

firmed, and in this case, as in many others, it is confirmed
by the Digest of Justinian.
We here encounter Ulpian's trouble-making definition

that "the natural law is shared in common with brute cre

ation, while the jus gentium is peculiar to man." The two
fold authority, derived in each case from Ulpian, is found
in the Digest 17 and in the Institutes,^ of which Suarez
makes a paraphrase rather than a translation: "The
natural law is that which nature teaches to all animate
creatures ; for it does not pertain exclusively to the human
race, but is shared in common with all animate creatures
born on land or sea, and to all birds as well." 19 From the

point of view of man, it is not agreeable to share law or,

indeed, anything else, with the animate world. We do not

it Digest, I. i. 1, � 3 : "Ius naturale est, quod natura omnia animalia
docuit: nam ius istud non humani generis proprium. sed omnium ani-

malium, quae in terra, quae in mari nascuntur avium quoque com-;
mune est."
is Institutes, I. ii: "Ius naturale est, quod natura omnia animalia

docuit: nam ius istud non humani generis proprium est, sed omnium

animalium, quae in caelo, quae in terra, quae in mari nascuntur."
is This quotation is not identical with the Digest and Institutes. It

follows the Digest more closely.
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know the view of other animate creatures on the question
of this association, but no less a person than Lord Bryce 20

has said that the acceptance of the doctrine of evolution
tends to rehabilitate rather than annihilate Ulpian's gener
osity to brute creation. Nevertheless it is but fair to say
that this passage has caused jurists and commentators for
many a century untold hours of time in an attempt to ex

plain why animals should share with men in the law
natural; and Suarez himself felt obliged to meet the ques
tion. Even Grotius, in his younger days, as is evidenced

by the Commentary On the Law of Prize,21 was generous to

animals, but upon reflection he subsequently excludes them
from natural law in his Three Books On the Law of War
and of Peace.22
The question, although interesting, is unimportant for

our present purpose and we need not here attempt to solve

it; in any event, it could fairly be solved only by a confer
ence of the parties in interest, which might be dangerous
to the proponents of homo sapiens.
The proponents of Ulpian's view, having given the law

natural to both men and animals, restricted the jus gentium
to the human race, Suarez invoking, in behalf of this view,
the statement from the Digest that the law of nations "is

that used by the human race," 23 the distinction between the
natural law and the jus gentium thus being that the latter
"is common only to men in their mutual relations." How

ever, the writers show the two forms of law as closely re

lated, for in a passage from the Digest 24 the jus gentium is

considered to be "that [law] which natural reason has

established for all mankind, and is uniformly observed by
all men." Upon this Suarez makes the penetrating com

ment that "thus it is clear that the jus gentium is held to be

natural as well." To what extent? "In a special sense,
peculiar to mankind." For examples his authority is again

20 Rt. Hon. James Bryce, Studies in History and Jurisprudence:
Essay on The Law of Nature (New York and London, 1901) 588.

21 Chap. ii.
22 Bk. I, chap, i, n. 11, � 1.

23 Digest, J. i. 1, � 4: "Jus gentium est, quo gentes humanae utunsur."

24 ibid., I. i. 9: "quod vero naturalis ratio inter omnes homines con-

stituit * * * vocaturque ius gentium.
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the Digest: "Piety toward God; obedience to one's progeni
tors and to one's country; the repulsion of violence and

injury."
Admitting that there are actions "common * * * to men

and to brutes," Suarez observes that they are of a material
nature and that "the natural law forbids in man, many

things from which the brutes are not restrained by natural
instinct." The difference between the two creations is the
difference between instinct and reason.

While admitting the close relationship between the jus
gentium and the natural law, Suarez rejects the views "of
certain theologians" that the precepts of the jus gentium
share with those of the natural law a quality of "intrinsic
necessity." This involves also the rejection of the opinion
that the law of nations "differs from the natural law [only]
in that the latter is revealed without reflection, or at least
with the simplest sort thereof, while the precepts of the

jus gentium are deduced by means of many and rather in
tricate inferences." To Suarez, the natural law was re

vealed by right reason, whether this right reason was of an
instinctive nature or a process of profound reflection, while
the precepts of the jus gentium arose not so much by a con

scious reasoning as by unconscious usage.
But having rejected the view which credits the jus

gentium with intrinsic necessity, Suarez, in his usual thor
ough manner, states his reasons for this rejection, the first
being that numerous things spoken of as coming under the
jus gentium nevertheless "are not characterized by the in
trinsic necessity" in question, and to reinforce this state
ment, he gives as examples "division of property" and
"slavery."
Still further to differentiate the jus gentium from the

natural law and to give the law of nations its proper and
distinct place in the legal hierarchy, he dissociates the jus
gentium from the "primary moral principles" and their
necessary conclusions, since, he continues, "all these prin
ciples and conclusions are included under the natural law
strictly so-called" ; and the confirmation of this is a truth
which we, with Suarez, believe worthy of repetition�"that
all the precepts written by God in the hearts of men, per
tain to the natural law." The authority is also that which
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he had previously invoked, St. Paul's Epistle to the
Romans,25 to which Suarez adds�"all precepts which may
clearly be inferred by reason from natural principles are

written in [human] hearts," this time not contenting him
self with a mere "therefore" but completing the syllogism
for less acute minds than his : "therefore all such precepts
pertain to the natural law."
On the other hand, the precepts of the jus gentium are

not written in the human heart, but are "introduced by the
free will and consent of mankind, whether in the whole
human community or in the major portion thereof." Here
we have a statement of vast implications, to be later elabor
ated by Suarez, but which he does not at the moment en

large, contenting himself with dissociating these precepts
from those "written in the hearts of men by the Author of
Nature." And this enables him to add that the precepts of
the jus gentium are "a part of the human, and not of the
natural law."
But there was another distinction between the jus

gentium and the natural law�that the precepts of the jus
gentium "should follow, not as a manifest conclusion [from
natural principles], but rather from some source less cer

tain" and that therefore they are, as Suarez puts it, "de

pendent upon the intervention of human free-will, and
moral expediency rather than upon necessity"�and neces

sity was a prime characteristic of the natural law. Suarez
has many a time pointed out that natural law forbids a

thing because it is evil or commands it because it is good.
Not so, however, with human law, including the jus
gentium. Herein lies another distinction; for under the

jus gentium the subject-matter of the precept is neither

good nor evil in itself but is made so by the command or

prohibition of the jus gentium, and both command and pro
hibition are of human volition, not of divine origin. In a

25 ii. 14-15: "For when the Gentiles, who have not the law, do by-
nature those things that are of the law; these having not the law are a

law to themselves.

"Who shew the work of the law written in their hearts,
their conscience bearing witness to them, and their thoughts between

themselves accusing, or also defining one another. * * * "
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word, the natural law is necessary in the nature of things ;
the jus gentium is advantageous, expedient, and even neces

sary, but only from the human point of view.
In the preceding passages Suarez has been distinguishing

natural law in general from the jus gentium. There are,

however, two general divisions of natural law : the one con

cessive, the other mandatory; and there are likewise the
same classifications of the jus gentium. If one classifica
tion of the law natural is to be distinguished from the law
of nations, so also is the other. Therefore let us pause a

moment and consider these two classifications of the natural
law. Among the actions which properly take place under
the natural law, there are many which are "permissible,"
that is to say, concessive and not mandatory or prescribed,
nor, as Suarez points out, "are their contraries prohibited."
As examples of the concessive phase of natural law, Suarez
refers to "the right to take a wife"�in this more enlight
ened age, he would have added, as well, the right to take a

husband�or "the right to retain and preserve one's own

liberty" ; for action under either of these rights "is honor
able and is permitted" but is not prescribed. There is an

other two-fold classification of the natural law�one being
positive or affirmative, that is, mandatory ; the other nega
tive in the sense that it is non-prohibitory, "as may be seen,"
Suarez says, "from the words of Covarruvias," 26 a dis

tinguished jurist and statesman of Spain, whose authority
he invokes in this classification.
The concession or the prohibition may come from the

natural law, but there may also be a concession which is
derived from human law. Nevertheless, if a right to do a

certain act is once conceded by the human law, any obliga
tion which results therefrom is, to quote Suarez, "natural,"
and that age-old maxim of the natural law comes into
play� Pacta sunt servanda. The proof of this simple but
immensely important statement is contained, says Suarez,
speaking in the first person, in four examples from St.
Isidore of Seville, "the examples concerning the occupation
of abodes, buildings, fortifications and defences through
just warfare." Why should the law applicable be the law

m On Sext, rule peccatum, pt. ii, � 11, n. 3.
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natural? Because all these actions, Suarez says, are "per
mitted by the natural law," and an act permitted by the
natural law implies a natural obligation upon the person
"to refrain from violating such rights when possessed by
another person," the obligation being under "natural legis
lation," that is to say, natural law.
Because of the fundamental nature of this passage, a

mere paraphrase of it is not sufficient. It should and indeed
must be quoted in its entirety :

"In. the first place, this is clearly proved, I think, through the
first four examples of Isidore, that is, the examples concerning
the occupation of abodes, buildings, fortifications and defenses

through just �warfare ; for the law applying to all of these acts is
the natural law, that is to say, they are all permitted by tb.<

natural law; and in like manner, the obligation incumbent upon
one person, to refrain from violating such rights when possessed
by another person, pertains to natural legislation. It is only the

actual exercise of these rights which may be said to come within

the field of the jus gentium, by reason of the custom of all nations.
And this exercise [of rights] is a matter pertaining to fact, and

not to law."

The right under a concession may, as we have seen, come

from the natural law ; but if the right under the law natural
is concessive, the exercise of the right is volitional and hu
man and therefore within the jus gentium. There is, how
ever, an obligation to refrain from violating the right in
question, and this obligation, like the right itself, comes un
der natural law. In a word, the natural law is both a

source and a sanction for the right; and the putting of such
a right into execution comes under the jus gentium only be
cause it depends upon the human will, which has become

crystallized, as it were, in what Suarez calls "the custom
of all nations."
Suarez refers also to the eighth, ninth and tenth examples

from St. Isidore, relating "to peace, truces and ambassadors" ;
for the conclusion of peace and truces and the sending of
ambassadors are governed by rules arising from human

agreement, but the power or the right to contract, and the

obligation which may arise from the treaty or covenant or

contract, or whatever form the agreement may take, de

mand this) "good faith and justice" which, in Suarez' own
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words, "have regard to the law of nature." Pacta sunt
servanda.
There are, however, rules regarding the exercise of these

rights and powers�an exercise which is volitional on the

part of men and nations; and such rules concerning the
exercise of these rights, having been agreed upon by all or
nearly all nations, are of the jus gentium. But, continues
Suarez with natural law uppermost in his mind as the

wellspring, so to speak, of human law, "actual use" of these
powers is not law; it is "the effect of law." And the proof
of this is simple and logical, as it is indisputable: "For
the law under discussion"�meaning natural law�"does
not spring from such use ; on the contrary, the use has its
source in the law."

By way of summarizing, Suarez concludes with certain
fundamental distinctions between the jus gentium and the
natural law, and as this summary forms a transition to the
discussion of the agreement between the two, Suarez should
speak in his own behalf and in his exact language :

"From what has thus far been said, the conclusion seems to

follow that the jus gentium, properly so-called, is not contained
within the bounds of the natural law, but that, on the contrary,
it differs essentially therefrom; for although it agrees with the

natural law in many respects, nevertheless [the two kinds of law]
are distinct from each other owing to their characteristic moral
difference."

Now as to their agreement. We again quote the language
of Suarez; for what can be better than his own summary
of his doctrine?

"They agree, indeed, because, in the first place, both are in some

manner common to all mankind. And on this ground each may
be called [a law] of nations (gentium), if we are to insist upon
words alone. The characteristic of being common to all nations
is evident in the natural law, and for that reason the law of nature
itself is called, in the Digest (I. i. 9), the law of nations (jus
gentium)�as may be noted in the wording ofmany laws. However,
this name is more properly bestowed upon the system of law
introduced by the custom of nations. On this point, consult the
Institutes (I. ii, � 4 [I., ii, � 2] ).
In the second place, the two kinds of law in question agree in

that just as the subject-matter of the jus gentium has application
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to men alone, so also the subject-matter of the natural law is

peculiar to mankind, either in its entirety, or in great part, as is,
perhaps, sufficiently evident from what we have said in Chapter
xvii. Consequently, many examples which are placed by the

jurists under the heading of the jus gentium because of this

characteristic alone, belong only nominally to that system of law,
strictly viewed. * * *

In the third place, the jus gentium and the natural law agree,
in that both systems include precepts, prohibitions, and also con

cessions or permissions, as has been made sufficiently clear in

Chapter xviii."

After having discussed not only the distinctions but also

the points in which natural law and the jus gentium agree,

Suarez passes to the points of difference between the two

great systems. In general, it may be said that the differ

ences are fundamental and, though numerous, they may be

combined into one all-embracing difference: the law of

nature is a law of necessity; the jus gentium is a desirable

law. The one exists to meet the necessity ; the other is made

to conform to human desire. Natural law is of a higher
will�indeed, the highest of wills�whether it be in the

phrase of the Greeks, "design in nature," or whether it be

God, the Creator. Man has no part in its formulation. In

the jus gentium human will not only enters but is the con

trolling factor�not the will of any one man and not the

will of any number of human beings in isolation or in a

single group, but the will of individuals grouped into states.

It is the law of many peoples, if not of all peoples ; it is the

law of many states, if not of all states. Or, to express it

in terms of man and society, it is the consensus of the will

of humankind or the consensus of the international com

munity.
Natural law, then, is of supernatural origin and it is im

mutable until human nature itself changes. The jus gentium
is based upon, and indeed is, the expression of the common

will and desire of human beings; it is changeable as are

their common will and desires, and grows, not out of the

natural inherent necessity of human nature, but out of the

necessities arising from organized society.
The all-embracing difference with which we have just

dealt refers particularly to the affirmative precepts of both

the law natural and the jus gentium.
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There are, however, negative precepts. In the law nat

ural, a thing or an action is prohibited because it is in

herently wrong in itself, whereas, as we have said (in the

language of Suarez), the negative precepts of the jus
gentium do not forbid anything on the ground that it is
evil in itself. Rather, he says, the jus gentium "not only
points out what is evil, but constitutes [the forbidden mat
ter as] evil," with the result "that it does not forbid evil
actions on the ground that they are evil, but prohibiting
them, causes them to be evil." In this regard the two sys
tems are as far apart as the North and the South Poles.

They are indeed "real" differences and also "essential" dif
ferences. To sum it up in a word: "accordingly, in these

ways, there is a distinction between the natural law and
the jus gentium."
The second difference pointed out by Suarez we have im

plied, but as Suarez states it expressly and briefly, it should
be given in his own words: "The two systems under dis

cussion," he goes on to say, "likewise differ in that the jus
gentium cannot be immutable to the same degree as the
natural law; for immutability springs from necessity, and
therefore, that which is not equally necessary cannot be
equally immutable, a point which will be expounded more

fully in the following chapter." Here we have absolute
universality, arising from universal necessity, and relative
universality, arising from human necessity, that is, from
the needs of society and therefore subject to the change as

society is subject to change.
But even when these "two systems of law seem to agree,"

as Suarez puts it, "they are not absolutely similar." The
reason may seem to be evident, but it is conclusively so

after Suarez' statement:�"for in its universality and gen
eral acceptance by all peoples, the natural law is common

to all, and only through error can it fail of observance in

any place." On the contrary, however, "the jus gentium
is not observed always by all nations, but [only] as a gen
eral rule by almost all : as Isidore states."
This is indeed an important statement, and the conclu

sion which Suarez draws is even as important: "Hence,
that which is held, among some peoples, to be jus gentium,
may elsewhere, and without any error, fail to be observed."
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We here have an admission that international law need not
be so universal as natural law, because social necessities
may differ from continent to continent, if not from state
to state. Europe may have a series of policies separate
and distinct from those of America; and as there may be
what we Americans would call special rules of international
law in Europe for European conditions, so there may be

special rules of international law for American conditions.

However, as the European conception of the law of nations
was the original basis of international law, the exceptions
to such law would of necessity deal with what we may call
local conditions and differences in other parts of the world;
so that, to the extent of these local differences, there might
come into existence what could be, and indeed is, at times
called an American international law, although the rules

peculiar to it would be few in number and would be addi
tions to, rather than derogations from, the general law of
nations.

What, then, is this conception of Suarez? His final defi
nition constitutes, we might say, another difference between
the law natural and the jus gentium. "The natural law is

that law which does not spring from [human] conjecture,
but from the evidence of nature, as Cicero has pointed out."
And the second term of the syllogism: "Hence, every law

that does not arise in this way is positive and human." The

conclusion of this informal syllogism is so natural with

Suarez and with the schoolmen that it frequently is not

stated as such, in the hurry of writing, the syllogism being
sufficiently evident to the reader�in form or method, if not
in actual fact: "And the jus gentium is of this latter va

riety, because it came into existence not through [natural]
evidence, but through probability and the common judg
ment of mankind." Suarez ends with a "therefore," which
we complete : Therefore the jus gentium is positive human

law.
We now pass with Suarez to the differences between the

jus gentium and the civil law, Suarez saying that the civil

law has its precepts in written form, whereas those of the

jus gentium�at least in his day�could be said to be un

written. Again speaking of his day, the precepts were

"established through the customs, not of one or two states
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or provinces, but of all or nearly all nations." Here we

have an all-important phrase, "of all or nearly all nations."
A custom has to have a beginning, and that may be in the
usage of one state, in which case it binds that state only
and could appropriately be called a civil or national custom.
The custom becomes international when more states adopt
it, and if practised by many�though not necessarily all�

states, it becomes a precept of the "jus gentium properly so-

called." Thus isolated usage may grow into the custom of

many, if not all, and the evidence of this general custom
is the practice of nations. In a single sentence Suarez sums

up the differences not only between the jus gentium and the
natural law but also between the jus gentium and the civil
law. The law of nations, he says, "differs from the natural
law because it is based upon custom rather than upon na

ture ; and it is to be distinguished likewise from civil law in
its origin, basis and universal application." It is neither the
law of a Supreme Being nor is it the law of emperor, of

king, of prince or of legislature or other enacting body; it
is, so far as custom is concerned, human usage and on a

universal scale. Customs may, however, be local, in that

they apply to a group of communities, and thus they devi
ate from the general rules of international law (as we may

suppose in the case of Europe and America; for we of the
Western World might have a custom, or a series of Amer-
ician customs, enlarging the content of international law in
the Americas to the extent of the customs in question).
This localization of international law, if the term be per

mitted, may also occur�oftener in our day than in Suarez'
day�by the conclusion of treaties or conventions binding
only the contracting parties, be they few or many. Often,
however, the provisions of such treaties subsequently enter

into the practice of many nations and to the extent of that

practice, irrespective of the treaty, become general interna
tional law instead of regional law.
As this conception of what we may call regional inter

national law is a matter of far-reaching implications, we

feel justified in turning aside for a moment to consider a

present movement which, unconsciously perhaps, has for
its purpose the carrying into effect of this conception of
Suarez.
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Mr. Alejandro Alvarez, a distinguished publicist of the
Republic of Chile, is the leading exponent, not merely in his
own country but in America and in the world at large, of
regional schools of international law. In an address on

"The New International Law," delivered by him before the
Grotius Society in 1929 and published in the Transactions of
that society for 1930,27 he says :

"In the course of the nineteenth century, certain countries,

notably the Great Powers, established special doctrines with re

spect to certain matters, in which their national interest ordinarily
exerts a large influence. This is what is known as national Inter

national Law, or simply schools of International Law. These

schools are the following: the French school, the Italian school,

the German school, the North American school, the Russian or

Slavic school, and the Japanese school. But all are attached to

one or the other of the two! great preceding schools: the United

States with England form the Anglo-Saxon school and the other

countries form the Continental school.

At the end of the nineteenth century,, a great new school [of
international law] commences to develop: the Pan-American school.

It consists of doctrines relating both to American and to uni

versal interests that are professed by all the nations of the New

World, and that differ from those of the two preceding schools.

It is American International Law.

Hence, the nations of America find themselves in a special

situation with regard to International Law which I have already

indicated more than once: namely, the United States professes the

principles of the Anglo-Saxon school, while the Latin countries

profess the principles of the Continental school; but, on the other

hand, the United States and the Latin countries have a common

body of doctrines which are peculiar to them."

In advance of the meeting of the International Commis

sion of Jurists at Rio de Janeiro, held in 1927, the American

Institute of International Law, created in 1912�of which

Mr. Alvarez was one of the founders and Secretary-General,
undertook the codification of "American International

27 Transactions of the Grotius Society (London, 1930), Vol. 15, pp.

35, 44. For further expressions of Mr. Alvarez' views on the matter

in' hand see Le Droit International Amiricain (Paris, 1910), note 3, pp.

5-6- The Monroe Doctrine (New York, 1924), pp. 26-31; Considerations

ge-nerales sur la codification du droit international amiricain (Rio de

Janeiro 1927), pp. 15-30. For an opposite point of view, see Manoel

Alvaro'de Souza Sa Vianna, De la non Existence d'un Droit Inters

national Am&ricain (Rio de Janeiro, 1912).
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Law," at the request of the Governing' Board of the Pan
American Union, upon motion of its Chairman, then Secre
tary of States Hughes.28 Some thirty projects were adopted
by the American Institute at its session of 1924 in Lima,
Peru. From the second project, entitled "General Declara
tions," we quote the following paragraphs:29

"2. The American Republics declare that matters pertaining
especially to America should be regulated in our Continent in

conformity with the principles of universal International Law, If
that be possible, or by enlarging and developing those principles
or creating new ones adapted to the special conditions existing on

this Continent.

28 The text of the Resolution of the Governing Board of the Pan
American Union, adopted January 2, 1924, is as follows:
"Whereas the Fifth International Conference of American States

adopted a vote of thanks for the results achieved by the American In
stitute of International Law; and

Whereas one of the purposes for which the American Institute of
International Law has been established is to secure a more definite
formulation of the rules of international law; and

Whereas the codification of the rules of international law is the
most important task intrusted to the International Commission of

Jurists; and
Whereas the labors of the American Institute of International Law

will be of great service to the International Commission of Jurists in
the fulfillment of the task assigned to it: Be it

Resolved by the governing board of the Pan American Union, Toi
submit to the executive committee of the American Institute of Inter

national Law the desirability of holding a session of the institute in

1924 in order that the results of the deliberations of the institute

may be submitted to the International Commission of Jurists at its

meeting at Rio de Janeiro in 1925."�Codification of American Inter

national Law (Pan American Union, Washington, 1925), p. 15.

In the letter transmitting this unanimous resolution of the Govern

ing Board, its Chairman, Secretary of State Hughes, said:
"The Commission of Jurists, provided for by the Santiago resolu

tion, is called upon to perform a very great international service. I

feel convinced that in the performance of this service the American
Institute of International Law can be most helpful. I hope, there

fore, that the suggestion submitted by the governing board of the Pan

American Union may have the approval of the executive committee
of the American Institute of International Law. The establishment

of such close cooperative relationship will serve to advance the work

which the commission is called upon to perform and will thus bring
us nearer to the accomplishment of the purpose for which the Inter

national Commission of Jurists was established." Id. at pp. 15-16.
29 id. at p. 26.
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3. By American International Law is understood all of the in

stitutions, principles, rules, doctrines, conventions, customs, and

practices which, in the domain of international relations, are

proper to the Republics of the New World.
The existence of this Law is due to the geographical, economic,

and political conditions of the American Continent, to the manner

in which the new Republics were formed and have entered the

international community, and to the solidarity existing between

them.
American International Law thus understood in no way tends

to create an international system resulting in the separation of

the Republics of this hemisphere from the world concert."

On March 2, 1925, Secretary Hughes, as Chairman of the
Governing Board of the Pan American Union, laid before
the Governing Board the various projects, saying : 30

"There are 30 of these projects covering a wide range of subjects
dealing with the American international law of peace. They rep

resent the labors of distinguished jurists of this hemisphere. * * *

It is natural, as is pointed out by the executive committee of the

American Institute of International Law, that the law to be ap

plied by the American Republics should, in addition to the law

universal, contain not a few rules of American origin and adapted
to American exigencies, and that the old and the new, taken to

gether, should constitute what may be called American inter

national law, without derogation from the authority of the law

which is applicable to all nations."

********

But as our French friends say, retoumons a nos moutons.

Suarez himself regarded the foregoing distinctions be

tween the jus gentium and the natural and civil law as of

such importance that he reinforced them by citing and

analyzing the best of authorities, the Institutes of Justin

ian and the Etymologies of St. Isidore, and joined to these

the great name of St. Thomas. "The foregoing seems,"
literally to quote Suarez, "in my judgment"�note the per

sonal appeal�"to be the opinion of Justinian, as expressed
in the Institutes. * * * 'The jus gentium, indeed, is common

to all the human race, for because of imperative usage and

human needs the nations of the earth have established

certain laws for themselves.'" 31 Upon this passage Sua

rez comments that "the phrases 'imperative usage' and

30 id. at pp. 1-2.
3i Institutes, I. ii, � 2.
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'have established' are to be carefully weighed; for the
latter implies that the law in question was established, not
by nature, but by men; and the phrase 'imperative usage*
indicates that it was introduced, not by a written instru

ment, but through custom."
And St. Isidore,82 he says, "holds the same view," defin

ing natural law as
" 'that which is common to all nations,

in that it exists everywhere through natural instinct and
not through any formal enactment.' " With this Suarez

agrees, saying that "herein he supports our own statement"
and indicates "that the jus gentium is not based upon
natural instinct alone."
But this is not the only support which he derives from

Isidore ; for the latter, in a later passage in which he gives
examples of the jus gentium, maintains that this system of
law "is called the jus gentium because almost all nations
make use of it." 33

Now for the commentary of Suarez on these two pas-

ages. St. Isidore, he says, is here defining the jus gentium,
"indicating that it is a system of law common to all na
tions, and constituted not through natural instinct alone,
but through the usage of those nations." This, however, is
but part of the penetrating comment., The rest has to do
with a single word, but one of surpassing importance.
"Neither," says Suarez, "should the little word 'almost' be
lightly passed over, for it shows that there is no altogether
intrinsic and natural necessity inherent in this law, and
that it need not be absolutely common to all peoples, even
aside from cases of ignorance or error; but that, on the

contrary, it suffices if nearly all well ordered nations shall
adopt that law." And to put the matter beyond dispute
Suarez laconically adds that "St. Thomas appears to be of
the same opinion."
It is evident that Suarez was deeply in earnest, because

he uses in this connection the first person, disregarding
the impersonal style in order to commit himself to these
views, which he rightly thought were fundamental and in
contestable.
But authorities, great as they were, were not enough
32 Etymologies, Bk. V., chap. iv.
^ Ibid., chap. vi.
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for Suarez on these matters, the import of which none re

alized better than he. There were, he said, "several ex
amples" upholding- the same view, and the first of these
was "the custom of receiving ambassadors under a law of
immunity and security." This custom, "if considered in
an absolute aspect, does not spring from any necessity of
the natural law." This is a general statement and we

would expect Suarez to furnish proof in the best scholastic
manner: "Some particular community of men might fail
to have within its territory, any ambassador of a foreign
community ; or it might be unwilling to admit such ambassa
dors"; nevertheless, the admittance of these representa
tives of foreign powers is an obligation imposed by the jus
gentium. What would be the result of a failure to comply
with this obligation? "To repudiate those ambassadors
would be a sign of enmity, and a violation of the jus gen
tium, although it would not be an injury committed in con

travention of natural reason."
To us of today, ambassadors and diplomatic agents are so

much the rule that the refusal to admit them would seem

to be unnatural.
But what is the conclusion which Suarez draws from his

example of ambassadors? "Accordingly," he continues,
"even assuming that they are indeed admitted on the basis
of some implied agreement"�note that the agreement need
not be express, but is equally binding if implied�"it would
be contrary to the natural law not to respect their immu
nity." And the reason? "That such an act would be con

trary to justice and plighted faith. Nevertheless, this as

sumption," Suarez adds, "and this implied agreement, in
the case supposed, would have been introduced by the jus
gentium." This passage is an interesting statement of the
reason why diplomatic agents were appointed, and of their
immunity from the jurisdiction of the country to which they
are accredited and in which they reside�an immunity
which is necessary to them in the performance of their many
and varied duties. Now the immunity arises out of an
agreement, express or implied, between the parties, but the
obligation to respect the immunity, whether express or im
plied, is necessary if the ambassador is to perform his of
ficial duties. Therefore, it is implied if not express, and
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the violation of the obligation is a violation of that good
faith which is the very essence of the natural law and finds

expression in the classic phrase, Pacta sunt servanda. We
here have a sanction, not for the agreement but for the ob

ligation arising out of the agreement, to violate which is a

violation of natural law, which violation renders the na

tion so violating it responsible. Why, we may ask. Be
cause the natural law applies equally to all nations, and the
nation disregarding it can not but be guilty before both
God and man, irrespective of the existence or nonexistence
of a municipal statute, which exists, however, today in all
civilized nations�at least as regards the immunity of am
bassadors and other diplomatic agents.
Suarez now furnishes a second example, also of a uni

versal nature, that of "any contract or commercial agree
ment." In connection with this there are three points to

be distinguished: first, "the specific method of making the

contract." This is a matter which "ordinarily pertains to

civil law," and, as Suarez maintains, "is frequently de

cided in accordance with the will of the contracting par

ties," provided, of course, that their will "conflicts with

no existing legal rule."
So much for the first point. The second is "the observ

ance of the contract after it has been made." As we would

expect, Suarez at once observes that this "pertains to the

natural law." Pacta sunt servanda.
Now for the third point�"the liberty to contract com

mercial agreements with [any] man not actively hostile

or unfriendly in sentiment"�or, as we would say today,
"freedom to contract"�a freedom derived, Suarez informs
us, "from the jus gentium." But why should this be so?

Because the making of such agreements is not "an obliga
tion imposed by natural law considered in itself�the ac

tion being one of volition�the reason being that "a state

might conceivably exist in isolation and refuse to enter

into commercial relations with another state, even with

out unfriendly feeling."
So much for the natural law on this point. "But," says

Suarez, "it has been established by the jus gentium that
commercial intercourse shall be free, and it would be a

violation of that system of law if such intercourse were
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prohibited without reasonable cause." Here we have Sua
rez aligning himself with Victoria, who proclaimed not

only that freedom of commercial intercourse was a natural
right, but that the natural right could and should have a

municipal sanction in case of its violation, and that if the
sanction did not exist, the nation failing to comply with
this international duty in this respect would be responsible
in damages and liable to suit in the court of the prince.84
Today the liability is the same, but the suit is in a perma
nent Court of International Justice at The Hague.
In the Roman law, which Suarez knew so well, and in the

parlance of the jurists, of the canonists, and of the theo

logians, the term jus gentium was used in a twofold sense ;

or, as he puts it, was "viewed in two different aspects :

"first, as the law which all the various peoples and nations ought
to observe in their relations with each other."

This is the international law of which Suarez speaks as one

of the founders, reaching back in origin through the cen

turies, and today the modern law of nations.
Now for the second of the two aspects of the jus gentium,

which is

"as a body of laws which individual states or kingdoms observe

within their own borders, but which is called jus gentium be

cause these laws are similar [in each instance] and are commonly
accepted."

What is the difference between these two classes? Sua
rez answers this question immediately : "The first interpre
tation seems, in my opinion,"�he is here speaking in his
own behalf�"to correspond most properly to the actual
jus gentium"�again we interpolate, the modern law of
nations�"as distinct from the civil law, in accordance with
our exposition of the former."
What, now, of the second kind of jus gentium? It "in

volves," in Suarez' definition, "certain precepts, usages, or
modes of living, which do not, in themselves and directly,
relate to all mankind"�as do the principles of international
law proper�"neither do they have for their immediate end,
so to speak, the harmonious fellowship and intercourse of
all nations with respect to one another." The usages of

34 Francisco de Vitoria, De Indis, � III, nos. 1-6.
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this kind of jus gentium are, on the contrary, he continues,
"administered in each state by its own courts, according to
appropriate rules." In other words, although this law is

essentially local law, applying within different localities,
it is similar and may even be identical in form and pro
vision. Indeed, Suarez himself continues that these pro
visions "are of such a nature that, in the use of similar
customs or laws, almost all nations agree with one another,"
that is, we may say, all nations of the civilized world which

have, or ought to have, a similar standard. If they are

not identical, "at least, they resemble one another, at times
in a generic manner and at times specifically, as it were."
Recurring now to the first aspect of the jus gentium,

Suarez declares it as his opinion that it corresponds "most

properly" to the law of nations, as such, "as distinct from
the civil law," and to tie the matter up with what he has

just said, he adds that "the examples mentioned above con

cerning ambassadors and commercial usage, also pertain
to this first aspect."
But there were other matters which pertained to the

jus gentium considered as the law of nations, and there
fore Suarez refers next to "the law of war," which he con

siders likewise a part of international law, properly so

called, "in so far as that law rests upon the power possessed
by a given state or kingdom, for the punishment, avenging
or reparation of any injury inflicted upon it by another
state." This is, of course, the law of nations and the law
of war of Victoria. War does not seem to Suarez to be in
evitable; if it were, it would fall within the province of
the natural law. The fact remains, however, that the power
to make war might not have existed in an injured state,
had men "established some other mode of vindication, or
entrusted that power to some third prince and quasi-arbi-
trator with coercive power." Most wars are condemned
within a few years after their conclusion ; and at the pres
ent day we are attempting to condemn them before they
happen, not only by outlawing war but by having at the
disposal of the parties in dispute proper remedies, begin
ning with good offices and terminating with the Perma
nent Court of International Justice at The Hague, although
none of the remedies is endowed with coercive power other
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than that of public opinion. Nevertheless, they may prop
erly be counted as in direct line of descent from Suarez'�
"the third prince and quasi-arbitrator."
But this peaceful procedure was, unfortunately, not in

favor in Suarez' day, war being generally considered easier
and more in conformity with nature, at least animal na
ture, and this being the case, the bellicose method of set
tling disputes "has," he would have us believe, "been
adopted by custom, and is just to the extent that it may not
be rightfully resisted,"�meaning that in a just war, un
dertaken for the reparation of an injury received, the party
who had committed the injury and resisted the just claims
of what we may call the defendant state, was in the wrong.
Without dwelling upon the matter�which is a separate
topic, and amply covered by Suarez in his Disputation on

Charity�the only justification for war, in the opinion of
enlightened theologians, from St. Augustine down, was

that between equal states there was not, and could not be,
in the then state of affairs, a court of the superior. We of
today have, as already indicated, solved the difficulty by
creating a court of the superior, the superior in this in
stance being none other than the international community,
and to this supreme tribunal all states of the world may ap
peal for a redress of their legal wrongs. It is not impossi
ble that the future�less familiar than we with the past�
may ask how enlightened theologians could ever have con

sidered a resort to force as a permissible and even a just
remedy.
We have seen that Suarez' jus gentium is made up very

largely of custom. Nevertheless he was not unaware that
treaties also came under the law of nations. Indeed he

expressly says, "treaties of peace and truces may be placed
under the head of the jus gentium"�meaning, in the strict
sense of the term, our modern law of nations. But as the
instruments themselves formed a part of the law of na

tions, so offers to make them, voluntary though they be,
"should be heeded, and not refused, when duly presented,
and for a reasonable cause." But the obligation created by
the voluntary agreement "pertains rather to the natural

law," on the simple theory that good faith exists between
nations as well as between individuals and therefore re-
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quires the execution of international as well as of individ
ual contracts.
It is to be said that while a treaty, as an agreement,

is under the law of nations, good faith is a principle�
indeed it is a first principle�of the natural law; there
fore the violation of the obligation created by the treaty
is a breach not only of international but of the natural
law. Hence such a violation of the natural law is an

offense not merely against the nation involved but against
all nations, as all are bound by and are beneficiaries un

der the law natural, and it is a right of every nation
to insist that the law of nature should be respected and
that therefore the obligation under the law of nations
�which "pertains to the natural law," as Suarez says�

should be observed in its entirety. Now an obligation on

the part of one nation creates a right on the part of an
other, and the right, like the obligation from which it
flows, is under the protection of the law natural. It fol
lows, therefore, that if the rights of one nation under natu
ral law can be violated, then the rights of all nations under
natural law are endangered and the maxim Pacta sunt
servanda becomes but empty words.
Let us, however, recur for a moment to another form of

obligation in connection with treaties of peace,�a matter
which Suarez has already mentioned�that of agreeing to

negotiate them when an offer is made. The compliance
with such an offer "is to a great degree in harmony with
natural reason." However, in his opinion, it receives
"additional support from custom itself," and not only from
custom but also "from the law of nations, thus becoming a

matter of strict obligation." This is of no small impor
tance, for many and many a war would have been termi
nated in its earlier stages had the acceptance of an offer
of peaceful settlement been considered as compulsory.
These observations lead up to a series of conclusions

which, taken together, are not only a classic but perhaps
the most memorable passage in the history of the law of
nations. It has been customary for writers on interna
tional law to quote the passage in its entirety, but, while
this may the better display its literary beauty, it neverthe-



SUAREZ�HIS PHILOSOPHY OF LAW AND SANCTIONS 461

less fails to disclose its many unsuspected implications.
Therefore we shall quote it sentence by sentence.

"1. The rational basis of this branch of law [the law of na

tions], indeed, consists in the fact that the human race, howso
ever many the various peoples and kingdoms into which it may
be divided, always preserves a certain unity not only as a species,
but also, as it were, a moral and political unity called for by the
natural precept of mutual love and mercy, which applies to all,
even to strangers of any nation."

This is a suggestion of the international community, and
the reason why this community exists is the existence of
states, separate and independent of one another and yet
linked one to the other. It is a political community, be
cause the states are political groups of human beings; it
is a social community, because human beings are essen

tially social and unite in society; and it is a moral com
munity, and will always be such, because the progress of
man is measured by his conception and understanding of
the moral law, towards whose perfection the path of civili
zation leads him.

"2. Therefore, although a given sovereign state, commonwealth,
or kingdom, may constitute a perfect community in itself, consist
ing of its own members, nevertheless, each one of these states is

also, in a certain sense, and viewed in relation to the human race,
a member of that universal society; for never are these states.
when standing alone, so self-sufficient that they do not require
some mutual assistance, association and intercourse, at times for
their greater welfare and advantage, but at other times because

also of some moral necessity or lack, as is clear from experience."

There is, it is believed, no better statement of the inter
dependence of nations to be found in the books, and com

ment would be as impertinent as it is superfluous.

"3. Consequently, such communities have need of some system
of law whereby they may be directed and properly ordered with

regard to this kind of intercourse and association; and although
this law is in large measure provided by natural reason, it is not

provided in sufficient measure and in a direct manner, with re

spect to all matters; therefore, it was possible for certain special
rules of law to be introduced through the practice of these same

nations."
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This implies that the law of nations reinforces and ex

tends the law of nature, which is revealed through natural
reason. And is it too much to hope that one day, however
far in the future it may be, the law of nations may respond
as does the law natural to the everlasting fundamentals of
our human nature, which can not change without our ceas
ing to be enlightened men and women?

"4. For just as in one state or province law is introduced by
custom; so among the human race as a whole it was possible for
laws to be introduced by the habitual conduct of nations, and all
the more because the matters comprised within this latter sys
tem of law are few, and very closely related to; the natural law,
and most easily deduced therefrom in a manner so advantageous
and so in harmony with nature itself, that while this derivation
[of the law of nations from the natural law] may not be self-
evident, that is, not essentially and absolutely required for moral

rectitude, it is nevertheless quite in accord with nature, and uni

versally acceptable for its own sake."

Here we have the origin, the process and the consequence
of lawmaking in and for the international community. Is
this not the emanation of a noble mind and of a great
heart, and the hope of the world�that it may be governed
in the future, as never in the past, by the high standard
of right reason?
It would be scant courtesy tq Suarez if we should utter

a word of criticism. It is permissible, however, for the sake
of comparison, to reproduce in this connection a passage
from Victoria's Reading On the Civil Power,35 setting forth
his conception of an international community:

"International law has not only the force of a pact and agree
ment among men, but also the force of a law; for the world as a

whole, being in a way one single state, has the power to create
laws that are just and fitting for all persons, as are the rules of
international law. Consequently, it is clear that they who violate
these international rules, whether in peace or in war, commit a
mortal sin; moreover, in the gravest matters, such as the inviola
bility of ambassadors, it is not permissible for one country to

35 De Potestate Civili, � 21. A translation of this Relectio is printed
in The Spanish Origin of International Law�Part I, Francisco de Vi-
toria and His Law of Nations, by James Brown Scott (Oxford, 1934),
Appendix C, pp. xxi-lxii.
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refuse to be bound by international law, the latter having been
established by the authority of the whole world."

It is not for us to compare the passages from a moral
standpoint. Nor is it our purpose to consider them as lit
erature, although they are both admirable, with the scales
inclining, at least in our opinion, towards Victoria. If the
two passages, however, be compared from the standpoint
of international law, the statement of Suarez is seen to lack
that sense of ultimate completeness which always seems

to have been in the mind of Victoria; his is not merely an

international community with law, but it is an interna
tional community with the power to create and to punish
the violations of that law. It may well be that the pres
ence of law in Suarez' community implies both the right
to create and the power to preserve that law inviolate ; but
neither the right nor the power are express, as in the case

of Francis of Victoria's international community. For
does not Victoria say expressly that the jus gentium has
"the force of a pact and agreement among men" ? Whereas
Suarez implies in the succeeding chapter of this very book
that the law of nations may have been introduced simply
through "usage and tradition, * * * and without any special
and simultaneous compact or agreement on the part of all
peoples." This conception of Suarez looks to an unorganic
association; Victoria's conception looks to an organized
society, with a law of nations having the force of a pact,
the obligations of which are enforceable, not merely under
the law of nations but under the natural law.
Our Daniel Webster, as Secretary of State, had in mind�

unconsciously, it may be�the Victorian conception of a

pact and an agreement; for his international community is

the organic community of Victoria rather than the inor

ganic community of Suarez, as appears from an instruction

from Mr. Webster, as Secretary of State, to Mr. Thompson,
Minister to Mexico, under date of April 15, 1842. "Every
nation," Secretary Webster says, "on being received * * *

into the circle of civilized governments, must understand
that she not only attains rights of sovereignty and the dig
nity of national character, but that she binds herself also

to the strict and faithful observance"�we interpolate,
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Pacta sunt servanda�"of all those principles, laws, and
usages which have obtained currency among civilized
states."36
To return to Suarez' jus gentium, properly so called.

How did it come into being, or, rather, the question which
he has in mind is, how could it have come into being? To
which he answers that it "could have been gradually in
troduced throughout the whole world * * * simply through
usage and tradition," and, enlarging upon and emphasiz
ing the matter, he adds, "by means of tradition, propaga
tion and mutual imitation among the nations." And funda
mental though it is, this law, as, we have seen, could have
been introduced, in Suarez' conception of the international
community "without any special and simultaneous con

tract or agreement on the part of all peoples." With Vic

toria, as has been indicated, the international community
is by the very existence of states an organic community,
with the power to make laws to prevent the violation of
the obligations which every state has by reason of its ex

istence and membership in the community. With Suarez,
the law of the international community was simply the
product of "usage and tradition" rather than of "pact and
agreement" among nations.
But to continue our analysis of Suarez' jus gentium,

which, in its various parts, "has such a close relationship
to nature, and is so advantageous to all nations, individu
ally and collectively, that it has grown almost by natural
process with the growth of the human race." Had the
body of law in question been indispensable in the nature of
things, it would have been natural law. It was not thus
indispensable but it was and is "advantageous", not merely
to one nation but to all nations, whether considered "indi
vidually" or "collectively", and its growth might there
fore be considered as well-nigh a natural process by those
who looked at results rather than at the process. Al
though it is not natural law, it exists, Suarez points out,
like natural law, in unwritten form. The reason for his
view? The law of nations is not dictated by a legislator
but "has, on the contrary, waxed strong through custom."

36 John Bassett Moore, A Digest of International Law (Washing
ton, 1906), Vol. I, p. 5.
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Today, we may add, that which was formerly unwritten is,
to an even greater extent, becoming written international
law.

Passing now from the jus gentium, properly so called,
to the term as used by Suarez in the second sense, that is
to say, as denoting the existence of uniform laws in the
various states, "the source of the great similarity of the
forms in which it exists" is, he says, "easy to explain." It
was indeed so to him but not to preceding generations, in
asmuch as the term jus gentium appears to have been used
by Roman lawyers as synonymous with the natural law,
which the peoples of all states were credited with using.
The Romans therefore introduced and applied this jus gen
tium, which we would call natural law, to the transactions
of foreigners settled among them, who could not use the
civil law of the Romans, because its application was lim
ited to the Romans themselves. The "new wine in old
bottles" had the traditional result.
But to Suarez and his explanation of the similarity in

local laws. "The resemblance," he says, "is not always
perfect," as it consists "only in a general and common ra

tional basis." Whence and what is this common basis?
While it is "not derived from natural law," it is "so closely
related" to it and is "so thoroughly in accord or harmony
with nature that through it the individual nations could
easily have been led to adopt the rules in question." And
a further and final explanation is to be found in "tradition,
and a mutual imitation," which Suarez supposes began with
the beginning of the human race.

Returning now to the jus gentium properly so called,
Suarez invokes the very words of St. Thomas, "that the
precepts of the jus gentium are conclusions drawn from

principles of the natural law," differing, therefore, from
the precepts of the civil law, which are not, as in the case

of the jus gentium, "general conclusions" but "specific ap

plications of the natural law." Is there, in fact, any dif
ference in this respect between the civil law and the jus
gentium in its primary sense? The answer which Suarez
makes to this question is the opinion of Soto, to the effect
that the rules of the jus gentium are here considered as

general conclusions of the law natural, "not in an absolute
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sense and by necessary inference, but in comparison with
the specific applications of civil and private law."
Now in the civil and private law, one of two events must

occur, Suarez says, and the first is that "a merely arbi

trary specific application is made of the sort concerning
which it is said that, 'Whatever pleases the prince has the
force of law.' " Given the conception of the state in which
the majority controls the prince, this would seem to be

strange doctrine for Suarez to profess. But he explains in
the succeeding clause that he is not here supporting the
unlimited arbitrary power of the prince, for he declares
that an application in such terms is not due to the fact that
the prince's will "alone suffices as a rational basis, but be
cause that particular decision might reasonably have taken
one of various forms." Then, too, "there is frequently no

ground on which one form"�of specific application�
"should be preferred to another," and it is for this reason

alone that the decision is said to be made by the princely
will "rather than in accordance with reason."
Now the second of the events arises in a situation calling

for a choice, in which case reason is weighed with reference
to particular and material circumstances, so that, as Sua
rez puts it, "the decision thus results from the surround

ing circumstances rather than from the substance of the
matter in hand." Again we meet, in classic language, a
famous colloquial expression "circumstances alter cases."

So much for the precepts of the civil and private law.
Now for the law of nations, the precepts of which are,

as Suarez has already said, " of a more general character."
Why? Because, as the jus gentium is the law of all, or
of most nations, it must perforce take into consideration
"the welfare of all nature," and since it is, as Suarez has so

often pointed out, very closely related to the law of nature,
it must be in conformity with nature's "primary and uni
versal principles." Hence it is that such precepts are

Suarez' conception of what are properly "called conclu
sions drawn from natural principles" ; but this conception
is supported by a further and unanswerable argument�
"since their appropriate character and moral value are

immediately made manifest by the force of natural reason ;
an appropriateness and value which have induced men to
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introduce the customs in question (as the Emperor Jus
tinian has said) more because of the pressure of necessity
than because of their own wills." The difference here is
between an absolute, and a controlled and human neces

sity.
In relation to law in general, what then, is the charac

ter of the law of nations ? This is not an impertinent ques
tion, for even to this day there survives an argument as

to the legal nature of international law. But to Suarez,
the greatest legal philosopher of his day, and, as a great
authority puts it, the "prince of modern jurists," the mat
ter was not open to argument. To him the jus gentium
had every characteristic of true law. "We conclude," he
says, "that equity and justice must be observed in the pre
cepts of the jus gentium." Why? To which question, im
plicit in his argument, he answers in golden words : "For
such observance is included in the rational basis of every
true law, * * * and the rules pertaining to the jus gentium
are indeed true law." But this was not the whole of Sua
rez' conception of human laws which, as he has repeatedly
said before, are laws only if and in so far as they are in

conformity with the natural law; and the rules of the jus
gentium, he continues, are "more closely related to the
natural law than are those of civil law." At which point
we meet the "therefore" of the syllogism, introducing a

conclusion from his fellow-countryman Covarruvias, "it
is impossible that these precepts of the jus gentium should
be contrary to natural equity." And we add in our own

behalf that this passage should be inscribed in letters of

gold in every Ministry of Foreign Affairs of every state
of the international community. If this were done, inter
national law would become, through the ages, a human in

spiration as well as a human necessity, not only truly legal
but as moral as it is admittedly social.
The great Victoria was not averse to corollaries ; indeed,

we have quoted on a previous page one of the very great
est of his corollaries�that upon which the municipal sanc
tion of the law of nations depends.37 In this respect, as

well as in others, Suarez was like the maestro, although
he did not invariably label his corollaries as corollaries.

Supra p. 462, note 35 and text.
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In the present instance, a corollary is inferred by Suarez
from the preceding- discussion and it is as important as any
of his text. The corollary is "that the jus gentium is sub
ject to change, in so far as it is dependent upon the consent
of men," differing in this respect, as repeatedly said, from
natural law.
Now there are in the jus gentium two elements. One is

the relationship to or derivation from natural law�and to
the extent that the law of nations is thus a part of the
natural law, its rules may partake of the immutability of
the law natural. And the other element is human consent.
In so far as this second element is involved, the making
and unmaking of the law of nations lies within the power
of man. But this power to change the law of nations is
to be exercised by society in general or by the majority of
the international community, as, in the conception of Sua
rez, this law was largely a matter of universal custom. The

power, however, is not to be exercised by private authority,
except in so far as the individual may, if he so desires, re
nounce rights which are conceded to him by the law of na

tions, just as rights conceded or permitted by the law of
nature may also be renounced. As in Suarez' day it was
possible for "a given person" to "make himself a slave by
renouncing his natural liberty," so also, under the law of
nations, "a religious may renounce the ownership of tem

poral goods, and even the capacity for such ownership."
But such changes, whether in the law of nature or of na
tions involve only what Suarez calls "negative" precepts,
that is, those which permit, but do not positively require,
or prohibit, an act�as in the case of a "religious" renounc
ing the natural right to take a wife. Indeed the same right
of renunciation exists as regards rights "individually
granted by the civil or canon law."
What, however, of the prohibitions, or positive precepts

of the jus gentium? On what ground are they subject to
change when, as we know, the positive precepts of the
natural law are immutable? The reason here is easy to

understand, inasmuch as things are intrinsically good or

bad under natural law, whereas under the law of nations
they are only good or bad in so far as the law makes them
so.
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There is a second reason, which also goes to the root of
things: "the obligation imposed by the jus gentium," as

Suarez holds, "does not spring from reason alone, apart
from human obligation of every sort." If it did, the jus
gentium would be nothing more nor less than the natural
law in the Anglo-Saxon guise of the rule of reason. Nor
does the fact that the law of nations "has its source in gen
eral custom" alter the view, because custom is not essen
tially a thing of reason.
It would be inconsistent with reason if the law of nature

should be subject to change, since it is the perfection of
reason ; but the law of nations, being man-made, is to that
extent imperfect, because Man's reason is imperfect, and
therefore "it is not absolutely inconsistent with reason that
the said law should be subjected to change." There is, how
ever, an extremely important proviso to this concession on

the part of Suarez�that the change must "be made on

sufficient authority." This power to change the law of na
tions was likewise conceded by Victoria, with the same

proviso, but expressed in more perfect form, because Vic
toria was dealing not only with changes in the law of na
tions but with the very formation of that law. Instead of
the "sufficient authority" of Suarez, the authority of Vic
toria, in his dissertation On the Indians, was that of the
"consensus of the greater part of the whole world, espe
cially in behalf of the common good of all,"38 a passage
which recalls the classic language of the Reading On the
Civil Power, in the twenty-first section, that international
law has been established "by the authority of the whole
world."39 Therefore it would not be permissible for one

group of nations or a minority of nations to attempt to
establish an international law for the whole world, al

though they may establish a special rule of conduct for
their own guidance and to meet their own special condi-

38 Be Indis, � 3, no. 4. For a reproduction, of Simon's edition

(1696) of this work see the volume De Indis et De Jure Belli Relec-

tiones, published by the Carnegie Institution of Washington in 1917

in the Classics of International Law. This volume contains an intro

duction by Ernest Nys, a translation of the text by John Pawley Bate,
and a revised text by Herbert Francis Wright. For the reproduction
of De Indis, see p. 302, and for the translation see p. 45.

Supra note 35, and text.
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tions. Neither may they derogate from the generally es

tablished international law, since, as Victoria says, "it is
not permissible for one country to refuse to be bound by
international law."40
There was a difference in this respect, however, between

the "jits gentium" proper and the secondary jus gentium
in the sense of the civil law common to several or many
nations, and Suarez brings out the distinction with such
clearness that it can not possibly be stated better than in
his own words : "In this connection, I must note, further
more, that a given change may be effected in the jus gen
tium in one way, with respect to that phase of the said law
which is common merely in that several nations agree upon
the suitability of certain precepts." So much for the "jus
gentium" used with respect to the law not of nations but
common to certain nations. What, now, of the jus gentium
or law of nations proper? "When one is dealing with that

phase of the jus gentium [law of nations], which is com

mon owing to the usage and customs of [all] nations, in
so far as there exists among them any fellowship or inter
course," then, says Suarez, "changes are far more difficult."
This is because the jus gentium in its primary sense in
volves law common to all nations and appears to have been
introduced by the authority of all. "So that," continues
Suarez, "it may not be annulled without universal consent."
Here the two great luminaries of the Spanish School of
International Law are in accord.

However, as Suarez has repeatedly said, a change in the
law of nations would not be inconsistent with reason, and
in the present passage dealing with this subject, the doc
trine of mutability in international law has received its
classic form and perfection. "Nevertheless," he goes on

to say, "there would be no inherent obstacle to change in
the subject-matter of such law, if all nations should agree
to the alteration, or if a custom customary to [some estab
lished rule of this law of nations] should gradually come

into practice and prevail." However, such an event, he
concludes, "although it might be conceived of, as not con

trary to reason, yet seems impossible, practically speak
ing." Suarez does not mean that international law may

� ibid.
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not under certain conditions be changed by a state with
reference to its own subjects, such a change affecting that

state, and that state alone. However, this is dangerous
doctrine, for if international law is the law universal, then
the citizens and subjects of every state should have a right
to its protection; and the circumstances must be special
indeed to justify an attempt on the part of any nation to

change the law of nations, even on its own behalf, espe

cially if the change abolishes, restricts, or reduces a right
acquired under, and therefore guaranteed by, the law of
nations. But having this questioned, and, as it were, lim
ited, let us quote Suarez' exact words, both as to the ex

ception and the example: "In another sense, a given com

munity may ordain that, within its own territory and
among its own subjects, the law in question shall not be
observed, such an instance being conceivable and practi
cal.41 For it was thus that the rule of the jus gentium [law
of nations] as to the enslavement of prisoners taken in a

just war, was changed in the Church." In the example,
the change, it is to be said, neither abolishes, restricts, nor
reduces, but rather increases, the rights of human beings.
Civil law, Suarez has shown, is readily subject to change,

and he now adds that it is "subject to change in its en

tirety," and herein he points out an important difference
between it and the jus gentium; for the latter, he contin

ues, "is said to be subject [to change], not in the whole,
but in part." The reason for this distinction is that it
does not relate to "an absolute power of change, * * * that

is, not to the mutable nature of these two bodies of law

themselves," since, in so far as this quality is concerned,
both are "inherently mutable." The distinction is rather
"in accordance with the moral power and usage of men."
In point of fact, Suarez declares the distinction is of a

somewhat limited nature, since neither the law of nations

� In the General Treaty of Inter-American Arbitration, concluded

at Washington January 5, 1929, the second Article reads in part as

follows:
"There are excepted from the stipulations of the treaty the

following controversies :

(a) Those which are within the domestic jurisdiction of any of

the Parties to the dispute and are not controlled by inter

national law; * * * "
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nor the civil law "is mutable, in a general sense," the im
plication being that it would not be possible for all the peo
ples of the world to agree at the same time upon the com

plete change or abolition of either form of law. Thus the
civil law, in the case of a particular precept, may be muta
ble without qualification, for the reason that the civil law
is not universal, "whereas," Suarez holds, the precepts "of
the jus gentium may be abrogated only in part." The rea

son for this limitation on change in or abrogation of the
jus gentium Suarez has already indicated, stating that it
can occur only through the agreement of "all nations," or
through general custom. And if such unanimity, or near
unanimity, is required for the change or abrogation of a
single precept of the law of nations, it is inconceivable that
the law as a whole should become subject to change or abo
lition. Even if it were conceivable or possible to deprive
the states of the world of the common law of nations at
one fell blow, it would be impossible for them to live with
out law ; indeed, it would be well-nigh impossible for them
to create a new jus gentium, as it were, offhand. The re

sult could but be a world of anarchy, and not of law.
********

The thirty-second chapter of the third book of the trac
tate De Legibus aic Deo Legislatore is a formal answer to
the query "whether the municipal laws of any kingdom or

domain are binding on the men of that domain when they
are dwelling outside its territorial limits."
In the first place Suarez states that the question involves

four subdivisions�and in our own behalf we may add that
it opens up the entire question of jurisdiction and the exter

ritoriality of law, indicating at the same time the way in
which a person "may be related to a given domain or dio

cese," for Suarez, great as a jurist, was first and foremost
a churchman. In the first subdivision, the type of rela
tion to the domain in question is "as a permanent inhabi
tant" of that domain, one who, in other words, is physi
cally dwelling in the country. This relationship is ordi

narily indicated by the unqualified term "inhabitant". In
the second, says Suarez, "at the opposite extreme," is the

person "who has neither of these relations with the domain
in question," that is to say, who is neither an inhabitant
nor does he possess a fixed dwelling place in the country.
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The third subdivision relates to "a permanent inhabitant"
in the country and "having his domicile therein," but who
is "dwelling abroad at the time." Finally, there is a fourth
category and Suarez designates as a member of this "a tem
porary denizen of the said domain" but one who has, how
ever, "neither domicile nor origin therein,"�we would say
a "transient."
We may eliminate with Suarez the first and second of

what he calls the "situations" ;' for the first deals with the
national always present within the country, and the sec

ond deals with the national always absent from the coun

try. In the first case, therefore, the question of the bind

ing obligation of the law is obvious, and in the second, as
Suarez says, "it is clear that there is no possibility of legal
obligation," because the national in this case is completely
and permanently outside the jurisdiction of his country, and
there is "no title existing under which the status of a sub
ject may be imposed," Suarez here seems to mean by the
"status of a subject," not the status of nationality as such
but rather that of allegiance begotten of actual presence
in the country of the prince. Therefore it is that Suarez
devotes most of his attention to what he calls "the third
and fourth points."
First of all he considers the question which he has stated

at the beginning of the chapter in its relation to the third
of the classes which he has described, and a person of this

class, "although he is at the time living or traveling out
side the boundaries of his own state, always remains a sub

ject," provided that "he does not change his domicile." We
thus see that in Suarez' day, as in our own, the question of
domicile was a thorny but important one in relation to mat

ters of nationality, allegiance and jurisdiction.
In this connection Suarez refers to "the saying that the

law binds all subjects and all parts of the community";
and from this point of view the law is binding in the case

in question. Now there was confirmation of this in con

sidering the opposite side of the picture, namely, the case

of the inhabitant of some other domain who, "while dwell

ing in this one"�the kingdom under consideration�"is not
bound to observe the laws of the latter kingdom, a fact

which seems to be expressly defined in the Canon law" ; if
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this were not the case, an anomalous situation would arise
in which the foreign inhabitant dwelling in the kingdom
which Suarez has in mind "would be free, solely on account
of his absence, from the obligation of obeying the laws of
either country," and this situation he rightly character
izes as "absurd".

Suarez, as we have said, was a theologian dealing with
lay questions and in this particular section he confirms the

general principle by illustrations drawn from the Church,
especially that of persons in a diocese subject to the juri-
diction of the Bishop as distinct from inhabitants of the

territory subject to the Prince. In other words, Suarez
invokes both the temporal and the spiritual law, as the
matter in hand may suggest.
In the present instance, the first confirmation is, as we

have seen, a lay example. To clinch the matter, however,
Suarez invokes the authority of his Church and uses a

clerical illustration. He supposes that "a bishop makes a

rule" for a diocese, requiring that persons within the dio
cese and subject to his jurisdiction, "who enjoy a benefice
must reside therein during a given period of time under

pain of a given punishment or censure." If this is the
case, the bishop "so binds the holders of such benefices,
wherever they may be, that if they do not return to the
diocese within the prescribed time," they suffer a penalty.
This he lays down as a general rule, subject to the excep
tion that the offending person is neither ignorant of the
rule nor unable to comply with it. The result is that such
"a provincial statute is binding upon those belonging to
a diocese, even while they are traveling elsewhere"; and
the conclusion, applicable alike to civil as to ecclesiastical
law, is that "the same is true of any similar law."
It might be, and indeed it was not infrequently stated,

Suarez admits�on the basis of reading equalled by few, if
any, in his order�"that no law is binding outside the lim
its of the country of the lord or prince by whom it is de
creed," from which it follows that "the inhabitants of that
country, generally speaking, do not sin if they violate the
law in question while they are outside of this territory."
"Such," according to Suarez, was "the common opinion of
the Doctors." This conclusion, he informs us, is deduced
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from a passage in Sext*2 according to which a person
"living outside a particular diocese," who disobeyed a law,
although made by the bishop thereof, did not "incur the
sentence stipulated for that law." To this conclusion, how
ever, Suarez had a ready and an unanswerable reply; it
was to the effect that "in the passage under discussion,
the reference is not to the binding authority of the law, but
rather to the censure," or, as a layman of our day would
say�to the penalty. That is to say, the law is none the
less applicable to the individual because he is outside of
the jurisdiction of the country, but the penalty can not
be imposed until he returns. The question, therefore, is
one of jurisdiction. Suarez, however, states the matter
in words that can not be paraphrased and therefore he
must, in this, as in many other instances, speak in his own

behalf : "for the imposition of a censure pertains not to the
directive"�that is to say, to the commanding�"but to the
coercive power of the law." This is because "the superior
or judge may not punish outside of the territory, although
he may issue orders and impose obligations." In other
words, the power of the superior in the case of the sub
ject living outside his territory is limited to the issuing of
orders and the imposing of obligations, but, the superior
may not penalize the failure to obey or fulfil the orders.
As bearing upon this phase of the question Suarez ana

lyzes a decision of the Pope that "he who: declares a law
may be disobeyed with impunity outside [his own] terri
tory," Suarez adding that a declaration of a law is "the same

as passing sentence [upon its violation]." But "the inten
tion of the Pope, without doubt, was to assert that the stat
ute in question was not [actually] violated by the subject
in the situation posited." The reasons are twofold. The

sovereign, in this or any other case, could not impose a

penalty outside of his own jurisdiction and if he attempted
to do so, the result would be not only that the provision

42 I. ii. 2. Sext (or Liber Sextus Dedretalium) is the sixth book of
the Decretals ( Corpus Juris Canonici), being an addition to the collec
tion of five books of Decretals compiled by Gregory IX. The Sext was

prepared by a committee of canonists under Pope Boniflce VIII. It

includes papal constitutions subsequent to 1234, notably decrees of
the two oecumenical councils of Lyons, and was published in 129S.
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concerning a penalty would be invalid, but that the actual
provision of the law itself would have no force as regards
the subject outside his jurisdiction. In other words, the pen
alty would be void and likewise the law. This interpreta
tion of the Pope's decision Suarez appropriately applies
to the Church, "so that the person who, under the supposed
circumstances does not obey the statute, is not contuma

ciously disobedient to the Church," and as a logical con
clusion this is furthermore "an indication that the person
in question is not bound by that statute, even with respect
to its directive force." The schoolman, in the best sense
of the term, appears in the succeeding sentence, in which
Suarez sets forth his conclusion�and a very important
one for him as a Churchman and for the Christian world
of the Catholic persuasion: "[The truth of] the antece
dent is evident," he says, "since if the said subject were
contumacious he might accordingly be excommunicated,
and consequently would incur a legal censure. For ex

communication," in what Suarez calls "the more probable
opinion," could be inflicted upon an absent subject "dwell
ing in a foreign territory." Therefore the conclusion to
be drawn from the Pope's statement is that just as the

liability to a censure�that is, a penalty�"does not bind
an absent person, neither does a law."
This, however, is the temporal phase. How about the con

science? "Although the statute in question may have been

published without any [provision as to] censure or penalty,
but simply with the force of a directive law binding in con

science, [nevertheless] it will not be binding upon absent
subjects." But suppose an attempt were made to add a

censure to the law? Still it would not be binding. Why?
Because "its power to lay an obligation upon the conscience
is not enlarged [or diminished] by reason of the censure."

Why should this be so? The matter is important and in
deed fundamental. "[The imposition of] a censure rather
assumes the existence of jurisdiction and the power to
bind ; and when the [provision for] a censure is added, the
jurisdiction [of the law] is not for that reason diminished
or restricted." Neither, we may add in our own behalf, is
the jurisdiction of the law extended by reason of the ad
dition of a penalty, for jurisdiction is exercisable within,
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and only within, the domain of the government, whether it
be territorial or spiritual, to which the person involved is

subject.
There is a relation of measure between the jurisdiction

and the domain; for* the one may not be extended beyond
the bounds of the other. However, Suarez continues, "all
the authorities"�in this as well as in other cases�"do not

agree as to the rational basis for the assertion in question."
Some seek to justify the conclusion to which they come

(which is also the conclusion of Suarez), on the ground
that the intent of the legislator was merely to "bind the
subjects living within his own territory." Some opponents
contended, moreover, that in this case the conclusion which
"we"�meaning Suarez�"have laid down is true, only if
the law is couched in general terms, since in that case, no
other�that is to say, no more extensive�intent on the part
of the lawmaker, is expressed ; and therefore, if the legisla
tor declares in express terms that he wishes to bind [all]
subjects, wherever they may be, then" according to dissent

ing opinion, "the law is binding even upon subjects outside
of the territory." However, Suarez meets this argument by
referring again to the decision of the Pope which he had

just cited, that "he who declares a law may be disobeyed
with impunity outside [his own] territory," on which
Suarez comments that the words of the Papal text "indicate
a defect not merely of will, but also of power, a fact which
is self-evident," but for which he nevertheless invokes the

Digest 43 and "the commentators," who are "commonly
agreed upon this point."
The conclusion of Suarez would seem to be sufficiently

clear, but the matter was so important, so far-reaching
and fundamental that, having stated and met the reasons

set forth by the dissenters, he now proceeds to give in un

equivocal terms the true reasons for the conclusions which
he has maintained�"the jurisdiction of any one state or

prince does not include the power of making laws which
shall be valid outside the state or kingdom." This is the

fact, but Suarez was not content with fact unless expressed
in terms of philosophy and therefore he implies a philo-

� n. i. 20.
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sophical analogy. "Just as in philosophy," he says, "we are

accustomed to say that an action does not continue outside
[its] sphere of activity, owing surely to a defect of power
and not of will; even so the activity of jurisdiction in the
making of any law is limited to a [specific] territory, and
hence"�the inevitable conclusion of the schoolman�"that
law is not binding outside those territorial limits." And
with another "therefore" he ends the entire discussion: "it
is clearly to be inferred, that the lawgiver can not bind a

subject outside the existing boundaries [of the state], even
if he has the specific intention of doing so and expressly
states that intention in the words of his [law]."
We now come to a mooted question which Suarez pro

ceeds to discuss : "When a prince may punish a delinquent
subject outside of his own territory." The conclusion which
Suarez has just reached should in general, he maintains, be
considered "as referring to the peculiar directive obliga
tion imposed by law upon the conscience," this being the
"proper and immediate effect of law." But if one were con

sidering the matter from the viewpoint of "coercion by
means of a penalty, it is the opinion of the jurists that when
a subject has committed a crime outside of the state," the
prince might inflict a punishment upon him only under
certain specific circumstances ; that is to say, when the pen
alty was applicable, not in the place where the crime was

committed�namely, outside of the prince's jurisdiction�
but only after the erring subject has returned to the realm
of the prince. The penalty is thus not, as Suarez says,
"imposed ipso jure, but its imposition is contingent upon
the subject's return to the sphere of jurisdiction within
which the law applies. This is a statement of principle, but
to Suarez the principle must always be based upon the rea

son of things. In the present instance, he gives as the
rational basis for the doctrine which he has laid down "that
under the conditions specified the penalty is not imposed
outside of the state, but within the same." This can hardly
be denied; but it was the custom of Suarez to probe deep
and he therefore further develops the reason behind the

principle. "It is," he continues, "assumed that this punish
ment must be imposed by human agency." To this assump
tion there can hardly be a dissent, since it is not within the
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province of human lawmakers to provide for spiritual pun
ishments. Now "judges do not inflict punishment," he
adds, "or exercise power upon persons who are dwelling
abroad, but only upon those who return to the country." 44

But what of the Papal decision, which Suarez has ex

amined and explained, and which, in effect, declares that a
law promulgated within a territory may be disobeyed with
impunity outside of that territory? Does this decision con

flict with the view just set forth? Suarez meets this ques
tion by reiterating that the meaning of the decision was

merely that a law containing a penalty could not be opera
tive outside of the jurisdiction of the lawmaker and hence,
if a subject outside of that jurisdiction committed an offense

against the law, he could not be considered guilty under
the law as long as he remained outside of the jurisdiction in
question. This is quite a different situation from that in
volved in the return of the offending subject, in which case,
Suarez concludes that a penalty may properly become oper
ative upon such return.
We should, however, have the exact language of Suarez

on a matter of such importance�the "difference [is] be

tween a law imposing a punishment ipso facto, and a law

merely declaring a punishment that is to be imposed" ; or,
to carry the distinction further, as Suarez adds : "the first

kind of law of itself inflicts a penalty and thus necessarily
extends its binding character and power of execution out

side its own territory." Such a state of affairs would be un

reasonable if the only way by which the punishment of such
a law could be inflicted were "by obliging the guilty per

son to execute the penalty upon himself," which, as Suarez

points out, "is impossible." And it is not only impossible,
but it is illogical, as he immediately demonstrates, "for if

[the law in question] cannot compel one to, or restrain one

from an action, much less will it be able to compel one to the
execution of the penalty."
Now the situation is quite different as regards a law

"which imposes a penalty that is to be inflicted by a judge,"
the reason being that such a law "is by the very nature of

44 For an application of this principle to a case of our day, see the

leading case of The Trial of Earl Russell (before the King in Par

liament), L�. R. (1901) App. Gas. 446.
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the statute binding the judge to act in accordance
with it, rather than a statute binding upon the criminal;
and the judge dwells within the territorial limits of the
state." Here Suarez has reached the heart of the matter
and a final and utterly convincing argument on the terri

toriality of crime. For it would indeed be a curious state
of affairs and a lamentable confusion of jurisdiction if
judges were able to follow offenders and try offenses wher
ever committed.
It was the practice of the schoolmen, as it must be of

every logical and successful disputant, not merely to meet
the objections which had already been advanced but to
foresee and overturn those which might have been or might
be advanced. Therefore Suarez in the present instance
overcomes an imaginary opponent and in so doing saves

himself from a possible later attack by one less imaginary.
The manner in which he handles the supposed opponent is
so perfect an example of the logical method of Suarez that
it must be given in his own words :

"The objection may be raised that the [guilty] subject is also

bound in conscience to submit to the punishment in question. Our

reply is that the said subject, strictly speaking, is not bound by
this law until after sentence has been passed, when he is assumed
to be already within the limits of the state."

An exterritorial crime, to be punishable within the state
of the person committing it, must be a crime not only ac

cording to a law but a crime intrinsically�or as Suarez

says, "essentially"�evil in itself ; or it must be sufficiently
forbidden in some other way than by the law of the prince
imposing the penalty. For this law, as already pointed
out, "can not [itself] prohibit the deed, outside of the lim
its of the state" ; and the result of this is that the law in

question "cannot designate any penalty" for the offense,
"unless the deed is for some other reason assumed to be
evil or sufficiently prohibited." There is an age-old ex

ample which may illustrate the doctrine of Suarez, although
he' himself does not employ it. It is none other than piracy
under the law of nations, which is a law not merely for
the international community, as such, but for each and

every nation or state. Now as the jurisdiction of any na-
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tion is universally admitted upon the high seas, and as pi
racy is prohibited under the law of nations, it may be pun
ished by any nation as a violation of its own law, and the
penalty of death inflicted under the law international.
Thus piracy meets precisely the conditions which Suarez
has laid down, for it is evil in itself, irrespective of the law
of any one country ; and not only is it evil in itself, but it
is, in Suarez' very words, in "some other way sufficiently
forbidden"�that is, by the law of nations.
In dealing with the exterritoriality of crime, Suarez�

and perhaps the reader�has for the moment lost sight of
the topic of his narrative, so to speak, namely, the subject
living outside the territorial limits of the state, as de
scribed in the third of the categories with which he began
the present chapter. He now recurs to this temporary res

ident abroad and states that by "living outside the terri
torial limits of the state * * * he does not lose his status
as a subject in the essential sense." There is, however, a
temporary change in his status, "that is to say," in the
words of Suarez, "he ceases to exercise it"�meaning his
status as subject�"in relation to the laws of [his] coun

try, since he is living beyond the range of their [normal]
operation." Applying this principle to the doctrine which
he has been discussing, Suarez declares that "outside of the

territory no one is bound when the agent"�in the sense of
the person performing the act�"and the object acted upon,
and the action itself, are entirely without the limits of the
state" ; but the case is different if one or the other of these
elements of the situation is within the territory of the state
in question. The inference which Suarez draws is, in fact,
that "if the agent is outside, while the object with respect to
which he offends is inside," then "the obligatory force of
the law may be applicable." Here Suarez cites an author

ity in whom, as we have already noted, he felt no small

confidence. It is none other than Covarruvias, to the effect

that "a law is not binding outside the limits of the state,
unless the subject-matter of the law has in view the wel

fare of that same state." Speaking in the first pers&n,
Suarez says : "In my opinion, this is the true doctrine."
But Suarez felt that a certain elucidation and a qualifi

cation of this "true doctrine" were necessary, and he there-
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fore informs us that, "strictly speaking, the proposition in
question is not limited by the said doctrine, since offenses
contrary to a law of the sort under discussion should be
considered as having been committed, not without, but with
in the territory [of the lawmaker]." Thus there are two

legal conditions under which the act might be committed:
in one case the law may be affirmative ; in the other, nega
tive. Let us suppose that a law directs that a certain act
be performed within the state which Suarez has in mind.
If the person to whom the law applies fails to act in com

pliance with the law, that is, fails to perform the act within
the jurisdiction in question, then, even though he is out
side of that jurisdiction, the offense may be considered as

occurring within the state, since it redounds to the injury
of the state. What, on the other hand, of a law which
prohibits some act; in other words, the negative law which
Suarez has mentioned as the second of the legal conditions?
If the prohibition is disregarded by a national of the state,
even though he be living abroad, and an injury to the state
results therefrom, then, in the opinion of Suarez, the of
fense is clearly consummated in that state. The example
which he gives is perfect of its kind, and one for which

professors of the criminal law have, if we may speak from
our own experience, an especial weakness. Thus, "a per
son corporeally outside the limits of the state or kingdom
would, if he shot an arrow and thus killed a man within
those boundaries, be clearly held to have sinned in the
territory of the said state," and having committed such an

act he would not merely transgress the law but would in
cur "in consequence," Suarez continues, "a liability to the
censure"�in the sense of penalty or punishment�"if the
latter should be provided for by the law in question."
But what of the situation in regard to enclaves�to use a

term of the law of nations�or, as Suarez says, "with re

spect to exempt localities when they are otherwise enclosed
within a state"? Having in a previous work45 dealt with
the matter in some detail, Suarez here contents himself by
stating "simply" that "the same assertion does indeed hold
true with respect to localities of this kind"; and he adds
that this is also the view of the canonists.

� De Censuris (Coimbra, 1603).
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But notwithstanding1 the authority of this view, Suarez
as usual decided to enforce his statement by an example.
"The same view is supported," he says, "by the laws above
cited, in so far as it may be inferred from them that a
prelate can not exercise his jurisdiction within the exempt
territory." This illustration he considers as applicable to

every superior; for, as the locality is withdrawn from the
territory, so the jurisdiction over the locality is also with
drawn from the territory, unless there be special excep
tions under the law. And Suarez concludes by quoting
once more the decision of the Pope with reference to the
prince and his jurisdiction, that "he who declares a law may
be disobeyed with impunity outside [his own] territory."
In a later portion of the same book (III of the De Legi

bus) , Suarez considers a further phase of the binding force
of law, and in this phase of the matter he discerns, as he
says, "three elements," which, in his opinion, "must be dis
tinguished in every law." The first of these is "its bind
ing force with respect to the conscience." This Suarez
called, speaking in the first person, "its directive force".
The second element he termed "its coercive force," and this
he defines as that force "by means of which one may be

punished according to law"�which we would term a sanc

tion, in the language of modern jurisprudence. And the
third element, a matter of form rather than of substance,
is "the force by which a definite form is laid down for con
tracts and similar legal acts." This is possibly less impor
tant than the two preceding elements ; yet it is often vital
to the enforceability of an act legal in substance, though,
unless the condition is complied with, not legal in form.
The question which Suarez prefixed to this chapter,

whether the domestic laws of any domain are strictly
binding upon aliens while they are living therein, he con

siders in relation to these three elements since, in his opin
ion, they give rise to "some peculiar difficulties".
On these matters there was a twofold divergence of opin

ion, but, after all, there was similarity if not identity in
the basis of each of the views, namely, "that non-resident
foreigners (peregrini) are not subjects." The reason for
this similarity? "The status of subjects," he says, "in so

far as moral direction and obligation are concerned, is to
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be acquired only through domicile, or at least through
quasi-domicile." This may be the legal point of view, nev
ertheless "the law of a locality," he adds, "is binding in
conscience upon aliens and guests as long as they dwell
therein," the, reason being that residence confers jurisdic
tion, and so long as individuals reside in the locality in

question, its laws create an obligation on the part of all
residents to observe them. The view of Suarez in favor of

assuming jurisdiction over resident aliens and guests is
that a law, to be law, must be of general application within
the jurisdiction in which it is applied and therefore bind

ing "for the period of their residence, on all persons ac

tually living therein."
This may be admitted. But what of transients? It

would seem that they should be included, for the purpose
of jurisdiction, within the term "residents" ; for they must
be actually within the community, even when in transit.
In behalf of the view which he had stated as a personal

one, Suarez advances three proofs which make it of uni
versal application. The first of the three proofs is one of
"the final cause." Here Suarez considers what would be the
result if the law were not applicable to the alien and native

alike, stating that, if such inequality existed, "disputes
and scandals would result." He thus reaches this conclu

sion, from his viewpoint of the "final cause," that "it is
morally necessary for the good government of a province,
locality or territory that the laws made for the same should
have this [universally binding] effect; for it is necessary
to the peace and good morals of that locality"�or, we may

add, of any locality�"that aliens should conform to the
customs of its people" as long as they live in the same juris
diction.
Having stated the principle, Suarez indicates the au

thority, which is none other than the Decretum, and that

greatest of teachers, "experience." And, as a schoolman, he
concludes on the basis of these premises that "since laws are
established with a view to the common welfare, peace and

good morals of the country, it is necessary that they should
possess the [universal] force in question."
After dealing thus with the final cause or purpose�or,

as the Greeks put it, design in nature�Suarez passes to the
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second of his proofs, to be found in the "efficient cause,"
that is to say, the means or channel by which the purpose
is carried out ; in other words�and especially in our day�
the legislative power.
Since the state, as Suarez has said more than once on the

authority of no less a person than Aristotle, should be a

perfect community, it rests with the chief executive, as we

would say, or, as Suarez says, with the "civil governor * * *

to preserve his state and to safeguard its morals," for which
purpose the executive in question is presumed to have the
necessary power; and, having this power, he exercises it
in the making of laws "which are binding upon, all living
within his domain." "It is on this ground," Suarez con

tinues, "that he is empowered to punish aliens who com

mit crimes" within his jurisdiction. But this is not enough
for Suarez. By "aliens"�as he has been using the term�

we would understand persons resident within the domain.
However, Suarez here enlarges his conception to include
within the power of the civil governor the right "to bind
by his laws all persons engaged in activities within his

realm," provided, of course, that sueh compulsion on his

part "is necessary to the welfare of that realm." In short,
the law in question would apply not only to permanent
alien residents within the country, but also to temporary
residents and even to transients.
In the two preceding proofs, Suarez has considered the

matter primarily from the point, of view of the act of the
state in which the aliens reside. Now he turns to the third

proof, which pertains to foreigners within the state. "The

same truth," he declares, "is evident from the standpoint
of the aliens" and "there are grounds sufficient to justify
their subjection to such an extent that they may be bound

by the laws of the territory." Suarez; does not mean that

foreigners should be assimilated to natives nor, on the
other hand, that they are to be discriminated against. The
duration or degree of subjection, in Suarez' opinion, is not

determined by the length of stay in the country. On the

contrary, the degree of subjection is the same regardless
of the length of residence, "the sole requirement for that
subjection being actual sojourn and presence, even though
that sojourn may be of short duration."
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There then follows a passage in which Suarez displays
that keenness, that subtlety, that penetration of thought
which characterizes him when at his best, and there can

be no doubt that it is not merely the philosopher, or in
deed the jurist, but also the litterateur as well as the logi
cian who speaks : "For just as a man in changing his domi
cile from one place to another, by that very act manifests
his will to be bound permanently by the laws of that [new]
territory, or else become bound in consequence of his act
and despite his will to the contrary; even so any person
who wills to sojourn in a given locality for a brief time,
by that very act manifests or should manifest a will to
subject himself temporarily to the government of that ter
ritory in everything relating to general customs and laws."
So much for the litterateur. Now for the logician : "This
statement is confirmed by reversing the argument. For an
inhabitant of any territory, withdrawing from it for a

brief period, at once and throughout that period ceases to
be bound by the laws thereof, according to the argument
of the preceding chapter; and, consequently, during that
time, he is not actually a subject. Hence the converse will
also hold true; for the principle is the same, and equity
demands that in both cases equality�that is to say, due
proportion"�here the Greek wins over the Latin�"shall
be observed."
It will be observed that Suarez uses the word "scandal" ;

but he was of the opinion that scandal, though it be actual,
"accidentally increases the obligation." What, then, is its
real relationship to the obligation ? "At the most an occa

sion or motive," Suarez answers, "which impels the legis
lator to make the law." But suppose it was an occasion
or motive which has lapsed. Does the obligation survive?
Yes ; because the obligation is not due to scandal : the ob
ligation is due to the law, and therefore, as long as the
law exists, the obligation exists, "just as," Suarez says,
"the carrying of arms is forbidden, to prevent quarrels,
and women are forbidden td adorn themselves in one way
or another,"�we quote Suarez as a good churchman, giv
ing his exact words in order on this occasion to disassoci
ate ourselves from his personal opinion�"to avoid scan

dal." But, as he said above, "the obligation to abstain
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from these acts exists," not�as he has also said�because
of the scandal, but "per se, by reason of the laws them
selves." Of course, in this connection, strangers are bound
to conform to the same extent as the subjects, "not only
for the sake of avoiding scandal, but also because of the
law itself and because they are under a sufficient obligation
to obedience, as has been explained." Here we have again
a cleancut expression of the opinion of Suarez that resi
dence is a fundamental element of jurisdiction.
This does not mean, however, that aliens should be in

all respects subject to the same law as are the residents
of the country in which they may happen to sojourn. They
should, however, be subject to law, and it is the province
and the right of the lawmaking power of the country to
determine the content and application of the law affecting
them. In the opinion of Suarez, non-residents may have a

"peculiar mode of living" and therefore, "being located in
a given place" and therefore "in many matters, they may

require separate statutes." To this extent they are, he

says again, subjects, "by the mere fact of their sojourn."
There is, however, a twofold requirement: that the special
laws applicable to foreigners "be just and expedient, not
only to the locality in question, but also to the non-residents

themselves," observing, as he discriminatingly says, "a due

proportion between the two," in order that they may thus

"satisfy every qualification for placing the non-residents
under a valid obligation."
Turning now to the coercive element of law, Suarez main

tains that it applies not merely to natives and to foreigners
who may be domiciled in the country, but to temporary
residents, or even to transients. For a transgression of a
law of the country renders persons of each and all of these
classes equally liable to punishment, "either through a

judge or through [the force of] the law itself, if it involves
a penalty ipso facto."
Why does Suarez, it may be asked, mention specifically

a penalty ipso facto? Because in his opinion, and he so

says, the "directive power would not be efficacious unless

coercive power were annexed thereto." Furthermore, the
alien is bound not only in law, but in conscience, to obedi

ence, and this being the case, in transgressing law, "he
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commits an offence" both in the territory and against the
state, and in consequence, "by reason of this offence also
he remains subject to the coercive power of the common

wealth in question." And as if in reply to the query why
this should be so, Suarez gives an additional and an all-
conclusive reason, that "the non-resident foreigner shall
not be superior in rank to the author of the law in ques

tion," that is, the sovereign power of the state, "since no

superior can be subjected to an inferior by coercive au

thority." Nor, it may be added, in our own behalf, may
sovereigns equal in authority, or their representatives, be
subjected one to the other, since the inequality of superior
to inferior is lacking.
This means that a sovereign, or his official representative

(that is, ambassador) coming within the jurisdiction in

question is not subject to the laws, because being equal,
he is not inferior, and, according to the conception which
Suarez upholds, it is only the inferior who is obliged to

yield to coercive authority. This, it may be stated in pass

ing, is international law as approved by the centuries.
It may also be said in passing, without dwelling upon

what is self-evident, that a statute may be enacted to pun
ish offenses which, as Suarez says, "may be committed in
the future." Such is the case with most laws; indeed they
should not be retroactive.
Suarez now proceeds to discuss the third of the three ele

ments with which he began this chapter, that of form, giv
ing concrete examples, such as a will or a contract made
within a given territory which, as he had previously said,
without pausing to give examples, should follow the laws
of the realm in all such matters. The will or the contract
of an alien subject would clearly be void, Suarez says�

and it should be void�if not made in the form prescribed
by the laws of the land. The reason for this is the univer
sality of law within the jurisdiction to which it applies
for, if it were not universally applicable, it would cease,
in so far as the exception is concerned, to be a law, but
would to that extent become a privilege, and, according to
Suarez, the alien is not accorded a privilege any more than
is the native inhabitant. Therefore the law of the country
"obliges all persons in that locality to observe also the form
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of procedure which it prescribes; and, just as it includes
the power to punish, so also it includes the power to in
validate."

Suarez had previously cited a will of an alien by way
of example. He now proceeds to the question of taxes
as a further illustration; for is anything�in the words of
Suarez as of our Franklin�more certain than death and
taxes? Not inappropriately, therefore, Suarez asks
"whether a foreigner is bound to pay them"�meaning
taxes. Fortunately for us citizens, he confines his atten
tion to "a foreigner," and answers his own question in the
affirmative. If the alien owns property within a given
country, upon which, according to the laws obtaining in
that country, a tax is due; or, as Suarez adds, if he per
forms any act in that place which is subject to tax by the
laws of the country, "then there will be an obligation to

pay that tax, * * * generally speaking, and"�a proviso
which we would expect in all of the principles which Sua
rez lays down�"assuming that the tax is a just one." The
case is otherwise with regard to those taxes "which are of
a personal nature." Thus, to give a further example which,
Suarez no doubt had in mind but which he did not himself
cite, a foreigner temporarily resident in a given locality,
would not be subject to a poll tax, although if during his
sojourn he purchased a house or lands, or entered into a

transaction subject to the internal revenue laws of the
realm, he would be subject to taxes in the same manner as

in the case of natives of the country.
There are many and interesting examples which could

be cited in addition to the few which Suarez has mentioned ;
and although they were sufficient for his purpose, a few
others which are of interest in our day and in our country
are mentioned to show that Suarez did not write for his day
but for all time, just as he wrote not for his own country
but for all countries.
Let us take the case of foreigners who come to our shores

but who, by the laws* of the United States, can not them
selves become naturalized citizens.46 We shall also suppose

�Act of May 6, 1882 [22 Stat. 61 (1882), 8 U. S. C. � 363 (1926)]:
"That hereafter no State court or court of the United States shall

admit Chinese to citizenship; and all laws in conflict with this act

are hereby repealed."
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that they have a child born after their arrival. That child
is, by virtue of the Fourteenth Amendment to the Consti

tution/7 an American citizen because the child is born
within and subject to the jurisdiction of the United States.
Such also is the nationality of a child born in American

jurisdiction of foreign parents in transit through the
United States. In both these cases the laws of the country
apply to the foreigner as to the native, in that their chil
dren are American citizens if born within the United
States. This is citizenship ex jure soli. As a result of the

law, in many foreign countries, where nationality depends
upon jus sanguinis, the child born in the United States of

foreign parents might have a double nationality. Thus

under the law of countries adopting the test of blood rela

tionship, the child in question would have not only Ameri
can nationality but the nationality of his parents as well.
It is pertinent to consider for a moment the view of Vic

toria, who held that a child should and could have only
the nationality of the place of birth ;48 for does he not say
explicitly that the child in question has the nationality of
the country in which he is born, and, if he did not have
this nationality, he would be stateless, because he could
not have the nationality of a country in which he was not
born? This view, it may be said in passing, has two great
virtues. It gives every human being a single nationality,
and leaves no human being without a nationality.

� "Sec. 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law ; nor deny to any person within
its jurisdiction the equal protection of the laws."

*8JDe Indis (supra note 38) � 3, no. 5: "If children of any Span
iard be born there and they wish to acquire citizenship, it seems they
can not be barred either from citizenship or from the advantages en

joyed by other citizens�I refer to the case where the parents had
their domicile there. The proof of this is furnished by the rule of

the law of nations, that he is to be called and is a citizen who is born
within the state (Code, VII. 1 xii. 11). And the confirmation lies in the

fact that, as man is a civil animal, whoever is born in any one state is

not a citizen of another state. Therefore, if he were not a citizen of

the state referred to, he would not be a citizen of any state, to the

prejudice of his rights under both natural law and the law of nations."
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We have ourselves instanced on a previous page49 the
exemption of a sovereign from the laws of a foreign country
within whose jurisdiction he may happen to be, as an illus
tration of the rule that a law, to be binding, must be the
law of a superior. It is therefore a consequence of the

immunity of the sovereign from the laws of the country
in which he happens to sojourn that in the case of a child
born to an ambassador or minister or diplomatic agent (to
use an all-inclusive term)�who is, as the agent of the for
eign sovereign power, exempt from the jurisdiction of the

country to which he is accredited or through which he

happens to pass�such a child is born a citizen or subject of
the country of the ambassador, minister, or diplomatic
agent in question.

Custom played a large part in the growth of law, and
indeed it was and continues to be the source of much of
the law, especially in the case of the law of nations. It
is not surprising, therefore, that Suarez devoted an entire
book (the seventh of his De Legibus) to Custom, its origin,
its nature and its effects.
Custom, Suarez says, both preceded and followed law.

It preceded it inevitably because custom is the unwritten
law and custom antedated writing; and it followed law
because custom is ever with us. Speaking of "law" in a

formal sense, Suarez says, "it is certain * * *_that the writ
ten is the principal form of law," and he adds that from
it "custom derives in great measure its strength and mean

ing." In custom three terms are first to be noted: usus,

mos, consuetudo, which are "closely kindred in meaning"
and the result of "free�that is, properly human�action."
The word "free" is of no small importance, because it im
plies voluntary action, and without voluntary action cus

tom, as such, can not arise, as Suarez demonstrates more

fully in a later passage.
As three terms are used, there must be a difference be

tween them, however closely they may be allied. Thus

usus (and indeed so it is with the English equivalent) ap

plies "equally to a general habit of action and to single ac

tions"; but the term "mos * * *
may not properly be ap

plied to a single action as usus may be, but only to a repe-

49 Supra p. 488.
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tition of like actions." Differing in definition, they are,

however, "practically the same" in their relation to the

general subject of custom, St. Thomas ascribing to both

the same meaning�"the repetition of a voluntary action."
Custom is a thing of two elements, Suarez says : one being
"formal custom," a "series of repeated actions," identical
with "usage" in that both are voluntary and matter of fact ;
the second element is the "after effect of repeated acts."
In a merely material sense, the latter definition is a dis

tinction more apparent than real, inasmuch as each ele

ment is, after all, amatter of fact. Therefore Suarez passes
to the spiritual conception inherent in another phase of the
second element of custom. His exact language is�"a sec

ond after effect is one of the moral order, a faculty com

pelling the performance of a certain action or nullifying an

other obligation." This he calls "customary law or a legal
rule introduced by custom." But it is not every custom

which creates "a legal rule," in confirmation of which he

immediately adds that "an evil custom * * * creates no

legal force ; nor does one that grows out of the observance

of a law�although it is spoken of as custom." For, in

truth, what is implicit in a law is part of the law and there

fore not custom. Therefore, "to limit our definition," con

tinues Suarez, "to that custom of fact which is capable of

introducing law, we must include in it * * * the note that

the custom is an authorized repetition of actions that con

travene no established law." Thus the custom of fact,
which in the usual course of events can introduce law, must

not be in opposition to the laws already in existence; for the
custom which Suarez has at present in mind is only, as we
have seen, that "authorized repetition of actions that con

travene no established law"; or again, it must be custom

"in which all the conditions required by the law are ful

filled."
There are exceptions, of course, to this statement, � and

these, as we shall see, Suarez takes up in subsequent pages.
While custom is a thing of practice, there is practice and

practice. There must be "public practice" of the commu

nity, in order that custom may generate law and its strict

obligation. Therefore the converse is true. "Private prac

tice of a person," or indeed "of a family," is not sufficient
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to establish a "legal rule." In a word, the custom which
"suffices to introduce law must be drawn from the gen
eral practice of the people," that is, of "the community as

a whole" ; or, as in the case of the law of nations and the
international community, "of all, or the greater part of
its members." That is to say, custom is the generator of
law ; and in the sense in which the term custom is used by
Suarez, it is popular law as distinct from legislative law.
In the Anglo-Saxon system, it becomes "common law."
Suarez has before defined the term jus, but in connec

tion with "custom", he finds it necessary to consider this
term afresh. Therefore he says that it "has two meanings",
the one signifying "the faculty of use," that is to say,

"ownership or quasi-ownership" ; jus in the second sense is
defined by Suarez as "a right that carries the power to bind
and command : * * * the right of law or legal right." This
is law in the strict legal sense of the analytical school of
jurisprudence�a command imposed by a superior, with a

penalty for disobedience ; and the rights under this law are

not natural rights but the rights of man-made law.
Suarez observes that in his two definitions of jus lies

the distinction between "custom" in the legal sense and

"prescription"; for prescription may arise from private
use by an individual and therefore is not general custom,
which arises only from public use; and therefore pre

scription can not generate law but can only confer a right
of ownership�in other words, jus in the sense first de
fined by Suarez. Instead of introducing a legal rule, "pre
scription" confers rather "a right of ownership or one of
a similar kind," as Suarez has already said in considering
the first definition of jus; and he renders the definition more

explicit by examples such as "the use or enjoyment of some
material thing, as a house, an article of clothing; or, of an
immaterial thing, as, the exercise of jurisdiction or the

right of suffrage." The contrast is further brought out by
Suarez' statement that "a custom of the people is essential
for the kind of jus which is law" ; whereas in general "us
age of a private person is sufficient for prescription," al

though the community "as a moral person" may at times
exercise in its own behalf a prescriptive right.
Further illustrating the distinction between custom and
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prescription Suarez says that "for the validity of a true,
legal custom * * * the consent of the community, or of the
sovereign against whom the prescription is in a certain
sense obtained is necessary." The consent of the commu

nity is unnecessary, however, in the case of prescription
against a private person, that is, prescription in the ordi

nary sense of the term. In the first instance, Suarez is

speaking of prescription against the community or against
its sovereign by the community, which is not prescription
in the usual legal meaning of the term; in the second case

he is referring to prescription, as such, that is, against
private individuals, in which case consent is not necessary,
and here again Suarez proves himself to be a lawyer as well
as a theologian. The prescription against the community
�that is to say, against the sovereign authority of the com

munity�establishes custom; the prescription of a private
individual does not. In custom, as in prescription, time
is an element, but it differs in duration. The length of
time for prescription, Suarez says, "is fixed by law." On
the other hand, there is no time limit in the matter of cus
tom; "rather," says Suarez, "that period suffices which
gives time for manifesting the consent of the sovereign or

of the people."
In the conclusion stated in the third chapter of Book VII,

Suarez, for the benefit of lawyer as well as layman, dis
tinguishes the various kinds of custom in the legal sense,
saying that from the "variety of custom arises a variety
and multiplicity in customary law." We shall group the
varieties in numbered paragraphs.

1. "If the community is ecclesiastical its custom will in
troduce ecclesiastical law." But suppose that, in the words
of Suarez, "the custom be that of the whole Church." The
result will be the creation of "a general rule of canon law

concerning which"�as he well knew�"there are many
decrees." If the custom were that of a whole ecclesiastical
province, there would result what might be termed a na

tional ecclesiastical law of custom; while if the custom
were that of a particular bishopric, "then the law" would

be, so to speak, "synodal or diocesan"; should it be "of a

private chapter or community, the law will be, as it were,
municipal."
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Thus far Suarez the theologian. Now for Suarez the
lawyer :

2. "The same sort of relation will hold true," he contin
ues, "of the civil customs." Thus it is that, "if the cus

tom be that of one kingdom, it will be, so to speak, that of
the realm," and may introduce a civil law applicable to the
entire country. If, again, the custom applies to one prov
ince, but not to others, it may bring into being what we
might call a "provincial" law, or, if we are to speak of
still narrower limits, those of the city or town, then the
custom arising within such a municipality may introduce
municipal law.
Now for the third category of legal custom, that giving

rise to�

3. "General civil law," that is to say, law arising from
similar customs in different countries, with the result that
these laws, in howsoever many different jurisdictions they
may apply, are the same. It is such a general civil law
which was often termed the jus gentium, meaning not laws
between the states but similar laws within the states;
"and," observes Suarez, "even though their laws are some

times alike in respect of a certain custom, they observe
not one, but many customs which are like one another ; just
as in various kingdoms there will be many laws that are

alike, but the law of one is not binding on the subjects
of any other."
This category of customs arises within different com

munities. And however numerous these different commu
nities with identical customs may be, the customs are not,
in the international sense, universal ; for if they were, they
would be, in the conception of Suarez, a part of the law of

nations, which, in Suarez' day and in our own, was custom
not within nations but between nations.

Having distinguished custom of fact from custom of law
and having also distinguished the varieties of customary
law arising within a country, Suarez now makes what he
terms "a third principal division of custom," and under

the first head is "that which is according to law" ; the sec

ond, that which is "beyond the ambit of the existing law" ;
and the third, "that counter to law". This threefold di

vision applies to custom in relation to the three branches
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of law, to "the natural law, to positive divine law, and to
human law."
Let us confine our attention for the moment to the appli

cation of the distinction to the natural law. On this point
Suarez says positively that "no custom * * * can exist out
side of the ambit of that law." It is not unusual to speak of
a particular custom as being "in accord with the natural

law, since it proceeds from it, and through it the natural
law is observed," but, since custom can not exist outside of
natural law and usage, a usage which is contrary to that
law and violates it is not, in the words of Suarez, "worthy
of the name of custom." Indeed, he says, in no uncertain

terms, "it rather merits that given it in the language of
the laws�corruption." Hence such a so-called custom can

"have no effect on law, either by abrogating or introduc

ing it"�and this on no less an authority than St. Thomas

Aquinas�"since the law of nature is, as we have seen, im
mutable and so cannot be abrogated."
There is another kind of custom which may in a sense

be outside the natural law, in that it consists, as Suarez

points out, of "actions that are, according to a probable
opinion, indifferent" to the law natural; or it may consist
of "good actions, which although they are approved by the
natural law or enjoined by it as to mode or manner * * *

are not absolutely enjoined as to performance." In this
sense, custom is related not to the mandatory or prohibitory
phases of natural law but to its concessive phase.
What, we may now ask, is the relation of custom to the

law of nations? It may be in conformity therewith, but
in such a case it is "an extension of universal custom and
is consequently the same law and not a new one." But

may a custom be contrary to the jus gentium? This is

quite another matter. Certain jurists hold that such a cus

tom could not "introduce^ law". But to Suarez the matter
was but one of terminology ; if the term "jus gentium" was
used in the sense of international law, there was no diffi

culty. "I believe, therefore," he says in the first person,
"it must be agreed that it is not absolutely inconceivable
that a part of the law of nations should be cancelled by
custom." The reason was that the law of nations, although
related to the natural law, was not natural law and there-
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fore that what is "contrary" merely to the law of nations,
as such, is not intrinsically wrong as would be the case were

it contrary to natural law. A familiar example here meets
us, that "respecting the slavery of prisoners captured in
war." This was a practice introduced by the jus gentium
but one which, he says "may be"�we are glad to add "is"�
"abolished by custom." But such abrogation by custom can

apply only to part of the law of nations, because "it is mor
ally impossible that the whole of this law could be abol
ished." Why? To bring about a total abolition all nations
would need to concur in "a custom contrary to the jus
gentium." But indeed, as Suarez points out, "such uni

formity in any matter is rarely attained," and in the mat
ter in hand there is an additional and special reason why
uniformity would be rare, in that the jus gentium is in
close harmony with nature. Man,, we may observe, rarely
departs from nature, and then only at his peril.
This does not mean, however, that an individual nation

may not under special circumstances adopt "a custom con

trary to the jus gentium." In such a case, the citizens or

subjects of the nation in question would be bound by the
custom; but the custom may not prejudice the rights of

any other nation or the rights of its subjects, the reason

being that a nation can renounce the exercise of a right
for itself or for1 its people but may not renounce the right
in behalf of another nation.
Suarez reinforces his opinion on this point by an exam

ple as up to date today as it was in his�the use of high
ways. "If," he says, "in some territory passage over high
ways were permitted only upon irksome conditions, such
a custom could not extend to foreigners who allow such

passage without such conditions." This is not only a mat
ter of equal treatment but of reciprocity. There are, we

may add, certain minor restrictions of traffic which would
not constitute "the irksome conditions" of Suarez. Thus,
the American motorist on the English highways will find
that the customary traffic rules of the country require him
to keep to the left instead of to the right. This require
ment may sometimes be "irksome" to him personally�ac

customed as he is to the American rule, "keep to the right"
�but it is not in violation of the law of nations. How-
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ever, if the cause for a restriction of this nature should
cease to exist, it is1 the view of Suarez that the restriction
itself would then be unjust, for it would be "contrary to
the natural law to extend such a custom to foreigners."
Suarez, trained as a schoolman, had what we must call

an ingrained habit of meeting and forestalling objections
to any and every solution ; and it is permissible to say that

many a modern solution could not withstand this test of
the schoolman's logic. It was generally admitted, accord
ing to Suarez, that a "prince may not exact anything con

trary to the jus gentium, because his jurisdiction is in
ferior thereto," and it might therefore be argued, "neither
can the custom of one nation derogate from the jus gen
tium, because the custom is no more powerful than the law
of one sovereign." But Suarez is ready with a reply.
What the prince might not do alone, the prince, with that
most fundamental of elements of Suarez' society�the con

sent of the people�might do ; and indeed Suarez is of opin
ion that, even without the consent of the prince, the com

munity might establish a rule contrary to the jus gentium
"by common consent and custom." This is a matter of such

importance that it is well to examine closely what Suarez
has in mind. He is not dealing with an untrammelled

right of nations to unmake the law of nations at their will.
What he does have in mind is relief from the application
of a certain rule of the law of nations which might be un

suitable under certain conditions for a particular country.
Thus, speaking of the ruler as a prince�and meaning
thereby a prince who governs his country for its own

good�he says: "I maintain that a prince may, perhaps,
enact a law contrary to the jus gentium by departing
therefrom in the non-observance of some rule which is
deemed inexpedient in his territories and for his sub

jects." Now for his example, which makes clear the con

ception of Suarez. "For example," he continues, "he"�
meaning the prince�"might enact not a law against slav
ery, but one that all men should be free, or something simi
lar." It should be added that under the law of nations of
Suarez' day, slavery was still permitted; therefore a ruler

might not enact a law directly abolishing it; or, as Chief
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Justice Marshall said in the Antelope case,50 no single na

tion may make a law of nations. The most that the prince
could do would be to derogate from the law of nations by
the passage of a law applicable only within his domain and
to his own subjects, that "all men should be free"�an act on
his part not in opposition to natural reason or the proper
government of the state. For it is by these two factors
that the propriety of such a law must invariably be tested.
This is but an incident by way of illustration. The right

of the prince is not limited to this example for just as he
might enact a law contrary to a municipal custom of his
realms, so also he may, Suarez says, "make a rule contrary
to that portion of the jus gentium which affects his govern
ment." The reason? The law of nations is, by "its uni
versality alone," not "the stronger or more immutable with
respect to his subjects; it is only so with respect to [his
relations with] other nations."
The right to hold slaves was, in Suarez' day, a universal

right, but the prince had the power to renounce it on be
half of his subjects. Fortunately all civilized nations have

today seen fit to take the same action.
The people of a state may renounce a right which it

possesses under the law of nations, but they can not re

nounce a right of other nations, because such renunciation
is and must always depend upon the consent of the people
to whom the right belongs.
"Custom, of fact" is a series of actions as distinct from

a rule which may arise from a series of actions: the one

being a matter of fact; the other a matter of law. Thus

Suarez looks upon custom of fact as "a form of observ

ance of a pre-existing law." The repetition of actions

(which is called "custom of fact") must be in conformity
with the law, as otherwise it would constitute a series of

illegal actions; and therefore, in the main, custom is con

formity with law already in existence. It is not always,
perhaps, a direct observance of the law in the sense that

the actions are permitted merely with a view to comply
ing with the law. Nevertheless they are, as Suarez says,

a form of observance, in that they comply with, and are

not contrary to, the law already in existence.

soio Wheat. 66 (1825).
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In a word, in Suarez' conception, custom of fact as dis
tinct from custom which has become law is to be looked

upon not as making but as evidence of the law; and in be
half of Suarez, a statute of the Permanent Court of Inter
national Justice51 may be invoked, prescribing among the

principles which the court shall apply "international cus

tom, as evidence of a general practice accepted as law."
Custom as thus conceived is a matter of evidence, rather
than of the introduction of law; or, stated in still another

way: it is the fulfilment and not the creation of law.

"Wherefore," continues Suarez, "Baldus * * * truly says
that a custom in harmony with law is not regulative in
character but one which is imitative of the law, or, as it
were executive."
What happens to custom, however, if the law of which

the custom of fact is evidence should be abrogated by an

other law? Suarez replies on the authority of the Gloss62
and of Panormitanus 53 that the custom which grew out of
the observance of the law is then "abolished also, even if
no mention is made of it." This could only be so if the
custom is looked upon as a part of the law. If the case

were otherwise, the custom would be independent of the
law and therefore would continue to exist notwithstanding
the abrogation of the law. Indeed, custom of fact may be
said to confirm the law, or, as the statute of the Permanent
Court of International Justice puts it, it may be "evidence
of the law".54 Or as Gratian,55 the authority upon which
Suarez relies, held: "Laws are established when they are

promulgated; confirmed when they are approved by the

practice [mores'] of those who use them",�a matter which
Bartolus 56 explains by saying that "such custom confirms
the law not directly, but by holding back or prohibiting, that
is the opposite custom and the abrogation of the law." And

si Statute of the Permanent Court of International Justice, Arti
cle 38, � 2.

52 On Sext. I. iv. 1.
53 On Decretals, I, iv. 11, n. 21.
54 Supra note 51.
55 Decretum, I. iv. 3.
56 On Digest, I. iii. 32, n. 4.
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as Suarez puts it, "this sort of custom"�meaning custom
of fact� "may be said to bear aid to the law * * *

since the custom makes easier the observance of the law,
and, in a certain sense, [the law itself] less liable to

change." There is thus a protective function of custom of
fact in its relation to law.
But, in addition, custom may be said "to interpret the

law, indeed it is called in the law 'an excellent interpreter
of the law'." The reason? Because "it"�custom�"indi
cates in what sense the law was originally made and re

ceived."
Those who have read, and especially pondered, Suarez,

have a suspicion that there is no limit to the depth and
subtlety of his exposition ; but a merciful man at heart, he
relieves our apprehensions by coming to a "finally" in his
discussion "of another effect" of custom of fact, namely,
"the extension of law" ; and the illustration he takes is of
his calling: that "a law may be made originally for laymen
only" but that, as a result of custom, "clerics" follow it
and it becomes a law for them as for laymen.
Turning now to custom according to law, Suarez points

out that it may be defined in two senses : first in the sense

that it "exists by force of law and by its command ;" and
secondly, "in the sense that it is modelled on the law, in its
likeness, that it imitates it." Although both senses relate
to custom according to law, it is the first of these concep
tions of custom with which Suarez wishes at present to
deal. Recurring to the matter of interpretation, which he
had already mentioned, Suarez continues that "such custom
does not really extend law except by way of the interpreta
tion that it may give to the words of the law." And he
draws a distinction, saying that in the example of the
clerics above given the custom is not according to the law,
in the interpretive sense. Why? Because "it does not

proceed from the civil law, but from the free will of those
who wished to perform what the civil law prescribed, even
if they are not bound thereby."
Another "finally"�in this case a "lastly". Suarez

divides custom "into positive and privative or negative
custom." Now "positive usage" is the origin of the former,
consisting, to the extent that it is custom of fact, "in a cer-
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tain repetition of actions," but, in so far as it is custom
of law, "it sets up an inclination and an obligation to act,"
whereas a "negative custom" is negative in the sense that
it is passive in character, originating "from non-usage";
but "to the extent that this non-usage is frequent and con

tinuous," it assumes the characteristics of custom, being
indeed "of a quasi-positive nature"; and to this extent it

approaches the custom of law, for where "it establishes
some legal rule," it fosters, as in the case of the positive
custom, "an inclination and obligation to refrain from
action."
But whatever form custom may assume� chameleon-like

though it seems betimes to be� it must always possess as

a constant element, a moral character. For as law can not

truly be said to exist unless it be moral, so custom of any
kind or variety can not establish a legal obligation unless it
be a moral custom.
From the beginning, the conception of the Spanish School

was that of the morality of law, and therefore the custom
with which its numbers dealt could not be immoral�or

indeed unmoral�for morality, in their conception, was

the essence of good law whether natural, statutory, or cus
tomary.
Suarez having hitherto dealt in some detail with the ef

fect of custom upon law, now turns to the opposite side of
the picture, as it were, � the effect of law upon custom,
and the first of these effects is the annulment of custom

by law in one way or another. Of these ways there are

no less than three, and Suarez ventures to add a fourth.
First there is abrogation of custom by law; then prohibi
tion of custom by law; third, condemnation of custom; and
the fourth, which he has attempted to add � and which,
as a matter of fact, he does add�is "an unqualified oppo
sition to custom."
First of abrogation, which is not necessarily "equivalent

to a condemnation" of custom, because the abrogation may
occur, not because the custom is of an unreasonable nature
but merely because "it pleases the lawmaker" to abrogate
the custom, on the ground that this course is the "more ex

pedient" under existing conditions. Law should look to
the greater rather than to the lesser expedient.
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In the case of prohibition, not merely the existing custom
but that which "is to be established," is prohibited ; in other
words, the law not merely prohibits the present custom but
checks its introduction in the future.
Now for condemnation, which the law may accomplish

in either of two ways: "by a purely declaratory law; and
by a law passed to quiet a doubt." If the custom is con

demned by a declaratory law, it would be on the ground
that the custom is obviously so "base as to be contrary to na

tural or divine law" ; or else because it is not merely "use
less" but "harmful to general welfare." Let us suppose,
however, that it is not clearly evident whether the custom
is good or bad. In this case, the law which condemns it will,
as Suarez states, "quiet a doubt." Such a condemnation
is "unquestionably" within the province of human law and
"especially" of the canon law; and may be in the highest
degree proper in the interest of good morals.
The fourth of the ways1 in which law may affect custom

Suarez has previously referred to as "opposition"; but he
now uses a different term for the sake of precision, name
ly, "interruption." How can this be brought about? The

interruption of a custom can only be "by the whole com

munity in which the custom has been followed". Such a

view is in conformity with the doctrine of government by
majority, for which Suarez firmly stands. "For," he says,
"the acts of a few private individuals do not annul the con

sent of the community," and therefore they "can not destroy
a general custom." If, however, the community has dele

gated power to a chief executive (whether prince or presi
dent), then the interruption�or, to use another term em

ployed by Suarez, "suppression"�of the custom might be
brought about through "the public authority of the one

holding the necessary power," not necessarily by a direct
abolition of the custom but by decreeing a public punish
ment for an individual who had observed the custom, thus
indicating that the custom, in the language of Suarez, "was
not in accord with the will of the Prince."
These matters were, in a way, preliminary to the more

profound examination of custom which we would expect
from Suarez; and with the preliminaries out of the way,
he is now ready to consider "the matter and form in the
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constitution of a custom." As regards the former�mean

ing the matter�he finds that custom and human law are

similar, if not identical : "in so far as the custom is a juri
dical entity its matter is the same as that of written human
law." The difference between them is rather one of form,
or, in Suarez' words, "in the mode of expression through
which they exist."
As a result of the labor of lawmakers throughout the

centuries, certain definite prerequisites of form and expres
sion have come into use for written statutes, but, as Suarez

points out, "in the law of custom, there is no special form,
sensible and external." There is indeed nothing except
those actions which constitute custom, and these, continues
Suarez, "in so far as they are tokens of consent, may be
called the unwritten words by which this kind of law is

engraved upon the memory of men."
There is an additional distinction which arises in the

comparison between custom and written law. The statute
does not go into effect until it is promulgated. Not so with
the custom, for which "no promulgation is required" ; and
the reason for this is stated with maximlike brevity�
"custom, through the usage itself, is its own public mani
festation and promulgation."
Suarez now turns to another phase of the relation be

tween custom and law : what is the result if a private cus

tom is in conflict with a general law? This brings us again
to the question of prescription; for, as Suarez points out,
an exemption from the obligation of the law might result
from obtaining a prescriptive right through custom, since
the acquisition of this right "may change the matter" of
the law and thus "terminate the obligation of that law."
To illustrate this, Suarez refers to the fact that "a private
custom can exempt, or rather remove the obligation of the
law from, a certain person." Here, however, what happens
is not a "derogation from the general law, but an abolition
of its subject-matter"; and a change of subject-matter as

a result of change of circumstances, as Suarez had already
pointed out, and as he here reiterates, may even affect the
natural law. From which fact the principle which he has

just stated gained, he felt, a notable support.
So much for private custom and its effect on law through
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prescription. But may such a custom have a direct effect
on law, or, in the words of Suarez, may it "derogate from
the general law by abating its obligation directly and of its
own force" ? The answer to this question is an unequivocal
denial, stated in the first person. "This we maintain is im
possible." Why? "Because a private custom of breaking
the law never excuses the fault; on the contrary, it rather
increases it."
This does not mean, however, that law can not be changed

by a group of individuals, although it does mean that in
dividuals acting alone can not change the law. Not every
group of individuals, however, has the power in question.
Thus a legal custom, in Suarez' language, can not be "in
troduced by any community whatever, but only by one pos
sessing the capacity for legislative authority over itself ; or,
at least, by a community of sufficient perfection to be the
subject of the law properly so-called."
What is this community? The civitas, or state. The

reason for this limitation on the introduction of legal cus
tom is, in simplest terms, that law derives its consent from
the community, the general rule in such a matter being that
the majority, not the minority � much less the individual
�can act for the people, whether in the making of law or in
the formation of custom or the unmaking of either ; because,
as we have ourselves said � custom is popular law. In
the words of Suarez, "the consent, therefore, of the majori
ty of the community is also to be held as that of the whole

community, and sufficient, consequently, for the establish
ment of custom."
In this case, it is sufficient that the custom be of itself a

public one; and in the case of custom, as of other law,
ignorance is no excuse, provided that knowledge may be

had, and is had, by the majority. How is the majority, or
the major portion, to be computed? Fortunately Suarez
found that there was "a general agreement on this point",
the majority or major portion consisting "only" of "such

persons as can give consent to a legal custom." This ex

cludes infants and all mentally defective persons. Suarez,
celebrated as he was and living in the world but, as it were,
not a part of it, curiously had observed that this perfect
community consisted not merely of men but of men and
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women. He was aware, as are we of what is termed a

more "modern" age, that "some would also exclude women

entirely, on the ground that they can exercise no legisla
tive authority." And as far as the United States are con

cerned, it is proper to add, the Nineteenth Amendment to

the Constitution has ended that myth. Over three centuries

ago, however, Suarez said, in speaking of the exclusion of
both women and men below the age of twenty-five, in words
which can not be too often quoted, as they do him infinite
credit : "I cannot find any basis in law or any justification"
�mark the words�"in reason for the exclusion of the last
two groups." Francisco Suarez is rightly considered as a

great theologian and philosopher, and a no less great jurist,
and these qualities his various works demonstrate beyond
the possibility of successful contradiction, but in the quo
tation which we have just made of his exact language, Sua
rez proclaims himself as a feminist in a day when feminism
was hardly a dream, let alone a hope.
In his discussion of the state, which we do not dwell

upon in this connection, it may be observed that Suarez is
the outspoken advocate of consent in law, law being made
by the consent of the people when it is not directly made
by them. Here, however, is a short passage, which may
be considered as a resume of the doctrine applying to cus

tom. After saying that custom can only exist through a

succession of actions, he then gives as a reason that "the
custom in question requires the consent of the people, and
of the Prince" ; and he adds that "such a multiplication of
actions will be held sufficient as will make known the eon-

sent of the people"�mark again the words, for Suarez
is even today the formidable advocate of government by
compact�"and the tacit approval of the Prince."
If the contention of Suarez be correct that it is only the

people, and a majority of them, who can make custom, it
follows necessarily that a single individual can not make
custom, even though, he be a judge, who is authorized not
to make, but to declare and apply law. The matter is of
such moment, owing to the widespread objection and oppo
sition of judge-made law, that the language of Suarez on this
point is more than ordinarily important. "If the judge,"
he says, "rendering the opinion is not a sovereign Prince,
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and so does not possess legislative authority, his decision,
even if it is given more than once, or if it is repeated by
different judges of the same rank, does not, on the mere

ground of the number of acts performed, have the effect
of making law."
In law made by custom, as in all kinds of law, there must

be a standard, and the standard is that the custom be
founded in reason and not in error. "For if it has been
established through error," Suarez says, then it would fol
low that, "upon discovery of the error, there disappears
the apparent reason which might justify such a custom."
What, then, is the consequence? "The custom itself lapses
also, because it cannot exist without reason." And then
follows within a modest compass further examples of what
may be termed Suarez' "purple patches" : "Wherefore, even
though the custom will seem to stand and to establish law
before the error is detected, it will do so only from an er

roneous conscience ; for when the truth is known, the force
of the custom vanishes. It was never, therefore, true law,
but merely thought to be such ; and the same is true of the
custom itself."
Suarez now passes from error in fact to error in law,

and here again he must be allowed to speak for himself.
"An error in law," he says, not less than an error of fact,
"removes the element of consent in the establishment of law.
For in those customs which in no way touch existing law,
there can be no error as to law, save by the misapprehen
sion that their subject-matter is either forbidden or en

joined."
There is a further passage, in which Suarez lets himself

go, if such an expression be permissible in the case of so

distinguished a person:

"I shall say no more than that there is a much stronger reasoD

why in the case of custom fear should be a bar to validity: and

that the reason is that for a custom mere actions are not suffi

cient; it is essential that those actions be performed with the

intention of introducing custom, which intention is commonly
tacit rather than expressed. But when the actions are done

solely from fear�when they would not be done except under its

compulsion�they lack that intention; nor can such an intention

be morally presumed, since the fear in itself, in a certain way,
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excludes it. Thus a frequency of actions done solely through
fear, is never a sufficient evidence of the public consent of a whole

people to the establishment of a custom. There is the additional

consideration that the Prince cannot be presumed in such a situ

ation to give his consent, since he does not manifest a will that his

subjects be forced to adopt customs of that kind under unjust
fear. And if he himself brings force and fear to bear [upon his

people], he commits an injury, since he has no right to wring
from his people a consent by which they are to be bound. * * *"

However broad a legal custom may be according to the
classification which Suarez has made, the purpose and re

sult of such a custom are to establish law where there was

no law before, in contradistinction to the custom of fact;
but "not every unwritten law," Suarez points out, "is a law
of custom" but only that which "has its origin in the cus

toms and usages of a people." There might, as he says, be
unwritten law established by the Prince, or by another exe
cutive � such as an officer of the Church �� and subse

quently it might continue to be observed "solely through
the usage and tradition of his subjects." Herein lies the
distinction between tradition and custom, and herein again
we come upon a "purple patch," in which Suarez reiterates
his faith in people and their government:

"* * * For a legal custom proceeds either from a free people,
and hence, one having supreme power, and, therefore, the power of

enacting law; or, from one having a Pastor or Prince by whom
it is governed. In this latter case, if a legal custom is thought
of�as it should be�as proceeding not from a people apart from
its sovereign but from the people jointly with its Prince, that is,
a people that shares in some sufficient way in the legislative power
of the Prince, either by possession of the power to make its own

municipal laws or statutes, or by the approval of custom, whether
this approval be made manifest by law itself or declared through
tacit will: a custom, I say, proceeding from a people so united

with its superior, proceeds from one in which clearly the power
of legislation resides. * * * It is to the will of the people that the

Prince (so to speak) conforms himself, by granting the people
permission, as it were, to introduce such legal custom as it may

wish; or, by approving of the popular intention, or confirming it."

What a pity that the views of Suarez did not prevail in
his day and generation! Yet what a blessing it is that
these views � although not through Suarez � are today as

commonplaces in every civilized country of the world.
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In a previous passage Suarez had referred, although not
in detail, to the element of intention in voluntary custom,
for, in his view custom, to establish law, must not only be
voluntary but must conform to the intention of those by
whom it was established; and the evidence of this will of
the people and of the obligation which springs from this
custom and to which they must, in his view, consent, is,
he says, "the custom of fact itself," that is to say, the series
of actions by which the customary law is established; in
a word, the evidence of the legal custom is the fact of the
custom.
There are other means which are and should be used in

testing the validity of custom. There is the test of reason,
and the test of "sufficient usage." If a custom is in con

formity with reason and if it has been established for an

adequate period of time, we may safely assume that it is
conducive to the public welfare and therefore that it
should have "the binding power of law." The test of rea
son is an inherent and therefore a natural test, whereas
the test of time is, we may say, artificial in that it is whol
ly arbitrary. The question which needs consideration here,
then, is: what is an adequate period of time? The answer

of Suarez is based on the authority of "prudent men," who,
he says, "realizing this need, hold that a period of ten years
is sufficient" for the establishment of a legal custom. Sup
pose, however, that the prince should not be in the country
during this period or during a part of it? His absence
would not affect the matter, for Suarez maintains that the

ten-year period would suffice, irrespective of the presence
or absence of the Prince. For, after all, the custom is that
of the people, not of the ruler, and, while the latter might
give his consent to custom if he were present in the coun

try or even seek to oppose it if not present, the mere con

tinued usage over an adequate period of time, by the people,
who are themselves the source of power, is sufficient.
In the case of a custom as to which there may be a doubt,

there are, Suarez says, four criteria. If the custom be "of
long standing"�Suarez has just referred to the period of
ten years�and is in the interest of "the general welfare,
and imposes * * * a burden"�in other words, a duty, which
assuredly would not be imposed if the people were not in
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favor of the custom�or if the observance of the custom is
by "the major part of the people," then " we have," Sua
rez says, "sound evidence that the custom has been intro
duced out of a deliberate desire for the obligation that is
established" or is being established by it. This is the first
criterion.
The second is enlightened public opinion�that of "pru

dent and God-fearing men." If such men think ill of those
who violate the custom, "or if the people generally are

scandalized" at its non-observance, again "we have," Sua
rez says, "another strong indication of an intention on the

part of the people to introduce customary law."
The third criterion concerns not the people but their

prelates and governors, who, if they "gravely censure and

punish those who do not follow the custom," thus supply
"another important token of the binding character of the
custom."
And "fourthly" and finally�and this is the supreme cri

terion�if the subject-matter with which the custom deals
is so advantageous to the community as to make it essen
tial for the public welfare that the custom be binding, then
any doubt concerning it is disposed of ; for clearly the cus

tom has been introduced for the good of the people. For
the all-inclusive test of law, whether it be written or cus

tomary, is, after all, that the subject-matter of each and
every variety be "morally sound, adapted to the public good,
and, finally, reasonable"; for "reason," Suarez finely and

impressively says, "is, as it were, the soul of both kinds of
law."
It need not be said that Suarez has shown himself to be

a consummate jurist and master in the legal forum. But
he was also a churchman, and the forum of conscience was

never absent from his thoughts. And if the written law is
to be moral and its morality tested by conscience, so should
custom be binding in conscience, for it is law�indeed, he
expressly says in this passage, "it is true law"�and the

obligation of customary law is, he adds, to be "judged"
precisely as in the case of the written law, "according to

the character of the subject-matter," if the will of the peo

ple has not otherwise provided.
There is therefore a sanction in the forum of conscience.
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Can custom provide a material sanction? The answer of
Suarez is in the affirmative, to the effect that there may be
a penal sanction, "for," he says, "what absurdity in reason

can be shown in the possibility of a custom binding under
a [physical] penalty as well as under [the moral one of]
the stain of guilt?"
After having discussed the question of the abrogation

of custom by law, Suarez reverses the question and asks
whether a law may be abrogated by custom. His answer

is in the affirmative; for the authority to abolish law, as

well as to make law, is primarily in the people, and if

through them a custom is established which is contrary to

a given law, the law falls before the will of the people.
The exercise of this power, however, is usually through the

government which the people have established, and this

power, Suarez says, "must be explained as resulting from

a union of the people with their Prince and lawmaker,"
the reason being, Suarez adds, "that this power to put aside
a law, as it exists in the people taken alone, is rather a fac
tual than a legal one." The role which the prince plays in
the matter is, we might say, that of a silent partner, with
to "power to tolerate and give consent to the popular will."
Now, whether the people make their laws directly or

whether they have delegated their powers of lawmaking to

their representatives, the effect is the same in so far as

the abolition of laws is concerned. It is sufficient, as Suarez
observes, "that they have a capacity for law," and that the
custom which is to abrogate the law should "be introduced

by those to whom the law is to apply." The reason for this

is that the repudiation of a law is not a matter of jurisdic
tion on the part of those in power nor is it a matter of the

public authority which they exercise. It is "rather one that

proceeds from those under a duty of obedience to the law,"
that is to say, a law should be repudiated only by those to

whom it applies, and not by those who execute it.

A custom contrary to a law introduced by the people
does not "actively," as Suarez says, abolish law. Rather

the custom is the voice of the people demanding that "the

superior * * * abolish the law." And woe betide him if he

is deaf to the voice of his fellow-countrymen ! The action

of the people, therefore, is, as Suarez puts it, the manifes-
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tation of "an intention not to have or retain the law in
question, or"�again in the language of this champion of
liberty�"to resume the earlier status of freedom from le
gal obligation" in the matter in hand. And the intention
itself, he concludes, "is sufficiently manifest from the
agreement and constancy of the people in actions to that
end"; for custom, does it not spring from the agreement
and constancy of the people in action?
We now come upon a passage in which Suarez antici

pates�unconsciously, of course�the action of the people
of the United States in regard to the Eighteenth Amend
ment to the Constitution of the United States, forbidding
the manufacture and sale of intoxicating liquors. His lan

guage here is, if we may say so, in point:

"From a public custom made up of actions in violation of law,
especially from such a custom when it is tolerated, there results

such an ignorance of the law that the offense comes to be regarded
as less serious; or, if not ignorance of the law, such an insensitive-

ness to the unlawfulness of the act, is induced as lessens the

gravity of the fault, and, consequently, of the liability to pun

ishment."

Indeed we might here rest the case in behalf of customs
made up of actions in violation of law; but Suarez felt the
matter to be�as do we of the United States�of more than

passing importance. Therefore he adds:

"The example of the violation of the law by great numbers of

people presents a very strong temptation, as it were, drawing the

violator on by a vehement desire and passion; and this fact must

usually be accounted as a mitigating circumstance in individual

violations of the law."

As we are inditing these lines, the Supreme Court of
the United States has rendered a decision which in effect
has quashed some thirteen thousand suits for violations
of the law, on the ground that the Eighteenth Amendment
itself having been repealed, there is no liability after re

peal for its violation, although the violation in question
took place while the Eighteenth Amendment was still in
effect.57 This would seem to be a concession to "vehement

57 United States v. Chambers and Gibson, 291 U. S. � (1934).
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desire and passion." In delivering the opinion of the Su
preme Court, Mr. Chief Justice Hughes expressed in stately
and unforgettable language the fundamental conception
of the Spanish School that the source of power is vested
in the people. "The question," in the language of
the learned Chief Justice, "is not one of public pol
icy which the courts may be considered free to declare,
but of the continued efficacy of legislation in the face of
controlling action of the people, the source of the power
to enact and maintain it. It is not a question of the devel

oping common law. * * * Prosecution for crimes is but an

application or enforcement of the law, and if the prosecu
tion continues the law must continue to vivify it. The law,
here sought to be applied, was deprived of force by the peo

ple themselves as the inescapable effect of their repeal of
the Eighteenth Amendment. The principle involved is
thus not archaic but rather is continuing and vital�that
the people are free to withdraw the authority they have
conferred and, when withdrawn, neither the Congress nor

the courts can assume the right to continue to exercise it."

And, because of its unfortunate appositeness to present
conditions in our beloved country, we again invoke Suarez :

"With respect to the community in general, the multitude
of offenders gives rise to the occasion for a lapse in the

execution of the penalty, for the reason that it is not easy
to punish so large a number without scandal, or without
causing great disorder and very serious harm to the com

munity. Neither is it expedient to punish some, and not

others, since this also would give rise to scandal through
charges of favoritism. Even when punishment can, for a
particular reason, be visited upon some persons, these are

usually few in number, and immunity is the rule with the

generality of the people." It is with a deep sense of hu

miliation that we mention a form of violation of law in

these United States�a violation so often unpunished,
that it has almost come to have the power of customary law
and which bears the opprobrious title of "lynch law."

Without quoting the maxim Cesscmte ratione legis ces-

sat et ipsa lex, Suarez compresses within three paragraphs
the entire philosophy of the cessation of custom:
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"If * * * the matter is so changed that the reason and end of the
custom disappear, not only in some particular respects, but in gen

eral, then the obligation of the custom will lapse also.

Indeed, should the change in circumstances be such that the

purpose for which the custom was introduced does not so much

disappear as work to vicious effect, then there may be a positive
duty not to observe the custom. This would be the case should
the custom begin to be a moral occasion of sin, or be otherwise

harmful to the general good of the commonwealth. The same

will be true, if, in some particular case, the reason for the cus

tom not only ceases simply to be, but produces opposite effects.
This principle we have shown to be true of written law, and it is
equally applicable to custom.

Finally it is clear that this is the only way in which custom can

of itself cease to exist; since it is not dependent upon any other

cause as an active principle to preserve it, as it were, in being. For

although the custom may depend upon the will of the sovereign,
the fact that he does not revoke it is enough for its preservation;
and the same is true also of the popular will, in so far as the

custom is dependent upon it. * * * "

********

It was to be expected that Suarez contemplated a sanction
for each of the various kinds of laws with which he has
dealt. It might, however, be a sanction differing from that
of Victoria, because Victoria was dealing with law in a

specific and concrete case. Now Victoria stated the sanc

tion by implication, if not in unmistakable and incontro
vertible terms, the sanction resting upon the natural au

thority of the state, by appropriate legislation, to protect
all human beings within its jurisdiction�whether in their
individual or in their united capacity�in the enjoyment
of their rights and the performance of their duties under
the law of nations; and, failing to do so�failing, that is,
in its duty, both national and international, and in what
we of today call "due diligence"�the state was to be liable,
before the international community, in damages for such

negligence.58
sb Be Jure Belli, sections 19, 41. "* * * princes have authority not

Only over their own subjects, but also over foreigners, so far as to

prevenlt them from committing wrongs, and this is by the law of

nations and by the authority of the whole world. Nay, it seems to be

by natural law also, seeing that otherwise society could not hold to

gether unless there was somewhere a power and authority to deter

wrongdoers and prevent them from injuring the good and innocent.

Now, everything needed for the government and preservation of society
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The difference between Victoria and Suarez is that Vic
toria stated the sanction as a fact and Suarez states it as

a philosophy.
Suarez was dealing with law in general as well as with

law in its several branches. It was therefore natural that
he should contemplate a sanction which would be general
in its nature, instead of specific. That sanction was to be
for him as a first principle. And the natural law being
the basis of his system, the sanction was therefore rooted
in the natural law.
The natural law being universal, the sanction would also

be universal ; otherwise there would not be a complete sanc

tion for the law natural. If there be a right and if there
be a duty under the law natural, the sanction protecting
the right and enforcing the duty should, like the law, be
natural. Now the obligation under a rule of law, whether
it deal with the law natural, civil law, or the law interna

tional, was assimilated by Suarez to the natural law. The
reason? That good faith is a natural principle, and in his

conception an obligation under any category of law would be

incomplete unless the obligation were executed in good faith.
Therefore, with Suarez, the obligation to execute a human

compact or agreement made under any form of law was a

natural obligation, requiring compliance of the state or the

community through a municipal statute or, as we would say,
a municipal sanction.
This conception is vastly important, so important that

it must be considered in all it various implications. So far
as temporal things are concerned�for we are not dealing
in this connection with the divine law as such�the natural

exists by natural law, and in no other way can we show that a State

has by natural law authority to inflict pains and penalties on its citi

zens who are dangerous to it. * * *

* * * For instance, if French brigands made a raid into Spanish
territory and the French King would not, though able, compel them
to restore their booty, the Spanish might on the authorization of their

sovereign, despoil French merchants or farmers, however innocent

these might be. This is because, although the French State or sover

eign might initially be blameless, yet it is a breach of duty, as St.

Augustine says, for them to neglect to vindicate the right against the

wrongdoing of their subjects, and the injured sovereign can take satis

faction from every member and portion of their State. * * * "
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law is, in Suarez' conception, the fundamental law under
lying all man-made law. It is the law conformable and

conforming to human nature and, we would add, to the dig
nity of the human being, as such ; and as human beings are

scattered throughout the world, it is a universal law. Now

good faith is an inherent element�indeed, the essence�of
the natural law, and therefore any and every obligation,
whether it arises from the natural law itself or, through
intervention of the human being, from the law of the state
or from that of the international community, is natural in
the sense that its execution is required by good faith. Hence,
in the system of Suarez, the obligation, however it arises,
flows directly from the law natural or indirectly from the
natural law through the law of the state or the law of the
states, and is thus a natural obligation.
There is here, however, a further observation to be made.

If the obligation belongs to the natural law, the legislation
to carry it into effect is either of the state or of the inter
national community. In other words, the obligation in es

sence is one of good faith ; its execution is a thing separate
and distinct, the latter being municipal and requiring mu

nicipal action whether the obligation be national or inter
national. In short, the obligation is one thing, the execution
is another thing, but together they are natural law in
action.
To approach the matter from another angle and, by what

may seem a restatement, clear up any possible misconcep
tion, the obligation, when created, becomes an obligation
of natural law, and, as every obligation is thus an integral
part of the natural law, it should be carried out in good
faith�which is an all-pervading principle of the natural
law. Hence it is the unescapable duty of every state un

der the law of nature to supply the appropriate measure

or means for carrying into effect the obligation; that is
to say, the duty which has been created is to execute any
and every agreement properly entered into in good faith.
If the agreement is made within the state, the obligation,
like the law to enforce its execution, is national. If the

agreement is between states, the obligation is international,
separate and distinct from the statutory or municipal, law
which may be necessary to carry it into effect. And here
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we catch, as it were, a glimpse of the sanction, in the form
of a municipal statute, in esse or in posse, to carry into ef
fect an international pact or agreement creating an obliga
tion under the law of nature.
Why should "a pact and agreement," to quote Victoria,

require a sanction? Because the conception of a universal
law controlling human beings in all their actions would be
imperfect if the obligation imposed upon human beings
were not to be executed, since the law universal would then
be but a series of precepts in the abstract ; it would not be
a precept in action. And the precept in action requires a

municipal sanction to carry it into effect. Whether the ob
ligation arises from a contract between two or more indi
viduals, whether it be a compact of groups of individuals
or whether it be that most formal of agreements known as

a treaty or convention, to which all of the states of the
world may be parties in an international conference, the
natural element of good faith permeates each and every one

and requires the execution of the obligation. Although we as

yet have no international legislature, nevertheless we have
and have had from time out of mind a rule of international
law flowing from the natural law, and binding the groups
of human beings which we are pleased to call states. The
rule is a Latin maxim, Pacta sunt servanda.
We have the precept and the obligation to carry it into

effect ; the one without the other is incomplete. It is there
fore the manifest duty of every community to provide the
sanction by which good faith in all human legal relations
is observed, whether these relations between individual
and individual, between individual and community, or be
tween state and state�in a word, however they may arise.
There can be no association of human beings except upon

a moral basis, because man is a moral animal ; and the first,
indeed the greatest, of the foundations of human society-
is good faith. How can people associate except on terms

of good faith? And good faith, is it not the prime natural

principle of the association of human beings?
As man is a moral being he differs, we are prone to think,

from the brute creation in that he possesses a conscience.
The conscience of man is an individual thing ; the conscience

of nations, if the expression be permissible, is enlightened
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public opinion. And public opinion is, or must be in the
long run, moral opinion, for it is but the expression of the
collective conscience of moral and human beings.
This is Suarez' philosophic demonstration of the Victo

rian sanction.
In the conception of Suarez there is no rule of law which

does not create a natural obligation, whether the immedi
ate transaction out of which the obligation arises be be
tween individuals, between individuals and states, or be
tween state and state. Put, then, in terms of the lawyer,
there is no rule of law, national or international, which
does not create a natural duty and a legal obligation, and,
if legislation on the part of a state does not enforce and
render that obligation effective by providing the means to

carry it out, the state itself is recreant in its duty.
To repeat, there is no rule of law without a legal obliga

tion, the obligation being a consequence of law, and made

explicit by the statute which creates it; but although the

obligation is, as it were, the ereature of statute, its ulti
mate source is the natural law and the duty to put it into
effect carries with it the further duty to display due dili

gence in its execution�duties which arise from the natural
principle of good faith, present in the heart and conscience
of every human being.
Indeed, to violate good faith is to violate the moral law,

which is, in essence, the law of nature "written in the heart
of man," as it were, "with the finger of God."
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THE RECOVERY AND MEASURE OF DAMAGES IN
RATE DISCRIMINATION CASES UNDER THE

INTERSTATE COMMERCE ACT

James Quarles *

IS the interpretation placed by the Supreme Court of the
United States upon Section 8 of the Interstate Com

merce Act,1 insofar as the Section governs the award of

reparation for unlawful discrimination in rates, a sound
one?
In the very recent case of Interstate Commerce Commis

sion v. United States, ex rel. Campbell, et al.u (styled Birch
Valley Lumber Co. v. Strouds Creek and Muddlety R. R.
Co., et al., before the Commission2) , the Supreme Court re
versing the Court of Appeals of the District of Columbia,8
held that the difference between the higher freight rate
paid by the complainant and the lower rate paid by its
competitors in the same territory was not the measure of
the complainant's damage in a claim for reparation, and
that he was obliged to show that he had lost business or

that he had been forced to sell at a lower price before he
could recover. It was held further that mandamus would
not be granted to require the Commission to enter an order
of reparation, notwithstanding the fact that the discrimi
nation complained of was found by that body to have been

practiced by the carriers.

* Chancellor, Circuit Court, Louisville, Ky., 1911-1915 ; member of the

faculty of the school of Law, Washington and Lee University, 1917-1919;
member of Board of Referees created by Congress to fix compensa
tion of railroads for the use of their lines during federal control,
1920; First Assistant Chief Counsel, Interstate Commerce Commis

sion, 1920-1921. Author of Gy Pres Doctrine as Applied to Rule

against Perpetuities (1904) 38 Am. L. Rev. 683; Consolidation of Inter
state Railroads (1933) 20 Va. L. Rev. 200; member of the District of

Columbia Bar.

124 Stat. 379 (1887), as amended by 41 Stat. 479 (1920), 49 U. S. C.

�8 (1926).
la 289 U. S. 385 (1933).
2 144 I. C. C. 419 (1928).
s United States ex rel. Campbell v. Interstate Commerce Commission,

63 P. (2d) 358 (App. D. C. 1933).
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Briefly stated, the facts in the Birch Valley Lumber case 4

were that the lumber company was engaged in business at

Tioga, West Virginia. It shipped its product from Tioga
to Allingdale, in the same State, over a short line known
as Strouds Creek and Muddlety Railroad, and thence over

the Baltimore & Ohio and its connecting lines to markets
in Canada and in Kentucky, Ohio, Illinois, Michigan and
other States. A total of 565 cars was shipped during a

period of six months.
Blanket or group rates were in force on the line of the

Baltimore & Ohio and its connections, but these did not
cover the haul, 7.1 miles, from Tioga to Allingdale, the

charge for which was $15 per car. The lumber company
was forced because of competition, "mainly with mills in
the same general territory," to absorb the charges for the
short line haul. In a word, its shipments cost $15 per car

more than did those of its competitors.
Now, to the man in the street it would seem that if upon

the facts stated the complainant was entitled to the same

rates as those paid by its competitors,, as indeed the Com
mission determined, then the measure of its damage was at
the rate of $15 per car. Certainly not less than that. And
such was the view of the matter taken by the Court of Ap
peals of the District of Columbia,5 but on certiorari the Su
preme Court declared that view to be erroneous.8
The Commission had granted the complainant lumber

company relief to the extent of entering a cease and desist
order against the offending carriers, but had then de
clared that, "The record will not support an award of repa
ration based on the undue prejudice found to exist." Note
the concluding phrase, "found to exist." At once the aver
age thinker is moved to exclaim with the distraught char
acter in The Mikado, "Here's a. state of things!", and to
wonder by what process of reasoning the Commission could
find the undue prejudice and discrimination to have been
practiced as charged, interdict its continuance, and yet
award no reparation for the harm already done. Neverthe-

* Supra note la; this case is hereinafter referred to as the Birch Val

ley Lumber case.
s Supra note 3.
6 Supra notes la and 4.
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less, the Supreme Court placed its imprimatur upon the
Commission's ruling and reversed the judgment of the
Court of Appeals. Which court was right?
Section 2 of the Interstate Commerce Act 7 provides that

if any common carrier shall directly or indirectly, by
any special rate or other device, charge any person a

greater or less compensation in the transportation of pas
sengers or property than it charges any other person for
doing a like and contemporaneous service under substan
tially similar circumstances, such carrier "shall be deemed
guilty of unjust discrimination, which is hereby prohibited
and declared to be unlawful."
Section 3 (l)8 was the one upon which the complainant

predicated its claim. Why Section 2 was not also invoked
is not apparent. Section 3 (1) reads:

"It shall be unlawful for any common carrier subject to the

provisions of this Act to make or give any undue or unreason

able preference or advantage to any particular person, company,

firm, corporation, or locality, or any particular description of

traffic, in any respect whatsoever, or to subject any particular per
son, or company, firm, corporation, or locality, or any particular
description of traffic, to any undue or unreasonable prejudice or

disadvantage in any respect whatsoever."

Section 8,9 which is the one relating to reparation, pro
vides that if the carrier shall do anything declared in the
Act to be unlawful or shall omit to do anything required to
be done, then

"such common carrier shall be liable to the person or persons

injured thereby for the full amount of damages sustained in con

sequence of any such violation."

And Section 16 (l)10 provides that if, after a hearing the
Commission shall determine that the complainant is entitled
to an award of damages, then

"the Commission shall make an order directing the carrier to

7 Supra note 1, at � 2.

SJ<Z. at S 3.
0 Id. at. 5 8.

io Id. at. S Ifi.
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pay to the complainant the sum to which he is entitled on or be

fore a day named."

Coming now to the opinion of the Supreme Court in the

Birch Valley Lumber Company case,11 we read :

"When discrimination and that alone is the gist of the offense,
the difference between one rate and another is not the measure

of the damages suffered by the shipper."

The Court does not undertake by any recorded course of

reasoning to lead up to this conclusion respecting the cru

cial question in the case, but merely announces it and cites

Pennsylvania Railroad Co. v. International Coal Co.,12 and
two or three other cases as supporting it.13 However, the
court does, further on in its opinion, deal with the question
to a limited extent upon the basis of principle as distin

guished from authority. To quote :14

"The question is not how much better off the complainant
would be today if it had paid a lower rate. The question is how

much worse off it is because others have paid less."

To this writer's thought the two questions above formu

lated, while evidently intended as involving two separate
and opposed ideas, in truth and for practical purposes are,
in the present connection, little more than a play upon
words. Expressed concretely, if A pays $150 while B pays

only $100 for the shipment of a carload of freight which
under the law should be transported at the lower figure
for each, then it is immaterial to A whether the $50 excess

paid by him be regarded as money he failed to make or

as money he lost ; because, whether viewed in the one light
or in the other, the melancholy realization is vivid in his

u Supra notes la, 4 and 6, at 389. Mr. Justice Cardozo delivered the

opinion of the Court.
12 230 U. S. 184 (1913).
is Mitchell Coal Co. v. Penn. R. R. Co. 230 U. S. 247, 258 (1913);

Southern Pacific Co. v. Darnell-Taenzer Co., 245 U. S. 531, 534 (1918;
Keogh v. C. & N. W. Ry. Co., 260 TJ. S. 156, 165 (1922) ; cf. Postal Tel.
Cable Co. v. Associated Press, 228 N. Y. 370, 379,, 380, 127 N. E. 256

(1920).
i* Supra notes la, 4, 6 and 11 at 390.
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consciousness that he paid $50 more for his shipment than
B did for his, and it would be difficult indeed to convince
A that he was not that much worse off than B.
Next the Court argues thus : 15

"If by reason of tbe discrimination the preferred producers
have been able to divert business that would otherwise have gone
to the disfavored shipper, damage has resulted to the extent of
the diverted profits. If the effect of the discrimination has been
to force the shipper to sell at a lowered market price, * * * dam

age has resulted to the extent of the reduction. But none of
these consequences is a necessary inference from discrimination
without more."

No one would dispute the correctness of the conclusion
here reached by the Court, if its premises were conceded.
But, with great respect, it is suggested that the Court's
words mark the point where some spirit of confusion

dragged a red herring across the trail of straight thinking.
As the writer views it, there is an obvious fallacy in the

foregoing passage, and it consists in the setting up of a
test or tests for which there is no warrant either in law
or in logic�an erroneous major premise. The statute

says nothing about a diversion of business or a lowering of
market price being conditions precedent to an award of

reparation, nor is it apparent why they should be. Instead
of keeping to the key thought, that discrimination in freight
rates necessarily involves the consequence of damage to

the unfavored shipper in the very matter of the difference
in the rates, the court leaves) that fundamental thought to
advert to things which, at best, are distinctly aside from
the main idea. It is readily conceivable, of course, how
such diversion) or lowering might aggravate the offense of
discrimination by enlarging its injurious effects, and how
it might enhance the damage sustained by the unfavored

shipper beyond that measured by the freight differential;
but to, say that a showing of either of those results is es

sential to a recovery of any damages at all in a case of this

kind, is, in the opinion of the writer, to introduce into the
basic problem factors which have no legitimate place in it.
is id. at 390-1; italics supplied.
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Along the same line, the Court observes further : 16

"For all that appears the prices charged for lumber by produc
ers within the group were the market prices current generally
throughout the entire field of competition. If that is so, the

producers in the favored territory were not making use of the

preference to mark the price down to an equivalent extent, and

thus deprive the complainant, less favorably situated, of a rea

sonable return. They were letting the price stand as it would

have been if the tariff had been equal, and taking advantage of

the preference to increase the profit for themselves. That was

gain to them but it was not loss to the complainant."

It is said with becoming deference, but here is a func

tioning of the judicial process which seems indeed strange,
strained, and manifestly illogical. In the first place, "mar
ket price" and "reasonable return" are arbitrarily substi
tuted for freight rates as the basis of comparison and de

termination. As the writer views the matter, "market

price" and "reasonable return", like "diverted business",
are considerations which have only a secondary relation

ship to and bearing upon the juridical problem presented.
And if his position in that regard is a sound one, then the

conclusion of the Court, "That was gain to them but it was

not loss to the complainant," is definitely aside from the

real point at issue. However, even considered upon the
basis adopted by the Court, the conclusion would seem er

roneous, since any gain to the favored shipper which re

sults from the discrimination can be viewed in no other

light than as a loss to the unfavored one, simply because
it is a violation of the principle of equality which lies at

the base of the whole doctrine. To pursue this line some

what further: At least two persons, the preferred and the

non-preferred, are, of course, essential in any case of dis
crimination. And discrimination that does not involve

advantage or gain to one and disadvantage or loss to the

other is not thinkable, for it takes both of these elements
to constitute the concept.
Moreover, the dual advantage and disadvantage result

from the single act of the third party, and the two results
are as complementary and inseparable in thought as, in

is Id. at 391-2.
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physics, are the lowering and the rising, respectively, of
the pans of the balances when a weight is placed in one

and not in the other�the two movements result from the
single act of placing the weight in one pan, and both results
are as inevitable as they are natural. So, likewise, the
terms "gain" and "loss," when used to describe the results
of discrimination, are merely counterparts of one idea.
Each is the correlative of the other.
Now, applying this reasoning to the specific subject of

discrimination in freight rates, the causative act is that
of charging one shipper a rate higher than that charged an

other shipper. The result of that act, if the case is as

sumed to be one of discrimination, is twofold, namely, gain
to the favored shipper and a corresponding loss to the dis
favored one. It is not discrimination unless those two re

sults follow. And inasmuch as, in the case with which the
Court was dealing, it was judicially determined that dis
crimination had in fact been practiced, it follows as a

logical necessity that the gain to the favored shipper can

be regarded in no other light than as loss to the disfavored
one. And since the dual result is the immediate conse

quence of the single act called discrimination, and since
the means employed to effect the discrimination were

freight rates, it would appear to follow that a comparison
of the two rates is all that is necessary not only to demon
strate the fact of the loss but also to obtain the appropri
ate yardstick for its measurement.

Furthermore, the shipper discriminated against might
indeed, by reason of lower rent, lower taxes, larger work
ing capital, more efficient employees, better advertising, or
other like advantages, compete successfully with his

freight-rate-favored rival notwithstanding his handicap in
the latter respect, but it would in no way change the fact
that quoad the only item involved, namely, freight rates,
he suffered a loss ; and presumably, not to say necessarily,
the rate of loss on that item would correspond exactly with
the rate of gain to his competitor respecting the same item.
The idea of discarding what would appear the natural

and logical measure, and, by what seems a forced process,
substituting therefor the highly artificial, tenuous, vague

and, in the practical sense, virtually impossible ones pro-
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posed by the Court, had its first enunciation, at least so far
as the Supreme Court is concerned, in Pennsylvania Rail
road Co. v. International Coal Co.17 In that case the coal

company and certain of its competitors shipped coal over
the railroad company's line from and to the same points.
The railroad granted rebates to the competitors, with the
result that the plaintiff paid in the aggregate $37,268 more

than did its business rivals. The action was to recover

that sum. There was a verdict and judgment for the plain
tiff, but for a less amount. The railroad appealed and the

judgment was affirmed by the Circuit Court of Appeals for
the Third Circuit,18 but the latter court was reversed by
the Supreme Court in an opinion by the late Mr. Justice
Lamar, who treated the question as being one of first im

pression, saying:19

"Considering the multitude of instances in which discrimina
tion has been practiced by carriers, in ancient and modern times,
it is remarkable how little is to be found in decisions or text

books which treat of the elements and measure of damages in

such cases. In the absence of any settled rule on the subject,
the new question must be determined on general principles."

But was the learned Justice correct in thus characteriz
ing the question as a "new" one, and as being devoid of

illuminating precedents?
Our Interstate Commerce Act,20 which was passed in 1887,

was fashioned in considerable part after much earlier Eng
lish statutes. Section 2 21 is an improved adaptation of
Section 90, known as the Equality Clause, of the Railway
Clauses Consolidation Act, passed by Parliament in 1845 j22
and Section 3 23 was modeled upon the second section of
the Railway and Canal Traffic Act of 1854.24

w Supra note 12.
is International Coal Co. v. Pennsylvania Railroad Co., 173 Fed. 1

(C. C. A. 3rd, 1909).
is Supra notes 12 and 17.
2� Supra notes 1 and 6-10.
21 Supra note 7.
228 and 9 Vict. c. 20 (1845).
Supra note 8.

24 17 and 18 Vict. c. 31 (1854). Cf. Texas & Pacific Ry. Co. v. Inter
state Commerce Commission, 162 U. S. 197 (1896); Interstate Com-
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Several English cases construing the Acts referred to
had been decided by courts of that country prior to the
passage of the Interstate Commerce Act, and, according
to the well-established rule,25 presumably were intended by
Congress to be treated as indicating the sense in which its
own words were used.
One of these cases was The Great Western Ry. Co. v. Sut

ton.26 It was an action for the recovery of certain so-called
"overcharges" alleged to have been exacted by the carrier,
but the "overcharges" consisted simply in the excess paid
by the plaintiff as compared with charges for similar trans
portation services rendered other shippers. Judgment was
in favor of the plaintiff, and on appeal it was affirmed,
Lord Chelmsford, in the course of an extended opinion,
saying :27

"The very fact of the smaller charge to others is the ground
of his complaint of an overcharge to himself.

Now, if the defendants were bound to charge the plaintiff for
the carriage of his goods a less sum, and they refused to carry
them except upon payment of a greater sum, as he was com

pelled to pay the amount demanded, and could not otherwise

have his goods carried, the case falls within the principle of sev

eral decided cases, in which it has been held that money which

a party has been wrongfully compelled to pay under circum

stances in which he was unable to resist the imposition, may be

recovered back in an action for money had and received."

While the learned judge, in the above quotation, says

that "the defendants were bound to charge the plaintiff for
the carriage of his goods a less sum," the opening sentence

of the quotation shows plainly that he so expressed him

self because the favored shippers were charged a less sum,

and not because the sum charged the plaintiff was per se

excessive.
In London & North Western Ry. Co. v. Evershed2S the

unfavored shipper sought the recovery of a sum which

merce Commission v. Delaware, Lackawanna & Western R. R. Co., 220

U. S. 235, 253 (1911).
25 McDonald v. Hovey, 110 U. S. 619, 628 (1884).
26 L. R. 4 H. L. 226 (1869).
27 id. 262; italics supplied.
28 3 App. Cas. 1029 (1878).
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measured the difference between what he paid the defen
dant carrier and the less sum, due to rebates, his competi
tors had paid. The House of Lords decided in his favor.
The Lord Chancellor, after stating that under the statute
it was the clear right of one shipper to receive from the
carrier equal treatment with other shippers engaged in the
same business, observed:29

"In my opinion that is not the case with regard to this plain
tiff, and therefore I think he is entitled to recover the moneys he

paid under protest."

Another of the judges, concurring, said that the plaintiff
had a right to "a return of the money which he has so paid
in excess of the charge to other people."30
Denaby Main Colliery Co. v. Manchester, S. & L. Ry. Co.,sl

also was? a coal case. Several elaborate opinions were de

livered, in which it was held that the carrier had violated
the Equality Clause by discriminating in the matter of
rates. On the question of the measure of recovery, one of
the Law Lords pointed out that if the seemingly natural
and logical difference in rates were discarded, it would not
be easy to find any other measure that would be satisfac
tory. He said :32

"I think (with the Court of Appeal) that there would be very

great difficulty, if the principle of overcharge were rejected, in
finding any other remedy by way of damages applicable to such

a case."

And the International Coalm and Birch Valley Lumber31
cases would seem convincing illustrations of what the
learned Earl of Selborne here says, for the Supreme Court
in both those cases, having discarded the obvious, evidently
found itself groping when it got into the realm of the neb
ulous.

Besides, the Court virtually denied any right of recovery
29 id. at 1035; italics supplied.
so Lord Hatherley, id. at 1037.
3i 11 App. Cas. 97 (1885).
32 Earl of Selborne, id. at 116.
33 Supra notes 12, 17 and 19.
34 Supra notes la, 4, 6, 11 and 14-16.
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at all when, in the first of those cases, it said : "If plaintiff
and one of the favored companies had both shipped coal
to the same market on the same day, the rebate on contract
coal may have given an advantage which may have pre
vented the plaintiff from selling, may have directly caused
it expense, or may have diminished or totally destroyed its
profits,"35 and, in the other, that recovery might be had
if the discrimination operated "to divert business that would
otherwise have gone to the disfavored shipper,"36 or "to
force the shipper to sell at a lowered market price."37 This,
because in nine out of ten cases it probably would not be
possible for the plaintiff to meet any of the conditions
named, not even that of showing that the discrimination
"directly caused it expense," since evidently the Court
meant some other kind of| expense than the differential in
freight rates�and this when the plaintiff might neverthe
less be prepared to show a gross discrimination and very
serious hurt in the latter respect.
In Burgess v. Transcontinental Freight Bureau,38 de

cided some five years prior to the decision by the Supreme
Court in the International Coal Co. case;39 the Interstate
Commerce Commission itself recognized the unreasonable
ness of requiring the plaintiff to show some remote harm
ful result as a condition precedent to his right of recovery.
It said:40

"If complainants were obliged to follow every transaction to
its ultimate result and to trace out the exact commercial effect
of the freight rate paid, it would never be possible to show dam

ages with sufficient accuracy to justify giving them."

To return to the opinion in the International Coal Co.
case.41 The Court puts the following hypothetical case by
way of argument :42

35 Supra notes 12, 17, 19 and 33, at 204.
36 Supra notes la, 4, 6, 11, 14-16 and 34, at 381.
37 ma.
38 13 I. C. C. 668 (1908).
39 Supra notes 12, 17, 19, 33 and 35.
� Supra note 38, at 680.
4i Supra notes 12, 17, 19, 33, 35 and 39.
42 id. at 204-5.
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"* * * � a favored dealer may have shipped 10,000 tons of coal
to the open New York market, receiving thereon a rebate of 35
cents a ton, or $3,500. The plaintiff at the same time may have

shipped 20,000 tons and sold the same at the regular market

price. Under the rule contended for it would then be entitled
to 35 cents a ton on 20,000 tons, or $7,000 as damages. Such a

verdict, instead of compensating it for losses sustained, would
have given to the plaintiff a profit on the carrier's crime in pay

ing a rebate of $3,500 and would. have made it an advantage to

it instead of an injury for the carrier to violate the law."

And the Court goes on to say
43 that even if the recovery

in the case put by it should be limited to the 10,000 tons

shipped by the plaintiff,

"* * * this is still an arbitrary measure and ignores the fact
that the same anomalous result would follow if there had been,
say, ten dealers each shipping 10,000 tons on the same day."

As for the supposed case first stated by the Court, it
would seem obvious that the plaintiff could claim the equal
izing 35 cents per ton only on the 10,000 tons shipped by
him, as only that number of the total of 20,000 tons shipped
by the favored competitor could be said to have been in

competition with the plaintiff. So, for the same reason, if
the shipments by the plaintiff's preferred competitor or

competitors aggregated only 5,000 tons, the plaintiff's re

covery should be on that basis, even though his own ship
ments were double that number.
Regarding the second case, it is not easy to discern that

the result would be a whit more "anomalous" were the
recovery on the basis of the 35 cents differential, contended
for by the plaintiff, rather than on the basis of "decrease
in business", "loss of profits" or "expense incurred", pre
scribed by the Court," since each of the supposititious ten
dealers might prove damages of these latter kinds, and in
even larger amounts than the recovery would be on the 35
cents per ton basis.
Section 2 of the Interstate Commerce Act,45 in the origi

nal form of the bill, in terms provided the measure of re-

� id. at 205.

aid. at 203.
45 Supra notes 7 and 21.
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covery rejected by the Supreme Court in the International
Coal Co. case.16 The clause, so far as here material, pro
vided :47

"Any common carrier who shall violate the provisions of this
section as aforesaid shall be liable to all persons who have been
charged a higher rate than was charged any other person or

persons for the difference betioeen such higher rate and the lowest
rate charged upon like shipments during the same period."

This clause was omitted from the section as finally
passed, and the section was left as it now reads, that is,
without any compensatory sanction so far as its own pro
visions are concerned.48 The omission was regarded by the
Court as being distinctly indicative of an intention on the
part of Congress that that measure of recovery should not
be used. And, viewed by itself, and if there were any other
measure known to the law or better supported by reason,
of course the striking out might well be taken as having
that significance; but plainly it is not to be so treated in
the light of other provisions in the Act, and especially in
the light of the explanation of the omission given by Sen
ator Cullom, who was a member of the Select Committee
on Interstate Commerce and also of the Conference Com
mittee. He said:49

"Sections 2, 3 and 4 of the Senate Bill, prohibiting discrimi

nations, contained provisions in relation to the recovery of dam

ages. These have been stricken out of said sections, and have

been grouped together in one section, which is made Section 8

of the committee bill."

And let it be noted that the foregoing was not in the
nature of argument or debate but was simply the state

ment of an explanatory fact made by one in position to

know. Nevertheless, the Court declined to give any weight
to the Senator's words, saying :50

46 Supra notes 12, 17, 19, 33, 35, 39 and 41-44.

� S. 1532, Vol. 95 Senate Bills, 49th Cong.; italics supplied.
48 See supra notes 7, 21, 45 and text.

4949 Cong. Rec. 170 (1886); italics supplied.
so Supra notes 12, 17, 19, 33, 35, 39, 41-44 and 46, at 199.
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"But while they may be looked at to explain doubtful expres
sions, not even formal reports�much less the language of a mem

ber of a Committee�can be resorted to for the purpose of con

struing a statute contrary to its plain terms, or to make identi

cal that which is radically different."

The use of the language, "contrary to its plain terms,
or to make identical that which is radically different," de
rives its appropriateness solely from the assumption�al

together arbitrary and illogical, in this writer's opinion�
that the term "damages", as it appears in Section 8,51 and
as it applies to cases arising under Sections 2 and 3,52 means,
and can only mean, "decrease in business", "loss of profits"
or "expense incurred"�some consequential, as distin

guished from a direct and immediate, hurt; and from the
further and still more unwarranted assumption that the
term does not and can not mean an adverse rate differen
tial in and of itself, even though that hurt is inherent in
the very fact of the discrimination.
In brief, the matter comes to this: (1) The purpose of

the provisions of the Interstate Commerce Act which de
nounce as unjust discrimination the charging by a carrier
of different freight rates as between two shippers entitled
to the same rate, obviously is to require the charging of
such latter rate to both. The two rates themselves, there
fore, and nothing else, constitute the subject, not only of
first and fundamental consideration, but of sole consider
ation in the determination of the question as to whether or
not the carrier is guilty of unjust discrimination. This
is manifest upon the simple reflection that no matter what
losses shipper A as compared with shipper B may have
sustained in the way of "diverted business", "loss of prof
its", and the like, he has no valid complaint against the
carrier unless he can show that such losses were due to
the unjust discrimination practiced against him and in
favor of B in respect of freight rates.

(2) The rates themselves thus being the vital point of
inquiry as regards the issue of discrimination, it follows
that, if discrimination be found, it is also, and necessarily,

si Supra note 9.
52 Supra notes 7, 21, 45, 48 ; and 8 respectively.



DAMAGES IN RATE DISCRIMINATION CASES 533

found that the unfavored shipper has suffered a loss in

respect of the only item of essential importance, and that
to step over that obvious and immediate loss in quest of
some distant and distinctly consequential loss, such as "di
verted business" or "loss of profits", and lay down a rule
that unless the shipper who is discriminated against can
show a loss of one or the other of these latter kinds he
cannot recover, is to abandon the logical for a purely arbi
trary method of dealing with the question, and virtually
to nullify the discrimination provisions of the Act.

(3) Since in a case where it is judicially determined
that two shippers are entitled to the same rate the mere

comparison of the two rates furnishes the test, and the
only test, of whether unjust discrimination in that regard
has been practiced, so likewise the difference in the two
rates, and that alone, supplies the clearly appropriate meas

ure of the minimum damages to which the unfavored ship
per is entitled.
Regarding the mandamus feature of the Birch Valley

Lumber case,53 but little need be said, for if the position
taken in this article respecting the interpretation of Sec
tions 2, 3 (1), and 8,M in cases involving unlawful dis
crimination in freight rates, be sound, then it follows as a

corollary that the Commission failed to perform a mani
fest duty when it declined to award reparation and that
the writ should have issued. In the opinion of the writer,
when it said "the record will not support an award of repa
ration based on the undue prejudice found to exist,"55 it
delivered itself of a legal incongruity ; and when it entered
an order commanding the carriers to cease and desist from
the unlawful discrimination of which they were found to

have been and still to be guilty, and yet refused to make

any order giving relief for the injury already done, it was
equally inconsistent. The doctrine of damnum absque in

juria, never of very high credit either to the genius or the
morals of our jurisprudence, certainly has no place, logical
or other, in cases of unlawful freight rate discrimination.
In conclusion, let it be said that this article is not to be

53 Supra notes la, 4, 6, 11, 14-16, 34, 36 and 37.
54 Supra notes 7, 21, 45, 48, 52; and 8, 52; and 9, 51, respectively.
55 Supra note 2.
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taken as in the nature of a petition for a rehearing or as

an exercise by counsel on the losing side of his traditional
privilege to vent his emotions, for the writer had, and has,
no interest whatever in the two cases principally discussed
other than the detached one which a fervent wish to see

a sound philosophy of the law preserved inspires. In the

present instance he thinks it was not preserved, but he
also recognizes the easy possibility that he himself may
be in error. However that may be, as only the Supreme
Court itself can correct its own errors, he indulges the
hope that in the near future it may be given an opportunity
to pass upon the question again; and, in such event, that
that able and learned body will, as it has had the grace and
courage to do more than once in its history, reconsider its
earlier decisions and pronounce a judgment in accord with
what would seem to be the logical imperatives of the prob
lem and also the more just and practicable view of it.
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THE INTERPRETATION OF THE DECISIONS OF
INTERNATIONAL COURTS

Norman L. Hill*

THE decisions of international tribunals are normally
interpreted, in the first instance, by the governments

to which they apply. In the event that a decision relates
to the powers or jurisdiction of an international agency,
such as the International Commission of the Oder, that
agency is obliged to place some construction upon the
court's rulings, as a basis for action.
Although the decisions of international courts are usu

ally models of clarity and precision, it is inevitable that
occasional differences of opinion should arise with respect
to their interpretation. Since the World War a consider
able number of agencies empowered to make decisions in
international disputes have been active, including not only
the Permanent Court of International Justice, but also the
Conference of Ambassadors, the High Commissioner for
Danzig, the Council of the League of Nations, and others.1
In several instances there have been disagreements as to

meaning or scope of the decisions of these agencies.
The rule has been affirmed repeatedly that, in the ab

sence of special provision to the contrary, an international
tribunal has no power to give a binding interpretation of
a decision which it has made.2 A request for such an in-

* Professor of International Daw, University of Nebraska; author of

Diplomatic Privileges and Immunities in International Organizations
(1931) 20 Georgetown Law Journal 44, and various articles in

Am. J. Int. Law.
iWhile the primary function of the Council in international dis

putes is to act as a conciliator and thereby to induce the parties to

form an agreement, there are cases where it is authorized to make a

decision. In the Mosul dispute between Great Britain and Turkey,
for instance, the Council was able to give a binding decision. See Ad

visory Opinion No. 12, in Publications of the Permanent Court of In

ternational Justice, Series B, No. 12.

2 For statements on this see: Politis, La Justice Internationale

(Paris, 1924) S9; Novacovitch, Les compromis et les arbitrage du

XHIe an XVe sucle, (Paris, 1905) 81; Ralston, International Arbi

tration from Athens to Locarno (Stanford University, 1929) 103.

M. Politis refers to an arbitral award made by the King of Prussia in
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terpretation must be treated as a new case, and it is nec

essary to be able to trace jurisdiction back to the consent
of the parties.
The Permanent Court of International Justice has dealt

with a number of cases in which questions relating to the

interpretation of decisions have been raised. In dealing
with the Polish postal service at Danzig, in Advisory Opin
ion No. 11, the Court commented upon a letter written by
General Haking, High Commissioner, in which an opinion
was expressed as to the meaning of a decision made by
him. The remarks of the Court were as follows:

"The Court, however, does not regard this letter either as a

decision or as an authoritative interpretation; to endow it with
this effect the essentials of judicial procedure must have been

complied with." 3

In Advisory Opinion No. 8, the Court was obliged to con

sider the authority of an interpretative letter emanating
from the Conference of Ambassadors and presumed to

clarify the meaning of a decision which had been taken
by that body on the Jaworzina boundary dispute between
Poland and Czechoslovakia.4 The Court commented as fol
lows with regard to the question :

"The duties of the Conference, as has already been pointed out

by the Court, had some points in common with those of an arbi-

the Portendick affair (1843) which led to a request by England for an

interpretation. The King of Prussia refused the request.
3 Publications of the Permanent Court of International Justice,

Series B, No. 11.
4 No. 8 id. : The question submitted to the Permanent Court of Inter

national Justice in Advisory Opinion No. 9 involved a discussion of

decisions by the Conference of Ambassadors as to the boundary be

tween Albania and the Kingdom of the Serbs, Croats, and Slovenes.
Decisions of the Conference, made in 1913 and 1921, were not clear

regarding the location of the frontier in the region of the monastery
at St. Naoum. Consequently, a definitive ruling was given by the Con
ference in 1922, allocating the monastery to Albania. Although the

decisions of 1913 and 1921 were ambiguous in their references to the

monastery, it appeared to the Court that the action of the Conference,
taken in 1922, should not be regarded as interpretative of the earlier

awards. The Court felt that the action of 1922 fixed the line for the

first time and therefore constituted the first decision relating to the

monastery. See No. 9, id.
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trator entrusted by two states with the settlement of a frontier
dispute between them. But, in the absence of an express agree
ment between the parties, the arbitrator is not competent to inter

pret, still less modify his decision."

General treaties of arbitration may contain provisions
for the interpretation of awards! made within their terms.
It was not the usual practice to include stipulations relat
ing specifically to the subject in treaties made prior to the
World War. Jurisdictional clauses of most of the pre-war
treaties were sufficiently broad, however, as to include dis
putes arising out of the interpretation of awards. The

majority of treaties, typified by those concluded by the
United States when Mr. Elihu Root was the Secretary of
State, arranged for the arbitration of differences of a "legal
nature," excepting those affecting "the vital interests, the
independence, or the honor of the two contracting states,
and do not concern the interests of third parties."5 In view
of the fact that disagreements relating to the interpreta
tion of awards may be plausibly regarded as disputes of
a legal nature, it would follow that jurisdiction over them
was provided by such treaties.6 This jurisdiction was, in
its nature, like that established generally by the treaties.
A special agreement between disputants was necessary to
submit both the original dispute and a later disagreement
over the meaning of an award. It is evident, therefore,
that the general treaties adhered to the usual practice of

s As illustrative of this arrangement, see the treaty with France,
signed February 10, 1908, in Maixoy, 1 Treaties.

s The exact scope of "legal or "justiciable" disputes is difficult to

define. On this subject see Whitton and Brewer, Problems Raised by
the General Treaty of Inter-American Arbitration (1931) 25 Am. J. Int.
Law 448-454; and Williams, Justiciable and Other Disputes (1932)
26 id, at 31-36; and Fenwick, The Distinction between Legal and Poli

tical Questions, in American Society of International Law Proceedings
(1924) 45. Article 36, of the Statute of the Permanent Court of Inter

national Justice, names four types of disputes as justiciable. The in

terpretation of awards is not among them at the present time, though
it was in an early draft of the Statute as proposed by the Committee

of Jurists in 1920 and as passed upon by the Council. The inclusion

of Article 60 in the Statute, discussed elsewhere in this paper, made

it possible to drop the provision for the interpretation of sentences

from Article 36. It is believed that, in essence, the interpretation of

sentences is a function quite analogous to the interpretation of treaties.
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regarding disputes over the meaning of awards as separate
from the main dispute.
General treaties of arbitration concluded more recently

have almost invariably contained jurisdictional clauses

covering disputes over the interpretation of awards.7 Some
of them continue to use the inclusive phrase "disputes of
a legal nature," but by far the largest number contain spe
cific provisions for the submission of disputes over the

meaning of awards. There are several general treaties, in
which the Permanent Court of International Justice is
named as the tribunal to which disputants shall go, con

taining specific provision for jurisdiction over controver
sies involving the meaning of judgments.8 There would
seem to be no need of such special clauses where the Per
manent Court of International Justice is designated as the

body to give a judgment, on account of Article 60 of the

Statute, which is itself specific as to disputes over the mean

ing of its decisions.9 There are many general treaties con

taining several clauses which, both directly and indirectly,
have arranged for jurisdiction over differences as to the

meaning of awards.10
Where a specific stipulation relating to the subject is

found in general treaties, it is likely to embody one or more

of several conventional ideas. Occasionally it is arranged
that either disputant may begin procedure for an inter

pretation of a judgment by submitting an application.11
Usually, however, the obligation to place such controver
sies before a tribunal is qualified by the need of concluding
i A collection of arbitration treaties concluded prior to Dec. 15, 1927,

is contained in Arbitration and Security (Geneva, 1927), compiled
by the Legal Section of the Secretariat.

s See, for instance, Treaty Series (League of Nations), Nos. 834, 861.
9 Article 60 of the Statute states that, "In the event of dispute as to

the meaning or scope of the judgment, the Court shall construe it

upon the request of any party."
io The following treaties among Scandinavian countries provide for

jurisdiction over "legal disputes," over "the interpretation and execu

tion of judicial sentences," and for the use (in part) of the Permanent

Court of International Justice: Treaty Series, Nos. 1192, 1235, 1242,
1417, 1418, and 1420.
n The treaty between Poland and Czechoslovakia (April 23, 1925),

and that between Brazil and Switzerland (June 23, 1924), allow pro

cedure to be opened by application: Treaty Series, Nos. 861, 1171.
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a compromis. In instances where the Permanent Court of
International Justice has decided the original dispute, the
reference of disagreements over the meaning or scope of
the judgment may be by application under Article 60 of
the Statute. It is the usual practice in general arbitration
treaties that when jurisdiction over the meaning of awards
is provided for, the same court which gave the award is

designated to deal with questions of interpretation. Ex

ceptions may be made, under some treaties, with the con

sent of both parties.
The Convention for the Pacific Settlement of Interna

tional Disputes, as signed in 1907, deals in Article 82 with
the jurisdiction of the Permanent Court of Arbitration in
the matter of interpreting its own awards.12 The stipula
tion constituted an amendment to the convention of 1899,
which established the Court. It reads as follows :

"Any dispute arising between the parties as to the interpreta
tion and execution of the award shall, in the absence of an agree
ment to the contrary, be submitted to the tribunal which pro
nounced it."

The exact meaning of this provision has never been eluci
dated by practice, for no effort has been made to bring back
to the Court any of its awards for interpretation. It ap
pears, however, to assume that a dispute over the meaning
of an award would be submitted through a compromis,
with the understanding that the arbitrators composing the

original tribunal should also be expected to deal with the
later controversy, unless the parties agree otherwise. Ar
ticle 82 appears to make the matter one of compulsory
jurisdiction, but only in the sense that disputants have

agreed to form a compromis, for no provision whatever is
made for the commencement of procedure through the ap

plication of one party.
While it is conceivable that disputants might arrange in

the conclusion of the original compromis for jurisdiction
over later disagreements relating to the meaning of a de-

12 The text of the convention may be found in Scott, The Hague
Conventions and Declarations of 1899 and 1907 (1918) 41-88.
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cision, there ordinarily would be little reason to do so.18
From the fact that the dispute over the meaning of a de
cision is separate from the original controversy, it would
follow that, unless a compromis should provide for the in
stitution by application of later procedure to determine
the meaning of a decision, a second compromis would be

necessary in order to get the matter before the Court. In

practice, disputants do not attempt to deal in compromis
with jurisdiction over later disputes centering about the

meaning of decisions.
Rules and practices relating to the interpretation of judg

ments have been more developed and are more specific
within the Permanent Court of International Justice than
elsewhere. The Committee of Jurists which drafted the
Statute were thoroughly favorable to the idea of making
the jurisdiction of the; Court in such cases compulsory, as
in other cases of a justiciable character. In writing the
article descriptive of the Court's jurisdiction, correspond
ing to Article 36 of the present Statute, the Committee
consistently included among the "legal disputes" which
were intended to fall within the compulsory jurisdiction
of the tribunal the "interpretation of a sentence passed by
the Court."14 The final project as submitted by the Com
mittee to the Council embodied an identical stipulation.15
Although the Council insisted upon placing the Court's ju-

13 The broad discretion of the parties as to the contents of a com

promis may be seen from Article 52 of the Hague Convention for the

Pacific Settlement of International Disputes (1907). According to

that article, the compromis defines, inter alia, "any special powers

which may eventually belong to the tribunal," and "all the conditions

on which the parties are agreed."
i* See Proces-Verbaux of the Proceedings of the Committee of Jurists,

252, 253, 254, 274, 277, 566, 627 and 680.
is Article 34 of the Committee's project, as submitted to the Council,

provided for the compulsory jurisdiction of the Court to determine

cases of a legal nature concerning:
"(a) The interpretation of a treaty.-
(b) Any question of international law;
(c) The existence of any fact which, if established, would constitute

a breach of an international obligation;
(d) The nature or extent of reparation to be made for the breach

of an international obligation;
(e) The interpretation of a sentence passed by the Court."
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risdiction upon an optional basis, it did not alter the Com
mittee's description of "legal disputes." In the Assembly,
however, the draft of the Statute was altered in such a

manner that the enumeration of "legal disputes" no longer
included the interpretation of the Court's sentences.16
The draft of the Statute which came from the Commit

tee of Jurists contained another stipulation bearing upon
the subject. It was embodied in Article 58 of the proposal
(Article 60 of the present Statute) and was worded as

follows :

"The judgment is final and without appeal. In the event of

uncertainty as to the meaning or scope of the judgment, the

Court shall construe it upon the request of any party." "

So long as the projected Statute provided in an earlier ar
ticle (Article 34 of the Committee draft) for the com

pulsory jurisdiction of the Court over legal disputes, in
cluding the interpretation of sentences, there appeared to
be a duplication. After the tribunal's general jurisdiction
was placed on a voluntary basis and the Statute's defini
tion of legal disputes was altered, as described above, the
duplication disappeared. The provision appears now as

Article 60 of the Statute. Its wording is identical with
that of the draft plan (Article 58) as it came from the

Committee, except that the word "dispute" replaces "un

certainty."18
Article 60 embodies the only provision of the Statute

which may be regarded as having directly bound mem

bers to the jurisdiction of the Court on a compulsory basis.19

is The omission of sub-title (e), note 15, supra, from the proposed
Statute (Article 34 at the time the project was before the Assembly)
appeared for the first time in a motion submitted by Dr. Arias of the

Panama delegation. See Documents Concerning Action Taken by the

Council of the League of Nations and the Adoption by the Assembly of
the Statute, p. 73.
" Note 14, supra, id. at 684.
18 The present version of Article 60 is as follows: "The judgment is

final and without appeal. In the event of dispute as to the meaning
or scope of the judgment, the Court shall construe it upon the request
of any party."

19 Article 36 of the Statute provides in itself for no compulsory

jurisdiction; it does, however, enable members of the Court to make
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Prior to 1926, when the Rules were revised, some uncer

tainty existed as to whether the jurisdiction conferred by
Article 60 was genuinely of a compulsory character. On
November 27, 1924, the Greek Government requested an

interpretation of judgment No. 3, given by the Chamber
of Summary Procedure on September 12, 1924. No ob
jection was raised by Bulgaria to the tribunal's jurisdiction.
Therefore, the Court was not inclined to examine whether
the requisite jurisdiction could be based on the unilateral
request made by the Greek Government, and proceeded
on the basis of the fact that the disputants were in agree
ment on the question of jurisdiction.20 At a meeting, in
1926, of the Judges of the Permanent Court of Interna
tional Justice to revise the Rules, the opinion was expressed
by Judge Moore that Article 60 should not be construed
as having conferred compulsory jurisdiction and, there
fore, the Rules of the Court should not use the terminology
of compulsory jurisdiction.21 The prevailing point of view
within the Court was, however, the opposite.22 In harmony
with this attitude the Rules use the phrase "by applica
tion" as expressing the method of bringing a case before the
Court under Article 60 of the Statute.
In view of the insistence by members of the Council of

the League of Nations that the Committee of Jurists ex

ceeded its authority in providing for compulsory jurisdic
tion within the Court, the query may be raised as to why
Article 60 should have been left in the Statute. It will be
recalled that in dealing with Article 34 of the proposed
Statute (Article 36 of the present statute), by which the
members of the Court would have agreed to compulsory
jurisdiction in "legal disputes," the Council adopted a reso

lution to the effect that the proposal for compulsory juris-
the Court's jurisdiction in legal disputes compulsory by adhering to
the optional clause; it also admits that states in special treaties may

enlarge upon the Court's jurisdiction.
20 Supra note 3, id. at Series A, No. 4.
21 Supra note 3, id. at Series D, addendum to No. 2, 176-177. Judge

Moore was opposed to the use of the phrase "by application" in that

part of the Rules, which describes the method by which procedure
under Article 60 of the Statute should be started.

22 id. at 174-178. See, for instance, the attitudes expressed by Judge
Anzilotti and Judge Finlay.
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diction would not be in harmony with Article 12 of the
Covenant.23 A consistent application of the theory that
the Covenant precluded the provision for compulsory juris
diction within the Statute would seem to have necessitated
the removal of Article 60 from that document. Doubtless
its retention may be explained by the fact that the juris
diction conferred by it upon the Court would not be objec
tionable from a practical point of view. There was little
likelihood that many disputes over the meaning of judg
ments would be brought before the tribunal, and, since the
original controversy had been voluntarily brought, it would
ordinarily follow that a later disagreement relating to the
meaning of the judgment would also be willingly submitted.
The procedure for the treatment of disputes under Ar

ticle 60 of the Statute has been defined both by the Rules
of the Court and by a small amount of practice. The first
Rules, adopted in 1922, contained no description of the pro
cedure as such.24 In 1926, when the Court was undertak

ing a revision of its Rules, M. Hammarskjold, the Regis
trar, suggested the inclusion in Article 66 of provisions
dealing with the subject, basing his recommendations very
largely upon experience gained in judgment No. 4 (the in
terpretation of judgment No. 3).25 Among the questions
raised in the discussion which followed was whether the or

dinary procedure should be followed in deciding disputes
over the interpretation of judgments or a more expeditious
method be adopted for such cases. Judge Finlay supported
the former point of view and Judge DeBustamante spon
sored the latter attitude.26 Judge Finlay's argument finally
prevailed. It is apparent that his opinion was entirely har
monious with the theory that a dispute over the interpre
tation of a judgment is to be regarded as separate from

See Documents Concerning Action Taken by the Council of the

League Under Article 14, etc., 45. Mr. Balfour within the Council said

that, "Article 14 clearly contemplates that the Court has only to deal

with disputes which are voluntarily submitted to it by the authorities

concerned"; id. at 38.
24 Article 35 of the original Rules dealt with the institution of pro

ceedings by application, without special reference to cases involving
the interpretation of judgments.

25 supra note 3, id. at Series D, addendum to No. 2, 313-314.
26 j<j. at 177-178.
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the original controversy. The total result of the delibera
tions of the Court in 1926 was; the inclusion in Article 66
of the Rules of special provisions treating in some detail
the procedure to be followed under Article 60 of the Stat
ute.27 From this source, and from the practice of the Court
in judgments Nos. 4 and 11, several aspects of the procedure
followed in such cases may be outlined.28
It is possible to bring a request for the construction of a

judgment before the Court either by means of a compro
mis or through an application from one or more of the dis

putants. Although both of the requests brought to date

27 The provisions of Article 66 of the Rules relating to the interpre
tation of a judgment are as follows :

"2. A request to the Court to construe a judgment which it has given
may be made either by the notification of a special agreement between
all the parties or by an application by one or more of the parties. The

agreement or application shall contain:

(a) A specification of the judgment the interpretation of which is re

quested;
(b) An indication of the precise point or points in dispute. If the

request for interpretation is made by means of an application, it shall
be the duty of the Registrar to give immediate notice of such applica
tion to the other parties, and the latter may submit observations within
a time limit to be fixed by the Court or by the President, as the case

may be.
The Court may, whether the request be made by agreeement or by

application, invite the parties to furnish further written or oral ex

planations.
3. If the judgment impeached or to be construed was pronounced

by the full Court, the application for revision or the request for inter

pretation shall also be dealt with by the full Court. If the judgment
was pronounced by one of the Chambers mentioned in Articles 26, 27

or 29 of the Statute, the application for revision or the request for
interpretation shall be dealt with by the same Chamber. The provi
sions of Article 13 of the Statute shall apply in all cases.

4. Objections to the Court's jurisdiction to revise or to construe a

judgment, or other similar preliminary objections, shall be dealt with

according to the procedure laid down in Article 38 of the present Rules.
5. The Court's decision on requests for revision or interpretation

shall be given in the form of a judgment."
28 These two judgments, dealing, respectively, with the interpreta

tion of judgment No. 3 (interpretation of the Treaty of Neuilly) and

of judgments No. 7 and 8 (the factory at Chorzow) are the only one3

made by the Court under Article 60 of the Statute. It has already
been shown that in the first of those cases, the Court actually based

its jurisdiction on the fact that the parties were both willing to sub

mit to it.
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have been in the form of applications, the Court based its
jurisdiction in judgment No. 4 upon the agreement be
tween the parties implied in their willingness to submit to
it.29 A request must indicate the precise point or points of
the judgment regarding which the dispute has arisen. The
Registrar is obliged to notify the other party of the appli
cation and to communicate to it the time limit fixed by the
Court or the President for the submission of observations.
In judgment No. 11 the Court considered that, under Ar
ticle 66 of the Rules, the time limit for the submission of
objections to jurisdiction is identical with that for the fil
ing of "observations." 30 This implies that the original re
quest corresponds to the "case" opening proceedings before
the Chamber of Summary Proceedings, under Article 69
of the Rules.
In judgment No. 4 (interpreting No. 3), it was decided

by the Chamber for Summary Procedure, which dealt with
the case, that Judge Loder, who had presided during the
deliberations on the original judgment, should also preside
for the purposes of the interpretation requested, even

though he was no longer the President of the Court. It
was; also held that the Chamber itself should be composed
of the same group of three judges who gave the original
judgment. The Rules, as agreed upon in 1926, merely re
quire, however, that a judgment pronounced by the full
Court shall also be interpreted by the full Court, and that
those given by one of the special Chambers shall be inter
preted by that same Chamber.
The question as to the composition of the Court in pro

ceedings for the interpretation of judgments was raised in

judgment No. 11. There was some disagreement, in view
of the reference in the Rules to Article 13 of the Statute

(that judges "shall finish any cases which they may have

begun"), as to whether it would be necessary to summon

all the judges who had taken part in judgments Nos. 7 and

29 In judgment No. 4, requesting an interpretation of No. 3, the ap

plication was submitted by the Greek Government; in judgment No.

11, asking for a construction of Nos. 1 and 8, the application came

from the German Government. See supra note 3, id. at Series E, No. 4

(Fourth Annual Report) 294-295.
so id. at Series E, No. 5 (Fifth Annual Report) 260.
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8.31 The Court decided that such action was unnecessary.
The proceedings for the interpretation of a judgment were
regarded as constituting a new action distinct from the

original suit, and, therefore, did not amount to finishing a

case under Article 13 of the Statute.82 The Court regarded
itself to be competent, as composed at that time, to deal
with the question of interpretation. Ad hoc judges might
be added, as in ordinary cases, but they were not required
to be the same persons who had served for judgments Nos.
7 and 8.
In dealing with the request for an interpretation of judg

ment No. 3, the Court was obliged to come to some agree
ment as to the form which its decision should take. After
deliberation it was agreed that the decision should take the
form of a judgment.33 Article 66 of the Rules now includes
a stipulation to that effect.
Reference has already been made to the fact that inter

national courts have not often been called upon to interpret
either their own decisions or those of other international
bodies.34 Of the two cases brought to the Permanent Court
of International Justice for the interpretation of earlier

judgments, the first was dismissed on the ground that the
Greek request was not for an interpretation of the sentence

given in judgment No. 3 but "related only to the basis and

si Note 3, supra, id. at Series E, No. 4 (Fourth Annual Report) 295.
32 The reference to Article 13 of the Statute in Article 66 of the

Rules was regarded as merely authorizing the summons of judges
who sat for the earlier hearings of an unfinished case, if they were no

longer judges of the Court.
33 Supra note 3, id. at Series E, No. 4, p. 294.
34 In the large number of arbitration cases discussed in Ralston, In

ternational Arbitration from Athens to Locarno (1929), only one

was interpretative of an earlier award. That was the arbitration by
Chief Justice White of the long debated boundary between Costa Rica

and Panama, involving an interpretation of an award made by the

President of France on Sept. 11, 1900. In Chief Justice White's deci

sion, given on September 12, 1914, his stated purpose was to define

the "boundary between the two countries most in accordance with the

correct interpretation and true contention of the former award." See

pp. 230-231. The text of that award is given in (1914) 8 Am. J. Int.

Law 913. While Mr. Ralston's list of cases makes no pretense of be

ing complete, it includes the outstanding ones since 1794. Mention

has already been made of the efforts of several post-war agencies, such
as the Conference of Ambassadors, to interpret their own decisions.
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extent of the obligations mentioned in the clause in ques

tion, the applicability of which was taken for granted in
the special agreement." 35 In short, it seemed to the Court
that the Greek request was not actually for an interpreta
tion of the earlier judgment, but for the decision of an issue
not dealt with by that judgment.
In judgment No. 11 (interpreting Nos. 7 and 8) some

important questions were raised as to the nature and extent

of the Court's jurisdiction under Article 60 of the Statute.
In Judgment No. 7 the tribunal had decided that, under the
Geneva Convention of May 15, 1922, Poland was unable to

delete from the land registers the name of the Ober-

schlesische Company as owner of the factory at Chorzow

and to substitute in its place the Polish Treasury.36 On the

basis of that judgment, Germany and Poland endeavored

to arrive at a settlement and, after the failure of negotia
tions, Germany instituted proceedings to establish its right
to compensation. Poland objected to the jurisdiction of

the Permanent Court of International Justice. Therefore,
in judgment No. 8,37 the tribunal dealt with the question of
jurisdiction and overruled the Polish objection. Contend

ing that it was acting in conformity with judgments Nos.

7 and 8, the Polish Government, in its own District Court
at Katowice, successfully claimed a ruling that the Ober-

schlesische Company was not the owner of the property
in question and that the property belonged to the Polish

Treasury.
Acting under Article 60 of the Statute, the German

Government, on October 18, 1927, filed an application re

questing an interpretation of judgments Nos. 7 and 8. Ger

many contended that the Polish interpretation of those

judgments, allowing the action taken in the local court at

Katowice, was erroneous.

In view of the Polish "Observations" of November 7th,

asking the Court to dismiss the case on the ground that the
German request did not come within Article 60 of the Stat

ute, it became necessary for the Court to give some construc

tion to Article 60 itself.38 It was the contention of the

35 Supra note 3, id. at Series A, No. 4.

36 id. at Series A, No. 7.
37 id. at Series A, No. 8.

ssid. at Series A, No. 11.
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Polish Government that the questions submitted by Ger

many did not constitute a "dispute" within the meaning of
that article. The Court took the attitude that "the mani
festation of the existence of the dispute in a specific man

ner, as for instance by diplomatic negotiations, is not re

quired." Sufficient evidence of the existence of a dispute
is provided "if the two parties have in fact shown them
selves asi holding opposite views in regard to the meaning
or scope of a judgment of the Court."
A second phrase in Article 60 of the Statute, which the

Court was obliged to define in this case, was "the meaning
or scope of the judgment." The Polish Government denied
the existence of a dispute as to the meaning or scope of

judgments Nos. 7 and 8. The Court felt that a proper

understanding of the phrase would involve some reference
to Article 59 of the Statute, according to which a decision of
the tribunal has no binding force except between the parties
and in respect of the particular case decided. Article 59

justified an inference that the authority to decide the mean

ing or scope of a judgment was intended "to enable the
Court to make quite clear the points which had been settled
with binding force in a judgment." Only "those points in
the judgment which have been decided with binding force"
were regarded as generally open to construction by the
tribunal.
In this particular case there was a difference of opinion

as to whether certain parts of judgment No. 7 were in
tended to operate with binding force. It is significant that
the Court took the attitude that, "A difference of opinion
as to whether a particular point has or has not been decided
with binding force also constitutes a case which comes

within the terms of the provision in question." The Court
felt called upon to interpret the earlier judgments "in so

far as necessary, in order to adjudicate upon such a differ
ence of opinion." In his dissenting opinion, Judge Anzi-
lotti differed with the majority opinion of the tribunal with

respect to this question. He believed that a binding inter

pretation of a judgment can only have reference to the

operative portion of the judgment construed. On the merits
of the case, the Court found that the Polish interpretation
of the earlier judgments had been erroneous.
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It is clear that the effect of judgment No. 11 is to give
Article 60 a broad interpretation, enabling the tribunal to
assert jurisdiction in cases which have to be dismissed if a
strict interpretation were given to the article. The in
creasing support for the conclusion that Article 60 con

ferred compulsory jurisdiction has had the same effect.
On account of the essential nature of advisory opinions

it was not possible to include them in Article 60 as subject
to the construction of the Court at the request of any party.
Under the Covenant of the League of Nations the tribunal
renders advisory opinions only to the Council or to the As
sembly. In the event that disputants are in disagreement
as to the meaning or scope of an advisory opinion, it would
doubtless be within the power of the Council or Assembly
to request the Court to elucidate the points in dispute. Act
ing in such a capacity, the Court would put its construc
tion in the form of another advisory opinion. It also seems

quite possible that, through a compromis, the disputants
might bring to the Court a question involving the meaning
of an advisory opinion, in view of the fact that Article 36
of the Statute defines the jurisdiction of the tribunal
broadly as including "all cases which the parties refer to
it." That the Court should give a binding interpretation
of an advisory opinion through a judgment does not ap
pear to be at all incongruous. To date, issues of this char
acter have not been raised by reason of the fact that no
effort has been made to obtain an interpretation of any
advisory opinion.
The subject-matter of this paper cannot be regarded as

involving the most important or the most problematical
aspects of the work of the Permanent Court of Interna
tional Justice. It is nevertheless true that the one interpre
tation given in judgment No. 11 had the effect of closing
a troublesome issue, quite irritating in the relations be
tween Poland and Germany. The provision under Article
60 of the Statute for the Court's jurisdiction in such in
stances adds definitely to the finality of its judgments. It
is but one thread, yet a strong one, in the network of juris
diction which is being gradually perfected for the Perma
nent Court of International Justice.39

*�Cf. The Interpretation of Treaties By Judicial Tribunals, Book/
Review (1934) 22 Georgetown Law Journal 390.
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THE SUPREME COURT OF THE UNITED STATES

New York Milk Case

THE New York milk control act,1 authorizing state reg
ulation of milk prices in the public interest, does not

contravene the equal protection or due process clauses of
the Fourteenth Amendment. This decision of the Supreme
Court in the case of Nebbin v. People, etc.,2 is regarded as

perhaps the most significant in constitutional law during
the decade. The sharp five to four division within the
Court�as in the recent Minnesota Mortgage Moratorium

i N. Y. Laws 1933, c. 158, �� 300-319.
2 No. 531, Oct. Term, 1933, decided Mar. 5, 1934; noted in (1933-34)

22 Georgetown Law Journal 75, 294, and in Recent Decisions, infra
p. 614.
550
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case 3
�indicates the importance of the issues involved and

the diversity of opinion their determination provoked. Mr,
Justice Roberts, who wrote the opinion of the majority, was
joined by Mr. Chief Justice Hughes and Mr. Justices Bran-
deis, Stone and Cardozo. The dissent, written by Mr. Jus
tice McReynolds, was concurred in by Mr. Justices Van
Devanter, Sutherland and Butler.
In the Minnesota case the Court approved an emergency

enactment of a state legislature�in the New York case it
went somewhat further to rule that upon proper occasion
and by appropriate measures, a state legislature may regu
late practically any business it may choose and in practi
cally any manner. That this represents a more comprehen
sive view of the legislative discretion than that adopted in
the Oklahoma Ice case i�the previous standard�is pat
ent ; the degree of its application remains to be defined.
The decision may well provide precedent for the judicial

sanction of national recovery measures. In fact, the ma

jority opinion referred to federal activity in business reg
ulation with apparently the same approval, insofar as any

question of due process under the Fifth Amendment is con

cerned, as it conferred upon state regulatory legislation.
The vigorous minority opinion in summary conclusion

declared that the statute "is not regulation, but manage
ment, control, dictation�it amounts to the deprivation of

the fundamental right one has to conduct his own affairs

honestly and along customary lines."

Gold Hoarding Act

Final determination of the validity of the Administra

tion's activity against gold hoarding has been postponed by
the denial of a motion to reinstate an appeal in the case of

United States V. Campbell.5 An indictment against Camp
bell for hoarding gold was dismissed on technical grounds
by the district court; the government appealed and then

SHome Bldg. and Loan Assn. v. Blaisdell, No. 370, decided Jan. 8,

1934 (290 U. S. �); noted in (1933-34) 22 Georgetown Law Journal

75, 294.
* New State Ice Co. v. Liebmann, 285 U. S. 262 (1932).
5 No. 779, motion denied Feb. 19, 1934.
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had the appeal dismissed when the gold had been recovered ;

Campbell desired to test the validity of the Gold Hoarding
Act 6 and Order 7 thereon but was denied this by the action
of the Court.

Claims in Bankruptcy

The provability in bankruptcy of claims for future
rents�a frequent problem during this period of economic
readjustment;�has been denied by the Court in two recent
decisions.8 The confusing terms of Section 74 of the Bank

ruptcy Act,9 as amended March 3, 1933,10 prompted the

litigation. The Court, in opinions delivered by Mr. Justice
Roberts, ruled that a property owner whose tenant enters

bankruptcy does not have a provable claim as a creditor
for the difference between the sum due under the lease and
that likely to be realized from re-renting the property.
Thousands of rent contracts, and claims of millions of dol
lars arising from the bankruptcy of large chain store or

ganizations, are materially affected by these decisions.

Powers of National Banks

Two decisions of moment in banking practice were given
in the cases of Texas and Pacific Ry. Co. v. Pottorff, etc.,11
and City of Marion, Illinois, v. Sneeden, etc.12 In these the
Court passed for the first time upon the question of the

power of national banks to pledge their assets to secure de

posits�a question which has been variously decided by
lesser tribunals both state and federal.
In the Texas and Pacific Ry. case it was held that na-

e 48 Stat. 1 (1933), 12 U. S. C. Supp. VII � 95a (1933).
i Executive Order, Aug. 28, 1933.
s Manhattan Properties, Inc. v. Irving Trust Co., etc., No. 505; Brown,

et al. v. Irving Trust Co., etc., No. 506, decided Feb. 5, 1934; noted in

(1934) 22 Georgetown Law Journal 304, and in Recent Decisions,
infra p. 601.

9 30 Stat. 562 (1898), 11 U. S. C. � 103 (1926).
io 47 Stat. 1467 (1933), 11 U. S. C. Supp. VII �� 103, 202a (1933).
"No. 128, decided Feb. 5, 1934; noted in (1933-34) 22 Georgetown

Law Journal 78, 305.
12 No. 400, decided Feb. 5, 1934; noted in (1933-34) 22 Georgetown

Law Journal 78, 305.
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tional banks lack the power to pledge part of their assets
to secure private deposits. Mr. Justice Brandeis, who de
livered the opinion in each case, showed that the authority
necessary has never been specifically conferred by Congress
and that the power is not incidental to the general grant of
powers "necessary to carry on the business of banking * * *

by receiving deposits" within the meaning of the National
Banking Act.18
In the City of Marion case it was held that a national

bank in Illinois did not have the power to pledge part of its
assets to secure the deposits of an Illinois city. The Act of
June 25, 1933,14 amending the National Banking Act, does
not grant this power unless it is authorized by the state
laws applicable to state banks. The Illinois statutes15 do
not provide for the security of deposits of public moneys by
pledge of assets except as to deposits of the state itself�

consequently, as to municipal deposits, it cannot be effected
by a national bank in that state.
Certiorari has been denied in the case of Illinois Central

Railroad v. Rowlings, etc.,16 involving the right of a deposi
tor to the return of his deposit after having been required
to surrender to the receiver of the insolvent bank the se

curities pledged.

Effect of Prohibition Repeal

All prohibition cases pending at the repeal of the Eight
eenth Amendment�some 9,000, involving more than 13,000
persons�were in effect stricken from the federal dockets
by the decision in the case of United States v. Chambers,
et al.17 In an appeal by the government from a decision of
a district court in North Carolina, the Court ruled that with
repeal the Eighteenth Amendment died and "neither the
Congress nor the courts could give it continued vitality."
The conclusion affects not only cases in which indictments

"13 Stat. 101 (1864), 12 U. S. C. � 24 (1926).
"46 Stat. 809 (1930), 12 U. S. C. Supp. VII � 24 (1933).
is III. Rev. Stat. (Cahill, 1931) c. 16a, par. 1, 11; c. 130, par. 20.
is No. 516, cert, denied Feb. 12, 1934; noted (1934) 22 Georgetown

Law Journal 305.
i? No. 659, decided Feb. 5, 1934; noted in Recent Decisions, infra

p. 630.



554 GEORGETOWN LAW JOURNAL

had been returned prior to the date of repeal, but also those
in which convictions had been obtained and appeals brought.
Following the announcement the Attorney-General moved
quickly to quash such cases, and indicated that amnesty
would be granted to convicted violators without prison rec

ords whose convictions were merely for prohibition offenses.

Revoking its previous denial of a petition to review a pro
hibition conviction in the case of Massey v. United States,16
the Court granted review to determine the specific question
of whether its decision in the Chambers case applied to one

pending on petition for writ of certiorari. Upon rehearing,
the Court decided in the affirmative and ordered the judg
ment vacated and the indictment dismissed..

Regulation of Public Utilities

An appeal by the New York Telephone Company to re

open its rate case so that new valuations on its properties
and a rate of return might be established, was dismissed
by a per curiam order.19 The Court said that since the de
cree below had permanently enjoined the rate orders, with
out qualification, the company was not entitled to prosecute
an appeal to review portions of the decree. This litigation,
pending since 1923, was cited in a recent report of the New
York Public Service Commission as an illustration of the
delays connected with the judicial determination of com
plex utility rate problems.20
The authority of the Federal Power Commission to regu

late power development projects on non-navigable streams,
questioned by the Appalachian Electric Power Company
in an appeal from a ruling of the Fourth Circuit Court of
Appeals, was left undefined by the action of the Court in de
nying the petition for writ of certiorari.21 The Common-
is No. 707, cert, denied Feb. 12, 1934; order revoked and cert, granted

Feb. 19, 1934; order per curiam- Mar. 12, 1934.
is New York Telephone Co. v. Maltbie, et al., No. 586, appeal dis

missed Feb. 19, 1934; noted in (1934) 22 Georgetown Law Journal 305.
20 N. Y. Times, Feb. 20, 1934, at 22.
21 Appalachian Electric Power Co. v. Smith, et al., No. 729, cert.

denied Feb. 19, 1934; noted in (1933) 22 Georgetown Law Journal
103. That refusal to grant certiorari is neither an affirmance nor a

reversal, cf. Recent Decisions, infra p. 637-9.
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wealth of Virginia had intervened to charge that the Com
mission sought to infringe upon its jurisdictional authority
over such streams within its own boundaries. As no actual
construction had been begun when the suit was filed, al
though extensive preparations had been made, the refusal
of Court to pass upon the case was in accord with its rule

against advisory opinions. The denial to grant the writ
leaves the Commission in control, at least for the present.

Salaries of Federal Judges

That the constitutional restriction against the reduction
of the salaries of federal judges during their tenure of
office applies equally to those of retired members of the
federal judiciary was held by the Court in deciding that
such salaries are not subject to the provisions of the

Economy Act of 1933.24 Mr. Justice Roberts, in delivering
the unanimous opinion of the Court, pointed out that re
tirement from active service does not constitute a relin
quishment of office: retired federal judges continue to per
form judicial service within their abilities. The question
of whether the salaries of resigned federal judges are af
fected by the Act has not as yet been presented to the Court.

Federal and State Taxation

Manufacturers of goods subject to federal excise taxes
were held, in an opinion of the Court deciding three related
cases, to be barred from recovering taxes illegally collected
unless they showed that the consumer or other purchaser
had been repaid the amount of the tax.*3 The ruling�based

22 Booth, v. United States, No. 656 ; Amidon v. United States, No. 657,
certified questions answered Feb. 5, 1934. As to whether judges of the
Courts of the District of Columbia and of the Court of Claims ar�

"federal" judges wtithin the meaning of the restriction, cf. Note,
Status of the District of Columbia Courts and of the Court of Claims

(1933) 22 Georgetown Law Journal 91; and Note, Constitutional haw
�Separation of Powers�Status of Courts for the District of Colum

bia, infra p. 576.
23United States v. Jefferson Electric Mfg. Co., No. 171; American

Chain Co. v. Eaton, etc., No. 196; Routzahn, etc. v. Willard Storage

Battery Co., No. 329, decided Feb. 12, 1934.
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on Section 424 (a) of the Revenue Act of 1928 14
�con

cerned goods taxed as automotive accessories although
used for other purposes. Its import lies in the fact that
the burden of showing they had paid the tax themselves
was placed upon the manufacturers, for if they had shifted
it to the purchasers, the latter were the actual sufferers and

parties in interest. Mr. Justice Van Devanter delivered
the opinion.
State gasoline taxes affecting federal instrumentalities

have received the consideration of the Court in three recent
decisions.
The levy of a California tax on sales and deliveries of gas

oline to the post exchange within the military reservation
of the Presidio in San Francisco was held to be beyond the
power of the state in the case of Standard OH Co. of Cali
fornia v. The People, etc.25 The state court had sustained
the tax on the theory that a post exchange is not such a

federal instrumentality as to be exempt from state taxa

tion, but upon appeal the Supreme Court held that the fed
eral control over the territory within which the sales were
made excludes all state jurisdiction therein.
A decision by the Fifth Circuit Court of Appeals in a

similar case of an Alabama tax upon gasoline sold, deliv
ered or withdrawn from storage within the state, has been
denied certiorari.26 The court below sustained the tax on

gasoline sold to a post exchange because the withdrawal had
been made within the state : that the sale was made within
the federal reservation was considered immaterial.
In the third case, a Louisiana tax on gasoline imported

from other states by a foreign corporation for machinery
used in constructing levees under contracts with the federal
government was held not void as a tax upon a governmental
instrumentality.27 The contractor was considered independ
ent; if the state tax affiected the federal government at all,
its burden was but remote and inconsequential.
2M5 Stat. 791, 866 (1928), 26 U. S. C. Supp. VII � 2424 (1933).
25 No. 347, decided Feb. 5, 1934; noted in Recent Decision, infra p. 641.
2� Pan American Petroleum Cpn. v. Alabama, No. 714, cert, denied

Feb. 12, 1934; noted in Recent Decisions, infra p. 641.
27 Trinityfarm Const. Co. v. Grosjean, etc., No. 355, decided Mar. 5,

1934; noted in (1933) 22 Georgetown Law Journal 76.
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Arkansas Insurance Statutes

The constitutionality of certain Arkansas statutes18 pro
viding, in case an insurance company should be held liable
under a policy, for the assessment of a penalty for failure
to paywithin a specified time and for attorneys' fees as part
of the judgment, was upheld in the case of Life and Casu
alty Ins. Co. v. McCray� This liability attaches even

though the insurance company acts in good faith in refus
ing to pay and in defending the suit;�not for taking the con

troversy into court but for refusing to make payment in
accordance with its contract. The opinion of the Court,
delivered by Mr. Justice Cardozo, incurred the partial dis
sent of Mr. Justices Van Devanter, Sutherland and Butler.

Delaware-New Jersey Boundary

The long-standing boundary dispute between New Jersey
and Delaware to determine jurisdiction over parts of the
Delaware River and Bay was settled by the Court on Feb

ruary 5, in an opinion delivered by Mr. Justice Cardozo.30
The decision upheld the finding of a special master that the
boundary should be the low-water mark on the New Jersey
shore within the compass of a 12-mile radius of New Castle,
Delaware, and the middle of the main ship channel in the
Delaware River and Bay below the circle so drawn. In
terest in the boundary settlement�moot since 1682�rested
in the establishment of jurisdiction over 60,000 acres of
valuable oyster beds, which by this decision is vested in
New Jersey.

Presumptions in Evidence

The progressive influence of medical science upon the law
of evidence received further recognition in a recent decision
of the Court.31 Testimony as to the surgically-produced in
capacity of a testator's daughter to bear children was held

admissible in evidence to establish the right to deduct

charitable bequests from the value of the testator's estate.

28Aek. Dig. Stat. (Crawford and Moses, 1921) � 6155.

29 No. 89, decided Mar. 5, 1934.
so State of New Jersey v. State of Delaware, No. 13, Original.
si United States v. Provident Trust Co., etc., No. 224, decided Feb. 5,

1934.
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In delivering the opinion, Mr. Justice Sutherland said that
since the so-called "conclusive" presumption that a woman

is capable of bearing children as long as she lives originated
when medical knowledge was meager and delicate opera
tions impracticable, and as neither policy nor expediency
necessitate the application of the presumption to a particu
lar physical condition, it need not stand today when the
lack of procreative faculties may be shown by tangible and
irrefutable proof.

Supreme Court Practice

An announcement that the inclusion of irrelevant ma
terial in assignments of error may be taken as sufficient

ground for dismissal was made by the Court in sustaining
an injunction intended to check the New York City "poul
try racket." 32 Counsel for the appellants had included in
their assignments some 250 specifications covering more

than 35 pages of the record. Asserting that they contained
"so much that is irrelevant that they tend to confuse rather
than to define the issue," the Court through Mr. Justice
Butler said that : "they do not appropriately serve the con

venience of the appellee or of the Court." In view of the
omission of the appellee to object and the lack of precedents
definitely in point, the Court refrained from dismissing the
appeal in the instant case for failure substantially to com

ply with the statute 33 and the Court's rule.34 It gave notice,
however, that in a similar case it would dismiss the appeal,
by concluding : "What is here said is to be understood as an

announcement that in the future a failure of that sort may
be taken as sufficient ground for dismissal."

Principality of Monaco v. State of Mississippi

The novel case of the right of the Principality of Monaco
to sue the State of Mississippi for the alleged default of the
latter's bonds issued many years ago, some of which the

32 L-ocal 167, etc., v. United States, No. 6, decided Feb. 5, 1934.
33 36 Stat. 1087 (1911), 28 U. S. C. � 862 (1926).
34 Rule 9�providing: "* * * an assignment of errors shall set out

separately and particularly each error asserted."
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foreign government claims to hold, was argued before the
Court on March 5.35 The background of the case extends
into history: the bonds were issued more than a century
ago, defaulted during the Civil War, and their payment
prohibited by an amendment to the state constitution

passed in the post-war Carpet Bag era. The shadow of
international politics touches the present controversy, for
it is intimated that a certain French influence prompts the
Monacan move to press the collection of an American debt
while French obligations to the United States are long neg
lected. These aspects give the issue an element of interest

attracting the attention of students of the law and public
affairs. Monaco bases its application for permission to sue

upon two clauses in Section 2, Article III of the Constitu
tion: "The judicial power shall extend * * * to controversies
* * * between a State and foreign States," and "In all
cases * * * in which a State shall be a party, the Supreme
Court shall have original jurisdiction." The Principality
proposes a suit at law, which may occasion the rare spec
tacle of a jury impanelled by the Supreme Court to try
issues of fact. A Supreme Court jury is not unknown, al
though there have been none for more than 130 years.86 In

the few original actions at law before the Court, the facts
have usually been stipulated; in the present case, a jury
may be waived.

W. B.. S.

35 Ex parte The Principality of Monaco v. The State of Mississippi,
No. �, Original, argued March 5, 1934.

36 Oswald v. New York, 2 Dall, 401, 402, 415 (1795); Georgia v.

Brailsford, 3 Dall, 1 (1795).



560 GEORGETOWN LAW JOURNAL

FEDERAL LEGISLATION

The Proposed Child Labor Amendment

IN ORDER that any far-reaching federal legislation on

child labor matters may be sustained there must be a

constitutional amendment supporting the legislation. That
has been the unexpressed decree of the Supreme Court

through its decisions in the cases of Hammer v. Bagen-
hart1 and Bailey v. Drexel Furniture Co.2 For this reason

the unexplained suddenness with which the all but for

gotten proposed Child Labor Amendment has been resur

rected attracts attention.
This proposal was first seriously considered after the

failure of the Child Labor Tax Law3 to accomplish its de
sired effect because of adverse rulings of the Supreme
Court.4 The resolution holding out to the states the Child
Labor Amendment received the necessary two-thirds vote
of the houses of Congress nearly ten years ago, on June 3,
1924. Only five states had approved the proposal prior to
1931. These were the states of Arkansas in 1924, Arizona,
California, and Wisconsin in 1925, and Montana in 1927.
To date there have been five rejections.5 An evident un
concern or apathy among the states over the question of the
child labor proposal is shown by this marked inactivity
from 1925 to 1932. However, since the latter date, fifteen
more approvals for the Amendment have been registered,
thereby building the total of states acting affirmatively to
twenty.6 This quickening of action is curious when one

1247 U. S. 251 (1918).
2 259 U. S. 20 (1922).
3 40 Stat. 1138 (1919).
* Supra note 2.
s The states in which the proposed amendment has been rejected

in at least one branch of the legislature are: Kentucky, Louisiana,
Massachusetts, South Carolina and Virginia.

6 The fifteen states are: Colorado, Illinois, Iowa, Maine, Michigan,
Minnesota, New Hampshire, New Jersey, North Dakota Ohio, Okla

homa, Oregon, Pennsylvania, Washington and West Virginia. Only
three states which have not previously acted upon the proposal have
a session of their legislature listed for 1934: New York, New Jersey
and Missouri.
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stops to consider that the Congressional Resolution has re

mained on the books almost unnoticed for a decade only to
be vitalized by a fairly large sequence of votes of approval.
Another point which illustrates the unusual nature of this

procedure is the historical fact that most of the Amend
ments to the Constitution have received approval within
one or two years after being proposed. None required
longer than four years.
The simple formula of the intended Amendment should

be stated for the purpose of the discussion :

"Section 1. The Congress shall have power to limit, regulate,
and prohibit the labor of persons under 18 years of age.
Section 2. The power of the several States is unimpaired by

this article except that the organization of State laws shall be

suspended to the extent necessary to give effect to the legislation
enacted by Congress."7

What, if any, discoverable reason for the passage of the
Child Labor Amendment exists today which did not exist
in 1924 or 1925, it is difficult to state. Certainly the appeal
to the moral sensibility remains unchanged. There can

be no denial of the desirability of some form of regulation.
That proposition would seem to have almost unanimous

acceptance. On the other hand, the light which the census

figures for 1930 throw upon the subject clearly indicate a

trend toward better condition in child labor wholly with
out the aid and assistance of any federal legislation. Both
in the matter of numbers of children employed and in the

percentage of children employed as compared with adults

employed, there was a decided decrease during the last
decade. In 1920 there were 714,248 children gainfully em

ployed, which was a percentage of 2.2% of all persons gain
fully employed. By comparison, in 1930 a total of 460,742
children were gainfully employed, or a percentage of 1.2%
of all persons employed.8 And, incidentally, 343,100 of the

total were engaged in agricultural pursuits. We do not find

here any suggestion of the reason why fifteen states ap

proved the amending proposal in 1932 and 1933 while only
five saw fit to do so in 1924 and 1925.

7 43 Stat. 670 (1924).
8 Fifteenth Census of U. S.; 1930, Population, Vol. V, p. 345.
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One of the points most strongly urged in support of the
Amendment's adoption has been the alleged need for uni
formity in child labor conditions throughout the several
states. This might be accomplished by legislation feder
ally imposed, and thus by one enactment would be elimi
nated the economic competition between industries in the
different states which make use of child labor where per
mitted in order to lower their production costs below the

production costs of industries in states where child labor
is regulated or prohibited. This form of competition alleg
edly produced a degrading effect upon child labor condi
tions generally, and the industries which profited by the

competition presumably resisted all ameliorative legis
lation. But the sustaining force of this line of reasoning
seems in no way responsible for the sudden change of opin
ion with regard to the Child Labor Amendment, for today
we have as never before a uniformity in child labor condi
tions. Industries by nation-wide voluntary agreements un

der the industrial codes have more nearly eliminated child
labor than one could have anticipated being done other than
by federal legislation of a- punitive character.
Aside from the fact that the National Recovery Admin

istration has publicized the desirability of child labor re

strictions and made them presently prominent, it has been
the compelling economic reason arising out of the depres
sion which has actually afforded the new interest in the
Amendment. Conveniently for our purpose, those who have
considered the question of child labor in connection with
the problem of unemployment have summarized the factual
situation thus: Between the ages of seven and seventeen

years over two million children were gainfully employed
in December, 1932, while ten or eleven million adults were
in desperate need of work. The makers of homes were

penniless while children performed their work for a pit
tance. Thus the social need is to make available every job
for adults while administering more rather than less school
ing to the young.9 When an estimated ten or eleven mil
lion persons are out of employment, and suffering physi
cally and mentally as a result, there is an urgent reason to

9 76 Cong. Rec. 1164 (1932).
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make available to adults all the work possible. Our pres
ent state of affairs requires that the child be displaced in
the industrial scheme of things. Aside from the attrac
tiveness of the humanitarian ideal of a workaday world
without children, our conclusion is that the recent interest
in the proposed Child Labor Amendment springs from a

purpose to safeguard for the adults the field of gainful em
ployment.
This is the why and the wherefore of the new drive to

federalize the child labor question. But the opponents of
the prospective Amendment do not entertain the belief that

unemployment conditions constitute a sufficient cause for

the amending of the Constitution. The reasoning of those

opposed to the amendatory action is well worth consider
ation.
In the terms of Article V of the Constitution, amend

ments are to be proposed when "necessary". The facts of
the child labor problem are that, even prior to the presen
tation of the proposal for amending the Constitution made
in 1924, not less than forty-five states had child labor legis
lation. This legislation varied in detail, in that it was ap

plicable generally to all industries in some states or to spe

cific industries in other states. The minimum age limit

ranged from fourteen to seventeen years. Then, too, laws
relating to compulsory school attendance of minors sup

plemented this labor legislation, for such laws kept, from
the factory or farm that child who was required to appear

in the classroom. There was and is, in fact, no lack of legis
lation. Why, it is asked, indulge in more legislating?
Further, there is a challenge which the proponents of

the Amendment must meet in the facts regarding child la

bor as they exist today or as they existed in 1930. The fol

lowing are census figures for 1930,10 showing that child

labor in this country has been diminished virtually by one-

half over a period of ten years :

v> Supra note 8, at 114.
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1920
Percentage

Number of children of children
gainfully employed employed

10 to
13 yrs 378,063 4.4
14 yrs 257,594 12.6
15 yrs 425,201 22.8
15 yrs 778,957 39.5
17 yrs 933,691 50.3

1930
Percentage

Number of children of children
gainfully employed employed

235,328 2.4
157,660 6.6
274,130 11.9
587,817 24.8
891,024 38.8

These figures of the developments in the child labor ques
tion do not indicate a need for a constitutional amendment
unless it is thought that the progress being made is not

sufficiently rapid. Wholly apart from this progress, how
ever, we have the uniting of industries under the codes
which have virtually eliminated most of the bad features of
child labor, particularly full time work for children in wear

ing or strenuous trades. Of what purpose is an amend
ment to the Constitution when the desired end may be ac

complished by state legislation and voluntary agreement?
There is also the more bitterly contested question of

whether the child labor problem should ever be made a sub
ject matter of federal concern rather than remain under
the jurisdiction of state and local legislators. Quite ob
viously, two score years ago no one would have supposed
the question was other than a purely local problem. Today
we have a seeming disregard of the need for a division of
functions between the state and national governments.
There is much of value to be gleaned from the pointed com

ment that an approval of an amendment in the nature of
the child labor proposal would demonstrate conclusively
that the nation, as a whole, from the political scientist down
to the mere voter, has learned nothing from the experience
with the Eighteenth Amendment, which was fundamen
tally an endeavor to nationalize a problem primarily of lo
cal concern.
There are those who see a more guarded purpose behind

this Amendment than is apparent from its wording. Is it
not a step toward the nationalization of education ? After

all, the legislation which might be passed pursuant to the
Amendment would to a certain extent take from the parent
the control exercised over the child. The phraseology of
the Amendment attracts attention because of the absence
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of limitation placed upon the power to be conferred upon
Congress. The words granting power are to limit, regu
late and prohibit the labor of children. There is no indi
cation that non-remunerative or part-time employment or
even the performance of family chores are to be excluded
from Congressional control. Why was not the term "com
mercial" or "gainful" employment used instead of the all-
inclusive and unrestricted term "labor"? That would be
more akin to our present-day idea of regulating child labor,
and it is well to suggest that at some time in the future
the regulation of child labor might be construed to extend
to the training of the child for labor in after life. Regard
less of the lengths to which Congress might go under the
broad grant of power proposed, the laws which Congress
might pass could be only remotely controlled by the indi
vidual as compared with the influence which each individual
may exercise over the making of the laws of the state or

locality. Yet education has always been considered in this
country as a most distinctly personal matter. To confer
upon the national government even a slight control over
educational matters would be to break with the policy of the
past and to weaken an intensely personal right and rela
tionship, that existing between parent and child.

One other interesting feature of this Child Labor Amend
ment must not go unnoticed. It has to do with the belated
vote of approval of the measure. As previously stated,
there has already been a delay of approximately ten years
in the attempt to make this clause a part of the Constitu
tion. The sixteen votes of approval which remain to be
obtained will not be forthcoming during the present year.
In view of this long lapse of time between the placing of
the resolution before the states by Congress and the pos
sible approval by thirty-six states, there is nothing pro

phetic about a suggestion that the question raised in the
case of Dillon v. Gloss 11 will again come before the courts.
In that case a violator of the national prohibition laws de
fended on the ground that the Eighteenth Amendment was
not properly a part of the Constitution since the amending
procedure set out in Article V of the Constitution had not

U256 U. S. 368 (1921).
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been followed. The resolution proposing the amendment
had required that approval of the states be completed within
a seven-year period. The contention was made that no

time limitation for approval by the states could be made

by Congress. Without deciding whether Congress might
expressly limit the period within which approval must
be had, the Court held that the time within which ap

proval might be made was not limitless, which is to say,
the thirty-sixth state may not effectively give approval
to a proposed amendment after a lapse of an unrea

sonable time subsequent to the tendering of the resolution
for a new amendment by Congress to the states. The
Court said : "We do not find anything in Article V which
suggests that an amendment once proposed is to be open
to ratification for all time, or that ratification in some of
the states may be separated from that in others by many

years and yet be effective. We do find that which strongly
suggests the contrary. First, proposal and ratification
are not treated as unrelated acts but as successive steps
in a single endeavor, the natural inference being that they
are not to be widely separated in time." 12

What would be the Supreme Court's opinion of the Child
Labor Amendment if approved after a lapse of eleven or

more years since the time of its proposal to the states by
Congress ?

J. T. M.
12 Supra note 11, at 374.
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NOTES

ADMIRALTY�The Doctrine of Assumption of Risk in Admiralty Law
as Affected by the Jones Act.

The Jones Act i has introduced an additional remedy for an injury
suffered by a seaman due to the negligence of the owner of a vessel or
of fellow-servants of the employee.
Heretofore (at least since the days of the Laws of 01eron)2 there has

never been any doubt that seamen were entitled to maintenance and
cure for injury received on shipboard, unless said injury was occa

sioned by the willful and gross negligence or misconduct of the in

jured seaman.

The additional remedy, while concurrent, is optional and consistent

in an action comparable to the common law action for damages re

sulting from the master's negligence in the master-servant relation

ship with such changes in this common law legal relationship
as have been introduced by the Federal Employers' Liability Act.3

These are: (1) The elimination of contributory negligence as an abso
lute bar to recovery. (2) The survival of the right of recovery in

cases of death. (3) The abolition of the "fellow-servant" rule, and the

statutory recognition of the doctrine of assumption of risk making the

employer completely liable when injury results from failure to pro

vide a reasonably safe place to work, or the safety appliances, or ap

purtenances necessary for carrying on the work. This statutory recog

nition will be the subject of this discussion of the assumption of risk.

Assumption of risk) may be defined, in the law of master and ser

vant, as "a term or condition in the contract of employment either ex

press or implied from the circumstances of the employment, by which

the employee or servant agrees that certain dangers of injury incurred

while engaged in the service for which he is hired, shall be at the

risk of the employee or servant. The risks usually assumed by a ser

vant are those ordinarily incident to his discharge of his duty in the

particular employment, and those not ordinarily so incident but of

which he has actual or constructive knowledge with full appreciation
of the dangers that may flow therefrom. Under the so-called doctrine

of assumption of risk the master is not liable for injuries from risks

assumed by his servant, and assumption of risk therefore will, in the

absence of statutory provision to the contrary, constitute a defense to

an action by the servant against his master for damages occasioned

by an injury from a risk assumed by the servant."*

To make possible a comparison of the doctrine of the assumption of

risk as it existed in admiralty law prior to the passage of the Jones

i 41 Stat. 1007 (1920), 46 U. S. C. � 688 (1926).
2 Benedict, Admiralty (5th ed. 1926) 733.

3 35 Stat. 65 (1908), 45 U. S. C. � 51 (1926).
4 39 C. J. 684.
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Act,5 it will be well to indicate the legal status of that doctrine (1) at

the common law and (2) under the Act of 1920.6

According to the classic case of The Harrisburg,^ admiralty followed

the general common law doctrine of torts. Thus it was held that the

fellow-servant rule, the doctrine of contributory negligence, and the

"ordinary risks of employment," were all equally applicable to cases

arising in admiralty.
In Pacific Steamship Company v. Peterson,* the United States Su

preme Court said: "By the general maritime law of the United States

prior to the Merchant Marine Act, a vessel and her owner were liable,
in case a seaman fell sick, or was wounded in the service of the ship
to the extent of his maintenance and cure, whether the injuries were

received by negligence or accident, and of his wages, at- least so long as

the voyage was continued, and were liable to an indemnity for injuries
received by a seaman in consequence of the unseaworthiness of the ship
and her appliances; but a seaman was not allowed to recover an in

demnity for injuries sustained through the negligence of the master

or any member of the crew."

However, it has been held that where a seaman was under orders

and was injured as a result of obeying these orders which involved

negligence on the owner's part (.unseaworthiness or defective equip
ment) which, had the seaman in question had any discretion in the

matter, he would not have used, he was entitled to recover.9

While the attempt was first made in Section 20 of the Act of March

4, 1915 10 to give the seaman additional relief besides that afforded by
common law, the provision in question (Section 20) was interpreted
very narrowly by the Supreme Court,11 in consequence of which a new

section was prepared and inserted as Section 33 of the Act of 1920,12

s Supra note 1.
6 Jones Act, ibid.
?119 U. S. 199 (1886). In this case it was held that there was no

right of action in the survivors of a seaman killed by a tortious act.
8 278 U. S. 130 (1928). Italics supplied.
� Hanson v. Luckenbach Steamship Co., 65 F. (2d) 457 (C. C. A. 2d,

1933).
"38 Stat. 1185 (1915), 46 U. S. C. � 688 (1926).
11 Cheletis v. Luckenbach Steamship Co., 247 U. S. 372 (1917).
i2 Section 33 of the Act of 1920 (supra note 6) reads: "That Section

20 of such act of March 4, 1915, be, and is amended to read as follows :

Any seaman who shall suffer personal injury in the course of his em

ployment may, at his election, maintain an action for damages at law,
with the right of trial by jury, and in such action all statutes of the

United States modifying or extending the common law right or remedy
in cases of personal injury to railway employees shall apply; and in

case of the death of any seaman as a result of any such personal injury
the personal representative of such seaman shall maintain an action

for damages at law with the right of trial by jury, and in such action

all statutes of the United States conferring or regulating the right of

action for death in case of railway employees shall be applicable.
Jurisdiction in such action shall be under the court of the district in
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which provided essentially that in case of injury to seamen in course

of employment, they might have resort to an action at law for damages
and have the benefit of all statutes modifying or extending the com

mon law right or remedy in cases of personal injury to railway em-

ployees.w
Effect of Federal Employer's Inability Act.

"The defense of assumption of risk is available under the Federal
Employers' Liability Act, which by its terms is limited to Railroad
employees, to the same extent as at common law except in cases

specially provided for, that is to say, except in cases where the
railroad company has violated some statute enacted for the pro
tection of its servants, and except in cases where the injury is due to

the negligence of a fellow servant. It is said that inasmuch as the
act has specifically designated the cases to which it is applicable it
clearly shows the legislative intent that in all other cases the defense
of assumption of risk shall have its common law effect. Furthermore,
to render this available to the employer, it is essential that the statute
violated should be a federal statute. The act has no application to a

violation of state statutes." 14

which the defendant employer resides or in which his principal office
is located."

13 Federal Employers Liability Act (supra note 3), specifically sec

tions 1 and 4, which read as follows:
"Section 1. Liability of common carriers by railroad, in inter

state or foreign commerce, for injuries to employees from negli
gence: Every common carrier by railroad while engaging in com

merce between any of the several States or Territories or between

the District of Columbia and any of the States or Territories and

any foreign nation or nations, shall be liable in damages to any

person suffering injury while he is employed by such carrier in

such commerce, or, in case of the death of such employee, to his

or her personal representative, for the benefit of the surviving
widow or husband and children of such employee; and, if none,

then of such employee's parents; and, if none, then of the next of

kin dependent upon such employee, for such injury or death re

sulting in whole or in part from the negligence of any of the

officers, agents, or employees of such carrier, or by reason of any

defect or insufficiency, due to its negligence in its cars, engines,
appliances, machinery, track, roadbed, works, boats, wharves, or

other equipment."
"Section 4. That in any action brought against any common car

rier under or by virtue of any of the provisions of this chapter

to recover damages for injuries to, or the death of, any of its

employees, such employees shall not be held to have assumed the

risks of his employment in any case where the violation by such

common carrier of any statute enacted for the safety of employees
contributed to the injury or death of such employee."

"39 C. J. 892.
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In Panama Canal Company v. Johnson,1^ the Supreme Court analyzes
the change made by the Jones Act in the following language: "But

as Congress is empowered by the constitutional provision to alter,
qualify or supplement the maritime rules, there is no reason why it

may not bring them into relative conformity to the common-law rules

or some modification of the latter, if the change be country-wide and

uniform in operatiorn. Not only so, but the constitutional provision
interposes no obstacle to permitting rights founded on the maritime

law or an admissible modification of it to be enforced as such through
appropriate actions on the common-law side of the courts�that is to

say, through proceedings in personam according to the course of com

mon law. * * * Rightly understood, the statute neither withdraws in

juries to seamen from the reach and operation of the maritime law,
nor enables the seaman to do so. On the contrary, it brings into that

law new rules drawn from another system and extends to injured sea

men a right to invoke, at their election, either the relief accorded by
the old rules or that provided by the new rules. The election is be

tween alternatives accorded by the maritime law as modified and not

between that law and some non-maritime system. * * * In that form,
it makes applicable to personal injuries suffered by seamen in the

course of their employment 'all statutes of the United States modify
ing or extending the common-law right or remedy in cases of per
sonal injury to railway employees.' Thus, its origin, environment and
subject matter show that it is intended to, and does, bring the rules to

which it refers into the maritime law."

In Cricket Steamship Company v. Parry,19 the Court said: "The re

marks of Mr. Justice Brown in the Iroquois, 194 U. S. 240, quoted by
the defendant, are not to be understood as holding that defective and

dangerous appliances are among the ordinary risks of the calling:
'Even the claims of humanity must be weighed in a balance with the
loss that would probably occur to the owner of the ship and cargo. A

seafaring life is a dangerous one, accidents of this kind are pecu

liarly liable to occur, and the general principle of law that a person

entering a dangerous employment is regarded as assuming the ordinary
risks of such employment is peculiarly applicable to the case of sea

men.'
The claim he was considering was that the master ought to have gone

into an intermediate port to get surgical attendance for a sailor who
had fallen from aloft in heavy weather. The injury was an accident,
pure and simple, necessarily attending the seaman's occupation."
The right of seamen to cure and maintenance, even if ordinarily

negligent, was well-established long before the passage of the Jones

Act, as indicated in Lecoureier v. The Hawaiian Isles,n where the court
held: "It is a well-established rule that a seaman in the service of the

ship, even though such injury be the result of ordinary negligence on

15 264 U. S. 375, 388 (1923).
�263 Fed. 523, 526 (C. C. A. 2d, 1920). Italics supplied.
"3 Hawaii Fed. 101 (1906).
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his part, is entitled to he taken care of at the expense of the vessel
until the end of the voyage and longer if necessary to effect a cure, so
far as it can be done by the use of ordinary medical means."
The same point was stated in the following language: "By the mari

time law, the mere ordinary negligence of the seaman, though that be
the sole cause of the accident, makes no difference in his right to be
cured at the ship's expense." 18

The case of Seaboard Airline Railway v. Horton19 summarizes the

situation of railroad employees fully. There the Court said: "* * *

The common law rule is that an employer is not a guarantor of the
safety of the place of work or of the machinery and appliances of the

work; the extent of its duty to its employees is to see that ordinary
care and prudence are exercised, to the end that the place in which
the work is to be performed and the tools and appliances of the work

may be safe for the workmen. To hold that under the statute the

railroad company is liable for the injury or death of an employee re

sulting from any defect or insufficiency in its cars, engines, appliances,
etc., however caused, is to take from the act the words 'due to its

negligence.' The plain effect of these words, is to condition the lia

bility upon negligence; and had there been doubt before as to the

common law rule, certainly the Act now limits the responsibility of

the company as indicated. * * *

By the phrase 'any statute enacted for the safety of employees'
Congress evidently intended Federal statutes, such as The Safety
Appliance Act (March 2, 1893, c. 196, 27 Stat. 531; March 2, 1903, c.

976, 32 Stat. 943; April 14, 1910, c. 160, 36 Stat. 298; February 17, 1911,
c. 103, 36 Stat. 913); and the Hours of Service Act (February 4, 1907,
c. 2939, 34 Stat. 1415). For it is not to be conceived that, in enacting
a general law for establishing and enforcing the responsibility of such

common carriers by railroad to their employees in interstate com

merce, Congress intended to permit the legislatures of the several

states to determine the effect of contributory negligence and assump

tion of risk, by enacting statutes for the safety of employees, since

this would in effect relegate to state control two of the essential factors

that determine the responsibility of the employer.
It seems to us that Par. 4, in eliminating the defense of assumption

of risk in the cases indicated, quite plainly evidence the legislative
intent in all other cases such assumption shall have its former effect
as a complete bar to the action. And taking Pars. 3 and 4 together,
there is no doubt that Congress recognized the distinction between

contribufbry negligence and assumption of risk; for while it is de

clared that neither of these shall avail the carrier in cases where the

is The City of Alexandria, 17 Fed. 390, 396 (S. D. N. Y. 1883). Un

der this doctrine, stevedores and longshoremen were not considered

seamen. Ibid. For the purpose of the Jones Act, however, such em

ployees are considered seamen. International Stevedoring Co. v.

Haverty, 272 U. S. 50 (1926) ; Northern Coal & Dock Co. v. Strand, 278

U. S. 142 (1928); The Richelieu, 27 F. (2d) 960 (D. C. Md., 1923).
i�233 U. S. 492, 501, 507 (1914). Italics supplied.
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violation of a statute has contributed to the injury or death of the

employee, there is with respect to cases not in this category, a limita
tion upon the effect that is to be given to contributory negligence
while no corresponding limitation is imposed upon the defense of

assumption of risk�perhaps none was deemed feasible.
The distinction, although simple, is sometimes overlooked. Con

tributory negligence involves the notion of some fault or breach of

duty on the part of the employee, and since it is ordinarily his duty to

take some precaution for his safety when engaged in a hazardous oc

cupation, contributory negligence is sometimes defined as a failure to

use such care for his safety as ordinarily prudent employees in simi

lar circumstances would use. On the other hand the assumption of

risk, even though the risk be obvious, may be free from any sugges
tion of fault or negligence on the part of the employee. The risks

may be present, notwithstanding the exercise of all reasonable care on

his part. Some employments are necessarily fraught with danger to
the workman�danger that must be and is confronted in the line of

his duty. Such dangers as are normally and necessarily incident to

the occupation are presumably taken into account in fixing the rate of

wages. And a workman of mature years is taken to assume risks of
this sort, whether he is actually aware of them or not. But risks of

another sort, not naturally incident to the occupation may arise out

of the failure of the employer to exercise due care with respect to pro

viding a safe place to work and suitable and safe appliances for the
work. These the employee is not treated as assuming until he be

comes aware of the defect or disrepair and of the risk arising from it,

unless defect and risk alike are so obvious that an ordinarily prudent
person under the circumstances would have observed and appreciated
them. These distinctions have been recognized and applied in numer

ous decisions of this court."

The Court continues: "It is true that such an appliance as a water

gauge and guard glass in question is not covered by the provisions of

the Safety Appliance Act, or any other law passed by Congress for the

safety of employees, in force at the time this action arose. But the

necessary result of this is, not to leave the employer responsible for

the consequence of any defect in such an appliance, excluding the

common law rule as to assumption of risk, but to leave the matter in

this respect open to the ordinary application of the common law rule."

Applying the rule enunciated above to cases arising in admiralty, the

conclusion is reached that a seaman assumes the ordinary risks inci

dent to his calling when his ship is seaworthy, although even then, he

has a right to maintenance and cure unless willfully negligent or

grossly careless. If the ship is unseaworthy, he has a right to damages

or indemnity, for an unseaworthy vessel indicates negligence on the

part of the owner. But these rights existed in admiralty before the

passage of the Jones Act.

As to the effect of contributory negligence under the Jones Act, it is

seen that the rule laid down in The Harrisburg 20 no longer governs,

20 Supra note 7.
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for in Cricket Steamship Company v. Parry the Circuit Court said:
"On the question of contributory negligence, the Court charged:
'Fourth. If the jury finds that plaintiff was guilty of contributory
negligence this need not be a bar to a verdict in his favor as in an

ordinary case at common law; but they may adjust the damages as

they see fit and if they find that plaintiff was injured by reason of the
unseaworthiness of the vessel, but that his own negligence partially
contributed to the injury, they may take that fact into account in
reduction of damages, thereby reducing the recovery to an extent pro
portionate with the extent of plaintiff's fault.' "

The courts made a definite distinction between employment on rail
roads and on ships. As to railroads, the Court found a limited obliga
tion on the part of the railroad to safeguard its employees in railroad

yards, in Southern Railway Company v. Colonna.22 At sea, however,
the Court found there was a duty to look out for the safety of a deck

hand.23 Admiralty law, therefore, recognizes a greater duty towards

a seaman than does the law in respect to railroad employees.
In Delaware, Lackawanna and Western Railroad Company v. Koske 24

a railway employee, alighting in the dark from an engine in a rail

way yard (in the course of his employment) fell into a shallow ditch
near the track, which was maintained there for drainage purposes and

with the location and condition of which he had long been familiar.

He brought an action under the Federal Employers' Liability Act for

resulting injuries. The Court held that the railway company was not

proved to have been guilty of any breach of duty owed the employee
(1) either in adopting and maintaining the ditch rather than some

other method of drainage, or (2) in respect to its condition at the time

and place in question, and that as a matter of law, the employee had

assumed the risk and the company was entitled to a directed verdict.

The Court said in part: "The Federal Employers Liability Act per
mits recovery upon the basis of negligence only. The carrier is not

liable to its employees because of any defect or insufficiency in plant
or equipment that is not attributable to negligence. The burden was on

plaintiff to adduce reasonable evidence to show a breach of duty owed

by defendant to him in respect of the place where he was injured and

that in whole or in part his injuries resulted proximately therefrom.

And except as provided in Par. 4 of the Act, the employee assumes

the ordinary risks of his employment; and when obvious or fully
known and appreciated, he assumes the extraordinary risks of those

due to negligence of his employer and fellow employees."
The measure of duty owed by a railroad to its employees is reason

able or ordinary care having regard to the circumstances, according to

Patton v. Texas and Pacific Railway Company.� The same rule was

21 Supra note 16.
22 64 F (2d) 237 (C. C. A. 4th, 1933).
23 The Colusa, 248 Fed. 21 (C. C. A. 9th, 1918).
24 27 9 U. S. 7 (1929). Italics supplied.
25 179 U. S. 658, 664 (1901).
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enunciated in Hocking Valley Railway Company v. Whitaker: 26 "This
action being under the Federal Employers' Liability Act, an accident
not caused by the negligence of the employer or of a fellow-servant is
a risk incident to the employment assumed by the employee."
In Brittingham v. Ore Steamship Corporation,2'' the Court, applying

the rule in admiralty, said: "Summarized, the rule enunciated in these

cases, and the one which we feel should be followed, is that the risk of
the injury is not assumed unless such risk is so dangerous that no man

of ordinary prudence would have done what he did."

In Grimberg v. Admiral Oriental Steamship Line,23 the Court said:
"It cannot be that Congress intended to make applicable to seamen the
entire doctrine of assumption of risk, as the same has been developed
under the law of railway carriage. This necessarily results from the

difference in the terms of the two employments. The servant, or em

ployee on shore is free to quit at will his employment, if there appears
to him dangers in it; this the seaman cannot do."

The Tule in regard to Railway Employees, as stated in Delaware,
Lackawanna & Western Railway v. Koske,29 shows that the employee
assumes risks when obvious or fully known and appreciated. But this
is not true of seamen, who must act under orders and are not free to

leave the vessel, as shown by the Grimberg case.30
"What is meant by a "Reasonably Safe Place to Work" is covered in

the case of Hanson v. Luckenbach Steamship Company, IncM This
action was brought under the Jones Act which gives the plaintiff all
the rights! of railway employees.32 Among these is a reasonably safe
place in which to work.

Referring again to the decision in Cricket Steamship v. Parry,33 the

language of the Court is clear and to the point: "So, as to the second

proposition, we think that vessel owners who sail their ships with im

proper appliances, when they cannot get proper ones, do so at their own

risk, and not at that of the seaman. On this subject, the Court cor

rectly charged as follows: 'If you find that the defendant used reason

able diligence in trying to procure %-inch rope of hemp heaTt cable,
and was unable to procure the same after due effort, and if you find

that the use of the %-inch steel heart cable renders the winch in ques
tion unseaworthy, the inability of the defendant to procure the ^g-inch
rope of hemp heart cable is not excused, as it was not thereby justified
in causing the plaintiff to use an unseaworthy appliance without being
liable for the consequences.'

26 Hocking Valley Ry. Co. v. Whitaker, 299 Fed. 416 (C. C. A. 6th,
1924).

27 62 F. (2d) 616 (C. C. A. 4th, 1933). Italics supplied.
28 300 Fed. 619 (W. D. Wash., 1924). Italics supplied.
29 Supra note 24.
so Supra note 28.
3165 F. (2d) 457 (C. C. A. 2d, 1933).
82 Section 33, supra note 12.
33 Supra notes 21 and 16.



NOTES 575

This seems to us in accordance with the view that the courts have
taken throughout as to the relation of master and seaman."
That "the owners are liable to indemnity when the master fails

to keep the ship's appliances in order," was the statement of the Court
in the case of John A. Roebling's Sons Co. of New York v. Ericksonfii
The same view is expressed in Zinnel v. United, States Shipping Board
Emergency Fleet Corporation.^
In June v. Pan-American Petroleum Co.,3* no recovery was allowed

where a seaman, under the influence of liquor, fell out of his bunk, the
Court ruling that there was no negligence on the part of the owners

in failing to provide side-boards.
In Hanson v. Luckenbach Steamship Company,31! a seaman was or

dered to work on an anchor chain, which slipped and tore his thumb.
It was held that the seaman assumed no risks involved in obeying or

ders, for he was subject to punishment for disobedience.
In Engel v. Davenport,33 the Court, engaging in a complete discussion

of the election of remedies open to injured seamen, said: "The present
suit is not brought merely to enforce the liability of the owner of the
vessel to indemnity for injuries caused by a defective appliance, with
out regard to negligence for which an action at law could have been
maintained prior to the Merchant Marine Act, Carlisle Packing Com

pany v. Sandanger, 259 U. S. 255; and we need not determine whether
if it had been thus brought under the old rules, the state statute of limi

tations would have been applicable. See Western Fuel Company v.

Garcia, 257 U. S. 233. Here -the complaint contains an affirmative
averment of negligence in respect to the appliances. And having been

brought after the passage of the Merchant Marine Act, we think the

suit is to be regarded as one founded on that Act, in which the peti
tioner, instead of invoking, as he might, the relief accorded him by
the old maritime rules, has elected to! seek that provided by the new

rules in an action at law based upon negligence in which he not only
assumes the burden of proving negligence but also under Par. 3 of

the Employers' Liability Act, subjects himself to a reduction of the

damages in proportion to any contributory negligence on his part. * * *"

And in Pacific S. S. Co. v. Peterson, the court said: "By � 33 of the

Merchant Marine Act, as heretofore construed, the prior maritime law

of the United States was modified by giving seamen injured through
negligence the rights given to railroad employees, by the Employers'
Liability Act of 1908, and its amendments, and permitting these new

substantive rights to be asserted and enforced in actions in personam

against the employers in federal or state courts administering common

law remedies with the right of trial by jury, or in suits in admiralty

in courts administering maritime remedies, without trial by jury. * * *

34 261 Fed. 986, 987 (C. C. A. 2d, 1919).
35 10 F. (2d) 47 (C. C. A. 2d, 1925).
36 25 F. (2d) 457 (C. C. A. 5th, 1928).
37 Supra note 31.
38 271 U. S. 33, 36 (1926).
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The right to recover compensatory damages under the new rule for
injuries caused by negligence is, however, an alternative of the right
to recover indemnity under the old rules on the ground that the in

juries were occasioned by unseaworthiness; and it is between these
two inconsistent remedies for an injury, both grounded on tort, that
we think an election is to be made under the maritime law as modified
by the statute. Unseaworthiness, as is well understood, embraces cer

tain species of negligence; while the statute includes several additional

species not embraced in that term. But, whether or not the seaman's

injuries were occasioned by the unseaworthiness of the vessel or by
the negligence of the master and members of the crew, or both com

bined, there is but a single wrongful invasion of his primary right of
bodily safety and but a single legal wrong, Baltimore Steamship Com

pany v. Phillips, supra, 321, for which he is entitled to but one in

demnity by way of compensatory damages."39
The plaintiff should not have been required to elect whether to

stand upon his claim for indemnity, or upon his right to wages, and

expenses of cure and maintenance to the end of the voyage. To the
latter the seaman is entitled under any and all circumstances except
his own willful misconduct. If he recover indemnity, it will be in
cluded ; but if he claims indemnity, and fails to get it, he is not for that
reason to be deprived of his right to wages and expenses of cure and
maintenance to the end of the voyage.

Summarizing the rules laid down by the Court in the various cases

cited and discussed above, the conclusion is reached that the Act of

1920,49 givin-i seamen the benefits that railroad employees enjoy un

der the Federal Employers' Liability Act of 1908, has, insofar as the
doctrine of the assumption of risk is concerned, given the seamen

nothing they did not have before.
W. J.

CONSTITUTIONAL LAW�Separation of Powers�Status of Courts
for the District of Columbia.

In reaching its decision that salaries of judges of the Supreme
Court of the District of Columbia and of the Court of Appeals of the

District may not constitutionally be reduced,1 the Supreme Court of
the United States did not notice legislation in which Congress had
shown its own understanding of the nature of the courts, and it did
not give due weight to a series of its own decisions concerning courts

in territories over which the Federal Government has exclusive juris
diction, or to its own language in recent cases involving these courts

39 Supra note 8 at pp. 136, 138.
4� Section 33, supra notes 32 and 12.
1 O'Donoghus v. United States, 289 U. S. 516 (1933). Cf. the discussion

of this case and the related, but somewhat contra (to this present pa
per) treatment of the subject in Note (1933) 22 Georgetown Law

Journal 91.
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of the District of Columbia, or to the necessary logical implications of
those decisions.
The first consideration is the jurisdiction of these courts.* It ex

tends over three classes of controversies. The first is similar to those
controversies over which jurisdiction may be exercised by a federal
court acting within the limits of a State. The second class of cases
may be decided by a court acting under authority of the United States
only where that court is in territory over which the United States
has exclusive jurisdiction. The third class involves other than judi
cial questions.3 In the first and second respects they are like ter

ritorial courts. In the second and third respects they are unlike
courts of the United States acting within the limits of a State.
These courts were long treated by Congress in an equivocal man

ner. Appropriations to pay the salaries of their judges were made
In acts which dealt with courts of the United States within the States,
with courts which were unquestionably territorial and with the Court
of Claims.* But since 1922 Congress has treated these courts as pre

eminently local courts of the District of Columbia. Appropriations
to pay the salaries of their judges have not been made with appro

priations for other courts but in the acts which enabled the District

of Columbia to pay its policemen and firemen and school teachers,
to repair and clean its streets and to meet all the other items of local

expenditures^ In these appropriation acts the United States, which
is overwhelmingly the largest property-owner in the District, has in

recent years contributed out of the general fund of the Treasury
about one- fifth of the total amount appropriated, and the remainder

has been taken from other revenues of the District, raised by local

taxation.* The United States has made no contributions towards

individual items of expense, but has given merely a relatively small

lump sum, payable at one time at the beginning of the fiscal year,

towards the entire expenses of the District. Congress, which has

made the District of Columbia a separate legal entity,'' has regarded

2 See D. C. Code (1929) tit. 20.
3 For example, Keller v. Potomac Electric Power Co., 261 U. S. 428

(1923); Postum Cereal Co. v. Calif. Fig Nut Co., 272 U. S. 693 (1927);
Federal Radio Comm. v. General Electric Co., 281 U. S. 464 (1930).

4 For example, 32 Stat. 120, 169, 170 (1902); 37 Stat. 360, 411, 412

(1912); 41 Stat. 1252, 1306, 1307 (1921).
5 For example, 42 Stat. 668, 697, 698 (1922); 46 Stat. 949, 977

(1930); 46 Stat. 1376, 1401 (1931); 47 Stat. 343, 368 (1932).
b The Acts of 1930, 1931 and 1932 are analyzed in Treasury Depart

ment Digest of Appropriations, 1931, p. 138; 1932, p. 151; 1933, p. 175.

Thus, in 1932 Congress made a total appropriation of $41,245,622, of

which $7,775,000 was appropriated from the general fund of the

Treasury for the general purposes of the act and the remainder was

to be paid from the revenues of the District of Columbia.
i The District may sue and be sued as such. D. C. Code (1929) tit. 20,

� 2; Metropolitan Railroad Co. v. District of Columbia, 132 U. S. 1
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the obligation to pay the salaries of these judges as resting on the

District of Columbia and not on the United States, even though Con
gress governs both the District and the United States.8
The Supreme Court has long held that courts -within the territories

may be given jurisdiction similar to that which State courts may
exercise within the States, and also jurisdiction similar to that which
federal courts may exercise within the States, but that such terri
torial courts do not receive any part of the judicial power defined by
Article III of the Constitution and are incapable of receiving such

power.9 The thought obviously was that just as it had been previ
ously held that a court organized under Article III could receive only
power which was strictly judicial,** the converse must be true, so

that when Congress created courts by virtue of its power over the

territories, unlimited by the tripartite distribution of governmental
powers which controlled it within the States, it could not confer upon
such courts power which was derived from Article III.11
Courts within the territories were invested for some purposes with

such powers as might be exercised by courts established under Article

III, but their jurisdiction was regarded as based solely upon the power
of Congress to govern, the territories,12 just as State courts, organized
under State law, might be empowered by Congress to decide federal

questions without their becoming any the less State courts, dependent
upon the States for their existence.13

(1889); Parsons v. District of Columbia, 35 App. D. C. 326 (1910). Its
officers are not officers of the United States. 22 Op. Att'y. Gen. 61

(1898); Bundy v. United States, 21 Ct. CI. 429 (1886).
8 See infra note 29.
9 American Insurance Co. v. Canter, 1 Pet. 511 (1828); Benner v.

Porter, 9 How. 235 (1850); Clinton v. Englebrecht, 13 Wall. 434

(1871); Reynolds v. United States, 98 U. S. 145 (1878); McAllister v.

United States, 141 U. S. 174 (1891).
"Note to Hayburn's Case. 2 Dall. at 410 (1791, 1792); United

States v. Ferreira, 13 How. 40, 52 (1851); Keller v. Potomac Electric

Co., supra note 3, at 444; Federal Radio Comm. v. General Electric Co.,
supra note 3, at 469.

11 See especially American Insurance Co. v. Canter, Benner v. Por

ter, both supra note 9.
12 Reynolds v. United States, supra note 9, at 154.
13 Second Employers' Liability Cases, 223 U. S. 1 (1912); Claflin v.

Houseman, 93 U. S. 130 (1876); Warren, Federal Criminal Laws and
State Courts (1925) 38 Haev. L. Rev. 545. The framers of the Constitu
tion considered whether it would be necessary for the federal govern
ment to establish sufficient courts to adjudicate all questions of federal
law and voted against making the establishment of such courts more

than optional with Congress. (Debates in Constitutional Convention,
June 4, 1787. See also Article XI of report of Committee of Detail on

August 6. The present phrasing was apparently chosen by the Com

mittee of Style, which reported on September 12). This view as to
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In accordance with these principles, the Supreme Court has repeat
edly decided that when dealing with territorial courts Congress is not

subject to the limitations which apply to it when it is dealing with
courts whose jurisdiction is dependent upon the Judiciary Article
of the Constitution. For example, in 1828, it took this position in
American Insurance Co. v. Canter,� after noting that the territorial

judges there involved were appointed for only four years. In 1891
it decided that, under the statutes, a judge of the District Court of
Alaska might be removed from office by the President, saying that such
courts must be regarded as created under the authority which Con

gress possesses over the territories and not under the* authority con

ferred by Article III.is And in) 1926, in the Myers case,1* it pointed
out that territorial judges had been removed from office by Presidents
in numerous instances ever since 1804, which action would not have

been constitutional if those judges had had the status of federal judges.
It is true that over sixty years after the decision in the American

Insurance Co. case, Mr. Justice Harlan, in McAllister v. United

States,w made an unfounded conjecture as to the reason why there

was no provision of the Constitution protecting the tenure of terri

torial judges; that ten years later, in a dictum in a concurring opin
ion in Downes v. Bidwell,1* Mr. Justice White misinterpreted that

guess, as constituting an interpretation of Article III, and that in the

recent judges' salary cases the foundation of the decisions as to

territorial judges was placed as in Mr. Justice White's casual misin

terpretation of the guess, the Court saying that "A sufficient founda

tion for these decisions as to territorial courts is to be found in the

transitory character of the territorial governments." i� Such, how

ever, was not the Teason for the decisions as to territorial courts.

And when we consider that a territory may remain such for nearly
seventy years, as Alaska has been, or even for more than, a hundred

years, as Oklahoma was, the suggestion that "the presumably epheme
ral nature of a territorial government" furnished a basis for the de

cisions would not be convincing even if we could not see from the

opinions in those cases themselves that the suggestion as to the

basis for the decisions was unwarranted.

As in the territorial cases, the Supreme Court has held that Con

gress in its constitutional exercise of exclusive legislation over the

District of Columbia may clothe the courts of the District not only

with such jurisdiction and powers as the federal courts possess in

the establishment of lower federal courts was brought out in the Fed

eralist, Numbers 81 and 82. The Constitution does not provide that

all federal questions must be decided in courts established under

Article III.
i* Supra notes 9 and 11.
is McAllister v. United States, supra, note 9 at 184.

16 Myers v. United States, 272 U. S. 52, 155, 156 (1926).
17 Supra notes 9 and 15, at 188.

!8 182 U. S. 244, 293 (1901).
19 Supra note 1, at 536.
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the several States but also with such authority as a State may confer
on her courts. For this reason, the Supreme Court said, speaking by
Mr. Chief Justice Taft, that Congress may vest the courts of the Dis

trict with administrative or legislative functions which are not prop

erly judicial and which it may not do with any federal court estab

lished under Article III of the Constitution.2" The highest court so

held as to the exercise of local legislative powers by the Supreme
Court of the District and by the District Court of Appeals; 21 and it

so held as to the exercise by those courts of administrative powers m

deciding controversies which were federal and not merely local in

their nature.22 In those cases the Court decided, as a point essen

tial to the final disposition of the cases, that the courts were exercis

ing powers which might not be exercised by any federal court estab

lished under" Article III. Its decisions were unanimous. And a simi

lar unanimous decision was reached in a later case in which the

opinion was by Mr. Justice Van Devanter.23

It seems clear that the granting of such jurisdiction to the courts

of the District of Columbia can be sustained only upon the ground
that, like territorial courts,24 the courts of the District are organized
under the local territorial sovereignty of the Federal Government,
and that to courts so organized Congress may entrust both local and

federal administrative activities which may not be entrusted to courts

whose jurisdiction is based upon Article III�not because Congress is

unable to bestow power, but because the latter courts may not consti

tutionally exercise any functions which are not judicial. As Con

gress may leave the enforcement of some federal laws to State courts,
so also it may entrust the power to render judicial decisions outside of

the States to courts which were not organized under Article III. If the

decisions preceding the judges' salary cases are sound, Congress may

create local courts where it has local territorial sovereignty and may

allow those courts to decide questions of federal law just as non

federal state courts may be allowed to decide such questions.25 But

according to the earlier decisions, even when the courts are deciding
such questions, they are not acting under authority granted under Ar

ticle III, and Congress cannot grant to courts created under Article

III the power to render at any time decisions which would not be

consistent with judicial power granted under that Article.

20 Postum Cereal Co. v. Cal. Fig. Nut Co., supra note 3.

21 Keller v. Potomac Electric Power Co., supra notes 3 and 10.

22 Postum Cereal Co. v. Cal. Fig Nut Co., supra notes 3 and 20 ; also

Federal Radio Comm. v. General Electric Co., supra, notes 3 and 10.

23 Federal Radio Comm. v. General Electric Co., supra notes 3, 10

and 22.
24 "They are not organized under the Constitution, nor subject to its

complex distribution of the powers of government, as the organic law;
but are the creations, exclusively, of the legislative department, and

subject to its supervision and control." Benner v. Porter, supra notes

9 and 11.
2s Supra note 13.
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In the judges' salary cases the Supreme Court reached a different
conclusion as to the nature of the courts of the District of Columbia.
It turned aside from the decisions which were most analogous, and
approached the question from a different angle, stating the rules as
to federal judges in absolute terms, concentrating its attention upon
the respects in which the judges of the courts; of the District of Co
lumbia exercise the same powers as federal judges elsewhere and
undertaking to distinguish the District from other territories of the
United States. But where the power of Congress to act would be sus
tained if earlier well-considered decisions were followed, a proper
respect not only for Congress but for the Court itself requires the
application of the earlier decisions, unless the fresh approach shows
that the reaching of a different conclusion is unavoidable. It is not
sufficient to show that the decision reached would be a possible solu
tion of a borderline question if the matter were unaffected by prece
dents. This matter is not unaffected by precedents. And, it is sub
mitted, the arguments advanced in the opinion in the salary cases
are inadequate to support the decision.
The opinion started with the assumption that the Constitution makes

a complete and exhaustive distribution of powers among three de
partments of government,^ and assumed that this distribution must
apply as to other than strictly local questions within territory under
the exclusive control of the Federal Government as well as within
the States, although the Court had repeatedly decided to the con-

trary.� It was on this basis that the Supreme Court concluded that
these courts must have all the attributes of! courts established under
Article III, although they were, by valid legislation, allowed to exer

cise legislative and administrative as well as judicial powers.
It called attention to the fact that the courts of the District of Co

lumbia enforce federal legislation within the District; 28 but it gave
entirely inadequate attention to the fact that they are primarily local
courts for a region which has a larger population than any State,
excepting only Virginia, possessed when the first census was taken.ss
and that within such territory, small in size but densely populated, they
exercise some powers which courts of the United States may not ex
ercise within the States. They are very largely local courts and their
fourteen judges are paid by the local taxpayers for what Congress has
evidently long regarded as local activities.
The Court dwelt upon the facts that the District of Columbia was

originally part of a State and that it is a permanent seat of gov-

26 O'Donoghue v. United States, supra notes 1 and 19, at 530.
� For example, Benner v. Porter, supra notes 9, 11 and 24.
28 O'Donoghue v. United States, supra notes 1, 19 and 26, at 544.
29 The 1930 census (I, 189) showed that the District of Columbia

had a population of 486,869. The 1790 census showed that Delaware
had only one-eighth of that population; Rhode Island, one-seventh, and
Georgia, one-sixth. Only Virginia had a greater population than the
District of Columbia has at the present time.
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ern.rn.ent. Such points serve to distinguish the cases from those which
involve purely territorial governments, but they do not reach the
merits of the question. The Constitution expressly allowed Congress
to acquire from the States a jurisdiction over the District of Colum
bia which was complete regardless of the prior status of the territory
embraced thereinto And we have already seen that the status of
territorial courts did not originate in "the presumably ephemeral
nature of a territorial government." The reasons thus advanced do
not furnish a sufficient basis for giving to the courts of the District
of Columbia a status different from that of territorial courts.
And the discussion of the importance of maintaining the indepen

dence of the federal judiciary by resisting salary reductions is fully
met by saying that Congress was not attacking the independence of
the judiciary. It passed a law which applied to all holders of office
under the District of Columbia and under the United States so far
as they might be affected constitutionally.31 It unquestionably did
this because of the enormous deficits which were impending.32 its

purpose was proper so far as it was constitutional. The question be
fore the Court was solely one of power. If the courts of the District
of Columbia should be regarded as organized under Article III, the

judges are' entitled to undiminished salaries; if their jurisdiction
does not necessarily rest upon that Article, the salary reductions ap

ply to those judges. The decision cannot properly be based upon any

necessity for maintaining the independence of the judiciary.
It is true that to lawyers, who realize the importance of securing

able and honorable men for judicial positions and of keeping such
men upon the bench, the conclusion reached by the Court in these

cases seems desirable. But the Supreme Court cannot simply an

nounce a desirable conclusion. Unless a decision is based upon sound

legal reasoning, unless it shows a proper regard for prior decisions

of the Court, unless it rests upon reasons which are consistent with
reasons advanced in support of its conclusions in other cases which
are not directly called into question, it lacks the qualities which will

so Art. I, Sec. 8, subs. 17.
3147 Stat. 382, 400-402 (1932).
32 The general situation is shown by the facts that the Federal Treas

ury foT the fiscal year 1932 had a deficit of $2,472,462,549, and for

the fiscal year 1933, to which the statute in question applied, it had a

deficit of $1,146,478,307. (Budget, 1934, vii.). The financial condition
of the tax-paying public is suggested by the report of the Bureau of
Labor Statistics (Monthly Labor Review, August, 1932, 386) that the

earnings of those employed in the manufacturing industries of the

country in June, 1932, the month in which this law was enacted, were
only 39.3 per cent as large as the earnings of those employed in the

same industries in the average month of 1926. Obviously the District

of Columbia, as well as the country at large, suffered heavily from

the economic depression. The District of Columbia Act of June 29,
1932, 47 Stat. 343 (1932), appropriated $4,427,216 less than the corre

sponding act of the previous year.
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give it permanent value. The decision in these cases may well be
reexamined, and possibly overruled, when questions as to the consti
tutionality of grants of non-judicial jurisdiction to the courts of the
District of Columbia�which are in fact reopened by this decision�

are again brought before the court of last resort.

ROBERT P. REEDER.*

EVIDENCE�Admissibility of Blood Tests.

The law of evidence has of late widened along several fronts. i Of

these, none is more novel than that involving the admissibility of

* Formerly professor of law at the University of Oregon and Tulane

University; author of The Validity of Rate Regulations (1914) ;
author of various articles in Mich. L. Rev. and U. op Pa. L. Rev.
i Three cases decided by the United States Supreme Court at its

present term may be taken by way of illustration. They are, Funk v.

United States, 290 U. S. 371 (1933), noted at p. 626 infra, Wolfle v.

United States, 290 U. S. � (1934), noted at p. 623 infra, and United
States v. Provident Trust Co., 291 U. S. � (1934). In the last men

tioned case a bequest was made to the 'decedent's daughter for life,
remainder to her lawful issue, and if the daughter died without such

issue, remainder over to charitable institutions. The decedent's ad

ministrator claimed a deduction from the gross estate of the value

of the remainder to charity, under the Revenue Act of 1918, by which

bequests to charitable institutions are deductible. In support of this
claim evidence was offered to show that the daughter of the deceased

was fifty years of age at the time of her mother's death, and that

some years before she had had an operation performed which made her

thereafter incapable of bearing children. The claim, and the evi

dence upon which it was made to rest, were resisted by the Commis

sioner of Internal Revenue, who contended that the conclusive pre

sumption of a woman's capacity to bear children rendered it impos
sible to determine the value of the bequest to charity. Under his

argument the presumption was irrebutable, and the evidence was

simply inadmissible. The Court reviewed the history of the rule to

find its raison d'etre, and concluded that the meagerness of medical

knowledge, and the impracticability of such operations at the time

when the rule arose, were the only reasons for the rule's existence.

The rule was based upon grounds of policy and expediency; those

grounds having since ceased to exist, no valid reason remained for

the rule's continuing to exist. The Court, therefore, accepted the

uncontradicted medical testimony that the effect of the operation
was utterly to destroy the capacity of child-bearing, and held the value

of the charitable bequest was both computable and deductible. The

important thing to be noted here, in connection with this discussion

of the admissibility in evidence of blood tests, is the readiness with

which the Court accepted the testimony of medical authority in dis

carding, at least for the purposes of the instant case, a rule hitherto

as well settled as any in the law of evidence.
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blood tests to determine the question of paternity in civil and crimi
nal cases.

Within two days of each other the Supreme Courts of South Dakota
and New York reached opposite conclusions in deciding the question.
In State v. flomw,8 which was a prosecution for second degree rape,
the defendant denied that he had had intercourse with the prose
cutrix and that he was the father of the child to which the prose
cutrix had given birth as the result of the alleged intercourse With

the defendant. From his conviction the defendant appealed, alleging,
as his principal contention, that the court had abused its discretion

in denying his application to subject the prosecutrix and her infant

child to blood tests for a comparison of their blood groups with his

own as evidence on the issue of the paternity of the child. The

South Dakota Supreme Court, in amrming the ruling of the trial judge,
held that there was no abuse of discretion because it did not suf

ficiently appear that the validity of the proposed tests had met with gen

erally accepted recognition as a scientific fact by the medical profession.
Shortly after this decision the New York Supreme Court passed

upon the same question.3 There the defendant, in an action for carnal

assault, denied that he had had intercourse with the plaintiff and

that he was the father of the child. The court held that he was enti

tled to an order subjecting the plaintiff and the plaintiff's Infant to

blood tests in order that experts could compare their blood groups

with the defendant's, and draw conclusions therefrom. In arriving
at this decision, the court stated that the blood-grouping test which

was sought to be applied was generally recognized by the medical

profession as sufficiently trustworthy for use as an aid in ascertaining
facts in legal proceedings.
Before these decisions, the courts of this country had not passed

upon the question of admissibility of this type of evidence.4 It will

2 State v. Damm, � S. D. �, 252 N. W. � (Dec. 29, 1933).
3Beuscbel v. Manowitz, � N. Y. Supp. � (1934).
4 Medical testimony in the South Dakota case stated that courts in

Germany and Austria had acted on the theory, but not those in Amer

ica, France, or England, nor had it, as far as the witness knew, been
offered in evidence in any of the courts here. In the decision of the

court is found the following: "It appears that evidence as to blood

tests in paternity cases has been accepted in the Continental Coun

tries. We can find no record of the question being passed upon by
any courts of last resort in the United States. We are led to believe

that such testimony was admitted before a County Court in New

Haven, Conn., in January of this year in a bastardy case, but it ap

pears that subsequently the charge was withdrawn by the complain
ant, so the question of the admissibility did not come before any

higher court, and apparently was not the subject of a written de

cision." In 1931, however, a district court of Pennsylvania reversed

the decision of the trial court and granted a new trial because of the

exclusion by that court of uncontradicted medical testimony that blood
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not be possible, therefore, to determine, by comparison, which of them
reached the more desirable conclusion. In contrasting the two views,
the essential difference is clearly shown to be that the South Dakota
Court refuses to recognize what the New York Court declares to be
an established scientific fact.
Any attempt to forecast which of these views will be followed by

other courts in the United States must, of necessity, be based largely
upon conjecture. There are, however, certain indications which point
to the conclusion that the New York rule will meet with the more

general acceptance.
Professor Dr. T. Furuhata, the proponent of one of the most widely

recognized theories, stated in an address delivered before the Van
couver Medical Associations that, "No child or foetus has ever been
known to be born out of harmony with the law of heredity." The
New York Court, adopting the language of foreign courts where the
evidence is allowed, stated that: "* * * as regards the reliability of the
results obtained by this method the latest studies and investigations
show that, though the determination of the blood groups affords no

positive evidence for a declaration of affiliation in a given case, it
does on the other hand, furnish incontrovertible evidence for the ex

clusion of this relationship when the child's blood group does not

agree, according to a definite scheme, with that of the supposed father."6
The court stated further that in granting to the defendant his appli
cation for the tests, the court was not anticipating scientific facts, but
rather was acting upon the basis of scientific facts already ascer

tained, and that a research of medical journals and foreign law re

ports disclosed that thousands of similar cases have been before the

European courts. The Dublin Circuit Court had occasion to deal with
evidence relating to the human blood-grouping system, and there the

results of the tests were admitted.7 In the Irish Law Times8 is

tests of the parties concerned demonstrated that the defendant could
not have been the father of the child involved. Commonwealth v. Zam-

marelli, 17 Pa. D. & C. 229 (1931).
5 9 Bulletin of the Vancouver Medical Association, No. 11, pp. 203-213

(August, 1933).
6 Beuschel v. Manowitz, supra note 3.
7 (1932) 66 Irish Law Times 64.

�Id. at p. 111. It is to be noted, however, that evidence of resem

blances is admissible in England. In 1769, Lord Mansfield, C. J., in
the Douglas Peerage Case, 2 Hargr. Collect. Jurid. 402, said: "I have

always considered likeness as an argument of a child's being the son

of a parent; * * *." See also, Piercy's Case, 12 How. St. Tr. 11191

(16�); Annesley v. Anglesea, 17 How. St. Tr. 1139 (1743); Day v.

Day, Trial 3d ed., 327 (1797). The House of Lords, in the case of

Russell v. Russell, A. C. 687 (1924), held that a husband could not

testify as to his non-access to his wife in a suit for divorce upon the

ground of adultery. This holding has been attributed to the harsh

ness of the common law rule respecting bastards (1926) 12 A. B. A. J.
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found the following interesting comment: "The English courts have

never attached much importance to evidence of resemblance or alleged
hereditary characteristics in pedigree and legitimacy suits and there is
no reported case of a blood test being acted upon. In the German, Aus
trian, and to some extent in Scandinavian courts, however, it is by no

means uncommon for a blood test to be carried out and the medical

report thereon accepted in evidence." The following statement ap

pears in the American Bar Association Journal: "With the knowl

edge already at hand, based largely on the extensive investigations
of the subject of transfusion of blood, in about one-fourth of the

cases blood tests can determine, so surely that no self-respecting court

could refuse to accept the proof, that a given man could not possibly
have been the father of a certain child. In the other three-fourths

of the cases the most that can now be said is that, so far as the test

shows, the man could have been the father of the child. There are

many human characteristics now known to be inheritable under Men-
delian laws. The number of characteristics so known is increasing
all the time, and it is time the courts availed themselves of this new

knowledge."9 The same article quotes from Dr. Schriff, the noted
German authority, as follows: "* * * that the peculiarities of the blood
are constant, that they are inherited without exception under the
Mendelian Laws, and that the results obtained justify the highest
confidence. It cannot prove who was the father�only that a certain
man possibly was or could* not have been the father." 10

Dr. T. Furuhata, in the address referred to above,11 cited a number
of interesting cases. In one a white couple were supposed to be the

parents of a colored child, while two colored people were said to

be the parents of a white child. The white parents protested that
the infants had in some manner become mixed in the hospital. To

prove this they asked that blood tests be taken. The evidence ad
duced from these tests was considered sufficient to prove that there
had been a mistake. The following case was also cited: "Three cigar
butts were found on the scene of the crime. No other evidence was

to be found. From the saliva present on the moist end of the cigar,
the type of blood of the criminal was found. Later the accused man

was proven guilty on that evidence alone."

441. The doctrine has been criticized in 4 Wigmore Evidence (1923) ��
2063-4, and in (1924) 73 U. of Pa. L. Rev. 71-4. The attitude taken

by the English courts toward the admissibility of resemblance evi
dence is probably attributable to the same source. In Clark v. Broad-

street, 80 Me. 454, 456, 15 Atl. 56 (1888), Foster, J., stated: " * * * and
in a trial in bastardy proceedings, the mere fact that a resemblance

is claimed would be too likely to lead captive the imagination of the

jury, and they would fancy they could see points of resemblance be

tween the child and the putative father."
9 (1926) 12 A. B. A. J. 441.
io Ibid.
11 Supra note 5.
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In a German medical publication,!2 the following statement ap
pears: "A Vienna judge ruled today that a young engineer was not
the father of the child in a case brought by an unmarried woman

for alimony. The Court accepted the testimony of scientists that the
defendant's blood was in 'group four', the child's in 'group three' and
the mother's in 'group two'."
The reason given by the South Dakota Court, in refusing to admit the

evidence of blood tests, was that the results of the tests were not
shown to be so perfect as to admit of no error. It is difficult to see

how this affects the relevancy of the evidence. The universal rule
is that pertinent evidence, however weak, is admissible.is A typical
example is shown by the rule adopted by the majority of courts �

under which a prosecutrix, in a seduction suit is or rape case,i6 is

permitted to present her infant to the jury for the purpose of show

ing the resemblance to the putative father. Another example of what

might be termed weak evidence is the comparison of footprints.17 This

type of evidence is admitted because it is deemed relevant, that is,
it has a tendency to prove a material part of the issuers and it is not
excluded by any specific rule.19
In an Australian case 20 a juror asked whether it would be possible

for the thumb of some other person td make the same impression as

that of the defendant. The court said: "Absolutely not�that is to

say, no such thing has ever been discovered yet." In determining
the question of the admissibility of the evidence of blood tests, there
does not seem to be any distinction between this statement and the

12 (1926) Deutsche Zietschrift fur die Gesamte Gerichtliche Mdei-

zin 360.
is Bailey v. State, 4 Ala. App. 7, 58 So. 675 (1912). 1 Wigmore Evi

dence (1923) � 29.
"See (1926) 11 Cornell L-. Q. 380.
is Anderson v. Aupperle, 51 Ore. 556, 95 Pac. 330 (1908), (seduction;

infant three months old exhibited to the jury) ; People v. Richardson,
161 Cal. 552, 120 Pac. 20 (1911), (exhibition of child five and one-

half years old allowed) ; Rumler v. Gantt, 121 S. C. 117, 113 S. E. 581

(1922); Walter v. State, 8 Ala. App. 264, 63 So. 11 (1913).
is Cook v. State, 96 Ark. 552, 132 S. W. 455 (1910).
17 state v. Cole, 96 Kan. 124, 150 Pac. 233 (1915) ; Thornton v. State,

117 Wis, 338, 93 N. W. 1107 (1907) ; and 11 R. C. L. 627-628.
is People v. Arnold, 15 Cal. 481 (1860), where Baldwin, J., stated

that: "Generally speaking, whatever has a tendency to prove a material

part of the issue is admissible." See also, State v. Benner, 64 Me. 283

(1874), where the court said: "It is an axiom of the law of Evidence

that no testimony should be excluded unless greater evil is seen as

likely to arise from its admission than from its rejection." See also,
Blake v. Assurance Co., L. R. 4 C. P. D. 94 (1878) ; Wright v. Tatham,
7 A. & E. 313, 384 (1837), and 1 Wigmore, Evidence (1923) �� 11, 12.

is Id. at � 10.
20 R�x v. Morris, (1914) St. Rep. Qd. (Queensland).
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one made by Dr. T. Furuhata 21 that: "No child or foetus has ever

been known to be born out of harmony with the law of heredity."
In both instances there is a tacit admission that sometime there may
be found an exception to the general rule. Even If there is a possi
bility of error, it must be remembered that the law does not require
an absolute proof of evidential facts. The justice which the law
affords is most frequently determined by a balance of probabilities.
The established criterion in civil cases is a "preponderance of the

evidence", and in criminal cases "proof beyond a reasonable doubt".
In neither is absolutism the test.
As has been indicated, the law very generally holds that a child

whose parentage is in dispute may be shown to the jury. This type
of evidence has to be accepted because of the lack of more substan
tial proof. No valid reason is apparent why the same principle should
not be applied in admitting blood tests as evidence.
The fact that identification by means of blood tests presents to

the court novel questions does not preclude its admission upon com

mon law principles.22 The policy of the New York Court might well
be stated in the language used by the New Jersey Court 23( where, in
discussing the question of admitting finger-print evidence, the court

said: "In principle, its admission as legal evidence is based upon
the theory that the evolution in practical affairs of life, whereby the

progressive and scientific tendencies of the age are manifest in every

other department of human endeavor, cannot be ignored in legal
procedure, but that thei law, in its efforts to enforce justice by dem

onstrating a fact in issue, will allow evidence of those scientific

processes which are the work of educated and skilful men in their

various departments, and apply them to the demonstration of a fact,
leaving the weight and effect to be given to the effort and its results

entirely to the consideration of the jury."
G. J. O'H.

21 Supra notes 11 and 5.
22 People v. Roach, 215 N. Y. 592, 109 N. E. 618 (1915), where the

admissibility of finger-print impression was discussed.
23 state v. Cerciello, 86 N. J. L. 309, 90 Atl. 1112 (1914). Compare

the above with what was said by the Court in United States v. Provi

dent Trust Co., supra note 1. After quoting from Best on Presump
tions of Law and Fact, Mr. Justice Sutherland said: "Certainly the

world has gained in experience since that was written; and the bind

ing effect, in respect of particular situations, of the ancient rule pre

cluding proof of facts to the end of avoiding supposed injurious re

sults thought to be of greater consequence than the predominance of

truth over error, still remains a proper subject of judicial inquiry
to be made and resolved in the light of such further experience and

knowledge." Compare also the Funk and Wolfle cases, supra note 1.
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INSURANCE�State Regulation�Moratory Orders

The mortgage moratory legislation enacted in the various states dur

ing the past year was not the only state emergency legislation to take
the form of moratory relief. Though less hotly contested, and per

haps on that account less widely discussed, the state laws (and regu
lations issued thereunder by the state insurance departments) impos
ing restrictions on the payment of loans and cash surrender values by
insurance companies operating within the state, presented questions
of constitutional validity equally as interesting and closely related
to those involved in the mortgage moratory laws.
Twenty-five states enacted mortgage relief statutes of one type or

another;i twenty-six states enacted special acts for the relief of over

burdened insurance companies,2 and four more states issued restric

tions without express statutory authority.3 Twenty states enacted

1 Arizona, Arkansas, California, Idaho, Illinois, Iowa, Kansas, Michi
gan, Minnesota, Montana, Nebraska, New Hampshire, New Jersey, New
York, North Carolina. North Dakota, Ohio. Oklahoma, Pennsylvania,
South Carolina, South Dakota, Texas, Vermont, West Virginia and

Wisconsin.
2 Alabama, Arkansas, California, Connecticut, Delaware, Illinois, In

diana, Iowa, Kansas, Maine, Maryland, Massachusetts, Michigan, Minne
sota, Nebraska, New Hampshire, New Jersey, New York, North Caro

lina, Ohio, Pennsylvania, Tennessee, Texas, Vermont, West Virginia,
Wisconsin. Of these states twenty-four issued regulations under the

special enactments. No regulations were issued in North Carolina,
and the law in Arkansas was self-operative without them.

3 Florida, Missouri, Montana and North Dakota. Eighteen states

neither enacted special laws nor issued regulations: Arizona, Colorado,
Georgia, Idaho, Kentucky, Louisiana, Mississippi, Nevada, New Mexico,
Oklahoma, Oregon, Rhode Island, South Carolina, South Dakota, Utah,
Virginia, Washington and Wyoming. It will be noticed that these are

for the most part western and southern states, where there are incor

porated very few domestic insurance companies, so that in these states

there was no emergency situation comparable to that in the eastern

and central states where the insurance business is concentrated. No

regulations were issued in the District of Columbia because such action

would have required a special act of Congress, and none was forth

coming. Those few southern and western states which did issue regu

lations were forced to do so in self-defense, because in many instances

companies domesticated in states enforcing restrictions, operated
branches in other states, which necessitated giving the restrictions an

exterritorial effect. Several states refused to be forced into tak

ing such action, however, and issued orders to the effect that all com

panies operating within the state were expected to carry out their

contracts as written. The Commissioner of Insurance in Utah, for

example, issued the following ruling: "This Department takes the posi
tion that an Insurance Commissioner of another state cannot, by spe

cial ruling, effect or impair the obligation of a contract of insurance
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both types of relief.* The mortgage moratory statutes were imme

diately and widely assailed as unconstitutional, and where the attack
was carried to the state court of last resort many of them were de
clared to be invalid.5 The insurance moratory regulations were

accepted with much less reluctance. Indeed, a careful survey of the

sold and held within the State of Utah." Similar rulings were issued
in Kentucky, Mississippi, New Mexico and Oregon. Finally this situa
tion was relieved by action taken at a special meeting of the National
Convention of Insurance Commissioners held at Chicago, April 7-8,
where a resolution was adopted embodying a standard set of regulations
to be followed, among which was the following provision: "10. Com
panies of Other States�Reciprocity: "Where the emergency rules and

regulations of the supervising authority or the law of any other state
of the United States shall require conditions or actions in conflict with

foregoing rules and regulations of this (the individual state) Depart
ment, then, in that event, such rules and regulations of this> Depart
ment may be modified to permit the company to comply in good faith
with the requirements of the supervising authority of such state."
The restrictions issued prior to this meeting were, in most of the

states, modified to conform as nearly as possible to the standard regu
lations of this resolution. The involved relations between states hav

ing restrictions and those having none were greatly relieved by this
action.
* Arkansas, California, Illinois, Iowa, Kansas, Michigan, Minnesota,

Montana, Nebraska, New Hampshire, New Jersey, New York, North

Carolina, North Dakota, Ohio, Pennsylvania, Texas, Vermont, West

Virginia and Wisconsin.
5 At least this was the trend of affairs until the decision by the United

States Supreme Court in Home Building & Loan Ass'n v. Blaisdell,
290 U. S. � (1934), in which the Minnesota statute was sustained.
Before that decision the statutes of five states had been declared in
valid. The Idaho statute was declared invalid in Alliance Trust Co. v.

Hall, � F. Supp.� (D. C. Idaho, 1933). The New Jersey statute was

held unconstitutional in Vanderbilt v. Brunton Piano Co., Ill N. J. L.
596, 169 Atl. 177 (1933). State ex rel. Cleveringa v. Klein, � N. D. �,

249 N. W. 118 (1933) denied the validity of the North Dakota statute.
The Oklahoma statute was invalidated in part by Oklahoma ex rel.

Osage County Savings & Loan Ass'n v. Worten, � Okla. �, 29 P. (2d)
1 (1933), and sustained in part by Oklahoma ex rel. Roth v. Waterfield,
� Okla. �, 29 P. (2d) 24 (1933). In Texas the same statute has twice

been declared unconstitutional in Life Ins. Co. of Virginia v. Sanders,
� Tex. �,62 S. W. (2d) 348 (1933), and Murphy v. Phillips, � Tex.� .

63 S. W. (2d) 404 (1933), and twice been sustained as constitutional (by
a different division of the Texas Court of Civil Appeals), in Lingo Lum

ber Co. v. Hayes, � Tex. �, 64 S. W. (2d) 835 (1933), and Beaumont

Petroleum Syndicate v. Broussard, � Tex. �, 64 S. W. (2d) 993 (1933).
The New York statute was held constitutional in McCarty v. Prudence-

Bonds Corp., 266 N. Y. S. 629 (1933), and Sherwin v. Jonas, 267
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subject has failed to disclose a single instance where a court contest
was undertaken to determine the validity of these regulations, or the
special legislation under which they were issued. This acquiescence
has a deeper significance than is to be found in the fact that the inter
ests adversely affected by the mortgage moratoria were the very inter
ests most directly benefited by the insurance moratory regulations.
"While the beneficiaries of the mortgage relief were, for the most part,
the inarticulate victims of the restrictions placed upon the payment
of the loans and cash surrender values to which they were entitled by
the terms of their policies, their failure to protest may not be attrib
uted wholly to their lack of means to employ a voice to air the protest.
When the National Banking Holiday was declared on March 6, 1933,

people turned to the only other financial institution where ready money
could be had. They found, however, that the life insurance com

panies were not banking houses. Like their patrdns, the companies
themselves kept their money in banks, and the closing of the banks
found them with no more than the normal surplus of cash on hand.
This was totally inadequate to meet the run that was made on them
in the nature of demands for loans and cash surrender values. The
President's proclamation was no protection for the insurance com

panies, and such action as could be taken at the time had to be taken

by the states. The New York Legislature took quick action on March

7, and the New York Superintendent of Insurance issued the first regu
lations on the following day. His leadership was immediately followed
in the neighboring states of Massachusetts, New Jersey, Pennsylvania,
and Ohio. The movement gathered impetus as each new state joined
the ranks, in much the same way as the collapse of the banks in Michi

gan led to the general collapse of the nation's banking system, and
within the month over half the states in the country had placed on

their statute books emergency acts delegating to the insurance com

missioners the authority to restrict the disbursement of money for

cash surrender and loan values.7

The necessity for such precipitate action made it impossible for the

legislatures to give due consideration to the step they were taking.
The period was largely one of hysteria, and the philosophy of those

in responsible positions was that of any means to a justified end. It'

is not strange, therefore, that in only a few of the legislatures was any

N. Y. S. 759 (1933). Limited as it was to the provisions of the par

ticular statute before it, the Blaisdell case can not be said to have

foreclosed entirely all further attacks upon the statutes of other

states, most of which differ very materially from the Minnesota statute.

Inevitably, however, the authority of that decision will have an in

hibiting effect on such contests in the future.

s Laws of 1933, c. 40.
7 Death benefits, disability benefits, matured endowments, and an

nuities remained generally unaffected by the restrictions placed upon

payment of cash surrender and loan values.
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question raised of the constitutionality of the measures proposed."
In the few instances where challenge was made, it was usually on the

point of impairment of contracts. That there was in almost every
instance a technical impairment of the contract of insurance seems be
yond dispute. The ordinary contract of life insurance gives the insured
the right to borrow on the policy after a certain number of premiums
have been paid, and also generally provides for payment of cash sur

render values. In many instances this factor is a potent inducement
to the taking of insurance, and particularly is this so today when the in
vestment feature of life insurance is stressed so strongly. Where this

agreement is made it becomes an integral part of the contract, and
the insured is entitled to the loan or cash surrender value in accord
ance with such conditions as are stipulated in the provision.9 The

conditions having been fulfilled, and the demand having been made,
the insured has the right, in ordinary circumstances at least, to main
tain an action for damages against the insurer who refuses to make
the loan.19 Clearly, a suspension of this right by legislative flat con

stitutes a technical impairment of the insurance contract.

Several of the insurance commissioners were frankly of the opinion
that the statutory enactments under which they acted were uncon

stitutional, and they justified their action solely by the exigencies of the
situation in which they found themselves.!1 Their theory was that

s In Massachusetts Senator Charles C. Warren challenged the con

stitutionality of the measure proposed, and similar objections were

made in the Minnesota legislature, but in neither case were they
heeded.

9 The rights of a party are, of course, governed by the terms of the

insurance contract, and a policy has no loan or cash surrender value

unless the contract (or statute) expressly so provides [Atlantic Life
Ins. Co. v. Bender, 146 Va. 312, 131 S. E. 806 (1926)]; but where the
contract so stipulates, then the right does strictly exist, Standley v.

Northwestern Life Ins. Co., 95 Ind. 254 (1884). Today in many in

surance contracts provision is made giving the insurance company the

right to postpone payment of a loan or cash surrender value for a

stipulated period, generally ninety days, and since in but a few of the
states the original rigor of the regulations remained in force for so

long a period, the insurance companies making such contracts were

protected by the terms of their contracts.
w N. Y. Life Ins. Co. v. Pope, 139 Ky. 567, 68 S. W. 851 (1902) ; Boze-

man v. Prudential Ins. Co., 130 Ky. 572, 113 S. W. 836 (1908); Hub

bard v. Equitable Life Ass. Soc., 81 W. Va. 663, 95 S. E. 811 (1918).
And see Couch, Insurance (1931) � 1943.

11 Thus the Superintendent of Insurance in Alabama writes: "On ac

count of the provision of the Constitution of the United States pro

hibiting states from passing any laws impairing obligations of con

tracts, it is probable that this law was entirely void, and that the

restrictions issued by me were likewise void. Unless such rulings
were justified under the police powers, they certainly were not justi-
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the emergency would have passed before any court contest could be
made, and by that time the regulations would have been lifted, with
the result that nothing would be left to contest.12 For the commis
sioners themselves the solution was a perfect one, but for the insur
ance companies it was more vulnerable. The latter were bound to

obey the regulations under severe penalties, sometimes involving a

forfeiture of their licenses.13 In an action on the contract of insur
ance they had the defense of impossibility of performance brought
about by change in the law.1* This defense, however, was no stronger

fled upon any other legal ground." (Private communication). Simi
lar statements were made by the insurance commissioners of other
states.

12 The Iowa Commissioner of Insurance writes: "I do not know what
the effect might have been had the matter been carried into the Courts.

Perhaps the law passed by our Legislature was unconstitutional.
Nevertheless by the time it was so discovered, and a Court of last
resort had passed on it, the emergency would have been over, and it
would not have made much difference whether the law was consti
tutional or otherwise. The day would have been saved." (Private
communication. )

13 In Kansas (Session Laws of 1933, c. 203, � 2), and Texas (Insur
ance Laws of 1933, c. 52, � 1), provision was made, for revocation or

cancellation of the license of any insurance company violating the

regulations. The Massachusetts Act (Laws of 1933, c. 65, � 2), and

Pennsylvania Act (Acts of 1933, No. 50, � 6), provided for a thousand
dollar maximum fine, or one year maximum imprisonment, or both,
for any violation. The Vermont Act (Acts of 1933, No. 119, � 6)
provided only for the thousand dollar maximum fine. The New York

Law (Acts of 1933, c. 40, � 6) simply declared that a violation should
be a misdemeanor.

14 "It may be said broadly that where the law forbids or prevents
the performance of a promise, legal when made, the promisor is freed

from liability. * * * The fact that the promisor himself is active in

bringing about the change of the law making performance of his

promise impossible is immaterial, since the change must be deemed to

have been made for the public good." 3 Wiixiston, Contracts (1920)
� 1938. In Potts v. Grand Lodge A. O. U. W., 270 111. App. 327 (1933),
an action was brought to recover loan values provided for in life in

surance contracts issued by an Iowa insurance company. It was held

that allegations in the defendant's answer that at the time the loans

were demanded the insurance commissioner of Iowa, acting under

statutory authority (not however the emergency act of 1933, but an
earlier enactment), had ordered the defendant to suspend the making
of certificate loans, and had threatened revocation of the defendant's

license for violation of such order, stated a good defense. In this

case the insurer was a fraternal beneficiary association, and in the

policies issued it stipulated that the by-laws of the society in force at

the time of the issuance of the policy, or thereafter to be enacted,
should constitute a part of the contract of insurance. Upon the order
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than the law on Which it was based. If the law's foundation were

held to be constitutionally faulty, the company's defense would be
worthless.15 The obvious answer to this objection is, of course, that
the company was free to test the validity of the regulations and the
law under which they were issued by injunctive proceedings. But it
must be remembered that there was no time for temporizing measures.

Moreover in most instances the insurance companies were themselves
the urgent advocates of the action taken, and were to that extent

estopped from attacking its validity. It was a case of exchanging a

merely possible and limited liability for almost certain disaster. Be

tween such alternatives the choice of the insurance companies was an

easy one, and Without exception they entered into complete coopera
tion with the insurance commissioners.

Eventuality proved the wisdom of their choice. The crisis passed
quickly, and the insurance companies were enabled to resume normal

operations before the situation had become apparent to the general
public. In the comparatively brief period of the moratorium's exist

ence, a number of test cases were threatened, but none of them reached
the conereteness of court action. Had any of them reached the courts,
what success they would have had is at best doubtful.

Undeniably they would have had the benefit of the argument that
there was a technical impairment of contract. Presumably, this argu
ment would have been met at the outset by an answer setting up the

legal impossibility of performance. This would have thrown the con-

stiutionality of the statute directly in issue. The arguments offered

against the validity of the mortgage moratory statutes could have been

urged in an attack on the constitutionality of the insurance moratoria,
but with much less force. In the first place, in almost every instance,
the statute was expressly declared to be an emergency statute,16 lim-

of the commissioner the association had amended its by-laws to pro

vide for the suspension of loans, and it was held that the insured was

bound by this amendment. From this it would seem to follow that in
the case of similar associations, where the policies were issued on

like terms, incorporation of the restrictions on loans and cash sur

renders into the by-laws of the association would be binding on the

insured. In Arkansas, California and Wisconsin, the statute authoriz

ing the restrictions was expressly made a defense for the insurance

companies in an action on the contract.
15 "An unconstitutional act is not a law; it confers no rights; it im

poses no duties; it affords no protection; it creates no office; it is, in
legal contemplation, as inoperative as though it had never been passed."
Norton v. Shelby County, 118 U. S. 425, 442, (1886). Italics supplied.

This armoring of the statutes with the shield of emergency may

or may not indicate a doubt in the minds of the legislators of the con

stitutionality of the measures they were enacting. However this may

be, the fact remains that a strong declaration of the emergency was

made in the statutes passed by Alabama, Arkansas, California, Iowa,
Maryland, Massachusetts, Nebraska, New Jersey, New York, North
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ited to the life of the emergency,!? or to a maximum period is with
discretion in the commissioner to lift the restrictions as the situation
eased itself. This temporary character is the one attribute found in
all the regulations issued. In the cases where the mortgage moratoria
were upheld, the temporary character of the measures was invariably
emphasized."
There was also the great public interest involved. The question of

an unconstitutional impairment of contract, like most legal questions,
is essentially one of degree, and when a great public interest out

weighs the relatively unsubstantial technical rights of a minority, the
former must prevail.2* This, roughly, is the philosophy of the major
ity holding of the United States Supreme Court in Home Building &

Carolina, Ohio, Pennsylvania, Texas, Vermont and Wisconsin, and in

most of the remaining states the language used leaves no doubt that the

legislatures passed the statutes as emergency measures. The legis
lative skepticism suggested above is indicated further by the fact that
the legislatures of Alabama, California, Massachusetts, New York,
Pennsylvania, Texas, Vermont and West Virginia were careful to in

clude in their statutes the usual saving clause, providing that, "If any
section, part, or provision of this act shall be declared unconstitutional,
or invalid, or ineffective by any court or other authority of competent
jurisdiction and power, such declaration shall not affect any other

section, provision, or part thereof." (New York Laws of 1933, c. 40,
� 8.)

17 As in New York and Vermont, where the termination of the

emergency was to be declared by the Legislature or Governor.
is The maximum was approximately two years, the usual date fixed

being March 1, 1935.
19 The Minnesota Supreme Court, in sustaining the validity of the

Minnesota statute in Blaisdell v. Home Building & Loan Ass'n, �

Minn. �, 249 N. W. 330 (1933), conceded that the statute impaired the

obligation of existing mortgages, but upheld it as a valid exercise of

an emergency police power. In so holding they stressed the fact that

the measure was designed only as a temporary expedient, and relied

strongly on this phase of the Emergency Rent Cases. Block v. Hirsch,
256 U. S. 135 (1920) ; Marcus Brown Holding Co. v. Feldman, 256 U. S.

170 (1921) ; Levy Leasing Co. v. Siegel, 258 U. S. 242 (1921) ; People

ex rel. Durham Realty Co. v. La Fetra, 230 N. Y. 429, 130 N. E. 601

(1921); Guttag v. Shatskin, 230 N. Y. 647, 130 N. E. 929 (1921).

This point of temporariness was likewise stressed by the United States

Supreme Court in affirming the decision of the Minnesota court. (Supra

note 5).
2o "To uphold private contracts and to enforce their obligation is a

matter of high public consequence, but the legislature has a wide lati

tude in doing what seems in accordance with sound judgment and rea

sonableness in order to bring about a great good to a large class of

citizens even at some sacrifice of private rights."Pound, J., in People

ex rel. Durham Realty Co. v. La Fetra, 230 N. Y. 429, 130 N. E. 601

(1921).
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Loan Ass'n v. Blaisdell.21 The public character of the insurance busi
ness greatly reinforces this argument.22 The mortgage statutes were

21 Supra note 5. Mr. Chief Justice Hughes, speaking for the ma

jority, said: "Not only is the constitutional provision qualified by the
measure of control which the State retains over remedial processes,
but the State also continues to possess authority to safeguard the vital

interests of its people. It does not matter that legislation appropriate
to that end 'has the result of modifying or abrogating contracts already
in effect.' * * * The economic interests) of the State may justify the

exercise of its continuing and dominant protective power notwith

standing interference with contracts. * * * The question is not whether
the legislative action affects contracts incidentally, or directly or in

directly, but whether the legislation is addressed to a legitimate end

and the measures taken are reasonable and appropriate to that end.
* * * It is manifest from this review of our decisions that there has

been a growing appreciation of public needs and of the necessity of
finding ground for a rational compromise between individual rights'
and public welfare; * * * the question is no longer merely that of one
party to a contract as against another, but of the use of reasonable

means to safeguard the economic structure upon which the good of
all depends." (Italics supplied.) If the Blaisdell case left any doubt

of the supremacy of the state police power over matters of public in

terest, that doubt was definitely dispelled by the sweeping decision of
the Supreme Court in the New York milk case, where Mr. Justice

Roberts, speaking for the majority, said: "Under our form of govern
ment the use of property and the making of contracts are normally
matters of private and not of public concern. The general rule is that

both shall be free of interference. But neither property rights nor

contract rights are absolute; for government cannot exist if the citi

zen may at will use his property to the detriment of his fellows, or

exercise his freedom of contract to work them harm. Equally funda
mental with the private right is that of the public to regulate it in the

common interest. Nebbia v. New York, 291 U. S.� (1934). Italics

supplied.
22 in its inception insurance may yet remain a contract, but it is

something more. See (1933) 17 Minn. L. Rev. 567, where the follow

ing appears: "The suggestion that insurance is a status appears to

have originated with the comment of Pound, Spirit of the Common

Law 28, upon the generalization of Sir Henry Maine, that the evolu

tion of law is a progress from status to contract: 'Taking no account

of legislative limits upon freedom of contract, in the purely judicial
development of our law we have taken the law of insurance prac

tically out of the category of contract. * * * What is this * * * but the

common-law idea of relation, a relation of insurer and insured * * *

and of rights, duties, and liabilities involved therein?' Another sent

ence much quoted in this connection is that of Professor Woodruff, in
his Cases on Insurance: 'What do they know of the law of the insur

ance contract who only the law of contract know?' " That insurance is



NOTES 597

designed directly to aid a class, the debtors, and the benefit to the

public as a whole was largely incidental. The insurance moratoria, on
the other hand, were aimed at the protection of the insurance com

panies only insofar as they represented the investment of an almost
universal public.
Again, the insurance statutes left the scope of the regulations

largely to the discretion of the commissioners.23 In the case of the

a business affected with a public interest has been long and well set
tled. See German Alliance Insurance Co. v. Lewis, 233 U. S. 389
(1913); La Tourette v. McMaster, 248 U. S. 465 (1919); Stipcich v.

Metropolitan Life Insurance Co., 277 U. S. 311 (1928); O'Gorman &

Young v. Hartford Ins. Co., 282 U. S. 251 (1931). A statement in the

O'Gorman case by Mr. Justice Brandeis, who gave the opinion of the

majority, is in point here: "The business of insurance is so far af
fected with a public interest that the State may regulate the rates
* * * ; and likewise the relations of those engaged in the business. * * *

The statute here questioned deals with a subject clearly within the

scope of the police power. We are asked to declare it void on the

ground that the specific method of regulation prescribed is unreason

able and hence deprives the plaintiff of due process of law. As under

lying questions of fact may condition the constitutionality of legisla
tion of this character, the presumption of constitutionality must pre
vail in the absence of some factual foundation of record for overthrow
ing the statute. * * * The action of the legislature and of the highest
court of the State indicates that such evils did exist. The record is

barren of any allegation of fact tending to show unreasonableness."

(p. 257). Italics supplied.
23 This is an argument in favor of the validity of the statutes only

when it is considered in connection with the conservative exercise by
the insurance commissioners of the power granted them. In them

selves the statutes worked no impairment of any contract; they merely
put in the hands of the commissioners the tool by the exercise of which

impairment might result. In another aspect, this delegation of wide

discretionary authority involves constitutional difficulties of its own.

Nowhere, it seems, was the objection raised that these statutes

amounted to an unconstitutional delegation of legislative power to an

administrative officer. Having a less tangible basis, the objection may

have been overlooked by the few who objected at all, because of their

concentration on the impairment of contracts feature. Or it may be

that the legislatures have become too accustomed of recent years to

the gradual but steady widening of the insurance commissioner's

powers to have noticed the implications of this latest extension of

power. See Patterson, The Insurance Commissioner in the United

States (1927) 3-12. Whatever the explanation, the fact remains that

the extraordinary emergency power was delegated in the broadest out

lines possible. Only in California was any attempt made to specify

particulars, and even there the commissioner was authorized and em

powered "to prescribe such rules and regulations as he may deem
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regulations issued by tbe New York Superintendent of Insurance 24

(and as these were widely imitated, that may be taken as typical),
the insurance companies were not forbidden to make any and all dis
bursements. Loans and cash surrender values were in all cases al
lowed in payment of premiums.25 Moreover, a cash surrender or loan
value not in excess of one hundred dollars was allowed in any case of
extreme need, and in determining the need the insurance companies
were given a wide latitude of discretion. Other exceptions were made
in connection with the industrial insurance. These were provisions
in the regulations as originally issued, that is, in their most extreme
form. Relaxation of even this mild rigor was soon begun as the

tightness lifted, and it was continued as the situation improved.2^

necessary to carry out the provisions of this act." (Assembly Bill No.
2337, � 2). In Delaware the statute went so far as to give the Insur

ance Commissioner the power to declare the emergency, a power essen

tially legislative in its nature. Between these extremes, the New
York provision may be taken as typical. Section two of the emergency

act (Laws of 1933, c. 40) provided: "During the period of the emerg

ency as hereinafter denned, the Superintendent of Insurance shall
have the power to suspend any provision of the insurance law in

whole or in part. In addition to such powers and not in limitation

thereof, he shall also have power during such period to make, rescind,
alter and amend rules and regulations imposing any condition upon

the conduct of the business of any insurers which may be necessary
or desirable to maintain sound methods of insurance and to safeguard
the interests of policy holders, beneficiaries and the public generally
during such period." It is not easy to find in this the "intelligible
principle" or "primary standard" heretofore deemed necessary to keep
a measure from being an unconstitutional delegation of legislative
power. Field v. Clark. 143 U. S. 649 (1892); Buttfield v. Stranahan,
192 U. S. 470 (1904); United States v. Grimaud, 220 U. S. 506 (1911);
Interstate Commerce Commission v. Goodrich Transit Co., 224 U. S.
194 (1912); J. W. Hampton, Jr. & Co. v. United States, 276 U. S. 394

(1928). "Sound methods of insurance" is a standard which calls for
a wholesale "filling in of details," and details, too, which partake of
the essence of things. See Frankfurter, General Introduction to

the Insurance Commissioner, supra. The problem is reminiscent
of the objections urged against the same phase of the N. R. A. and the

A. A. A., and its solution is probably governed by the principles which

have been offered in support of this feature of those Acts. See Maurer,
Some Constitutional Aspects of the National Industrial Recovery Act

and the Agricultural Adjustment Act (1934) 22 Georgetown Law1.

Journal 207, 225.
24 Rules and Regulations issued March 9, 1933.
25 In Texas and Wisconsin by the statute itself, and in Kansas, Minne

sota and Nebraska by regulation, additional periods of grace for the

payment of premiums were also granted.
26 The standard regulations adopted at the National Convention of

Insurance Commissioners on April 7-8, 1933 ( see supra note 3) also pro-
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Closer questions are presented in some of the states where a less regu
lar procedure was followed. In Pennsylvania and Illinois, for ex

ample, the regulations were originally issued on the sole responsibility
of the Commissioner without specific statutory authority. In a subse
quent enactment 27 the Pennsylvania legislature ratified all action taken
by the Pennsylvania Commissioner, but this does not appear to have
been done in Illinois.28 in North Dakota, the legislature was out of
session at the time the emergency arose, and the Commissioner was

forced to act on the authority of the Governor, who declared the ex

istence of the emergency. In Montana, the Commissioner was faced
with the same dilemma, and claimed authority under the general code
provision.2* In Florida and Missouri the regulations were issued with
out any particular concern being shown about where the authority
lay. Whatever may be said of the irregularity of these exceptional
instances, it seems clear that where the legislature acted to meet a

recognized emergency, and delegated specific (but not necessarily de

tailed) authority to the state official to issue temporary restrictions,
and the regulations were issued in strict compliance with the statutory
authority, the measures were constitutionally sound.
The importance of the proposition lies in no detailed study of the

validity of particular enactments and regulations. That question is

largely academic now that the restrictions have been lifted in all but
a few of the states.so What is important is the emphasis offered by this
development of the past year to the growing conviction that the insur
ance business, having passed from the stage of a private enterprise to

vided for the allowance of loans or cash surrender values for the pur

poses of meeting taxes and interest on mortgages, and the payment
of hospital, medical, and funeral expenses.

27 Acts of 1933, No. 50, � 3 : "Any proclamation of the Insurance Com

missioner issued since the declaration of the general banking holiday
on March fourth, one thousand nine hundred and thirty-three, concern
ing the transaction of business by insurers within the limits defined
in section one of this act, is hereby ratified and confirmed in all re

spects."
28 Regulations were issued by the Illinois Superintendent of Insur

ance on March 13, March 21, and April 10 ; the statute was passed May
16, 1933, becoming effective as of that date.

29 "The Insurance Commissioner is hereby given power to do all

things necessary and convenient for carrying into effect the laws of

this State governing insurance companies, and may from time to time

promulgate necessary rules and regulations for the better protection
of the insuring public." Mont. Rev. Code (Choate, Supp. 1927) � 6124.

Similar authority under a general code provision was claimed in

Georgia, but no regulations were issued.
30 The latest available report indicates that the restrictions remain

in force in only four states: Illinois, Iowa, Michigan and West Virginia
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that of a business affected with a public interest^ is now entering upon
a third phase, (which is, perhaps, only the second stage exaggerated),
wherein it will assume the complete character of a public service func
tion. That the advances toward this goal which were made during the
emergency of the past year were not lost with the termination of that
emergency, is indicated by the recent and continuing activities of the
New York Superintendent of Insurance in the matter of rehabilitating
distressed insurance companies. This power of rehabilitation was

granted by the legislature at the same time authority was given to
issue the rules and regulations considered above.32 Unlike the regula
tions, however, this power of rehabilitation has been contested in the
courts. In Van Schaick v. National Surety Co.,33 the Appellate Divi
sion of the New York Supreme Court upheld the power of the Super
intendent to reorganize for purposes of rehabilitation a surety cor

poration into three new corporations designed to take over the assets
of the old, and to assume certain classes of its old obligations. In its
unanimous ruling to this effect, the Court said: "The Legislature
recognized that the problems confronting the insurance department
were incapable of immediate solution in each case by the Legislature
itself, and for that reason it empowered the superintendent of insur
ance to act quickly in the face of rapidly changing conditions. The
rehabilitation here under review was a step toward the removal of the
causes and conditions which have made such a proceeding necessary,
and was accomplished under the direction of the court. Under the

emergency powers granted to him, the superintendent of insurance had

authority to conduct the business and to use assets of the company in
rehabilitation to support the continuing operations of the National

Surety Company." 3* In thus sustaining the validity of the New York

emergency enactment, the court has placed the stamp of judicial ap
proval upon the measures taken to solve what has been called the
"most serious problem to have confronted Insurance Department of
ficials in a great number of years." 35

F. C. N.

31 See Patterson, supra note 23, at p. 12, where he says: "The insur
ance business is peculiarly one 'affected with a public interest,' in that
it combines with vast possibilities for social welfare exceptional op

portunities for abuse." Cf. supra note 22.
32 Laws of 1933, c. 40. The Insurance Field for February 8, 1934, at

page nine, states that the New York Legislature has extended the life
of this statute to March 1, 1935.

33 The complete title of the case is Application of People, by Van

Schaick, Superintendent of Insurance; In re National Surety Co.; In re

Kenlon Coal Co., 268 N. Y. S. 88 (1933).
34 Id. at p. 96. In connection with the problem discussed in note 23,

supra, consider the following statement by the Court: "It is well set
tled that the Legislature may enact a statute in broad outlines, leav
ing to the executive to arrange the details." (Ioid.)

35 Statement in a private communication by Mr. Harlan Justice,
Deputy Insurance Commissioner of West Virginia.
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RECENT DECISIONS

BANKRUPTCY�Provability of Claims�Future Rent.

The appellant leased premises to the appellee from 1928 to 1937. The
total rent reserved for the balance of the term after the bankruptcy
of the tenant -was $58,000. Alleging that the present rental value of
the premises is only $33,000, the landlord sought the difference, $25,000,
from the estate of his bankrupt tenant. A clause in the lease provided
that, "if bankruptcy proceedings are instituted by or against the
tenant * * * the tenant further agrees to pay each month to the land
lord the deficit accruing between the amount to be paid as rent, as

herein reserved, and the amount of rent received and collected, * * *

after the taking of possession by the landlord." Held, the appellant
has no provable claim against the estate of the bankrupt, either as a

general claim for future rent, or as a special claim under the indem

nity clause of the lease. Manhattan Properties, Inc., v. Irving Trust

Co., 291 U. S. � (1934).
This decision settles what has been a most difficult problem in the

administration of the Bankruptcy Act, namely, the right of a landlord

to prove a claim for rent accruing, or to accrue in the future, against
the estate of his tenant who has been adjudicated a bankrupt. The

problem lay in the interpretation of the following sections of the

Bankruptcy Act, 30 Stat. 544 (1898), 11 U. S. C. �� 1-111 (1926) : 63 (a)
4; 63 (b); 1 (11); and to some extent section 74, of the 1933 Amend

ment, 47 Stat. 1467 (1933), 11 U. S. C. Supp. VII � 202 (1933).
It is the view of the great weight of authority, that when a party

to an executory contract renounces his obligations, or renders himself

unable to perform them, before the time for performance arrives ac

cording to the terms of the contract, the party injured thereby has a

right at once to maintain an action for damages incurred by such an an

ticipatory breach. 3 "Williston, Contracts (1920) � 1337; Roehmv. Horst,
178 U. S. 1 (1900). Damages for such a breach are provable in bank

ruptcy proceedings against the debtor's estate therein, under section

63 (a) 4, of the Bankruptcy Act. Grant Shoe Co. v. Laird, 212 U. S.

445 (1909) ; In re Roudin Mfg. Co., 278 Fed. 663 (E. D. N. Y. 1921) ;

In re Pettingill, 137 Fed. 143 (D. C. Mass 1905). The filing of a peti
tion in bankruptcy by or against a party to an executory contract is

tantamount to an anticipatory breach within the purview of the Act,

and the damages resulting therefrom give rise to a provable claim,

provided, however, such claims be susceptible of liquidation. In re

Silverman, 101 Fed. 219 (W. D. Mo. 1899) ; Central Trust Co. v. Chicago

Auditorium Assoc., 240 U. S. 581 (1916); Maynard v. Elliot, 283 U. S.

273 (1931). These cases tend to support the view that section 63 (a)

4 of the Bankruptcy Act is not to be construed so as to prohibit proof

of a claim based upon a contract merely because the debt was not

"absolutely owing" when the proceedings were opened in bankruptcy.

In view of these opinions, it would seem that the objections to the

allowance of claims for rent accruing, or to accrue in the future, are
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removed, but the courts distinguish cases of the latter class, and gener

ally hold that the landlord cannot maintain a claim in bankruptcy for
rent to accrue under the existing lease, after the filing of the petition in

bankruptcy. In re Ells, 98 Fed. 967 (D. C. Mass. 1900) ; In re Arnstein,
101 Fed. 706 (S. D. N. Y. 1899) ; In re Roth and Appel, 174 Fed. 64

(S. D. N. Y. 1909); Slocum v. Soliday, 183 Fed. 410 (C. C. A. 1st, 1910);
In re MarshalVs Garage, Inc., 63 F. (2d) 759 (C. C. A. 2d, 1933). It has
been urged, not -without color of logic, that under section 63 (a) 4,
claims for future rent are based upon an express contract, and are

therefore provable in bankruptcy. This view has been sustained in

at least one instance. In re Chakos, 24 F. (2d) 482 (C. C. A. 7th, 1928).
The overwhelming weight of authority does not sustain this view,
and holds that a claim founded upon a contract must be a "fixed

liability absolutely owing at the time of the filing of the petition" in
order to be a provable claim within section 1 (11) of the Bankruptcy
Act. Colman v. Wlthoft, 195 Fed. 250 (C. C. A. 9th, 1912); In re

Hutchcraft, 247 Fed. 187 (E. D. Ky. 1918). Reading these clauses
of Section 63 (a) together it follows that, since rent is not due

until rent day, and is due only in consideration of the enjoyment of
the leased premises, the claim ia too contingent to be provable, especi
ally when a clause in the lease provides for reentry by the landlord,
in which event it is possible that no loss whatever will be incurred.
In re Roth and Appel, supra; In re Goldberg, 52 F. (2d) 156 (S. D.

N. Y. 1931); In re Hubbard, 57 F. (2d) 213 (W. D. N. Y. 1932). The

distinction upon which the holding in the principal case is based is,
"the diversity between duties which touch the realty and mere per
sonalty." Co. Litt. * 292 � 513: Central Trust Co. v. Chicago Audi

torium Assoc., supra; Gardner v. Butler & Co., 245 TJ. S. 603 (1918). It

is one that has obtained throughout the history of bankruptcy in the
United States. Lansing v. Pendergast, 9 Johns. 127 (N. Y. 1819);
Savory v. Stocking, 4 Cush. 607 (Mass. 1849) ; In re Croney, Fed. Cas.
No. 3411 (S. D. N. Y. 1875).
The principal case holds directly that, "the issue is not one of

power, for plainly Congress may permit such claims or exclude them."
It is not probable that the legislature intended such claims to be

provable since in no one of the successive acts of bankruptcy (Act of
April 4, 1800, 2 Stat. 19; August 19, 1841, 5 Stat. 440; March 2, 1867,
14 Stat. 517; July 1, 1898, supra, the one now in force) were claims

for future Tent mentioned as being provable in bankruptcy. While
there is merit in the contention that section 63 (b) should be con

strued so as to Include claims for future rent, such a construction is

contrary to the great weight of authority. B. & O. R. R. Co. v. Baugh,
149 U. S. 368 (1892) ; In re Roth and Appel, supra; 2 Collier, Bank
ruptcy (13th ed. 1923) � 1422.
The last clause of section 74 (a), (1933 Amendment), does not pro

vide for the provability of such claims as are demanded in the instant

case. This section provides that "a claim for future rent shall con

stitute a provable debt under section 63 (b) of this Act." Sections 73

to 76 of the Act of March 3, 1933, were enacted for the express pur-
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pose of allowing compositions and extensions not available to the

debtor, prior to the enactment of the amendment. It is obvious that
this provision, placed as it is in a context dealing only with a novel

procedure, was not intended to alter section 63 (b) as it stands in the

original Act.
The indemnity covenants of the principal case are to be distin

guished from such covenants as provide for the liquidation of dam

ages upon breach of the covenant to pay rent. If a lease provides,
by a separate covenant of the parties, for a stipulated sum to be paid
by the lessee to the lessor on the termination of the lease, whether

the land is enjoyed or not, a present indebtedness is created, and is a

valid provable claim against the estate of the insolvent tenant. Wm.
Filene's Sons Co. v. Weed, 245 U. S. 597 (1917) ;In re Sohechter, 39 F.

(2d) 18 (C. C. A. 3rd, 1930). However, a stipulation to pay a fixed
sum as liquidated damages in case the covenant be broken, will not
be enforced if the amount fixed is obviously! disproportionate to any

probable damages attendant upon a breach. In re Sholtz Mutual Drug
Co., 298 Fed. 539 (D. C. Colo. 1924) ; Kofhe v. Taylor Trust, 280 U. S.
224 (1930). A provable claim cannot be maintained against the estate

of an insolvent tenant for the breach of a covenant to pay rent in a

lease, wherein there is also a clause providing for reentry by the

lessor and satisfaction by the lessee for any loss of rent which might
be incurred owing to the termination of the lease. In such a case

there cannot be an ascertainment of damages until there has been a

reentry and a reletting, or until the term of the lease has expired.
In re Abrams, 200 Fed. 1005 (N. D. Iowa, 1913) ; In re Hubbard, supra.

B. B.

CONFLICT OF LAWS�Divorce�Domicile.

The defendant, domiciled in the District of Columbia, took up a

residence in Nevada, and after the expiration of the six weeks' period
required by the Nevada statute, instituted a suit for divorce from the

plaintiff. The plaintiff made an appearance in Nevada, and was

there served with process, which was not, however, filed with the

court. She entered an answer to the merits of the defendant's suit,
denying the grounds of cruelty alleged by him as the basis of his

suit. The defendant secured a decree of divorce, and returned imme

diately to the District of Columbia. The plaintiff instituted the pres

ent proceedings to secure support, and the defendant interposed an

answer setting up the divorce as a defense. Held, the defendant had

never acquired a bona fide domicile in Nevada, and therefore the

divorce secured was not a valid one so as to be entitled to full faith

and credit in the District of Columbia. Holt v. Holt, � Wash. L.

Rep_ � (Supreme Court of the District of Columbia, decided March

7, 1934).
By the great weight of authority, where a spouse goes outside the

matrimonial domicile and obtains a divorce without establishing a

bona fide residence in the foreign state, the decree of a court of that
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state is not binding in other states if the other party did not appear
in the suit, even though there was service of process, either con

structive or personal. Robins v. Robins, 103 N. J. Eq. 26, 142 Atl. 168

(1928); State v. Cooke, 110 Conn. 348, 148 Atl. 385 (1930); Fischer v.
Fischer, 254 N. Y. 463, 173 N. E. 680 (1930); Cochran r. Cochran, 173
Ga. 856, 162 S. E. 99 (1931) ; Reik v. Reik, 109 N. J. Eq. 615, 158 Atl. 519

(1932) ; Delanoy v. Delanoy, 216 Cal. 27, 13 P. (2d) 719 (1932) ; Larrick
v. Walters, 39 Ohio App. 363, 177 N. E. 642 (1932) ; Broder V. Broder,
122 Cal. App. 296, 10 P. (2d) 182 (1932); Johnson v. Johnson, 261 N. Y.
S. 523 (1933); Lefferts v. Lefferts, 262 N. Y. S. 671 (1933).
In the principal case it will be noted that the plaintiff voluntarily

answered the divorce suit in Nevada. Even this fact, however, ac

cording to the weight of judicial and academic opinion, does not

give jurisdiction to the Nevada court. The jurisdiction, it is held,
is not a personal matter to be conferred by consent of the parties.
The jurisdiction to grant a divorce depends on domicile, and without
bona fide domicile, there exists no authority to decree a divorce. An

drews v. Andrews, 188 U. S. 14 (1903); Frazier v. Frazier, 61 F. (2d)
920 (App. D. C. 1932); Frey v. Frey, 59 F. (2d) 1046 (App. D. C.

1932) ; Lister v. Lister, 86 N. J. Eq. 30, 97 Atl. 170 (1915) ; Anthony v.

Tarpley, 45 Cal. App. 72, 187 Pac. 779 (1919) ; Bonner v. Reandrew, 203

Iowa 1355, 214 N. W. 536 (1927) ; Goodrich, Conflict of Laws (1927) �
123. Cf. State v. Westmoreland, 76 S. C. 145, 56 S. E. 673 (1907);
Thompson v. Thompson, 89 N. J. Eq. 70, 103 Atl. 856 (1918); Knill v.
Knill, 195 N. Y. S.. 398 (1922).
There exists an apparent exception to the last mentioned rule.

Some courts have held that since the parties voluntarily submit to

the jurisdiction of the foreign court, they are estopped to deny the

validity of the decree of that court. Ellis et al v. Ellis, 55 Minn. 401,
56 N. W. 1056 (1893); Starbuck v. Starbuck, 173 N. Y. 503, 66 N. E.

193 (1903); Bledsoe v. Seaman, 77 Kan. 679, 95 Pac. 576 (1908);
Chapman v. Chapman, 224 Mass. 427, 113 N. E. 359 (1916); Gould v.

Gould, 194 N. Y. S. 745 (1922). But it should be noted that such de

cisions do not establish the proposition that the decree is, of itself,
valid. The decree is given effect merely because, as in collusion cases,

the parties may not be heard to complain of the consequences of their

own wrong nor be allowed to take the benefits of the decree and then

attempt to avoid its hardships. Goodrich, supra.
Some courts hold that a decree of divorce by a court having juris

diction of one party, but not of the matrimonial domicile nor of the

other party, is not entitled to recognition in the state of matrimonial

domicile under the full faith and credit clause of the Constitution,
but may be recognized on principles of comity. Perkins v. Perkins,
225 Mass. 82, 113 N. E. 841 (1916); Harding v. Townsend et al., 280

Mass. 256, 182 N. E. 369 (1932).
The court in the principal case follows the established federal rule

and the preponderance of judicial authority in state decisions. The

District of Columbia cases cited by the court in support of its holding
dealt with divorces secured in Virginia in which the requisite of
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bona fide residence was lacking. This case brings Nevada divorces
within the same category.

P. T. S.

CONFLICT OF LAWS�Domicile�Parent and Child.

At the time the defendant instituted divorce proceedings in Georgia,
the wife appeared personally, but the plaintiff, their child, was then

residing in South Carolina and was made neither a formal party to
the action nor was she served with process. A consent decree directed
the defendant to make a lump sum payment for his wife's alimony and
for the support of the child. Later a South Carolina court ordered
further payment for the plaintiff's maintenance out of the defendant's
property in that State in addition to that already commanded by the

Georgia judgment. Held, (Stone and Cardozo, JJ., dissenting), (1)
the Georgia court had power to determine the father's obligation to

support his child as an incident to its jurisdiction over the marriage
status; (2) the Georgia decree fixing permanent alimony for a child
is binding upon her although she was not made a formal party to the

suit; (3) the Georgia judgment is entitled to full faith and credit
in South Carolina. Yarborough v. Yarborough, 290 U. S. 202 (1933).
It has been consistently held that the "full faith and credit" clause

has no application to decrees of a court having no jurisdiction over

the subject matter, or of the res in a proceeding in rem. It is always
the prerogative of a court of the state wherein plenary recognition is

demanded of a foreign judgment, to deny it that force and effect if it
is found that the state rendering the decree lacked jurisdiction.
D'Arcy v. Ketchum, 11 How. 165 (1850) ; Barber v. Barber, 21 How. 582

(1858); Thompson v. Whitman, 18 Wall. 457 (1873); Cole v. Cunning
ham, 133 U. S. 107 (1890).
The Court in the principal case found that the plaintiff's domicile

continued to be that of her father in Georgia, in spite of her resi

dence in South Carolina. This conclusion was based upon the ground
that an infant cannot change its own domicile. Lamar v. Micou, 112

U. S. 452 (1884). Under this aspect, the power of the Georgia court to

adjudicate the rights of the parties legally within its jurisdic
tion could not be drawn into question by a foreign tribunal. To the

contrary, a judgment decreed under such circumstances is entitled to

the same binding force in the foreign state as in the state in which

it was rendered. Article IV, � 1, Constitution of the United States.

The extent of the defendant's obligation to support his child, there

fore, was a subject over which the Georgia court could make a fixed

determination. In legal contemplation the custody of a child, like a

res in a proceeding in rem, is continuously before the court of original
domicile until the child becomes of age, and the removal of the child

to another state does not deprive the court of its right to adjudicate.
Goodrich, The Custody of Children in Divorce Suits (1921) 7 Corn.

L. Q. 1. 7: Pinney v. Sulzen, 91 Kan. 407. 137 Pac. 987 (1914).
The dissent proceeds upon the premise that the plaintiff had become
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a domiciliary of South Carolina. Upon this hypothesis, it is unques
tioned that the infant's new domicile would have jurisdiction to pass

upon the relationship of parent and child, on the theory that it is the
forum most interested in the status of its citizens. Milner v. Gatlin,
139 Ga. 109, 76 S. E. 857 (1912); Groves v. Bartow, 109 Wash. 112,
186 Pac. 300 (1919); Beale, Progress of the Law (1920) 34 Haev. L.

Rev. 50, 57. Whatever finality the judgment possessed in Georgia, it
could not preclude South Carolina from providing for the future main

tenance of the child out of the father's property located within its

borders. Hood v. McGehee, 237 U. S. 611 (1915). It was an interest

which concerned South Carolina exclusively.
The "full faith and credit" clause should not be invoked to effect a

regulation of the internal policy of one state by the judicial proceed
ings of another. So, a state is not bound to enforce the penal laws
or judgments of another. Wisconsin v. Pelican Ins. Go., 127 U. S. 265

(1888) ; Daury v. Ferraro, 108 Conn. 386, 143 Atl. 630 (1928). Nor is a

state bound to give effect to a judgment of a foreign country. Hilton v.

Guyot, 159 U. S. 113, 182 "(1895).
The case is illustrative of the uncertainty which characterizes the

question of giving recognition to decrees of neighboring states. In a

measure, the majority opinion serves to confirm the prophecy of Pro
fessor Goodrich that the "future tendency will be constantly in the
direction of fuller and more complete recognition of decrees of sister
states." Goodrich, supra at 10.

A. M. T.

CONSTITUTIONAL LAW�Due Process�Presence of Accused at View.

The defendant was convicted of murder committed while perpe

trating a robbery. During the trial, the judge ordered the jury
to take a view of the actual scene of the crime. The defendant's
request to be present personally at this view was refused. The de
fendant appealed on the ground that such refusal was a denial of due

process of law under the Fourteenth Amendment of the Constitution
of the United States. Held, by a decision of five to four (Roberts,
Brandeis, Butler and Sutherland, JJ., dissenting), that the presence
of the accused at a view is not a condition of due process under the
Fourteenth Amendment. Snyder v. Commonwealth of Massachusetts,
290 U. S. � (1934).
The right of the accused to be present at his own trial is guaranteed

in prosecutions in federal courts by the Sixth Amendment, Gaines V.

Washington, 277 U. S. 81 (1928); and in state courts by the Four
teenth Amendment, Frank v. Mangum, 237 U. S. 309 (1915).
This right is guaranteed for the sole purpose of giving the accused

a full opportunity to defend himself. Yaldez v. United States, 244 U. S.

432 (1917); Howard v. Kentucky, 200 U. S. 164 (1906). Cf. Schwab v.

Berggren, 143 U. S. 442 (1892) ; Southerland v. State, 176 Ind. 493, 96

N. E. 583 (1911).
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By being present at the trial, the accused has the opportunity to

give advice and suggestions to his counsel, Powell v. ATabama, 287

U. S. 45 (1932) ; and to cross-examine his accusers, Dowdell v. United

States, 221 U. S. 325 (1911) ; Commonwealth v. Slavski, 245 Mass. 405,
140 N. E. 465 (1923).
At a view, the accused has none of these advantages. He may

neither ask nor answer questions, nor in any way interfere with the

acts, observations or conclusions of the jury. A record of everything
said and done is kept. If anything material was not observed, he

may prove the fact on trial and ask for another view. His presence
at a view is as unnecessary as it would be at motions made before or

after trial, or in the prosecution of appeals.
In this case it is not even intimated by counsel for the defendant,

nor, as pointed out by Mr. Justice Cardozo, was it possible that the

defendant sustained injury by not being present at this view. His

right to defend himself was not in any way impaired by his absence.

Nor was his right to be heard diminished thereby.
All the requirements of due process under the Fourteenth Amend

ment are satisfied if the accused is given sufficient notice and afforded

an adequate opportunity to defend. Holmes v. Conway, 241 U. S. 624

(1916) ; Cooke v. United States, 267 U. S. 517 (1925) ; Frank v. Man-

gum, supra; Powell v. Alabama, supra; People v. Thorn, 156 N. Y. 286,
50 N. E. 947 (1898).
"Where a proceeding does not violate the principles of due process,

the right of the state to regulate the procedure of its courts will not be

disturbed. Twining v. New Jersey, 211 U. S. 78 (1908) ;Maxwell v. Dow,
176 U. S. 581 (1900) ; Hurtado v. California, 110 U. S. 516 (1884).
The dissent in this case held strictly to the established rule

"that the privilege of the accused to be present throughout every

stage of his trial is of the very essence of due process." Hopt. v. Utah,
110 U. S. 574 (1884); Lewis v. United States, 146 U. S. 370 (1892). The

dissent's philosophy was that where a constitutional right is to be

determined, the value of such right should not be questioned. Patton

v. United States, 81 U. S. 276, 292 (1930).
The majority of the court did not deny the right of the accused to be

present at his own trial, but they limited this right to an existence

only when a fair and just hearing would be thwarted by his absence.

Furthermore, the court did inquire into the value of the right claimed

by the defendant, and found that the right of the accused to be present

at a view was "useless, or the benefit but a shadow." It held, there

fore that to nullify a sentence because of "gossamer possibilities of

prejudice to the defendant," would be to expose criminal law to

contempt, and even to discredit the great immunities assured by the

Fourteenth Amendment.
C. J. M.
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CONSTITUTIONAL LAW�Due Process�Railroads.

A statute of Virginia (Acts of 1930, c. 62) permitted the Highway
Commissioner, without notice or hearing, to order a railway company
to abolish any designated grade crossing and construct an overhead

when, in his opinion, necessary for public safety and convenience.
A demurrer entered by the railway company to an order of the State

Corporation Commission, demanding compliance with such a direction

by the Highway Commissioner, challenged the constitutionality of the
statute. The Virginia Supreme Court of Appeals sustained the validity
of the statute. From this ruling the railway company appealed. Held,
the statute was unconstitutional as conflicting with the due process
clause of the Fourteenth Amendment. Southern Railway Go. v. Vir

ginia, 290 U. S. 190 (1933).
In denying the constitutionality of the statute the Supreme Court

of the United States held itself bound by the construction put upon
the statute by the highest court of Virginia. Chicago, Milwaukee 8>
St. Paul Railway Co. v. Minnesota, 134 U. S. 418 (1890).
To require the abolition of an established grade crossing and the

outlay of money required to construct an overhead would take the

railway's property in a very real sense. An order of a railroad com

mission requiring a railroad company to expend money and use its

property in a specified manner is not a mere administrative order, but
is a taking of property, and for it to be valid there must be more than

mere notice and opportunity to be heard; the order itself must be

justified by public necessity and must not be unreasonable or arbi

trary. Washington ex rel. Oregon R. R. & N. Co. v. Fairchild, 224 U. S.
510 (1912). An order of a state railroad commission requiring a rail
road company to install and maintain scales amounts to a taking of

the company's property. Great Northern Ry. Co. v. Minnesota, 238
U. S. 340 (1915).
Admitting that there is a taking of property, the question is whether

the challenged statute meets the requirement of due process of law.

"When we consider the nature and the theory of our institutions of

Government, the principles upon which they are supposed to rest, and
review the history of their development, we are constrained to con

clude that they do not mean to leave room for the play and action of

purely personal and arbitrary power." Vick Wo v. Hopkins, 118 U. S.
356 (1886). If the order (of the commission) is arbitrary and un

reasonable, the taking is without due process of law and in violation

of the Fourteenth Amendment. Great Northern Ry. Co. v. Minnesota,
supra. "A finding without evidence is arbitrary and useless, and an

act of Congress granting authority to anybody to make a finding with
out evidence would be inconsistent with justice and an exercise of

arbitrary power condemned by the Constitution. Administrative orders

quasi-judicial in' character are void if a hearing is denied or if that

granted was inadequate or manifestly unfair." Interstate Commerce

Commission v. Louisville and Nashville R. R. Co., 227 U. S. 88 (1913).
In the case of Chicago, Milwaukee and St. Paul Ry. Co. v. Minnesota,
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supra, a commission was authorized and directed, if it found on the
filing with it by a railway company of copies of its schedule, that any
part thereof was in any respect unequal and unreasonable, to compel
the company to change the same and adopt such changes as the Com
mission "shall declare to be equal and reasonable." To that end, the
Commission was required to inform the company in writing in what
respect its charges were unequal and unreasonable, but no hearing
was provided for, no summons or notice to the company required,
before the Commission found What it was to find and declared what
it was to declare, no opportunity provided for the company to intro
duce witnesses before the Commission. This procedure was held to
have nothing resembling due process of law, and the issuance of a

peremptory writ of mandamus was declared to be unlawful because
in violation of the Fourteenth Amendment.
Against these cases it would require an elasticity of logic to hold

that the Virginia; statute here involved did not authorize the taking
of property without due process of law.
But the proposition is advanced that notwithstanding the seeming

lack of due process of law, and the apparent clash with the Fourteenth
Amendment, this statute was enacted under the police power of the

state, and, therefore, is not subject to the standards applicable to legis
lation under other powers. It. is well settled by former decisions that
a railway company may be required by the states, in the exercise of
their police power, to make streets and highways crossed by the tracks
of such companies reasonably safe and convenient for public use, and
this at their own expense. Great Northern Railway v. Clara City, 246

U. S. 434 (1918). But this last case does not bulwark the state's

position; their contention conflicts with the firmly established rule

that every state power is limited by the inhibitions of the Fourteenth
Amendment. A police regulation is subject to the equal protection of

the laws guaranty of the Fourteenth Amendment. Hall v. Geiger-Jones
Co., 242 U. S. 539 (1917). The police power of the state is not un

limited, but is subject to judicial review, and, when exerted in an

arbitrary or oppressive manner, laws enacted under it may be an

nulled as violative of rights protected by the Constitution of the United

States. McLean v. Arkansas, 211 U. S. 539 (1909). The fundamental

guarantees of the Constitution cannot be freely ignored if and when

ever some ostensible justification is advanced, and the police power

invoked. Adams v. Tanner, 244 U. S. 590" (1917) -Eubank v. City of
Richmond, 226 U. S. 137 (1912).
In the present case, and in most of the cases where similar statutes

were involved, the Supreme Court sustained or denied the validity of

the statute on purely legal considerations. Washington ex rel. Oregon
R. R. & N. Co. v. Fairchild; Chicago, Milwaukee & St. Paul Ry. Co. v.

Minnesota; Interstate Commerce Commission v. Louisville & Nashville

R. R. Co., all supra. There have been cases, however, where the Su

preme Court has not ignored the economic and sociological considera
tions which some think should control every decision, whatever legal
basis the case may have. Thus, in Chicago, Milwaukee & St. Paul Ry.
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Co. v. Tomvkins, 176 U. S. 167 (1899), the Court said: "When we

recall that, as estimated, over ten thousand millions of dollars are

invested in Railroad property, the proposition that such a vast amount

of property is beyond the protecting clauses of the Constitution, that
the owners may be deprived of it by the arbitrary enactment of any
legislature, state or nation, without any right of appeal to the Courts,
is one which cannot for a moment be tolerated."

P. D.

CONSTITUTIONAL LAW�Impairment of Contracts.

An action was brought on a contract made in 1923. The trial in
1930 resulted in a verdict for the appellee, to the amount of which

interest was added pursuant to the statute. (Section 480 of the Civil
Practice Act of New York, as amended by chapter 623 of the lawa of

1927, provides: "In every action now pending, or hereafter brought,
whereon any sum of money shall be awarded by verdict, report, or

decision upon a cause of action for the enforcement of or based upon
breach of performance of a contract, express or implied, other than a

contract to marry, interest shall be recovered upon the principle sum

whether theretofore liquidated or unliquidated, and shall be added to

and be a part of the total sum awarded.") On appeal, the Appellate
Division struck out the allowance of interest as not permissible with

respect to a claim arising before the statute was enacted. J. B. Pres

ton Co., Inc., v. Funkhouser, 256 N. Y. S. 681 (1932). The Court of

Appeals entertained the question presented under the contract clause

of the Federal Constitution, Article 1, � 10, and decided that the allow

ance of interest did not impair the obligation of the contract. J. B.

Preston Co., Inc., v. Funkhouser, 261 N. Y. 140, 184 N. B. 737 (1933) . The
court directed that the item of interest be restored, and from the judg
ment entered accordingly this appeal was taken. Held, the amendment

to Section 480 of the Civil Practice Act changes a rule of the common

law, but it conflicts with no constitutional guaranty. It prevents an

escape through procedural difficulties from the real obligation to make

full compensation for breach of contract. Funkhouser v. J. B. Preston

Co., Inc., 290 U. S. 163 (1933).
The claim in suit was admittedly for unliquidated damages. There

was no provision in the contract with respect to the recovery of in

terest in the case of breach. The opinion of the Court of Appeals
shows that at the time of the making of the contract, the law of New

York Was not clear and certain as to the allowance of interest. The

court stated the law as follows: "The question of the allowance of

interest on unliquidated damages has been a difficult one. The rule

on this subject has been in evolution. Today, however, it may be said

that if a claim for damages represents a pecuniary loss which may be

ascertained with reasonable certainty as of a fixed day, then the in

terest is from that day. The test is not whether the demand is liqui
dated. Was the plaintiff entitled to a certain sum? Should the de

fendant have paid it? Could the latter have determined what was due,
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either by computation alone or by computations in connection with
established market values, or other generally recognized standards?
Faber v. New York, 222 N. Y. 255, 118 N. B. 609 (1918)." J. B. Preston
Co., Inc., v. Funkhouser, supra.
The subject is certainly an appropriate one for legislative action in

order to provide a definite rule. The allowance of interest, in the
absence of statute, even where the claim is certain or liquidated, is in
a state of confusion. Some decisions are to the effect that the question
is in the sound discretion of the court, the claim to be allowed when
necessary in order to arrive at a fair compensation. Miller v. Robert
son, 266 IT. S. 243 (1924) ; De La Rama v. De La Rama, 241 U. S. 154
(1916) ; The Paquete Habana, 189 U. S. 453 (1903) ; Eddie v. Lafayette,
163 U. S. 456 (1896); The Demotte v. Whybrow, 263 Fed. 366 (C. C. A.
2d, 1920); Bernhard v. Rochester German Insurance Company, 79
Conn. 388, 65 Atl. 134 (1906) ; Frazer v. Bigelow Carpet Co., 141 Mass.

126, 4 N. E. 620 (1886) ; Faber v. City of N. Y., supra.
In a few jurisdictions the allowance of interest seems never to be an

absolute right, but to be allowed by the! jury in appropriate cases in
their discretion. District of Columbia v. Camden Iron Works, 15 App.
D. C. 198 (1899); Shoop v. Fidelity and Company, 124 Md. 130, 91 Atl.
753 (1914). In other jurisdictions a defendant is not chargeable with
interest, in the absence of an agreement that there shall be such, until
there has been a demand for payment of sums found to be due. Bacon
v. Bacon, et al., 266 Mass. 462, 165 N. E. 485 (1929); McManus v.

Burrows, 280 Mo. 327, 217 S. W. 521 (1919). When the damage is un

certain or unascertainabl� by computation at the time of the com

mencement of the action, it is generally held that no interest can be
allowed. Miller v. Miller, supra; see also Lewis v. Rountiee & Co., 79
N. C. 122 (1878).
It was contended in the instant case, that as to this appellant the

statute was unconstitutional as impairing the obligation of his con

tract. It seems apparent that the statute does not impair the obliga
tion of his contract although made prior to the enactment of the

statute, but on the other hand, is a means or instrumentality employed
by the court as a remedy in its effort to award the injured party fair

compensation. Waggoner v. Flack, 188 U. S. 595 (1902). There is a

distinction between the obligation of a contract, and the remedy given
to enforce that obligation. The obligation is the law which binds the

parties to perform their agreement, according to the essence, nature,
construction and extent. The remedy is the means employed to en

force the obligation. The remedy is subject to the control of the legis
lature of the state where the parties seek to enforce the right. Ex parte
Pollard, 40 Ala. 77 (1866). See also, Beeson v. Beeson, 1 Harr. 466

(Del. 1834) ; Cook v. Gray, 2 Houst. 455 (Del. 1862) ; Kingley v. Cous-

ing, 47 Me. 91 (1860) ; Rader v. Southeasterly Road District, 36 N. J. L.

273 (1873); Garland v. Brown, 23 Gratt. 173 (Va. 1873).
Morley v. Shore Railway Co., 146 U. S. 162 (1888), was an action

brought for failure to pay a judgment obtained before the passage of

an act of the legislature of New York, (Sess. Laws 1879, c. 538),
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reducing the former rate of interest payable on unpaid judgments. It

was contended that the law infringed a contract within the meaning
of the Constitution of the United States. The Court, speaking through
Mr. Justice Shiras, said: "After the cause of action, whether a tort or
a breach of contract, not itself prescribing interest till payment, shall
have been merged into a judgment, whether interest shall accrue upon

the judgment is a matter not of contract between the parties, but of
legislative discretion which is free, so far as the Constitution of the

United States is concerned, to provide for interest as a penalty or as

liquidated damaged for the non-payment of the judgment, or not to do

so. When such provision is made by statute, the owner of the judg
ment is, of course, entitled to the interest so prescribed until payment
is received, or until the State shall, in the exercise of its discretion,
declare that such interest shall be changed or cease to accrue. He

has no contract whatever on the subject with the defendant in the

judgment, and his right is to receive, and the defendants obligation to

pay, as damages, just what the state chooses to prescribe."
Merely because the act in question may be said to be retrospective

in character will not invalidate the statute, as it isi well settled that

retrospective laws which do not impair the obligation of contract or

partake of ex post facto laws are not condemned or forbidden by any

part of the Constitution of the United States. Satterlee v. Matthewson,
2 Pet. 410 (1829).
In Schules Pure Grape Juice Co., Inc., v. Mills, 623 N. Y. S. 754

(1933), it was held, that "Section 480 of the Civil Practice Act as

amended by chapter 623 of the law in 1927, allowing interest on un

liquidated claims is not retroactive." But the court in that case seems

to have misconstrued the statute, as the first sentence provided; "In

every action now pending or hereafter brought * * * interest shall be

added to and be a part of the total sum awarded." Its holding is

certainly overruled by the decision in the principal case.
B. J. L.

CONSTITUTIONAL LAW�Implied Powers�Congressional Regulation
of Choice of Presidential Electors.

Petitioners, as treasurer and chairman respectively of a political
committee accepting contributions and making expenditures to influ

ence the election of presidential electors, were indicted for failure to

file a statement showing contributions and expenditures as required
by the Federal Corrupt Practices Act [43 Stat. 1054 (1925), 2 U. S. C.

� � 241-244 (1926) ]. A demurrer, challenging the constitutionality of

the Act and the sufficiency of the indictment, was sustained upon the

latter ground. An appeal by the United States resulted in a reversal

of the order; the constitutionality of the Act and the sufficiency of

the indictment being upheld. 65 F. (2d) 796 (App. D. C. 1933). Pe

titioners took the case to the Supreme Court on certiorari. Held, the
Act was constitutional; of the ten counts in the indictment, eight
charging violaion of the Act were insuflicient; the two alleging con-
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spiracy to violate the terms of the Act were sufficient. Ada L. Bur
roughs and James Cannon. Jr. v. United States, 290 U. S. � (1934).
The petitioners contended that the sections of the Act relating to

presidential electors are unconstitutional for the reason that the Con
stitution confers upon State legislatures the exclusive power of ap
pointment over presidential electors, together with authority over

all acts relating thereto except the time of choosing such electors; it
following therefrom that there is no inherent or implied power in
Congress to regulate the appointment of such electors or any other
proceedings relating to them. The Court answered that this narrow

view of the congressional authority limited to the determination of
"the Time of chusing the electors, and the Day on which they shall

give their Votes ��*", (Constitution of the United States, Art. 2 � 1),
is without warrant. The Act does not interfere with the power of a
State to appoint electors or the manner in which their appointment
should be made; it deals solely with political committees organized
for the purpose of influencing elections in two or more States, and
with branches or subsidiaries of national committees, and excludes
from its operation State or local committees. Its operation, there
fore is confined to situations which, if not beyond the power of the
State to deal with at all, are certainly beyond its power to deal with

adequately. It in no sense invades any exclusive State power.

Congress cannot claim powers not granted to it by the Constitu
tion; the powers actualy granted must be given expressly or by neces

sary implication. Martin v. Hunter's Lessee, 1 Wheat. 304 (1816). The
necessary and proper clause does not vest in Congress simply those

powers indispensably necessary for the exercise of its express powers,
but includes every authority which may assist in the attainment of
that which is within its constitutional sphere. 1 Willoughby, Consti
tutional Law (2d ed. 1929) � 50. Each State appoints presidential
electors as its legislature directs and Congress may not interfere with
this right of appointment. In re Green, 134 U. S. 377 (1890); Mc-

Pherson v. Blacker, 146 U. S. 1 (1892); Maurer, Congressional and
State Control of Elections under the Constitution (1928) 16 George

town Law Journal 314. Congress does, however, determine "the
Time of chusing electors, and the Day on which they are to give their

Votes," Constitution of the United States, Art. 2, � 1, par. 4. As a

necessary implication, Congress may secure elections from the influ

ence of violence, corruption and fraud. Ex parte Yarbrough, 110

U. S. 651 (1884). The Congressional control over the election of its

members (Constitution of the United States, Art. 1, � 5), does not

Imply the Congressional power to regulate senatorial nominations.

Newberry v. United States, 256 U. S. 232 (1921). This last decision,
however, has been subjected to serious criticism and its value as a

precedent is doubtful. (1934) 47 Harv. L. Rev. 528. And despite that

holding, each House of Congress remains the final judge of "elec

tions, returns, and qualifications of its members", by Art. 1, � 5, of the
Constitution. The sovereign power of government to preserve its

departments and institutions from impairment or destruction, whether
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threatened by force or corruption, is the basis of the court's holding
in the present case. In re N'eagle, 135 U. S. 1 (1889).

U B. P.

CONSTITUTIONAL LAW�Police Power�Price Fixing.

A law of the State of New York (Laws of 1933, c. 158) rested a

Control Board with authority to regulate the milk industry of the
State, and to fix the minimum wholesale and retail prices to be
charged for milk handled within the State. Acting under this au

thorization, the Board fixed nine cents as the minimum price to be
charged for a quart of milk. The appellant sold two quarts of milk
and a loaf of bread worth five cents for a total charge of eighteen
cents, and was convicted of violating the order of the Board. The
New York Court of Appeals sustained the conviction, [People v. Neb-

Ma, 262 N. Y. 259, 189 N. E. 694 (1933)], and the defendant appealed
to the United States Supreme Court. Held, the statute was a valid
exercise by the State of its power to protect the public welfare, (Mc-
Reynolds, Van Devanter, Butler, and Sutherland, JJ., dissenting).
Nebbia v. People, 291 U. S. � (1934).
Apparently destined to be popularized as the New York Milk case,

this decision, both in actual results and in implications, goes far be
yond the decision in the Minnesota Mortgage Moratorium case [Home
Building & Loan Ass'n v7 Blaisdell, 290 U. S. � (1934)], decided at
the same term and by the same 5-4 division of the Court. Though
acompanied by some far-reaching declarations of principle, the latter
decision expressly limited itself to the particular terms of the statute
before it, and strongly relied upon the emergency factor in sustaining
the act. The present case says nothing of an emergency. Again,
the Blaisdell case presented a situation wherein the Court might well
have held that no substantial impairment of contract was involved
at all. The statute was a comparatively cautious one, and while the
Minnesota court conceded that it resulted in an impairment [249 N. W.
893 (Minn. 1933)], the Supreme Court was unwilling to go so far,
and held that no unreasonable impairment was involved, and that
it was only such an impairment that the contracts clause of the Con
stitution was designed to protect. The Milk case, on the other hand,
afforded no such opportunity for distinction. The statute in question
was an undisguised attempt on the part of the State legislature to
control the prices of a private industry, and seemed to fly in the face
of well-established constitutional principles as determined by the Su

preme Court in a plethora of precedent.
Hitherto, governmental price fixing has been strictly limited to

businesses clothed with a public interest. See Hamilton, Affectation
with a Public Interest (1930) 39 Yale L. J. 1089, and Boudin, Is Eco

nomic Planning Constitutional f (1933) 21 Georgetown Law Journal

253, 387. In Wolff Packing Co. v. Court of Industrial Relations, 262

U. S. 522 (1923), Chief Justice Taft attempted to catalogue such busi
nesses into those of a kind which depend for their exercise upon a

public grant or franchise (such as railroads), or those in which the
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proprietor is bound to serve all who apply (such as inn-keepers), or,
finally, those which the public itself might appropriately undertake
to conduct. The Milk case definitely rejects any such pigeon-holing
process, and adopts an entirely different standard. Mr. Justice Rob
erts, who delivered the opinion of the majority, stated that standard
as follows: "If the law-making body within its sphere of government
concludes that the conditions or practices in an industry make un

restricted competition an inadequate safeguard of the consumer's in
terests, produce waste harmful to the public, threaten ultimately to
cut off the supply of a commodity needed by the public or portend the
destruction of the industry itself, appropriate statutes passed in an

honest effort to correct the threatened consequences may not be set
aside because the regulation adopted fixes prices reasonably deemed
by the legislature to be fair to those engaged in the industry and to
the consuming public." And the constitutionality of these statutes
is to be tested only to determine if they are "arbitrary, discrimina
tory, or demonstrably irrelevant to the policy the legislature is free
to adopt, and hence an unnecessary and unwarranted interference
with individual liberty." This new standard makes the factual situa
tion of paramount importance. Formerly, the character of the business
was the controlling factor; now it is but one of a series of details in
a picture by which it is attempted to be shown that the public wel

fare demands the interposition of governmental control. So also the
existence of an emergency is but another detail in the picture, and
while its presence may add color, its absence does not necessarily rob

the picture of its force and form.
While it deplores the governmental interference in this case with

the rights of "the little grocer", and the wholesale departure from

precedent which the majority holding takes in sustaining this inter

ference, the dissenting opinion of Mr. Justice McReynolds seems to

quarrel with the decision of the Court principally in its abandonment
of what he considers a fundamental judicial prerogative. This aban

donment, if such it is, is shown in the following statement of Mr.

Justice Roberts: "So far as the requirement of due process is con

cerned, and in the absence of other constitutional restriction, a State

is free to adopt whatever economic policy may reasonably be deemed

to promote public welfare, and to enforce that policy by legislation
adapted to its purpose. The courts are without authority either to

declare such policy, or, when it is declared by the legislative arm, to

override it." And the answer of Mr. Justice McReynolds: "But plainly,
I think, this Court must have regard to the wisdom of the enact

ment. At least, we must inquire concerning its purpose and decide

whether the means proposed have reasonable relation to something
within legislative power�whether the end is legitimate and the

means appropriate." For many years, and especially since the ad

vent of Mr. Justice Holmes, with his philosophy that State legislation
should, whenever possible, be sustained, the Supreme Court has as

serted that the wisdom of legislative policies is not of its concern.

See Green v. Frazier, 253 U. S. 233 (1920) for an extreme example of
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this attitude. Hitherto, however, while asserting that the legislature
was the sole judge of the expediency of the policy adopted, the Court
had reserved to itself the right to question the propriety of the ac

tion to determine whether or not it interfered unreasonably with
individual rights. This reservation, applied in practise, actually
amounted, in almost every instance, to a review of the wisdom of the
action. It is the surrender, or partial surrender, of this reservation

of the right of judicial review that stamps the principal case with
such importance.
The decision has been widely heralded for the bearing it may

have upon the future of the national emergency legislation. Inas
much as the case involved only the Fourteenth Amendment, the Court
seems to have gone out of its way to say: "The Fifth Amendment
in the field of federal activity, and the Fourteenth, as respects State

action, do not prohibit governmental regulation for the public wel
fare." This might fairly be interpreted to mean that there is nothing
invalid in the N. R. A. and the A. A. A. as far as due process, interfer

ence with liberty of contract, or deprivation of private property are

concerned. This conclusion has already been reached by lower fed
eral courts. As regards the A. A. A., see United States v. Galistan

Pakers, Inc., 4 F. Supp. 660 (N. D. Cal. 1933); for the N. R. A., see

Victor et al v. Ickes, 61 Wash. L. Rep. 870 (1933). There yet remain,
however, the more difficult questions of an unconstitutional delega
tion of legislative power, and (most important of all) federal inter
ference with purely local affairs. See Maurer, Some Constitutional

Aspects of the National Industrial Recovery Act and the Agricultural
Adjustment Act (1934) 22 Georgetown Law Journal 207.

F. C. N.

CONSTITUTIONAL LAW�Police Power�Sterilization of Defectives.

The plaintiff was adjudged a mental incompetent, and her legal
guardian applied to the Board of Commissioners for authority to

have a sterilization operation performed upon her, under the North
Carolina statute, (Pub. Laws of 1929, c. 34). From an order of the
Board directing that the operation be performed, the plaintiff ap

pealed. Held, the statute was violative of the due process clause of
the State and Federal constitutions in failing to provide for adequate
notice and hearing. Brewer v. Valk, 204 N. C. 186, 167 S. E. 638

(1933).
In declaring the statute unconstitutional, the court conveniently

indicated in just what particulars due process was lacking, and the

legislature immediately proceeded to remedy these defects by a new

act, providing for notice, appearance, hearing, and appeal, (Pub. Laws
of 1933, c. 224).
Shortly before the decision in the instant case, the Oklahoma Su

preme Court had occasion to pass upon the constitutionality of the
Oklahoma statute, (Laws of 1931, c. 26), providing for the steriliza-
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tion of inmates of state institutions about to be released, who are af
flicted with insanity, idiocy, imbecility, feeble-mindedness, or epi
lepsy. Here, under this1 statute, an order for the sterilization of an
inmate of a state institution for the insane was held valid. State v.

Main, 162 Okla 65, 19 P. (2d) 153 (1933).
Oklahoma was the thirtieth State to adopt human sterilization legis

lation. The other twenty-nine States are: Alabama, Arizona, Califor
nia, Connecticut, Delaware, Idaho, Indiana (the first State to act,
Laws of 1907, c. 215), Iowa, Kansas, Maine, Michigan, Minnesota, Mis
sissippi, Montana, Nebraska, Nevada, New Hampshire, New Jersey,
New York, North Carolina, North Dakota, Oregon, South Dakota, Utah,
Vermont, Virginia, Washington, West Virginia, and Wisconsin. In

Nevada, New Jersey, and New York the original statutes, were held

unconstitutional, and no attempt was made to supply their deficiencies
by new enactments. Thus twenty-seven States today have effective
sterilization laws. Most of these statutes provide for sterilization only
in the case of feeble-minded, insane, or epileptic persons who are in
mates of State institutions. Twelve States also apply their laws to

habitual and various other types of criminals. These are: California,
Connecticut, Delaware, Idaho, Iowa, Kansas, Nebraska, North Dakota,
Oregon, Utah, Washington, and! Wisconsin. In Delaware, Maine, and
North Carolina persons who are not inmates of State institutions

may be sterilized upon voluntary application, and in Vermont sterili
zation may in no case be ordered unless the patient consents.
In fourteen of the above States (Idaho, Indiana, Iowa, Kansas,

Michigan, Nebraska, Nevada, New Jersey, New York, North Carolina,
Oklahoma, Utah, Virginia, and Washington) the constitutionality of

the sterilization enactments has been attacked on various grounds in

eighteen reported cases. In Landman, Human Sterilization (1932) 297,
an unreported case from Oregon is also listed as having held the Oregon
statute (Laws of 1917, c. 279) unconstitutional. Gline v. Oregon State

Board of Eugenics, Circuitj Court of Marion County (Ore. 1921). In

eight of the reported cases the particular statute was held unconstitu
tional, and in ten the validity of the statute was sustained.
The arguments urged against the constitutionality of the statutes

in these cases are reducible to five: (1) The statute is violative of the

due process clause of the State constitution, or the Fourteenth Amend

ment of the Federal Constitution, or both, in failing to provide for

adequate notice and hearing. The statute was declared invalid on this

ground, either alone or in conjunction with other grounds, in the

following cases: Brewer v. Talk, supra; Cline v. State Board, supra;
Williams v. Smith, 190 Ind. 526, 131 N. E. 2 (1921); Davis v. Berry, 216
Fed. 413 (S. D. Iowa 1914). The statute was sustained over the same

objection in State v. Main, supra; State v. Troutman, 50i Idaho 673,
299 Pac. 668 (1931); Davis v. Walton, 74 Utah 80, 276 Pac. 921 (1929);
State v. Sehaffer, 126 Kan. 607, 270 Pac. 604 (1928); In re Salloum,
236, Mich. 478, 210 N. W. 498 (1926)-, Smith v. Command, 231 Mich.

409, 204 N. W. 140 (1925); Buck Y.Bell, 143 Va. 310, 130 S. E. 616
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(1925), and on appeal ta the United States Supreme Court, Buck v.

Bell, 274 U. S. 200 (1927).
(2) The statute is an arbitrary and unreasonable exercise of the

State police power, violative of the fundamental rights of life, liberty,
and the pursuit of happiness, to which every individual is entitled.
On this ground, wholly or in part, the statute was declared invalid in

the following cases: dissenting opinion in Smith v. Command, supra;
Osborn v. Thomson, 171 N. Y. S. 1094 (1918); In re Thomson, 169

N. Y. S. 638 (1918) ; Davis v. Berry, supra. The statute was upheld
over this contention in State v. Main, supra; Clayton v Board of Ex
aminers, 120 Neb. 680, 234 N. W. 630 (1931) ; State v. Troutman, supra;
Davis v. Walton, supra; State v. Schaffer, supra; Buck v. Bell, supra
(both in the lower court and on appeal) ; In re Salloum, supra; Smith
v. Command, supra.

(3.) The statute is violative of the equal protection clause of the
Fourteenth Amendment of the Federal Constitution in that it applies
only to institutionalized defectives. On this ground, in whole or in

part, the statute was held unconstitutional in the following cases:

Osborn v, Thomson, supra; In re Thomson, supra; Haynes v. Lapeer,
201 Mich. 138, 166 N. W. 938 (1918); Smith v. Board of Examiners, 85
N. J. L. 46, 88 Atl. 963 (1913). The statute was sustained over this

objection in Davis v. Walton, supra; State v. Schaffer,' supra; Buck
v. Bell, supra (both cases) ; In re Salloum, supra; Smith v. Command,
supra.

(4.) The statute is violative of the State constitution in that it

provides for the infliction of a cruel and unusual punishment. This

point prevailed in the dissenting opinion in Smith v. Command, supra;
Mickel v. Heinrichs, 262 Fed. 687 (D. C. Nev. 1918); Davis v. Berry,
supra. It failed of conviction in State v. Feilen, 70 Wash. 65, 126
Pac. 75 (1912), where the operation was admittedly ordered as a pun

ishment, but where the court decided that sterilization did not amount

to a "cruel and unusual punishment" within the constitutional prohi
bition. The same objection was overruled on the ground that the
statute was not penal but therapeutic in its purpose, in State v. Main,
supra; Clayton v. Board, supra; State v. Troutman, supra; Davis v.

WflMon, supra; State v. Schaffer, supra; Buck v. Bell, supra (both
cases) ; In re Salloum, supra; Smith v. Command,, supra.
(5). The statute is violative of the prohibition in the Federal Con

stitution against the passage of a bill of attainder (Art. I, � 10).
This argument was presented in only one case, Davis v. Berry, supra.
The statute there involved, (Acts of Iowa (1911), c. 129) provided that

persons twice convicted of sexual offenses should be sterilized. The
statute made the order for sterilization automatic upon the commis

sion of the second offense. It thus came within the definition of a

bill of attainder as a legislative act which inflicts punishment without
jury trial [Cummings v. Missouri, 71 U. S. 277 (1867)], and it was

therefore declared to be unconstitutional.
The leading case is Buck v. Bell, 274 U. S. 200 (1927), the only de

cision of the United States Supreme Court on the point. In that case



REGENT DECISIONS 619

the validity of the Virginia statute (Laws of 1924, c. 394) was upheld.
Considering the importance of the proposition involved, the opinion
of the the Court, delivered by Mr. Justice Holmes, with Mr. Justice
Butler dissenting, is unsatisfactorily brief. The eugenics question is

wholly ignored; the only legal principle offered to support the con

clusion is the right of the State police power to protect the public
welfare, with an analogy of the right of the State to call upon "the
best citizens for their lives"; and the only citation is Jacobson v.

Massachusetts, 197 U. S. 11 (1905), where the Massachusetts compul
sory vaccination law was upheld. As warranted as this application of
the Jacobson decision would be an extension of the principle of Buck
v. Bell to sustain a statute prescribing euthanasia or communal habi
tation. The argument that the statute, in limiting its application to
inmates of State institutions, was a violation of the equal protection
clause of the Federal Constitution, was dismissed with the curt sen

tence: "It is the usual last resort of constitutional arguments to

point out shortcomings of this sort." (Nevertheless, this "last resort"

was considered sufficiently strong to invalidate the statutes of New

York, New Jersey, and Michigan, as indicated under heading 3, supra) .

The opinion is chiefly distinguished for the superficial persuasiveness
of its observation that "Three generations of imbeciles are enough."
However, it is futile at this late date to dispute the1 merits of the

Buck v. Bell decision. Whether for better or for worse, it has definitely
committed this country to the cause of sterilization. (See Landman,
supra). Since 1927, when the decision was rendered, no less than

eighteen separate sterilization statutes have been enacted, many of

them, naturally enough, following the pattern of th� Virginia statute.
So also, in the six cases which have since arisen, the five in which the
laws were sustained, leaned heavily upon the authority of the United
States Supreme Court, and the sixth (the principal case) was careful
to distinguish the North Carolina statute from the Virginia act sus

tained in Buck v. Bell.
More satisfactory is the decision of the Utah Supreme Court in

Davis v. Walton. 74 Utah 80. 276 Pac. 921 (1929). In that case the

validity of the Utah statute ((Laws of 1925, c. 82, as amended by the

Laws of 1929, c. 59 and 75) was upheld, but the court refused to sustain

its application to the defendant. The statute provided for the steriliza
tion of sexual criminals, and the prospective victim, serving a sentence

for robbery, was found to be a sodomist. Nevertheless the court over

ruled the order for his sterilization on the ground that his abnormal

behavior was acquired and not inherited, in which event nothing was

to be gained by rendering the defendant incapable of procreation.
This conclusion .finds favor with Dr. Landman, who, in his valuable

work on the subject (Landman, Human Sterilization (1932) 106), has
this to say of the decision: "Unwarranted biologic and eugenic find

ings of an over zealous and over ambitious board of so-called experts
may thus be checkmated by a more sane judicial tribunal."
There is a faint intimation in the principal case that the North

Carolina court is inclined to adopt the theory and policy of the Utah
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court. The North Carolina statute was not glaringly violative ol the
due process clause. The court magnified its defects1 in making them
the nominal ground of decision, but the case might well have been de
cided on the unfairness of an application of the statute to the peculiar
circumstances of the case. This is suggested by Dr. Landman in (1933)
24 Journal of Criminal Law and Criminology 400, 407, where he says:
"It might well be that the court declared the North Carolina statute

illegal because it could not see a virtuous woman sterilized for no good
reason."
It is doubtful, however, if courts in general will be willing to assume

the burden of reviewing the individual eugenic and sociological prob
lems involved in each case coming before them. The scope of the prob
lem may be suggested by noting the fact that various estimates place
the total of sterilizations to date performed in this country at a figure
somewhat in excess of fifteen thousand.

F. C. N.

CORPORATIONS � Reorganization�Receiver's Sale� NomAssenting
Creditors,

Desiring reduction of a debenture indebtedness, after continued

losses, a corporation defaulted payment of the interest thereon, and

adopted a re-organization plan providing for a new corporation to take

over all assets of the old firm. The reduction was to be accomplished
by an issue of one-half the amount of existing debentures in exchange
for those extant, and no provision was made for dissenting debenture

holders. Over 95 per cent of the debentures were deposited under the

plan. The reorganization committee commenced this suit for appoint
ment of receivers, and a judicial sale of the corporate property, and

the corporation joined in the bill. The bill failed to allege that the

corporation was insolvent or unable to meet interest, but the lower

court proceeded to appoint receivers. Before the order of judicial
sale, as applied for, the trustee of the debentures, at the request of the

committee, declared the principal thereon due, recovered judgment,
and intervened, thereby precipitating the corporation into insolvency.
The lower court confirmed the sale of all the property to the new cor

poration free of the old corporate obligations. The petitioners are non-

assenting debenture holders, objecting that the court lacked jurisdic
tion as to them. Held, the receiver's sale to the reorganization com

mittee was fraudulent as to the non-assenting debenture holders.

Having failed to obtain assent of all security holders to its plan, the
committee sought the aid of a court of equity to compel the minority
acquiescence. The law affords no warrant for so abridging the rights
of individual creditors. First National Bank of Cincinnati v. Flershem,
290 U. S. � (1934).
In reaching the result, the Court said, "we have no occasion to con

sider under what circumstances a Court of Equity may, through ap

pointment of receivers and judicial sale, lend aid to protect the inter

ests of creditors and effect a reorganization of an insolvent corpora-
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tion. The case before us is of a different character. While defaulting
on its debentures, the corporation continued its business operations
and paid its merchandise indebtedness. Insolvency was not present or
imminent. It defaulted, although the amount of cash on hand was so

large that, even if the interest had been paid, the surplus of cash re

maining would have been more than was then required for working
capital."
Where the stockholders of the debtor corporation are admitted to

membership in the corporation formed to acquire title to the property
of a debtor corporation through a judicial sale, in pursuance of an

arrangement made prior to the sale, and the claims of creditors are

not provided for, such transfer is fraudulent as to the creditors not

provided for. Northern Pacific R. R. Co. v. Boyd, 228 U. S. 482 (1912) ;
Kansas City Southern R. R. Co. v. Guardian Trust Co., 240 U. S.
166 (1915).
The cases where the federal courts exercised this power of reorgani

zation in aid of reorganization upon the ground of insolvency, dealt
with railroads or public utilities where continued operation of the

property and preservation of its unity seemed to be required in the

public interest. In re Metropolitan Ry. Receivership, 208 U. S. 90

(1907); Kansas Terminal R. R. Co. v. Central Union Trust Co., 271

U. S. 445 (1926). Moreover, in all these cases the sale was made upon

foreclosure.

In Leadville Coal Co. v. McCreery, 141 U. S. 475 (1891), where the

defendant corporation had allowed the receivership of a rolling mill to
proceed nine months without answering, and creditors did not object
until after the decree of sale, the Court refused to decide whether

originally the suit should have been allowed. In the present case, it

was held immaterial that the corporation became insolvent later, be

fore the order of sale. The lack of equity in the bill when filed is not

cured by the insolvency later occurring. The fact that the means em

ployed to effect the fraudulent conveyance was the judgment of a

Court does not remove the taint of illegality. Jackson v. Ludeling, 21

Wall. 616 (1874). Cf. Northern Pacifia, R. R. Co. v. Boyd, 228 U. S.

482 (1912).
In Moore v. Splitdorf Elec. Co., 114 N. J. Eq. 358, 168 Atl. 741 (1933),

it was held that in pursuance of a plan of reorganization which in

volved the sale of a large part of the assets of an insolvent company

to a new company, and its directors were practically the same as those

of the old company, where upon inquiry the sale was found to be fair

and the plan of reorganization one of interest to both creditors and

stockholders, a minority holder of debenture bonds of the admittedly
insolvent corporation may not be compelled against his will to sur

render his bonds and accept in lieu thereof stock in new company

without first being afforded the alternative of receiving his propor

tionate share of the proceeds of a conventional sale of all the property
of old company. In Eollister v. Stewart, 111 N. Y. 644, 19 N. E. 782

(1889), it was held that trustees under a railroad mortgage had no

right, against the objection of a bondholder, when the company be-
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came financially embarrassed, to join with the other bondholders in a

reorganization scheme which contemplated a substitution of mortgages
and so altered the bondholder's contract, but that the scheme of re

organization could only be made effective in one of two ways�by the
consent of all the bondholders, or by a foreclosure cutting off their
lien, and so enabling a new corporation to make its own mortgage
in its own way. "The plaintiff has a clear right to stand on his con

tract. The proposition is too plain for argument. Unless railroad

syndicates or committees are to be put above the constitution, the
trustees cannot set aside and change their contract with the plaintiff,
without his consent."

V. P. M.

EVIDENCE�Dying Declarations�Admissibility.

Two days after the appellant's wife was found in a state of collapse,
when her condition had greatly improved, she called her nurse and
made the alleged dying declaration, "Dr. Shepard has poisoned me."
At that time it was not thought by her physicians' that she was seri

ously ill, and there had been no diagnosis of poison as the cause of her
distress. Upon a writ of certiorari to the United States Supreme
Court, the appellant petitioned to have the judgment reversed upon the

ground that the admission of the alleged dying declaration was error.

Held, the words spoken by the wife were not admissible as a dying
declaration. Shepard v. United States, 290 U. S. 96 (1933).
Dying declarations have been universally recognized as an exception

to the hearsay rule since the early case of Wright v. Littler, 3 Burr.

1244 (1761). The principle upon which dying declarations are ad
mitted is that the nearness of death creates a state of mind in

which the statements of the declarant are presumed to be free from

all ordinary motives to misstate. The criterion adopted is based upon
the declarant's belief in death. Absence of all hope of! recovery and
an appreciation by the declarant of a speedy and inevitable death is

the preliminary foundation necessary to make a dying declaration

admissible. Sealey v. State, 89 Fla. 439, 105 So. 137 (1925). There

must be an' expectation of impending and almost immediate death from

causes then operating. The Queen v. Jenkins, L. R. 1 Cr. Cas. 187

(1869). Before a dying declaration is admissible, proof of the certainty
of speedy death and declarant's loss of hope of recovery must be made.

People v. Falletto, 202 N. Y. 494, 96 N. E. 355 (1911).
In this case, when the deceased spoke the words, "Dr. Shepard has

poisoned me," she had measurably recovered from her illness of two

days before, her mind had cleared, and her speech was rational. There

was no thought that she was in danger of her life, still less that her

case was hopeless. Furthermore, she could not have been certain

that the appellant had poisoned her, because at that time there had not

been an examination of the contents of the cup from which she drank.

Therefore the statement to the nurse was mere conjecture. It was

clearly not a dying declaration.
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Homicide may not be imputed to the appellant on the basis of mere

suspicion. To let the declaration in, it must be shown that the de
clarant had knowledge as to the acts declared. 3 Wigmore, Evidence
(2d ed. 1923) � 1445 (2). And it is a question for the court, and not

the jury, whether the statement is one of fact or opinion. McDaniel's

Case, 8 Sm. & M. 401 (Miss. 1847); Chism's Case, 70 Miss. 754, 12 So.
855 (1893).
Since the deceased was not testifying to a fact, but was merely

stating her opinion, it was error| to admit it as a dying declaration.

Jones v. State, 79 Miss. 309, 30 So. 759 (1901); State v. Wilks, 278 Mo.

481, 213 S. W. 118 (1919); Stevens v. Commonwealth, 221 Ky. 222,
298 S. W. 678 (1927). In Marshall v. State, 219 Ala. 83, 121 So. .72

(1929), where the deceased had charged the defendant with shooting
him while he was asleep, it was held that the declaration was inad

missible because the defendant could not, while in a state of uncon

sciousness, have ascertained the identity of his assailant.

What is decisive is the state of mind, and the declarant must have

spoken with a realization of impending doom. The court must be

satisfied that the declarant was fully aware that recovery was im

possible. And in this particular the requirement of the law is

stringent. Carver v. United States, 164 U. S. 694 (1897).
It is proper for the court to admit evidence for the defendant show

ing that the deceased did not in fact expect to die. Whitehead v. Com

monwealth, 200 Ky. 440, 255 S. W. 93 (1923). The burden is upon the

state to prove that the declarant had lost all hope of recovery. Eanly
v. State, 129 Miss. 486, 92 So. 627 (1922). If the jury is not convinced

beyond a reasonable doubt that the deceased, at the time of the making
of the declaration, was in extremis, then they should disregard it.

People v. Rulia Singh, 182 Cal. 457, 188 Pac. 987 (1920). The doctrine

is carried so far that a dying declaration was held inadmissible where

the deceased had thought there was a slight chance to recover, although
the physician had told him that recovery was impossible. People \.

Sarzano, 212 N. Y. 231, 106 N. B. 87 (1914).
H. E.

EVIDENCE�Privileged Communications�Admissibility.

Statements made in a letter to the defendant's wife, which were dic

tated by the defendant to his stenographer, were admitted as evidence

against the defendant in a federal prosecution for using the mails to

defraud. The defendant appealed on the ground that the communica

tion was privileged. Held, in the federal courts, in the absence of

congressional legislation, the competency of a witness in a criminal

trial is to be determined by the principles of the common law and not

by local statute. So determined, a communication between husband

and wife is not privileged when it has been voluntarily disclosed to

the husband's stenographer. Wolfle v. United States, 290 U. S. �

(1934).
The general rule of evidence in the federal courts is that the courts

should follow the local laws of the state where they are located.
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Judiciary Act of 1789, 1 Stat. 73 (1789), 28 U. S. C. � 725 (1926).
"But by a singular and indefensible construction, criminal cases were

held not to be included within the meaning of the statute." 1 Wigmore,
Evidence (2d ed. 1923), � 6. Because of this inapplication the courts in
the different jurisdictions have adopted one of two rules. The first holds
that the local rules of evidence in force at the time the courts of the
United States were established by the Judiciary Act of 1789 should

govern. United States v. Reid, 12 How. 360 (1851). The second holds
that the rule of evidence is governed by common law principles as

interpreted and applied by federal courts. Rosen v. United States, 245

U. S. 467 (1918). The Rosen case made final and complete the gradual
overruling of the Reid Case begun in Logan v. United States, 144 U. S.
263 (1892), and Benson v. United States, 146 U. S. 325 (1892). Never

theless in Jin Fuey Moy v. United States, 254 U. S. 189 (1920), the
Supreme Court reverted to the ruling in the Reid Case. It was not

until the decision in Funk v. United States, 290 U. S. � (1933), noted
at p. 626), that the confusion of these cases was dissolved. It is inter

esting to note that the court, in the principal case, studiously avoid3

any discussion of these or any other Supreme Court decisions on the

point. The reasoning upon which it bases its decision, however, is
the precise reasoning of the court in the Rosen Case, where it said:
"In the almost twenty years which have elapsed since the decision of
the Benson case, the disposition of courts and of legislative bodies to

remove disabilities from witnesses has continued, as that decision

shows it had been going forward before, under dominance of the con

viction of our time that the truth is more likely to be arrived at by
hearing the testimony of all persons of competent understanding who

may seem to have knowledge of the facts involved in a case, leaving
the credit and weight of such testimony to be determined by the jury
or by the court, rather than by rejecting witnesses as incompetent,
with the result that this principle has come to be widely, almost uni
versally, accepted in this country and in Great Britain." (p. 431).
The conclusion in the principal case quiets an almost irreconcilable

conflict among federal cases involving the admissibility of written

communications. The proposition that a husband and wife are in

competent to render testimony for! or against each other, either in a

civil or criminal case, appears to have been recognized in the common

law from the time of Lord Coke. 1 Wigmore, Evidence (2d ed. 1923)
� 600. This incompetency was absolute and did not rest on privilege;
the consent of either party or both parties did not alter the nature of
the disqualification. Ex parte Beville, 58 Fla. 170, 50 So. 685 (1909).
This disqualification has been gradually removed by legislation in

England and the United States, Wigmore, supra, � 602. And see Funk

v. United States 290 U. S. � (1933), discussed infra at p. 626.

The rule has continued to obtain, however, under the protection of a

privileged communication. Stocker v. Stocker, 112 Neb. 565, 199 N. W.

849 (1924). The foundation for the general rule that immunity is

afforded to private or confidential communications between husband

and wife, is the protection of marital relations, and the reluctance of
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the courts to approve any doctrine which might tend to interfere with
those relations. Hunter v. State, 10 Okla. Crim. 119, 134 Pac. 1134

(1913); People v. Hayes, 140 N. Y. 484, 35 N. E. 951 (1894); Bird, v.

State, 57 Miss. 243 (1879).
As the prohibition under the common law rule and statutory enact

ments is directed against the testimony of a husband or wife concern

ing a confidential communication, and not against the testimony of a
third person regarding such a communication, there is no reason for

excluding the testimony of such third persons. The doctrine is well

settled, that a person who overhears a conversation between man and

wife, whether by design or accident, or whether secretly or openly,
and with or without their knowledge, may testify as to what he has

heard, although the communication may be, as between the parties
themselves, one of a confidential nature. Hopkins v. Grimshaw, 165

U. S. 342 (1897); Jacobs v. United States, 161 Fed. 694 (C. C. A. 1st,
1908); State v. Wallace, 162, N. C. 622, 78 S. E. 1 (1913); State V.

Laudis, 86 N. J. L. 230, 90 Atl. 1098 (1914); Martin v. Martin, 267

Mass. 157, 166 N. E. 820 (1929).
"Written communications between husband and wife fall under the

privilege granted confidential relations. This ban of privilege is lifted,
however, when the communication comes into the hands of a third

person. People v. Baender, 68 Cal. 49, 228 Pac. 536 (1924) ; State v.

Nelson, 39 Wash. 221, 81 Pac. 721 (1905); Lloyd v. Pennie, 50 Fed. 4

(N. D. Cal., 1892). When the letter has come into the hands of a

third person with the connivance of the addressee, it is not clear

whether the communication is admissible or not. It is admitted by
some courts on the theory that by its delivery to a third party it is

deprived of its confidential character. McNeill v. State, 117 Ark. 8,
173 S. W. 826 (1915) ; People v. Hayes, supra. It would seem that such

a situation comes directly within the prohibition against allowing the

spouse to testify himself, and a number of courts so hold. Wilkerson

v. State, 91 Ga. 729, 17 S. E. 990 (1893) ; Scott v. Commonwealth, 94 Ky.
511, 23 S. W. 219 (1893) ; Mahner v. Linck, 70 Mo. 380 (1897).
State courts have long held, as the United States Supreme Court

now holds, that a letter by one spouse to another, dictated to a third

person, is not a confidential communication from husband to wife, so

as to fall within the pale of the prohibition. State v. Young, 97 N. J. L.

601, 117 Atl. 713| (1922) ; Drew v. Drew, 250 Mass. 41, 144 N, E. 763

(1924). In these cases the contents of the letter were not directly
communicated by one spouse to another, but to a third person, and

it was held that to permit the contents of the communication to come

to the knowledge of a third person, for any purpose whatever, destroys
the element of confidence. State v. Hoyt, 47 Conn. 418 (1880) ; People
v. Mitchell, 61 Cal. App. 569, 215 Pac. 117 (1923). But see Common

wealth v. Fisher, 221 Pa. 538, 70 Atl. 865 (1908).
R. B. F.
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EVIDENCE�Wife's Competency to Testify for Husband.

The defendant was convicted in a federal district couTt on an indict
ment for conspiracy to violate the Prohibition Act. At the conclusion
of the government's case he called his wife to testify in his behalf.
She was excluded upon the ground of incompetency, and the Circuit
Court of Appeals affirmed this ruling. Funk v. United States, 66 F.

(2d) 70 (C. C. A. 4th, 1933). Certiorari was granted, limited to the

question of the law applicable to determine the wife's competency.
Held, wife of a defendant in a criminal trial in a federal court is a com

petent witness in his behalf, the old common law rule to the contrary
being rejected. Competency, in! the federal courts, is to be governed
by common law principles as interpreted and applied in the light of
reason and experience. Funk v. United States, 290 U. S. 371 (1933).
The common law rule of the wife's competency to testify for her

husband has been stated as follows: "In trials of any sort they are not

allowed to be witnesses for * * * each other; partly because it is im

possible their testimony should be indifferent, but principally be

cause of the union of person; and therefore ifi they weT� admitted to

be witnesses for each other they would contradict one maxim of law,
nemo in propria causa testis esse debet." 1 Bl. Comm. (Lewis's ed.

1900) 443. See also Stein v. Bowman, 13 Pet. 209 (1839); Lucas v.

Brwks, 18 Wall. 436 (1874) -Bassett v. United States, 137 U. S. 496

(1890); Hopkins v. Grimshaw, 165 U. S. 342 (1897).
In the federal courts, the rule had long prevailed that in a criminal

trial the wife of a defendant is not a competent witness in his behalf.
Graves v. United States, 150 U. S. 118 (1893) ; Hendrix v. United States
219 U. S. 79 (1911) ; Jin Fuey Moy v. United States, 254 TJ. S. 189

(1920). The law applicable to the determination of the competency
of a witness (and the rule in favor of the wife's incompetency) was

established in Reid v. United States, 12 How. 361 (1851). Referring
to Section 20 of the Judiciary Act of 1789 and Section 29 of the Crimes

Act of 1790, (Latter section repealed in 1840. On this point, and this

subject generally, see (1930) 43 Hakv. L. Rev. 554, 556), the court in

the Reid case concluded that "by necessary implication" the intent

of Congress was that the rules of evidence in the federal courts in

CTiminal cases are the rules which were in force in the respective
states when the Judiciary Act of 1789 was passed. Forty years later,
Logan v. United States, 144 U. S. 263 (1892), held, that as to states

admitted since 1789, the rules of evidence should be according to the

common law of such state at the time of its admission to the Union.

In Benson v. United States, 146 U.,S. 325 (1892), the rule of the Reid

case, hitherto regarded as sound, was looked upon as anchoring the

courts to a) medieval technicality. The court examined the case "in

the light of general authority and sound reason," holding that "today
the tendency is to enlarge the domain of competency." Noting that in
1878 Congress had made the defendant in a criminal case a competent
witness at his own request [20 Stat. 30 (1878), 28 U. S. C. � 632 (1926)]
the court continued, "the spirit of this legislation has1 controlled the
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decisions of the courts * * * steadily the merely technical barriers
have been removed." (p. 337). The co-defendant not on trial was held
competent, the court accepting the rule of the Reid Case that the
common law rule prevailed, but throwing out the idea of the inadapta
bility of the common law to meet changing conditions. In Rosen v.

United States, 245 U. S. 467 (1916), the court rejected the ruling that
federal courts are bound by the rules of the common law as they
existed at a definitely specified time in the respective states, unless
Congress had otherwise provided, and said, in effect, that the resultant
modifications, as expressed in the trend of legislation generally and
the judicial decisions in favor of a more modern rule, could be de
clared and made effective by the courts themselves. But only a little
more than two years after the Rosen case, the Supreme Court did

apply the common law rule of 1789, when faced with the question
whether the wife of a defendant in a federal criminal case was com

petent to testify in his behalf. Jin Fuey Moy v. United States, supra.
And in Olmstead v. United States* 277 U. S. 438 (1928), it Was held,
citing the Reid and Logan cases, that since the English common law
was in effect in Washington while a territory, it continued after that
state's admission in 1889, and the rules of evidence in federal courts

sitting therein are those of the common law.

An idea of the confusion existing in the decisions of the federal
courts can be approximated from the following summary: A convict
is incompetent because incompetent under the common law of 1789

(Reid case, supra); but in states admitted since 1789 he is competent
if he was competent under the local law of such state when admitted
to the Union. Withaup v. United States, 127 Fed. 530 (C. C. A. 8th,
1903). If the conviction be had in a state other than the one in which
the federal court is sitting, such conviction does not make him in

competent. McCoy v. United States, 247 Fed. 861 (C. C. A. 5th, 1918) ;
Logan v. United States, supra. Conviction in the courts of the state

in which the court is sitting does not alone make him incompetent;
the conviction must be in a federal court for a crime against the United
States. Brown v. United States, 233 Fed. 353 (C. C. A. 6th, 1916).
Then the convict is incompetent only if the conviction was for a crime

that the law recognized as making him incompetent 150 years ago.

United States v. Sims, 161 Fed. 1008 (N. D. Ala. 1907). Finally a con

vict was made competent in any event. Rosen v. United States, supra.
The Funk case overrules the Hendria; and Jin Fuey Moy cases on

the point in question. Likewise does it sunder the chains linking
rules of evidence to fixed dates. Reid v. United States and Logan v.

United States, supra. The growing legislation since the Reid case

(see I Wigmore, Evidence (2d ed. 1923), � 488, note p. 869, listing the

federal statutes), and modern judicial opinion, have established as

the test for rules of evidence their "adaptation/ to the successful de

velopment of the truth." In the failure of Congress to change the

rule, it is the court's duty to decide the question in the light of present-
day standards rather than in accordance with some antiquated rule

of the past. Funk v. United States, supra.
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The opinion represents the classical idea of the judicial function. The
federal courts neither have nor claim the poweri to; amend or repeal
any given rule of the common law. But in the absence of legislation
on the subject, the courts can declare and effectuate, upon common

law principles, what is the present rule in the light of fundamentally
altered conditions, without regard to what has previously been de
clared and practiced. Funk v. United States, supra. The system
holds within itself the cure for future ailments. "The capacity for

growth and adaptation is the peculiar boast and excellence of the
common law." Hurtado v. California, 110 U. S. 516 (1884). The

philosophy of the opinion is bottomed upon the maxim, "cessante
ratione legis, cessat ipsa lex." Gf. Seardsley v. City of Hartford, 50

Conn. 529 (1883), to the effect that no law can survive the reason upon

which it is founded.
Mr. Justice Cardozo concurred in the result, preferring to the reason

ing adopted by the court his own philosophy, "that the power to de

clare the law carries with it the power, and within limits the duty, to
make law where none exists." Cardozo, Nature of the Judicial Process
(1921) 124.

H. W. S.

EXTRADITION�International Law�Treaties.

Factor, apprehended in Illinois, was accused in England of having
received money knowing the same to have been fraudulently obtained.
On complaint of the British Consul he was committed for extradition
under the treaty of 1889 [26 Stat. 1508 (1889), 18 U. S.

C, � 651 (1926)]. Upon application for a writ of habeas corpus, an

order of the District Court was granted, discharging the petitioner on
the ground that the act charged was not a crime in Illinois and there

fore was not embraced within the treaty. This order was vacated by
the Circuit Court of Appeals [61 F. (2d) 626 (C. C. A. 7th, 1932)], and
an appeal was taken. Held, the treaty should be interpreted liberally
to give effect to the broad intent of the contracting parties and the

policy of the State Department. So* interpreted, the treaty does not

require that the offense charged be criminal under the law of the state

where the fugitive is found, but it is sufficient that an identified offense

is generally recognized as criminal in both countries. The "proviso"
clause, requiring as pre-requisite to extradition such evidence as would

under the law of asylum, justify the apprehension and commitment

for the crime or offense, prescribes merely the method of procedure
and quantum of proof necessary to establish a treaty crime. Factor v.

Laubenheimer, 290 U. S. 276 (1933).
The legal right to demand extradition of fugitives and the correla

tive duty to surrender them to the demanding country exists only
when created by treaty. United States v. Rauscher, 119 U. S. 407

(1886) ; Holmes v. Jennison, 14 Pet. 540 (1840) ; United States v. Davis,
2 Sumn. 482 (Fed. Cas. No. 14,932, 1837) ; Jose Ferreira dos Santos, 2

Brock 493 (Fed. Cas. No. 4016, 1835); Ex rel Short v. Deacon, 10 Serg.
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& R. 125 (Pa. 1823). Treaty obligations should be liberally construed.
and if a treaty fairly admits of two constructions, that enlarging rather
than restricting the rights claimed thereunder, is to be preferred.
Jordan v. Tashiro. 278 IT. S. 123 (1928) ; Asakura v. Seattle, 265 U. S.
332 (1924) ; Tucker v. Alexandroff, 183 U. S. 424 (1901) ; In re Ross,
140 U. S. 453 (1891); Geofroy v. Riggs, 133 U. S. 258 (1889). In con

struing a treaty, a court may look beyond its written words to the

negotiations and diplomatic correspondence of the contracting parties
relating to the subject-matter, and to their own practical construction
of the treaty. Cook v. United States. 288 U. S. 103 (1932) ; Todok v.

Union Bank of Harvard, Nebraska, 281 U. S. 439 (1931) ; Nielson v.

Johnson, 279 U. S. 47 (1929) ; In re Ross, supra: Terrace v. Thompson,
263 U. S. 197 (1923) ; Kinkead v. United States, 150 U. S. 483 (1893).
Mr. Justice Butler, in the dissent (Brandeis and Roberts, JJ., con

curring), argued that heretofore the Supreme Court, as well as all
text-writers, have held that a fugitive, whether alien or citizen, will
not be extradited unless the acts alleged are deemed criminal in the

place of asylum. Wright v. Henkel, 190 U. S. 40 (1903) ; Kelley v. Grif
fin, 241 U. S. 6 (1916) ; Bingham v. Bradley, 241 U. S. 511 (1916) ; Col
lins v. Loisel, 259 U. S. 309 (1921); Pettit v. Walshe, 194 U. S. 205

(1914) ; Glucksman v. Henkel, 221 U. S. 508 (1910) ; Moore, Extradition
(1891) �� 94 n. 1, 96, 344; Pomeroy, International Law (Woolsey Ed.

1886) �� 198, 189. "While the "proviso," that extradition shall only be

had upon such evidence as would, under the law of asylum, justify
the fugitive's apprehension and commitment if the offense had been

there committed, relates to the quantity of evidence required to sup

port the demand for extradition, it coincides with the principle that

extradition will not be granted by the place of asylum for acts not

deemed criminally wrong. Since extradition treaties are in terms

made reciprocal, England's refusal in the past to surrender under

similar circumstances, it should follow that the United States need

not grant extradition here.

The crime charged is an extraditable offense under the Dawes-Simon

treaty ratified by the United States in 1932 (47 Stat. 2122), but which
has not as yet been given such effect by Great Britain, and hence is

not applicable here. Doe ex dem. Clark v. Bradden, 16 How. 635

(1853). This new treaty, when recognized, will supersede the treaty
under consideration, and will extend generally to fugitives charged
with the several offenses named, without regard to the date of their

commission and will not exclude from its operation crimes antedat

ing it. Abie State Bank v. Bryan, 282 U. S. 765 (1931) ; In re De Gia-

como, 12 Blatch. 391 (Fed Cas. No. 3, 747, 1874) ; Moore, Extradition,
supra at � 86.

The rule having been, as Mr. Justice Butler clearly established in

his dissent, hitherto well settled to the contrary, this case repre

sents a trend toward a more lenient extradition policy in the inter

ests of intergovernmental comity. Because up to the present, the

governing principle of all extradition treaties has been reciprocity
and equality, the potential significance of the instant decision may
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make it necessary for a general revision of treaty provisions to insure
a uniformity and parity between the United States and demanding
nations.

B. N.

INTOXICATING LIQUORS�Criminal Prosecutions�Effect of Repeal
in the States.

The defendants were indicted in the District Court of North Caro
lina for conspiring to violate the National Prohibition Act, and for

possessing and transporting intoxicating liquor in violation of that
Act. The indictment was filed on June 5, 1933. On December 6, 1933,
the case was called for trial. The defendants challenged the juris
diction of the court on the ground that the repeal of the Eighteenth
Amendment of the Federal Constitution deprived the court of power
further to proceed under the indictment. Held, the National Prohibi

tion Act, to the extent that its provisions rested upon the grant of
authority to the Congress by the Eighteenth Amendment, fell immedi
ately with the withdrawal by the people of the essential constitutional

support and to this extent the Twenty-First Amendment had all the

effect of a repeal of that Act. Therefore, the law under which the

indictment was filed not being in effect at the time of the trial, the

indictment must be dismissed. United States v. Chambers and Gibson,
291 U. S. 1934).
The action of the court, in taking judicial notice of the fact that the

Twenty-First Amendment was ratified on December 5, 1933, properly
went unchallenged. Dillon v. Gloss, 256 U. S. 368 (1921) ; Green v.

United States, 67 F. (2d) 846 (C. C. A. 9th, 1933).
The basis for the decision of the court was the Tecognized rule of

American and English jurisprudence that the repeal of a criminal law
before final judgment has been rendered, deprives the court of juris
diction to proceed to judgment in pending criminal cases unless there
is a saving clause in the repealing statute. United States v. Passmore,
Fed. Cas. No. 16,000 (C. C. A. 3rd, 1804); Yeaton v. United States, 5

Cranch 281 (1809); United States v. Mann, Fed. Cas. No. 15,718 (C. C.
N. H., 1812) ; United States v. Kohnstamm, Fed. Cas. No. 15,542 (C. C.
N. Y., 1864) ; United States v. Tynen, 11 Wall. 88 (1870) ; The Irre

sistible, 7 Wheat. 551 (1882) ; United States v. Reisinger, 128 U. S. 398

(1888) ; Marseca v. United States, 277 Fed. 727 (O. C. A. 2d, 1921) ;
Vincenti v. United States, 272 Fed. 114 (C. C. A. 4th, 1921) ; Landen v.

United States, 299 Fed. 75 (C. C. A. 6th, 1924) ; Green v. United States,
supra; People v. Bank of San Luis Obispo, 159 Cal. 65, 112 Pac. 866

(1910); State v. Thomas, 149 La. 654, 89 So. 887 (1921); Harris v.

State, 236 S. W. 467 (Tex. Crim. 1922); Commonwealth v. Beattie, 93

Pa. Super. Ct. 404 (1929) ; People v. Lowell, 250 Mich. 349, 230 N. W.

202 (1930) ; People v. Woodward, 250 Mich. 436, 230 N. W. 211 (1930) ;
People v. Scott, 251 Mich. 640, 232 N. W. 349 (1930).
The Government presented an interesting question when it en

deavored to avoid the application of this established principle of law
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by invoking the general saving provision enacted by Congress -with
regard to the repeal of statutes1. 16 Stat. 432 (1871), 1 U. S. C. � 29
(1926). This provides, in effect, that after repeal, the statute shall
remain in force as to offenses previously committed unless the re

pealing act shall expressly provide otherwise. The Court, however,
held that the application of this saving clause was necessarily limited
to the repeal by Congress of its own enactments. The National Prohi
bition Act was not repealed by Congress, but was rendered inopera
tive by action of the people in the form of an amendment to the Con
stitution. Congress could not, without exceeding its constitutional

authority, vary the terms or effect of an amendment when adopted.
Congress could have proposed the Twenty-first Amendment with a

saving clause, but it did not do so, nor did the people see fit to include
such a provision. The only possible conclusion is, that a statutory
provision relating to the repeal of statutes by Congress has no appli
cation under the circumstances of the present case. The case is a

striking application of our theory of government � that the

people of the United States are supreme, and although the Federal
Government may act without restriction within the sphere of its dele

gated authority, it is, in the last analysis, merely the agent of the
people, with no more right or power than that expressly given or

necessarily implied. Such a view of the case clearly justifies the hold

ing of the court that the act of the people could not be limited, or
the effect of their act cut down, by a statute enacted by their agent,
the Federal Government, contrary to the expressed will of the princi
pal. Of course, it must be observed, as was pointed out in Green v.

United States, supra, that we are dealing with the effect of the repeal
of the Eighteenth Amendment upon the power of Congress in the
states, and we are not dealing with the problem presented by such

repeal in territories where the legislative power of Congress is plenary.
The Government also contended that the rule requiring a saving

clause to continue the effect of a repealed statute with regard to past
offenses is of common law origin and opposed to present public policy.
As was pointed out by the court, it is a familiar maxim of the com

mon law that when the reason of a rule ceases, the rule also ceases.

But in the present case the reason for the rule has not ceased. The

enforcement of criminal penalties is but an application of existing
law. It would seem, to follow that when a law ceases, its attendant

penalty should also cease. The law here sought to be applied was

deprived of force and, in effect, nullified, by the repeal of the Eight-
enth Amendment. In the words of the Court, "The principle involved

is thus not archaic but rather is continuing and vital,�that the peo

ple are free to withdraw the authority they have conferred and, when

withdrawn, neither the Congress nor the courts can assume the right
to continue to exercise it."

J. P. W.
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INTOXICATING LIQUORS�Criminal Prosecution�Effect of Repeal
in the Territories.

Three cases, arising in the United State District Court for the Ter

ritory of Hawaii, embraced the same point of law and were decided

together. In one of them the defendant was charged with the illegal
possession of intoxicating liquor and of property designed for the

manufacture of intoxicating liquor; in the second, the defendant was

charged with the illegal possession and transportation of intoxicating
liquor; in the third, in Equity, the defendant, asked that the decree

he dissolved because by its facts its termination depended upon whether

or not the provisions of sections 22, 23 and 24 of the National Prohi

bition Act now apply in the Territory of Hawaii. The jurisdiction
of the Court was challenged because of the repeal of the Eighteenth
Amendment. In the first case the alleged offenses happened prior to
the repeal; in the second case the alleged offenses happened subse

quent to it; and in the third the decree was entered prior to the

repeal but it enjoined the doing of certain acts in violation of the

National Prohibition Act. The contention of the defendants that the

repeal of the Eighteenth Amendment Temoved entirely and com

pletely the penal and injunctional provisions of the National Prohi

bition Act, even as applied to this Territory, was based upon two

premises: (1) that the National Prohibition Act was enacted solely
for the enforcement of the Eighteenth Amendment and not by virtue

'Of the powers of Congress granted in other parts of the Constitution;
and (2) that by removing from the Act the parts applicable to States

only, the balance is impossible of enforcement and the whole must

fall. Held, by their terms, the Eighteenth Amendment and Na

tional Prohibition Act applied to the "United States and all territory

subject to the jurisdiction thereof; the repeal of the former invali

dated the penal and injunctional provisions of the latter not only
within the States of the Union, but equally and to the same extent

in the Territory of Hawaii; therefore, the court in these cases was

without jurisdiction." United States v. Koyama, United States v. Ta-

maguchi, United States v. Kikipi, Criminal No. 8266, 8267, Equity No.

699, U. S. District Court for Hawaii (1933).
The Government contended that the repeal of the Eighteenth

Amendment left the National Prohibition Act in full force in the

Territory of Hawaii; that Congress having full power to legislate
for the Territories, the effect of the ratification of the Twenty-first
Amendment, repealing the Eighteenth Amendment, was to invalidate

those provisions of the National Prohibition Act only to the extent

of their application within the several States, and left unaffected by
such repeal their application to incorporated Territories and to "ter

ritory under the jurisdiction of the United States" but not included

within the jurisdiction of any State.

In itself the Eighteenth Amendment did not prescribe any penal

ties, forfeitures, or mode of enforcement, but by its second section

left these to legislative action. And so the National Prohibition Act
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was passed October 28, 1919 [41 Stat. 305 (1919), 27 U. S. C. � 1

(1926)] ; after this became effective it was supplemented by the Act of
November 23, 1921 [42 Stat. 222 (1921), 27 U. S. C. � 2 (1926)], section
3 of which provided: "That this Act and the National Prohibition Act

shall apply not only to the United States but to all territory subject
to its jurisdiction, including the Territory of Hawaii and the Virgin
Islands; and jurisdiction is conferred on the courts of the Territory
of Hawaii and the Virgin Islands to enforce this Act and the Na

tional Prohibition Act in such Territory and Islands."
Confusion has arisen by taking it for granted that the Territory of

Hawaii is not included in the phrase "the United States" but is only
included within "all territory subject to the jurisdiction thereof."

While it is undoubtedly true that it is included within the latter

phrase, it is equally as true that it is included in the former. In 1900,
by the terms of the Organic Act, making Hawaii an integral part of
the United States, Congress in establishing a Government for the

Territory of Hawaii provided, "The Constitution, and * * * all the

laws of the United States which are not locally inapplicable, shall

have the same force and effect within the same Territory as else

where in the United States." [31 Stat. 141 (1900), 48 U. S. C. � 495

(1926)]. Thus, had the prohibitions in the Eighteenth Amendment

and the National Prohibition Act applied to "the United States", they
would have applied to the Territory of Hawaii without the further

words relative to "territory subject to the jurisdiction thereof". See

Loughborough v. Blake, 5 Wheat. 317 (1820), wherein the Court, in

speaking of "the United States" said: "Does this term designate the

whole, or any particular portion of the American empire? Certainly,
this question can admit of but one answer. It is the name given to

our great republic, which is composed of states and territories." From

this it is apparent that section 3 of the supplemental Act, supra,
effected no change in the field of operations of the National Prohibi

tion Act, applied to no new territory, but operated only, by express

words, to make "its field coincide with that of the Eighteenth. Amend
ment"- It thus left unchanged the field in which it operated without

such words. The words "including the Territory of Hawaii" in

cluded nothing not already within the field of operations of the Na

tional Prohibition Act. The only real change effected by section 3,

supra, was a change not in territory, but in jurisdiction whereby the

courts of the Territory were granted jurisdiction to enforce the Na

tional Prohibition Act, as thus amended.

The case of Butts v. Merchants Transportation Co-, 230 U. S. 126

(1913), is exactly in point. There the plaintiff had relied on El Paso

& Northwestern Railway Co. v. Gutierrez, 215 U. S. 87 (1909), and the

Employers' Liability Cases, 207 U. S. 463 (1908), as authority for the

proposition that a law [the first Employers' Liability Law, 34 Stat. 232

(1906)], which had already been held void as to the States, was valid

as to the District of Columbia and the Territories. But the Court, in

the Butts case distinguished them, finding that, as here, a penal or

criminal statute requiring strict construction was involved, rather
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than a civil and purely remedial one to be construed liberally. Also

the applicability of the Employers' Liability Law to the District of

Columbia and the territories did not depend upon the same words

which made it applicable to interstate commerce, for there was an

express provision as to common carriers "in the District of Columbia,
or in any Territory of the United States", and a second as to common

carriers "between the several States".

Since the Twenty-first Amendment specifically states: "That the

transportation or importation into any State, Territory, or possession
of the United States for delivery or use therein of intoxicating liquors,
in violation of the law thereof, is hereby prohibited", the inference

is that a Territory as well as a State would be permitted to de

termine what the laws of such Territory should be relative to traffic

in intoxicating liquor, limited only by its Organic Act, unless other

wise expressly forbidden.
It was contended that, regardless of the National Prohibition Act,

the Act of May 23, 1918 [40 Stat. 560 (1918), 48 U. S. C. � 520 (1926) ]
�the wartime Prohibition Law for Hawaii�remained in force since

its adoption and consequently is still in full force and effect. How

ever, the First Section of the Eighteenth Amendment invalidated all

Acts of Congress which authorized or sanctioned what the section

prohibited, National Prohibition Cases, 253 U. S. 350 (1920), and

therefore the proviso contained in Section 1 of the Act of May 23,

1918, and all of Section 2, were rendered invalid by Section 1 of the

Eighteenth Amendment. Thus, the National Prohibition Act, being
a complete scheme effective in Hawaii as well as in the various

States, and prescribing different punishments for the same offenses,
and a different method of distributing liquor other than for bever

ages, and the law of May 23, 1918 being not only repugnant to, but

in direct conflict with, the later National Prohibition Act, the former

must fall and be held impliedly repealed by the National Prohibition

Act. The Eighteenth Amendment and the National Prohibition Act

(aside from war termination) operated as a repeal of the 1918 Law,

but both of these were repealed (so far as penal provisions of Title II

National Prohibition Act, were concerned), not by Act of Congress,
but by power whose will became binding upon Congress regardless
of its wishes or intentions, and that power was the will of the "people
of the United States" as stated in the Twenty-first Amendment.
Where an Act of Congress is repealed eitheT by a constitutional

amendment or by another Act of Congress, or by both, and these

are again repealed by a constitutional amendment, the amendment

operates to revive the laws in force at the time of the original repeal,
and Section 12 of the Revised Statutes, while applicable to the repeal of

a repealing Act of Congress, does not so operate when such repeal is by
virtue of a constitutional amendment in the absence of something in

the amendment which shows an intent that they shall not be revived,
and the prohibitions as to legislative action effected by a prohibitory
amendment are removed.

For the reasons outlined above, heTe there remained nothing to re

vive. The termination of the war, plus the Eighteenth Amendment,
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had rendered absolutely impossible of performance the provisions of
the Act of 1918, and as the law does not demand impossibilities, the
repeal of the Eighteenth Amendment found nothing of the Law of
1918 to revive. A law depending upon the existence of an emer

gency, or other certain state of facts to uphold it, may cease to oper
ate if the emergency ceases or the facts change. Chastleton Corp. v.
Sinclair, 264 U. S. 543 (1924). So the Act of May 23, 1918, is no longer
in force in Hawaii, either as having been continued by the Eighteenth
Amendment and National Prohibition Act or as having been revived by
the ratification of the Twenty-first Amendment.
Turning to the question of statutory interpretation in the instant

cases, so far as this territory is concerned, it was held that, (a) the
Court is without jurisdiction over an alleged violation of the Act
of May 23, 1918, committed after the repeal of the Eighteenth Amend
ment; (b) this court is without jurisdiction over an alleged viola
tion of the National Prohibition Act, committed prior to the repeal
of the Eighteenth Amendment but where the information is not pre
sented until after such repeal; (c) the repeal of the Eighteenth
Amendment invalidated those provisions of Title II of the National
Prohibition Act relating to personal and property injunctions, and
they are no longer in force in this Territory.
Since this decision (December 7, 1933), a liquor law (Act No. 40,

S. B. No. 45) was approved for the Territory of Hawaii on January
11, 1934.

J. T. C.

LIBEL AND SLANDER�Newspapers.

In an action brought against a newspaper company for the publican
tion of an article which was admittedly libelous per se, the defendant
contended it was not chargeable in that the article had been received
from a reliable newsgathering agency and was published by the de
fendant in good faith and without malice. Held, regardless of miti

gating circumstances, the publisher of matter libelous per se is an

swerable in damages. Oklahoma Pub. Go. v. Givens, 67 F. (2d) 62

(C. C. A. 10th, 1933).
This case lends itself to striking contrast with a recent Florida de

cision where the Supreme Court of that state unequivocally held that

the fact that the libel was received from a news gathering agency and

published without malice was a complete defense. Layne v. Tribune

Co., � Fla. �, 146 So. 234 (1933).
Of these two antipodal decisions, the principal case represents the

authoritative and historical view; the latter1 represents a much later

and, as yet, restricted tendency.
Originally, actual malice was essential to recovery for defamation,

and the early cases find for the defendant where he was guilty only of

innocently repeating a slander, the source of which he was informed.

Northampton's Vase, 12 Co. 132, 77 E. R. 1407 (1613).
The effect, however, of these early decisions was overruled at its
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source, McPherson v. Daniels, 10 B. & C. 263, 109 C. R. 448 (1829), and
today, while the definition of defamation is still, "the malicious pub
lication of defamatory statements," malice is held to mean legal malice
of which there is a conclusive presumption where the defamation is
libelous per se. Palmer v. Mahin, 120 Fed. 737 (C. C. A. 8th, 1903). In

short, the action today proceeds on the theory of damage to the plain
tiff, and the element of actual malice is important only where puni
tive damages are sought. Stair v. Journal Tribune Go., 136 Tenn. 404,
189 S. W. 864 (1916); Pflster v. Milwaukee Free Press Co., 139 Wis.

627, 121 N. W. 938 (1909) ; Corrigan v. Bovbs Merrill Co., 228 N. Y. 58,
126 N. E. 260 (1920).
In line with the principal case, it has been held that publication of

a communication by a third person to a newspaper is not privileged,
Finnegan v. Eagle Printing Co., 173 Wis. 5, 179 N. W. 788 (1920) ; that
republication of a libel which appeared in another newspaper is not

privileged, Age-Serald Pubj Co. v. Waterman, 188 Ala. 272, 66 So. 16

(1913) ; that a newspaper is answerable for publishing a libelous state
ment which was submitted as advertising matter and signed by the

author, Riley v. Lee, 88 Ky. 603, 11 S. W. 713 (1889) ; and that a radio

station whose facilities were engaged by a political speaker, was liable
for defamatory statements made in the course of a campaign harangue,
and this in the face of a state statute prohibiting censorship of

Tadio addresses, Sorensen v. Wood, 123 Neb. 348, 243 N. W. 82 (1932),
dismissed by United States Supreme Court for want of a federal ques

tion, 290 U. S. � (1933).
The constitutional guarantee of the freedom of the press does not, in

the circumstances discussed, relieve the liability of the publisher.
Riley v. Lee, supra.
The tendency to alleviate the rigor of the common law rule is exem

plified in state legislation to the effect that the publisher is such cases

who acts in good faith is liable only in actual damages; that retrac
tion or absence of malice may be shown in mitigation. Minn. Stat.

(Mason, 1927), � 10115; Iowa Code (1931), � 12414. Some Courts, how

ever, have held such statutes unconstitutional, Hanson v. Krehbiel, 68

Kan. 670, 75 Pac. 1041 (1904).

In support of the doctrine of the principal case it has been variously
urged that newspapers should be as liable as any one else would be,
McAllister v. Detroit Free Press. 76 Mich. 338, 43 N. W. 431 (1889), and

Riley v. Lee, supra; that the admission of evidence of good faith in

mitigation is sufficient protection, McDonald v. Woodruff, Fed. Cas.

No. 8770 (E. D. Ark. 1871) ; and that the publisher can insure himself

against such a contingency, Jewett Pub. Co. v. Butler, 159 Mass. 517,

34 N. E. 1087 (189?.).
In support of the Florida view the freedom of the press, and the

exigencies of modern newspaper activity are urged.
The question presented is, as between the parties here involved,

shall the libel be damnum absque injuria. In support of the negative

may be urged the words of Judge Sanborn in Palmer v. Mahin, supra,
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"* * * the actual damages to the party libeled are the same whether

they are inflicted by the publisher with a good or an evil intent."
T. D. S.

MORTGAGES�Failure to Order Accounting of Property Disposed of

by Mortgagee Prior to Foreclosure Sale � Federal Appellate
Court's Affirmance of Foreclosure Sale on Condition Mortgagee
Waive Right to Deficiency Judgment � Federal Equity Rule 10.

The decree of the District Court of the United States in the Virgin
Islands, confirming a foreclosure sale in bulk of four tracts of land

and certain herds of cattle thereon covered by plaintiff Thornberg's
three mortgages, without adjudication of rights under intervening

mortgage covering three of said tracts, was reversed and such sale
set aside on the first appeal of the defendant mortgagor in Tharnberg
v. Jorgensen et al., 60 F. (2d) 471 (C. C. A. 3rd, 1933), so as to afford

such adjudication and permit sale in separate parcels and the distri
bution of proceeds "to the different mortgagees according to the pri
orities of their mortgage liens."

On the second appeal of the same mortgagor, the decree of said Dis

trict Court, confirming the foreclosure Tesales, was affirmed con

ditionally; the per curiam opinion stating:

"* * * Finding the assignments of error insubstantial, the judg
ment here on appeal is affirmed with the inhibition (expressly
made a condition of affirmative under the facts of the case)"

that the plaintiff mortgagee should not sue for and obtain against the

mortgagor a deficiency judgment

"for any deficit or part of the debts which the mortgages were

given to secure and not realized from the sale of the mortgaged
properties." Thornberg v. Jorgenson et al., 60 F. (2d) 794 (C. C. A.

3rd, 1933).

It would seem that the appellate court should not have held as "in

substantial" the assignments of error based on the trial court's refusal

to order in the notice of resale inclusion ofi calves born and existing
in the herds at time of resale and the refusal to order an accounting
for the cattle disposed of by the mortgagee (who had, under the invalid

first sale, secured possession) in the interim between the set-aside

first sale and the subsequent resale. The value of the several hundred

cattle thus previously disposed of should have been credited to the

mortgage account.

As was held in State v. Brown, 64 Md. 199, 1 Atl. 54 (1885), the Court

ought to ascertain the amount of the mortgage debt so that the mort

gagor may know how much it is necessary for him to pay in order to

prevent the foreclosure sale. In the principal decision, the appellant
argued that the position taken by the appellee, the trial, and appellate
courts, is tantamount to saying that the mortgagee may lawfully cause
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to be offered for sale several hundred "phantom cattle," and at the
same time dematerialize several hundred calves (the net increase)�
thus making a double metamorphosis.
The mortgagor's brief, filed in the Supreme Court of the United

States, in arguing that certiorari should be granted by that Court in
addition! to the assignments of error noted above, also relied on the
anomalous nature of the above-quoted per curiam opinion; that it
neither unqualifiedly affirms nor reverses the previous holding but,
rather effects a compromise; that the decision subjects the validity
of the sale to a -waiver by the mortgagee of his legal substantive right
to a deficiency judgment; that, if the mortgagee had announced' his
refusal to accept the condition, "What, then, would have been the

Court's position? Would not the Court have reversed the Judgment?
It is a fair inference that it would, because it said that the qualifica
tion was 'expressly made a condition of affirmance.' "

This commentator realizes that the position of the mortgagor in
objecting to the compromise! decision is not as strong as would have

been the position of the mortgagee if the latter had been the objector
and if he had refused to accept the condition of affirmance and if, for
such refusal, the decree was reversed. For the sake of having the

question authoritatively settled for the federal equity courts, it is to

be regretted that the mortgagee did not make such refusal and that

certiorari was not granted by the Supreme Court.
Under present Equity Rule 10 of the Supreme Court of the United

providing: "In suits for the foreclosure of mortgages * * * a decree

may be rendered for any balance found to be due over and above the

proceeds of the sale," the mortgagee is entitled to a deficiency decree
as a matter of right, not of grace. This rule is a substantial re-enact

ment of former federal Equity Rule 92. The word "may" in this Rule

is mandatory and the complainant is entitled to his deficiency judg
ment a� a matter of right. Northwestern Mut. Life Ins. Co. v. Keith,
77 Fed. 374 (C. C. A. 8th, 1896) . Irrespective of any rule of court, it is
submitted that the right of a mortgagee to sue and obtain against a
mortgagor a deficiency judgment is a substantive right and not due to

the grace of any court. Thus, the Maryland Court of Appeals recently
reversed a judgment which offered the mortgagee an option of having
the foreclosure sale ratified upon waiver of her right to sue for a

deficiency, or of standing upon her rights and having the sale set aside

unconditionally. Kenly v. Huntington Bldg. Assoc., Inc., � Md. �, 170
Atl. 526 (1934). The court there held it was powerless to so deny to

the mortgagee her legal rights under her contract and the laws of the

state. This conclusion was reached despite a contrary ruling In

Suring State Bank v. Giese, � Wis. �, 246 N. W. 55 (1933), involving
the same situation. It is worthy of notice, however, that the Wisconsin
court predicated its right to compel the mortgagee to settle for the

amount realized from the sale entirely upon the significant effect of
the present economic depression on realty values. This line of reason

ing did not win the endorsement of the court in Kemp v. Waters,
� Md. �. 170 Atl. 178 (1934), which held that a decree restraining
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the sale of land for not less than a minimum or upset price was Im
proper. To permit a court of equity to usurp power on its mere

ipse dixit as to the existence or non-existence of an emergency would
be to give sanction to a court of men rather than of law. As was

succinctly expressed in the Kerily Case, supra, the mortgage is col
lateral for the debt and "there is no law which can compel the mort
gagee to accept the property in settlement of the debt."
The refusal, without opinion, by the Supreme Court of the United

States to grant certiorari in the principal case, U. S. Sup. Ct., Nov. 20,
1933, is not an affirmance of the decision of the Circuit Court of Ap
peals. Previous articles in this Journal (Moore, Right of Review by
Certiorari to the Supreme Court (1929) 17 Georgetown Law Journal
307; Hughes, The Procedure Act of 1925 (1932) 21 id. at 1) correct the
erroneous impression expressed by some that such refusal is to be
considered as an affirmance, although it is true, as stated in the first-
mentioned article: "It is manifest that neither the bench nor the bar
know what weight or significance to attach to the denial of a writ
of certiorari."

V. G. P.

MUNICIPAL CORPORATIONS�Tort Liability.

The plaintiffs automobile was damaged in a collision with an auto

belonging to the District of Columbia, and driven by an employee
of the District, whose duty it was to drive a truck and assist at the
installation of fire boxes. The installation of a fire control box had
been duly authorized at a particular! place in the city; the employee
was aiding at the installation and was ordered to return to the Dis
trict store-room for materials, and while he was enroute to the store

room the collision occurred. The employee's negligence was admit
ted. Held, the city cannot be held liable in damages, since at the

time of the accident it was engaged' in the performance of a public
or governmental act. District of Columbia v. Robert L. May, 62 Wash.
L. R. 61 (App. D. C. 1933).
Municipal corporations, acting in good faith, are not liable for the

manner in which they exercise discretionary powers of a public or

legislative character. Harris v. District of Columbia, 256 U. S. 650

(1921). Acts of municipal corporations, done in performance of func

tions of government, such as protection of health and property, do
not create liability in tort. Devers v. City of Scranton, 308 Pa. 13,
161 Atl. 540 (1932). Maintenance of a fire department being a govern

mental function, a city is not liable for injuries received by firemen

while engaged in that duty. Asher v. City of Portland, 133 Ore. 41,
284 Pac. 586 (1930). A city's erection and maintenance of a police
and fire alarm system is a governmental function. Cathey v. City of
Charlotte, 197 N. C. 309, 148 S. E. 426 (1929).
The exemption from liability in such cases is based upon the ground

that the service is performed in obedience to a public or govern

mental duty, and is one in which the municipality as such derives no
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special benefit. 4 Dillon, Municipal Corporations (5th ed. 1911) � 1660.
Municipal corporations are not liable, except by statute, for torts in

exercising powers and performing duties conferred on them for public
benefit. Sill v. Boston, 122 Mass. 344 (1877); Dillon, supra at � 1626.
The opinion of the majority in the principal case recognizes the fact

that the rule on which this immunity is based is far out of line with
modern thought; they indicate howeverl that it is a question for the

legislature and not the courts. See Tooke, The Extension of Munici
pal Liability in Tort (1932) 19 Va. L. Rev. 97. The dissenting Justice

agreed that a municipality may be immune from suit for an act of

negligence committed in its governmental capacity in the case of

an emergency on a public street, as for the negligent driving of a

fire engine responding to a fire call, but argued that the courts should
be slow to extend the cover of governmental immunity to municipal
vehicles engaged in non-emergency service.

In thia country most courts recognize the principle that a munici

pal corporation has powers of two kinds: first, those that are gov

ernmental or public, in the performance of which there is no implied
common law liability for negligence; and, second, those that are cor

porate or private, for the negligent performance of which the city is

subject to the same liability as individuals or business corporations.
See Hill v. Boston, supra, and the cases reviewed therein.

In maintaining a public park, or a police or fire department, the city
is exercising its discretionary powers. TheTe is considerable differ

ence of judicial opinion among the various states on the question as

to where the line should be drawn between governmental functions
and proprietary functions.
In Pennsylvania it was held that the city was liable for injuries

received by a minor in a public park when she fell from a swing and
was severely cut on a jagged rock negligently left in the path of the

swing by city employees. Paraska et al v. City of Scranton, Pa.
�

, 169 Atl. 434 (1933).
The court in Boise Development Co. v. Boise City, 30 Idaho 657,

167 Pac. 1032 (1917), stated that in a certain sense any municipal
function might be regarded as governmental; but when properly ap

plied to the subject under consideration (maintenance of public paTks),
the term "governmental function" should be limited to legal duties
imposed by statute, which are necessarily mandatory or peremptory
functions.
In Warden v. City of Grafton, 99 W. Va. 249, 128 S. E. 375 (1925), the

plaintiff recovered for injuries sustained while sliding down a chute

erected and maintained by the city in a public park owned by it.

The court said, "From the authorities examined, there is to be ob

served a distinct movement toward the doctrine that municipal cor

porations are under a duty of exercising reasonable care in the main

tenance of parks and other public enterprises of like character, which
we think is the more wholesome and equitable rule."

Recovery against a city was allowed in Florida for injuries sus

tained from the negligent operation of a fire truck. Kaufman v.



REGENT DECISIONS 641

City of Tallahassee, 84 Fla. 634, 94 So. 697 (1922). There the city
government is of the character known as the "commission manager
plan." It is suggested that where the statute authorizing the chang
ing of the form of a municipal government from the ordinary one to
the commission plan provides that all contracts, rights and liabilities
shall remain the same as under the old plan, the reasoning upon
which this decision is based would be inapplicable.
The Supreme Court of the United States, in a case under maritime

law, refused to apply the rule distinguishing between governmental
and private powers for the purpose of determining tort liability of

municipal corporations. Workman v. New York, 179 U. S. 552 (1900).
The Supreme Court of Ohio in Fowler v. Cleveland, 100 Ohio St. 158,
126 N. E. 72 (1919), appears to have relied! on this decision in hold

ing a city liable for injuries caused by the negligence of one of its

employees in the operation of a Are truck returning from a fire.

Though the decision in the Ohio case met with much favorable com

ment at the time, it was later overruled. Aldrich v. Youngstown, 106
Ohio St. 342, 140 N. E. 164 (1922).
The distinction made by most courts between acts which are per

emptory or mandatory and those which are of a proprietary or cor

porate nature seems to be arbitrary. Generally the courts appear to

be cognizant of the shortcomings of the rule of immunity; they indi

cate, however, as does the majority ih the principal case, that the

rule has become so well embedded in the law of municipal corpora
tions of this country, that it is not to be disregarded by the courts.

Any change in the rule must -come from the legislature.
J. H. L.

TAXATION� Jurisdiction� State Taxation of Federal Instrumen
talities.

The State of California attempted to impose a license tax upon

distribution of gasoline, measured by the sales made within the state.

The appellant resisted the tax insofar as it was measured by sales

made to an army post exchange located within a United States mili

tary reservation in San Francisco. The California Supreme Court

sustained the tax on the ground that a post exchange is not a federal

instrumentality which is immune from state taxation. People v. Stan

dard Oil Co., � Cal. �, 22 P. (2d) 2 (1933). From this judgment the

plaintiff appealed. Held, since the sales were made upon territory over

which the United States exercised exclusive control, the State was

without jurisdiction to tax. Standard Oil Co. v. People, 290 U. S. �

(1934).
By grounding its decision upon the jurisdictional feature of the

case, the United States Supreme Court avoided the more involved

problem of the exemption of governmental agencies from State tax

ation. (See Boudin, The Taxation of Governmental Instrumentali

ties (1933-1934) 22 Georgetown Law Journal 1-40, and 254-292). The

argument on the point of jurisdiction was almost wholly lost on the
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California court, being summarily dismissed as follows: "It is our

conclusion that the manifest intention of the act was to include all
sales completed within the geographical confines of the State, and for
this purpose said military reservation was to be included like all
other territory." Unfortunately for its decision the court overlooked
the fact that jurisdiction to tax depends upon something more than

the will of the legislature. The military reservation was located upon

land ceded by the State of California to the National Government in
1897. The State had the right to make its cession dependent upon

such conditions as it desired, and the United States, if it accepted
the conditional cession, would have been bound thereby. Fort Leav

enworth R. R. Go. v. Lowe, 114 U. S. 525 (1885) ; Chicago, Rock Island
& Pacific Ry. Co. v. McGlinn, 114 U. S. 542 (1885); Benson v. United

States, 146 U. S. 325 (1892); Palmer v. Barrett, 162 U. S. 399 (1896).
Here, however, the only reservation made in the cession of 1897 was

one with regard to the service of civil and criminal process for suits

arising outside of the lands ceded No power whatever was reserved

by the State with respect to taxation.

Under these circumstances, the United States acquired exclusive

jurisdiction over the property ceded, and thereafter the State of Cal

ifornia had no more power to tax property located within those con

fines than it had to tax property located in another State. How ex

clusive the United States Supreme Court considered this federal juris
diction to be is indicated by the nature of the cases cited in its de

cision. They are three: Arlington Hotel Co. v. Fant, 278 U. S. 439

(1929); United States v. Unzueta, 281 U. S. 139 (1930); and Surplus
Trading Co. v. Cook, 281 U. S. 647 (1930). In the Fant case, fire de

stroyed an hotel located in a park belonging to the United States. A

statute of Arkansas, where the park was situated, relieved inn-keepers
of liability for the destruction by fire of the property of guests. Un

der the common law, by which the federal courts in that jurisdiction
were governed, the inn-keeper was an insurer against fire of his

guest's personal property. It was held that the case was governed by
the federal, that is, the common law. In the Unzueta case, a murder

was committed on a military reservation situated upon land ceded to

the United States by the State of Nebraska. It was there held that

the Federal Government had exclusive jurisdiction of the crime. In

the Cook case, the State of Arkansas was again involved. This time

there was an attempt to impose a personal property tax upon blankets

purchased by a New York concern from the United States at a military
camp belonging to the United States and situated within Arkansas.

The court denied the State's jurisdiction to tax.

The proposition is as well established in the State courts. Thus, in
Commonwealth v. Clary, 8 Mass. 72 (1812), it was held that a State

liquor license law did not apply to sales of liquor made at an arsenal of

the United States located within the State. And in Mitchell v. Tib-

betts, 17 Pick. 298 (1836), a State law, imposing certain restrictions

upon vessels engaged in the transportation of cargoes of stone, was

held inapplicable to a vessel landing at a Navy Yard of the United
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States situated within the State. So also, in Concessions Co. v. Morris,
109 Wash. 46, 186 Pac. 655 (1919), it was held that where the State had
ceded land to the United States Government for the latter's use as

a military post, reserving to itself only the right to serve process
within the territory's limits, it was without jurisdiction to tax per
sonal property located within the post.
In Pan American Petroleum Corporation v. State of Alabama, 67 F.

(2d) 590 (C. C. A, 5th, 1933), certiorari denied in No. 714, 290 U. S.
� (1934), a question almost identical with that of the principal case
arose. There also a tax was laid by the state on gasoline sold to a

military post exchange. The court deftly sidestepped the jurisdic
tional question by playing upon the peculiar wording of the statute.
Under General Acts of Alabama (1927), p. 327, � 3, an excise tax is
laid upon: "Every distributor, retail dealer or storer * * * selling,
distributing, or withdrawing from storage for any use, gasoline."
The court held that the mere act of withdrawing the gasoline from

storage was sufficient to sustain the tax under this statute. Con-

cededly the withdrawal was made within the state, and the fact that
the sale was made within the federal reservation was immaterial.
Whether the tax would be sustained if an attempt were made to levy
it in every instance of withdrawal, no sale or other disposition being
made of the gasoline after withdrawal, is another question. To avoid

the imputation of opportunism, the court would in logic be forced to

sustain such a tax. Confer the following cases on this point: N. C.

& St. L. Ry. Co. v. Wallace, 288 U. S. 249 (1933); Eastern Air

Transport, Inc., v. South Carolina Tax Comm., 285 U. S. 147 (1932) ;,

Helson v. Kentucky, 279 U. S. 245 (1929) ; and Edelman v. Boeing Air
Transport, Inc., 289 U. S. 249 (1933). An interesting comparison of

these cases is made in (1934) 22 Cal. L. Rev. 288, 290.
The Pan American case then proceeded to rule that a tax on the

withdrawal of gasoline for the purpose of sale to an army post ex

change on a federal reservation did not constitute the taxation of a

governmental instrumentality. In support of its ruling the court

cited the decision of the California Supreme Court in the principal
case. This was the major point in that decision, and however unsuc

cessfully the California court may have avoided the jurisdictional
feature of the case, its decision on the question of the taxation of a

federal instrumentality was the correct one. In Keane v. United

States, 272 Fed. 577 (C. C. A 4th, 1921), it was held that a military
post exchange was not a federal instrumentality in the sense that an

allegation of a conspiracy to defraud a post exchange would sustain

an indictment for conspiracy to defraud the United States. "A post

exchange is a voluntary, unincorporated, co-operative association of

army organizations in which all share as partners in the profits and

losses. The government has no share in the profits, and Is not bound

by the losses." Pan American Petroleum Corp. v. Alabama, supra.

"It is not one of those agencies through which the federal government
directly exercises its constitutional or sovereign power," but "it is an

organization largely engaged in business of a private nature," and,
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therefore, "sales to it should not be beyond the reach of the taxing
power of the state wherein it is located." People v. Standard Oil Co.,
supra.
The Pan American case leaves unanswered the interesting question

whether the Alabama tax would be sustained if an attempt were

made to impose it upon an instrumentality concededly governmental
in character. From the care taken by the court to demonstrate that
the instrumentality involved in the case before it was non-govern

mental in character, it would seem a fair inference that had the court

found it impossible satisfactorily to dispose of this point, it would
have been forced to deny the validity of the tax. The court was able
to avoid the jurisdictional difficulty by placing an extremely literal
construction upon the statute, but it does not seem that the instru

mentality question could be obviated in this way. Strictly, the tax is

upon the "withdrawal" of the gasoline, but this withdrawal must be
followed by some use in order to warrant the imposition of the tax

under the statute, and when that use is a sale to the federal govern
ment for governmental purposes, the principle of Panhandle Oil Co. v.

Mississippi, 277 U. S. 218 (1928), apparently would govern the case.

It was there held that, under a statute providing that, "Any person

engaged in the business of distributing gasoline * * * shall pay for the

privilege * * * an excise tax,", a tax upon sales of gasoline to the
United States Coast Guard and a Veterans' Hospital was an unwar

ranted interference with a federal instrumentality.
F. C. N.

TAXATION�Rolling Stock Engaged in Interstate Commerce.

Appellant, an Illinois corporation, has its refinery in the State of

Oklahoma. From this point in Oklahoma tank cars are sent out on

delivery trips. They are almost continuously in movement through
out the United States, and when empty are returned to the refinery
for reloading. In this process each tank car remains outside of Okla
homa from, twenty to twenty-nine days of each month. In. two pre
vious cases the State Supreme Court rendered judgments sustaining
the right of the State to assess appellants' entire fleet of about three

hundred and eighty cars. In another case the same court reversed

a judgment of the district court which had reduced the number of these

cars taxable by the State. From these three judgments the appellant
corporation here appeals. Held, all three judgments reversed; the

extent to which a State may exercise its jurisdiction' to tax must be

determined on a basis which is consistent with a like jurisdiction of

other States. Johnson Oil Refining Co. v. State of Oklahoma, 290 U. S.

158 (1933).
A State must derive its power to tax tangible personal property from

the fact that the situs of the property, or the domioil of the owner,

is within that State. Mobilia sequuntur personam was at one time

a rule of law: by which the situs of personal property was deemed to

be at the domicil of the owner, at which place it was taxable. St.
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Louis v. Wiggins Ferry Co., 11 Wall 423 (1870) ; Sangamon & Morgan R.
Co. v. County of Morgan, 14 111.. 163 (1852); Wheaton v. Mtdkel, 63
N. J. Law 525, 42 Atl. 843 (1899). But the fallacy of this fiction had
been pointed out as early as 1861. Hoyt v. The Commissioner of
Taxes, 23 N. Y. 224 (1861). The present rule is, to apply the fiction
to intangible personalty and to tangible personalty only when this
results in no injustice to the taxpayer. First National Bank of Bos
ton v. Maine, 284 U. S. 312 (1932); Farmers' Loan & Trust Co. v.

Minnesota, 280 U. S. 204 (1930); Southern, Pacific* Go. v. Kentucky,
222 U. S. 63 (1911); New York Central Railroad v. Miller, 202 U. S.
584 (1906). It is well established that the domicil of the owner has
no jurisdiction to tax tangible personal property which has acquired
a taxable situs in another State. Frick v. Pennsylvania, 268 U. S.
473 (1925); Western Union Telegraph Go. v. Kansas, 216 U. S. 1

(1910) ; Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194

(1905) ; Delaware, L. & W. R. Co. v. Pennsylvania, 198 U. S. 341 (1905) ;
American Refrigerator Transit Co. v. Hall, 174 U. S. 70* (1899). In
the principal case, then, the State of Illinois, being merely the domi
cil of the owner, has no Jurisdiction to tax the rolling stock which
has an actual situs im other States. The tax at the domicil in New
York Central Railroad v. Miller, supra, must be sustained on the

theory that the taxpayer had failed satisfactorily to establish a tax

able situs elsewhere.
A personal property tax is levied on the theory that all such prop

erty employed in the State should bear its proportionate share of the
burden of taxation, and should recompense the State for the protec
tion afforded. Thus, rolling stock, which habitually passes through
a State, partakesi of the protection offered by that State and acquires
a taxable situs. The taxes levied are computed on the basis of a full

year's protection, and if each of the many States in the principal case
were to tax, at the full rate, each car which entered the State during
the year, it would practically amount to confiscation of appellant's
property. A valid and equitable manner in which to tax rolling stock,
the various units of which are constantly entering and leaving the

State, is to apply the average situs rule. Union Tank Line v. Wright,
249 U. S. 275 (1919); Pullman's Palace-Car Co. v. Pennsylvania, 141

U. S. 18 (1891) ; Marye v. Baltimore and Ohio R. R. Co., 127 U. S. 117

(1888) ; Germania Refining Co. v. Auditor General, 184 Mich 618, 151 N.

W. 605 (1915).
The fact that rolling stock may be engaged in interstate commerce

does not preclude taxation by a State. It is necessary only that the

State have jurisdiction over the property and that the tax levied be

non-discriminatory in its nature. Union Refrigerator Transit Co. v.

Lynch, 177 U. S. 149 (1900); Pullman's Palace-Oar Co. v. Pennsyl
vania, supra; Marye v. Baltimore and Ohio R. R. Co., supra.

J. T. W. Jr.
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TAXATION�Trusts�Deductions.

A trust was established whereby the trustees were to pay to the
widow of the deceased the net income of the fund in lieu of her

statutory rights of dower. For the purpose of determining the taxable
income of the trust, respondents claimed the right to deduct from the

gross amount payments to the widow. The Commissioner refused to

allow the deduction and the Board of Tax Appeals sustained his posi
tion. The Circuit Court of Appeals reversed the Board of Tax Ap
peals and the government appealed. Held, deductions were allowable
to the trustees under Sec. 219 (a) of the Revenue Act of 1924 [43 Stat.
253 (1924), 25 U. S. C. � 960 (1926)], which imposed a tax upon the

income of estates held in trust and directed that under 219 (b) (2) in
computing the net income of the estate there should be allowed as a

deduction the amount of income of the estate distributed to the bene

ficiaries but that the amount of this deduction should be included in

computing the net income of the beneficiary. Of. Rev. Act of 1932,
Sec. 161 (a) (2). Helvering v. Butterworth, Helvering v. The Phila

delphia Trust Go., and Helvering v. The Title Guaranty Loan & Trust

Co., 290 U. S. 365 (1933).
In Helvering v. Pardee, 290 U. S. 365 (1933), decided at the

same time as the above, a trust fund was established whereby the

trustees were to pay to the widow of the deceased donor an annuity
of $50,000 in lieu of her statutory right of dower. The Commissioner

refused to allow the credits claimed by the trustees and his ruling
was sustained by the Board of Tax Appeals. The Circuit Court of

Appeals reversed the Board of Tax Appeals to be in turn reversed by
the Supreme Court, with Chief Justice Hughes dissenting. The Su

preme Court applied Section 213 (b) (3) of the Rev. Act of 1924

supra, which exempted from taxation under gross income "the value

of property acquired by gift, bequest, devise or descent." Cf. Rev. Act
�of 1924, Sec. 22 (to) (3) supra.

Under Warner v. Walsh, 15 F. (2d) 367 (C. C. A. 2d, 1926), United
States v. Bolster, 26 F. (2d) 760 (C. C. A. 1st, 1928), and Allen v. Bran-

deis, 29 F. (2d) 363 (C. C. A. 8th, 1928), it was held that payments of

net income in lieu of dower to a widow from the trust estate of her de

ceased husband were not taxable, upon the theory that the widow was

to be considered as the purchaser of an annuity. Therefore, the

commissioner held that the trustees could not deduct this income from

the estate.
In the principal cases the Supreme Court reversed this ruling

and held a widow a cestui que trust, allowing the deduction to the

trustees. While the court here did not directly discuss the widow's

liability, they did not fail to take cognizance of her situation, as is

shown by their holding that they could not adhere to the reasoning
of the three cases just cited, because Congress did not intend that any

income from a trust should escape taxation unless specifically exempt,
and because it was the purpose of the statute to tax in some way all

income from the trust.
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Since the commissioner acquiesced in Warner v. Walsh, United States
v. Bolster, and Allen v. Brandeis, all supra, this does not neces

sarily mean that the income to the -widow deductible by the trus
tees is tax free. He will no doubt issue a new ruling that such pay
ments are taxable to the widow, since this is a necessary corollary of
the Supreme Court ruling that the widow is to be held as a cestui que
trust rather than a purchaser of an annuity.
The Pardee case is to be distinguished from the three other principal

cases in that the annuity to be paid to the widow is to be payable at all
�Tents and does not depend on income from the trust estate, so that,
if necessary, the trustees could take from the corpus to satisfy the

requirements of the widow's interest. Following Burnet v. White-
house, 283 U. S. 148 (1931), payments to her were not a distribution
of income but were made in discharge of a gift or legacy.
In a preliminary report of a subcommittee of the House Committee

on Ways and Means, (1934) 343 C. C. H. 6684, considerable agitation
is expressed lest a widow receiving an annual income will not be re

quired to pay a tax on her interest, while the trustees may deduct this
amount from the gross income of the estate. They, therefore, recom
mend curing these defects by providing "that the income of the
estate or trust may be reduced by income paid to the beneficiaries only
if such amounts are includable in the income of such beneficiaries."
This proposal would seem needless since under the first three cases,

although the income may be deducted by the trustees, it is taxable
to the widow. Moreover, under the Pardee case, although the pay
ments to the widow are not taxable, yet the income from the trust
is taxable to the trustees.

G. M.

TORTS�Negligence�Agent's Liability.

The plaintiff sued a railroad company and the company's foreman

for damages caused by a fire originating on thej right of way of tire

railroad, due to the negligent failure of the defendants to keep the

right of way free from ignitible materials. The plaintiff alleged
that the railroad had a duty to keep the right of way clear of such

substances, and that there was also such a duty upon the foreman

who was in charge of the section of the track where th� fire origi
nated. Held, n� cause of action was stated against the foreman be

cause he had omitted to perform a duty owed not to the public but

to the railroad company alone. Knight v. Atlantic Coast Dine R, Co.

et al, 4 F. Supp. 713 (S. L>. Ga. 1933).
The cases involving th� liability of an agent or servant for his own

negligence or nonfeasance present two questions, or rather two dif

ferent phases of the same general question: first, whether a servant

is ever personally liable for his negligence to third persons; and sec

ond, if there are occasions when he is not liable, what is the proper

rule applicable to determine his liability or nonliability.
A complaint alleging negligence against a railroad company and a
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section foreman of the railroad for failing to keep a right of way
clear of combustible material was held to state a cause of action

against each defendant in Patry v. Northwestern Pacific R. R. Co. 114
Minn. 375, 131 N. W. 462 (1911).
Courts, in passing upon the liability of a servant for his own neg

ligence, attempt to make a distinction between acts constituting non

feasance and acts constituting misfeasance, and hold that a servant
is not liable to anyone except the employer for negligence amounting
to nonfeasance. This distinction is based on an obiter statement in
a dissenting opinion in Lane v. Cotton, 12 Mod. 488 (1701). No sound
reason for such a rule is apparent, but a number of courts still assert
that the law does recognize such a distinction. Usually, however, the
courts, after alluding to the distinction, go on to hold that the servant
was guilty of misfeasance even though his act was one wholly of
omission. Such a case was Consolidated Gas Company v. Connor, 114
Md. 140, 78 Atl. 725 (1910), where the court said: "The distinction
between these two classes of negligence (misfeasance and nonfeasance)
has been frequently considered, and it is well settled that 'misfeasance'
is the improper performance of a duty, for which the agent is liable
to third persons injured by such negligence, while 'nonfeasance' is the

nonperformance of a duty, for which the agent is liable only to his

principal." Many courts, however, refuse to recognize such a dis

tinction. Haynes v. Cincinnati N. O. and Tl P. R. Co., 145 Ky. 209,
140 S. W. 176 (1911).
The distinction is not drawn when the servant owes an independent

duty to the person injured. Murray v. Cowherd, 148 Ky. 591, 147 S. W.
6 (1912); Evans Chemical Works v. Ball, 159 Ky. 399, 167 S. W. 390

(1911); Morey v. Bhenango Furnace Co., 112 Minn. 528, 127 N. W.
1134 (1910).
In another class of cases the court has held an employee liable for

injuries resulting from his negligent act without any reference to a

possible distinction between misfeasance and nonfeasance. An agent's
liability in such cases is not based upon the ground of his agency,
but on the ground that he is a wrongdoer, and, as such, is responsible
for any injury he may cause. Bchlosser v. Great Northern R. R. Go.,
20 N. D. 406, 127 N. W. 502 (1910).
An agent is liable to no one but his principal for damages resulting

from an omission or neglect of duty strictly limited to the business
of his agency, even though such omission be with malicious intent

to injure a third person and have that affect. Felters v. Swan, 62

Miss. 45 (1884).
In Reid v. Humber, 49 Ga. Rep. 207 (1873), it was conceded in the

argument that unless the rule be changed by Code, an agent is not

liable to a third person for damages resulting! to him from the non

performance or neglect of a duty which the agent owes to his prin
cipal. It was found in this case that nothing in the Code changed the

old rule.

The Georgia rule, certainly as applied in the principal case, is by no

means universal. The contrary (and better) rule has been well es-
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tablished in Massachusetts since the case of Bell v. Josselyn, 3 Gray
309 (1855). The Massachusetts doctrine admits that if an agent's
conduct complained of involves only a duty arising from the contract

between him and his principal, and therefore owed solely to the prin
cipal, then there exists no liability on his part to third parties. French
v. Fuller, 23 Pick. 108 (1839); Levi & Brown v. Dean, 123 Mass. 267

(1877); Tibets v. Wentworth, 248 Mass. 468, 143 N. E. 349 (1924);
Handy v. Miner, 258 Mass. 53, 154 N. E. 557 (1926). But if that con

duct also involves a duty to third persons�a duty imposed by law

arising out of the circumstances�then such a third person has a right
of action against the agent if he fails in performing this duty, and
the contractual relation to the principal does not interpose a defense.

Nowell v. Wright, 3 Allen 166 (1861) ; Osborne v. Morgan, 130 Mass.,
102 (1863); Bickford v. Richards, 154 Mass. 163, 27 N. E. 1014 (1891);
Shannon v. Shaw, 201 Mass. 393, 87 N. E. 748 (1909) ; Crohon & Roden

Co. v. Rudick, 232 Mass. 555, 122 N. E. 741 (1919) ; Proctor v. Dillon,
235 Mass. 538, 129 N. E. 265 (1920); Coe v. Ware, 271 Mass. 570, 171

N. E. 732 (1930).
W. H. C.
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BOOK REVIEWS

CASES ON THE LAW OF AGENCY�by Rosooe T. Steffen. West

Publishing Co., St. Paul, 1933. Pp. 836.

In his new casebook on Agency, Professor Roscoe T. Stef
fen, of Yale Law School, has worked out an original or
ganization of traditional and modern material. After a

Preface and an Introduction of 15 pages, he divides the

subject under three heads: Part I, The Employment Rela
tion (195 pages) ; Part II, Conduct of Business by Repre
sentatives (337 pages) ; Part III, Forms of Association
(240 pages) . In Part I the cases develop the rules govern
ing the relationship between employer and employee, in
cluding such topics as Exclusive Agencies, Trade Secrets,
the Fiduciary Concept, Indemnity, Reimbursement, and

Compensation. Cases dealing with liabilities in Tort and
Contract, created through employees, are found in Part

II, including such topics as Ratification, Notice and Fraud ;

this part constitutes a little less than half the material in
the book. Part III takes up Undisclosed Principal, and also
contrasts the respective advantages and disadvantages of
the Agency, Partnership and Corporation forms of organi
zation. The Appendix of thirty pages reprints pertinent
portions of such modern statutes as the Employers' Liabil
ity Act, the Uniform Aeronautics Act, The Bulk Sales Act,
The Factor's and Trader's Act, and the Uniform Partner

ship and Corporation Acts. A table of seven pages, listing
the leading law review articles on Agency, and a fifteen-
page index, complete a book of 836 pages, which, the Edi
tor says, was "evolved only slowly through many years of
class room trial and error." (Preface, v) .

Each topic in this Casebook is introduced by a short,
compact survey of the field covered by the cases immedi
ately following, indicating the objectives Professor Steffen
had in mind in selecting each group of cases. Averaging
half a page, the summaries are similar to what some law
teachers might give at the opening of a class session, in be

ginning the study of a new topic. In all, 218 cases are re

printed, 199 American and 19 English. Most of the Eng
lish cases were decided before 1900. Of the American
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cases, about one-fourth were decided before 1900,, and the
remaining- three-fourths from 1900 to 1933. Emphasis is
thus placed on the modern law of Agency. The cases are

widely distributed, thirty-five state supreme courts being
represented by opinions. There is also an unusually large
proportion of opinions of Federal Courts, neglected by
many Agency casebooks, including eleven from the Su
preme Court of the United States. Familiar faces reap
pear, such as Bolton Partners v. Lambert,1 Collen v.

Wright,2 Dempsey v. Chambers,3 Farwell v. R. R. Co.*
Higgins v. Smith,6 Hunt v. Rousmanier,e Keighley v. Du
rante Kelner v. Baxter,3 Levi v. Booth,9 Pickering v. Busk,10
Singer Mfg. Co. v. Rahn,11 and Watteau v. Fenwick.12 Pro
fessor Steffen marshalls his cases in historical order, with
an average of four or five cases in each subdivision. Pro
fessor Wambaugh's Casebook on Agency, belonging to a

somewhat earlier generation, affords an interesting com

parison. In his casebook there are about the same number
of subdivisions of the subject, but several topics are treated
extensively in a long series of cases, depicting the growth of
such topics as Ratification, and the Employer's liability in
Tort and Contract, from the thirteenth or fourteenth cen

tury to 1926. There are 204 English and 207 American
cases, most of them decided before 1900. No cases on Part

nership or Corporations are included, and there are few
annotations. Professor Wambaugh, as an historical jurist,
develops Agency in rigid chronological order, with the
traditional precedents; Professor Steffen follows the his
torical order, too, but uses somewhat shorter groups of
modern cases.

Ml Ch. D. 295 (1889).
2 8 E. & B. 647 (1857).
3 154 Mass. 330, 28 N. E. 279 (1891).
*4 Mete. 49 (Mass. 1842).
5 8 M. & W. 834 (1841).
6 8 Wheat, 174 (1823).
1 (1901) A. C. 240.
8L.R.2 C. P. 174 (1866).
�58 Md. 305 (1882).
10 15 East, 38 (1812).
ii 132 U. S. 518.
i2 (1893) 1 Q. B. 346 (1892).
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Agency should be placed, says Professor Steffen, in the
second term of the First Year. This would allot two or

three semester hours to the course. Those who believe
Agency is worth more time, even in a crowded curriculum,
will not be able to agree. Professor Steffen also says that
"the center of gravity of the Agency field has long since
shifted to the problems of the business organization."
Holding this view, he naturally devotes a large part of his
book (172 pages) to topics from Partnership and Corpora
tions, such as Partnership Responsibility, Limited and Dor
mant Partners, Suits on Partnership Obligations, Mem

bership Associations, Joint Stock Associations, Business

Trusts, DeFacto Corporations, Scope of Shareholders' Im

munity, Parent and Subsidiary Corporations, and reprint
ing such cases as Cox v. Hickman,'3 Madison County Bank v.
Gouldu and Mine Workers v. Coronado Coal Company.15 In
the arrangement of the modern law school course, Profes
sor Steffen fears that it is a question of life or death for

Agency. Having amputated large portions of the subject,
he prescribes blood transfusions from Partnership and Cor

porations, or the patient may die. But was the operation
necessary in the first place? In all deference, the reviewer
believes that more can be accomplished by giving two hours
a week for a year to Agency proper, and the usual time to
the courses in Partnership and Corporations, than by at

tempting to contrast the advantages of the three forms of

organization in time subtracted from the usual Agency
course. When the student later takes up courses in Part

nership and Corporations, the ground already covered
will have to be gone over again, with a consequent loss
of time.
The casebooks of Seavey, Keedy, Wambaugh, Powell,

Huffcutt, Douglas & Shanks, McGill & Hamilton, Goddard
and Mechem, the treatises of Mechem, Powell's Tiffany,
Huffcutt, Steele, Wright, and Clark & Skyles, with the
American Law Institute's Restatement, attest the vitality
of Agency as a branch of the legal tree. Among these, Pro-

13 8 H. Ii. Cas. 268 (1860).
i*5 Hill 309 (1843).
15 259 U. S. 344 (1922).
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fessor Steffen's casebook ranks high for its novel arrange
ment, well selected, modern cases, and scholarly annotations.

Hugh J. Fegan.*
Georgetown University School of Law.

DE JURE BELLI LIBRI TRES�by Alberico Gentili. Volume 1, A

Photographic Reproduction of the Edition of 1612. Volume II, A
Translation of the Text by John C. Rolfe, with an introduction by
Coleman Phillipson. Publication of the Carnegie Endowment for

International Peace. Oxford University Press, London and New

York, 1933. Pp. 742 and 749.

With this publication, the Carnegie Endowment for In
ternational Peace continues it patient and progressive
series, makingj available to students of international
law. to publicists, and perhaps even to statesmen, the
classic texts and treatises in its field, which are writ
ten in other tongues than ours and hidden in few copies
not readily found in many of the major libraries. They
have disappeared with the passing of time. Modern re

production and duplication in large editions gives them
easy accessibility.
Coleman Phillipson gives Gentili equal place with Gro

tius, the long-acknowledged "father" of international law,
and indeed almost tries to relegate Grotius to the post of
step-father. He finds the latter too philosophic and not

enough in contact with his own time, too retrograde in
some views, too dreamy in others, and often dependent upon
the able pioneering of Gentili. To Gentili he hands the

palm as initial expositor of the broad comprehensive sys
tem based upon current facts, conditions, and thought.
However this slight argument may eventuate, Gentili is
not a man to be neglected. A depth of reading and a

wealth of appropriate allusion show on every one of his

pages, bound together with a clarity of thought, so that the
perusal is stimulating in the extreme. As well as the fan
cies of the time you can get clear cut facts on prescription,
* Assistant Dean and Professor of Law, Georgetown University

School of Law; author of Edward Douglas White, Jurist and States

man (1925) 14 Georgetown Law Journal 1; Some Recent Tendencies

in the Law of Insurance (1929) 17 Georgetown Law Journal 196;

Foreign Principals (1932) 80 U. of Pa. L. Rev. 858; and articles in

various other legal periodicals.
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military occupation, the balance of power, the sanctity of
treaties, and � that matter so important in our own days�
the obligation to settle peaceably if possible before resort
to acts of force. All of this is handled with an almost
modern manner of thought.
The manner of his discussion is well illustrated, it seems,

by some extracts from his chapter (Bk. II, ch. i.) on the

subject "of declaring war."

"Now, just as you ought to observe justice in beginning a war,
so you should wage it and carry it on justly. For it is not enough
to have a just cause for beginning a war, unless it is also waged
with justice, as Augustine says. * * * And this justice of which we

speaks seems in the first place to consist in this: that we should
inform of our deliberations the one against whom we have de

cided to make war. That indeed is commanded by the divine

law, a law which related to all men and not to the Jews alone;
for it is a law not confined to their commonwealth, but extending
beyond it.
Others, too, have come to the same conclusion, Greeks, Bar

barians, and especially the Romans. 'It seems that no war can

be regarded as just, unless it has been announced and declared,
and unless satisfaction has been demanded,' as Cicero writes;
and this opinion has been embodied in the canon law. The civil

law, too, maintains the same principle, and therefore the inter

preters of that law write that one acts treacherously who makes
war without a formal declaration.
Alciati says that this is the law of nations; and there is no

doubt that war ought to be declared, if the agreement of so many

peoples is of any effect in establishing the law of nations, and if
such unanimity on the part of learned men for so many cen

turies may be called the very voice of nature and truth. This is
the voice of God. This is natural law, that before you take hos
tile steps, you first utterly renounce the friendship or common tie

which you have with the men in question. But if intercoutse or

private friendship existed between the two parties, there is less

doubt that those ought first to be renounced; and this opinion is

confirmed by examples, both public and private, bearing upon
the matter in hand. Charles of Naples in his capacity of king
formally renounced the friendship of Peter, king of Aragon, al

though the latter had in the most open fashion done violence to

their kinship and the laws of friendship, as Paolo Emilio says."

On the pages from which this passage is extracted, you
will find citations � in the original not uniform, and with
difficulty identifiable, but now clarified by excellent editing
�from a range of reading like the following: Cicero, Ter-
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tullian, the Book of Deuteronomy, Augustine, Herodotus,
Xenophon, Polybius, Baldus, Jason, Livy, Valerus Maxi-
mus, Tacitus, and we find later a scene from Euripides
quoted and expounded, as representing a view of its time.
It is difficult to say, on the basis of such brief study as

is occasioned for a short review, how much soundness
there is in the contention of Mr. Phillipson and how fully
we desire to let his undoubted competency on the history
of international law deter us from the paths of private
thought. Yet his contention may appropriately be re

stated, for there may be final validity in his argument. The
new accessibility of Gentili may result in the establish
ment of his superiority. "The signal achievement of the
great Dutch jurist," says Mr. Phillipson, "could not have
been what it was, in the absence of the forcible, reasoned,
and comparatively pioneer work of the Italian lawyer. Be
cause of the greater affinity between his point of view and
that of modern States and jurists he is, in that respect, as
much as, if not more than Grotius, the progenitor of the
existing law of nations."

Elbridge Colby.*
University of Vermont.

BRANDEIS, LAWYER AND JUDGE IN THE MODERN STATE�by
Alpheus Thomas Mason, Princeton University Press, Princeton,
1933. Pp. vi, 190.

"If we would guide by the light of reason, we must let our

minds be bold."1

Mr. Justice Brandeis, the subject of this monograph
from the pen of a professor of political science at Princeton
University, will probably go down in the history of the

Supreme Court of the United States as the first of the jus
tices appointed to that great tribunal who has brought to
it not only monumental legal learning but�what is of

greater importance in these later days � a thorough know

ledge of the sciences of politics, economics, and sociology.

?Captain, United States Army; author of Was There War in the

East (1933) 21 Georgetown Law Journal 315; other Book Review in

this issue, infra at p. 659.
i Mr. Justice Brandeis dissenting in New State Ice Company v.

Liebmann, 285 U. S. 262 (1932).
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It is said that time and tide wait for no man. Equally, a
written form of government, even though the "most won
derful work ever struck off, at a given time by the brain
and purpose of man", can not hold the needs of mankind
in check when those needs greatly change unless there be
a shaping and moulding of that written form of govern
ment to permit the flood to trickle across the barrier
rather than to force the barrier and bring danger to the
entire structure.
At least so it seems to this reviewer, and it is evident that

to some extent such a philosophy of government and law
is held by Mr. Justice Brandeis. This is made clear by his
career at the bar before his elevation to the Supreme Court
of the United States, and by his opinions. The ability,
energy, and care which he brought to the preparation of a
brief or the formulation of an article for the various legal
and other periodicals to which he contributed before his

appointment to the court, are reflected in the able and ex

haustive opinions which he has written since his appoint
ment.
It is not necessary that one should agree with his con

clusions to appreciate the fact that many of his opinions,
especially his great dissenting opinions, are veritable trea
tises wherein levy has been made on all stores of learn

ing which could in any reasonable manner contribute facts
in support of the conclusions therein reached. Coupled with
a crusading spirit, there is a fearlessness evidenced in his

public work to face the facts as well as the conclusions re

sulting therefrom. Undoubtedly the world will be much
better because this great and good man has labored at the
bar and on the bench for right�whether his position result
ed in support of the rich or poor, the strong or the weak,
the individual or the great corporation. And strangest of
all, this characteristic of the great jurist seems to have
been slow in dawning on the warring factions in our social
order.
It is one of the greatest glories of the Anglo-Saxon bench

that there has not been lacking at all times that independ
ence of spirit with which Lord Coke faced his domineering
king, but it has not been given to all of the wearers of the

judicial ermine to see distinctly and clearly the fundamental
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issues in social and economic controversies or the ability
to formulate them in such a manner that others may un

derstand them. Brandeis has seen and understood and he
has so formulated many of them that they have been ac

cepted by his fellow-countrymen. His able and penetrating
mind knows no common barrier.
This monograph presents in interesting and readable

form for layman and lawyer some of the results of the
career and labors of Mr. Justice Brandeis. It does not pur

port to be a definitive biography of the jurist. Doubtless
that will have to wait for some years to come and will re

quire a man with somewhat the same training of Mr. Jus

tice Brandeis in order to do justice to his career. It does

not attempt to tear aside the veil and present the reasons

for the results.
0. R. McGuire.*

Washington.

BLACK'S LAW DICTIONARY�by Henry Campbell Black; Third Edi

tion. West Publishing Co., St. Paul, 1933. Pp. 1944.

The Second Edition (1910) of Black's Law Dictionary
was a valuable contribution to legal bibliology; hence this

present Third Edition is an increasingly useful addition to

any law library, to any student of the law, whether he be

merely an undergraduate or a tyro in the practice of the

profession or the experienced practitioner�the greater ex
perience in the law, the keener appreciation for the great
worth of the book.
As stated in its preface: "The same general alphabetical

plan pursued in the two former editions has been followed,

?Member of the American Bar Association's Special Committee on

Administrative Law; counsel for the General Accounting Office, U. S.

Government; author of Controversies with the United States (1928) 16

Georgetown Law Journal, 281, 454, which was reprinted as Senate

Doc. No. 204, 70th Cong. 2d Sess.; Public Contracts and Publicity (1930)
18 id. 179; Tort Claims against the United States (1931) 19 id. 133;

When May Suit be Instituted Against the Surety On the Performance
Bond of A Federal Contractort Proposal to Clarify the Question

(1934) 22 id. 232, etc. Editor, Beck, Mat it Please the Court (1930)
and collaborator with Hon. James M. Beck in The Vanishing Rights of

the States (1926) and Our Wonderland of Bureaucracy (1932), other

Book'Review in this issue, infra at p. 663.
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but the separation of secondary headings from principal
ones has been made clearer."
In recent years new words and phrases frequently have

found their way into the decisions of the courts and arti
cles on legal subjects; likewise old words and phrases have
acquired, in many instances, new or secondary meanings.
Black's new edition successfully keeps abreast with these

changing conditions "by adding new words and modernized

definitions, together with illustrations and current authori
ties supporting new use of old terms". The book is some

what more than a dictionary; it is, in its way, in part an
encyclopedia and a glossary of legal parlance. It retains
its lucid translations of the old "law-Latin" and other un-
English terms.
The writer on numerous occasions during the past

several months has consulted the book for practical pur
poses � to verify the correct use of a word or phraseology
in opinions of the courts, in manuscripts, and the like, or
to check the accuracy of a Latin expression� and each
time was not disappointed. Black's Law Dictionary dis
closed the desired information.

Arthur A. Alexander.*
Georgetown University School of Law.

THE FEDERAL GIFT TAX�by Kingman Brewster, James S. Y.

Ivins, and Percy W. Phillips. Clark Boardman Co., Ltd., New

York, 1933. Pp. 145.

The Federal Gift Tax is a comparative newcomer to the
growing family of federal taxes. The Revenue Act of 1924
provided for such a tax, but this was repealed as of January
1, 1926 by the 1926 Act. Congress made no further at
tempt to tax gifts until after the unfortunate decision in
Reiner v. Donnan 1 which held that a conclusive presump
tion that gifts made within a certain period of the donor's
death were in contemplation of death, was unconstitution-

* Professor of Law, Georgetown University School of Law; Faculty
Adviser of this Journal; author of Foreign Judgments�Enforcement
of�Under the Comity of Nations (1929) 17 Georgetown Law Journal

221; Appeals from the Supreme Court to the Court of Appeals of the
District of Columbia in Disbarment Proceedings (1917) V-2 id. 17.

1285 U. S. 312 (1932).
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al. To stop the gap in the Federal Estate Tax, which was
left by that decision, and to meet the growing need of the
Federal Government for additional revenues, the 1932 Act
provides for a gift tax, which is the subject matter of this
little book.

Apart from the Act itself and the Regulations, there is
very little case law upon the Federal Gift Tax. The authors
have collected what law there is ; but, they cite only twenty-
eight court and Board of Tax Appeals decisions, the bulk of
which, moreover, are not gift tax cases. They do, how
ever, explain the statute clearly, and they have outlined
some of the more debatable points which will need clarifica
tion by the courts. A valuable feature of their treatment
is the legislative history of the tax which is given in some

detail.
The principal criticism of this book will be whether it

was warranted by the subject matter. The Federal Gift
Tax is still in a formative stage. This book goes further
than a mere summary and recapitulation of the Regula
tions, but it does not go much further.

Charles L. B. Lowndes.*

Georgetown University School of Law.

FUNDAMENTAL LAW AND THE AMERICAN REVOLUTION�by
Charles F. Mullett. Columbia University Press, New York, 1933.

Pp. 216.

Within the last few decades American history has gone

through an interesting series of changes of emphasis. Un
der the impulse of the economic interpretation of history
and the newer and popular biographical impetus, we have

had a series of attempts to "de-bunk" history and to lay
great emphasis on the social and industrial factors of na

tional growth and progress. The result was to relegate to
the background the fundamental verities of government
upon which our nation was founded. Yet even so "modern"

a scholar as James Harvey Robinson some years ago, while

writing The Mind in the Making, attributed the success of

our country to the character and sense of our Constitution.

The late 18th century was a period of experiment. Out of

a clear sky the new nation was created, unhampered by
* Professor of Law, Georgetown University School of Law.
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traditions and habits, vested interests, and selfish prej^
udices. Its success�greater and more sustained than that
of any other republic of modern times�makes one pause.
Was such success due to the rum-running desires of New

England revolutionists or the landed interests of Virgin
ians? The question is foolish. The success was due in large
measure to the fact that the republic was, td some extent
at least, founded upon eternal verities. It is pleasing to
see this Columbia study resurrect them. The extent to
which "natural law and the law of God" was respected, ap
pealed to, and considered by the fathers of the Constitu
tion, is gravely reflected in this account of the manner in
which fundamental concepts of law were appealed to and
quoted by the orators, pamphleteers, and writers of pre-
Revolutionary days. After a summary of Continental,
English, and Colonial sources of fundamental law, (Grotius
and Montesquieu ; Coke and Milton ; Hobbes and Locke) , the
volume shows how on questions of "no taxation without
representation," on questions of self-legislation on internal
affairs not relating to taxation, and on the general status
of the colonies, those who publicly urged the rights and
partial independence of the colonies drew, their arguments
and their citations from the theory and practice of funda
mental law. The seventeenth century was behind them
with its vigorous pamphleteering on questions of personal
liberty, whether relating to "ship money", or to the "New
Model" standing army, or to the "Bill of Rights". It af
forded them ample data for discussion.
A study like this does not absolutely deny the economic

impetus of the American Revolution. The arguments made
may have been in support of the desire, rather than the
cause of it. Yet, it must always be understood that such
broad and general discussion of fundamental law at such
a time would naturally have decisive effect upon the
character of a new government created at such an age.
Professor Mullett thus decisively proves the ancient heredi
ty of our political theory. It was not from an isolated
hermit that there came those "truths self-evident" upon
which the Constitution was based; but from a general in-
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terest in and understanding of the stream of high political
thought.

Elbridge Colby.*
University of Vermont,

DOUBLE PATENTING�by Emerson Stringham. Pacot Publications,
Washington, 1933. Pp. 624.

The author has, in seven chapters, treated a subject of
prime importance to patent lawyers, patent attorneys, so
licitors, and patent examiners, and one which is often
wrongly interpreted to the detriment of property rights of
clients.

Chapter I deals with the broad aspects of double patent
ing wherein: 1, Two patents inventively coextensive in the
monopoly putatively covered cannot be validly obtained by
the same inventor; 2, Of two patents to the same inventor
inventively non-coextensive in monopoly putatively cov

ered, the second will be invalid, if both patents disclose only
the same single inventive embodiment; and 3, Of two pat
ents to the same inventor patentably non-coextensive in
monopoly putatively covered, the second will be invalid, if
the invention it purports to protect was dedicated to the
public by the first patent. The dangers of double patent
ing in instances where a common assignee owns a number
of patents directed generally to the same invention have
been skillfully treated by the author. The leading cases

have been grouped to illustrate different aspects of double
patenting under section headings in a manner convenient
to a reader searching for authorities to fit a particular state
of facts.
Chapter II on "Identic Monopoly" deals with various con

ditions which may arise in which two patents are for the
identic monopoly if the respective claims are coextensive in
the protection sought to be achieved.
Chapter III deals with "Different Statutory Class" ; that

is, whether the claims of two patents being considered un

der the doctrine of double patenting are for process and
apparatus; process and product; composition-manufacture,
and process; apparatus and product; and composition-
* See supra note*, p. 655.
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manufacture and apparatus. The author points out that
double patenting may occur in any of the statutory classes.
The author holds that when process and apparatus claims
are based upon a single inventive embodiment, there is no

room for more than a single patent. Section 2828A of
Chapter III, on the general survey of the relationship be
tween design and utility patents, reprints in full the com

ment entitled: Patents�Double Patenting�Design and

Mechanical, which originally appeared in the "Recent De
cisions" columns of Volume XX, pp. 536-7 (May, 1932) of
this Journal. It is to be regretted that Mr. Stringham
erroneously gives credit to the Georgetown Law Review
instead of correctly to the GEORGETOWN LAW JOURNAL.

Chapter IV. on 'Different Scope," treats cases in
which claims of two patents differing in scope n'on-inven-
tively are for the identic monopoly and are, accordingly,
subject to the doctrine of double patenting.
Chapter V treats of sub-combination and overlapping

elements in claims which often affect only the scope of the
claims and may result in the application of the doctrine of
double patenting.
Chapter VI is directed to "Reasons and the Twilight

Zone," and sets forth examples of holdings of invalidity by
the Court of Claims of patents in view of prior patents to
the same inventor, and conversely, holdings where double

patenting does not occur. The author treats the conditions
arising in requirements for division and shows wherein a

second patent may not be subject to invalidity on the
ground of double patenting.
Chapter VII, entitled "Dedication, Abandonment, or

Laches," points out that an invention disclosed but not
claimed in a patent is dedicated to the public unless on the
day of granting the patent, an application for it is pending
in the Patent Office. If an application is pending, no dedica
tion arises unless the inventor is guilty of laches in present
ing claims or in prosecuting his application.
The text contains a reprint of an article "Double Patent

ing" by Charles H. Shaffer of the Examining Corps of the
Patent Office, originally read before the Examining Corps
of the United States Patent Office in 1916. The article is
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well supported by reference to cases valuable as a reference
work for practitioners. A paper presented before the Ex
amining1 Corpg of the Patent Office in 1917 by Arthur W.
Cowles, of the Examining Corps of the Patent Office, en
titled "A Phase of Double Patenting," is also reprinted as

part of the text, and it contains a great deal of valuable in
formation.
The author has prepared a comprehensive table of cases

referred to in the text and has prepared a subject index
which renders the book highly convenient as a reference
manual.
The book will be found highly useful to the practitioner

in litigation where attacks upon the validity of patents
on the ground of double patenting are becoming increas
ingly numerous. The text is valuable to the student and
solicitor in pointing out what is to be avoided in the draft
ing of claims not subject to attack on the ground of double
patenting.

John B. Brady.*
Washington.

RACKETEERING IN WASHINGTON�by Raymond Clapper, with an

introduction by Henry Ford. L. C. Page & Company, Boston, 1933.

Pp. viii, 316.

This is not a law book, but it is a book concerning the
practical workings of the machinery of Federal government
as seen through the eyes of a very capable and veteran

newspaper reporter and as entertainingly recorded by him
for posterity. It is the fourth book published within the
past two years which has come to the reviewer's attention

pointing out waste and extravagance in the expenditure of
Federal money.1 The book deserves to be read by all law
yers�who are students of their government by profession
�and its reading should be made compulsory in connection
with courses in administrative law.
Public money raised through taxation of all the people

is supposed to be expended for the benefit of all the people
* Member of the Bar of the District of Columbia.
i The other three are: Beck, Oue Wonderland of Bureaucracy

(1932); Warren, Uncle Sam as Santa Claus (1932); and Ludlow,
America Go Bust (1933).
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but this is not always done. Mr. Clapper points out that
it becomes a point of honor with every Washington office
holder to get a Government automobile if he can and that,
"These cars are used not only for official business but for
social purposes as well." Proof that this is not an over

drawn statement is shown by a recent case in the Courts
of the District of Columbia which arose as the result of
an accident.2 There a former White House physician, who
was an officer of the Navy, had assigned for his official
use a Packard automobile with an enlisted man as chauffeur.
The Court summarized the facts as follows:

"On the evening of April 19, 1932, as his own evidence dis

closes, Dr. Boone 'called the garage and had this Packard car,

driven by Prettyman (the enlisted man), sent to him at the

White House; from there he went to his home for Mrs. Boone,
from there to the home of General Patterson, and from there

Prettyman drove them (Dr. and Mrs. Boone and General and Mrs.

Patterson) to the home of a physician in Baltimore where they
all had dinner, and after dinner went to the opera in his friend's

car, Prettyman following with the Packard and waited outside,
and after the opera, they started for Washington in the Packard

driven by Prettyman.' On the return trip, somewhere around

midnight, the driver of the car negligently struck and injured
the car belonging to plaintiff in error."

There was, of course, no legal justification for the use

of this publicly owned automobile, fueled, oiled and driven
at public expense from Washington to Baltimore and re

turn on a purely personal visit of the former White House

physician, and there is likewise little justification for many
of the other expenditures of public funds to which the au

thor has invited attention. It seems to be his view that
officers and employees in the administrative branch of the
Federal government have drifted into wasteful and ex

travagant practices through knowledge of the practices of
some Senators and Representatives, which have been
stated at some detail in this book, and apparently in the
belief that such officers and employees will not be taken
to task therefor. However, Mr. Clapper has called atten-

2 Phelps v. Boone, et al., 67 F. (2d) 574 (1933) (App. D. C, 1933).
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tion to the fact that some members of Congress whose
records were not entirely clear have severely criticised in
dividuals in the administrative branch of the Government
who have been caught. Perhaps Mr. Clapper thinks that
because of the mote in the eyes of some members of the
Congress, not enough in or out of Congress are caught.
Another reviewer has recently stated with reference to

this book that :

"Nepotism, mileage payments for miles not traveled, junketing
expeditions, soft jobs for friends and relatives of the mighty�
all of these are costly, but they amount to little compared with
the bonus payments to veterans who never saw the firing line or

suffered injury in the line of duty, or to the maintenance of use

less army posts and navy yards or to the subsidies paid to steam

ship lines and air transport companies."s

The ugly facts developed in the recent investigations
conducted by Senator Black's committee concerning sales
and loans made by the United States Shipping Board and
contracts let by the Postoffice Department for ocean and
air mail were not available when this book was written,
nor has the book pointed out how these abuses have devel

oped in the expenditures of public money. Mr. Clapper
has reported the facts as he has seen and understood them.
He has not invaded the field of the student of political
science and of the lawyer in an attempt to find out why
the abuses arose and what should be done to correct them.
He does suggest, somewhat indirectly, that it is very dan

gerous in statutes to confer discretion not controlled by
law on officials of the government, and that in all cases
a strict accounting should be required by law of all ex

penditures of public money to some official of the Gov
ernment wholly independent of the spending agencies �

whether such agencies be the disbursing clerks of the
Senate and House or of the administrative branch of the
Government.
It is the writer's judgment that pitiless publicity is the

greatest possible defense against waste and extravagance in
3 R. L. Duffus, Book Review, The New York Times, December 17,

1933, p. 5.
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the expenditure of money�whether the money be that of
the taxpayers of the Nation, State, ormunicipalities, or that
of private corporations. Business concerns are not free of
such abuses, as Mr. Henry Ford seems to assume in his
introduction, and the percentage of able and unselfish men

and women in the Federal service is as high as it is in priv
ate business. The trouble with all government and busi
ness spending is that waste and extravagance inevitably
result where there is not pitiless publicity, where spending
agencies are permitted to account to themselves, and
where the spending officers have conferred on them broad
and practically unlimited discretion. A large number of
men have, since 1931, been retired to private life because
of practices condemned in this book, which deserves to be
read by all those interested in their Government�a Gov
ernment which promises to affect their daily lives more

intimately in the future than it has ever done in the past.
0. R. McGuire.*

THE PATENT APPLICATION, PREPARATION AND PROSECU
TION�by B. P. Fishburne. John Byrne & Co., Washington, 1933.

Pp. 153.

THE PREPARATION AND PROSECUTION OF PATENT APPLICA

TIONS�by Charles Rivise. The Michie Co., Charlottesville, 1933.

Pp. 484.

PATENT AND TRADE-MARK FORMS FOR THE UNITED STATES
AND CANADA�by Robert E. Sadtler. The Michie Co., Charlottes
ville, 1933. Pp. 169.

These three volumes cover more or less the same field in
somewhat different ways.
Mr. Fishburne has prepared a book which is apparently

intended largely to be used in the City of Washington by
those who are learning to become patent solicitors. He
cites about 125 decided cases but relies very largely upon
the Patent Office records to illustrate and support his

points. He outlines carefully the procedure in preparing
an application for patent, meeting the objections of the
Patent Office, and bringing the patent to issue. He also has

something to say with respect to infringement. His method

* See supra note*, p. 657.
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is to state that a certain thing should be done or a cer

tain situation should be met in a certain way, and then to
refer the reader to an issued patent to see how it was done.
Apparently it was contemplated that the reader should go
to the Patent Office and examine carefully the file wrapper
containing the proceedings leading up to the issuance of the
patent cited. This, of course, is an excellent way to ap
proach the subject and avoids the necessity of printing
forms. The value of the method rests largely upon the
choice of patents to be so examined. It happens that so far
as the text indicates, relatively few of the patents cited by
Mr. Fishburne have been litigated either in or out of the
Patent Office, so that the authority for the propriety of fol
lowing these patents rests largely with the author.
Mr. Rivise treats substantially the same subjects as Mr.

Fishburne and goes at it in nearly the same way. How
ever, instead of referring the reader to the Patent Office
files, he quotes in his text the pertinent portions of the
patents, thus printing forms as he prints the explanation.
This may make the book more convenient for use but it
gives merely a piecemeal consideration to each patent. Of
course, the reader is free to go to the Patent Office and
search the files with respect to each patent quoted. The
patents quoted by Mr. Rivise have not all been the subject
of litigation, but throughout his text he does cite nearly 1200
decided cases, and for that reason his book is useful to the
patent solicitor who can frequently obtain from the book
a reference to an adjudication on any subject in which he
is interested.
Mr. Sadtler covers a somewhat wider field than either

of the other authors and in a different way. He sets forth
forms without indicating where they come from and with
out indicating that they have been approved by the courts.
As an introduction to his forms, he gives in a few pages
a statement, unaccompanied by any citation, of the general
attitude to be taken in preparing patent or trade mark ap
plications. Just about the time the book was published,
the Canadian Patent Office changed its rules, so that some
of Mr. Sadtler's forms must be changed to fit present con
ditions.
It would well repay anyone entering upon patent law as
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a profession to read and study carefully these three books.
By balancing the attitude of one author against that of
the others a rounded view of the matter may be procured.

Karl Fenning.*
Washington.

� Professor of Law, Georgetown University School of Law; formerly
Assistant Commissioner, U. S. Patent Office, and Special Assistant to
the Attorney General.
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Alline Brothers Morris Fund�American Citizenship. Yale
University Press, New Haven, 1933. Pp. 70.

Barton, Walter E., and Carroll W. Browning�Federal In
come and Estate Laws Correlated and Annotated; 5th
edition. John Byrne & Co., Washington, 1933. Pp. 591.

Bigelow, Harry A., and Joseph Warren Madden�Cases on

the Law of Property�Rights in Land. West Publishing
Co., St. Paul, 1934. Pp. 813.

Brewster, Kingman, James S. Y. Irvins, and Percy Phil

lips�The Federal Gift-Tax. Clark Boardman Co., Ltd.,
New York, 1933. Pp. 145. (Reviewed in this issue,
supra at p. 658.)

Brown, Ray Andrews�The Administration of Workmen's

Compensation. University of Wisconsin Studies in the
Social Sciences and History, Number 19. Madison, 1933.
Pp. 88.

Cohn, Alfred, and J. Chisholm�Take the Witness. Fred
erick A. Stokes Co., New York, 1934. Pp. 315.

Ezekiel, Mordecai and Louis H. Bean�Economic Bases for
the Agricultural Adjustment Act. Government Print

ing Office, 1933. Pp. 37.

Isay, Dr. jur Ernst�Internationales Finanzrecht�Eine

Untersuchung Uber Die Auheren Grenzen Der Staet-
lichen Finanzgwalt. Verlac W. Kohlhammer, Stuttgart-
Berlin, 1934. Pp. 285.
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Maxwell, Bertram�The Soviet State. Steves & Wayburn,
Topeka, 1934. Pp. 383.

Nielsen, Fred Kenelm�International Law Applied to Rec
lamations�Mainly in Cases between the United States
and Mexico. John Byrne & Co., Washington, 1933.

Pp. 715.
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