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ON APRIL 23, 1934, there was given a dinner at the

Mayflower Hotel in honor of Dean Hamilton to com

memorate his graduation from the Law School of George
town University sixty years ago. More than eight hun
dred lawyers trained in the same school came to congratu
late him, and from many States came messages of good
will sent by other alumni. Justices of the Courts of the
District of Columbia and of the Supreme Court of the
United States by their presence gave evidence of their con
fidence in him. Others, having no Georgetown affiliation,
attended to express affectionate regard developed by long
contact as neighbors, associates, and adversaries at the bar.
And most highly to be valued was the participation of the
Rector of his Alma Mater and the Regent of the Law School.
It is doubtful whether anyone privileged to be present on
that occasion ever participated in so notable a tribute paid
by professional brethren to one in private life. It is appro
priate that this number of the Georgetown Law Journal
should contain something to record the event and a word
in appreciation of him who has come to be held in such
high esteem.
His undergraduate work leading to a degree at George

town in 1872 was so impressive that he was chosen the com

mencement orator of that year. His performance on that
occasion gave such promise that Richard T. Merrick, Es
quire, then leader of the bar of the District, invited him
to study law in his office. Preferring prior training in the
law school, Mr. Hamilton took the prescribed course of
two years, was 'admitted to the bar, and, having prudently
safeguarded the opportunity that had been offered to him,
continued to study and commenced the practice of law as
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junior in Mr. Merrick's office. There he assisted in the as

certainment of facts and the examination of legal questions
to be taken into account for the guidance of clients in re

spect of their business transactions and in the prepara
tion and trial of their cases. The prominence of the firm
he had joined brought him into contact with leading mem

bers of the bar, then�as it is said by all familiar with their
professional work�an eminent group of lawyers. In time
he became an effective trial lawyer, gained the confidence of

clients, practitioners, and judges. After a score or so of

years he became prominent and finally a leader at the bar

primus inter pares.
Mr. Hamilton's activities have not been confined to the

practice of law. As executive and adviser he has helped to
build up some of the leading business establishments in the
District. He has contributed much to their standing and

stability. And he has always taken part in the work of bar
associations and in other activities that make for sound
professional standards and the right administration of jus
tice. In time it will be said�if indeed it is not now so un

derstood�that his most important work has been in the
field of education. For almost half a century he has taught
in the Law School, and for a total of twenty-three years
he has been its Dean. As teacher he instructed all but four
of the eighteen hundred or more Georgetown men now prac
ticing in the City of Washington, and nearly all of the eight
thousand alumni now living. They include Federal and
State Judges, United States Senators, Members of the
House of Representatives, governors and legislators. The
Law School is in the highest class. Under his conscientious
and wise leadership it has avoided questionable experimen
tation and is making creditable progress in all things essen

tial to legal education that is sound and useful.
Mindful of the training that in early life he received from

members of the great Society that for centuries in many
parts of the world has been a leader in the work of educa
tion, Mr. Hamilton has long served as a member of the
Board of Regents of Georgetown University. There the
work of teaching proceeds upon the principle that intel
lectual education ought not to be separated from moral and
religious education. That is a tenet of the Roman Catholic
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Church, of which Mr. Hamilton is a devoted member. His

experience in life fully vindicates that doctrine and specially
qualifies him wisely to supplement by counsel the learning
of the highly trained leaders in that venerable institution.
The happiest event in Mr. Hamilton's life occurred when

Miss Louise Merrick became his wife more than forty years
ago. They have seven children and many grandchildren.
Theirs is a Christian home, spacious and beautifully lo
cated in nearby Maryland. It is a place of hospitality, not
only for those belonging to them and their connections, but
also for neighbors and a multitude of friends. It exempli
fies the highest ideals of American life. His work as stu
dent, lawyer, businessman, teacher, leader in public affairs,
husband, father, and citizen serves to encourage and inspire,
for the way that he has traveled is open and straight. De
tails need not be given. The bare outline is enough ade

quately to suggest that the means by which Mr. Hamilton's
eminence was achieved and has been maintained are within
the reach of all.

Pierce Butler,
Associate Justice of the

United States Supreme Court.
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CONTRIBUTORY NEGLIGENCE

Charles L. B. Lowndes *

[ABILITY in Torts is frequently more sentimental
I ^ than rational. If anyone be shocked at this thesis let
him cast a critical eye at what has happened to the doctrine
of contributory negligence. This tall timber in the legal
jungle has been whittled down to toothpick size by the
sympathetic sabotage of juries, whose inability to per
ceive contributory negligence in suits against certain
defendants is notorious; by the emotional antagonism of
judges who have placed constrictions upon the doctrine
which suggest the more evident purpose to destroy it

entirely, rather than to attempt any logical limitation; by
the popular prejudices of legislators who have pulled the
teeth of the common-law dogma or damned it outright.
Little remains to be written about contributory negli

gence save its obituary: There is an academic convention
which assumes, without factual foundation, the parallel
between law in books and law in action. As good academi
cians let us cleave to tradition and ignore what juries do
to contributory negligence. Moreover, as common-law law

yers we know that while legislatioSn may mar, it can never

improve the organic growth of judicial doctrine. So let us
disregard the efforts of the legislature to gild the lily of
contributory negligence. The tale which we shall unfold
will be the story of a doctrine created by judges, and

destroyed by judges, to defeat the very purpose of its
creation.

The medieval philosopher who sought to confound his
opponent by marshalling the more imposing array of favor-

* A.B. Georgetown University, 1923 ; LL.B., Harvard University,
1926; S.J.D., Harvard University, 1931. Professor of Law at George
town University Law School. Author of Constitutional Obstructions to

Tax Reform (1931) 19 Georgetown Law Journal 263; Jurisdiction to

Tax Debts (1931) 19 Georgetown Law Journal 427; and articles in
various other legal periodicals.

I

The Basis of the Doctrine
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able authorities, was in the right line of ancestry from the
less intelligent type of court which seeks to resolve legal
problems today by quantitative rather than by qualitative
analysis. There is something congenial to the primitive
intelligence in counting noses�in doing legerdemain, if
not black magic, with that remarkable conception "the
weight of authority." But wte must not be misled into
believing that there is any intellectual virtu in numbers.
The fact that many men make the same mistake does not
make it less erroneous. It is a more vicious delusion be
cause it creates more widespread error. If a dozen differ
ent reasons are at hand to justify a particular dogma, that
does not necessarily argue doctrinal authenticity. Men are

more profuse in explaining their mistakes than in extolling
their wisdom. A sound principle stands on its own merits.
One that is more dubious builds up a cumbersome defense
mechanism to quiet the judicial conscience. This is prob
ably the reason for the numerous theories which have
been put forth to sustain the doctrine of consideration in
contracts. It obviously puts no better face on the case for

contributory negligence, especially in view of the fact that
most of the reasons advanced for that doctrine will not
withstand the most casual critical scrutiny. But it is quite
possible to have a valid conclusion from false premises.
One cannot damn out of hand the doctrine of contributory
negligence because some of the auxiliary reasoning is so

manifestly specious. It will be well to examine these ex

planations in detail. They may give us some clue to the

origin of the idea, the later destruction of which we are

to witness.
Many courts are causation conscious. Nearly everything,

including contributory negligence, is rationalized along lines
of proximate cause.1 This explanation is complicated some

what by the fact that the same reasoning is usually adduced
to justify the doctrine of the last clear chance. The argu

ment for the last clear chance is, that the defendant's,
rather than the plaintiff's, negligence is the proximate

1 "The plaintiff by his own carelessness severed the causal connection

between the defendant's negligence and the accident which has oc

curred." Dowen, L. J., in Thomas v. Quartermaine, 18 Q.B.D. 685

(1897) at 697.
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cause of the injury, because the proximate cause of an

accident is the last efficient cause. This rests upon the
false premise that the evolution of the principles of causa
tion froze a century ago, and have remained static ever

since.2 But for present purposes, the interesting thing
about the argument is the negative pregnant: the tacit

assumption that the negligence of plaintiff and defendant
is always sequential rather than concurrent, and that when
a plaintiff is guilty of contributory negligence, and there
is no last clear chance, the plaintiff's negligence is neces

sarily subsequent to that of the defendant: the last efficient
and sole proximate cause of the injury.3 Of course, this

simply is not so. There are innumerable instances of con

tributory negligence where there is no such sequence, but

the negligence of the plaintiff and the defendant is simul
taneous or concurrent. There is nothing in the principles
of causation, not even an historical episode, which would
insulate the defendant's negligence in such a situation.4
The practical refutation of the causation theory is to

posit a case where the plaintiff and a third person are in

jured by the joint negligence of the plaintiff and defendant,
under circumstances which render the defendant liable to

the third person. Since the defendant's negligence is a

proximate cause of the injury to the third person, it may be

argued that it must of necessity be a proximate cause of
the injury to the plaintiff, and that, therefore, the reason

that a contributorily negligent plaintiff is barred of his
action cannot be because his negligence prevents the de
fendant's negligence from being a proximate cause.5 But

*At one time it seems to have been the law that the last efficient
cause was the sole proximate cause of an injury. This must be dis
cussed in some detail later in connection with the last clear chance
doctrine.

3 See Sir Frederick Pollock's enthusiastic endorsement of this

fallacy. Pollock, The Law of Toets (13th ed. 1929) 474 et seq.
4 See Bohlen, Contributory Negligence, Selected Essays on the

Law of Toets (1924) 469, 477, 478.
5 "The law by which it is determined whether or not the contri

butory negligence of the plaintiff bars recovery is very uncertain. � * *

The test almost universally approved is whether or not plaintiffs neg

ligence is the proximate cause of his injury. If it is, he cannot re

cover. If it is not, he can. Even this test has been criticized on the

ground that the term 'proximate' is misleading. I think this criticism
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this conclusion is not as inevitable as it seems. Proximate
causation is not ruled by the concepts of physics or philoso
phy. It is a strictly legalistic idea bottomed upon the prac
tical policy of relieving a person from the legal consequen
ces of his conduct for which it would be unjust and inex
pedient to hold him." The current legalistic analysis of the
cause problem is positive. It is an essential element of the
defendant's liability to tie him up with the plaintiff's injury
by showing commissive or omissive conduct on his part
which was a proximate cause. The practical operation of
the doctrine, however, is negative, and it is clearly based
upon the defensive policy of relieving a defendant from the
consequences of his conduct for which it would be inequi
table and oppressive to hold him. It is not at all certain
that if the policy behind the principles of causation had
been more candidly recognized, and a negative analysis of
the problem adopted at the outset, some of the confusion
surrounding this chaotic topic might not have been averted.
Returning, however, to the hypothetical case: it may be
expedient to hold the defendant for the injury to the third
person, but to relieve him of liability toward the contribu-
torily negligent plaintiff. It may be inartistic to charac
terize this result by saying that the defendant's negligence
is a proximate cause of the injury to the third person, and
a remote cause of the injury to the plaintiff, but since prox-
just and important. The word 'proximate' is ordinarily used to indicate
the relation between defendant's negligence and plaintiff's injury. As
so used, it has not the same meaning that it has when used to indicate
the relation between plaintiff's negligence and plaintiff's injury. To
illustrate, suppose in the case of Davies v. Mann [10 M. & W. 546]
above referred to, that, as a result of the collision between the cart and
the donkey a third person had been injured; I think all will agree that
the owner of the donkey, as well as the owner of the cart, would have
been liable. See Lynch v. Nurdin 1 Q. B. (N.S.) 29. And we have
already seen that the negligence of the owner of the donkey was not so
related to the collision as to preclude recovery in a suit by him against
the owner of the cart. As used in relation to contributory neglig
ence, the term 'proximate* simply means that in some way the relation
between plaintiff's negligence and his injury is more remote than that
between defendant's negligence and the injury." Moore, J., dissenting
in Nieboer v. Detroit Elec. R. Co., 128 Mich. 486, 87 N. W. 626, 628
(1901). See Harper, The Law of Tort (1933) � 132.

� Andrews, J., dissenting in Palsgraf v. Long Island R. Co., 248 N.
T. 339, 162 N. E. 339 (1928).
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imate causation is nothing more than a formal rationaliza
tion of certain ideals of fairness and policy, this method of
statement is not necessarily inconsistent.7
Nevertheless, the causation argument will not do. Causa

tion in negligence cases, at least where there is an interven
ing force, is an aspect of culpability. Although the ethical
content of negligence has been somewhat diluted by the
objective theory�which is probably better theory than
practice, at that�it is essentially a moral concept. Culpa
bility consists of the failure to foresee and safeguard
against fatalities, not of the failure to prevent them. And
if anything is axiomatic in the law of causation, it is the
principle that an intervening force will not break the causal
chain, if it is foreseeable. This has been applied where
the intervening act is that of an independent human actor
which is innocent,8 negligent 9

�even criminal.10 There are

many cases where an injury is the simultaneous product of
the negligence of the plaintiff and the defendant, and the
plaintiff's negligence is foreseeable. Unless one is willing
to scrap not only the received conceptual apparatus of causa
tion, but a basic policy beneath it, it cannot reasonably be
said that the contributory negligence of the plaintiff, at
least where this is foreseeable, severs the causal tie between
the defendant's misconduct and the plaintiff's injury.
Contributory negligence is sometimes explained by the

statement that one who is guilty of contributory negligence
does not come into court with clean hands.11 This is merely
obfuscatory. If it means that the plaintiff and the defend
ant are joint tortfeasors between whom there can be no

indemnity or contribution, this notion has been painstak
ingly exploded by Professor Bohlen.12 There is nothing,
i Supra note 5. See also Bohlen, op. cit. supra note 4, at 477 note 1.
s Illinois Cent. R. Co. v. Siler, 229 111. 390, 82 N. E. 362 (1907);

Cieplinski v. Severn, 269 Mass. 261, 168 N. E. 722 (1929).
� Turner v. Page, 186 Mass. 600, 72 N. E. 329 (1904) ; Teasdale v.

Beacon Oil Co., 226 Mass. 25, 164 N. E. 612 (1929).
io Brower v. N. Y. Cent. & H. R. R. Co., 91 N. J. L. 190, 103 Atl. 166

(1918); Hines v. Garrett, 131 Va. 125, 108 S. E. 690 (1921).
" Davis v. Guarnieri, 45 Ohio St. 470. 15 N. E. 350 (1887).
12 Bohlen, op. cit. supra note 4, at 478, 479. See also Schofeeld,

Davies v. Mann: Theory of Contributory Negligence, Selected Essays
on the law of Tobts (1924) 543, 548.
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moreover, which is criminal or even morally culpable about

contributory negligence in many cases.13 The courts are

not so sacrosanct that they cannot contemplate a negligent
plaintiff without a moral collapse. Substantive rights
should not be so lightly treated by a figure of speech. The
most sensible interpretation to be drawn from this explana
tion is that it is bad policy to allow a plaintiff to recover

for an injury which is the cooperative product of his negli
gence and that of the defendant. This is, then, simply a

question-begging phrase which ignores the reason why it
should be bad policy, a point which may be considered in
connection with some of the other reasons commonly as

signed to sustain the doctrine of contributory negligence.
An attempt might be made to justify contributory negli

gence as a sub-species of the genus assumption of risk. The

difficulty with this is that assumption of risk is either a

totally distinct proposition, or a sub-species of the genus

contributory negligence. Three cases of assumption of risk
must be carefully differentiated. First of all there is the

assumption of a reasonable risk, which is probably the as

sumption of risk doctrine in its purest form.14 Then there
is a reasonable assumption of an unreasonable risk, which
has no legal significance, because at most it is simply a de
fense which is not available to the defendant.15 Finally,

13 Worthington v. Mercer, 96 Ala. 310, 11 So. 72 (1892); see also
Oceanic Steam Nav. Co. v. Aitken, 196 U. S. 589 (1904).

14 It is frequently said, for example, that the occupier of premises
owes no duty to a licensee to act affirmatively to make the premises
safe for him because the licensee assumes the risk of the condition of
the property; or that a driver of an automobile owes no affirmative duty
to a gratuitous guest to see that the car is in a safe condition because
the passenger assumes the risk of a dangerous condition of the car.

The assumption of risk in these cases is an assumption of a reasonable
risk. What is really meant is that the licensee or guest has the duty
to look out for these dangers rather than the occupier of the premises
or the host. The assumption of risk here does not operate as a de

fense, but to negative any culpability upon the part of the defendant,
which might be a starting point of liability.
is For example, if the defendant unlawfully blockades a highway,

and the plaintiff, with notice of the obstruction, passes along the high
way and is injured, he may still recover if he did not act unreasonably.
Pomeroy v. Westfteld, 154 Mass. 462, 28 N. E. 899 (1891); see also

Clayards v. Dethick, 12 Q. B. 439 (1848). It is possible to explain this



680 GEORGETOWN LAW JOURNAL

there is an unreasonable assumption of an unreasonable
risk, which might possibly be classified as a type of con

tributory negligence.16 The argument which seeks to jus
tify contributory negligence upon the theory of an assump

tion of risk rests upon several false assumptions and a non-

sequitur. First of all, it is founded upon the premise that

assumption of risk can be sustained upon the theory of vo
lenti non fit injuria. This is obviously fallacious. The idea

behind voluntary assumption of a risk is not that the plain
tiff acquiesces in the injury, but that he defies injury. A

voluntary assumption of a reasonable risk affords a de

fense to the defendant, not because the plaintiff assents to
injury, but because he is involved in a situation where it
is his task to guard against injury, not that of the defend
ant. It negatives culpability on the part of the defendant.
A voluntary and unreasonable assumption of an unreason

able risk is a defense to the defendant, not because the

plaintiff has consented to injury, but because he has acted

imprudently. It can be viewed as an aspect of contributory
negligence, although upon a more careful analysis there
seems to be a conscious imprudence which is closer to reck
lessness. The second specious assumption upon which this
argument rests is that it tacitly identifies voluntary as

sumption of risk with contributory negligence. Clearly a

voluntary assumption of a reasonable risk has nothing to
do with contributory negligence. This is a defense which

result by looking at the matter legalistically and saying that there is
no assumption of risk since the assumption of risk is of no legal con
sequence. A less artificial analysis involves admitting that there Is
an assumption of risk�which is factually true�with the qualification
that this is not. however, a defense because it was not unreasonable.

16 Harding v. Philadelphia Rapid Transit Co., 217 Pa. 69, 66 Atl.
151 (1907). The courts have confused the doctrine of assumption of
risk by failing to discriminate explicitly between an assumption of
a reasonable risk and the assumption of an unreasonable risk, and still
further by failing to distinguish a reasonable and an unreasonable as

sumption of an unreasonable risk. The assumption of an unreasonable
risk is not per se a defense. To be a defense there must be something
culpable about the assumption of the risk; it must be an unreasonable
assumption. An unreasonable assumption of an unreasonable risk is
somewhat akin to negligence, although it is really recklessness�a typa
of culpable conduct which falls somewhere between intentional mis
conduct at one extreme and negligence at the other.
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rests not upon the imprudent conduct of the plaintiff, but
upon the absence of any imprudent conduct upon the part
of the defendant. Nor strictly speaking, is an unreason

able assumption of an unreasonable risk the same thing
as contributory negligence. The only common element is
the imprudent conduct on the part of a plaintiff, who vol

untarily undertakes, such a risk, and a contributorily negli
gent plaintiff. But the imprudence on the plaintiff's part,
in the case of an unreasonable assumption of an unreason

able risk, consists of flying into the face of known perils.
It is imprudence with reference to foreseen perils, not with
reference to reasonably foreseeable but in fact unforeseen

perils, which is the essence of negligence. The nonsequitur
is of course obvious. Conceding that a voluntary and un

reasonable assumption of an unreasonable risk is a defense,
because the plaintiff is consciously trifling with known
dangers, it does not in any way follow that the lesser im
prudence of failing to foresee a foreseeable danger should
bar a plaintiff's action.
Blind flying is not confined to aviation. Much that passes

for experience in the law is pure speculation. A substan
tial part of the law of Torts is based upon unproved postu
lates of public policy. If they are really unprovable then
possibly nothing can be done about them. It may be better
to solve a legal problem by a postulate than by a fact, if
facts are unavailable. But if they are susceptible of em
pirical verification they should be definitely tested or re

jected. The public policy hypothesis which is frequently
advanced to justify the doctrine of contributory negligence,
is that if a plaintiff is made to suffer in a civil action for
his negligence, he will not be negligent.17 This is putting
the argument on its highest ethical plane. A meaner ver

sion, which comes to the same thing, resorts to history, and
explains contributory negligence upon the archaic assump
tion of the individualism of the common law, which required
of every tub that it stand upon its own bottom.18 The law,
according to this explanation, will not protect a man who
does not protect himself.
w See Davis v. Guarnieri, supra note 11.
i* Bohlen, op. cit. supra note 4. at 488 et seq.
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This would be a more rational premise if the law of negli
gence were purely subjective: if the law merely required
of a man that degree of care of which he was capable, pun
ishing him for failing to exercise that amount of care might
tend to make him and his fellows more careful. Theo

retically, however, the law of negligence is sternly ob

jective.19 In a given case it may exact from a person a quan
tum of care of which he is utterly incapable. The assump
tion that punishing a man for his negligence will make him
careful, certainly has no legitimate place in these cases.

Moreover, this assumption�which is an assumption and
not a fact authenticated by experience�even in the gen
eral run of cases meets this logical stalemate : if punishing
a man for his negligence makes men careful, then the fail
ure to punish negligence encourages carelessness. From
which it follows, that the doctrine of contributory negli
gence is undesirable, because it fosters carelessness upon
the part of defendants, who will be negligent since they
realize that they may defeat liability in a good many cases

by proving contributory negligence upon the part of the
plaintiff. Pushing this argument even beyond its logical
absurdity, it might be argued quite plausibly that the doc
trine of contributory negligence is more undesirable than
it is desirable, because it is a greater social liability to have

people who ruthlessly disregard their neighbor's rights,
than people who are oblivious to the dictates of their own
security.
Prescinding, however, from the metaphysics of this post

ulate, is it a postulate which is based upon the normal re
actions of the bulk of the community, or upon the tacit

assumption of an abnormal and perverted mentality? Is
it not a trifle grotesque to assume that the reasonably pru
dent or even the reasonably imprudent man will jeopardize
his person or his property because of the ephemeral hope
of being compensated in a law suit? How great are the

joys of litigation!
But granting for the moment that the doctrine of con

tributory negligence has all the salutary effects claimed in
its behalf, is it not unnecessarily harsh? If contributory

i� Oceanic Steam Nav. Co. v. Aitken, supra note 13.
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negligence merely served to mitigate damages instead of to
bar all liability, would not this be a sufficient admonition
to regard one's safety, or the security of one's acquisitions ?
It seems so intrinsically reasonable that a plaintiff, who has
been injured by the joint negligence of himself and the de
fendant, should recover that portion of the damage which
is referable to the defendant's misconduct, but not for that
part to which he himself has contributed, that there must
be some overwhelming obstacle in the path of this solution.
There is.
If a plaintiff has been injured by the cooperative care

lessness of himself and the defendant, there are several
possible alternatives. The law could disregard the plain
tiffs negligence and allow him complete compensation. It
could deny recovery entirely. It could attempt to appor
tion the damages, by allowing contributory negligence to
be considered as a mitigation of, rather than a bar to, the
defendant's liability. Finally, it might attempt to evaluate
the respective negligence of the parties : to allow recovery
if the defendant were more negligent than the plaintiff, but
to refuse any redress if the plaintiff were more negligent
than the defendant, or, possibly, equally negligent. The
obvious difficulty with the first solution is that it compels
the defendant to shoulder a loss which is partially referable
to the plaintiff's own misconduct. The second solution,
which is that of the current conception of contributory neg

ligence, involves the converse injustice. The plaintiff is
compelled to bear the burden of the defendant's wrongdo
ing. From the viewpoint of abstract justice, the third solu
tion is ideal, but it involves certain very real practical diffi
culties. Allowing contributory negligence in mitigation of

damages, instead of as a defense to all liability, involves
the delicate task of apportioning the damages according to
the respective contributions of the plaintiff and the de
fendant. This is an undertaking which not only is it peril
ous to entrust to the faculties of a jury, but which in most
cases cannot be performed accurately by any human agency.
It is usually impossible to tell what proportion of the dam

age is due to the plaintiffs negligence and what part is due
to that of the defendant; moreover, it seems impossible to
evolve any formulae which will produce even an approxi-
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mately accurate apportionment in a large run of cases.8*
A steps off the curb without looking where he is going. B,
in his automobile, not looking where he is going, runs over

him. How much of the ensuing injury is due to A's negli
gence? What portion of the damage may properly be re

ferred to that of B? Instances might be multiplied end

lessly.21
A variation of the last alternative has been adopted in

those jurisdictions which follow the discredited doctrine of
comparative negligence.22 This is not, however, an ideal

sounder the Federal Employer's Liability Act, 35 Stat. 66 (1908),
45 U. S. C. � 53 (1926), and by statute in some jurisdictions, damages
are apportioned according to the respective negligence of the plaintiff
and the defendant. See Georgia, Ga. Code Ann. (Michie, 1926) ; � 2781;
Florida, Comp. Laws (1927) � 7052. However, no clear formula for

apportioning damages seems to have evolved. See Jerrell v. N. Y.
Cent. R. Co., 68 F. (2d) 856 (CCA. 2d, 1934), and Whitescarver et ah v.

Mississippi Power & Light Co., 5 F. Supp. 948 (S. D. Miss. 1932), aff'd.
68 F. (2d) 928 (CC-A. 5th, 1934). In admiralty the rule is that of
divided damages, but this division is either achieved by an equal divi
sion, or by the unguided discretion of the admiralty tribunal. The
North Star, 106 U. S. 17 (1882) ; Cayzer, Irvine & Co. v. Carron Co., 9

App. Cas. 873 (1884); see Bohlen, Cases on Tobts (3d ed. 1930) 562,
note 50.
It might be said, however, that since damages in a negligence esse

are usually determined by the guess of the jury, it could make an in

herently uncertain process no more uncertain if the jury were allowed
to guess at the apportionment of damages under a rule which would
make contributory damages a mitigation of, rather than a bar to,
liability. This argument, which is very persuasive, is further fortified
by the fact that such a rule would relieve the jury from the tempta
tion of ignoring the plaintiff's contributory negligence entirely, which
it probably does in some cases. The irony of the situation is that
the action of juries is so unpredictable that it is impossible to tell
whether juries really do attach any uniform sanctity to the current
doctrine of contributory negligence, or whether they disregard it en

tirely or work out a more or less unconscious apportionment. Although
the rule which is adopted may affect the practise of juries less than
one might expect, it would nevertheless determine the action of the
court in directing or refusing to direct a verdict upon the ground of
contributory negligence.

21 See Jerrell v. N. Y. Cent. R. Co., and Whitescarver et ah v. Missis
sippi Power & Light Co., supra note 20.

22 The doctrine of comparative negligence is that a contributorlly
negligent plaintiff may maintain an action if his negligence is slight in
comparison with that of the defendant. For a discussion of this doc-
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solution. It necessitates either one or the other of two
undesirable consequences: either the defendant is forced
to pay for the plaintiff's misconduct, or the plaintiff is com

pelled to assume the burden of the defendant's wrongdo
ing. In a somewhat lessened degree it entails the injustice
of the first two alternatives, which would allow recovery

despite the plaintiff's negligence or deny recovery despite
that of the defendant. Moreover, it presents a very delicate
and complex moral judgment for the jury. An intelligent
evaluation of the respective negligence of the plaintiff and
the defendant is a difficult, if not an impossible, task in
many cases. In practice it can scarcely amount to more

than open condonation of the jury's bias in favor of one

party or the other.
Government is a compromise between principle and con

venience. The law frequently posits a solution to a problem
which is not ideal, but which is tolerable because it can be
effectively applied to the concrete situation. The current
doctrine of contributory negligence which denies any com

pensation to a plaintiff whose own negligence has proxi
mately caused his injury is not ideal as a matter of abstract
justice. But as a matter of applied justice, which is the
fabric of the law in action, it may be the most workable so

lution, because of the difficulty in apportioning damages,
or intelligently and objectively weighing the respective neg
ligence of plaintiff and defendant.

II

The Limits op the Doctrine

Although contributory negligence is perhaps a justifi
able solution for a perplexing problem, it is a harsh solu
tion. The law of Torts is a queer alchemy of accident and
sentiment. Theoretically, it is easy to deny a negligent
plaintiff relief. But when the ruined litigant actually stands
before the judicial forum pleading for compassion, it is
harder to be ruthless. While judges make their formal

trine, with particular reference to the situation in Illinois, see Coolet,
Law of Touts (4th ed. 1932) � 485.
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obeisance to the doctrine of contributory negligence, they
detest it in their hearts. The exceptions to contributory
negligence are logical in form, sentimental in substance.
The reasoning upon which they are based is so tenuous
that it cannot conceal the good intentions upon which they
actually rest. To be specific: contributory negligence is

negatived as a defense in a good many cases by the prin
ciple that contributory negligence is only a defense to a

liability based upon negligence. There is no sense in this,
as we shall presently see ; but it has been a potent weapon
to restrict the scope of the doctrine. Secondly, it has be
come established that contributory negligence will not be
a defense where the defendant has a "last clear chance"
to avoid the accident. There is not much sense in this

either, except possibly in a very limited class of cases, but
that has not dimmed its effectiveness. Probably the easier

way to grasp the really devastating effect of these ideas

upon the doctrine of contributory negligence is to consider

the exceptions to that doctrine in detail.

A. Contributory Negligence is not a Defense to an Inten

tional or a Reckless Injury.

Contributory negligence is not a defense to an intentional
or a reckless injury.23 This follows logically from the pre
mise that contributory negligence is only a defense to a

liability predicated upon negligence. Nonetheless, it is a

sound exception.
One of the quainter ideas about the law of Torts is that

tort actions are designed solely to compensate the plaintiff,
not to punish the defendant. This would be a very stupid
state of affairs if it were true. Since the defendant, rather
than the goose who lays the golden eggs, is to compensate
the plaintiff, compensation for the plaintiff is inevitably
bound up with unpleasant consequences for the defendant.

This is a factor which the legal architect who plans tort
actions must take into account.24 In determining whether

23 Steinmetz v. Kelly, 72 Ind. 442 (1880); Restatement of Tobts,
Tentative Draft No. 10 (Am. L.. Inst. 1933) � � 17, 18.

24 Morris, Punitive Damages in Tort Cases, (1931) 44 Habv. L. Rev.

1173.
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to allow a tort action, only the most myopic lawmaker
will limit his considerations to whether it would be a pleas
ant thing to make an injured plaintiff whole. The justice
of making a hole in the defendant's1 pocketbook to achieve
this wholesome effect for the plaintiff must be carefully
examined.
If a defendant has intentionally injured the plaintiff, or

if he has been recklessly indifferent to the plaintiff's safety,
it is clearly socially desirable that he should suffer for his
misconduct. The fact that the plaintiff has contributed to
his own injury by negligently failing to safeguard his
own interests is overborne by the public interest in dis
couraging conduct like that of the defendant.
It is true that it is also socially desirable to discourage

negligent conduct. That would be a slight argument for
allowing a negligent plaintiff to recover from a negligent
defendant�an argument, in other words, against the cur

rent doctrine of contributory negligence. There is, how
ever, an ethical aspect of punishment which cannot be ig
nored. From an ethical viewpoint, the distinguishing fea
tures of intentional wrongdoing, recklessness or what is

frequently miscalled wanton or wilful negligence,25 and

simple negligence or negligence, are malice, inhuman indif
ference, and stupidity or absent-mindedness. It may be
possible to repress malice or stimulate indifference by fear.
There is probably no sovereign remedy for stupidity. It
must be said, however, that not all negligence is due to stu

pidity. A very bright person may be negligent. There
is a popular belief that absent-mindedness is as common a

characteristic of a profoundly developed mentality as no

mentality at all. It is merely cruel to punish a genuinely
stupid person; but there is probably as much logic in pen

alizing an absent-minded person as one who is indifferent,
from the point of view of ultimate reform. From this an

gle, contributory negligence should not be a defense to an

intentional or reckless injury, or to a negligent injury,
25 Wilful negligence seems to be a contradiction of terms. From an

ethical viewpoint recklessness falls somewhere between negligence and

intentional misconduct, although legally it is more closely assim

ilated to intentional wrongdoing; but recklessness is neither wilful

nor negligent.
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where the negligence on the part of the defendant consisted
of inattention. However, the solution which the law has

actually reached seems preferable.
Refined distinctions breed confusion. It is probably bet

ter to aim at approximate justice in the large run of cases,
than the chaos of minutely perfect justice in every case. It
would overtax the limited powers of a jury to require them
to decide whether the defendant's negligence was due to
lack of concentration, lack of the power to concentrate, lack
of knowledge that concentration was necessary, or lack of

capacity to acquire such knowledge, before they could con

sider the defense of contributory negligence. Even the dis
tinction between intentional wrongdoing, recklessness, and
negligence is not easy. It is not simple to express in any

general formula, as the somewhat contradictory utterances
of the courts which have attempted the task attest. For

practical purposes the law is probably wise in drawing the
line between recklessness and intentional wrongdoing on

the one hand, and negligence upon the other. A more scru

pulous discrimination would sacrifice convenience to theo
retical symmetry.
There is another rather unpleasant, but intensely real

reason why it is easier to penalize intentional wrongdoing or
recklessness, than absent-minded negligence by denying the
defense of contributory negligence. The interest behind
punishment is not purely altruistic. It has a sadistic as

pect as well as a pious hope for future reform. People are
punished to deter them from further sinning and scotch
the potential peculations of their fellows. But they are

punished also because we resent what they have done, and
seek an outlet for this resentment. And it is more con

genial to our moral instincts to make a malicious or inhu
manly indifferent person suffer than a person who has been
merely absent-minded.28

26 The -writer realizes that in identifying malice as the moral, < or

rather the immoral ingredient of intentional wrongdoing, he is con

fusing motive with intent. However, since the law imputes at least
legal malice to the intentional wrongdoer, and in the great majority
of cases there is malice in fact, it was thought that no great harm
could come from this, in what is simply designed for a very loose
ethical generalization. Greater particularity would have necessit-
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B. Contributory Negligence is not a Defense to Liability at
Peril.

Another logical product of the principle that contribu
tory negligence is only a defense to a liability predicated
upon negligence, is the rule that contributory negligence is
not a defense to liability at peril.27 The difficulty here, as
with most syllogisms, is not that the conclusion fails to fol
low logically from the premises, but that the authenticity
of the major premise is in doubt. Conceding that contrib
utory negligence may only be a defense to negligent liabili
ties, it follows inevitably enough that contributory negli
gence is not a defense to liability at peril. But why should
the defense of contributory negligence be restricted to neg

ligent liability?
The purist will find satisfaction in pointing out that this

is the sole situation in which the negligence of the plaintiff
can be said to be contributory, because it is the only case

in which there is negligence upon the part of the defendant
to which it can contribute. To which, in the classic words
of the late Ring Lardner, one might reply, What of it?
The purist's argument is valid only upon the rather far
fetched assumption that the contribution of a contributorily
negligent plaintiff is a contribution to the negligence of the
defendant, rather than to the injury itself. It seems more
reasonable to assume that contributory negligence means

negligence which contributes to the injury, rather than to
the sum total of negligence which results in injury. But
even if contributory negligence means negligence upon the
part of the plaintiff which must cooperate with negligence
upon the part of the defendant, what abject slaves to the
tyranny of words we legalists are, if this is the only reason
we can produce to sustain the rule that contributory negli
gence is only a defense to negligent liabilities.
The rational basis behind the doctrine of contributory

negligence is that a defendant should not be made to bear
a loss which is due in part to the default of the plaintiff.
ated a number of painful distinctions and would not hare furthered
the principal matter in hand.

� Muller v. McKesson, 73 N. T. 195 (1878) ; see Habpeb, op. cit. supra
note 5, at � 152.
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When contributory negligence is denied as a defense, log
ically this should be because under the peculiar circum
stances of the situation it is not impolitic to make the de
fendant bear the total loss. This is the reason that con

tributory negligence is not a defense to a reckless or inten
tional injury. But to say that contributory negligence is

only a defense to a negligent liability, and therefore not a
defense to liability at peril, is simply the more pretentious
way of stating that contributory negligence is not a de
fense to liability at peril, because it is not a defense to lia

bility at peril. To say that contributory negligence is lim
ited as a defense to negligent liabilities asserts a result: it
does not justify it. This purported principle, like most

legal principles, is simply a swift generalization of the com

mon characteristics of a number of specific instances. It

tells, and not with impeccable accuracy, what has been done,
not why it was done. It may be sound legal reasoning to

rely upon the results of a number of decisions to justify
those decisions, but it is circular reasoning with a ven

geance.
A less disingenuous approach to the problem of contribu

tory negligence does not lead as certainly to a flat con

clusion that contributory negligence should not be a de
fense to a liability which is not predicated upon negligence
or to liability at peril. Commencing with the postulate that
contributory negligence is a defense to negligence, it seems
to be a fair further step that negligence is not sufficiently
culpable to warrant shifting the burden of a loss which is

partially due to the plaintiff's own neglect, to the defend
ant. It would appear to follow that where the defendant
is guilty of no wrongdoing�not even negligence�there is
still less justification for burdening him with a loss to
which the plaintiff's negligence has contributed, and that,
therefore, contributory negligence should be a defense to
a liability at peril. From this point of view1* the fact that
contributory negligence is a defense to a negligent liability
is not an argument against allowing the defense in the case

of a liability at peril ; it is an argument in favor of the de
fense. The logical absurdity of the doctrine that contribu
tory negligence is only a defense to negligent liability and
therefore that it is no defense to liability at peril, is dem-
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onstrated rather amusingly by the suggestion that a de
fendant, who is liable at peril, is not liable to a plaintiff
whose injury is aggravated by conduct similar to that of
the defendant.28 This result is justified by the rather me
chanical argument that the plaintiff cannot recover from
the defendant, because his conduct is on the same level
(whatever that may mean) with that of the defendant.29
Descending to plain facts from the metaphysical plane upon
which this notion is pitched, we have this strange result:
If the defendant has been guilty of no fault but has in
curred a liability at peril, fault or contributory negligence
upon the part of the plaintiff will not bar his recovery. On
the other hand, if ,the plaintiff has been guilty of no fault,
but has conducted himself in a fashion equally guiltless
with the defendant (because admittedly conduct which may
lead to liability at peril is not per se culpable) then he can

not recover. Of course this is perfectly rational because
mutual innocence is on the same plane, while culpability
and innocence are not.
In spite of the fact that the rule that contributory neg

ligence is not a defense to liability at peril is the logical
deduction from the premise that contributory negligence
is only a defense to negligent liabilities because the con

duct of the plaintiff and the defendant must be on the same

"level", it is not entirely clear that this may not be a sound
result. The argument that contributory negligence should
be a defense to liability at peril, because it is a defense to

liability predicated upon culpability or negligence, is only
partially persuasive. Even though the defendant is not ac
tually culpable, there may be some overwhelming policy at
the base of liability at peril which justifies denying the de
fense of contributory negligence and throwing the entire

28 See Eastern etc., Tel. Co., Ltd., v. Cape Town Tramways Co., Ltd.,
(1902) A. C. 381; Lake Shore etc., R. Co. v. Chicago, L. S. etc., R. Co.,
48 Ind. App. 584, 92 N. E. 989, 95 N. E. 596 (1910); Haepee, op. cit.

supra note 5, at � � 164, 194.
29 "But the policy of the law is limited to situations in which the

parties are at fault with respect to the same type of harms. This policy,
it is observed, will exclude the application of the contributory neglig
ence rule to cases in which the defendant's liability arises out of extra
hazardous conduct, for the reason that the parties have not indulged
in conduct of the same level." Habpeb, ibid.
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burden of the loss on the defendant. This requires some

analysis of liability at peril.
Passing the controversy about whether there is any such

thing as liability at peril, or absolute liability, or liability
without fault, and if there is, what is the proper name for

it, it is obvious that in some cases liability is predicated
upon a different basis from the ordinary rules of negligence
or recklessness or intentional wrongdoing. If we can fore

go labels, we should be able to agree that there are certain
liabilities in the law of Torts which are anomalous at

least to the extent of being different from the ordinary run
of cases. These cases may be called liability at peril. Their

distinguishing characteristic is that liability is predicated
upon injury rather than upon any immediate fault, social
or moral, upon the part of the defendant. The fact that in
some of these cases there may possibly be an ultimate social
fault in undertaking the enterprisewhich resulted in injury,
leads to confusion in tabulating these cases as types of

liability without fault, which is an accurate designation
only to the extent that it is mentally footnoted with the

qualification that the fault which is absent is immediate, as
distinguished from remote fault. The term absolute liabil

ity is not particularly appealing either, because there are

some injuries for which the person who is "absolutely
liable" is not liable.30 Liability at peril is sufficiently non

committal to serve our purpose. It indicates little more

than a liability for certain consequences of some under

taking without regard to immediate fault upon the part of
the entrepreneur. Conceding, then, that this extraordinary
liability exists, and refusing to quarrel very violently about
its proper designation, what is the reason for its existence�
what lies at the base of this type of legal responsibility?
The search for the answer to this problem must carefully

avoid sacrificing fact to fiction or truth to generality.
There is a temptation to follow in the footsteps of the old
masters and to view liability at peril not as an unrelated con
geries of anomalous legal accidents, but as the symmetrical
products of some underlying uniform principle. The less ar-

s� See for example the opinion of Kelly, C. B., in Carstairs v. Taylor,
L. R. 6 Ex. 217 (1871).
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tistic reality appears to be, however, that the cases of lia

bility at peril in the law of Torts cannot be reconciled by
any universal solvent. They are distinct anomalies resting
upon quite diverse foundations.

Some instances of liability at peril seem to be vestigial
remnants of a harsher period of the strict law,, when legal
responsibility was predicated upon injury rather than upon
an ethical ideal of culpability.81 This appears to be the only
reasonable explanation for the rather surprising treatment
of a keeper of trespassing animals. It may also explain
why the typical liability for defamation is at peril.3*
Other liabilities at peril might be sustained upon an ulti

mate social fault in undertaking the enterprise which ter
minated in injury, rather than upon any immediate culpa
bility which is the normal point of departure in legal re
sponsibility. That is, even though the defendant was not
at fault in the way in which he conducted the undertaking
which leads to liability, the undertaking itself may be so

anti-social that although the actor will not be criminally
or civilly punished for it, he will be held to a strict degree
of accountability for any injurious consequences which are

reasonably expectable in such a situation. This is a plausi
ble explanation for the liability which is imposed upon the
keeper of a wild animal or a domestic beast known to be
dangerous�a theory which is fortified, perhaps, by the
fact that if the enterprise is undertaken for some socially
utilitarian purpose, the liability of the entrepreneur is sim
ply for negligence. Thus, a public zoo is not liable at peril
for the injuries inflicted by one of the wild inmates of the
institution.33
In some cases liability at peril is clearly posited upon an

idea of shifting the loss from the plaintiff to the defendant
and ultimately to the public, or some fairly broad segment
of the public because of some ideal of social justice�or

what seems to be the same thing�social expediency. This

si Contrary to a popular professional belief, liability originally
eeems to have been associated with fault. It is only in the later period
of the strict law that liability is divorced from culpability. See Isaacs,
Fault and Liability, Selected Essays on the Law of Tobtb (1924) 235.

as (1925) 38 Habv. L. Rev. 1100.
ss Jackson v Baker, 24 App. D. C. 100 (1904).



694 GEORGETOWN LAW JOURNAL

is the perceptible motive behind workmen's compensation
acts, which generally make the employer liable at peril for
those inevitable industrial casualties which should be borne

by the industry and shifted to the public as a cost of pro
duction.
Vicarious responsibility is a form of liability at peril.

The master or the principal is held for the default of his
servant or agent irrespective of his personal culpability.
This may be because of a covert suspicion that the principal
is usually a more substantial citizen than the employee, and
a more appealing defendant, but at any rate the rule has an
element of rough justice in that he who gets the benefits of
the enterprise is subject to the burdens.

Occasionally, however, liability at peril defies analysis.
The Rylands v. Fletcher 34 situation is an example. The rule
in Rylands v. Fletcher covers cases which have no legiti
mate kinship. There should be more than a factual differ
ence between the man who builds a fishpond and the manu

facturer of dangerous explosives. But Rylands v. Fletcher
covers both cases. The liability of the manufacturer of

dangerous explosives might be justified upon the theory
that the defendant is doing something so dangerous, so in
timately fraught with peril to his neighbors, that society
may fairly exact as the price of conducting such a venture,
a more than ordinarily stringent measure of liability. The
defendant here is not precisely like the man who keeps a

tiger, because, under our enlightened conception of so

cial welfare, the munitions business could scarcely be
classed as anti-social. It is the element of impending dan
ger rather than the barbarity of the enterprise, which jus
tifies the strict liability in the case of explosives. It may
also be argued in such a situation that if a dangerous busi
ness is necessary for the proper progress of society, then
society should shoulder the burden of the nearly inevitable
losses connected with the enterprise, and this is best
achieved, within the limits of the existing legal organiza
tion, by making the person who conducts the business liable
at peril, and allowing him to recoup from the public in the

34 L, R. 3 H. L. 330 (1868).
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form of increased prices to take account of the added dif
ferential in the cost of production.
But the case of the fishpond is quite perplexing. It is

hard to explain on anything short of a pseudo-historic basis.
From the common-law liability for trespassing animals and
the early liability at peril for the spread of fire (if such
were the case), we might argue along with the court in
Rylands v. Fletcher to a general principle that a man is
liable at peril for the escape of those substances which he
brings upon his land, which are prone to escape and which
do in fact escape and damage his neighbor. This is open to
the objection taken by Chief Justice Beasley, in Marshall
v. Welwood,55 that the liabilities for trespassing animals
and for fire are anomalies, rather than illustrations of any
general principle. Rylandsi v. Fletcher seems to be a case

where if two wrongs do not make a right, they come pretty
close to making a third wrong, since the court passes quite
successfully from old anomalies to the new.

At this point it may be in order to recapitulate for a mo
ment before passing on to the bearing of the nature of lia
bility at peril upon the problem of whether contributory
negligence should be a defense to such liability. If the doc
trine of contributory negligence rests upon the idea that a
man who has been guilty of negligence is not sufficiently cul
pable, morally or socially, to justify casting upon him the
burden of a loss which has been caused in part by the plain
tiff's own neglect, it would seem to follow that there is an

even stronger case for refusing to shift such a loss to a de
fendant who has been guilty of no immediate fault at all,
but whose liability is a liability at periL There appear to
be more convincing reasons for allowing the defense of con
tributory negligence in the case of liability at peril, than in
the case of liability predicated upon negligence. This argu
ment, however, is not completely conclusive because the pol
icy which led to imposing a liability at peril in the particu
lar instance may be sufficiently strong to justify disregard
ing the plaintiff's contributory negligence.
The sensible approach is to examine the policy behind the

various types of liability at peril to see whether it should be

35 38 N. J. L. 338, 341 (1876).
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fostered or curtailed, by denying or allowing the defense of

contributory negligence. Where liability at peril rests

upon nothing more rational than history, contributory neg

ligence should be a defense.38 The defendant has done

nothing more culpable than to become entangled with the
romantic past of the law. He is less guilty than the negli
gent defendant who is allowed to conceal his social sins be
hind the doctrine of contributory negligence.

On the other hand, it is equally clear that contributory
negligence should not be a defense to a liability at peril
which is based upon the idea of shifting the loss immedi
ately to the defendant and mediately to the consuming
public. Liability in these cases is predicated, not upon fault,
but upon superior ability to absorb the loss.37
It is properly held that contributory negligence is a de

fense to vicarious liability based upon the negligence of the
servant or the agent. Contributory negligence would be a

defense in an action against the servant, and vicarious re

sponsibility logically presupposes a complete cause of ac

tion against the being for whom the vicarious liability is
assumed. Note, however, that this is a case where contrib
utory negligence is not a defense to liability at peril.
Should contributory negligence be a defense to a liability

at peril which is based upon a dangerous or anti-social un
dertaking of the defendant?38 This is a close question.
May it fairly be said that the defendant here is any more

culpable than a person who conducts an ordinarily safe en

terprise in a dangerous or anti-social fashion? Is the man

who keeps a dangerous horse carefully any worse socially
or morally than the man who drives a gentle horse care

ss Thus, for example, contributory negligence should be a defense
to liability for trespassing animals, although, as a matter of fact, it Is
not. Stackpole v. Healy, 16 Mass. 33 (1819) ; Holgate v. Bleazard, L.
R. 1 K. B. 443 (1917).

Contributory negligence does not bar recovery under the usual
workmen's compensation act. Habpeb, op. cit. supra note 5, at � 215.

38 Contributory negligence Is not a defense to the liability of a

keeper of wild or vicious animals. Muller v. McKesson, supra note 27;
Restatement of Tobts, op. cit. supra note 23, � 20 and appendix 78.
Nor is it a defense to a liability at peril predicated upon the principle
of Rylands v. Fletcher, supra note 34. See Habpeb, op. 0it. supra note
5, at � 152.
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lessly? Is the man who blasts with the utmost caution, a
heavier social liability than the citizen who runs a buzz-
saw with indifferent aptitude and attention?

C. Contributory Negligence as a Defense to Nuisance.

Nuisance is a slippery word. Negligence masquerades
as nuisance. But there are certain nuisances where liabil

ity is based upon the unreasonable character of the injury,
rather than the unreasonableness of the way in which it
is inflicted, and liability is really at peril.
Contributory negligence is a defense to nuisance pre

dicated upon negligence.39 This is sound enough. The al

leged nuisance is simply negligence parading under the
more awe-inspiring title.
A more perplexing problem is whether negligence is a

defense to an absolute nuisance or a nuisance where liability
is at peril. If the nuisance is a private nuisance in the
strict sense, that is, if it consists of an use by the defendant
of his land which interferes unreasonably with the plain
tiff's use or enjoyment of his land, the alleged negligence
upon the part of the plaintiff will frequently take the form
of the assumption of an unreasonable risk. But it is mani
fest that the law could not tolerate the assumption of risk
doctrine in these cases. A different attitude would allow
the defendant by his unlawful use of his land to dictate the
character of the plaintiff's enjoyment of his property.
Suppose, for example, that the defendant builds a factory
which emits destructive fumes. Then the plaintiff builds a

mansion on the adjoining tract. The defendant's factory
belches forth its; noxious gases and destroys the plaintiff's
shrubbery. To allow the defendant to assert that the plain
tiff had assumed the risk of injury would be tantamount to
allowing the defendant to determine the future character
of the community in which he first utilized his land for
some deleterious purpose. Therefore, it is clear that as

sumption of risk is not a defense to a private nuisance.40
This may be because contributory negligence is not a de-

3�McFarlane v. Niagara Falls, 247 N. Y. 340, ICO N. E. 391 (1928).
40 Campbell v. Seaman, 63 N. Y. 568 (1876).
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fense to an absolute nuisance, although the more obvious
explanation would seem to be that in these cases, since the
assumption of the unreasonable risk is not an unreasonable
assumption, there is no negligence, nor anything akin to it,
upon the part of the plaintiff.
In some cases, however, negligence, or something which

looks very much like it, has been held to be a defense to an

absolute nuisance. Butterfield v. Forrester,*1 frequently
cited as a leading case which established the doctrine
of contributory negligence, involved a nuisance. The
defendant unlawfully blockaded a public highway. The

plaintiff rode along at a rapid pace without paying proper
attention to his course, ran against the blockade and was

injured. The court held that he could not maintain an ac

tion for his injuries. This reads very much like a case

where contributory negligence was a defense to nuisance.
An attempt seems to be made to explain it upon the theory
that there was an assumption of risk or recklessness upon
the part of the plaintiff.43 It is doubtful whether this ex

planation will do. Assumption of risk implies knowledge
of the risk. One cannot assume what he does not know. So
also recklessness implies knowledge, at least to a limited

degree. A person cannot be indifferent to the consequences
of his conduct, if he is unaware of the potential conse

quences. Butterfield v. Forrester proceeds upon the explicit
assumption that the plaintiff did not know that the road
was blockaded. Moreover, there is nothing to indicate that
the plaintiff was reckless ; that he realized the possible peril
of his course; that he was indifferent to the outcome. The

plaintiff was riding at a rapid pace, too rapid as the event

showed, but it is difficult to say honestly that he was guilty
of anything more serious than negligence.
It is not transparently clear that negligence is not a de

fense to nuisance, although it seems to be the generally re
ceived opinion that it is not. Assuming what is so seldom
so�that the conventional belief is correct�this is a per
fectly logical conclusion from the premise that contributory
negligence is not a defense to a liability not based upon neg-

�11 East 60 (1809).
42 See the comment upon this case by Cardozo, C. J., in McFarlane v.

Niagara Falls, supra note 39.
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ligence. Again we are thrust back upon the validity of the
major postulate. If there is some overwhelming social pol
icy to be subserved by the extraordinary liability for nui
sance, it may be that contributory negligence should not be
a defense. But if liability for nuisance is simply a sport
left over from what Dean Ames called the unmoral period
of the law, then denying the defense of contributory negli
gence is putting a premium upon rules without reason.

D. Contributory Negligence is a Defense to a Civil Liability
Based upon the Violation of a Criminal Statute.

Contributory negligence is usually held to be a defense to
a civil liability based upon the violation of a criminal stat
ute.43 The theory by which this result is reached shows a

disregard of reality in favor of certain intriguing verbal
isms. In dealing with the civil effect of the violation of a
criminal statute, most courts start out with a basic pre
mise that since the legislature has not seen, fit to create a

civil liability, it would be an unwarranted assumption of
legislative power on the part of the judiciary to read such
liability into the statute. The next step, instead of disre
garding the statute entirely, which would be the logical
thing to do, is to consider its importance, not as creating
a direct civil liability, but in its bearing upon the common-

law tort of negligence. Following this technique, the vio
lation of the criminal enactment is usually treated as evi
dence of negligence, or as conclusive evidence of negli
gence.44 The peculiar] feature of this type of reasoning is
that those courts which treat the violation of the statute as

conclusive evidence of negligence, or negligence per se, are

doing precisely what their basic postulate forbids them to
do. They are creating a direct civil liability for the breach
of the statute, which is entirely independent of any actual

negligence on the part of the defendant.
The courts which treat the violation1 of a criminal stat

ute as negligence, or evidence of negligence, allow contrib

utory negligence as a defense upon the theory that the de-

�3 Schutt v. Adair, 99 Minn. 7, 108 N. W. 811 (1906).
44 See Lowndes, Civil Liability Created by Criminal Legislation

(1932) 16 Mum. L. Rev. 361.
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fendant's liability is predicated upon negligence, and there
fore the negligence of the plaintiff should be a defense. The

amusing feature is, of course, that the defendant's liability
is not predicated upon negligence in those jurisdictions
which follow the negligence per se theory. It is liability at
peril, and what the courts are really doing is allowing con

tributory negligence as a defense to a liability at peril, a
desirable result perhaps, but one utterly at variance with
the general rule.45 The principle then, that contributory
negligence is only a defense to a negligent liability, is not

only an illogical limitation upon the doctrine of contribu
tory negligence ; it is a limitation which is not even applied
logically.

E. The Last Clear Chance.

The limitations upon the doctrine of contributory negli
gence, which we have considered so far, were achieved by
invoking a principle that contributory negligence is only a

� The inconsistency of this type of reasoning is exemplified by the

exposition of Brown, J., in Schutt v. Adiar, supra note 43 at 812: "It
was not the intention of the Legislature in enacting this statute to

create an absolute liability, but rather to impose a duty on persons

operating warehouses and manufacturing establishments to guard and

protect their employes from injury, the non-compliance with which
constitutes negligence justifying a recovery by an injured servant,
without further proof of a failure to exercise that degree of care en

joined by the rules of the common law. The general principles of the
law underlying the right of action for personal injuries founded upon
negligence remain the same, though the proof of negligence is simpli
fied by showing merely a failure to obey the statutory commands.

Contributory negligence will bar such an action precisely as it bars
an action at common law."
It seems clear that the proof of negligence is more than simplified;

it is eliminated entirely. If the defendant is held without showing
any negligence, the first part of the court's statement that the legis
lature did not intend to create an absolute liability may be true enough,
but it is difficult to escape the conclusion that the court has done so.

In one class of cases the courts refuse to allow the defense of con
tributory negligence. This is not, however, upon the theory that

contributory negligence is not a defense to liability at peril, but upon
the ground, which is doubtless sound, that the defense cannot be al
lowed where it would defeat the legislative policy behind the statute.
Lenahan v. Pittston Coal Min. Co., 218 Pa. 311, 67 Atl. 642 (1907);
Restatement of Toets, op. cit. supra note 23, � 19 and appendix 78.
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defense to a liability predicated upon negligence. There is
no inherent sense in this principle. Contributory negli
gence may contribute to something other than negligence
upon the part of the defendant. It may contribute to the
plaintiff's injury. Moreover, there is no general principle
that liability based upon one kind of misconduct may be
defeated only by similar misconduct on the part of the
plaintiff. Recklessness, for example, would be a defense to
a liability based upon negligence, yet the conduct of the
plaintiff and the defendant in this case is legally, if not fac
tually, different not merely in degree, but in kind. Illustra
tions might be multiplied. Again, there is no particular
policy to be served in limiting the defense of contributory
negligence to liability predicated upon negligence, save

whatever policy there may be in restricting the scope of

contributory negligence, regardless of how illogical and ar
bitrary such restriction may be. The complete and uncriti
cal surrender of the courts to a principle as clearly irra
tional as the rule that contributory negligence is necessarily
limited to liabilities based upon negligence, indicates the
sentimental antagonism to the doctrine, and the anxiety to
invoke any means of escaping its logical implications.
The second method by which the courts have limited

contributory negligence is by the doctrine of the last clear
chance. This merits a somewhat extended analysis. If the
defendant has a last clear chance to avoid injuring the
plaintiff and he fails to exercise it, then he is liable for the

plaintiff's injuries, despite the plaintiff's contributory neg

ligence. The last clear chance doctrine is usually divided
into the conscious and the unconscious last clear chance, al
though the American Law Institute makes a tripartite an

alysis which is somewhat more accurate than the conven

tional categories.46 The conscious last clear chance covers

a situation where the defendant sees the plaintiff's peril in
time to avoid injuring him. The unconscious last clear
chance covers the case where the defendant does not in fact
see the plaintiff's peril in time to avoid injuring him, but by
the exercise of reasonable care he would have done so.

The conscious last clear chance however, includes two

�7d. at � 5 15, 16.
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very different situations. As the Restatement points out,"
the defendant may not only see the plaintiff's peril, but he
may realize his peril, in time to avoid injuring him. Or, the
defendant may see the plaintiffs peril, but he may not
realize that he is in peril, although a reasonable man in the
position of the defendant would have realized it. These are

quite distinct. Therefore, there are three cases where the
defendant has a last clear chance to avoid the injury: (1)
Where the defendant not only sees but appreciates the
plaintiffs peril; (2) Where he sees the plaintiffs peril but
fails to realize that the plaintiff is imperilled, although a

reasonable man would have done so; (3) Where the de
fendant does not see the plaintiff's peril at all, although a

reasonable man similarly circumstanced would have done
so.

There are a certain number of cases that fall within the
first situation where it is perfectly reasonable to disallow
the defense of contributory negligence. If the defendant
not only sees, but realizes the plaintiffs peril, and fails to
do anything to avoid injuring him, in many cases this would
amount to an intentional or reckless injury where, as we

have seen, contributory negligence is properly denied as a

defense. There are, however, other cases where the de
fendant may be so bemused that he will be powerless to
do anything, or where he attempts to do something but
does it so badly that the accident is not averted. In these
cases the defendant is simply negligent. The only justifica
tion for denying the defense of contributory negligence in
these cases seems to be the conventional explanation that
the defendant's failure to exercise the last clear chance
insulates the contributory negligence of the plaintiff be
cause it prevents it from becoming a proximate cause of the
injury. The covert assumptions underlying this assertion
are that the negligence of the plaintiff and the defendant
in such a case is sequential rather than concurrent, and that
since the defendant's negligence is the last efficient cause,
it is the sole proximate cause of the injury.48 Neither of
these assumptions is free from doubt.

� Ibid.
48 bohlen, op. cit. supra note 4, at 474; Pollock, loc. cit. supra

note 3.
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The negligence of the defendant might succeed that of
the plaintiff because the plaintiffs negligence ceased to
operate at the point where he was unable to avert the in
jury. It is clear, however, that a person's negligence does
not cease to function when a dangerous situation which he
has created, escapes his control. If A negligently rolls a

boulder down a hill, which destroys B's house, A could
scarcely claim immunity from liability upon the plea that
after the boulder started on its course he was powerless to
stay its progress. Indeed, if a person's negligence did not
operate after he was powerless to avert injury, even the de
fendant who has a last clear chance could not be held liable,
since there must come a point, if he fails to exercise the
last clear chance, before the actual impact, where he is im

potent to avert the accident. But it is too clear1 for argu
ment that negligence functions until the threatened harm is
consummated, or the risk of harm is spent. It does not stop
at the point where the perilous situation escapes the control
of its creator.
The sequence of the plaintiffs and the defendant's neg

ligence must be justified, if at all, upon the theory that the
negligence of the plaintiff, due to his impotence, passes into
the coma of a condition, while the negligence of the defend
ant, due to the existence of a later chance to avoid injury, is
the efficient cause of the injury. This is sometimes ex

pressed, and in just as meaningless a fashion, by saying
that the negligence of the plaintiff is passive, while that
of the defendant is active. It must be abundantly clear
that these expressions are not reasons for the result, but
simply a metaphysical verbalization of the result, postur
ing as reasons.49 A philosophical condition may be a legal

m Applying a less invidious epithet to the plaintiff's negligence than
to that of the defendant would scarcely seem to explain the last clear
chance doctrine, but it appears to be the accepted technique. Thus,
Pollock explains the last clear chance upon the theory that the defend
ant's negligence is the "decisive" cause of the injury while that of the

plaintiff "is only part of the inducing causes." By way of a gentle
rebuke to Mr. Wharton who had referred to the plaintiff's negligence
as a "condition", Sir Frederick adds a note: "But the contrast of
'cause' and 'condition!' is dangerous to refine upon: the deep waters
of philosophy are too near." Clearly, the author's explanation is quite
satisfactorily matter of fact and shuns any dangerous metaphysics!
Pollock, op. cit. supra note 3, 479, 480, and 479 note (p).
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cause. The only possible legal significance of the term con

dition is to indicate a remote as distinguished from a prox
imate cause.50 As a matter of lucid terminology it is better
to say remote and proximate cause, instead of beclouding
the situation with the talk about conditions. To be per

fectly candid there is no reason why the negligence of the
defendant succeeds that of the plaintiff, where the former

has a last clear chance to avert injury to the plaintiff, be
yond the fact that courts have said that it does. It would
be just as logical, and, perhaps, more consistent with the

general principle that negligence operates beyond the im

potence of the creator of the risk to the point where the risk
of harm is spent, to say that they were concurrent. On
the other hand, in the legal ideology they are sequential if
the courts say that they are. However, this result is
achieved by force of assertion rather than reason.

The sensible approach to the problem of the last clear
chance would be to see whether a defendant who fails to

exercise a last clear chance is so much more culpable than
the ordinary negligent defendant that it is just to disre

gard the defense of contributory negligence. Probably the
reason that this mode of attack is eschewed is that it would
not give the desired results.51 It is very hard to explain the
unconscious last clear chance, or even som;e instances of the
conscious last clear chance, by any such rationale.
Assuming the necessary sequence of the plaintiff's and de

fendant's negligence, where the defendant has a last clear
chance to avert the accident, what is the bearing of this as-

so Pollock is right in condemning any legal contradistinction between
a cause and a condition. Since a philosophical condition may be a

legal cause, the only function of the term condition is to designate a

cause which is not legally significant, that is, a cause which is not

proximate. In this sense the term condition is not misleading, nor is
it valuable. Its place in the legal vocabulary is easily supplied by a

term directly indicating a non-proximate cause such as remote cause,
which has the added advantage of averting any possible confusion

upon the score of whether a philosophical condition may be a legal
cause.

si It is difficult, for example, to see that the defendant who has an

unconscious last clear chance to avert injury is more culpable than

the negligent plaintiff, or a supposititious negligent defendant who
lacks a later clear opportunity of avoiding harm.
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sumption upon the problem of causation in these cases? At
one time there seems to have been a principle that the last
efficient cause Was the sole proximate cause of the injury.58
This may explain the doctrine of the last clear chance. But
it can hardly justify it. It is beyond argument that the
law of causation generally has passed the archaic stage
where the last efficient cause was the sole proximate cause.58
Even if we assume that its development was arrested to
make an exception for the doctrine of the last clear chance,
we shall not be clear of difficulties. If A is riding as a pas
senger in B's car, and due to the joint negligence of B and
C, A and B are injured, what is the legal situation between
these persons upon the further assumption that C had a

last clear chance to avoid the accident?B can sue C, because
C had a last clear chance to avoid the accident. On the
other hand if A was not personally negligent he may sue

either B or C. The fact that C had a last clear chance in
sulates1 B's negligence in the suit against C but not in the
suit by A against B. It is a little difficult to explain these re
sults upon the premise that the last efficient cause of the in
jury was the sole proximate cause�an explanation which
would seem to deny A any recourse against B.
Of course it is possible to fall back upon the general ra

tionalization of causation that it is simply a cumbersome
legalistic expression of the injustice of holding a man for
those consequences of his acts for which it is unfair to hold
him. Upon this theory B's negligence is not a proximate
cause of the impact in the suit against C, while it is a prox
imate cause in the suit by A against B. The sweet reason
ableness of this point of view, however, will only appeal to
the rare legalist who is willing to accept a valid ethical
abstraction as a substitute for the more dubious quantity
known as a legal principle. After all, the law must have
some regard for appearances. Think how devastating it
would be if the profession should candidly confess that
legal principles are usually the result of some intangible
moral sense upon the part of the judges who make and ad
minister the law, instead of the inevitable product of some
purely mechanical process.

s� Vicars v. Wilcocks, 8 Bast 1 (1806).
�a See Bohlen, op. cit. supra note 4, 474 et teq.
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When an attempt is made to apply the logical implica
tions of the last clear chance doctrine the results are quite
amusing. Take two well known cases : A, due to his negli
gence, is in a position of peril on B's track. B's motorman
sees him and does all that a reasonable man similarly cir
cumstanced could do to stop. If the car has been equipped
with proper brakes the accident would have been averted.
But the brakes were defective, and the car strikes A. Ac

cording to the doctrine of the Loach case,M which is repud
iated by the American Law Institute Restatement,55 A can

sue B. B's negligence is subsequent to that of A, and there
fore A's contributory negligence is no defense. Contrast
this with the case of Dent v. Bellows Falls & S. R. St.- R.

Co.,56 which the Restatement approves.57 A is in a position
of inextricable peril upon B's trestle. B's car comes along
without a headlight and runs into A. If the car had had a

headlight, B's motorman by the exercise of reasonable vigil
ance could have discovered A's peril in time to have averted
the accident. But since the car lacked a headlight, the
motorman could not discover A's predicament in time to
avoid striking him. B was held liable in this case.

According to the American Law; Institute Restatement,
B should not have been liable in the Loach case because
there was no last clear chance to avoid the accident. On the
other hand, in the Dent case, according to the Restatement
the motorman did have an unconscious last clear chance to
avert the injury.
This is an interesting distinction. It is clear that in

neither case was there in fact any last clear chance to avoid
the accident. And it is not obvious that the plaintiff's
negligence antedated that of the defendant in either case.
It seems quite arguable that the defendants' misconduct
consisted in sending a car out without proper brakes and
without a headlight. From this angle the negligence of the
plaintiffs seems later.
On the other hand, the results in both cases are not un

desirable. Allowing a car to go out without proper brakes,
m British Columbia Elec. R. Co., Ltd. v. Loach, 1 A. C. 719 (1916).
ss Supra note 23, at appendices 73 and 74.
s� 95 Vt. 523, 116 Atl. 83 (1922).
57 Supra note 65.
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or without a headlight is such a dangerous proceeding, that
the defendants might well be held liable despite the plain
tiff's contributory negligence.
The cases themselves are not as noteworthy as is the

American Law Institute's rejection of the Loach case, con

trasted with its acceptance of the Dent case. Oddly enough,
however, this distinction is not without a legalistic basis.
The Loach case is rejected because there was no last

clear chance in that case. On the other hand, the Dent case
is accepted because in a jurisdiction which follows the un

conscious last clear chance, there is a duty upon the de
fendant to exercise due care to discover the plaintiffs peril.
If he disables himself from performing this duty, this is a

breach of duty which justifies holding him just as though
he had had a last clear chance to avoid the accident.58
The obvious rejoinder is that the defendant is not merely

under a duty to discover the existence of the last clear

chance, but he is under a duty to exercise the opportunity of
avoiding the accident, and therefore a defendant who dis
ables himself from exercising a last clear chance by failing
to provide proper facilities to do so, as the defendant did
in the Loach case, should stand in no better place than a

defendant who had a last clear chance and failed to exercise
it. There is, however, a further wrinkle which this argu
ment overlooks. The duty to use due care to discover the

plaintiff's peril obviously exists before the plaintiffs peril
is actually discovered. It existed when the defendant in
the Dent case sent its car out without a headlight. But
the duty to exercise a last clear chance only arises when
the plaintiffs peril is discovered, or under the unconscious
last clear chance doctrine, when it would have been dis
covered by the exercise of reasonable vigilance. Therefore
in the Loach case there was no breach of a duty to exercise
a last clear chance, because this is only a duty to exercise
reasonable care, not an absolute obligation to avoid injury,
and after the plaintiffs peril was discovered and the duty

58 The Restatement may be stretching things a little when it says that
the defendant had a last clear chance to avoid the injury. However,
since the defendant by its negligence disabled itself from discovering
the plaintiff's peril, it should stand in no better place than one who

had an unconscious last clear chance.
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to use due care to avert the injury arose, there was no fail
ure upon the part of the defendant to exercise such care.

The American Law Institute's distinction between the sit
uation in the Loach and the Dent cases has a legalistic
basis. It is a beautiful differentiation, although there is a

minor difficulty in that it is very doubtful whether it is

good policy or good sense. A defendant who sends a car

out with bad brakes is as culpable as a defendant who sends
a car out with a dirty windshield, or a defective headlight,
or no headlight at all. There is not much use in requiring a

defendant to provide proper facilities to discover the plain
tiff's peril, if he is not required to provide proper facilities
to avoid injuring the plaintiff after his peril is discovered.
This is tantamount to saying that there is a duty to see

that you run over a person, since there is no duty to provide
proper equipment to avoid running over him. Notice that
in both cases the defendant could be held liable if one

started from an initial premise that the defense of contri
butory negligence should be conditioned by the defendant's

culpability. The legalistic distinction between them is a

rather fascinating example of the difficulties in a logical de
duction from a totally irrational premise�the last clear
chance doctrine.

Conclusion

The doctrine of contributory negligence is not just. The
defendant should not be made to bear the burden of the
plaintiff's misconduct. Nor should he go scot-free. In an

ideal system the defendant would be compelled to shoulder
that part of the loss which was due to his negligence. The
plaintiff would bear that portion which was referable to his
own misconduct. This solution is impracticable because
only an angelic intelligence could surmount the difficulty of

apportioning damages in most cases. But it is not unim
portant. It explains the pull to escape contributory negli
gence which has led to so many peculiar exceptions to that
doctrine.
There is a homely parallel in the inefficient but conscient

ious umpire of a baseball game. The Blacks are playing
the Whites. First our umpire gives a decision which favors
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the Blacks unduly. Then he tries to counterbalance this
decision by one which is too favorable to the Whites. Even

assuming that each decision was equally favorable to each
team, that is, in each case the umpire called a runner safe
who was out by exactly three feet and six inches and in
each case the runner was running at precisely the same

speed, it is obvious that each decision may not have been

equally favorable to the respective contestants. The deci
sion in favor of the Whites may not have affected their
score. The decision in favor of the Blacks may have led up
to the winning run. This is the difficulty with the current

organization of contributory negligence. In some cases it
favors the defendant unduly ; in others it favors the plain
tiff. Even if the cases where defendants and plaintiffs are

favored were mathematically equal and there was a mathe
matically precise degree of favoritism in every instance,
this would still be a most unjust process. It would be fair
only upon the assumption of a constant plaintiff and a con

stant defendant.
But since plaintiff and defendant change incessantly, fav

oring one side and then the other does not result in evening
things up in the great run of cases. It simply means that
there is an individual and distinct injustice in each case.

It does not make the doctrine of contributory negligence
more equitable; it simply makes it more haphazard and
more capricious.
This is not constructive criticism. It is almost entirely

destructive. Is that totally unjustifiable? Is it illogical to
criticize something without offering a better solution? If
A sees B about to step over a precipice should he refrain
from warning him, because there is not time to argue about
the advisability of taking another course? If a person
knows that the world is not flat, should he be damned for
asserting the fact because he does not know whether it is
round or square?
As contributory negligence has developed in the common

law it is a thoroughly unjust and illogical doctrine. If we
become sufficiently imbued with dissatisfaction at the cur

rent situation perhaps we shall be stimulated to achieve
something better.
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DUE PROCESS AND THE SUPREME COURT�
A REVALUATION

Robert A. Maurer*

IF YOU should say to a lawyer of the old school, "I hold
that the United States Supreme Court should continue

to exercise the judicial check upon legislation under the Due
Process Clause," his reply would be, "Yes! As two and two
make four!" He views the realm of constitutional law as

a subject of basic, settled, fundamental principles, controlled
largely by precedent which lies in the decisions of the
Supreme Court. In this he may be out of touch with the
trend of thought expressed in many current law journals,
which frankly views precedent as of minor import, useful
principally as an object for criticism which is frequently
severe, and sometimes scathing.
Fundamentally, critics say, the law of the Constitution

should faithfully reflect prevailing notions of social and
economic welfare. Constitutional principles should not be
thought to be something firmly established to which new

social and economic theories should be made to conform.
Constitutional limitations upon the exercise of governmen
tal power, in legislation or in administration, it is argued,
should not stand in the way of what is at the time thought
to be desirable, socially or economically. If they do stand
in the way, they should be brushed aside as archaic, as relics
of an outworn system, as objectionable obstacles in the path
of progress.
When one of the exponents of this point of view is quoted,

without correction, as stating that in devising new legisla
tion, he and his associates formulate plans which Napoleon
or Mussolini would have adopted; when others, in public
address, advocate an "experimental" Constitutional Law;
when another urges that the Supreme Court should turn

�Professor of Law, Georgetown University School of Law; author
of Congressional and State Control of Elections under the Constitu
tion (1928) 16 Georgetown Law Jotjrnal 314; and Some Constitutional
Aspects of the National Industrial Recovery Act and the Agricultural
Adjustment Act (1934) 22 Georgetown Law Journal 207.
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from the past half century of judicial opinion and cease

exercising its judicial check upon social and economic leg
islation which the individual may contest as an unreason

able and arbitrary interference with his Constitutional
guaranties; and when many in positions of power and in
fluence frankly admit that they do not bother about constitu
tional limitations except, perhaps, to escape them; when,
finally, it becomes something of a term of reproach to be

spoken of as a "constitutionalist", it would seem clear that
theories of constitutional government in the United States
need to be re-examined.
In this atmosphere, any attempt to revaluate what has

been heretofore considered an accepted canon of constitu
tional law, is faced with the peculiar, one might say the
extraordinary, responsibility of assuming the defensive.
Yet there is so much at stake in the outcome that the at
tempt would seem to be justified, particularly in the light
of the recent New York Milk case,1 in which the Supreme
Court is thought by some to have turned its back upon prior
decisions, and to have indicated an intention to allow social
and economic legislation to be enforced untrammeled by any
constitutional limitation heretofore supposed to exist in
the due process clause.
The arguments advanced to support a curtailment of the

power of the judiciary appear to have been dictated by
various motives. It would be manifestly unfair to attrib
ute to all of the critics an ulterior purpose to subvert
American constitutional government.
Perhaps it is true that the interests of democracy will be

best subserved through uncontrolled legislative power,

responding immediately to every change of public opinion.
Whether or not the brakes and checks which abound in the
American system of government should be removed, is a

fairly debatable question. But under present-day condi
tions it seems even to the casual observer to be impossible
to dissociate this question from European influences.
Some academic discussion appears to be nothing more

or less than an argument for the British system of

�Nebbia v. People of the State of New York, 291 U. S. � (1934).



712 GEORGETOWN LAW JOURNAL

an omnipotent Parliament and an unwritten and traditional
constitution. The British system, no doubt, has its good
points. The answer, on this side of the Atlantic, is that it is
not the American idea. On the contrary, we have long been

proud of the distinctive contribution of America to the
science of government�the idea of a written constitution,
with its fixed limitations and guaranties, interpreted and

applied by judicial decision, and always subject to amend
ment by the same sovereign will which put it into being, the
will of the people deliberately expressed. To the man who

opposes the judicial check upon the legislative power be
cause he has the British point of view we may attribute the
best of motives, but we say that his is not the distinctively
American point of view. The British idea may be the

better, but the people of the United States have not yet
adopted it as their own.
Other current attacks upon the Supreme Court and the

judicial power are prompted by more sinister motives, but
all seem to have this in common, that they are but the

promptings of some one or other of the philosophies of
government which control Europe to-day. The motive
which urges the adoption of a Soviet, or Fascist, or a

Nazi philosophy is referred to as "more sinister" only
because it is more completly destructive of American
thought and experience with regard to government. To
those who openly advocate, and to those who are actively
influenced by, alien ideas on the subject of government, it
must be clear�with crystal clearness�that the judiciary
and the Supreme Court in particular, constitute a bulwark
of defense of American principles�because every revolu
tionary movement in this country has for years turned guns
upon this defense. The means by which it has been sought
to break the faith of the people in these institutions has
been subtle in the extreme. In this assault the academic
critics have taken part, and though their motives may be
distinguishable from those of the destructive shock troops,
their influence upon the public mind has been such as to
help prepare it for revolutionary change.
Writers of some note have, with much plausibility, des

cribed the assumption by the Supreme Court of jurisdiction
to pass upon the substance of legislation under the due
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process clause of the Fourteenth Amendment as use of
judicial power not in keeping with the purpose of the orig
inal Constitution. This is, of course, true in the sense

that state legislation was not, from the viewpoint of due
process, originally within the jurisdiction of the federal
courts as a federal constitutional question. But the Constitu
tion was amended, and the real question is this: "Was the
Supreme Court following true concepts of American Juris
prudence in its interpretation and application of the Four
teenth Amendment's due process provision?" It has also
been said that the principles developed since the Amend
ment was adopted represent a very modern viewpoint, and
for that reason such doctrine cannot be given the same

value that would otherwise be ascribed to it. Such argu
ment lacks persuasiveness. An amendment, from the time
of its adoption, is as distinctly a part of the supreme law
as though it were a part of the original instrument ; and a

period of more than half a century in itself suffices to deny
the implication that the principles enunciated by the Court
during that time represent some new-found philosophy of
constitutional law. Moreover, for that period of time, it has
remained within the sovereign power of the American
people to alter or to modify, by the orderly process of
further amendment, any meaning given to the Fourteenth
Amendment by the Supreme Court which that sovereign
will of the people may have deemed to have been in error.

As a matter of fact, the interpretation of the Fourteenth
Amendment came about in a natural manner, and by a

sound and orderly process of reason, entirely in keeping
with the fundamental concept of a supreme written law in
the form of a Constitution and in harmony with the fund
amental principles upon which it rests. Would any one

today deny that the Constitution is the law of the land,
superior to any legislative enactment? Would any one deny
that it is of the essence of the judicial power to find in a

case appropriately before the courts the superior law which

governs the issue? Would any one deny that it is a funda
mental American principle of law that any excess of gov
ernmental power which invades constitutional right is a

nullity, or assert that any purely arbitrary act of personal
government, or of confiscation, or of capricious or malicious
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assault upon private right, is the law? Only he would
answer "Yes" who denies the very essence of constitutional
government itself. Broadly stated, these propositions are

clear enough. When applied to some specific issue, the
courts must necessarily decide whether any fundamental
right has been invaded. The narrower the issue, the more

difficult the decision, and the more occasion there is for a

divergence of view even in the courts themselves. But no
one has yet successfully contended that the judicial function
ends when a close case is presented.
It is not to be expected that early case law involving the

Fourteenth Amendment would reveal at once a complete
and harmonious realization of the full effect of the due proc
ess clause of that amendment. One would not expect the
courts to have entertained complaints of, and to have inter
fered with, the settled laws of the states. Only changes in
the laws of a very unusual character, growing out of the
broad reserved state police power and seemingly subversive
of rights theretofore enjoyed, would prompt the suggestion
that in some way such laws worked arbitrary deprivation of
private rights. A scarcity of such laws would account for
the rarity of test cases in the courts. Nevertheless it will
be noted that the Supreme Court has long been mindful of
the possibilities of genuine excesses of governmental power
and of their relation to the fundamental thought in "due

process of law". It will also be noted that the Court has
always expressed a scrupulous regard for its own constitu
tional limitations, and a purpose to avoid invasions of the
proper functions of legislative bodies. What could be more

logical and reasonable and more in accord with fundamen
tal concepts of American law than a judicial view that
brings all arbitrary acts of government within the constitu
tional requirement of due process of law? That the term
"arbitrary" as applied to governmental action does not lend
itself to exact definition or specific formula, is no valid rea

son for denial of the judicial right and duty to interpret and
apply the term, for many legal guides are no less general
in their statement.
A review of due process; cases decided since the time of

the proclamation of the Fourteenth Amendment in 1868
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establishes, to a point of demonstration, certain fundamen
tal propositions:
First. In the years immediately following 1868, and for

some twenty years thereafter, the issues of this nature pre
sented to the Supreme Court were relatively few in num

ber, and those that were presented were not difficult of de
cision for the reason that the legislation involved dealt with
matters of police power of a very elementary character.
The right to subordinate individual liberty to the public in
terest involved, and the real and substantial relation of the

legislation and its appropriateness to the accomplishment
of a legitimate police power purpose, were in each instance
clear. The legislation being, therefore, not an arbitrary
nor an unreasonable interference with private right, there
was no need to interpose the judicial check.
Second. Nevertheless, on recurring occasions the Court

has reiterated the principle that, while the Court will not
lightly interfere with legislative discretion in a matter of

policy, yet it has the power in an appropriate case to declare

legislation unconstitutional because of its arbitrary or un

reasonable interference with liberty and property under the
due process clause.
Third. Every individual Justice who has sat upon the

Supreme Court bench since 1868 has, in rendering opinions
for the Court, or in concurring in such opinions, committed
himself definitely both to the concept that due process bears

upon the substance of legislation as well as procedure, and
to the right of the Court to enforce it as a constitutional

guaranty.
Fourth. The five to four or other divisions of opinion by

the Justices relate only to the question whether the particu
lar case at issue before the Court offered an occasion ap

propriate for the enforcement in that case, by the judicial
power, of the constitutional guaranty of due process.
The amendment in question was ratified on July 28th,

1868. Prior to that date, that is, in September, 1867, the
Supreme Court had rendered an opinion in Pumpelly v.

Green Bay Company,2 upon the effect of aWisconsin statute

which authorized the construction of a dam in aid of naviga-
3 80 U. S. 166 (1867).
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tion, without any provision for compensating the owner of
overflowed land for his damages. Federal jurisdiction was

acquired through the supposed effect upon the issue of the
Congressional Ordinance of 1787.8 Significant is the opin
ion of the Court in this case, written by Mr. Justice Miller,
and concurred in by all the Justices then on the Court�

Chase, C. J., Nelson, Swayne, Davis, Strong, Clifford, Field
and Bradley, JJ. :

"It would be a very curious and unsatisfactory result, if in con

struing a provision of consitiutional law, always understood to

have been adopted for protection and security to the rights of the

individual as against the government, and which has received the

commendation of jurists, statesmen, and commentators as placing
the just principles of the common law on that subject beyond the

power of ordinary legislation to change or control them, it shall be
held that if the government refrains from the absolute conver

sion of real property to the uses of the public it can destroy Its
value entirely, can inflict irreparable and permanent injury to

any extent, can, in effect, subject it to total destruction without

making any compensation, because, in the narrowest sense of that

word, it is not taken for public use. Such a construction would

pervert the constitutional provision into a restriction upon the

rights of the citizen, as those rights stood at the common law, In
stead of the government, and make it an authority for invasion
of private right under the pretext of the public good, which had
no warrant in the law or practices of our ancestors." 1

It has sometimes been assumed that, because the Supreme
Court seldom found occasion in the decades from 1868 to
1878, and from 1878 to 1888, for the interposition of the
judicial check upon legislation in its substance wanting in
due process of law, for that reason it is to be taken that the
Court thought it lacked the power to pass upon such ques
tions. This assumption requires further examination. A
study of the reported opinions during that period of time
reveals a scarcity of substantive due process cases.

Much has been written about the Slaughter-House Cases,'
in which the Thirteenth and Fourteenth Amendments for
the first time came before the Supreme Court for construc
tion. Some comments upon them have been deliberately

3 1 Stat. 50 (1789).
* Supra note 2, at 176, 177, 178.
�83 U. S. 36 (1873).
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misleading in efforts to show that the Court then did not
construe the due process clause as a limitation upon state
legislative power. True it did not in that case apply that
clause as a limitation, but for the' reason that the Court
found the Louisiana statute for the control of slaughter
houses to be a legitimate exercise of the State's reserve po
lice power. After reference to the due process clause of
the Fifth Amendment as a restraint upon the Federal
power, to similar provisions in nearly all the state consti
tutions as restraints upon the power of the States, and
then to the constitutional change by virtue of which the
Fourteenth Amendment "may place the restraining power
over the States in this matter in the hands of the Federal
government," 6 the sole statement of the due process issue
in the case set forth in the opinion of the Court is this :

"We are not without judicial interpretation, therefore, both
State and National, of the meaning of this clause. And it is suf
ficient to say that under no construction of that provision that we
have ever seen, or any that we deem admissible, can the restraint
imposed by the State of Louisiana upon the exercise of their trade
by the butchers of New Orleans be held to be a deprivation of

property within the meaning of this provision." i

Thus stated, this opinion upon due process may be taken
as the fore-runner of more than ten score subsequent de
cisions of this Court sustaining state legislation because
it pertained to legitimate governmental police power pur
poses, and not, therefore, to be considered as an unconsti
tutional invasion of individual right. In the Slaughter-
Home Cases the issue of due process was thus abruptly
settled. Further exposition of the construction of this
clause of the Fourteenth Amendment was definitely left for
future consideration. Mr. Justice Miller wrote the opinion.
Mr. Justices Clifford, Davis, Strong and Hunt concurred.
The Court found as a fact that the exclusive slaughter
house privilege was in the interest of public sanitation and
health, and that butchers generally were not excluded from
their trades so as to justify the charge of gross injustice
to the public and invasion of private right, but were con-

�Jd. at 80.

ild. at 80, 81.
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fined to certain houses. For the most part, the opinion
discusses "involuntary servitudes" under the Thirteenth
Amendment, and "the privileges and immunities" of citi
zens of the United States under the Fourteenth Amendment.
But brief reference is made to the "equal protection" clause,
and it is in this reference that Mr. Justice Miller expresses
doubt that any discrimination other than race discrimina
tion would ever be held to come within this clause. It may
be well to say that never since this statement have either
the "privileges and immunities," or the "equal protection,"
or the "due process" clauses been so restricted to the rights
of persons of color only.
There were dissenting opinions in the Slaughter-House

Cases, based, as the dissenters then, and in later opinions,8
said, upon the alleged monopoly feature of the Louisiana
statute. Mr. Justices Field, Bradley, Swayne, and Mr. Chief
Justice Chase joined in dissent, all except the latter writing
dissenting opinions. They viewed the legislation as a fla
grant and indefensible invasion of the rights of many for
the benefit of the few.
Following the Slaughter-House Cases, the matter of due

process in substantive legislation is again mentioned in the
case of Bartmeyer v. Iowa.9 The Court held, all the Jus
tices concurring, though Mr. Chief Justice Chase had died
and his place was at the time vacant, that the prohibition,
by the State of Iowa, of the manufacture and sale of in
toxicating liquors was a proper exercise of the police power
of the state, and that it was not a deprivation of the privi
leges and immunities of citizens of the United States, un
der the Fourteenth Amendment. To the question whether
the application of the penalties of the law to an owner of a

glass of intoxicating liquor possessed prior to the passage
of the law, would deprive him of his property without due
process of law, and "whether, if it were so, it would be
so far a violation of the Fourteenth Amendment in that

regard as would call for judicial action by this court," the
Court said:

s See Bartemeyer v. Iowa, 85 U. S. 135, 137 (1874).
� Ibid.
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"Both of these questions, whenever they may be presented to us,
are of an importance to require the most careful and serious con

sideration. They are not to be lightly treated, nor are we author
ized to make any advances to meet them until we are required
to do so by the duties of our position." w

Had these questions been presented in this case, the im
plication is clear that the Court would have exercised the
power and performed the duty of passing- upon them. The
Justices who subscribed to this opinion were as heretofore
(excepting Mr. Chief Justice Chase)�Mr. Justices Davis,
Strong, Hunt, Clifford, Swayne, and Mr. Justice Miller, who
Wrote the opinion. Mr. Justices Bradley and Field con

curred specially.
Next followed, in order of time, the famous case of Loan

Association v. Topeka.11 This case is one in which very
broad limitations upon State tax power were laid down.
Not a word, specifically, was said about due process in the
Fourteenth Amendment. The personnel of the Court was
the same as in the Bartmeyer case,12 with Mr. Chief Jus
tice Waite newly added. The jurisdiction of the Federal
courts was, presumably, based upon diversity of citizenship.
It appears that the application of the Fourteenth Amend
ment was not discussed by counsel, and that the point was
not before the Court for consideration. The statute was

held void on the broad common law ground that taxation
must be for public purpose.
In the year 1876, in United, States V. Cruikshank,13 the

Court made reference to the Fourteenth Amendment,
though by way of dictum merely, for the issues in the case

were presented under an indictment for conspiracy under
the Enforcement Act of Congress of 1870," to which, of
course, the Fourteenth Amendment was not applicable.
The Court said:

"The Fourteenth Amendment prohibits a state from depriving
any person of life, liberty, or property, without due process of law;
but this adds nothing to the rights of one citizen as against an-

10 id. at 133, 134.
"87 U. S. 665 (1874).
is supra note 8.
is 92 U. S. 542 (1876).
i*16 Stat. 141 (1870), as amended, 18 U. S. C. � 61 (1926).
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other. It simply furnishes an additional guaranty against any
encroachment by the States upon the fundamental rights which

belong to every citizen as a member of society. As was said by
Mr. Justice Johnson in Bank of Columbia v. Okely, 4 Wheat. 244,
it secures 'the individual from the arbitrary exercise of the pow
ers of Government, unrestrained by the established principles of

private rights and distributive justice.' " 15

Procedural due process may have been in the mind of
the Court when this statement was made, but the language
itself is not so restricted. It is quoted here for whatever

significance it may have had at the time.
A series of four cases in which the Fourteenth Amend

ment's due process clause was invoked to test state pro
cedure during the October term of the Court in 1877, were
McMillen v. Anderson,16 Pearson v. Yewdall,17 Pennoyer v.
Neff,ls and Davidson v. New Orleans.19 In the last case,
the Court pointed out that the Fourteenth Amendment
must not be looked upon

"* * * as a means of bringing to the test of the decision of this
court the abstract opinion of every unsuccessful litigant in a

State court of the justice of the decision against him, and of the

merits of the legislation on which such a decision may be

founded".2�

The Court said it would be useful, if it were possible, to de
fine what would be a deprivation of life, liberty, or prop
erty without due process of law "in terms which would
cover every exercise of power thus forbidden to the State,
and exclude those which are not", and observed that

"* * * there is wisdom, we think, in the ascertaining of the
intent and application of such an important phrase in the Federal

Constitution, by the gradual process of judicial inclusion and ex

clusion, as the cases presented for decision shall require, with the

reasoning on which such decisions may be founded. This court is,
after an experience of nearly a century, still engaged in defining

15 Supra note 13, at 554.
16 95 U. S. 37 (1877).
"95 U. S. 294 (1877).
18 95 U. S. 714 (1878).
" 96 U. S. 97 (1878).
�> Id. at 104.
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the obligation of contracts, the regulation of commerce, and other

powers conferred on the Federal government, or limitations im

posed upon the States." 21

At another point in the same opinion, the Court, refer
ring to the "law of the land," as understood by the English
people, in a significant manner contrasted the American
conception of due process in its relation to legislative
power :

"It was not in their minds [the English people], therefore, to
protect themselves against the enactment of laws by the Parlia
ment of England. But when, in the year of grace 1866, there is

placed in the Constitution of the United States a declaration that
'no State shall deprive any person of life, liberty, or property with
out due process of law;' can a State make any thing due process of
law which, by its own legislation, it chooses to declare such? To
affirm this is to hold that the prohibition to the States is of no

avail, or has no application where the invasion of private rights
is effected under the forms of State legislation. It seems to us

that a statute which declares in terms, and without more, that
the full exclusive title of a described piece of land, which is now

in A., shall be and is hereby vested in B., would, if effectual, de

prive A. of his property without due process of law, within the

meaning of the constitutional provision." 22

A few other cases passed upon during the following year,
respecting the operation of state legislation upon individual
and property rights directly, were presented and decided
upon the basis of the operation of the obligations of con
tract clause of the Federal Constitution, and not upon due

process. One, Railroad Company v. Richmond,23 involved
the right of the City of Richmond to deprive a railroad

company of what it claimed to be "contract rights" to use

a city street for the movement of its trains. In answer to
the question, "Does it [the ordinance] deprive the company
of its property without due process of law?", the Court held
that it did not, for the reason that "all property within the

city is subject to the legitimate control of the government,
unless protected by 'contract rights/ which is not the case

here. Appropriate regulation of the use of property is not

21 Ibid.
&Id. at 102.
23 96 U. S. 521 (1878).
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'taking' property, within the meaning of the constitutional
prohibition." 24 Other cases, well known, were Boston Beer

Company v. Massachusetts� and Fertilizer Co. v. Hyde
Park,2" in both of which reasonable police power regulations
were held to be superior to the obligations of the contract
clause on the principle that the state cannot bargain away
its police power. In neither case was mention made of the
due process clause of the Fourteenth Amendment.
However, in the famous case of Munn v. Illinois,2'' it was

claimed that the law of Illinois, under the limitations upon
the legislative power of the States imposed by the Consti
tution of the United States, including the due process pro
vision of the Fourteenth Amendment, could not validly fix
the maximum charges for the storage of grain in ware

houses in Chicago and other places in the state. The Court
said:

"Every statute is presumed to be constitutional. The courts

ought not to declare one to be unconstitutional, unless it is clearly
so. If there is doubt, the expressed will of the legislature should
be sustained.
The Constitution contains no definition of the word 'deprive', as

used in the Fourteenth Amendment. To determine its signification,
therefore, it is necessary to ascertain the effect which usage has

given it, when employed in the same or a like connection.
While this provision is new in the Constitution of the United

States, as a limitation upon the powers of the States, it is old
as a principle of civilized government. It is found in Magna
Charta, and, in substance, if not in form, in nearly or quite all
the constitutions that have been from time to time adopted by the
several States of the Union. By the Fifth Amendment, it was

introduced into the Constitution of the United States as a limita
tion upon the powers of the national government, and by the
Fourteenth, as a guaranty against any encroachment upon an

acknowledged right of citizenship by the legislatures of the
States." 28

This is clear recognition of the principle that state legis
lation may in its substantive provisions violate due process.

2* Id. at 529.
2597 U. S. 25 (1878).
26 97 U. S. 659 (1878).
"94 U. S. 113 (1876).
28 Id. at 123, 124, 125.
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In its decision the Court held that usage and the factual sit
uation presented in the record sustained the statute as a le
gitimate exercise of state power. The opinion of the Court
was written by Mr. Chief Justice Waite. Mr. Justices Clif
ford, Miller, Bradley, Swayne, Dawis and Hunt concurred.
Mr. Justices Field and Strong dissented on the ground that
the majority opinion was "subversive of the rights of pri
vate property, heretofore believed to be protected by con

stitutional guaranties against legislative interference," and
"in conflict with the authorities cited in its support." J*

In the same term of the Court, it was held in Chicago,
Burlington & Quincy Railroad Co. v. Iowa,*0 and in Peik v.

Chicago & Northwestern Railway Company,31 that the State
may limit the amount of charges by railroad companies for
fares and freights, unless restrained by some contract in
their charter. The statutes of this period were confined to
the laying down of a rule that the rates must be fair and
reasonable. Some years later, in 1884, the same question
was similarly decided in the case of a corporation chartered
to supply the city and county of San Francisco with water.
It was held, on the authority of Munn v. Illinois,� that state
regulation of the prices at which water may be sold did not
deprive a person of his property without due process of law.
In the course of the opinion, it was said:

"What may be done if the municipal authorities do not exercise
an honest judgment, or if they fix upon a price which is manifestly
unreasonable, need not now be considered, for that proposition is
not presented by this record. The objection here is not to any

improper prices fixed by the officers, but to their power to fix prices
at all." ss

Mr. Chief Justice Waite again wrote the opinion. In con

currence were five Justices lately added to the Court, Har
lan, Woods, Gray, Matthews, and Blatchford, who had suc

ceeded to the places of Mr. Justices Clifford, Swayne, Davis,
Hunt and Strong. Older Justices concurring were Mr. Jus-

m Id. at 136.
30 94 U. S. 155 (1877).
8194 U. S. 164 (1877).
s* Supra note 27.
S3 Spring Valley Water Works v. Schottler, 110 TJ. S. 347, 354 (1884).
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tices Miller and Bradley, and Mr. Justice Field dissented be
cause he thought there was an impairment of contracts
made between the state and the corporation.
The difficult question whether charter contracts stood in

the way of the now settled principle that rates of utilities
could constitutionally be regulated was the chief point at
issue in other cases. Two years later, in one of the Rail
road Commission cases,3* Mr. Chief Justice Waite, speak
ing for the Court, made the following expression of opin
ion, after conceding that the power of rate regulation is a

continuing governmental authority, and that the State has
the power to limit the amount of charges for transporta
tion within its jurisdiction, unless restrained by some char

ter, or unless what is done amounts to a regulation of in
terstate commerce:

"From what has thus been said, it is not to be inferred that this

power of limitation or regulation is itself without limit. This

power to regulate is not a power to destroy, and limitation is not

the equivalent -of confiscation. Under pretence of regulating fares

and freights, the State cannot require a railroad corporation to

carry persons or property without reward; neither can it do that
which in law amounts to a taking of private property for public
use without just compensation, or without due process of law.
What would have this effect we need not now say, because no

tariff has yet been fixed by the commission. * * *" 35

Following this reservation, there was no occasion for its
application for a period of several years, though a state
legislative restriction on passenger fares to three cents per
mile was upheld because there was no evidence competent
to show that this rate was confiscatory, amounting to a tak
ing of property without due process of law.36
The legitimacy of the legislative power of a state to regu

late railroad charges was sustained, provided that "the car

riage is not required without reward or upon conditions
amounting to the taking of property for public use without
just compensation," in Georgia Railroad & Banking Co. v.
Smith.57

s* Stone v. Farmers' Loan & Trust Co., 116 U. S. 307 (1886).
35 Id. at 331.
36 Dow v. Beidelman, 125 U. S. 680 (1888).
37 128 U. S. 174 (1888).
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Other cases involving the regulation of rates and other
aspects of railroad operation followed in rapid succession.*8
The disposition of the Court was quite distinctly favorable
to the legislative power, and recognized the special public
interest involved in the railroad business.
In 1890, an attempt of the legislature of Minnesota, by

statute, to give absolute finality to the rates of fare pub
lished by the state railroad commission, was denounced as

contrary to due process of law in that it denied the right
of a judicial inquiry into the question of the equality and
reasonableness of the rates. A minority of the Court dis
sented, taking the position that when the state fixed the
rates, this was a legislative question, not judicial ; that only
when the legislature declared the common law rule that
rates should be reasonable, was there a judicial question.88
This controversy was subsequently settled, in principle,

in the case of a railroad which was in the hands of a re

ceiver and whose earnings under rates prescribed by the
railroad commission of Texas had for three years been in
sufficient to pay dividends, or interest on its bonds, or even
operating expenses. Stockholders had advanced over a mil
lion dollars out of pocket to pay the deficiency in interest.
The Supreme Court, in an opinion written by Mr. Justice
Brewer, and concurred in unanimously by Mr. Chief Jus
tice Fuller, and by Mr. Justices Field, Harlan, Gray, Brown,
Shiras, Jackson and White, reviewed the authorities and

applied the due process clause in restraint of the rates al
ready established, as follows :

"It is doubtless true, as a general proposition, that the forma
tion of a tariff of charges for the transportation by a common car

rier of persons or property is a legislative or administrative rather
than a judicial function. Yet it has always been recognized that
if a carrier attempted to charge a shipper an unreasonable sum,
the courts had jurisdiction to inquire into that matter and to award
to the shipper any amount exacted from him in excess of a reason

able rate; and also in a reverse case to render judgment in favor

38 Missouri Pacific Railway Co. v. Mackey, 127 U. S. 205 (1888);
Chattanooga & St. Louis Railway v. Alabama, 128 U. S. 96 (1888);
Minneapolis & St. Louis Railway Co. v. Bekwith, 129 U. S. 26 (1889).

s� Chicago, Milwaukee & St. Paul Railway Co. v. Minnesota, 134 U.
S. 418 (1890).
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of the carrier for the amount found to he a reasonable charge.
The province of the courts is not changed, nor the limit of judicial
inquiry altered, because the legislature instead of the carrier pre
scribes the rates. The courts are not authorized to revise or

change the body of rates imposed by a legislature or a commission;
they do not determine whether one rate is preferable to another,
or what under all the circumstances would be fair and reasonable
as between the carriers and the shippers; they do not engage in

any mere administrative work; but still there can be no doubt of
their power and duty to inquire whether a body of rates prescribed
by a legislature or a commission is unjust and unreasonable, and
such as to work a practical destruction to rights of property, and,
if found to be so, to restrain its operation." 40

The "destruction to rights of property" referred to, is, of
course, the issue of confiscatory rates.
In the case of Missouri Pacific Railway Co. v. Humes,a

a question of substantive due process was presented under
a statute which laid down a rule of liability in double dam

ages for injury to cattle resulting from failure of railroads
to maintain fences. The Court again referred to the re

quirement of due process of law as originally designed in
England "to secure the subject against the arbitrary action
of the Crown" and said that a similar purpose must be as

cribed to those words "when applied to a legislative body in
this country."42 It reiterated the reservation previously
expressed in Davidson v. New Orleans 43 that, "It is hardly
necessary to say that the hardship, impolicy, or injustice of
State laws is not necessarily an objection to their constitu
tional validity." 44

Illustration of the continued purpose to construe the
Amendment in each case as the issue arises is found in
Campbell v. Holt.K It was there held that the repeal of a
state statute of limitations on actions on personal debts did
not deprive a debtor, right of action against whom was al
ready barred, of a vested property right in violation of the
Fourteenth Amendment. A right to defeat a just debt by a

�o Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 397 (1894).
41115 U. S. 512 (1885).
42 id. at 519.
43 Supra note 19.
44 supra note 41 at 520, 521.
45 115 U. S. 620 (1885).



DUE PROCESS AND THE SUPREME COURT 727

statute of limitations was held not to be a vested right, so as

to be beyond legislative power in a proper case. There may
be, said the court, such a vested right to real estate, to per
sonal property, or to incorporeal hereditaments. But there
can be no property in the bar of the statute as a defence
to a mere promise to pay. Mr. Justices Bradley and Har
lan dissented, saying that the clause which declared that
"no State shall deprive any person of life, liberty, or prop
erty without due process of law," was "intended to pro
tect every valuable right which a man has," 46 and that the
words are constitutional terms and should be taken in their
broadest sense, so as to include an immunity from suit as a
valuable right. This divergence of opinion is one of the
type which may be expected in a close case. Unquestion
ably, however, the Court as a whole here held to the view
that the due process clause protects vested rights.
When, in 1886, the Supreme Court had before it for re

view San Francisco ordinances, passed under legislative
authority, making it unlawful for any person to establish
or carry on a laundry in a wooden building without first
having obtained the consent of the board of supervisors,
it was held that the ordinances had been administered "with
an evil eye and an unequal hand," contrary to the equal
protection provision. But beyond that, the Court also found
want of due process in the ordinances, in that :

"They seem intended to confer, and actually do confer, not a

discretion to he exercised upon a consideration of the circum
stances of each case, but a naked and arbitrary power to give or

withhold consent, not only as to places, but as to persons. * * * The

power given to them is not confided to their discretion in the legal
sense of that term, but is granted to their mere will. It is purely
arbitrary, and acknowledges neither guidance nor restraint. * � �

When we consider the nature and the theory of our institutions

of government, the principles upon which they are supposed to

resty and review the history of their development, we are con

strained to conclude that they do not mean to leave room for the

play and action of purely personal and arbitrary power." �

Here we have exemplified the rare use of the power of
the Supreme Court to interpose the constitutional check

�Z<i. at 630.

�Yick Wo v. Hopkins, 118 U. S. 356, 366, 369 (1886).
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upon legislation which that body deems a resort to govern
mental excesses. The power, as stated, was entirely in har

mony with the various expressions of the Court during the

preceding decade or two after the adoption of the Four
teenth Amendment. The Court was unanimous, Mr. Jus
tice Matthews delivering the opinion. In concurrence were

the other members of the Court, Mr. Chief Justice Waite,
and Mr. Justices Miller, Field, Bradley, Harlan, Woods,
Gray, and Blatchford.
In one of the earliest cases involving what may be fairly

described as social and economic legislation, Mugler v. Kan
sas,� decided in December, 1887, the court said :

"Under our system that power [to preserve public morals] is

lodged with the legislative branch of the Government. It belongs
to that department to exert what are known as the police powers
of the State, and to determine, primarily,, what measures are ap

propriate or needful for the protection of the public morals, the
public health, or the public safety. There are, of necessity, lim
its beyond which legislation cannot rightfully go. The Court

must obey the Constitution rather than the law-making body, and
must upon their own responsibility, determine whether in any

particular case, these limits have been passed." *s

The opinion of the Court, which sustained the Kansas

prohibition law of 1881, was written by Mr. Justice Harlan.
Concurring in the opinion were Mr. Chief Justice Waite,
and Mr. Justices Miller, Field, Bradley, Matthews, Gray,
and Blatchford. Mr. Justice Lamar did not sit in this case.

Later, in 1890, the doctrine thus stated was re-affirmed
in Minnesota v. Barber,50 a case involving a statute prescrib
ing meat inspection, and sustained as not in violation of
the due process clause. Mr. Justice Harlan again wrote the

opinion, in which the above named Justices again concurred,
except for the following substitutions: Mr. Chief Justice
Fuller, who had succeeded Mr. Chief Justice Waite, Mr. Jus
tice Brewer, who had succeeded Mr. Justice Matthews, and
Mr. Justice Lamar, all of whom concurred in the opinion,
wherein the Court said :

�123 U. S. 623 (1887).
*�Id. at 661.
"136 U. S. 313 (1890).
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"In Mugler v. Kansas (123 U. S. 623), the Court, after observ

ing that every presumption is to be indulged in favor of the valid

ity of a statute, said that 'the judiciary must obey the Constitu

tion rather than the law-making department of the Government,
and must, upon its own responsibility, determine whether in any

particular case, the limits of the Constitution have been passed.'
It was added: 'If, therefore, a statute purporting to have been
enacted to protect the public health, the public morals, or the

public safety, has no real or substantial relation to those objects,
or is a palpable invasion of rights secured by the fundamental

law, it is the duty of the courts to so judge, and thereby give ef
fect to the Constitution'." 5i

The opinion went on to say :

"Upon the authority of those cases, and others that could be

cited, it is our duty to inquire, in respect to the statute before us,
not only whether there is a real or substantial relation between
the avowed objects and the means devised for obtaining those

objects, but whether by its necessary or natural operation it im
pairs or destroys rights secured by the Constitution of the United
States." 52

There was a relative scarcity of issues before the Su

preme Court in these years between 1870 and 1890, involv
ing the power of the states under the due process clause of
the Fourteenth Amendment to enact legislation directly af
fecting the personal, property, and contract rights of their
citizens, and the power of the Federal courts to pass upon
the validity of such legislation. How can this be accounted
for? Is it because legal minds of that day had no concep
tion of the power of judicial review, as is sometimes inti
mated ? That cannot be true. It is flatly denied by the brief
review of the case law that has just been made. The truth
seems to lie in this, that there was in those decades of our
history, a dearth of state regulatory legislation of that char
acter, and in consequence little call for judicial review. That
period may be appropriately described, in contrast with
later years, as a period of laissez faire. The narrow scope
of such legislation is illustrated by the statutes in force in

si Id. at 320.
ea Ibid.
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1889 in one of the states which was then both agricultural
and industrial, and therefore more or less typical.53
In the main, these statutes dealt with the organiza

tion of state and local government, public officers, their
election and duties, public property, public instruction, char
ities and vital statistics, highway and bridge construction
and supervision, and the substantive and procedural law
of real property, domestic relations, crimes, and so forth.
There was regulation of fast driving on bridges, with pen
alties. There were penalties for damages to bridges, side
walks, and highways, with provision for the removal of ob
structions and encroachments, the use of highways by en

gines, the draining of lands, and the maintenance of fences.
Ferries were licensed. State and local boards of health
were provided for, with duties to preserve and improve
public health, and with power to make and enforce rules
and regulations relating to quarantines, contagious diseases,
public nuisances, the location of slaughter houses, the sale
of poisons, the prescriptions of doctors, and the mechanics
of plumbing. There was a provision for the inspection and
testing of illuminating oils, and control of their sale. There
was regulation of the location and platting of cemeteries ;
the branding of cattle; the development of tree belts; the
cultivation of cranberries; the destruction of noxious
weeds; the impounding of animals running at large; the
prevention of fraud in milk manufactories and in the
branding and marking of cheese. The statutes included a

dairy, food, and drugs act, with provision for inspection,
and prohibition of adulteration and impurities. Registra
tion, license, and examination were required for the prac
tice of pharmacy, dentistry, and medicine, not omitting
veterinary practice. Peddlers, public shows, billiard tables
and auctioneers were licensed and regulated. The sale of
intoxicating liquor was controlled by license and local op
tion. There was relief and support of the poor. Vagrants
and tramps were punished, and begging children were sent
to the state industrial school. There were laws of the road

53 The following examples are taken from Wis. Ann. Stat. (Sanborn
& Berryman, 1889).
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for passing vehicles, intoxicated drivers, and unhitched
horses.
Enough has been said to show how elementary and un

objectionable were the exercises of the police power. That
the regulatory process was still in its early stages is fur
ther indicated by the character of trade regulation. The
duties and liabilities of common carriers, warehousemen,
and innkeepers were defined by the statutes, as well as

standards of weights and measures. Rates of toll for the
grinding of grain at grist mills were regulated. Railroad
corporations were required to give reasonable car service
and suitable facilities, and to make no discrimination in
service, nor charge any unreasonable rates. Statutory reg
ulations of railroads were too numerous here to be cata

logued, but from the present-day point of view they were

only first steps. Insurance companies were also quite ex

tensively regulated.
Though control of industry was slight, there was statu

tory limitation of the hours of labor of women and children
in mechanical and manufacturing establishments. All

wages were made payable weekly or bi-weekly, unless there
was a written contract to the contrary. A general eight-
hour day was provided for factory workers. This applied,
however, only where there was no written contract other

wise, thus leaving the freedom of contract quite unre

strained.
From this abbreviated recital, it is apparent that neither

judges, nor lawyers, nor laymen, could find in such stat
utes much ground for contention that they were arbitrary
and bore no real and substantial relation to legitimate gov
ernmental regulatory purposes. Contrast developments of
the following forty years toward the sweeping comprehen
sive system of governmental control of the present day in
almost every field of human endeavor! Each of these de

velopments has been experimental, searching out new means

of social and political betterment through governmental ac
tivities. Most of them have been found desirable, and many
of them have been subjected to the judicial test of their con
formity to constitutional limitations, for it has always been
deemed necessary that means and objectives alike be con-
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stitutional. In but rare instances have they been found
not to be in accord with those limitations.
There has never been any denial that constitutional gov

ernment permits the people through their chosen legislative
agents to enact new and experimental laws. From time to

time pronouncements have been made of the broad scope
of legislative discretion in the matter of selection of the

subjects to be regulated and of the manner and degree of
control to be exercised to secure the legitimate ends of gov
ernment. Some have been heretofore noted. Others may

be summarized as follows : It is no part of the judicial func
tion to determine the wisdom or folly of a legislative regu

lation; the legislative course of conduct being ordinarily
conclusive.54 The Constitution leaves to the discretion and
wisdom of the State a wide latitude.55 What regulations
shall be, and to what trade, business or occupation they
shall apply, are questions for the State to determine, unless
they are utterly unreasonable and extravagant, and unnec

essarily and arbitrarily interfere with property and per
sonal rights.*6 Local circumstances and a deep-rooted con

viction on the part of the people may justify a statute.
Such a conviction is entitled to great respect. Courts can

not interfere unless, in looking at the substance of the mat

ter, they can see a clear and unmistakable infringement of
rights secured by the fundamental law.57
In 1897, the Supreme Court, as then constituted with Ful

ler, Chief Justice, and Field, Brewer, Brown, Peckham,
Shiras, White, Harlan and Gray, Associate Justices�Mr.
Justices Brown, Peckham, Shiras, and White being the lat
est additions to the court�unanimously refused to sanction
the enforcement of a Louisiana statute :

"The Supreme Court of Louisiana says that the act of writing,
within that State, the letter of notification, was an act done to

siL'Hote v. New Orleans, 177 U. S. 587, 597 (1900), involving muni

cipal control of houses of prostitution.
55 Clark v. Kansas City, 176 U. S. 114, 119 (1900), dealing with the

question of the inclusion of railroad lands within municipal limits.
56Gundling v. Chicago, 177 U. S. 183, 188 (1900), sustaining the

municipal regulation of the sale of cigarettes.
57 Otis v. Parker, 187 U. S. 606, 609 (1903), where the statute pro

hibited sales of stock on margin, or to be delivered at a future date.
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effect an insurance on property then in the State, in a marine in
surance company which had not complied with its laws, and such
act was, therefore, prohibited by the statute. As so construed we

think the statute is a violation of the Fourteenth Amendment of
the Federal Constitution, in that it deprives the defendants of their

liberty without due process of law. * * * The liberty mentioned
in the amendment means not only the right of the citizen to be
free from the mere physical restraint of his person, as by incarcera
tion, but the term is deemed to embrace the right of the citizen to

be free in the enjoyment of all his faculties; to be free to use

them in all lawful ways; to live and work where he will; to earn

his livelihood by any lawful calling; to pursue any livelihood or

avocation, and for that purpose to enter into all contracts which

may be proper, necessary and essential to his carrying out to a

successful conclusion the purposes above mentioned. * * *

When and how far the police power of the state may be legit
imately exercised with regard to such subjects must be left for

determination in each case as it arises." 58

In 1904, Mr. Chief Justice Fuller, and Mr. Justices
Brewer, Brown, Peckham, White, and Harlan, were still
members of the Court. Mr. Justices Field, Gray, and Shi
ras had been succeeded by Mr. Justices McKenna, Day, and
Holmes. In another of the exceptional cases in which the
Court found legislation unconstitutional because in viola
tion of due process, Dobbins v. Los Angeles,� the Court, in
an opinion written by Justice Day, all concurring, said :

"It may be admitted that every intendment is to be made
In favor of the lawfulness of the exercise of municipal power, mak
ing regulations to promote the public health and safety, and that
it is not the province of the courts, except in clear cases, to inter

fere with the exercise of the power reposed by law in municipal
corporations for the protection of local rights and the health and
welfare of the people of the community. But notwithstanding this
rule of law, it is now thoroughly well settled by decisions of this
Court that municipal by-laws and ordinances, and even legislative
enactments, undertaking to regulate useful business enterprises,
are subject to investigation in the courts with the view to de

termining whether the law or ordinance is a lawful exercise of

the police power, or whether under the guise of enforcing police
regulations there has been an unwarranted and arbitrary inter
ference with the constitutional rights to carry on a lawful busi

ness, to make contracts or to use and enjoy property. * * *" �o

58 Allgeyer v. Louisiana. 165 U. S. 578, 589, 590 (1897).
59195 U. S. 223 (1904). The case involved a municipal act which

arbitrarily restricted the erection of gas works.
so id. at 235, 236, 239.
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In 1908, there had been but one change in the member
ship of the Supreme Court as outlined above. Mr. Justice
Brown had been succeeded by Mr. Justice Moody. In the
Adair case,61 the Court held unconstitutional an act of Con
gress making it a crime against the United States for an
agent or officer of an interstate carrier to discharge an em

ployee from its service because of his being a member of a
labor organization. Mr. Justices Harlan, Peckham, White,
Day, Brewer, and Mr. Chief Justice Fuller, viewed the stat
ute as an invasion of the rights of the individual in respect
of his liberty. Mr. Justice McKenna dissented, on the
ground that the act, coming under the commerce clause, was
valid. Mr. Justice Holmes dissented on the ground that the
right to make contracts may be restrained when there is an

important ground of public policy in favor of such restraint.
He did not consider this case as one within the judicial
power to control a legislative act. Mr. Justice Moody did
not participate in the decision.
In the year 1907, the same membership of the court, in

cluding Mr. Justice Moody, with only Mr. Justice Peckham
dissenting, found "manifestly" constitutional, under the due
process clause, a state statute of Nebraska which prohibited
the use of the representation of the flag of the United
States for advertising purposes.62
Yet another expression by the same Justices, in an unani

mous opinion, in Welch v. Swasey,*3 exhibits the state of
the judicial mind at that time upon the question of its pow
ers:

"The statutes have been passed under exercise of so-called police
power, and they must have some fair tendency to accomplish or

aid in the accomplishment of some purpose, for which the legisla
ture may use the power. * * * If the means employed, pursuant
to the statute, have no real, substantial relation to the public ob
ject which government can accomplish, if the statutes are arbi
trary and unreasonable and beyond the necessities of the case; the
courts will declare their invalidity. * * *"6*

si Adair v. United States, 208 U. S. 161 (1908).
62 Halter v. Nebraska, 205 U. S. 34 (1907).
63 214 U. S. 91 (1909).
6< Id. at 105.
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In yet another case, in 1908, Muller v. Oregon,� the same

Justices unanimously subscribed to the doctrine�a gen
eralization, and yet significant�that:

"Constitutional questions, it is true, are not settled by even a con

sensus of present public opinion, for it is the peculiar value of

a written constitution that it places in unchanging form limita

tions upon legislation, and thus give a permanence and stability
to popular government which otherwise would be lacking." 66

During the succeeding years, Mr. Justices White, now
Chief Justice, McKenna, Day, and Holmes survived. Five
new Justices were elevated to the bench, Mr. Justices Lur-
ton, Hughes, Van Devanter, Lamar, and Pitney. This Court,
in 1912, was unanimous in holding unconstitutional as the
taking of property without due process of law, a municipal
building line ordinance which gave power to the owners

of property to establish the lines.67 The decision is a clear-
cut exercise of the judicial check upon legislation. In the
course of the opinion of the Court, Mr. Justice McKenna
said:

"It [police power] extends, we have said, not only to regula
tions which promote the public health, morals, and safety, but

those which promote the public convenience or the general pros
perity * * *. But in all cases there is the constant admonition,
both in their rule and examples, that when a statute is assailed as

offending against the higher guarantees of the Constitution, it
must clearly do so to justify the courts in declaring it invalid." ��

These same nine Justices were in unanimous agreement in
1914, in sustaining the constitutionality of a New York
statute requiring semi-monthly payments in cash of wages
of employees in certain specified industries.69
This Court, in the same year, held unconstitutional a

Texas statute on the ground that it set arbitrary qualifica
tions for railroad employment as a conductor. The opinion
was by Mr. Justice Lamar, concurred in by Mr. Chief Jus-

65 208 U. S. 412 (1908). In this case the Court sustained regulation
of hours of labor of women in certain kinds of work.

se Id. at 420.
er Eubank v. City of Richmond, 226 U. S. 137 (1912).
68 id. at 142, 143.
e�Erie Ry. Co. v. Williams. 233 U. S. 685 (1914).
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tice White and Mr. Justices Day, Lurton, Hughes, McKen
na, Van Devanter and Pitney. Mr. Justice Holmes alone
dissented, but he wrote no opinion to indicate his ground
for dissent. The Court said :

"If the service is public, the state may prescribe qualifications
and require an examination to test the fitness of any person to

engage in or remain in the public calling. * * * But, as the public
interest is the basis of such legislation, the tests in prohibition
should be enacted with reference to that object, and so as not

unduly to interfere with private business, or impose unusual and

unnecessary restrictions upon lawful occupation." 70

Coppage v. Kansas71 involved the validity of a criminal
statute of Kansas prohibiting the so-called "yellow dog"
contracts. The question involved has special interest today
because of the inclusion of this prohibition in Section 7 (a)
of the National Industrial Recovery Act.72 The Justices
were divided in opinion, the majority holding the act un
constitutional as depriving the employer of freedom of con
tract. The opinion by Mr. Justice Pitney was concurred in

by Mr. Chief Justice White, and Mr. Justices McKenna, Van
Devanter, Lamar, and McReynolds. Dissenting opinions
were written by Mr. Justice Day, in which Mr. Justice
Hughes concurred, and by Mr. Justice Holmes. Though the
Court varied in opinion as to the applicability of the con

stitutional limitation of due process to the particular stat
ute, the theory of judicial power was reasserted by all, ex
cepting only Mr. Justice Holmes. Said the Court :

"Included in the right of personal liberty and the right of

private property�partaking of the nature of each�is the right to
make contracts for the acquisition of property. Chief among such
contracts is that of personal employment, by which labor and other
services are exchanged for money or other forms of profit. If
this right be struck down or arbitrarily interfered with, there is

a substantial impairment of liberty in the long-established con

stitutional sense. The right is as essential to the laborer as the

capitalist, to the poor as the rich, for the vast majority of persons
have no other honest way to acquire property, save by working
for money. * * * And interference with this liberty, as that now

w Smith v. Texas, 233 U. S. 630, 636 (1914).
" 236 U. S. 1 (1915).
72 48 Stat. 198 (1933), 15 U. S. C. Stop. VII � 707 (1933).
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under consideration, and so disturbing of equality of right, must
be deemed to be arbitrary, unless it be supportable as a reason

able exercise of the police power of the state." ra

Said Mr. Justice Day :

"Of the necessity of such legislation, the local legislature is
itself the judge, and its enactments are only to be set aside when
they involve such palpable abuse of power and lack of reasonable
ness to accomplish a lawful end that they may be said to be
merely arbitrary andcapricious, and hence out of place in a gov
ernment of laws and not of men, and irreconcilable with the con

ception of due process of law." 74

Said Mr. Justice Holmes, in a very brief dissent :

"In present conditions a workman not unnaturally may believe
that only by belonging to a union can he secure a contract that
shall be fair to him. * * * If that belief, whether right or wrong,
may be held by a reasonable man, it seems to me that it may be
enforced by law in order to establish the equality of position be
tween the parties in which liberty of contract begins. Whether
in the long run it is wise for the workingman to enact legisla
tion of this sort is not my concern, but I am strongly of opinion
that there is nothing in the Constitution of the United States to

prevent it, and that Adair v. United States, 208 U. S. 161, and
LocJiner v. New York, 198 U. S. 45, should be overruled." 75

The Supreme Court, with the same Justices still on the
bench, in sustaining a California eight-hour law for women,
said:

"As the liberty of contract guaranteed by the Constitution is

freedom from arbitrary restraint�not immunity from reasonable

regulation to safe-guard the public interest�the question is
whether restrictions of the statute have a reasonable relation to a

proper purpose." w

In the year 1917 the names of two new Justices appear
in the places of Mr Justices Lamar and Hughes, namely,
Mr. Justice Clark and Mr. Justice Brandeis. In that year,

73 gupra note 71 at 14.
74 id. at 30.
75 jd. at 26, 27.
76 Miller v. Wilson, 236 U. S. 373, 380 (1915).
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in an unanimous opinion delivered by Mr. Justice Clark,
the court held that an order of the Railroad Commission of
the State of Mississippi violated due process. The Court
said:

"A state may regulate the conduct of railways within its bor

ders, either directly, or through a body charged with the duty and

vested with powers requisite to accomplish such regulation. * * *

But while the scope of this power of regulation over carriers is

very great and comprehensive, the property which is invested in

the railways is nevertheless under the protection of the funda

mental guarantees of the constitution and is entitled to as full

protection of the law as any other private property devoted to a

public use, and it cannot be taken from the owner without due

process of law.

Whether a statute enacted by the legislature of a state or an

order passed by the Railroad Commission exceeds the bounds

which the law sets to such authority Is a question of law arising
on the facts of the case, and the appropriate remedy for determin

ing that question is a bill in equity such as was filed in this case

to enjoin its enforcement." 77

Mr. Chief Justice White, and Associate Justices Day, Mc
Kenna, Holmes, Van Devanter, Pitney, McReynolds, Bran-
deis, and Clark also unanimously set aside social legislation
in the form of a race segregation ordinance of the City of
Louisville, because it deprived citizens of their constitu
tional rights and privileges, holding that "the police power,
broad as it is, cannot justify the passage of a law or ordi
nance which runs counter to the limitations of the Federal
Constitution." 78

The power of the court to compel legislation to remain
within constitutional limitations imposed by the due proc
ess clause of the Fourteenth Amendment, was again pro

nounced, at least inferentially, in the unanimous opinion
by the same Justices above named in a case involving the

statutory conversion of the plaintiff into a public utility.
The governing principle was stated as follows :

"It is, of course, true that if the pipe line was constructed to

carry oil for particular producers under strictly private contracts

and never devoted by its owners to public use, that is, to carrying

77 Mississippi Railroad Commission v. The Mobile & Ohio Railroad,
244 U. S. 388, 390, 391, 392 (1917).

78 Buchanan v. Warley, 245 U. S. 60, 74 (1917).
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for the public, the state could not by mere legislative fiat or by
any regulating order of a commission convert it into a public
utility or make its owner a common carrier; for that would be
taking private property for public use without just compensation,
which no state can do consistently with the due process clause of
the 14th Amendment." 79

At this point we may well take note of a controversial
decision which illustrates and supports the theory of this
general discussion as to the distinction between power of
the court to control legislation, and the expediency of the
application of the power to a particular issue. Mr. Chief
Justice Taft had succeeded Mr. Chief Justice White when,
in 1921, the famous case of Truax v. Corrigan 80 was before
the Court to test the constitutionality of an Arizona statute
limiting injunctions in labor disputes between employers
and employees. The Court divided upon the question. Mr.
Justices Holmes, Clark, Pitney, and Brandeis dissented
from the opinion of the majority that the act violated the
guaranties of the due process clause. Though Mr. Justice
Holmes, in his dissenting opinion, deprecated "the use of
the Fourteenth Amendment beyond the absolute compul
sion of its words to prevent the making of social experi
ments that an important part of the community desires," 81

yet it must be obvious that neither this opinion, nor those
heretofore noted in which these Justices participated, can
be construed in any sense as a denial of the general consti
tutional power of the Supreme Court to hold legislation
within proper constitutional channels whenever the Court
deems it appropriate to exercise the power. Difference of
opinion among Justices of the same court upon questions of
law as applied to differing factual situations is no novelty
in the law. It may as well be expected to occur in the field
of constitutional law as in other fields. The rational view
to take of this phenomenon is that border-line cases call for
close distinctions, that time and circumstance may bring
about a veering of the court to different results in subse

quent cases, but that the balance will finally be struck where

79 Producers Transportation Co. v. Commission of California, 251 U.

S. 228, 230, 231 (1920).
80 257 U. S. 312 (1921).
si Id. at 344.
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justice and reason will ultimately prevail. What has been
said applies to similar situations such as that presented
in the District of Columbia Minimum Wage case*2 decided
by the Court in 1923, after Mr. Justices Day, Clark, and
Pitney had been succeeded by Mr. Justices Butler, Sanford,
and Sutherland.
The division ofl opinion in the Minimum Wage case was

followed two months later, in the same term of court, and
before the same Justices, by two striking opinions involv

ing matters of states social and economic policies. The first
was a test of the validity of a Nebraska statute forbidding
under penalty the teaching of modern languages, other than
English, in the graded schools, private and public. Mr.
Chief Justice Taft and Associate Justices McReynolds, Mc
Kenna, Van Devanter, Brandeis, Butler, and Sanford were

in agreement that the state policy could not be supported.
The Court said:

"The established doctrine is that this liberty [guaranteed by the

14th Amendment] may not be interfered with, under the guise of

protecting the public interest, by legislative action which is ar

bitrary or without reasonable relation to some purpose within the

competency of the state to effect. Determination by the legislat
ure of what constitutes proper exercise of police power is not final
or conclusive but is subject to supervision by the courts." 83

The dissenting opinion of Mr. Justice Holmes, Mr. Justice
Sutherland joining, was entered in Bartels v. Iowa,Si one,
with Meyer v. Nebraska,*5 of several similar causes in which
judgments entered by the Supreme Courts of Iowa, Ohio,
and Nebraska were reversed at the same time. Mr. Justice
Holmes said :

"It is with hesitation and unwillingness that I differ from my
brethren with regard to a law like this, but I cannot bring my
mind to believe that in some circumstances, and circumstances

existing, it is said, in Nebraska, the statute might not be regarded
as a reasonable or even necessary method of reaching the desired
result. * * * No one would doubt that a teacher might be for-

�2Adkins v. Children's Hospital, 261 U. S. 525 (1923).
ss Meyer v. Nebraska, 262 U. S. 390, 399 (1923).
8*262 U. S. 404, 412 (1923).
ss Supra note 83.
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bidden to teach many things, and the only criterion of his liberty
under the Constitution that I think of is 'whether, considering the
end in view, the statute passes the bounds of reason and assumes

the character of a merely arbitrary flat.' I agree with the Court
as to the special provision against the German language contained
in the statute dealt with in Bohning v. Ohio." 8�

The second case referred to is one that seems generally
to be lost sight of by those who constantly stress the so-

called "liberal" and "conservative" divisions of opinion in
the Supreme Court during recent years, upon questions in
volving the adoption by the legislatures of this or that so
cial and economic policy. The legislature of Kansas formu
lated a very comprehensive plan of economic control of
industry embracing arbitration, wages, and price control
through a Court of Industrial Relations. The history of
this legislation, when tested before the Supreme Court,
offers material for a very interesting study. The legislation
was unquestionably economic in character, it was com

paratively recent in time, and it suffered grievously at the
hands of the courts. Its compulsory arbitration feature
was held in conflict with the Fourteenth Amendment, and
it should be carefully noted that every Justice then on the
bench, Taft, C. J., McKenna, Holmes, Van Devanter, Mc-
Reynolds, Brandeis, Sutherland, Butler and Sanford, JJ.,
was of the same opinion, that this was unconstitutional
legislation.87
If there could be any doubt remaining as to the unanim

ity of opinion of judicial power to set aside social and eco

nomic legislation, Pierce v. The Society of Sisters 88 gives
final and convincing proof. In the membership of the Court
there had been but one change since 1923. Mr. Justice
Stone had succeeded Mr. Justice McKenna. Without any
dissent the Court overturned the will of the legislature of
Oregon, which sought to require children of grade-school
age to attend only public schools, and to deny the use and

enjoyment of property and of contracts relating to private
educational institutions. The Court said:

�6 Supra, note 84 at 413.
87Chas. Wolff Packing Co. v. The Court of Industrial Relations of

the State of Kansas, 262 U. S. 522 (1923).
88 268 U. S. 510 (1025).
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"Under the doctrine of Meyer v. Nebraska, 262 U. S. 390, we

think it entirely plain that the Act of 1922 unreasonably interferes
with the liberty of parents and guardians to direct the upbringing
and education of children under their control. As often hereto
fore pointed out, rights guaranteed by the Constitution may not
be abridged by legislation which has no reasonable relation to

some purpose within the competency of the State. The fundamen
tal theory of liberty upon which all governments in the Union

repose excludes any general power of the State to standardize its
children by forcing them to accept instruction from private teach
ers only. * * * Appellees are corporations and therefore, it is said,
they cannot claim for themselves the liberty which the 14th
Amendment guarantees. Accepted in the proper sense, this is true.
* * * But they have business and property for which they claim

protection. These are threatened with destruction through the

unwarranted compulsion which appellants are exercising over

present and prospective patrons of their school. And this court
has gone very far to protect against loss threatened by such

action." ��

Similarly, two years later, in 1927, the same Justices

unanimously affirmed the doctrines thus announced, when
they overturned, as in violation of the due process clause of
the Fifth Amendment, an act of the territorial legislature
of Hawaii which sought in somewhat like manner to re

strict the operation of foreign language schools in that ter
ritory.90
The foregoing are not the only occasions upon which Mr.

Chief Justice Taft and Mr. Justices Holmes, Van Devanter,
McReynolds, Brandeis, Sutherland, Sanford, Butler, and
Stone were in accord upon the question of the power of the
Court, or upon the appropriateness of the case for the appli
cation of that power. In Michigan Public Utilities Commis
sion v. Duke,n a decree of the District Court granting an

interlocutory injunction against the Commission was af
firmed without any dissent :

"It is beyond the power of the State by legislative flat to
convert property used exclusively in the business of a private
carrier into a public utility, or to make the owner a public carrier,
for that would be taking private property for public use without

89 Id. at 634, 535.
"Farrington v. Tokushige, 273 U. S. 284 (1927).
�i 266 U. S. 570 (1925). Mr. Justice Stone did not sit on this case.
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just compensation, which no State can do consistently with the
due process of law clause of the Fourteenth Amendment." �*

More recently, some of the opinions rendered seem to have
accentuated divergence in the views of the Justices. Lig
gett Co. v. Baldridge,93 involving* a Pennsylvania statute
limiting ownership of drug stores to licensed pharmacists ;
Ribnik v. McBride,9i involving New Jersey legislation to fix
the charges of employment agents ; O'Gorman & Young, Inc.
v. The Hartford Fire Ins. Co.,95 a question of the regulation
of rates in the form of commissions paid agents of fire in
surance companies ; Village of Euclid v.Ambler Realty Co.,95*
the first test of the principle of general zoning�all illus
trate divergence of opinion as to the validity of substantive
legislation. Nevertheless, there has been complete agree
ment upon some legislation of social and economic import.
There was agreement among them in Gorieb v. Fox,9'

sustaining a building line ordinance; in Buck v. Bell,97
sustaining the Virginia Sterilization Law (Mr. Justice But
ler, however, dissenting) ; in Zahn v. Board of Public
Works,98 supporting zoning law restrictions; in Miller v.

Schoene," holding valid the Virginia cedar rust control stat
ute ; in Roschen v. Ward,100 upholding New York retail store
regulation of the sale of eve-glasses; while Washington v.

Roberge,101 and Nectow v. Cambridge,102 indicate unanimity
of opinion that zoning laws may be invalid in their appli
cation.
There is nothing in the foregoing review of decisions that

indicates any disposition on the part of the Supreme Court
in the past fifty years or more to usurp functions which are

�2 Id. at 577, 578.
93 278 U. S. 105 (1928).
9*277 U. S. 350 (1928).
95 282 U. S. 251 (1931).
95a 272 U. S. 365 (1926).
96 274 U. S. 603 (1927).
97 274 TJ. S. 200 (1927).
��274 TJ. S. 325 (1927).
99 276 U. S. 272 (1928).
100 279 U. S. 337 (1929).
101278 U. S. 116 (1928).
102 277 U. S. 183 (1928).
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properly legislative. The history of the Court rather ex
hibits a self-denying attitude on the part of the Court, sim
ilar to that which it has often assumed when questions of
the review of administrative determinations, like those of
the Interstate Commerce Commission, have been before it.

It is correct to say that all the Justices who have sat upon
the Supreme bench since 1870 have participated in the exer

cise by the Court of its fundamental constitutional power to
enforce the supreme law of the Constitution. In doing so

they have merely upheld the judicial power.
This fundamental fact is no mere matter of majority

opinion. It is unanimous. Now to urge that the Supreme
Court should stop exercising this power whenever a ques
tion of legislative social or economic policy is before it in
an appropriate case, is to abandon the fundamental con

cept of a supreme constitutional law to which legislation
is subordinate, is to destroy whatever of legal sanctity there
is in constitutional guaranties of individual liberty, and
is to repudiate not only the philosophy of constitutional law
which the Supreme Court has developed, but also the re

corded judicial opinion of the entire membership of the Su
preme Bench for half a century.
What then is the true relation of the judicial function

to the legislative? It is quite apparent that every judicial
case calls forth the individual view of each judge, both as

to the law and facts. We hear complaint that these indi
vidual views are influenced by the character of the man who
sits on the bench, and by his training and background.
Undeniably this is true. The human element was not elimi
nated from our constitutional system, nor was it intended
to be. The Constitution was made, and the laws are made,
by man. Human agencies must interpret, apply, and en

force them. All that can be said is that every safeguard
has, by the Constitution, been thrown about the Supreme
Court to preserve its character, its integrity, and its inde
pendence. Made up as it is of men, it must, of necessity,
reflect different interests and different points of view. We
must assume that these interests are not selfish and that
the points of view are not too narrow. We place our great
est men of legal mind upon the bench. We expect them to
establish among themselves a certain solidarity of opinion
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that reflects the long view back to the law as it has been
developed in the past, and that looks to the future as well,
and we charge them with the solemn duty which is theirs
to enforce the "Supreme Law of the Land", in obedience
to their oaths to "support this Constitution," as Article
VI specifically provides. Though they have differed in opin
ion as to whether particular laws were arbitrary and unrea
sonable, their decisions have nevertheless kept alive the
consciousness of constitutional guaranties.
The purpose of this discussion is to lay emphasis upon

the fundamental importance of the preservation of our

sense of values in relation to individual freedom under con
stitutional protection. In the stress of social values and
the desire for social justice too little is being said of per
sonal liberty. Our highest court has not, in the past, lost
sight of either. Its problem has been to maintain a bal
ance between these two interests, and it should not permit
the individual to be completely submerged in the state. Its
occasional check upon legislation has been salutary be
cause it has emphasized the right to be free from the tyran
ny of temporary majorities. It has been found necessary
in the past, as our legislative history proves, because in
every group of men there are those who become drunk with

power, and resort to excesses. In government, desirable ob

jectives may always be attained, but they are more likely
to be sound if guided by principles which have become estab
lished through experience. That is the whole theory upon
which constitutional government rests. Dislocated from
basic principles of government, we find ourselves whirled
off into space where there are no guides. It is a grave mis
take to assume that those who have gone before us knew
little or nothing of either the science or the "techniques"
of government. It is a pretty conceit that we are so much
wiser than our forefathers. Nearly every man who has
grown to maturity learns that lesson.
In the consideration which has been given to the ques

tion of the proper relation of government to its individual
citizen, we have heard much of the "liberal" view, liberal in
the sense that more and more exercise of the powers of gov
ernment and greater governmental activity is for the pub
lic good. That view has prevailed in the passage of the vast
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system of regulatory statutes by which the nation is now

controlled. In the face of this development for a period of
thirty or forty years, we cannot with any degree of accu
racy describe the period as one of laissez faire. We would
not retrace those steps if we could. Yet we know, that like
dragons' teeth, new social and economic ills spring up which
call for further remedy. We may, therefore, look with cer

tainty for further extensions of governmental activities.
Our present national administration, and many of our state
administrations, aim to satisfy through added governmen
tal agencies, so far as possible, every social need. Each
measure accentuates the importance and the power of gov
ernment, before which individual freedom of action cor

respondingly recedes. -Where will the balance between in
dividual right and public authority be struck? Can it, or
will it, be maintained by our legislative bodies, and if not,
will the courts do so?
In the realities which we face there is one fact which de

serves attention. Our economic structure is complicated by
the presence of large corporate aggregates of capital�and,
in a measure, by large aggregates of labor. Both need to
be controlled in the public interest, particularly in their re
lations to each other. The law recognizes that corporations
are peculiarly the creatures of the state. Their size and

power may readily involve the public interest and invoke a

measure of regulation beyond that which is appropriate for
the individual who has not surrendered his property and his
liberty to a corporate form of control. It is not intended
to intimate that corporations do not enjoy constitutional

protection. It is suggested, however, that legislation may
more clearly differentiate the corporate from the individual

interest, and thus preserve in larger measure the traditional
American conception of personal liberty.
In the conflict of interest between capital and labor, the

sympathy of neutrals has most often been with labor. It' is
that sympathy which has led some people to view Supreme
Court decisions which have refused to sanction minimum

wage laws,103 and laws restricting the hours of labor in in-

103 Adkins v. Children's Hospital, supra note 82.
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dustries not inherently dangerous and unhealthful,104 as a

preference for "property rights" over "human rights".
This critical view seems to have behind it the feeling that
the Court favors the powerful corporate aggregates of capi
tal. The particular decisions do not actually involve large
capital enterprises. The principles enunciated do, however,
extend to them. It would seem to be desirable to limit the
application of those principles to individual employees in
their relation to individual employers where there is no

marked inequality in bargaining power between them, and
no substantial public interest in^the control of their mu
tual liberty of contract. Certainly the right of an individ
ual to control his right to work, to earn his livelihood, to
support his family, and to lay by a competence for later
years, be he laborer or business-man, is as much a "human
right" as it is a "property right". Where there is no sub
stantial inequality in bargaining power, no oppression by
one class of another, the social interest invoked in support
of controlling legislation may amount merely to an attempt
to equalize the fortunes of individuals of more initiative, en
terprise, and ability, with those of less.
The recent decision of the Supreme Court in the New

York Milk case 105 involves different considerations of public
interest, namely the prevalence of unfair and destructive
trade practices in the distribution of milk, and the conse

quent demoralization of a paramount industry of the state,
one affected by peculiar factors of instability. True, the
Court made no distinction between big and little business.
Nebbia was a small dealer, but he was engaged in a busi
ness which the majority of the court found had long been
one of public concern, as the history of legislation in New
York showed. Mr. Justice Roberts, speaking for the Court,
said:

"The Fifth Amendment, in the field of federal activity, and the

Fourteenth, as respects state action, do not prohibit governmental
regulation for the public welfare. They merely condition the ex

ertion of the admitted power, by securing that the end shall be

accomplished by methods consistent with due process. And the

guaranty of due process, as has often been held, demands only
that the law shall not be unreasonable, or arbitrary, or capricious,

loiLochner v. New York, 198 U. S. 45 (1905).
105 Nebbia v. People of the State of New York, supra note 1.
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and that the means selected shall hare a real and substantial re
lation to the object sought to be attained. It results that a regula
tion valid for one sort of business, or in given circumstances, may
be invalid for another sort, or for the same business under other

circumstances, because the reasonableness of each regulation de

pends upon the relevant facts."1"6

The Court admitted that the price control regulation car

ried much further than prior enactments in New York
State. Nevertheless the majority drew the conclusion from
the relevant facts that the law was not unreasonable. The
above statement of legal principles is entirely in harmony
with judicial precedent. The opinion cites as cases in which
the requirements of due process were not met because the
laws were found arbitrary in their operation and effect,
prior business and price control decisions which were ad
verse.107 Aside from the significance of the particular hold
ing, the most important result lies in this�that the Court
no longer deems it necessary, in order to sustain a price-
fixing statute, that the business be shown to be one "cou
pled or affected with a public interest" in the sense that the
public is peculiarly helpless before a monopoly in control.
Mr. Chief Justice Hughes, and Mr. Justices Brandeis, Stone,
and Cardozo joined in the decision. Mr. Justices McRey-
nolds, Van Devanter, Sutherland, and Butler dissented.
There are those who make the mistake of dismissing in

dividual interest lightly. Constitutional government was
ordained in this country, among other important purposes,
"to secure the blessings of liberty to ourselves and
our posterity". That was not an idle and empty phrase
when it was put into the Constitution in 1787, and it is not
an empty phrase today. Change in the mechanics of gov
ernment, or even in its structure, may prove to be advan
tageous. But any legislative program which results in a de
privation of constitutional liberty is vital. In the advo
cacy of a philosophy of government which, it is said, calls
for day-to-day experimentation with government and its
"ema.
lor Chas. Wolff Packing Co. v. The Court of Industrial Relations of

the State of Kansas, supra note 87; Tyson & Brother v. Banton, 273
U. S. 418 (1927); Ribnik v. McBrlde, supra note 94; Williams v.

Standard Oil Co., 278 U. S. 235 (1929).
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ideal of the sacredness of the distribution of goods, we are

frankly told by one of its exponents that that ideal comes
"sweeping across the seas from Russia." 108 Such a state
ment carries with it the implication that an "experimental
Constitutional Law" may mean the ultimate, complete sub

mergence of the individual in the state here as in Soviet
Russia. It follows that if there is no tribunal to which the
citizen can repair for a test of experimental legislation and
for the determination of his constitutional rights, if he must
be left completely submerged under the power of those who

temporarily occupy positions of authority in the enactment
of restrictive legislation and its enforcement, then the con

stitutional guaranties will mean little or nothing. Logically,
therefore, we return to the proposition that the Consti
tution is the bulwark of our strength, and the Supreme
Court its final arbiter, until the American people see fit,
through the orderly process of amendment, to change the
fundamental law.

los Mr. Thurman Arnold, Special Assistant to the General Counsel

ol the Agricultural Adjustment Administration, in Theories About

Economic Theory (March, 1934) Annals of the American Academy

op Political and Social, Science 26.
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PRESUMPTION VERSUS PROOF IN AUTOMOBILE
HIGHWAY ACCIDENTS

HUGH J. FEGAN *

c (T~"\RECEDENTS drawn from the days of travel by stage
J-^ coach," Judge Cardozo tells us, "do not fit the condi

tions of travel today." 1 He was discussing the liability of

the manufacturer for defects in an automobile; he might
well have been speaking of the regulation of automobile
traffic. Not only has the automobile "revolutionized the

business and the pleasure of the civilized world," 2 but the

control of its use gives rise to legal problems as difficult as

any this generation has had to face.3 Much of the difficulty
arises because precedents derived from the past seem to fail
us in the present. The volume of litigation involving auto

mobile accidents is growing with enormous rapidity.4 The
suddenness with which the injury is inflicted; the equal
swiftness with which the culprit disappears; the delay in
getting to trial, and the difficulties of the plaintiff in proving
his case ; the inadequacy of verdicts ; the financial irrespon
sibility of many car drivers ;�all, taken together, support a
rapidly growing sentiment that the only remedy the law
has been able to work out�the personal injury action�has
signally failed.5 Do the courts themselves, unconsciously,
* Assistant Dean and Professor of Law at Georgetown University

School of Law; author of Edward Douglas White, Jurist and States
men (1925) 14 Georgetown Law Journal 1; Some Recent Tendencies
in the Law of Insurance (1929) 17 Georgetown Law Journal 196;
and articles in various other legal periodicals. In the preparation of

this article the writer has had the assistance of Frank C. Nash, Editor
of this Journal.
i McPherson v. Motor Co., 217 N. Y. 382, 391, 111 N. E. 1050 (1916).
2 Burch, J., in Watkins v. Clark, 103 Kan. 629, 176 Pac. 131 (1918).
3 Nine years ago Robert S. Marx, Judge of the Cincinnati Superior

Court, called it "the outstanding safety and legal problem of the

Nation." Marx, Compulsory Compensation Insurance (1925) 25 Col. L.

Rev. 164, 167, 168.
* See Accident Facts, published by the National Safety Council of

Chicago, and cited at page 24 of the Columbia study (infra note 5).
s See the Report of the Committee to Study Compensation for Auto

mobile Accidents, made to the Columbia University Council for Re

search in the Social Sciences (1932), especially chapters one and

two.
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perhaps, favor a new method of dealing with automobile ac

cident cases, where the defendant's car, as most often hap
pens, is driven by his employee?
The liability of the car-owner is being worked out by the

American Courts under three rules: First. By declaring
the automobile a "dangerous instrumentality" and the owner
virtually an insurer. Only the Florida Courts take this
view.6 Most judges agree with Justice Darling, that the
expression "dangerous" is appropriate only as used by Mr.
Pope, that is, "in regard to a little learning." 7 Second.
Many courts consider the automobile potentially dangerous,
and make the head of the household liable for its use by
members of the household. This is the Family Car Doc
trine.8 Third. By using the traditional doctrine of the
prima facie case as a method of administrative control for
automobile traffic.9 In the era of the horse-drawn vehicles,
the courts laid the burden of proving a prima facie case

on the plaintiff's shoulders with no light hand. Today, in
automobile accident cases, much less proof is accepted as

sufficient.
If the courts are to give us an effective remedy without

the aid of legislation, it will be chiefly through the doctrine

6 Southern Cotton Oil Co. v. Anderson, 80 Fla. 441, 86 So. 629

(1920); Engleman v. Traeger, 102 Fla. 756, 136 So. 527 (1931). See

also Note (1932) 8 Wis. L. Rev. 76.
i Mayor and Corporation of Chichester v. Foster, (1906) 1 K. B. 167,

178. "It is not the ferocity of automobiles that is to be feared, but
the ferocity of those who drive them. Until human agency intervenes,
they are usually harmless. While, by reason of the rate of pay allotted

to judges in this State, few, if any, of them have ever owned one of

these machines, yet some of them have occasionally ridden in them,
thereby acquiring some knowledge of them, and we have, therefore,
found out that there are times when these machines not only lack

ferocity, but assume such an indisposition to go that it taxes the

limits of human ingenuity to make them move at aU. They are not

to be classed with bad dogs, vicious bulls, evil-disposed mules, and the

like." Powell, J., in Lewis v. Amorous, 3 Ga. App. 50, 59 S. E. 338,
340 (1907), noted in (1932) 17 Cobn. L. Q. 306.

SLattin, Vicarious Liability and the Family Automobile (1928) 26

Mich. L. Rev. 846.
� In Caswell v. Maplewood Garage, 84 N. H. 241, 149 Atl. 746 (1930),

this control is referred to as an "administrative assumption." Simil

arly in Alabama, the Court speaks of it as an "administrative pre

sumption." Tullis v. Blue, 216 Ala. 577, 114 So. 185 (1927).
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of the prima facie case, that is, by accepting proof that the
defendant owned the car as enough to raise a presumption
that the car was being operated on his business at the time.
No jurisdiction has followed the Florida Court in declaring
the automobile a dangerous instrumentality. The Family
Car Doctrine applies only to pleasure cars, is adopted in

only about half the states, and in some states uncertainty
and wavering preceded its adoption.10 All this is discussed
in the recent Report of the Committee to Study Compensa
tion for Automobile Accidents.11 It is there said that "it is

probably a rule in a majority of states that proof of owner
ship is enough to raise a presumption that the vehicle was

being operated in furtherance of the owner's affairs."14
In this paper the American decisions have been studied
to determine definitely in what states ownership of an

automobile does raise a presumption that it was being op
erated on the owner's business, and to trace the growth of
the presumption in detail from the beginning, as indicating
what is to be hoped from it in the future.

I

The English Rule

Certainly from the close of the 17th century, and possibly
much earlier, English law declared the master civilly liable
to third persons for the torts of his servant arising in "the
course of the employment."13 Succeeding generations of
judges have sought to justify this rule, to put scienee behind
the law, by a process of continually testing new reasons to

support and explain the rule�control and profit, revenge,
carefulness and choice, identification, evidence, indulgence
and danger, and "taking the damages from the deep

10 Thus in Oregon, the Family Car Doctrine was first adopted in
Foster v. Farra, 117 Ore. 286, 243 Pac. 778 (1926), rejected in McDowell
v. Hurner, 142 Ore. 611, 13 P. (2d) 600 (1932), and then re-adopted
in a reversal of the latter case on a rehearing, McDowell v. Hurner,

Otc , 20 P. (2d) 395 (1933). See (1933) 12 Ore. L. Rev. 348.
n Supra note 5 at 34.
12 Id. at 41, n. 16.
13 Young B. Smith, Frolic and Detour (1923 ) 23 Col. L. Rev. 444,

453.
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pocket." 14 Of course, the area of liability under the rule
has varied at different times with the reason given for the
rule itself.15 Actually, the problem is more nearly one of
administrative than judicial control, having its roots as

much in public policy as in natural justice. Hence, it is not
surprising to find a great master of the common law, Baron
Bramwell, as late as 1877, testifying before a Parliamen
tary Committee : "For my own part, I have never been able
to see why the law should be so,�why a man should be
liable for the negligence of his servant. * * *" 16 This lack of
certainty is especially plain in rulings on the quantum of
evidence necessary to make out a prima facie case of liabil
ity. Thus in Stables v. Eley (1825),17 Chief Justice Abbott
held the defendant liable for the negligent driving of a cart,
a business vehicle, on proof that his name was on the cart,
though the defendant offered to show he had sold out the
business three weeks before. Scarlett appeared for the
plaintiff, and Doctor Baty suggests that the Verdict was due
to Scarlett's eloquence, "so that no appeal was probable." 18

Chief Justice Abbott recognized the rule of respondeat su
perior in the following year, 1826, in Laugher v. Pointer,19
though he admitted he was "sensible of the difficulty of
drawing any precise or definite line as to time or distance."
Stables v. Eley was overruled in Smith v. Bailey,20 Lord
Bowen saying emphatically, "the sooner the case disap
pears from the text books the better." In Smith v. Bailey it
was sought, on the authority of Stables v. Eley, to hold the
owner of a traction engine liable for personal injuries
caused by the engine, because his name and address had
been affixed to the engine, as required by an Act of Parlia
ment. The engine had been hired by the person operating
it at the time, and the Court of Appeal disapproved Stables
v. Eley, holding that the owner was not liable. Ownership
n Baty, Vicarious Liability (1916) 148, 154.
is See Smith, supra note 13.
is Reports of the Select Committee on Employers' Liability, Pari.

Papers, 1876 (Cd. 372).
" 1 C. & P. 171, 171 E. R. 1339 (1825).
is Baty, supra note 14, at 33.
i� 5 B. & C. 547, 108 E. R. 204 (1826).
20 2 Q. B. 406 (1891).
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established by the name on the vehicle, therefore, was not
conclusive that the owner was liable.
The next case is Joyce v. Capel (1838).21 There a barge

owned by the defendants was carelessly allowed to ram the

plaintiff's boat. A witness testified that the defendants'
name and number were affixed to the barge, as required by
the Watermen's Company, but the man operating the barge
could not be identified as the defendants' servant. At nisi

prius, Chief Justice Denman is reported to have ruled that
"the barge being the barge of the defendants, there is prima
facie evidence that the bargeman was their servant till they
explain it." In other words, the name and number of the
owner upon the barge identified the owner, and it followed,
prima facie, that the barge was being operated by the serv

ants of the defendant on his business. No decision of an En

glish court has been found up to this time citing Joyce v.

Capel. The case is discussed, but not followed, by the Irish
court in Powell v. McGlynn,22 where the defendant was sued
for personal injuries caused by his runaway pony and cart.
The defendant admitted he owned the pony and cart, but
there was no proof that it was being driven on his busi
ness.23 The Irish Court of Appeal set aside a verdict for
the plaintiff, refused to follow Joyce v. Capel, and referred
to the "short and sketchy" report of that case in Carrington
& Payne's Reports.24 In other words, the Court would not
infer from the fact that the defendant owned the pony and
cart, that it was being used by his servants on his business.
The fate of Joyce v. Capel at the hands of American judges
has been a strange one. Like legal maxims framed in Latin,
the case has often been cited, sometimes applied, usually

218 C. & P. 370, 173 E. R. 536 (1838).
22 2 Ir. Rep. 154 (1902).
28 When asked whether he loaned the pony and cart to the driver,

the defendant merely answered "humph!" This short answer pro
voked not wrath, but a lengthy discussion from the Court as to the

precise meaning of the reply.
24 Speaking of these reporters, Blackburn, J., in Readhead v. Midland

Ry. Co., L. R. 2 Q. B. 412, 437 (1867), said: "These are, it is true,
only Nisi Prius decisions, and neither reporter [Carrington and

Payne] has such a character for intelligence and accuracy as to make

it at all certain that the facts are correctly stated or that the opinion
of the judge was rightly understood."
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found in an opinion after it is clear the court had otherwise
made up its mind.25
Hibbs v. Ross (1866) 26 seems at first sight to attach lia

bility, at least prima facie, as an incident to ownership of
a vehicle. There the defendant's ship was berthed between
the plaintiff's boat and the docks. The plaintiff had the
right to pass over the defendant's ship, and while he was

doing so one night he fell down an open hatchway, and was

injured. The only evidence to charge the defendant with
liability was the register of the ship on which the defend
ant's name appeared as owner. The trial judge held the
certificate of registration was not enough to establish a

case for the plaintiff, but, on leaving the question of negli
gence to the jury, a verdict was returned for the plaintiff.
This was set aside on appeal and a new trial ordered. The
Court of Queen's Bench, two judges to one, held the regis
ter prima facie evidence that those in charge of the defend
ant's ship were his employees. Blackburn, J., speaking for
the majority, said: "I do not think that any liability at
taches to the defendant merely as the owner of the ship.
The question, I think, is whether he employed the ship-
keeper as his servant." 27 But, he reasoned, ships are com

monly in the employment of the owners ; therefore, evidence
of ownership tends to prove that the owner hired those who

25 Joyce v. Capel, supra note 21, has been considered in the follow

ing American cases: Summarized in Bdgeworth v. Wood, 58 N. J. L.

463, 33 Atl. 940 (1896); Summarized and followed in Vonderhorst

Brewing Co. v. Amrhine, 98 Md. 406, 56 Atl. 833, 835 (1904); Sum
marized and followed in Hershinger v. Pa. R. R. Co., 25 Pa. Super.
Ct. 147 (1904); Cited in Kelton v. Fifer, 26 Pa. Super. Ct. 603 (1904);
Cited with approval in Dennery v. Great Atlantic and Pacific Tea Co.,
82 N. J. L. 517, 81 Atl. 861, 862 (1911) ; Cited in McCann v. Davidson,
130 N. Y. Supp. 473 (1911); Followed in Boling v Asbridge, 84 Okla.

280, 203 Pac. 894 (1922); Followed in Mehan v. Walker, 97 N. J. L.

304, 117 Atl. 609, 610 (1922); Cited in Rockwell v. Stamping Co., 210

Mo. App. 168, 241 S. W. 979, 981 (1922); Cited in Finegold v. Minn.

Outfitting Co., 110 Neb. 202, 193 N. W. 331 (1923); Cited in Callas v.

Taxi Owners' Ass'n., 41 Wash. L. Rep. 452, 453 (App. D. C. 1933).
2� L. R. 1 Q. B. 533 (1866).
27 "But is proof of ownership enough? Mere ownership being shown,

is it the presumption that the persons on board in charge were em

ployed by the owner?," Blackburn, J., asked counsel in course of the

argument. Id. at 536.
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had custody of his ship. He does not apply this inference to
carriages.28
The statute involved in Hibbs v. Ross, requiring registra

tion of ships, was very elaborate, taking up about thirty
printed pages of the statute book.29 Parliament clearly in
tended to provide an elaborate record of title for all British

ships. Registration was expressly made prima facie evi
dence of ownership, but not of use in the owner's service
at the time; the court found that ships were usually in the

custody of servants of the owner, hence, proof of registra
tion of a ship was prima facie proof of liability of the
owner for damage done by it. About ten years after Hibbs
v. Ross was decided, Lord Blackburn explained that case in
River Wear Commissioners v. Adamson,30 saying that
"where harm is done a chattel owned by the defendant and
used by his servants * * * the plaintiff succeeds, not be
cause the defendant is owner of the carriage, or ship, or
float, but because those who were guilty of the negligence
were his servants." Thus, he says, he did not intend to rule
in Hibbs v. Ross that liability is a uniform conclusion from
proof of ownership.31 Subsequent decisions regard Hibbs
v. Ross as laying down only a rule of mjaritime law. In
Powell v. McGlynn,32 Barton, J., said: "Hibbs v. Ross was

the case of a ship in dock decided on principles applicable to
a ship alone." The opinion of Justice Blackburn in Hibbs
v. Ross, and his reference to that case in River Wear Com
missioners v. Adamson, show that he himself intended to
limit the rule of that case to ships.
In 1869, the Court of Queen's Bench decided Storey v.

Ashton.33 A wine merchant sent his clerk, with his driver
and cart, to deliver wine and bring back empty bottles.

asma.
� Merchant Shipping Act, 17 & 18 Vict. c. 104, � 107 (1854).
�o 2 App. Cas. 743, 767 (1877).
si In River Wear Commissioners v. Adamson (supra note 30, at

769) Blackburn, J., speaks of the rule at common law that the plain
tiff does not make out a case against the defendant "merely by show

ing that he is the owner of the carriage or ship which did the mis
chief, for the owner incurs no liability because he is the owner."

32 Supra note 22.
33 L. R. 4 Q. B. 476 (1869). The American courts follow Storey v.

Ashton. See Smith, Frolic and Detour, supra note 13.
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When they were nearly back, the clerk persuaded the driver
to take him to his house. They had gone about two miles
out of the way, when the driver ran over a boy. A directed
verdict in favor of the master was affirmed on appeal.
Some general language in earlier cases might have justified
a ruling for the plaintiff. Thus Erskine, J., in Sleath v.

Wilson,3* had held the master liable, when his servant ran
into the plaintiff four miles off the route of a short trip in
the City of London, merely because the master had en

trusted his carriage to the servant. But in Storey v. Ash

ton, Chief Justice Cockburn laid down the rule that the mas

ter is liable only where the servant is engaged on the mas

ter's business, and as the servant was on an errand not con
nected with the master's business, the master was not lia
ble. He expressly rejected the ruling in Sleath v. Wilson
that the master is liable merely because he delivered posses
sion of a vehicle to his servant. In other words, the Court
decided that proof of ownership and of the relation of mas
ter and servant did not justify the presumption that the
servant was using the master's property on the master's
business.
The English cases, then, establish the rule that the mas

ter is liable for the torts of his servant while engaged on

his master's business. In Stables v. Eley (1825), Chief
Justice Abbott held that proof of ownership conclusively
established the liability of the owner as a master under
this rule. This was clearly wrong, as was stated in Smith
v. Bailey. Joyce v. Capel (1838), a nisi prius ruling, pos
sibly not accurately reported, held that the defendant was
liable prima facie merely on the proof that he was the owner

of the vehicle used. Joyce v. Capel said ownership is prima
facie evidence of liability of the owner, but the case has
not been cited in any English case up to the present ; 35

34 9 C. & P. 607 (1839).
36 Joyce v. Capel was followed by the New Zealand court in Al-

dridge v. Paterson, (1914) N. Z. 997. The case was cited together
with Hibbs v. Ross (supra note 26) as authority for the general prop
osition that liability is established prima facie by proof of ownership
alone. The Court denied the statutory basis of Hibbs v. Ross, and

ignored the limitations placed by Blackburn, J., on his opinion in
that case by his later opinion in River Wear Commissioners i?. Adam-
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one Irish case discusses it but refuses to follow it. Hibbs
v. Ross (1866) held that proof of ownership justified the

inference, prima facie, that the owner is liable. But this

ruling applied only to marine property, because ships are

ordinarily in the custody of the owner or of those under
his control. The decision was also based on a statute.36

son (supra note 30). See also Timaru Borough v. Squire, (1919) N.

Z. 151. In Australia, Joyce v. Capel was apparently followed by the

New South Wales court in Ward v. Roy Sanford Ltd., 19 S. R. (N.
S. W.) 172 (1919), but the doctrine of this case was subsequently re

pudiated in Ferguson v. Wagner, 27 S. R. (N. S. W.) 9 (1926);
Goldman et at v. Barnfield, 27 S. R. (N. S. W.) 405 (1927); Hammer
v. S. Hoffnung & Co., Ltd., 28 S. R. (N. S. W.) 280 (1928); Houston v.

Wittner's Pty. Inc., Ltd., (1928) V. L. R. 539.

Whether registration of a ship, as provided by statute, in the

name of a person, is evidence that he is the owner, was considered by
the English courts in a number of early cases. In 1696 Parliament

required the registration of British ships, (7 & 8 William III, c. 22,
� 17). Other early registry acts were 26 Geo. Ill, c. 60, � 19 (1786),
and 34 Geo. Ill, e. 68, � 15 (1794). While there was for many years

a loose custom of proving ownership by introducing the registry under
these Statutes, yet when objection was made, the courts ruled that

the registry was not evidence of ownership. See Frazer v. Hopkins, 2

Taunt. 3, 127 E. R. 975 (1809), where Heath, J., said, "* * * the

registry of marriage, alone, without more, does not prove a man

named in it to be the husband of a particular woman." And in the

same case Sergeant Shepard, arguendo, exclaimed that "otherwise a

man who had never had anything to do with shipping in his life

might be rendered liable for the repairs of half the ships on the

river Thames." It is true that Lord Ellenborough admitted a registry
to prove ownership prima facie in Stokes v. Carne, 2 Camp. 339, 170

E. R, 1177 (1809), but he reversed himself a year later in Tinkler v.

Walpole, 14 East. 225, 104 E. R. 587 (1811). See also Cooper v. South,
4 Taunt. 803, 128 E. R. 547 (1813). Where registration was acknow

ledged or ratified by the person in whose namei it was made, or

where the act of Parliament expressly made the registration evidence

of ownership, it was then held to be admissible. Tinkler v. Walpole,
supra; Smith v. Fuge, 3 Camp. 455, 170 E. R. 1444 (1813) ; Reusse v.

Meyers, 3 Camp. 475, 170 E. R. 1451 (1813) ; Teed v. Martin, 4 Camp.
90, 171 E. R. 29 (1814); I Stabkie, Evidence (10th ed., 1876) 210; II
ibid. 635. In Pirie v. Anderson, 4 Taunt. 653, 128 E. R. 487 (1812), the

leading case, a certificate of registry was offered to prove ownership.
Lord Mansfield said it would be very inconvenient "to discontinue the

practice of receiving these documents, and I wish that by Act of

Parliament the register was made prima facie evidence. But on look

ing through my notes it is impossible to say that I see anything
like evidence of ownership in the parties. * * * There can be no
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Up to 1866, therefore, we have two rulings at nisi prius,
no precedents being cited, and one decision of the Court of
Queen's Bench on the subject under discussion. One of
these rulings was disapproved by an appellate court in an

other case ; the other does make ownership prima facie evi
dence of liability, but it is singular that this case has never
been cited in a single English decision since it was an

nounced nearly one hundred years ago. The decision of the

doubt that the register is not legal evidence of ownership." Not until

forty years later did Parliament act on the suggestion of Mansfield
and declare the registration of a ship prima facie evidence of owner

ship. 17 & 18 Vict. c. 104, � 107 (1854). In Briggs v. Wilkinson, 7 B.
& C. 30, 108 E. R. 636 (1827), Lord Tenterden said that he could not

think how a man is made liable as owner of a ship for supplies
furnished a ship "by reason of anything found in the Registry Act."

Registration in the name of the owner was required of stage
coaches and other carriages in 1785 by the Act of 25 Geo. Ill, c. 51,
� � 50, 51. The Act further required the name of the registered
owner of the coach or carriage to be painted "on the outside panel of
each door." Id. at � 52. Forty-seven years later the Stage Carriages
Act [2 & 3 William IV, c. 120, � � 7 & 36 (1832)], required the

name of the owner to be painted on the carriage or stage-coach ex

terior, and provided for a penalty of 5 1. for any violation of this

provision, and further declared that the person whose name thus

appeared on the coach or carriage should be deemed prima facie the

owner thereof. In view of the precedents cited above and to follow,
such a statute could hardly be considered declaratory of the com

mon law.
Under the earlier statute (25 Geo. Ill), in Strother v. Willan, 4

Camp. 24, 171 E. R. 8 (1814), evidence of the registration of a coach

in the name of the defendant was offered to prove that he was the
owner. Chief Justice Gibbs excluded the evidence, saying: "This

entry not being signed by the defendants, and nothing being shown

to connect them with it, I am clearly of opinion that it is no

evidence whatever to prove them to be the owners of the coach. It

is clearly not evidence at common law; and no act of Parliament is

pointed out to me to make it evidence of ownership." (Italics sup

plied). It took the statutory provision of 2 & 3 William IV to make

the registry such evidence of ownership. The parallel between these

statutes, particularly the latter one, and modern automobile registra
tion laws is close and striking.
In I. Wigmoee, Evidence (2d. ed., 1923) � 150a, there is the follow

ing: "In particular, the number-plate borne on an automobile is ad

missible to show that the person who originally registered that num

ber as owner is the owner of the car bearing that number plate. (Cit
ing American decisions and statutes). This would be plain on principle
at common law; yet only a few of the elaborate motor vehicle statutes
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Court of Queen's Bench, the third precedent, says owner

ship is prima facie evidence of liability, but this decision
is one of maritime law, based on a statute relating to ships.
In 1869 the English Courts required the plaintiff to prove
first, ownership of the vehicle by the defendant, second, the
master and servant relationship between the defendant and
the driver, and, third, that the vehicle was being used by
the driver in the defendant's business at the time. Owner

ship raised no presumption of the relationship of master
and servant, or of an act in the scope of employment; nOr
did ownership plus the relation, justify the inference of
an act in the scope of employment. In 1869 the liability of
the master for the negligent use of his vehicle by his serv

ant was clearly based upon fault.ST

expressly so declare. [No citations]. But the apparent caution ex

ercised by the watchful devotees of automobilist interests in keeping
such a provision out of the statutes should not permit the common-

law principle to be ignored by the courts; for it is a dictate of com

mon sense." (Italics supplied). It is submitted that, at common

law, proof that a vehicle, a ship, or a stage-coach, was registered in

the name of a person and bore his name, was not admissible evid

ence of ownership, without first showing that he had registered the

vehicle or where a statute expressly declared the registry to be
evidence of ownership. True the contrary rule is established in many

American jurisdictions today; not, however, upon any common law

precedent, but rather occasioned by the pressure of change from the

era of the picturesque, occasional stage-coach to that of the inescap
able automobile.

37 Barnard v. Sully, 47 T. L. R. 557 (K. B. Div., 1931) indicates a

difference in the modern English rule. It was there held that in an

action for negligence, where the plaintiff merely proved that the

defendant was the owner of the car which caused the injury, it was

error to direct a verdict for the defendant. In a very brief opinion,
Scrutton, L. J., said: "The more usual fact is that a motor-car is

idriven by the owner, or the servant or agent of the owner, and
therefore the fact of ownership was some evidence to go to the jury
that at the material time the motor-car was being driven by the

owner of it or by his servant or agent. But it was evidence which
was liable to be rebutted by proof of the actual facts." No cases were

cited by the court in support of its decision; counsel for the plaintiff
cited only Hibbs v. Ross (supra note 26) and the unreported case of

Redmond v. Griver.
In Canada, a number of the provinces have statutory enactments

changing the common law rule. For the rule in Ontario, the first
to enact such a statute, see Bradshaw v. Conlin, 39 D. L. R. 86 (1917).
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II

The Massachusetts Rule

In the same year, 1869, the Massachusetts Supreme Court
adopted a rule virtually identical with that of the English
courts, holding in Kimball v. Cushman 38 that the plaintiff
must prove that the driver of the vehicle was "in charge of
the defendant's property, by his assent and authority, en
gaged in his business, and in respect to that property and

business, under his control." 39 This case involved a horse-
drawn vehicle. After the advent of the automobile, forty
years later, the Massachusetts Court applied the same

rule in Trombley v. Stevens-Buryea Co.i0 There, a statute
made registration of an automobile competent evidence of

ownership,41 but the Court said, that to recover, the plaintiff
must offer, in addition, some evidence of the defendant's re

sponsibility for the driver's negligence. A suggestion was

then thrown out that the Legislature might have attached

liability to ownership by making the registered owner of
an automobile prima facie liable for its mismanagement.
Alberta adopted the Ontario! statute, and it was applied in Turpie v.

Oliver, 4 D. L. R. 1023 (1925). For the effect of the Manitoba statute,
see Collyer v. McAuley, 46 D. L. R. 140 (1919), and Winnipeg-Electric
Co. v. Geel. 4 D. L. R., A. C. 690 (1932). The Quebec courts construe

their statute somewhat conservatively. See Woo Chong Kee v. Frontier,
20 D. L. R. 985 (1914), and Babinsky v. Wilson, 24 R. L. N. S. 433

(1918). Conservatism in the treatment of similar statutory provi
sions is also indicated in the decisions from Saskatchewan, Haggerty
v. McKay, 4 D. L. R. 1211 (1923), and in British Columbia, Boyer v.

Moillet, 61 D. L. R. 136 (1921). But for the rule in British Columbia

see also McKay v. Drysdale, 60 D. L. R. 458 (1921). In Banks v.

Webber, 53 D. L�. R. 736 (1920), the Court stated that the Nova Scotia

statute throws a heavy burden on the defendant by declaring that "he

shall establish" his lack of liability. A number of Canadian decisions

are found in an annotation in 39 D. L. R. 4 (1918).
For the rules in New Zealand and Australia see supra note 35.

The Irish rule is indicated by the decision in Powell v. McGlynn,

supra note 22, and text. See also, Dowling v. Robinson, 43 I. L. T. R.

210 (1909) ; O'Reilly v. McCall, 2 Ir. Rep. 42 (1910) ; Boyle v. Ferguson,

2 Ir. Rep. 489 (1911).
38 103 Mass. 194 (1869).
39 id. at 198.

��206 Mass. 516. 92 N. E. 764 (1910).
� St. of 1903, c. 473, � 7.
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Not having done so, "the common law controls," that is,
there is no presumption from possession of the owner's
property by the driver that he was acting in the scope of
his employment. By "the common law" the Court meant
the common law of England, not the common law of Massa
chusetts, and the Court stated the English common law rule
in accordance with English precedents. During the twenty
years following (1910-1928), while the use of the automo
bile was rapidly becoming general, the Massachusetts
courts continued to apply the same rule, requiring the plain
tiff to sustain fully the burden of proof. Thus evidence of
defendant's name on the wagon, the court "would hesitate to
say" was enough.42 Often the plaintiff sought to recover

on proof only of ownership and general employment of the
driver,43 but bombarded with decisions from other jurisdic
tions, the thin red line of the Massachusetts courts stood
firm, regardless, they said of "whatever may be the rule
elsewhere." 44 Of course, if there were satisfactory evi
dence of ownership, the employment of the driver and use

on the defendant's business, then the jury might find for
the plaintiff.45 But directed verdicts for defendants were

regularly sustained on appeal, where all the plaintiff could
prove was ownership and general employment.46 Thus, ver
dicts for the defendant were sustained or directed where
the plaintiff proved the defendant owned the truck, and
hired the driver, who was delivering a package from the
truck and had the defendant's automobile license in his
pocket at the time ;

47 where the defendant owned the truck,
hired the driver and wanted the particular errand per
formed, but where the driver was a night watchman and

� Murphy v. Fred T. Ley & Co., 210 Mass. 371, 96 N. B. 1030 (1912).
� Reynolds v. Denholm, 213 Mass. 576, 100 N. E. 1006 (1913) ; Phillips

v. Gookin, 231 Mass. 250, 120 N. E. 691 (1918) ; Lewandowski v. Cohen,
237 Mass. 125, 129 N. E. 378 (1921).
�Hartnett v. Gryzmish, 218 Mass. 258, 105 N. E. 988 (1914).
�Breen v. Water Co., 241 Mass. 217, 135 N. E. 131 (1932).
� Arnold v. Brereton, 261 Mass. 238, 158 N. E. 671 (1927); Wash

burn v. R. F. Owens Co., 252 Mass. 47, 147 N. E. 564 (1925) ; Stegman
v. Haley, 243 Mass. 269. 137 N. E. 363 (1922).
�Moquin v. Kalicka, 247 Mass. 476, 142 N. E. 639 (1924).
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did not usually drive the truck;48 where the defendant
owned the taxicab, hired the driver, who wore the defend
ant's uniform and cap, but there was no affirmative evi
dence that the taxi driver was transporting passengers for
the defendant company at the time.49 The Massachusetts
court also rejected the "Family Car Doctrine," requiring
strict proof of the traditional master and servant relation,
though the father, the defendant, owned the car, gave his
18-year-old son permission to drive, and the younger son

of the defendant was riding in the car at the time.50 The
reaction to these rulings came in 1928, when a statute was

enacted making registration of a motor vehicle, in the name

of the defendant, prima facie evidence that it was being op
erated under his control,51 thus adopting the suggestion
thrown out in Trombley v. Stevens-Buryea Co.52
The transition case, neatly marking the change from the

period before to that after the Statute, is Simmons v. Rabin-
owitz,53 where the court again said that the master and
servant relationship is not established merely by proving
ownership of the car by the defendant and his consent that
the driver might use it, setting aside a judgment for the

� Stone v. Commonwealth Coal Co., 259 Mass. 360, 156 N. B. 737

(1927).
� Welch v. Checker Taxi Co., 262 Mass. 310, 159 N. E. 622 (1928).

See (1929) 9 B. U. L. Rev. 265.
so Dennis v. Glynn, 262 Mass. 233, 159 N. E. 516 (1928).
si Acts of 1928, c. 347. The Bill was sponsored by Senator Joseph

Finnegan who, in a letter to the writer, has explained the Act as fol

lows: "The reason for filing the bill was the attitude of our Supreme
Court in requiring rigid proof of the fact of agency in each case in

order to recover against the registered owner in an action of tort,
coupled with the enactment which became operative in 1927 of our

compulsory automobile insurance law. I felt that in order to make

that act really beneficial to automobile victims in Massachusetts, it was
necessary to have this statute, so that the insurance companies would

be unable to escape responsibility on the ground ofi lack of authority
on the part of the operator of a motor vehicle. * * *

"A few of the many decisions lost to the plaintiff because of absence

of technical proof of agency are, Stone v. Commonwealth Coal Co., 259
Mass. 360; Welch v. Checker Taxi Co., 262 Mass. 310. These are but

two of several instances of what I considered a collapse of justice, be

cause of the agency requirement."
52 Supra note 40.

53 266 Mass. 109, 164 N. E. 806 (1929).



764 GEORGETOWN LAW JOURNAL

plaintiff. In the final sentence of the opinion, the Court
recognized the Statute, but explained that it became oper
ative after the trial. Later decisions declared the Statute
does not change the substantive law of negligence, but deals
only with procedure, by shifting the burden of proof.54
Hence, the Act applies where the case was tried after the
Statute was passed, even though the cause of action arose

before.55 The Statute does not raise a presumption; it
makes certain facts prima facie evidence of other facts.58

Registration may be proved by showing the defendant
owned the car, as another Massachusetts Statute requires
all automobiles to be registered in the name of the owner.57
The burden of proof thus shifted, the defendant must show
he was free from fault, but, of course, the jury are at lib

erty to reject his testimony.58
The Massachusetts courts, therefore, decided the question,

beginning in 1869, and they adhered faithfully to their de
cision for neary sixty years, despite all the changes in con

ditions of transportation, until their rule was changed by
the Legislature in 1928. We would expect the Massachu
setts rule to be followed in the rest of New England. Cer
tainly it was followed in New Hampshire, for in 1930 the
Chief Justice of the State declared that until that time no

one doubted that the Massachusetts rule "was the law in

Hampshire." 59 Proof that the car bore the defendant's
ant's license plates was not, the court held, enough to show
that it was being operated on the defendant's business.60
Admittedly the "best inventible procedure calls for a disclos
ure by the defendant," and there might well be an "adminis
trative assumption" that the issue be taken against the de
fendant car owner until he disclose.61 But, even granting

5" Wilson v. Grace, 273 Mass. 146, 173 N. E. 524 (1930); Smith v.

Freedman, 268 Mass. 38, 167 N. E. 335 (1929).
ssHaun v. Le Grand, 268 Mass. 582, 168 N. E. 180 (1929).
56Thomes v. Meyer's Store, 268 Mass. 587, 168 N. E. 178 (1929). See

Note (1930) 4 Cnrcr. L. Rev. 89.
"Karpowicz v. Manasas, 275 Mass. 413, 176 N. E. 497 (1931).
ssFerreira v. Franco, 273 M_ss. 272, 173 N. E. 529 (1930); Green-

berg v. Gorvine, 279 Mass. 339, 181 N. E. 128 (1932).
59 Caswell v. Maplewood Garage, 84 N. H. 241, 149 Atl. 746 (1930). .

so Ibid.
slid, at 755.
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the force of Wigmore's suggestion that every applicable
rule be employed to aid the plaintiff in automobile accident
cases, yet the New Hampshire court does not adopt that
view, but concludes that agency and an act within the scope
of employment must be proved.62 This position was fore
shadowed in a line of decisions beginning in 1908. In Ban-

forth v. Fisher83 it was said "there is nothing inherently
dangerous about an automobile any more than about an
axe," and it was held that mere ownership of the automo
bile does not create liability. The Family Car Doctrine
was rejected in Lafond v. Richardson.6* New Hampshire
is strict, therefore, in compelling the injured plaintiff to
prove every element of his case by affirmative evidence, yet
we find the court saying, inconsistently enough, "it is a

matter of common knowledge that more rather than less
restrictions upon motor vehicle operation is needed for the
protection of the traveling public." 65

In 1926, the Vermont Court, following precedents from
Massachusetts, but also discussing rulings from New York,
declared that proof of ownership of the car and employ
ment of the driver raises no presumption that the driver
was acting in the scope of his employment at the time.88
This ruling was anticipated three years before in Gutzwiller
v. Tobacco Co.67 Decisions of the Maine Supreme Court are
not decisive of the question, but the drift of opinion in that

jurisdiction favors the Massachusetts rule. Fuller v. Met

calfe held that liability is not "created by ownership".
Proof of registration of the car in the defendant's name as

joint owner with his daughter, is not sufficient to make
him liable for its careless use.69 The relation of master and

servant, and an act in the scope of employment must also
62 Id. at 756.
es 75 N. H. Ill, 71 Atl. 535 (1908). This case was followed in Groetz

V. Day, 81 N. H. 417, 128 Atl. 334 (1925).
64 84 N. H. 288, 149 Atl. 600 (1930).
65 Johnson v. Boston & Maine R. R. Co., 83 N. H. 350, 143 Atl. 516,

523 (1928).
eeRonan v. Turnbull Co., 99 Vt. 280, 131 Atl. 788 (1926).
6*97 Vt. 281, 122 Atl. 586 (1923).
��125 Me. 77, 130 Atl. 875 (1925).
69 lies v. Palermino, 127 Me. 226, 142 Atl. 867 (1928).
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be proved.70 Authority on the question in Connecticut is
scanty. Matulis v. Gans 71 holds that proof of ownership
alone does not justify an inference that the car was being
driven by an employee of the defendant on his business, re
lying on Massachusetts authority. But it is not necessary
to prove a complete contract of hiring to establish the mas-

ter-and-servant relation.72 Connecticut has a statute mak

ing registration of a motor vehicle in the name of the owner

prima facie evidence that he was operating it; this applies
only to criminal prosecutions.73
Delaware follows the Massachusetts rule. The Supreme

Court in Lamanna v. Stevens 74 held that there must be af
firmative evidence of the relation of master and servant and
of an act within the scope of employment. These two facts
cannot be inferred from ownership of the car. In Kansas,
in line with the Massachusetts rule, proof of ownership
alone does not raise a presumption of the master and serv

ant relation or an act in the scope of employment, accord
ing to the decision of the Kansas Supreme Court in the
leading case of Tice v. CrowderJ5
Thus, following Massachusetts decisions, the courts of

the New England States (Maine, New Hampshire, Vermont
and Connecticut, excepting Rhode Island) and those of
Delaware and Kansas, seven in all, hold that ownership of
the car raises no presumption that the owner employed the
driver, or that the driver was acting on the owner's busi
ness at the time. By the Massachusetts Act of 1928, regis
tration of the car is made prima facie evidence that it was
being operated under the control of the registered owner

at the time.

70 pease v. Montgomery, 111 Me. 582, 88 Atl. 973 (1913).
U107 Conn. 562, 141 Atl. 870 (1928).
72 Shea v. Hemming, 97 Conn. 149, 115 Atl. 686 (1921).
73 Gen. Stat., Rev. of 1930, c. 882, � � 1604, 1627.
7* 28 Del. 402, 93 Atl. 962 (1915). This case was followed in Cerchio

v. Mullins, 33 Del. 252, 138 Atl. 277 (1922), and this latter case was

followed in Smith v. Callahan, 144 Atl. 46 (Del. 1928), a notable opin
ion by Chancellor Wolcott, reviewing the cases, and rejecting the

Family Car Doctrine and the classification of the automobile as a

"dangerous instrumentality".
75 119 Kan. 491, 240 Pac. 964 (1925). This ruling follows the earlier

case of Halverson v. Blosser, 101 Kan. 683, 168 Pac. 863 (1917).
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III

The New York Ride

By a coincidence, the question was decided in New York
in 1869, the same year in which the courts in England and
Massachusetts passed upon it. But the New York courts,
from the outset have consistently rejected the rule of the
English and Massachusetts courts, beginning with Norris v.

Kohler.19 In that case, John Kohler's pie wagon, drawn by a

team of runaway horses, knocked down Norris, a vegetable
peddler, in Monroe Street, New York City, and killed him.
The wagon and team belonged to the defendant, Kohler, and
his name was painted on the back of the wagon. Because
it did not appear that the driver was in the service of the
defendant, the trial court non-suited the plaintiff. This
was reversed on appeal and a new trial ordered, two judges
dissenting. The Court of Appeals explained that ownership
of the wagon and horses proved that the driver was the
servant of the defendant. Ownership of personal property
draws to it possession by the owner, and raises a presump
tion that it was in his possession, in use in his service and
on his account. Ownership of the wagon and horses, there
fore, justified the presumption that the driver was the
servant of the owner and that he was acting in the scope of
his employment at the time. Also, leaving the horses un

hitched in the street was evidence of negligence. In addition,
the court was careful to point out, there was testimony that
Kohler dealt in pies and used wagons in the business in all
respects like the one which ran over Norris. Indeed, a wit
ness testified that he was accustomed to buy pies daily
from the drivers of such wagons of the defendant, and that
at the time the horses ran away he was being offered pies
by the driver from the very wagon that later ran over the

plaintiff. The court calls this evidence "slight". It is clear,
however, that there was direct evidence, independent of the
presumption, that the defendant's servants were in charge
of the wagon and that they were selling his goods from it
at the time. A presumption is a temporary substitute for
evidence and disappears when evidence is adduced; there-

?� 41 N. T. 42 (1869).
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fore, it was improper to rely on a presumption here because
there was direct evidence that the driver was in the employ
ment of the defendant and was selling his goods. Hence,
what the court said in respect of the presumption from

ownership is dictum. Furthermore, the pies were known as

"Mrs. Hopkins' Pies" and the name "Mrs. Hopkins' Pie
Bakery" was conspicuously painted on the side of this and
all other wagons selling such pies. It was not positively
proved who carried on the pie business, Kohler or Mrs.

Hopkins. Norris v. Kohler might have been as fleeting as

the fragrance of Mrs. Hopkins' pies, but the reporter en

shrined the dictum in his headnote and rejected the real

point of decision. The case has enjoyed a very wide range of

quotation and reference. So thoroughly entrenched is it in
the law of New York, that in 1930 the United States Circuit
Court of Appeals for the Second Circuit said that it "is the
settled rule at common law," 77 ingenuously citing only NeW
York cases, beginning with Norris v. Kohler. About ten

years after it was decided, two New York cases readily
accepted Norris v. Kohler. In McCoun v. R. R. Co.,78 a fire
started from wood thrown off a locomotive by a man at
work on it. This fact, the court said, raised a presumption
that the man was an employee of the railroad company and
acting in the scope of his employment at the time. In a later
case,79 it was held that an admission of ownership and
control of a ship, unexplained, means that the crew of the
ship are servants of the ship-owner. Both decisions might
have been based upon the higher degree of care exacted of
the common carrier, either rail or water. A few scattered
decisions followed, holding that the defendant's name on a

vehicle was prima facie evidence of ownership;80 or that
proof of ownership plus employment of the driver by the
defendant made out a prima facie case that the defendant
was liable for the negligent use of the vehicle.81 There was

"Pariso v. Towse, 45 F. (2d) 962, 964 (C. C. A. 2d, 1930).
" 66 Barb. 338 (1873).
re Svenson v. Steamship Co., 57 N. Y. 108 (1874).
soDoherty v. Lord, 28 N. Y. Supp. 720 (1894); Spitzer v. Express

Co., 45 N. Y. Supp. 682 (1897); Diel v. Brewing Co., 51 N. Y. Supp. 930

(1898); Curley v. Electric Co., 74 N. Y. Supp. 35 (1902).
si Stewart v. Baruch, 93 N. Y. Supp. 161 (1905); Lawson v. Wells

Fargo Express Co., 113 N. Y. Supp. 647 (1908).
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a difference of opinion whether the automobile was a

dangerous instrumentality.82 Finally, in 1911, with the
advent of the automobile under way, the Appellate Division,
in a well-considered opinion, citing Norris v. Kohler and

Joyce v. Capel, declared that it "is well settled in this state
that ownership implies possession and control, and that

proof of ownership of a vehicle, or other property, makes
out a prima facie case against the -defendant owner in an

action to recover damages for injuries sustained through
the negligent use of the vehicle, as it will be presumed that
the owner was either in person or through his agent in
control of the vehicle at the time of the accident." 83 Borne

along on a current of deferential, uncritical opinion, Norris
v. Kohler was gently drawn ashore in 1915 by the Supreme
Court of New York and now lies, becalmed, above the reach
of any tide of dissent. In the leading case of Ferris v.

Sterling** Judge Cardozo tersely summed up the New York
rule as follows :

"The license number of the car, coupled with evidence that the
defendant held the license, was prima facie proof that the de
fendant was the owner. It was more than that; it was prima
facie proof that the custodian of the car was then engaged in the
owner's service * * *. Norris v. Kohler, 41 N. Y. 42."

Subsequent decisions of the New York Courts are com

mentaries and elaborations of Ferris v. Sterling.*5 Some
times the rule is stated in another form. In Potts v. Pardee,*6
the Court said : "The automobile was owned by the defend-

82 Cunningham v. Castle, 111 N. Y. Supp. 1057 (1908), held that the
automobile was not a dangerous instrumentality; Ingraham v. Stock-

amore, 118 N. Y. Supp. 399 (1909), held that the automobile was a

"dangerous machine".

ssMcCann v. Davidson, 130 N. Y. Supp. 473 (1911).
8*214 N. Y. 249, 108 N. E. 406 (1915).
85 Ownership raises a presumption of use for the owner's benefit.

Schreiber v. Matlack, 154 N. Y. Supp. 109 (1915). Defendant's license

plates on car creates a presumption of ownership. Nemzer v. Auto Co.,
154 N. Y. Supp. 116 (1915). An example of evidence by defendant suf

ficient to rebut the presumption of liability from ownership is found

in Farthing v. Strouse, 158 N. Y. Supp. 840 (1916). For an example
of evidence insufficient to rebut the presumption, see Freeman v.

Hyman, 159 N. Y. Supp. 774 (1916).
86 220 N. Y. 431, 433, 116 N. E. 788 (1917).
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ant and this fact was prima facie evidence of her respons
ibility for the manner in which it was driven." But this pre
sumption, the Court held, remains only so long as there
is no substantial evidence to the contrary,87 and where such
evidence appeared, the plaintiff was obliged to establish his
case unaided by any presumption. It was not enough, in
such a situation, for him to show merely that the defendant
was the owner of the car and in it at the time the accident
occurred. "If a change in this respect is to be made," the
Court said, "it should be done by legislative enactment and
not by judicial decree." 88 In Moore v. Rosemond,*9 on the

w Testimony of an interested witness does not, as a matter of law,
rebut the presumption. Bogorad v. Dix, 162 N. Y. Supp. 992 (1917).
Rebuttal evidence held insufficient to justify a directed verdict for
defendant is found in Lorenzo v. Steam Bakery, 165 N. Y. Supp. 847

(1917); Hartnett v. Hudson River, 165 N. Y. Supp. 1034 (1917); Lim-
bacher v. Fannon, 169 N. Y. Supp. 490 (1918); Rose v. Balfe, 223 N. Y.

481, 119 N. E. 842 (1918). There must be no "suspicious features" in

defendant's rebutting testimony. Frankel v. C. & E. Chapal Freres Et

Cie, 169 N. Y. Supp. 579 (1918). Testimony of the defendant's chauffeur

that he took the car without permission held sufficient to rebut the

presumption. Deutsch v. Luther, 172 N. Y. Supp. 404 (1918). To

the same effect are Rubin v. Whan, 176 N. Y. Supp. 385 (1919) ; Fallon

v. Swackhamer, 226 N. Y. 444, 123 N. E. 737 (1919); Baum v. Link,
180 N. Y. Supp. 468 (1920). Testimony of defendant, called as the

plaintiffs witness, that he owned the car, held to make out a prima
facie case for the plaintiff. Quirk v. Worden, 180 N. Y. Supp. 647 (1920).
Further examples of the effect of rebutting evidence are found in
Audubon Taxi Cab Co., Inc. v. Marlin-Rockwell Corp., 184 N. Y. Supp.
485 (1920); Perlmutter v. Byrne, 184 N. Y. Supp. 580 (1920); Powers

v. Wilson, 196 N. Y. Supp. 600 (1922). Examples of rebutting evidence

sufficient to take the case from the jury are found in Der Ohannessian

v. Elliott. 233 N. Y. 326, 135 N. E. 518 (1922); Fiocco v. Carver, 234
N. Y. 219, 137 N. E. 309 (1922) ; Benevento v. Motor Car Co., 235 N. Y.

125, 139 N. E. 213 (1923).
88 The change called for has been made by legislative enactment.

See Section 59 of the Vehicle and Traffic Law (L. 1929, c. 54), which
provides: "Every owner of a motor vehicle or motor cycle operated
upon a public highway shall be liable and responsible for death or

injuries to person or property resulting from negligence in the opera

tion of such motor vehicle or motor cycle, in the business of such
owner or otherwise, by any person legally using or operating the same

with the permission, express or implied, of such owner." For a liberal

interpretation of what constitutes the statutory permission, see Zucker-

man v. Parton, 260 N. Y. 446, 184 N. E. 49 (1933). And see Note (1933)
3 Bbookxyn L. Rev. 58.

89 238 N. Y. 356, 144 N. E. 639 (1924).
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other hand, Judge Pound, speaking for a unanimous court,
cited and followed Ferris v. Sterling, in holding that the
defendant's proof "pitted against the presumption" was in
sufficient, as a matter of law, to overcome the plaintiff's
prima facie case.90
New Jersey, in 1896, was the first jurisdiction to follow

Norris v. Kohler. In Edgeworth v. Wood,91 the defendant's
wagon was painted in a distinctive way, marked with the
defendant's name and device. This established prima facie,
the court held, that the defendant owned the wagon, was

in possession of it and that it was being driven for the de
fendant. Repeatedly the New Jersey Courts have said that
proof of ownership of an automobile "without more" raises
a presumption that the driver was hired by the owner and
was acting in the scope of employment at the time.9* So
well established is the presumption that it is called one of
law.93 All that is meant is that the presumption is one of

90 Defendant's mere assertion that his servant was unauthorized
held not conclusive. Orlando v. Towel Supply Co., 239 N. Y. 342, 146
N. B. 621! (1925); Potchasky v. Marshall, 207 N. Y. Supp. 562 (1925).
Admission of ownership held to raise presumption that chauffeur was

acting within the scope of his employment. Schwartz v. Lawrence, 212
N. Y. Supp. 494 (1925); Schultze v. McGuire, 241 N. Y. 460, 150 N. E.

516 (1926). License number and defendant's ownership make a prima
facie case. Glasgow v. Weldt, 218 N. Y. Supp. 115 (1926). Presump
tively the owner of a motor car is responsible for the manner in which

it is driven. Chaika v. Vandenberg, 252 N. Y. 101, 169 N. E. 103

(1929). "Credible evidence" is required to defeat the presumption
raised by the registration of the car in the defendant's name. Banker

v. Stellite Co., 238 N. Y. Supp. 587 (1929). Control of the car is to

be presumed from the ownership. Ermann v. Kahn, 242 N. Y. Supp. 573

(1930) ; Kessler v. Transit Co., 263 N. Y. Supp. 265 (1933), citing Nor

ris v. Kohler, (supra note 76); Clark v. Sales Corp., 264 N. Y. Supp.
873 (1933) ; St. Andrassy et al. v. Mooney, 262 N. Y. 368, 186 N. E. 867

(1933).
�1 58 N. J. L. 463, 33 Atl. 940 (1896).
92Mehan v. Walker, 97 N. J. L. 304, 117 Atl. 609 (1922); husband's

car driven by wife, De Mott v. Knowlton, 100 N. J. L. 296, 126 Atl. 327

(1924); wife's car driven by husband, Venghis v. Nathanson, 101 N. J.

L. 110, 127 Atl. 175 (1925); rule applied to motorcycle in Okin v.

Essex Sales Co., 103 N. J. L. 217, 135 Atl. 821 (1927) ; the rule is "set

tled," according to Iannuzzi v. Bishop, 8 N. J. Misc. R. 609, 151 Atl.

477 (1930).
�3 De Bello v. Reep, 101 N. J. L. 218, 127 Atl. 522 (1925) ; Winter v.

North Jersey Bus Co., 135 Atl. 473 (N. J. 1926).
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fact, and where rebutted by "clear, uncontradicted and con

vincing evidence," the defendant is entitled to a directed
verdict.94 Otherwise the case should be submitted to the

jury.95 Ownership may be established by proof that the
defendant's name was painted on the vehicle,96 or by proof
of registration in the defendant's name,97 or by prov
ing "the identity of the car".98 At first, the Family Car
Doctrine was rejected in 1908,99 but it was later virtually
adopted.100
"It is a reasonable presumption," said the Maryland

Court of Appeals in Vonderkorst Brewing Co. v. Am-

rhine,101 "that a person driving a team of another is the

agent or servant of the owner of the team, unless it be
shown by the owner of the team that the contrary is the
fact." The defendant's name was painted on the side of the
wagon, and the court held that this established prima facie
that the defendant was the owner and that the driver was
the defendant's servant, in possession and control for the
defendant. With the possible exception of one decision,102
the rule of this case has been adhered to ever since and is
the law of Maryland.103 Proof that the defendant held the
license corresponding to the number on the car was accepted
94Tischler v. Steinholtz, 99 N. J. L. 149, 122 Atl. 880 (1923). The

presumption was held to be overcome where it was proved that the car

had been stolen from the defendant. Emmler v. Kline, 6 N. J. Misc.
R. 56, 139 Atl. 879 (1928) ; Gluck v. Ice Cream Co., 104 N. J. L. 397, 140
Atl. 419 (1928).

95 Nichols v. Grunstein, 105 N. J. L. 363, 144 Atl. 593 (1929); Cors-
aro v. Ambrose, 9 N. J. Misc. R. 323, 153 Atl. 712 (1931); Conway v.

Pickering,�N. J. L�, 166 Atl. 76 (1933).
96 Denny v. A. & P. Tea Co., 82 N. J. L. 517, 81 Atl. 861 (1911);

Chirgotis v. Counes, 96 N. J. L. 542, 115 Atl. 211 (1921).
97 Crowell v. Padolsky, 98 N. J. L. 552, 120 Atl. 23 (1923).
98 Lilly v. Duckworth, 104 N. J. L. 387, 140 Atl. 397 (1928).
9�Doran v. Thomsen, 76 N. J. L. 754, 71 Atl. 296 (1908).
"OMissell v. Hayes, 86 N. J. L. 348, 91 Atl. 322 (1914).
"I 98 Md. 406, 56 Atl. 833 (1904).
J�2Dearholt Motor Sales Co. v. Merritt, 133 Md. 323, 105 Atl. 316

(1918).
103 Pennsylvania Railroad Co. v. Lord, 159 Md. 518, 151 Atl. 400

(1930).
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in East Baltimore Transfer Co. v. Goeb 104 as sufficient to
establish ownership prima facie and, also, that the custodian
of the car was engaged in the owner's service. Maryland
has a unique statute which makes an allegation in the plead
ings, charging the defendant with ownership of a motor
vehicle, stand as an admission against the defendant unless
the allegation be denied by him in the next succeeding
pleading.105
The decisions following the New York rule fall naturally

into three groups depending on the year in which the point
was first decided in the state. In the first group there are

three jurisdictions, New York, New Jersey and Maryland,
(1869-1904) . The decisions in these states have just been
discussed. In each state the first decision involved a horse-
drawn vehicle, and the (rule of the case was later applied
to automobiles. In the second are the eight jurisdictions of
Washington, Missouri, Minnesota, New Mexico, South Car
olina, Rhode Island, Pennsylvania, and Oregon, (1910-1915).
Only a few of the first decisions in this group dealt with the
use of a horse and wagon; most of them involved an auto
mobile. Thirteen jurisdictions comprise the third group,
namely, California, Arizona, Wyoming, Idaho, Nebraska,
Wisconsin, Iowa, Arkansas, Florida, Alabama, West Vir
ginia, District of Columbia, and Illinois, (1915-1934). The
"4 140 Md. 534, 118 Atl. 74 (1922). To the same effect are Louis v.

Johnson, 146 Md. 115, 125 Atl. 895 (1924), and Jordon Stabler Co. v.

Tankersley, 146 Md. 454, 126 Atl. 65 (1924). Later cases involving the
rule discuss the question whether the defendant's evidence is sufficient
to call for a directed verdict, or to carry the case to the jury. Pollock
v. Watts, 142 Md. 403, 121 Atl. 238 (1923) ; Salowitch v. Kres, 147 Md.

43, 127 Atl. 643 (1925), where the plaintiff was non-suited; Interna

tional Co. v. Clark, 147 Md. 34, 127 Atl. 647 (1925), where it was held
a question for the jury; Butt v. Smith, 148 Md. 340, 129 Atl. 352

(1925), where the presumption was held rebutted; Hooper v. Brawner,
148 Md. 417, 129 Atl. 672 (1925), where the presumption was held not to
have been rebutted; Nattans v. Cotton, 150 Md. 466, 133 Atl. 270 (1926) ;

Hendler Creamery Co. v. Miller, 153 Md. 264, 138 Atl. 1 (1927) ; Wells v.

Hecht Bros., 155 Md. 618, 142 Atl. 258 (1928), where it was held to be
a question for the court; Pennsylvania R. R. Co. v. Lord, supra note

103, which discusses the whole question in a well-considered opinion.
105 Md. Ann. Code (Bagby, 1924) art. 75, � 28, subs. 109, considered

in Pennsylvania R. R. Co. v. Lord, supra note 103.
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first cases in this group all arose out of the negligent use of
an automobile. In other words, the acceptance of the rule

by the courts has kept pace with the growing use of the

automobile; in later years the rule has tended somewhat
toward a statutory form.
The first decision in Washington, Knust v. Bulloch 108 in

volved a runaway horse and wagon, and the court held

that ownership of the wagon and team prima facie estab
lished possession by the owner and that the driver was act

ing on the owner's business. The rule began in this State as

one of decision, but it was soon reinforced with a statutory
foundation. A state statute107 required all automobile
owners to obtain a certificate from the Secretary of State.
This certificate was held to be prima facie evidence not

merely of ownership, but sufficient to sustain a verdict,
unless contradicted by competent evidence.108 So far was this
idea carried, that subsequent cases speak of the rule of

prima facie liability from ownership as a "positive statu

tory rule".103 The Act.of 1915,110 it was held,made the person
whose license plates were on the car conclusively liable for

injuries caused by the car, though he had sold the car before
the accident.111 The presumption from ownership is strong
enough to overcome the testimony of "interested witnesses",
where that is all the defendant has to offer.112 But if the tes

timony in rebuttal be clear and not suspicious, there should
be a directed verdict for the defendant.113

10659, Wash. 141, 109 Pac. 329 (1910).
iot Wash. Comp. Stax. (Remington, 1922) � 5563.
los Delano v. La Bounty, 62 Wash. 595, 114 Pac. 434 (1911).
109 Samuels v. Holstein Dairy Co., 115 Wash. 343, 197 Pac. 24 (1921).
no Code of 1915, � 5562�37.
m Peters v. Casualty Co., 101 Wash. 208, 172 Pac. 220 (1918). This

statutory provision is inapplicable on the issue of contributory neg

ligence against a car-owner. Davis v. Slocomb, 288 Fed. 352 (C. C. A.

9th, 1932).
112 Mitchell v. Churches, 119 Wash. 547, 206 Pac. 6 (1922), reviewing

the Washington cases up to that time; Steine v. Royal Blue Cab Co.,
�Wash.�, 20 P. (2d) 39 (1933), noted in (1934) Wash. L. Rev. 137,
reviewing the Washington cases to date.

nsAnning v. Rothschild, 130 Wash. 232, 226 Pac. 1013 (1924); Grif
fin v. Smith, 132 Wash. 624, 232 Pac. 929 (1925) ; Feldtman v. Russak,
141 Wash. 287, 251 Pac. 572 (1926); Hager v. Lenzi, 152 Wash. 611,
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Within the next two or three years eight jurisdictions
adopted the New York rule.114 In 1907, the Missouri Court
held that ownership of the automobile plus general employ
ment of the driver gave rise to a "natural presumption"
that the driver was operating the car on the master's busi
ness.115 If the car is not being operated on the master's busi
ness, this fact is one peculiarly within the master's know
ledge and it would be a harsh rule to require the party in
jured to prove that fact.116 Three years later, when the use

of the automobile had become more general, the Missouri
Court declared that ownership alone gives rise to the pre

sumption that the defendant employed the driver and that
the driver was acting in the scope of his employment at
the time.117 Ownership may be proved by showing that the
defendant's name was painted on the truck.118 The presump
tion "takes flight" or disappears in the "sunshine of

facts," 119 but proof of facts must be "positive, unequivocal
and unimpeached." 120 When the prima facie case is made

out, the question of liability is for the jury and justifies a

278 Pac. 673 (1929). Proof that the car was stolen from the owner

rebuts the presumption. Schnebly v. Bryson, 158 Wash. 250, 290 Pac.

849 (1930); Mitchell v. Nailers Inc., 163 Wash. 183, 300 Pac. 526

(1931).
Oregon, Colorado, New Mexico, Nebraska, Minnesota, Rhode Is

land, Pennsylvania, and South Carolina.
us Long v. Nute, 123 Mo. App. 204, 100 S. W. 511 (1907).
iwShamp v. Lambert, 142 Mo. App. 567, 121 S. W. 770 (1909).
i" Fleishman v. Polar Wave Ice & Fuel Co., 148 Mo. App. 117, 127 S.

W. 660 (1910).
us Rockwell v. Standard Stamping Co., 210 Mo. App. 168, 241 S. W.

979 (1922); Mann v. Stewart Sand Co., 211 Mo. App. 256, 243 S. W.

406 (1922); Barz v. Fleischman Yeast Co., 308 Mo. 288, 271 S. W. 361

(1925). Ownership may also be shown by evidence of registration of

the car in the defendant's name, Whimster v. Holmes, 177 Mo. App.
130, 164 S. W. 236 (1914) ; or by proof of possession of the vehicle by
the defendant lor a long time, O'Malley v. Herman Const. Co., 255 Mo.

386, 164 S. W. 565 (1914).
ii�Glassman v. Harry, 182 Mo. App. 304, 170 S. W. 403 (1914) ; Guth

rie v. Holmes, 272 Mo. 215, 198 S. W. 854 (1917); Ursch v. Heier, 210

Mo. App. 129, 241 S. W. 439 (1922); Murphy v. Tumbrink, 25 S. W.

(2d) 133 (Mo. 1930).
ifORobb v. Bartels, 263 S. W. 1013 (Mo. 1924); Staley v. Lawler,

224 Mo. App. 884. 27 S. W. (2d) 1039 (1930) ; Silent Automatic Sales

Corp. v. Stayton, 45 F. (2d) 471 (C. C. A. 8th, 1930).
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verdict for the plaintiff.121 Missouri rejects the Family Car
Doctrine.122
In 1911 it was decided in Minnesota that proof that an

automobile was registered in the name of the defendant
made out a prima facie case of liability against the owner

for the carelessness of the driver.123 Indeed, in Langworthy
v. Owens 124 where the driver took a business card bearing
the defendant's name out of a pocket in the side of the car

riage, this was held evidence of ownership. Soon after

wards, the legislature confirmed the earlier ruling of the
State Supreme Court and provided that proof of registra
tion of a car in the name of the defendant "should be prima
facie evidence" of ownership.125 In the comparatively late
case of Free Press Co. v. Bellig,126 the court said: "Proof
of ownership makes a prima facie case of authorized use."
In New Mexico, by a statute passed in 1912,127 the number

borne by an automobile was made prima facie evidence that
it was owned and operated by the person to whom the
license was issued. Ownership of a vehicle and use at the
time in the owner's service give rise to the presumption that
the driver was in the employ of the owner and that the
owner is liable, declared the South Carolina Court in 1915,
in the case of a horse and buggy.128 This principle was later

applied in a case involving the use of an automobile.129 In

Chantry v. Motor Co.,130 the court held that ownership of
the car was established by proving that the car bore the
defendant's license plates at the time.

Registration of an automobile, under the Act of 1909

121 Jacobson v. Beffa, 282 S. W. 161 (Mo. 1926); Edwards v. Rubin,
221 Mo. App. 246. 2 S. W. (2d) 205 (1928); McCarter v. Burger, 6 S.
W. (2d) 979 (Mo. 1928); Mattocks v. Emerson Drug Co., 33 S. W.
(2d) 142 (Mo. 1930); Benson v. Smith, 38 S. W. (2d) 743 (Mo. 1931).

122 Hays v. Hogan, 200 S. W. 286 (Mo. 1917).
123 painter v. Davis, 113 Minn. 217, 129 N. W. 268 (1911).
"4 116 Minn. 342, 133 N. W. 866 (1911).
125 Gen. Stat, of 1913, � 2643.
126 183 Minn. 286, 236 N. W. 307 (1931).
127 St. 1912, c. 28, � 4. But see State v. Miller, 33 N. M. 200, 263

Pac. 510 (1928).
"SOsteen v. Cotton Oil Co., 102 S. C. 146, 86 S. E. 202 (1915).
129 Keen v. Army Cycle Mfg. Co., 124 S. C. 342, 117 S. E. 531 (1923).
130 156 S. C. 1, 152 S. E. 753 (1930).
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which required the registration of all cars in the name

of the owner, is evidence of ownership, said the Rhode Is
land Supreme Court in Colwell v. Bottle Co.,121 tending to
accept the Massachusetts rule. About the same time, the
United States Circuit Court of Appeals for the District of
Rhode Island held that ownership plus employment of the
driver warranted the inference that the driver was on the
owner's business at the time.132 Where the plaintiff proved
"ownership of the car by the defendant and operation by
his employee, a prima facie presumption arose that the
latter was engaged on the defendant's business at the time
of the accident." 133 Normandin v. Parenteau,1Si a per curiam
opinion, seems to recognize that a presumption of employ
ment of the driver arises from proof that the defendant
owned the car. In the latest decision,135 relying on New York
precedent, the Supreme Court announced that number
plates and registration of a car constitute prima facie
evidence that the automobile belonged to the registrant and
was being used in his business or with his authority. If the
car was not owned by the defendant Or used in his business,
the court says "it would be a simple matter for him to pro
duce evidence of that fact." 136 While the opinion does not
cite it, no doubt the court was influenced by the provision
of the Act of 1929 which was in effect at the time the plain
tiff sustained the injury in question.137

13133 R. I. 531, 82 Atl. 388 (1912).
i32Benn v. Forrest, 213 Fed. 763 (C. C. A. 1st, 1914).
133 Callahan v. Weybosset Market Co., 47 R. I. 361, 133 Atl. 442

(1926), summing up prior rulings on the same point in Giblin v.

Dudley Hardware Co., 44 R. I. 371, 117 Atl. 418 (1922); Berger v.

Watjen, 106 Atl. 740 (R. I. 1919) ; and Burns v. Brightman, 44 R. I.

316, 117 Atl. 26 (1922). The Callahan case was followed in Mclver

v. Schwartz, 50 R. I. 68, 145 Atl. 101 (1929), and Haining v. Turner

Centre System, 50 R. I. 41, 149 Atl. 376 (1930).
134 150 Atl. 460 (R. I. 1930).
135 Staples v. Spelman, � R. I. �, 165 Atl. 783 (1933).
ise Id. at 784.
137 Pub. L. of 1929, c. 1429, � 10, which provides that, "whenever

any motor vehicle shall be used, operated, or caused to be operated
upon any public highway of this state with the consent of the owner,

or the lessee, or bailee, of such motor vehicle, expressed or implied,
the operator thereof, if other than such owner, or lessee, or bailee

shall in case of accident be deemed to be the agent of the owner, or
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Relying on Norris v. Kohler 138 and Joyce v. Capel,133 the

Superior Court of Pennslyvania, in a series of cases (1904-
1907), held that ownership might be proved by showing
that the vehicle bore the defendant's name, and also that

ownership, thus established, gives rise to a presumption,
prima facie, that the owner-defendant is liable for harm

done by the car.140 This inference arises only where the
car is a "business" vehicle, not where it is a "pleasure" car,
said the Superior Court, making a distinction peculiar to
that State, but followed consistently in! later Pennsylvania
decisions.141 Ownership may be established, decided the Su

preme Court, by proving that there was a dealer's license
for the car in the defendant's name ;143 the "identity" of the
car;143 that the defendant's name was on a "business" ve

hicle,144 or that the defendant's business license tags were

on the car.145 Thus in Holzheimer v. Lit Brothers1*6 the
name of the defendant company on the side of the truck,
a business vehicle, of course, was held "sufficient to estab
lish not only a prima facie case that the defendant was the
owner of the truck, but also that it was in the charge of
their servant or employee." This was sufficient to carry
the case to the jury. The same rule was applied where own

ership of the truck was proved by showing that it bore the
defendant's name and was loaded with the defendant's mer-

lessee, or bailee of such motor vehicle unless such operator shall
have furnished evidence of financial responsibility in the amount

set forth in section 7 hereof, prior to such accident; and for the

purposes of this act the term 'owner' shall include any person, firm,
association, copartnership, corporation having the lawful possession
or control of a motor vehicle under a written sale agreement."

138 supra note 76.
139 Supra note 21.
"o Connor v. Pa. R. R. Co., 24 Pa. Super. Ct. 241 (1904); Kelton v.

Fifer, 26 Pa. Super. Ct. 603 (1904) ; Hennessey v. Baugh, 29 Pa.

Super. Ct. 310 (1905); Corpies v. Sand Co., 31 Pa. Super. Ct. 107

(1906).
"iSarver v. Mitchell, 35 Pa. Super. Ct. 69 (1907).
"2Haring v. Connell, 244 Pa. 439, 90 Atl. 910 (1914).
"3 Boiling v. Roberts, 235 Pa. 89, 83 Atl. 600 (1912).
144 0'Malley v. Public Ledger Co., 257 Pa. 17, 101 Atl. 94 (1917);

Talarico v. Furniture Co., 298 Pa. 211, 149 Atl. 883 (1929).
"5 Reed v. Bennett, 276 Pa. 107, 119 Atl. 827 (1923).
146 262 Pa. 150, 105 Atl. 73 (1918).
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chandise.147 On the other hand, the presumptions that may-
arise from mere proof of ownership of a private car were

said to be "very scant and weak".148 In the case of busi
ness cars, the name of the defendant on them is sufficient
to establish a prima facie case.149 The Pennsylvania Statute
of 1931 makes the "registration plate" on the car prima
facie evidence that the owner was operating the car, in any

proceeding against him for a violation of the provisions of
the State Motor Vehicle Statute.150 The Act also provides
for the way in which this prima facie case may be met and
"the burden of proof shifted".
In the first decision on the point, the Oregon Court held

that a prima facie presumption that the act was in the scope
of authority arose on proof that the defendant owned the
car and regularly hired the driver.151 Later decisions, cit
ing New York precedents, have advanced from this position
and held that when the plaintiff proves that the vehicle
which caused the damage belonged to the defendant, the
jury is entitled to infer that the driver was the defendant's
servant and that the vehicle was being used for the de
fendant's purposes.552 If the vehicle is not being used on

the defendant's business, he can readily furnish the neces

sary proof.153 This rule is not founding "an inference on

an inference, but it is a presumption with consequent infer
ence." 154 "The law, in effect, says to the owner : 'If you do

nothing to explain your relationship to the driver of the

automobile, the jury may infer that he was acting on your

i� Sieber v. Russ Bros., 276 Pa. 314, 120 Atl. 272 (1923).
"SLotz v. Hanlon, 217 Pa. 339, 66 Atl. 525 (1917); Moon v. Mat

thews, 227 Pa. 488, 76 Atl. 219 (1910); Scheel v. Shaw, 252 Pa. 451,
97 Atl. 685 (1916); Martin v. Lipschitz, 299 Pa. 211, 149 Atl. 168

(1930).
i49Wallin v. Katz, 86 Pa. Super. Ct. 586 (1926); Hartig v. American

Ice Co., 290 Pa. 21, 137 Atl. 867 (1927); Coates v. Credit Co., 310

Pa. 330, 165 Atl. 377 (1933); Readshaw et ah v. Montgomery, � Pa.
�

, 169 Atl. 135 (1933).
iso St. of 1931, � 1209, enacted originally in Pub. Laws of 1919, c.

678, � 30.

isiKahn v. Home Tel. & Tel. Co., 78 Ore. 308, 152 Pac. 240 (1915).
152 Houston v. Keats, 85 Ore. 125, 166 Pac. 531 (1917).
153 West v. Kern, 88 Ore. 247, 171 Pac. 413 (1918).
i54Doherty v. Hazelwood, 90 Ore. 475, 177 Pac. 432 (1919).
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behalf.' " 155 In this case (Judson v. Auto Co.) , the court

essays the feat of distinguishing between an inference and

a presumption, saying that an inference is a deduction of

fact, a presumption, a conclusion compelled by law. The

following illustration is given by the court: "If you look

through the window and see someone carrying a raised um

brella, you might reasonably infer that it is raining, but
there would be no presumption that it is raining." 156 Kelly,
J., specially concurring, says on this point: "That may be

based upon, sad experience in California with its 'unusual'

weather, but in the glorious climate of Oregon, with its

winters of golden sunshine and its summers of shimmering
sheen, the only reasonable inference would be that the one

carrying the umbrella is a visitor shielding himself from the

unexpected effulgence of the sun." 157 Where a person, other

than the owner, is found operating the car of the owner, it

is an inference that he is the servant of the owner and

acting on his business. This is rebuttable, and if sufficient
evidence be offered in rebuttal, the judge is at liberty to

direct the jury to find for the defendant. For example, the
prima facie case made out by proof of ownership of the car

is rebutted by proof that the driver rented the car from the
defendant and was driving it at the time for his own pleas
ure.158 The Oregon Statutes make the certificate of title to
a motor vehicle issued by the Secretary of State prima facie
evidence of ownership.159 The State Statutes also have a

unique provision that whenever a person driving a vehicle
shall violate the provision of the statute requiring vehicles
to turn to the right, and the vehicle is in the employ of an
other, that other person shall be liable for the penalty pro
vided.160
In the third group, under the New York rule, the first

jurisdiction is California, where proof both that the de-

155 Judson v. Bee Hive Auto Service Co., 136 Ore. 1, 297 Pac. 1050

(1931).
iss id. at 1052.
157 id. at 1054.
iss ibid.
iss Laws of 1927, c. 364, � 2; Ore. Code Ann. (1930) � 55-201.
160 Laws of 1903, � 46; L. O. L. � 6334; L. O. L. (� 4756; Oke. Code

Ann. (1930) �55-507.
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fendant owned the car and permitted the driver to operate
it was at first required to establish a prima facie case of lia

bility.161 Ownership could be proved by showing that the de
fendant's name was painted on the side of the truck,162 or by
proving that the car was registered in the defendant's
name as owner, under the California Motor Vehicle Act of
1913,which required registration of every car in the owner's
name.163 Later on it was explained in Fahey v. Madden 164

that ownership of the automobile gives rise to an inference
rather than a presumption, and despite this inference, the
burden of proving agency rests on the plaintiff. There was

sufficient evidence to rebut the inference of agency and dis
charge the defendant car-owner where the defendant's wife
used her husband's car. to drive her mother "shopping and
through the park,"165 and where a truck driver, hired to
put up highway signs, after finishing his work for the day,
drove down town in the evening for supper.166 Proof that
the defendant owned the car and hired the driver,167 or that
the owner's daughter was driving the owner in his car,168
justifies the inference that the driver was acting within the
scope of employment at the time. Finally, relying on New
York precedents, ownership and employment of the driver
by the defendant were held to permit the inference that
the driver was acting for the owner.169.
"The fact of ownership alone establishes a prima facie

case against the owner, for the reason that the presump
tion arises that the driver is the agent of the owner * * * ,"
said the District Court of Appeal in Hathaway v. Math
ews.170 This may be overcome by proof that the employee
"i McWhirter v. Fuller, 35 Cal. App. 288, 170 Pac. 417 (1918). For

a discussion of the regulation of motor transportation in general in
California, see (1933) 22 Cal. L. Rev. 24.
i62 Guderitz v. Broadway Bros., 39 Cal. App. 48, 177 Pac. 859 (1918).
163 Hammond v. Hazzard, 40 Cal. App. 45, 180 Pac. 46 (1919).
164 56 Cal. App. 593, 206 Pac. 128 (1922).
165 Sanfllippo v. Lesser, 56 Cal. App. 86, 210 Pac. 44 (1922).
i66Kish v. Cal. State Auto Ass'n., 190 Cal. 246, 212 Pac. 27 (1922).
i67Crain v. Sumida, 59 Cal. App. 590, 211 Pac. 479 (1922).
i68Haigh v. Hill, 65 Cal. App. 517, 224 Pac. 475 (1924).
i6�Kruse v. White Bros., 81 Cal. App. 86, 253 Pac. 178 (1927).
"0 85 Cal. App. 31", 258 Pac. 712 (1927).
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was on a frolic at the time. Thus, in Hanchett v. Wiseley m
the presumption was rebutted, the court saying : "We can

not conceive of any theory upon which a drinking party in
Mexico can come within the scope of employment of an au

tomobile salesman in San Diego." Striking out from the
current of California authority at this point, the Fourth
District Court of Appeal, in Wilson v. Droege,172 rejected
the presumption of agency from ownership, saying that this
would be building an inference on an inference. In the fol
lowing month, however, the Court of Appeal of the Second
District declared : "* * * the law is established that an in
ference of agency arises between the owner of a motor ve
hicle and the driver from the fact of ownership, and is suf
ficient to make out a prima facie case." 173 These rulings
are crystallized in the latest decision, Irwin v. Pickwick
Stages System," 174 where the court held that proof that the
bus carrying passengers was registered with the State Mo
tor Vehicle Department in the defendant's name, as legal
owner, made out a prima facie case of liability against the
defendant. The California Statutes do not expressly make
registration prima facie evidence of ownership, but provide
for the registration of cars in the name of the legal owner.175
Arizona adopted the rule of Norris v. Kohler in 1919,176

the Court saying that as the question was one of first im

pression, they would adopt "the more liberal rule," and hold
that proof of ownership is prima facie evidence that the
driver of the vehicle is the servant of the owner using it in
his business.177 The presumption of liability from owner-

i�107 Cal. App. 230, 290 Pac. 311 (1930).
i�110 Cal. App. 578, 294 Pac. 726 (1930).
173 Strasburger v. Prescott, 111 Cal. App. 104, 295 Pac. 357, 358

(1931).
174�Cal.� , 21 P. (2d) 550 (1933). For a summary of California

cases see California Jurisprudence Supplement (1928).
175 The original enactment is found in Cal. Statutes of 1913, p. 641.

Note its application in Hammond v. Hazzard, supra note 163. See

also HnxYER's Cons. Supp. (1921-1925) 3312.
ire Baker v. Maseeh, 20 Ariz. 201, 179 Pac. 53 (1919).
177 See also Hatchimonji v. Homes, 38 Ariz. 535, 3 P. (2d) 271

(1931).
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ship, however, is rebuttable.178 In Arizona the rule is laid
down by the courts. Probably the legislature would have
adopted the same rule, for in 1928 a severe, though not un
usual, act was passed, imputing the negligence of a minor
operating a car to the persons who sign his application for
a license, and to the owner who allows the minor to drive.179
In Wyoming there is a dearth of decisions on the subject,
but by statute the number plate borne by any motor vehicle
is made prima facie evidence that the vehicle is owned and
operated by the person to whom the certificate of registra
tion is issued.180 In Magee v. Motor Co.181 the Idaho Su
preme Court held that the relation of master and servant
and an act in the scope of employment may be presumed
from the ownership of the car; this presumption is rebut
table. A presumption of ownership arises in Nebraska
from evidence that the defendant's name is on the side
of the truck.182
With reliance on New York precedents, the Wisconsin

court held in 1923 that proof of ownership of an automo
bile makes out a prima facie case of liability versus the
owner for the act of the driver.183 The rule is declared to

iremity v. Lockhart, 37 Ariz. 488, 295 Pac. 975 (1931). For an

example of evidence sufficient to rebut, see Otero v. Soto, 34 Ariz. 87,
267 Pac. 947 (1928).

Ariz. Code (Struckmeyer, 1928) � � 1670-1671. Very similar pro
visions are found in California (Stat. 1923, p. 517); and Delaware

(Laws of 1929, c. 10, � � 71-72); and related provisions in Maine

(Laws of 1930, c. 29, � 35); Kansas (Laws of 1931, c. 80 � 22);
Idaho (Laws of 1929, c. 274, � 1); Iowa (Code 1919, � 3055).

180wto. Rev. Stat. (1931) � � 72-119, originally Wto. Comp. Stat.
Ann. (1920) � 3484.
isi 50 Idaho 442, 296 Pac. 774 (1931).
"2Weber v. Thompson-Belden & Co., 105 Neb. 606, 181 N. W. 649

(1921). The presumption of agency arises from the circumstance

of the name and "other circumstances", such as the nature of the

truck as a delivery wagon, and the fact that it was loaded with

parcels at the time of the accident. Ibid. A similar holding is found
in Finegold v. Union Outfitting Co., 110 Neb. 202, 193 N. W. 331

(1923), where the Court cited Joyce v. Capel, Norris v. Kohler, and
Ferris v. Sterling to support its decision.

i�3Enea v. Pfister, 180 Wis. 329, 192 N. W. 1018 (1923), followed

in Gehloff v. Kandler, 204 Wis. 464, 234 N. W. 717 (1931), and in

Schmidt v. Leary, �Wis.�, 252 N. W. 151 (1934), where the Court

said: "Ownership of a car is prima facie evidence that the driver

is acting as the owner's agent in driving it."
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be just and reasonable, because whether the car was being
used at the time on the owner's business is' a matter pecu
liarly within the owner's knowledge, and difficult for the

plaintiff to prove. This ruling had been foreshadowed in
several earlier cases which recognized a presumption that
a minor child, living with his father and using his father's

team, was acting on his father's business.184 The presump
tion may, of course, be rebutted, but the evidence must be

clear, convincing, and undisputed to justify a directed ver

dict ; otherwise, the question is for the jury.185 Ownership
may be proved by showing that the car bore the defend
ant's license number.186

By decision and statute in Iowa, ownership warrants the
conclusion of liability. Citing New York precedents, the
Supreme Court of Iowa declared, in Landry v. Oversen,187
that it is "well established that proof that the defendant
owned the automobile makes out a prima facie case that
the vehicle was being operated on his behalf. * * *" By
the Code of 1919, it is provided that "* * * in all cases where

damage is done by the car, driven by the consent of the

owner, by reason of the negligence of the driver, the owner
of the car shall be liable for such damage." 188 The interpre
tation of this section by the Iowa Courts has been very
broad, and it has been held that the Statute defines a new

relation, extending by Act of the Legislature, the doctrine
of respondeat superior. Liability under the Statute depends
upon, first, consent of the owner to the use of his car by the
driver; second, negligence of the driver.189 To establish a

i84Gerhardt v. Swaty, 57 Wis. 24, 14 N. W. 851 (1882); Schaefer v.

Osterbrink, 67 Wis. 495, 30 N. W. 922 (1886); Hiroux v. Baum, 137
Wis. 197, 118 N. W. 533 (1908).
iss Borger v. McKeith, 198 Wis. 315, 224 N. W. 103 (1929) ; Novak v.

Zastiw, 200 Wis. 394, 228 N. W. 473 (1930).
iseverheyen v. Trettin, 200 Wis. 205, 227 N. W. 861 (1929); Kruse

v. Wiegand, 204 Wis. 195, 235 N. W. 426 (1931).
ist 187 Iowa 284, 174 N. W. 255 (1919); followed in Hull v. Young,

189 Iowa 236, 177 N. W. 694 (1920); Napier v. Patterson, 198 Iowa
257, 196 N. W. 73 (1923) ; Halfpap v. Gruis, 199 Iowa 757, 202 N. W.
592 (1925); Orris v. Tolerton, 201 Iowa 1344, 207 N. W. 365 (1926);
Wolfson v. Jewett Lumber Co., 210 Iowa 244, 277 N. W. 608 (1929).
iss Sec. 3055, re-enacted in Iowa Code (1931) � 5026.
189 Maine v. James Mainland Sons Co., 198 Iowa 1278, 201 N. W.

20 (1924); Seleine v. Wisner, 200 Iowa 1389, 206 N. W. 130 (1925).
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prima facie case of liability, it is sufficient to show that the
defendant's name was painted on the vehicle,190 or that it
was registered in his name.191 The philosophy of the Iowa
rule is well stated in Landry v. Oversen as follows: "Al

though an automobile is not per se a dangerous agency
* * *

it usually moves at a high speed, and a person injured or oth
ers, after it has passed, at least experience difficulty in rec

ognizing its driver or other occupants. The owner may be
ascertained, however, by noting the number on the car and
an examination of the official registration thereof. The
owner may well be assumed to know how and by whom his
property is being used, and if he deny that the automobile
was being operated for him!, it is not too much to exact from
him a showing of the facts claimed to sustain such denial,
and such is the rule." 192

The rule in Arkansas is purely one of court; the legisla
ture has not dealt with the subject matter thus far. In the
first case, Terry Dairy Co. v. Parker, 193 the court said that
ownership of the truck was prima facie evidence that it was
being operated for the owner, New York precedents being
cited. Subsequent decisions of the Arkansas Court raise a

doubt whether all the plaintiff must prove is ownership, or
whether the master-and-servant relation must be shown in
addition.194 In Florida, statutes lay down minute rules for
the regulation of motor vehicles.195 These acts have been in
terpreted by the Florida courts as proof that the Legisla
ture regarded the automobile as a dangerous instrumental-

iso Howell v. J. Mandelbaum & Sons, 160 Iowa 119, 140 N. W. 397

(1913).
i�i Curry v. Brlckley, 196 Iowa 827, 195 N. W. 617 (1923); Tigue

Sales Co. v. Florence Motor Co., 207 Iowa 567, 221 N. W. 514 (1928).
i�2 Supra note 187, at 256.
193 144 Ark. 401, 223 S. W. 7 (1920).
194 Hunter v. First State Bank of Morrilton, 181 Ark. 907, 28 S. W.

(2d) 712 (1930), where the automobile was held not to be a "danger
ous instrumentality." Where the defendant owned the car, and it

was driven by his regular employee, there was held to be a "reas

onable inference" that the act was within the scope of the driver's

employment. Mullins v. Ritchie Grocer Co., 183 Ark. 218, 35 S. W.

(2d) 1010 (1931) ; Rex Oil Corp. v. Crank et al., 183 Ark. 819, 38 S.

W. (2d) 1093 (1931) ; Casteel v. Yantis-Harper Tire Co., 183 Ark.

912, 39 S. W. (2d) 306 (1931).
195 See, for example, Fla. Comp. Laws (1927) � 1280.
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ity, and the servant's careless use of it imputable to his
master.196 Later opinions declare that ownership justifies
an inference that the driver was the defendant's servant,
and hence was acting in the scope of his employment at the
time.197 Alabama has no statute on the subject, but a rule
has been rather definitely and consistently worked out by
the courts. Ownership plus employment of the driver, the
court seemed to think, in a cautious, early opinion, justified
the conclusion that the car was being operated on the own

er's business.198 In the same year registration of the car

was allowed as sufficient prima facie proof of ownership,199
and it was also later held that application for a driver's
license tends to prove ownership.200 Within the next five

years the rule became well established that proof of owner
ship of the car and employment of the driver by the de
fendant raises an inference of an act with the scope of em

ployment.201 In 1923, the next step was taken, and in Free
man v. Southern Life and Health Ins. Co.,202 the Court held
that proof of ownership alone made out a prima facie case

against the defendant. In Tullis v. Blue 203 this inference
was called an "administrative presumption" which serves

in the place of evidence and may be rebutted only by coun

ter-evidence which is clear, undisputed, and convincing.204
iss Southern Cotton Oil Co. v. Anderson, 80 Fla. 441, 86 So. 629

(1920); followed in Herr v. Butler et at., 101 Fla. 1125, 132 So. 815

(1931).
i97Dowling v. Nicholson, 101 Fla. 672, 135 So. 289 (1931); Engle-

man v. Traeger, i02 Fla. 756, 136 So. 527 (1931).
"SBarfleld v. Evans, 187 Ala. 579, 65 So. 928 (1914).
199 Patterson v. Millican, 12 Ala. App. 324, 66 So. 914 (1914).
200Windham v. Newton, 200 Ala. 258, 76 So. 24 (1917).
20iPenticost v. Massey, 201 Ala. 261, 77 So. 675 (1918); Dowdell v.

Beasley, 17 Ala. App. 100, 82 So. 40 (1919); Standard Oil Co. v.

Douglass, 18 Ala. App. 625, 93 So. 286 (1922).
202 210 Ala. 459, 98 So. 461 (1923).
203 216 Ala. 577, 114 So. 185 (1927).
204 Cf. Cruse-Crawford Mfg. Co. v. Rucker, 220 Ala. 101, 123 So. 897

(1929). An authoritative statement of the Alabama rule is given in
Jefferson County Burial Society et al. v. Cotton, 222 Ala. 578, 133

So. 256 (1930), where Brown, J., speaking for the Alabama Supreme
Court, said: "It is well settled by the decisions of this court that,
in actions for damages for personal injury or property injury or

loss resulting from the operation of an automobile or other vehicle,
on a public highway, proof of the ownership of the automobile or
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Goff v. Clarksburg Dairy Co.205 marks the beginning of
the law on the subject in West Virginia. It was there held
that ownership of a truck, and permission to use it for the
servant's purpose of going to lunch, justified the jury's find
ing that the relation of master and servant existed at the
time. Ownership of the automobile creates a presumption,
and together with proof of injury to the plaintiff caused
by the negligence of the driver, makes out a prima facie
case, according to Jones v. Cook,200 where the Court cited
Norris v. Kohler in support of its decision. "In showing
ownership of the car in the defendant," said the Court in
Ercole v. Daniel,� "the plaintiff produces sufficient evi
dence to require the defendant to present his case." While
the presumption does exist, it is not conclusive, and if posi
tive, uncontradicted evidence be offered against it, the jury
should not be permitted to disregard such testimony and
find for the plaintiff.208 In the District of Columbia there
is no Act of Congress on the subject. The principle was

discussed first in Western Union Telegraph Co. v. Scriv
ener,209 where the District of Columbia Court of Appeals,
citing Ferris v. Sterling,209'' seems to think that the relation
of master and servant and an act in the scope of authority
may be inferred and a prima facie case made out. This is
made clear in the next opinion, Curry v. Stevenson210 where
the Court said that ownership warrants the inference of
possession by the owner or by his servant acting in the
scope of his employment. In Callas v. Independent Taxi
Owners Ass'n.,211 the Court went a step further, holding that
vehicle raises a presumption, administrative in purpose and effect,
that the person engaged at the time in the operation of the automobile
or vehicle is the agent or servant of the owner and is acting within the
line and scope of his employment." To the same effect is Newell
Contracting Co. v. Berry, 223 Ala. Ill, 134 So. 870 (1931).

205 86 W. Va. 237, 103 S. E. 58 (1920).
20690 W. Va. 710, 111 S. E. 828 (1922), adopting the Family Car

Doctrine, but rejecting the "dangerous instrumentality" theory.
207105 W. Va. 118, 141 S. E. 631 (1928).
208 Smith v. Abbott, 106 W. Va. 119, 145 S. E. 596 (1928).
20957 App. D. C. 120, 18 F. (2d) 162 (1927).
209a Supra note 84.
21058 App. D. C. 162, 26 F. (2d) 534 (1928).
�i 66 F. (2d) 192 (App. D. C. 1933).
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as the truck bore the name of the defendant, this estab

lished, prima facie, ownership of the truck by the defend

ant, and that it was in the charge of his servant, making out
a case for the jury. That ownership gives rise to a pre

sumption of control was decided in several early cases in

Illinois, involving the operation of trains and street cars.21*

Later, in the case of automobiles, proof of employment of
the driver and an act in the scope of his employment were
required, in addition to proof of ownership.213 Finally, in
1925, Judge Thomson declared, in bold and measured words,
that proof of ownership of the automobile by the defendant
makes a prima facie case of employment of the driver, and
of an act within the scope of the driver's employment.214
This position is not altogether abandoned in several later

cases, which hold that ownership, in addition to employ
ment, makes out a prima facie case.215 With some uncer

tainty, the Supreme Court seems prepared at present to
recognize ownership as making out a prima facie case of

liability.216 The defendant's name on the side of the truck
establishes ownership for the purposes of this rule.217

212 P., C, & St. Louis Ry. Co. v. Knutson, 6C 111. 103 (1873); followed
in Pittsburgh Ry. Co. v. Callaghan, 157 111. 406, 41 N. E. 909 (1895);
Chicago City Ry. Co. v. Carroll, 206 111. 318, 68 N. E. 1087 (1903);
East St. Louis Ry. Co. v. Altgen, 210 111. 213, 71 N. E. 377 (1904).
2i3Burdick v. Valerius, 172 111. App. 267 (1912); Miller v. National

Sales Co., 177 111. App. 367 (1913); Reinick v. Smetana, 205 111. App.
321 (1917); Bricker v. Dahmus, 211 111. App. 102 (1918). Possession
and control may be established prima facie by proof that the truck
bore the defendant's name. Bosco v. Boston Store, 195 111. App. 133

(1915); Robeson v. Greyhound Lines, 257 111. App. 278 (1930). Such

prima facie case may be rebutted by uncontradicted testimony in be
half of the defendant. Martin v. Turek, 227 111. App. 379 (1923).

2H Howard v. Amerson, 236 111. App. 587 (1925); followed in Singer
v. Cross, 257 111. App. 41 (1930).

215 Shannon v. Nightingale, 321 111. 168, 151 N. E. 573 (1926);
Kavale v. Morton Salt Co., 329 111. 445, 160 N. E. 752 (1928); Warput
v. Reading Coal Co., 250 111. App. 450 (1928); Lohr v. Barkman Cart

age Co., 335 111. 335, 167 N. E. 35 (1929).
216 Nelson v. Stutz Chicago Factory Branch, 341 111. 387, 173 N. E.

394 (1930).
2� Hartley v. Red Ball Transit Co., 344 111. 534, 176 N. E. 751

(1931).
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IV

A third group, seventeen western and southern states,218
requires proof that the defendant owned the car and em

ployed the driver, in order to raise a presumption that the
driver was acting in the scope of his employment. In only
a few of these jurisdictions has the question been given
extended consideration; in several, the Supreme Court
wavered for some time before making its position clear.
Some of these states adopt, some reject, the Family Car

Doctrine, while all agree in requiring proof of ownership,
plus employment of the driver, to raise the presumption of
an act in the scope of the employment to constitute a prima
facie case. No inference may be drawn, therefore, from
the rule in these states regarding the Family Car Doctrine,
as to what proof will be required in order to establish prima
facie liability for the use of an automobile.
The tendency of the few relevant Montana decisions is

that ownership alone does not raise a presumption of the
master-and-servant relation.219 By statute, the licensee of
a motor vehicle is prima facie deemed the owner.220 The
Supreme Court of Colorado holds that where ownership of
the car and employment of the driver are undisputed, a
prima facie case is established.221 Indiana requires affirma
tive proof both of ownership and of the master-and-servant
relation to give rise to a presumption of an act in the scope
of employment.222 In North 223 and South Dakota,224 no pre-

218 Montana, Colorado, Indiana, North Dakota, South Dakota, Ken
tucky, Georgia, Louisiana, Mississippi, Michigan, Texas, Oklahoma,
Utah, Ohio, North Carolina, Virginia, and Tennessee.

2i� Hoffman v. Roehl et al., 61 Mont. 290, 203 Pac. 349 (1921); Ro-
nan v. Sherman & Reed, 61 Mont. 519, 203 Pac. 749 (1921) ; Susser v.

Delovage, 73 Mont. 354, 236 Pac. 1082 (1925).
220 LaWS 0f 1929, c. 166, � 5.
221 Ward v. Teller Reservoir and. Irrigation Co., 60 Colo. 47, 163

Pac. 219 (1915).
222 Premier Motor Mfg. Co. v. Tllford, 61 Ind. App. 164, 111 N. E.

645 (1916) ; Fame Laundry Co. v. Henry, 195 Ind. App. 453, 144 N. E.
545 (1924).

223 Clark v. Feldman, 57 N. D. 741, 224 N. W. 167 (1929) ; Hedine v.

Meyer et ah, 57 N. D. 908, 224 N. W. 906 (1929); Carlson v. Hoff,
69 N. D. 393, 230 N. W. 294 (1930).
22*Hauge v. Tiffany Laundry Co., 48 S. D. 265, 203 N. W. 998

(1925).
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sumption arises that the driver was acting in the scope of
his employment until ownership and employment of the
driver have been established. A North Dakota statute of
1913 makes the fact that the car bore the registry number of
the defendant prima facie evidence that he was the owner.225
The subject is not covered by statute in Kentucky, Louisi
ana, or Georgia. The 1927 Code of Mississippi provides, in
effect, that in suits for harm to person or property caused

by an automobile, the plaintiff make out a prima facie case

on proving negligence and that the car was operated con

trary to the other provisions of the statute.226 For nearly
twenty years the Kentucky 227 and Georgia 228 Courts
have required proof both of ownership and employment of
the driver to raise the presumption as to scope. In Georgia,
for example, both these facts were held to be established
against a cab company by proof that the vehicle was a yel
low cab and that the side door bore the words "Yellow Cab,"
and no other company in the city except the defendant com
pany used such cabs at the time.229 Since 1927 in Louisi

ana,230 and 1933 in Mississippi,231 it has been the rule that if
225 Laws of 1913, � 2976q.
226 miss. Code Ann. (1927) � 5588.
227 wood v. Indianapolis Abbatoir Co., 178 Ky. 188, 190 S. W. 732

(1917); Mullen v. Haynes, 207 Ky. 31, 26S S. W. 576 (1925); Moore

v. Wilson, 230 Ky. 439, 18 S. W. (2d) 873 (1929); Sympson Bros.

Coal Co. v. Coomes, 248 Ky. 324, 58 S. W. (2d) 594 (1933).
228 Fielder v. Davison, 139 Ga. 509, 77 S. E. 618 (1913); Gillespie

v. Mullally, 30 Ga. App. 118, 117 S. E. 98 (1923); Haygood v. Bell,
42 Ga. App. 602, 157 S. E. 239 (1931).

229 y�How Cab Co. v. Nelson, 35 Ga. App. 694, 134 S. E. 822 (1926).
230 May v. Yellow Cab Co. Inc., 164 La. 920, 114 So. 836 (1927).

This ruling was foreshadowed by Foundation Co. v. Henderson, 264

Fed. 483 (C. C. A. 5th, 1920), and Rusha v. Coyle, 149 La, 731, 90

So. 144 (1921). The rule is followed in Paderas v. Stauffer, 10 La.

App. 50, 120 So. 886 (1929), and Griffin v. Motor Transit Co., 13 La.

App. 151, 127 So. 438 (1930). But see Norman v. Little, 14 La. App.
298, 129 So. 459 (1930), where the court seems to incline toward the

double presumption of the New York rule.
231 Atwood v. Garcia, � Miss. �, 147 So. 813 (1933), where Chief

Justice Smith, speaking for the Supreme Court of Mississippi, said:
"The ownership of an automobile is not, in this state, prima facie
evidence of responsibility by an owner for the negligence of the per

son driving it." Shortly before this decision, the same court had held

that a prima facie case was made out by proof of ownership of the



PRESUMPTION VERSUS PROOF 791

the plaintiff prove ownership of the car and employment of
the driver by the defendant, a prima facie case has been
made out.
The question arose in Michigan as early as 1884 in Schulte

v. Holliday,232 where the plaintiff sought to recover damages
from the defendant because she was injured by a runaway
horse and wagon, belonging to the defendant, and care

lessly left unhitched by his servant. The Court held that
the name of the defendant on the wagon was proof of own
ership, and that when the plaintiff showed that the driver
was in the regular employ of the defendant, the burden of

proof shifted. It would seem that this decision would have
been decisive of the question in Michigan, yet, in 1911,
there is a faint suggestion in Hartley v. Miller233 that the

regulation of an automobile is rather a statutory problem.
A clear-cut decision is found in Hatter v. Dodge Brothers,13*
where the Court decided that proof of the license number
and of registration prima facie identifies both the vehicle
and the owner, and the name on the side of the car�with
the admission that the driver was in the employ of the de
fendant�makes a prima facie case of liability against the
defendant. Proof of ownership may be made by showing
the defendant was registered as the owner of the car,235
or by a copy of the defendant's application for a taxi license
on the car.236
There is no pertinent statute in Texas, Oklahoma, or Utah,

and the Family Car Doctrine is rejected in all these states.
In 1912, the Supreme Court of Texas held that a prima facie
case was made out and "the burden of procedure" was on

the defendant to rebut it, when the plaintiff proved owner

ship of the car and that it was being carelessly operated by
car and the relationship of master and servant between the owner

and the driver. Slaughter v. Holsomback, � Miss. �

, 147 So. 318

(1933).
23254 Mich. 73, 19 N. W. 752 (1884).
233 165 Mich. 115, 130 N. W. 336 (1911).
234 202 Mich. 97, 167 N. W. 935 (1918).
235 Jones v. Detroit Taxicab Co., 218 Mich. 673, 188 N. W. 394

(1922).
236 pratt v. Detroit Taxicab Co., 225 Mich. 147, 195 N. W. 691

(1923); Endres v. Mara-Rickenbacker Co., 243 Mich. 5, 219 N. W. 719

(1928).
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a servant of the defendant.237 After some wavering at

first,238 the Oklahoma courts finally declared that no pre

sumption of use by an employee on the defendant's business
arises from proof that the defendant owned the car.239 This
would be basing one presumption on another.240 In Booth
v. Nelson,241 ownership and employment of the driver were

established, but, apparently the Supreme Court of Utah
did not consider this enough to permit the inference of an
act in the scope of employment. The United States Circuit
Court of Appeals for the Tenth Circuit, including the Dis
trict of Utah, later decided that a jury might infer an act in
the scope of employment from proof of ownership and em

ployment of the driver, though there was some direct testi
mony in that case that the employee was using the car on the
defendant's business.242 The Utah Supreme Court followed
White Oak Coal Co. v. Rivoux,2*3 where the Ohio Supreme
Court held that no presumption of employment of the driver
and of use on the defendant's business arises from proof of
ownership. The Ohio courts also hold that the defendant's
name on the side of the truck is sufficient to permit the in
ference that he owned it.244
Speaking of what is requisite to make out a prima facie

case of liability for the use of an automobile, the North
Carolina Supreme Court said in Jeffrey v. Osage Mfg.

237 Studebaker Bros. v. Kitts, 152 S. W. 464 (Tex. 1912). For the
same rule more recently, see Texas News Co. v. Lake, 58 S. W. (2d)
1044 (Tex. 1933).

238 Boling v. Asbridge, 84 Okla. 280, 203 Pac. 894 (1922); McCul-
lough v. Harshman, 99 Okla. 262, 226 Pac. 555 (1923).

239 stump v. Montgomery, 101 Okla. 257, 226 Pac. 65 (1924).
240 Ibid,
2� 61 Utah 239, 211 Pac. 985 (1922).
242 woody v. Utah Power and Light Co., 54 F. (2d) 220 (C. C. A.

10th, 1931).
243 8 8 Ohio 18, 102 N. B. 302 (1913). Later decisions show that the

courts are willing to infer an act in the scope of employment only
when ownership and employment of the driver to drive the automo
bile are proved. Rad v. Gamble, 13 Ohio App. 488 (1920); Schmidt
v. Schwab, 17 Ohio App. 127 (1922).

2�4 Sobolovitz v. Lubric Oil Co., 107 Ohio 204, 140 N. E. 634 (1923);
Cleveland Ice Cream Co. v. Call, 28 Ohio App. 521. 162 N. E. 812
(1928).
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Co.245 : "This question has been the subject of extended de
bate by the courts of this country. There is a sharp division
in the judicial reasoning upon the proposition, and the re

sults achieved by various courts are utterly divergent and
irreconcilable, unless resort, perhaps, be made to micro
scopic distinctions." Ownership and employment of the
driver must be shown before the jury may infer that the
truck was being operated on the defendant's business.246
Virginia rejects the Family Car Doctrine 247 and has no

pertinent statute. Where ownership and employment are
proved, an inference arises, said the Supreme Court in
Crourell v. Duncan,2� that the driver was acting in the scope
of his employment.
In Tennessee, the question was first considered in 1914,

and at that time the court required the plaintiff to offer
affirmative evidence that the defendant owned the car, hired
the driver, that the act of the driver was in the scope of
his employment, and that the driver was acting at the time
on the business of the owner.249 Their position was clari
fied in Frank v. Wright,250 where it was held that a prima
facie case of liability versus the owner was made out by
proof of ownership, employment of the driver, and that the
car was being used at the time on the owner's business.
Proof of ownership alone was not sufficient to justify an

inference of liability.251 Following this decision, in 1921,
a statute was enacted,252 expressly making ownership of
an automobile which caused an injury prima facie evidence
that the car was being used at the time with the consent of
the owner in the "very transaction out of which such in
jury arose." This Act made registration of the automo
bile prima facie evidence of ownership and of operation

245 245 N. C. 724, 150 S. E. 503 (1929).
246 Lazarus �. Blue Ridge Grocery Co., 201 N. C. 817, 161 S. E. 653

(1931).
a� Cohen v. Meador, 119 Va. 429, 89 S. E. 876 (1916).
218145 Va. 489, 134 S. E. 576 (1926).
249 Goodman v. Wilson, 129 Tenn. 464, 166 S. W. 752 (1914).
250140 Tenn. 535, 205 S. W. 434 (1918).
25i Davis v. Newsome Auto Tire Co., 141 Tenn. 527, 213 S. W. 914

(1919).
252 Tenn. St. 1921, c. 162, � � 1, 2. This provision appears in sec

tions 2701 and 2702 of the Tennessee Code for 1932.
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by the owner's servant for his use and in the course and

scope of his employment.253 In 1929, after the statute had

gone into effect, the owner of a car sold it without comply
ing with another statute of the state, requiring vendors of
cars to give notice of a sale to the county clerk. A fine
was provided in the Act for such failure. The vendee took

possession of the car, and three weeks after the sale he care

lessly ran over a boy while operating the car. The liability
of the vendee was conceded, but, applying the statute, the
Supreme Court held that the vendor, as the person in whose
name the car was registered, was also liable.254 The Court
would not permit the vendor to shift the prima facie bur
den of liability imposed as a consequence of registration in
his name, because the only way he could do so would be by
proving a sale of the car in violation of law. Registration,
however, does not always establish liability finally. For

example, where a motor cycle was registered in the name

of the son, but the father bought it and paid for the upkeep,
the father was liable when the son, riding the motor cycle,
carelessly ran over the plaintiff on his way to school.255 In

Nevada, no decision or statute on the subject has been
found.

Summary and Conclusion

In the age of the horse and wagon, it was the position
of the English courts that the master was liable for his
servant's careless driving, but the injured plaintiff had to

prove that the defendant owned the horse and wagon, hired
the driver, and that the driver was on the defendant's busi
ness at the time. Affirmative evidence was required on

each point. The Massachusetts courts also followed this
rule, beginning in 1869, saying that the requirement as to
the quantum of evidence was the rule at common law ; hence,
any change would have to be made by statute. By a co

incidence, the New York courts passed on the question in
the same year, but they took a different view, holding that

253 id. at � 2702.
254 u. S. Fidelity & Guaranty Co. v. Allen, 158 Tenn. 504, 14 S. W.

(2d) 725 (1929).
255 Meinhardt v. Vaughn, 159 Tenn. 272, 17 S. W. (2d) 5 (1929).
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when the plaintiff proved the defendant owned the horse
and wagon, a presumption arose that it was in use on his
business, and thus his liability was established prima facie.
The New Jersey (1896) and Maryland (1904) courts fol
lowed New York. Adopting the New York rule in princi
ple, the Michigan Supreme Court held, in 1884, that proof
of ownership plus employment of the driver raised a pre
sumption of use in the owner's business. Save for a few
scattered rulings, the question lay dormant until 1904, when
the automobile began to come into use. From approxi
mately 1904 to 1914, eight other American jurisdictions in
all parts of the country expressly adopted the New York
rule,258 four followed it in principle,257 while only two,258
both New England states, accepted the Massachusetts rule.
Finally in the past twenty years, the period when control
of automobile traffic has become an acute problem, thirteen
jurisdictions have accepted the New York rule in toto,Ka
twelve have accepted it in principle,260 while only four have
aligned themselves with the Massachusetts courts.261 In
Massachusetts itself the rule laid down by the courts has
been changed by statute; in England the earlier rule has
been abandoned, and what has been called the New York
rule is followed.

On the surface, these cases are "the little decisions",
which, in the common run of things, might be passed by
"because they do not deal with the Constitution or a tele
phone company." 262 On analysis, however, they depict the
gradual shift from the notion of liability based on fault, to
that of liability without fault, in the case of harm caused

256 Washington, Missouri, Minnesota, New Mexico, South Carolina,
Rhode Island, Pennsylvania, and Oregon.

257 Georgia, Texas, Ohio, and Tennessee.
258 New Hampshire and Maine.
259 California, Arizona, Wyoming, Idaho, Nebraska, Wisconsin, Iowa,

Arkansas, Florida, Alabama, West Virginia, District of Columbia, and
Illinois.

260 Montana, Colorado, Indiana, North Dakota, South Dakota, Ken

tucky, Louisiana, Mississippi, Oklahoma, Utah, North Carolina, and

Virginia. One, Nevada, has never passed on the proposition.
261 Vermont, Connecticut, Delaware, and Kansas.
262 Oliver Wendell Holmes, quoted in Wigmore, Justice Holmes and

the Law of Torts (1915-16) 29 Harv. L. Rev. 601, 616.
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by the automobile�the same idea, of course, which is the
foundation of Workmen's Compensation legislation. Be
fore the advent of the automobile, the courts put the burden
of proving every element of his case on the injured plain
tiff, when he sought to recover from the vehicle owner. No

presumptions were extended to help him. With the gen
eral use of the automobile, the courts began to develop the

doctrine of the prima facie case, as an instrument of con

trolling automobile traffic, that is, they accepted much less

proof as sufficient to raise a presumption of liability and

compelled the defendant car-owner to prove that he was

not to blame. Today, this is the rule in forty-two states.263
The whole tendency in the growth of this presumption is
toward attaching liability prima facie to ownership not by
statute, but by rule of court.

Once a jurisdiction adopts the New York or Massachu
setts rule, decisions harden into fixed doctrine. It is un

likely, therefore, that the alignment of jurisdictions will
change. Unaided, the courts have utilized the doctrine of
the prima facie case to its fullest extent. Meanwhile, con
ditions here and in Great Britain as regards harm caused
by automobiles have steadily grown worse, as the number
of deaths and injuries, and the amount of property damage
increase. Not long ago, so detached a thinker as the Lord
Chancellor of England appealed to Parliament for legisla
tion imposing further responsibility for the use of automo
biles, declaring that the motor car "has within it possibili
ties of greater evil and unhappiness for the human race than
any invention that has ever been discovered." 264 His state
ment is matched by others in the United States.265
Those who believe with an unfaltering faith that the law,

if only let alone long enough, will correct all evils, see, of
263 The recusant states being Vermont, New Hampshire, Maine, Con

necticut, Delaware, and Kansas.
264 Lord Chancellor Buckmaster, in his address entitled "The Moloch

of Speed", one of a number of addresses by the Lord Chancellor col
lected in Orator of Justice (Edited by James Johnston, 1932) 282.

265 See, for example, Dr. French's detailed picture of the congestion
in court calendars and attendant abuses, due to the increasing num

ber of automobile cases. French, The Automobile Compensation
Plan (1933) c. I.
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course, no reason for change. On the other hand, those
who find that the present situation demands action, recall
what James Bradley Thayer was told in a meeting of the
American Bar Association a good many years ago about
legislation for the Indian tribes.266 Mr. Thayer, in 1891,
contended that it was high time Congress established a

system of law for the Indians. He was told there was a

statute already in effect which would finally dispose of the
Indian question. Mr. Thayer inquired when the disposi
tion was expected to be final ; the answer was : "In about
sixty years." We may well think, as Mr. Thayer no doubt
thought about the Indians, that before sixty years have
passed there will be few of the tribe of pedestrians left.

APPENDIX *

ALABAMA
No pertinent statute.
Newell Contracting Co. v. Berry, 223 Ala. Ill, 134 So. 870 (1931);

Blackmon v. Starling, 222 Ala. 87, 130 So. 782 (1930) ; Jefferson County
Burial Society et al. v. Cotton, 222 Ala. 578, 133 So. 256 (1930) ; Walker
v. Stephens, 221 Ala. 18, 127 So. 668 (1930) ; Cruse-Crawford Mfg. Co.

v. Rucker, 220 Ala. 101, 123 So. 897 (1929) ; Toranto v. Hattaway, 219

Ala. 520, 122 So. 816 (1929); Jackson v. De Bardelaben, 22 Ala. App.
615, 118 So. 504 (1928); McCormack Bros. v. Holland, 218 Ala. 200,
118 So. 387 (1928); Tullis v. Blue, 216 Ala. 577, 114 So. 185 (1927);
Ford v. Hankins, 209 Ala. 202, 96 So. 349 (1923); Freeman v. Southern

Life and Health Ins. Co., 210 Ala. 459, 98 So. 461 (1923) ; Standard Oil

Co. v. Douglass, 18 Ala. App. 625, 93 So. 286 (1922) ; Dowdell v. Beasley,
17 Ala. App. 100, 82 So. 40 (1919); Penticost v. Massey, 201 Ala. 261,
77 So. 675 (1918) ; Windham v. Newton, 200 Ala. 258, 76 So. 24 (1917) ;

Barfleld v. Evans, 187 Ala. 579, 65 So. 928 (1914) ; Patterson v. Millican,
12 Ala. App. 324, 66 So. 914 (1914); Parker v.,Wilson, 179 Ala. 361,
60 So. 150 (1912).

ARIZONA

Aeiz. Code (Struckmeyer, 1928) � � 1670-1671.

Hatchimonji v. Homes, 38 Ariz. 535, 3 P. (2d) 271 (1931); Lufty v.

Lockhart, 37 Ariz. 488, 295 Pac. 975 (1931) ; Otero v. Soto, 34 Ariz. 87,
267 Pac. 947 (1928) ; Blue Bar Taxi Co. v. Hudspeth, 25 Ariz. 287, 216
Pac. 246 (1923); Baker v. Maseeh, 20 Ariz. 201, 179 Pac. 53 (1919).

266 (1891) 14 A. B. A. Rep. 18.
* This table includes every important case on the subject arising

in each of the several states and the District of Columbia, together
with the pertinent statute wherever one exists. The leading case

in each state appears in italics.
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ARKANSAS

No pertinent statute.

Casteel v. Yantis-Harper Tire Go., 183 Ark. 912, 39 S. W. (2d) 306

(1931); Mullins v. Ritchie Grocer Co., 183 Ark. 218, 35 S. W. (2d)
1010 (1931) ; Rex Oil Corp. v. Crank et al., 183 Ark. 819, 38 S. W. (2d)
1093 (1931); Hunter v. First State Bank of Morrilton, 181 Ark. 907,
28 S. W. (2d) 712 (1930) ; Terry Dairy Co. v. Parker, 144 Ark. 401, 223
S. W. 7 (1920).

CALIFORNIA

Cal. Civ. Code (Deering, 1931) � 1714%.
Irwin v.Pickwick Stages System, Inc.� Cal.�, 21 P. (2d) 981 (1933);

Bushnell v. Yoshika Tashiro, 115 Cal. App. 563, 2 P. (2d) 550 (1931);
Market St. Ry. Co. v. George, 116 Cal. App. 572, 3 P. (2d) 41 (1931);
McCamon v. Edmunds, 114 Cal. App. 36, 299 Pac. 551 (1931); Perry v.

McLaughlin, 212 Cal. 1, 297 Pac. 554 (1931); Poncino v. Reid-Murdoch

Co., 212 Cal. 325, 298 Pac. 818 (1931); Smellie v. Southern Pac. Co.,
212 Cal. 540, 299 Pac. 529 (1931) ; Squires v. Riffe, 211 Cal. 370, 295 Pac.

517 (1931); Strastourger v. Prescott, 111 Cal. App. 104, 295 Pac. 357

(1931) ; Tieman v. Red Top Cab Co., 117 Cal. App. 40, 3 P. (2d) 381

(1931); Vitelli v. Minutoli, 118 Cal. App. 120, 4 P. (2d) 818 (1931);
Barton v. McDermott, 108 Cal. App. 372, 291 Pac. 591 (1930); Han-

chett v. Wiseley, 107 Cal. App. 230, 290 Pac. 311 (1930); Lemka v.

Nauman, 103 Cal. App. 757, 284 Pac. 1062 (1930); Mathe v. White

Auto Co., 108 Cal. App. 286, 291 Pac. 599 (1930); Maberto v. Wolfe,
106 Cal. App. 202, 289 Pac. 218 (1930); Rapolla v. Goudart, 105 Cal.

App. 417, 287 Pac. 562 (1930); Wilson v. Droege, 110 Cal. App. 578, 294
Pac. 726 (1930); Rock v. Orlando, 100 Cal. App. 498, 280 Pac. 377

(1929); Perry v. Paladini, 89 Cal. App. 275, 264 Pac. 580 (1928);
Shaver v. United Parcel Service, 90 Cal. App. 764, 266 Pac. 606 (1928);
Wagnitz v. Scharetg, 89 Cal. App. 511, 265 Pac. 318 (1928); Hatha

way v. Mathews, 85 Cal. App. 31, 258 Pac. 712 (1927); Jones v. Bul-

lard, 83 Cal. App. 179, 256 Pac. 555 (1927); Kruse v. White Bros., 81

Cal. App. 86, 253 Pac. 178 (1927); Lane v. Bing, 202 Cal. 577, 262 Pac.

318 (1927); Grissim v. Blumenthal Co., Inc., 76 Cal. App. 712, 245 Pac.

768 (1926); Lloyd v. Boulevard Express, 79 Cal. App. 406, 249 Pac.

837 (1926); Aubel v. Sosso, 72 Cal. App. 57, 236 Pac. 319 (1925);
Dennis v. Miller Auto Co., 73 Cal. App. 293, 238 Pac. 739 (1925) ; Dillon

v. Prudential Ins. Co., 75 Cal. App. 266, 242 Pac. 736 (1925); Ransford
v. Ainsworth, 196 Cal. 279, 237 Pac. 747 (1925); Haigh v. Hill, 65 Cal.

App. 517, 224 Pac. 475 (1924); Lee v. Nathan, 67 Cal. App. Ill, 226

Pac. 970 (1924) ; Musachia v. Jones, 65 Cal. App. 283, 223 Pac. 1006

(1924) ; Vorbeck v. Patten-Davies Lumber Co., 67 Cal. App. 475, 227 Pac.

929 (1924); Burgesser v. Bullock's et al., 190 Cal. 673, 214 Pac. 649

(1923); D'Aleria v. Shirey et ux., 286 Fed. 523 (C. C. A. 9th, 1923);
Slater v. Friedman, 62 Cal. App. 668, 217 Pac. 795 (1923); Crain v.

Sumida, 59 Cal. App. 590, 211 Pac. 479 (1922); Fahey v. Madden, 56

Cal. App. 593, 206 Pac. 128 (1922) ; Kish v. Cal. State Auto Ass'n., 190
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Cal. 246, 212 Pac. 27 (1922); Murphy v. Shaffer, 58 Cal. App. 453, 208
Pac. 1003 (1922); Rocca v. Steinmetz, 189 Cal. 426, 208 Pac. 964
(1922); Sanfilippo v. Lesser, 59 Cal. App. 86, 210 Pac. 44 (1922);
Dierks v. Newsom, 49 Cal. App. 789, 194 Pac. 518 (1921) ; Frierson v.

Pacific Gas & Elec. Co., 55 Cal. App. 397, 203 Pac. 788 (1921) ; Patton v.

Woodward, 51 Cal. App. 685, 197 Pac. 368 (1921) ; Rhodes v. Firestone
Tire and Rubber Co., 51 Cal. App. 569, 197 Pac. 392 (1921); Baker v.
Western Auto Stage Co., 48 Cal. App. 283, 192 Pac. 73 (1920); Nuss-
baum v. Traung Label Co., 46 Cal. App. 561, 189 Pac. 728 (1920) ; Mox-
well v. Western Auto Stage Co., 46 Cal. App. 548, 189 Pac. 710 (1920) ;

Spence v. Fisher, 184 Cal. 209, 193 Pac. 255 (1920) ; Gousse v. Lowe, 41
Cal. App. 715, 183 Pac. 295 (1919); Grantham v. Ordway, 40 Cal. App.
758, 182 Pac. 73 (1919) ; Hammond v. Hazzard, 40 Cal. App. 45, 180

Pac. 46 (1919) ; Martinelli v. Bond, 42 Cal. App. 209, 183 Pac. 461

(1919); Moupin v. Solomon, 41 Cal. App. 323, 183 Pac. 198 (1919);
Randolph v. Hunt, 41 Cal. App. 739, 183 Pac. 358 (1919); Brown v.

Chevrolet Motor Co., 39 Cal. 738, 179 Pac. 697 (1919); Guderitz v.

Broadway Bros., 39 Cal. App. 48, 177 Pac. 859 (1918); McWhirter v.

Fuller, 35 Cal. App. 288, 170 Pac. 417 (1918); Easton v. United Trade

School Contracting Co., 173 Cal. 199, 159 Pac. 597 (1916); Chamber
lain v. So. Cal. Edison Co., 167 Cal. 500, 140 Pac. 25 (1914); Davis v.

John Breuner Co., 167 Cal. 683, 140 Pac. 586 (1914).

COLORADO
No pertinent statute.
Boyd v. Close, 82 Colo. 150, 257 Pac. 1079 (1927); Hutchins v. Haff-

ner, 63 Colo. 365, 167 Pac. 966 (1917); Ward v. Teller Reservoir and

Irrigation Co., 60 Colo. 47, 153 Pac. 219 (1915).

CONNECTICUT

Conn. Gen. Stat. (1930) � � 1604, 1627.
Metropolitan Cleaners Inc. v. Tondola, 114 Conn. 244, 158 Atl. 240

(1932); Matulis v. Gans, 107 Conn. 562, 141 Atl. 870 (1928); Lane v.

Ajax Rubber Co., 99 Conn. 16, 120 Atl. 724 (1923); Shea v. Hemming,
97 Conn. 149, 115 Atl. 686 (1921).

DELAWARE

No pertinent statute.

Smith v. Callahan, 144 Atl. 46 (Del. 1928); Cerchio v. Mullins, 33

Del. 252, 138 Atl. 277 (1922); Lamanna v. Stevens, 28 Del. 402, 93 Atl.

962 (1915).
DISTRICT OF COLUMBIA

No pertinent statute.
Callas v. Independent Taxi Owners Ass'n., 41 Wash. L. Rep. 452

(1933); Curry v. Stevenson, 58 App. D. C. 162, 26 F. (2d) 534 (1928);
Western Union Telegraph Co. v. Scrivener, 57 App. D. C. 120, 18 F.

(2d) 162 (1927).
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FLORIDA

Fla. Comp. Laws (1927) � 1280, as explained in Engleman v. Trae-

ger, 102 Fla. 756, 136 So. 527 (1931).
Howling v. Nicholson, 101 Fla. 672, 135 So. 289 (1931); Engleman v.

Traeger, supra; Herr v. Butler et al., 101 Fla. 1125, 132 So. 815 (1931);
Southern Cotton Oil Co. v. Anderson, 80 Fla. 441, 86 So. 629 (1920);
Garcia v. Borino, 77 Fla. 211, 81 So. 155 (1919).

GEORGIA

No pertinent statute.
Haywood v. Bell, 42 Ga. App. 602, 157 S. E. 239 (1931); Trawick v.

Chambliss, 42 Ga. App. 333, 156 S. E. 268 (1930) ; Perry v. Lott, 38 Ga.

App. 729, 145 S. E. 479 (1928); Yellow Cab Co. v. Nelson, 35 Ga. App.
694, 134 S. E. 822 (1926) ; Moore v. De Kalb Supply Co., 34 Ga. App.
375, 129 S. E. 899 (1925); Gillespie v. Mullally, 30 Ga. App. 118, 117
S. E. 98 (1923); Quinn v. Neal, 19 Ga. App. 484, 91 S. E. 786 (1917);
Gallagher v. Gunn, 16 Ga. App. 600, 85 S. E. 930 (1915); Fielder v.

Davison, 139 Ga. 509, 77 S. E. 618 (1913); Lewis v. Amorous, 3 Ga.

App. 50, 59 S. E. 338 (1907).

IDAHO

No pertinent statute.

Magee v. Hargrove Motor Co., 50 Idaho 442, 296 Pac. 774 (1931).

ILLINOIS

No pertinent statute.
Smoot v. Hollingsworth, 265 111. App. 447 (1932); Hartley v. Red

Ball Transit Co., 344 111. 534, 176 N. E. 751 (1931) ; Shepard v. Ken

sington Steel Co., 262 111. App. 117 (1931) ; Nelson v. Stutz Chicago
Factory Branch, 341 111. 387, 173 N. E. 394 (1930); Robeson v. Grey
hound Lines, 257 111. App. 278 (1930) ; Singer v. Cross, 257 111. App. 41

(1930); White v. Seitz, 342 111. 266, 174 N. E. 371 (1930); Lohr v.

Barkman Cartage Co., 335 111. 335, 167 N. E. 35 (1929); Kavale v. Mor
ton Salt Co., 329 111. 445, 160 N. E. 752 (1928); Warput v. Reading
Coal Co., 250 111. App. 450 (1928); Shannon v. Nightingale, 321 111.

168, 151 N. E. 573 (1926) ; Howard v. Amerson, 236 111. App. 587 (1925) ;

Martin v. Turek, 227 111. App. 379 (1923); Graham v. Page, 300 111. 40,
132 N. E. 817 (1921); Minasian v. Poff, 217 111. App. 8 (1920); Arkin
v. Page, 287 111. 420, 123 N. E. 30 (1919); Bricker v. Dahmus, 211 111.

App. 102 (1918); Reinick v. Smetana, 205 111. App. 321 (1917); Bosco

v. Boston Store, 195 111. App. 133 (1915); Miller v. National Sales Co.,
177 111. App. 367 (1913) ; Burdick o. Valerius, 172 111. App. 267 (1912) ;

East St. Louis Connecting Ry. v. Altgen, 210 111. 213, 71 N. E. 377

(1904); Chicago City Ry. Co. v. Carroll, 206 111. 318, 68 N. E. 1087

(1903); Pittsburgh Ry. Co. v. Callaghan, 157 111. 406, 41 N. E. 909

(1895); Pittsburgh, Cincinnati and St. Louis Ry. Co. v. Knutson, 69

111. 103 (1873).
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INDIANA
No pertinent statute.
Glenn v. Johnson, 91 Ind. App. 263, 171 N. E. 18 (1930); Repczyn-

ski v. Mikulak, 157 N. E. 464 (Ind. App. 1927); Bojrab v. Sand and
Gravel Co., 86 Ind. App. 556, 156 N. E. 519 (1927); Stone v. Travel
ers' Ins. Co., 84 Ind. App. 243, 149 N. E. 454 (1925) ; Fame Laundry Go.

of Ind. v. Henry, 195 Ind. App. 453, 144 N. E. 545 (1924) ; Decker v.

Hall, 72 Ind. App. 139, 125 N. E. 786 (1920); Premier Motor Mfg. Co.
v. Tilford, 61 Ind. App. 164, 111 N. E. 654 (1916).

IOWA

Iowa Code of 1919, � 3055, reenacted in Iowa Code (1931) � 5026.
Wolfson v. Jewett Lumber Co., 210 Iowa 244, 227 N. W. 608 (1929);

Tigue Sales Co. v. Florence Motor Co., 207 Iowa 567, 221 N. W. 514

(1928); Orris v. Tolerton, 201 Iowa 1344, 207 N. W. 365 (1926); Half-
pap v. Gruis, 199 Iowa 757, 202 N. W. 592 (1925) ; Seleine v. Wisner,
200 Iowa 1389, 206 N. W. 130 (1925); Maine v. James Mainland Sons

Co., 198 Iowa 1278, 201 N. W. 20 (1924); Mooney v. Canier, 198 Iowa

251, 197 N. W. 624 (1924) ; Curry v. Brickley, 196 Iowa 827, 195 N. W.
617 (1923); Napier v. Patterson, 198 Iowa 257, 196 N. W. 73, (1923);
Rowland v. Spalti, 196 Iowa 208, 194 N. W. 90 (1923); Baldwin v.

Parsons', 193 Iowa 75, 186 N. W. 665 (1922); Hull v. Young, 189
Iowa 236, 177 N. W. 694 (1920) ; Landry v. Oversen, 187 Iowa 284, 174

N. W. 255 (1919) ; Howell v. J. Mandelbaum & Sons, 160 Iowa 119, 140
N. W. 397 (1913).

KANSAS
No pertinent statute.
Brownrigg v. Allvine Dairy Co., � Kan. �, 19 P. (2d) 474 (1933);

Daily v. Schneider, 118 Kan. 295, 234 Pac. 951 (1925) ; Tice v. Crowder,
119 Kan. 494, 240 Pac. 964 (1925); Zeeb v. Bahnmaier, 103 Kan. 599,
176 Pac. 326 (1918); Halverson v. Blosser, 101 Kan. 683, 168 Pac. 863

(1917).
KENTUCKY

No pertinent statute.
Sympson Bros. Coal Co. v. Coomes, 248 Ky. 324, 58 S. W. (2d) 594

(1933); Gainsboro Telephone Co. v. Thomas, 234 Ky. 373, 28 S. W.

(2d) 34 (1930); Harrison Motor Car Co. v. Clarke, 232 Ky. 820, 245

S. W. (2d) 595 (1930); Dennes v. Jefferson Meat Market, 228 Ky.
164, 14 S. W. (2d) 408 (1929) ; Moore v. Wilson, 230 Ky. 49, 18 S. W.

(2d) 873 (1929) ; Bowen v. Construction Co., 224 Ky. 427, 6 S. W. (2d)
481 (1928) ; Saunders v. Armour and Co., 220 Ky. 719, 295 S. W. 1014

(1927); Mullen v. Haynes, 207 Ky. 31, 268 S. W. 576 (1925); Wood v.

Indianapolis Abbatoir Co., 178 Ky. 188, 198 S. W. 732 (1917).

LOUISIANA

No pertinent statute.
Griffin v. Motor Transit Co., 13 La. App. 151, 127 So. 438 (1930);

Johnson v. Brownlee, Inc., 13 La. App. 86, 127 So. 127 (1930) ; Norman
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v. Little, 14 La. App. 298, 129 So. 459 (1930); Paderas v. Staufcer, 10

La. App. 50, 120 So. 886 (1929); Swedman v. Standard Oil Co. of La.,
12 La. App. 359, 125 So. 481 (1929); May v. Yellow Cab Co. Inc., 164

La. 920, 114 So. 836 (1927); Rusha v. Coyle, 149 La. 731, 90 So. 144

(1921); Foundation Co. v. Henderson, 264 Fed. 483 (C. C. A. 5th,
1920).

MAINE

No pertinent statute.
Cole v. Wilson, 127 Me. 316, 143 Atl. 178 (1928); lies v. Palermino,

127 Me. 226, 142 Atl. 867 (1928); Fuller v. Metcalf, 125 Me. 77, 130

Atl. 875 (1925); Pease v. Montgomery, 111 Me. 582, 88 Atl. 973 (1913).

MARYLAND

Md. Ann. Code (Bagby, 1924) art. 75, � 28, subs. 109, as explained
in Pennsylvania Railroad Co. v. Lord, 159 Md. 518, 151 Atl. 400

(1930).
Pennsylvania Railroad Co. v. Lord, supra; Wells v. Hecht Bros.,

155 Md. 618, 142 Atl. 258 (1928); Hendler Creamery Co. v. Miller, 153

Md. 264, 138 Atl. 1 (1927); Nattans v. Cotton, 150 Md. 466, 133 Atl.

270 (1926); Butt v. Smith, 148 Md. 340, 129 Atl. 352 (1925); Hooper
v. Brawner, 148 Md. 417, 129 Atl. 672 (1925); International Co. v.

Clark, 147 Md. 34, 127 Atl. 647 (1925); Salowitch v. Kres, 147 Md. 23,
127 Atl. 643 (1925); Jordan Stabler Co. v. Tankersley, 146 Md. 454,
126 Atl. 65 (1924); Louis v. Johnson, 146 Md. 115, 125 Atl. 895 (1924);
Pollock v. Watts, 142 Md. 403, 121 Atl. 238 (1923); East Baltimore

Transfer Co. v. Goeb, 140 Md. 534, 118 Atl. 74 (1922); Myers v. Ship
ley, 140 Md. 380, 116 Atl. 645 (1922); Charles v. Baltimore, 138 Md.

523, 114 Atl. 565 (1921); Whitelock v. Dennis, 139 Md. 557, 116 Atl.

68 (1921); Dearholt Motor Sales Co. v. Merritt, 133 Md. 323, 105 Atl.

316 (1918); Debelius v. Benson and Co., 129 Md. 693, 100 Atl. 504

(1917); Stewart Taxi-Service Co. v. Roy, 127 Md. 70, 95 Atl. 1057

(1915); Symington v. Sipes, 121 Md. 313, 88 Atl. 134 (1913); Geisel-
man v. Schmidt, 106 Md. 580, 68 Atl. 202 (1907); Vonderhorst Brew

ing Co. v. Amrhine, 98 Md. 406, 56 Atl. 833 (1904).

MASSACHUSETTS

Acts of 1928, c. 347.
Mello v. Bloomingdale, 281 Mass. 407, 183 N. E. 846 (1933); Green-

burg v. Gorvine, 279 Mass. 339, 181 N. E. 128 (1932) ; Bruce v. Hanks,
277 Mass. 268, 178 N. E. 728 (1931) ; Karpowicz v. Manasas, 275 Mass.

413, 176 N. E. 497 (1931); Thompson v. Sides, 275 Mass. 568, 176

N. E. 623 (1931); Ferreira v. Franco, 273 Mass. 272, 173 N. E. 529

(1930); Wilson v. Grace, 273 Mass. 146, 173 N. E. 524 (1930); Haun

v. Le Grand, 268 Mass. 582, 168 N. E. 180 (1929); Simmons v. Rabino-

witz, 266 Mass. 109, 164 N. E. 806 (1929); Smith v. Freedman, 268

Mass. 38, 167 N. E. 335 (1929); Thomes v. Meyer Store, 268 Mass.

587, 168 N. E. 178 (1929); Dennis v. Glynn, 262 Mass. 233, 159 N. E.
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516 (1928); Welch v. Checker Taxi Co., 262 Mass. 310, 159 N. E. 622
(1928); Arnold �. Brereton, 261 Mass. 238, 158 N. E. 671 (1927); Kwe-
dares v. Knoel, 261 Mass. 91, 158 N. E. (1927); Stone v. Common
wealth Coal Co., 259 Mass. 360, 156 N. E. 737 (1927); Washburn v.

R, F. Owens Co., 252 Mass. 47, 147 N. E. 564 (1925); Moquin v.

Kalicka, 247 Mass. 476, 142 N. E. 639 (1924); Duggan v. Woodis, 246
Mass. 431, 141 N. E. 124 (1923); Porcino v. DeStefano, 243 Mass. 398,
137 N. E. 664 (1923) ; Seaboyer v. Director General of Railroads, 224
Mass. 122, 138 N. E. 538 (1923) ; Breen v. Dedham Water Co., 241 Mass.
217, 135 N. E. 131 (1922); Stegman v. Haley, 243 Mass. 269, 137 N. E.
363 (1922); Lewandowski v. Cohen, 237 Mass. 125, 129 N. E. 378

(1921); Buckley v. Sutton, 231 Mass. 504, 121 N. E. 527 (1919);
Canavan v. Gihlin, 232 Mass. 297, 122 N. E. 171 (1919); Phillips v.

Gookin, 231 Mass. 250, 120 N. E. 691 (1918); Gardner v. Farnum, 230
Mass. 193, 119 N. E. 666 (1918); Heywood v. Ogasapian, 224 Mass.
203, 112 N. E. 619 (1916); Hartnett v. Gryzmish, 218 Mass. 258, 105
N. E. 988 (1914); Hopwood v. Pokrass, 219 Mass. 263, 106 N. E. 997
(1914); Reynolds v. Denholm, 213 Mass. 576, 100 N. E. 1006 (1913);
Murphy v. Fred T. Ley & Co., 210 Mass. 371, 96 N. E. 1030 (1912) ;

Trombley v. Stephens-Duryea Co., 206 Mass. 516, 92 N. E. 764 (1910);
Sibley v. Nason, 196 Mass. 125, 81 N. E. 887 (1907); Perlstein v. Amer
ican Express Co., 177 Mass. 530, 59 N. E. 194 (1901).

MICHIGAN

No pertinent statute.
Transcontinental Ins. Co. v. Berens et al., 254 Mich. 613, 236 N. W.

887 (1931); Wehling v. Linder, 248 Mich. 241, 226 N. W. 880 (1929);
Bowerman v. Sheehan, 242 Mich. 95, 219 N. W. 69 (1928); Endres v.

Mara-Rickenbacker Co., 243 Mich. 5, 219 N. W. 719 (1928); McAvon
v. Transit Co., 245 Mich. 44, 222 N. W. 126 (1928); O'Brien v. Loeb,
229 Mich. 405, 201 N. W. 488 (1924) ; Depue v. Schwarz, 222 Mich. 308,
192 N. W. 713 (1923); Pratt v. Detroit Taxicab Co., 225 Mich. 147, 195
N. W. 691 (1923); Rohrer v. Schreiber, 223 Mich. 355, 193 N. W. 905

(1923); Jones v. Detroit Taxicab Co., 218 Mich. 673, 188 N. W. 394

(1922); Union Trust Co. v. American Commercial Car Co., 219 Mich.

557, 189 N. W. 23 (1922); Hawkins v. Ermatinger, 211 Mich. 578, 179
N. W. 249 (1920) ; Gillett v. Michigan United Traction Co., 205 Mich.

410, 171 N. W. 536 (1919); Hatter v. Dodge Bros., 202 Mich. 97, 167
N. W. 935 (1918); Wald v. Packard Motor Car Co., 204 Mich. 147, 169
N. W. 957 (1918); Johnston v. Cornelius, 193 Mich. 115, 159 N. W.
318 (1916); Webber v. Billings, 184 Mich. 119, 150 N. W. 332 (1915);
Daugherty v. Thomas, 174 Mich. 371, 140 N. W. 615 (1913); Lohr v.

Abell, 174 Mich. 590, 140 N. W. 927 (1913); Johnson v. Sergeant, 168

Mich. 444, 134 N. W. 468 (1912); Riley v. Roach, 168 Mich. 294, 134

N. W. 14 (1912); Hartley v. Miller, 165 Mich. 115, 130 N. W. 336

(1911); Burns v. Michigan Paint Co., 152 Mich. 613, 116 N. W. 182

(1908); Schulte v. Holliday, 54 Mich. 73, 19 N. W. 752 (1884).
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MINNESOTA

No pertinent statute.
Nicol v. Geitler, � Minn. � 247 N. W. 8 (1933) ; Free Press Co. v.

Bellig, 183 Minn. 286, 236 N. W. 307 (1931); Ahlberg v. Griggs, 158

Minn. 11, 196 N. W. 652 (1924) ; Behrens v. Hawkeye Oil Co., 151

Minn. 478, 187 N. W. 605 (1922); Fransen v. Kellogg Co., 150 Minn.

54, 184 N. W. 364 (1921); Uphoff v. McCormick, 139 Minn. 392, 166

N. W. 788 (1918) ; Robinson v. Pence Auto Co., 140 Minn. 332, 168 N. W.

10 (1918); Sina v. Carlson, 120 Minn. 283, 139 N. W. 601 (1913);
Langworthy v. Owens, 116 Minn. 342, 133 N. W. 866 (1911) ; Painter

v. Davis, 113 Minn. 217, 129 N. W. 368 (1911).

MISSISSIPPI

Miss. Code Ann. (1930); � 5588.
Atwood v. Garcia, � Miss. �, 147 So. 813 (1933) ; Slaughter v. Hol-

somback, � Miss. �, 147 So. 318 (1933); Woods v. Franklin, 151

Miss. 635, 118 So. 450 (1928) ; Woods v. Clements, 113 Miss. 720, 74

So. 422 (1917) ; Barmore v. Vicksburg, S. & P. Ry. Co., 85 Miss. 426,
38 So. 210 (1905).

MISSOURI

No pertinent statute.
Benson v. Smith, 38 S. W. (2d) 743 (Mo. 1931) ; Mattocks v. Emer

son Drug Co., 33 S. W. (2d) 142 (Mo. 1930); Murphy v. Tumbrink, 25
S. W. (2d) 133 (Mo. 1930); Silent Automatic Sales Corp. v. Stayton,
45 F. (2d) 471 (C. C. A. 8th, 1930); Staley v. Lawler, 224 Mo. App.
884, 27 S. W. (2d) 1039 (1930); State v. Dawes, 323 Mo. 388, 19 S. W.

(2d) 700 (1929); Brucker v. Gambaro, 9 S. W. (2d) 918 (Mo. 1928);
Edwards v. Rubin, 221 Mo. App. 246, 2 S. W. (2d) 205 (1928); Kauf
man v. Baden Ice Cream Co., 7 S. W. (2d) 298 (Mo. 1928); McCarter
v. Burger, 6 S. W. (2d) 979 (Mo. 1928); Jacobson v. Beffa, 282 S. W.
161 (Mo. 1928); Barz v. Fleishmann Yeast Co. 308 Mo. 288, 271

S. W. 361 (1925); Burgess v. Garvin, 219 Mo. App. 162, 272 S. W. 108

(1925); McCaughen v. Missouri Pac. R. Co., 274 S. W. 97 (Mo. 1925);
Spellmeyer v. Metal Co., 272 S. W. 1068 (Mo. 1925) ; Kramer v. Britt

Printing Co., 263 S. W. 866 (Mo. 1924) ; Robb v. Bartels, 263 S. W.
1013 (Mo. 1924) ; Veatch v. Tiernan, 251 S. W. 420 (Mo. 1923) ; Burke v.

Shaw Transfer Co., 211 Mo. App. 353, 243 S. W. 449 (1922); Karte v.

Brockman, 247 S. W. 417 (Mo. 1922); Mann v. Stewart Sand Co., 211

Mo. App. 256, 243 S. W. 406 (1922); Rockwell v. Standard Stamping
Co., 210 Mo. App. 168, 241 S. W. 979 (1922); Ursch v. Heier, 210 Mo.

App. 129, 241 S. W. 439 (1922); Fidelity Co. v. Kansas City Rys. Co.

207 Mo. App. 137, 231 S. W. 277 (1921); Gordon v. Bleeck Automobile

Co., 233 S. W. 265 (Mo. 1921) ; Wrightsman v. Glidewell, 210 Mo. App.
367, 239 S. W. 574 (1921) ; Kilroy v. Crane Agency Co., 203 Mo. App.
302, 218 S. W. 425 (1920); Valley v. Hesse Bldg. Material Co., 211

S. W. 95, (Mo. App. 1919) ; Guthrie v. Holmes, 272 Mo. 215, 198 S. W.
854 (1917); Phillips v. Western Union, 194 Mo. App. 458, 184 S. W.
958 (1916); Glassman v. Harry, 182 Mo. App. 304, 170 S. W. 403
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(1914); Hays v. Bogan, 180 Mo. App. 237, 165 S. W. 1125 (1914);
O'Malley v. Herman Const. Co., 255 Mo. 386, 164 S. W. 565 (1914);
Whimster v. Holmes, 177 Mo. App. 130, 164 S. W. 236 (1914) ; Wied-
man v. St. Louis Taxicab Co., 182 Mo. App. 530, 165 S. W. 1105 (1914) ;
Marshall v. Taylor, 168 Mo. App. 240, 153 S. W. 527 (1913) ; Fleishman
v. Polar Wave Ice & Fuel Co., 148 Mo. App. 117, 127 S. W. 660 (1910) ;
Shamp v. Lambert, 142 Mo. App. 567, 121 S. W. 770 (1909); Long v.

Nute, 123 Mo. App. 204, 100 S. W. 511 (1907).

MONTANA

Session Laws of Montana, (1929) 166, � 5.
Susser v. Delovage, 73 Mont. 354, 236 Pac. 1082 (1925); Clawson

v. Schroeder, 63 Mont. 488, 203 Pac. 924 (1922); Hoffman v. Roehl
et al., 61 Mont. 290, 203 Pac. 349 (1921); Ronan v. Sherman & Reed,
61 Mont. 519, 202 Pac. 749 (1921); Lewis v. Steele, 52 Mont. 300, 157

Pac. 575 (1916).

NEBRASKA
No pertinent statute.
Ebers v. Whitmore, 122 Neb. 653, 241 N. W. 126 (1932); Berggren

v. Hannan, 116 Neb. 18, 215 N. W. 556 (1927); Finegold v. Union Out

fitting Co., 110 Neb. 202, 193 N. W. 331 (1923) ; Dirks v. Ensign Omni
bus & Transfer Co., 107 Neb. 556, 186 N. W. 525 (1922); Weber v.

Thompson-Belden & Co., 105 Neb. 606, 181 N. W. 649 (1921); Neff v.

Brandeis, 91 Neb. 11, 135 N. W. 232 (1912) ;

NEVADA

No pertinent statute or decision.

NEW HAMPSHIRE

No pertinent statute.
Caswell v. Maplewood Garage, 84 N. H. 241, 149 Atl. 746 (1930) ; La

Fond v. Richardson, 84 N. H. 288, 149 Atl. 600 (1930) ; Johnson v. Bos
ton & M. R. R., 83 N. H. 350, 143 Atl. 516 (1928); Groetz v. Day, 81

N. H. 417, 128 Atl. 334 (1925) ; Danforth v. Fisher, 75 N. H. Ill, 71

Atl. 535 (1908).

NEW JERSEY

No pertinent statute.
Conway v. Pickering, � N. J. Law �

, 166 Atl. 76 (1933) ; Le Strange
v. Krivit, 10 N. J. Misc. R. 146, 158 Atl. 117 (1932) ; Corsaro v. Ambrose,
9 N. J. Misc. R. 323, 153 Atl. 712 (1931) ; Owens v. Cerullo, 9 N. J. Misc.

R. 776, 155 Atl. 759 (1931); Iannuzzi v. Bishop, 8 N. J. Misc. R. 609,
151 Atl. 477 (1930) ; Nichols v. Grunstein, 105 N. J. Law 363, 144 Atl.

593 (1920); Sadofsky v. Frain, 7 N. J. Misc. R. 1064, 147 Atl. 729

(1929); Emmleru Kline, 6 N.J. Misc. R. 56, 139 Atl. 899 (1928); Gluck

v. Ice Cream Co., 104 N. J. Law 397, 140 Atl. 419 (1928) ; Lilly v. Duck

worth, 104 N. J. Law 387, 140 Atl. 397 (1928) ; Grimditch v. OUson, 5
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N. J. Misc. R. 1064, 139 Atl. 430 (1927) ; Okin v. Essex Sales Co., 103

N. J. Law 217, 135 Atl. 821 (1927) ; Winter v. North Jersey Bus Co.,
135 Atl. 473 (N. J. 1926); De Bello v. Reep, 101 N. J. Law 218, 127
Atl. 522 (1925) ; Venghis v. Nathanson, 101 N. J. Law 110, 127 Atl. 175

(1925) ; De Mott v. Knowlton, 100 N. J. Law 296, 126 Atl. 327 (1924) ;
Crowell v. Padolsky, 98 N. J. Law 552, 120 Atl. 23 (1923) ; Tischler v.

Steinholtz, 99 N. J. Law 149, 122 Atl. 880 (1923); Mehan v. Walker,
97 N. J. Law 304, 117 Atl. 609 (1922); Chirgotis v. Counes, 96 N. J.

Law 542, 115 Atl. 211 (1921); Missell v. Hayes, 86 N. J. Law 348, 91

Atl. 322 (1914); Denney v. A. & P. Tea Co., 82 N. J. Law 517, 81 Atl.
861 (1911) ; Doran v. Thomson, 76 N. J. Law 754, 71 Atl. 296 (1908) ;
Edgeuoorth v. Wood, 58 N. J. Law 463, 33 Atl. 940 (1896).

NEW MEXICO

St. 1912, c. 28, � 4, But see State v. Miller, 33 N. M. 200, 263 Pac.

510 (1928).
Boes v. Howell, 24 N. M. 142, 173 Pac. 966 (1918).

NEW YORK

Vehicle and Traffic Law (Laws of 1929, c. 54). i

Clark v. Sales Corp., 264 N. Y. Supp. 873 (1933); Kessler v. Transit

Co., 263 N. Y. Supp. 265 (1933); Spreen v. McCann, 263 N. Y. Supp. 46

(1933) ; Ermann v. Kahn, 242 N. Y. Supp. 573 (1930) ; Banker v. Stell-
ite Co., 238 N. Y. Supp. 587 (1929) ; Chaika v. Vandenberg, 252 N. Y.

101, 169 N. E. 103 (1929) ; Schultze v. McGuire, 241 N. Y. 460, 150 N. E.

516 (1926) ; Glasgow v. Weldt, 218 N. Y. Supp. 115 (1926) ; Orlando v.

Towel Supply Co., 239 N. Y. 342, 146 N. E. 621 (1925) ; Potchasky v.

Marshall, 207 N. Y. Supp. 562 (1925) ; Schwartz v. Lawrence, 212 N. Y.

Supp. 494 (1925); Graves v. Candy Co., 204 N. Y. Supp. 682 (1924);
Page v. Hirsch, 202 N. Y. Supp. 787 (1924) ; Phillipson v. Moore, 204

N. Y. Supp. 526 (1924) ; Moore v. Rosenmond, 238 N. Y. 356, 144 N. E.

639 (1924) ; Benevento v. Motor Car Co., 235 N. Y. 125, 139 N. E. 213

(1923) ; Fiocco v. Carver, 234 N. Y. 219, 137 N. E. 309 (1922) ; Der Ohan-

nessian v. Elliott, 233 N. Y. 326, 135 N. E. 518 (1922) ; Powers v. Wil

son, 196 N. Y. Supp. 600 (1922) ; Audobon Taxi Co. v. Rockwell, 184

N. Y. Supp. 485 (1920); Baum v. Link, 180 N. Y. Supp. 468 (1920);

Quirk v. Worden, 180 N. Y. Supp. 647 (1920); Perlmutter v. Byrne,

184 N. Y. Supp. 580 (1920) ; Fallon v. Swackhamer, 226 N. Y. 444, 123

N. E. 737 (1919) ; Rubin v. Whan, 176 N. Y. Supp. 385 (1919) ; Deutsch

v. Luther, 172 N. Y. Supp. 404 (1918); Frankel v. Chapel Freres, 169

N. Y. Supp. 574 (1918); Limbacher v. Fannon, 169 N. Y. Supp. 490

(1918) ; Rose v. Balfe, 223 N. Y. 481, 119 N. E. 842 (1918) ; Bogorad v.

Dix, 162 N. Y. Supp. 982 (1917) ; Hartnett v. Hudson, 165 N. Y. Supp.

1034 (1917); Lorenzo v. Steam Bakery, 165 N. Y. Supp. 847 (1917);

Milano v. Trading Co., N. Y. Supp. 26 (1917) ; Potts v. Pardee, 220 N. Y.

431, 116 N. E. 78 (1917) ; Stein v. Lyon, 163 N. Y. Supp. 380 (1917) ;

Farthing v. Strouse, 158 N. Y. Supp. 840 (1916) ; Freeman v. Hyman,

159 N. Y. Supp. 774 (1916) ; Ferris v. Sterling, 214 N. Y. 249, 108 N. E.
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406 (1915) ; Nemzer v. Auto Co., 154 N. Y. Supp. 116 (1915) ; Reilly v.

Connable, 214 N. Y. 586, 108 N. E. 853 (1915) ; Schreiber v. Matlack, 154
N. Y. Supp. 109 (1915) ; Hornstein v. Southern Boulevard R. Co., 138 N.
Y. Supp. 1080 (1913); Cullen v. Thomas, 135 N. Y. Supp. 22 (1912);
Kellogg v. Charity Foundation, 203 N. Y. 191, 96 N. E. 406 (1911) ; Mc-
Cann v. Davison, 130 N. Y. Supp. 473 (1911) ; Gershel v. White Express
Co., 113 N. Y. Supp. 919 (1909); Ingraham v. Stockamore, 118 N. Y.

Supp. 399 (1909) ; Cunningham v. Castle, 111 N. Y. Supp. 1057 (1908) ;
Lawson v. Wells Fargo Express Co., 113 N. Y. Supp. 647 (1908) Stewart
v. Baruch, 93 N. Y. Supp. 161 (1905) ; Curley v. Electric Co., 74 N. Y.

Supp. 34 (1902) ; Diel v. Brewing Co., 51 N. Y. Supp. 930 (1898) ; Spitzer
v. Express Co., 45 N. Y. Supp. 682 (1897) ; Doherty v. Lord, 28 N. Y.

Supp. 720 (1894) Svenson v. Steamship Co., 57 N. Y. 108 (1874); Mc-

Coun v. Railroad Co., 66 Barb. 338 (1873) ; Norris v. Kohler, 41 N. Y. 42

(1869).

NORTH CAROLINA

No pertinent statute.
Brown v. Wood, 201 N. C. 309, 160 S. E. 281 (1931) ; Lazarus v. Blue

Ridge Grocery Co., 201 N. C. 817, 161 S. E. 553 (1931); Jeffrey v.

Osage Mfg. Co., 197 N. C. 724, 150 S. E. 503 (1929) ; Goss v. Williams,
196 N. C. 213, 145 S. E. 169 (1928) ; Misenheimer v. Hayman, 195 N. C.

613, 143 S. E. 1 (1928) ; Robertson v. Aldrldge, 185 N. C. 292, 116 S. E.

742 (1923); Wallace v. Squires, 186 N. C. 339, 119 S. E. 569 (1923);
Freeman v. Dalton, 183 N. C. 538, 111 S. E. 863 (1922); Clark v.

Sweaney, 175 N. C. 280, 95 S. E. 568 (1918) ; Wilson v. Polk, 175 N. C.

490, 95 S. E. 849 (1918) ; Williams v. Blue, 173 N. C. 452, 92 S. E. 270

(1917) ; Linville v. Nissen, 162 N. C. 95, 77 S. E. 1096 (1913) ; Gaskins
v. Hancock, 156 N. C. 56, 72 S. E. 80 (1911).

NORTH DAKOTA

Comp. Laws of North Dakota (1913), � 2976q.
Carlson v. Hoff, 59 N. D. 393, 230 N. W. 294 (1930) ; Clark v. Feldman,

57 N. D. 741, 224 N. W. 167 (1929) ; Hedine v. Meyer et al., 57 N. D.

908, 224 N. W. 906 (1929) ; Parker Motor Co. v. Northern Packing Co.,
58 N. D. 685, 227 N. W. 227 (1929); Kohlman v. Hyland, 54 N. D.

710, 210 N. W. 643 (1926).

OHIO

No pertinent statute.
Riley v. Speraw, 42 Ohio App. 207, 181 N. E. 915 (1931); Goodyear

TiTe Co. v. Morhofer, 38 Ohio App. 143, 176 N. E. 120 (1930) ; Fach v.

Canton Yellow Cab Co., 36 Ohio App. 247, 173 N. E. 245 (1929) ; Cleve
land Ice Cream Co. v. Call, 28 Ohio App. 521, 162 N. E. 812 (1928);
Holmes v. Yellow Taxicab Co., 28 Ohio App. 382, 162 N. E. 710 (1928) ;
Sobolovitz v. Lubric Oil Co., 107 Ohio 204, 140 N. E. 634 (1923);

Schmidt v. Schwab, 17 Ohio App. 127 (1922); Bretzfelde v. Demaree,

102 Ohio 105, 130 N. E. 505 (1921); Rad v. Gamble, 13 Ohio App. 488

(1920); Elms v. Flick, 100 Ohio 186, 126 N. E. 66 (1919); Rosenberg v.
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Reynolds, 11 Ohio App. 66 (1918); Krippendorf v. Bonte, 9 Ohio App.
130 (1917); Denison v. McNorton, 228 Fed. 401 (C. C. A. 6th, 1916);
White Oak Goal Co. v. Rivoux, 88 Ohio 18, 102 N. B. 302 (1913).

OKLAHOMA

No pertinent statute.
De Camp v. Comerford, 134 Okla. 145, 272 Pac. 475 (1928); St. John

v. Ivers, 124 Okla. 215, 255 Pac. 706 (1927) ; Campbell v. Kirkpatrick,
120 Okla. 57, 249 Pac. 508 (1926); Carder v. Martin, 120 Okla. 179, 250
Pac. 906 (1926); Whitehorn v. Mosier, 119 Okla. 155, 245 Pac. 553

(1926); Echols v. Hurt, 116 Okla. 43, 243 Pac. 493 (1925); Lee v.

Pierce, 112 Okla. 212, 239 Pac. 989 (1925); Schmitt v. Kier, 111 Okla.

23, 238 Pac. 410 (1925); Traber v. House, 112 Okla. 273, 240 Pac. 729

(1925); Stump v. Montgomery, 101 Okla. 257, 226 Pac. 65 (1924);
Kramer v. Nichols Chandler Co., 93 Okla. 227, 220 Pac. 338 (1923);
McCullough v. Harshman, 99 Okla. 262, 226 Pac. 555 (1923); Boling
v. Asbridge, 84 Okla. 280, 203 Pac. 894 (1922) ; McNeal v. McKain, 33
Okla. 449, 126 Pac. 743 (1912).

OREGON

Laws of 1927, c. 364, � 2, and Obe. Code Ann. (1930) � 55-507
Judson v. Bee Hive Auto Service Co., 136 Ore., 297 Pac. 1050 (1931) ;

Millar v. Semler, 137 Ore. 610, 3 P. (2d) 987 (1931); Bowerman v.

Motor Coach System, 132 Ore. 106, 284 Pac. 579 (1930); Clark v.

Shea, 130 Ore. 195, 279 Pac. 539 (1929); Foster v. Farra, 117 Ore. 286,
243 Pac. 778 (1926); Ramp v. Osborne, 115 Ore. 672, 239 Pac. 112

(1925); Sather v. Giaconi, 110 Ore. 433, 220 Pac. 740 (1923); Rook v.

Schultz, 100 Ore. 482, 198 Pac. 234 (1921) ; Clark v. Jones, 91 Ore.
455, 179 Pac. 272 (1919) ; Doherty v. Hazlewood, 90 Ore. 475, 177 Pac.
432 (1919); West v. Kern, 88 Ore. 247, 171 Pac. 413 (1918); Houston
v. Keats, 85 Ore. 125, 166 Pac. 531 (1917) ; Kahn v. Home Tel. and Tel.
Co. of Ore., 78 Ore. 308, 152 Pac. 240 (1915).

PENNSYLVANIA

Stat, of 1931, � 1209.
Coates v. Com. Credit Co., 310 Pa. 330, 165 Atl. 377 (1933) ; Schroeder

v. Gulf Refining Co., 300 Pa 394, 150 Atl. 663 (1930); Martin v. Lip-
schitz, 299 Pa. 211, 149 Atl. 168 (1930); Talarico v. Furniture Co., 298
Pa. 211, 149 Atl. 883 (1929) ; Hartig v. American Ice Co. 290 Pa. 21, 137
Atl. 867 (1927); Piquet v. Wazelle, 288 Pa. 563, 136 Atl. 787 (1927);
Wallin i?. Katz, 86 Pa. Super. Ct. 586 (1926); Laubach v. Cooley, 283
Pa. 366, 129 Atl. 88 (1925) ; Felski v. Zeidman, 281 Pa. 419, 126 Atl. 794
(1924); Goater v. Klotz, 279 Pa. 392, 124 Atl. 83 (1924); Gojkovic v.

Wageley, 278 Pa. 579, 123 Atl. 466 (1924); Thatcher v. Pierce, 281
Pa. 16, 125 Atl. 302 (1924) ; Reed v. Bennett, 276 Pa 107, 119 Atl. 827
(1923); Sieber v. Rubs Bros. Ice Cream Co., 276 Pa. 314, 120 Atl. 272
(1923); Stroman v. Penn Motors Corp., 82 Pa. Super. Ct. 129 (1923);



PRESUMPTION VERSUS PROOF 809

Zondler v. Foster, 277 Pa. 98, 120 Atl. 705 (1923) ; Farbo v. Caskey, 272
Pa. 573, 116 Atl. 543 (1922); Markle v. Perot, 273 Pa. 4, 116 Atl. 542
(1922); Shaughnessy v. Director General of R. R., 274 Pa. 413, 118
Atl. 390 (1922); Treon v. W. A. Shipman, 275 Pa. 246, 119 Atl. 74
(1922); Buck v. Quaker City Cab Co., 75 Pa. Super. Ct. 440 (1921);
Theil v. "Wolfe, 77 Pa. Super. Ct. 312 (1921); Beatty v. Firestone Co.,
263 Pa. 271, 106 Atl. 303 (1919) ; Bell v. Jacobs, 261 Pa. 204, 104 Atl. 587
(1918) ; Holzheimer v. Lit. Bros., 262 Pa. 150, 105 Atl. 73 (1918) ; Kunkle
v. Thompson, 67 Pa. Super. Ct. 37 (1917); O'Malley v. Public Ledger
Co., 257 Pa. 17, 101 Atl. 94 (1917); Solomon v. Comm. Trust Co., 256
Pa. 55, 100 Atl. 534 (1917); Scheel v. Shaw, 252 Pa. 451, 97 Atl. 685
(1916); Williams v. Ludwig Floral Co., 252 Pa. 460, 97 Atl. 206
(1916); Luckett v. Reighard, 248 Pa. 24, 93 Atl. 773 (1915); Curran
v. Lorch, 243 Pa. 247, 90 Atl. 62 (1914); Haring v. Connell, 244 Pa.
439, 90 Atl. 910 (1914); Hazzard v. Carstairs, 244 Pa. 122, 90 Atl. 556
(1914); Bowling v. Roberts, 235 Pa. 89, 83 Atl. 600 (1912); Moon v.

Matthews, 227 Pa. 488, 76 Atl. 219 (1910); Lotz v. Hanlon, 217 Pa.
339, 66 Atl. 525 (1907); Sarver v. Mitchell, 35 Pa. Super. Ct. 69
(1907); Corpies v. Sand Co., 31 Pa. Super. Ct. 107 (1906); Hennessey
v. Baugh, 29 Pa. Super. Ct. 310 (1905); Connor v. Pa. R. R. Co., 24
Pa. Super. Ct. 241 (1904) ; Hershinger v. Pa. R. R. Co., 25 Pa. Super. Ct.
147 (1904); Kelton v. Fifer, 26 Pa. Super. Ct. 603 (1904); Simmons
v. Pa R. R. Co., 199 Pa St. 232, 48 Atl. 1070 (1901).

RHODE ISLAND

Pub. L. of 1929, c. 1429, � 10.

Byron v. Brown, � R. I. �, 163 Atl. 881 (1933); Staples v. Spel-
man, � R. I. �, 165 Atl. 783 (1933); Haining v. Turner Centre Sys
tem, 50 R. I. 481, 149 Atl. 376 (1930) ; Normandin v. Parenteau, 150
Atl. 460 (R. I. 1930); Mclver v. Schwartz, 50 R. I. 68, 145 Atl. 101

(1929) ; Callahan v. Weybosset Market Co., 47 R. I. 361, 133 Atl. 442

(1926) ; Burns v. Brightman, 44 R. I. 316, 117 Atl. 26 (1922) ; Giblin
v. Dudley Hardware Co., 44 R. I. 371, 117 Atl. 418 (1922) ; Berger v.
Watjen, 106 Atl. 740 (R. I. 1919) : Benn v. Forrest, 213 Fed. 763 (C.
C. A. 1st, 1914) ; Colwell v. Aetna Bottle & Stopper Co., 33 R. I. 531,
82 Atl. 388 (1912).

SOUTH CAROLINA

No pertinent statute.
Chantry v. Pettit Motor Co., 156 S. C. 1, 152 S. E. 753 (1930);

Snipes v. Ry. & Electric Corp., 151 S. C. 391, 149 S. E. Ill (1929);
Williamson v. Pike, 140 S. C. 376, 138 S. E. 831 (1927); Burbage v.

Curry, 127 S. C. 349, 121 S. E. 267 (1924) ; Keen v. Army Cycle Mfg. Co.,
124 S. C. 3'42, 117 S. E. 531 (1923); Osteen v. South Carolina Cotton
Oil Co., 102 S. C. 146, 86 S. E. 202 (1915) ; Davis v. Littlefleld, 97 S. C.
171, 81 S. E. 487 (1914).

SOUTH DAKOTA
No pertinent statute.
Pemberton v. Fritts, 56 S. D. 374, 228 N. W. 409 (1930) ; Hauge v.
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Tiffany Laundry Co., 48 S. D. 265, 203 N. W. 998 (1925); Chrestenson
v. Harms, 38 S. D. 360, 161 N. W. 343 (1917).

TENNESSEE

Tenn. Stat, of 1921, c. 162, � � 1, 2, appearing in sections 2701 and
2702 of the Tenn. Code of 1932.

Meinhardt v. Vaughn, 159 Tenn. 272, 17 S. W. (2d) 5 (1929); U. 8.

Fidelity & Guaranty Co. v. Allen, 158 Tenn. 504, 14 S. W. (2d) 725

(1929); Davis v. Newsome Auto Tire Co., 141 Tenn, 527, 213 S. W.
914 (1919); Frank v. Wright, 140 Tenn. 535, 205 S. W. 434 (1918);
King v. Smythe, 140 Tenn. 217, 204 S. W. 296 (1918); Goodman v.

Wilson, 129 Tenn. 464, 166 S. W. 752 (1914).

TEXAS

No pertinent statute.
Texas News Co. v. Lake, 58 S. W. (2d) 1044 (Tex. 1933); Stedman

Fruit Co. v. Smith, 28 S. W. (2d) 622 (Tex. 1930) ; Homan v. Borman,
19 S. W. (2d) 438 (Tex. 1929); Robert Oil Corp. v. Garrerr, 22 S. W.

(2d) 508 (Tex. 1929) ; Langford v. El Paso Baking Co., 1 S. W. (2d)
477 (Tex. 1927); Robertson v. Holden, 297 S. W. 327 (Tex. 1927);
Rosenthan Dry Goods v. Hillebrandt, 299 S. W. 665 (Tex. 1927) ; Wright
v. Maddox, 288 S. W. 560 (Tex. 1926) ; Browne v. Hanagriffe, 270 S. W.
890 (Tex. 1925) ; Way v. Guest, 272 S. W. 217 (Tex. 1925) ; Trachten-
berg v. Castillo, 257 S. W. 657 (Tex. 1924); Shrader v. Roberts, 255
S. W. 469 (Tex. 1923); Lang Co. v. Sheridan, 245 S. W. 467 (Tex.
1922) ; City Service Co. v. Brown, 231 S. W. 141 (Tex 1921) ; Parmele v.

Abdo, 215 S. W. 369 (Tex. 1919) ; Van Cleave v. Walker, 210 S. W. 767

(Tex. 1919) ; Gordon v. Texas and Pacific Mfg. Co., 190 S. W. 748 (Tex.
1916); Studebaker Bros. Co. v. Kitts, 152 S. W. 464 (Tex. 1912).

UTAH

No pertinent statute.
Woody v. Utah Power and Light Co., 54 F. (2d) 220 (CCA. 10th,

1931); Wilcox v. Wunderlich, 73 Utah 1, 272 Pac. 207 (1928); Booth

v. Nelson, 61 Utah 239, 211 Pac. 985 (1922) ; New York Plate Glass Ins.

Co. v. Martines, 55 Utah 292, 184 Pac. 819 (1919); Ferguson v. Rey
nolds, 52 Utah 593, 176 Pac. 267 (1918); Wright v. Intermountain Mo

tor Car Co., 53 Utah 176, 177 Pac. 237 (1918) ; McFarlane v. Winters
et al., 47 Utah 598, 155 Pac. 437 (1916); Ferguson v. Winter, 46 Utah

321, 150 Pac. 299 (1915); Fowkes v. Threshing Machine Co., 46 Utah

502, 151 Pac. 53 (1915).

VERMONT

No pertinent statute.
Ronan v. Turnbull Co., 99 Vt. 280, 131 Atl. 788 (1926); Gutzwiller v.

American Tobacco Co., 97 Vt. 281, 122 Atl. 586 (1923).
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VIRGINIA
No pertinent statute.
Bivens v. Manhattan For Hire Car Corp., 156 Va. 483, 159 S. E. 395

(1931); Barnes v. Hampton, 149 Va. 740, 141 S. E. 836 (1928); Crow-
ell v. Duncan, 145 Va. 489, 134 S. E. 576 (1926) ; Kidd v. De Witt, 128
Va. 438, 105 S. E. 124 (1920) ; Blair v. Broadwater, 121 Va. 301, 93 S. E.
(1917); Cohen v. Meador, 119 Va. 429, 89 S. E. 876 (1916).

WASHINGTON

Wash. Comp. Stat. (Remington, 1922) � 5563; Code of 1915, � 5562-37.
Mitchell v. Nalley's, Inc., 163 Wash. 183, 300 Pac. 526 (1931);

Schnebly v. Bryson, 158 Wash. 250, 290 Pac. 849 (1930); Hager v.

Lenzie, 152 Wash. 611, 278 Pac. 673 (1929); Feldtman v. Russak, 141
Wash. 287, 251 Pac. 572 (1926); Griffin v. Smith, 132 Wash. 624, 232
Pac. 929 (1925) ; Anning v. Rothschild, 130 Wash. 232, 226 Pac. 1013

(1924) ; Davis v. Slocomb, 288 Fed. 352 (C. C. A. 9th, 1923) ; Verna-

relli v. Sweikert, 123 Wash. 694, 213 Pac. 482 (1923); Mitchell v.

Churches, 119 Wash. 547, 206 Pac. 6 (1922) ; Savage v. Donovan, 118
Wash. 692, 204 Pac. 805 (1922); Samuels v. Holstein Dairy Co., 115
Wash. 343, 197 Pac. 24 (1921) ; Olson v. Clark, 111 Wash. 691, 191 Pac.
810 (1920); Moore v. Roddie, 106 Wash. 548, 180 Pac. 879 (1919);
Singer v. Metz, 107 Wash. 562, 182 Pac. 614, 186 Pac. 327 (1919);
Babbitt v. Seattle School Dist., 100 Wash. 392, 170 Pac. 1020 (1918) ;
Peters v. Casualty Co., 101 Wash. 208, 172 Pac. 220 (1918); George v.

Carstens Packing Co., 91 Wash. 637, 158 Pac. 529 (1916); Birch v.

Abercrombie, 74 Wash. 486, 133 Pac. 1020 (1913); Ludberg v. Barg-
hoorn, 73 Wash. 476, 131 Pac. 1165 (1913); McCanna v. Silke, 75 Wash.

383, 134 Pac. 1063 (1913); Feroglio v. Paulsen, 73 Wash. 417, 131 Pac.
1163 (1913); Purdy v. Sherman, 74 Wash. 309, 133 Pac. 440 (1913);
Burger v. Taxicab Co., 66 Wash. 676, 120 Pac. 519 (1912); Delano v.

La Bounty, 62 Wash. 595, 114 Pac. 434 (1911); Kneff v. Sanford, 63

Wash. 503, 115 Pac. 1040 (1911) ; Knust v. Bullock, 59 Wash. 141, 109

Pac. 329 (1910).
WEST VIRGINIA

No pertinent statute.
Ercole v. Daniel, 105 W. Va. 118, 141 S. E. 631 (1928); Smith v.

Abbott, 106 W. Va. 119, 145 S. E. 596 (1928); Loudin v. Kanawha Ice

Co., 93 W. Va. 538, 117 S. E. 225 (1923); Jones v. Cook, 90 W. Va.

710, 111 S. E. 828 (1922) ; Goff v. Clarksburg Dairy Co., 86 W. Va. 237,
103 S. E. 58 (1920).

WISCONSIN

No pertinent statute.
Christiansen v. Schenkenberg, 204 Wis. 323, 236 N. W. 109 (1931) ;

Gehloff v. Kandler, 204 Wis. 464, 234 N. W. 717 (1931); Kruse v. Wie-

gand, 204 Wis. 195, 235 N. W. 426 (1931) ; Novak v. Zastrow, 200 Wis.

394, 228 N. W. 473 (1930); Borger v. McKeith, 198 Wis. 315, 224 N. W.

103 (1929); Verheyen v. Trettin, 200 Wis. 205, 227 N. W. 861 (1929);
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Buchholz v. Kastner, 193 Wis. 224, 213 N. W. 329 (1927); Enea v.

Pfister, 180 Wis. 329, 192 N. W. 1018 (1923) ; Hiroux v. Baum, 137 Wis.

197, 118 N. W. 533 (1908); Schaefer v. Osterbrink, 67 Wis. 495, 30

N. W. 922 (1886) ; Gerbardt v. Swaty, 57 Wis. 24, 14 N. W. 851 (1882).

WYOMING

Comp. Stat, of 1920, � 3484, appearing in Wyo. Rev. Stat, of 1931,
� 72-119.
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THE SUPREME COURT OF THE UNITED STATES

THE Supreme Court during March and April an

nounced decisions in cases involving the extent of pow
er of the Federal Trade Commission, the validity of certain
orders of the Interstate Commerce Commission and the ef

fect of the Emergency Railroad Transportation Act of 1933
upon other orders of the Commission, questions of state and
municipal taxation, state insurance statutes and the in

terpretation of policy terms, the validity of certain bank

ruptcy liens, and the caution required of motorists at rail

road grade crossings. Among the more important of these
are the following :

813
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Federal Trade Commission

A close limitation of the power of the Federal Trade Com
mission over alleged violators of the Clayton Act 1 was im
posed by the Court in deciding the case of Arrow-Hart and
Hegeman Co. v. Federal Trade Commission.2 The opinion,
written by Mr. Justice Roberts and concurred in by Mr.
Justices Van Devanter, McReynolds, Sutherland, and Butler,
held that the Commission did not have the power to order
the divestiture of assets by a corporation formed by the
merger of competing concerns. The dissenting opinion of
Mr. Justice Stone, in which the Chief Justice and Mr. Jus
tices Brandeis and Cardozo joined, declared the transaction
"an artifice and subterfuge designed in an attempt to evade
the Clayton Act, to perpetuate the elimination of competi
tion. ***** These considerations," it concluded, "de
mand our rejection of the contention that an offender
against the Act, properly brought before the Commission
and subject to its order, can evade its authority and defeat
the statute by taking refuge behind a cleverly erected screen

of corporate dummies."

Aside from the limitation of the Commission's power,
the ruling may have added significance because of the wide
delegation of authority to administrative bodies under
"New Deal" legislation. The Court's restriction of such

power to the letter of the law rather than its intent may
at some future date prove of decisive moment.

Interstate Commerce Commission

Orders of the Interstate Commerce Commission di

recting the Pennsylvania Railroad and the Pennsyl
vania Company to divest themselves of stock holdings in
the Wabash and Lehigh Valley Railroads, were set aside

by an equally divided Court in affirming without opinion a

decree of the Third Circuit Court of Appeals.3 Mr. Justice

i 38 Stat. 730 (1914), 15 TJ. S. C. � 18 (1926).
2 No. 363, Oct. Term, 1933, decided Mar. 12, 1934.
s Interstate Commerce Commission v. Pennsylvania Railroad, et al.,

No. 361, affirmed Mar. 19, 1934.
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Roberts took no part in the consideration of the case. The
Commission based its order on the ground that the acquisi
tion of the stock�in anticipation of a consolidation of va
rious railroad systems under the 1920 Transportation Act *
�lessened competition in violation of Section 7 of the Clay
ton Act. The court below, however, held that the purchase
of the stock had been made for investment purposes. This
holding was affirmed by the equal division of the Supreme
Court in the appeal brought by the Commission.
The Court, through the Chief Justice, ruled in a second

case that the Emergency Railroad Transportation Act of
1933 5 does not affect the power of the Commission to pro
tect an interstate railroad system from unjust discrimina
tion resulting from lower intrastate rates fixed by state
commissions.6 Nor does the Act prevent the Commission
itself, in such instances prescribing the intrastate rates.
This is the first decision of the Court involving recent Fed
eral emergency legislation.

State and Municipal Taxation

Another ruling that a state may use its taxing authority
to aid certain industries, even to the detriment of others,
was made by the Court in upholding the right of the State
of Washington to impose an excise tax of fifteen cents a

pound on butter substitutes sold within the state.7 Mr. Jus
tice Sutherland, who delivered the unanimous decision of
the Court, declared that if it is established that the tax

imposed is not arbitrary, judicial inquiry will not be di
rected toward its secondary effects or the collateral pur
poses of the legislature in levying a tax within its lawful

prerogative. That a prohibition instead of a tax was in
tended may not be inferred solely from its heavy burden.
An occupational tax levied by a city in Mississippi upon

cotton dealers who ship the cotton beyond the state was

4 41 Stat. 484 (1920), 49 U. S. C. � � 12-15 (1926).
5 48 Stat. 211 (1933), 49 U. S. C. Sttpp. VII � � 250-252 (1933).
e State of Florida, et al. v. United States, et al., No. 342, decided

Apr. 2, 1934.
7 a. Magnano Co. v. Hamilton, etc., No. 589, decided Apr. 2, 1934;

noted in Recent Decisions, infra p. 862.
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held not to violate the commerce clause in the case of Chas-
saniol v. City of Greenwood* Mr. Justice Brandeis, in deliv

ering the opinion, pointed out that the fact that the cotton,
when bought by the dealer, is destined for ultimate ship
ment beyond the state does not make the tax a burden upon
interstate commerce. It had been proposed that the dealer
was the instrumentality by which the interstate transac
tion was initiated. Each step in the preparation for the sale
and shipment of the cotton in interstate or foreign com

merce, the Court said, was local to Mississippi, and persons

engaged in performing any such local transactions may be

subjected to an occupational tax.
Statements of the Court in these decisions have height

ened the controversial discussion of the Bankhead Cotton
Control9 measure recently passed by Congress. Although
the opinion in the first case cannot be decisive of the con

stitutionality of the Bankhead Bill, or proposals for similar
regulation of agricultural production through the medium
of the Federal taxing authority, it is being cited by both
the advocates and opponents of such measures. In the sec

ond case, the statement that the ginning of cotton destined
for ultimate shipment in interstate commerce is local and
preparatory, may have more immediate effect upon the
Bankhead Bill. It would appear that the Bill, if construed
as regulatory rather than revenue-raising, may not be sus

tained as an exercise of the Federal authority to control in
terstate commerce.

Decisions of possibly momentous importance to public
utility companies competing with municipally-owned plants
were given in two cases concerning a tax levied by the City
of Seattle.10 The Court held that although the city owns

and operates a municipal electric light and power plant, it
is within its rights in subjecting privately-owned corpora
tions competing with the municipal enterprise to a privilege
tax on their gross incomes. Mr. Justice Stone wrote the
opinions; in each case, Mr. Justice Van Devanter wrote

� No. 428, decided Mar. 12, 1934.
� Pub. No. 169, 73d Cong. 2d Sess. (1934).
i" Puget Sound Fower and Light Co. v. City of Seattle, No. 344, de

cided Mar. 19, 1934; Seattle Gas Co. v. City of Seattle, No. 359, decided
Mar. 19, 1934.
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a concurring opinion in which Mr. Justices McReynolds,
Sutherland, and Butler joined. The appellant corporations
argued that if the Court should sustain the tax, the munici
pality could place an even higher levy and thus destroy com
petition. Such a power, they claimed, would give to Seat
tle the right to "annihilate appellants to the direct aid and
benefit of the city". The Court, however, held that the fact
of the competition of the municipal plant, not subject to the
tax, did not make the taxing ordinance unconstitutional as
a denial of equal protection, or a deprivation of property
without due process. Nor was it void as an impairment of
the obligation of the appellants' franchises.
The decisions in effect permit a city operating a utility in

competition with private industry to increase the operating
expense of its competitor and thereby obtain a decided ad

vantage insofar as rates are concerned.
In a fourth case, it was held that an Iowa motor Vehicle

fuel tax, collectible by distributors, does not violate the
commerce clause as applied to gasoline imported from other
states and used in Iowa.11 Nor is the tax discriminatory
against the importer�it is not imposed upon him for the

privilege of importing, but falls upon the local use after the
importation has ended. This decision of the Court was given
by Mr. Justice Roberts.

Insurance�Policy Terms and State Statutes

A decision of interest to all holders of life insurance was

announced in the case of Aschenbrenner v. TJ. S. Fidelity,
etc. Co.12 In it the Court held that such a person, having a

ticket for transportation, is a "passenger" while standing
on the car step, within the meaning of a clause in a life in

surance policy providing double indemnity if the insured
is killed by accident while a passenger on a railroad train.

Through Mr. Justice Stone, the Court further declared that
the word "passenger" within the meaning of the policy can

not be restricted to the technical meaning assigned to it by
the law of carriers, since the interpretation of a contract

11 Monamotor Oil Co. v. Johnson, etc., No. 555, decided Apr. 2, 1934.
12 No. 578, decided Apr. 2, 1934.
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is involved and the Court is concerned with the sense in
which the words of the contract are used.
Mississippi statutes construed to vitiate conditions prece

dent to recovery on insurance policies entered into in other
states were held, in the case of Hartford Accident etc. Co.,
et al. v. Delta and Pine Land Co.,13 to contravene due proc
ess. Mr. Justice Roberts, who wrote the opinion, said that
a state cannot extend the effect of its laws beyond its bor
ders so as to destroy or impair the rights of citizens of
other states to make a contract not operative within its
jurisdiction, and lawful where made. Nor may it, in an

action based upon such a contract, enlarge the obligations
of the parties to accord with every local policy solely upon
the ground that one of the parties is its own citizen.

Bankruptcy Liens

A judgment creditor in Pennsylvania who made a levy,
even though for the one purpose of acquiring a lien, and did
not sell until seventeen months later when he directed the
sheriff to advertise the goods for sale nine days before an

involuntary proceeding in bankruptcy was filed against the
debtor, had a lien on the proceeds of the goods levied upon."
Mr. Justice Sutherland said for the Court that the effect
of the order was to revive the priority of the lien, not to
create a new one. Since the lien had attached long prior to
the commencement of the four months' period preceding the
filing of the petition in bankruptcy, it was not affected by
the provisions of Section 67 (f) of the Bankruptcy Act15
which declare null and void all liens obtained within this

period.
Contributory Negligence

Motorists are not required to leave their cars at grade
crossings to see whether a train is approaching. All that
is necessary, the Court held in the case of Pokora v. Wabash

Railway Co.,16 is that they stop, look, and listen. Mr. Jus-

13 No. 659, decided Apr. 9, 1934.
� Minnich v. Gardner, et al., No. 669, decided Apr. 2, 1934.
15 30 Stat. 544 (1898), 11 U. S. C. � � 1-111 (1926).
is No. 585, decided Apr. 2, 1934; noted in Recent Decisions, infra

p. 869.
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tice Cardozo, in delivering the opinion, distinguished the
earlier case of Baltimore and Ohio Railway Co. v. Good
man,1,1 upon which the lower court rested its judgment. He
said that a motorist, whose view of the railroad track is ob
structed, may rely upon the duty of the approaching train
to sound a warning�he may assume, to some extent at
least, that a train will not approach the crossing without
sounding a warning signal.

Cases Recently Docketed

Included among the cases recently docketed with the
Court are several of more than passing interest. They may
be summarized:
The important question of whether the National Indus

trial Recovery Act 18 can be constitutionally applied to regu
late local, intrastate business transactions has been pre
sented in the case of United States v. Smith, et al.19 Im
mediately involved is the validity of certain indictments
charging criminal conspiracy to violate the Petroleum Code
and the regulations issued by the Oil Administrator.
Whether or not the Court will find occasion through this
case to pass directly upon the constitutionality of the Re
covery Act itself, and not merely upon the validity of its
instant application, is conjectural. The possible results of
a decision either way attach an appreciable significance to
the outcome of this litigation.
The validity of an order of the Interstate Commerce Com

mission granting a certificate of public convenience and
necessity authorizing railroad construction in a territory
already served, has been challenged in the case of Indian

Valley Railroad Co. v. United States, et al.20 It is alleged
that the action of the Commission, by which the Western,
Pacific Railroad may extend its lines, join the Great North
ern Railway, and permit the latter to enter California, de

prives the appellant of its property without due process.

� 275 U. S. 66 (1927).
iM8 Stat. 195 (1933), 15 U. S. C. Stjpp. VII � � 701-712 (1933).
i� No. 869, probable jurisdiction noted Mar. 19, 1934.
so No. 867, probable jurisdiction noted Apr. 2, 1934.
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A North Dakota statute authorizing the governor of the
state to place an embargo on grain shipped from the state,
whenever the market price shall make the return therefrom

confiscatory, has been questioned in another case.21 Also
under attack is the validity of an embargo so placed last
fall upon operators of elevators intending to transport grain
to terminal markets outside the state. The appeal is based

upon the alleged violations of the commerce and due proc
ess clauses.
Certiorari has been granted for a review of a holding

by the New York Court of Appeals that income from rentals
of real estate in another state may not be taxed as income
to a resident of New York.22 The New York Tax Commis
sion ruled the income taxable, but the state court set aside
the imposition as constituting, in substance, a tax on the
real property itself. The imposition has been challenged
under the due process clause.
The Court also has before it an appeal from a permanent

injunction against police seizure of slot-machines in New
York City.23 The action arose out of the efforts of the new

city administration to suppress alleged gambling devices
and the decisions of the lower Federal courts sustaining
an order enjoining police officials from accomplishing this
purpose. The influence of racketeers and other undesir
ables in the operation of the machines, as well as the diffi
culties of present-day law enforcement, are stressed in the
briefs submitted by counsel for the city. The appellee con

tends that its machines are not gambling devices, that a
Federal equity court may properly take jurisdiction in re

straining police officials who "arbitrarily invade" property
rights, and that there is no conflict among the Second, Fifth,
and Tenth Circuit Courts on the matter involved.

W. B. S.

21 Langer, etc. v. Grandin, etc. Co., No. 847, probable jurisdiction
noted Mar. 19, 1934.

22 Lynch, et al. v. People, etc., No. 831, cert, granted Apr. 2, 1934.
23 O'Ryan, etc. v. Mills Novelty Co., No. 815, cert, granted Apr. 2,

1934.
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FEDERAL LEGISLATION

Federal Cotton Production Control,�The
bankhead bill

THE latest steps taken by the Federal Government in its
broad program of legislation designed to cure our eco

nomic ills is embodied in the so-called Bankhead Cotton Con
trol Bill.1 This Act passed the House of Representatives on

March 19, 1934, and the Senate, on March 28, 1934, passed
the measure with amendments. Upon its signing by the
President, April 21, 1934, the Bill became effective as law.
The Bill empowers the Secretary of Agriculture to levy a

tax on the ginning of all cotton not exempted under its pro
visions. He is empowered, however, to allot to each farm
engaged in the cultivation and production of cotton a cer

tain amount of cotton upon which no tax is levied. In de
termining the necessary allotment to be made, the Secre
tary of Agriculture is directed to ascertain from an investi
gation of the available supply of cotton and the probable
market requirements, the quantity of cotton that should be
allotted. For the crop year 1934-1935, ten million bales is
fixed as the maximum amount of cotton of the crops har
vested in that crop year that may be marketed exempt from
payment of the tax. Under Section 5(a), when the allot
ment has been made, the Secretary of Agriculture is em

powered to apportion to the several cotton-producing States
the number of tax-exempt bales that may be marketed in
each State, which number is to be determined by the ratio
set out in that section. Subsection (b) of Section 5 em

powers him to apportion the amount allotted to each State

among the counties of the State on a similar basis and ra

tio, and Section 7 (a) sets forth the basis and ratio at

which he shall apportion the amount allotted to each county
among the farms situated in such county.
The Act, as passed by the House of Representatives, was

to be effective only with respect to the crop years 1934-1935
and 1935-1936, with power in the President, if he should
find that the economic emergency continues or is likely to

i H. R. 8402, 73d. Cong. 2d. Sess.
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continue to exist, to declare it effective with respect to the
crop year 1936-1937. The Senate Amendment limits the

operation of the Act to the crop year 1934-1935.
The exemptions from the tax are set out in Section 4 (e)

of the Act. They are : 1. Cotton harvested by any publicly-
owned experimental station or agricultural laboratory. 2.
An amount of cotton harvested in any crop year from each
farm equal to its allotment. 3. Cotton harvested prior to
the crop year 1934-1935. A fourth exemption added to the
Act by the Senate Amendment exempts cotton having a sta

ple of one and one-half inch in length, or longer.
The constitutional questions presented by the Bill would

seem to be three in number. The first and most important
is, whether the Bill can be sustained as an exercise of the

taxing power of the Federal Government, or whether it is
an attempt illegally to regulate the production of cotton
within the cotton-producing States, under the guise of a
tax measure. Before this question can be settled it must be
determined whether cotton at the gin is property within the

sphere of interstate or foreign commerce and properly
within the control of the Federal Government. It is sub
mitted that cotton at the gin is not, at that point, within the

sphere of interstate or foreign commerce, despite the fact
that it is contemplated that the cotton is to be shipped out
of the State.2 In the case of Kidd v. Pearson,3 the Supreme
Court, in upholding the power of a State to enact a statute

prohibiting the manufacture of intoxicating liquors within
its limits, even though the distiller intended to export them
when manufactured, said :

"If it be held that the term [interstate commerce] includes the

regulation of all such manufactures as are intended to be the

subject of commercial transactions in the future, it is impossible
to deny that It would also include all productive industries that

contemplate the same thing. The result would be that Congress
would be Invested, to the exclusion of the States, with the power

to regulate, not only manufactures, but also agriculture, horti-

2United States v. E. C. Knight Co., 156 U. S. 1 (1895); Kidd v.

Pearson, 128 TJ. S. 1 (1888) ; Federal Compress & Warehouse Company,
et al. v. McLean, 290 U. S.� (January 3, 1934) ; Chassaniol v. Green

wood, 291 U. S.� (March 12, 1934).
3 Supra note 2 at 21.
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culture, stock raising, domestic fisheries, mining�in short, every
branch of human industry. For is there one of them that does
not contemplate, more or less clearly, an interstate or foreign
markef? * * * The power being vested in Congress and denied
to the States, it would follow as an inevitable result that the duty
would devolve on Congress to regulate all of these delicate, multi
form, and vital interests�interests which in their nature are

and must be, local in all the details of their successful manage
ment."

Fuller, C. J., in United States v. E. C. Knight Co.* said :

"Commerce succeeds to manufacture and is not a part of it.
� * * The fact that an article is manufactured for export to an

other State does not of itself make it an article of interstate com

merce."

In its most recent expression upon the subject, the Su
preme Court, speaking through Mr. Justice Brandeis, in the
case of Chassaniol v. City of Greenwood,5 used these words :

"Ginning cotton, transporting it to Greenwood, and warehous

ing, buying and compressing it there, are each, like the growing
of it, steps in preparation for the sale and shipment in interstate

or foreign commerce. But each step prior to the sale and ship
ment is a transaction local to Mississippi, a transaction in intra

state commerce."

In order to sustain the measure as a valid excise tax,
the purpose of the Legislature in enacting it must be sought.
The Bill on its face contains a declaration of policy, set out
in Section 1. It is declared:

"That in order to relieve the present acute economic emergency

in that part of the agricultural industry devoted to cotton pro

duction and marketing by diminishing the disparity between prices
paid to cotton producers and persons engaged in cotton market

ing and prices of other commodities, and by restoring purchasing
power to such producers and persons so that the restoration of

the normal exchange in interstate and foreign commerce of all

commodities may be fostered, and to raise revenue to enable the

payment of additional benefits to cotton producers under the Agri
cultural Adjustment Act�

It is hereby declared to be the policy of Congress to promote

* Supra note 2 at 12, 13.
s Supra note 2.
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the orderly marketing of cotton in interstate and foreign com

merce; to enable producers of such commodity to stabilize their

markets against undue and excessive fluctuations, and to pre

serve advantageous markets for such commodity, and to prevent
unfair competition and practices in putting cotton into the chan

nels of interstate and foreign commerce and to more effectively
balance production and consumption of cotton."

The report of the Committee on Agriculture of the House

of Representatives,6 containing an explanation of the Bill,
states the policy of the Legislature, as expressed in Section
1 of the Bill, to be, "To foster and protect interstate and for

eign commerce in cotton and to raise revenue to permit ad
ditional benefits to be paid under the Agricultural Adjust
ment Act to cotton producers." It is evident, therefore,
from this declaration of policy, that the real purpose of

Congress enacting the law Was to control cotton produc
tion in the United States and only incidentally to raise rev
enue. It was held in Bailey v. Drexel Furniture Co.? that

an Act of Congress which clearly, on its face, is designed
to penalize and thereby to discourage or suppress, con

duct the regulation of which is reserved by the Constitu
tion exclusively to the States, cannot be sustained under
the Federal taxing power by calling the penalty a tax. Mr.

Chief Justice Taft, speaking for the Court, used the fol

lowing language :

"Where the sovereign enacting the law has the power to im

pose both tax and penalty, the difference between revenue produc
tion and mere regulation may be immaterial, but not so when one

sovereign can impose a tax only, and the power of regulation rests

in another. Taxes are occasionally imposed in the discretion of

the legislature on proper subjects with the primary motive of

obtaining revenue from them and with the incidental motive of

discouraging them by making their continuance onerous. They
do not lose their character as taxes because of the incidental

motive. But there comes a time in the extension of the penaliz
ing features of the so-called tax when it loses its character as such

and becomes a mere penalty with the characteristics of regula
tion and punishment. Such is the case in the law before us."

� H. R. Rep. No. 876, 73d Cong. 2d. Sess., at 3.
7 259 U. S. 20, 38 (1922). Veazie Bank v. Fenno, 8 Wall. 533 (1869);

McCray v. United States, 195 U. S. 27 (1904); Flint v. Stone Tracy
Co., 220 U. S. 107 (1910) ; United States v. Doremus, 249 U. S. 86 (1919),
distinguished.
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However, should the Bill be sustained as a valid Federal
tax, the additional question as to the validity of the exemp
tion from the tax set out in Section 4 (e) , would arise. The
power of Congress to impose excise taxes is limited only
in that they must be uniform in their operation, and that
they do not operate to deprive those subjected to them of
their property without due process of law.8 The uniform
ity required has been held to mean uniformity in a geo
graphical sense, and not an intrinsic uniformity. In Bil

lings v. United States,9 the Court pointed out that :

"It has been conclusively determined that the requirement of

uniformity which the Constitution imposes upon Congress in the

levy of excise taxes is not an intrinsic uniformity, but merely a

geographical one."

The Bill does not appear objectionable upon this ground,
and it is extremely doubtful that the Supreme Court would
hold it to be so.

The third constitutional objection which might be made
to the Act is that it provides for an unlawful delegation to
the Secretary of Agriculture of the legislative functions of
Congress. The limitation upon the power of Congress to

delegate its authority is well expressed by Cooley in his
Constitutional Limitations. He writes:

"One of the settled maxims in constitutional law is that the

power conferred upon the legislature to make laws cannot be

delegated by that department to any other body or authority.
Where the sovereign power of the State has located the author

ity, there it must remain, and by that constitutional agency

alone the laws must be made until the constitution itself is

changed."1"

There is, however, one well-recognized exception to this

general rule. The legislature mlay grant a discretionary
authority to an administrative official to establish adminis
trative rules and regulations, fixing in detail the manner

� McCray v. United States, supra note 7 ; Billings v. United States,
232 U. S. 261, 282 (1914); Flint v. Stone Tracy Co., supra note 7;
Knowlton v. Moore, 178 U. S. 41 (1900).

8 232 U. S. 261, 282 (1914).
io Cooley, Constitutional Limitations (8th ed. 1927) 224.
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in which the requirements of the statute are to be met,
and the rights created under it are to be enjoyed.11 In
United States v. Grimaud,12 the power of Congress to em

power the Secretary of Agriculture to adopt rules and regu
lations concerning the use of forest reserves was upheld.
The Court, in stating the governing principle, said :

"From the beginning of the Government various acts have
been passed conferring upon executive officers power to make
rules and regulations�not for the government of their depart
ments, but for administering the laws which did govern. None
of these statutes could confer legislative power. But when Con

gress had legislated and indicated its will, it could give to those
who were to act under such general provisions 'power to fill up
the details' by the establishment of administrative rules and reg

ulations, the violation of which could be punished by fine or im

prisonment fixed by Congress, or by penalties fixed by Congress
or measured by the injury done.
Thus it is unlawful to charge unreasonable rates or to discrim

inate between shippers, and the Interstate Commerce Commission
has been given authority to make reasonable rates and to ad
minister the law against discrimination. Int. Com. Comm. v. III.
Cent. R. R., 215 U. S. 452; Int. Com. Comm. v. Chicago Rock Is

land, etc. R. R., 218 U. S. 88. Congress provided that after a given
date only cars with drawbars of uniform height should be used in

interstate commerce, and then constitutionally left to the Com
mission the administrative duty of fixing a uniform standard.
St. Louis & Iron Mountain R. R. v. Taylor, 210 U. S. 281, 287. In
Union Bridge Co. v. United States, 204 U. S. 364; In re Kollock,
165 U. S. 526; Buttfleld v. Stranahan, 192 U. S. 470, it appeared
from the statutes involved that Congress had either expressly or

by necessary implication made it unlawful, if not criminal, to
obstruct navigable streams; to sell unbranded oleomargarine; or

to import unwholesome teas. With this unlawfulness as a predi
cate the executive officers were authorized to make rules and

regulations appropriate to the several matters covered by the
various Acts. A violation of these rules was then made an offense

punishable as prescribed by Congress. But in making these reg
ulations the officers did not legislate. They did not go outside
of the circle of that which the Act itself had affirmatively re

quired to be done, or treated as unlawful if done. But confining
themselves within the field covered by the statute they could adopt
regulations of the nature they had thus been generally authorized

" Mahler v. Eby, 264 U. S. 32 (1924) ; Hampton v. United States, 276
U. S. 394 (1928).
"220 U. S. 506, 517, 518 (1911).
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to make, in order to administer the law and carry the statute into
effect."

In Union Bridge Co. v. United States,13 Mr. Justice Har
lan, speaking- for the Court, said :

"By the statute in question Congress declared in effect that

navigation should be freed from unreasonable obstructions aris

ing from bridges of insufficient height, width of span or other
defects. It stopped, however, with this declaration of a general
rule and imposed upon the Secretary of War the duty of ascer

taining what particular cases came within the rule prescribed by
Congress, as well as the duty of enforcing the rule in such cases.

In performing that duty the Secretary of War will only execute the

clearly expressed will of Congress, and will not, in any true sense,

exert legislative or judicial power."

Although the powers conferred upon the Secretary of Ag
riculture by the Act are rather broad, they are administra
tive rather than discretionary, and it is submitted that un
der the authority of the Grimaud case,1* and the cases of
Mahler v. Eby,15 and Hampton v. United States,16 the Act
could not be successfully attacked on that constitutional

ground.
G. A. C, JR., and C. K. H.

Federal Labor Law Under the Commerce Power

Enacting laws for the labor cause is no longer an

incidental activity of our Congress. During the last two

years labor legislation has acquired a classification as

a major enterprise of our national legislators. It was two

years ago that the Anti-Injunction Act1 first appeared on

the federal statute books. One short year ago the much-

discussed Section 7 (a) of the National Industrial Recovery
Act2 received legislative approval. By the first of these

is 204 U. S. 364, 386 (1907).
14 Supra note 12.
is Supra note 11.
is Supra note 11.

147 Stat. 70 (1932), 29 TJ. S. C. Supp. VI � 101 et seg. (1932). See

(1933) 21 Georgetown Law Journal 344.

2 48 Stat. 195, 198 (1933), 15 U. S. C. Supp. VII � 707(a) (1933).
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two enactments the jurisdiction of the federal courts to

issue injunctions in labor controversies was greatly re

stricted. The enforcement of "yellow dog" contracts by the

equity courts was prohibited. By the latter law every em

ployer's code agreement under the National Industrial Re

covery Act required the employer to acknowledge the right
of employees to organize and to bargain collectively, and
required the employer to dissociate himself from the
workers' organizations.3 And this year, before the legisla
tive session is completed, a new chapter seems likely to be
added to the labor law title of the Code. This chapter is the
proposed Labor Dispute Act 4 now under public and Con

gressional discussion.
Perhaps an explanation of the rather bitter controversy

which the Labor Dispute Act has aroused, serves best to
illuminate the purpose and intent of the drafters of the
Act.
The fact of the matter is that Section 7 (a) of the N.R.A.

has been found wanting and ineffectual, at least by those

strongly partial to the labor cause. Section 7 (a) , in keep
ing with the breadth of the other provisions of the National
Industrial Recovery Act, something new in national labor
legislation. It was an innovation, insofar as all prior
federal legislation of this nature was concerned, in that it
did not seek to achieve its purpose by limitations upon the
jurisdiction of the courts or by providing a rule of inter
pretation for master-and-servant contracts. Section 7 (a)
provides directly for the principle of collective bargaining
by the employees with their employers. More significantly,
this labor clause seeks to insure that there shall be bar
gaining in fact and not in form alone by eliminating any
"interference, restraint, or coercion" which the employers
may endeavor to exercise over their employees. The "com
pany union" is mentioned specifically as a form of labor
organization which employees must not be forced to join.

3 Ibid. "Every code of fair competition, agreement, and license ap
proved, prescribed, or issued under this title shall contain the follow
ing conditions: (1) That employees shall have the right to organize
and bargain collectively * * *; (2) That no employee and no one

seeking employment shall be required as a condition of employment
to join any company union * * *."

* S. 2926, 73d Cong. 2d Sess.
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In June, 1933, when the N.R.A. became effective, and un
der the President's Reemployment Agreement pending the
approval of the permanent codes, it was thought that em
ployers would finally conform to the collective bargaining
principle in full by virtue of their signing codes, all of
which required the acceptance of collective bargaining as

an every-day practice. Following immediately upon the
enactment of the N.R.A., however, it was discovered that
the labor controversy of generations past could not be solved
by Section 7(a), with its generalized provisions and depend
ence upon mutual agreement as a method of enforcement.
By an executive order of August 5, 1933, a National Labor
Board was created "to pass promptly on any case of hard

ship or dispute that may arise from interpretation or ap

plication of the President's Reemployment Agreement."
This authorization was extended by an executive order on
December 16th to deal with similar controversies arising
urider the codes. As chairman of the National Labor Board,
the President appointed Senator Robert F. Wagner. It ap
pears that, as a direct result of his experiences on the La
bor Board, we find Senator Wagner now sponsoring the
Labor Disputes Act. The Board has sought vainly to create
a niche for itself in the industrial scheme of things. It has
not been inactive ; neither has it been successful. According
to the public statements of Senator Wagner and others con

versant with the situation facing the Labor Board, the rea

son for this ineffectiveness of the Board is the fact that the

employers have evaded the intent and purpose of Section
7 (a). They have circumscribed with narrowing interpre
tations the too general terminology of the clause. They
have, in fact, not given collective bargaining a chance to

operate. They have by devious means prolonged the exist
ence of the company union which the clause specifically pro
scribes. Upon the same authority we learn that the em

ployees' elections of representatives have not been con

ducted to the satisfaction of the National Labor Board. It

is the belief of Senator Wagner that Section 7 (a) is not

detailed enough, and that it is lacking in provisions for its
strict enforcement. It is proposed to remedy these defects,
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and the suggested statute will do that and more. It will

provide us with a statute typifying what, at some future
time when a history of national legislation is written, may
be called the era of the expanding commerce clause.
Broadly, the act proposes to ground upon the commerce

clause of the Constitution, after the manner of the Fed
eral Trade Commission, an administrative agency, the Na
tional Labor Board, whose efforts shall be directed toward
removing unfair labor practices which, by the terms of the

Act, constitute a burden upon interstate commerce. Title
I of the Act declares it to be the policy of Congress to re

move obstacles from the free flow of commerce, indicates
that economic strife is one of these obstacles, and that it is
intended to equalize the bargaining power of employees and
to provide agencies for the peaceful settlement of disputes.5
A National Labor Board is provided for by the Act which
is to be composed of seven presidential appointees with
Senate approval, two members of which shall represent the
employers, two the employees, and three the general public.6
In a very general way the act provides that the Board may
act with the consent of the parties or by its own motion
as conciliator, mediator, or arbitrator between the parties.7
The vital grant of power is found in section 205 (a) of the
Act:

"The Board Is empowered to prevent any person from engag

ing in any unfair labor practice that burdens or affects commerce

or obstructs the free flow of commerce, or has led or tends to

lead to a labor dispute that might burden or affect commerce or

obstruct the free flow of commerce."

The Board is directed to root out "unfair labor practises".
Here the drafters of the Act have sought to draw as closely
as possible the analogy to the Federal Trade Commission,
and may have borrowed the language of its enabling act.

After reaffirming, in much the same phraseology as Sec
tion 7 (a) of the N.R.A., the right of labor to organize and

s Id. at � 206, where provision is made for the Board to act as

arbitrator. This is an incidental, and not the chief function of the

Board.
� Id. at � 201.
1 1d. at � 204 and � 206.
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to bargain collectively,8 the Act enumerates the following
unfair labor practices:

"It shall be an unfair labor practice for an employer, or any
one acting in his interest, directly or indirectly:
(1) To attempt, by interference, influence, restraint, favor,

coercion, or lockout, or by any other means, to impair the right
of employees guaranteed in section 4. [This section gives the

right to organize and to bargain collectively.]
(2) To refuse to recognize and/or deal with representatives of

his employees, or to fail to exert every reasonable effort to make
and maintain agreements with such representatives concerning
wages, hours, and other conditions of employment.
(3) To initiate, participate in, supervise, or influence the for

mation, constitution, bylaws, other governing rules, operations,
policies, or elections of any labor organization.
(4) To contribute financial or other material support to any

labor organization, by compensating anyone for services per
formed in behalf of any labor organization, or by any other

means whatsoever.

(5) To fail to notify employees in accordance with the pro
visions of section 304 (b). [This section abrogates contracts

conflicting with the Act and requires notification of employees
of the fact of abrogation.]
(6) To engage in any discriminatory practice as to wage or

hour differentials, advancement, demotion, hire, tenure of em

ployment, reinstatement, or any other condition of employment,
which encourages membership or non-membership in any labor

organization: Provided, That where a contract or agreement of

any kind is or shall be in force between an employer and a

group of employees, the provisions of such contract or agree

ment regarding conditions of employment shall not, because of

anything contained in this paragraph, compel an employer to

observe similar conditions of employment in his relations with

all his employees: Provided further, That nothing in this Act

shall preclude an employer and a labor organization from agree

ing that a person seeking employment shall be required, as a

condition of employment, to join such labor organization, if no

attempt is made to influence such labor organization, by any un

fair labor practice, if such labor organization is composed of

at least a majority of such employers' employees, and if the

said agreement does not cover a period in excess of one year." �

The means of preventing the continuance of unfair labor

practices is through the issuance of orders, after the com-

s id. at � 4.
s id. at � 5.
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pletion of the procedure provided by the Act whereby the
Board arrives at its findings of fact. "The order may

require such person to cease and desist from such unfair la
bor practise, or to take affirmative action, or to pay damages,
or to reinstate employees, or to perform any other acts that
will achieve substantial justice under the circumstances." 10

In case of failure of compliance with the order of the

Board, the federal courts are empowered to issue decrees
based upon the findings of the Board .u Provisions are

made for court review of such orders, but it should be noted
that the findings' of fact made by the Board are declared to

be conclusive "if supported by evidence", and only objec
tions which have been voiced before the board will be heard
in court.12 This, in rough outline, indicates the major points
of concern contained in the Labor Disputes Act, without any
attempt at a detailed discussion of the technical problems
presented by this legislation.
Of all the recent laws for which the commerce clause

of' the Constitution is suggested as the support for Congres
sional action, the proposed Labor Disputes Act seems to

bring to the fore the pointed question as to how far we may
extend the idea of interstate commerce, or the power of

Congress to regulate that commerce. In any discussion of
the constitutionality of the law, it may be well to remem

ber that the factual situation of a particular case must
never be overlooked. However much that thought may
limit the discussion, one may reasonably assume that the
commerce clause may not be expanded indefinitely,13 and
then proceed to consider the constitutional problems cre

ated by the legislation with a view to discovering in what
relation the law stands to the known limits of constitu
tional power.

The idea of constitutional interpretation of the com

merce clause most favorable to the proposed labor legisla
tion is not novel after the intense discussion of recent legis
lation from the point of view of its constitutionality. The
broadest possible statement of the idea is that our national

w Id. at � 205c.
" Id. at � 6 and 205d.
12 Id. at � 205d and e.

is Hammer v. Dagenhart, 247 U. S. 251 (1918).
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economic well-being is chiefly a question of fruitful and
sustained commerce. Whatever affects directly the eco

nomic status nationally, affects interstate commerce and
comes within the purview of the legislators who regulate
interstate commerce, that is, Congress. Thus we have it
suggested to us that the problems of surplus goods, cur
tailed consumer demiand, national finances and unemploy
ment are burdens and hindrances to interstate commerce,
and unquestionably affect its conduct. The drafters of the
Labor Disputes Act imply that our labor strife is equally
a hindrance to commerce, and in view of the interrelated
nature of all industry and business, large and small, labor
controversies in any business are a burden upon interstate
commerce. The line of cases which it is urged give voice to
this constitutional idea are those which follow the lead of
the Shreveport Case 14 and Swift and Co. v. United States.1*3
It is developed in these cases that the subject matter of

Congressional regulatory power is commerce in its broadest
sense, commerce in the sense of trade and intercourse, and
not merely the transfer and transportation of goods. In
the Swift case the court ruled that the power of Congress
over commerce extended to the regulating of the individual
business transactions carried on by dealers and commission
merchants in the live stock trading centers of the nation
because of the traders' close relationship with the conduct
of the stock yards which "are but a throat through which
the current [of commerce] flows." Others find authority in
the Shreveport Case where the Court admitted the power of
the Interstate Commerce Commission to effect a change in
intra-state railway rates which were affecting disadvant
ageous^ the interstate commerce carried under schedules
of rates provided by the Commission. It was in this well-
known case that the Court stated : "* * * the authority of
Congress is at all times adequate to meet the varying exig
encies that arise. * * *" 15 Is it such a far-cry to make of
the Congress a benevolent despot over matters of interstate

14 Houston E. & W. Texas Ry. Co. v. United States, 234 U. S. 342

(1914).
Ha 196 U. S. 375 (1905).
is Supra note 14 at 350. Accord: Chicago Board of Trade v. Olsen,

262 U. S. 1 (1923) ; Stafford v. Wallace, 258 U. S. 495 (1922).
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commerce, when the Supreme Court itself has declared that
the power of Congress includes the power to foster, protect,
control, and restrain?158
Prevalent as these generalized constitutional ideas appear

to be today, it seems only proper to point out that in the
Swift case, and in those cases following it, what the Court
was really trying to determine was whether or not the

subject matter of the business transactions which Congress
sought to regulate had continued in interstate commerce

while in the stockyards or had just left interstate commerce

at the time of the stockyard transfers. If the live stock
were found still to be part of interstate commerce, by virtue
of that fact the sales and transfers of the live stock were

brought into a direct and substantial relation to interstate
commerce, and the regulatory power of Congress was estab
lished. In briefer terms, the Court's problem in the Swift
case was to determine whether the goods had entered inter
state commerce, and when the interstate aspect of the com

merce had ceased. It is with difficulty that the language of
the Court can be interpreted to mean that the business of
commission merchants and dealers in live stock is of itself
a business subject to the regulatory power of Congress, leav
ing out of consideration the direct and substantial relation
to be found between the business function of these dealers
and the live stock shipments. Similarly, any analogy which
may be drawn from the general language of this line of
cases will show only vaguely any relationship between labor
contracts and conditions of employment and the goods
which the employer may ship in interstate commerce. The
power of Congress does not arise unless those intimately
personal and local labor contracts and conditions can be
shown to have a similar direct and substantial bearing upon
the conduct of a specific product which has entered inter
state commerce. And, as regards the limitations of the
language used in the Shreveport case, mention need only be
made of the fact that the Court there dealt with the problem
of rate-making for the railroads, the instrumentality most
directly under the control of Congress. While the language
of the Court in this case might give good reason to believe
that Congress has a legislative power affecting the employ-

i5a The Shreveport Case, supra note 14.
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ment contracts of the interstate carriers, still little logical
relation can be seen to exist between this power and the
power necessary to control the employment contracts exist
ing in all other industries and businesses no matter how far
removed they may be from the business of transporting in
terstate shipments or of manufacturing goods to be shipped
in interstate commerce.

In at least one very recent case the Supreme Court has
suggested that the exclusive jurisdiction which Congress
possesses over all aspects of interstate commerce does not
extend itself so far into the internal management and affairs
of a manufacturing concern, whose product is incidentally
largely interstate in character, as to remove that business
from the taxing jurisdiction of the states. The Court in this
instance said, "[It is] the general rule that commerce does
not begin until manufacture is finished and hence the com

merce clause of the Constitution does not prevent the state
from exercising exclusive control over the manufacture." 16

Though this case is recent, it states the familiar doctrine
which is to be found in the oldest of the cases interpreting
and explaining the interstate commerce power.17
Further, the courts have spoken directly upon this ques

tion of the relationship of labor contracts to commerce. In
United Mine Workers v. Coronado Coal Co.,17* the Court re
fused to allow the owners of coal mines to recover from their
striking employees under the federal anti-trust laws on the
theory that the acts of the employees constituted a conspir
acy affecting interstate commerce. "Coal mining", the Court
stated, "is not interstate commerce and the power of Con
gress does not extend to its regulation as such".18 This coin
cides very well with the suggestion made above that the
Congress might not regulate the commission merchants'
activities as such, but only because of the direct and sub
stantial relationship affecting the subject matter of the
trade in its course of transportation in interstate commerce.

"Utah Power & Light Co. v. Pfost, 286 U. S. 165, 181 (1931).
17 Coe v. Errol, 116 U. S. 517 (1885) ; Heisler v. Thomas Colliery Co.,

260 U. S. 245 (1922); Hammer v. Dagenhart, supra note 13; Delaware,
L. & W. R. R. Co. v. Yurkonis, 238 U. S. 439 (1914); United Mine
Workers v. Coronado, 259 U. S. 344 (1921).

i7a Supra note 17.
is Id. at 407.
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Again in United Leather Workers v. Herkert,19 which
involved a background of facts similar to those dealt with
in the case last mentioned, the Court specifically distin

guishes the cases following Swift and Co. v. United States,20
which speaks of a flowing stream of commerce, and cases

involving the problem of regulation of the employment
relationship :

"None of these cases, although they illustrate the practical
conception of interstate commerce as a flowing stream from one

state to another formed by a regular course of business, can

properly be said to support the argument that mere intentional

cutting down of manufacture or production is a direct restraint

of commerce in the product intended to be shipped when ready,
or to be any departure from the general rule last announced in

the Coronado Case and uniformly applied in all cases * * * which

it followed." 21

In other words, the intentional act of the worker in re

fraining from producing goods which ultimately enter inter
state commerce is not such an act as so directly relates to

interstate commerce as to bring that act within the control
of Congress.22
Finally, the case of Adair v. United States 23 illustrates

most strongly the absence of a direct relationship between

employment contracts and commerce which Congress may
control. Here criminal proceedings arose over an act of

discrimination prohibited by an act of Congress which con

sisted of refusing employment to a person upon a railroad
because of membership in a labor organization. This is the

strongest possible case in favor of the constitutionality of
the attempt of Congress to control the conditions of labor
contracts because the employer was an interstate carrier.
Yet even here the Court asks : "But what possible legal or
logical connection is there between an employe's member-

is 265 U. S. 457 (1923).
20 Supra note 14a.
21 Supra note 19 at 467.
22 id. at 471 : "This review of the cases makes it clear that the mere

reduction in the supply of an article to be shipped in interstate com

merce, by the illegal and tortious prevention of its manufacture, is
ordinarily an indirect and remote obstruction to that commerce."

23 208 U. S. 161 (1908).
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ship in a labor organization and the carrying on of inter
state commerce? Such relation to a labor organization
cannot have, in itself and in the eye of the law, any bearing
upon the commerce with which the employe is connected by
his labor and services. * * * But surely those associations
as labor organizations have nothing to do with interstate
commerce as such." 24

This is a suggestion of the broad constitutional points
raised by the Labor Disputes Act. Numerous procedural
points involving the due process clause will no doubt be
raised in addition to these problems.
Say what one may about the legal aspects of the proposed

law!, the Labor Disputes Act, if enacted, will result in a new

policy toward labor by the federal government. It has been
the legislative policy of the past to deal with the labor

question in thorough-going conformance with the principle
of laissez-faire. This our national legislators have, rightly
or wrongly, done on the theory that the status of an em

ployee involved a personal contractual relationship. Only
the courts, in the normal course of settling controversies
which have reached them, have entered the field of labor
troubles. Congress has acted at the behest of the labor
forces only insofar as they have modified the jurisdiction
and procedure of the courts for the professed purpose of
equalizing the bargaining power between employer and em

ployee. But the Labor Disputes Act is not merely a formal
move whereby the perennial labor struggle is left to con

tinue with only a slight adjustment of the legal weapons
made available to each of the contestants. The Labor Dis
putes Act embarks the government upon the policy of ex

tending approval, or of noting its disapproval, of the type of
labor organizations of the future. While it is true no labor
unions, craft unions, trade unions, or guild systems are ex

pressly fostered by the Act, "the company union" is legis
lated out of existence, or so it is intended. Thus far in our

history labor organizations have been of unhampered
growth, but the proposed Act is a first step in the direction
of limiting and directing the type of organization for the
future.

J. T. M.

a Id. at 178.
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NOTES

EQUITY PLEADING�Right to Counterclaim�Limitations thereon,
with Special Reference to Patent Suits.

"Counterclaim" is a term introduced into codes of civil procedure,
and generally includes any defense which at common law would have

been set up by way of recoupment or set-off.i It is a liberal practice
adopted by many of the States in their reformed codes, which, while
comprehending recoupment and set-off, is generally broader than

either.2 Under many state codes counterclaims are limited to cross-

claims arising out of, or connected with, the cause of action set forth

in the complaint, which tend to reduce or defeat the plaintiff's recovery.

However, in some states It has a far wider scope. The Code of Civil
Procedure of New York defines a counterclaim as a cause of action in

favor of the defendant against the plaintiff, whether independent of
the plaintiffs claim or connected with it.s This Code also allows as

a counterclaim in an action on a contract any other cause of action

on a contract existing at the commencement of the action.4

The right to counterclaim in federal equity suits is specifically granted
by the Federal Equity Rules, which provide for the interposition, by
a defendant, of rights against the plaintiff arising out of the same

transaction and also permits the setting up of other rights which

might be enforced by independent suits in equity against the same

plaintiff, and for a final settlement of all the claims in the suit.s iQ

Goodno v. Hotchkiss* it is stated that, "the word 'counterclaim' as

used in Rule 31 and the proceding Rule 30, must be taken to be a

general and comprehensive term including all counter demands which

might be the subject of an independent suit in equity, so as to en-

i Kirkpatrick Construction Co. v. Jewett Car Co., 107 Fed. 622 (C. C.

D. Ind. 1901) ; O'Conor v. Roark, 108 Cal. 173, 41 Pac. 465 (1895) ; Free

man v. Leitz, 126 Cal. 291, 58 Pac. 690 (1899); Hay v. Short, 49 Mo.

139 (1872).
2 Bouvuse, Law Dictionary, p. 692.
a New York Code of Civil Procedure (1899) � 500.

lId. at � 501; Putnam v. DeForest, 8 How. Pr. 146 (N. Y. 1853); Wil

liams v. Upton, 8 How. Pr. 205 (N. Y. 1853) ; Hall v. Werney, 46 N. Y. S.

33 (1897); Foley v. Mercantile National Bank, 33 N. Y. S. 414 (1895).
See also North Carolina Code (Clark, 1900) � 244.

k Federal Equity Rule 30, paragraph 2: "The answer must state in

short and simple form any counterclaim arising out of the transac

tion which is the subject-matter of the suit, and may, without cross

bill, set up any set-off or counterclaim against the plaintiff which might
be the subject of an independent suit in equity against him, and such

set-off or counterclaim, so set up, shall have the same effect as a cross

suit, so as to enable the court to pronounce a final decree in the same

suit on both the original and the cross-claims."

�230 Fed. 514 (D. C. Conn. 1916).
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able the court to pronounce final judgment in the same suit, both on
�the bill of complaint and the answer."
These rules follow the general spirit of the English Rules 2 and 3

of Chancery Court Order XIX, and United States Courts have often
referred to them in construing the Federal Rules. These English
Rules originated by the Statute of 2 George II, c. 22 (1729), which
allowed a defendant to plead a set-off in certain cases, in courts of
equity, of equitable claims created between the same parties and in
the same right, for liquidated accounts^ In pursuing this line of rea
soning some courts have allowed a legal counterclaim growing out of
the transaction complained of in the bill,8 having apparently over

looked the foundation for the modern English practice, which allows
the assertion of legal counterclaims in suits in equity as a result of
the abolition of the distinction between suits in equity and at law.�
This procedure, however, has never been extended to rights not aris
ing out of the same transaction, for the second part of Rule 30 is dis

tinctly limited to rights "which might be the subject of an independent
suit in equity." io

Other courts have completely rejected the broad interpretation, and
hold that the second part of the rule clearly discloses that the intent
of the rule was to limit counterclaims to equitable rights irrespective
of their source and that this rule was not meant thus to extend the

jurisdiction of the courts of equity." These courts hold that legal
claims and demands cannot be set out in an answer in equity whether

growing out of the same transaction or not.12 These differences of

opinion are more readily understandable when the rule is considered

�from the standpoint of a rule of court procedure, rather than as an

absolute right. A counterclaim in all cases is not an absolute right,
and the power of the court to deny leave to file a counterclaim not

arising out of the transaction in suit is discretionary, though it is not
so expressed in Rule 30.13 This rule, however, eliminates cross-bills

from the federal equity practice." From this result some courts have

construed the rule to mean that a counterclaim could only be sustained

when it would have been upheld as a cross-bill under the old prac-

i Cavendish v. Greaves, 24 Beav. 163 (1857).
s Clifton v. Tomb, 21 F. (2d) 893 (C. C. A. 4th, 1927).
9 Terry Steam Turbine Co. v. B. F. Sturtevant Co., 204 Fed. 103

(D. C. Mass., 1913); Hyde v. Blaster, 299 Fed. 167 (C. C. A. 8th, 1924).
"Motion Picture Patents Co. v. Eclair Film Co., 208 Fed. 416 (D. C.

N. J. 1913) ; General Electric Co. v. Minneapolis Electric Lamp Co., 10

F. (2d) 851 (D. C. Minn. 1924); Sinclair Refining Co. v. Midland Oil

Co., 55 F. (2d) 43 (C. C. A. 4th, 1932).
n Hyde v. BlaxteT, supra note 9.

w Elliott v. Nowata Oil & Refining Co., 37 F. (2d) 76 (C. C. A. 10th,

1929).
is Flowers v. Magor Car Corp.. 26 F. (2d) 98 (D. C. N. J. 1928).

"Automotive Products Corp. v. Wolverine Co., 15 F. (2d) 745 (C. C.

A. 6th, 1926).
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tice.is Such, a construction was very definitely held bad by the United
States Supreme Court in American Mills Go. v. American Surety Co.,�
and it was there also pointed out that a broad interpretation should
be given the rule so that its true spirit would be carried out. While
this decision decided the law to be that any equitable claim of which a

federal court has jurisdiction, regardless of how this jurisdiction is
acquired, by special statute ot by direct constitutional provision, may
be counterclaimed, it definitely limited the mandatory portion of the
rule by holding that the provision that the answer must state any
counterclaim arising out of the transaction in suit, applies only to

equitable and not to legal claims. From this decision it may fairly be
inferred that under this section of the rule it is possible to assert legal
claims arising out of the same transaction as complained of in the
bill, although such a procedure is discretionary with the defendant.
The inference results in a third class of counterclaims in addition to
the two classified by Mr. Justice Sutherland in Moore v. New York
Cotton Exchange: 17 (a) equitable counterclaims arising out of the same

transaction complained of, which must be pleaded, and (b) equitable
counterclaims "which might be the subject of an independent suit in
equity" by the defendant against the plaintiff which "may be pleaded
at the option of the defendant.
The results under the first type of counterclaim may be very dis

astrous if neglected, for the courts have uniformly held that any
counterclaim "arising out of the same transaction which is the sub

ject-matter of the suit" must be set up by the answer or be deemed

abandoned; this provision of the rule being mandatory.is The very
purpose of the section was to prevent useless litigation and to serve

the convenience of the parties to the suit.i8 and, as stated by Knap-
pen, C. J., in Le Sueur v. Manufacturers' Finance Co.,20 "This re

quirement was evidently designed to save the courts the necessity of
two trials over what to all intents and purposes should be a single
suit." In Pennsylvania, a very narrow interpretation is given the rule,
and only counterclaims growing out of and relating to the patent in
suit by the original complaint are permissible.21
Every right of action which complies with the literal terms of

" Christensen v. Westinghouse Traction Brake Co., 235 Fed. 898

(W. D. Pa. 1916).
1* 260 U. S. 360 (1922).
"270 U. S. 693 (1925).
i� Marconi Wireless Tel. Co. v. Nat'l Electric Signalling Co., 206 Fed.

295 fE. D. N. Y. 1913) ; Electric Boat Co. v. Lake Torpedo Co., 215 Fed.
377 (D. C. N. J. 1914); Knupp v. Bell, 243 Fed. 157 (C. C. A. 4th, 1917).
isWoodlawn Farm Dairy Co. v. Erie R. R. Co., 282 Fed. 278 (M. D.

Pa. 1921).
M285 Fed. 490 (C. C. A. 6th, 1922).
21 Christensen v. Westinghouse Brake Co., supra note 15 ; Dow Pump

& Diesel Engine Co. v. Wilson-Snyder Mfg. Co., 59 F. (2d) 828 (W. D.
Pa. 1932).
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Federal Equity Rule 30 may not be made the basis of a counterclaim
under that rule, for its true function is to govern the practice of the
court and to facilitate and expedite the transaction of business. Thus,
in each instance, the court must determine whether the rule was in
tended to be applied, and may refuse a counterclaim if the clear result
will be to defeat the very purpose of the rule.22 In general, the courts
are very liberal in allowing counterclaims, even to the extent of per
mitting allegations of infringement of three patents other than the
one in suit, when these patents related to the same subject-matter and
the complication was only to the extent of more claims to be consid
ered. The court held that in such a case the only test would be the
doctrine of convenience^ Though it was long open to doubt, it is
now well settled that a counterclaim is not confined to such a claim as

could formerly be made the basis of a cross-bill under the older prac
tice, but by the rule a defendant may by leave of court set up any
right which might be the subject of an independent suit in equity,
even if it includes questions relating to the infringement of patents
totally unrelated to the patent in the original suit.2* But it has been
held that an allegation that the plaintiff in a patent infringement suit
had entered into a conspiracy to violate the Sherman Anti-Trust Act,
when such does not arise out of the transaction originally complained
of, cannot be made in a suit in equity .�
Under the discretionary section of the rule, however, all relief de

sired may not always be obtained, even though as a rule equity seeks
to do complete justice, for special statutory recoveries which are penal
in nature cannot be recovered on a counterclaim, but only in an action
at law.2* A peculiar application of Rule 30 was made in Fahrewald
v. Cope,27 where it was held permissible in a suit in equity to obtain

a patent, on which an appeal was also taken on the issue of an inter

ference decision in which certain claims were awarded to each party,
to counterclaim to regain one of the lost claims. In counterclaiming
under this section, as on a contract relating to a different transaction

22 Washington-Southern Navigation Co. v. Baltimore & Philadelphia
Steamship Co., 263 U. S. 629 (1923); Flowers v. Magor Car Corp., supra
note 13.
MMarconi Wireless Tel. Co. v. National Electric Signaling Co., supra

note 18 at 301.
2*Wire Wheel Corp. v. Budd Wheel Co., 288 Fed. 308 (C. C. A. 4th,

1923).
25 National Electric Products Co. v. Circle Flexible Conduit Co., 67

F. (2d) 219 (E. D. N. Y. 1931).
26 Motion Picture Patents Co. v. Eclair Film Co., supra note 10; Fol-

berth Auto Specialty Co. v. Mayo Skinner Mfg. Co., 292 Fed. 883

(E. D. 111. 1923); General Electric Co. v. Minneapolis Electric Lamp
Co., supra note 10 ; Conn. Tel. & Electric Co., v. Automotive Equipment
Co.! 14 F. (2d) 957 (D. C. N. J. 1926).

� 38 F. (2d) 251 (N. D. Ohio 1930).
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from that sued on, and not as a mere set-off, the defendant must allege
all the elements essential to complete recovery and final settlement
of the claim.28
While the jurisdiction of equity courts under these code rules ia

very broad, it is limited by the same general limitation as are other
courts, in that a defendant cannot avail himself of a counterclaim of
such a nature that the court before 'which it is asserted has no juris
diction to try and determine such causes.29 In federal courts the old

practice was to refuse cross^demands where the court would have had
no jurisdiction if it had been asserted in an original suit and in pur
suance of this interpretation of the rule, a counterclaim would be
refused a defendant against a plaintiff for infringement of a patent
not in the original complaint, where the plaintiff was a non-resident
of the district or no infringement in the district was alleged.30 Such
a restricted construction of a rule whose clear purpose was to afford
more complete justice, with a minimum inconvenience to the contest

ing parties and the courts, was later repudiated and the true meaning
enforced, whereby the plaintiff was precluded from attacking the juris
diction of the court in which he had filed his bill, such objection being
held waived thereby, and a counterclaim charging infringement of a

patent is now allowed to be filed against a plaintiff, although he is

not an inhabitant of, and has no established place of business in the

district, or has not infringed therein.3i Courts now hold that one who

sues in equity to enjoin infringement of a patent thereby submits

himself to the jurisdiction of that court regarding all issues in the

case.32 However, if the counterclaim is such that no federal court

would have jurisdiction to determine the cause, jurisdiction thereof

will not be entertained, and if the original complaint fails, a court has

no jurisdiction to entertain a cross allegation of unfair competition
unless there exists the necessary diversity of citizenship and the re

quired amount in controversy.33 But unfair competition or any other

28 Benton Harbor Co. v. Coal Co., 271 Fed. 216 (C. C. A. 6th, 1921).
2i�Cragin v. Lovell, 88 N. Y. 258 (1882).
so Stuart v. Hayden, 169 U. S. 14 (1897); Stonemetz Printers' Mach.

Co. v. Brown Folding Mach. Co., 46 Fed. 851 (C. C. W. D. Pa. 1891).
3iMcGill v. Sorensen, 209 Fed. 876 (E. D. N. Y. 1913); U. S. Bolt Co.

v. Kroncke Hardware Co., 234 Fed. 868 (C. C. A. 7th, 1916); Victor

Talking Mach. Co. v. Brunswick-Balke-Collender Co., 279 Fed. 758 (D.
C. Del. 1922).

32 Lehman v. KTentler-Arnold Hinge Last Co., 284 IT. S. 448 (1931) ;
General Electric Co. v. Marvel Bare Metals Co., 287 U. S. 430 (1932).

Elgin National Watch Co. v. Illinois Watch Co., 179 U. S. 665

(1900); Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S. 446

(1910) ; Ingrassia v. A. C. W. Mfg. Corp., 24 F. (2d) 703 (C. C. A. 2d,

1928); McCabe & Schoenholz. Inc. v. Quigan, 36 F. (2d) 1000 (E. D.

N. Y. 1929).



NOTES 843

equitable claim may be filed in a patent infringement suit, if some
federal court would have jurisdiction thereover.34
Jurisdiction of the particular federal court may be conferred by

the filing of a counterclaim and may preclude the plaintiff from dis
missing the bill without prejudice^ for the counterclaim is similar
to an original complaint as to its cause and the plaintiff's bill having
given the court jurisdiction over the various rights involved, a dis
missal of the bill on its merits, still allows the defendant to proceed
to a final determination of the subject-matter of his counterclaim.8*
This view has been extended to the point of holding that although a

bill may fail for lack of a statement of an equitable cause, an answer

pTaying affirmative relief on an equitable ground, confers jurisdiction
upon the court to decree a final settlement thereof.8?
The right to counterclaim on a cause arising after the institution of

the original suit has produced a large number of diverse and varied

"opinions. Most of these can be reconciled upon the specific facts in

volved. The English courts have exercised their discretion in allow

ing such claims and have gone far beyond anything before known to

equity or the common law. It has even been held in a number of cases

that a counterclaim is not barred merely because it was acquired by
the defendant subsequent to the filing of the complaint.88 Under mod

ern English practice a defendant may even acquire a debt owing by
the plaintiff to a stranger to the litigation and interpose it in set-off.89

This seems to be a departure from the rule that actions are to be

determined by the rights of the parties as they existed at the time they
were commenced, and the American courts have never countenanced

such a practice.
The doctine of "clean hands" is as applicable to counterclaims as to

original bills and may be closely enough connected with fraudulent

or other inequitable acts of the defendant to bar him from relief. The

defendant is as a plaintiff with regard to the counterclaim, and the

same rules that apply to a plaintiff in a suit in equity apply to such a

defendant. If unclean hands would bar a recovery in an original suit,

they will do so in a counterclaim.40
The statutes regarding counterclaims were intended to prevent mul-

s* Vacuum Cleaner Co. v. American Rotary Valve Co., 208 Fed. 419

(S. D. N. Y. 1913) ; Wire Wheel Corp. v. Budd Wheel Co., supra note

24; Naivette v. Phi'lad Co., 54 F. (2d) 624 (C. C. A. 6th, 1931).

35Sauter v. First National Bank, 8 F. (2d) 121 (C. C. A. 7th, 1925);

Clifton v. Tomb, supra note 8.

*> Moore v. N. Y. Cotton Exchange, supra note 17.

"Kishi v. Humble Oil Co., 298 Fed. 218 (C. C. A. 5th, 1924).
38 Beddall v. Maitland, 17 Ch. Div. 174 (1881) ; Toke v. Andrews, 8

Q. B. 428 (1882).
39 Bennet v. White, (1910) W. N. 167.

40 e. H. Taylor, Jr., & Sons v. Julius Levin Co., 274 Fed. 275 (C. C.

A. 6th, 1921).
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tiplicity of suits and to protect defendants from having to institute
cross-suits for the recovery of their cross demands. Clearly it was

never intended to permit a defendant to buy up, for purposes of liti
gation and defense, doubtful claims against the plaintiff, and then to

interpose them to defeat in whole or in part a demand against which
the defendant had no defense at the time the suit was brought.*! One
of the latest decisions on this point clearly points out that Rule 30
"gives no sanction or encouragement to the acquisition of a claim
against the plaintiff after the suit has been brought in order to hinder
and delay the plaintiff, and to make more difficult the prosecution of
a claim. Such a practice would tend to promote rather than end the

litigation, and it would have no relation to the recognized purpose
of the rule. * * * The rule should not be construed to forbid abso

lutely any counterclaim coming into existence, or acquired by the
defendant after the original suit is brought; yetj on the other hand,
a fair interpretation does not justify the filing of an after-acquired
counterclaim secured by the defendant for the purposes disclosed in
this case." 42 Here a cross-claim upon a patent bought for use in de

fense against a suit for infringement of the plaintiff's patent was not

permitted. The allowance of such claims would merely encourage

barratry, and result in the perversion instead of the promotion of jus
tice. Such a practice was never within the intent of the rule.

A. C. H.

RADIO LAW�Broadcasting and the Public Interest Involved.

There are a number of collateral considerations which arise in con

nection with a study of the proposition, "What constitutes broadcast

ing in the public interest?" In this day of expansion of Federal au

thority the subordinate question might well be asked, "What, of that
which is broadcast, may be received?", and in this connection, many
would probably be surprised to learn that there are various movements
on foot to prohibit the citizen from running the gamut of the radio

spectrum, at his unrestricted pleasure, to pick up what he may from
the audio frequencies to the ultra-high frequencies. There are city
ordinances and proposed state statutes designed, under penalty of
law, to prohibit the citizen from exploring the ether on his receiving
set in the range of frequencies from 1610 kilocycles to 2490 kilocycles
which are allocated under FRC Rule 332 for use by police stations.1

� 24 R. C. L. 833.
42 Texas Co., et al. v. Borne Scrymser Co., 68 F. (2d) 104 (C. C. A. 4th,

1933).
1 In Massachusetts, for example, see Senate No. 151, carrying the

following title: "An Act regulating the operation of Motor Vehicles

equipped with Short Wave Radio Receiving Sets," introduced in the
Massachusetts Legislature on February 9, 1934, "to accompany the

petition of E. C. Hultman, Police Commissioner for the City of

Boston, that the operation of motor vehicles equipped with short
wave length radio receiving sets be regulated."
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In sections 4, 9, 11 and 21 of the Radio Act of 1927 * there is set
forth a norm, standard, or yardstick for the regulation of radio trans
mission hy the Federal Radio Commission, which is summed up in
the succinct phrase�"public interest, convenience or necessity".
Thus, when an examination is made of basic considerations, it ap
pears that whereas practically all of radio regulation is concerned
with transmission of radio emissions, suitable in kind and quality
for public broadcast or commercial reception, there is also an in
cipient, though not very serious, tendency further to protect the
public by forbidding reception within a certain sphere of the radio
spectrum. This last, though an interesting subordinate consideration,
is one which may not be treated in this brief commentary.s This is
an attempt to state what the law actually is, and it is not intended
herein to discuss at length the philosophy or logic of the prevailing
rules nor to moralize upon the developing tendencies.
In this discussion the following topics naturally suggest them

selves, and they will be treated briefly in the; order named: (1)
The statutory standard of "public interest, convenience or necessity"
for the regulation of radio transmissions; (2) The broadcasting of
obscene, indecent or profane language; (3) Contumacious attacks
upon or ridicule of any race, religion, or estate of society; (4) De
famation by radio; (5) Broadcasting of false, fraudulent, and mis

leading advertising.

The Statutory Standard

In discussing the first of these topics, it would serve no useful

purpose here to consider the history and general application of the

regulatory yardstick of "public interest, convenience and necessity".
The word "regulation" has been the subject of extensive judicial
definition.* It may briefly be stated as the law, that in granting
licenses the Commission is required to act "as public convenience, in
terest or necessity requires." 5 This criterion is not to be interpreted
as setting up a standard so indefinite as to confer1 an unlimited

M4 Stat. � 1170 (1927), 47 IT. S. C. VII Supp. � 98 (1933).
3Concerning the secrecy of radio communications received, see

section 27 of the Radio Act of 1927, supra note 2.
* Dayton-Goose Creek Ry. Co. v. United States, 263 U. S. 456

(1924) ; Texas & N. O. R. R. Co. v. S. S. Clerks, 281 U. S. 548 (1930) ;

City of Little Rock v. Reinman, 107 Ark. 174, 155 S. W. 105 (1913);
Ex parte Pricha, 70 Fla. 265, 70 So. 406 (1915); Ogden City v. Leo,
54 Utah 556, 182 Pac. 530 (1919); Ritchart v. Barton, 193 Iowa 271,
186 N. W. 851 (1922); Southern Ry. Co. v. Russell, 133 Va. 292, 112

S. E. 700 (1922); State ex rel. Wagner v. Fields, 218 Mo. App. 155,
263 S. W. 853 (1924); Lauck v. Reis, 310 Mo. 184, 274 S. W. 827

(1925); Simpkins v. State, 35 Okla. Crim. 143, 249 Pac. 168 (1926);
Chicago Motor Coach Co. v. City of Chicago, 337 111. 200, 169 N. E.

22 (1929).
s Radio Act of 1927, supra note 2.
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power.e "The requirement is to he interpreted by its context, by
the nature of radio transmission and reception, by the scope, char
acter and quality of services. * * *" 7

Among the factors which the Commission must consider in de

ciding whether or not it will grant a license to an applicant or

whether it will renew an existing station license are those intermin

ably bound up with the quality of the program broadcast or pro

posed to be broadcast. With respect to the new applicant, the Com
mission may require a showing that program material and facilities
are of a quality high enough to assure good service in the area pro

posed to be served. In the case of the application for renewal of a

station license, the Commission must consider the station's past con
duct with regard to the quality of the program material. In performing
this necessary duty the Commission has been subjected to many un

just attacks on the ground that its scrutiny of program material is
in fact censorship. This criticism is inspired not because the action

of the Commission is one of previous restraint, but because of its

deterrent effect as a precedent and an adjudicated basis for refusal

to renew licenses of stations similarly offending in the future.8

In deciding whether or not the operation of a station has been

in the public interest, the Commission may consider the following
points: 1. Has the material broadcast by the station consistently
violated any city ordinance, or state or federal statute? 2. Has it

consistently broadcast advertising or other material which has been

judicially determined by a state or federal forum as not being in

the public interest, or has so been considered or adjudged by the

Commission?
The first classification would include violations of all positive pro

visions of law, such as that portion of Section 29 of the Radio Act of

1927 9 which prohibits the broadcasting of any obscene, indecent, or

profane language, or violations of the "printer's ink" model advertis

ing regulation statute, or the lending of its facilities to a dentist or

6 Compare N. Y. Central Securities Co. v. United States, 287 U. S.

12 (1932).
t Federal Radio Commission v. Nelson Bros. Bond & Mortgage Co.,

289 U. S. 266 (1933).
8 "Appellant contends that the attitude of the Commission amounts

to a censorship of the station contrary to the provisions of Sec. 29

of the Radio Act of 1927. This contention is without merit. There

has been no attempt on the part of the Commission to subject any

part of appellant's broadcasting matter to scrutiny prior to its re

lease. In considering the question whether the public interest, con

venience, or necessity will be served by a renewal of appellant's
license, the Commission has merely exercised its undoubted right to
take note of appellant's past conduct, which is not censorship."
KFKB Broadcasting Ass'n., Inc. v. Federal Radio Commission, 47 F.

(2d) 670 (App. D. C. 1931).
s Supra note 2.
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medical doctor for professional advertising when such advertising
is forbidden by a state statute, or the broadcasting of fortune tell
ing programs when such are inhibited by city ordinances. Among
the items falling within the second classification are false, mis
leading, or fraudulent advertising programs, and other matters, such
as duplication of chain programs in the same service area.

On two occasions the Commission has seen fit, through the med
ium of press releases, to declare that there is a doubt whether cer

tain types of programs are in the public interest, the implication
being, of course, that if stations persisted in broadcasting such types
of programs, and a substantial number of complaints were received

against them, their renewal applications would be designated for hear

ing by the Commission to determine whether or not the specific pro

grams were actually in the public interest.

The second of these press releases affected the broadcasting of

liquor programs.11' It was the purpose of the 21st Amendment to the

Constitution on the one hand to repeal federal prohibition, and on

the other hand to protect dry states from liquor encroachments.

That radio broadcasting is in fact a species of interstate commerce

and subject to federal regulation has been decided in numerous

10 Issued February 2, 1934, this release read as follows : "The Fed

eral Radio Commission calls renewed attention of broadcasters and

advertisers to that Section of the Radio Act of 1927 which provides
that stations are licensed only when their operation will serve public
interest, convenience and necessity, and asks the intelligent cooper
ation of both groups in so far as liquor advertising is concerned.

Although the 18th Amendment to the Constitution of the United

States has been repealed by the 21st and so far as the Federal

Government is concerned there is no liquor prohibition, it is well

known that millions of listeners throughout the United States do

not use intoxicating liquors and many children of both users and

non-users are part of the listening public. The Commission asks

the broadcasters and advertisers to bear this in mind.
The Commission will designate for hearing the renewal applica

tions of all stations unmindful of the foregoing and they will be

required to make a showing that their continued operation will serve

public interest, convenience and necessity."
The first release, issued May 7, 1931, read: "Upon frequent occa

sions there has been brought to the attention of the Commission

complaints against Tadio stations broadcasting fortune telling, lot

teries, games of chance, gift enterprises, or similar schemes offer

ing prizes dependent in whole or in part upon lot or chance. On

that subject the Commission has to say: 'There exists a doubt that

such broadcasts are in the public interest. Complaints from a sub

stantial number of listeners against any broadcasting station pre

senting such programs will result in the station's application for

renewal of license being set for a hearing.' "
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cases.11 Indeed, the very nature of radio emissions is such that prac

tically all of such emissions reach into states other than the state of or

igination. "Radio communications are all interstate. This is so,

though they may he intended only for intrastate transmission; and

interstate transmission of such communications may he seriously
affected by communications intended only for intrastate transmis

sion." 12 The question arises, therefore : How may a state which

by law prohibits liquor advertising, restrain a radio station in an

other state from broadcasting such advertising throughout its con

fines? For such a state to attempt by statute or legal action to re

strain the broadcasting of programs from neighboring states would

be legally impossible.13
There are a number of decisions holding in effect that the com

merce clause of the federal constitution does not prohibit a state

from exercising its police powers to protect the public health, public
peace, and public morals or general welfare of its people.14 These

cases relate to regulation effective within the confines of the state,
however, as distinguished from regulation of instrumentalities corp

orally outside the jurisdiction of the state.

In view of the overwhelming vote for repeal of the 18th Amend

ment, some argument might be adduced that a majority of citizens

do not feel that liquor advertising is contrary to public interest, but
it is difficult actually to gauge just how strongly the public feels

on this question. The Federal Government could enact a law pro

hibiting advertising of liquor programs with the same sanction and

for the same purpose as it enacted the Reed amendment of 1917,15 clos

ing the mails to liquor advertisements addressed to dry states. But the

fact remains that, as the law now stands, radio stations operating in

states which place no restriction on liquor advertising may broad-

11 "No question is presented as to the power of the Commission

in its regulation of interstate commerce, to regulate radio communi

cations. No state lines divide the radio waves, and national reg

ulation is not only appropriate but essential to the efficient use of

radio facilities." Federal Radio Commission v. Nelson Bros. Mort

gage Co., supra note 7 at 279. See also, American Bond and Mort

gage Co. v. United States, 52 F. (2d) 318 (C. C. A. 7th, 1931), cer
tiorari denied, 285 U. S. 538 (1932), and General Electric Co. v.

Federal Radio Commission, 31 F. (2d) 630 (App. D. C. 1929), cer

tiorari dismissed for want of jurisdiction, 281 U. S. 464 (1930).
12Whitehurst v. Grimes, 21 F. (2d) 787 (E. D. Ky. 1927).
13 State of Missouri ex rel. Barrett v. Kansas National Gas Co., 265

U. S. 298 (1924) ; Kansas City So. Ry. Co. v. Kaw Valley Drainage
District, 233 U. S. 75 (1914) ; McDermott v. Wisconsin, 228 U. S. 115

(1913); Haskell v. Cowhan, 187 Fed. 403 (C. C. A. 8th, 1911).
"Minnesota Rate Cases, 230 U. S. 352 (1913); Hannibal R. R. Co.

v. Husen, 95 U. S. 465 (1877) ; Real Silk Hosiery Mills Co. v. City of

Portland, 294 Fed. 587 (D. C. Ore. 1932).
^39 Stat. 1202 (1917), 18 U. S. C. � 341 (1926).
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cast such advertising without restraint even though it is heard in
states which prohibit the dissemination of such material. It is
difficult for a regulatory body to determine just which form its reg
ulation in the public interest should take in problems such as curb
ing offensive liquor broadcasts.
The Commission has never promulgated a regulation defining which

types of broadcast are not in the public interest. That this is the
wisest course is a matter of human experience. In connection with
another matter, Mr. Justice Stone discusses this course of action in
Federal Trade Commission v. R. F. Keppel and Bro., Inc.� The re

spondent in this case stated that the particular trade practise re

strained by the Federal Trade Commission was beyond the reach
of the Commission because it did not fall within any of the classes
which the Supreme Court has held subject to the Commission's pro
hibition. Mr. Justice Stone declared that: "Neither the language nor

the history of the Act suggests that Congress intended to confine the
forbidden methods to fixed and unyielding categories. � * *

Congress, in defining the powers of the Commission, thus advisedly
adopted a phrase [unfair methods of competition] which, as this

court has said, does not admit of precise definition but the meaning
and application of which must be arrived at by what this Court
elsewhere has called 'the gradual process of judicial inclusion and
exclusion'. * * *

We hold that the Commission correctly concluded that the prac
tice was an unfair method of competition within the meaning of
the statute. It is unnecessary to attempt a comprehensive definition
of the unfair methods which are banned, even if it were possible
to do so. We do not intimate either that the statute does not auth
orize the prohibition of other and hitherto unknown methods of

competition or, on the other hand, that the Commission may prohibit
every unethical competitive practice regardless of its particular char
acter or consequences. New or different practices must be considered

as they arise in the light of the circumstances in which they are

employed."
All that Mr. Justice Stone says concerning the Federal Trade

Commission's yardstick may well be applied to the Federal Radio

Commission's norm�"public interest, convenience or necessity".

Broadcasting of Obscene, Indecent or Profane Language

Section 29 of the Radio Act of 1927 " provides inter alia that no

person within the jurisdiction of the United States shall utter any

obscene, indecent, or profane language by means of radio communi

cation. This provision of law requires no commentary. The only
case arising under this provision is Duncan v. United States.� There,

i�291 U. S. � (1934).
" Supra note 2.
18 48 F. (2d) 128 (C. C. A. 9th, 1931), certiorari denied, 283 U. S.

863 (1931).



850 GEORGETOWN LAW JOURNAL

briefly, the Supreme Court held, that such prohibition of radio ut

terances is a valid regulation of commerce, and under the particular
provision creates a punishable offense; that rough or abusive lang
uage is not indecent, but that use of such words as "damn" and "by
God" in certain connections constitutes profane language. Similar

statutory inhibitions are of such ancient origin and wide judicial
determination that no basic theory need be discussed. However, it
should be pointed out that solitary infractions caused by accident

or misunderstanding, and not resulting in any substantial protest on

the part of the public, need not necessarily be reason for revocation

of a station license.

Contumacious Attacks Upon, or Ridicule of, Any Race, Religion, or

Estate of Society.

Here again the only norm set up for the guidance of the Com

mission in deciding whether or not a particular program is offensive

as an attack upon some religious belief, upon a race or nation, or upon
a class of citizens, is the oft-mentioned yardstick, "public interest". In

applying the standard to specific cases under this heading, a rule of

good sense and good taste must prevail. Mr. Justice Groner, of the

District of Columbia Court of Appeals, in the leading case of Trinity
Methodist Church South v. Federal Radio Commission,19 has stated the

rule as follows : "It it be considered that one in possession of a permit
to broadcast in interstate commerce may, without let or hindrance from

any source, use these facilities, reaching out, as they do, from one

corner of the country to the other, to obstruct the administration of

justice, offend the religious susceptibilities of thousands, inspire pol
itical distrust and civic discord, or offend youth and innocence by the

free use of words suggestive of sexual immorality, and be answerable

for slander only at the instance of the one offended, then this great
science, instead of a boon, will become a scourge, and the nation a

theater for the display of individual passions and the collision of

personal interests. This is neither censorship nor previous restraint,
nor is it a whittling away of the rights guaranteed by the First Amend
ment, or an impairment of their free exercise. Appellant may continue

to indulge his strictures upon the characters of men in public office.
He may just as freely as ever criticize religious practices of which he
does not approve. He may even indulge private malice or personal
slander�subject, of course, to be required to answer for the abuse
thereof�but he may not, as we think, demand, of right, the continued
use of an instrumentality of commerce for such purposes, or any other,
except in subordination to all reasonable rules and regulations Congress,
acting through the Commission, may prescribe."
The appellant Trinity Methodist Church South appealed to the

Supreme Court of the United States for writ of certiorari, but this
writ was denied without opinion.2" This decision has been sub-

is 62 F. (2d) 850, 852 (App. D. C. 1932).
2"288 U. S. 599 (1933).
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jected to much criticism as undermining constitutional guaranties
of the right of free speech. It may be that the decision was widely
inclusive in its condemnation of the radio utterances complained
against, which were chiefly concerned with bitter denunciations of
local officials, allegations of immorality which were offensive per se,
and contumacious attacks upon religious faiths. But there is a

body of law directly in point and of collateral inference which sup

ports the Court's opinion in this case of first impression.21
The American Bar Association commented on the decision as

follows: "This case should and doubtless will act as a deterrent
to a type of broadcaster which unfortunately has been altogether
too numerous. It clearly establishes that the right to broadcast is
a privilege which gives rise to correlative rights and obligations
and not an absolute right to be exercised when once obtained in

perpetuity and according to the whim and caprice of the individual
licensee." 22

No issue has yet been included in a bill of particulars, upon which

a station license renewal application has been set for hearing, on

the ground that the station has broadcast programs which were

contumacious attacks upon or ridicule of any race or nation. But

in the Trinity Methodist Church South case,23 certain offensive refer

ences to the Jewish race were considered. The testimony in that

case and in KFKB, Inc., v. Federal Radio Commission 24 also showed

attacks upon professional estates, and this testimony was considered

by the Commission and the courts in their action in not renewing
licenses of the stations involved.2^ It appears, therefore, that under

21 See, for example, Gitlow v. New York, 268 U. S. 652 (1925) ;

Fraira v. United States, 255 Fed. 28 (C. C. A. 2d, 1918); McDougall
v. Sheidan, 23 Idaho 191, 128 Pac. 954 (1913); People v. Most, 75

N. Y. S. 591 (1902).
22 1933 Report of the American Bar Association Committee on

Communications.
23 Supra note 19.
24 Supra note 8.
25 See also the Examiner's Report, No. 100, In re Application of

Norman Baker (Station KTNT), submitted March 5, 1931, in which

station KTNT's application for a renewal of the station's license was

denied. In upholding the Examiner in this case (Docket No. 967,
Order of the Commission, filed June 5, 1931), the Commission said:

"This Commission holds no brief for the Medical Associations and

other parties whom Mr. Baker does not like. Their alleged sins may

be at times of public importance, to be called to the attention of

the public over the air in the right way. But this record discloses

that Mr. Baker does not do so in any high minded way. It shows

that he continually and erratically over the air rides a personal
hobby, his cancer cure ideas and his likes and dislikes of certain

persons and things. Surely his infliction of all this on the listeners

is not the proper use of a broadcasting license. Many of his ut-
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the adjudicated cases it is not in the public interest for a radio

station licensee to allow its facilities to be consistently used by any

person for the purpose of imposing his own will on trial courts with

respect to causes then pending or on trial, recklessly to attack bar

associations, medical associations, boards of health, judges, and the

like, charging these with conspiracies, immoral acts, and other im

passioned accusations which are not founded on fact and are made

in language which is offensive per se. In all these cases, however,
it must be kept in mind that the alleged misuse of the ether in this

regard has been consistent and extensive and that a substantial

number of complaints have been made with regard thereto. Attacks

upon religious organizations, upon races, and upon professions
quickly stir up deep antagonisms and are seldom justifiable. Never

theless it is to the credit of the Commission that it has moved some

what slowly, and then only after a great deal of complaint has been

made, in taking action to eliminate such broadcasts. The damage
done by occasional scurrility on the air is far less than that which

would result if the Commission assumed the attitude of an ever-

vigilant prosecutor, an attitude which in time might work to under

mine the constitutional guaranties of the freedom of speech. How

ever, it is not to the credit of radio stations that such broadcasts
are tolerated by them, and where a station is not otherwise operat
ing in the public interest, as, for example, in not maintaining
adequate mechanical standards, the policy would seem reasonable
that when it applies for a renewal of license, its past conduct in broad

casting programs offensive to religion, races, or any estate of society,
should also be considered.

Defamation by Radio

The leading case under this heading is Borensen v. Wood."** An

appeal of this case was taken to the Supreme Court of the United
States but was there dismissed for the reason that the judgment of
the State Court sought to be reviewed was based on a non-federal

ground adequate to support it.27

terances are vulgar, if not indeed indecent. Assuredly they are

not uplifting or entertaining. Though we may not censor, it is our

duty to see that broadcasting licenses do not afford mere personal
organs, and also to see that a standard of refinement fitting our

day and generation is maintained."
26 123 Neb. 358, 243 N. W. 82 (1932).
27 290 U. S. 599 (Dec. 4, 1933). In dismissing the appeal the

Supreme Court cited the following cases: Cleveland v. Chamberlain,
1 Black 419 (1816); East Tennessee Railroad Co. v. Southern Tele

graph Co., 125 U. S. 695 (1888); Mills v. Greene, 159 U. S. 651 (1895);
Love v. Griffith, 266 U. S. 32 (1924); Live Oak Waters Users Ass'n.
v. Railroad Commission, 269 U. S. 354 (1926); Gerard Trust Co. v.

Ocean and Lake Realty Co., 286 U. S. 523 (1923); Wagner v. Leen-

houts, 287 U. S. 571 (1932); Real Estate Land Title and Trust Co.
v. Springfield 287 U. S. 577 (1932).
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Section 18 of the Radio Act of 1927 reads as follows: 28 "if any
licensee shall permit any person who is a legally qualified candidate
for any public office to use a broadcasting station, he shall afford
equal opportunities to all other such candidates for that office in
the use of such broadcasting station, and the licensing authority
shall make rules and regulations to carry this provision into effect:

Provided, That such licensee shall have no power of censorship over

the material broadcast under the provisions of this section. No

obligation is hereby imposed upon any licensee to allow the use of
its station by any such candidate."

The defendants Wood and KFAB Broadcasting Company were

sued by the plaintiff Sorensen for alleged libelous utterances during
a speech made over Station KFAB in a political campaign. The

radio station, having allowed Senator Norris, a candidate for Re

publican nomination, to use its facilities, in conformity with Section

18, supra, also afforded the use of its facilities to Senatorial Candid
ate Stebbins who presented Wood as the speaker on his behalf. The

Court of first instance assessed damages at $1.00 against Wood and

dismissed the radio station. On appeal to the Supreme Court of

Nebraska the Court held the radio station also liable.29 Speaking
for the Court, Chief Justice Goss said with regard to Section 18

of the Radio Act: "The plea of defendant company that the words
used by Woods were privileged appears to be based upon the theory
that Wood's speech could not be censored because made on behalf

of Stebbins, a candidate for Senator, who had to be granted the

right to speak or to have a speech made favoring his candidacy;
Senator Norris having previously spoken over the same station in

promotion of his own candidacy. The argument on which this

theory is based is sought to be derived from Section 18 of the

Radio Act. * * * We do not think Congress intended by this

language in the Radio Act to authorize or sanction the publication
of libel and thus to raise an issue with the federal constitutional

provisions prohibiting the taking of property without due process
or without payment of just compensation. Const. Fifth Amendment.

This is particularly true where any argument for exercise of the

police power and for any public benefit to be derived would seem to

be against such an interpretation rather than to be served by it. So
far as we can discover, no court has adjudicated this phase of the

statute and order. We reject the theory. For the purposes of this

case we adopt an interpretation that seems in accord with the in

tent of Congress and of the radio commission. We are of the opin
ion that the prohibition of censorship of material broadcast over

the radio station of a licensee merely prevents the licensee from

censoring the words as to their political and partisan trend but

does not give the licensee any privilege to join and assist in the

publication of a libel nor grant any immunity from the consequences

28 Supra note 2.
29 Supra note 26.
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of such, action. The federal radio act confers no privilege to broad
casting stations to publish defamatory utterances." 3�

Thus, it appears that while the Supreme Court of Nebraska evi
dently concludes that Section 18 confers no substantial privilege with

regard to utterances broadcast in political campaigns, nevertheless
there is no superior adjudication of the question as the Supreme
Court of the United States did not take cognizance of the issue. As
it stands, Section 18 is an ineffectual protection even with regard
to the question of whether a partisan speaking for a legally qualified
candidate for public office falls within the terms of the statute. The

prevailing rule with regard to political speeches . appears to be that
the station licensee accepts them cum onere. Thus he is placed in
the position of having to listen intently while such a speech is be
ing made in order to cut the speaker off the instant he makes a

defamatory statement.31 This is the licensee's only recourse in view
of the statutory prohibition against examining the manuscript of
a political speech in advance of rendition.
This decision so perplexed the broadcasters that the Chairman of

the Legislative Committee of the National Association of Broadcast
ers appeared before the Senate Committee on Interstate Commerce
while this committee was considering a bill, to amend the Radio
Act of 1927.32 Mr. Bellows, the Chairman, after referring to a

certain section of the bill under discussion and after quoting from
the opinion of Sorensen v. Wood, stated: "Now, gentlemen of the

committee, we as broadcasters are faced with this situation under
the act as it stands, and it would be even more marked if we have

no censorship over political utterances. Under the decision of the

Nebraska Supreme Court if a candidate for political office libels or

slanders anyone in a political speech the broadcasting station is

jointly liable.
Where are we left by that situation? We are fully in sympathy

with this section of the law, but the courts have already interpreted
it to mean that the power of censorship referred to in the law does

not mean we are not responsible for libel and slander. We are

perfectly ready to accept that responsibility, but in that case we must

have the right to go over speeches in advance and see what is in

them, for we do not wait until they are on the air."

However, Mr. Bellows presented no solution to the Committee
which would obviate the responsibility of broadcasters in keeping

so id. at 85.
31 On this point the Court in Sorensen v. Wood said: "* * * yet

its employees in charge of this station did not use or attempt to use

means to stop or shut off the speech, though that could have been

done instantly by mechanism which was a part of the equipment.
The evidence shows that the announcer, who introduced the speaker,
though present, did not pay any attention to the address and did not

know the words used by the speaker." Ibid.
32 H. R. 7716, 72d. Cong. 2d Sess.
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defamatory utterances off the ether entirely, even though included
in political speeches.33
Aside from the civil liability involved, important questions arise

as to the action which, in the public interest, should be taken by
the regulatory body against station licensees for broadcasting defam
atory utterances. Common sense would dictate that a solitary in
cident involving misuse of a station's facilities in this regard should
not in itself be cause for revocation or refusal to renew a station
license. On the one hand, a jury verdict or court decision finding
a station licensee liable for broadcasting defamatory utterances
over its facilities is a strong showing that in this particular matter
the station licensee has not operated in the public interest, but,
on the other hand, there is the declaration of legal policy set forth
in Section 18 of the Radio Act of 1927 34 with regard to political
speeches, and there is also the question of switching a speaker off
the air before he lapses into actionable language. For even though
proper caution may be exercised in examining the manuscript of a

non-political speech, nevertheless ad lib departures frequently occur.

It seems that the rules of law set forth in the Trinity Methodist
Church South 35 and the KFKB Broadcasting Company, Inc.,36 cases

should prevail, and that renewal of station licenses should be denied
or station licenses revoked for this cause only when it appears that
the station licensee has been a consistent offender (and by consistent
is meant a second or third occurrence after complaint has been
made), or where the circumstances attending the defamatory broad
cast are such that the station licensee was negligent or culpable.

33 In a recent case the Supreme Court of the State of Washington
followed the reasoning of Sorensen v. Wood (.supra note 26), in

deciding Miles v. Louis Wasmer, Inc., et al. � Wash. �, 20 P. (2d)
847 (1933). In this case the defendant, William H. Castner, who
was interested in securing the repeal of the 18th Amendment, en

gaged an announcer, C. C. Lantry, employed by Station KHQ, to read

speeches on behalf of repeal, submitted by Castner. Lantry was to
revise and alter the speeches as he saw fit, and read them on time
other than while working for KHQ. The court held both Lantry
and Castner liable. As to the owner of KHQ, Louis Wasmer, Inc.,
the Court stated: "* * * it seems to us that there is a close analogy
between the words spoken over a broadcasting station and libelous
words contained in a paid advertisement in a newspaper. The owner

of the station furnished the means by which the defamatory words

could be spoken to thousands of people. It operated the station for

profit and received compensation for the time that it was being
used." (at 849). The Court then quoted with approval from Soren
sen v. Wood, and Walker v. Bee-News Publishing Co., 122 Neb. 511,
240 N. W. 579 (1932), in holding the station liable.

3* Supra note 2.

Supra note 19.
36 Supra note 8.
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Broadcasting of False, Fraudulent and Misleading Advertising

Whereas it appears that the action of the Commission in protect
ing the public interest by regulating contumacious attacks upon, or

ridicule of, any race, religion, or estate of society, and restraining
defamation by radio should be somewhat restrained and circumspect,
the nature of the damage done by the broadcasting of false, fraud
ulent, and misleading advertising calls for no such liberality of

treatment on the part of the regulatory body.
With regard to the first two fields of action, the rights of min

orities must be considered in their relation to freedom of speech.
The prohibition against prior restraints which have found their

way into our Federal Constitution, and into most of the state con

stitutions, and into the fabric of our law, was founded upon an ideal

of free expression. Most public utterances are concerned with pol
itics, economics, religion, racial problems, professions, and the like, and
in these utterances there will always be found a wide divergence of

opinion and impassioned expression of such difference of thought.
Only too frequently radio utterances on these subjects, especially in

the field of politics and religion, not only do extreme violence to

the truth, but far transcend all standards of refinement fitting our

day and generation, and not unfrequently lapse into vulgarity and

indecency. These should not be tolerated.
But whatever traditional privileges are to be extended to utter

ances in the realm of politics, philosophy, economics, and religion,
they should certainly not be extended to false, fraudulent, and mis

leading statements made over the radio in advertising services, com

modities, or products, because of the very nature of these latter

utterances.

In considering various applications the Commission has condemned

advertising of fraudulent securities and patent medicines, fortune

tellers, astrologers, psychologists, numerologists and other palp
able frauds.37
A variety of extremely dubious advertising announcements, many

of which directly* violate the terms of cease and desist orders of

the Federal Trade Commission in exactly analogous practices with

regard to unfair methods of competition in interstate commerce

promulgated under Section 5 of the Federal Trade Commission Act,38
are offered for radio dissemination. That such announcements con

travene the Federal Radio Commission's standard of "public interest,
convenience and necessity" is apparent when it is considered that

they have already been found to be against the public interest by the

37 See Chicago Federation of Labor v. Federal Radio Commission,
41 F. (2d) 422 (App. D. C. 1930); Ansley v. Federal Radio Com

mission, 46 F. (2d) 60"6 (App. D. C. 1930).
38 38 Stat. 719 (1914); 15 U. S. C. � 45 (1926).
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Federal Trade Commission � In fact, the term "public interest" has
been discussed in a line of decisions by the courts in connection
with the adjudication of Section 5 of the Federal Trade Commission
Act,*" and in other connections.
The jurisdiction of the Commission is not over the advertiser, but

it is exclusively over the radio station licensee. It is the duty of
the station licensee to operate at all times in the public interest and
according to law. The implications arising from this duty are all
the more obvious when it is considered that, although it is using
a public facility, nevertheless the station licensee does not assume

a public utility obligation. No governmental agency has power to

regulate concerning the rates and charges of the broadcasting sta

tion, nor is there any duty incumbent upon it to transmit any par
ticular program or other material,4i with the exception noted in

section 18 of the Radio Act of 1927.42
This very freedom of selection of program and advertising material

makes more obvious and compelling the station's duty to operate
in the public interest. Its every act is impressed with a public
trust and is necessarily subject to the most searching scrutiny. It

is clear therefore that when a station lends its facilities to the dis
semination of false, fraudulent, and misleading advertising, it grossly
violates the public trust.

Broadcasting facilities are extremely limited. The demand for

them is great, and duplicitous or fraudulent messages in the guise
of legitimate advertising should never be tolerated through such

a medium. The privileges accorded to, and the patience exercised

with regard to, other forms of questionable broadcasts certainly
find no justification here.
The regulation of radio communications in the public interest is

not circumscribed by such factors as the Federal Trade Commis
sion must consider in suppressing unfair methods of competition in

commerce as, for example, the necessary jurisdictional feature that

the commerce to be supressed be interstate commerce, nor is the

regulation of radio communications abridged by the provisions of

39 Federal Trade Commission v. Klesner, 280 U. S. 19 (1929) ;

Royal Baking Powder Co. v. Federal Trade Commission, 32 F. (2d)
966 (App. D. C. 1929).

40 Sears, Roebuck & Co. v. Federal Trade Commission, 258 Fed. 307

(C. C. A. 7th, 1919); Federal Trade Commission v. Gratz, 253 U. S.

421 (1920); Hills Bros. v. Federal Trade Commission, 9 F. (2d)
481 (C. C. A. 9th, 1926), certiorari denied, 270 U. S. 662 (1926);
Federal Trade Commission v. Balme, 23 F. (2d) 615 (C. C. A. 2d,
1928), certiorari denied, 277 U. S. 598 (1928); Federal Trade Com

mission v. Kay, 35 F. (2d) 160 (C. C. A. 7th, 1929), certiorari de

nied, 281 U. S. 764 (1930).
� Sta-Shine Products Co., Inc., v. Station WGBB, Inc., et al., 188 I.

C. C. 271 (1932).
42 Supra note 2.
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advertising-regulating statutes. The only standard set up is that
the material broadcast must serve the public interest, convenience
and necessity. Thus a showing that a radio station has consistently
offended against federal or state statutes or city ordinances in broad

casting either sustaining or commercial material is a strong show

ing that such broadcasts have not been in the public interest, have

not served the public convenience or necessity, and that it is ques
tionable whether or not the station license should be renewed.

Andrew G. Haley*

* Member of the Bars of the State of Washington and of the Dis

trict of Columbia; contributor to various other periodicals on legal
and public affairs.
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RECENT DECISIONS

AGENCY�Master and Servant�Family Car Doctrine.

The defendant furnished his nineteen year old son with an automo

bile for use in driving to school, "and otherwise." For damages re

sulting from a collision with the defendant's automobile while, al
legedly, it was being negligently operated by the defendant's son on his

way to school, the plaintiff brought suit against the defendant. The
lower court, finding that there was no relation of agency or master

and servant between the defendant and his son, held for the defend
ant. An appeal was taken to the Court of Appeals of the District of
Columbia. Held, at the time of the accident the son was acting within
the scope of the authority conferred upon him by his father, the legal
effect being the establishment of the relationship of agency. Hardy V.

Smith, 62 Wash. L. Rep. 102 (1934).
What bearing the principal case may have upon the status of the

Family Car Doctrine in the District of Columbia must be left largely
to inference. The Court, in its opinion, made no mention of the doc

trine, but purported to base its decision upon strict principles of

agency. Taken in conjunction with earlier cases on the subject, how
ever, the case presents some interesting implications.
In Moody v. Stephens, 55 Wash. L. Rep. 100 (1927), the Supreme

Court of the District of Columbia adopted the Family Car Doctrine on

the avowed basis that the automobile is a dangerous instrumentality.
As a basis of the doctrine, this theory has persisted in only one juris
diction, viz., Florida. Southern Cotton Oil Co. v. Anderson, 80 Fla.

441, 86 So. 629 (1920); Engleman v. Traeger, 102 Fla. 756, 136 So. 527

(1931). The prevailing view today regards the automobile as a

"potentially dangerous instrumentality", but no more. District of
Columbia v. Colts, 282 U. S. 63 (1930). So far as it stands for the

proposition that an automobile is per se a dangerous instrumentality,
Moody v. Stephens is no longer good law.

In Turoff v. Burch, 50 F. (2d) 986 (App. D. C. 1931), the defendant's

son, who had permission to use the family car, allowed a friend to

operate it at a time when the son was present, riding in the car. The

majority of the Court of Appeals refused to hold the defendant liable

for damages caused by the car while it was being so operated. In

language of definite disapproval of the Family Car Doctrine, the ma

jority felt that that doctrine should not be extended to cover a case

where, at the time of the accident, the car was being operated by a

total stranger, without the owner's consent. The doctrine itself was

not repudiated, for the case did not present an apt opportunity for its

application, but, by dictum, the Court left no doubt of its opinion of

the doctrine. Mr. Justice Robb dissented from the majority, being of

the opinion that interests of public policy warranted an extension of

the Family Car Doctrine to cover the situation before the Court in
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that case. Moody v. Stephens, supra, was not discussed, or even cited
in either majority or minority opinions.
It Is significant that the opinion in the principal case, from which

no dissent was registered, was written by Mr. Justice Robb. Also to
be noted is the fact that of the three cases cited in support of the
opinion, Smith v. Jordan, 211 Mass. 269, 97 N. E. 761 (1912) ; Denison
v. M'Norton, 228 Fed. 401 (C. C. A. 6th, 1916) ; and Young v. Masci, 289
U. S. 253 (1933), one of them, Denison v. M'Norton, was also cited by
Mr. Justice Robb in his dissenting opinion in Turoff y. Burch, supra.
In Denison v. M'Norton the defendant's son was driving other mem

bers of the defendant's family in the car at the time of the accident,
and the case is frequently distinguished on this ground from others

involving the Family Car Doctrine. Nevertheless the case has on

numerous occasions been cited as one of the leading federal author
ities in support of the Family Car Doctrine.
In the principal case the Court held that the relationship of agency

was established, but it failed to point out in just what particulars that

agency existed. Was it because the father was under an obligation
to furnish his son with transportation to school? In this connection,
it is to be noted that under the law in the District of Columbia the

obligation of the father to furnish schooling for his children ceases

when his children have reached the age of sixteen. D. C. Code (1929)
tit. 7, � 91. Or was it because the Court felt that it was the business
of the father to provide an automobile for the use and pleasure of his
family? This is the theory upon which the majority of the courts ex

plain the Family Car Doctrine. See Lattin, Vicarious Liability and
the Family Automobile (1928) 26 Mich. L. Rev. 846. Upon sound prin
ciples of agency, this explanation is inadequate. Lattin, supra. The
real basis of the doctrine is to be found in considerations of public
policy, which was the theory of Mr. Justice Robb's dissent in Turoff
v.Burch, supra. Unfortunately, the theory of his decision in the prin
cipal case is not so plain. But if it sheds no light on the status of
the Family Car Doctrine in the District of Columbia, the case at least
re-opens the question for further consideration with a view toward a

clean-cut decision in the near future. Cf. Edwards v. Springer, as yet
unreported, but noted at 62 Wash. L. Rep. 293 (1934), and Robb v.

Mullen, noted at 62 Wash. L. Rep. 277 (1934), recent decisions by
the Supreme Court of the District of Columbia, both involving the

Family Car Doctrine, but neither furnishing any particular assistance
in settling the question decisively.

R. A. M., Jr.

BANKS AND BANKING�Power of a National Bank to Pledge Its
Assets to Secure Deposits.

A national bank pledged some of its assets to secure a deposit of
funds by the City of Marion, Illinois. The bank later became insolvent,
and an action was brought by its receiver to recover the securities
pledged, on the ground that the bank had no authority to make the
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pledge. The Act of June 25, 1930, amending the National Banking Act,
provides that, "Any association may, upon the deposit with it of public
money of a State or any political subdivision thereof, give security for
the safekeeping and prompt payment of the money so deposited, of the
same kind as is" authorized by the law of the State in which such
association is located in the case of other banking institutions in the
State." 46 Stat. 809 (1930), 12 TJ. S. G. Supp. VII � 90 (1933). Held,
since Illinois had not conferred upon its banks the power to pledge
assets to secnre deposits of a political subdivision of the State, the
bank was without authority to make the pledge of securities in ques

tion, and its receiver was entitled to recover them unconditionally in
order that they might be administered for the benefit of general
creditors of the bank. City: of Marion, III. v. Sneeden et al., 291 TJ. S.
� (1934).
The recent crisis in banking circles has resulted in renewed litiga

tion of the question of a bank's authority to pledge its assets in order
to secure deposits. The principal case denies its authority, in the

absence of statutory provision, to pledge assets to secure public
deposits. This is also the tendency of recent state decisions. State
Bank of Brockport v. Stone, 261 N. Y. 175, 184 N. E. 750 (1933);
Arkansas County Road Improving District v. Taylor, 185 Ark. 293, 47
S. W. (2d) 27 (1932); Louisville v. Fidelity Trust Co., 245 Ky. 704, 54

S. W. (2d) 40 (1932); Wood v. Imperial Irrigating District, 216 Cal.

748, 17 P. (2d) 128 (1932) ; Bliss v. Pathfinder Irrigating District, 122

Neb. 203, 240 N. W. 291 (1932); Austin v. Lamar County, 26 S. W.

(2d) 1062 (Tex. Civ. App. 1930).
In Texas & Pac. Ry. Co. v. Pottorff, 291 TJ. S.� (1934), decided the

same day as the principal case, the Court, in another opinion by Mr.

Justice Brandeis, held, that, in the absence of a statute, a national

bank was without authority to pledge its assets to secure a private
deposit. The Court, in the Pottorff case, held further that the bank

was not estopped, through its receiver, to deny the validity of the

pledge because it had received benefit from the deposit which was

made in return for the pledge. Nor, held the Court, was the receiver

bound to make restitution of the amount of the deposit before being
entitled to a return of the securities pledged.
On this last point, however, there is a difference of opinion between

the federal and state decisions. Thus, in State Bank of Brockport v.

Stone, supra, the New York Court of Appeals held, that while the

receiver was entitled to recover the assets pledged, he was obliged
first to tender the" amount of the deposits secured thereby before the

depositor was required to surrender the securities. This difference in

the decisions follows from the different treatment accorded ultra

vires acts by the New York and Federal courts in this connection. By
the New York view, one who has received the benefit of performance
on the other side is not relieved of performance in return although
the contract is ultra vires. Under the federal view, one who has

performed in full can not demand performance of the other party if
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the contract be ultra vires, but he is restricted to sue in quasi-con
tract for benefits conferred, or, in the case of the promisor's insol

vency, to stand with the general creditors in the distribution of such

dividends as are declared. Baltimore & Ohio R. R. Co. v. Smith, 56

F. (2d) 799 (C. C. A. 3rd, 1932). So in the Pottorff case, supra, the

Court conceded the right of the depositor to share in the dividends as

a general creditor, but denied him any special preference. It is sub

mitted that the federal rule is the more consistent and better one.

If the bank is to be denied power to pledge its assets to secure deposits,
the same arguments advanced in support of this proposition would
seem to be of equal force in denying the right of the depositor to

demand the return of his deposit upon the surrender of the securities

illegally pledged. To allow the return of the deposit is in effect to
make the deposit a secured one. It is not enough to say that the

bank should not be allowed to retain the benefit of a contract and at

the same time be excused of performance on its own side. This is to

ignore the fact that the rights of others are involved, namely the

rights of other depositors. These depositors have a right, upon the

insolvency of the bank, to demand that the largest possible fund
should be made available for the settlement of their claims.

W. H. C.

CONSTITUTIONAL LAW�Due Process�State Taxation.

A statute of the State of Washington (Laws of 1931, c. 23), placed
an excise tax of fifteen cents a pound on all butter substitutes sold
within the state. Sales for export were not taxable, and any payments,
or the doing of any act constituting an unlawful burden upon the sale
or distribution of butter substitutes in violation of the Constitution
or laws of the United States, were excluded from the operation of the

law. The appellant corporation had imported and sold "Nucoa", a

DTand of oleomargarine, and had derived a large profit annually prior
to the passage of the act. Since then it has made no intrastate sales.
In its suit to enjoin enforcement, the act was attacked as invalid on

various constitutional grounds, the chief one being a denial of due

process under the Fourteenth Amendment. From a judgment of the
court below, holding the act valid, an appeal was taken to the United
States Supreme Court. Held,, the statute is plainly a taxing act, with
nothing in its terms to suggest that it is anything else. The tax being
within the lawful scope of the legislature, the exertion of the power

may not be restrained because of such prohibitory results as may
arise from its exercise. A. Magnano Company v. Hamilton, 291 U. S.

�(1934).
In discussing the due process clause of the Fourteenth Amendment

as a limitation upon the taxing power of the state, the Court, by Mr.

Justice Sutherland, said: "* * * (it) is applicable to a taxing statute

such as the one assailed here only if the act be so arbitrary as to com

pel the conclusion that it does not involve an exertion of the taxing
power, but constitutes, in substance and effect, the direct exertion of
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a different and forbidden power, as, for example, the confiscation of
property." The court may not inquire into the motives of the legis
lature in enacting the law. Arizona v. California, 283 U. S. 455 (1931).
It must presume that the law was enacted in good faith and is not,
by its necessary and natural operation, destructive of rights secured
by the Constitution. Minnesota v. Barber, 136 U. S. 313 (1890). The
fact that enforcement of a tax within the lawful power of the state
may or will result in restricting, or even destroying, particular oc

cupations or businesses, constitutes no reason for judicially striking it
down, [Loan Association v. Topeka, 20 Wall. 655 (1874)], unless it be
shown that the form of taxation was adopted as a cloak to hide the
existence of another and different power denied by the Constitution of
the United States to the state. In the instant case no such showing
was made.
The act in question provides for an excise tax assessed on the dealer,

the amount of tax being measured by the quantity sold, and it is oper
ative only when the interstate commerce relation to the product is
ended. This tax on carrying on trade within the state may be im
posed, if not "so extravagant or arbitrary as to constitute an abuse of
power." Mount Washington Lumber Company v. Washington, 243
U. S. 237 (1917)., The main contention of the appellant was, in ef
fect, that the tax was so excessive that its inevitable result would be to
destroy its intrastate business. Citing Veazie Bank v. Fenno, 8 Wall.
533 (1869) ; McCray v. United, States, 195 U. S. 29 (1904) ; Alaska Fish
Co. v. Smith, 255 U. S. 48 (1921), Mr. Justice Sutherland said that the
courts are without power to prescribe limitations upon the exercise of
the acknowledged powers of the legislative departments. "Even if
the tax should destroy a business it would not be made invalid * * *

on that ground alone. Those who enter upon a business take that
risk." Alaska Fish Co. v. Smith, supra. The intent of the legislature
is to be gathered from the language of the act, and that a prohibition
instead of a tax was intended may not be inferred solely from the
heavy burden imposed. Child Labor Tax Case, 259 U. S. 20 (1922).
A taxing act cannot be construed as confiscatory merely because of
the amout of the tax. Williams v. Fears, 179 U. S. 270 (1900) ; Patton
v. Brady, 184 U. S. 608 (1902). Here the act is for revenue, hence the
court cannot consider the reasonableness of the amount of the tax.

Spencer v. Merchant, 125 U. S. 345 (1888).
The decision raises an interesting question as to its practical effect.

Weaver v. Palmer Brothers, 270 U. S. 402 (1926), laid down the rule

that a lawful business, such as the one in question, cannot be pro
hibited directly. "The business here involved is legitimate and use

ful, and while it is subject to all reasonable regulation, the absolute

prohibition * * * is purely arbitrary and violates the due process clause

of the Fourteenth Amendment." (at 415.) See also Adams v. Tanner,
244 U. S. 590, 596 (1917). True, here the act does not prohibit busi
ness under penalty, as in the cases cited, but the effect is as decisive

although obtained indirectly. As is stated in the concluding paragraph
of the principal case: "From the beginning of our government, the
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courts have sustained taxes although imposed with the collateral in
tent of effecting ulterior ends which, considered apart, were beyond
the constitutional power of the law makers to realize by legislation
directly addressed to their accomplishment." Though the legislature
cannot eradicate certain enterprises directly through the imposition
of unreasonable restraints, nor do so by "* * * extending the penalizing
features of a so-called tax, thus forcing it to lose its character as

such and become a mere penalty with the characteristics of regulation
and punishment," (Child Labor Tax case, supra), yet seemingly it can,
by labeling a statute as a general revenue measure, attach to it such

incidental features that the continuance of the particular business or

occupation will become too burdensome to warrant further struggle.
Relief from such taxation, if it be desired, must he secured through
the ballot-box.

H. W. S.

MANDAMUS�Comptroller General.

Under the act of March 2, 1907 [34 Stat. 1217 (1907), 10 U. S. C.

� � 947, 980 (1926)], which in effect provides that when an enlisted
man shall have served thirty years in the Army, Navy, or Marine

Corps, he shall, on application to the President, be retired on a 75%
pay basis, the petitioner, having served the prescribed period in the

Phillippine Scouts, applied for and secured the requisite order placing
him upon the retired list. Thereafter he presented a voucher for his

retired pay to the local disbursing officer, who forwarded it to the

Army Chief of Finance. The latter, being in doubt as to his author

ity to make the payment, applied to the Comptroller General for an

advance opinion, forwarding to him the petitioner's voucher. The

Comptroller General ruled that the petitioner was not entitled to pay
ment under the statute, and retained the voucher. Petitioner brought
suit for a mandatory injunction against the Comptroller General and

the Chief of Finance to compel payment. The Supreme Court of the
District of Columbia ruled that the injunction should issue, but this
decision was reversed by the Court of Appeals of the District of Co

lumbia. McCarl, Comptroller General et al. v. Miguel, 66 F. (2d) 564

(App. D. C. 1933). An appeal was taken to the United States Supreme
Court. Held, the ruling of the Comptroller General was in error, and
was not binding upon the Chief of Finance. Against the latter the

injunctive relief should issue, but as to the Comptroller General man
damus should not be allowed. Miguel v. McCarl, Comptroller General
et al., 291 U. S. � (1934).
Enlargement upon the background of the case will lend itself to a

clearer understanding of the decision. By the Act of February 2, 1901
[31 Stat. 757 (1901), 10 U. S. C. � 333 (1926)], the President was

authorized " to enlist natives of those (Philippine) islands for service
in the Army, to be organized as scouts * * *." (Italics supplied). This
Act was followed by the Act of 1907 (supra), providing for the retire

ment of men enlisted in the Army, Navy, or Marine Corps on a 75%
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pay basis. Subsequent enactments made special provision for the re

tirement of officers in the Philippine Scouts. 41 Stat. 770 (1920), 10
U. S. C. � 327 (1926); 42 Stat. 632 (1922), 10 U. S. C. � 332 (1926).
These Acts explicity excluded from their application non-commissioned
members of the Philippine Scouts, and no specific provision was ever

enacted for the benefit of this particular class. Faced with this situa
tion, the indecision of the Chief of Finance, when called upon to meet
the petitioner's claim, was, no doubt, occasioned by the principle in-
clusio unius, exclusio alterius. This understandable difficulty was

shared by the Comptroller General when the question was presented to
him for decision. In the face of an appropriation barely sufficient to
meet the needs of an already over-crowded retired list, the Comptroller
General was little inclined to add to its numbers an entirely new class
of applicants. He therefore resolved his doubts against the petition
er's claim, and directed the disbursing officer not to pay the voucher,
which he retained. Once given, this ruling by the Comptroller Gen
eral became binding upon the Army Chief of Finance. Skinner &

Eddy Corp. v. McCarl, 275 U. S. 1 (1927). Because of its expected
effect upon the morale of the Philippine Scouts, the decision met with
extreme disfavor in the War Department, and the Judge Advocate
General joined in the petitioner's suit, filing a brief with the Solicitor

General, as amici curiae.

In reversing the decision of the District Supreme Court that the

mandatory injunction should issue, the District Court of Appeals held
that the case was not a proper one for mandamus because it was one

involving a construction of statutes on the face of which there was a

"serious doubt" whether Congress intended that the personnel of the
Philippine Scouts should be placed in the same class as enlisted men

of the Regular Army. In a proper case action by the Comptroller Gen
eral is compellable by mandamus. Smith v. Jackson, 246 U. S. 388

(1918); McCarl v. Miguel, supra. What constitutes a proper case for

the issuance of a writ of mandamus is suggested by Wilbur v. United

States, 281 U. S. 206 (1930), where the Court said (at 218-9): "Man

damus is employed to compel the performance, when refused, of a min

isterial duty, this being its chief use. It also is employed to compel
action, when refused, in matters involving judgment and discretion,
but not to direct the exercise of judgment or discretion in a particular
way nor to direct the retraction or reversal of action already taken in

the exercise of either." The mere fact that a case presents a question
necessitating that a statute be construed does not ipso facto make the

case inappropriate for mandamus. Roberts, Treasurer, v. United

States. 176 U. S. 221 (1900). If the statute carries with it, on its face,
a clear construction, the act of the officer who construes it is none

the less ministerial, and it may be compelled by mandamus proceed

ings. The difficulty arises where the statute carries with it a construc

tion which is not clear upon its face.

In this case the Army Disbursing Officer was unable to find the

clear construction on the face of the statute. His doubts were re

solved by the decision of the Comptroller General that "the retirement
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of enlisted men of the Philippine Scouts is not authorized even by the

remotest implication of the laws." (Italics supplied). The Supreme
Court of the District of Columbia, upon consideration of the statutes,
found this construction to be in error. With these pronounced differ

ences of opinion before it, the District Court of Appeals found, natur
ally enough it would seem, that there was "serious doubt" as to the

proper construction of the statute, and that therefore, the case was not

a proper one for mandamus.
The United States Supreme Court found no such difficulty in con

struing the statutes. Plainly, in their opinion by Mr. Justice Suther

land, the statute was intended to include within its provisions in

dividuals carrying the status of the petitioner. "Statutory provisions
so clear and precise do not require construction," the Court said. In

deed, no construction was possible because the proposition was so

self-evident that there was nothing to construe. United States V.

Shreveport Grain & El. Co., 287 U. S. 77 (1932).
But the interesting point in the decision of the United States

Supreme Court is to be found not in the facility with which that

Court reached a decision which other courts and governmental de

partments had found difficult to approach, but rather in the order

which issued upon that decision. In a case so clear of construction,
the remedy of mandamus would, it seems, be most appropriate, within
the rule of Wilbur v. United States, supra. Against the Chief of Fin

ance, the Court experienced no difficulty in directing that action be
taken to pay the petitioner's claim. Against the Comptroller General,
on the other hand, "in the light of the case as now made", the de

cision of the District Supreme Court that mandamus should issue

against the Comptroller General failed to meet with the concurrence

of a majority of the United States Supreme Court. Undeniably the

Comptroller General had undertaken nothing upon his own motion,
but had merely complied with the request of the Chief of Finance

for an advance opinion on the merits of the petitioner's claim. Never
theless it was the order of the Comptroller General, directing the

Chief of Finance to withhold payment, and it was the retention by the

Comptroller General of the petitioner's voucher, that withstood the

petitioner's efforts to secure satisfaction of his claim. Wherein the
case was not shown to be an apt one for the issuance of a writ of

mandamus against the Comptroller General to compel the return of

the petitioner's voucher, is not clear. Nor is it made clearer by the

naivete of the language used by the Court in refusing to grant
mandamus against the Comptroller General: "But it is not to be

supposed that, upon having his attention called to our decision, the
Comptroller General will care to retain possession of the voucher or

that he will interfere in any way with its payment." The implication,
of course, would seem to be that should the Comptroller General con
tinue to so care, the Court would then find itself willing to take the

more extreme measures in its power to compel performance. On this

point, and the status of the Comptroller General broadly, see the fol

lowing cases: Richmond, etc, R. Co. v. McCarl, etc., 62 F. (2d) 203
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(App. D. C. 1932), certiorari denied, 288 U. S. 615 (1933); Lambert
Lumber Co. v. Jones Engineering and Construction Co., 47 F. (2d)
74 (C. C. A. 8th, 1931), certiorari denied, 283 U. S. 842 (1931); McCarl
et al. v. United States ex rel. Leland, 42 F. (2d) 346 (App. D. C. 1930),
certiorari denied, 282 U. S. 839 (1930) ; McCarl v. Pence, 18 F. (2d) 809
(App. D. C. 1927); United States ex rel. L. MarguUes & Sons, Inc., v.
McCarl, 10 F. (2d) 1012 (App. D. C. 1926), certiorari denied, 273 U.
S. 695 (1926); McCarl v. Cox, 8 F. (2d) 669 (App. D. C. 1925).

F. C. N.

TAXATION�Income Tax�Taxable Gains.

In 1914 the respondent bought all the assets of the Sen-Sen Com
pany. In part payment it assumed more than $2,000,000 of the sell
er's outstanding liabilities, among them the bonds in question. Dur

ing the years 1922, 1924, and 1925 it purchased a considerable num

ber of these bonds in the open market at less than their par value.
The Commissioner assessed the difference between the face value of

the bonds assumed by the purchasing corporation and the amount at
which it purchased them, as realized income. The Commissioner's

holding was overruled by the Board of Tax Appeals, which in turn

was sustained by the Circuit Court of Appeals. The matter came be
fore the Supreme Court on certiorari. Held, the difference was income

and constituted a taxable gain. Helvering v. The American Chicle

Co., 291 U. S. � (1934).
In the case of Bowers v. Kerbaugh Empire Co., 271 U. S. 170 (1926),

German marks were borrowed for the completion of a contract. At the

time of repayment, the marks having depreciated in value, a sizable

gain had accured to the borrower, yet upon the whole operation there

had been a loss. Consequently the court held that there was not a

taxable gain.
In United States v. The Kirby Lumber Co., 284 U. S. 1 (1931),

bonds had been issued by the taxpayer at par and later in the same

year had been bought and retired in the open market at less than

par. The Supreme Court held this gain to be taxable income. In dis

tinguishing the Kerbaugh case, the court explicitly said that where

there is a loss upon the entire transaction there is no taxable income.

The principal case presents this further question: If one corpora

tion purchases the assets of another corporation and in part payment
assumes the liabilities of that corporation, and later retires those

liabilities at a discount, is this gain taxable income? At the outset it

is necessary to eliminate the Kerbaugh case because the ruling there

was that there is no taxable gain where there is a loss. Since, in the

case under discussion, the record failed to show the outcome of the

whole transaction and whether there had been a gain or a loss, the
court said it would assume that the respondent's books indicated a

decrease of liabilities with a corresponding increase of net assets. So

the court held that there was a taxable gain, which seems to establish

that the rule in the Kirby case applies where the purchaser of the
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bonds is the issuing corporation as well as where it is someone else.

Although this decision settles the rule to this effect as an original
question, it would seemingly have been just as logical to have regarded
the situation as reducing the purchase price of the business. This was

the view of the court below. Eelvering v. American Chicle Co., 65 F.

(2d) 454 (C. C. A. 2d., 1933).
G. M.

TAXATION�State Taxation of Federal Instrumentalities.

The plaintiff company, having contracts with the United States for
the construction of levees in Louisiana in aid of navigation on the

Mississippi river, consumed large quantities of gasoline in the opera
tion of machinery employed in the work. The State of Louisiana
levied a tax upon all gasoline used in the state. Exemption from the

tax was claimed on the theory that the work was being done by an

instrumentality of the United States. Eeld, the tax is valid, since the

contractor is not a government instrumentality, but an independent
contractor. Trinity Farm Construction Company v. Alice Lee Grosjean,
291 U. S. � (1934).
This is the latest contribution by the Supreme Court to the in

volved subject of state taxation of federal instrumentalities. See

Boudin, The Taxation of Governmental Instrumentalities (1933-34)
22 Georgetown Law Journal 1-40 and 254-292. Here, however, the
decision was obviated by the earlier holding of the court in the case of

Uetcalf and Eddy v. Mitchell, 269 U. S. 514 (1925), where it was held
that engineers employed by a state to supervise the construction of
water supply and sewage disposal systems, could not claim immun

ity from a federal income tax on the ground that the work done was

that of a state instrumentality.
The principal case seems logical enough based upon Metcalf and

Eddy v. Mitchell, supra. It is, however, difficult to reconcile with the

cases which have held that the income of lessees from Indian lands
is exempt from state taxation, and that the income of lessees derived
from state school lands is exempt from federal taxation. Gillespie v.

Oklahoma, 257 U. S. 501 (1927) ; Burnet v. Coronado Oil and Gas Com

pany, 285 U. S. 393 (1932.) Gf. Group No. 1 Oil Corporation v. Bass,
283 U. S. 279 (1930), and Burnet v. A. T. Jergins Trust, 288 U. S. 508

(1932). In these cases, the lessees were independent contractors, and,
moreover, they received their income through their own individual
efforts and not from the state or federal government. The theory of
these cases is that a tax on the income is a burden on the ability of
the Government to make a contract on the best possible terms. "The
same considerations that invalidate a tax upon the leases invalidate
a tax upon the profits of the leases, and, stopping short of theoretical

possibilities, a tax upon such profits is a direct hamper upon the ef
forts of the United States to make the best terms that it can for its

wards," Holmes, J., in Gillespie v. Oklahoma, supra at 506. But this
is also true in the contract made by the Government with the plain-
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tiff company for the construction of a levee. Tax immunity would
help the Government to make a better contract here, as in the case

of leases of land. The decision in the principal case is, as suggested
above, well supported by precedent, but it cannot be said in any appre
ciable measure to have dissolved the difficulties surrounding the subject
of reciprocal tax exemptions of state and federal instrumentalities.

V. P. M.

TORTS�Contributory Negligence�Stop, Look and Listen Rule.

The plaintiff, a truck driver, approaching the defendant's railroad
crossing on a public highway, stopped before crossing. At this point
his view to the north was obstructed by a string of freight cars on

the inside of four tracks. Not hearing either bell or whistle, both of
which were required by statute, the plaintiff started across and, on

reaching the second track, was struck by a train coming from the
north. Held, the question of the plaintiff's negligence was for the jury,
and it was error for the District Court to direct a verdict for the de

fendant. The judgment should be reversed and the cause remanded for
further proceedings. Pokora v. Wabash Railway Company, 291 U. S. �

(1934).
The defendant wholly relied upon the familiar case of B. & 0.

Ry. Co. v. Goodman, 275 U. S. 66 (1927), to sustain its contention that
the plaintiff should have alighted from the truck and walked to the

track to get a better view, if under the circumstances his vision was

obstructed. But the merits of this case, decided by Mr. Justice
Holmes, have for a long time been seriously debated in both Federal
and State courts, and the weight of authority has been against its
conclusions that the driver should descend from his vehicle if neces

sary to get a clear view, and that the court should decide as a matter
of law whether the driver was guilty of contributory negligence. New
Orleans & N. E. R. R. v. Hegwood, 155 Miss. 104, 124 So. 66 (1929);
Pinckney v. Atlantic Coast Line R. R., 147 S. C. 227, 145 S. B. 135

(1928) ; Morrissey v.: Chicago, M. & St. P. R. R., 55 S. D. 497, 236 N.

W. 731 (1929).
The principal case is an interesting commentary on the Goodman

case. While Mr. Justice Cardozo, in giving the opinion of the Court,
does not overrule the case in its results, he does withhold its con

clusions from application to other cases, and he qualifies the opinion
of Mr. Justice Holmes so as to allow a reversal in the present situa
tion in favor of the party plaintiff.
With respect to Mr. Justice Holmes' first conclusion there is a

wealth of opposing decisions. A prudent man must look and listen,
but the duty to stop depends upon the circumstances. Turner v. Min

neapolis R. Co., 164 Minn. 335, 205 N. W. 213 (1925); Wisconsin &

Arkansas Lumber Co. v. Brady, 157 Ark. 449, 248 S. W. 278 (1923).
Even in the Goodman case there was no suggestion that at every

crossing there was an absolute duty to stop, irrespective of the danger.
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Murray v. S. Pacific Co., 177 Cal. 1, 169 Pac. 675 (1917); Williams v.

lola Electric R. Co., 102 Kan. 268, 170 Pac. 397 (1918).
In the principal case it was admitted that the plaintiff stopped at

the usual place before the defendant's crossing. Not hearing any
sound of an approaching train he then proceeded across. The ques
tion was whether under these circumstances the plaintiff should have
descended from the truck and walked to the crossing to get an unob
structed view. The better reason and weight of judicial opinion
favors the view that the driver need not leave his vehicle. In Hucks-
hold v. St. Louis, I. M. & 8. R. Co., 90 Mo. 548, 2 S. W. 794 (1886), the
Court said: "We are unwilling to extend the degree of care and
caution to be exercised by a traveler on a highway who approaches a

railroad crossing to the extent of saying, as a matter of law, that he
is guilty of contributory negligence because he crossed at a point at
which his visibility was obstructed, although he had stopped and
listened." It is not the custom of prudent men when approaching a

crossing to do more than stop, look and listen. Duffy v. Chicago & N.
W. R. Co., 32 Wis. 269 (1873). To require a driver to leave his vehicle
to observe the situation would be exacting extraordinary care which is

seldom exercised by prudent men. Davis v. New York, C. & S. R. R.

Co., 47 N. Y. 400 (1872).
The reason for these decisions is based upon the common sense

argument that a driver who has left his car to inspect the track is,
upon his return, in no better position than when he first descended.
Even if the track had been straight and clear, a train traveling at

the rate of 30 miles per hour would, as Mr. Justice Cardozo pointed
out, cover one-quarter of a mile in 30 seconds, so that it could easily
appear with suddenness after the driver has turned back to his car,

and strike him in his confident attempt to cross in safety.
There are cases which hold that, under certain circumstances, the

average man, in the exercise of ordinary prudence, should inspect the
view from the track's edge. But it is clearly pointed out that whether
the circumstances are such as demand this unusual precaution is dis

tinctly a question for the determination of the jury. Cincinnati, N. O.

& T. P. Ry Co. v. Farra, 66 Fed. 496 (C. C. A. 6th, 1895); Pittsburgh,
C. C. & St. L. R. Co. v. Terrell, 177 Ind. 477, 95 N. E. 1109 (1911);
Brehn v. Philadelphia, B. & W. R. Co., 114 Md. 302, 79 Atl. 592 (1911).
This is a direct contradiction of Mr. Justice Holmes' second con-

conclusion in the Goodman case, where he declared that it was for the
court to decide what a reasonably prudent man would do under certain

conditions, leaving it to the jury to decide whether the particular
party had conformed to those conditions. On this point Mr. Justice
Cardozo said: "The opinion in Goodman's case has been a source of

confusion in that it imposes a standard for application by the judge.
We limit it accordingly."
The function of the court is to instruct the jury that there is a

certain standard of conduct, that there is a reasonably prudent man,
and then leave it to the jury to decide whether the defendant has, in
the particular case before it, acted as such. This latter view, which
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is that of the majority of jurisdictions, denies to the court the right to
define what a reasonably prudent man would do in the specific case,
and leaves this task to the jury.
In Grand Trunk R. Co. v. Ives, 144 U. S. 408 (1892), the Court said:

"The policy of the law has relegated the determination of questions
as to what a reasonable man would do under various circumstances
to the jury." The question of contributory negligence should always
be left to the jury. Even in Pennsylvania, where the Goodman case is

followed, it was held in Shaffer v. Pennsylvania R. Co., 258 Pa. 288,
101 Atl. 982 (1917), that the driver's duty to get out and go forward
to view the tracks was a question for the jury to decide. See also
Razzis v. Philadelphia R. R. Co., 273 Pa. 550, 117 Atl. 204 (1922).

H. O. E.

TRIAL�Negligence�Directed Verdict.

Plaintiff's intestate, a child of five years, while playing on a wharf

belonging to the District of Columbia, fell through a hole in

the wharf and was drowned. This action was for damages for the

alleged negligence of the District. After a jury had been impaneled,
an opening statement was made by plaintiff's counsel, whereupon the

trial court, on motion of the defendant and without taking testimony,
directed a verdict in the defendant's favor upon the ground that no

cause of action had been stated. The Court of Appeals of the District

of Columbia affirmed the judgment [66 F. (2d) 797 (1933)], and the

United States Supreme Court granted certiorari. Held, where the

opening statement of plaintiffs counsel leaves doubt as to the facts, or

permits conflicting inferences, from which fair-minded men may

honestly draw different conclusions, the question is not one of law

but one of fact to be settled by the jury, and it is error for the trial

court to refuse the taking of testimony and to direct a verdict for the

defendant. Best v. District of Columbia, 291 U. S. � (1934).
It is well settled that the trial court has the power to direct a

verdict for the defendant upon the opening statement of the plaintiff's
counsel where that statement establishes that the plaintiff has no

right in law to recover. In the case of Oscanyan v. Arms Company,
103 U. S. 261 (1880), where the opening statement of plaintiff's counsel

showed clearly that the plaintiff was bottoming his right to recover

upon an illegal contract, the Court, through Mr. Justice Field said:

"The power of the court to act in the disposition of a trial upon facts

conceded by counsel is as plain as its power to act upon the evidence

produced." Pawling v. United States, 4 Cranch 219 (1808) ; Parks v.

Ross, 11 How. 362 (1850): Merchant's Bank v. State Bankr 10 Wall.

604 (1870); Pleasants v. Fant, 22 Wall. 116 (1874); Liverpool Steam

ship Company v. Commissioners, 113 U. S. 33 (1884) ; Matheson V.

Caribo, 117 S. C. 291, 109 S. E. 102 (1921); Sedita v. Steinberg, 105

Conn. 1, 134 Atl. 243 (1926).
But this power is only to be exercised where reasonable men cannot

differ as to the verdict which ought to be rendered (Sedita v. Stein-
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berg, supra), or where more than one conclusion is not reasonably
open to the jury upon the evidence {Matheson v. Oaribo, supra), or
where, if a verdict was rendered in the plaintiffs favor, it could prop

erly be set aside (Merchant's Bank v. State Bank, supra), or where

the evidence upon any issue is all on one side or so overwhelmingly
on one side as to leave no room for doubt what the fact is. People's
Savings Bank v. Bates, 120 IT. S. 556 (1886); Southern Pacific Com

pany v. Pool, 160 IT. S. 438 (1895).
The practice of asking for a directed verdict has superseded the

ancient procedure of demurring to the evidence. This doctrine was

established in Parks v. Ross (supra), where the court said: "* * * if

the evidence be not sufficient to warrant a recovery, it is the duty of

the court to instruct the jury accordingly". Schuchardt v. Aliens, 1

Wall. 369 (1863). English cases likewise sustain this proposition.
Jewell v. Parr, 13 C. B. 916 (1853) ; Toomey v. L. & B. Railway Co., 3

C. B. N. S. 150 (1857); Wheelton v. Hardisty, 8 E. & B. 285 (1858).
The practice is convenient to court and parties, and not only saves

time and expense in shortening trials, but has the merit of presenting
the whole case, in a condensed and precise form, for the consideration

of a court of review. Liverpool Steamship Co. v. Commissioners,
supra; Merchant's Bank v. State Bank, supra.
Opposing this practice is the right of every man to have his case

tried by a jury. Railroad Company v. Stout, 17 Wall. 657 (1873);
Washington & Georgetown Railroad v. McDade, 135 U. S. 554 (1889) ;
Delaware & Lackawanna Railroad v. Converse, 139 U. S. 469 (1890) ;
Richmond* & Danville Railroad Company v. Powers, 149 IT. S. 43

(1892); Texas & Pacific Railway Company v. Harvey, 228 IT. S. 319

(1912); Gunning v. Cooley, 281 U. S. 90 (1930).
Issues which depend upon the credibility of witnesses and the ef

fect or weight of evidence are to be decided by the jury. Texas &

Pacific Ry. Co. v. Cox, 145 IT. S. 593 (1891). In Railroad Company v.

Stout, supra, the court said: "It is true, in many cases, that where the

facts are undisputed the effect of them is for the judgment of the

court, and not for the decision of the jury. This is true in that class

of cases where the existence of such facts come in question rather

than where inferences or deductions are to be made from the facts.
� � *�

The courts of review In this country are applying with increasing
strictness the rules limiting the right of the trial judge to invade the

province of the jury, and "it is only where all reasonable men can

draw but one Inference from the undisputed facts that the question
to be determined is one of law for the court." Catholic University v.

Waggaman, 32 App. D. D. 307 (1909). So long as a question of fact

exists, it is for the jury and not for the court to decide. McDonald

v. Metropolitan St. Ry. Co., 167 N. Y. 660, 60 N. E. 282 (1901).
The question in this case is one of negligence, and the controversy

turned largely upon a difference of view as to the inferences to be

drawn from the opening statement. The respondent relied heavily
upon the authority of United Zinc Company v. Britt, 258 U. S. 269
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(1921), as establishing the doctrine that the Supreme Court did not
favor the "Attractive Nuisance" doctrine, but the Court is explicit in
this case in correcting this misconception, saying, "none of the deci
sions of this Court bearing upon the liability of the District warranted
that course"- Here, on the face of the opening statement, the loca
tion of the wharf, unfenced, close to the street with the barrier partly
down, taken with the use of the wharf for unloading sand, made it a
likely place for children to play. Sandpiles close at hand would con

stitute "a bait" they would inevitably follow. According to the state
ment they did follow it, and used the wharf as a playground at their

pleasure. Whether these particular circumstances gave rise to a duty
which had not been performed was one for a jury to decide, and one

upon which testimony should have been taken.
The opening statement of counsel is ordinarily intended to do no

more than to inform the jury in a general way of the nature of the
action and defense so that they may better be prepared to understand
the evidence. "If a doubt exists", said the Court in the Oscanyan case,

supra, "as to the statement of counsel, the court will withhold its

directions, as where the evidence is conflicting, and leave the matter

to the determination of the jury."
L. A. T.
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BOOK REVIEWS

INTRODUCTION TO THE LAW OP REAL PROPERTY; RIGHTS IN
LAND.�by Harry A. Bigelow and Joseph Warren Madden; Second
Edition. American Casebook Series, West Publishing Co., St. Paul,
1934. Pp. 95; 813.

Harry A. Bigelow, John F. Wilson Professor of Law at
the University of Chicago, originally the reporter, and now

one of the advisors drafting the Restatement of the Law
of Property for the American Law Institute, has produced
a second edition of his valuable book of cases on the law of

property. The Introduction to the Law of Real Property
gives a simple and complete statement of the common law
with its complications of feudal estates, seisin of land, dis
seisin and its consequences, tenure and its incidents, and
the nature and character of uses and trusts. This prepara
tory matter eases the way of the law student in entering
upon this most important subject of the law of property,
and frees him from the bewilderment that would be his if
he started off with the study of cases with no historic
background or knowledge of the early common law.
There is no question that the volume of cases on Rights

in Land is, as claimed by its authors, "usable and valuable."
The extracts from the American Law Institute Restate
ments of the law make it possible for the law student to
acquire a knowledge of what is being done by the editors of
such Restatement. It will not be long, in the opinion of this
reviewer, before the Restatement of the law of the Ameri
can Law Institute will play an important part in the mold
ing of the decisions of the courts throughout the United
States.
The subject-matter of the casebook is confined to rights in

land, and these are subdivided into rights incident to posses
sion, including the topics, possession, air, land, streams, sur
face waters, underground waters and reversions; rights
in land of another, including profits, easements and
licenses; covenants running with the land; equitable en

forcement of agreements running with the land; rents;
waste; and public rights.
Eight hundred and two pages of text are devoted to these

cases and quotations drawn from other sources, and even

yet there are many important principles of law on the
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subjects included therein, which are not covered by any
cases. It appears to be beyond expectation that any case

book can be prepared which will cover every important
point of law without being made so extensive that it is im
possible for a law student to cover the book in the ordinary
law course. The American Casebook Series has subdivided
the law of property into five volumes without touching .every
important principle. Professors and authors will have to
devise a means by which principles not demonstrated by
cases can be brought to the attention of the student in order
that the erroneous idea may not prevail that from a reading
of the cases a student has acquired a knowledge of all the
principles applying to a particular subject.
To illustrate, there are in this volume no cases upon the

important principle of law involved in what is called the
doctrine of implied graort and implied reservation of an

easement growing out of a quasi easement. Yet the reports
contain hundreds of cases involving the principles of law
connected therewith, and there is considerable conflict in
the various states on this subject.
There is a statement in the introduction to the law, at

page eleven, to the effect that land is still held in England
by copyhold tenure. All copyholds, however, were abol
ished in England by the Law of Property Act of 1922, made
effective by the Property Law of 1925.1
As the reviewer sees it, one of the chief problems pre

sented by this volume, and the other volumes of cases on the
law of property contained in the American Casebook Series,
is that too great a burden is cast upon the law student to
master the substance of these five volumes within the short
time that the colleges allot to the law of property. The
time seems ripe for a concerted effort to reduce the number
of cases presented and simplify the study of the topic by
general authoritative principles of what the law is, with
appropriate citations to reported cases and pithy extracts
from such cases.

Joseph D. Sullivan.*

Georgetown University School of Law.

1 15. Geo. V. c. 20 (1925).
?Professor of Law, Georgetown University School of Law; author

of Cases on Real Property (1921), Leases in the Fourteenth Oenturj/.
(1933) 22 Georgetown Law Journal 41.
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THE SPANISH ORIGIN OF INTERNATIONAL LAW� Francisco de

Vitoria and His Law of Nations.�by James Brown Scott. Pub

lication of Carnegie Endowment for International Peace, Oxford

University Press, London, New York, 1934. Pp. 288; Appendices
i-clviii.

This is the first of three tractates from the pen of Profes

sor James Brown Scott1� a scholarly and scientific

appraisal of the work of Francisco de Vitoria with special
reference to Vitoria's great work On the Indians Recently
Discovered. The second volume soon to be published will

deal with the contributions of two other great Spaniards to
International Law, Suarez and Ayala. The third of the

three volumes will have as its subject Belli, Gentili, and

Grotius, all of whom were affected by the Spanish jurists.
The subject and the author are mutually complementary,

for asVictoria predicated Law upon the basis of natural law,
which made even the prince of jurists, Suarez, his debtor,
so also has Dir. Scott proved himself both by word and deed
the greatest exponent of our day of the natural law system,
having promoted its revival in places where that great
system had come to be regarded in semi-silent contempt.
The opening chapters of this monumental tractate, ex

pressing the maturity of its author's legal concepts, opens
upon a panorama of the world as it was in Victoria's day,
the era of Erasmus of Rotterdam, of More, of Montaigne.
It was indeed an era of discovery. Victoria was born in the

Basque province of Alava in 1483, and as a little fellow
learned of that most important of events, the discovery
of America. It was that event, and Victoria's reaction
to it, that has made his fame secure, though it was prac
tically undiscovered, and certainly not generally recog
nized, until Dr. Scott directed his genius towards it.
Victoria was concerned with the validity of the title to

the land of the Aborigines through the discovery of their
land by Columbus on behalf of Spain. As to the assertion
that the lands, or some of them, were unoccupied, Victoria
said: "Not much, however, need be said about this third
title of ours, because, as proved above, the barbarians were

i See Cassidy, James Brown Scott: A Citizen of the World (1931)
9 N. Y. U. L. Q. Rev. 49.
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true owners, both from the public and from the private
standpoints." 2 The "equality of peoples and of States,"
says Dr. Scott, "is the very life and soul of his [Victoria's]
scheme of international relations." 3 For Victoria had said
that discovery and occupation "in and by itself gives no

more support to a seizure of the aborigines any more than if
it had been they who had discovered us." Victoria, how
ever, justified the claim of the Spaniards to visit, sojourn,
and enter into commercial relations with the aborigines.4
Other critical analyses made by Dr. Scott are with re

gard to Victoria's writings On the Law of War and Of the
Nature of the Civil Power. Both these writings reveal the
liberal and humanistic attitude of Victoria. "Victoria was

a liberal," according to Dr. Scott, (and in this all concur) ,
and, continues the author, "He was an internationalist by
inheritance. And because he was both, his international
law is a liberal law of nations." 5 To borrow a phrase from
the author, Victoria also believed that law is, or should
be, "morality in action." Victoria never had any misgiv
ing about international law as law: the existence of states
and their mutual relationships made it necessary as well as

expedient. "The corner-stone of Victoria's system was

equality of states, applicable not merely to the states of
Christendom and of Europe, but also to the barbarian prin
cipalities in the western world of Columbus.6
Dr. Scott's treatise will undoubtedly become a classic.

His style is always fluent and colorful, and his enthusiasm
contagious. His thoughts are logical, comprehensive, yet
closely knit together. It is fitting that such a manuscript
be perpetuated in a book which is a masterpiece of the

printer's art.
Lewis C. Cassidy.*

2fle Indis, Appendix A, xxv.
3 At p. 137.
*De Indis, Appendix A, xxxvi.
5 At p. 280.
e At p. 281.
* Professor of Law, Georgetown University School of Law.
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A JUDGE TAKES THE STAND�by Joseph N. Ulman. Alfred A.

Knopf, Inc., New York, 1933. Pp. 289.

Using' as illustrations cases which came before him,
Judge Ulman, of the Supreme Bench of Baltimore, in this
little volume tells laymen in an entertaining and somewhat
dramatic Way how our legal machinery operates�and
sometimes misfires. He undertakes, incidentally, to ex

pound some legal philosophy and to lend a hand toward re
form. Perhaps for this reason his book is uneven both in

temper and in quality.
The law school student will enjoy noting from these

actual cases how legal principles are transformed into
action, and how they sometimes become lost in the process.
There is a liveliness and a spice in the telling which make
the cases very interesting. When reading the comments,
however, the student must hold fast to his moorings. For
Judge Ulman enjoys distinguishing "law in action," from
"the law in the books." He emphasizes the human 1 and
even the accidental 2 factors that enter into the legal pro
cesses�as they enter into all other human activities. He
reiterates that whatever is decided determines the partic
ular cause before the court. And, passing from observer
to philosopher, he makes statements respecting the sanc

tions for law which cannot safely be read as rapidly as his
narrative.
For instance, in traffic collision cases before him, the

Judge has repeatedly observed verdicts in favor of the
party who had the right of way�despite the Court's in
struction that "the driver who has the right of way is never
theless bound to proceed with caution, and may not lawfully
run down anybody who happens to be in the intersection
ahead of him." 3 "The result," Judge Ulman writes, "is that
the jury has made law. Not only has it made law, it has
done so in direct conflict with the law as laid down by the
highest law-making authority of the state." 4

Layman and law student should know of this, and cOn-

i At pp. 38, 67, 92, 268.
2 At p. 68.
3 At p. 27.
* At p. 29.
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sider its import, but they must properly understand it. Law
grows in this fashion, but not quite so rapidly. If there be
competent evidence, legally sufficient upon which to base a

verdict, it is the jury's province to determine the facts ; and
it is at times within their power, in so doing, to return a

verdict which does not truly apply the law as stated to them
by the court. But is the law of negligence to be considered
changed by such disregard of the judge's charge before the
time (if ever) when judges shall define the law to juries,
well knowing that no jury will expect to adhere to the terms
of the charge? Laws and rules which are not rightly en

forced are to that extent of no value ; yet their non-enforce
ment should be uniform and universal before we consider
such laws and rules abrogated. Certainly the uninitiated
must not be given the impression that juries, by disregard
ing the law given them, thereby make new rules of law.5
For the pleader will still base his action, or defense, upon
the law in the books in order to escape ai demurrer�even

though later he may settle the case rather than accept the
hazards incident to litigation.
The careful reader will find that Judge Ulman, despite the

elaboration with which he discovers for us "the jury's con

tribution to the body of the law," nevertheless himself gives
it a proper perspective when he adds, that "it is a social
safety-valve which helps to keep the engine of the legal
machine from blowing up." 6

And though he has taken the stand to show that our law
seems often to have a different form in action, his volume
affords interesting evidence that Judge Ulman himself

* Simmons v. Pish, 210 Mass. 563, 97 N. E. 102 (1912); Savery v.

Busick, 11 Iowa 487 (1861) ; Dana v. Tucker, 4 Johns 487 (1809) ; Hut
chinson v. Decatur, 3 Cranch C. C. 291 (1828) ; Penna. Ry. Co. v. Cham
berlain, 288 U. S. 333 (1933) ; Rapp v. Wash. & G. R. R. Co., 26 Wash.
L. Rep. 210 (1898).

6 At p. 33. Duly considered, this comparison is probably accurate

enough. It marks a distinctly different attitude than is found in the

words, "We want to know what really happens in court, not what is
supposed to happen there. One of the things that happens is that

juries make law no less than legislature and judges make law."

(Italics supplied.) The Judge does, in apt and clear language, avow
his confidence in our legal institutions, despite his accumulation of

evidence of the shortcomings.
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scrupulously applies the law in the books. His rigid adher
ence to the shop-book rule in evidence occasioned a drive
on the legislature resulting in a statute modernizing that
rule for Maryland.7 His opinion in a public utilities case

(wherein he applied the law in the books, quite contrary to
his personal predilections),8 although reversed by the Court
of Appeals of Maryland by a divided court, was upheld by
the United States Supreme Court in the first rate ease to

come before it involving the properties of an urban street

railway company.9 Furthermore, obedient to his concept of
the law in the books respecting mental aberration (as dis

tinguished from what he believed it ought to be) ,10 he de
cided not to exercise a legal discretion residing in him to im

pose life imprisonment, and instead he sentenced to death

by hanging a man whom he thought "legally sane, medically
of abnormal psychology, and socially extremely danger
ous." 11 His reason was that his state had, as he thought,
no suitable institution in which to confine the convict, hav
ing due regard for the safety of the guards. The sentence
was commuted by Governor Ritchie to life imprisonment;
and his statement upon doing so is included by the Judge
as an appendix to this book.

Victor S. Mersch.*
Washington, D. C.

INTERNATIONAL LAW APPLIED TO RECLAMATIONS�Mainly in

Cases between the United States and Mexico.�by Fred Kenelm
Nielsen. John Byrne & Co., Washington, 1933. Pp. vi, 715.

It is a matter of some moment when a treatise on inter
national claims appears by an authority so eminent as Pro
fessor Nielsen, of Georgetown University School of Law.
Having filled the office of Solicitor of the State Depart
ment, and having served as American Agent in the Amer
ican-British and in the American-Dutch Arbitrations, and
i At p. 140.
8 At p. 197.
� At p. 198; United R. & El. Co. v. West, 280 U. S. 234 (1930).
io At p. 220.
n At p. 219.
* Deputy Register of Wills for the District of Columbia; Student

Editor of Notes and Comments of this Jotjbital, 1922-23.
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as a Commissioner in the American-Mexican Arbitrations,
he would be entitled by experience alone to a respectful
hearing on the subject. The distinction of his record in these
capacities holds out a definite promise.
The volume before us, however, contains as Part I an

introductory essay of only some 75 pages, while the bulk
of the book, Part II, of over 600 pages, is devoted to a

reprint of Professor Nielsen's opinions in the American-
Mexican Claims Arbitrations, and of his opinion in the
Salem case under the American-Egyptian Arbitration. As
the American-Mexican Claims Commission's opinions (in
cluding dissents) have but recently been published under
the Government imprint,1 one wonders why they should
have been reprinted so fully here ; and it is certainly an oc

casion for disappointment that Professor Nielsen did not
extend his commentary so as to give a fuller and more ade

quate consideration to a subject upon which he is so well

qualified to speak. Such a criticism does not imply, how
ever, that the present volume does riot have its own uses.

The author has in his brief commentary referred in the
footnotes to many concrete cases illustrative of the prin
ciple discussed, and their inclusion in a single volume makes
for great convenience in reference. Each case also carries
a syllabus of the points decided.
The diplomatic protection of Americans in Mexico has

been much discussed of late,2 and controversies to which it
has given rise are varied and interesting. Space allows
comment on only one or two here. In view of actual state

practice, and regardless of what should be sound theory, it
is difficult to accept Professor Nielsen's statement that, "A
regime or government by virtue of the fact that it obtains

i The decisions under the General Convention of 8 September 1923

in 3 volumes�4 February 1926�23 July 1927; 26 September 1928�

17 May 1929; October 1930�July 1931; Government Printing Office,
Washington, 1927, 1929, 1931; and those under the Special Conven

tion of 10 September 1923 in one volume�26 April 1926�24 April
1931; Government Printing Office, Washington, 1931.

2 See, passim, Professor Dunn's two books, The Protection of

Nationals (1932), which considers general theory, but in the light of
recent claims against Mexico (reviewed by the present writer in Book-

review (1933) 21 Georgetown Law Journal 521), and Diplomatic

Protection of Americans in Mexico (1933).



882 GEORGETOWN LAW JOURNAL

a de facto control of a country becomes from the standpoint
of international law a de jure government." 3 His
discussion of "interesting controverted questions" is of

especial interest, including consideration of the express pro
vision in the General Convention allowing the presentation
of claims by those citizens having a beneficial interest in
corporations sustaining injury, where "allotment" of their
interest has been made by the company. So also is the last

section, which is given over to a consideration of "questions
pertaining to adjective law". Here the author's extensive

experience bears fruit in many practical suggestions.
Somewhat caustic comment is passed on the probable in
effectiveness of Congress' recent well meant legislation,4
authorizing international tribunals to administer oaths,
subpoena witnesses and records, and to punish for contempt.
Again, he earnestly urges the omission of "such handsome
relative" terms as "equity" except in agreements of the
most unusual character, a recommendation which brings to
mind Dean Pound's reliance upon principles "ex aequo et
bono" in his decision of the Cayuga Indians case,5 contrary
to the American contention that the legal obligations of the
treaty had been performed. As Professor Nielsen says in
his preface, "Experience reveals the imperative need for
such improvements" in arbitral procedure. "More impor
tant, of course, are judicial qualifications of legal training
and character," he significantly continues, "of members of
a tribunal." 6

It may be hoped that the author will find time in the in
tervals of active arbitration work eventually to give us a

full treatise on international claims.
Mangum Weeks.*

Washington.

3 At p. 49. See Sir John Fischer Williams, Some Thoughts on the
Doctrine of Recognition in International Law (1934) 47 Harv. Law
Rev. 776.

M6 Stat. 1005 (1930), 22 U. S. C. Supp. � 270 (1933).
s American-British Claims Arbitration, of 18 August 1910. See Am

erican Agent's Report (Nielsen) 203.
� At p. V.

?Formerly Assistant Solicitor, U. S. Department of State; now

Attorney, U. S. Board of Tax Appeals.
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TAKE THE WITNESS�by Alfred Cohn and J. Cbisholm. Frederick
A. Stokes Company, New York, 1934. Pp. xii, 315.

This book, entertainingly written by a newspaper re

porter who covered many of the cases described therein,
and by a former law student in the offices of Earl Rogers,
with a foreword by the latter's daughter, is a story of the
dramatic career of Earl Rogers. Rogers was born in 1870,
the son of aminister in Perry, NewYork, reached the height
of his career at the bar when selected to defend and secured
the acquittal of Clarence Darrow of a charge of having
bribed a member of the jury in the celebrated McNamara
case, and died in February, 1922, alone in a cheap
rooming house in Los Angeles, California, in the poverty to
which his excesses had brought him. Few lawyers have at
tained the heights and plumbed the depths which was the
lot of this brilliant�if erratic�lawyer.
This career is linked with no great issues of human

liberty or human right either in the trial or appellate
courts. Rogers fought for the under-dog as tenaciously as

Curran or Erskine ever fought the battles of their forensic
careers, and not unlike them, he made the cases of his
clients peculiarly his own until the case was finally closed.
It is reported that Rogers was for the defense in approxi
mately one hundred criminal cases, and that acquittal was
the verdict in all but two of the cases. These came near the
end of his career, when liquor had dimmed his mental
faculties and broken his finely-keyed nervous temperament.
Rogers was essentially an actor, but he was an actor who

added to his histrionic ability absolute mastery of the law
and the facts of his cases. It is stated that John Barry-
more used his spare time when playing in stock one season

in Los Angeles, to watch Rogers in the conduct of criminal

cases, saying that this able criminal lawyer was one of the
best actors he had ever seen, writing "his own lines as he

goes along, too !" Certain it is that Disraeli never dressed
with more care to attract the attention of the House of Com
mons than did Rogers to attract the attention of the jury
and reporters.
This acting did not always take the form of the well-

tailored clothes, spats, and lorgnette affected by Rogers. It
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is related that in a desperate criminal case, Rogers had com

pleted his argument to the jury and, as was his custom, had
left the court-room but remained near the door smoking
while the prosecutor was making his final plea for a death
verdict. Also that the prosecutor:

"* * * was making a good job of it, pounding home a concluding
argument that Earl suddenly feared would send the accused man

to the gallows. Wttld-eyed, obviously overcome by some fearful

emotion, he burst into the court-room. He rushed to the side of his

youthful colleague, seized him roughly by the shoulder and began
abusing him in violent language.
The whole court-room was thrown into confusion by the turbul

ence, of the attack. The young lawyer cringed, speechless. The

district attorney stopped his argument in the midst of his perora
tion. The jurors turned their glances to the unusual scene being
enacted at the counsel table. In his astonishment the judge al

lowed the wild tirade to continue for some time before he re

covered his presence of mind and began rapping for order.
Then Rogers seemed suddenly aware of his disgraceful conduct.

He instantly became the picture of abject contrition. He turned to
the court and began to apologize profusely for his action. He said
he had left the court-room with definite instructions to his associate,
Mr. Cohen, to see that the record was protected, and that the latter
had failed to follow his orders. The court insisted that there had
been no reason for Mr. Cohen to interrupt the district attorney and
ithat so far as the defense was concerned the record had been

wholly protected.
Earl bowed in humble acknowledgment. Then he turned to the

district attorney and made profuse apology for the interruption.
Not content with this he addressed himself to the jury and apolo
gized further. Those who knew Rogers well always had a high
regard for the thoroughness of his apologies. No one could be more

gracious, more sincere or more eloquent while asking forgiveness.
But when Earl had finished apologizing to the jury, the prosecutor
moved forward with a wry smile and hands upraised in a gesture
of surrender. He turned to the court and declared: 'I have been a

public prosecutor for a long time and have taken part in criminal
trials for thirty-five years, but this is the first time I ever heard of
a trial in which the counsel for the defense made the final argu
ments to the jury.'
Of course the jurors had completely forgotten the climax which

the district attorney had tried so hard to reach and it was hopeless
to attempt any recovery of the lost advantage. The defendant was

promptly acquitted. And, of course, Earl had a good laugh when

his young assistant, feeling that he had failed in his duty,
attempted that evening to resign his place in the Rogers law office."
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The book is packed with similar interesting incidents, in
cluding illustrations of the great ability of Rogers as a

cross-examiner of hostile witnesses. The excesses which
brought about his downfall are not given in detail, and
properly so. Gifted with great abilities, he had equally
great defects, particularly in his love for strong drink, but
apparently no charges were ever made by any Bar Associa
tion that his practice of the law was unethical in any re

spect.
There is not a dull page in the book. It is commendable

to all lawyers who like an interesting, well-written story of
a member of their profession.

0. R. McGuire.*

Washington, D. C.

CASES AND OTHER MATERIAL ON CRIMINAL LAW AND PRO
CEDURE�by Albert J. Harno. Callaghan and Company, Chicago,
1933. Pp. 952.

The author is Professor of Law and Dean of the College
of Law at the University of Illinois, and his experience as a

teacher of law and administration has undoubtedly stood
him in good stead in giving to the public this collection of
cases, case material, and historical information, which make
the volume not only valuable in the class room, but a really
scientific treatise on Criminal Law and its administration
as a growing, vital force in the community.
It is considerably more than a mere collection of cases.

Through the appropriate grouping of cases, English and
American, for comparative study, and the scientific ar

rangement of excerpts from historical treatises, Professor
Harno has given the student and teacher a real source book

* Member of the American Bar Association's Special Committee cn

Administrative Daw; counsel for the General Accounting Office, U. S.

Government; author of Controversies with the United States (1928) 16

Georgetown Law Journal, 281, 454, which was reprinted as Senate

Doc. No. 204, 70th Cong., 2d Sess.; Public Contracts and Publicity (1930)
18 id. 179; Tort Claims against the United States (1931) 19 id. 133;
When May Suit be Instituted Against the Surety On the Performance-
Bond of A Federal Gontractorf Proposal to Clarify the Question
(1934) 22 id. 232. Editor, Beck, May it Please the Court (1930),
and collaborator with Hon. James M. Beck in The Vanishing Rights op

the States (1926), and Our Wonderland of Bureaucracy (1932).
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on Criminal Law and Procedure, which reflects the diverg
ent views on the manner in which the criminal class should
be treated, the need for the co-ordination of the different

agencies which enter into the criminal field, and a com

posite picture of the entire field of Criminal Jurisdiction,
including probation, pardon, and parole.
It is particularly gratifying to note the author's arrange

ment of defenses to crimes. Instead of setting the defenses

apart, he has grouped the main defenses to a crime for con
sideration with the particular crime. In his treatment of
the subject of Larceny, instead of leaving a gap, wherein the
student is left wondering what, if any, crime has been com

mitted, because under the peculiar facts of a given case,
the Court has held the crime not to be Larceny, this book
groups together Larceny, Embezzlement, False Pretenses,
and other statutory crimes of like character, thus avoiding
the creation of confusion in the mind of the student.
This volume is an extremely valuable addition to the law

of the subjects covered.
Leo A. Rover.*

Washington, D. C.

HISTORICAL INTRODUCTION TO THE STUDY OF ROMAN LAW
�By H. F. Jolowicz. University Press, Cambridge, 1933. Pp. 545.

Professor Jolowicz of the University of London is known
to the United States as the author of the article on Roman
Law which appeared in the most recent edition of the En

cyclopedia Brittanica. If one felt that the restricted space
given to Roman Law in that work was an indication of
diminished interst in the subject in England, it is pleasant
to look at the other side of the record and to examine this
much-needed treatise on the historical background of Ro
man Law. The author's intention is to have the book sup

plement Professor Buckland's Text-book and Manual. The
reader will find the book very readable for the style is both
scientific and interesting. It should not be difficult to make
Roman Law interesting, yet some authors do succeed in

* Professor of Law, Georgetown University School of Law; formerly
United States Attorney for the District of Columbia.
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making it unattractive. It is a pity that Professor Mait-
land did not write on the subject.
There is a new interest in Roman Law in this country,

and this book will be used quite generally for a succinct his
tory by those not ready to go to Mommsen. Roman Law is
not a difficult subject. A careful study of the Institutes of
Justinian or of Gaius, both well edited by Hammond and
Sohm, is the ground-work. If the student will follow
this up by reading the late Mr. Scott's translation of the
Corpus Juris, he will become adept in the subject. Too
much attention has been directed to books about Roman
Law, and not enough to Roman Law itself. For a ready
reference to a mass of digested historical data this book
should prove a vade mecum to the serious student of Roman
Law.

Lewis C. Cassidy.*
* Professor of Law at Georgetown University School of Law.
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