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Elbridge Colby*
I.

have been

steadily made for what is now somedecade upon the military instruction
at
in
this country, and affairs have begun
given
many colleges
to reach a crisis.
These attacks have been promoted by indi
viduals and by organizations hostile to military matters.
They
have sometimes taken the form of general assaults upon the sys
tem, in the hope, perhaps, of securing the withdrawal therefrom
of public support.
Possibly the intent was to secure the aboli
tion of military training by influencing academic administrators
to frown upon the training thus given.
Or possibly it was to
strangle the system by removing therefrom federal financial aid.
Since this method of attack brought little in tangible results,
the next method was to attempt to diminish the effectiveness of
these collegiate training units by inspiring students themselves
to carry on the fight, by expression of student opinion in under
graduate publications in the hope of thus influencing responsible
educators, and also by flat refusal to "take" the prescribed mili
tary training. The average undergraduate is conservative
minded and loyally patriotic.
He has enough knowledge of his
tory and of politics to realize that our present defense system is
not "militaristic" in the objectionable sense of that term.
Fur
thermore, he has neither admiration nor normal friendship for
the ultra "liberal" type of sophomore mind which over-confidently believes it can reform the world by undergraduate antics,
nor for the scrubby
radical, the "greasy grind" of sheer intel
lectuality, or the pious Christian Association member so com
monly identified with such protests against things as they are.
He seeks his collegiate leadership elsewhere.
Even the anti-

ATTACKS
-

what

more

than

a

fNOTE by Editorial Staff: On December 3, 1934, the Supreme Court
of the United States upheld Compulsory Military Training in Land Grant
Colleges in their opinion in the case of Hamilton v. Regents of U. of Cal.
et al., thus sustaining the view of the author of this article.
For further
discussion of this case see infra p. 15.
*

East?

Captain, United States Army. Author of Was There War In the
(1932) 21 Georgetown Law Journal 315, and various other legal

articles.
1
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national professors of politics, history, or philosophy are looked
upon by him as a little queer, however amusing and entertaining
they may be in the classroom.
failed in the court of
opinion and also

general public
Having
undergraduate forums, the opponents of military training
have recently met equally disastrous failure in their "inspired"
attempts to secure more strictly legal support for their move

in the

Here the controversialists have met their most fatal
Had the opponents of military training been able to get
objectors "exempted" from the required courses in college, the

ment.

check.

door would have been wide open, and every student willing to
a prescribed course would have discovered a conscientious

avoid

taking the military courses. As Will Rogers re
themselves, college students would take noth
ing but football and saxaphone playing." Facing the issue on
strictly legal grounds a method which secured greater pub
licity than the previous efforts in merely local or obviously prop
aganda pamphleteering the anti-militarists have seen their
contentions denied by the highest courts of two states and by the
Supreme Court of the United States.
reason

for not

marked

:

"If left to

�

�

II.

Military training given in characteristically military colleges
maintained upon private endowments like Norwich University
in Vermont, St. John's College at Annapolis, Virginia Military
Institute in the Shenandoah, and The Citadel in South Carolina,
It was evidently believed
has not been specifically assaulted.
that the character of the courses given at a "private" institu
tion was actually the business of governing boards of those in
stitutions rather than of agitating busybodies.
Nor has the op
tional training in military matters, given so successfully at such
institutions as Yale, Harvard, and Princeton, been much criti
The attack has recently, as it reached the legal stage,
cized.
tended to center upon the so-called Land Grant Colleges, statesupported institutions.
These institutions in our various states, which bear titles
like "Agricultural College" or "Agricultural and Mechanical
College," owe their origin to what is popularly called the Land
Grand College Act,1 or the Morrill Act, for Justin S. Morrill of
Vermont was the chief sponsor of the bill and its leading spokes
Under this Act, approved by President Linman in Congress.
1

12 Stat. 503

(1862),

7 U. S. C.

� 304 (1926).

MILITARY TRAINING IN LAND GRANT COLLEGES

3

coin, July 2, 1862, grants of public lands and land script, were
made to "the several states which may provide colleges for the
benefit of agriculture and the mechanic arts."
By further acts
of August 30, 1890,2 and March 4, 1907,3 such institutions have
been receiving from the United States Treasury annual appro
priations to assist in carrying on their work.
As Professor Sveinbjorn Johnson of the University of Illi
nois has indicated,4 the Morrill Act,5 which specified that the
leading objects of such subsidized colleges should be "without
excluding other scientific and classical studies, to teach such
branches of learning, and including military tactics, as are re
lated to agriculture and the mechanic arts," was universally ac
cepted by the states and the colleges as requiring all students to
take military training.
This acceptance and this understanding
persisted until the last decade.
It is this acceptance, or this understanding, which has been
under the specific attacks which we shall discuss in detail later.
III.
The

legislative history of the initial

act

can

be conveniently

summarized by drawing upon Professor Johnson's able article.
That gentleman has pointed out that Mr. Morrill, ever an advo
cate of

higher education, in 1857 introduced into Congress

a

Land Grant College Bill. This bill, which was adversely reported
in 1858, made no mention of military training.
In December
of

1861, persisting in his efforts, he introduced a second bill of
same character and to the same effect, except that
after
the
it
the
"without
added
words
:
ex
specifying
leading object
In
of
Senator
cluding military training."
May
1862,
Benjamin
F. Wade of Ohio introduced a similar bill into the Senate, which
made the language concerning military training mandatory in
form, reading: "and including military training," exactly as it
appeared in the final act as passed and approved.
"It would seem," says Professor Johnson,6 "that in view of
this legislative history the purpose of Congress is not doubtful.
Beginning as early as 1857, or before, with a measure making
no reference to military training, we pass to a bill in the House,
the

�

�

or

2

26 Stat. 417

3

34 Stat. 1256

(1890), 7 U. S. C. � 322 (1926).
(1907).
4
Johnson, Miltary Training in Land Grant Colleges;
Mandatory (1929) 24 III. L. Rev. 271.
5
Supra note 1.
6
Johnson, supra note 4, at 280.

Is It

Optional

4
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December, 1861, which makes military training permissible
optional, and in precisely the same category as classical
studies ; but in May, 1862, we find the Senate bill unequivocally
removing military tactics from the optional field and putting
it on the same obligatory basis as instruction in subjects relat
in

and

ing to agriculture and the mechanic arts."

Speaking on the Senate bill, which less than a month later
became law, Mr. Morrill said : "Something of military instruc
tion has been incorporated in the bill in consequence of the new
conviction of its necessity forced upon the attention of the loyal
The raw volunteers of
states by the history of the past year."
1861 had been to Bull Run and had returned to Washington.
General McClellan with his thorough course of training had
The
welded the Army of the Potomac into a fighting unit.
its
lesson
of
had
learned
country
military unpretemporarily
paredness. The very windows of the Capitol, as Andrew D.
White remarked, had shaken to the sound of enemy cannon.
Mr. Morrill said that, though West Point might suffice for the
regular army in times of peace, it would be wholly inadequate
when a large army is to be suddenly put into service.
If we ex
pect to rely upon the traditional volunteer system for great
emergencies, there must be "nurseries in each State." "These
colleges will," he said, "to some extent guard against the sheer
ignorance of all military art which shrouded the country, and
especially the North, at the time when the tocsin of war sounded
at Fort Sumter."

IV.
In order to utilize expert Regular Army personnel to assist
in this collegiate military training, further steps were taken.
An Act of July 28, 1866,7 authorized 20 officers for detail to es
tablished colleges or universities capable of educating at one

time not less than 150 male students.
The number detailed was
to be apportioned throughout the United States
according to
population, and the detail was to be as president,

superin

tendent, or professor. An Act of May 4, 1870,8 authorized the
Secretary of War to issue to colleges where army officers were
detailed such small arms or pieces of field artillery as could be
The number of officers detailed

spared.
sponse to

general demand, to

30

was

(1866), 34 U. S. C. � 1129 (1926).
(1870), 34 U. S. C. � 1129 (1926).
Stat. 74 (1876)

7

14 Stat. 336

8

16 Stat. 373

9

19

.

increased,

in

re

by the Act of July 5, 1876 ;9 to
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by the Act of July 5, 1884 ;10 to 50 by Act of September 26,
by Act of July 13, 1891 ;12 and to 100 by Act of
November 3, 1893.13
Expanded instructional aid was afforded institutions which
might apply for it, without so heavy a drain upon the normal
strength of the army or upon military appropriations. Under
an Act of May 4, 1880,14 and an Act of February 26, 1901,15
educational institutions which applied for retired officer instruc
tors were to be granted the services of retired officers, if they
would agree to provide living quarters for such retired officers
and to furnish them funds equal to the difference between re
tired and active normal duty pay.
By an Act of March 3,
1909,16 the government assumed the full burden of expending
money for active duty pay for all retired officers on such duty
up to and including the rank of major.
40

1888 ;� to 75

V.
All of this

time, federal aid in furnishing instructors and
training had been based upon the contemporaneous
American theory of national defense.
This theory envisaged
protection by dependence upon citizen militia, raised under state
weapons for

control upon the outbreak of a war.
That was our habitual
American attitude.
The Morrill Act,17 as passed and estab

lished in law and as applied, conformed thereto.
For instance,
in proposing its enactment, Mr. Morrill said : "Each state must
have the means within itself to organize and officer its own
force."

By providing military training in the colleges, the

pro

ponents of the Morrill Act hoped to create trained citizen lead
ers

to

assume

such

a

task within each state.

During the first decade of the twentieth century, positive ef
forts were made by the War Department to secure closer coordi
nation in this respect.
Professors of military science and tac
tics

were

directed to interest their cadets in the National Guard

and to encourage them to join it upon graduation.
To further
increase the mutual interest of the cadets and the militia, prom10

23 Stat. 108

(1884).
(1888).
716 (1891).
7 (1893).
113 (1880).
810 (1901), 34 U. S. C. � 1130 (1926).
738 (1909).

H25 Stat. 491
12

26 Stat.

"28 Stat,
"21 Stat.
15

31 Stat.

i�35 Stat.
if

Supra

note 1.

6
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inent
work

military officials of the State were invited to inspect
done in the military department, to review the cadet

the
or

ganizations on suitable occasions, and were made acquainted
in
qualifications of particular cadet officers who resided
instances,
In some
the state in which the college was situated.
National Guard organizations consisting entirely of cadets were
formed.
The following extract from a letter sent out from the
Adjutant General's office to professors of military science and
tactics in 1911, stated very clearly the attitude of the military
with the

authorities at that time:
"The Secretary of War desires that further study and considera
as to the most practicable means
given to the question
which the National Guard may secure the greatest benefit from

tion be

by

...

the graduates of the military schools and colleges."

Further orders enjoined army officers

on

duty at these

schools to encourage all graduates to take the examination for
commissions in any volunteer force called for or organized.18
VI.

decade, however, the entire tendency of
hands,
rather than state hands, of economic as well as military affairs.
Previously, for example, the only federal aid furnished State
militia or National Guard units, was through the loan of weap
ons, the furnishing of ammunition, and supervision by inspec
tors from the Regular Army. By the Act of January 21, 1903,19
and the following Act of May 27, 1908,20 the militia was brought
more and more intimately into control and coordination with
the Regular Army.
This general tendency was further fixed
into widespread practice by the so-called National Defense Act
of June 3, 1916,21 which included the National Guard, while in
the federal service, as an actual part of the "Army of the United
States," and provided for federal pay for drill nights and for
summer encampments.
The same act created an Officers' Re
serve Corps and an Enlisted Reserve Corps, both federal
agen
cies, somewhat in the nature of a federal militia. The tendency
our

During this
government

was

same
was

toward centralization into federal

thus away from that state control of militia affairs which

is

19

War Department, Compilation
32 Stat. 775 (1903)

of General Orders

.

20

35 Stat. 399

21

39 Stat. 166

(1908)
(1916)

.

,

10 U. S. C.

� 5 (1926)

.

(1881-1915)
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beginning of our national history had resulted in con
fusion, inefficiency, disorganization, and laxity.
At the same time, this Act of June 3, 1916,22 created in civil
educational institutions "a Reserve Officers' Training Corps,
which shall consist of a senior division organized at universities
and colleges requiring four years of collegiate study for a de
gree, including State Universities and those State institutions
that are required to provide instruction in military tactics un
der the provisions of the Act of Congress of July 2nd, 1862."
This section of the Act operated to federalize to a great extent
Courses
the military training units at the various colleges.
were to be prescribed by the Secretary of War.
The President
was authorized to detail on such duty as many officers up to the
grade of colonel as he deemed necessary to act as professors and
as assistant professors of military science and tactics.
Not
only arms, but now even uniforms or money allowances in lieu
of uniforms, were to be provided by the War Department. Pay
rates, called "commutation of subsistence," were established for
students taking the required training.
The Act of June 4, 1920,23 which amended the Act of June 4,
1916,24 retained after the World War most of the provisions
which the disruptions of conflict had prevented being put into
full effect.
Since the reorganization of the army brought about
by this Act of 1920, the Reserve Officers' Training Corps Units
at colleges and universities have been effective procurement
agencies for fitting college graduates for commissions in the
Officers' Reserve Corps.
As these young men have graduated
with the required proficiency and have been assigned to organ
ized reserve units in the vicinity of their homes, they have begun
to take the place of those ex-officers of the famous World War
combat divisions, whom advancing age is rendering increasingly
unfit for active service.
Today approximately 50 per cent of
since the

the officers of the

reserve divisions are persons commissioned
from the colleges since the war. The Reserve Officers' Train
ing Corps is now established in 122 colleges and universities
with an enrollment in 1931 of 75,786 students.25
This training
consists of a basic course given to freshmen and sophomores and
an advanced course given to juniors and seniors.
At some col-

22

39 Stat.

23

41 Stat. 759

166, 191 (1916), 10 U. S. C. � 381 (1926).
(1920), 10 U. S. C. � � 2, 4, 5 (1926).

24

Supra note 21.
Pamphlet No. 28, U. S. Department of the Interior,
tion (1932) p. 23.
25

Office of Educa
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leges this work is entirely optional or elective. At others, by
university regulation, charter provisions, or state legislative
two
enactment, military training is compulsory during the first
not
is
The compulsory character
years, optional thereafter.
imposed by the War Department or by the Federal Government.
All that the War
That feature depends upon local enactment.
Department does is to offer, upon invitation and request from
the University, and compliance with certain standards regard
ing hours involved and subjects taught, to furnish a competent
instructional staff, and to provide arms, ammunition, uniforms
or commutation therefor, and subsistence money to advanced
course
students.
The Reserve Officers' Training Corps is
It is superimposed upon mili
thus not a basic organization.
as
conditions
they already exist at a college
tary training
the
dual
or
with
purpose of giving a form of
university
"federal aid" and of offering reserve commissions upon gradu
ation to students who have demonstrated a proper competency
in military matters.
War Department regulations specifically
for
the
provide
special contingency of students required by their
to
take
the training who individually decline to enroll
colleges
in the federal Reserve Officers' Training Corps in the progres
sive course leading to a commission.
They are to be admitted
to the classes of instruction, though not enrolled in the federal
unit. They of course receive none of the federal aid.26
The importance of these "nurseries" in the separate states
has been summarized by General Bullard as follows :
"In 1917, The United States
seven major weapons: field

in the

was

almost 100 percent disarmed

artillery, automatic rifles, machine
grenades, and automatic pistols. Our entire

planes, tanks, hand
personnel was little more than half the number of officers alone
required in 1918. To an amazing degree we DID depend on 'student
officers' in 1917-1918. At that time 9,600 Army and National Guard
officers faced the superhuman task of building a citizen
army of
4,000,000 enlisted men and nearly 200,000 officers.
guns,

army

"It

was

fortunate indeed for

there had been officers'

us

that in 53 'Land Grant

training

Colleges'

Recent accurate data from
corps.
39 revealed that they furnished us with 15 Major
Generals, 28 Brig
adier Generals, 154 Colonels, 320 Lieut. Colonels, 1,157
Majors 4 790
Captains and 18,973 Lieutenants."

VII.
Attacks against this national
course

26

very

widespread.

They

policy and this system

are

are

of

directed upon congressional

Army Regulations 145-10, paragraph 2-20.
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authorizations and appropriations made in Washington, upon

legislative support

at the

separate state capitols,

upon church

sentiments in district and national convocation and in ecclesi
astical publications in an effort to disseminate the anti-mili
tarism attitude through the separate
is spread over the whole nation and is

pulpits. The movement
apparently well provided
These many aspects need not concern
with financial backing.
Our interest is in the immediate applications in the
us here.
communities.
college
A mimeograph bearing the imprint of the Committee on
Militarism in Education, 387 Bible House, Astor Place, New
York, prepared for distribution to undergraduates, has given
instructions as to "How to Conduct a Student Campaign Against
Compulsory Military Training." Replete with cant phrases as
to the "war habit" and "playing soldier," it suggested :
1. Formation of Student Groups.
2. Public Meetings.
3. Cooperation with liberal clubs, churches, Y. M. C. A.'s.
4. Use of

posters

5. Distribution of

on

bulletin boards.

propaganda "literature."

6. Promotion of Resolutions and Petitions.

7.

Attempts to influence Faculty and Trustees, directly and
by the pressure of public local opinion.
8. Circularization of incoming freshmen.
This pamphlet, near its close, reads as follows:
"In the fight against the compulsory drill the most effective
argument and method is the conscientious student who, renounc
ing war for himself, presses for exemption from drill. When
one or more students maintain a firm, dignified stand against
drill, they dramatize and bring the issue to a head as nothing
else will.
(For full discussion of the procedure in refusing
drill, write the Committee on Militarism in Education for their
folders. 'Shall I Renounce Military Training?' and 'Steps to
Take in Securing Exemption from Drill.')"
VIII.

University agitation and action on this matter
public clash. This institution had, in
enrollment
of 9,872, of whom 6,278 were male
a
student
1932,
were
"co-eds," and 1,100 graduate stu
undergraduates, 2,535
dents. There were 897 faculty members. Twenty-three offi
cers of the army were in the military department giving the
At Ohio State

reached

a

concrete and

10
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basic

course

vanced

to

1,698 freshmen and 1,302 sophomores and ad

instruction to 185 juniors and 148 seniors.
Founded in 1873 in Columbus, Ohio, under the Morrill
Law,27 in accordance with a state legislative act of 1870,28 the
course

institution was reorganized and given its present name by an
Act of the state legislature of 1878.29 The trustees of the uni
versity have directed that all male students, except those in the
college of law and such others as may be especially excused,
The staff of this uni
shall render two years of cadet service.

versity has maintained this view, feeling that the institution
having accepted the benefits of the Morrill Act,30 should fulfill
its pledged obligations under that Act.
Dean Edward Orton of
the College of Engineering in 1913 said:31 "There is nothing
permissive or optional about it. The framers of the law in
tended that military instruction should be an integral part of
the training given by every Land Grant College."
President
Emeritus Dr. W. 0. Thompson in 1929 added that the law
"forms no basis for the elective idea as applied to education in
military tactics." 32
During recent years a student organization, called the Op
tional Drill League, has consistently opposed the two-year drill
plan at Ohio State University. It has distributed literature,
held "protest" meetings, and engaged "radical" speakers.
A
small group of students had also been positively in favor of com
pulsory military training. The vast majority of the student
body has been apathetic. Approximately two-thirds of the fac
ulty are in favor of compulsory military training, opposition
from this source originating chiefly in the sociology, political
science, and economic departments.
In the spring of 1932 the Optional Drill League
attempted
with protesting placards to arouse a general strike at formal
military reviews and ceremonies, but without result. A student
protest petition, said to contain 600 names, was at first ap
proved, by a vote of 83 to 79, at a faculty meeting at which only
heads of departments voted.
A subsequent meeting, more com
pletely attended, reversed this recommendation, 131 to 64. It
27

Supra

28

Ohio Gen. Code

29

Id. at � 14976.
Supra note 1.

30

3i

note 1.

(Page, 1931) � 14977.

Proceedings, Association of American Agricultural

Experiment Stations (1913) p. 172.
32
Johnson, supra note 4, at 291.

Colleges

and
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then decided by a vote of 144 to 9 to transmit the protest
petition to the trustees, but with disapproval.

was

Mass tactics

having failed,

even

with

some

support from the

faculty and from neighboring clergymen and liberals, the next
For quite a number
attack at Ohio State was individualistic.
of years at that university it has been the practice to grant ex
emption from Military Science to the members of Quaker and

Mennonite Churches. About December 10, 1933, the President
of the University appointed a committee of three to consider
the cases of conscientious objectors to military training and, in
consequence

thereof, thirty-one cases were referred to this com
During January, 1934, the committee con

mittee for action.

sidered these

cases

and recommended that fifteen of them be

exempted from the requirements of Military Science. This was
done by the President, who required these exempted students
to take a special course in lieu of the course in Military Science.
Of those not exempted, seven of the students declined to reg
ister in Military Science and were suspended by the President
until such time as they would register, President Rightmire at
that time stating that the seven would be "automatically re
instated without prejudice whenever they are willing to comply
with the University rule."
The cases of these conscientious objectors were never re
ferred to the Board of Trustees and, in consequence, no action
was taken by the board, which apparently felt this to be a pure
ly administrative matter to be dealt with by the President.
Through a "spokesman" the recalcitrant seven issued a
"statement" which said : "We can not return to Ohio State Uni
versity because we can not conscientiously take military train
ing." The "spokesman" was reported to have added: "The

boys will seek to maintain their rights."
The successive

brought

incidents

of

clear issues

Ohio

this

the issue out of the realm of

State

propaganda

case,

then,

and down to

the question of compulsory training and consci
entious objectors.
At Ohio State, the question was decided lo
cally by university administrative agencies. The matter had
now begun to reach the definite stage where it would likely be
come a

on

point of issue in

a

court of law.

IX.
Until relatively recent years, the War Department steadily
assumed that it was obligatory upon all Land Grant Colleges to
require all able-bodied male students, not excused for cause, to
pursue

a course

of

study in military training.

In

1919, how-

12

GEORGETOWN LAW JOURNAL

question from the President of the Uni
versity of Maine, asking if a student "who is a member of the
Society of Friends" might be excused from the military train
ing in a Land Grant College, the War Department took the posi
tion that, although such institutions must include "military tac
tics" among the branches of learning taught, there is no require
ever, in response to

a

This univer
sity, however, originally established in 1873 to meet the pro
visions of the Morrill Act of 1862,34 with a military department
established the same year, has continually considered the train
ment that all students must take such

a

course.33

ing obligatory, Its current catalogue unequivocably states:
"Military training is required by law," and all freshmen and
sophomores have been required to take the training course, this
in spite of the fact that the recent President of the university,
though a firm believer in military training, has become an ad
herent of the optional rather than the compulsory character of
this course.35

requirements of a mandatory Act of
Legislature,30 enrollment in the basic course and
instruction
through freshmen and sophomore years at
military
the University of Wisconsin was, in 1923, made optional to the
student rather than obligatory.
Now, the Department of the
Interior is required annually to certify to the Secretary of the
Treasury whether or not each state is entitled to receive its an
nual share of its appropriations for Land Grant Colleges estab
lished under the Act of 1862.37 That Department, in reply to
a letter from the War Department, adopted the
opinion that
Wisconsin did not lose its legal benefits by discontinuing mili
tary training as compulsory, while retaining it as an optional
In accordance with the

the Wisconsin

course.38

In 1930, the Secretary of the Interior formally asked an
opinion from the Attorney General of the United States as to
whether agricultural colleges having grants under the Act of
July 2, 1862,39 and amendatory acts,40 are required to include
33

Dig., Ops. Judge Advocate General of the Army, 1912-1930 (1932)

34

Supra

35

Orvel Johnson, Military Education
(1932) 39.

815.

leges

note 1.

3�

Wis. Stat. (1931) 36.15.

37

Supra

38

Johnson,

39

Supra
40
Supra

note 1.
supra note
note 1.

4,

notes 3 and 4.

at 281.

in

Our Schools

and

Col
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military tactics among the compulsory courses of study, or
whether they may simply offer this subject as an elective course.
Considering this question, Attorney General Mitchell reviewed
He laid great stress
the Congressional enactments involved.
seemed
to
he
two
emphasize considerably
points. First,
upon
the point that the Acts of August 30, 1890,41 and of March 4,
1907,42 providing for annual appropriations, designated such
appropriations to be given to colleges "established in accord
ance with an Act of Congress approved July 2, 1862," and to be
"applied only to instruction in agriculture, the mechanic arts,
the English language, and the various branches of mathemati
cal, physical, natural, and economic science," without special
mention of military training except as originally mentioned in
the "and including" phrase of the Act of 1862.43 This opinion
also supported the ruling of the Interior Department on the
grounds that the Congress, making minor amendments in 192644
to the basic Act of 1862 43 with full knowledge of the administra
tive interpretation then in effect, and of the Wisconsin State
action, tacitly acquiesced in that ruling and interpretation by
failing to mention the matter. He quoted the Supreme Court
decisions46 to the effect that reenactment of a statute while an
administrative interpretation of the statute is in eff ect "amounts
for Con
to an implied legislative recognition and approval
of
such an
gress is presumed to have legislated with knowledge
established usage of an executive department of the Govern
.

.

.

ment."

already been stated that the War Department takes a
neutral attitude in this affair.
If a college desires federal aid,
whether for compulsory or optional drill, the War Department
furnishes such aid according to law but does not attempt to de
cide if the drill should be compulsory or optional.
Indeed, some
of the most successful R. 0. T. C. units, like that at Princeton
University, are those where training is entirely optional. The
War Department takes the university regulations as they exist
and merely prescribes the character and hours of training inIt has

41
42
43

Supra, note 2.
Supra note 3.
36 Ops. Atty. Gen. 297.

44

44 Stat. 247

45

Supra

(1926),

7 U. S. C. Supp. VI

� 304 (1933).

note 1.

46 U. S. v.
Bailey, 9 Pet. 238, 256 (1835)
337, 339 (1908).

; U. S.

v.

Hermanos, 209 U. S.
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The Interior Department, however, is obliged to make
a more definite decision for, as has been seen, that Department
must make annual certification to the Treasury as to whether

volved.

complying with the law which grants annual
funds.
Such a decision the Department of the Interior made
as a matter of policy in 1923, then later wavered from its air of
self-sufficient certainty and sought moral and legal indorsement
All of this, however, had to do
from the Attorney General.
with the legal aspects of "compulsory drill" only as regards uni
versity administration and responsibility under the initial foun
dation legislation, as between the Federal Government and the
state university.
Later events brought the issue squarely forth
or

as

not

colleges

are

between the individual student and the state and the state

university.
As has been seen, the Act of 186247 was at first received by
A factor
as meaning that drill should be compulsory.

the states

interpretation was that college courses in those days
completely prescribed rather than elective, and there were
no optional subjects.
"In the organic act of the University of
California," says Professor Johnson,48 we find an unequivocal
interpretation of the Act of 1862 to the effect that the teaching
of military instruction is compulsory.
The language is as fol
lows : "Sec. 6
And in order to fulfill the requirements of the
said Acts of Congress all able-bodied male students of the Uni
versity, whether pursuing full or partial courses in any college,
or as students at large, shaU receive instruction and discipline
in military tactics in such manner and to such extent as the
Regents shall prescribe."49 The California Regents were fur
ther reinforced in their complete powers by article IX, section
9, of the State Constitution. This university, having been or
ganized in 1869 50 specifically to take advantage of the Act of
1862,51 from its very beginning started with a military depart-;
ment and military training was required of all undergraduate
students except those excused for illness or physical disability.
Such is the background of organization and regulation
against which appeared one of the most direct challenges in
in this
were

.

.

.

years.
4:1

Supra,

48

Johnson,

49

Cal. Gen. Laws

so

id. at � 1.

51

Supra

note 1.

4, at 282.
(Henning, 1920) Act 5351, �

supra note

note 1.

6.
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On October 1, 1933, two youths,
registered as students at the

15

of Methodist ministers,
University of California at
Los Angeles.
Promptly they petitioned the authorities "for ex
emption from military training and participation in the activi
ties of the Reserve Officers' Training Corps, upon the sole and
exclusive ground of their religious and conscientious objections
to war and military training."52
The Bishop of the Methodist Episcopal Church of California
simultaneously petitioned the university regents to make mili
tary training optional, "in order that conscientious and relig
ious objectors to war and training for war and military train
ing might not be confronted with the necessity of violating and
forswearing their conscientious and religious beliefs or being
denied the right of education in the State university."
On October 10, 1933, the Regents by resolution refused to
make military training optional and refused to exempt the pe
titioners from compulsory military training.
On November 17,
1933, in accordance with the action of the Regents, the two stu
dents involved were excluded and suspended from the Univer
sity by Dr. Ernest Carroll Moore, Vice President and Provost,
sons

were

who said to them:
"You are hereby notified that you stand suspended from the Uni
versity of California at Los Angeles by reason of your refusal and
failure to pursue therein the course in Military Science and Tactics
which is required by the Regents of the University of California to
be undertaken by all able bodied male and undergraduate students,

citizens of the United States.
"You may apply for admission at any time, subject to the under
standing that your readmission must be conditioned upon your ability
and willingness to comply with all applicable regulations of the Uni�
versity governing the matriculation and attendance of the students."

On December 7, 1933, the two students and their parents
petitioned the Supreme Court of the State of California, as a
court

having original jurisdiction in such cases, for a writ of
mandamus to re-admit the objecting students.
The issue was thus squarely joined and placed before a com
petent court.
XI.

Backgrounds for this conscientious objection

were

clearly

ecclesiastical. The Southern California Conference of the
Methodist Episcopal Church at its 1931 session had adopted
52

of the

These and other facts concerning this incident are taken from briefs
case of Hamilton v. Regents, 87 Cal. Dec. 88 (1933)

petitioners in the

.
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resolutions to memorialize the General Conference which con
vened in Atlantic City in May, 1932, "to petition the United
States Government to grant exemption from military service
to such citizens who
a

members of the Methodist

are

Episcopal

conscientiously believe that participation in war is
The
denial of their supreme allegiance to Jesus Christ."

Church

as

General Conference in 1932 in its turn petitioned the Govern
ment of the United States to cease financial support to military
training in civil education institutions, and to grant "to mem
bers of the Methodist Episcopal Church who may be conscien
tious objectors to war" exemption from military service; and
petitioned all educational institutions which require military
training "to excuse from such training any student belonging
to

the

Methodist

Episcopal

Church

who

has

conscientious

scruples against it."
The protesting students and their parents were intimately
connected with the Methodist Church, as has been noted, and

�

so

far

as can

The issue
for the

be learned

was

decided

University,
petition,

ies of the

worth the effort of

torneys

was

their good faith

�

was never

impugned.

The Regents
defendants in this case, furnished with cop
apparently did not consider the arguments
a

correct.

on

clearly legal grounds.

The

rebuttal.

judgment of their able at

The court denied the writ forthwith.53

On December 29, 1933, the students and their parents returned
to the attack and

petitioned for

a

re-hearing, submitting

a more

extended argument and brief, covering 24 instead of 7
pages, as in the initial petition.
Again the defendant

printed
Regents
and their attorneys stood silent.
Again, on January 8, 1934,
the Supreme Court of California unanimously denied the writ,54
upon this occasion handing down the following opinion :
"(1) The Constitution of the State of California (art. IX � 9)
Regents of the University of California full powers of
organization and government of the university, 'subject only to such
legislative control as may be necessary to insure compliance with the
reposes in the

terms of the endowments

of the

university

and the

security of its

funds.'

"By the provisions of the organic act creating the university (St.
1868, p. 248, 6), and by the above section of the Constitution, military
tactics is expressly required to be included among the
subjects which
shall be taught at the university. The regents have full
power and
authority, and it is their duty, to prescribe the nature and extent of
53

Hamilton

v.

54

Hamilton

v.

355 (1934).

Regents, 87 Cal. Dec. 88 (1933).
Regents of U. of Cal. et al., 219 Cal. 663, 28 P

(2d)
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the question of what students
the courses to be given, and to determine
shall be required to pursue them.
no violation of rights assured
"(2) We find involved in the cause
the United States. Pearson v.
to the petitioners by the Constitution of
54 S. Ct. 131, 78
Coale et al. (Md.) 167 A. 54; Coale v. Pearson,
L. Ed.

�

.

rehearing does not contain facts sufficient
sought.
"Petition for rehearing is denied."

petition
entitle petitioners
"The

for

to

to the relief

XII.

Although the case in that court was definitely settled, it may
not be uninteresting to examine some of the main contentions
It will not be pos
of the petitioners as revealed in their briefs.
entire
their
argument, even
to
the
take
to
reproduce
sible
space
in outline, and therefore their attorney, Mr. Beardsley, may
has
quite properly take exception and protest that his argument
In such event, we can only reply
been flagrantly distorted.
that we do not pretend to reproduce his argument, merely to
comment upon certain parts of it which particularly interest us.
The petitioners, avoiding any admission that the state might
be permitted to organize and train any or all of its citizens for
its own militia service, contended that the State of California
through the Regents of the University was actually training
students in a strictly Federal Reserve Officers' Training Corps
for strictly future federal service as members of the Officers'
Reserve Corps, and that such compulsory training in time of
peace is, according to the opinion expressed in In re Riley,55 in
violation of "one of the privileges and immunities of citizens
freedom from compulsory service in any branch of the fed
eral military establishment in time of peace and even in time of
war except when Congress regards conscription as a necessity
and enacts statutes to meet that end."
This is the point upon
which appeal is now being taken from the Supreme Court of
California to the Supreme Court of the United States.55(a> This
point of detail was not touched upon in the California court
opinion. The defendants, as has been said, submitted no briefs.
There is, however, elsewhere an easy answer to this contention.
.

.

.

55

20 Fed. Cas. No.

11834,

at 797

(S. D. N. Y. 1867).

56(a) Note by Editorial Staff: At the time this article went to press,
v. Regents of U. of Cal. et al., had been argued before
of
Court
the United States, but a final decision in the case
Supreme
had not been rendered. For further details of this case see Supreme Court,

the

case

of Hamilton

the

infra

p. 82.
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matter

a

presenting

a

of
situation, the University
two
requires military training for

similar

Vermont

announces that it
It then states that those students who desire may elect
to join the Reserve Officers' Training Corps, and secure federal
aid in the form of money communation of uniform expenses.56

years.

Students who join the R. 0. T. C. may qualify for commissions.
Those who do not join must take the two years of military train
ing as required by the University, the same as if they did join
the corps, but are not enrolled as "members" of the R. 0. T. C.
Federal enrollment is
and do not receive any federal aid.

voluntary.
This contention

assumes

that members of the Reserve Of

Training Corps regularly enrolled therein are in Federal
service.
That they are in the service of the State which by
constitutional provision and legislative enactment compels them
to take such training, if they would enjoy- the advantages of
education at Land Grant Colleges at the expense of the State, is
perhaps not open to question. At least, we shall not question
this interpretation here.
But it seems that these youths are
not in service in a branch of the Federal Military Establishment.
The service in question is that during the Freshman and Soph
omore years only.
Such students take no oath or obligation
of service to the Federal Government.
The Act of June 4,
1920,57 and Army Regulations issued thereunder offer federal
aid to the colleges which request it and maintain such units,
and to the students who take military training given by those
ficers'

units.

The aid to the institution is in the form of instruc
tional personnel and equipment.
The aid to the individual is
in the form of the loan of uniforms or payment of money com
mutation of uniforms. To secure this individual aid, the indi
vidual student must enroll in the Reserve Officers' Training
Corps. The enrollment is not for service but for federal aid.
Service is to the institution or through it to the State.
The case is thus analogous to that of individuals in the Na
tional Guard of the several states.
National Guard units re
ceive federal aid in the form of instructors,
uniforms, equip
ment, and even pay. Their units are "federally
and

recognized"

said by the Act of June 4, 1920, to be component
parts
of the Army of the United States, which has never been said of
Reserve Officers' Training Corps units.
In spite of these, facts
are

it has been held, and
56

30 Vermont

si

Supra

soundly, that

Bulletin, 85, 214.

note 23.

a

guardsman undergoing
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training under Regular Army instructors at a summer camp
using federal equipment, and receiving
on a full-time basis,
federal pay, was in the service of the State rather than of the
United States.58
A second major contention of the petitioners was that the
University of California was established to furnish higher edu
cation for the young people of the State; that by making wil
lingness to take military training an indispensable prerequisite
to enjoy the privileges so extended by the State, the Regents
are

discriminating against those individuals whose religious

consciences prevent their participation in warlike preparations
or activities.
Such "discrimination" is said to be in violation
of the freedom of religious and conscience clauses of the State
Constitution59 a contention which was denied by the court
�

�

and also in violation of the Fourteenth Amendment to the Con

stitution of the United States.
said:

The brief for the

petitioners

"Just as Stromberg v. California, 283 U. S. 359 (1931) extended
protection of the Fourteenth Amendment to include the right of
free speech to exemption from restriction by the states; and just as
Near v. Minnesota, 238 U. S. 967 (1931), likewise broadened the appli
cation of the Amendment to include the protection of freedom of the
press from state incursion; so we respectfully submit, must the same
protection of freedom of religion be afforded citizens of the United
States against interference by the states."
the

This contention the Court denied, upon the authority of the
Coale case, which will be discussed later.
A further contention of the petitioners was that the Morrill
Act60 does not require that courses in military tactics shall be
compulsory; that amendments 61 after discussion of this matter
failed to provide specifically for compulsion, and that "it is log
ical to conclude that Congress intended that military training

should not be made compulsory in the Land Grant Colleges."
The petitioners therefore claimed that making military training
compulsory was in violation of federal law. This is an em
phatic contention. It is to some extent supported by the 1930
opinion from the Department of Justice,62 already discussed at
58

State

59

Constitution of California, art. 1, � 4.

60

Supra note 1.
Supra notes 2 and 3.

61
62

Supra

v.

Johnson,

note 43.

202 N. W. 191

(Wis. 1925).

GEORGETOWN LAW JOURNAL

20

length. This argument runs counter to the California
to
legislative interpretation and application of that law, and
not
is
it
and
in
land
of
grant colleges,
sixty years
usage
many
surprising, therefore, that it was not sustained by the Cali
some

fornia Court.
A final contention of the

deserve

reproduction

in

full,

petitioners is
as

so

interesting

as

to

follows:

"Compulsory military training, announced by the university as
being primarily for the purpose of training officers for the United
States Army, violates the spirit if not the letter of The Kellogg Pact
of 1928, a part of the supreme law of the land.63
"In that treaty the United States led more than fifty other na
a solemn contract never to resort to other than pacific means

tions in

We are not un
in the settlement of the international differences.
mindful that the Federal government may, as all sovereigns may and
many do, violate treaty obligations, but individual states of the
union may not.
They, and their lawmaking, law-enforcing, and law
interpreting agencies are bound by treaties as a part of the supreme
law of the land, as they are denominated by Article VI of the Con

stitution."

In

making this contention, the petitioners, although spe
cifically speaking of the training of officers for the United
States Army, were emphasizing the state function.
Pushed to
its logical conclusion, this contention might well say that any
state which maintains a militia for war-like defense against an
international enemy is violating the treaty provisions and there
fore the federal law.
However, it may well be answered, ap
plying the principles of the Larrucea case,64 that a later Act of
Congress abrogates, limits, or interprets the treaty ratifica
tions; that Congressional amendment of the National Defense
Act in June, 1933,65 without abolishing our armed defense
forces, and appropriations for the support of the Army and for
federal aid to state militia and to Land Grant
Colleges and stu
dents, likewise abrogated, limited, and interpreted those Kel
logg anti-war treaties and specifically authorized the contin
uance of the Officers' Reserve Training
Corps, and interpreted
the functioning of Land Grant College
military training as not
violative of the Kellogg treaties.
It is needless to remark, it is assumed, that this
strange con
tention did not attain the dignity of even a mention
in the for�

�

63

Italics

64

Ex parte Larrucea, 249 Fed. 981 (S. D. Call
1917)
48 Stat. 153 (1933), 10 U. S. C. Supp. VI � 2
(1933).

65

supplied.
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mal opinion of the court. Constitutional provisions for na
tional defense and continued practice of meager precautions
and limited training in the United States are so habitual, so

thoroughly

a

part of our history and political theory that the
no weight in serious circles.

contention had

XIII.

position taken by the Univer
positive. It stood square
sity
of
the
training. It did
military
compulsory
ground
ly upon
not offer any exemptions at all, except on the ground of physi
In all of this controversy, the

of California

cal disability.
Regents then
�

Friends that

was

flat-footed and

Its attorney two years before had advised the
considering a request from the Society of

military training should be made optional

�

of the

ground upon which it could stand.
He had quoted the Dick Act of 1903,66 which exempted from
militia service "any members of any religious organization,
whose creed forbids its members to participate in war in any
form."
He quoted from the National Defense Act of June 3,
1916,67 which modified those provisions so as to exempt "per
sons who because of religious beliefs claim exemption from mil
itary service" from military service in a combat capacity, but
only under such regulations as the President might prescribe
and did not exempt them from service which the President
might declare to be non-combatant. He pointed out that the
Selective Service Act of May 18, 1917,68 contained similar pro
visions which, however, restored part of the 1903 phrasing69 to
apply the privilege of non-combatant service only to "a member
of any well recognized religious sect
whose existing creed
or principles forbids its members to participate in war in any
form." The attorney, Mr. Jno. U. Calkins, Jr., then concluded :
solid

.

.

.

"That the
the matter of

only legislative pronouncement presently in force upon
exemption from military service on the ground of re
ligious conviction against bearing arms is to be found in the statute
providing primarily for the organization and administration of the
National Guard; that this provision for exemption does not author
ize exemption from military service, but only from combatant military
66

32 Stat. 775

67

Supra

(1903).

note 22.

68

40 Stat. 76

69

Supra

(1917),

note 67.

50 U. S. C. � 226

(1926).
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service; that though the statute authorizes the President to declare
mil
by executive regulation what is to be considered as noncombatant
itary service no regulation on the matter has been issued by him."70

The strength of the position of the Regents of the Univer
sity of California is perhaps best indicated by reference to an
other case which did not relate to military training, Hardwick
In this case the plaintiff sought
v. Board of School Trustees.71
to compel the Board of School Trustees to permit his children
to continue their

courses

of

study in

a

grammar

school without
more or less

to engage in certain dances of a
He lost his case in the trial court,

being required
modern style.
appealed suc
and
was
sustained
of
to
the
District
Court
Appeals,
cessfully
He based his case upon
in the Supreme Court of the State.
the "freedom of religion" clause in the California Constitu
tion.72
The court, however, placed the emphasis elsewhere,
the question was not necessarily one of religion, but
that
saying
as much a question of morals, which
may concern the con
sciences of those who are not affiliated with any particular re
ligious sect as well as those who are active members of religious
organizations opposed to dancing.
This case, says Mr. Calkins, has not been cited by persons
taking the compulsory military training question into court.
Mr. Calkins explains their reluctance to cite this case, perhaps,
by the fact that "the District Court indulged in some rather
strong dicta on the value of military training and the propriety
of compelling certain exercises
such as saluting the flag to
inculcate in the student mind the principles of patriotism."
At any rate, it can readily be seen that any constitutional
plea against military training must fall rather weak in Cali
fornia, where the State Constitution reads:73
�

�

"The free exercise and enjoyment of religious profession and
worship, without discrimination and preference, shall forever be guar
anteed in this state;
but the liberty of conscience
hereby
secured shall not be so construed as to excuse acts of licentiousness or
justify practices inconsistent with the peace or safety of this state."
.

In

.

.

California, it appears, the public safety and the public
are evidently above minor religious
distinctions, par-

defense
70
71
72

73

Italics supplied.
54 Cal. App. 696, 205 Pac. 49
Supra note 59.

Ibid.

(1921).
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particular creed
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does not forbid its members

which the Methodists in general have
but merely promises churchly support to
those of its members who individually hold war to be improper.

participating

in

war

yet dared to do

not

�

�

XIV.
In

1856,

an

Act of the state legislature established the

Mary

land Agricultural College, chartered and started three years
The Land Grant Act of 1862 74
later as a private institution.

formally accepted by the General Assembly of Maryland75
Maryland Agricultural College, named as the benefici
ary, thus became, in part at least, a state institution.
By chap
ter 372 of the Acts of 1916, there was a change of name.
An
old University of Maryland, originally created by the Acts of
1812, chapter 159, was consolidated with the College of Agri
culture by chapter 480 of the Acts of 1920.
For years the Uni
versity of Maryland has maintained a compulsory course in
military training.
Some time in the Spring of 1932, one Ennis Coale, member
of the Methodist Episcopal Church and of the Epworth League,
decided to attend the University of Maryland.
On the one
hand he had heard his pastor preach against military training,
was

and the

and had been informed of the 1932 General Conference resolu
tion (already mentioned in the California case supra), which
declared it the duty of churches to give moral support to those

individuals with conscientious scruples. On the other hand he
had obtained a catalogue from the University of Maryland and
found that it contained the following provisions:
"All male students, if citizens of the United States, whose bodi
ly condition indicates that they are physically fit to perform military
duty or will be upon arrival at military age will be required to take
for a period of two years as a prerequisite for graduation the mili
tary training offered by the War Department."

Here was a dilemma. The California youths admitted that
they had wished to go to the state university to secure state
education more cheaply than they could have obtained it else
where. The Maryland youth did not even know whether or
not he could take the course he desired at Western Maryland
instead of at the University. His pastor advised him to go to
74

Supra

75

Act of 1864,

note 1.
c.

90

� 1.
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to
the University of Maryland at College Park, and, once there,
This was not a
refuse to register for the military training.
knowing
mandate, it was only advice. The youth admitted
into
that his church "does not require its members not to go

military service."
XV.
At this juncture, the confused youth, torn between ardent
ecclesiastical, periodical and pulpit propaganda and the stated
of the university of his choice, saw a public letter

requirements

in the Baltimore Sun which said that any students who intend
ed to attend the University of Maryland and wished to be ex

empted from military training, should write to

a

committee

on

Militarism and Education with offices in New York City.
(Mr.
Tucker Smith, the same gentleman whose mimeograph on "How
Student Campaign," already mentioned in con
nection with the Ohio State incident of 1932, recommends open
refusals to take training as the best means of securing pub

to

Organize

a

licity for such pacifist propaganda)
Accordingly, in the fall of 1932, young Mr. Coale forthwith
registered without previously communicating, so far as the
record discloses, with anyone in authority at the University, his
unwillingness to take military training. Once there, however,
the youth announced his attitude and in the course of time, on
September 21st, came to the President of the University with
the following juvenile statement:76
.

�

I

1.

for

2.

after

conscientious

scruples against

or

preparation

I do not believe that the United States should prepare for
I do not believe that one's ideas

from

4.

war

a

paid officer

of the War

of good

citizenship

should

Department.

I believe that the funds used for this purpose could be used

much better purpose.
5.
As a member of the Methodist

a

worth

League, which

could not take such

a

are

Episcopal Church and Epagainst compulsory military training, I

course.

I believe that the time spent on a course in
could be used for something more worth while.

6.

ing

war

signing the Paris Peace Pact.

3.
come

for

have

war.

I

going

military

to refuse to take the

train

course in
Military Science because
of the ways in which I can help to do
away with
the wasteful and unreasonable war system.
am

I believe that is

76

one

Records No. 47, in the Court of

Appeals of Maryland.
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Next day the President wrote to Mr. Coale that his request

could not be granted. On October 5th, the President notified
Offered an opportunity to take
him that he was suspended.

military training without study, handling or use of weapons,
Coale would not even carry a guidon or company flag. On Oc
tober 5th he reiterated his petition, which was on December 9th
presented to the Board of Regents. This body, also faced by
the views of 125 Methodist ministers and 125 other citizens

presented

in

a

statement and

a

petition, sustained the

suspen

sion in the following words:

"For more than fifty years as a 'Land Grant Institution' military
training has been conducted at the College Park School, and in the
act of April 11, 1916, when the State took over this institution the
Legislature declared the teaching of military tactics as one of its
leading objects. The schools have since been maintained under this
mandate.

"The Board of Regents believes that it is now as heretofore the
people of Maryland who own and support the institu
tion that it shall be so conducted as to conserve and further all those
desire of the

educational activities that have stood the

test of time and proved
Among them is military training. The Board sees no
reason to change this requirement.
"The University has made occasional exemptions in the past
which it believes did not undermine the discipline of the University,
and this policy will continue." 77

their worth.

It should be stated here that the entire affair between the
Coale family and the University was apparently conducted with
the utmost courtesy and propriety of understanding.
The

President testified to the unobjectionable behavior and appar
ent

sincerity of the Coale youth and Coale's own words testify
attention, courtesy and kindness of the President. The
Court of Appeals considered the President to have been "ex
tremely courteous and tolerant."
Meanwhile the very active Mr. Tucker Smith, self-appointed
and unauthorized advocate for Coale, called on the President
and threatened Dr. Pearson with unpleasant publicity, possible
legislative hostility, and with court procedure, unless the ex
emption was granted to young Coale an incident and a con
versation, however sincere, not easy for a court to admit into
testimony or consider entirely wise or proper.
to the

�

77

ibid.
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XVI.
On December 20, 1932, Coale and his father took the case to
court, petitioning the Superior Court of Baltimore City for a
mandate against the President and Board of Regents, to compel
reinstatement and substitution of some other course for that in

military training. That court granted the petition, largely on
the grounds of Maryland law.
Following are the significant
passages in the opinion rendered by Ullman, J. :
"Article 36 of the Maryland Declaration of Rights expressly
provides 'that all persons are equally entitled to protection in their
Under the present and past rules and prac
religious liberty
tice of the University of Maryland a student who is a member of the
Society of Friends and requests to be excused from taking any and
all parts of the course in military training is so excused
An an
alysis of the resolution of the Methodist Episcopal Church adopted
in the year 1932 and a comparison of said resolution with the quo
tation from the Book of Discipline of the Society of Friends, as eluci
dated by the witness James Carey, reveals no essential difference be
tween the religious tenents of the Society of Friends and the Method
ist Episcopal Church on this question.
Both religious organizations
deplore war and the preparation for war. Both support their mem
bers in refraining from such activity.
Both leave to the conscience
of the individual church-member the manner and degree of his per-,
.

.

.

.

.

.

sonal adherence to the established tenents of the church.
Neither
attempts to discipline, expel, or excommunicate a member who vio
lates the religious code of the church.
"With respect to the Society of Friends this was not
always so;
testimony of President Pearson shows that he undoubtedly
thought it was not so today. During the Revolutionary War more
than 400 members of the Philadelphia Society of Friends were ex

and the

pelled from membership in the Society because they participated in
the war.
(See Conscientious Objectors in the Civil War, by Edward
Needles Wright, page II, note 26). But whatever
may have been the
former practice of the Society of Friends in this
regard, it no longer

to control the behaviour of its members nor
to discipline
them for violation of these tenents of the church. The
witness Carey
himself was a lieutenant of artillery in active
service at the front
during the World War. He was then, and is now, a member of the
Society of Friends in good standing. His participation in the war
was known to his fellow members of the
Society; nobody has pro
tested; nobody has made any move to expel him.
assumes

"The court therefor has

no

difficulty

in

finding

that tested

prae-

matically, the rule of the Methodist Episcopal Church and
the rule
of the Society of Friends are identical.
If a member of
the S
'

of Friends who refuses to take a
said to base his conscientious

grounds,

the

same

is true of

a

course

in

objections

nuTV
'relie^ ^
USj
Epi

military training
thereto

member of the

upon

Methodist
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Church who entertains similar conscientious objections and announces
that he bases them, wholly or in part, upon the doc

categorically

trines and teachings of his church."

similarity is very important. It decided the case in
It is doubly important in that it contradicts the
general public view of the Friends. It shows the change of
The

that court.

The mistake of the President;
who
doctrine of the Friends.
held the popular view was not in suspending Coale but in fail
ing to suspend Friends.
�

�

XVII.
On
This opinion was handed down on January 24, 1933.
February 3, 1933, the Regents filed notice of appeal. Before
the Court of Appeals of Maryland, the Attorney General's office
of the State of Maryland appeared for the appellants and pre
The contentions of the Re
sented an exceptionally able brief.
gents were directed principally upon the question of the legal
First the brief traced the subject
powers of the University.
from the constitutional
and legislative
all-inclusive war
powers of the Federal Government,78 through the Morrill Act
of 1862,79 to the mandates of the Maryland Legislature of
1916,80 which required that military training be given and
vested the President of the University with power to suspend
and expel.
Pointing out the absence of Federal restriction
upon military training at the colleges, and denying violation of
Federal or State constitutional safeguards, the brief argued
that offers of exceptions to certain parts of the course showed
the unarbitrary attitude of the University, and that refusal of
such offers by the prospective student invalidated his own ar
guments. The brief then argued quite pointedly from the rec
ord that there were vital differences between the positions of
the Methodists and the Friends:
"The Methodist Church under its resolution of 1932, and also
under the testimony of Dr. Ehlers (Coale's advising pastor), leaves
it to the sole determination of its individual members whether the
taking of military training or the participation in war is right or
The Society of Friends on the other hand takes the position
wrong.
that all war is wrong, and that its members as a Christian body
78

605

Arver

(1931).
79
Supra
80

v.

U.

S., 245 U. S. 366 (1918)

note 1.

Acts of 1916,

c.

372.

; U. S.

v.

Macintosh, 283 U. S.
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participation in military service in peace or war,
of our
danger or emergency or even the commandments
this
us
in
from
principle.'
justify
departing

should 'refrain from
and that 'no
nation

can

"Thus in the Methodist Church there is

no

absolute

prohibition,

solely of individual conscience.
In the Society of Friends, there is a positive prohibition which is
broken when the individual engages in any military activity
"If the individual's conscientious belief, qua individual belief, is
to be protected under the guise of religious liberty, then the belief of
the Communist must likewise be protected; he should not read a
capitalistic history, or study non-proletarian civics. The Jew should
not be restricted by the Sunday laws.
Silverberg Bros. v. Douglass,
Mayor, 114 N. Y. S. 824 (1909). The Christian student should not
be obligated to take any course which might disturb his orthodox be
lief. Thus apart from any other considerations, the belief in this case
is not of such a character as entitles the appellee to any protection
under or by virtue of Article 36 of the Declaration of Rights.
"Even if it should be assumed that a Quaker might properly be
exempted from the course in military training, as violating his religi
ous faith, it would not follow that a Methodist would likewise be en
titled to such exemption because of the difference in the position of
the two churches upon the subject.
but the belief

or

disbelief is

a

matter

.

"The fact that
course

tion.

an

.

.

occasional student has been excused from the

in the past, does not create any legal right to such an exemp
Baltimore Steam Packing Company v. Baltimore, 161 Md. 9

(1931)."
The brief closes on the individual note, stressing the right
of the President and the Regents to exercise wise discretion in
maintaining the regulations, the welfare and discipline of the
University. In other words, the brief held, that here was a
clear and deliberate challenge to the long-established rules and
proper

discipline

of the

University.
XVIII.

Defending upon appeal, attorneys for Coale clung closely to
the points upon which the decision of the lower court had
turned, arguing a similarity of doctrine among Methodists and
Friends and alleging an individual discrimination on account of

religious belief, an expulsion which in other cases was handled
by an exemption.
The Maryland Court of Appeals, on June 21,
1933, reversed
the ruling of the inferior court and sustained the stand of the
University.81 Judge Pattison disposed of the discrimination
argument by pointing out that, although in the past members
si

Pearson

v.

Coale, 167 Atl. 54 (Md. 1933)

.
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of the Society of Friends might have been exempted from mili
tary training at the University because of their religion an
exemption, said the court, based upon current custom and not
�

upon Federal or State constitutional

that policy
longer exists." The court then declared that "the
facts disclosed by the record seriously if not successfully assail
the sincerity of Ennis Coale in his assertion that in refusing to
take the prescribed military training he was actuated by con
The opinion concludes:
scientious religious objections."
"now

or

legal right

�

no

and

"It may have been that Coale was to some extent opposed to war
participation in war. But upon the facts stated it is certainly

military training was alone due
question arises, was he not much less in
fluenced by conscientious, religious scruples than by a disposition to
join the society mentioned to defeat the government in an attempt
to be ready for war if forced upon the country by providing military
training in some or all of the federal-aided educational institutions.
"The court, we think, would be going very far should it encourage
this or like societies, or persons with similar views, in their inter
not shown that his refusal to take

to such

The

opposition.

ference with the constituted authorities in the management and con
trol of colleges and universities when acting upon authority duly and

lawfully conferred
cieties

or

upon them.

Or to

give encouragement

forts to keep the country in a
the nations of the world continue

as

so

to

settle

their

disputes by

A great majority of the people of this country are
opposed to war, but unlike those of whom we have been speaking,
they recognize the necessity of being prepared for war when it comes
means

of

to such

government in all lawful ef
state of preparedness for war so long

persons to interfere with the

war.

In preparing for defense, a
upon us.
may be called upon to take arms in

military training for those who
defense of their country is

a

necessary incident thereto, and any effort on the part of any of the
people to hinder or defeat the Government in doing so should not be

countenanced by the courts

.

.

."

.

82

XIX.

Undeterred by this complete rebuff from the highest court
of the State of Maryland, the Coale interests promptly took an

appeal to the Supreme Court of the United States and there, on
an equally complete denial of their plea
for exemption.83
If this was the "court procedure" with which
Mr. Tucker Smith was threatening President Pearson of the
University, its final outcome must have been as disappointing
to the "Committee on Militarism in Education" as it was final
November 29, 1933, met

82

83

Id. at 60.

Coale

v.

Pearson,

290 U. S. 597

(1933).
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on

The Supreme Court rendered decisive
brief, and devastating sentence: "The ap

the issues involved.

judgment in a single,
federal
peal herein is dismissed for the want of a substantial
question."84
sin
Although the Supreme Court confined its opinion to the
its
de
which
few
cases
a
upon
gle sentence just quoted, it cited
for
us
It might appear presumptious
termination was based.
and
Court
attempt
for
the
here to write an "opinion"
Supreme
If
Such is not our intent.
to assign reasons for its decision.
the passages which follow seem to indicate such a result, we
We
tender our most humble apologies to that august body.
or disrespectful
is
not
it
that
inappropriate
consider, however,
to summarize briefly the purport and phrasing of those cases
Such a summary, although not in
to which the Court refers.
the "opinion" of the Court,
to
manner
represent
any
presuming
in
the principles of law upon
be
useful
still
exemplifying
may
which the Supreme Court, as evidenced by its own citation of
those cases, based its action.
The Coale interests had, of course, appealed upon federal
grounds, claiming as they had before, and as the California
boys claimed later, a denial of equal protection under the Four
teenth Amendment.

Speaking for the Supreme Court three decades earlier, Chief
White, in an opinion cited in the per curiam Coale opin

Justice

ion, said:
"-

.

.

But it is

settled that not every

mere

allegation of

a

Federal question will suffice to give jurisdiction. 'There must be a
real, substantive question on which the case may be made to turn,'

is, 'a real and not a merely formal Federal question is essential
jurisdiction of this court.' Stated in another form, the doc
trine thus declared is, that although, in considering a motion to dis
miss, it be found that a question adequate abstractedly considered to
confer jurisdiction was raised, if it likewise appear that such ques
tion is wholly formal, is so absolutely devoid of merit as to be frivol
ous, or has been so explicitly foreclosed by a decision or decisions of
this court as to leave no room for real controversy, the motion to dis
miss will prevail." 85
that

to the

In Roe v. Kansas,86 an appeal taken under the Fourteenth
Amendment, Justice McReynolds said that the grounds for the
appeal were "without substance" and evidently considered the
84
85
86

ibid.

Equitable Life v. Brown,
(1929)

278 U. S. 191

187 U. S.

308, 311 (1902).
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so "frivolous" that he assessed a special penalty of two
hundred dollars against the plaintiff who had appealed to the
Supreme Court on a writ of error. The citation of this case
was especially significant, for it showed how completely "with
out substance" that Court evidently considered the Coale ap

appeal

peal to it. The Roe case concerned the right "to condemn
places of unusual historical interest for the use and benefit of
the public," and the Court categorically stated that in such a
matter "there is
The

no

basis for doubting the power of the State."87
was evidently laying great stress upon

Supreme Court

the power of the State of Maryland by its Act of 1916 88 through
its Legislature and by the University regulations through its

Regents and its President to control its education in its

own

fashion.
Atkin

In

Amendment

v.
Kansas,89 a case invoking the Fourteenth
against a State eight-hour law of 1891, Justice

Harlan said:
"With considerations of

public policy the
possible ground

courts

have

no

con

dispute the power
of the State to declare that no one undertaking work for it or for one
of its municipal agencies, should permit or require an employe on
such work to labor in excess of eight hours each day, and to inflict
punishment upon those who are embraced by such regulations and yet
If it be said that a statute like the one be
disregard them
fore us is mischievious in its tendencies, the answer is that re
sponsibility therefor rests upon the legislators, not upon the courts.
No evils arising from such legislation could be more far-reaching
than those that might come to our system of government if the judi
ciary, abandoning the sphere assigned to it by the fundamental law,
should enter the domain of legislation, and upon grounds merely of
justice or reason or wisdom annul statutes that had received the
sanction of the people's representatives. We are reminded by counsel
that it is the solemn duty of the courts in cases before them to guard
the constitutional rights of the citizens against merely arbitrary
That is unquestionably true.
But it is equally true indeed
power.
the public interests imperatively demand
that legislative enactments
should be recognized and enforced by the courts as embodying the will
of the people, unless they are plainly and palpably, beyond all ques
tions, in violation of the fundamental law of the Constitution." 90
cern

.

.

.

We

imagine

can

.

.

no

to

.

�

�

In Heim
erence

v.

U. S.,91

an

87

Id. at 193.

88

Supra

89

191 U. S. 207

90

Id. at 222, 223.
239 U. S. 175 (1915).

91

assault upon

a

to citizens of New York State in

note 80.

(1903).

statute

requiring pref
employment on public
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works, brought before the Supreme Court "on the single ground
of constitutionality and violation of treaties," as Justice McKenna said, the decisive words of Justice Harlan on the matter
of "public policy" in Atkin v. Kansas92 were completely ap
proved and sustained.
In Stevenson v. Binford93 concerning a law granting cer
tain powers to a State highway freight commission, Justice
Sutherland said: "But in any event if the legislature so con
cluded, as it evidently did, that conclusion must stand, since we
are not able to say that in reaching it that body was manifestly
wrong."94 He cited in support of this view the significant de
cision and the important opinion written by Justice Harlan in
the case of Jacobson v. Massachusetts,95 in which a State legis
lature had authorized compulsory vaccination in certain con
tingencies :
Upon what sound principles as to the relations existing
departments of the government can the court
review this action of the legislature?
If there is any such power in
the judiciary to review legislative action in respect of a matter af
fecting the general welfare, it can only be when that which the legis
lature has done comes within the rule that if a statute purporting to
have been enacted to protect the public health, the public morals, or
the public safety has no real or substantial relation to those objects,
or is, beyond all question, a plan, palpable invasion of rights secured
by fundamental law, it is the duty of the courts so to adjudge, and
thereby give effect to the Constitution."
".

.

.

between the different

This Jacobson case was the one upon which the University
authorities had relied heavily in their action in the Maryland
Court of Appeals, and that court, in deciding in favor of the
State and

University authorities,96 had discussed the matter of

conscientious objectors and then, referring to the Supreme
Court discussion of the liberties guaranteed by the 14th Amend
and yet
ment, had quoted the Jacobson opinion to say: ".
.

.

he may be compelled, by force if need be, against his will and
without regard to his personal wishes or his pecuniary inter
or even his religious or political convictions, to take his
place in the ranks of the army of his country and risk the
chance of being shot down in its defense."97

ests,

note 89.

92

Supra

93

2 87 U. S. 251

94

Id. at 272.

95

197 U. S. 11, 30 (1904).
Supra note 81.
Supra note 95, at 29.

96
97

(1932).
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might seem to have been too exclusively
vaccination, the words "public health and
now
be
said
to have been interpreted by the Su
safety" may
as
to
the
idea of public safety a full mean
so
Court
give
preme
of
include
self-defense
a
to
sovereign state.
ing
If this Jacobson

case

devoted to matters of

XX.

by the Supreme Court in the Coale case
application of principles down into the exact realm
The Legislature of
of state legislation and state universities.
Mississippi had passed an act prohibiting Greek letter fraterni
ties, but exceptions had been made permitting students already
members of such fraternities to register at the University on
condition of making certain promises. A student refused to
bind himself by such a promise.
He invoked the "equal pro
tection" provision of the Fourteenth Amendment.
In Waugh
v. Mississippi,96 the United States Supreme Court upheld the
act of the Trustees and the State Legislature in permitting
present members of fraternities to remain in college, while for
bidding new members joining, saying:
The next citation

carries the

right or an indulgence whether
by the trustees it was based on
an obvious and rational distinction and the Supreme Court sustained
its competence." 99
".

.

.

And whether it

required by the statute

or

was

accorded

�

�

The Supreme Court of the United States, Justice McKenna
writing the opinion, quoted with approval the following from
the opinion of the Supreme Court of the State of Mississippi :
"

'The legislature is in control of the colleges and universities of
State, and has to legislate for their welfare, and to enact mea
sures for their discipline and to impose the duty upon the trustees
of each of these organizations to see that the requirements of the
legislature are enforced; and when the legislature has done this, it
is not subject to any control by the court.' " 100
the

Justice McKenna referred then to the question of academic
control and constitutional protection:
"It is very trite to say that the right to pursue happiness and
rights and liberty are subject to some degree to the limitation

exercise
of the

98

99

law, and the condition

237 U. S. 589
Id. at 595.

199

Id. at 596.

(1915).

upon which the State of

Mississippi

offers
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complainant free instruction in its University, that while a student
renounce affiliation with a society which the state considers
inimical to discipline, finds no prohibition in the Fourteenth Amend
the

there he

ment."

101

by the Supreme Court was the now
famous U. S. v. Macintosh,102 which supplanted even the Se
lective Service Cases103 in the finality of its opinion upon com
pulsory service. The passage most frequently quoted from this
case is that which explicitly states, after reviewing various tem
porary articles of legislation upon the subject:
The final

case

to be cited

objector is relieved from the obligation
constitutional provision, express or im
plied; but because, and only because, it has accorded with the policy
The privilege of the
of Congress thus to relieve him.
conscientious objector to avoid bearing arms comes not from the
Constitution, but from the acts of Congress. That body may grant
or withhold the exemption as in its wisdom it sees fit; and if it be
conscientious objector cannot successfully assert
withheld, the
the privilege." i�4
".

.

to bear

The conscientious

.

arms

in obedience to

no

.

.

.

.

The Macintosh

by

a man

.

.

.

.

.

case

concerned

who declared his

application for citizenship
willingness "to take arms in defense
an

of this country" but "only in so far as I can believe that this
is not going to be against the best interests of humanity in the
I should want to be free to judge of the necessity."
long run.
At this point the Macintosh case and the Coale case105 closely
...

coincide.

It will be recalled that the Methodists were willing
support such of their members as were against war but did
not make such opposition an essential article of faith
prerequi
site to membership in their church.
It is plain from the testi

to

mony of Dr. Ehlers that the Methodist Church would not

pel

young Coale to

com

object to military training. Indeed, Dr.
Ehlers indicated, as the record of the Superior Court of Balti
more discloses, that
young Coale would have to judge for him
self.
In view of this, an especial significance attaches
to Jus
tice Sutherland's remarks, when writing the
majority opinion
in U. S.

v.

Macintosh:106

101

Id. at 597.

102

Supra

103

Ibid.

104

U. S.

105
106

note 78.

v. Macintosh, supra
Supra note 83.
Supra note 78, at 625.

note

78,

at 623.
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speaks of putting his allegiance to the will of God
allegiance to the government, it is evident, in the light of
his entire statement that he means to make his own interpretation
"When he

above his

of the will of God the decisive test.
to one another the equal
.

.

.

We

are

a

Christian peo

rights of religious freedom,
and acknowledging with reverence the duty of obedience to the will
of God. But, also, we are a Nation with a duty to survive; a Nation
whose Constitution contemplates war as well as peace; whose gov
ernment must go forward upon the assumption, and safely can pro
ceed upon no other, that unqualified allegiance to the Nation and
submission and obedience to the laws of the land, as well those made

ple, according

for

war

as

those made for peace,

are

not inconsistent with the will

of God."

XXI.
The legal

Colleges

implications of military training in Land Grant

may be summarized

as

follows:

1. Its attention called to America's habitual

unpreparedness
by the disastrous opening events of the Civil War, Congress in
providing federal support for state agricultural and mechanical
colleges, specified that instruction should be given in military
sciences.
2. Almost universally the states accepted this aid and this
obligation and, since "elective" courses were unusual or un
known in colleges at that time, made military training com
pulsory upon all 'students by legislative enactment or university
regulation.
3. Due largely to the action of the Wisconsin State Legisla
ture in 1923 in abolishing the compulsory feature, the Depart
ment of the Interior and the Attorney General of the United
States held that such training need not be compulsory upon all
students in order to fulfill the requirements of federal laws of
fering aid.
4. In spite of these opinions, the state institutions have gen
erally maintained the compulsory feature in spite of wellfinanced pacifist and religious attacks during the past decade.
5. In 1916 the Congress authorized a Reserve Officers' Train
ing Corps in the colleges, which students desiring, or required,
to take military training might join in order to qualify them
selves for reserve commissions in the Army of the United

States and in order to secure certain financial federal aid.
6. Attacks upon the compulsory college military training on
the ground of conscientious objection, possibly staged also for
purposes of publicity, have met defeat on the principle that ex
emption from service has been an occasional legislative privi-
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lege extended by Congress for temporary purposes and periods
and is not a Constitutional right.
the
7. Attacks upon such training have likewise failed upon
full
ground that State Legislatures and State institutions have
authority to prescribe the terms under which State education
shall be offered, and that neither state courts nor the Federal
Government will interfere with legislatively expressed public
policy on matters relating to the public safety.
8. Attacks upon military training as such, on the ground
that it violates "the supreme law of the land" as expressed in
the Paris Pacts of 1928, renouncing armed action as an instru
ment of national policy, have met stony silence and have been
disregarded as frivolous, probably in view of the continuous
support given national defense installations by State and Fed
eral Governments

as

not inconsistent with the terms of these

treaties.
9. An attack upon State

university military training, iden
Training Corps, as be
yond the State powers for training State militia, was quickly
thrown out by the California Supreme Court, but has been
appealed to the Supreme Court of the United States.
tified with the Federal Reserve Officers'
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PROVISIONAL ARREST AND DETENTION IN INTERNATIONAL
EXTRADITION
A SURVEY OF PRACTICE AND

Harold Gill

PROCEDUREJ

REUscHLEiNf

I.
The Earlier Treaties.
was

TIME
travelled

when movement in this world was leisurely men
the land upon horses and over the sea in
�

over

ships with sails. In such an age, diplomats could manoeuver as
quickly as could fugitive criminals. In such a time, the strict
rules of formal extradition procedure through diplomatic chan
nels could effectively cope with crime in its international as
pects. The law could be pompous it could meet knavery with
dignity, for in such a static society, dignity moved quite as rap
idly as knavery.
With the invention and development of the steamship, rail
road, telegraph, transoceanic cable, telephone, airplane and ra
dio communication, criminals sailed on steamships, cabled, tel
egraphed, telephoned and flew through the air ; but well-behaved
states, acting through their agents seeking extradition, found
themselves manacled by their ancient dignities. The last quar
ter of a century was a time, insofar as extradition procedure
was concerned, when the necessity for change must needs enter
the lists to do battle with the very certain but equally very in
effectual rules of formal extradition procedure.1
�

K.

$ This Paper was originally prepared
Burdick, Reporter for the Subject

search

in

as

of

report for Dean Charles
Extradition, Harvard Re

a

International Law.

tA. B. University of Iowa

(1927), L.L.B. Yale University (1933),

J.S.D. Cornell University (1934), Assistant Professor of Law, Georgetown
University Law School.
1 The conflict between
certainty and change as inhering in the very
necessities and nature of law has been a favorite theme with writers upon
Jurisprudence: Sir Henry Maine wrote: "With these (progressive races
of men), social necessities and social opinion are always more or less in
advance of law.
How shall this
Law is stable, society is progressive.
gulf be narrowed which has a perpetual tendency to re-open?" "Ancient
Law" (Third American (Fifth London) edition, 1878) Ch. XVI.
Dean

Pound has often voiced the

same

idea:

"law must be stable and yet it

thinking about law has struggled to reconcile
the conflicting demands of the need of stability and of the need of change."
cannot stand still.

Hence all
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Necessity again proved

to be

a

mother

and the child

�

was

The theory of this device,
procedure of virtually every
nation, is simple enough. Since there is danger that the fugi
tive criminal may make good his escape if the nation requesting
his extradition does nothing between the time of his flight and
the time a formal requisition for his extradition with all the
documentary evidence prescribed as necessarily accompanying
such a request is lodged, the requesting state resorts to the prac
tice of communicating directly with the judicial authorities of
the requested state by post, more frequently by telegraph or
perhaps even by telephone, stating that a clearly identified fugi
tive has been sentenced or indicted or is subject to a warrant
and asking that he be apprehended and detained under a prom
ise that a formal request for his extradition will follow through
the prescribed diplomatic channels.
From what has been said we should not expect the earlier
writers upon extradition to tell us much about provisional ar
rest.2
We should expect to find a corresponding silence as to

"Provisional arrest and detention."

now so common

to the extradition

any such device in the earlier treaties and

we

do.

Jay Treaty, concluded between the United States and
Great Britain in 1794, one article provides that each country
shall "deliver up to justice" certain criminals.
The brief ar
ticle is typical of the treaty-drafting technique of that day with
regard to international extradition:
In the

Article XXVII. "It is further agreed, that his Majesty and the
United States, on mutual requisitions, by them respectively, or by
their respective ministers or officers authorized to make the same, will
deliver up to justice all persons, who, being charged with murder or
forgery, committed within the jurisdiction of either shall seek an
asylum within any of the countries of the other, provided that this
shall only be done on such evidence of criminality, as
according to the
laws of the place, where the fugitive or person so charged shall be
found would justify his apprehension and commitment for
trial, if
the offence had there been committed.

The expense and such
appre

delivery shall be borne and defrayed, by those who make
requisition and receive the fugitive." 3

hension and
the

"Law and History" ; in "Interpretations of Legal
History," p. 1.
idea may be found just as pointedly stated in the
writings of
See Jerome
Sir James Mackintosh and Coleridge.
"Law and
Lecture

This

I,

same

Frank,

the Modern Mind" (1930) , 289, note.
2 So the older books
dealing with "Extradition" such as Spear "The
Law of Extradition" (1879), and Clarke, "A Treatise Upon the
Law
of Extradition" (2d ed. 1874) make no mention whatever of
the device
of provisional arrest and detention.
3

Treaty of Amity, Commerce and Navigation between His Brittanic
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The Webster-Ashburton Treaty between the United States
Britain,4 bearing date of August 9, 1842, contains no
hint of any such device, nor does our treaty with France (1843)
and Great

.

typical example of the fashionable procedural clause of that
date, illustrative of the treaty-making technique of that time,
is found in Article III of that treaty with France :
A

"On the part of the French Government, the surrender shall be
only by the authority of the Keeper of the Seals, Minister of
Justice, and on the part of the Government of the United States, the
surrender shall be made only by authority of the executive thereof." 5
made

The typical treaty of a somewhat later date becomes more
detailed in setting out the procedure to be followed in extradi
tion. Article V of our treaty with Italy, concluded March 23rd,
1868, is offered as an illustration of the progress in drafting
during the quarter century following the Webster-Ashburton

Treaty and the Treaty of 1843 with France:
"Requisitions for the surrender of fugitives from justice shall be
by the respective diplomatic agents of the contracting parties,

made
or

in the event of the absence of these from the country

or

its seat

of government, they may be made by superior consular officers.
If
the person whose extradition may be asked for shall have been con
victed of a crime, a copy of the sentence of the court in which he may

have been

convicted, authenticated under its seal and an attestation
judge by the proper executive authority
and of the latter by the Minister or Consul of the United States or
of Italy, respectively, shall accompany the requisition.
When, how
ever, the fugitive shall have been merely charged with crime a duly
of the official character of the

authenticated copy of the warrant for his arrest in the country where
the crime may have been committed, or of the depositions upon which
such warrant may have been issued, must accompany the requisition
as

aforesaid.

The

President of

the

United

States

or

the

proper

Executive authority in Italy may then issue a warrant for the appre
hension of the fugitive, in order that he may be brought before the
If it should then be de
proper judicial authority for examination.
cided

that, according

to the law and the

evidence, the extradition is

Majesty and the United States of America, Nov. 19, 1794, 8 Stat. 116,
129; Malloy, William M., Treaties, Conventions, International Acts,
Protocols and Agreements Between the United States and Other Powers,
Vol. 1, p. 605.
(Hereafter cited as "Malloy")
4 Article X.
A Treaty to settle and define the boundaries between the
territories of the United States and the possessions of Her Brittanic
Majesty in North America; for the final suppression of the African slave
trade; and for the giving up of criminals, fugitives from justice, in certain
cases, Aug. 9, 1842, 8 Stat. 572, 576; 1 Malloy, 650, 655.
5 Article
III, Convention for the Surrender of Criminals, Between the
United States of America and His Majesty the King of the French, No
vember 9, 1843, 8 Stat. 580, 582; 1 Malloy 526, 527.
.
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due pursuant to the treaty the fugitive may be
prescribed in such cases." 6

given

up

according

to the forms

requisition for extradi
tion through the time-honored diplomatic channels.
To date, the documentary materials, the treaties and stat
utes are our only evidence of the origin and history of provi
But all that had to do with formal

that the English Extradition Act
of 1870 laid down the procedure under which provisional ar
The formula as stated
rests have since been made in England.
It would

sional arrest.7

seem

provides that :

in the Extradition Act

"A warrant for the

apprehension

of

convicted of crime, who is in
United Kingdom, may be issued

accused

or

a

or

fugitive criminal, whether
suspected of being in the

�

(1) by
police magistrate on receipt of the said order of the
Secretary of State, and
(2) by a police magistrate or any justice of the peace in any part
of the United Kingdom, on such information or complaint and
the

�

evidence

such

or

after

such

proceedings

as

would

in

the

person issuing the warrant justify the issue
warrant if the crime had been committed or the criminal

opinion of the
of

a

convicted in that part of the United
exercises jurisdiction." 8

Kingdom in which he

One might suppose that provisional arrests were being made
England under some procedure such as the Act expressly le
galizes prior to 1870. However that may be, there was in ex
istence no treaty prbviding for provisional arrest until two
in

years after the passage of the Act.

practice of inserting a provision for the provisional ar
a fugitive from justice pending the arrival
in the foreign country of the formal requisition and supporting
The

rest and detention of

Extradition

6

Article V.

7

There would

Convention, March 23, 1868,

1

Malloy 966,

968.
and

seem

to be

a

real need for

developments of the practice

of

some

provisional

discussion of the
arrest and

origins

detention

by

Such otherwise commendable works as Moore,
"A Treatise on Extradition and Interstate Rendition."
(1891) ; Maurice
Violet, "La Procedure D' Extradition" (1898) ; Byron and Chalmers,
"The Law and Procedure of Extradition" (1903) ; Sir Francis Piggott,

the writers

on

"Extradition"

extradition.

(1910)

ditionnel" (1913)

(1922) fail

; J.

Aubin, "L' Extradition et la droit extraTravers, "Le Droit Penal International"
light upon the origin of provisional arrest. The
Saint

; and Maurice

to throw any

writer is therefore driven to the documents.
Article 8, An Act for amending the Law relating to the Extradition
Criminals, Aug. 9, 1870, 33 and 34 Vict. c. 52. Piggott, Supra note 7,
Appendix I, pp. 7-8; Clarke, supra note 2, Appendix XXXVI, XXXIX;
This article sets out what the
Spear, supra note 2, p. 418-21.
writer
8

of
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documents was perhaps first resorted to in the Extraditions
Treaty entered into by Great Britain in July of 1872 with Bel
gium. The provision as there found is as follows:
"After issue of the order for

arrest, and

on

exhibition of the

warrant of arrest, the foreigner may be provisionally arrested, and
the Judge d' Instruction is authorized to proceed according to the
rules

prescribed by

the Code d' Instruction Criminelle.

claim to be provisionally set at liberty in
Belgian enjoys that right, and under the same
The application shall be submitted to the Chamber of
conditions.
the Council (Chambre du Conseil)."9
The

any

It is

case

foreigner

in which

may
a

interesting to note, however, that the treaties between

Great Britain and Brazil10 and between Great Britain and the
German Empire11 signed in November of that same year
contain

no

provision

for

provisional

arrest.

In

1873

Eng

land signed treaties of extradition with Italy,12 Denmark,13 and
the King of Sweden and Norway.14 None of these provide for

provisional

arrest.

chooses to call

"the British formula."

abundantly in the treaties
9

We shall

to which Great Britain is

see
a

the formula

used

party.

A

Treaty between Her Majesty and the King of the Belgians, for
Criminals, July 31, 1872; Clarke, supra note 2,
Appendix IXXIII, IXXX-IXXXIII (This treaty has been superseded by
the Treaty of October 29, 1901, which contains the now common "British
formula" for provisional arrest, but retains the same provision as to bail
as is found in the Treaty of 1872) ; Piggott, supra note 7, Appendix II,
p. 40, Article IV (Provisional arrest) p. 46, Article III (Bail), p. 45.
the Mutual Surrender of

io

Treaty between Her Majesty and the Emperor of Brazil, for the

Mutual Surrender of Fugitive Criminals, Nov. 13, 1872.
Clarke, supra
note 2, Appendix CXXVI-CXL (This treaty is still in effect)
.

n

Treaty

between Her

Mutual Surrender of Fugitive Criminals,
note

Emperor of Germany for the
May 14, 1872. Clarke, supra

Majesty and the

supra note 7, Appendix II, 106-112.
Treaty between Her Majesty and the King of Italy for the Mutual
Surrender of Fugitive Criminals, Feb. 5, 1873.
Clarke, supra note 2,
Appendix XCIII-CVII; Piggott, supra note 7, Appendix II, 124-130.

2, Appendix IVIII-IXXI; Piggott,

i2

13

Majesty and the King of Denmark, for the
Clarke, supra
note 2, Appendix CVIII-CXXV; Piggott, supra note 7, Appendix II, 82-89.

Treaty between

Her

Mutual Surrender of Fugitive Criminals, March 31, 1873.
14

Treaty between

Her

Majesty and the King of Sweden and Norway
Fugitive Criminals, June 26, 1873, Clarke,
supra note 2, Appendix CXLII-CXLVII.
(Continued after the political
separation of the two countries by special agreements, with Sweden July 2,
1907; with Norway, February 18, 1907).
for the Mutual Surrender of
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Turning
all of the

now

to the American

numerous

Treaties, we must note that
signed by the United

extradition treaties

States and foreign powers prior to 1877 contain no mention of
provisional arrest.15 It may be that one could say no treaty
is Those treaties are as follows: With
Austria, July 3, 1856, 1 Malloy
36-38, Spear (1st ed.) 375-77; 2 Moore 1072; Baden, Jan. 30, 1857, 1
Malloy 51-55/2 Moore 1075-77; Bavaria, Sept. 12, 1853, 1 Malloy 58-60,
Spear (1st ed.) 366-68, 2 Moore 1077-80; Belgium, March 19, 1874, 1
Malloy 87-90, Spear (1st ed.) 402-405, 2 Moore 1080-87; Dominican Re
public, Feb. 8, 1867, 1 Malloy 403-14, Spear (1st ed.) 386-87, 2 Moore
1088-89; Equador June 28, 1872, 1 Malloy 436-38, Spear (1st ed.) 400-402,
2 Moore 1089-92; France, Nov. 9, 1843, 8 Stat. 580-83, 1 Malloy 526-28,
2 Moore 1092-95; Great Britain (Jay Treaty) Nov. 19, 1794, 8 Stat.
116-32, 1 Malloy 590-607, 2 Moore 1095-96 (Article XXVII) ; (WebsterAshburton Treaty) Aug. 9, 1842, 8 Stat. 572-77, 1 Malloy 650-56, Spear
(1st ed.) 357-360, 2 Moore 1096-99, Piggott on Extradition, Appendix
II, 246-51 (Article X), (The Webster-Ashburton Treaty has been super
seded by the Extradition Treaty of 1932) ; Hanover, March 13, 1855, 1
Malloy 896-98, 2 Moore 1099 (Terminated by absorption of Hanover by
Prussia) ; Hawaiian Islands, Dec. 20, 1859 (Article XIV) 1 Malloy 908-15,
2 Moore 1102 (Terminated on cession of Islands to United States) ; Hayti,
Nov. 3, 1864, 1 Malloy 921-32, 2 Moore 1102-1103, Spear (1st ed.) 385-86
(Denounced by Hayti to take effect May 7, 1905) ; Italy, March 23, 1868,
1 Malloy 966-69, Spear (1st ed.) 387-90, 2 Moore 1103-1108; Mexico, Dec.
11, 1861, 1 Malloy 1125-27, Spear (1st ed.) 382-85, 2 Moore 1118-21;
Netherlands, May 22, 1880, 2 Malloy 1261-64, 2 Moore 1121-24 (Superseded
by the Extradition Convention of June 2, 1887, 2 Malloy 1266-71, 2 Moore
1125-29, and of 1904, 2 Malloy 1271-73); Nicaragua, June 25, 1870, 2
Malloy 1287-90, 2 Moore 1130-32, Spear (1st ed.) 393-95 (Superseded by
Extradition Treaty, March 1, 1905, 2 Malloy 1292-97) ; Orange Free
State, Dec. 22, 1871, 2 Malloy 1310-13, Spear (1st ed.) 399-400, 2 Moore
1134-35 (This Treaty was superseded by the Extradition Treaty of Oct.
28, 1896, 2 Malloy 1313-17, which was terminated by the conquest of the
Orange Free State and its incorporation into the British Empire) ; Otto
man Porte, Aug. 11, 1874, 2 Malloy 1341-44,
Spear (1st ed.) 405-407, 2
Moore 1135-37; Peru, Sept. 12, 1870, 2 Malloy, 1427-30, Spear (1st ed.)
395-400, 2 Moore 1138-41 (Terminated March 31, 1886, on notice given by
Peru) ; Prussia and other States of the North Germanic Confederation,
June 16, 1852, 2 Malloy 1501-15, Spear (1st ed.) 362-65, 2 Moore 1141-44;
El Salvador, May 23, 1870, 2 Malloy 1548-50, Spear (1st ed.) 390-93, 2
Moore 1145-47 (Denounced on notice given by Salvador, to take effect
March 2, 1904) ; Spain, Jan. 5, 1877, 2 Malloy 1665-68, Spear (1st ed.)
407-11, 2 Moore 1149-52 (Amended in important procedural details by
the Convention of 1882, 2 Malloy 1676-78, 2 Moore 1153-56.
These two
Spanish treaties are discussed in the body of this paper infra. The Con
vention of 1882 has since been superseded by the Extradition Treaty and
Protocol, June 15, 1904, 2 Malloy 1712-18) ; Sweden and Norway, March
21, 1860, 2 Malloy 1756-58, Spear (1st ed.) 379-81, 2 Moore 1156-58
(Superseded as to Sweden by the Extradition Treaty, Jan. 14, 1893, 2
Malloy 1736-41, and as to Norway by the Extradition Convention June
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to 1882 contains any such mention.16
In certain treaties
of such troublesome and loosely defined terms as "mandate"

prior
use

"preliminary warrant of arrest" in the procedural clause
in practice.
seems to have given rise to some confusion
In
light of the frequent use of such terminology, long before the
provisional arrest concept entered into the minds of those who
drafted traties, "preliminary warrant" or "mandate" would
seem to refer only to the warrant which customarily issued from
the executive, upon formal diplomatic requisition, directing an
officer of the law to apprehend the fugitive.
There is some rea
son to believe that procedural clauses so constructed were used
to authorize provisional arrest when the need therefor became
imminent.
Thus, Article XI of the Treaty of February 21,
1877, with Spain seems quite like the standardized procedural
or

clause which went into

our

treaties of that date:

Article XI.

"It shall be competent for such representatives or
superior consular officers to ask and obtain a mandate or pre
liminary warrant of arrest for the person whose surrender is sought,
whereupon the judges and magistrates of the two Governments shall,
respectively, have power and authority, upon complaint made under
oath, to issue a warrant for the apprehension of the person charged,
in order that he or she may be brought before such judge or magis
trate, that the evidence of criminality may be heard and considered;
and if, on such hearing, the evidence be deemed sufficient to sustain
the charge, it shall be the duty of the examining judge or magistrate
to certify the same to the proper executive authority, that a warrant
may issue for the surrender of the fugitive." it
such

But within five years from the time that treaty with Spain
effect, there seems reason to believe that provisional ar

took

rests

were

being made under its terms.18

At any rate, in 1882

7, 1893, 2 Malloy 1300-1305) ; Switzerland, Nov. 25, 1850, 2 Malloy 1763-68,
Spear (1st ed.) 361-62, 2 Moore 1158-59 (Articles XIII to XVII inc.,
covering extradition, terminated by treaty concluded May 14, 1900, 2
Malloy 1771-75); Two Sicilies, Oct. 1, 1855, 2 Malloy 1814-24, Spear
(1st ed.) 374-75, 2 Moore 1159-60 (Convention became obsolete by the
consolidation of the Two Sicilies with the Kingdom of Italy in 1861) ;
Venezuela, Aug. 27, 1860, 2 Malloy 1845-55, Spear (1st ed.) 381-82, 2
Moore 1160-61 (Terminated Oct. 22, 1870, pursuant to notice from

Venezuela)

.

16

See infra note 20.
� 2
Malloy 1665; 68 Spear (1st ed.) 407-10; 2 Moore 1149-52.
18 It is
suggested that the Act of 1848, Ch. CLXVII, an Act for giving
effect to certain treaty stipulations between that and foreign governments,
for the apprehension and delivering of certain offenders (9 Stat. 302)
possibly be read so as to permit the issue of a warrant of provisional
arrest.
So, too, Section 5270 of the Revised Statutes of 1878 (which

may
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our Government concluded a Supplementary Extradition Con
vention in which Article XII was inserted after the general
procedural provision of the Treaty of 1877. The language of

supplementary clause is interesting in that it seems to sug
gest that provisional arrest in response to telegraphic requests
therefore was a matter of fairly common practice under the
terms of the old treaty:
the

"If, when

a

person accused shall have been arrested in virtue of

preliminary warrants of arrest, issued by the com
petent authority as provided in Article XI, hereof, and been brought
before a judge or a magistrate to the end of the evidence of his or
her guilt being heard and examined as hereinbefore provided, it shall
appear that the mandate or preliminary warrant of arrest has been
issued in pursuance of a request or declaration received by telegraph
from the government asking for the extradition, it shall be competent
for the judge or magistrate at his discretion to hold the accused for a
period not exceeding twenty-five days, so that the demanding govern
ment may have opportunity to lay before such judge or magistrate
legal evidence of the guilt of the accused; and if, at the expiration of
said period of twenty-five days, such legal evidence shall not have been
produced before such judge or magistrate, the person arrested shall be
released; provided that the examination of the charges preferred
against such accused person shall not be actually going on." 19
the mandate

or

The first of the American treaties to authorize
arrest and detention in the form of their
were

provisional
original promulgation

those signed with The Netherlands 20 and with Russia in

virtually duplicates the Act of 1848) seems, to the writer, to rather aid
one seeking to practice provisional arrest under the Treaty with Spain
of 1877.
Is there not a certain hint of direct, quick action adapted to
cases of urgency in the language of the statute which
speaks of the
issuance of a warrant by a judge or commissioner without any previous
mention of receipt of a requisition for extradition?
It is true that the
statement of

the purpose for which the writ issues

�

"that he may be

brought before such judge or commissioner, to the end that the evidence
of criminality may be heard and considered"
stamps this language
as applying only to post-receipt-of -requisition procedure.
The writer be
lieves, however, that the statute is so constructed as to occasion oversight
of its true purpose by those charged with its execution and with the
treaties it served to execute (e. g. that of 1877 with Spain)
is>2 Malloy 1676, 77; 2 Moore 1153, 54-55.
�

.

20 The Extradition Convention between the Netherlands
and the United
States concluded June 2, 1887. 2 Malloy 1266-70, 2 Moore 1125-29 (which
was, in turn, superseded by the Extradition Convention concluded Jan.
18, 1904, 2 Malloy 1271-73) superseded an earlier Extradition Convention

between the two countries concluded

May 22, 1880, which, true to the
drafting technique of its date, contained no provision for provisional
arrest. There are several other outstanding cases in which older Extradi-
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The two provisions (Article XII of the Treaty with
1887.21
The Netherlands and Article VII of the Treaty with Russia)

identical:

are

"It shall be lawful for any competent judicial authority of the
United States, upon production of a certificate issued by the Secretary
of State, stating that request has been made by the Imperial Govern
ment of Russia for the

provisional

arrest of

accused of the commission therein of
under this

Convention, and

a

crime

a
or

person

convicted

or

offense extraditable

complaint, duly made, that such
committed, to issue his warrant for the
But if the formal requisition for
apprehension of such person.
surrender, with the formal proofs hereinbefore mentioned, be not
made as aforesaid by the diplomatic agent of the demanding Govern
ment, or, in his absence, by the competent consular officer, within
forty days from the date of the commitment of the fugitive, the
prisoner shall be discharged from custody.
crime

or

offense has been

upon

so

And the

Imperial Russian Government will, upon request of the
States, transmitted through the diplomatic
agent of the United States, or, in his absence, through the competent
consular officer, secure the provisional arrest of persons convicted
Government of the United

or

accused of the commission therein of crimes

under this convention.

or

offenses extraditable

But if the formal

requisition for surrender,
with the formal proofs hereinbefore mentioned, be not made as afore
said by the diplomatic agent of the demanding Government, or, in
his absence, by the competent consular officer within forty days from
the date of the arrest of the fugitive, the prisoner shall be discharged
from custody."22
tion

Treaties, which contained no mention of provisional arrest and deten
were deliberately supplanted by treaties specifically legalizing the
increasingly popular device of provisional arrest. Thus, the Convention
of Friendship and Commerce and Extradition, between the Orange Free
tion,

State and the United

States, Dec. 22, 1871, 2 Malloy 1310-13, 2 Moore
supplanted by the Extradition Convention, Oct. 28, 1896, 2
The Extradition Convention between Sweden
Malloy 1313-17 (Article IV)
and Norway, and the United States, March 21, 1860, 2 Malloy 1756-58,
Spear (1st ed.) 379-81, 2 Moore 1156-58 was superseded by separate
Extradition Conventions with Norway, June 7, 1893, 2 Malloy 1300-1304
(Article IV) and with Sweden, Jan. 14, 1893, 2 Malloy 1736-40 (Article
IV) and Article XIII to XVII inc., covering extradition, of the Con
vention of Friendship, Commerce, and Extradition between Switzerland
and the United States, Nov. 25, 1850, 2 Malloy 1763-68, Spear (1st ed.)
361-62, 2 Moore 1158-59, was superseded by the Extradition Treaty, May
14, 1900, 2 Malloy 1771-75 (Article VI).
1134-5

was

.

21
22

Extradition Convention, March 28, 1887, 2 Malloy 1527-31.

Article VII,
1527-31.

Extradition

Convention, March 28,

1887,

2

Malloy
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II.

The Treaty and Statutory Provisions
A. The Parties

as of

Present Date

Making and Receiving the Request for Provi

sional Arrest.
Well before the beginning of the final decade of the nine
teenth century, articles providing for provisional arrest had
very definitely come into general acceptance and in virtually
all treaties negotiated between the several nations these articles
to be found.
Analyzing the requirements which such articles prescribe,

are

one

finds that

ordinarily

arrest and detention of

a

article calling for the provisional
fugitive criminal will set out:
an

(a) By whom the request for provisional arrest is to be made.
(b) To whom such request is to be addressed.
(c) The means of communication to be employed.
(d) What evidence or allegation must substantiate the request.
(e) The length of time during which a fugitive may be detained
pending the arrival of formal requisition and supporting documents.
(f) At times (though rarely) a statement concerning the fugi
tive's admissibility to bail.
(g) Often a requirement that notice be given to the requesting
state by the requested state of the fact that the arrest has been made
and perhaps where it was made or where the person requested is
being detained.
(h) Perhaps a provision dealing with rearrest.
But extradition is

a

matter not

only of international

agree

ment; it is a matter, which, in its procedural aspects, obviously
must be governed by the municipal law of the requested state.

Accordingly, while the extradition laws of some states are
wholly silent on the matter of provisional arrest, most of them
deal with the matter and, insofar as they do, they comprehend
some or all of the eight problems set out above.
Quite a num
ber of the countries have
statute: in the

the matter of

arrest) dealt

no

separate and distinct extradition

of such

countries, one will frequently find
extradition procedure (and therefore provisional
case

with in the Code of Criminal

or

Penal Procedure.

An examination of the treaties and

ering procedure for
23

municipal statutes cov
provisional arrest23 reveals that, on the

All of the treaties found in the "League of Nations
Treaty Series"
all of the treaties now in force between the United States and other Powers
and all of the Treaties now in force between Great Britain and other
Powers were consulted.
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of who shall constitute the
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communicating authorities,

i. e., who shall make the request for provisional arrest and who
shall receive the request, the language varies from such general

terminology

as

"through diplomatic

or

consular channels" to

the express enumeration of each and every officer in the con
tracting countries who may address and be addressed. Thus
found which

employed the very general lan
consular channels," extending
guage, "through diplomatic
in time from 1888 to 1929 and used by states of both hemi
spheres.24 A request by a "diplomatic or superior consular of
ficer" to "a judge or magistrate" is authorized by a treaty be
tween the United States and the Dominican Republic entered
Ten treaties prescribe that requests shall be
into in 1909. 25
addressed to the Minister of Foreign Affairs or Secretary of
State in the requested country26 though three of this group al
low "direct communication between competent parties" of the
respective countries in cases of "extreme urgency"27 and this
would seem to give rise to a potentially troublesome distinction
of fact between cases of "urgency" and cases of "extreme ur
gency." It is probably significant that the three treaties defi
nitely recognizing the exception to the rigid diplomatic pro
cedure are of recent date, the earliest28 being some seventeen
years later in date than the last of the treaties failing to recog
nize any exception to strict diplomatic procedure.29
Belgium
entered into three treaties during the last decade, with three of
four treaties

were

or

24

Turkey-Bulgaria, Dec. 23, 1929, 122 League of Nations, Treaty
(hereinafter cited "T. S.") 17; France-Poland, Dec. 30, 1925, 95
T. S. 217; France-Latvia, Oct. 29, 1924, 93, T. S. 265; United States-Col
umbia, May 7, 1888, 1 Malloy 323.
Series

25

United States-Santo

2�

Albania-Greece,

Domingo, June 12, 1909,

3

Malloy 2567.

25, 1926, 83, T. S. 305; Bulgaria-Roumania
April 19, 1924, 33 T. S. 222; Hungary-Roumania, April 16, 1924; 42 T.
S. 216; Austria-Greece, Dec. 8, 1904, 2 T. S. 174; Germany-Greece, Feb.
27, 1907, 2 T. S. 112; Central American Convention Dec. 20, 1907, 2
Malloy 2406; United States-San Marino, Jan. 10, 1906, 2 Malloy 1598;
United States-Belgium, Oct. 26, 1901, 1 Malloy 106; United StatesNetherlands, June 2, 1887, 2 Malloy 1266, 2 Moore 1125; United StatesItaly, June 11, 1884, 1 Malloy 985, 2 Moore 1107.
27
Albania-Greece,
April 19, 1924, 33 T.

June

25, 1926, 83 T. S. 305; Bulgaria-Roumania,
222; Hungary-Roumania, April 16, 1924, 42

June
S.

T. S. 216.
28 The two
Roumanian treaties with Hungary, April 16,
T. S. 216; and with Bulgaria, April 19, 1924, 33 T. S. 222.

1924, 42

29 Central
American Convention, Dec. 20, 1907, 2 Malloy 2406 and
the treaty between Germany and Greece, Feb. 27, 1907, 2 T. S. 112.
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the post-war Republics, in which it was provided that requests
for provisional arrest were to be directed to the Minister of
Foreign Affairs with the additional proviso that should a re
for
arrest be made direct to a judicial or ad

provisional

quest

ministrative officer, compliance with the request should be op
tional with such officer.30
Some recent extradition treaties between continental coun
tries provide that requests be made by "competent authori
The standard of competency is, of course, to be de
termined by the municipal law of the requested country. Three
treaties of this group adopt the distinction between cases of

ties."31

"urgency" and cases of "extreme urgency" referred to above,
permit communication between "competent authorities"
other than Ministers of Foreign Affairs, only in cases of "ex
treme urgency." 32 A variation of the same formula providing
that the request be addressed by "the court (tribunal) or com
petent authorities to competent authorities," thus suggesting
that the normal procedure in those countries is of a rather di
rect nature, is found in five treaties.33
and

Treaties of extradition entered into between the United
States and other powers have, over a long period, recited what
may be termed the "United States formula" for presenting re

quests for provisional arrest to our government. The formula
requires that a "complaint on oath shall be presented to a judge
authorized magistrate
or
(commissioner)."34 In practice,
30

Belgium-Finland, Jan. 23, 1928, 74 T. S. 353; Belgium-Esthoma,
Belgium-Latvia, Oct. 11, 1926, 63 T. S. 300.

Nov. 11, 1926, 65 T. S. 405;

Hungary-Latvia, March 4, 1929, 101 T. S. 449; Albania-Greece
July 25, 1926, 83 T. S. 305; France-San Marino, April 30, 1926, 89 T. S.
9; Jugoslavia-Albania, June 22, 1926, 91 T. S. 81; Bulgaria-Roumania,
April 19, 1924, 33 T. S. 222; Hungary-Roumania, April 19, 1924, 42 T.
S. 216; Germany-Czechoslovakia May 8, 1922, 23 T. S. 172.
31

32

Albania-Greece, July 25, 1926, 83 T. S. 305; Bulgaria-Roumania
April 19, 1924, 33 T. S. 222; Hungary-Roumania, April 16, 1924, 42 T.
S. 216.

Bulgaria-Greece, Feb. 12, 1929, 106 T. S. 443; Bulgaria-Czechoslo
vakia, May 15, 1926, 54 T. S. 52; Czechoslovakia-Latvia, July 6, 1926,
62 T. S. 246; Czechoslovakia-Esthonia, July 17, 1926, 63 T. S. 272; Czechoslovakia-Roumania, May 7, 1925, 54 T. S. 52.
33

34 Treaties
signed by the United States with Venezuela, Jan. 19,
1922, 3 Malloy 2870; Paraguary, March 26, 1913, 3 Malloy 2783; El Sal
vador, April 18, 1911, 3 Malloy 2820; Honduras, Jan. 15, 1909, 3 Malloy
2685; Uruguay, March 11, 1905, 2 Malloy 1825; Panama, May 25, 1904,
2 Malloy 1357; Denmark, Jan. 16, 1902, 1 Malloy 390; Servia, Oct.
1901, 2 Malloy 1622; Chile, April 17, 1900, 1 Malloy 192; Norway, June

25^
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whether the treaty so specifically recites or not, the complaint
is usually lodged by the consular agent of the requesting gov
Some of the treaties specifically provide that such a
ernment.

request shall be lodged by "an agent of the government of the
requesting state"35 and four of these treaties after reciting the
formula for requesting provisional arrest of the government of
the United States prescribe that requests by the United States
be presented to the Foreign Office of the requested state.36 The
Extradition Treaty between the United States and Switzerland
provides that requests to our government shall be made by an
agent of the Swiss Government to the judge or magistrate of
the United States and that requests by this government shall
be made by a consular agent of the United States to the Presi
dent of the Swiss Confederation.37

The United States also has

treaties

(none later than 1903) which state simply that
requests for provisional arrest shall be made by communication
between "each government."38 Another group of treaties to
which the United States is a party contains the provision that
requests be made "to the competent (appropriate) magis
trate"39 and most of these add to that phrase "in conformity
some

with the statutes in force."40

It is to be noted that the earliest

of this group of post-war United States treaties bears date of
1922, and the last, 1927. This group together with the recent

extradition treaty which
2

1893,

Malloy 1300;

our

government has signed with Ger-

Sweden, Jan. 14, 1893, 2 Malloy 1736; Russia,
1527; and Spain, August 7, 1882, 2 Malloy

March 28, 1887, 2 Malloy
1676, 2 Moore 1153.
35

1911,

3

36

Treaties signed by the United States with El Salvador,
Malloy 2829 and Denmark, Jan. 6, 1902, 1 Malloy 390.

April 18,

Treaties signed by the United States with El Salvador, April 18,

Malloy 2820; Denmark, Jan. 6, 1902, 1 Malloy 390; Chile, April 17,
Malloy 192; Sweden, Jan. 14, 1893, 2 Malloy 1736.
37 United
States-Switzerland, May 14, 1900, 2 Malloy 1771.
38 Treaties
signed by the United States with Guatemala, Feb. 27, 1903,
1 Malloy 878; Mexico, Feb. 2, 1899, 1 Malloy 1184; Columbia, May 7, 1888,
1 Malloy 323.
39 Treaties
signed by the United States with Czechoslovakia, July 2,
1925, 50 T. S. 144; Lithuania, April 9, 1924, 51 T. S. 192; Poland, Nov. 22,
1927, 92 T. S. 101; Bulgaria, March 19, 1924, 26 T. S. 28; Finland, Aug. 1,
1928, 34 T. S. 104; Lithuania, April 9, 1924, 51 T. S. 192; Esthonia, Nov.
8, 1923, 43 T. S. 278; Latvia, Oct. 16, 1923, 27 T. S. 372; Costa Rica, Nov.
10, 1922, 3 Malloy 2548.
1911,
1900,

3

1

40
Treaties signed by the United States with Czechoslovakia, July 2,
1925, 50 T. S. 144; Bulgaria, March 19, 1924, 26 T. S. 28; Finland Aug.
1, 1924, 34 T. S. 104; Lithuania, April 9, 1924, 51 T. S. 192; Esthonia,
Nov. 8, 1923, 43 T. S. 278.
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many,41 which provides simply that provisional arrest is to be
effected in accord with regulations established by the govern
ment applied to, would seem to indicate very definitely that our
government has abandoned the time-honored pre-war "formula"

adopted language which, certainly in the case of our treaty
Germany, refers the requesting state to the municipal laws
of the requested state.
No significance is to be attached to the
absence of the formula in the treaty signed by the United States
and

with

with Great Britain in 1932 for the

ately below.42
Great Britain also adhered to

a

reasons

indicated immedi

fixed formula

governing

pro

visional arrest and detention and this "British formula," very
similar to our own "United States formula," provided that a

provisional arrest land detention had been requested
apprehended under a warrant issued by any police
magistrate, justice of the peace, or other competent authority
in either country.43
Though the British treaties do not by their
terms designate the person to whom the foreign government is
to communicate and who is to lodge the information or com
plaint, as in the case of the treaties embodying the traditional
United States formula, in practice, the requesting state com
municates with a consular agent and he goes before the magis
trate and lodges the complaint. With reference to the procedure
under the British formula, Piggott intimates that, possibly, the
person whose

might be

"United

States-Germany, July 12, 1930, 119 T. S. 248.
Britain, 1932, Harvard Law School Research
in International Law. Supplement to Draft No. 1, Extradition (Prelimi
nary Document No. 2) p. 57.
42

United States-Great

43

The "British formula" stated in full reads:

"A criminal fugitive
by any police magistrate, jus
tice of the peace, or other competent authority in either State, on such
information or complaint and such evidence, or after such proceedings,
as would, in the opinion of the authority issuing the
warrant, justify the
may be

apprehended

under

a

warrant issued

a warrant if the crime or offence had been committed or the
person convicted in that part of the dominions of the two contracting
parties in which the magistrate, justice of the peace, or other compe
He shall, in accordance with this
tent authority, exercises jurisdiction.
article, be discharged if, within the term of thirty days (variable) a

issue of

requi

sition for extradition shall not have been made by the diplomatic agent
of the State claiming his extradition in accordance with the stipulations of

Treaty. The same rule shall apply to the cases of persons accused
convicted of any crime or offence specified in this Treaty, and com
mitted on the high seas on board any vessel of either State which may
Article 10.
come into a port of the other."
Extradition
between

this
or

treaty

the United Kingdom and Lithuania, May 16, 1926, 61 T. S. 402. For
list of other treaties embodying "British formula" see Note 46 infra.

a
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lodged by the party aggrieved; but he adds
only point at which the individual can ap
for after the summary warrant has
in
the
proceedings,
pear
been issued the proceedings cannot go on without the requisi
tion from the foreign government."44 This formula for pro
visional arrest, so long insisted upon by those who drafted Great
Britain's extradition treaties, was embodied in all of her agree
ments allowing provisional arrest from 1873 45 to 1926.46 There
seems, however, to be no particular significance in the fact that
in the Extradition Treaty of 1932,47 England joined hands with
the United States in abandoning traditional formulae for the
simple device of referring the requesting state to the municipal
law of the requested state when the former desires to learn how
it shall proceed in transmitting a request for provisional arrest
and detention, for the Convention of June 12, 1889, between the
The circum
two countries contains an identical provision.48
stances governing the drafting of procedural clauses covering
provisional arrest between the United States has been unique
in that both countries in negotiating treaties with other Powers
have insisted upon placing in the treaties their formula?, as in
dicated above, which were really only restatements of their mu-

complaint

may be

"if this is

so

44

Piggott,

it is the

supra note 7 p. 85.

45

The first British treaty authorizing provisional arrest did not con
tain the "formula." A treaty between Her Majesty and the King of the

Belgians for the Mutual Surrender of Criminals, July 31, 1872, Clarke,
supra note 2, Appendix LXXXIIL.
46

The Treaties signed by Great Britain with Lithuania, May 18,
1926, 61 T. S. 402; Albania, July 22, 1926, 67 T. S. 166; Finland May 30,
1924, 34 T. S. 80; Latvia, July 16, 1924, 37 T. S. 370; Czechoslovakia, Nov.
11, 1924, 59 T. S. 270; Panama, Sept. 25, 1905, Piggott, App. II, 171; Peru,
Jan. 26, 1904, Piggott, App. II, 77; Netherlands, Sept. 26, 1898, Piggott,
App. II, 156; Columbia, Out. 28, 1888, Piggott, App. II, 69; Mexico, Sept.
17, 1886, Piggott, App. II, 141 ; Guatemala, July 4, 1885, Piggott, App. II,
113; Uruguay, March 26, 1884, Piggott, App. II, 251; El Salvador, June
23, 1881; Piggott, App. II, 203; Ecuador, Sept. 20, 1880, Piggott, App.
II, 89; Luxemburg, Nov. 24, 1880, Piggott, App. II, 135; Switzerland,
Nov. 26. 1880, Piggott, App. II, 237; Spain, June 4, 1878; Piggott, App.
II, 2-3; France, Aug. 14, 1876 Piggot, App. II, 96; Denmark, March 31,
1873, Piggott, App. II, 82.
47

Suppl.
48

United States-Great Britain, 1932, Harvard Research in Int. Law,
to Draft No. 1, Extradition (Prelim. Document No. 2) p. 57.
United States-Great Britain, Convention, July
7, Appendix II, 247.

supra note

12, 1889, Piggott,
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nicipal laws regulating extradition procedure.49 When the two
countries signed an extradition agreement in 1889 and again m
1932, instead of setting out the two formulae, reference was
made in the treaty to the fountain-heads of those formula?, the
British Extradition Act of 1870 and the Revised Statutes of the
United States.
for the exchange
two countries.
the
of requests between judicial authorities of
Ministries of
two
the
Some provide for communication between

A number of extradition treaties

provide

Justice and various intermediate procedure is sanctioned by
others shading down to a small group which seems to authorize
direct communication between the proper magistrates.
Thus,
the treaty of 1926 between Jugo-Slavia and Albania provides
for a request to be addressed by "competent authorities or dip
50
the
lomatic or consular agents to the Minister of Justice,"

treaty of 1922 between Italy and Czechoslovakia provides that
the "judicial authorities and consular agents" shall address the
51
the
"Ministry of Justice or competent judicial authority,"
very recent Austro-Belgian treaty (1930) provides simply that
the exchange of requests be between "judicial authorities." 52
Two extradition agreements provide for requests to proceed
from Ministry of Justice to Minister of Justice.53
Some of the
more recent treaties to which the United States is a party, aban
doning the traditional formula, recite that, in cases of requests
made to the United States, complaint should be laid before a
"competent magistrate" and, in cases of requests addressed to
49

Great Britain-Extradition Act of 1870, section 8, 33 and 34 Vict.
set out in the body of this paper, supra. United States
"Whenever there is a treaty or convention for extradition between the

c.

52, Section 8 is

�

Government of the United States and any foreign government, any justice
Supreme Court, circuit judge, district judge, or
commisisoner,

of the

any of the courts of the United States, or judge
general jurisdiction of any State, may, upon com
plaint made under oath, charging any person found within the limits of
any State, District, or Territory, with having committed within the juris
diction of any such foreign government any of the crimes provided for
by such treaty or convention, issue his warrant for the apprehension of
the person so charged, that he may be brought before such justice, judge,
or
commissioner, to the end that the evidence of criminality may be
31 Stat. 556 (1900), 20 U. S. C. 651
heard and considered
(1926).
For a suggestion as to the origin of this section. See note 18, supra.
50
Jugoslavia-Albania, June 22, 1926, 91 T. S. 81.
si
Italy-Czechoslovakia, April 6, 1922, 55 T. S. 181.
52
Austria-Belgium, Dec. 1, 1930, T. S. 37.
53
Hungary-Jugoslavia, Feb. 22, 1928, 104 T. S. 145; Austria-Norway,
April 26, 1926, 48 T. S. 78 ("Public Prosecutor to Public Prosecutor").

authorized
of

a

so

to do

by

court of record of

.

.

PROVISIONAL ARREST AND DETENTION

53

the other signatory power, the "appropriate authority" (which
refers the United States to the requested country's applicable
municipal law) should be addressed.5* A considerable group of

treaties adopt the simple device of referring the requesting
state to the domestic laws of the requested state either by such
a rule that provisional arrest is to be effected "in accordance
with regulations established by the laws of the government ap
plied to"55 or that the request be despatched to the "competent
magistrate in conformity with the statutes in force" in the re

quested state.56
An examination of the treaties entered into

by the Scandi
neighbors the
less important

navian countries with each other and with their

Letts, Finns and Esthonians, and

of

several

treaties involving other countries, reveals some most interest
ing departures. Several of these treaties provide that the
or examining magistrate" may address applications for
provisional arrest and detention directly to the "corresponding
authorities" in the requested state.57
Among these countries
an enumerative type of provisional arrest article has become
popular. A recent series of treaties extending from 1923 to
1930 list the officers who may be requested to make a provi
sional arrest in each of the contracting countries.58 As an ex-

"court

54

Treaties

92 T. S.
3

signed by the United States with Poland, Nov. 22, 1927,
101; Latvia, Oct. 16, 1923, 27 T. S. 372; Costa Rica Nov. 10, 1922,

Malloy 2548.
55

United

States-England, 1932 ; Harvard Research in Int. Law, Suppl.
1, Extradition (Prelim. Docum. No. 2) p. 57; United StatesGermany, July 12, 1930, 119 T. S. 248; Belgium-Finland, Jan. 23, 1928,
74 T. S. 353; Belgium-Czechoslovakia, July 19, 1927, 73, T. S. 283; Alba
nia-Greece, June 25, 1926, 83 T. S. 305; Liberia-Monaco, Oct. 12, 1926,
68 T. S. 241; Belgium-Esthonia, Nov. 11, 1926, 65 T. S. 405; Belgium-Lat
via, Oct. 11, 1926, 63 T. S. 300; Switzerland-Uruguay, Feb. 27, 1923,
to Draft. No.

63 T. S. 216.
56

Treaties concluded by the United States with Czechoslovakia Nov.
11, 1924, 50 T. S. 144; Finland, Aug. 1, 1924, 34 T. S. 104; Bulgaria,
March 19, 1924, 26 T. S. 28; Esthonia, Nov. 8, 1923, 43 T. S. 278; Lithu
ania, April 9, 1924, 51 T. S. 192.
57
Spain-Latvia (when Spain is the requested state the "competent
authority" is to be addressed), March 8, 1930, 113 T. S. 135; NorwayEsthonia, April 3, 1930, 106 T. S. 147; Lithuania-Esthonia, July 12, 1921,
43 T. S. 181; Latvia-Esthonia, July 12, 1921, 35 T. S. 424.
58
Sweden-Esthonia, Jan. 20, 1930, 106 T. S. 279; Denmark-Esthonia,
May 13, 1930, 106 T. S. 159; Denmark-Latvia, Aug. 28, 1930, 113 T. S.
169; Norway-Latvia, Sept. 12, 1927, 71 T. S. 303; Liberia-Monaco, Oct.
28, 1926, 68 T. S. 241; Finland-Latvia, June 7, 1924, 38 T. S. 344 Den
mark-Finland, Feb. 12, 1923, 18 T. S. 394; Finland-Sweden, Nov. 29, 1923,
23 T. S. 42.
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ample of this type of treaty, the provision for provisional ar
rest as found in the Treaty of 1930 signed by Sweden and Es
thonia is offered
"Pending

:

the formal

requisition for extradition, the person

cerned may be arrested provisionally.
An application for arrest shall be made

con

through the diplomatic

In urgent cases, however, and particularly if there is reason
to apprehend the flight of the person concerned, the following authori
ties may forward this application direct to each other by letter or

channel.

Esthonia, the police prefects (politsei prefektid) and
Investigation Department (Krvminaalkomissarid) and in Sweden, the Stockholm Prefecture (overstat-

telegram:

in

the Commissioners of the Criminal

hallareambetet) the provisional administrations (lansiyrelse) , the
provincial chiefs of police (landsfogde) the mayors (borgmastare)
and the chiefs of police of towns (polismastwre) ,"59
,

,

In connection with these Scandinavian treaties

permitting
handling of provisional arrest by police at times local met
ropolitan police it must be observed that the signatory powers
are neighbors not far distant from each other if not in fact con
tiguous. They are all culturally similar, with legal and politi
the

�

�

cal institutions much alike.
Austria has

recently signed

a

series of treaties with several

of the Scandinavian countries which

provide either for

com

munication between "competent local authorities"60 or between
"competent police authorities and public prosecutors of each
republic."61 The Norwegian-Finnish Treaty of 1925 62 also
contains the latter provision.
A considerable number of agreements and quite surpris
ingly not always between countries in close proximity to each
allow provisional arrest to be effected upon mere publi
other
�

�

a notice that the person apprehended is wanted in the
police bulletin of the apprehending state.63 One of these

cation of
official
59

Article

10, Convention between Esthonia and Sweden regarding
legal co-operation in criminal matters,

the extradition of criminals and

Jan. 20, 1930, 106 T. S. 279.
60
Austria-Sweden, Mar. 24, 1930, 105 T. S. 313.
ei
Austria-Finland, Oct. 22, 1928, 39 T. S. 69;

Austria-Esthonia,

Oct.

15, 1926, 74 T. S. 213.
62
Norway-Finland, Nov. 10, 1925, 43 T. S. 213.
63
Spain-Latvia, March 8, 1930, 113 T. S. 135; Denmark-Czechoslova
Oct.
7, 1931, 127 T. S. 105; Sweden-Esthonia, Jan. 20, 1930, 106 T.
kia,
S. 279; Bulgaria-Greece, Feb. 12, 1929, 106 T. S. 143; Bulgaria-Czecho
slovakia, May 15, 1926, 60 T. S. 86 ; Esthonia-Czechoslovakia, July 17, 1926,
63 T. S. 272; Latvia-Czechoslovakia, July 6, 1926, 62 T. S. 246;
BulgariaCzechoslovakia, May 15, 1926, 60 T. S. 186 Roumania-Czechoslovakia May
7, 1925, 54 T. S. 52.
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conventions, that between Denmark and Czechoslovakia, sup
plies the address of the Public Police Bulletin in each country.64
It cannot be too often emphasized that in the procedural
questions pertaining to provisional arrest and detention the
statute law of the requested state must be consulted.
Some
countries have special statutes covering extradition; in others
some reference to extradition procedure will be found in the
Criminal or Penal Code, and in still other countries the statu
tory law will be utterly silent on the matter. We have seen
above that when a treaty is so worded as to refer the requesting
state to procedural requirements of the requested state as out
lined in the latter's municipal statutes, the consultation of the
statutes of the requested state becomes of prime importance.
In looking through the statutes of the various countries one
finds no more uniformity than was found in the treaty provi
sions. The terminology used to designate who shall receive re
quests for provisional arrest and detention falls into three clas
sifications. The first provides only for the receipt of requests
by the executive or by diplomatic or consular officers. Such
statutes will authorize the receipt of requests by "Executive of
the Union"65 or by the Minister of Foreign Affairs,66 or by an
"intermediary of the Department of Foreign Relations,"67 or
will direct that the request come "through diplomatic chan
nels"68 or from "the consul or directly through subordinate of
ficers if so allowed by convention."69 The second group of stat
utes provides for the receipt of requests by a Ministry of Jus
tice, an officer thereof or by a tribunal directly. One finds stat
utes within this group which prescribe that a request for pro
visional arrest be sent to
64

the

Minister

of

Justice70

or

Pro-

127 T. S. 105.

Mexico-Law of May 19, 1877, Arts. 13-14; Venezuela-Codigo de
Enjuiciamento Criminal, Book III, Ch. Ill, � I, Art. 392.
66
Japan-Imperial Ordinance No. 42, Aug. 10, 1895, Arts. 9-10; PeruCodigo de Procedemientos en Materia Criminal, Titula VI, Extradition,
Articulo 339; Siam-Extradition Act. B. E. 247, 15 Dec. Art. 10.
67
Haiti�Law of August 17, 1912, Art. 28.
68
Panama-Ley 44 de 1930 de 22 de Novembre sobre Extradicion La
<sb

Assamblea Nacional de Panama Decreto, Articulo 6; Columbia-Camora de

Representatas,

Bill of Nov.

5, 1932.

Norway�Law of June 13, 1908, Arts. 19-20.
70
Italy-Penal Code, Arts. 663, 665, 671 ; Latvia-Code of Criminal Pro
cedure (1926), Art. 8651 Lithuania-Penal Code, Ch. XII, Art. 852 (19);
69

Venezuela-Ley
para la

de

Enjuiciamento Criminal, Titulo VI, Del Procedemiento

Extradicion, Art.

8.
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cureur,71 to the "Courts of the Republic,"72 the "President of
the Court of Appeals (of Athens)"73 or even to the "local dis
trict court."74 A third and smaller group of statutes permit
requests to be made to the Division of Police or Federal De
partment of Justice and Police,75 to the local police officials if
agreed upon by convention with the requesting state76 or to
"justices of the peace and police officers," again, by special con
vention.77 Perhaps one ought to constitute the provisions of
the British Extradition Act of 1870 and of

our

own

Revised

to the necessities of An

Statutes
separate group peculiar
glo-American procedure. We have seen that under the prac
tice of these two countries the requesting state communicates
with its consular agent who in turn lodges a complaint before
the appropriate magistrate.78
Again, in classifying statutory provisions as to who shall
make requests for provisional arrest one might parallel the four
In the first category
classifications set out immediately above.
one finds that a diplomatic or consular officer is to make the re
quests, i. e., it will be made either through the Ministry of For
eign Affairs,79 "through diplomatic channels"80 or by the consul
(or directly through subordinate officers) if so agreed upon by
convention with the requested state.81
The Polish statute pro
vides that the competent court or procurator shall make the re
quest.82 The Swedish statute allows the police to request pro
visional detention if such a procedure has been agreed upon by
the convention with the requested state,83 and by virtue of an
agreement existing with Germany, the municipal law of Switas

71
72

France
Law of March 10, 1927, Titre II, Art. 19.
Paraguay-Codigo de Procedemientos P/enales, Titulo XXIV, Capit
�

I, Articulo
73

a

610-13.

Greece

Law of Feb. 7,

1904, ratifying the Extradition Treaty be
Belgium (1901).
7* Poland
Code Concerning Penal Procedure, Ch. VII.
Extradition
of Delinquents, Arts. 643-44, 647-48.
75 Switzerland� Law of
January 22, 1892, Arts. 19-20.
�

tween Greece and
�

76
77

78

Sweden-Svensk Forfattningssamling, 14 Juni 1913, Kap. 24-25.
Switzerland See supra note 74.
Great Britain-Extradition Act of 1870 ; United States, see Supra
�

note 49.
79

Costa Rico-Penal

Code, Capitulo II, De la Extradicion, Art. 232-

33, 238.
89

Panama and

81

Norway, Supra

82

See

Supra

note 74.

83

See

Supra

note 76.

Columbia,
note 69.

see

supra note 68.
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permits justices of the peace and police officials to make
requests.84 Of course under the Anglo-American procedure the
request for provisional arrest would be laid before the compe
zerland

magistrate by the consular agent of the requesting state.85
By the municipal laws of Italy, Norway, Poland, Sweden and
Switzerland the provisional arrest of a fugitive may be effected
without a "request" therefor, but an announcement in the police
bulletin of the requested state is deemed sufficient.
By the laws
tent

of Sweden and Switzerland it is clear that after arrest the ap
prehending government or police officials do not offer extradi

tion, but merely notify the government responsible for the pub
lication of the announcement in the police bulletin that the
party wanted is being held, at the same time notifying that gov
ernment of the time limit within which the apprehending state
will entertain a formal requisition for extradition.
Though the
statutes of Italy, Norway and Poland are silent as to just what
happens once the provisional arrest has been so effected, it
seems reasonable to suppose that these countries, too, merely
notify of their willingness to entertain a formal requisition
and do not offer to extradite forthwith.86
In

considering the parties who make and receive requests
provisional arrest, a statement of policy on the part of the

for

British Home Office in 1922 is of interest.
we are

told

Secretary

a

request by

In that document

Great Britain is to be started

of State for the Home

Department,

by the

who is to

com

municate through diplomatic channels: direct communication
by police officials is confined to giving or obtaining information
and under no circumstances are the police to entertain direct

applications for arrest.87
84
85

utes,

See Supra, note 75.
Great Britain-Extradition Act of 1870; United States

�

Revised stat

note

49, supra.
86 The
applicable statutes Italy see Note 70, supra; Norway, Note 69,
supra; Poland, Note 74, supra; Sweden, Note 76, supra; Switzerland,
Note 75, supra.
see

�

87 "3.
Application for action to be taken for the extradition of a
fugitive criminal must be addressed by the prosecutor or Chief Officer of
the police concerned in the case to the Secretary of State for the Home
Department, who will communicate through proper diplomatic channels,
with authority of place where accused is believed to be.
"

"4. The police in this country may communicate direct with the po
lice of foreign countries for the purpose of giving or obtaining informa

tion, but

under no circumstances should direct application be made by
them for the arrest of a fugitive.
"5. Where apprehension of the accused is a matter of urgency His
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B. What the Request Must State.

examining the treaties with a view to determining what
must be asserted in the request for provisional arrest and de
tention, it is to be noted that the most comprehensive listing of
what the requesting government shall assert includes (a) infor
mation concerning the nature and circumstances of the offense
and the time and place of commission; (b) the existence of
either a sentence, indictment or warrant of arrest; (c) infor
mation concerning the nationality and, if possible, a description
of the person requested; and (d) an assurance that a formal
request for extradition will follow.88 Two treaties recently
concluded by Austria with Finland and with Esthonia recite the
same requirements as outlined above, omitting, however, the
promise to submit a formal requisition for extradition.89 The
Treaty of 1923 between Germany and Czechoslovakia requires
that the application for provisional arrest state either infor
mation concerning the nature and circumstances of the offense,
including the time and place of commission or publication of a
notice in the Official Police Gazette of the requested state plus
prima facie appearance of the extraditability of the offense and
a recital of the necessity of arrest to insure surrender.90
Another rather numerous group of treaties adopts the re
cital of the existence of a warrant of arrest or a sentence (judgIn

Majesty's representative

in the country where he is may be instructed

by

the Secretary of State by telegram to apply for the provisional arrest in
anticipation of the claim for extradition. Where a treaty provides for

provisional arrest of
period (varying from

the
a

a

fugitive in a foreign country, it usually fixes
days) from the date of arrest within

14 to 60

which formal claim for extradition must be made.
"6.

In

a

case

of urgency the evidence to support the claim for

ex

tradition may be sent later.
"7.
Police officers may

help

the

foreign police

for extradition after."

by arranging in special cases be sent out to
tracing the accused or in supporting the claim
Memorandum Home Office (Great Britain) Ex

in

�

tradition, July 1922.
88

Austria-Sweden, Mar. 24, 1930, 105 T. S. 313; Denmark-Esthonia,
May 13, 1930, 106 T. S. 159; Denmark-Latvia, Aug. 28, 1930, 113 T. S.
169; Sweden-Esthonia, Jan. 20, 1930, 106 T. S. 279; Norway-Latvia Sept.
12, 1927, 71 T. S. 303; Austria-Norway, Apr. 26, 1926, 48 T. S. 78;
Esthonia-Finland, Jan. 2, 1925, 43 T. S. 11; Norway-Finland, Nov. 10 1925,
43 T. S. 382; Finland-Latvia, June 7, 1924, 38 T. S. 344; Denmark-Fin
land, Feb. 12, 1923, 18 T. S. 394.
89

Austria-Finland, Oct. 22, 1928, 39 T. S. 69; Austria-Esthonia Oct
22, 1926, 74 T. S. 213.
90

Germany-Czechoslovakia, May 8, 1922,

23 T. S. 172.
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ment)

or

indictment

as

the

prime requisite of

a
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request for pro

visional detention. Thus, some fifteen treaties were
which merely insisted upon a recital of the existence of
sentence

indictment.91

rant of arrest,

a

statement

of the treaties add certain other

some

or

an

To

this

found
a war

basic

required state

Thus, in addition to asserting the existence of a war
rant
sentence, a description of the offense may be required,92
or a promise that a formal request for extradition through dip
lomatic channels will follow,93 or the text of the law invoked by
the requesting state,94 or, if not the "text" of the law invoked,
The Treaty of 1927 between Bel
then "a summary" thereof.95
allows
a choice between showing the
Czechoslovakia
and
gium
existence of a warrant of arrest or "equivalent judicial instru
ment" and announcement in the police bulletin of the requested
ments.

or

state.96

particularly with
reference to the identification of the person requested and a de
scription of the crime, are duplicated in most of the existing
statutory provisions. The very recent German Extradition
The

requirements

as

found in the treaties,

91
Bulgaria-Turkey, Dec. 23, 1929, 122 T. S. 17; Hungary-Jugoslavia,
Feb. 22, 1928, 104 T. S. 145; Belgium-Finland, Jan. 23, 1923, 74 T. S.
353; Belgium-Latvia, Oct. 11, 1926, 63 T. S. 290; Jugoslavia-Albania, June
22, 1926, 91 T. S. 81; Belgium-Esthonia, Nov. 11, 1926, 65 T. S. 405; Greece-

Albania, June 25, 1926, 83 T. S. 305; France-San Marino, April 30, 1926,
89 T. S. 9; France-Poland, Dec. 30, 1925, 95 T. S. 217; France-Latvia, Oct.
29, 1924, 93 T. S. 265; Bulgaria-Roumania, April 19, 1924, 33 T. S. 222
Hungary-Roumania Apr. 19, 1924, 42 T. S. 216; Great Britain-Peru, Jan.
1904, Piggott, App. II, 177; Germany-Greece, Feb. 27, 1907, 2 T. S. 112;
Austria-Greece, Dec. 8, 1904, 2 T. S. 174.
92
Spain-Latvia, Mar. 8, 1930, 113 T. S. 135; Greece-Bulgaria, Feb.
21, 1929, 106 T. S. 443; France-Czechoslovakia, May 7, 1928, 114 T. S.
117; Spain-Czechoslovakia, Nov. 20, 1927, 121 T. S. 271; Bulgaria-Czecho
slovakia, May 15, 1926, 60 T. S. 186; Esthonia-Czechoslovakia, July 7,
1926, 63 T. S. 272; Latvia-Czechoslovakia, July 6, 1926, 62 T. S. 246;
Czechoslovakia-Roumania May 7, 1925, 54 T. S. 52; United States-Argen
tina, Sept. 26, 1896, 1 Malloy 25; United States-Columbia, May 7, 1888,
1 Malloy 323.
93
Norway-Esthonia, April 3, 1930, 106 T. S. 147; Italy-Czechoslo
vakia, April 6, 1922, 55 T. S. 181 ; United States-Guatemala, Feb. 27, 1903,
1 Malloy 878; United States-Mexico, Feb. 22, 1899, 1 Malloy 1184; United
States-Japan, April 29, 1886, 1 Malloy 1925, 2 Moore 1108; Great BritainSwitzerland, Nov. 26, 1880, Piggott, App. II, 237.
94
United States-Lithuania, April 9, 1924, 51 T. S. 192.
95

Chile-Columbia,

96

Great Britain-Switzerland, Nov. 26, 1880, Piggott, App. II, 237.

Nov. 16, 1914, 82 T. S. 239.
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Law of 1929 states briefly that "data very clearly indicating the
commission of the crime" shall accompany the request for pro
visional arrest and detention.97
C. The Instrument of Communication.
Of all the extradition treaties signed by Great Britain with
98
men
other powers, only that signed with Switzerland in 1880
tions the means of communication to be employed in requesting

provisional

arrest.

In this omission

they

are

unique.

By far

the greatest number of treaties and municipal statutes provide
that requests for provisional arrest and detention may be made

by "post (letter, writing) or telegraph."99 In many of
by the United States, the phrase "on
or
other
information"
was included in the United
telegraphic
either

the treaties entered into

97

98
99

Artikel 10, Beutsch.es Auslieferungs Gesetz, 1929.
Great Britain-Switzerland, Nov. 26, 1880, Piggott, App. II, 237.
Treaties� Austria-Sweden, March 24, 1930, 105 T. S. 313; SpainMarch 8, 1930, 113 T. S.

135; Denmark-Latvia, August 28, 1930,
Norway-Esthonia, April 3, 1930, 106 T. S. 147; DenmarkEsthonia, May 13, 1930, 106 T. S. 159 ; Sweden-Esthonia, Jan. 20, 1930, 106
T. S. 279; Bulgaria-Greece, Feb. 12, 1929, 106 T. S. 443; Bulgaria-Tur
key, Dec. 23, 1929, 122 T. S. 17; France-Czechoslovakia, May 7, 1926, 114
T. S. 117; Hungary-Jugoslavia, Feb. 22, 1928, 114 T. S. 117; Belgium-Fin
land, Jan. 23, 1928, 74 T. S. 353; Spain-Czechoslovakia, Nov. 26, 1927, 121
T. S. 271; Belgium-Czechoslovakia, July 19, 1927, 73 T. S. 272; NorwayLatvia, Sept. 12, 1927, 71 T. S. 303; Latvia-Czechoslovakia, July 6, 1926, 62
T. S. 246; France-San Marino, April 30, 1926, 89 T. S. 9; Bulgaria-Czecho
slovakia, May 15, 1926, 60 T. S. 186; Belgium-Esthonia, Nov. 11, 1926, 65
T. S. 405; France-Poland, Dec. 30, 1925, 95 T. S. 217; Albania-Greece, June
25, 1926, 83 T. S. 305; Belgium-Latvia, Oct. 11, 1926, 63 T. S. 290; Esthonia-Czechoslovakia, July 17, 1926, 63 T. S. 272 ; Austria-Norway, April 26,
1926, 48 T. S. 78; Bulgaria-Roumania, May 7, 1925, 54 T. S. 52; NorwayFinland, Nov. 10, 1925, 43 T. S. 382; Czechoslovakia-Roumania, May 7,
1925, 54 T. S. 52; France-Latvia, Oct. 29, 1924, 93 T. S. 265; HungaryRoumania, April 16, 1924, 42 T. S. 146; Sweden-Finland, Nov. 29, 1923,
23 T. S. 42; Denmark-Finland, Feb. 12, 1923, 18 T. S. 394; SwitzerlandUruguay, Feb. 27, 1923, 63 T. S. 216; Central American Convention,
Dec. 20, 1907, 2 Malloy 2406; Germany-Greece, Feb. 27, 1907, 2 T. S.
112; Austria-Greece, Dec. 8, 1904, 2 T. S. 174; United States-Argentina,
Sept. 26, 1896, 1 Malloy 23; United States-Columbia, May 7, 1888, 1
Malloy 333; United States-Japan, April 29, 1886, 1 Malloy 1025, 2 Moore
1108; Great Britain-Switzerland, Nov. 26, 1880, Piggott, App. II, 237.
Statutes Argentina, Codigo de Procedemientos en Materia Criminal,
Articulo 671; Lithuania, Penal Code, Ch. XII, Art. 852 (19)
Mexico, Law
of May 19, 1898, Arts. 13-14; Paraguay Codigo de Procedemientos Penales,
Titulo XXXIV, Capitulo I Art. 610-13; Switzerland, Loi de 22 Jan 1892

Latvia,

113 T. S. 169;

�

AH. 19-20.
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States formula.100 A considerable group of treaties, including
many to which the United States is a party, mention only com
munication by telegraph.101 A few statutes also mention only
the telegraph.102 Of course, this is not to be deemed to pre

request by post; the omission simply reflects what is
always in practice, that is, the transmitting of the
for
provisional arrest and detention by telegraph. Five
request
of them owning the United States as a party, use
three
treaties,
the indeterminate phrase "by direct communication."103 Should
international practice resort to the radio or telephone in the fu
ture the wording of these treaties obviously would not preclude
the mutual adoption of such means of communication by the
signatory powers. No treaties were found which legalize the
use of the telephone as an instrument to transmit a request for
provisional arrest. Use of the telephone is, however, expressly
permitted by the domestic laws of Hungary and Jugoslavia.104

clude

a

done almost

100

The treaties signed by the United States with El Salvador, April
18, 1911, 3 Malloy 2829; Uruguay, March 11, 1905, 2 Malloy 1825; Panama,
May 25, 1904, 2 Malloy 1357; Gautemala Feb. 27, 1903, 1 Malloy 1878;
Denmark, Jan. 6, 1902, 1 Malloy 390; Servia, Oct. 25, 1901, 2 Malloy 1622;
Bolivia, April 21, 1900, 1 Malloy 125; Chile, April 17, 1900, 1 Malloy 192.
Switzerland, May 14, 1900, 2 Malloy 1771; Mexico, Feb. 22, 1899, 1 Malloy
1184; Brazil, May 14, 1897, 1 Malloy 125; Norway, June 7, 1893, 2 Malloy
1300; Sweden, Jan. 14, 1893, 2 Malloy 1736.
101 Treaties�
Austria-Belgium, Dec. 1, 1930, 112 T. S. 37; United
States-Poland, Nov. 22, 1927, 92 T. S. 101; Panama-Columbia, Dec. 24,
1927, 87 T. S. 409; Jugoslavia- Albania, June 22, 1926, 91 T. S. 81; ItalyCzechoslovakia, April 6, 1922, 55 T. S. 181; United States- Venezuela, Jan.
19, 1922, 3 Malloy 2870; United States-Costa Rica, Nov. 10, 1922, 3 Malloy
2548; Germany-Czechoslovakia, May 8, 1922, 23 T. S. 172; ColumbiaChile, Nov. 16, 1914, 82 T. S. 244; United States-Paraguay, March 26,
1913, 3 Malloy 2783; United States-Dominican Republic, June 19, 1909,
3 Malloy 2567; United States-Honduras, Jan. 15, 1909, 3 Malloy 2685;
United States-Spain, June 15, 1904, 2 Malloy 1712.
102 Statutes
Australia, Commonwealth Extradition Act of 1903, ch.
12; Equador, El Congress de la Republica del Ecuador Decreta, Oct. 8, 1921 ;
La Seguiente Ley de Extrajeria, Extradicion, Nautralization, Capitula VI,
De La Extradicion; Haiti, Law of August 17, 1912, Art. 28; Netherlands,
Law of April 6, 1875, on Extradition, Arts. 9-10 (Bulletin of Laws, No. 66).
103
Hungary-Latvia, May 4, 1929, 101 T. S. 449; Esthonia-Finland,
Jan. 2, 1925, 43 T. S. 11; United States-Finland, Aug. 1, 1924, 34 T. S.
104; United States-Bulgaria, March 19, 1924, 26 T. S. 28 United StatesLatvia, Oct. 16, 1923, 27 T. S. 372.
10*
Jugoslavia, Code of Criminal Proceedings of 1929, Ch. XXVI,
Art. 491; Hungary, Law XXXIII of 1896, Ch. XXIV (The writer is startled
to find such a provision in a statute of 1896 and suggests the possi�
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Article 19 of the French Statute deserves
reads

special attention.

It

:

"Sur

un

simple vis transmis, soit par la poste, soit par tout mode
plus rapide laissant une trace ecrite, ou materiellement

de transmission

equipollente.''

105

Should this be understood to forbid all transmission of re
quests by telephone even when such telephonic request assumes
the form of the "telephonogram," which involves the deposit of
exact copies of the messages telephoned with the exchange
handling the transmission of the messages, these to be signed
by the parties conversing? What, in the future, will the words
"written record or the substantial equivalent" be interpreted to
mean?
Can the French statute be interpreted to include the
use of the telephone provided a photograph
("telephoto") is
transmitted with the request for provisional arrest?
Future
practice may compel the express legalization of certain forms
of telephonic and radio communication.

D. Notice to the Requesting State of Arrest Effected.
A number of the

more

recent treaties contain

specific

re

quirements that the requested state, after apprehending the
Some of these
person requested, notify the requesting state.

provide simply that a "notice of the date of the arrest"106 be
despatched, while the Treaty of 1929 between Bulgaria and
Greece107 provides that, in addition to the date of arrest, infor
mation concerning the place where the arrest was effected be
supplied also. A number of conventions provide that the no
tice of arrest supplied to the requested country be accompanied
by information as to the place of confinement (detention) of
the person requested.108
The Treaty of 1930 between Spain
bility of

in

translating from the Hungarian into English. The trans
supplied to our Minister, Mr. Nicholas Roosevelt, by the
Royal Hungarian Ministry for Foreign Affairs, bearing date of Aug.
25, 1932.)
105 Loi de 10 March
1927, Titre II, Art. 19.
i�6
France-Czechoslovakia, May 7, 1928, 114 T. S. 117; Htingary-Jugoslavia, Feb. 22, 1928, 104 T. S. 154; Norway-Finland, Nov. 10, 1925, 43 T.
S. 382; Germany-Czechoslovakia, May 8, 1922, 23 T. S. 172.
i�7
Bulgaria-Greece, Feb. 12, 1929, 106 T. S. 443.
i�8
Spain-Latvia, March 8, 1930, 113 T. S. 135; Bulgaria-Greece, Feb.
12, 1929, 106 T. S. 443; Spain-Czechoslovakia, May 7, 1928, 114 T. S.
117; Latvia-Czechoslovakia, July 6, 1926, 62 T. S. 246; Esthonia-Czechoslovakia, July 17, 1926, 63 T. S. 272; Bulgaria-Czechoslovakia, May 15,
1926, 60 T. S. 186; Roumania-Czechoslovakia, May 7, 1925, 54 T. S. 52.
lation

is

error
one
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duty upon the requesting state to confirm,
receipt of notice of arrest from the requested
by telegraph,
state within eight days after the receipt of such notice.109
and Latvia imposes

a

the

E. Time

During Which Requested Person May

Be Detained.

Virtually all extradition treaties and most statutes recite the
length of time during which the person apprehended under a
request for provisional arrest may be detained pending the ar
rival of a formal requisition for his extradition through the
regular diplomatic channels. Most of the treaties date the time
limit for detention from "the date of arrest" and the period va
ries from one hundred to fourteen days,110 usually, though not
109

Spain-Latvia, March 8, 1930, 113 T. S. 135.
"Owe hundred days": Italy- Venezula, Aug. 23, 1930, 128 T. S. 395.
"Three months": United States-Poland, Nov. 22, 1927, 92 T. S. 101;
United States-Bulgaria, March 19, 1924, 26 T. S. 28; United States-Col
umbia, May 7, 1888, 1 Malloy 323. "Ninety Days.": Great Britain-Peru,
Jan. 26, 1904, Piggott, App. II, 177; Great Britain-Chile, Jan. 26, 1897,
Piggott, App. II. 62. "Two months": Greece- Albania, June 25, 1926, 83
T. S. 305; United States-Lithuania, April 9, 1924, 51 T. S. 192; United
States-Latvia, July 16, 1924, 37 T. S. 370; United States-Esthonia, Nov.
8, 1923, 43 T. S. 278; United States- Venezuela, Jan. 19, 1922, 3 Malloy
2870; United States-Dominican Republic June 19, 1909, 3 Malloy 2567;
Great Britain-Cuba, Oct. 3, 1904, Piggott, App. II, 76; United StatesPanama, May 25, 1904, 2 Malloy 1357 ; United States-Denmark, Jan. 6,
1902, 1 Malloy 390; United States-Servia, Oct. 25, 1901, 2 Malloy 1621;
United States-Switzerland, May 14, 1900, 2 Malloy 1771; United StatesChile, April 17, 1900, 1 Malloy 192; United States-Bolivia, April 21, 1900,
1 Malloy 125; United States- Argentina, Sept. 26, 1896, 1 Malloy 25; United
States-Norway, June 7, 1893, 2 Malloy 1300; United States-Sweden, Jan. 14,
1893, 2 Malloy 1736; United States-Japan, April 29, 1886, 1 Malloy, 1025;
2 Malloy 1108; Great Britain-Brazil, Nov. 13, 1876, Piggott, App. II, 57.
"Sixty days": Great Britain-Panama, Aug. 25, 1906, Piggott, App. II, 171;
United States-Uruguay, March 11, 1905, 2 Malloy 1825; United StatesBrazil, May 14, 1897, 1 Malloy 146; Great Britain-Bolivia, Feb. 22, 1892,
Piggott, App. II, 50; Great Britain-Uruguay, March 26, 1884, Piggott,
App. II, 251. "Forty-five days": Jugoslavia-Albania, June 22, 1926, 91
T. S. 81; Italy Czechoslovakia-, April 6, 1922, 55 T. S. 181. "Six weeks":
Austria-Norway, April 26, 1926, 48 T. S. 78; France-Latvia, Oct. 29,
1924, 93 T. S. 265; Germany-Czechoslovakia, May 8, 1922 23 T. S. 172;
"Forty days": Treaties signed by the United States with San Marino,
Jan. 10, 1906, 2 Malloy 1598; Netherlands, Jan. 18, 1904, 2 Malloy 1271;
Guatemala, Feb. 27, 1903, 1 Malloy 878; Belgium, Oct. 26, 1901, 1 Malloy
106; Mexico Feb. 22, 1899, 1 Malloy 1184; Russia, March 28, 1887, 2 Mal
loy 1527; Italy, June 11, 1884, 1 Malloy 985, 2 Moore 1107. "Five weeks":
France-Poland, Dec. 30, 1925, 95 T. S. 217. "One month": United StatesGermany, July 12, 1930, 119 T. S. 248; Bulgaria-Turkey, Dec. 23, 1929,
122 T. S. 17; Esthonia-Finland, Jan. 2, 1925; 43 T. S. 11; Bulgaria-Rouno
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always, the time limit increasing in proportion to the distance
between the signatory powers.
One would expect the time
limit to have been materially reduced in the treaties of later
date owing to the development of more rapid means of com
munication, but the evidence, to say the least, casts some doubt
It is interesting to note that the great
upon such a conclusion.
majority of treaties signed by the United States permit provi
sional detention for a period of forty days.111 Most of the treat
ies to which Great Britain is a party provide for a thirty-day
limit except in the treaties signed by England with her Channel
neighbors, France, Belgium and Luxemburg, which fix the limit
at fourteen days.112
Three treaties signed by several of the
continental countries, some contiguous and some quite widely
separated, in 1928 and 1930, allow only eight days after the
provisional arrest within which a requisition must be made
through diplomatic channels; however, this requisition through
diplomatic channels need not be complete inasmuch as, provid
ing extradition has been asked for through diplomatic channels
within the prescribed eight days, one month from date of arrest
is allowed in which to furnish the documents required to supmania, April 19, 1924, 33 T. S. 222; Germany-Greece, Feb. 27, 1907, 2 T. S.
112; Central American Convention, Dec. 20, 1907, 2 Malloy 2406. "Thirty
days": Great Britain-Lithuania, May 18, 1926, 61 T. S. 402; AustriaEthonia, Oct. 15, 1926, 74 T. S. 213; Great-Britain-Finland, May 30, 1924,
34 T. S. 80; Great Britain-Latvia, July 16, 1924, 37 T. S. 370; Great Brit
ain-Albania, July 22, 1926, 67 T. S. 166; Latvia-Esthonia, July 12, 1921,
37 T. S. 424; Lithuania-Esthonia, July 12, 1921, 43 T. S. 181; Treaties
signed by Great Britain with Argentina, May 22, 1889, Piggott, App. II, 30 ;
Columbia, Oct. 28, 1888, Piggott, App. II, 69; Mexico, Sept. 17, 1886, Pig
gott, App. II, 141; Guatemala, July 4, 1885, Piggott, App. II, 113; El
Salvador, June 23, 1881, Piggott, App. II, 203; Switzerland, Nov. 26,
1880, Piggott, App. II, 237; Ecuador, Sept. 20, 1880 Piggott, App. II, 89;
Spain, June 4, 1878, Piggott, App. II, 223. "Four weeks": DenmarkLatvia, Aug. 28, 1931, 113 T. S. 169; Denmark-Esthonia, May 13, 1930,
106 T. S. 279.
"Three weeks": Belgium-Finland, Jan. 23, 1928, 74 T. S.
353; Belgium-Czechoslovakia, July 19, 1927, 75 T. S. 283; Belgium-Esthonia, Nov. 11, 1926, 65 T. S. 405; Belgium-Latvia, Oct. 11, 1926, 63 T. S.
300; Austria-Greece, Dec. 8, 1904, 2 T. S. 174. "Twenty-one days": FranceSan Marino, April 30, 1926, 89 T. S. 9; "Twenty days": Great BritainNetherlands, Sept. 26, 1898, Piggott, App. II, 160; "Fifteen days": Great
Britain-Denmark, March 31, 1873, Piggott, App. II, 82: "Fourteen days":
Treaties signed by Great Britain with Belgium, Oct. 29,
1901, Piggott,
App. II, 40; Luxemberg, Nov. 24, 1880, Piggott, App. II, 135; France, Aug.
14, 1876, Piggott, App. II, 135.
111 See
Supra note 110.
112

Ibid.
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port the requisition to the requested country.113 The recent
treaty between Italy and Venezuela extends the time limit "to
one hundred and twenty days if the person to be surrendered is
stated to be a dangerous criminal."114
A much smaller number of treaties reckon the period allowed
for detention from the date upon which the notice that the pro
visional arrest has been effected in the requested state is re

Provisions in treaties using this
ceived by the requesting state.
was
found
which
not
device,
prior to 1925, legalize a time limit

varying from forty-five days to fifteen days.115 Three extradi
tion agreements entered into in 1926 by Czechoslovakia count
the time limit from the date of forwarding notice that the ar
rest has been made instead of from the date of the receipt of
the notice by the requesting state.
Each of the three agree
ments provides for a fifteen-day limit.116
There are, of course,
a number of treaties, for the most part quite recent, which em
ploy different methods for computing the time during which the
requested person may be provisionally detained. To illustrate:
in 1926 Liberia and Monaco agreed to count "three months
from the date the provisional warrant issues."117
Spain has
made two treaties which permit provisional detention for "fif
teen days from the filing of the information,"118 while Switzer
land and Uruguay have agreed upon a similar formula calling
for a very long period of detention
"ninety days from the date
�

of demand."119

Colombia and Panama in 1927 agreed upon
somewhat flexible scheme which provides for detention under

a

a

113
Spain-Latvia, March 8, 1930, 113 T. S. 135; France-Czechoslova
kia, May 7, 1928, 114 T. S. 117; Hungary-Jugoslavia, Feb. 22, 1928, 104

T. S. 153.
114

Italy-Venezuela, Aug. 23, 1930, 128 T. S. 395.
"Forty-five days": Hungary-Latvia, May 4, 1929, 101 T. S. 449.
"Six weeks": Norway-Latvia, Sept. 12, 1927, 71 T. S. 303; Norway-Fin
land, Nov. 10, 1925, 43 T. S. 382. "One month": Austria-Sweden, March
24, 1930, 105 T. S. 313; Austria-Great Britain. Dec. 3, 1873, Piggott, App.
II, 33, Clarke (2d ed.), App. c. 1. "Thirty days": Austria-Finland, Oct.
22, 1928, 39 T. S. 69. "Four weeks": Sweden-Esthonia, Jan. 1930, 106
T. S. 279. "Fifteen days": Greece-Bulgaria, Feb. 12, 1929, 106 T. S. 443;
Czechoslovakia-Roumania, May 7, 1925, 54 T. S. 52.
116
Treaties signed by Czechoslovakia with Bulgaria, May 15, 1926, 60
T. S. 1861; Latvia, July 6, 1926, 62 T. S. 426; Esthonia July 17, 1926, 63
115

T. S. 272.
117
118

Liberia-Monaco, Oct. 28, 1926,
Spain-Latvia, March 18, 1930,

68 T. S. 241.
113 T. S.

135; Spain-Czechoslovakia,

Nov. 26, 1927, 121 T. S. 271.
119

Switzerland-Uruguay,

Feb.

27, 1923, 63 T. S. 216.
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provisional arrest for "thirty days over and above the time al
lowed for distance"120 and in 1914, Chile and Colombia agreed
upon a provision whereby the person provisianally detained is
to be held for "a period determined by the state applied to which
shall not exceed three months from the date of the arrest."121
Most of the extradition statutes adopt the device of varying
the period during which detention following provisional arrest
is allowed according to the distance of the requesting state from
the requested state.
This type of statute may be divided into
three classifications.

provide
tries, a
the

In

one

class will be found statutes which

certain fixed time for neighboring (bordering) coun
somewhat longer period of time for countries located on
a

same

continent

(Europe) and

state is located

a

still longer

another continent

period
(outside

if the
of Eu

requesting
rope). Hungary, Jugoslavia and Switzerland have statutes of
this type.122
The second class of statutes makes no particular
differentiation in the time allowed between neighboring or bor
dering countries and those located on the continent of Europe,
but does allow a longer period of detention if the requesting
state is located on a different continent (outside of Europe).
on

The most recent statute of this kind is the French Extradition

of

Law

1927.

Besides

France, Italy, Latvia, Lithuania and
.

Norway have extradition laws of this kind.123 The law of Para
guay specifically fixes a time limit of one month for detention
upon

requests from Argentina

months if the request has
120

or

come

Uruguay, with a limit of three
country.124 The

from any other

Columbia-Panama, Dec. 24, 1927, 87 T. S. 409.
Chile-Columbia, Nov. 16, 1914, 82 T. S. 239.
122
Hungary: (a) One month if requesting state is neighbor of Hungary,
(b) six weeks for other European countries, (c) three months for countries
outside of Europe, Law XXXIII of 1896, Ch. XXIV; Jugoslavia: (a)
Twenty days if requesting state is a bordering country, (b) five weeks for
another European country, (c) ten weeks for a country on another continent,
Code of Criminal Procedure of 1929, Ch. XXVI, Art. 491; Switzerland:
(a) Twenty days if requesting state is a bordering country, (b) thirty days
if another. European country, (c) three months if a country on another
continent, Law of Jan. 22, 1892, Arts. 19-20.
123 France :
If requesting state is in Europe, twenty days to one
month, if outside of Europe, three months, Loi de 10 March 1927, Titre
II, Art. 19; Italy: if requesting state is a European country, sixty days;
if not, ninety days, Penal Code, Arts, 663, 5, 71; Latvia: Code of Criminal
Procedure (1926), Art. 865; Lithuania: Penal Code, Ch. XII, Art. 852
(19) ; Norway: If requesting state is a European country, six weeks, if
not, three months, Law of June 13, 1908, Arts. 19-20.
124
Codigo de Procedemientos en Materia Criminal, Titulo VI, Extra
dicion, Articulo 339.
121
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law of Haiti fixes the limit at

sixty days if the requesting state
ninety days if the request
ing state is outside thereof.125 The statutes of Costa Rica,
Panama, and Iraq and Siam provide a single maximum which
is applicable to all countries alike.126
The statutes of Japan and
Ecuador provide that detention shall be for a "reasonable time"
is

the American continent and at

on

with

a

maximum of three months in the

two months in the

for detention for
Executive

of

months.128

States is

a

a

the

case

of Ecuador and

of

Japan.127 The Mexican law provides
"reasonable time" to be determined by the

case

Union,

Likewise

a

which

is

to

never

exceed

three

series of treaties to which the United

party provide that the period of detention should be
judge or magistrate at his discretion," fixing, how

left to "the
ever,

a

maximum period of two months.129

The

municipal law

of Venezuela

provides that the "Federal Executive shall fix a
definite period" during which the person provisionally arrested
may be detained.130 The very recent German law of 1929 makes

the matter of detention discretionary with the judicial author
ity providing that "the 'District Court may order the mainte
nance or

cancellation of detention."131

provide for the
automatic release of the person provisionally detained, if, at the
termination of the prescribed period, the formal requisition for
Most of the statutes

are

so

drafted

as

to

125

Law of

126

"Two months" : Costa Rica, Penal Code, Capitulo II, De la Extra
Articulo 232-33, 238; Iraq, Extradition of Offenders Law of 1923,

dicion,

August 17, 1912, Art. 28.

Sees. 11-12; Siam, Extradition Act, B. E. 24-72, 15 Dec, Art. 10; "Sixty
44 de 1930 de 22 de Novembre sabre extradicion

days": Panama, Ley

�

La Assamblea Nacional de Procedemientos

Penales, Titulo XXXIV, Capitulo

I, Art. 610, 13.
127
Japan, Imperial Ordinance, No. 42, Aug. 10, 1895, Arts. 9-10;
Ecuador, El Congress de la Republica del Ecuador Decrete; La Seguiente
Ley de Extrajeria, Extradicion y Naturalization, Capitulo VI, de la

Extradicion.
128

Law of

May 19, 1897, Arts. 13-14.

by the United States with Costa Rica, Nov. 10,
1922, 3 Malloy 2548; Paraguay, March 26, 1913, 38 Stat. 1954, 3 Malloy
2783; Honduras, Jan. 15, 1909, 37 Stat. 1616, 3 Malloy 2783; Spain, June
15, 1904, 2 Malloy 1712.
130
Codigo de Enjuiciamento Criminal, Book III, Ch. II, Sec. V, Arti
129

Treaties signed

culo 392.
131

Das Deutsches

Auslieferungs Gesetz, 1929, Artikel

10.
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his extradition has not been received.
of

1927, however,

the

prisoner

must

Under the French Law
petition the court for his

release and the court must decide the question within
from this decision there is no appeal.132

a

week;

III.
Admissibility

to

Bail

assertion that the question of bail in
regulated by statute, the problem of whether
to admit the person detained under a provisional arrest has
been troublesome enough for the courts.
In England much furor was unloosed by Lord Russell's flat
assertion in The Queen v. Spilsbury that

Despite the

extradition

common

cases

is

�

"This Court, independently of statute, by the
jurisdiction to admit to bail." 133

common

law, has

Under the English Extradition Act of 1870 there has been a
as to whether the powers given to the magistrate un

question

der Section 9, including the power to remand from time to time,
also include the power to admit the prisoner to bail.
Queen v.
under the Fugitive Offenders Act, but the
principles which should go to determine its cor
rectness or incorrectness are not altered by that circumstance.
Piggott argues that, a priori, "it seems absurd to suppose
that a man arrested under a special provision of the law dealing
with his escape from justice in another country, should be al
To him it seems that in
lowed another chance to escape."134
asmuch as bail is a question of discretion, the fact that a person
If
has escaped once would be ground sufficient for refusing it.

Spilsbury

was a case

fundamental

now we

look at the nature of the bail device it would

seem

that

incident to criminal procedure es
tablished by the law of the forum for the trial of offenses
against the law of the forum. Certainly extradition is not a
we

must consider bail

as

an

breach of the law of the forum.
Frost135 the judges advanced the propo
sition that in all cases involving misdemeanors bail must be
granted, but that its refusal was discretionary in cases of felony.
That rule obviously could not be applied to extradition. Piggott

procedure based
In the

132

case

upon

of In

a

re

Loi de 10 March, 1927, Titre
Q. B. D. 615 (1898).

"3

2

184

Piggott,

supra note

18M L. T. R. 757

7,

(1888).

II, Art.

p. 94-96.
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argues, and with him
common

law there

can
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Byron and Chalmers agree,136 that at
be no power to admit a fugitive to bail

and that if such power exists it must be derived from the words
of the English Act. He admits it "difficult to contend" that it
does not fall within the

"jurisdiction and powers" given to the
in
connection
with the hearing of the case and points
magistrate
out that the treaties "practically accept the principle of refer
ence to English law and procedure on which our law is based."
He finds

a

possible loophole, however, in the words "as

near as

Piggott argues that whatever power there is to ad
may be."
mit to bail can exist only in connection with remands, i. e., that
the power cannot exist once the person requested has been com
mitted for surrender.
The American

cases

are

statutes of the United States
of

admissibility

not
are

entirely in agreement. The
on the precise question

silent

to bail in extradition cases.137

136

Byron

i37

31 Stat. 656

In the earliest

Chalmers, supra note 7, p. 50.
(1900), 18 U. S. C. 651 (1926). The federal statutes
under which the judicial officers operate in granting bail to fugitives, so
far as they affect matters of international extradition, read as follows:
"For any crime or offense against the United States, the offender may,
by any justice or judge of the United States, or by any United States
commissioner, or by any chancellor, judge of a supreme or superior court,
chief or first judge of common pleas, mayor of a city, justice of the peace,
or other magistrate, of any State where he may be found, and agreeably
to the usual mode of process against offenders in such State, and at the
expense of the United States, be arrested and imprisoned, or bailed, as
the case may be, for trial before such court of the United States as by
law has cognizance of the offense. Copies of the process shall be returned
as speedily as may be into the clerk's office of such court, together with
the recognizances of the witnesses for their appearance to testify in the
and

Where any offender or witness is committed in any district other
than that where the offense is to be tried, it shall be the duty of the judge
of the district where such offender or witness is imprisoned seasonably
to issue, and of the marshal to execute, a warrant for his removal to the
case.

district where the trial is to be had," 31 Stat. 956
591

(1901),

18 U. S. C.

(1926).

"Bail shall be admitted upon all arrests in criminal cases where the
punishable by death ; and in such cases it may be taken by
to arrest and
of
the
any
persons authorized by the preceding section
imprison offender." Ibid.
"Bail may be admitted upon all arrests in criminal cases where the
offense is not

punishment may be death; but in such cases it shall be taken only by
Supreme Court or a circuit court, or by a justice of the Supreme
Court, a circuit court, or a judge of a district court, who shall exercise
their discretion therein, having regard to the nature and circumstance of
36 Stat.
the offense, and of the evidence, and to the usages of law."
1167 (1911), 18 U. S. C. 597 (1926).
the
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case dealing with the matter, In re Carrier,138 it was held that
in international extradition proceedings, the accused cannot be
admitted to bail during a continuance of a hearing to obtain
further testimony concerning his probable guilt, as neither the

Act of August 12, 1848, relating to extradition nor the amenda
tory acts139 provide for bail pending a hearing. In the course
of his opinion, Hallet, J., remarked that the matter of admitting
to bail was not a question of practice; that it was dependent
upon statute, that, though the statutes of the United States in
respect of proceedings in extradition cases did not forbid bail
in such cases, that was not enough, as the authority must be
express and that, as there was not provision for bail in the Act,
bail could not be allowed.
In Wright v. Henkelli0 the United States Supreme Court,
affirming a decision from the Second Circuit,141 held that the
denial of an application for bail in foreign extradition proceed
ings, supported by the affidavit of petitioner's physician that he
was suffering from bronchitis and a severe chill which might
develop into pneumonia, and that the confinement tended greatly
to injure his health and to result in serious impairment, is not
reversible error, although the refusal was put upon the ground
The language used by Mr. Chief Justice
of want of power.142
Fuller in Wright v. Henkel is significant inasmuch as it was re
lied upon by Judge Learned Hand in In re Mitchell, next to be
In the Wright case Chief Justice Fuller said :
discussed.
"We

are

unwilling

to

hold

that

the circuit

courts

possess

no

respect of admitting to bail other than as specifically vested
by statute, or that, while bail should not ordinarily be granted in cases
of foreign extradition, those courts may not in any case, and whatever
the special circumstances, extend that relief.
Nor are we called upon
power in

to do
was

as

so

refusal

was

clearly of opinion, on this record, that no error
refusing to admit to bail, and that, although the
the ground of want of power, the final order ought

we are

committed in

put

on

not to be disturbed."

The
"8
!39

case

of In

re

Mitchell

143

involved

a

petitioner who

was a

57 Fed. 578 (D. C. Colo. 1893).
Supra note 137.

149

190 U. S. 40

141

In

142

The Circuit

re

(1903).
Wright, 123 Fed.
Court of

463 (S. D. N. Y. 1903).
Appeals had held that in the absence of

courts of the United States were without
admit to bail persons arrested for extradition under a treaty
foreign government. Ibid.

legislation conferring it, circuit
power to

with

a

"3

171 Fed. 289

(S. D. N. Y. 1909).

Adversely criticized in

a

note
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party to

a

suit in New York involving his whole fortune and it

necessary that he be free to consult with his

was

71

attorney.

He

arrested on an extradition warrant from Canada, on the
day before the trial of his case was to begin, at the instance of
the adverse party. Judge Hand admitted the petitioner to bail

was

on

the ground that

a

Circuit Court of the

United States has

power independently of statute to admit to bail in a case of for
eign extradition pending examination. In pointing out that
such power should be exercised with extreme caution only un
der the most pressing circumstances, he said :
"It

seems

to

me

that the

hardship here

upon the

imprisoned

person

great as to make preremptory some kind of enlargement at the
present time, for the purpose only of free consultation in the conduct
of the civil suit upon which his whole fortune depends. Those special
circumstances alone move me to allow him to bail, and his enlarge
is

so

ment is to be limited

strictly

to the

period of that

suit.

As

soon

as

that is terminated he must be returned to the Tombs prison to await
the determination of the commissioner upon the extradition proceed
I am also moved to this disposition from the fact that he
ings.
has long known of these proposed proceedings and has made no effort
to avoid them or to escape."
...

A recent case, In

re

Gannon,1** involving

a

petitioner charged

with obtaining money under false pretenses (a bailable offense
in Pennsylvania and in Canada, the petitioner's country) being
held

pending

a

hearing to determine whether he should be

ex

The district court admitted him to bail, pointing out
in the course of the opinion that while a person held pending an

tradited.

examination in extradition is not entitled

as

of

right to bail, the

court does have power to admit to bail but will not do so ordi
narily pending an examination which is not unreasonably de

particular case the court balanced "the small risk
over against "the injustice of imposing imprison
ment in advance of a hearing which must be delayed for some
time" (two months in this case).
layed.

In the

of default"

in 4 Am. J. Int. Law 422, 429, where it is said: "It may be, as stated
by Judge Hand, that bail is not infrequently granted in extradition cases
within his district, but it would seem that such cases are not reported,
and it is therefore impossible to consider the reasons which may have
induced the granting of bail in the particular instances to which he refers.
"The only other reported case which we have noted in which the right
of bail was extended to a fugitive sought under extradition proceedings
is equally unsatisfactory with the present case in the matter of the rea
soning and grounds upon which the court based its action."
14427 F. (2d) 362 (E. D. Pa. 1928). See a Note approving the case,
42 Harv. L. Rev. 276 (1928).
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The attitude struck by the Gannon case, that the admission
to bail of persons held for examination with a view to extradi
tion ought only to be exercised in the face of unwarranted de

lay, is reflected in the most recent pronouncement by Judge
Hough in United States ex rel McNamara v. Henkel,liiia) in which
the court said:
"that the power to admit to bail exists is admitted; that it is ever
advisable to admit to bail prior to the date of a reasonably early
examination is denied."

The court further expresses the opinion that in practice ad
cases should be "an unusual and

mission to bail in extradition

extraordinary thing, for the whole proceeding is opposed to our
In support of this view it is
in our courts on the theory of
out
that
bail
is
taken
pointed
if
not
of
the
accused, then of his friends, should the
punishment,
accused abscond; and the party seeking to inflict the punish
ment is the commonwealth
state or national.
Like Piggott,
the court argues that persons accused of crimes in foreign lands
have not, presumably, violated the laws of the forum and so the
historical ideas about bail."

�

collection of money from the friends of the accused appears ab
surd.
Judge Hough concludes:

bail, however, be

"If the
on
an

so

drawn

as

to

cause

the money collected

forfeiture to flow to the demanding government, the situation from
international viewpoint is ridiculous, if not insulting."

And

as

far

as

the United States

is

concerned

there

�

the

question hangs today. It would seem that the Supreme Court's
pronouncement in Wright v. Henkellii(b) should forbid, as a gen
eral rule, the granting of bail to alleged fugitives from the jus
tice of a foreign government, except in the most exceptional
cases.

It is believed that In

constitute
seems no

no

re

Mitchell 144(c) and In

unduly serious threat to such

doubt but that the McNamara

re

Gannon1*^

principle, and there
case
eloquently affirms
a

the doctrine of Wright v. Henkel.
Looking to the South American
in

some

H4W

countries,

as

in

countries,145 one finds that
Chile,146 the provisionally detained fugi-

(2d) 84 (S. D. N. Y. 1931).
Supra note 140.
144(0) Supra note 143.
i44(d) Supra note 144.
145 See
Puente, Julius I, "Principles of International Extradition in
Latin America," 28 Mich. L. Rev. 665 (1930).
146
Codigo de Precedimiento Penal, Articulo 689.
H4(b)

46 F.
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tive cannot be admitted to bail and in Argentina1*7 bail is not
allowed if the crime imputed carries, according to the local law,
minimum penalty of two years' imprisonment, while in other
countries, as in Ecuador1*8 and Panama149 the accused is enti
tled to be admitted to bail if his case permits him to be so ad
a

mitted if he

were to be tried under the local laws.
the
law
of Hungary the person provisionally arrested
By
not
be
released
on bail.150
The Italian Penal Code has an
may

interesting provision :
"The Minister of Justice must in all cases give immediate notice
an arrest has been made and may authorize the
Attorney General
to release the person under whatever guarantee he thinks fit to
that

151

require."

A number of the treaties
"The
any

case

foreigner
in which

conditions."

signed by Belgium provide that :

may claim
a

to be provisionally set at liberty in
Belgian enjoys that right, and under the same

152

IV.
A Note

on

Informal Police Procedure

A

departure from strict diplomatic procedure of extradition
from the more liberal systems of provisional arrest
seems quite apparent from the provisions made in certain
and

even

treaties between countries which have rather serious frontier
or border crime problems.
Our treaty with Mexico permits

requisitions for extradition (not mere requests for provisional
arrest) by the "chief civil authorities" of the border states and
territories. The provision so doing follows:
"In the case of crimes or offenses committed or charged to have
been committed in the frontier states or territories of the two con

tracting parties, requisitions
147

In

re

may be made

either, through their

Extradition of Andres Blott, 9 Fallos

Sup. Ct. 66,

4

a

re-

serie

(1895).
148 Law
concerning Foreigners, Extradition and Naturalization, Oct.
18, 1931.
149
Codigo Administrative, Articulo 2100.
150

Law XXXIII of 1896, Ch. XXIV.
Article 663.
152 por
example, the Treaty between Belgium and Great Britain, Oct.
29, 1901, Art. Ill, Piggott, supra note 7, App. II, p. 40. The Treaty signed
by the United States with Belgium, Oct. 26, 1901, 1 Malloy 106, does not
151

contain this clause.
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spective diplomatic or consular agents as aforesaid, or through the
authority of the respective state or territory, or through
such chief or judicial civil authority of the districts or counties border
ing on the frontier as may for this purpose be duly authorized by
chief civil

the said chief civil authority of the said frontier states or territories
or when from any cause, the civil authority of such state or territory
shall be suspended, through the chief military officer in command of
such state or territory, and such respective competent authority shall
thereupon cause the apprehension of the fugitive, in order that he
may be brought before the proper judicial authority for examination;
and the record of such examination, with the evidence, duly attested,
shall be forwarded to the proper executive authority of the United
States of America or of the United Mexican States, as the case may
be; when it is found by such respective executive authority that ac
cording to the law and the evidence, the extradition is due pursuant
to the terms of this convention, the fugitive may be given up accord
153
ing to the forms of law prescribed in such cases."

Persons who have had much

experience in the actual hand

ling of extradition cases have told the writer that informal po
lice procedure calculated to effect the arrest and detention of a
supposed fugitive, looking toward his extradition, prevails to
some

to

extent with reference to Canada and Mexico ; and likewise
limited extent as the consequence of direct requests

a more

police authorities in this country, particularly in
the more important seaports, upon certain European countries.
Such persons have also told the writer that such informal police
procedure is practiced considerably between Texas and Mexico.
Some of these individuals are of the opinion that informality
of police procedure for the mutual surrender of criminals may
All of them, however, very
be helpful in border communities.
assert
that
if
such
definitely
procedure were practiced on a
wider scale between distant countries it might lead to abuses
and might better be controlled by treaties.
The writer has talked to metropolitan police officials also,
both here and in England, and these have vigorously resented
any and all inferences to the effect that they indulge in any such
procedure at any time. In perfect unison they all boast that
they proceed to arrest only under the strict letter of the provi
sional arrest clauses of the applicable treaties.
directed by

A former sheriff of

one

of the California

counties, bordering
only admitted
graphically de-

upon the Mexican state of Lower California, not
the use of informal police procedure but very
153

Article IX.

Extradition Treaty between the United States and

Mexico, Feb. 22, 1899,

1

Malloy

1184.
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scribed just how alleged criminals were handed over to the
Mexican police across the border.
He narrated with no little
pride how he would "pump the damn Mexican full o' liquor and
shove him

over

the border" into the

He also states that the Mexican

get anybody

over

arms of the Mexican police.
police reciprocated : "We could

the border from Mexico for five

or

ten dol

lars."
That extra-legal methods have been employed in securing
can perhaps be little doubted.
The difficulty is that

arrests

informal methods
tained.

concealed and cannot

readily be ascer
employed a good
is afforded by the instance reported by Dr. John
are

Some evidence that such methods

many years ago

were

Bassett Moore:
"On January 12, 1884, the Spanish minister wrote to the Secretary
of State that the Governor-General of the island of Cuba had tele

graphed that

Wilkins had been arrested in Havana and

brought
telegraphic application of the
Superintendent of Police of New York City which the latter addressed
to the Chief of Police of Havana, instead of having it made by the
United States Consul-General, who was the proper person to demand
the detention of the accused.
The Governor-General, it was said,
called attention to this irregularity in order that it might not be
repeated, since it would, in the future be impossible, as the Royal
Court advised, to make arrests when the petition was not in accord
ance with the treaty." 154
one

before the courts for

extradition,

on a

The attitude of the British Government toward obtaining.
provisional arrest by any extra-legal methods is well illustrated
by the following from a memorandum of the Home Office :
"The police in this country may communicate direct with the
police of foreign countries for the purpose of giving or obtaining
information but under no circumstances should direct application be
made by them for the arrest of a fugitive." 155

Should this be taken to indicate that

a practice has grown
looking toward obtaining tne arrest of a fugitive on direct
application of foreign police and that this is a declaration of
policy against such a practice? Similar statements of disap
proval of informal procedure ("breva manu") have come from
the Swiss Government, which seems to have been considerably

up

"4

Moore,

155

Memorandum,

supra note

2,

p.

330, note.

British Home Office, 1922.
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bothered

by "extradition" effected in disregard

of

treaty

terms.156

Very interesting are some recent treaties between contigu
European countries. The Convention between Germany
and France regarding the Organization of Frontier Stations
signed in 1925, by Article 21, specifically authorizes full police
cooperation short of arrest:
ous

"The German and French police officials in the joint

or

separate

frontier-stations enumerated in Article I of this Convention shall

give
proceed
ings in connection with crimes and offenses and in particular to ac
celerate the arrest of persons whose extradition may be subsequently
requested by one of the contracting parties." 157
each other all such information

as

is calculated to faciliate

We have noted the several treaties entered into by Sweden,
Esthonia, Finland, Denmark and Latvia expressly sanctioning
direct communication between police officers.158
The treaty between the German Reich and Czechoslovakia
concerning the Pursuit of Offenders and Cooperation between
the Police Authorities of the two countries (1928) is the most
detailed agreement to date.
Its pertinent provisions are as
follows

:

Article 2:
"The

police officials are empowered, where delay would be danger
enquiries in the frontier territory of the other Party
after criminals in flight or other persons dangerous to public safety
ous, to make

and to follow up their traces.
"The local competent police

diately

authority shall be informed imme

and asked to assist and itself to take action.

Article 3:
"Police officials

entering the frontier territory of the other Party
provided with written proof of their official capacity.
"They shall not be entitled on their own responsibility to enter
dwellings or to search houses.

must be

156

fugitif

See
en

Note,

"Impossibilite de

s'adress aut directement

I'arrestation provisiore du
autorites anglaises," 30 Joum. du

requere

aux

(1903), and 22 Joum. du Droit Int. 701 (1895).
Germany-France, April 13, 1925, 109 T. S. 296.

Droit Int. 449
157
158

The treaties are : Sweden-Esthonia, Jan. 20, 1930, 106 T. S. 279 ;
Denmark-Esthonia, May 13, 1930, 106 T. S. 159; Denmark-Latvia, Aug.
28, 1930, 113 T. S. 169; Esthonia-Finland, Jan. 2, 1925, 43 T. S. 11;
Denmark-Finland, Feb. 12, .1923, 18 T. S. 394; Finland-Sweden, Nov. 29,
1923, 23 T. S. 42.

PROVISIONAL ARREST AND DETENTION
"Provided

they themselves perform

no

official

77

act, it shall be

for them to accompany the police officials of the other
Party if the latter so request and this appears necessary in order to
follow up the search for the pursued criminal or for his traces.

permissible

Article 4:
"The administrative authorities of first instance of both Parties
areas lie on the frontier (in Germany; Sheriffs
(Landrate), executive district authorities (Bezirksamter) and pre
fectures (Amthauptmannschaften) ; in Czechoslovakia ; the political dis
trict authorities and the national police authorities shall be empowered
to arrange by mutual agreement meetings of the police officials

whose administrative

,

designated by them. It shall be for the two Governments to take
by special agreement between them to ensure that the police
officials stationed on the frontier shall be acquainted with all public
notices issued by the frontier police authorities of the other Party.
"Invitations from the frontier police authorities of one Party to
organize joint patrols in the frontier territory shall be readily accepted
by the police officials of the other Party, in so far as their duties
allow. In such cases they shall be permitted to cross the frontier."150

measures

Finally, it cannot be doubted that in view of the difficulties
and expense which extradition as now practiced necessitates,
there is some tendency to supplant it, where possible, by depor
tation under the Immigration Acts.
Apparently rather sur
prising things are accomplished by a pretty free extension of
Dean Van
the "likely to become a public charge" concept.160
Vleck suggests that there has been a tendency to stretch that
concept to a point where it might be used as a basis for extra
dition. He points out that the Department of Labor has ad
vanced the contention that if

a

person is accused of

a

crime be

fore admission he may be regarded as likely to become a public
charge at the time of admission. It is suggested that this is a

perversion of the statutes, which ought to be frowned

upon

by

both the courts and the administrative officers.

why the laws as
to deportation ought to be extended with great caution in any
effort to supplant the procedure of extradition and that is, that
There is, of course,

159

a

very sufficient

Germany-Czechoslovakia,

June

reason

5, 1928, 117 T. S. 20.

See John Bassett Moore, "The Difficulties of Extradition" Pro
ceedings of the Academy of Political Science (July 1911), 625-634; and
Wm. C. Van Vleck, "Administrative Control Over Aliens" (1932) Ch. Ill;
16�

Jane Perry Clark, "Deportation of Aliens from the

Europe."

(1931)

Ch. II.

United States

to
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while extradition procedure provides for judicial hearings, the
deportation procedure is lacking in such safeguards and smacks
of star chamber.161
lei

Ch. IV.

Deportation see Van Vleck, supra
(The Expulsion Process) and Jane Perry Clark, supra

On the Procedure of

Ch. IX and X.

,

note
note

160,
160,

Georgetown

Law

Journal

Published Quarterly During the Academic Year by the
GEORGETOWN LAW JOURNAL ASSOCIATION

NOVEMBER, 1934

VOL. XXIII, No. 1

Subscription Price, $2.50

per

75 Cents Per Number

annum.

WILLIAM L. MORROW, Editor
JOHN P. WHOLIHAN, Associate Editor
WILLIAM H. SOISSON, JR., Supreme Court Reporter
BERNARD J. LONG, Federal Legislation Reporter
PHILIP P. MARENBURG, Book Reviews Editor
THOMAS D. SCHALL, JR.
/Notes and
LEO B. FEE
\Recent Decisions
HERBERT O. EBY, Business Manager
WILLIAM W. WOODBURN, JR., Assistant Business Manager
Arthur B. Fooke
Robert B. Furman

John W. Ahem
James C. Bernhardt
Jacob E. Bindeman
Eugene Brown
James T. Clark
Lee F. Dante
Richard D. Douglas, Jr.
Peter L. Dounis
Owen E. Duffy

Joseph Gallagher

Joseph

A. Hoskins
J. R. Jochems
Prudencio Llach
Richard K. Lyon
Joseph A. McMenamin
Robert McMillan
Harold Gill Reuschlein,

Publication of
or

an

article

or

Dominiek Mack
William V. O'Connor, Jr.
Philip T. Roche
Daniel T. Sargeant
Charles V. Shannon
J. H. Shriver, Jr.
Louis P. Sissman
Mark P. Stumpf
Leonard M. Thomas

Faculty Adviser

other contribution does not indicate adoption
statements or opinions of the author.

approval by the Journal of the

THE SUPREME COURT OF THE UNITED STATES

/TVHE United States Supreme Court opened its October 1934
Term

on

Monday, October 1.

After the

summer

recess, the

Court reconvened for what may safely be predicted to be one
of the busiest years it has ever seen, as well as one of the
most important from the standpoint of the controversies which
face it. Predominant among the problems which will be dealt

by the Court are at least three cases involving a test of
New Deal Legislation, passed to meet the exigencies of the
present economic emergency, with almost certain prospects of
others being placed on the docket within the next few months.
After miscellaneous motions, the Chief Justice adjourned the
with

Court until Monday, October 8. On the latter date the Court
had the busiest day in its history insofar as the number of
and court orders is concerned. 315 cases were disposed
of; in 248 the Court refused to grant reviews, and 67 were set
for argument and consideration.
Eight cases were dismissed
for want of a substantial Federal question. In 50 cases writs
of certiorari were granted, and the application was denied in
cases

79
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In

probable jurisdiction was noted.
further consideration of the question of jurisdiction
On October
was postponed to a hearing of them on their merits.
was
one
for
a
writ
of
certiorari
granted and 29
15,
petition
were denied.
One case was dismissed for want of a substantial

226

petitions.

two

cases

In 11

cases

Federal question.
The matters to be considered

by the Court involve a wide
of
diversity
topics, numerically predominant among which are
of
Taxation.
questions
Among those cases involving a more
interest
are
two cases which are concerned with
widespread
the National Industrial Recovery Act and certain features of
Code, and an attack upon the suspension of gold

the Petroleum

payments.
First among the

cases

which will test the

validity of the

National Recovery Act is the case of Panama Refining Co.,
et al. v. Ryan.1
Therein is challenged the validity of Section

(c) of the Act, which empowers the President to prohibit the
transportation in interstate and foreign commerce of petroleum
and its products in certain circumstances. It is alleged that this
section is unconstitutional and repugnant to Article I, Section 1
of the Federal Constitution, in that it is a delegation by Congress
to the President of the power of legislation. If this section of
the Act is valid, the petitioners challenge the validity of Regula
tions IV, V, and VII thereunder, as issued by the Secretary of
the Interior, and raise the question as to whether they are
enforceable against producers and refiners who are engaged only
in intrastate commerce.
The petitioners also challenge the
of
the
government under Section 10 (a) to subject
authority
violators to a criminal prosecution.
The other case2 involving the Recovery Act, questions the
validity of the statute in its entirety as constituting a delega
tion of legislative powers to the President, and in particular the
validity of Section 9 (c) on the same grounds, and also because
Congress itself cannot prohibit interstate shipments of oil. The
Court will also be called upon to decide whether the
regulations
requiring reports and inspection relative to production, etc.,
9

violative of the Fourth and Fifth Amendments.
v. Baltimore & Ohio Railroad Co.3 is the
third case
which involves New Deal legislation, and is
probably one of the
most important cases which the Supreme Court will be called
are

Norman

1

No.

2

Amazon Petroleum

3

135, October Term, 1934.
Corp. v. Ryan, No. 260, October Term, 1934.
No. 270, October Term, 1934.
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during the next few months, inasmuch as it in
volves billions of dollars in private obligations. The Gold Stand
ard Repeal Resolution4 provides that obligations of contracts may
be paid "in any coin or currency which at the time of payment is
legal tender for public and private debts," notwithstanding a
upon to decide

gold clause in the contract. The petitioner demands that a bond
of the respondent be paid in gold or its equivalent, rather than
the nominal or face value of the bond and coupon. It is alleged
that the Resolution is a violation of the Tenth Amendment to
the Federal Constitution ; that it deprives the bondholder of his

property without due process of law by impairing the obligation
of his contract; that it takes his property for a private purpose
and without compensation and denies him the equal protection
of the laws, and amounts to an unreasonable exercise of any
power which Congress might possess with regard to the subject
matter.
Of

widespread interest is

the MacCracken

case,5 which

ques

tions the power of the Senate to punish for contempt an attorney,
whom it had subpoenaed to produce letters and documents before
air mail investigation. Mr. MacCracken alleges that the Senate
exceeded its powers, particularly since the papers in question,
which he permitted others to remove from his files, had been

furnished to the Senate prior to the adoption of the contempt
resolution.
Nine cases involve the constitutionality of state statutes,
exclusive of tax laws. Of these, four have already been argued
before the Court. In Hegeman Farms Corp. v. Baldwin,6 a pro
vision of the New York Milk Act,7 which authorizes the fixing
of minimum

prices payable by wholesalers,

was

attacked.

The

wholesaler claimed that the differences between the price paid,
and the price which it could obtain on selling the milk is insuffi
cient to afford a fair return on the present value of its properties,
and

result it is

as a

of law.

deprived of property without due

The court held that the Act

was

valid

as

process

determined in

Nebbia v. New York.8 That inasmuch as the plaintiff did not
show that it had earned a fair return before the Act, or would

benefit by

a

change, the bill

was

insufficient to sustain

4

an

injunc-

Public Resolution No. 10, 73d Congress.
v. MacCracken, No. 339, October Term, 1934 ; Noted in Recent
Decisions, infra p. 135.
6

Jurney

6

No. 27, October Term, 1934.
N. Y. Farm & M. Law (1934) � 258-m.
291 U. S. 502 (1934)

7
8

.
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The orders of the New York Milk Control Board were not
alleged to go beyond the necessary police power into the realm
tion.

of tyranny, and so any loss or expenses made necessary thereby
must be borne as an incident thereof. The fact that the plaintiff
is losing money because competition keeps the price at the mini
The Fourteenth
mum established does
not affect the case.
Amendment does not protect a business against the hazards
of competition. Since there was no question raised concerning
losses by other operators, the presumption is that they are able
to profit, which shows the losses of the plaintiff to be due to

its

inefficient

operation.
provision of the same Act is contested in Borden's
Farm Products Co., Inc. v. Baldwin.9
This provision is that
own

Another

dealers who do not have well-advertised trade

names

may sell

cent per quart cheaper than
dealers who have well-advertised trade names, and that such

milk in the

City of New York at

one

prices shall also apply on sales from stores to consumers. The
appellant, having a well-advertised trade name for the purposes
of the statute, alleges that it is deprived of property without
due process of law and is denied the equal protection of the
laws in violation of the Fourteenth Amendment.

An interesting question
appeal from the California

arose

in

Supreme

a

case

which

came

up

on

An order of the

Court.10

Board of Regents of the University of California, authorized by
the state constitution and by statutes, required students to attend
classes in

military science for two years. The plaintiffs claimed
that, by refusing to obey the order because of religious and
moral convictions, they were deprived of a right to attend the
University, and so were denied due process of law, and that
their privileges and immunities under the Fourteenth Amend
ment were abridged.
The case of Metropolitan Casualty Ins. Co. v. Brownell,11 in
volved the constitutionality of an Indiana Statute of 1865 12
under the equal protection clause of the Fourteenth Amendment.
The Act prohibits issuance by a foreign corporation of
policies
restricting the time for commencement of an action to a period
shorter than three years, but does not

so

restrict domestic

corporations.
�

No.

296, October Term, 1934.
v. Board of Regents of the
University
55, October Term, 1934.
11 No.
20, October Term, 1934.
12 Ind. Ann. Stat.
(Burns, 1926) � 9139.
10

Hamilton

of

California No
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originating in the State of Washington,13 it was
alleged that a statute of that state deprived the claimant of due
of the laws, and impaired
process of law, and equal protection
the obligation of his contract. The Act14 limited the right of
the claimant to apply for readjustment of workmen's compensa
tion because of aggravation of the original injury, to three years
after the establishment or termination of the compensation.
The claimant was injured at a time when there was no such
limitation. The Court held that the Section under attack merely
limits the time for the assertion of the right, affects the remedy
only, and that in a manner not unreasonable, arbitrary or
oppressive. Such a limitation of time within which appellant's
remedy must be pursued does not deprive him of due process.
In

a

case

One of the other
Act of New York

15

cases

is centered about the so-called Shackno

which

provides

for the administration of

certificates representing interests in mortgages by the superin
tendent of insurance in the rehabilitation by the superintendent
of mortgage guaranty corporations.
It is contended in the
16
case
that the Act impairs the obligations of contracts held by

mortgage certificate holders in violation of Article I, Section 2,
of the United States Constitution, and deprives them of property
without due process of

law in

violation

of

the

Fourteenth

Amendment.
Another

case

17

concerns a

Tennessee Statute

izes the State Commissioner of

18

which author

Highways
require railroads
directly one-half the cost of grade separation projects
on State aid roads.
The questions involved are whether the
Act is within the police power of the state ; whether it violates
the due process and equal protection clauses of the Fourteenth
to

to pay

Amendment;

whether it is invalid

commerce; and whether the

as

a

burden

growth of motor

on

interstate

commerce

and

other changed conditions call for a restatement of constitu
tional principles with reference to the cost of grade crossing

elimination.
13Mattson

Department of Labor and Industries of the State of
29, October Term, 1934.
14
Wash. Comp. Stat. (Remington, Supp. 1927) � 7679 (4) (h).
15 N. Y.
Ins. Law (1933) � 430.
16Abrams v. Van Schaick, No. 186, October Term, 1934.
17
Nashville, etc. Railway Co. v. Webster, No. 183, October Term, 1934.
18 Tenn.
Ann. Code (Shannon, Supp. 1932) � 2642.

Washington,

v.

No.
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19
which in
The Court heard arguments on several cases
volved essentially the same point, namely, whether the Statute
of Limitations begins to run upon the filling of an original tax
the
return or
filing, almost a year later, of

upon

subsequent

additional return showing additional tax, under a retroactive
Revenue Act passed subsequent to the filing of the original re
The Court held that the Statute of Limitations began
turn.
A second return,
to run upon the filing of the first return.
an

additional tax, is an amendment or supplement
already on the files, and being effective by relation,
does not toll a limitation which has already begun to run. The
of a
same rule will, of course, apply in a case where the filing

reporting

an

to the return

second return is omitted.
A state inheritance tax

was

involved in

City Bank Farmers'

resident of New
Schnader.20
to
a Philadelphia
York and had loaned several valuable paintings
Trust Co.

v.

The decedent

was a

exhibition, and which were to be returned on
demand. The question was whether the tax situs was in Phila
delphia or New York, and whether the actual situs is to be
determined on the length of stay, or also upon the intent and
It was held that by sending the portraits
purpose of the stay.
and
into Pennsylvania
by his omission to have them returned to
New York, and his lack of a definite intention to do so, the
for free

museum

decedent failed to maintain

an

actual situs in New York and

for them in Pennsylvania.
validity of a Michigan Statute21 imposing an annual
corporate privilege tax on a Michigan corporation whose sole
business is the operation of an international bridge at Detroit,
and which is used by others solely in foreign commerce, is
attacked in Detroit International Bridge Co. v. Corporation Tax
Appeal Board of Mich.22 The appellant avers that the Act is
unconstitutional under Article I, Section 8, clause 3 of the Fed

created

one

The

eral Constitution.

A statute of New Hampshire is also alleged to be uncon
same Article and Section of the Constitu

stitutional under the

tion, relative to the power of Congress to establish post offices
19

National Paper Products Co. v. Helvering, No. 35-39, October Term,
Zellerbach Paper Co. v. Helvering, No. 36-8, October Term, 1934.
Clifton Manufacturing Co. v. United States, No. 146, October Term, 1934.

1934.

29

No.

21

Mich. Comp. Laws

22

No.

30, October Term, 1934.

(1929) � 10140.
272, October Term, 1934.
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This case23 questions the validity of an Act
road toll tax on gasoline used by the
gasoline
imposing
his
official
services as a rural mail carrier.
during
appellant
An appeal 24 from the Louisiana Supreme Court avers that
and post roads.
a

a

state sales tax

25

on

manufacturers and wholesalers is

uncon

stitutional when applied to those selling meats, etc., to whole
salers within the state, because it imposes a tax on imports in
excess of what is reasonably necessary to execute the inspection

laws, and deprives the company of property without due

process

of law and denies it the

equal protection of the laws.
Federal income tax matters will take a large portion of the
Court's time, and among the cases which involve this branch of
the law is one 26 which raises the question of whether attorney's
fees incurred by a guardian in litigation which secured for the
estate of the ward a substantial income, may be considered as
a "business expense" under the Revenue Act of 1924 and are
deductible from gross income ; and whether this is an ordinary
expense in carrying on the guardianship matter or is an un
allowable personal expense of the minor child. In another case,27
the Court will be called upon to determine whether a parent
corporation may deduct from income shown by consolidated
return, the losses and bad debts which resulted upon the liquida
tion of a subsidiary, where by this medium the parent cor
poration had been enabled to deduct losses of the subsidiary
exceeding the amount of the investment in the subsidiary as
represented by the cost of stock and advances.
In conducting the Government Life Insurance business as
trustee for the Government Life Insurance Fund, is the United
States engaged in the insurance business and is it bound by
the same rules and by the acts of its agents as any other insurer?
By accepting a premium after the period of grace had elapsed
did the Government waive the lapse of the policy and did this
raise an estoppel against the Government? These questions are
presented in Wilbur National Bank v. United States.26 Another
question raised by an insurance company 29 is whether an equita23
24
25

26

Term,
27

Tirrell v. Johnson, No. 271, October Term, 1934.
Wilson & Co., Inc. v. Louisiana, No. 103, October Term, 1934.
Act Number 17 of 1932.
Van Wart v. Commissioner of Internal Revenue, No. 95, October
1934.

28

McLaughlin v. Pacific Lumber Co.,
No. 210, October Term, 1934.

29

Enelow

1934.

v.

No.

125, October Term, 1934.

New York Life Insurance Co., No. 47, October Term,
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ble defense entitles the defendant company to a hearing before
Section
a chancellor prior to the trial of the law action, under
the
it
does
deprive
if
and
274 (b) of the Judicial Code,
so,
Seventh
the
under
of his right to trial by jury

plaintiff

Amendment.

presented by the Baltimore and Ohio
validity of an order of the Interstate
Commerce Commission requiring all railroad locomotives to be
equipped with power operated reverse gear within a prescribed
time. The ground of appeal is that the Commission arbitrarily
disregarded and failed to give proper consideration and weight
to certain evidence in the proceedings before it.
The Supreme Court has also granted certiorari in several
bankruptcy cases. Among them, is one31 which involves an
interpretation of Section 23 (b) of the Bankruptcy Act. The
questions raised are whether, where there is no diversity of
citizenship, the consent of the defendant can operate to except
the case from the restriction imposed by that section on the
general jurisdiction which Federal Courts have of cases arising
An interesting case 30 is
Railroad in questioning the

under the laws of the United States, and whether the clause
"unless by consent of the proposed defendant" relates to the

jurisdiction

or

only

to

venue.

Bankruptcy Act arises the ques
tion of whether unliquidated liability for patent infringement,
committed before bankruptcy, is a mere tort liability or creates
a quasi-contractual debt which may be proved against the estate
of the bankrupt.32
And under Section 63 of the

W. H. S.
so

United States

v.

Baltimore & Ohio Railroad

Co., No. 221, October

Term, 1934.
3i
32

Schumacher v. Beeler, Trustee, No. 215, October Term, 1934.
Hammond Clock Co. v. Schiff, No. 115, October Term, 1934.
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A Moratorium Statute as an Amendment
Bankruptcy Act

PRESIDENT,

on

June 28, 1934,

to

the

approved the Frazier-

THE
Lemke Bill1 amending section 75 of the Act of July 1, 1898,

entitled "An Act to establish a uniform system of bankruptcy
throughout the United States"2 and Acts amendatory thereof
and supplementary thereto.3 Section 75, one of the four sections
under Chapter 8 entitled "Provision for the Relief of Debtors,"
applies only to farmers. Under sub-section (c) of this section, a

petition may be filed by any farmer within five years after
March 3, 1933, the date on which this section took effect, stat
ing that the farmer is insolvent or unable to meet his debts as
they mature, and that it is desirable to effect a composition or
an

It is essential under this
extension of time to pay his debts.
as provided in sub-section (g) , that the composition or

section,

extension of time for the payment of the farmer's debts be ac
cepted in writing by a majority in number of all creditors
In addition, the required number
whose claims are affected.
secured must represent a majority in amount of such claims
before an application for the confirmation of a composition or
extension proposal might be filed in the court of bankruptcy for

confirmation.

It

was soon

found that the creditors' acceptance

extension agreement was too great a haz
ard to result in any practical benefit.
Where agreement could
not be reached, the farmer lost his property and the creditors
of the

composition

or

shared in its returns after the property was thrown upon a de
pressed market and sold at public auction. The purpose of the
present amendment is to insure relief to the farmer debtors,
and to adjust and scale down existing farm indebtedness to the
present value of the property. It offers the debtor farmer an

opportunity to save his home and maintain his property by pay
ing for it on the installment plan while the property remains
under the control of the court.
If a creditor refuses to consent
to this plan of payment, the court in its discretion is empowered
1

Public,

2

30 Stat. 544

No.

486, 73d Cong. 2nd Sess. (1934)
(1898), 11 U. S. C. � 1 (1926).
3 32
Stat. 797 (1903) 11 U. S. C. � � 11, 21, 22, 32 (1926) ; 34 Stat.
267 (1906); 11 U. S. C. � 104 (1926); 36 Stat. 838 (1910), 11 U. S. C.
� 11 (1926) ; 39 Stat. 999 (1917), 11 U. S. C. � 35 (1926) ; 42 Stat. 354
(1922), 11 U. S. C. � 35 (1926) ; 44 Stat. 662 (1926), 11 U. S. C. � � 1,
11, 21 (1926) ; 47 Stat. 47 (1932), 11 U. S. C. � 22 (1932), 47 Stat. 1467
(1933), 11 U. S. C. �� 201-205 (1933).
.

,
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to

prevent him from enforcing his rights for five years, during

which time the debtor retains his property on payment of a rea
sonable rental therefor. This amendment will make it possible
for the Federal Farm Credit Administration, through the Fed
eral Land Banks, to adjust and scale down the indebtedness to
an amount commensurate with the reasonable value of the prop
erty. The amendment in no way purports to affect existing
liens

or

present

encumbrances except that it scales them down to the
property when paid into court.

value of the encumbered

It is maintained that under the provisions of the amendment
the lien holders and creditors of the debtor farmer will unques
tionably receive larger returns than they have been realizing
under the present system where the property is thrown upon

public auction.4 The provisions of this
only apply to debts existing at the time it became effective.

the market and sold at
Act

The Act will

cease

to exist when the time limit of Section 75

ex

March 3, 1938.
The amendment provides for the addition to Section 75 of

pires

on

sub-section (s) consisting of
tion (s) reads as follows:
new

"Any farmer failing

seven

to obtain the

paragraphs.

acceptance of

number and amount of all creditors whose claims

are

a

a

Sub-sec

majority in
by a

affected

composition or extension proposal, (which is necessary under sub
section (g) of section 75 before the confirmation of a composition or
extension proposal may be filed in the court of bankruptcy for confir
mation) or if he feels aggrieved by the composition or extension, may
amend his petition or answer asking to be adjudged a bankrupt. Such
farmer may, at the time of the first hearing, petition the court that
all of his property, whether pledged, encumbered, or unencumbered,
by liens or otherwise, be appraised, and that his exemptions as pre
scribed by the State law, subject to any liens thereon, be set aside and
that he be allowed to retain possession of any part of parcel or all of
the remainder of his property and pay for same under the terms and
conditions set forth in this subsection (s)."

paragraph (1) of this sub-section it is provided that upon
petition, at the first hearing, or answer, the referee in bank
ruptcy shall appoint appraisers to appraise all the property of
the debtor, after which he shall set aside the debtor's exempt
property as provided by the particular State law involved, and
order that the possession (under the control of the
court) of
the remainder of the debtor's property shall remain in the
In

4

Sen. Rep. No. 1215, 73d

Cong. 2d Sess. (1934).
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debtor subject to a general lien for the payment of the value
thereof to the trustee of the creditors if one is appointed, and
subject further to any prior liens, pledges or encumbrances.

Upon request of the debtor and with the consent of the lien
holders under paragraph (3) of this sub-section, the trustee,
after the order is made setting aside to the debtor his exemp
tions, may agree to sell to the debtor any part, parcel, or all of
the remainder of the bankrupt estate
upon the following terms :

at

the

appraised value

"a. A Payment of 1 per centum interest upon the appraised price
b. Payment of 2%
one year from the date of said agreement,
per centum of the appraised price within two years from the date of
said agreement, c. Payment of an additional 2V2 per centum of the
within

appraised price within four

years from the date of said

agreement.

d. Payment of an additional 5 per centum of the appraised price
e. Payment of
within four years from the date of said agreement,
an additional 5 per centum of the appraised price within five years

said^agreement. f. Payment of the remaining un
paid balance of the appraised price within six years from the date
of said agreement."

from the date of

simply required to pay 1 per centum interest
of the appraised price yearly.
By
unpaid
this plan he is allowed six years in which to pay the prin
cipal of his reduced indebtedness in very small installments,
which payments may be obtainable, if necessary, through the
Federal Land Banks.
The proceeds of such payments on the
appraised price are to be paid to the lien holders as their inter
ests may appear, and to the trustee of the unsecured creditors,
as their interests may appear, if a trustee is appointed.
If the debtor wishes to dispose of or consume any of his
property, he may do so under paragraph (4) by paying the ap
praised value of such part or all, as the case may be, to the se
cured creditors, as their interests may appear, and the trustee
of the unsecured creditors, as his interests may appear, if a
trustee is appointed, or he may put up a bond approved by the
referee in bankruptcy that he will make payments, as provided
for in the installment agreement.
Should the debtor fail to make his payments he may be pro
ceeded against in accordance with law by the secured creditors
and the trustee.
Provision is made for this contingency under
paragraph (5), but in view of the assistance of the Federal
Farm Credit Administration through the Federal Land Banks,
the eventuality of this contingency occurring is very remote.
To meet the difficulty of obtaining the consent of the lien
The debtor is

on

the

balance

GEORGETOWN LAW JOURNAL

90

provided in paragraph (3) of this amendment, or of
the creditors as specified in sub-section (g) of Section 75 as
originally enacted, Congress has added the moratorium para
It is there provided that
graph (7) to the new sub-section (s)
if any secured creditor of the debtor shall file written objections
to the manner of payments and distribution of the debtor's
property the court shall stay all proceedings for a period of five
years, during which time the debtor shall retain possession of
all or any part of his property provided he pays a reasonable
rental therefor annually.
At the end of the five-year period
the debtor may pay the original appraised value of the property
of which he retained possession.
Should any of the lien holders
at this time request a reappraisal of such property the debtor
may pay this reappraisal value if acceptable to the lien holder.
Otherwise the original price shall be paid into court.
It is evident from the general context of this amendment
that Congress has gone very far in enacting "laws upon the
subject of bankruptcies." What is evidently intended is to use
the delegated power (plenary within its field), to provide an
It has always been
iron-clad relief statute for farmer debtors.
federal
of
the
courts
that
the
the opinion
system of bankruptcy
of
the debtor, minus his
was designed to distribute the property
exemptions, fairly and equally among his creditors. In return
the unfortunate debtor is given a fresh start in life, free from
debts, except of a certain character, after the property which
he owned at the time of bankruptcy has been administered for
The power of Congress to enact laws
the benefit of creditors.5
on the subject of bankruptcy depends, like all other powers of
Congress, upon the Constitution of the United States. The
only provision in the Constitution relating to such legislation
is that "Congress shall have power
to establish uniform
laws upon the subject of bankruptcies throughout the United
Under the authority of this provision Congress has
States."6
full power to legislate on "the subject of bankruptcies" with the
one qualification that its laws thereon shall be uniform through
holders

as

.

...

out the United States.

It is therefore necessary to consider what is meant by "the
as used in the Constitution.
From a
review of the decisions on this point it can fairly be said to ex

subject of bankruptcies"

tend to all legislation having for its end the distribution and
5

Stekwageb

v.

Clum, 245 U. S. 605 (1918)

�U. S. Const. Art. 1, Sec. 8, CI. 4.

.
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who is unable to pay his debts.7 Mr.
Justice Carton in considering the extent of legislative power on
this subject in the case of In re Klein6 said:

discharge from debt of

one

considering the question before me, I have not pretended to
(but purposely avoided any attempt to define)
the mere word bankruptcy. It is employed in the Constitution in the
plural, and as a part of an expression, 'the subject of bankruptcies.'
"In

give

a

definition of

The ideas attached to the word in this connection

are

numerous

and

complicated; they form a subject of extensive and complicated legis
lation; of this subject, Congress has general jurisdiction; and the
true inquiry is, to what limits is that jurisdiction restricted?
I hold, it
extends to all

cases

where the law

causes

to be distributed the prop

erty of the debtor among his creditors; this is its least limit. Its
greatest is the discharge of a debtor from his contracts [debts].
And all intermediate legislation, affecting substance and form, but
tending to further the great end of the subject distribution and dis
charge are in the competency and discretion of Congress. With the
�

�

policy of

a

law the courts have

no

concern;

it

belongs

to the law

makers."

The constitutionality of this amendment was questioned re
cently in the case of In re William W. Bradford, Jr.9 In this
case District Judge Chesnut held the amendment and particu
larly paragraph (7) contained therein to be unconstitutional on
the ground that it was lacking in due process.
Holding that
such legislation is subversive of the most fundamental prin
ciples of the social compact and more specifically is not consis
tent with due process, he went

on

to say that

:

on the
ground that Con
legislate as to the subject matter. A five year
moratorium for farmers, is novel and without precedent in our bank
ruptcy legislation, but this does not conclude the question as to whether
The
the subject matter is fairly germane to bankruptcy legislation.
recent amendments to the Bankruptcy Act very greatly extend the
field which has previously been occupied by congressional legislation
A review of English and American statutory and
upon the subject.
case law indicates that the permissible field of such legislation is much
wider than was in the fact covered by the original act of 1898."

"The

statute

gress had

Thus it

no

is not unconstitutional

power to

seems

of

bankruptcies"
7

8

9

was

left open, and the decision

Hanover Nat'l Bank

1 How. 277

(1843)

question to be decided, whether
powers in legislating on "the subject

that the very

Congress has exceeded its

v.

; Kunzler

was

based upon

Moyses, 186 U. S. 181 (1901); In
Kohans, 5 Hill 317 (N. Y. 1843).

v.

Supra note 7.
7 F. Supp. 665 (D. C. Md. 1934).

re

Klein,
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the

ground that the statute violated

the due process clause.

It
this

is submitted that it cannot be held unconstitutional
has exceeded its
ground unless it is first decided that Congress
and annuls
delegated power. A bankruptcy statute invades
of con
vested rights, and impairs or destroys the obligation
in the
tracts (which is the objection made to this amendment
a
above case) by releasing debtors from their obligations upon
in
even
at all,
respect
or without

partial payment

any

on

payment

and mak
to debts contracted before the enactment of the law,
for that
not
is
it
its
binding upon creditors, yet

provisions

ing

therefore does
moratorium
pe
not seem to be helpful in deciding whether the
riod provided for in paragraph (7) is within the delegated pow
The most
ers of Congress on "the subject of bankruptcies."

reason

unconstitutional.10

The

Maryland

case

to
peculiar and striking feature of this opinion is that it seems
be
consistently
How such an inference can
infer that it may.
made with the holding in the case is difficult to comprehend.
It is concluded that unless this amendment is a bankruptcyThe
law there is no other possible constitutional basis for it.
the
is
cardinal element of "laws on the subject of bankruptcies"
his
creditors,
distribution of an insolvent debtor's assets among
Instead of dis
and his subsequent discharge from liability.

property among his creditors, this amend
ment under paragraph (7) provides that (1) he shall keep his
property, (2) his property shall be reduced to the fair appraisal
value, and that (3) he shall have a five-year moratorium on the
payment of this reduced amount. Although the amendment is
labeled as a bankruptcy law, it is at least questionable whether
it is not in effect a moratorium statute, lacking in due process.
The statute is not predicated upon the theory of "Emergency
Legislation" and it is, therefore, not the purpose of this article
to inquire into that unexplored field.
B. J. L.

tributing

10

a

debtor's

Hanover

Nat'l Bank

v.

Moyses,

Cases No. 7, 630 (D. C. Va. 1873) ; In
(D. C. Ga. 1873).

supra
re

note

8;

In

re

Kean Fed.

Smith, Fed. Cases No. 12, 986
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THE SECURITIES EXCHANGE ACT OF 1934

SECURITIES ACT, approved May 27, 1933,1 had for

THE
its purpose
representations

the

protection of investors from fraudulent

in the sale of securities and the full and fair

disclosure of the character and the financial status of the issuer.
The use of the mails for the sale in interstate or foreign com
merce was

prohibited unless

a

registration statement had first

been filed with the Federal Trade Commission, and became ef
fective. Any use of a prospectus or of radio talks was pro
hibited which did not conform to the

requirements of the act.2
proposed amendment to the Act, the Pres
February 9, 1934, sent the following message to Con

In reference to the

ident,

on

gress:

Congress has performed a useful service in regulating
on the part of financial houses and in pro
tecting the investing public in its acquisition of securities.
"There remains the fact, however, that outside the field of legiti
mate investment, naked speculation has been made far too alluring
"This

the investment business

and far too easy for those who could and for those who could not
afford to gamble.
...

"It is my belief that exchanges for dealing in securities and com
modities are necessary and of definite value to our commercial and

agricultural life. Nevertheless, it should be our national policy to
restrict, as far as possible, the use of these exchanges for purely
speculative operations."
3

Accordingly, the Securities Exchange Act of 1934 was en
approved June 6, 1934, to "provide for the regulation
of securities exchanges and of over-the-counter markets oper
ating in interstate and foreign commerce and through the mails ;
to prevent inequitable and unfair practices on such exchanges
and markets, and for other purposes."
The Act consolidated exchange regulation with the previous
regulation of the sale and registration of securities which had
been administered by the Federal Trade Commission4 and

acted and

M8 Stat. 74 (1933), 15 U. S. C. Supp. VI (1933).
A very good analysis of the important provisions and main purposes
of the Securities Act of 1933 will be found in Legis. (1933) 22 Geo. L. J.
79.
2

3

Public No. 291, 73d Cong. 2d Sess., June 6 (1934)
the period of its administration of the Securities Act, last
over a year, the Federal Trade Commission has built up a consider
4

ing
able

.

During

body of rules and has adopted several forms for the registration of
securities under the statute.
These rules and forms remain in force un
der the administration of the new Securities and Exchange Commission
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transferred both functions to a new commission consisting of
five commissioners, and known as the Securities and Exchange
Commission.
However, the regulation of margins was en
trusted to the Federal Reserve Board on the theory that any

regulation of excessive use of credit should be administered by
a body which is conversant with and formulates the credit poli
cies of our banking system and indirectly of the whole country.5
The Commission and the Federal Reserve Board are given
power to define accounting, technical, and trade terms not other
wise defined in the Act.
The following definitions are among
those laid down in Section 3 of the Act:
The term "Exchange"

any organization, association,
incorporated or unincorporated,
which constitutes, maintains, or provides a market place or fa
cilities for bringing together purchasers and sellers of securi
ties or for otherwise performing with respect to securities the
functions commonly performed by a stock exchange as that term
is generally understood, and includes the market place and the
market facilities maintained by such exchange.
A "broker" means any person (not a bank) engaged in the
business of effecting transactions in securities for the account
of others, and a "dealer" as one engaged in such business on
The definitions of "issuer"
his own account (banks excepted)
and "security" are substantially the same as those in the Securi
or

means

group of persons, whether

.

ties Act of 1933.
The term "member" when used with respect to an exchange
any person who is permitted either to affect transactions

means
on

as

the exchange without the services of another person acting
broker, or to make use of the facilities of an exchange for

transactions thereon without payment of a commission or fee
or with the payment of a commission or fee which is less than
that charged the general public, and includes any firm transact
ing a business as broker or dealer of which a member is a part

partner of any such firm.
"exempted security" is defined so as to include obliga
tions guaranteed as to principal or interest by the United States
or any State or political subdivision thereof.
In addition the
ner, and any

An

until and except where altered or repealed by the Commission or by the
The most recent releases as to rules, regulations, etc.
1934 Act itself.
may be obtained from the Publications Section of the Securities and Ex
change Commission.
5 H. R.
Rep. No. 1383, 73d Cong. 2d Sess. (1934) ; Sen. Rep. No. 792,
73d

Cong. 2d. Sess. (1934).
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Secretary of the Treasury may designate for exemption the
in which the United States has

se

direct

curities of corporations
indirect interest; and the Securities Exchange Commission
a

or

place in the category of "exempted securities"
any other securities (including unregistered securities the mar
ket in which is predominantly local or intrastate) where it
deems such action necessary or appropriate in the public inter
A large number of the
est or for the protection of investors.
in
the
Act
exclude
expressly
"exempted securities."
provisions
Thus the Commission is able to remove from the operation of
any one or more of these provisions any securities as to which
it deems such provisions inappropriate.
(It is provided also
that the Act shall not apply to instrumentalities and agencies of
the United States)
The distinction between "securities" and "exempted securi
ties" is an important one.
The new Commission has two regu
functions
latory
flowing respectively out of the 1933 and 1934
Acts.
The first is to prevent misleading and false financial
statements in the sale of securities, and the second is to regu
late the sale, speculation, or manipulation of securities in stock
or security exchanges and over-the-counter markets.
Under
the 1933 Act only new securities about to be issued were re
quired to file registration statements ; but the regulation of sale
and speculation is different from the regulation of issuance, so
the 1934 Act prohibits any transaction by any member, broker
or dealer in any
unregistered security other than an exempted
security.6 This means that all issues of securities, both past
and present, and not otherwise exempt, must by registration
furnish the Commission with a comprehensive report of its cor
porate structure.7 The Commission may, by such rules and reg-

is

given

power to

.

6

Sec. 12 (a) (b) (c) et seq; Sec. 13.
Sec. 12 (b) subsection (1): "Such information, in such detail, as
to the issuer and any person directly or indirectly controlling or controlled
by, or under direct or indirect common control with the issuer, and any
7

guarantor of the security as to principal or interest or both, as the Com
mission may by rules and regulations require, as necessary or appropriate
in the public interest or for the protection of investors, in respect to the

following: (A) the organization, financial structure and nature of the
business; (B) the terms, positions, rights and privileges of the different
classes of securities outstanding; (C) the terms on which their securi
ties are to be, and during the preceding three years have been, offered
to the public or otherwise; (D) the directors, officers, and underwriters,
and each security holder of record holding more than 10 per centum of any
class of any equity security of the issuer (other than an exempted se
curity), their remuneration and their interests in the securities of, and
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appropriate, permit securities listed on
registration of such exchanges
any exchange
becomes effective, to be registered for a period not later than
July 1, 1935, without complying with the provisions requiring
The Commission has passed such an or
detailed information.
der permitting securities already listed to merely file a short
information form.8
Both securities and security exchanges,
therefore, must be registered. The Commission may call for
ulations

it deems

as

at the time the

such further information from time to time

as

may be

neces

sary for the current

protection of investors.
The three principal problems with which the bill deals are
the excessive use of credit for speculation, the unfair practices
employed in speculation, and the secrecy surrounding the finan
cial condition of corporations which invite the public to pur
chase their securities.
The bill
credit for

imposes manifold checks upon the employment of
speculative purposes. It empowers the Commission

to limit the amount of credit which
tend upon

a

broker

or

dealer may

ex

security. It prohibits brokers and dealers from
borrowing except through a member bank or one approved by
the Federal Reserve System or in accordance with the regula
.

a

tions of the Commission.
It empowers the Commission to limit
the amount which brokers may borrow; it authorizes the Fedwith, the issuer and any person directly or in
directly controlling or controlled by or under direct or indirect common
control with, the issuer; (E) remuneration to others than directors and
officers exceeding $20,000 per annum; (F) bonus and profit-sharing ar
rangements; (G) management and service contracts; (H) options existing
or to be created in respect of their securities;
(I) balance sheets for not
more than the three preceding fiscal years certified if required by the
rules and regulations of the Commission by independent public account
ants; (J) profit and loss statements for not more than the three pre
ceding fiscal years, certified if required by the rules and regulations of
the Commission by independent public accountants; and (K) any further

their material contracts

financial statements which the Commission may deem necessary or ap
propriate for the protection of investors." (And subsection (2) requires
trust indentures, voting trusts
similar papers with reference to the issuer or persons controlling; and
in subsequent sections the Commission is empowered to call for such ad
ditional information or substitute such other information of comparable

copies of articles of incorporation, by-laws,
or

character
Sec.

as

it may deem

applicable.

See Sec. 12

(a)

(6)

(c)

et seq.;

15).

8 Securities
granted temporary registration under Securities Exchange
Commisison Rules JE1, JE2, JE3, JE4, JE5 are filed on form 2. Under
Rule JB2 securities not thus exempted must be filed on form 7 with a

complete registration

statement.
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eral Reserve Board to limit the amount which member banks
may loan on securities, and it empowers the Commission to reg
ulate loans to brokers and dealers by corporations having se

curities listed on exchanges.
Several manipulative devices

employed for the purpose
of artificially raising
depressing security prices. Those
which appear to serve no legitimate functions are specifically
prohibited while the rest are left to the regulatory powers of
the Commission.
Among the practices prohibited are fictitious
or "wash" sales; "matched" orders, or orders for the purchase
and sale of the same security emanating from a common source
and thereby creating a false appearance of activity and other
transactions designed to manipulate the price of a security, such
as the dissemination of false information and tipster sheets.
Secrecy surrounding financial transactions is destroyed by
registration requirements, the regulation of proxies, and the
provisions requiring disclosure of interest upon sale.
Some of the more important sections of the Act will bear a
more detailed explanation.
(Sections 12 and 13 have already
been discussed in noting the distinction between exempt securi
ties and securities to be registered).
are

or

Section 5 of the Act forbids the
strumentalities of interstate

use

commerce

of the mails and the in
to any

exchange which

is not registered as a "national securities exchange" under Sec
tion 6, but authorizes the Commission to exempt from this pro

hibition any small exchange as to which it finds, because of the
limited volume of transactions, registration to be impracticable
and unnecessary.
Section 6 provides for

registration as a "national securities
exchange" upon application by any exchange which agrees to
comply, and to require its members and the issuer of the securi
ties it deals in to comply, with the Act and the rules and regu
lations thereunder, and furnishes the Commission with com
plete information concerning its organization, membership, and
rules. The Exchange is also required to provide for the disci

plining of members who are guilty of conduct inconsistent with
just and equitable principles of trade, including any wilful vio
lation of the Act or rules or regulations thereunder. Exchanges
may adopt any rules not inconsistent with the Act and the rules
and regulations promulgated from time to time by the Com
mission.
The Commission is required to grant an application for reg
istration made pursuant to Section 6 if it appears that the ex-
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and
so organized as to be able to comply with the Act
rules and regulations and to insure fair dealing and protection
The Commission's order granting or denying an
of investors.
for
registration is to be made within 30 days unless
application

change is

application has been withdrawn.
exchange may withdraw its registration

the

An

upon such terms

the Commission may deem necessary for the
investors.
as

protection

of

The Federal Reserve Board is directed by Section 7 to pre
by rules and regulations the maximum amount of credit

scribe

which may be extended and maintained on any security (other
an exempted security) so as to regulate and prevent ex

than

on margin or diversion of banking funds for
speculative purposes. A standard of 45 per cent margin is set
up in the Act, but the Federal Reserve Board is given discre
tion to make the requirements very elastic.
The Act makes it
unlawful for any broker, dealer, or member of an exchange to

cessive trading

extend credit in violation of the Federal Reserve Board's regu
But the margin provisions do not apply to credit out
standing at the effective date of the Act until January 31, 1939.

lations.

This is designed to prevent forced liquidation.
Under Section 8, even though a broker conforms to the credit
regulations, he may still not lend more than 2,000 per cent of

his net capital or such lower percentage thereof as the Com
mission may prescribe.
If the broker himself borrows money
for the use of his customers, he is prohibited from borrowing

except from or through a member bank of the Federal Reserve
System or any non-member bank approved by the Federal Re
serve.
A broker is further prohibited (under such rules and
regulations as the Commission may prescribe) from comming
ling the securities of customers without their written consent;
and, regardless of such consent, to pledge customers' securities
with those of persons who are not customers or under circum
stances that will subject customers' securities to a lien in ex
cess

of the

means

that

to finance his
to

lend

a

indebtedness of the customer. This
broker cannot risk the securities of his customers

aggregate
a

own

speculative operations.

customer's

securities

He is also forbidden
without the latter's written

consent.

Many critics of the stock brokerage business

as

now

con

ducted assert that a fundamental evil is the combining of the
functions of broker and dealer by the same person or firm. Ac
cordingly, Section 11 directs the Commission to consider the
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feasibility of the complete segregation of the functions of dealer
and broker and to report its recommendations to the Congress
prior to January 3, 1935. The same section empowers the
Commission to regulate or prevent floor trading, prevent ex
cessive trading on the exchange, but off the floor, by members
directly or indirectly on their own account, as the Commission
may deem detrimental to the maintenance of a fair and orderly
market. The Commission may make such exemptions as are
necessary or appropriate in the case of "exempted securities"
and transactions by odd-lot dealers and specialists.
(As an
odd-lot dealer a member shall be* permitted to deal for his own
account only so far as necessary in the performance of his par
The specialist is forbidden to reveal the or
ticular function.
ders

on

his books to favored persons.

be available to all members

This information must
He is likewise

prohibited
exercising purely discretionary orders as distinct from
market or limited price orders).
The Commission is author
ized to exempt small exchanges from the provisions of Section
11. This section also prohibits specifically any person who is
both a broker and a dealer to use an exchange, the mails, or in
or none.

from

strumentalities of interstate commerce, to effect any transac
on margin of a security in the distribu
participated during the preceding six

tion involving the sale
tion of which he has
months.

customer,

A dealer is also

required to disclose in writing to

a

any interest which he has in the transaction in such

Failure to so dis
the Commission may prescribe.
close gives the customer the right to disaffirm the transaction
within 10 days.

a manner as

Prohibition of manipulation of security prices is one of the
fundamental purposes of the law. Section 9 lists certain prac
tices expressly forbidden.
Thus, it is unlawful to create a mis
leading appearance as to the real nature of the market or ac
tivity of trading in a security by means of "wash sales" where
To enter orders for pur
there is no real change in ownership.
chase with the knowledge that at substantially the same time,
price, and amount, a similar order has been placed to sell, or
vice versa ("matched" orders), or to effect any series of trans

security creating actual or apparent trading in such
security or raising or depressing the price of such security, for
the purpose of inducing the purchase or sale of such security
by others, or with the specific intent of raising or lowering
prices is declared unlawful. Inducing the sale or purchase of
securities by making a false or misleading statement of a ma-

actions in

a
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terial fact is outlawed unless the person making the statement
had no reason to believe that the statement was false or mis

circulate, for a consideration, pre
opinions
security will change in price as a re
sult of market operations.
This provision is aimed at the "tip
ster sheet" and the practice of customers' men in inducing cus
tomers to buy or sell by spreading rumors with regard to oper
ations of pools.
The use of options and the "pegging" of security prices is
left to such regulation by the Commission as it may deem neces
sary for the prevention of activities detrimental to the interests
of investors.
The options to be regulated include so-called
"puts," "calls," "straddles," and "privileges," but do not include
warrants or rights to subscribe to a security or the right of the
holder of a convertible security to have it converted.
Nor is it lawful to

leading.
dictions

that

or

a

Subsection (e) of Section 9 provides that persons who wil
fully participate in the manipulative practices forbidden above
shall be liable for the

damages they cause to innocent investors
security in question at a price
which has been effected by such unlawful practices.
In order
to give protection against suits in bad faith, the court is author
ized to assess reasonable costs, including attorney's fees, against
either party to the suit, and even to require in advance an un
dertaking for the payment of such costs. A defendant may re
cover contribution from any other participant
in the illegal
transactions who would have been liable if separately sued.
who have

bought

or

sold the

Suits for recovery under this subsection must be commenced
one year after discovery of the facts
constituting the

within

violation and within three years after such violation.
Subsec
tion (f ) exempts from the operation of Section 9 all "exempted
securities."
Section 10 makes it unlawful to

use

the mails

or

interstate

facility of a national securities exchange to
effect a short sale of, or to employ any stop-loss order in con
nection with a transaction in a registered
security in contra
vention of the regulations of the Commission.
commerce

or

any

In order that stockholders may have adequate
knowledge of
their interests, Section 14 prohibits the solicitation of
proxies
in respect to securities other than exempt securities

registered

national exchange in contravention of such rules and
regu
lations as the Commission may adopt for the protection of
inon a
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A similar restriction is imposed upon members, bro
dealers with respect to securities carried for the ac

count of customers.
Section 15 provides for the regulation of over-the-counter
markets by prohibiting the use of the mails and instrumentali
ties of interstate commerce contrary to such regulations as the
Commission may find appropriate to insure to investors pro
tection comparable to that which is accorded in the case of reg
Such rules and regulations may include pro
istered exchanges.

vision for the registration of brokers and dealers and of the
Securities already traded in on exchanges
at the time the Act becomes effective may be subjected to special
regulation if they do not become registered as provided in Sec
securities traded.

tions 12 and 13.
Under subsection

(a) of Section 16, directors and officers
registered security, and holders of more than
10 per cent Of any class of a registered equity security (other
than an exempt security) are required at the time of registra
tion of such security to file with the Commission a list of their
holdings of the issuer's securities, and to report any change of
ownership occurring during any month. Subsection (b) makes
available to the issuer by suit in law or in equity profits realized
by directors, officers, and principal security holders, as defined in
subsection (a), derived from sales and purchases within a pe
riod of six months or less.
The expressed purpose of this pro
vision is to prevent the unfair use of inside information.
The
Commission may exempt transactions not falling within this
purpose.
By subsection (c) directors, officers, and principal
stockholders are forbidden to sell registered securities short or
for delivery after 20 days.
Subsection (d) exempts arbitrage
transactions from the provisions of this section if such trans
actions are not in contravention of the rules and regulations
of the issuer of

a

of the Commission.

National securities exchanges, their members, brokers and
dealers, and brokers and dealers who maintain over-the-counter
markets, are required to keep such records as the Commission
may prescribe in the public interest or for the protection of in
vestors.
These records will be open to reasonable inspection
the
Commission.
by
Section 18 provides that any person who makes a false and
misleading statement in any material respect so that a person
relying on it purchases a security to his injury shall be liable
to the injured person on suit unless good faith without knowl-
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edge of the false and misleading character of the statement can
be proved as a defense.
Costs and attorney's fees or an under
Con
for
the
same
taking
may be assessed against either side.
tribution may be had against any other persons who might have
been sued separately, but in any event suit must be brought
within one year after the discovery of the facts or within three
years after their occurrence.

Section 19 gives the Commission disciplinary power over
exchanges. Subsection (a) authorizes the Commission when
it deems such action necessary, (1) to suspend for not more
than 12 months

or

withdraw registration of an exchange which
or the rules and regulations thereunder or

has violated the Act

adequate steps to enforce the same; (2) to
than 12 months, or to withdraw the regis
suspend
tration of a security of, an issuer who has failed to comply with
the Act or rules and regulations thereunder; (3) to suspend for
not more than 12 months or expel a member or officer of an ex
change who is guilty of a violation or of aiding a violation by
acting for a person who, he has reason to believe, is engaged in
a violation; and (4) summarily to suspend all trading in any
registered security for a period not exceeding 10 days or with
the approval of the President of the United States summarily
to suspend all trading on a registered exchange for not more
Orders issued pursuant to (1), (2), and (3)
than 90 days.
must be preceded by appropriate notice and opportunity for
hearing; action under (4) is of an emergency nature and, there
fore, may be exercised summarily.
Subsection (b) authorizes the Commission after an exchange
has failed to comply with its written request for an amendment
of the exchange's rules which the Commission deems necessary
or appropriate for the protection of investors or to insure fair
dealing or administration of the exchange, by order to amend
the exchange's rules.
Subsection (c) directs the Commission to make a study of
the administration and management of exchanges (including
disciplinary action) and report to Congress by January 3, 1935.
By subsection (a) of Section 20 a person who controls a
person subject to the Act or a rule or regulation thereunder is
has failed to take
for not

more

made liable to the same extent as the person controlled unless
the controlling person acted in good faith and did not induce
the act in question.

Subsection (b)

through

makes it unlawful for

any

any other person for the purpose of

person

avoiding

a

to

do

provi

sion of the Act, anything that he is forbidden to do himself.
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director, officer, or
hinder, delay or obstruct the
security owner, unreasonably
or
the
of
information required of an
of
filing
reports
making
a

to

issuer under the Act.

Section 21 authorizes the Commission to make such investi

gations, to publish such information, and compel the production
of any books, papers, subpoena witnesses, and take such admin
istrative proceedings as it may deem necessary to enforce the
law. Persons may be compelled to testify against themselves
If necessary the Commission
under an immunities provision.
of the United States or
to
the
District
Court
proper
may apply
Court
of
the
District
of
the Supreme
Columbia, or the United
of
or
States courts
any Territory
places subject to the jurisdic
to
tion of the United States
enjoin any act or practice which
constitute

or

are

about to constitute

a

violation,

of

the Act.

enjoin is thus both prohibitive and preventive.
application to the same courts, the Commission may re

The power to

Upon

quest and compel obedience to the Act or its orders thereunder
by writs of mandamus.
The Commission or any representative thereof may hold
public hearings and keep appropriate records, and the Commis
sion is authorized by Section 24 to make public such informa
tion as it deems necessary for the protection of the public and
not in violation of trade secrets, but prior to disclosure, any
person who has filed information may apply for a private hear
ing in which to give reasons why the disclosure should not be
made.

It is unlawful for members of the Commission's staff

to reveal information which has not been made

public.
provides that any person who is aggrieved by any
order issued by the Commission may within 60 days after the
entry of such order file a petition in the Circuit Court of Ap
peals (or the Court of Appeals of the District of Columbia)
wherein such person resides or has his principal place of busi
ness, copy of which petition must be served on a member of the
Commission. No objection to the order will be considered by
the Court which was not urged before the Commission, whose
findings of fact, if supported by substantial evidence, are con
clusive. Either party may, however, upon reasonable grounds
for previous failure to adduce, apply for leave to adduce fur
ther evidence. The Commission may modify its findings to con
form with the new evidence. (If it so modifies its findings, it in
actual effect prevents review of the conclusions of fact). The
judgment and decree of the court, affirming, modifying, and enSection 25

GEORGETOWN LAW JOURNAL

104

forcing

or

setting aside in whole or in part any order of the
final, subject to review by the Supreme

Commission shall be

Court of the United States upon certiorari
provided in Sections 346 and 347 of the

certification
Judicial Code,

or

as
as

amended.9

inaction by the Commission is to be construed
the
merits of any transaction or the truth of
passing
and
it
is
unlawful to represent that such action or
any report,
inaction is to be so construed.
Rights and remedies under existing laws and the rules of
No action

as

a

or

on

State commissions not in conflict with the Act are preserved.
Any agreement to violate the Act is ipso facto null and void,
save that persons acquiring obligations in good faith for value

knowledge of the facts making them illegal
by such illegality. It is also unlawful to use the

and without actual
are

not affected

mails

or

instrumentalities of interstate

commerce

to effect

foreign exchanges, transactions in American securities in

on

con

travention of the rules of the Commission.
Under Section 30 any

wilfully

or

one

knowingly making

may be fined not

more

than

wilfully violating the Act'

or

false

or

misleading statement

$25,000

or

imprisoned not

a

more

than five years (or both), except that if the offender is a securi
ties exchange a fine not exceeding $500,000 may be imposed.
The District Courts of the United States, the Supreme Court
of the District of Columbia and the United States courts of any
Territory or other places subject to the jurisdiction of the
are given jurisdiction of violations of the Act and
regulations thereunder, and of suits in equity and
actions at law brought to enforce any liability or duty created
by the Act or by the rules and regulations thereunder.
The provisions of this Act combined with those of the In
come Tax Act10 are so far reaching that the Government will

United States

of rules and

now

have in its hands the inside information

as

to every corpo

There are so many
rate and financial set-up in the country.
in
the
law
that
actual
only
experience will
provisions
regulatory

finally
9

prove its success

43 Stat. 938

io

(1925),

or

failure.

28 U. S. C.

J. C. B.

� � 346, 347 (1926).

Public No. 216, 73d Cong. 2d Sess.,

(1934).
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RULE AGAINST PERPETUITIES�-Development in England.*
When one begins the study of a subject such as this, he is reminded of
oft-quoted expression : "No conception can be understood except through
its history." How true that statement is will be evident as we delve into
the background to this topic. We cannot pretend to present any enlight
ened discussion as to the operation of the Rule against Perpetuities in the
United States until we remove the dust from the ancient reports, in
quire into the social history of England, and study the early cases in or
And then because the Rule against
der to find the origin of the Rule.
Perpetuities is judge-made law, we must trace its development before ap
plying it in our own country.
It was the theory of the feudal system, brought into England by Will
iam the Conqueror, in 1066, that the title of all land was in the king. By
personal contract between the king and his subjects was the transfer of
ownership in that land first vested in the people. But the estates given
under the feudal system were precarious in the sense that they were held at
the will of the king, or of the lord; they were held with the implied
condition of performing certain services; they were inalienable; and there
was no right of exchange or substitution.
Only by permission from the
king, with resultant fines for the privilege, did the right of alienation
the

arise.

But from the earliest

days

of the Norman

conquest, the courts fav

ored the free alienation of property and always favored and sided with
the producing class, in an attempt to keep land in the channels of com
When the lords put

through Parliament the Statute de Donis
perpetual estates by creating fee-tails,
the courts at once countenanced sub-infeudation, whereby a tenant could
transfer his entire estate and his grantee would hold, not under the over
lord, but under the first tenant. This system prevented estates from
escheating to overlord, and also impaired the rights of the lords as to
fines for alienation, reliefs, aids, wardships and the other incidents to
merce.

(1285) making it possible
,

to create

feudal tenure.

Perpeutal estates thus being imperilled, and the lords being deprived
emoluments, they had Parliament pass the Statute of Quia
Emptores (1290), which provided that whenever a tenant transferred the
of

their

whole of his estate to another, the transferee should thereafter hold under
the grantor's overlord, and not under the grantor himself. And so the lords

put

an

end to

sub-infeudation, but only in

ferred his entire estate.

sub-infeudation.

ducing class,

cases

He could still transfer

Nor did the statute

apply

where the tenant trans

only

a

to estates

part of his estate by
tail; and so the pro
"common recovery"

with the aid of the courts, resorted to
change estates-tail into fee-simple estates.

and "fines" to

In

this

way

practically, the free alienation of land came about in England.
Although the Statute of Quia Emptores permitted free alienation
of land, there was no way whereby it could be willed to another.
Prop
erty could be freely disposed of to another by livery of seisin, but one
could not will it. Only by the Statute of Wills, 32 and 34 Henry VIII, was
*In a Subsequent issue a review of the Rule
in the United States will appear.

Against Perpetuities

as

found to operate
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the

right given

a

testator to devise his land.

When thereafter the testa
to a certain devisee, that

right, and willed his land,
immediately by virtue of the statute, if he was capable
If he was not, then, the courts held, that the seisin
of taking seisin.
until he was capable, thus giving rise to execu
in
be
held
abeyance
might
interest.
tory devises which took effect like uses, not in derogation of any
Thus one could create estates to take effect in the future without regard
to any particular estate, they taking effect in destruction of other estates.
Land having been thrown into the channels of commerce, it was na
tural that perpetuities should be created. Policy demanded that it be pos
tor exercised that

devisee took seisin

sible for
a

person to take property out of the channels of commerce for
But the courts, having long defended the producing

a

reasonable time.

class in

giving to them the right to alienate lands, early established a
directly at limitations which render land inalienable. It was

rule aimed
with

a

view to

preventing unreasonable restraints

on

the alienation of

prevent the vesting of estates in some remote period, making
alienation until that period of time arrived impossible, that the Rule
against Perpetuities had its birth.
land, and

to

It was in the discussion of executory devises of chattels real that the
Rule against Perpetuities had its origin and took its shape. Prior to the
Statute of Uses (1535) and the Statute of Wills (1540), no objections to
remoteness

seems

to have been made to

limitations,1 probably because

no

need of any such restriction on the creation of future estates is known
to have been felt.
Incorporeal hereditaments would seldom be created to

begin in futuro. Terms for years were generally short, present, interests.
Executory devises under powers given to executors could arise only in
those comparatively rare localities where land was devisable, and con
tingent remainders were probably for a long time unknown to the law.
But after these statutes contingent future limitations of freeholds, other
than remainders, became valid generally.
The Statute of Uses had not
applied to leaseholds, so that the only conditional limitations of chattels
real in England were executory devises; and after the Statute of Wills
the limiting of executory devises of chattels real became an actuality.

"Perpetuity" has been variously defined.
Bouvier2 designates it as "any limitation tending to take property
out of commerce for a longer period than a life or lives in
being, and
twenty-one years beyond, and, in case of a posthumous child, a few
months more, allowing for the term of" gestation."
Lewis

3

defines it as "a future limitation, whether executory or by
remainder, and of real or personal property, which is not to vest
until after the expiration of or which will not necessarily vest
within, the
period prescribed by law for the creation of future estates, and which is
not destructible by the person for the time being entitled to the
prop
erty subject to the future limitation, except with the concurrence of the
person interested in the contingent event." *
way of

1

Gray, The Rule Against Perpetuities (3rd ed. 1915) � 134.
Bouvier, Law Dictionary, p. 2570.
3
Lewis, Perptetuities (1849), Ch. 12.
4
This was said by Gibson, C. J., to be the nearest approach to a
perfect definition of
perpetuity; Sillyard, 10 Pa. 334 (1849).
2

a
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Gray, however, who clearly presents the double mean
is he who endeavors to clear the am
ing which "perpetuity" has, and it
has arisen in connection
biguity of the term. Certainly some confusion
in the legal defi
of
that
because
ambiguity
of
law
perpetuities
with the
of a "perpe
nition of the term itself. The natural, the original meaning
It is Professor

tuity,"

Gray,5 is

says

an

inalienable, indestructable interest.

It is this

natural meaning of the word "perpetuity" as an "inalienable, indestruct
as
able" estate, that is the sense in which we find it first used at law,
interest which
the early cases show. The second, artificial meaning, is "an
will not vest till a remote period;" and it is this meaning which is attached

speak of the Rule against Perpetuities. Gray con
of
siders it a matter
regret that the Rule should not have been known as
the Rule against Remoteness, rather than the Rule against Perpetuities.
of the dual meaning of the word "perpetuity" itself, it is
to the term

By

when

we

reason

arose as
only natural that difficulty about the Rule against Perpetuities
is
the Rule developed, as to whether or not the Rule against Perpetuities
or a rule to prevent remoteness
a rule to prevent restraint on alienation
fact the ques
of vesting. There was early confusion, but as a matter of
of prevent
tion of consequences of restraint on alienation and consequences
of time are the same.
ing land from vesting until a long remote period
alienation.
Remoteness of vesting always carries with it some restraint on
have used
A study of the relevant cases indicates that frequently courts
restraint
the term "perpetuity" when referring to results arising from
to something resulting
on alienation equally as well as when referring
because of the fact that vesting has been postponed.
The true form of the Rule against Perpetuities is believed to be
"No interest subject to a condition precedent is good, unless the
this:
condition must be fulfilled, if at all, within twenty-one years after some
adheres
A later work 7
life in being at the creation of the interest." 6
more closely to the familiar phraseology in defining it as a rule which
"forbids the postponement of the vesting of real or personal property for
an estate in fee simple, in tail or absolute interest, during a longer period
than lives in being and twenty-one years after, an extension being allowed
for gestation if gestation exists."
Let us turn first to the use of the word "perpetuity" in its primary
interest." "The conception of
sense,, as an "inalienable, indestructable
of the early judges, found
minds
the
perpetuity, as it presented itself to

the intro
typical example in the case of a fee-tail, as it existed before
It was said that a
duction of methods by which it could be barred
condition, in an instrument creating an estate-tail that a recovery barring

its

...

suffered, was bad, as conducing to a perpetuity;
limita
ground, the courts at first refused to recognize

the entail should not be

and,

on

the

same

tions of terms for years after a failure of issue of the first taker, since
con
they could not be barred by recovery or otherwise. And so it was
sidered that a contingent remainder, if it were indestructible, since it
could not be

aliened, would constitute

a

perpetuity."

6

Gray, � 140.

6

Id. at

7

Brett, Leading Cases Modern Equity (4th ed. 1902)
Tiffany, Real Property (Eng. ed. 1920) � 152.

8

�

8

201.
47.
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from
alienation resulted in the withdrawing of lands
owner from purchas
the
than
others
preventing
productiveness,
the owner free to make such im
the

Restraints

fullest

on

property, leaving
ing or improving
Thus a
make.
provement or cultivation as he might wish or be able to
not
could
it
that
so
tied
be
up,
condition existing whereby property might
be conveyed by the overlord when the holder could not or would not im
prove

or

cultivate it in

a

productive

manner, it is not

surprising

that

a

Rule

against Restraints on Alienation early appeared. And since "perpetuity"
conse
then had the meaning of "indestructible, inalienable interests,"

against Perpetuities.
emphasis upon the use of the
term "Rule against Perpetuities" to mean a Rule against Remote Vest
ing the artificial, second meaning, to which we refer today. Just as
there were ill economic possibilities of restraints on alienation, so was
there a similar effect when there was imposed a remote contingency on
the title of land.9
Any owner whose interest might be affected by the
uncertainties of the contingency might be discouraged from making any
substantial or expensive improvement.
Hence, where land would be left
to one on a remote contingency where the person ultimately to take was
not in being or not ascertained, naturally enough third persons would be
loath to acquire or improve such land, and likewise the present holder
would hardly be moved to make cultivations or improvements, involving
substantial expenditure of labor and capital, if the results would inure to
the benefit of one in whom the interest might finally vest without insur
ing any compensation to the one who made the investment. Thus, courts
turned to a rule to prevent remoteness in vesting, equitably permitting one
to designate who should enjoy after him, yet fairly limiting his desire to
The remoteness
keep the property out of the channels of commerce.
against which the rule is directed is remoteness in commencement, or
An estate
first taking, and not in the cesser or determination of them.
that is to arise within the prescribed period, it was held, might be so
limited as to be determined on the happening of any event, however re

quently the rule became known
In

Gray's work is

as

the Rule

to be found the

�

mote.

"The purpose of the Rule,19 is to facilitate the alienation of property,
by prohibiting the clogging of the title with future interests dependent on
contingencies which may not occur at all, or until a remote period. When
there exists a future contingent interest, both the preceeding vested inter
est and also the future contingent interest are rendered uncertain in value,
and the complete alienation of the land is thus dependent on the agree
ment of the owners of the two interests, and to that extent the power of
alienation is obstructed. This condition of uncertainty of the title is the
object of the rule to terminate within a limited time, in order that all the
parties interested may determine the exact position in which they stand,
and may, if desirous so to do, dispose of their interests free from any un
certainty as to their existence or character, and consequently without the
depreciation in value resulting from the presence of a contingency."
The real object of the Rule,11 then, is to prevent the creation of in
terests in land on remote contingencies which may not come into existence
9

10
11

III Holdsworth, History
hoc. cit. supra note 8.

Sullivan, Lectures

on

of

Enqlish Law

Perpetuities

(2d. ed. 1914) 51-64, 71-72,

(Georgetown Law School, 1933).

93.
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all, or until a remote period. Its effect in removing restrictions on the
immediate conveyance of property is only incidental. And it is from re

at

garding

this incident

as

the main

object

of the Rule that the erroneous,

though common, notion that if future interests can be alienated or re
leased, they can not be too remote, and that the Rule against Perpetuities
is aimed only at such limitations as tie up property, and take it absolutely
It is not the inalienability of an
out of commerce has had its origin.
interest in land dependent upon a remote contingency, that alone is vicious,
but its utterly uncertain value, which furnishes the sufficient justifica
tion, if not the original grounds, for the adoption of the Rule. If there
is a gift over of an estate on a remote contingency, the market value of
the interest of the present owner will be greatly reduced, while the execu
tory gift will sell for very little, or, in other words, the value of the pres
ent interest plus the value of the executory gift will fall far short of what
would be the value of the property if there were no such executory gift or
interest. And further, if the present owner of the present interest wishes to
convey an absolute fee, the holder of the executory gift can extort from him
a price which greatly exceeds what it ought to be, if based on the chance
For this reason, the law seeks to put
of his succeeding to the property.
an end to this uncertainty at the earliest possible time.
In brief, the courts, in evolving the Rule, endeavoring to make real
property a commodity that might well be disposed of without chilling
the market by fear of one undertaking to buy that in some way or other
he would lose benefit of the property where it had been tied up for a long
time.
And, as has been said, "it was in the discussion of executory de
vises of chattels real that the Rule against Perpetuities had its origin
and took its shape. Although chattels real were always devisable at com
mon law, no attempt to limit an executory devise of them, is to be found
in the books until about the time of the Statute of Wills."

12

arising at common law in England, which invites at
tention in the study of Rule against Perpetuities, is that of Child v.
Baylie,i3 before the Court of King's Bench. William Heath here pos
sessed a lease for 76 years, which he let to one Blunt until the day of his
death, which was more than three years before the expiration of the lease;
afterwards he devised to his son, William Heath and his assigns said
term and reversion thereon, for all the other of the 76 years unexpired at
the time of the death of his wife, Dorothy, provided, if the said William
die without issue living at the time of his death, Thomas, his son, should
The first

case

have it for the residue of the 76 years from the death of his said wife
Dorothy and William Heath without issue, and if he (Thomas) die with
out

issue, then

to his

William, assigned

daughter. The wife, Dorothy, assented, and the

the term to

one

Afterwards Dorothy died, and

so

son,

under whom the defendant here claims.
did William, without issue.

Thomas

entered, claimed the land, and brought ejectment against the defendant.
The case raised clearly the question whether the reason why a gift
of a term, after the general failure of issue, was bad was to be found in
its remoteness.
If remoteness was the reason, then the gift here to
Thomas was good, because it must take effect on the death of William. In
12

Ghay, �

148.

13Cboake Jacobus, 459 (1618).
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King's Bench, no attention was paid by counsel or court to
gift over was in case William died without issue living
at his death; it; was treated as if the gift had been on failure of issue
generally; and the gift to Thomas was held bad because the gift was to
William and his assigns. Also, this being a term, under the English law
a chattel interest could not be entailed, and the devise over was held bad ;
likewise, if the gift to Thomas were held good, it could not be barred
by William, and thus future interests in chattels would be less destructible
than they were in freeholds, and if the law will not suffer such perpetui
ties of inheritance, then much less will it suffer perpetuities of chattels.14
In 1623 the case was carried to the Exchequer Chamber, where the
attention of the Court was called by counsel to the fact that the limitation
over to Thomas was not on the death of William without issue generally,
But the
but on the death of William without issue living at his death.
court held: "Where there was a devise to one and his assigns, and if he
died without issue then living, that it would remain to another, it is a void
devise; and it is all one as the devise of a term to one and his heirs of
his body, and if he die without issue, that then it shall remain to another,
it is merely void; for such an entail of a term is not allowable in law, for
the Court of

the fact that the

mischief

the

which

perpetuity of
sense

to which

a

otherwise would

term."

we

15

ensue,

"Perpetuity"

have referred

the

�

if

should

there

here is not used in its

sense

of remoteness

�

so

be

such

a

secondary

that the court

disposed to recognize the question of remoteness ,of vesting
as having anything to do with the validity of a limitation.
Further, the case is important because, in the argument before the
Court of Exchequer Chamber, Davenport (who afterward became Chief
Baron of the Exchequer) in urging the validity of the gift over clearly
enunciated for the first time the principle on which the Rule against
Perpetuities rests. "There is no danger," he said, "of perpetuity by such
For he took a diversity when the contingency is such as can
a conveyance.
or ought to happen in the life of the devisee.
There a remainder limited
was

not then

such

estate in

of

devise of

a chattel is good, as in our case,
body living at the time of his death,
so that it does not exceed his life.
But if the contingency be such as is
foreign, or is to commence in futuro after the death of the first devisee,
there, because such limitation tends to make a perpetuity, a remainder
limited on it is bad, as, if he should die without issue or without heir,
that then it shall remain over. And on this diversity they strongly rely." 16
The principle contended by Davenport, that the validity of an estate
on condition precedent depended not on the character
of, but on the time
of the contingent event, was at first rejected by the entire
bench, and but
slowly won its way to judicial recognition. The courts permitted any
number of life interests in succession in persons in
being; limitations
to unborn persons also might be good; but not only the remoteness in time
but also the nature of the contingency were the tests of the
validity of
an interest conditioned upon it.
But it remained for Nottingham,!'7 Lord
on

an

case

a

if he should die without issue of his

14
16

Sullivan, Op. tit.
Gray, � 157.

18

Id. at

17

Id. at

�
�

158.
160.

supra note 11.
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to overthrow the

holding of Child
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Baylie,n* that a gift
bad, although confined
and to establish the
to a failure within the lifetime of persons in being
doctrine that the validity of a contingent interest depends upon its dis
tance in time, and not upon the character of the contingency.
Chancellor,

of chattels after

indefinite failure of issue

an

v.

�

was

�

of The Duke

'of Norfolk,^ Lord Nottingham had
eonveyed by the Earl of Arundel to trustees
for a term of 200 years; in trust for and the profits to be received by his
second son, Henry Howard, and the heirs male of his body, as long as
In the

the

case

of

great
a

case

trust in land

the elder brother Thomas should live. If Thomas should die without issue
male in the lifetime of Henry, or if the Earldom should descend on Henry,
then Henry or his issue should have no further profits in the term, but
they should go to Charles, the third son, and the younger brothers suc
cessively. Thomas having died without issue in the lifetime of Henry,

question arose in Chancery whether the executory devise to Charles
good. The judges felt that the devise was bad as tending to a
perpetuity, but Lord Nottingham was of opposite opinion, and made a
decree in favor of Charles, which was affirmed by the House of Lords

the

was

in 1685.
It

was

against the
tended to

stated by Lord Nottingham in the case that
reason and the policy of the law; that if

perpetuities

were

limitation

over

a

perpetuity, nothing need be said of it, for the law has so long
labored against perpetuities that it is an undeniable reason against any
settlement if it can be found to tend to perpetuity.
So the Chancellor
held 10 that the limitation over was good, provided that the contingency
on which the limitation over was to take effect must happen within a life
in being. Further, that no one then disputed that a contingent limitation
of a term to take effect within, or at the end of, the life of one to whom
an interest for life was limited in the term was good, and it was absurd
a

to make any distinction because the first taker

was

declared to hold him

self and the heirs of his

body, if his interest was determinable only by
a contingency which could not
happen after his death; that it was obvious
that there was no more a perpetuity in the one case than in the other;
and, in short, that if the future estate must vest within a lifetime, it was
v

immaterial what

was

done with the term before it vested.

The Duke of Norfolk case marks the close of the first stage in the
history of the Rule against Perpetuities, and settled that a future interest

might be limited
lives in

to

commence

on

a

contingency which

must

occur

within

being.20

The first extension of the period within which future interests might
be created was to make it cover the time necessary for the birth of
�

posthumous children, and also the minority of a person who wag under
age at the termination of a life in being.
Since in case of infancy there
was
necessarily a restraint on alienation until the infant arrived at
majority, such estates became practically inalienable during the further
period intervening before the termination of infancy.
a) Supra note 13.
3 Chanc. Cas. 153

Ghat, � 169.
Id. at � 170.

(1682).
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the
Lloyd v. Carew 21 is the foundation of that part of
to be created
interest
a
future
which
allows
against Perpetuities
beyond the termination of a life in being, without regard to the minority
The

of

case

Rule

of any person. Here there was a conveyance in fee for valid consideration
(4,000� and consideration of a marriage to be had) to Richard Carew
and Penelope, his wife, for life (this through trustees) , remainder to their

children successively in tail, remainder to Richard and his heirs in fee
forever; provided, that if at the death of the survivor of Richard and
Penelope, his wife, there should be no issue of theirs then living, and if
the heirs of the said
without

Penelope should, within

pay to the

issue,

12 months after their deaths

heirs of Richard

4,000�, then the estate, the

heirs of Penelope forever.
simple,
Penelope died without leaving issue living at the death of
the survivor; Richard attempted by will to devise the land to his brother
who entered and paid Richard's debts. The brother dying, his heir, Carew,
The heirs of Penelope tendered the 4,000�, and brought a bill
claimed.
in equity to compel conveyance of the estate to them upon such payment.
The question, then, was whether the executory devise to the heirs of
Penelope was good. The court below held it was not, and dismissed the bill.
Despite the reasons urged about the mischief and danger of perpetui
ties, and their increase of late years, to the intangling and ruin of many
families, the court on appeal reversed the dismissal of the bill, holding the
executory devise to the heirs of the wife, Penelope, was good. Before the
case, then, no executory devise was allowed of a fee upon a fee unless
upon a contingency to happen during the life of one or more persons
Yet by this case, "the law is now
in being at the time of the settlement.
settled, that in case of a contingency that cannot in the nature of it
precede the death of a person, a reasonable time may be allowed subse
quent to the decease of that person for performance of the condition; and
a fee limited thereupon is good.
In that case, a year was held no unrea
sonable time ; a fortiori not three months, which is the present case." 22
But the question of what was that "reasonable time" remained unde
remainder

should

fee

in

go

to

the

Richard and

termined for
The

more

case

than

a

of Goodtitle

century.
v.

Wood

23

recognizes the extension

to twenty-one years after the death of
devise to Dorothy Gurnall, wife of the

against Perpetuities
There had been

a

remainder to their

John and his

of the Rule

person in

being.
devisor, for life,

a

heirs, but if John died before attain
go to Dorothy's son, William
Harrison, and his heirs. The widow, Dorothy, enjoyed the premises for her
life; upon her death John entered and received the rents and profits until
his death, before he attained the age of twenty-one.
William Harrison
died meanwhile, never having been in possession.
The question came up
then, whether the heir of William Harrison was entitled under the said
devise as against the lessor of the plaintiff as heir at law to John. The
court held that it was a good executory devise to William; that William
having survived the devisor, the premises descended to William's heir,
although William died before the contingency happened the death of John
before attaining the age of twenty-one.
ing the

age of

son

twenty-one, then the premises to

�

a

Shower's Parliamentary Cases (1740) 137.
v. Marks, 10 Mod. 419 (1718).

aMarks
23

Willes, 211 (1740).
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Willes, Lord Chief Justice, opinioned: "This
The question is no more than this, if there
be an executory devise to A. and his heirs, and A. survive the devisor but
die before the contingency happens, whether anything can descend to his
But if it were otherwise in the case of bare possibilities, of
heir?
late years the doctrine of executory devises has been settled.
They have
not been considered as bare possibilities, but as certain interests and estates,
and have been resembled to contingent remainders in all other respects,
only they have been put under some restraints to prevent perpetuities;
as, first, it was held that the contingency must happen within the compass
of a life or lives in being, or a reasonable number of years; at length
it was extended a little further, namely, to a child en ventre sa mere at
the time of the father's death, because, as that contingency must neces
sarily happen within less than nine months after the death of a person
in being, that construction would introduce no inconvenience; and the rule

is

a

After stating the case,
plain executory devise.

.

.

.

has in many instances been extended to twenty-one years after the death
of a person in being, as in that case likewise there is no danger of a

perpetuity."
Long v. Blackall 24 and others added a new element to the Rule against
Perpetuities, namely, the allowance for time of gestation. By will George
Blackall devised premises after life estates to his wife and two sons,
Thomas and George, or during her widowhood and thereafter to these sons
in turn until

they became twenty-one, then

to the child with which his

(the testator's) wife was then enceinte, in case it should be a son, during
his life, remainder to such issue male or the descendents of such issue
male of such child
and in

as

at the time of his death should be his heir at law ;

at the time of the death

case

of

such child there should be

no

any descendents of such issue male then living, or in case
the child should not be a son, then limitation over to Philippa Long, her
executor.
The child born to George's wife, Martha, was a son and was

issue male

nor

named John.

She died, followed in death by her sons, George, John, and
Thomas, all without issue. The question presented was whether or not
the limitation to Philippa Long were good. It was held valid.
For the court, Lord Kenyon, Chief Justice, spoke: "The rules respect
ing executory devises have conformed to the rules laid down in the con
struction of legal limitations, and the courts have said that the estate shall
not be unalienable by executory devises for a longer term than is allowed
by the limitations of a common-law conveyance. In marriage settlements
the estate may be limited to the first and other sons of the marriage in
tail, and until the person to whom the last remainder is limited is of age
the estate is unalienable. In conformity to that rule the courts have said,
so far we will allow
executory devises to be good. To support this position
I could refer to many decisions; but it is sufficient to refer to The Duke
of Norfolk's case, in which all the learning on this head was gone into;
and from that time to the present, every judge has acquiesced in that
decision. It is an established rule that an executory devise is good if it
must necessarily happen within a life or lives in being and twenty-one
years, and the fraction of another year, allowing for the time of gestation."
7 Term

Rep. 100 (1797).
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cases on this
Palmer ,25 one of the most instructive English
The
subject, finally established and settled the Rule against Perpetuities.
was not
which
devise,
of
a
limitation
executory
court held that
by way
to vest until after the expiration of a term in gross of twenty years

Cadell

v.

twenty-eight persons, who were living
interests
seven only were to take
Rule
the
that
decided
The
valid
limitation.
a
judges
under the devise, was
actually
was clearly confined to twenty-one years, except when gestation
the reaching of
exists; if gestation exists, then a gift to take effect on
such gift
majority of an infant now en ventre sa mere is good, whether

from the decease of the survivor of
at the testator's

decease, and of whom

a third person or not.
"The Real Property Commissioners, in their Third Report (1832),
treated the question fully, and rejected the suggestion of limiting the
number of lives, or of requiring the lives to be those of persons taking
not be lawful
an interest in the property, but recommended that it should
to take lives arbitrarily, and that lives should not be made use of to limit

be to

to create interests too remote if created
estate of inheritance; e. g. an estate to A., for the lives of
twenty persons, in trust to pay the income to B. for life, remainder to his
It is quite
unborn son for life, remainder to the son of such son, etc.

a

term

out of

or

period within which

an

...

possible that the whims of testators may some day compel the courts to
26
lay down a ruling limiting the number of lives which can be taken."
meant
can
be
The only limitation suggested to the number of lives that
or referred to as the life estate or during which the ascertainment of the
vesting of the estate can be postponed, is that lives must not be so
numerous that there should be some uncertainty as to when they all
out.

run

completes a review of the history of the development of the
against Perpetuities in England. It is stated in its true form as
a Rule which provides "No interest subject to a condition precedent is
good, unless the condition must be fulfilled, if at all, within twenty-one
years after some life in being, at the creation of the interest." 2C<a) Its
true theory, Gray tells us,2? "so far as any artificial rule can be said to
have a theory, is that no future interest must begin beyond lives in being.
The question to be asked of any estate on condition precedent is: 'When
But the mistake which is con
must the contingency happen, if at all?'
stantly recurring, and which has caused so much confusion, is that judges
and legislators have considered, not when will the future estate begin, but
how long will it be before an absolute estate in fee can be conveyed."
The Rule against Perpetuities was not intended as a rule of con
"It is not, like
struction; rather it is a peremptory command of law.
a rule of construction, a test, more or less artificial, to determine intention.
Therefore every provision in a will or
Its object is to defeat intention.
settlement is to be construed as if the Rule did not exist, and then to the
provision so construed the Rule is to be remorselessly applied." 27 (a)
This

Rule

26
28

1 Clark & F. 372 (1833).
Gray, � 218.

soto Id. at
27

Id. at

�

�201.
187.

27(�) Id. at

�629.
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against Perpetuities in
"When the expression
fairly capable of two
constructions, one of which would produce a legal result, and the other
a result that would be bad for remoteness, it is a fair presumption that
the testator meant to create a legal rather than an illegal interest. While
it is not to be conclusively presumed that a testator knew the Rule against
Perpetuities, for such presumption would often involve the absurdity that
"But there is

a

legitimate

of the Rule

use

matters of construction" well explained by Gray.28
which a testator uses is really ambiguous, and is

testator intended to make a will which he was aware the law would
not carry into effect, there is, on the other hand, no presumption that
he did not know it; and therefore the fact that a provision would be too

a

remote, if construed in

a

certain way, is

a

for supposing that it
which, although it cannot

reason

not intended to be construed in that way,

was

avail against a clear form of words, may well be held to govern when the
expression is ambiguous. Especially is this the case if the testator shows,
by other provisions of his will, that, when making it, he has had the

Rule against

Perpetuities in his mind."
J. A. C.

WORKMEN'S

COMPENSATION

Lowered Resistance In

�

Compensation

Litigation.
State ex. rel. George Taylor & Sons et al. v. District Court of Ramsey
County i is a good demonstration of the fact that lowered resistance is not
a concept limited to diminished immunity against infection of the human
body with vegetable or animal parasites, pathogenic for the human
organism, and their products. Plaintiff's intestate had been engaged in
operating one of defendants' sawing machines, and in some manner his
right hand had come into contact with the machine while in motion cutting
off four fingers of his hand. There was evidence that immediately follow
ing the calamity decedent had been taken to the hospital where he re
ceived proper surgical treatment.
Some two days after the accident he
suffered a slight apoplectic stroke, but recovered and left the hospital in
apparently good health otherwise. About five weeks after the accident
he suddenly died from a third attack of apoplexy which had been preceded
by a second one from which deceased had made only a partial recovery.
Medical expert testimony was to the effect that the injury sustained had
been

a

severe

shock to decedent's system which in turn had caused the

apoplectic strokes resulting in his death. An award in favor of dece
dent's dependents was affirmed by the higher court on review.
A typical case of workmen's compensation litigation of the kind under
consideration consists of the

following

elements:

(1) A primary vulnerating force which directly causes the original
or primary injury;
(2) the original injury; (3) a condition of lowered
resistance; (4) a secondary vulnerating force which by reason of the
lowered resistance causes a secondary injury; (5) the secondary injury;
(6) a disability, or further disability, superinduced upon the original injury.
Thus, in Perdew v. Rufer Cedar Company,2 where the servant in the course
28
1
2

Id. at

�

633.

147 Minn. 10, 179 N.W. 217 (1920).
201 Mich. 520, 167 N.W. 868 (1918).
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employment received a slight injury to
poisoning, finally resulting in death

of his

into blood

his thumb which developed
from inflammatory rheuma

tism, the lowered resistance of the tissues of the thumb made possible
the dissemination of the germs, the secondary vulnerating force, causing
the blood poisoning, a secondary injury, followed by another state of
lowered resistance ending in rheumatism and death. In Wansa v. James
town Brewing Company et al.,3 the chain consisted of a rather compli
Prior to the accident the servant had suffered an
This cleared
not due to the employment.

cated set of elements.
attack of

pneumonia, apparently

up but left him in

a

state of lowered resistance.

to the cement floor and received

erysipelas developed,

later

death followed.

In this

and

a

While at work he fell

scalp. A few days
pneumonia resulting in

gap of his

second attack of

we

case

large

a

vulnerating forces
vitality, the powerful sequence of

have at least four

and three consecutive stages of lowered
which proved fatal.

The condition of lowered vitality is not uniform. Now it is diminished
vitality due to an active and progressive disease; now one due to a dormant
pathological condition. Then again such a condition makes the employee
incapable of resisting germs which are harmless while the carrier is
healthy. And finally, there may be a lowered vitality due to the potential
rather than the actual existence of

a

cancer

which after

a

blow

comes

develop, leading to the ultimate disability. Low
ered resistance may, therefore, be defined 4 as that power of the mind or
body which when compared with that possessed by individuals of average
mental or bodily health under like or similar circumstances is less capable
of opposing deleterious influences resulting from any kind of vulnerating
force whether arising out of the employment or not. And such diminished
capacity of resistance does not exist necessarily only at the time the
deleterious influence invades the human mind or body, but also during

into

being and begins

the whole

course

to

and progress of the effects and after-effects of the vul

nerating force and the deleterious influence.
Furthermore, lowered resistance is not only general, but
sidered

trating
so

devitalized is

chest

may be

con

limited to certain organs or systems of organs.
That pene
wounds of the chest cause a lowered resistance of the lung tissue
as

plausible. But even though there is
wall, lowered vitality of the lungs may follow.

German medical authorities

5

no

puncture of the

Research made by
indicates that there may be a "contusion"

pneumonia in which the lung tissue is devitalized in con
In all probability the transformation
sequence of impacts upon the chest.
of the healthy lung tissue into one of lowered vitality enables germs habitu
ally present in the respiratory tract prior to the accident to become virulent
sufficiently to set up a pneumonic inflammation.
This pathological process probably occurred in Murdoch v. New York
News Bureau et al.,6 in which the employee, a lineman, had fallen from
a pole after contact with a charged wire.
On striking the ground his
or

"concussion"

3
4

180 N.Y.

Supp.

694

(1920).

Modified definition from Kolmer's

"Infection, Immunity, and Biologic Therapy
London, 3rd. ed. 1924) p. 119.
6
"Diseases of the Bronchi, Lungs and Pleura," by Frederick T.
Lord, (Lea
& Febiger, Phila. & London, 1925) p. 284.
6
263 Pa. 502, 106 Atl. 788 (1919).
(W.

B. Saunders

Company,

Phila. &

"
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violently came into contact with the chest causing
A
the day and indicating a fracture of ribs.
during
considerable pain
week later pneumonia developed resulting in death.
It is quite possible in the opinion of the writer that not even any
signs of external violence are necessary in order to cause such a devitaliz
ing "regrouping" of the lung tissue. It would also seem reasonable to
believe that an impact upon one side of the chest may cause a pneumonic
condition of the lung of the opposite side, as the lungs are hanging sus
pended in the thorax similarly to bags, bounding and rebounding, when
Thus, where
shaken by coup and counter-coup of blow and chest wall.
the employee, whose hands were slippery with oil, had fallen, and one

knees doubled up and

side of the chest had come into contact with the frame of defendant's
machine, and where it appeared that the force of the blow would be greater
the nearer the employee's body was to the frame, there was sufficient

employment and a pneumonia which
developed two days later, though there was proof that an influenza had
been raging in the vicinity of the place of residence of the employee.7
In Robertson v.
In other cases there is a general lowered vitality.
State Industrial Accident Commission,^ the servant sustained an injury
It may be inferred from 'the
to his leg and later contracted pneumonia.
text of the decision that he contracted blood poisoning which, in turn,
lpwered his vitality as to infections of the respiratory tract.

evidence of causal connection between

The Chain of Causation and the Interpretation of Evidentiary
of Record Constituting Its Elements

Facts

employer's liability is founded upon the doctrine of proximate
In principle, therefore, the sequence in the chain of events
is not broken by the intervention of an act of nature while the primary
The
vulnerating force, its effects and after-effects are still effective.
employer will be held responsible for all damages to the employee, where
there intervenes in a natural and probable manner the act of an uncon
scious instrument such as germs which, upon the soil of lowered resistance
of the tissues, create directly an additional disability in the employee. But
it is not enough to say that the employee would not have contracted the
superinduced disease, if his vitality had not been lowered by reason of
the original injury. The employee must show that the superinduced disease
is not a creature of an agency foreign to the workman's employment,
common to the neighborhood, and introduced from the outside of the em
ployment as a spurious link belonging in fact to a different chain of events
and interrupting the natural and probable course of the original injury.
This calls for an examination into and interpretation of certain evidentiary
facts of record which may be elements of the chain of proximate causation.
The

causation.

The first characteristic indicating a condition of lowered resistance
possible connection with the superinduced disease is the fact

and of its

that the employee had been "apparently in good health prior to the acci
dent." This has been mentioned in a number of cases.9 And while this
7

Delso et al.

8

114 Ore. 394, 235 Pac. 684 (1925).
Larke v. John Hancock Mutual Life Ins. Co. et

9

v.

Crucible Steel Co. of America, 187 N. Y. Supp. 66 (1921).

al., 90 Conn. 303, 97 Atl. 320
Copper Co. of Utah v. Industrial Commission et al, 61 Utah 37, 210
Pac. 993 (1922); Kivish v. Industrial Commission, 312 111. 311, 143 N.E. 860 (1924);
Henderson
Louisiana Power Co., 9 La. App. 475, 121 So. 217 (1928).

(1916);

Milford

v.

,
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fact does not positively exclude a lowered vitality prior to the accident,
nevertheless, absence of signs of ill-health prior to the calamity is some
what persuasive of normal resisting powers of the employee before the
accident happened. Considerable stronger becomes the inference of causal
connection between employment and superinduced disease, where in addi
tion to prior good health the interval between the original injury and the
In Milford
onset of the superinduced disease is comparatively short.
Copper Co. of Utah et al. v. Industrial Commission et al.,10 the employee
became entangled in a rope and was jerked down a slope a distance of
This happened
about eight feet in consequence of which he was injured.
between 2:30 and 3:00

P. M.

At 5:00 P. M.

a

doctor summoned pro

"beginning pneumonia." Although there was
medical expert testimony to the effect that pneumonia would rarely develop
in case of trauma (!) within such a short time, an award in favor of
petitioner was affirmed. Still more convincing becomes the employee's
contention when after the original injury and in addition to the two
evidentiary facts discussed the superinduced disease is shown to have con
sumed but little time during its quick and progressive course to reach
Breslauer Company v. Industrial Commission of Wisthe final stage.
con'sin,11 a case also somewhat more in accord with medical science, is a
good example. The employee had fallen from a ladder while trying to
get a box down from a pile. The following history is instructive because
it shows how apparently insignificant the symptoms may be at the onset.
"He resumed work immediately. The fall occurred Friday, April 21, 1916;
he returned home about 6:30 P. M., went to church in the evening, worked
until quitting time the next day, went to bed that afternoon and remained
there until Monday, went back to work Monday morning, returned home
at noon and again went to bed, got up Tuesday and went to bed Wednesday,
April 26th, and died Sunday, April 30th of pneumonia." The self-control
of this employee during the time of development of the superinduced disease
nounced the condition

as

a

so great as to mislead as to the actual stage of health.
But where
according to medical expert testimony the deceased had had asthma for
several years prior to the accident, had been in poor health and where the
sprain in the lumbar region which decedent had received had not been
sufficient to cause death and had nothing to do with the pneumonia an
award in favor of petitioner was reversed. 12
Other factors may be helpful. Where the secondary disease is located
in close proximity of the seat of the primary injury, it is not unreasonable
to assume that a localized lowered resistance resulted from the
primary
injury and that in consequence thereof the superinduced disease could
have been grafted upon the tissues adjacent to the original
injury. The
focus of the superinduced disease in the vicinity of the
original injury
suggested one uninterrupted chain of events in Larke v. John Hancock
Mutual Life Insurance Company et al.,13 where the
employee was com
pelled to make long trips regardless of the weather conditions. On a
very cold day he sustained frost-bites of his nose in consequence of which

was

10

Supra

11

67 Wis. 202, 167 N.W. 256 (1918).
Springfield Dist. Coal Mining Co. v. Indust. Com. et al, 303 111. 455 ' 135 N E 789

12

note 9.

'

(1922).
13
Supra

note 9.
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erysipelas
of the

of the face set in

petitioner-dependents

resulting in his death.

was

119

An award in favor

sustained.

Light is further thrown upon the chain of events where the investi
gation shows that the original injury does not make such a satisfactory
progress as may be expected under like or similar circumstances in an
otherwise healthy person. This rule finds expression in Anderson v. Fisher
Body Corporation.** The employee's injury consisted of a sliver having
The wound became infected and never healed.
It
run into his finger.
His health
was a running sore up to the time of the employee's death.

gradually declined.

About 7 to 8 months after this accident he had many

his neck and head, and about 2 months thereafter he died. There
ample medical testimony supporting the theory that the continued

boils

on

was

infection had lowered the employee's general bodily resistance so as to
Bethlehem Shipbuilding Cor
render him more susceptible to infections.
poration, Ltd. v. Industrial Accident Commission of California is is a much

stronger

case.

contused wound

It appears that on Friday 26th the employee sustained a
on the great toe of his foot.
He continued to work the

following two days, but had his toe dressed thereafter. The following
day the toe became so painful that the employee had to quit work. He
then undertook to treat the toe himself.
About 6 days after the original
injury a swelling of the face appeared, the symptoms of which became
so alarming that he was removed to a hospital.
The skin surrounding
the toe was in an erysipelatous condition, and there was also development
of erysipelas of the face.
Two weeks after the primary injury the em
ployee died from septicemia. It was held that the fact that the infection
of the toe having reached decedent's face, thus causing septicemia, did
not as a matter of law break the chain of causation, but that, if an em
ployee under such circumstances conducts himself in attempting to treat
the toe, as would a reasonably prudent person in his situation, the com
mission would be entitled in finding that the original injury continued to
the fatal end, even though the employee innocently aggravated his primary
trauma.
Similar

following the original injury
disability. In a Louisiana case l!>
decedent had been a vigorous young man prior to his accident.
While
clearing a right of way for his employer he was wounded by an axe above
his eye, penetrating through the outer table of the skull.
A few hours
thereafter he developed fever, became seriously ill, the illness continuing
To this class of cases belong
up to the time of his death from pneumonia.
also those in which the employee has been taken to the hospital because
of his having steadily grown worse since the primary trauma was inflicted.
Two cases are in point. In Weller et al. v. Turnerized Roofing Co. et a.Z.,117
the employee, deceased, had been injured by reason of a fall from a build
ing upon which he had been working. The fall was serious. Nevertheless
he attempted to work on the following two days.
He continued to walk
for about four days after the accident.
When the condition had become
worse and fever had developed, he was hospitalized on advice of his
persists

14
16
16

17

principles apply

where fever

up to the time of the ultimate

239 Mich. 506, 214 N. W. 938 (1927).
181 Cal. 500, 185 Pac. 179 (1919).

Henderson v. Louisiana Power Co., Supra note 9.
14 La. App. 150, 129 So. 443 (1930).
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The employee died about two weeks after the accident.
medical expert testimony that either the fall or the subsequent
condition of lowered vitality due to the fall had proximately caused the
was awarded and affirmed by the review
death.

treating physician.
There

was

Compensation

employee's
ing court.

In the other case.is the servant was buried under a fall of
coal so that it took two men to rescue him. The "company doctor" testified
amongst other things that the chest was bruised, and that the injured man

during all the time of over six weeks while under his care had continued
cough and spit blood and had not improved. The doctor also stated that
at that time the patient's vitality had been low, and that he had grown
It was
weaker and weaker until he finally had to be taken to a hospital.
held that the influenza pneumonia which the injured employee contracted
while hospitalized was due to the employment.
On the other hand, normal progress of the original injury toward
recovery would seem to prove that the superinduced disease had been
the product of an independent intervening cause.
However, the recovery
In Gergstrom v. Industrial Commission
must be real, not only apparent.
et aZ.,19 the employee had received an injury to his ankle which necessitated
His foot was kept in a cast. It seemed that the wound was
an operation.
healing normally so that the employee was able to walk around when the
weather was pleasant. There was evidence that while he was discharged
from the hospital, but still under medical treatment, an ulcer developed
on the ball of the foot and also some pimples on the outer side of the leg.
A short time before the employee's death a large abscess appeared on the
back of the neck.
On the day preceding his death the patient had taken
a ride in an automobile, and later had retired to bed, having had an
The following morning he called his wife saying that
uneventful night.
to

he wanted to

When she

spit.

her shoulder and he

came

dead.

to his

assistance, his head fell

over

A

post-mortem was performed, and the
autopsy-surgeon pronounced death as due to general sepsis and pneumonia,
and that both diseases had been due to the primary injury.
A case of
real recovery is presented in Morgan v. Philadelphia & Reading C. & I.
Co.,20 where the servant had sustained some slight injuries consisting of
bruises of the chest when a team he was driving fell over the edge of a
bridge, precipitating him into the water. He died about six weeks later
from pneumonia.
It was shown that deceased had worked the remainder
of the day of the accident until 10 o'clock in the night.
The next day
he was treated for a cold and stayed home for about five days.
Then he
resumed work acting both upon his own judgment and the advice of his
doctor who was of the opinion that the patient had returned to normalcy.
Twenty-two days he worked, and thereafter called in the doctor again
who diagnosed the case as bronchitis and pleurisy, which grew steadily
worse ending in a fatal pneumonia.
It was conceded that the
pneumonia
had not been

was

traumatic

one.
But it was claimed that the
employee had
condition of lowered resistance
indirectly due to the
blow against the chest received at the time of the accident.
The higher

died by

a

reason

of

court found to the

a

contrary and reversed the award in favor of dependents.

18

Kivish et al.

19

286 III. 29, 121 N.E. 195

(1918).

!�

273 Pa. 255, 116 Atl. 891

(1922).

v.

Industrial Commission et al.,

Supra

note 9.

NOTES

If

one

contrasts the Morgan

case
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with Folts

v.

rectness of the decision in the former becomes

The
In

Robertson et

al.,2i the
quite obvious.

cor

Hospital Cases

examining the question of liability of the employer in

cases

in

which the injured workman sustains a further disability by reason of a
superinduced disease while in the hospital four different possibilities are
The

superinduced disease

(1) is in reality a pre-existing
aggravation after the original
injury and by reason thereof; (2) is a disease which commonly follows
conditions of lowered resistance due to accidents or injuries: pneumonia,
erysipelas, general sepsis; (3) is a disease which is commonly brought upon
the patient after hospitalization by reason thereof and because of contact,
direct or indirect, with other patients suffering from such disease.
It is
usually not caused by germs as a part of the normal flora of the skin or
mucous membranes of the patient: cholera, typhoid fever, small-pox, and
so on; (4) is a disease which is usually not contracted inside of hospitals
such as gonorrhea, syphilis, malaria, etc.
As a rule of general application all these diseases superinduced after
the accident due to the employment and while the employee is in the
hospital are links of the chain of causation by reason of the employment
which are produced by germs already inside of or on the outside of the
employee's integument and body before the accident happened, and which
become pathogenic by reason of the condition of lowered resistance due
to the primary injury.
All other diseases are prima facie "hospital dis
eases" i. e., contact diseases and caused by an independent and intervening
agency, for which the employer is not liable.
Thus, in a New York
case,22 deceased while in defendant's employ received second and third
degree burns. He was immediately removed to a hospital. He made an
uneventful recovery.
The patient
The wounds never became infected.
was discharged, but immediately returned to the hospital with symptoms
of what was later diagnosed as typhoid fever from which he died.
Med
ical testimony was to the effect that burns could not produce typhoid
fever, except that the disease could be contracted by the patient while
hospitalized. One physician testified that the burns might have been a
contributing cause of decedent's death because of his lowered vitality due
to the burns.
In refuting the claim of causal connection between the
typhoid fever and the employment, the reviewing court said: "It has
not been held, and we think it is going too far to hold, that an employer
is liable for every disease a man contracts while in the hospital after he
has been injured. Some causal connection must be established by compe
tent proof that the injury or death through such disease naturally and
unavoidably resulted from the industrial accident. There have been cases
of pneumonia and tuberculosis, where the evidence has disclosed that the
germs of those diseases are always in the body, and that those germs
more successfully attack the body after a serious accident; that the body
encountered:

disease which became manifest because of

21

177 N. Y.

22

Carr

v.

Supp.

34

(1919).

Dormer Steel Co., 201 N. Y.

Supp.

604

(1923).
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fruitful soil for their multiplication and successful attack
body because of the accident. In such cases the disease of
pneumonia and tuberculosis are set up in the body because of the weak
ened condition due to the accident, and the accident becomes the proxi
In such cases we
mate cause of death from pneumonia or tuberculosis.
have been able to see that the Industrial Board could fairly infer from
all the facts in the case that death was directly caused by an industrial
accident."
In Mossop v. Mossop,23 the same principles we're followed.
The employee contracted scarlet fever after having sustained an injury
to his thumb necessitating hospitalization.
becomes

more

the

upon

An

Interpretation of the Taylor Case

Taylor case 24 the medical expert testimony was that the shock,
injuries, the anaesthetic and the operation, all taken together, had
lowered the employee's system so much that the strokes of apoplexy had
Two possibilities offer themselves for
been proximately caused thereby.
The decedent had suffered a severe injury to his hand
consideration.
The blood vessels had become clogged
and parts of it had been severed.
It is plausible to assume that some portions of the
up by the wounds.
clots had detached themselves at some time from the injured blood ves
sels and had gone into the general circulation.
Then, they land in arter
ies of the brain too narrow to permit further passage, thus causing a shut
ting off of the blood supply and subsequent softening of the brain, an
apoplectic condition. This state of detachability of such portions of the
In the

the

would have constituted the

clots

condition

of lowered

resistance.

The

secondary vulnerating force which ushered in the separation of the por
tions of such clots was unknown.
But it was intrinsic, a vulnerating
force within the body originated by the primary injury.
There is the other alternative.
resistance is

In this

case

the condition of lowered

mixed one, general and local.
The employee had been
61 years of age at the time of the calamity.
It is reasonable to assume
that the arteries of the brain had become hardened, their lumen contracted,
a

and their walls roughened.
dent a pre-existing disease.

They had been diseased prior to the acci
They were liable to formation of blood clots
within their lumen whenever a general state of weakness should overcome
the employee.
The secondary vulnerating force in such a case is usually
some effort, mental excitement, emotional shock, a fright, which induces
�

such

a

state of weakness of the heart

rent in the

cerebral arteries.

It is not always

as

to lead to

a

stasis of the

cur

A stroke of

possible

to

apoplexy takes place.
ascertain the origin and characteristics

secondary vulnerating force in either of these chains of events dis
cussed.
But even though; as long as medical science is able to demon
strate that such indefinite secondary vulnerating force logically belongs

of the

to

the events which flowed from the

tional sequence, the

employer

cannot

employment in
liability.
Kurt

23

108 Conn. 148, 142 Atl. 739
note 1.

24

Supra

*

Member of the Bar of

a

natural and

escape

(1929).

California; Los Angeles.

Garve,

M. D.*

ra
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RECENT DECISIONS
AGENCY

�

Presumption Created by Tags

on

Automobile.

The plaintiffs, Simmons et al., sued the defendant, a firm of automobile
dealers, for personal injuries received in collision between the plaintiff's
automobile and an automobile owned by the defendant and operated by
its

employee, alleged

to have been

acting within the course of his employ
plea admitted ownership of the car and the fact
that the driver thereof was its employee, but denied that the latter was
acting in the course of his employment at the time of the accident. At
the trial the plaintiff proved that defendant's automobile bore dealers'
tags issued to the defendant by the District of Columbia; that by regula
tions then in force in said District said tags could not lawfully be used
by the defendants except on automobiles held for sale or demonstration.
The defendant's

ment.

The defendant then moved for

plaintiff had failed
used

to show

a

directed verdict

on

the ground that the

that the defendant's automobile

was

being

the business of the

defendant, or that the driver thereof was
acting in the course of his employment, at the time of the accident. The
lower court overruled the defendant's motion, and the jury found for the
plaintiff. The United States Court of Appeals for the District of Columbia,
affirmed the judgment rendered in the lower court. Held, the fact that the
automobile was owned by the defendant and bore dealers' tags issued to
it, which tags could not lawfully be used except on automobiles held for
sale or demonstration purposes, raised the presumption that the driver
was acting as defendant's employee within the scope of his employment
when the accident occurred.
Simmons et al. v. Brooks, 72 F. (2d) 86
(App. D. C. 1934).
This decision is in accordance with the general rule that where a person
operating an automobile is the agent of the owner he is presumed to be
engaged in the master's business and acting within the scope of his employ
ment. Louis v. Johnson, 146 Md. 11, 125 Atl1. 895 (1912) ; Mehan v. Walker,
97 N. J. 304, 117 Atl. 609 (1922) ; Randolph v. Hunt, 41 Cal. App. 739, 183
Pac. 358 (1919). This presumption is particularly strong where the car
in question bore the owners dealers' tags.
Coates v. Commercial Credit
Co., 310 Pa. 330, 165 Atl. 377 (1933) ; Buchholz v. Kastner, 213 N. W.
329 (Wis. 1927).
However, the mere presence in employer's automobile
of catalogues and "literature" relating to articles manufactured and sold
by the employer does not create the presumption that at the time of the
accident the salesman driving the car was engaged in the employer's
on

business,
it

was

where the automobile did not have any sign on it indicating that
by the employer or that it was a business car. Deater v.

owned

Penn Mach.

Co., 311 Pa. 291, 166 Atl. 846 (1933).
Some state courts raise this presumption of the driver's agency on
proof of ownership alone. Ferris v. Sterling, 214 N. Y. 249, 108 N. E.
406 (1915) ; West v. Kern, 89 Ore. 247, 171 Pac. 413 (1918) ; Birch v.
486, 133 Pac. 1020 (1913). Other states not only
proof of ownership, Matulis v. Gans, 107 Conn.
562, 141 Atl. 870 (1928) ; Spencer's Adm'r v. Fisel, 254 Ky. 503, 71 S. W.
(2d) 955 (1934) ; Trombley v. Stevens-Duryea Co., 206 Mass. 516, 92 N. E.
764 (1910) ; but require in addition to proof of ownership and of the fact

Abercrombie,
refuse to do

74 Wash.

so

on

mere
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the agent of the owner, that the driver be shown
acting within the scope of his employment at
the time of the accident.
Goodman v. Wilson, 129 Tenn. 464, 166 S. W.
that the driver

affirmatively
752

(1914).
While

Bennett
the

was

to have been

v.

person

it

is

necessary

258 N.

Nazzara,
in

whose

name

highway department is
191 Mass. 439, 78 N. E.

the
98

ownership be established,
(1932) ; it is presumed that
state
an automobile is registered with the
owner thereof.
Commonwealth v. Sherman,

that
Y.

defendant's

Supp.

828

(1906).

Where the driver is the defendant's chauffeur and the

car

to the

defendant, it is usually presumed that the automobile

driven

on

belonged
being

was

the defendant's business at the time of the accident.

Fach

v.

173 N. E. 245

(1929) ; Nattans
v. Cotton, 150 Md. 466, 133 Atl. 270 (1926) ; Glassman v. Harry, 182 Mo.
App. 304, 170 S. W. 403 (1914) ; Burger v. Taxicab Motor Co., 66 Wash.
676, 120 Pac. 519 (1912). Other states, however, require affirmative proof
of the fact that the chauffeur was acting in the scope of his employment.
Slaughter v. Holsomback, 147 So. 318 (Miss. 1933) ; Hartnett v. Gryzmish,
218 Mass. 258, 105 N. E. 988 (1914).
Where the car is being driven by a member of the family of the
owner, the owner's liability is usually based upon the so-called "Family
car Doctrine."
Birch v. Abercrombie, supra; Griffin v. Russell, 144 Ga.
275, 87 S. E. 10 (1915) ; King v. Smythe, 140 Tenn. 225, 204 S. W. 296
(1918). The doctrine is not applied in many states. Van Blaricom v.
Dodgson, 220 N. Y. Ill, 115 N. E. 443 (1917) ; Watkins v. Clark, 103
Kan. 629, 176 Pac. 131 (1918).
All the foregoing presumptions are, of
course, rebuttable. Fiocco v. Carver, 234 N. Y. 219, 137 N. E. 309 (1922) ;
Simmons et al. v. Brooks, supra; Musachia v. Jones, 65 Cal. App. 283,
223 Pac. 1006 (1924)
For an exhaustive discussion of the question presented by the present
case see Fegan, Presumption Versus Proof in Automobile Highway Acci
C. V. S.
dents, 22 Geo. L. J. 750 (1934).
Canton Yellow Cab

Co.,

36 Ohio

App. 247,

.

BANKRUPTCY

�

Courts

�

Constitutional Law.

The mortgagor, now a bankrupt, petitioned the U. S. District Court
permanently stay further proceedings in a mortgage foreclosure suit
instituted in a state court of Maryland. The sale of the property had been
decreed, and made, for an amount approximately sufficient to retire the
principal of the mortgage with interest, and to pay the expenses of the
This sale had not, however, been finally ratified by the court. The
sale.
petitioner invoked the authority of section 75 (s) (Sen. Rep. No. 3580, 73rd
Cong. 2d Sess.) of the Bankruptcy Act [30 Stat. 544 (1898), 11 U. S. C.
� 1 et seq. (1926)] entitled, "Agricultural Compositions and Extensions."
This recent addition to the Bankruptcy Act provides in effect that a bank
ruptcy court, in agricultural composition and extension proceedings in
which a secured creditor has objected to a resale to the debtor of the
mortgaged property which has vested in the trustee on the debtor's pay
ment of the appraised value of the land in installments over a six year
period in accordance with the provisions of section 75 (s) (1-6), supra,
"shall stay all proceedings" for a period of five years during which time
to

RECENT DECISIONS

the debtor shall retain

possession

of the

125

mortgaged land under the control

the payment of a reasonable annual rental ; at the expira
tion of which time and upon the payment to the mortgagee of the appraised
value of the land, he shall receive the title unencumbered by the mortgage.
of the

court,

on

, supra, is unconstitutional because it violates the
due process clause of the Fifth Amendment to the Constitution, in that
it provides for changes which are material and prejudicial to the rights

Held, that section 75 (s)

of the creditor mortgagees of farmer debtors.
665 (D. C. Md. 1934).

In

Bradford,

7 F.

Supp.

principal case resists the application for a stay
(1) the jurisdiction of the state court having
attached in the foreclosure proceedings, this court may not lawfully inter
fere therewith, and (2) subsection (s) (7) of section 75 of the Bank
ruptcy Act, supra, is unconstitutional and, therefore, the relief prayed
for may not validly be granted to the farmer debtor.
The first proposition advanced by the creditor is sound under the law
governing the administration of bankruptcies as they are traditionally
known. The rule as stated in In re Hurlock, 23 F. (2d) 500 (D. C. Md.
1928) is as follows: "It is well settled that if a suit in a state court to
foreclose a mortgage is commenced before a petition in bankruptcy is fifed
against the mortgagor, it may be prosecuted in the state court without
Other cases supporting this
interference from the court of bankruptcy."
doctrine are Eyster v. Graff, 91 U. S. 521 (1875) ; Ft. Dearborn Bank v.
Smalley, 298 Fed. 45 (C. C. A. 8th, 1924) ; Stratton v. New, 283 U. S. 318
(1931). However, this rule does not obtain when a federal court, by
virtue of its direct supervisory control over the court whose process has
first acquired jurisdiction, or by some superior jurisdiction in the premises,
acquires exclusive jurisdiction by a congressional enactment. Buck v.
Colbath, 3 Wall. 334 (1865) ; Covell v. Hyman, 111 U. S. 176 (1883) ;
Gross v. Irving Trust Co., 289 U. S. 342 (1933) ; In re Weissbaum, 2 F.
Supp. 967 (N. D. Cal. 1933) ; In re Collier, 4 F. Supp. 700 (S. D. N. Y.
1933). By subsections (o) and (s) (7) of section 75 of the Bankruptcy
Act, it is provided, by a self-executing provision, that the proceedings
therein mentioned (including mortgage forclosure sales) pending in any
court shall be stayed "except on petition made to and granted by the judge
after hearing and report by the conciliation commissioner," and this pro
hibition is restricted to the time prior to the final disposition of the property
by the court. Therefore, the court reasoned, since the sale had not been
ratified, except nisi subject to the filing of exceptions, the title to the
property remained in the mortgagor, subject of course to the consequences
of the mortgage [Whitely v. Whitely, 117 Md. 538, 84 Atl. 68 (1912)],
this proceeding should not be maintained unless section 75 (s) (7) of
the Bankruptcy Act, supra, which authorizes the stay be unconstitutional.
In re Compton, 7 F. Supp. 676 (D. C. Md. 1934)
A further contention of the mortgagee, urged with a great deal of
weight, is that section 75 of the Bankruptcy Act as amended by the Act
of June 28, 1934, does not deal with "the subject matters of bankruptcies,"
nor with any other
subject over which Congress is given legislative control,
and is, therefore, unconstitutional.
United States v. Cruikshank, 92 U. S.
542 (1875).
The court in the instant case admits that the procedure
provided for by section 75 (s) (7), supra, is "novel and without precedent
of

The mortgagee in the
for that,

re

proceedings

.
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our

bankruptcy legislation."

However, Judge Chestnut states, "I

am

not able to say that the provision made therein is clearly not sufficiently
germane to the subject of bankruptcies to be within the proper limits

of the power conferred by the Constitution on Congress so far as the
matter itself is concerned."
Thus, this extension of the historical

subject

field of

bankruptcy matters does not conclude the question of whether or
subject matter of this particular piece of legislation is fairly
relative to the subject of bankruptcies. By Art. 1, � 8 of the Constitution,
Congress is endowed with plenary power to create bankruptcy laws, and
the fact that since the enactment of the first Bankruptcy Act [2 Stat. 19
(1800)], through the successive enactments [5 Stat. 440 (1841) ; 14 Stat.
517 (1867); 30 Stat. 544 (1898), 11 U. S. C. � 1 et seq. (1926)], until
the sequence of recent amendments to the Act of 1898, supra, it has seen
fit to use only part of that power, does not preclude it from exercising
the whole of the power granted whenever the occasion to do so is presented.
In re Landquist, 70 F. (2d) 929 (C. C. A. 7th, 1934).
The remaining constitutional objection to the enactment is that it
not the

violates the due process clause of the Fifth Amendment to the Constitution
provides that no person shall be "deprived of life, liberty or property

which

without due process of law."
It might here be stated that Congress, in acting upon the subject of
bankruptcies, is not subject to the same constitutional limitations as when
it deals with other matters which affect the contractual

relationship

of

debtor and creditor.

The grant of power to establish Uniform Bankruptcy
force, implied the impairment of contracts, for legisla

Laws, of its own
tion on the subject of bankruptcies anticipates the discharge of the debtors
obligations. Hanover Bank v. Moyser, 186 U. S. 181 (1907) ; In re Chicago,
R. I. & P. Ry. Co., 72 F. (2d) 443 (C. C. A. 7th, 1934). Thus, the legis
lature having express authority to legislate upon the subject of bank
ruptcies, it is the sole judge of the means of effuctuating such a purpose,
so long as no violence is done to the provisions of the Constitution.
The
means however, must be justifiable, and it is no objection that Congress
has divided debtors into classes, for in so doing it is acting within the
scope of its power. In re Chicago, R. I. & P. Ry. Co., supra.
It cannot be doubted that by the addition of subsection (s) (7) to
the Bankruptcy Act, Congress has affected changes which are material
and prejudicial to the mortgagee creditors of the farmers.
The admitted
purpose of the new subsection is to "scale down existing farm indebted
present value of his property." It prevents the secured creditor
proceeding against his debtor, under the existing laws, for a period
of five years.
The debtor is allowed to retain possession of the property
for five years, and is given the option of paying the reduced amount of
his secured debt at any time during that period.
In effect the property
ness

to the

from

of the creditor is sold to the debtor for

an amount which the former had
The court considered the situation as not unlike that
of "taking private property for private use," and concluded that
Congress
under the guise of enacting a bankruptcy law had acted in a manner
no

part in fixing.

"subversive to the most fundamental

and,
In

re

principles

of the social

compact,"

specifically, violates the Fifth Amendment to the Constitution.
Dillard, Fed. Cas. No. 3912, at 703 (E. D. Va. 1873) ; Gunn v. Barry,

more
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15 Wall. 610

(1872)

; Missouri
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Pacific Railroad Co.

v.

Nebraska, 164 U. S.

Henandez y Morales, 230 U. S. 139 (1912).
It is contended that the well known "Rent Cases" justify this amend
These were decisions which established the
ment to the Bankruptcy Act.
403

(1896)

; Ochoa

v.

principle that a reasonable state moratory law might be enacted for the
period of a legislatively declared emergency. Block v. Hirsch, 256 U. S.
135

(1921); Levy Leasing Co.

v.

258 U.

Siegel,

S. 242

A Con

(1921).

statute similar to those upheld in the last cited cases was
sanctioned in the case of Marcus Brown Holding Co. v. Feldman, 256 U. S.
135 (1921).
However, there is no authority for inferring that the prin

gressional

ciples established by these

cases

extends

to

acts

of

Congress,

for

the

doctrine enunciated therein was based upon the police power of the states,
and in one instance, the Marcus Brown Holding Co. case, supra, involved

police power exercised over the District of Columbia by Congress; but
Congress has no such power over the various states. Tenth Amendment
to the Constitution; Hammer v. Dagenhart, 247 U. S. 251 (1918) ; Bailey v.
Nor does the more recent
Drexel Furniture Co., 259 U. S. 20 (1922).
case, Home Building and Loan Assoc. v. Blaisdell, 290 U. S. 398 (1934),
apply to the instant case, unless by analogy, and there were importantdifferences in legal effect between the Minnesota moratory law, and the
statute questioned in this instance.
By the former there was no scaling
down of the debt, or partial cancellation of it, and furthermore the
Minnesota statute was limited to two years and one month, and was not

the

arbitrarily fixed

at

all, but

was

could be terminated before the

determinable at the court's discretion and

expiration of

two years if conditions

war

ranted it.
The importance of this decision, so far as emergency legislation is
concerned, lies not in the fact that section 75 (s) (7) supra, was held to
have been in violation of the due process clause of the Fifth Amendment,
,

but rather

Congress
tion.

in

It would

whether

the

refusal of the court

seem

that the most

Congress had impinged

tion, but whether

its act

was

power, contained in Art.

1, �

of the Court in the

sustain

the

contention

that

principal

upon

process clause of the

12 Wall. 457

� 8, of the Constitu
serious question presented was not

a

specific inhibition

of the Constitu

within the scope of a particular grant of
8.
And it appears that the dual holding
case

�

proper limits of the power conferred

Cases,

to

had exceeded its grant of power in Art. 1,

that the amendment is within "the
on

Fifth Amendment

Congress," and violates the due
is inconsistent.
Legal Tender

�

(1870).
E. B.

BANKS AND BANKING�Creation of Trust Relationship.
For some time before the appellant bank failed,
and tax collector of Alcorn County, Miss., had been

Meeks, the sheriff
carrying his cur
rent account with the appellant bank, the duly designated depository of
the county. On October 24, 1931, the account was overdrawn $232.31, but
collections came in steadily thereafter and on November 19, when the
bank closed, it showed a credit balance of $7,074.45.
Meeks, being un
able to settle with the county, the appellee, his surety, did so, and, as
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equitable and conventional subrogee, brought this suit against the re
ceiver, claiming that the deposits are trust funds. The question here is
whether section 2914 of Miss. Code Ann. (1930) undertakes to, and in
effect does, prohibit, and make wrongful, deposits of sheriffs' and tax
collectors' current accounts in national banks, and therefore, true trust
funds, or whether it merely undertakes to, and does, as to state banks,
effect a preference of this kind for public deposits, in liquidation pro
ceedings, by charging all the assets of the bank with a general prefer
ential lien.
Held, that valid as the statute is when applied and limited
to the liquidation of state banks, it cannot be given effect in the liqui
dation of national banks.
To do so would create an illegal preference
not permitted under the National Banking Acts.
Section 2914 does not
operate to make the funds in question trust funds. Webster v. U. S. Fidelity
& Guaranty Co., 71 F. (2d) 475 (C. C. A. 5th, 1934).
The purpose of this Mississippi statute, as construed by the courts,
is to do away with the necessity for the tracing which is implicit in the
trust fund theory, and to substitute for the right to follow funds de
posited contrary to law, if such can be traced, a general preferential
right in favor of the public on all bank assets, thus securing public de
posits on liquidation, and impliedly authorizing them to be made. Com
mercial Bank v. Hardy, 97 Miss. 755, 53 So. 395 (1911).
There is no
statute prohibiting a public officer from depositing funds in a bank, nor is
there any statute prohibiting him from contracting for interest, provided
he has done what he ought to have done, i. e., contracted therefor in the
state's name. Adams v. Williams, 97 Miss. 113, 52 So. 865 (1910). Since
the Mississippi statute of 1930 in question recognizes the practice of
sheriffs and tax collectors of depositing their funds in banks, Commer
cial Bank v. Hardy, supra, and inasmuch as they have not been de
posited in contravention of the statute in a national bank, it therefore
eliminates the element of the trust fund, and places the account as a
general claim, and not as a preferential claim on the funds in deposit.
Webster v. U. S. Fidelity & Guaranty, supra.
In general, although the relation between the bank and its depositors
is that of debtor and creditor, the money which is deposited, if held by
the depositor in a fiduciary capacity, does not change its character by
being placed to his credit in his bank account. Central National Bank
v. Conn. Mut. Life Ins. Co., 104 U. S. 54 (1881).
If the bank has notice
of the trust character of the funds, it will be deemed to hold them as
trustee and be liable to account therefor to the beneficiaries.
Boyle v.
Northwestern Nat. Bank, 125 Wis. 498, 103 N. W. 1123 (1905).
A re
ceiver of a bank, in which a fund is deposited, cannot be required to re
pay it in preference to the claims of the other creditors, unless the trust
fund may be identified or traced into some other specific fund or property.
Philadelphia Nat. Bank v. Dowd, 38 Fed. 172 (E. D. N. C. 1889).
Where public funds are wrongfully deposited in a bank, which has
knowledge of the character of the funds, they are impressed with a trust,
and if such funds can be traced into the hands of the receiver, or if the
assets in his hands have been increased by such deposits, such assets
will be subject to such trusts, and the claim therefor will be entitled to
a preference out of the assets.
Board of Commissioners of
Crawford Co.
v. Strawn, 157 Fed. 49
(C. C. A. 6th, 1907) ; Myers v. Board of Edu
cation of Clay Center, 51 Kan. 87, 32 Pac. 658 (1893).
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In the absence of

statute

creating
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preference, therefore, public
a preference, if such de
posits were authorized. Otis v. Gross, 96 111. 612 (1880). In order for
public funds to be entitled to a preference from the receiver or assignee
of an insolvent bank, who holds them, they must have been deposited
therein in absence of authority and contrary to law.
City of Sturgis v.
Bank, 38 S. D. 317, 161 N. W. 327 (1917). This statement of the law has
been excepted to by some jurisdictions, which hold that the several states
of the Union succeed to the common law perogative right enjoyed by the
crown of Great Britain of having its claims paid in preference to the
debts of others. Hancock County v. Hancock Nat. Bank of Sparta, Ga., 67
F. (2d) 421 (C.
A. B. 0.
C; A. 5th, 1933).
a

funds, deposited generally,

are

a

not entitled to

BANKS AND BANKING�Preferred Claims�Trust Funds� Equity Rule.
Edisto

The

requested by

National

Bank,

as

him to transfer certain

co-executor

deposit

with

the

appellee,

was

accounts of the testator to

department of the above mentioned National Bank, and was
Subsequently the Bank became insolvent
and it was discovered that no transfer had been made the Bank justifying
its failure to transfer on the ground that withdrawal of such amount was
forbidden without ninety days notice.
The Circuit Court of Appeals re
versed the ruling of the lower court in favor of the appellee. Held, that
under the facts of the case there was no trust impressed on the assets
of the appellant National Bank in favor of the estate of the appellee's
testator.
Edisto National Bank v. Raymond Bryant, 72 F. (2d) 917
(C. C. A. 4th, 1934).
The banking laws of the Federal government [40 Stat. 968 (1918),
12 U. S. C. 248-K (1926)] require national banks acting in a fiduciary
capacity to segregate all assets held in such capacity from its general
assets and provides that funds deposited or held in trust "awaiting invest
ment" shall be carried in a separate account and shall not be used by
the trust

advised that this had been done.

�

the bank in the conduct of its business unless it shall first set aside in
its trust department, United States bonds or other specified securities
upon which the owner of the funds shall have a lien in the event of failure
of the bank. The lower court was of the opinion that, upon the qualifica

tion of the Bank as executor, the duty devolved upon it under the above
statute to segregate and invest the funds held by it in a fiduciary capacity;

and, regarding that as done which ought to be done, the court granted
a preference in the amount of the
savings deposit which was not trans
ferred by the Bank as security to its trust department in accordance with
the terms of the above statute.
This court reversed the lower court
were

not

subjected

(a) there

to

a

on

two

grounds: First,

trust in favor of the estate for the

the assets

reason

that,

failure to show that the Bank received in trust an "identi
fiable res" with respect to which a trust could be declared, and (b) the
appellee failed to trace into the hands of the receiver any fund subject
to

was a

trust

or

to show that the assets in the hands of the receiver

augmented

as

the result of

a

maxim of

a

conversion of the trust funds.

equity applied by the lower

court

were

Second, the

should not be entertained
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where in fact funds

were

not

segregated in accordance with the terms
employ such fiction would

of the statute above referred to and where to

unduly impair the rights of the creditors of the Bank.
This case is anomalous from the wealth of other cases dealing with
preferred claims in that it is the first time a Federal court has qualified
that maxim of equity above stated in its application to section 248-K of
Title 12 of the United States Code.

general
Camp v.
exception (among

Federal courts clothed with equity jurisdiction accept as
equity regards as done that which ought to be done.

rule that

a

Boyd, 229 U. S. 530 (1913). In the past, however, one
others) has been recognized. Equity, in dealing with a national bank as
a going concern, will consider that it had done what it should have done,
American National Bank v. Miller, 229
and hold it to the consequences.
U. S. 517 (1913). But the exception manifests itself when a Federal court
is dealing with the distribution of the assets of an insolvent national bank
and with the requirement of ratable distribution to all the claimants accord
ing to the Federal statute involved. 13 Stat. 114 (1864), 12 U. S. C. 194
(1926). In such cases a more stringent adherence to what was actually
done is proper.
Wisdom v. Keen, 69 F. (2d) 349 (C. C. A. 5th, 1934).
The great majority of the state courts are not obeisant to the position
of the Federal courts, and in cases dealing with the establishment of
preferential claims against insolvent banks they hold implicitly to the
maxim that equity regards as done that which ought to be done, and
recognize no exceptions. Federal Reserve Bank v. Peters, 139 Va. 45, 123
S. E. 379 (1924) ; Bank of Poplar Bluff v. Millspaugh, 313 Mo. 412, 281
S. W. 733 (1926).
The Edisto case marks the decided tendency of Federal courts to dis
regard legal fictions which operate to prevent the distribution of assets
of insolvent national banks ratably among all claimants, and is also indica
tive of the trend of Federal courts to adopt a strict construction in the
application of statutes which purport to confer upon national banks the
power to secure one depositor over another through the pledging of the
assets of the bank.
In this respect the Circuit Court of Appeals may
have been influenced by the recent cases of City of Marion v. Sneeden et al.,
291 U. S. 262 (1934), and Texas & Pacific Ry. Co. v.
Pottorff, 291 U. S.
245 (1934).
W. V. O'C.

CONFLICT OF LAWS�Divorce� Remarriage.

Being the party guilty of adultery in a divorce proceeding in the
Columbia, plaintiff was prohibited from remarrying under a
provision in the Code of the District of Columbia [D. C. Code (1929),
T. 14, � 63], which provides "that in such case the innocent
party only
Plaintiff went to Florida where she married the deceased,
may remarry."
a
marriage valid under Florida law; subsequently they became domi
District of

ciled in Virginia where a divorce was obtained a mensa et thoro with an
award of monthly alimony to the plaintiff.
Upon the decease of the hus
band of this second marriage, the plaintiff widow seeks to enforce her
dower rights and recover the unpaid alimony in the District of Columbia
wherein the property of her deceased husband is located
The trustees
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of the estate defend, saying that the plaintiff widow cannot enforce in
the District of Columbia rights obtained in another jurisdiction contrary
to the statutes of the former.

The Court of

Appeals reversed

a

decree of

Plaintiff
the District of Columbia Supreme Court in favor of plaintiff.
brings certiorari to the Supreme Court of the United States. Held, that a

marriage valid in the jurisdiction wherein solemnized is valid in all other
jurisdictions unless polygamous, incestuous, or otherwise declared void
by statute. But an enactment merely prohibiting the remarriage of a per
son, has only territorial effect and does not void the marriage solemn
ized in another jurisdiction in conformity with the laws of the latter. As
such, all the rights inherent to said foreign marraige are enforcible in
the District of .Columbia, to-wit, dower and unpaid alimony.
Loughran
v. Loughran, 292 U. S. 216 (1934)
This case exemplifies the axiomatic rule of conflict of laws that a
.

marriage is to be judged according

to

the laws of the locus contractus,

provided it be within the public policy of the jurisdiction where recogni
tion is sought. One of the first American cases on this point is Inhabi
tants of Medway v. Inhabitants of Needham, 16 Mass. 157 (1819) in
which Massachusetts recognized a marriage celebrated in Rhode Island,
which would have been void had it been solemnized in Massachusetts due
In Dumarsely v.
to a statute against miscegination in the latter state.

Fishly, 10 Ky. 368 (1821), Kentucky recognized a marriage as valid which
was performed in Indiana according to the laws of that state, but not in
compliance with the Kentucky regulations. Likewise, Stevenson v. Gray,
56 Ky. 154 (1856) involving a prohibitory statute against consanguinity,
though too remote to be against public policy. A recent case on the point
is Wheelock v. Fraewold, 66 F. (2d) 694 (C. C. A. 8th, 1933).
The Re
statement of the Law of Conflicts [(Am. L. Inst. 1934) � 130] confirms
the holding of the present case, that a marriage valid in the jurisdiction
wherein solemnized is valid everywhere (unless contrary to public policy)
even in a jurisdiction that has a prohibitory statute against said mar
riage, and which would have made the marriage void if performed within
its jurisdiction, for its effect is solely territorial, unless otherwise pro
vided for.

merely prohibitory, but declaratory of abso
marriage is not recognized. Such is a
Tennesse statute which reads : "Where a marriage is annulled, the parties
may remarry; but a defendant guilty of adultery shall not marry the
particeps criminis during the life of the other spouse." [Tenn. Ann. Code
(Williams, Shannon, Harsh 1932) � 8452]. A marriage in violation of said
statute was decreed void by a Tennessee court in the case of Owen v.
Bracket, 75 Tenn. 350 (1881), for its purpose is not to prohibit the mar
riage, but to void it. It is worthy of note that the above statute dis
criminating against the particeps cnminis is almost unknown in America,
It exists
with the exception of Tennessee, and probably, Pennsylvania.
in Scotland (1 Fras. Dom. Rl. 82) being introduced from the Canon law,
though it has been subsequently abolished in the latter. (Graciano Con. 3
c. 31, q. 1).
We may therefore say that the marriage will be recognized except,
(1) in those jurisdictions where there is a statute making said marriage
void and not merely prohibitory, and (2) where the marriage is against
But if the statute is not

lute

invalidity,

then said foreign
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jurisdiction whose recognition is sought. In the
types of marriages: first, those which are
odious to the Common Consent of Nations, and therefore, a priori
against the public policy of the individual jurisdiction; and secondly,
those which are solely against the public policy of an individual state.
This latter class is best exemplified by the provisions against miscegination, and being an offense solely against the particular sovereignity,
the

a

of the

public policy

latter

class

we

have

One of the first such enactments, at least in New
of Medway v. Inhabitants

statute is needed.

is the

England,
of Needham,

two

referred to in Inhabitants

one

was repealed in 1843, but it will be
merely prohibitory. However, similar statutes
enacted throughout the South are constructed to be declaratory of abso
lute voidability.
Thus, a marriage between a white and a Negro, valid
in the District of Columbia wherein celebrated, was held void in Virginia
wherein there was such a statute, Kinney v. Commonwealth, 71 Va. 858
(1878).
The other class referred to above includes a polygamous marriage,
which, even if contracted in a jurisdiction wherein lawfully performed,
will be declared void in a Christian jurisdiction.
Thus a marriage was
held void in England though contracted in South Africa, according to
the customs of a certain jurisdiction therein permitting polygamy. In re
Bethell, 38 Ch. D. 220 (1887).
An incestuous marriage is also under this head.
In modern times
only consanguinity up to and including uncle and niece is prohibited.
Thus, a marriage between uncle and niece, valid in Russia where per
U. S. v. Rodgers, 109 Fed.
formed, was held invalid in Pennsylvania.
888 (E. D. Pa. 1901). Some states hold a marriage between first cousins
void. Due to a statute of the state of Washington [Wash. Comp. Stat.
(Remington 1922) � 8438] a marriage between first cousins performed in
British Columbia, wherein valid, was held void in Washington State,
Johnson v. Johnson, 57 Wash. 89, 106 Pac. 500 (1910).
Unless a statute
expressly prohibits marriage due to affinity, one declaratory only as to
consanguinity will not be construed to include the former. State v. Tuckes,
174 Ind. 715, 93 N. E. 3 (1910).
So, in Mississippi it was held that it
was not incest for
a
man
to have carnally known his step-daughter,
Chancellor v. State, 47 Miss. 278 (1872) ; while in a more recent case
of the Supreme Court of Iowa held it was incest in the latter state due

supra.

remembered that it

This statute

was

to its statute which used the words

"consanguinity

or

affinity."

Locherby

Hallowell, 210 Iowa 623, 231 N. W. 375 (1930)
But affinity ends with
the death of the person causing it.
Thus, in the above case, had the
defendant's wife been dead, it would not have been incest.
Johnson v.
State, 20 Tex. App. 609 (1886).
In foreign countries the marriage between uncle and
niece is generally
recognized. Art. 103, � 2 of the Civil Code of Salvador prohibits the mar
riage between brother and sister, but does not further extend the
prohi
bition. The Civil Code of Cuba, art. 84, � 2, prohibits collateral
consangui
nity up to the second degree, inclusive. The Spanish Civil
Code, art. 85
grants a dispensation of the third degree. It should be noted that the mode
of computing collateral consanguinity differs in the civil
law from that
v.

of the

.

common

while in the

law.

In the

common

law

former, uncle and niece are in the third
degree,
they are in the second degree.
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Under this head there should also be included marriages of the in
though the Restatement of the Law of Conflicts [(Am. L. Inst. 1934)
� 132] does not include it. However, "throughout the civilized world, the
consensus animoums is required as an essential attribute of this contract."
sane,

For this reason a marriage
True v. Ranney, 21 N. H. 52, 56 (1850).
lacking this essential requisite should not be recognized as valid, even if
permitted by the laws of the locus contractus. This refusal of recognition
should be placed on the grounds that it is odious to the Common Consent
It
of Nations, without the need of a positive statute declaring it void.
should be noted that, though at Common Law such a marriage was void (1
Bl. Comm. 438) yet in some early American cases it was supposed other
wise. Hamaker v. Hamaker, 18 111. 138 (1856) ; Park v. Barron, 20 Ga.
702 (1856).
If a marriage is to be recognized as valid within a given jurisdiction,
it must be granted all the attributes inherent to said marriage, even though
these rights would not exist if the marriage was celebrated in such juris
diction.
Thus, where a man and woman, not married in accordance
with the State's regulations, cohabit as husband and wife, thereby
creating a union sanctioned by the common law, the widow will be
entitled to dower. Lovery v. Huchinson, 249 111. 86, 94 N. E. 6 (1911).
Conversely, where a marriage is void due to consanguinity, the widow
was not
entitled to dower.
Mcllvain v. Scheibley, 109 Ky. 455, 59
S. W. 498 (1900).
One of the first cases on this point is Putnam v.
Putnam, 8 Pich 433 (Mass. 1829), where a marriage which would have
been void had it been contracted in Massachusetts due to prohibitory statute
against remarriage of the party guilty of adultery in a divorce suit, was
held valid, having been performed in Connecticut, where there was no such
restriction.
Though it was shown to have been celebrated there to
evade the Massachusetts law, yet all the rights inherent to the marriage
were recognized, including dower.
The court said that the legislature could
pass a law making foreign marriages void in Massachusetts if contracted
,

in violation of the above statute.

The District of Columbia has such

a

statute, but it does not inclHide marriages in violation of the adultery sta
tute. D. C. Code (1929) T. 14, � 335.
The case of Loughran v. Loughran, supra, sums up the law as fol
lows: that a prohibitory statute not declaring a marriage contracted in
a foreign jurisdiction in violation of
it, to be void ab initio, the marriage
was at the most
voidable, and as such could not be anulled after the
death of a spouse. Further, the marriage being recognized as valid, the
dower rights inherent to it must be granted.
So, also, the accumulated
alimony, decreed in the Virginia court, must be granted, for a jurisdic
tion must recognize and enforce rights which have ripened into judgments
in

a

sister state.

U. S. Const. Art. 4, Sec. 1.

P. L.

CONSTITUTIONAL LAW�Contract Clause�Legislative Declaration of

Emergency.
On March 16, 1933, the Legislature of Arkansas passed an Act (Act
No. 102 of the Laws of 1933) providing as follows:
"All moneys paid or

payable

to any resident of this state
nated under any insurance policy or
of life, sick, accident

the insured or beneficiary desig
policies providing for the payment
and/or disability benefits shall be exempt from
as
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liability or seizure under judicial process of any court, and shall not be
subjected to the payment of any debt by contract or otherwise by any
writ, order, judgment, or decree of any court, provided, that the validity
of any sale, assignment, mortgage, pledge or hypothecation of any policy
of insurance or if any, avails, proceeds or benefits thereof, now made, or
hereafter made, shall in no way be affected by the provisions of this Act."
The Legislature made reference to the emergency which was found to exist
but the Act contained no limitation as to time, amount, circumstances or
need. Prior to the passage of this Act the W.B. Worthern Company brought
suit against Mrs. W. D. Thomas and husband, doing business as copart
After entry
ners under the name of the Enterprise Harness Company.
of judgment for the plaintiffs, the defendant husband died and a writ
of garnishment was served on the Missouri State Life Insurance Com
pany, which service under the laws of Arkansas created

a

lien upon the

Ry. Co. v. Vanderberg, 91 Ark. 252,
120 S. W. 993 (1909) ; Foster v. Pollack Co., 173 Ark. 48, 291 S. W. 989
(1927). The court of first instance and the Supreme Court of Arkansas
dismissed the garnishment and held that the insurance money was free
from all judicial process. W. B. Worthern Co. v. Thomas, 65 S. W. (2d)
917 (Ark. 1933). From this judgment an appeal was taken to the United
States Supreme Court. Held, that a statute exempting proceeds of a life
policy from liability or seizure under judicial process is unconstitutional
under the contract clause, as applied to a debt owing and reduced to
judgment before the enactment, notwithstanding legislative declaration of
emergency, where the Act contained no limitation as to time, amount,
circumstances or need.
W. B. Worthern Co., et al. v. Thomas, 292 U. S.
426 (1934).
In deciding the case Mr. Chief Justice Hughes quoted from the opinion
of Chief Justice Marshall in Sturgis v. Crowninshield, 4 Wheat. 122, 198,
(1819) as follows: "But it is not true, that the parties have in view only the
property in possession when the contract is formed, or that its obliga
tion does not extend to future acquisitions.
Industry, talents, and integ
rity constitute a fund which is as confidently trusted as property itself.
Future acquisitions are, therefore, liable for contracts; and to release
them from this liability impairs their
obligations." Other authorities
were also cited and quoted.
"A state can no more impair an existing con
tract by a constitutional provision, than by a legislative Act.
Both are
within the prohibition of the National Constitution." Gunn v. Barry, 15
Wall. 610, 623 (1872).
"The legal remedies for the enforcement of a
contract, which belong to it at the time and place where it is made, are
a part of its obligation and a
provision
by legislative act of a state
which substantially changes such remedies is utterly void."
Gunn v.
Barry, supra. "The remedy subsisting in a state when and where a con
tract is made and is to be performed is a part of its
obligation, and any
subsequent law of the state which so affects that remedy as substantially
to impair and lessen the value of the contract is forbidden
by the Con
stitution, and is therefore, void." Edwards v. Kearzey, 96 U. S. 595, 607
(1877)_
indebtedness.

St. Louis Southwestern

,

...

The chief interest in this
Court

case

lies in the

distinguished it from the famous

sociation

v.

Blaisdell,

290 U. S. 398

case

(1934).

manner

of Home

in which the

Supreme

Building & Loan As
Chief Justice Hughes, writ-
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ing the opinion for the court, said of the Blaisdell

case:

"We held in

Building & Loan Association v. Blaisdell, supra, that the consti
tutional prohibition against the impairment of the obligation of contracts
did not make it impossible for the state, in the exercise of its essen
tial reserved power, to protect the vital interests of the people.
We said that the constitutional prohibition should not be so construed as
to prevent limited and temporary interposition with respect to the en
forcement of contracts if made necessary by a great public calamity such
as fire, flood or earthquakes, and that the State's protective power could
not be said to be non-existent when the urgent public need demanding re
But we also held that
lief was produced by other and economic causes.
this essential reserved power of the State must be construed in harmony
with the fair intent of the constitutional limitation, and that this principle
precluded a construction which would permit the State to adopt as its
policy the repudiation of debts or the destruction of contracts or the
Home

.

denial of

means

to enforce them.

.

.

We held that when the exercise of the

reserved power of the State, in order to meet public needs because of a
pressing public disaster, relates to the enforcement of existing contracts,
that action must be limited

by reasonable conditions appropriate to the
reasonable, from the stand
point of both mortgagor and mortgagee, and to be limited to the exigency
to which the legislation was addressed.
In the instant case (Worthern v.
Thomas, supra) the relief sought to be afforded is neither temporary nor
emergency.

.

.

.

We found that relief to be

conditional."
Mr. Justices Sutherland, McReynolds, Van Devanter and Butler con
curred specially holding the Arkansas statute void, but they emphatic
the notion that
ally rejected as an "unsound and dangerous doctrine
violations of those provisions of the Constitution may be measured by the
.

length of time they

are

to continue

or

.

.

the extent of the infraction, and

that only those of long duration or of large importance are to be held bad."
Whether or not the decision in Worthern v. Thomas, supra, heads the
prow of the judicial ship of state back into the "fixed and secure boun
daries of the fundamental law" and away from "the precarious fringe
of extraconstitutional territory in which no real boundaries exist," as set
forth in a powerful dissenting opinion in the Blaisdell case, raises a very

important

and much discussed

question of Constitutional law.
P. T. R.

CONSTITUTIONAL LAW� Power of Congress to Punish for Contempt.
the petitioner, was served with a subpoena duces tecum
committee of the United States Senate commanding him to appear
before it for the purpose of producing documents and testifying with

McCracken,

by

a

regard to air mail and

This he did, but disclosed
ocean mail contracts.
unable to present certain documents because of the confidential
relation existing between himself, as attorney, and his clients. The Senate

that he

was

thereupon passed
warrant be

S. Res. 169, 73rd Congress, 2d Sess., directing that a
McCracken, that he be taken into custody and

issued for

brought

before the bar of the Senate, and commanding him to bring with
him certain documents.
Shortly before his scheduled appearance before
the Senate certain of these documents were rendered unavailable by their
removal from his files.

However, before he had

an

opportunity

to

testify,
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then adopted
custody under S. Res. 169. The Senate
cause why they should
"to
show
et
issued
to
al,
S. Res. 172,
McCracken,
the destruction
not be punished for contempt of the Senate because of
after service
of
the
files
from
the
appellant
of
certain
removal
and
papers
McCracken did not appear in response to
him."
of a
he

was

released from

subpoena

upon

McCracken
Thereupon a warrant was issued for his arrest.
custody and, challenging the constitutional power of the
a peti
Senate under the stated facts so to arrest and restrain him, filed
of
tion for a writ of habeas corpus in the Supreme Court of the District
was
McCracken
and
was
the
writ
discharged
Columbia.
Upon hearing,
remanded to the custody and control of the Sergeant-at-arms of the Senate,

this resolution.
was

the

taken into

appeal. He then prosecuted an appeal to the United
Appeals for the District of Columbia. Held, that S. Res.
adopted and the warrant issued thereunder in performance of a

respondent

in this

States Court of
169

was

legislative function, whereas S. Res. 172 and the warrant served thereunder
of
were not adopted and issued for the purpose of compelling production
documents nor testimony of a witness, but were for the purpose of punish
The order of the lower court

ment, and not coercion.

was

reversed and

Jurney, 72 F. (2d) 560 (App. D. C. 1934)
The question presented for judicial determination was, What is the

remanded.

McCracken

extent of the

v.

punishing

.

power which the deliberative

assemblies of the

United States may assume and exercise on the principle of self-preservation?
This question is not without considerable importance and interest
since it was first raised in Anderson v. Dunn, 6 Wheat. 204 (1821). There
the power of the House of Representatives to attach and
other than a member for contempt of its authority was

punish a person
questioned. The

regarded the power as essential to the effective exercise of other
expressly granted, and therefore to be implied, overruling the
argument that as the Constitution expressly grants to each house power
to punish or expel its own members and says nothing about punishing
others, the implication or inference, if any, is that power to punish one
The extent of the
who is not a member is neither given nor intended.
implied power of legislative assemblies to deal with contempt was declared
to be "the least possible power adequate to the end proposed."
The question raised in Kilboum v. Thompson, 103 U. S. 168 (1880),
was whether the House of Representatives had exceeded its power in direct
ing one of its committees to make a particular investigation. The Court
decided that, although the House can punish its own members for dis
orderly conduct or for failure to attend its sessions, can decide cases
of contested elections and determine the qualifications of its members, can
exercise the sole power of impeachment of officers of the government, and
may, where the examination of witnesses is necessary to the performance
of these duties, fine or imprison a contumacious witness, yet the Constitu
Court

powers

tion of the United States does not vest any general power in either House
or Senate to punish for contempt.
Kilbourn's affairs, at the time, were
a bankruptcy court.
judicial and not legislative.

The

before

in Anderson

v.

Dunn,

supra,

of either house to make

templated legislation.

To

subject-matter

some

extent this

without

inquiries

of the
case

expressly passing

and to

exact

investigation was
opinion

modified the

upon the power
evidence in aid of con
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In a later case it was held that while Congress can not divest itself
either of its Houses of the inherent power to punish for contempt, it
witness called to testify in a matter
may provide that contumacy in a
i. e., deliberate refusal to answer
consideration
under
either,
by
properly
or

be a misdemeanor against the United
Chapman, 166 U. S. 661 (1886).
In Marshall v. Gordon, 243 U. S. 521 (1916), the Court had before
it the question whether the House of Representatives exceeded its power
in punishing, as for a comtempt of its authority, a person, not a member,
who had written, published and sent to the chairman of one of its com
mittees an ill-tempered and irritating letter respecting the action and
The Court recognized that the House of Rep
purpose of the committee.
resentatives has implied power to punish a person, not a member, for
contempt, as was held in Anderson v. Dunn, supra, but held that its action
in this instance was without constitutional justification. Mr. Chief Justice
White, in his opinion, said: "Without undertaking to inclusively mention
the subjects embraced in the implied power, we think from the very nature
of that power it is clear that it does not embrace punishment for contempt
of self-preservation;
as punishment, since it rests only upon the right
that is the right to prevent acts which in and of themselves inherently
obstruct or prevent the discharge of legislative duty or the refusal to do
that which there is an inherent legislative power to compel in order that
legislative functions may be performed." The power to make inquiries
and obtain evidence by compulsory process was not involved.
See also
Harriman v. Interstate Comm. Com., 211 U. S. 407 (1908).
McGrain v. Daugherty, 273 U. S. 135 (1926), involved the power of
the Senate, through its own process, to compel a private individual to
appear before it or one of its committees and give testimony necessary
to the efficient exercise by the Senate of a legislative function belonging
to it under the Constitution; and the question was whether the process
was being employed in this case to obtain
testimony for that purpose.
The Court determined each issue in the affirmative. Justice Van Devanter,
who wrote the opinion, said: "We are of the opinion that the power of
inquiry with process to enforce it, is an essential and appropriate auxiliary
to the legislative function."
This decision cleared the uncertainty which
had theretofore existed upon this question.
In Sinclair v. United States, 279 U. S. 263 (1929), the Court sustained

questions pertinent thereto, shall
In

States.

re

conviction of the defendant under section 102 of the Revised Statutes
answer questions propounded to him before a committee of
the Senate under section 102, Revised Statutes.
This proceeding was,
a

for refusal to

by the

terms of the

statute, entirely judicial.

The decision of the Court of Appeals of the District of Columbia in
the instant case, now under review by the Supreme Court of the United

States,

was

by

a

divided court, three to two.
It held:
an intermingling of the legislative and

"Unless there is to be
power
as a

judicial
contempt, thereby rendering it possible in all cases
of legislative power summarily to try one thus accused with

to deal with

matter

out

subjecting him to the statutory modes of trial provided for criminal
offenses, protected by the limitations and safeguards of the Constitution,
then

we

must and do declare that the Senate is without

inflict punishment

on

the

jurisdiction

petitioner under Senate Resolution 172."

tD
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the
was a vigorous dissent, based upon the premise that where
compel testimony exists and is exercised, it cannot be destroyed
by the act of the person against whom it is asserted.
There

power to

L. A. T.

CONSTITUTIONAL LAW� Search and Seizure�Scope of Fourth Amend
ment.

outlaw, John Dillinger, escaped from the Lake County
Point, Ind., on March 3, 1934. Some six weeks later, during
the course of a flight which provides a lurid chapter in the annals of
crime in this country, he arrived at the home of the petitioner, Mrs. Ann
Steve, in Saulte Ste. Marie. He was accompanied by her brother, John
Hamilton (an associate) and a woman. Heavily armed and armored, they
arrived in two automobiles, remained for several hours with the petitioner,
The notorious

Jail at Crown

then drove off in

one

of the autos.

The other auto

that the

car

had been sold for cash to

one

was

left with the

invoice therefor, showing
Art Norton. Three days after

petitioner, along with the keys thereto and

an

visit, federal agents, in company with the sheriff of Chippewa county,
called at the petitioner's home, seeking the criminals. Without a warrant,
they searched the house ; during which search petitioner gave to the officers
the invoice and the keys to the automobile in question, which then was
seized from a cow shed on an adjoining lot.
Mrs. Steve petitions for
the return of the auto, claiming title by gift and alleging that the seizure
was illegal because made within the curtilage without a warrant. Held, that
a lean-to adjoining barn and wholly detached from dwelling and located
on an adjoining lot is not a "house" in contemplation of the Fourth Amend
ment.
Petition denied.
United States v. One Ford V-8 Sedan, 7 F. Supp.
705 (W. D. Mich. 1934).
The court's holding that "the lean-to where the automobile was seized
was in no proper sense a part of the
curtilage of petitioner" is at variance
with the trend of the authorities.
Wakkuri v. United States, 67 F. (2d)
844 (C. C. A. 6th, 1934) (bath-house adjacent to dwelling on small farm) ;
Kroska v. United States, 51 F. (2d) 330 (C. C. A. 6th, 1931) (auto
searched in farmyard of owner) ; United States v. Di Corvo et al., 37 F.
(2d) 124 (D. C. Conn. 1927) (barn) ; Temperani v. United States, 299
Fed. 365 (C. C. A. 9th, 1924) (garage) ; United States v.
Slusser, 270 Fed.
818 (S. D. Ohio 1921)
(garage). In the Kroska case, the court dis
tinguishes Hester v. United States, 265 U. S. 57 (1924), in which the
privilege is held not to extend to the open fields. Dulek v. United States,
16 F. (2d) 275 (C. C. A. 6th, 1926) ; Stark v. United
States, 44 F. (2d)
946 (C. C. A. 8th, 1930) (semble).
On the other hand, seizures in places similar to those in the cases
cited above have been upheld, although the search was without a
warrant,
where there was some evidence of crime perceived before the
search, as
in United States v. McBride, 284 Fed. 416 (C. C. A.
5th, 1922), certiorari
denied, 261 U. S. 614 (1922), where prohibition agents detected an odor
of alcohol emanating from stable on premises of
defendant; Gay et al v
United States, 8 F. (2d) 219 (C. C. A. 9th, 1925) ; Tritico et al
v
United
States, 4 F. (2d) 664 (C. C. A. 5th, 1925) ; Earl et al. v. United States
4 F. (2d) 532 (C. C. A. 9th, 1925).
Contra, United States v. Di Corvo
et al, supra, where the court in holding that
perception of an odor of
that
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alcohol did not justify search of
"The Fourth Amendment throws

generally

not

�

a

barn

as

premises, said:
protection around houses
A person's office or place of
on

defendant's

mantle of

merely dwelling houses.

business is quite
or his bedroom."

immune from search without

Temperani

United States, 273 U. S. 28
U. S. 20

a

v.
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a

warrant

as

his kitchen

United

States, supra, approved in Byars v.
(1927) and Agnello v. United States, 269

(1925).

The true distinction between those of the above

cases which possibly
regarded as conflicting seems to have been drawn in Carroll v.
United States, 267 U. S. 132 (1925), where the Court, in holding that
an automobile might be searched without a warrant on reasonable belief
and knowledge that intoxicating liquor was being transported in it, said:
"We have made a somewhat extended reference to these statutes (various
acts of Congress relating to the seizure of contraband goods) to show that
the guaranty of freedom from unreasonable searches and seizures by the
Fourth Amendment has been construed, practically since the beginning
of the government, as recognizing a difference between a search of a
store, dwelling house, or other structure in respect of which a proper official
warrant readily may be obtained, and a search of a ship, motorboat, wagon,
or automobile, for contraband goods, where it is not practicable to secure
a warrant, because the vehicle can be quickly moved out of the locality
or jurisdiction in which the warrant must be sought."
Before the hearing of the petition in the instant case, Mrs. Steve
had been indicted by the grand jury for the offense of harboring and
concealing John Dillinger, a fugitive from justice, and had entered a
plea of not guilty to that indictment. This fact seems to have had persua
sive value in leading the court to consider that the whole proceeding was
tainted with criminality, and to conclude that the automobile was "planted"
by the fugitives for use in an emergency. It was found as a fact, against
the undisputed testimony of the petitioner, that the gift to her, if any,
was conditioned upon the arising of the emergency mentioned,
and did
not establish her title to the car.
Drawing an analogy of present economic
questions before the courts with current criminal problems, the court
said: "The claimed immunity from search of the lean-to in which the
automobile was found by the officers finds support in legal precedents"
but "no sufficient reason exists why precedents, established in the days
when the contest between the criminal and his prey afforded some slight
chance of successful resistance by the victim, should be adhered to for
the protection of the criminal."
But in Byars v. United States, supra,
one of the most recent expressions of the Supreme Court on this
point,
it is said: "The Fourth Amendment was adopted in view of lbng misuse
of power in the matter of searches and seizures both in England and in
the Colonies; and the assurance against any revival of it, so carefully
embodied in the fundamental law, is not to be impaired by judicial sanc
tion of equivocal methods, which, regarded superficially, may seem to
escape the challenge of illegality, but which, in reality, strike at the sub
stance of the Constitutional' right."
Go-Bart Importing Co. v. United
States, 282 U. S. 344 (1931) ; Agnello v. United States, supra (distinguish
ing Carroll v. United States, supra); Gouled v. United States, 255 U. S.
298 (1921); Silverthorne Lumber Co. v. United States, 251 U. S. 385
(1920); Weeks v. United States, 232 U. S. 383 (1914). The broad prin-

may be

GEORGETOWN LAW JOURNAL

140

ciple deducible from these
prima facie unreasonable.

cases

is that any search without

a

warrant

is

extensive
The court in the instant case, with the statement that, "So
that drastic changes
has become the immunity available to criminals
." points out that the protection which the
of method are imperative
the
law devised for the innocent in ancient times have remained to shield
the "obvious earmarks of criminality which appear
.

.

.

.

.

But, despite
for
phases of the transaction," there is no substantial authority
of
of
the
regardless
the
amendment,
protection
denying the petitioner
the charge in the indictment (nor woul'd there be, had she been convicted
thereon, or guilty thereof). Agnello v. United States, supra; Weeks v.
guilty.
in all1

United States, supra; Silverthorne Lumber Co. v. United States, supra;
Atlantic Food Products Corp. v. McClure, 288 Fed. 982 (E. D. Pa. 1922) ;
United States v. Descy, 284 Fed. 724 (D. C. R. I. 1922) ; In re Tri-State
Coal and Coke Co. et al, 253 Fed. 605 (W. D. Pa. 1918)
.

A. B. F.

DESCENT AND DISTRIBUTION�Murder of Ancestor by Heir� Effect.
Albert Tarlo fired
committed

suicide.

a

The

shot into the brain of his

daughter, and then

daughter died instantly.

He

survived

for

a

The daughter left no will. The question is whether her estate
shall be distributed to the administrator of her father, or to her maternal

few hours.

grandfather, who is her next of kin if the inheritance may not pass through
her father, since the latter committed murder. Held, that estate of father
was not precluded from taking
daughter's estate by inheritance, since
father had not been "adjudged" guilty of murder within statute precluding
inheritance. In re Tarlo's Estate�Pa.�> 172 Atl. 139 (1934).
A situation somewhat analogous to the instant case first presented
itself in Carpenter's Estate, 170 Pa. 203, 32 Atl. 637 (1895), the Pennsyl
vania court holding that a son who unlawfully killed his father was en
titled under the intestate laws to participate in the distribution of the
This decision was later followed by section 23 of the In
father's estate.
testate Act of 1917 [Pa. Stat. Ann. (Purdon, 1930) Tit. 20, � 136], which
provides that: "No person who shall be finally adjudged guilty, either
as principal or accessory, of murder of the first or second degree, shall
be entitled to inherit or take any part of the real or personal estate of
the person killed, as surviving spouse, heir, or next of kin to such per
son under the provisions of this act."
Carpenter's Estate, supra., is the
law today and should be followed except to the extent changed as indicated
in the Act of 1917.
The word

"adjudged"

has been construed to

as

used in the Act of

the

1917

in

Pennsylvania

equivalent of "convicted and sentenced."
As used in Rev. St. of N. Y., art. 2, par. 1, declaring that every person
who shall wilfully swear falsely shall, on conviction, be "adjudged"
guilty of perjury, and shall not thereafter be received as a witness in any
cause, is synonymous with 'convicted'; and hence a verdict finding one
guilty of perjury does not disqualify him as a witness until sentence has
been pronounced thereon. Words and Phrases, first series, vol. 1, p. 192,
citing Blaufus v. People, 69 N. Y. 107 (1877). In Webb v. Bidwell, 15
Minn. R. 479 (1870) a statute providing that in case a tax title is "adjudged
invalid" the purchaser shall have the lien of the state for taxes chargeable
mean
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against such property, was construed to mean only a judgment entered by a
competent jurisdiction. Further, Dobbins v. Economic Gas Co.,
182 Cal. 616, 189 Pac. 1073 (1920), held "adjudged" is the equivalent of
adjudicated, and means a judicial determination of the fact, and not a

court of

mere

declaration.

Ordinarily,

one

estate which would

who

come

kills

his

ancestor

will

nevertheless

take

the

to him under the statute of descent and distribu

Ransom, 41 Neb. 631, 59 N. W. 935 (1894) ; Wall
180, 106 N. E. 785 (1914) ; McAllister v. Fair,
72 Kan. 533, 84 Pac. 112 (1906), (where it was held that the court could
not engraft an exception upon a provision of the statute of descent)
In meeting the suggestion that to allow a person to gain property by
international homicide is shocking to the senses, and that the legislature
would necessarily have shared in a feeling of abhorrence against such a rule
if they had given it attention when the act was passed, the court in Shellenberger v. Ransom, supra, remarked: "This is no justification to this
court for assuming to supply legislation, the necessity for which has
been suggested by subsequent events, but which did not occur to the
minds of those legislators by whom our statute of descent was framed.
Neither the limitation of the civil law nor the promptings of humanity
can be read into a statute from which, without question, they are ab
sent, no matter how desirable the result to be attained may be."
It is often contended that public policy forbids a party from deriving
advantage from a criminal act, but the answer is: "The public policy of
a state is the law of that state as found in its constitution, its statutory,
enactments, and its judicial records. And when such policy, touching a
particular subject, has been declared by statute, as in this case, it is
limited by such statute, and the courts have no authority to say that the
legislature should have made it of wider application." People v. Hawkins,
157 N. Y. 1, 51 N. E. 257 (1898).
In cases where the beneficiary in a policy of life insurance causes the
death of the insured, it is usually held that the murderer cannot take the
fruits of his crime, such a result being, it is said, equivalent to permitting
recovery of insurance money on a building which the beneficiary in the
policy had wilfully burned, Mutual Life Insurance Co. v. Armstrong, 117
U. S. 591 (1886) ; Goldstein v. N. Y. Life Insurance Co., 234 N. Y. Supp. 250
(1929) ; Johnson v. Metropolitan Life Insurance Co., 85 W. Va. 70, 100
S. E. 865 (1919).
But the killing of an insured person by an insane
beneficiary does not forfeit his rights under the policy. Holdom v. A. O.
U. W., 159 111. 619, 43 N. E. 772 (1895). Nor is there a forfeiture if the
killing was accidental. Schreiner v. High Court, 35 111. App. 576 (1890).
The rule prohibiting the beneficiary from taking any rights under a
policy that has been matured by his murder of the insured is not based
upon the doctrine of fraud, for it has been held that the murderer's bene
ficiary forfeits all rights under the policy even though it be proved that
the hope of obtaining money under the policy was not the motive of the
murder.
Schreiner v. High Court, supra.
While the felonious act of
the beneficiary will defeat his rights under a policy, it will not ordinarily
extinguish the obligation of the insurer. Inter-Southern Life Insurance
Co., v. Butts, 179 Ark. 349, 16 S. W. (2d) 184 (1929); Cleaver v.
Mutual Life Insurance Association, 1 Q. B. 147 (1892) ; Sharpless v.
Grand Lodge, 135 Minn. 35, 159 N. W. 1086 (1916).
J. N.

tion.
v.

Shellenberger

Pfanschmidt,

v.

265 111.

.
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REAL

PROPERTY�Landlord

and

Tenant

Repudiation

�

of

Lease

by

Lessee's Receiver.
A lessee's receiver repudiated two leases of service stations, of ninetynine and of ten year terms respectively, after each term had run two years.
Each lessor refused to accept the surrenders, giving formal notice to the
receiver that he would relet the premises for the receiver's account, and

would hold him for damages.
The premises were relet for shorter terms.
Neither of the original leases had covenants providing for liquidating or

ascertaining damages in the
damages, measured by

event of

a

breach.

The lessors filed claims

reserved in the lease,
premises at the time of breach, as computed
The United States District
from the amounts for which they were relet.
Court and the Circuit Court of Appeals affirmed the findings of a spe
cial master.
Held, that since each lessor had relet the premises, and
had elected to stand upon his claim for damages, the claims were prema
ture before the expiration of the original term, and should therefore be
The Circuit Court purported to follow the local law of Cali
disallowed.
fornia, that under such circumstances the landlord may rest upon his
contract, and sue for each installment of rents as it falls due, or may take
possession, relet the premises, and recover damages upon the expiration of
the term, when the damages become capable of ascertainment; if the re
letting is for the remainder of the original term, then the claim for dam
Moore et al. v. McDuffie et al., 71 F. (2d) 729 (C. C.
ages lies at once.
A. 9th, 1934).
The California rule is expressed in Bradbury v. Higginson, 162 Cal.
There the lessee repudiated the lease six
602, 123 Pac. 797 (1912).
months before his term expired, and the lessor brought his action im
mediately. The court held that a repudiation by the lessee does not
mature the installments of rent not yet due so as to make them recover
able at once as rent, but if the action is brought for damages for breach
of contract, the measure of damages being the difference between the
rent reserved in the lease and that secured in reletting the premises,
the action will lie at once if the reletting is for the remainder of the
original term the only circumstance under which the damages may be

for

the

amount

of

rent

less the rental value of the

�

ascertained.
In Moore v. McDuffie, supra, the lessors based their case
upon the theory
anticipatory breach as applied to leases of land. This doctrine, set out
in Hochster v. De la Tour, 2 E. & B. 678 (1853), and followed in this coun
try in Central Trust Co. v. Chicago Auditorium Ass'n., 240 U. S. 581
(1916), holds that where a party bound by an executory or partially ex
ecuted contract repudiates his obligation before the time for
performance,
the promisee has an option to treat the contract as ended so far as further
performance is concerned, and to maintain an action at once for the dam
ages occasioned by such anticipatory breach.
As applied to leases of realty
this doctrine was refused in Pacific States Corp. v.
Rosenshine, 113 Cal.
App. 266, 298 Pac. 155 (1931), the court holding that a suit for unac
crued rent was too conjectural and uncertain, the rent not
being prov
of

able until it accrues, and that therefore the landlord's cause of action
could arise only upon expiration of the term.
The same conclusion was
expressed by way of dictum in Phillips-H oilman, Inc. v. Peerless

Stages
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Inc., 210 Cal. 253, 291 Pac. 178 (1930), (no allegations of
reletting by the lessor)

a

re-entry

or

.

v.

Parallel with these California decisions is the case of Hermitage Co.
248 N. Y. 333, 162 N. E. 97 (1928) (petition alleged diligent

Levine,

efforts to relet) , as is also the case of Darmstadt v. Knickerbocker Chan
delier & Electrical Supply Co., 172 N. Y. Supp. 148 (1918). The Darmstadt
case expressly excepted, however, the receivership situation from the rule,
and

recognized, by

dictum, the right of a landlord to file a claim
expiration of the term, in the event of his lessee's

way of

for damages before the

receivership.
The above cases illustrate the general agreement of the courts that
the doctrine of anticipatory breach has no application to leases of realty
wherein there is nothing more involved than a mere repudiation of the

by the tenant, it being fairly settled that the landlord must bide
expiration of the term.
The law is not so clearly settled, however, where the tenant is dis
In the receiver
abled from performance of his contract by bankruptcy.
ship situation there appear to be two lines of authority, the one holding, as
in Moore v. McDuffie, supra, that the landlord must bring his action at the
end of the term, the other ruling, similarly to the dictum in the Darmstadt
This
case, supra, that the landlord has a single immediate cause of action.
latter line apparently leads to less complicated results. It applies the doctrine
of anticipatory breach to the receivership situation, and upon repudiation
of the lease allows the landlord a matured and provable claim for the re
sulting damages, namely, the difference between the rent reserved in the
lease, and the rental value of the premises for the remainder of the term,
reckoned at the time of breach.
In re Mullings Clothing Co., 238 Fed. 58
J. R. J.
(C. C. A. 2d, 1916).
lease

his action until

TAXATION� Priority of Federal Taxes Over State Taxes.
This

priority as between federal and state
against the corporation for the fiscal
This was assessed August 24, 1929, and
year 1926 amounted to $71,000.
the assessment list therefor was received by the collector August 27, 1929.
The state tax for 1928 against the corporation amounted to upwards of
$25,000. This was assessed November 1, 1928. Payment in full of either tax
would absorb the entire funds of $21,000 in the receiver's hands.
In ac
cord with section 3186 of the Revised Statutes [14 stat. 107 (1866), 26
U. S. C. � 115 (1926)], the 1926 taxes of the United States became a lien
on the corporate
property from the time the list was received by the col
lector, which was on August 27, 1929. On the other hand, by virtue of
section 219-c of the N. Y. Tax Law, the 1928 taxes of the state became a lien
taxes.

was

a

bill to determine

The federal taxes assessed

from the date of the assessment, which was on November 1. 1928.
The
United States insists that the issue does not turn on which lien if general
only, first attached. Held, the United States is entitled to priority for its
1926 taxes

over

the state for its 1928 taxes from

an

insolvent corpora

tion's assets where the state's lien which attached prior to the United
States' lien was general and not specific. Gerson, Beesley & Hampton,
Inc. v. Shubert Theatre Corporation et al., 7 F. Supp. 399 (S. D. N. Y.

1934).
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The statutes in question are:
Section 209 of the Tax Law of N. Y. providing, that "every foreign
corporation shall pay in advance, for the year beginning November first,
Section
an annual franchise tax to be computed by the Tax Commission."

provides that "each such tax shall be a lien and binding
personal property of the corporation until the same is
paid, the tax becomes a lien November first, notwithstanding it has not
been fixed and that the amount is subject to future computation."
Section 3186 of the Revised Statutes, as amended by the Act of May
29, 1928, chapter 852 [45 stat. 875 (1928) 26 U. S. C. � 115 (1926) ] provides
that, "If any person liable to pay any tax neglects or refuses to pay the
same after demand, the amount
(including any interest, penalty, addi
tional amount, or addition to such tax, together with any costs that may
accrue in addition thereto) shall be a lien in favor of the United States
upon all property and rights to property, whether real or personal, be
longing to such person. Unless another date is specificially fixed by law,
the lien shall arise at the time the assessment list was received by the
collector and shall continue until the liability for such amount is satisfied
or becomes unenforceable by reason of lapse of time."
Section 3466 of the
Revised Statutes [1 stat. 676 (1799), 31 U. S. C. 191 (1926)] reads:
"Priority Established. Whenever any person indebted to the United States
is insolvent, or whenever the estate of any deceased debtor, in the hands
of the executors or administrators, is insufficient to pay all the debts due
from the deceased, the debts due to the United States shall be first satis
fied; and the priority established shall extend as well to cases in which
a debtor, not having sufficient property to pay all his debts, makes a
voluntary assignment thereof, or in which the estate or effects of an ab
sconding, concealed, or absent debtor are attached by process of law, as
the cases in which an act of bankruptcy is committed."
Construed together sections 3466 and 3186 of the Revised Statutes
219-c further

upon the real and

,

mean

and

that

a

debt due to the United States becomes

personal property and

is

required first

sion and control of the insolvent's estate

are

a

lien

on

all the real

to be satisfied when posses
given to any person charged

with the

duty of applying to it payment of the debts of the insolvent as
the rights and priority of creditors may be made to appear. BramweU
v. United States Fidelity & Guaranty Company, 269 U. S. 483 (1925).
It is
held that taxes due the United States are "debts" within the meaning of
Revised Statutes, section 3466, giving the United States priority in cer
tain cases. Price v. United States, 269 U. S. 492 (1925).
Unless otherwise provided by statute, the general rule for the dis
tribution of the assets of an insolvent corporation, so far as they are
unencumbered, is to divide them ratably among the creditors, no one be
ing entitled to priority over others. Whelan v. Enterprise Transp. Co.,
175 Fed. 212 (C. C. Mass. 1909) ; Hitner v. Diamond State Steel Co., 176
Fed. 384 (C. C. Del. 1910). The claim for priority on behalf of the gov
ernment for taxes due from a corporation on a general assignment is
purely statutory and is pursuant to section 3466 and the matter of lien
of the government under section 3186 is not involved. Manhattan Rubber
Mfg. Co. v. Lucey Mfg. Corp., 26 F. (2d) 839 (S. D. N. Y. 1928)
Con
gress has power to provide that taxes due to the United States by an in
solvent debtor shall have priority in payment over taxes due by him to a
state. Spokane County v. United States, 279 U. S. 80 (1928).
At least
.
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state court has advanced the
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theory that when the state granted to

the Federal Government power to levy taxes, it thereby gave up the right
to maintain that its taxes should be superior to those of the Federal Gov

ernment, if Congress by appropriate legislation declare their
The

same case

supremacy.

holds that the United States' claim for income taxes has

the state's claim for

personal tax in satisfaction of claims
corporation. Exchange Nat. Bank of Spok
147 Wash. 176, 265 Pac. 722 (1928) ; except as
ane v. United States,
against administration expenses, Hammond v. Carthage Sulphite Pulp
& Paper Co., 34 F. (2d) 155 (N. D. N. Y. 1928) ; and a specific lien
under the state law. Spokane County case, supra.
The sole method prescribed by the law of New York for making the
lien speqific, in a case like that under consideration, is for a sheriff of
a county, where the corporate property is located, to levy on it a warrant
issued by the State Tax Commission.
This is true by force of section
219-e of the Tax Law, which provides that the warrant is a lien upon the
property levied on by the sheriff from the time of an actual levy. Here
the exclusive method for rendering the state's lien specific was never re
sorted to. Not only was there never an actual levy, but not even a war
rant directing a levy was ever issued. In consequence, the state did not at
any time acquire a specific lien.
By referring to section 3466 of the Revised Statutes, supra, it will
be noticed that "the priority established shall extend as well to cases in
which a debtor not having sufficient property to pay all his debts makes
a voluntary assignment thereof."
While the courts have not categori
cally defined "voluntary assignment," they have framed definitions to fit
specific instances. Thus, where the answer of an insolvent corporation,
in a suit brought by a simple contract creditor for the conservation and
disposition of its property for the benefit of creditors, admitted the alle
gations of the bill and consented to a decree appointing receivers, it was
held that this amounted to the handing over of all the property and busi
ness to be administered as a trust fund to pay debts, and was in sub
stance a voluntary assignment within the meaning of section 3466. en
titling the United States to priority in payment of its claims. United
States v. Butterworth-Judson Corp., 269 U. S. 504 (1925). Again, where
only a part of the corporation's property passed to equity receivers there
was no "general assignment" and the government was not entitled to
priority for taxes. Manhattan Rubber Mfg. Co. v. Lucey Mfg. Corp.,
This last rule also applies where there was no consent to an ap
supra.
pointment of a receiver. Clough et al. v. Superior Equipment Corp., 18
Del. Ch. 202, 157 Atl. 306 (1931).
Where the Federal Government has a valid claim against an insolv
ent corporation for unpaid taxes, its claim must be proved like any other
claim, and if allowed, such claim will have priority over the claims of
other creditors.
Reinecke v. General Combustion Co., 237 111. App. 404
(1925).
The court will take judicial notice of receivership proceedings as of
the date of appointment of a receivership. Aspen Mining & Smelting Co.
v. Billings, 150 U. S. 31
(1893) ; In re Bennett, 84 Fed. 324 (N. D.
Cal. 1897).

priority

over

out of assets of

an

insolvent

D. T. M.
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�

Defense of Third Parties.

The brother of the defendant visited the home of the plaintiff and
A conflict
a debt from a boarder residing there.

her husband to collect

ensued and the husband ordered the brother to leave the premises warn
ing him not to return. That same evening the brother returned accompa
nied by the defendant and a nephew.
The defendant assuming the part
of

an

agressor told the husband that he had

come

to take the

part of his

brother. The husband struck him and all three jumped on the husband.
The wife rushed to his defense and received the injuries complained of
when the defendant knocked her down and choked her.
Held, the wife
Martin v. Costa,
has a lawful right to go to the aid of her husband.

�

Cal.�,
As

35 P.

(2d)

early

as

362

(1934).
1695 the proposition

to the defense of her husband.

was

established that

Leward

a

wife could

1 Lord.

Raym 62,
Eng. Rep. 937 (1695). In that case the court said: "A wife may
lawfully make an assault to keep her husband from harm." A master
may likewise defend his servant, or othervise he may lose his services,
Seaman v. Cuppledick, Owen 150 (about 1610) ; Frew v. Teagarden, 111
Kans. 107, 205 Pac. 1023 (1922) ; or a servant his master, Barfoot v.
Reynolds, 2 Str. 953, 93 Eng. Rep. 963 (1734) ; or a father any member
of his family, Higgins v. Mmaghan, 78 Wis. 602, 47 N. W. 941 (1891) ;
Hill v. Rogers, 2 Cole 67 (Iowa 1855) ; or a husband his wife, Tompkin v.
Knut, 94 Fed. 956 (C. C. Ky. 1899) ; or a brother his brother, Little v.
State, 61 Tex. Cr. 197, 135 S. W. 119 (1911). It will be noted that in

come

v.

Basely,

91

cases there is a very close relationship between the parties.
Commonwealth, 22 Ky. L. 481, 57 S. W. 623 (1900) a nephew
was held to be privileged to come to the defense of his uncle, but death
or serious injury threatened the uncle at the time.
To justify one in defending another, there must not only be freedom
from fault in bringing on the difficulty on the part of the person whom
he sought to protect, but also freedom from fault on his own part. Morris
v. McCleUan, 154 Ala. 639, 45 So. 641
(1908). Hence, the privilege does
not cover cases where the party defended is the aggressor or to cases of
mutual combat. Jones v. Fortune, 30 111. App. 116 (1888).
Wilkinson v.
Allen, 136 Va. 607, 118 S. E. 94 (1923). It is not necessary that the
party defended be in real danger of great bodily harm. If the danger is
such as to induce a person exercising a reasonable and proper judgment
to interfere, in order to prevent the consummation of the injury, the
privilege attaches. Hill v. Roger, supra.

all of these

In Tubbs

v.

A person may protect another from an assault as the party may
State v. Herdina, 25 Minn. 161 (1878).
He may use

protect himself.
much force

as

as

from all the circumstances

reasonably seemed

to

be

prevent the assault. The evidence is to be viewed as how it
reasonably appeared to the person at the time of his interference, and

necessary to

not
v.

as

how it appears to the

Teagarden,

jury in looking back

over

the incident.

Frew

supra.

By the great weight of authority when

a

person

attempts

to excuse

his act upon the ground that it was done in defense of another, that other
must himself be without blame, or be in such a condition that the law

would

excuse

for him.

him if he had done in his

Wheat

v.

Com.,

118 S. W. 264

own

behalf what the other did
; Weaver v. State, 1

(Ky. 1909)
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App. 48, 55 So. 956 (1911) ; State v. Cox, 153 N. C. 638, 69 S. E.
(1910). But in Mayhew v. State, 65 Tex. Cr. 290, 144 S. W.
229 (1912) where the son was the aggressor and the father came to his
defense, the rule was laid down that the culpability of one who acts in
the defense of another is measured by the intent with which he acted, and
not by the intent of the other, or the party for whom he was acting, unless
the assistant knew or might reasonably have known the intent of the
This same doctrine finds expression in Chambers v. State,
other party.
46 Tex. Cr. 61, 79 S. W. 572 (1904) where the court said that the
assistant is guilty who takes life in aiding a relative in apparent danger
of death or great bodily harm, if he knew his relative to be the aggressor,
Ala.

419

or as a

reasonable

The American

man

should have known it, but not otherwise.
doctrine of defense

Law Institute would extend the

of third parties.
Accordingly, interference would be justified where the
threatened injury is less than death or serious bodily harm: 1. where the
assisted is privileged, or the actor, because of reasonable mistake of fact,
believes him to be privileged, 2. where the actor's intervention is necessary,
or the actor, because of a reasonable mistake of fact, believes it to be
necessary, to protect the third party, and 3. where the assisted is a mem
ber of the actor's immediate

family or household, or a person whom the
legal duty to protect, or a person whom the actor rea
sonably believes to require his protection. In situations involving death
or serious injury, interference is privileged if the actor's intervention is
necessary, or the actor, because of a reasonable mistake of facts, believes
it to be necessary, to protect the third person from death or serious bodily
injury. Tentative Restatement of the Law of Torts, sections 95, 96.
The effect of the doctrine of fault is greatly minimized if these principles
are to be followed.
The holdings of the cases do not coincide with these
rules in all respects.
actor is under

a

J. P. G.

148

GEORGETOWN LAW JOURNAL

BOOK REVIEWS

PRESS, WITH TEST STATUTES AND CASES
(2d ed.)�by William G. Hale. West Publishing Co., St. Paul, 1933,
Pp. 610.

THE LAW OF THE

The purpose of this book, as stated in its preface and in its
introduction, is to serve the journalist primarily the reporter,
�

but also the editor and the

publisher.

Consequently,

in

apprais

ing its merits, the reviewer may be unfair who would apply to
it the exacting standards of scholarship, accuracy and complete
ness

by which

a

legal treatise intended for the profession would

be measured.

Yet it is difficult to avoid at least some reference
to such standards in view of the circumstance that after all the
book is put forth as a treatise on the law, for whomever intended.
The opening chapter, entitled "Laws, Courts, and Legal
Procedure," is an ambitious attempt to compress into 26 pages
review of

(1) the nature, sources, and classification of law,
(2) organization and jurisdiction of courts from the United
States Supreme Court to justices of the peace and police mag
istrates, and (3) procedure, including the steps through which
criminal, common law, and equity cases respectively are carried
from inception to termination.
Its purpose is to enable a re
porter "to locate a matter that has been taken into the courts,
to be able to allow it through its legal course intelligently, to
translate the story of the courtroom into language capable of
being understood by the general reading public." Whether so
abbreviated and necessarily superficial a summary will achieve
a

these purposes is difficult to say but no doubt it will do so in
part.
The scope of the remaining chapters may best be gathered
from their headings : libel, the right of privacy, publications in
contempt of court, constitutional guarantees of the freedom of
the press, miscellaneous statutes governing the press,
copyright,
rights and duties of news-gathering agencies, the legal nature
of the business of news vending, contracts, and official and

legal
advertising. In his introductory chapter the author very prop
erly explains that "speaking with technical exactness, there is
no body of law which may be called the 'Law of the
Press'
"

and that
"There are,

however, certain branches or subdivisions of the law
journalists, by reason of the special scope of their activ
ities, come into more frequent contact than they do with others and
which may, therefore, be grouped and considered for
their special
with which

benefit."
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Of the 12 chapters and the 603 pages of text Chapter III
on "Libel" consumes 254 pages, and Chapter VI on "Constitu
tional Guarantees of the Freedom of the Press" consumes 83
related
pages. It is but natural that these two subjects, closely
both historically and in their present practical importance,
should take up over half of the volume. The success with which
the author has treated them may fairly be taken as a measure
of the merits of his work, and this review will, therefore be
largely confined to them. First, however, let it be said both of
the entire book and of the two chapters under discussion, that
the figures as to number of pages are somewhat deceptive.
Much (in the opinion of the writer, too much) space is given
to the total or partial reproduction of reported judicial opinions

"examples" of the all too brief statement of "the law
The chapter on "Libel" contains only about 58
of
the
text,
chapter on "Constitutional Guarantees of the
pages
Freedom of the Press" only about 20 pages, the chapter on
"Publications in Contempt of Court" only slightly over 3 pages,
and in some instances the chapters contain no text at all. Except

offered

as

in text form.

for less than 160 pages, the book is a case-book and this fact
would seem seriously to impair its practical usefulness to the

journalist while at the same time the book is neither sufficiently
complete nor adequately annotated for the lawyer.
The chapter on "Libel" unfortunately makes no contribution
to the need for scientific treatment of the subject in this country
where we have had a haphazard development of the law of
defamation and a lack of treatises comparable to the better Eng
lish works, such as those by Odgers and Bower.
Instead, the
author falls into several of the current confusions of thought
on the subject (for which, needless to say, he has some authority
in the decisions of various state courts)
For example, he has
not accurately distinguished between "libel per se" and a libel
consisting of words which are "actionable on their face." 1
Words which are "actionable per se" are to be distinguished
from words which are not actionable without proof of special
damage, whereas the author gives them the same meaning as
words which are "actionable on their face," and distinguishes
them from "libel per quod," i. e., words which do not require
allegation and proof of surrounding circumstances to make their
defamatory meaning apparent. Then, after mistakenly citing
Odgers in support of the error, the author states
.

1

See pp. 46-49.
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legal distinction, namely, that, in
complaint must contain and the plaintiff
damages."

"Stfme authorities add another
of libel per quod, the
must be able to prove special
the

case

proceeds to criticize !
or inadequacies which
be
out
in
the
same
might
pointed
chapter, including a misunder
of
the
the
of
standing
significance
"justification" of fair com
ment and criticism and its close relationship to freedom of the
press,2 an understatement of the privilege attaching to reports
of legal proceedings (e. g., contents of pleadings) prior to
judicial hearing,3 and an unsatisfactory treatment of truth as
which "distinction" the author then
There

a

are

several other inaccuracies

defense.4
To the reviewer it would

seem

logical that

a

work

law of the press should relate the several subjects of
right of privacy, publications in contempt of court,

on

the

libel, the

obscene,
profane publications and even miscellaneous kinds
of restrictions (e. g., second-class mail privileges and limitations
on advertising) to the fundamental subject of the freedom of
the press. In failing to do this, the author, in the reviewer's
opinion, has missed an enviable opportunity to provide a muchneeded synthesis of these related fields and to inform the jour
nalist as to the extent of his heritage, the danger points at which
it is threatened, and the service that each journalist can render
by eternal vigilance against the ever-recurrent attempts to re
capture the ground won in the past by those who, as far back
as Socrates, have battled for liberty of expression.
Sometimes
these attempts take the form of libel suits brought by govern
mental entities, sometimes of proceedings for contempt of court,
sometimes indirectly by endeavors to impose a licensing system
on the press, sometimes by denial of second-class mailing
priv
ileges, etc., etc. The form of the encroachment will continue to
indecent and

vary in the future as it has varied in the past and education in
the basic social purpose of the Constitutional guarantee is indis
pensable if the right is to be preserved. The past year has seen
a vigorous and so far successful effort by the press to
safeguard

its

liberty from

any encroachment under

of the National Industrial

guise of enforcement

Recovery Act. The experience of
broadcasting stations, which were supposedly protected from
censorship not only by the First Amendment but by a specific
2

s
*

See pp. 195-203.
See p. 157.
See pp. 104-109.
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section in the Radio Act, is

an
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eloquent warning

as

to what

can

be done to suppress free speech when a licensing system is in
The tendency on the part of some government officials
force.
to refuse news to representatives of publications whose criti

cisms they resent raises

a question which has not yet had a
satisfactory answer. Chapter VI is a very superficial collection
of platitudes on the subject with extensive quotations from a
few cases, and those not always the more important. The doc
trine of previous restraint and subsequent punishment is virtually
ignored.
In addition, the book omits mention of other subjects which
might well have been included. For example, the right of broad
casters to appropriate and disseminate news taken from news
papers and news agencies and, conversely, the right of news
papers to publish news taken from broadcast programs, have
been the subject of considerable literature and of a few important
decisions, domestic and foreign, during recent years. The limita
tions imposed by international conventions governing wire and
wireless communications on press and press rates, as well as
the subject of domestic press rates as governed by regulations
of the telegraph companies and their relation to the powers of
the Interstate Commerce Commission and the Federal Radio
Commission, are deserving of consideration.
The reviewer regrets not to be able to present a more
eulogistic appraisal of the book and reiterates that it is probably
not fair to apply quite as rigorous standards as he has done.

Louis G. Caldwell.
PATENT SOLICITING AND EXAMINING� E. S. Glascock and Emer
son

Stringham.

This is

Pacot

Publications, Washington,

1934.

Pp.

743.

substantially entirely rewritten edition of "Patent
Examining" by Mr. Stringham, published in 1930
and is one of a group of volumes on various phases of patent law
being produced by Pacot Publications.
Its title is intriguing since it indicates that it is intended
to advise and instruct not only attorneys who are practicing

Soliciting

a

and

before the Patent Office but also those in the Patent Office who
have to deal with attorneys and papers filed by them.
It is
as if one in writing a book on trial practice should entitle it

"How To Try and Decide Cases." In fact the book contains
much information and instruction which will be of no imme
diate use to the attorney, but merely instructs the Patent Office
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examiner how to carry out his work. This is probably desirable
because there are a great many examiners in the Patent Office
and there are a good many problems which have to be met. The

surprising
practiced patent law and one
of the authors had until recently a supervisory position in the
Patent Office which let him clearly see how much aid, advice
emphasis

on

the work inside the Patent Office is not

since neither of the authors have

and assistance the Patent Office examiners needed.

Of

course

great deal of the book contains matter which is of interest both
to the examiner and the attorney and it allows the attorney to
a

correct the examiner if he goes wrong.

It treats in

a

very

satisfactory way almost every situation which can arise in con
nection with the preparation, filing and prosecution of an appli
cation for patent.

To be sure, in

instances, matters which
specifically within the scope of
the present volume are treated merely by citing articles in
journals or sections of other books with a statement that they
should be consulted for the specific problems involved.
Some
times it is disappointing to get from the index a reference to
a page in the volume only to find that the reader instead of
finding an explanation finds merely a reference to some other
source.
This, however, is much better than entirely neglecting
the subject.
The book is very thoroughly supported by citations of a great
As a rule recent cases only are cited but in some
many cases.
instances early cases are relied on, especially when the matter
the authors think do not

some

come

is of historical interest or when the matter is so well established
that it has not been adjudicated in recent years.
The size of the book and the multitude and complication of

problems encountered

seems

amazing at first blush, especially

when it is realized that the book is

merely a book of practice
in the very narrow Patent Office field. Every lawyer, however,
is familiar with the fact that approximately two thirds of the
decided court cases relate to practice and not to merit, and
consequently it is not surprising that in the course of the one
hundred years that the present patent system has been in opera
tion a very complicated procedure has been evolved.
One chapter of the book, prepared by Dr. Joseph Rossman,
gives a very lucid and complete statement of the practice under
the Act of Congress of May 23, 1930 which amended the patent
statutes to grant patents for plants.
This is the first attempt
in any general book on the patent law to adequately treat the
problem of plant patents. While there has been no litigation
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involving plant patents and consequently no cases are cited,
chapter may be considered authoritative and is particularly
helpful since it includes a quite complete bibliography on the
subject and some detailed discussion of several plant patents
and the procedure leading to their issue.
The book is not confined to a simple, matter of fact statement
of the practice as indicated by the holdings in the cases cited.
It is impossible to read far into the book without perceiving
that the authors have a theory of the patent law. They do not
hesitate when the occasion arises to point out how the law should
develop or to take issue with the cases and to say in some

the

instances that the law

as

established

changed. They give their
In
in a convincing manner.

be

now

reasons

one

or

is wrong and should
frequently and

for this

two instances

they refer

to their

past writings and indicate that the trend of decisions
has been changed in accordance with their suggestions.
It is
to be hoped that the profession and the tribunals will avail
themselves of this volume and endeavor to follow the lead of

the authors

or

fully justify

The table of

any other

position taken.

cites all reporters carrying the cases and
the index is elaborate and in terminology familiar to the patent

profession.
Certainly

cases

practicing before the Patent Office or before
Appeals should be without the
an aid, guide and friend in court.

no one

the Court of Customs and Patent

present volume

as

Karl Fenning.*
*
Professor of Patent Law, Georgetown University School of Law ;
formerly Assistant Commissioner of United States Patent Bureau.
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