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THE NEW DEAL AND THE PUBLIC MONEY

0. R. McGuire*
A. Garfield,

possibly one of the best informed men con
appropriations of public money ever to occupy a
seat in the House of Representatives and who afterwards be
came President of the United States, declared in an address of
June 23, 18741 that the Government of the United States was a
vast colossus "whose every motion depends upon the expenditure
of money; and by the appropriations made Congress determines
and limits the activities of every function from the highest to

JAMES
cerning

the lowest" ; that the exercise of the smallest function of govern
ment is accompanied "or rather produced, by an expenditure of

money"

2

and that

�

of

"If our republic
mankind, and if

of

our revenue

was

blotted from the

earth, and from the

memory

record of its history survived, except a copy
laws and our appropriation bills for a single year, the
no

political philosopher would be able from these materials alone to
reconstruct a large part of our history, and sketch with considerable
accuracy the character and spirit of our institutions."
He had stated at

a

prior date3 that

�

*

LL.B., A.M., S.J.D., Counsel to the Comptroller General of the United
States; sometime Special Assistant to the Attorney General of the United
States; and a member of the Special Committee on Administrative Law
Author of numerous articles in legal
of the American Bar Association.
journals. Assisted by James Gaghan, LL.B., and O. R. McGuire, Jr.
12 Garfield's Works (1882-1883) p. 130.
2 Id. at
p. 740, from an article entitled National Appropriations and
Misappropriations (1879) North American Review.
3 Id. at
In an address of January 23, 1872, Garfield quoted
p. 97.
the Englishman, Dupont White, that: "A nation embodies its spirit and
much of its history in its financial laws.
Let one of our British budgets
survive the next deluge, and it will plainly appear all that we are."
Garfield further said in the course of this address that: "The expenditure
of revenue forms the grand level from which all heights and depths of
The expenditure of revenue and
legislative action are measured.
its distribution, therefore, form the best test of the health, the wisdom
.

and the virtue of

a

.

.

Government."
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"A government is an artificial giant, and the power that moves
, money raised by taxation and distributed to the various

it is money
parts of the

�

body politic according

to the discretion of the

legislative

power."

Another student and participant in the National government
more than a quarter of a century has stated4 that the Consti
tution of the United States in attempting to prevent the appro
for

priation of public money for local or special benefits provided
in both the preamble and in the taxing clause that public
moneys should be used only for the general welfare and that

�

objective did the Constitutional Convention more signally
In attempting to limit the power of expenditure,
the Constitution made possible an interpretation which has given to
In the first century
the power of expenditure an unlimited scope.
of the Constitution, the great limitation was measurably observed,
and the long struggle over the question of internal improvements
turned upon this point.
After the Civil War the limitation was con
verted by practical construction into an unlimited grant of power,
and today the Congress grants stupendous amounts, not only for
the special and exclusive benefits of sections and States, but even
for that of special classes. This has meant, for many practical pur
"In

no

fail than in this.

poses, the subversion of the Constitution."

It is

no

part of the

current heated debate

the New Deal

purpose of this article to enter into the
to the questions of policy involved in

as

appropriations.

My

purpose is the

narrow

one

of examining into the constitutional restraints, if any, on the
power of the Congress to make appropriations for any purpose
which may commend itself to the law making body of the Fed
eral government; unquestionably that

body has exercised

un

limited power to make appropriations to carry forward every
motion of government into new and to some extent, at least,
untried fields.

Has

Congress usurped such

power,

as some con

is it within both the letter and spirit of the Constitution
tend,
of the United States, as is urged by others? In other words,
insofar as New Deal appropriations are concerned was Presi
or

dent Roosevelt correct when he stated in his annual message
of January 4, 1935, to Congress that the Country was progress

ing towards a new order of things "under the framework and
in the spirit and intent of the American Constitution"?
*

Beck, Our Wonderland

of

Bureaucracy

(1932)

p. 24.
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I
Power Over Public

State Governments

Moneys in the Colonial and
Before the Adoption of the

Federal Constitution

With the exception of the early settlers of New York, the
were established by Englishmen who brought
here Anglo-Saxon ideas of government current when they left
thirteen colonies

English shores for America.

Due to the fact that considerable

numbers of young Americans were regularly sent back to Eng
land to study in the Inns of Court and elsewhere and due to the
further ties with the

homeland, the American colonists were
political disputes in England.
They knew that Parliament and the King governed without a

more or

less familiar with current

formal written constitution and that there

were no restrictions
the power of the English government to raise revenue and
appropriate it for any purpose except such control as could be
exerted by the people through the House of Commons.
In fact,
on

bitter struggles developed in England over the public purse
not between the people and their elected representatives with
respect to the purposes for which revenue could be collected and

�

expended but between such elected representatives and the king
to whether the intervention, or consent of the House of Com

as

mons was

in any event necessary in this connection.
I assume
are familiar with this

for present purposes that my readers
phase of English history.
It

entirely in accord with this phase of English history
of the charters, fundamental orders, grants, etc.,
which were used for the purpose of establishing governments
that

was

none

in the thirteen colonies contained any restrictions whatever

on

the legislative power of the colonies to raise revenue and to
appropriate it for public purposes and, in fact, all of such docu
ments are generally silent with respect thereto except the char
ter of 1732 granted to the corporation or colony of Georgia
which provided that the common council of the colony should

have "full power and authority to dispose of, extend and apply
all the monies and effects belonging to such corporation, in such
manner

and ways and by such expenses as they shall think best
carrying on and effecting the good purposes

to conduce to the

herein mentioned and intended."
5

All references to the

3

charters, etc., of the thirteen colonies and to
prior to the adoption of the Constitution

the constitutions of such states
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Eight of the thirteen colonies, namely, Georgia, the two
Carolinas, Virginia, New Jersey, New York, New Hampshire,
and Massachusetts, were royal colonies by 1776, each with a
Governor appointed by the King of England.
In the three pro
colonies
of
prietary
Maryland, Pennsylvania, and Delaware
executive authority was vested in the proprietor or in a gover
nor or lieutenant governor appointed by him.
Only in two of
the colonies, Connecticut and Rhode Island, the so-called "cor
porate" colonies, Avas the governor chosen by the representa
tives of the enfranchised voters and in both he had little real

With the exception of Pennsylvania, each colony had
The members of the upper house of
two legislative branches.
power.

councillors

or

assistants,

as

they

were

called,

were

chosen

by

the governors except in Massachusetts, Connecticut, and Rhode
Island and, naturally, the governors appointed their personal
favorites

or

men

whom the governors believed would support

The
them in any controversy with the elected lower houses.
people, as taxpayers, resented what they believed to be exorbi
were generally caustic critics of those officials
who, in their judgment, lavished spoils on favorites or were
supposed to be guilty of wasteful or unnecessary expendi
It did not take the taxpayers of the
tures of public money.
colonies long to learn that the elected representatives in the

tant taxation and

colonial assemblies

were

determined to control the governors,
or the proprietors, through the use

appointed either by the king
of

the

power

over

money

bills.

Among other things, the

elected colonial assemblies had generally succeeded in stripping
the appointed upper houses of all power over money bills, much
in the

same

authority

as

manner

over

money

the various colonies

the House of Lords

measures

in 1911.

was

deprived of

The lower houses in

generally provided that

money

grants be

made annually, not permanently, and that they be paid out by
treasurers appointed by the colonial legislatures.
By with

holding

or

threatening to withhold the salaries of the
making the governors

nors, the legislatures succeeded in
able to control.6
of the United States
tions

and

Charters

gover
amen

to 1 and 2 Poore, Federal and State Constitu
(Government Printing Office, 2d ed. 1878). The

are

interested student will find in the table of contents to these two volumes
page references to particular charters and constitutions.
6 l Carman and McKee, History of the United States

109-111.
1280.

See article 7, Massachusetts Charter of

1780, Poore,

(1931)
pp.

pp.

1279-
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Therefore, when the Declaration of Independence was
adopted and the thirteen states were requested to formulate
their own constitutions, we find that the constitution adopted
in 1776 for the state of Delaware, provided, for instance, that
"All money bills for the support of government shall originate
in the house of assembly, and may be altered, amended, or re
jected by the legislative council" or upper house.7 The Mary
land constitution of 1776 defined

a

taxes

money bill to be any "bill

assessing, levying
applying
supplies for the support
of the government, or the current expenses of the state, or
appropriating money in the treasury" and provided that all such
bills should originate in the lower house and that the senate
could only assent or dissent to such bills.8
A similar provision
or

or

contained in the Massachusetts constitution of 1780 9 while

was

the New

Hampshire constitution of 1776 provided that all bills,
resolves, or votes for raising, levying and collecting money
should originate in the House of Representatives and the con
stitution of 1784 for that state provided that all money bills
should originate in the house but the senate could propose or
concur with amendments as on other bills.10
The New Jersey
constitution of 1776 required all money bills to originate in
the house and prohibited the senate from altering any such
bill."
The New York constitution of 1787 contained

limiting the origin of

no

provision

money bills to the lower house.12

The

Fundamental constitutions of 1669 for the Carolinas provided
that the executive should have full power to dispose of all

public treasure, excepting money "granted by the parliament
and by them directed to some particular public use." 13
How
the North Carolina constitution of 1776 14 contained

ever,

restriction

on

which the money
adopted the same
7

Poore,

8

Id. at pp. 821,
Id. at p. 964.

9

10
11

pp.

no

origin of money bills or the purposes for
could be appropriated while the constitution
year for the state of South Carolina provided

the

270, 278.
828, articles 10, 11, and

22.

Id. at pp. 1279, 1280, 1287.
Id. at p. 1312.

12 Id. at
This constitution did contain a provision that the
p. 1336.
Treasurer should be appointed by the legislature but could not be a member
of either house.
A similar provision was contained in a number of the
other state constitutions, including that of North Carolina, id. at p. 1413.
is
14

Id. at p. 1401, � 33.
1411, 1418.

Id. at pp.
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that all money bills should originate in the lower house and
prohibited the upper house from altering or amending them.15
The constitution adopted two years later for this state continued
the origin of money bills with the further
restriction that "No money be drawn out of the public treasury
such restriction

on

but by the legislative authority of the state." 16
Pennsylvania's Frame of Government granted in 1683 by
William Penn provided that the governor and provincial council
should at all times have power to inspect the management of
public treasury and to punish those who should convert any

the

part thereof to any other use "than what has been agreed upon
by the governor, provincial council, and general assembly." 17
The constitution of 1776 for this state, which was adopted by
a convention presided over by Benjamin Franklin, continued
the unicameral elected legislature of colonial days and gave to
it the power to appoint a treasurer but it likewise contained
no restriction on the power of the legislature to appropriate
money.18 The charter of Rhode Island and Providence Planta
tions, which was granted in 1663, served as a state constitution
until 1842 and during the intervening period there was no re
striction in that state as to the origin of money bills or as to
the right of making appropriations but, as above stated, the
governor of Rhode Island was elected and was a mere figure
head for most of the period.19
While the Vermont constitution of 1777 provided that no
tax, custom or contribution should be imposed upon, or paid
by the people of that state except by law for that purpose and
that before any law was enacted for raising revenue "the pur
pose for which any tax is to be raised ought to appear clear to
the legislature to be of more service to the community than the
money would be if not collected," the constitution adopted in
1786 omitted such a provision and provided that the governor
and council "may draw upon the treasurer for such sums as
is

Id. at pp. 1613, 1620.

ie

Id. at pp. 1620, 1627, � 16.
17 Id. at
A similar
pp. 1520, 1523, article 11.
in the Frame of Government granted in 1696.

provision

was

contained

The constitution of 1790 established a bi
Id. at pp. 1540, 1548.
legislature and provided in section 21 that: "No money shall be
drawn from the treasury but in consequence of appropriations made by
is

cameral

law."
is

Id. at p. 1550.
Id. at pp.

1595, 1603.
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appropriated by the House of Representatives," the
being appointed by that body.20
The royal charter of 1611 for Virginia conferred on the
council authority to make such laws and ordinances as might
be required so long as they were not contrary to the laws of
England while the constitution of 1776 adopted for this state
provided that all laws should originate in the lower house but
could be amended in the senate "except money bills, which in
no instance shall be altered by the senate, but wholly approved
21
or rejected."
That is to say, in none of the state constitutions in operation
in 1789 when the delegates met in Philadelphia in the Consti
tutional Convention was there any attempt to restrict the right
or power of the elected representatives of the people to raise
revenue and appropriate such revenue for any purpose such
elected representatives in the various state governments might
determine to be in the public interests though, as stated, the
state constitutions generally provided that money bills should
originate in the lower house and in some of them that the

may be

treasurer

nor alter such bills.
Thus, the
people of the states reserved to themselves control over taxation
and the appropriation of public money through their control
As the lower houses
over the membership in the legislatures.
were generally elected more frequently than the upper houses,

senate could neither amend

such

control

was

immediate

and

effective to

carry

out

the

wishes of the electors.

II

Proceedings in the Constitutional Convention
as to Public Money
With the above background of colonial and state history
prior to 1789, it is easy to understand why Article 1, Section 7
of the Constitution

provided that:

"All bills for raising revenue shall originate in the House of
Representatives; but the Senate may propose or concur with amend
ments

20
21

as

on

other bills."

Id. at pp. 1860, 1865, � 28, and p. 1871, � 11.
Id. at p. 1905.
This constitution also provided that the treasurer

should be selected by the joint ballot of both houses.
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Article 1, Section 8, that:
"The Congress shall have power to lay and collect taxes, duties,
imposts and excises, to pay the debts and provide for the common
."
defense and general welfare of the United States.
.

.

and Article 1, Section 9, that:
"No money shall be drawn from the treasury, but in consequence

appropriations made by law; and a regular statement and account
of the receipts and expenditures of all public money shall be published
of

from time to time."

This article is not intended

as

a

study of the

power of the

Federal government in the field of taxation but as a study of
the power of Congress to appropriate public money for what
�

ever

purposes it may

see

fit and but incidental attention will be

given herein to the Constitutional power of raising revenue,
though, of course, the public money must be raised by the Con
gress before the money may be appropriated for any purpose.
Neither the Virginia plan or the Pinckney plan of govern
ment

presented

to the Federal constitution convention contained

provision with respect to the authority of the law-making
body to appropriate public money, though the Pinckney plan
expressly contemplated a common treasury to be replenished by
quotas contributed by the several states. The New Jersey plan
provided that Congress should be authorized to pass acts for
raising revenue by taxing imports, stamps on paper, and post
age on letters or packages passing through the general postoffice
which had been operated under the Articles of Confederation,
such revenue to be applied "to such Federal purposes as they
shall deem proper and expedient."
Strange as it may seem to
in view of his ability in the field of public finance
Hamil
us
ton's plan made no express provision for either a Federal treas
ury or for the raising of revenue therefor and its appropriation
to meet the needs of the Federal government. Implied authority
therefor was evidently intended to be conferred in the first para
graph of the plan wherein Congress was to pass "all laws what
soever subject to the negative hereafter mentioned." 22
any

�

22

�

All references herein to the

proceedings in the Federal Constitutional
(Gov

to the pages of Formation op the United States
For various texts of the Virginia
ernment Printing Office 1927)

Convention

are

.

953, 963; Pickney Plan, pp. 964, 966; New Jersey Plan,
978; and Hamilton's Plan, pp. 979, 988.
see

pp.

pp.

Plan,
967,
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form

part of Article 1, Sections
appeared in the constitutional
convention on July 5, 1787, when in the proceedings for that
day the compromise committee of eleven which had been ap
pointed to attempt some form of adjustment between the large
and the small states in the matter of representation in Congress
The

provisions which

163

now

a

7 and 9 of the Constitution first

submitted its report.23
Generally, this recommendation was to
the effect that representation in the lower house should be based
on

population and that each

state should have

an

equal vote in

the upper house; that all bills for raising or appropriating
money and for fixing the salaries of the officers of the Federal

government should originate in the lower house; that such bills
could not be altered

or

amended in the upper house ; and that

no

money should be drawn from the

public treasury but in pur
suance of appropriations to be originated in the lower house.
That is to say, these provisions as to money bills were simply
lifted from
1789 and

a majority of the state constitutions in operation in
proposed by the committee of eleven as a part of the

Federal Constitution then under discussion.
As is well known, there was a heated debate on the recom
compromise and on July 6th Mason stated that if the

mended

second branch of the national

legislature "have the

power of

giving away the people's money, they might soon forget the
source from whence they received it" while Wilson stated that
if he had proposed the Senate should have an independent dis
posal of the public money, the observations made by Mason
would have been a satisfactory answer but no such proposal had
been made.24
Franklin stated that it was always of importance
that the people should know who had disposed of their money
and the disposition which had been made of it as it was a
maxim that those who feel, the taxpayers, can best judge.
Morris and Wilson alluded to the dispute between the two
houses of Parliament and to the disputes between Parliament
and the king concerning money, or appropriation bills but no
where in this reported debate was there any allusion to a
proposition which was unknown in the colonial and state gov
that the proposed constitution did,
ernments prior to 1789
could, or should place any restriction on the power of Congress
�

�

23

(1924)
24

Id. at p. 323.
pp. 116, 135.
Id. at p. 336.

See Beck, The Constitution

of the

United States
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to make

appropriations of public
might deem expedient.25
The

recommendations

of

the

money

for any purpose it

committee

of

eleven

were

representation in Congress and the
amended report adopted on July 16th, the principal debate
being centered on the question whether the large and small
states should have an equal vote in Congress ; whether the votes
of the respective states in both houses should be based on popu
lation ; or whether the representation should be based on popu
lation in the lower house with each state having an equal vote
in the upper house.26
The resolutions which had been adopted
to July 26th were referred on that day to the committee on
detail.27
This committee reported August 6th and Article 4,
Section 5 thereof provided that:
amended in the matter of

"All bills for

raising

or

appropriating

of

Representatives, and shall

not be altered

fixing the
originate in the House

money, and for

salaries of the officers of the Government shall
or

amended in the Senate.

No money shall be drawn from the public treasury, but in pursuance
of appropriations that shall originate in the House of Representatives.28

The report of the committee on detail was taken up for dis
on August 7th and on August 8th Pinckney moved to

cussion

strike out Article 4, Section 5 on the ground that it gave no
particular advantage to the House of Representatives and that

clogged the government. Mason again indicated that the
power to appropriate money was to be unlimited when he stated
that the purse strings should never be placed in the hands of the
it

Senate for the

reason

that its size and the term of office tended

The motion was
growing aristocracy.
adopted.28(a) The next day Randolph and Williamson gave notice
of their intention to move for a reconsideration of the vote by
which the Section was stricken from the report of the com
mittee on detail.28Cb) Randolph made the motion on August 11th
which was agreed to and it was taken up on August 13th for
debate.28(c) The amendment offered by Randolph was directed to
to

create

25

26
27
28

an

ever

Id. at pp. 337, 338.
Id. at pp. 338, 384.
Id. at pp. 465, 471.
Id. at pp. 471, 482.

28(a) Jd. at pp. 499-500.
28(b) id. at p. 500.
28(c) Id. at pp. 522, 528-536.
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"bills for raising money for the purpose of revenue or for ap
propriating the same shall originate in the House of Repre

sentatives" with
amend such bills

a

restriction

so

the power of the Senate to
to increase or diminish the sum to be

as

on

raised, or change the mode of raising it, or the objects of its
appropriation. Mason submitted an extended argument in
favor of the amendment, urging, in substance, that members of
the House of Representatives represented the people while the
Several other members dis
Senate represented the States.
cussed the amendment but none of them suggested that there
was to be any limitation on the power of Congress to appro
priate money except such limitation as the people might inter
pose by retiring from Congress those responsible for appropria
tions with which the people did not agree.
Rutledge said, in
part, that: 28<d>
"The House of

originating

money

Commons not only have the exclusive right of
are not allowed to alter or

bills but the Lords

people say that this restriction is
They can not but see that it is of no
real consequence; and will be more likely to be displeased with it
as an attempt to bubble them, than to impute it to a watchfulness
For his part, he would prefer giving the exclusive
over their rights.
right to the Senate, if it was to be given exclusively at all. The
Senate being more conversant in business, and having more leisure
will digest the bills better, and as they are to have no effect, till
examined and approved by the House of Representatives there can
be no possible danger.
These clauses in the constitutions of the
states have been put in through blind adherence to the British model.
If the work was to be done over now, they would be omitted.
The
experiment in South Carolina, where the Senate can not originate
or amend money bills, has shown that it answers no good purpose;
and produces a very bad one of continually dividing and heating the
amend

but

a

a

money bill.

mere

Will not the

tub to the whole.

two houses."

The motion submitted by
was offered

August 15th there

purpose but this motion

was

Randolph
a

rejected and on
accomplish the same

was

motion to

postponed until there

was

taken up

the powers of the Senate.28(e)
The committee of eleven reported
September 5th recommending among other things, a substitute
for Article

6, Section 12, to require all bills for raising the
originate in the House with right in the Senate to
amend such bills and providing that no money should be drawn
from the treasury but in consequence of appropriations made by
revenue

to

28(d) Id. at p. 534.

28(e) Id. at p. 546.
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law, but consideration thereof

was

The entire

postponed.28*0

on style on September
reported on September 12th, placing
in Article 1, Section 7 the provision that all bills for raising
revenue should originate in the House with authority in the

matter

was

referred to the committee

10th and that committee

Senate to propose

or concur

and in Section 9 that

with amendments

as on

other bills

money could be drawn from the treas
but
in
ury
consequence of appropriations made by law.28(g) When
the latter Section was reached in convention Mason moved that
no

there be added

a provision "That an account of the public ex
penditures should be annually published" and the motion was
seconded by Gerry.
Morris and King remarked that this would
be impracticable and Madison moved to strike out the annual
requirement and to substitute "from time to time." The clause
was finally amended to read and adopted as it is now contained

in the Constitution.28*)

While

a

restriction

was

placed in the Constitution that

no

money could be appropriated for the support of the Army for a
longer period than two years28 � it is the only express restriction
contained in the Constitution as to the power to appropriate

money and this restriction

originated because of the fear of a
on the part
of the Convention that Congress could not be trusted to deter
mine the purposes and causes for which public money could be
appropriated. The main reliance for such control was placed in
the people who have the right every two years to retire every
large standing

army and not because of any fear
>

member of the House and

one

third of the Senate.

I have been

unable to discover in the debates in the Constitutional Conven
tion any

suggestion that the

power of

Congress to appropriate

public money should be restricted by terms in the Constitution
except in the case I have mentioned as to the Army and in
�

�

this respect the members of the Convention followed the prac
tice as they had known it in the operation of the British, colo
nial, and the state governments.

28(f) Id. at pp.

666, 667.

28(g) Id. at pp. 702-713.

28(W7d. at p. 727.
28

� Article

I, �

8.
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III

Discussion of Such Power During Period of
Ratification of the Constitution

Hamilton, from the State of New York whose charter and
subsequent constitution contained no restriction on the appro
priation of public money, argued in the Federalist that : 29
"A government

ought to contain in itself every power requisite
accomplishment of the objects committed to its care, and
to the complete execution of the trusts for which it is responsible,
free from every other control but a regard to the public good and
to the sense of the people.
"As the duties of superintending the national defense and of
securing the public peace against foreign or domestic violence involve
a provision for casualties and dangers to which no possible limits
can be assigned, the power of making provision ought to know no
other bounds than the exigencies of the nation and the resources of
the community."
to the full

He stated in this same number of the Federalist, in answer to
suggestion that all resources of taxation might by degrees be
come the subjects of Federal monopoly, to the entire exclusion
and destruction of the state governments, that such conjectures
were extremely vague and fallible; that there were weighty
reasons to induce a belief that state governments would com
monly possess greater influence over their people than the
Federal government; that there were greater probabilities the
state governments would encroach on the Federal government;
and that everything conjectural "must be left to the prudence
and firmness of the people; who, as they will hold the scales in
their own hands, it is to be hoped will always take care to pre
serve the constitutional equilibrium between the general and
state governments.
Upon this ground, which is evidently the
true one, it will not be difficult to obviate the objections which
a

have been made to

an

indefinite power of taxation in the United

States."

previously29 (a) that he believed it could
be "regarded as a position warranted by the history of man
kind, that, in the usual progress of things, the necessities of a
nation, in every stage of its existence, will be found at least
Hamilton had stated

29

The Federalist, No. XXXI

29<a)/d. at No. XXX.

(Lodge ed. 1888).
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equal
than
as

Also, that since "future necessities

its resources."

to

admit not of calculation

limitation ; upon the principle, more
adverted to, the power of making provision for them
arise ought to be equally inconfined."
It is abundantly
or

once

they

evident that Hamilton, at least,

saw no

limit either

on

the power

of Congress to levy and collect taxes or to appropriate public
He was looking at the "necessities of a nation, in every
money.

stage of its existence" and there is

no

suggestion in his Feder

alist papers that he believed the power of the Federal govern
ment to levy and collect taxes or to borrow money and then to

appropriate it

was

limited except

by the "necessities of

a

na

If any reinforcement for this position of Hamilton is
required, it is found in his famous Report on Manufactures in

tion."

1791, wherein he said of the general welfare clause of the Con
stitution :29^>

"The phrase is as comprehensive as any that could have been
used, because it was not fit that the constitutional authority of the
Union to

appropriate its

revenues

should have been restricted within

'general welfare,' and because this necessarily
embraces a vast variety of particulars which are susceptible neither
It is therefore of necessity left
of specification nor of definition.
to the discretion of the National Legislature to pronounce upon the
objects which concern the general welfare and for which, under that
description, an appropriation of money is requisite and proper. And
narrower

there

limits than the

seems

to be

no

room

for

a

doubt that whatever

concerns

the

general interests of learning, of agriculture, of manufacture, and of
commerce, are within the sphere of the national councils, as far as
regards an application of money."

and argued that
parted company with Hamilton29
"general welfare" which the Federal government could
promote by raising and appropriating public money was the
welfare which it could promote by virtue of its other delegated
Madison was there urging the necessity for the Fed
powers.
eral government to have the power of raising its own revenue
by taxation, borrowing money, etc., rather than have to depend
He undertook to answer the
on requisitions upon the states.
critics of the Constitution who were urging that under the
terms thereof the Federal government had an unlimited power
to raise and appropriate public money by saying that the power
Madison

the

29tf>) Hamilton's Works
29(0) the

(Lodge ed.)
Federalist, No. XLI.

p. 151.
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lay and collect taxes, duties, imposts, and excises, to pay the
debts, and provide for the common defense and general welfare
"to

of the United States" did not confer such

a

power.

He asks:

"For what purpose could the enumeration of particular powers
be inserted, if these and all others were meant to be included in the
preceding general powers? Nothing is more natural nor common

general phrase and then to explain and qualify
particulars. But the idea of an enumeration of
by
particulars which neither explain nor qualify the general meaning,
and can have no other effect than to confound and mislead, is an
absurdity, which, as we are reduced to the dilemna of charging either
on the authors of the objection or on the authors of the Constitution,
we must take the liberty of supposing, had not its origin with the
than first to

it

a

use

a

recital of

latter." 29(d)

The rule of

interpretation thus invoked by Madison is, after
interpretation and the effect of this argument
In writing of the "necessary
was weakened by himself later.
and proper" clause of the Constitution, he said29 (e) that had the
Constitution attempted a positive enumeration of the powers
necessary and proper for carrying the other powers into effect,
the attempt would have involved a complete digest of laws on
every subject to which the Constitution relates; "accommo
dated, too, not only to the existing state of things, but to all
possible changes which futurity may produce." In answer to
the possibility that Congress might misconstrue this "necessary
and proper" clause of the Constitution, Madison stated that in
the first instance, the success of the usurpation would depend
on the executive and judiciary departments and, in the last
resort, a remedy must be obtained from the people who can, by
the "election of more faithful representatives, annul the acts
of the usurpers."
Moreover, Madison admitted,29� the possibility that Con
gress could create such a huge standing Army as might operate
to deprive the people of their liberties but he discounted the
probability by a statement of the reasons why he believed that
all, but

a

rule of

29(d) Madison

was

well answered

where he said : "If there

other

by Story (Commentaries, � 924)

which can concern the common
defense and general welfare except those within the scope of the enumerated
If there are such
powers, the discussion is merely nominal and frivolous.
cases, who is at liberty to say, that being for the common defense and
are no

general welfare, the Constitution did
29(e) The

Federalist, No. XLIV.

29(f) 7<2. at XLV.

cases

not intend to embrace them?"
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However, he did not deny that it could
be done and he did not argue that the Constitution in any
manner limited the power of the Federal government to raise

this would not be done.

revenue

and appropriate it for that purpose.

On the

contrary,

he reverted to his thesis that the power of control was in the
people, saying: "that the governments and the people of the
States should silently and patiently behold the gathering storm,
supply the materials, until it should be prepared

and continue to
to burst

on

their

own

heads, must

like the incoherent dreams of

appear to every

one more

delirious jealousy, or the mis
counterfeit zeal, than like the sober
a

judged exaggerations of a
apprehensions of genuine patriotism."
course

He further said in the

of this paper:
"Either the mode in which the federal government is to be con
sufficiently dependent on the people, or it will

structed will render it
not.

On the first

supposition, it will be restrained by that dependence

On the other
from forming schemes obnoxious to their constituents.
supposition, it will not possess the confidence of the people, and its
schemes of

usurpation

will be

easily defeated by the State

govern

ments, who will be supported by the people."

Waiving for present

purposes the

inaccuracy of the prophecy

that the States would be able to restrain the Federal govern
ment, there is not a line in the argument made by Madison in
this connection that the power of the Federal government was
limited or could be limited by a written constitution in the
matter of

raising and appropriating

revenue;

it

to

seems

me

that aside from his rather weak argument that the power of the
Federal government to raise and appropriate public money was
limited to the carrying out of the express and implied powers
of the Federal government, Madison grounds his support on the

proposition that the people would rule through their power to
representatives in Congress and could turn such
representatives out at any time should they concoct "schemes

elect their

obnoxious to their constituents."
Both Hamilton and Madison approached this

subject from

the angle of raising revenue.
They placed no emphasis
power of appropriation, apparently on the theory that

on

the

public

appropriated until they had been raised
placed in the public treasury and, as will be observed, both
men placed their reliance on the power of the people to control
their elected representatives in the matter of taxation rather
than on any limitations written into the Constitution.
moneys could not be

and

�
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When the Constitution

was

171

taken up for consideration in
ratification, there was con

the various state conventions for

siderable discussion with respect to the change from requisitions
on the states for money, as provided by the Articles of Con
federation, with which to defray the expenses of the Federal

government, to the proposed plan of authorizing the Federal
government to lay and collect its own revenue. The approach
to this problem in the ratifying conventions was similar to the
approach in the Federalist; that is, the emphasis was on the
raising of revenue and practically none on the power of appro
priating public funds for such purposes as might commend
themselves to Congress. For instance, General Thompson stated
in the Massachusetts ratifying convention that the power as to
the raising of revenue to be vested in the new government:30
"-

takes the purse strings from the people.
fidelity but did their constitution

�

.

.

for their

quoted

England has been
ever

give such

a

Did they ever allow
power as is contained in this constitution?
Parliament to vote an army but for one year? But here we are giving
Congress power to vote an army for two years to tax us without
�

limitation

and

to

gainsay them,
inquiry yearly, as in
Therefore, if this constitution is got down, we shall alter
the system entirely, and have no checks upon congress."
no

�

one

no

Britain.

Bodman stated that the power given to Congress to lay and
as contained in the Constitution "was certainly

collect taxes

unlimited, and therefore dangerous"

and in

reply Sedgwick

stated :31
".

.

.

he thought all the

sources

of

revenue

ought

to be

put into

the hands of government, who were to protect and secure us; and
powers to affect this had always been necessarily unlimited.
Congress

necessarily take that which was the easiest to the people; the
imposts, the next excise, and a direct tax would be the
last
and hence, said he, the people may be assured that the dele
."
gation of a power to levy them would not be abused.

would

first would be
.

.

.

.

.

Summer admitted that the power to raise and appropriate
money might be abused but he said that the Massachusetts

legislature had the same general powers in this respect; that
there had been no abuse; and that:32
30

Elliot, Debates

31

Id. at p. 77.
Id. at pp. 79, 80.

32

on the

Federal Constitution

(1st ed.)

p. 94.
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"If they should make

an

undue

of their power,

use

they know,

a

people would be the consequence, and they
would not be re-elected; and this is one security in the hands of the
people. Another is that all money bills are to originate with the
house of representatives.
And can we suppose the representatives
of Georgia, or any other state, more disposed to burden their con
it
stituents with taxes, than the representatives of Massachusetts
is not to be supposed for whatever is for the interest of one state
in this particular, will be the interest of all the states; and, no doubt,
attended by the house of representatives."
loss of confidence in the

�

�

Gore stated with respect to this power that:33
"The congress of the United States is to be chosen, either mediately
immediately by the people. They can impose no burdens but what
they participate in common with their fellow citizens." He further
stated that "the exigencies of government are in their nature illimit
able, so there must be the authority which can meet these exigencies
where we demand an object, we must afford the means necessary to
its attainment whenever it can be clearly ascertained, what will be
the future exigencies of government, the expense attending them,
and the products of any particular levy, duty, or impost, then and
not before, can the people of America limit their government to amount
or

�

�

and fund."

Symmes declared in the
taxation

was an

course

of this debate the power of
people. That "The con

absolute decree of the

shall have the power
it does not say that they shall
but our necessities say, they must, and the expe

gress

�

exercise it

�

rience of ages say, that they will, and finally when the expenses
of the nation, by their ambition are grown enormous that they
will oppress and subject"; that "it is an
permission, and as such I think, no free
consent to

erty."

34

it, especially in

so

universal, unbounded
people ought ever to
important a matter as prop

He further declared in the

course

of the

same

argu

ment that the taxing power of the Federal government con
tained the very sinews of the Constitution; "that it tends to

produce in time,

as

universal powers in every other

respect";

and that:
"When congress have the purse

they

are

not confined to

rigid

economy, and the word debts here is not confined to debts already
contracted, or indeed, if it were, the term 'general welfare' might be

applied
33

34

to any

expenditure whatever.

Id. at pp. 81, 82.
Id. at p. 87.

Or, if it could not, who shall
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dare to gainsay the proceedings of this body at a future day, when
according to the course of nature it shall be too firmly fixed in the
saddle, to be overthrown by anything but a general insurrection? An
event not to be expected considering the extent of this continent; and
if it were to be expected, a sufficient reason in itself for rejecting this
or any constitution that would tend to produce it."

Parsons replied to such argument by the statement, among
things, that:35

other

"Gentlemen do not distinguish between the government of an
hereditary aristocracy, where the interests of the governors is very
different from that of the

istered for the
with

delegated

common

powers

subjects, and

federal constitution establishes
and in this

a

government to be admin

good by the servants of the people, vested
by popular elections at stated periods. The
a

government of the last description,

the people divest themselves of nothing; the govern
ment and powers which the congress can administer, are the result
of

a

case

compact made by the people with each other, for the

common

defense and general welfare.
To talk, therefore, of keeping the con
gress poor, if it means anything, must mean a depriving the people
themselves of their

own

resources."

Such arguments advanced by the opponents and proponents
ratifying convention

of the Constitution in the Massachusetts

�

will be shown, similar arguments were advanced in other
and,
ratifying conventions as to the unlimited, and necessarily so,
as

�

power

of the

Federal

government to raise and appropriate

welfare", with the only check being in
certainly do not harmonize with the
statement recently made over the radio by a prominent lawyer
that there is no general welfare clause and there never was one.
Also, that the:36
money for the "general
the people themselves,

Congress the

power to

taxes, duties, imposts and excises for certain

purposes,

lay and collect
namely, to pay
the debts and provide for the common defense and general welfare
of the United States. But this language, as has been again and again
declared, is merely a limitation on the power to tax. It adds nothing
to the powers elsewhere given.
No line or syllable of the Constitution
grants to the Federal government a roving commission over the whole
"Constitution does

give

to

field of social betterment."
35

36

Id. at pp. 101, 102.
John W. Davis in a radio

broadcast, published in 2 United States

Law Week pp. 3, 4. See also Beck and Baker, opinion rendered November
22, 1934, to Thomas N. Carter with respect to the Tennessee Valley Au

thority Act of 1933.
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Alexander Hamilton when battling with all of his great
a hostile sentiment in the New York ratifying conven
tion did not recant his statements in the Federalist papers,

genius

above

quoted, and fall back on any argument that the Consti
placed a check on the Federal government as to its power
to raise and appropriate money.
On the contrary, he boldly

tution

declared:37

"A constitution

not set bounds to

nation's wants; it

ought
Unexpected invasions,
long and ruinous wars, may demand all the possible abilities of the
country. Shall not your government have power to call these abilities
into action?
The contigencies of society are not reducible to calcula
tions. They can not be fixed or bounded, even in imagination." (Italics
Author's).
can

not therefore to set bounds to its

a

resources.

inquired in the course of the same argument
whether philosophy had suggested or experience taught that the
Federal government of checks and balances, which he outlined,
"ought not to be trusted with everything necessary for the good
of society" and stated that there could be no danger when the
sword was lodged in one branch of the government and the
As is generally known to students of our
purse in the other.
form of government, Hamilton had urged in the constitutional
convention that all governmental power should be lodged in the
Federal government and I suppose it is unnecessary to quote
further from his arguments in the New York ratifying conven
tion to show that he not only believed the Constitution placed no
Hamilton

restrictions

on

the power of the Federal government to raise

and

appropriate public money for the existing and possible
future "contingencies of society" but insisted that there should
be no such restrictions except as the people might enforce from
time to time through their control over their elected representa
tives. What is more, the opponents of the Constitution in the
New York convention appear to have proceeded on the assump
tion that Hamilton

was

correct

as

to the unlimited power in

the Federal government to raise public money and appropriate
it for the needs of the Federal government as Congress should
from time to time determine.

Smith said with respect to such

power:38
37

38

Elliot,

op.

cit. supra note 30, at p. 311.

Id. at pp. 295, 296.
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"The clause before

us

is of the

175

greatest importance; it respects

The power is the most
the very vital principle of our government.
efficient and comprehensive that can be delegated; and it seems in
some measure

to

answer

I believe it will appear evident,
support of both governments. If

for all others.

that money must be raised for the
therefore you give to one or the

other,

a

power which may

in its

exclusive; it is obvious that one can exist only at
the will of the other; and must eventually be sacrificed. The powers
of the general government extend to raising money, in all possible
ways, except by duties on exports; to the laying of taxes on imports,
lands, buildings, and even on persons. The individual states in time
will be allowed to raise no money at all; the United States will have
a right to raise money from every quarter.
The general government
has moreover this advantage : all disputes relative to jurisdiction, must
become

operation

be decided in
"It is

federal court.

a

general maxim, that all governments find a use for a3
much money as they can raise. Indeed they have commonly demands
for more.
Hence it is, that all, as far as we are acquainted, are in
I take this to be a settled truth, that they will all spend as
debt.
much as their revenue; that is, will live at least up to their income.
Congress will ever exercise their powers to levy as much money as
the people can pay.
By this clause unlimited powers in taxation
are given.
Another clause declares that Congress shall have power
to make all laws necessary to carry the constitution into effect. Nothing
therefore is left to construction, but the powers are most express."
a

...

Chancellor Livingston said that:39
"Your state government has the unlimited power over the purse and
why do you fear that your rulers will raise armies to

the sword

�

Clearly because you feel a con
elect; and that confidence is founded on the
conviction you have, that tyranny is totally inconsistent with their
interests. You will give up to your state legislatures everything dear
and valuable; but you will give no power to congress, because it may
oppress

and enslave the citizens?

fidence in the

be abused

men

you

you will give them no revenue because the public treasures
squandered but do you not see here a capital check? Congress
are to publish from time to time an account of their receipts and
expenditures. These may be compared together; and if the former
year after year, exceed the latter, the corruption will be detected, and
the people may use the constitutional mode of redress."
�

may be

�

Iredell, who afterwards became an associate justice of the
Supreme Court of the United States, stated in the North Caro
lina ratifying convention that there was a necessity of "giving
both the purse and the sword to every government, or else it
can not protect the people" and inquired "in what government
39

Id. at p. 306.
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under heaven

these not given

are

up

to

some

authority

or

He added that the immediate power of the purse "is
in the immediate representatives of the people, chosen every

other?".

two years, who

they

are

can

subject

said in the

lay

no

tax

to at the

their constituents but what

on

same

time themselves."

40

Goudy

of the debate that "The purse strings are given
this clause." 41
Iredell in speaking of the possible abuse
course

by
by Congress of the
up

appropriation pointed out that the
Representatives and one third of the

power of

members of the House of

members of the Senate must be elected every two years and
that:42

"The people being inflamed with the abuse of power of the old
members, would turn them out with indignation. Upon their return
home, they would meet the universal execrations of their fellowcitizens.
Instead of the grateful plaudits of their country, so dear
to every feeling mind, they would be treated with the utmost resent
ment and contempt; their names would be held in everlasting infamy;
and their measures would be instantly reprobated and changed by
In two years, a system of tyranny could not suc
the new members.
ceed in the face of the whole people; and the appropriation could
not be with any safety for less than that period."

While it is true that Iredell

was

there

speaking of the

spe

cific grant of power in the Constitution to raise and support
armies there was no suggestion in the course of the debate in

the North Carolina convention that the Constitution
more

control

imposed

Congress in making appropriations for
other purposes than it imposed in the case of the army. It
appears to have been conceded by both the proponents and oppo
nents of the Constitution in that convention that the only con
trol over Congress in raising and appropriating money was the
control of the people over the elections, the control which had
any

over

been exercised under the colonial charters and

state consti

tutions.
There

was no

extended discussion of this

phase of the Con

stitution in the South Carolina ratifying convention.
Charles
Pinckney, one of the delegates to the Federal convention, stated
in the South Carolina
40

4

Elliot,

op. cit. supra note 30

"Mat p. 93.
42 Id. at
p. 98.
43

ratifying convention that:43

Id. at p. 330.

(2d ed. 1859)

p. 220.
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"In their individual capacities as citizens, the people are propor
tionately represented in the House of Representatives. Here they
who are to pay to support the expenses of government, have the purse
strings in their hands ; here the people hold, and feel that they possess,
an influence sufficiently powerful to prevent every undue attempt of
the other branches, to maintain that weight in the political scale
which, as the source of all authority, they should ever possess."

Wilson, who likewise had been a member of the Federal
convention, inquired in the Pennsylvania ratifying- convention
whether the people would submit to two taxing- powers and
stated that "I think they will, when the taxes are required for
the public welfare, by persons appointed immediately by their
fellow citizens."
sess

44

Wilson further stated that those who pos

the power to tax:45

"'.... possess all other sovereign power. That their powers are thus
extensive is admitted; and would anything short of this have been
It was absolutely necessary, sir, that this government
sufficient?'
...

should possess these rights; and why should it not, as well as the state
governments? Will this government be fonder of the exercise of this
authority than those of the states are? Will the states, who are
one branch of the legislature, be more opposed
payment of what shall be required by the future, than what
has been required by the present congress? Will the people, who must
indisputably pay the whole, have more objections to the payment of
this tax, because it is laid by persons of their own immediate appoint
ment, even if those taxes were to continue as oppressive as they
now are?
Certainly Congress should have the power of raising

equally represented in

to the

.

revenue

.

.

from their

for the purpose mentioned in the 8th

constituents,

article; that is, 'to pay the debts and provide for
"
defense and general welfare of the United States.'

section of the 1st

the

son

common

It must be admitted that Wilson seemed to agree with Madi
in the above quoted Federalist paper when Wilson stated

that the "general welfare clause" ;46
".

.

.

with which

so

much fault has been

found, gives

no

more

other powers; nor does it, in any degree, go beyond the particular
enumeration; for when it is said that Congress shall have power

or

to make all laws which shall be necessary and proper, those words
are limited and defined by the following 'for carrying into execution

the

foregoing powers.' It is saying no more than that the powers
particularly given, shall be effectually carried into

have already
execution."
we

44

2

45

Id. at pp. 466, 477.
Id. at p. 468. See note 29

46

Elliot,

op. cit. supra note

40,

(c)

,

at p. 444.

supra.
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When Article 1, Section 9, Clauses five and six were taken
up for discussion in the Virginia ratifying convention, no part
thereof received any consideration except the phrase with re
spect to the publication of a regular statement and account of
the receipts and expenditures.
Mason stated that he did not
conceive "the

receipts and expenditures of the public money
ought ever to be concealed" for the people had a right to know
the expenditures of their money.
He thought that the failure
to require such publication at stated intervals might afford op
portunities of misapplying the public money, and sheltering
those who did it."

47

Nicholas stated that there "could not be

misapplication" of public money as "No appropriation shall
be made of the public money but by law." 48
The debate in the Virginia ratifying convention with respect
to Article 1, Section 7 of the Constitution centered principally
around the power given to the Federal government over the
state militia, over the area of ten miles square to be selected
for the national capital, and over the "general welfare" clause. 49
There was renewed the demand for a bill of rights.
Nicholas,
in arguing against the necessity for a bill of rights, stated that
the opposers of the general welfare clause:50
any

supposed its dangers to result from its connection with,
of, the powers granted in the other clauses. He en
deavored to show the committee, that it only empowered congress to
".

.

.

and extension

make such laws

as

would be necessary to enable them to pay the

public debts, and provide for the common defense. That this general
welfare was united, not to the general power of legislation, but to
the particular power of laying and collecting taxes, imposts, and excises
for the purposes of paying the debts and providing for the common
defense, in consequence of this power. The clause which was affectedly
called the sweeping clause, contained no new grant of power.
But,
I say, the
says he, who is to determine the extent of such powers?
...

same power which in all well regulated communities determines the
extent of legislative powers. If they exceed these powers, the judiciary
If not, the people will have a right to declare
will declare it void.

it void."

However, Nicholas and those who supported his view were
ratifying convention

unsuccessful in convincing the Virginia

4?3 Elliot, op. cit. supra note 30 (1st ed.) pp. 339, 340.
Id. at p. 340.

48

49

Id. at pp. 284, 338.

50

Id. at p. 328.
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that

a

bill of rights

was

unnecessary and that convention

recom

mended to the Congress to be organized that a bill of rights
should be adopted. This was done, but none of the first ten
amendments to the Constitution, commonly known as the bill
of rights, places any restriction on the power of Congress to
either raise

or

appropriate public

money.

The debates in the Constitutional
various state

ratifying conventions,

as

Convention and in the

reported by Elliot,

seem

reasonably to establish that the Constitution was not under
stood as placing any restrictions on the power of Congress to
appropriate public money for such purposes as might commend
themselves to the legislative authority of the Federal govern
ment and no restrictions as to the amount of public money
which might be raised by Congress, the large majority of the
members of such conventions following the view of Hamilton
that there

were

and should be

no

restrictions

for which Congress might raise and
The memberships of such conventions

on

appropriate
seem

the purposes
such money.

to have been satis

fied that the Federal legislative power could be controlled by
the people should the members of Congress make the burden of

taxation too

onerous or

should they divert the public money to

and in
purposes which might not be approved by the people
so doing, the members of such conventions were following the
�

procedure known to them in the operation of their respective
state governments.

IV

Developments Concerning Public Moneys During the

Early Days of the Federal Government
Washington, in his first annual address, to the Senate and
Representatives, stated that the advancement of agri
culture, commerce, and manufactures by all proper means and
effectual encouragement were matters for the attention of Con
gress and that he was persuaded there was nothing which could
better deserve the patronage of the Congress than "the promo
House of

tion of science and literature."

He left it to the discretion of

Congress whether such desirable objects could be best promoted
"by affording aids to seminaries of learning already established,
by the institution of a national university, or by other expe-
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Senate and House in their replies to
assured
him
that in their deliberations they would
Washington
not lose sight of objects so worthy of their regard.52
Washing
dients."

51

Both the

ton returned to the

subject in his eighth annual address, again

recommending the establishment of a national university and
the extending of aid and encouragement to agriculture.
As to
the

doubted, with reference
national welfare, agriculture was of
primary importance.53 In his farewell address Washington
urged that the American people promote, as an object of pri
mary importance, institutions for the general diffusion of
knowledge.
Jefferson stated in his first annual message to Congress that
agriculture, manufactures, commerce, and navigation were the
four pillars of our prosperity and that the Congress might
seasonably interpose protection from causal embarrassment,
saying "If in the course of your observations or inquiries they

latter, he said that it would

to either individual

not be

or

should appear to need any aid within the limits of

our

consti

tutional powers, your sense of their importance is a sufficient
54
Jefferson sub
assurance they will receive your attention."
mitted to Congress the question whether the laws relating to
the establishment of Indian trading houses should be extended

prohibition against the sale of liquors to the
a matter of law; both of which
the
would
require
purposes
appropriation of public money for
laws.55
He
out
the
suggested in a subsequent message
carrying
that Congress might provide for the establishment of a marine
hospital in New Orleans for the treatment of American seamen
and boatmen frequenting such port from the adjoining terri
tory.56 Too, it was Jefferson who negotiated the treaty with
France for the purchase of the entire territory of Louisiana
and in his fourth annual message Jefferson informed Congress
that the question was within the limits of its functions to deter
mine whether any thing could be done to advance the general
good with respect to a number of things, including agriculture,
manufactures, commerce and navigation.57
whether

and

Indians should not be made

51

Richardson, A Compilation

Presidents
52

53

(1897)
59, 60.

Id. at pp.
Id. at p. 194.

54

Id. at p. 318.

55

Id. at pp. 322,
Id. at p. 324.

56
57

p. 58.

340, 341.

Id. at pp. 359, 361.

of the

Messages

and

Papers

op the
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However, Jefferson in his second inaugural address, seemed

opinion that it would require

to be of the

a

corresponding

amendment to the Constitution to repartition the surplus reve
nue among the states to be applied "in time of peace to rivers,
canals, roads, arts, manufactures, education and other great
But he sent Lewis and Clarke
objects within each state."
to explore the "best communication" from the Missouri terri
tory to the Pacific Ocean without any express authorization
58

While Jefferson stated in his sixth annual message
Congress that it had it within its power to endow "a national

therefor.
to

establishment for education"

by

that the

the

donation of public lands, he
surplus revenues could not be
a

opinion
expressed
used for public education, roads, rivers, canals, and such other
objects of public improvement without an addition to the consti
tutional enumeration of Federal powers because the objects

not among those enumerated in the
and to which it permits the public moneys to be

"now recommended

are

Constitution,
applied."59 Jefferson stated in his eighth annual message to
Congress that there was considerable surplus revenue in the
treasury and inquired : 60
"Shall it lie unproductive in the public vaults? Shall the revenue
Or shall it not rather be appropriated to the improve

be reduced?
ments

of

roads, canals, rivers, education, and other great founda

tions of prosperity and union under the powers which Congress may
already possess or such amendment of the Constitution as may be

approved by the States?

While uncertain of the

course

of

things,

the time may be advantageously employed in obtaining the necessary
powers for a system of improvement, should that be thought best."

Apparently Jefferson was not so sure when he wrote his
eighth annual message as he was when he wrote his sixth
annual message as to the authority of Congress to appropriate
58
59

Id. at p. 367.
Id. at pp. 397, 398.

However, during Jefferson's term, an Act of
1802 authorized the construction of the famous Cumberland road from a
point in Maryland to a point in Ohio.
This Act received Jefferson's
approval as well as Gallatin's ambitious project in 1808 which contemplated
great canal from north to south along the Atlantic coast line and a vast
interior system of communications between the Atlantic, the Great Lakes,
and Western rivers. Actually, between 1806 and 1817, some eleven roads
a

were

constructed

by the Federal government in various sections of the
early history of internal improvements in Monroe's paper
of May 4, 1822, 2 id. at pp. 169, 171.

country.
60

See

Id. at p. 444.
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the surplus revenue for purposes not enumerated in the Consti
tution.
However, we do know that theoretically he was as
strict

a

constructionist

Constitution should be
Jefferson had

given

Hamilton

as

was

in his view that the

liberally construed and it

some

may be that

attention in the meantime to Hamil

ton's above referred to report of 1791 60 w with respect to a
protective tariff and the uses that could be made of the revenue.
Madison
evident the

stated

in his

first

annual

message

that

it

was

diffusing knowledge and improving
small a proportion of the expenditures
for national purposes, he urged the establishment by Congress
in the District of Columbia of a seminary of learning which
would be "local in its legal character" but universal in its bene
ficial effects.61 i Madison vetoed a bill reserving a certain parcel
ful

means

of

knowledge formed

use

so

of land of the United States for the

use

of

a

certain church be

the bill comprised "a principle and precedent for the
appropriation of funds of the United States for the use and
support of religious societies, contrary to the Article of the
Constitution which declares that 'Congress shall make no law
respecting a religious establishment'." 62
Possibly the experiences of the United States in our second
war with England resulted in Madison making a recommenda
tion to Congress in his seventh annual message that the occa
sion was a proper one in advancing the public interests that
attention be given "to the great importance of establishing
throughout our country the roads and canals which can best be
executed under the national authority" for "No objects within
the circle of political economy so richly repay the expenses be
stowed on them."
He suggested that any defect of constitu
tional authority in Congress could be corrected as provided in
the Constitution and he again urged the establishment of a
national university in the District of Columbia.63
He stated in
his eighth annual message:64
cause

60 to

�i
62

Supra

note 29

Id. at p. 470.
Id. at p. 475.

(b).

But compare Bradfleld

v.

Roberts,

175 U. S. 291

(1899)

Quick Bear v. Leupp, 210 U. S. 50 (1908) and Acts of June 28, 1888,
25 stat. 239 (1888) ; and June 21, 1906, 34 STAT. 326 (1906) 25 U. S. C.
� � 279, 391 (1926)
63 Id. at
pp. 552, 553.

and

,

.

64

Id. at p. 561.
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"The importance which I have attached to the establishment of a
university within the District on a scale and for objects worthy of
the American nation induces

me

to

renew

my recommendation of it

Congress. And I particularly invite
again their attention to the expendiency of exercising their existing
powers, and, where necessary, of resorting to the prescribed mode of
enlarging them, in order to effectuate a comprehensive system of roads
and canals, such as will have the effect of drawing more closely together
every part of our country by promoting intercourse and improve
ments and by increasing the share of every part in the common stock
of national prosperity."
to the favorable consideration of

However, when Congress took Madison's recommendation
seriously and sent him a bill to set apart and pledge certain
funds for internal improvements and for constructing roads
and canals and improving the navigation of streams, he vetoed
the bill, declaring that it was not within the enumerated powers
of the Constitution to regulate commerce nor within the clause
to provide for the common defense and general welfare, saying
that to refer the power to such clause:65

".

would be

contrary to the established and consistent rules
rendering the special and careful enumeration
of powers which follow the clause nugatory and improper.
Such a
view of the Constitution would h&ve the effect of giving to Congress
of

.

.

interpretation,

as

power of

legislation instead of the denned and limited one
belong to them, the terms 'common defense
and general welfare' embracing every object and act within the pur
view of legislative trust. It would have the effect of subjecting both
a

general

hitherto understood to

the Constitution and the laws of the several States in all

cases

not

be superseded by laws of Congress.
A
restriction of the power 'to provide for the common defense and general
welfare' to cases which are to be provided for by the expenditure of
money would leave within the legislative power of Congress all the

specifically exempted

to

...

great and most important

ordinary and

necessary

of Government, money being the
carrying them into execution."

measures

means

of

When Monroe delivered his first annual message to Congress
he took occasion to state in general his agreement with the view
advanced by Madison in vetoing the bill for internal improve
ments66 and when

Congress sent! Monroe a bill for internal im
he
vetoed
it and transmitted to Congress a long
provement,
memorandum wherein he stated at length his reasons for the
65
66

Id. at pp. 569, 570.
Id. at p. 587.
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belief that Congress had no constitutional authority for raising
Monroe
and appropriating public money for such a purpose.67
recommended, as did Jefferson and Madison before him, that
there be a constitutional amendment granting the Federal gov
ernment the

right to make internal improvements but Congress

not recommending such an amendment to the states, Monroe
was forced to declare in his sixth annual message that:68

"Should Congress, however, deem it improper to recommend such
amendment, they have according to my judgment, the right to
keep the (Cumberland) road in repair by providing for the super
intendence of it and appropriating the money necessary for repairs.
Surely if they had the right to appropriate the money to make the
road they have a right to appropriate it to preserve the road from
ruin. From the exercise of this power no danger is to be apprehended.
Under our happy system the people are the sole and exclusive fountain
of power.
Each government originates from them and to them alone,
each to its proper constituents, are they respectively and solely respon
sible for the faithful discharge of their duties within their constitu
tional limits; and that the people will confine their public agents of
an

every station to the strict line of their constitutional
no cause

duties there is

to doubt."

Monroe

finally recommended and Congress appropriated the
making of certain surveys for roads and canals
that the president might consider of national importance from
the standpoint of the military, postal, or commercial opera
tions69 and John Quincy Adams in his third annual message to
Congress enumerated the projects concerning which reports had
Adams thoroughly ap
been made under such authorization.70
proved of such internal improvements and he even recom
mended the establishment of an astronomical laboratory, the
present Naval Observatory, and scientific expeditions to enlarge
and expand the sum of human knowledge.71
Andrew Jackson accepted it as settled in his veto message
of the bill proposing to authorize subscription to the capital
stock of the Maysville Turnpike Company and in his second
annual message to Congress that through practice and acqui
escence the Federal government had the legal right to appromoney for the

67
68

Id. at pp. 711, 752.
Id. at p. 760.

69

2

�

Id. at p. 954.
Id. at p. 878.

71

Richardson,

op. cit. supra note

51,

at p. 785.
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money for

priate

the construction of internal

improvements

purely local character.72 However,
they
it is not my purpose to pursue this matter further through the
State papers of the various Presidents for the reason that I

where

were

not of

a

think sufficient has been shown to abundantly establish that
with minor set-backs in Madison and Monroe's administration,
the power came to be admitted in the Federal government to
make

appropriations

for internal

improvements, education, arts,

recommended by Washington and as is now
constantly the procedure which may be demonstrated by an
examination of the annual digests of appropriations for many

and literature

as

printed by the Government Printing Office.
However, it is not to be understood that the position of
Madison or the qualified position of Monroe was acceptable to
the members of Congress of the period.
Monroe's views in his
first annual message were referred to a special committee of
the House, headed by Tucker of Virginia and this committee
in its report rejected the version of the President on all points
and even appeared to scout the doctrine of state consent.
The
years

�

committee said that it would be difficult to reconcile either the

generality of expression in the general welfare clause
course

or

the

of administration thereunder with the "idea that Con

gress has not a

expenditures, limited
defense and general
expenditures not within the
of
the
of
enumerated
range
powers
Congress, the report men
tioned the purchase of a library by the Federal government, of
paintings, services of a chaplain, "liberal donations to the
wretched sufferers of Venezuela", the Lewis and Clarke expe
dition, bounties for the encouragement of the fisheries, and the
"virtual bounties" which a protective tariff affords. The com
discretionary

power

only by their application to the
welfare."
As instances of past

over

common

mittee scouted the idea that the power would be abused "while
the vigor of representative responsibility remains unimpaired"
and it is on this principle, the report continues, that the

"framers of the constitution mainly relied for the protection of
the public purse.
It was manifest that
It was a safe reliance.
there was no other subject on which representative responsi

bility would be so great." Also, the power was
legislative discretion was absolutely necessary:73

one

in which

72

Id. at pp. 1046, 1092.
31 Annals of Congress at p. 451.
Secretary of the Treasury, had stated in
73

"There certainly

was

a

Gallatin, who became Jefferson's
1796, 5 id. at pp. 253, 254 that:
discretionary power in the House to appropriate
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".

.

.

since

no

human foresight could discern,

nor

industry
public money

human

enumerate the infinite varieties of purposes to which the
might be advantageously and legitimately be applied.

The attempt
constitution; to foresee and
provide specifically for the wants of future generations, not to frame
a rule of conduct for a legislative body."

would have been to

legislate,

not frame

In fact, Monroe admitted that

on

a

the right of Congress to

raise and spend money he had undergone a complete change
of views.
"It was impossible," said he, "to have created a
power within the

government

or

any other power distinct from

Congress and the Executive which should control the movement
of the government in this respect and not destroy it.
Had it
been declared by a clause in the Constitution that the expendi
tures under this grant should be restricted to the construction
which might be given other grants, such restraint, though the
most innocent, could not have failed to have had injurious
effects on the vital principles of the government and often on
appropriate for any object whatever, whether that object was
by law or not. It was a power which, however inexpedient
on
the present occasion, was vested in the House for the purpose
of checking the other branches of Government whenever necessary. That
such a right was reserved by the body appeared from their making
only yearly appropriations both for the support of the civil list and of
the military establishment."
Mr. Nicholas stated, id. at p. 261, that the
"Power of appropriation was vested by that instrument (the Constitution)
chiefly in the House and no power on earth would prevent his exercising
his discretion when that power was to be put in activity."
Mr. Giles,
id. at p. 261, contended that the power of appropriation was vested in the
House as a check.
Mr. Varnum, id. at p. 2360, objected to the transfer
by the Executive of money from one appropriation account to another,
saying that such a transfering power was solely vested in Congress and
that he thought the exercise of the power by the Executive was an infringe
ment on the Constitution.
"It was putting the power where it never was
intended to be." Mr. Calhoun declared, 30 id. at p. 958 that: "We have
the sole power to raise and apply money.
It is a sinew of our strength.
Not a cent of money ought to be applied but by our direction, and under
our control."
Mr. Alexander Smyth stated, 33 id. at p. 495, that: "The
House has explicitly declared that Congress have not power to construct
roads of any kind, but that it has the power to make appropriations for
such a purpose.
The President has sanctioned appropriations of money
for such purpose."
Henry Clay stated in the course of the discussion
on the same bill that:
"It was proper to pass a bill and present it to
the President, and if he refused to sanction it, then he had no hesita
tion in avowing he should be ready to proceed to hostilities with the Presi
dent on this power and withhold every appropriation until the President
conceded the power."
or

not

authorized
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important measures." He further stated that the
absolute right of the Congress to appropriate public money and
jurisdiction to make expenditures within the states for internal
improvements were quite different things and that:74
its most

"The

right of appropriation is nothing

more

than

a

right

to

apply

incidental power,
public
All that
nor does it draw after it any consequence of that kind.
would
it
in
the
of
internal
do
under
case
could
improvements
Congress
For every act
be to appropriate the money necessary to make them.
money to this

the

or

that purpose.

It has

no

support the State authority must be
land, if the proprietors should
refuse to sell it, the establishment of turnpikes and tolls, and the pro
tection of the work when finished must be done by the State. To these

requiring legislative sanction
relied

or

The condemnation of the

on.

purposes the powers of the
74 (a>

General Government

are

believed to be

utterly incompetent."

substance, from 1789 to about 1830, there prevailed the
Hamiltonian or literal and also liberal reading of the "general
In

welfare" clause of the Constitution and the wide power of the
as urged by Washington and

Federal government to provide
approved by Jefferson and John

�

Quincy Adams for the encour
agement of agriculture, commerce, manufactures, and the pro
motion of science and literature.
Grants of public land, origi
nating in the Ordinance of 1787 for the government of the
Northwest Territory, were made in the Act of 1802, admitting
Ohio into the Union, for the endowment of public education and
even though Buchanan vetoed a bill of 1859 making grants of
public land for state institutions of learning,75 the Morrell
�

Act75(a) became law three years 'later with Presidential ap
proval.76 Following that we have the Bureau of Education
created in the Department of Interior in 1867; donations of
public money commencing in an Act of 1890 for the endowment
of colleges for the teaching of agriculture and the mechanic
arts; which were increased in 1900 by the appropriation of a
much larger sum for education in the States; and the entire
matter had a capstone added thereto by the Smith-Lever Act
74

Richardson,

7<WKohl

v.

op. cit. supra note

United

States,

91

U.

69,

144, 183.
(1875) rejected this view

at pp.

S. 367

that the Federal government must invoke the aid of the states.
75
United States v. Gratiot, 14 Pet. 526 (1840) ; Ruddy v. Rossi, 248
U. S. 104 (1918).
75C<0 12 stat. 503
76

8

Richardson,

(1862),

7 U. S. C.

op. cit. supra note

� 304 (1926).
51, at pp. 543, 547, 549.
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of

1914, and the Smith-Hughes Act of 1917, making large ap
propriations for the aid of education in the States.77
A committee of Congress reported in 1817 in favor of the
establishment of a Bureau of Agriculture and while the Depart
ment of Agriculture was not established until 1862, Congress
had begun the distribution of seeds as early as 1836 ; and public
moneys have been appropriated from that time to this to aid in
the diffusion of knowledge concerning agriculture, as Washing
ton had recommended.

From 1830, to about the time of the Civil War a modified
Madisonian view generally prevailed with the constitutional

controversy transferred in the main from the question as to the
power of Congress to appropriate money for internal improve
ments generally to the narrower one of improvements in the
rivers and harbors and such roads, canals, etc., as the Presidents
might view as of national importance, along the lines mentioned
by Jackson in his above referred to message concerning the
Maysville Turnpike Bill.77^
From the Civil War to 1933, the power of Congress to ap
propriate public money became more and more important but
it is not believed that generally Congress departed from the
"general welfare" clause as interpreted by Hamilton and Mon
roe and applied by Congress from time to time, as recommended
by Washington, for the encouragement of agriculture, com
merce, manufactures, and in the promotion of science and litera
ture.
There are some exceptions, such as grants of "liberal
donations to the wretched sufferers of Venezuela"; a gift of
$200,000 and 24,000 acres of land to General Lafayette ; and the
construction of the Washington monument. Whatever view the
respective Presidents may have had as to the right of Congress
to raise and appropriate public moneys, Congress seems to
have proceeded on the theory stated in some of the state rati
fying conventions ; by Hamilton and Monroe ; and by the House
Committee, considering Monroe's first annual message, which
concluded that Congress had unlimited discretion in the appro
priation of public money with sole responsibility to the people
whose votes sent such members to Congress.
�

77

152, 203, 606, 626; 8 id. at p. 58; 26 stat. 417 (1890),
(1926); 31 stat. 179 (1900); 38 stat. 372 (1914), 7
U. S. C. � 341 (1926) ; 39 stat. 929 (1917), 20 U. S. C. � 11 (1926).
77 (�)
Supra note 72.
7 id. at pp.
� 322

7 U. S. C.
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V
The Courts and the Power Over

Appropriations

prior to the establishment of
the Court of Claims in 1853, there was no general right to sue
the United States and there are few opinions of the Supreme
Court of the United States prior to that time concerning the
right of Congress to make appropriations. However, that
Court had admitted as early as 1839 that Congress could give
77 (b)
For good
away the public money in the form of a gratuity.
or ill the practice and power had been settled when the Court
considered United States v. Gettysburg Electric Railway Com
pany.78 That case involved the right of Congress to appro
priate public money to secure by condemnation, if necessary, the
land comprising the Gettysburg battlefield for use as a public
park. The Court said that it did not believe there could be any
well founded doubt that the land was being acquired for a public
purpose and, almost in the language of Monroe, that "The re
sponsibility of Congress to the people will generally, if not
always, result in a most conservative exercise of the right" of
appropriation for such purposes. Also, reminiscent of the
views above referred to as the "general welfare" clause, that:
It is to be remembered that

proposed use should
we think, are plain.
The power to condemn for this purpose need not be plainly and unmis
takably deduced from any one of the particularly specified powers.
Any number of these powers may be grouped together and an infer
"No

narrow

be taken.

ence

view of the character of this

Its national character and

importance,

from them all may be drawn that the power claimed has been

conferred."

That Court had before it in California v. Central Pacific
Railroad Company, et al.,7d the grants made by the Federal gov77(b) See Emerson

v.

Hall,

13 Pet. 409

(1839) where the Court said

"If the government, from motives of public policy, or any other
considerations, shall think proper, under such circumstances to make a
that:

grant of money to the heirs of the claimant, they receive it

as a gift
Compare Missouri Utilities Company v. City of Cali
fornia, Mo. et al, 8 F. Supp. 454 (W. D. Mo. 1934) holding that Congress
could appropriate money for the General Welfare even though the objects
were not germane to other delegated powers.
� 160 U. S. 668
(1896).
79 127 U. S.
1, 45 (1888).

or

pure donation."
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ernment to construct railroads to the Pacific coast which had
been urged by both Pierce and Buchanan as well as Taylor and
Fillmore.80
The Court referred the power to the commerce,
and
war
clauses of the Constitution but did say :
post,

"This power in former times was exerted to a very limited extent,
notable instance.
or National road being 'the most

the Cumberland
Its exertion

was

but little called for,

as

commerce

was

then

mostly

conducted by water, and many of our statesmen entertained doubts
as to the existence of the power to establish ways of communication

by land. But since, in consequence of the expansion of the country,
the multiplication of its products, and the invention of railroads and
locomotion by steam, land transportation has so vastly increased, a
sounder consideration of the subject has prevailed and led to the
conclusion that Congress has plenary power over the whole subject."

The
was

Eyster v. Centennial Board of Finance, et. al.,si
concerning the distribution of the moneys of the cor

case

one

of

poration at the close of a celebration to commemorate the first
century of the existence of the United States and to which the
Federal government had appropriated one and a half million
dollars subject to the condition that the contribution should be
repaid before any division of assets was made among the stock
While it is difficult to conceive of
holders of the corporation.
for
such
an
appropriation unless we invoke the
any authority
welfare"
clause
of
the Constitution, no question ap
"general
been
raised
by either counsel or the Court with
pears to have
the
complete power of the Federal government to
respect to
make the appropriation of Federal money and it is a matter of
common knowledge that during the intervening period the Fed
eral government has appropriated as outright gifts considerable
sums

of money to celebrate this and that event.

The Sugar Bounty cases82 were ones where Congress, in
revamping the tariff laws and reducing the tariff on sugar,

provided as a measure
beet, and maple sugar
treasury of

an

amount

of relief to American growers of cane,
a bounty to be paid from the public

supposed

to be sufficient to reimburse

the growers for the losses they would sustain by
so

5 Richardson, op. cit. supra note

51,

at pp.

reason

of

com-

208, 220, 457, 526, 570,

650.
8194 U. S. 500

(1876).
v. Realty Company, 163 U. S. 427
(1896).
the French Spoilation Claims, 162 U. S. 439 (1896).
82

United States

Compare
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petition in the American markets of foreign grown sugar ad
under the reduced tariffs.
Subsequently, the bounty
was
and
the
tariff
on sugar increased.
repealed
provision
Pay
of
the
were
made
ments
bounty
prior to the repeal but as the
repeal did not take effect until August 28, 1894, without Presi
dential approval, growers had planted crops with the bounty
payments in mind and they brought suit to enforce their rights
to the bounty which had accrued prior to the date of repeal of
It was urged by counsel representing the Government
the law.
that the original law was unconstitutional; that the Federal
government had no right to appropriate public moneys for the
payment of bounties to the sugar growers; and that no legal,
equitable, or moral rights could be based on an unconstitutional
exercise of power by the Federal government.
mitted

The Court said that it

was

unnecessary to enter into any

consideration whether the original sugar bounty laws were con
stitutional and that it was unnecessary to decide whether such

legislation was beyond the power of Congress for it was of the
opinion that in either case "the appropriation of money in the
Act of 1895 to be paid to certain manufacturers and producers
of sugar who had complied with the Act of 1890 were within
the power of Congress to make and were constitutional and
valid."
The Court further said that there was enough in the
case as presented to Congress upon which to base the assertion
that there

was

a

moral and honorable claim upon the

public

treasury which that body had the constitutional right to recog
nize and pay and that:
"Under the

provisions of the Constitution (art. 1, sec. 8) Congress
lay and collect taxes, etc., 'to pay the debts' of the
United States. Having power to raise money for that purpose, it of

has

power

to

follows that it has power when the money is raised to appro
same objects.
What are the debts of the United States
within the meaning of this constitutional provision?
It is conceded,
course

priate

it to the

and indeed cannot be

questioned, that the debts are not limited to
evidenced by some written obligation or to those which
are otherwise of a strictly legal character.
The term 'debts' includes
those debts or claims which rest upon a merely equitable or honorary
those which

are

obligation, and which would not be recoverable in a court of law if
existing against an individual. The nation, speaking broadly, owes
a 'debt' to an individual when his claim grows out of
general prin
ciples of right and justice; when, in other words, it is based upon
considerations or a moral or merely honorary nature, such as are
binding on the conscience or honor of an individual, although the
debt could obtain no recognition in a court of law.
The power of
,
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Congress extends at least as far as the recognition and payment of
against the government which are thus founded. To no other
branch of the government than Congress could any application be suc
cessfully made on the part of owners of such claims or debts for the
Their recognition depends solely upon Congress,
payment thereof.
and whether it will recognize claims thus founded must be left to the
discretion of that body.
Payments to individuals, not of right or
of a merely legal claim, but payments in the nature of gratuities, yet
having some feature of moral obligation to support them, have been
made by the government by virtue of acts of Congress, appropriating
the public money, ever since its foundation.
Some of the acts were
based upon considerations of pure charity."
claims

The Court further said that in relation to the power of the

Federal government to recognize and pay obligations resting
only upon moral considerations or upon the general principles
of right and justice, the Federal Congress stood upon a level
with the State legislatures a most significant statement when
�

have in mind the unlimited power of the State legislatures
over the right to raise and appropriate public money at the time

we

of the

adoption of the Constitution,

as

shown in the

preceding

part of this article. A further statement of the Court that the
decision of Congress in recognizing such a claim "and appro

priating money for its payment can rarely, if ever, be the
subject of review by the judicial branch of the government"
anticipated by more than a quarter of a century its conclusion
in the Maternity Act case.83
This Maternity Act case was one where the Federal govern
ment had appropriated public moneys to be apportioned among
the several states for the purpose of reducing maternal and
infant mortality and the State of Massachusetts, as well as a
taxpayer, sought to have the Supreme Court of the United
A num
States declare the appropriation Act unconstitutional.
ber of States filed briefs in the case and it was elaborately pre
sented to the Court but it held that neither a state or a taxpayer
had any legal right to question in the courts the constitutionality
of an act of Congress making an appropriation of public money,
the Court saying that "since the formation of the government,
as an examination of the acts of Congress will disclose" there
have been "a large number of statutes appropriating or involv
ing the expenditure of moneys for non-federal purposes which
83

Massachusetts

v.

Mellon, 262 U. S. 447 (1923).
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had been enacted and carried into effect."
meant to be the last

and

84
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This is the latest

utterance of the Court

apparently
no jurisdiction to "assume a position of authority
over the governmental acts of another and co-equal department"
of the government in appropriating the public money for what
ever purpose might commend itself to the wisdom of Congress.
What is more, the position of the Supreme Court of the

�

�

that it had

United States that it will not undertake to declare
act of

priation

an

appro

Congress unconstitutional is clearly in accord

with the intention of the

who wrote the

Constitution, the
ratifying conventions,
and with the claimed power during the early days of the Con
gress that it was solely responsible to its constituents for the

men

men

who ratified it in the various State

manner

in which such unlimited power

was

exercised.

More

over, it is in accord with the

practice and procedure in Con
gress, practically since the foundation of the government, in
making appropriations for non-federal projects and even for
projects clearly within the constitutional power of the several
States had they not seen fit to accept the conditions placed by
Congress on the appropriations and which conditions have been
enforced when accepted by the states.85
SUMMARY
It

abundantly clear that since the Supreme Court of
assume a position of authority
over the acts of the people as expressed through their elected
representatives in Congress in the matter of taxing themselves
and appropriating the money as a donation, or subsidy to an
seems

the United States has refused to

individual

or

group of individuals

roads and railroads

or

for the

or

for the construction of

dredging of rivers

canals and dams for irrigation

or

or

other purposes

building of
or

for the

84 See
generally Arizona v. California, 283 U. S. 423, 455, 471 (1931) ;
United States v. River Rouge Improvement Co., 269 U. S. 411 (1926) ;
Wilson v. Shaw, 204 U. S. 24 (1907) ; Indiana v. United States, 148 U. S.

148

(1893)

United States v. Griffin, 58 F. (2d) 674 (W. D. Va. 1932) ;
United States, 28 F. (2d) 697 (Ct. CI. 1930).
Hamilton v. Regents of the University of California, 293 U. S. ,

Alabama
85

;

v.

�

(1934).

See

generally Warren, Congress as Santa Claus (1932) : Beck.
Our Wonderland of Bureaucracy (1932)
particularly Ch. XVI; Clapper,
Racketeering in Washington (1933) ; Ludlow, America Go Bust (1933) ;
MacDonald, Federal Subsidies (1928) ; Van Dorn, Government Owned
Corporations (1926) ; Corwin, The Spending Power of Congress (1933)
36 Harv. L. Rev. 548-582.
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support of education in the various states, such Court could not
with the appropriating power in providing public

interfere

generating elec
tricity, the purchase of land and the construction of apartment
houses, subsistence homesteads, or for paying bounties, sub
sidies or benefit payments to farmers in the reduction and
control of agricultural products. Regardless of the question as
to the wisdom of such expenditures, with which I am not here
concerned, if the majority of the people see fit through their
elected representatives in Congress to tax themselves or others
within their taxing power and distribute the money in the form
of appropriations to determine and limit or expand the func
tions of government, there is no supervisory power under our
form of government which denies to the law-making power the
right to carry out the will of the people in this respect. It would
seem to be too clear for serious argument that with respect to
appropriations, at least, President Roosevelt knew whereof he
spoke when he declared that the Country was progressing
towards a new order of things "under the framework and in
the spirit and intent of the American Constitution."
This brings us to what point?
During the colonial period
and the period intervening between the Declaration of Inde
pendence and the adoption of the Constitution, the right to vote
for members of the state legislatures was generally limited to
the propertied or taxpaying class.
This class not only fur
nished the majority if not all of the members of the state legis
money to construct dams for the purpose of

latures but such class could and did exercise

more or

less effec

their representatives in the law-making bodies
in the matter of taxation and appropriation of the public money.
tive control

over

A similar condition of affairs obtained for
Constitution

a

while after the

into

operation but it is no longer true as
suffrage does not now generally depend on the payment of prop
erty taxes. Voters who do not pay a dime for the support of
the Federal government have an equal voice with the man who
As a matter of fact, three or four
pays a million dollars.
came

of our States now pay the bulk of Federal taxes and no matter
what may be the amount of Federal appropriations for expendi
ture in the various states for non-federal projects, by far the

large majority of the States would receive more from the Fed
eral government than they would pay into the Federal treasury
If such large majority, acting through
in the form of taxes.

representatives in Congress demand more and more appro
priations for social experimentation, there appears no consti-

their
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tutional power to check such demands except in the law-making
body itself.
It remains to be seen whether such law-making body will
be able to

place

an

effective check

on

public expenditures. In

view of the various organized elements bringing pressure to
bear on the members of Congress and in view of the fact that

such organized elements largely outnumber the Federal tax
payers under our present scheme of taxation, it seems clear that
come from an enlightened public opinion vig
orously supporting the President, whoever he may be, in inter
posing his veto against any unwise and improper appropria
tions. In order that he may more effectively exercise his veto
power, he should have the right to veto appropriation bills item
by item and he should have a term of at least seven years with
ineligibility for reelection. The exercise of such power can not
finally prevent the people from levying the taxes and appro
priating the money for whatever purposes they may see fit but
it will enable the people to give more careful consideration to
such measures before they are carried into operation by force
of numbers represented in the lawmaking body of the Federal
government.*

such check must

*

Note

�

sibility and

The

are

foregoing

statements

without official

are

significance.

made

on

my

personal

respon
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MAY PRICE FIXING AND PRORATION DEVICES BE UTIL
IZED BY THE SECRETARY OF AGRICULTURE APPUR
TENANT TO THE EXERCISE OF THE LICENSE POWER

UNDER THE AGRICULTURAL

ADJUSTMENT

ACT?

Forrest Revere Black*

OECTION 8(3) of the Agricultural Adjustment Act reads:1
^ "In order to effectuate the declared
policy, the Secretary of

Agriculture shall have

power

.

.

.

"To issue licenses permitting processors, associations of producers,
and others to engage in the handling, in the current of interstate or
foreign commerce, of any agricultural commodity or product thereof,

competing commodity or product thereof. Such licenses shall
subject' to such terms and conditions, not in conflict with existing
Acts of Congress or regulations pursuant thereto, as may be necessary
to eliminate unfair practices or charges that prevent or tend to
prevent the effectuation of the declared policy and the restoration of
normal economic conditions in the marketing of such commodities
or products and the financing thereof."
or

any

be

�

It should be noted that there

are

two sentences in Section

8(3) referring to the issuing of licenses. Our analysis will
proceed along the following lines: (1) If Sentence One consti
tuted the entire Section, should an affirmative or negative an
swer be given to the main query above?
(2) Does Sentence
Two have a restrictive effect on the Secretary's powers?

PART ONE

// sentence one constituted the entire Section, the
of Agriculture zvozdd have the power to issue licenses
fix prices to producers and (b) which provide for a
of shipments into interstate commerce (in a given
through the mechanism of a proration scheme.
*

Secretary
(a) which

regulation
industry)

B., University of Wisconsin; M. A., Columbia University; LL.B.,
University; Ph.D., Robert Brookings Graduate School of Gov
ernment.
Chief Attorney, Agricultural Adjustment Administration. Au
thor of "III Starred Prohibition Cases" with a foreword by Clarence
Darrow (1931).
Professor of Law at University of Kentucky, on leave
A.

Ohio State

1934-35.
148 stat. 34

(1933),

7 U. S. C. Supp. VII

�

608

(3) (1933).
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I

history of legislative technique will demonstrate that dur
last fifty years there has been a gradual abandonment
the
ing
of the preamble, "which stately introduction, like the prologue
of a play, formerly gave notice of the circumstances which called
A

preambles are not, properly speaking,
proprio vigore make the law and in
They
parts
have
no
themselves
constraining force upon the citizen or sub
are
only explanations, arguments or apologies
ject.3 They
following the title and preceding the enacting clause.4
That preambles should have no control over the scope of the
bill is indicated by the circumstances which prompt their use.
Often a specific evil calls for remedy and the legislature lays
down a general rule in the law to govern that and all similar
cases, though the preamble cites only the instance which occa
sioned the law.
Conversely, the preamble may be a loose decla
ration of general principles though the act is intended to cover
only a small part of the field. In either case it would be de
feating the intent to hold that the preamble was a conclusive

forth the act."
of acts.

measure

2

Indeed

do not

of the legislative will.5

The twentieth century has brought many new theories into
A pragmatic, sociological jurisprudence is gradually
the law.

supplanting the mechanical and conceptual systems of the past.
There is a growing recognition by jurists of the significance of
the social and economic background as a basis for justifying
the constitutional validity of legislative acts.
Further, the im
portance of the social and economic factual background behind
legislation has been realized by the more alert legislators. Con
sequently, we find emerging in the last two decades a more
effective legislative device than the preamble.
This device, as
utilized in the Agricultural Adjustment Act is termed "The
Declaration of Emergency" and "The Declaration of Policy."
It follows the enacting clause and is an integral part of the Act.
In the discussion that follows

we

shall show that it is im

perative to consider these two declarations in order to deter
mine the proper meaning and scope of Section 8 (3).
The Declaration of Emergency provides:6
2

Jones, Statute Law Making (1912) 76.
Black, Interpretation of Laws (2d ed. 1911) 254.
4
Jones, op. cit. supra note 2, at 77.
5
State v. Ohio Oil Co., 150 Ind. 21, 49 N. E. 809 (1898).
6
Supra note 1, at 31.
3
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"That the present acute economic emergency being in part the
consequence of a severe and increasing disparity between the prices

agricultural and other commodities, which disparity has largely
destroyed the purchasing power of farmers for industrial products,
has broken down the orderly exchange of commodities, and has seri
ously impaired the agricultural assets supporting the national credit
structure, it is hereby declared that these conditions in the basic indus
try of agriculture have affected transactions in agricultural commodi

of

ties with

a

national

normal currents of

public interest,

commerce

have burdened and obstructed the

commodities, and render impera

in such

tive the immediate enactment of title I of this Act."

The Declaration of
"Sec.

2. It

is

Policy reads

as

hereby declared

follows :6(a
be

policy of Congress
"(1)
production
and consumption of agricultural commodities, and such marketing
conditions therefor, as will reestablish prices to farmers at a level
that will give agricultural commodities a purchasing power with respect
to articles that farmers buy, equivalent to the purchasing power of
agricultural commodities in the base period. The base period in the
case of all agricultural commodities except tobacco shall be the prewar
period, August 1909-July 1914. In the case of tobacco, the base period
shall be the postwar period, August 1919-July 1929.
to

the

�

To establish and maintain such balance between the

"(2) To approach such equality of purchasing

power

by gradual

correction of the present inequalities therein at as rapid a rate as
is deemed feasible in view of the current consumptive demand in
domestic and

foreign markets.

"(3) To protect
duction at such level

the consumers' interest

by readjusting farm

pro

will not increase the percentage of the con
sumers' retail expenditures for agricultural commodities, or products
as

derived therefrom, which is returned to the farmer, above the per
centage which was returned to the farmer in the prewar period, August
1909-July 1914."

II

Where

factual Declaration of

Emergency is incorporated
strong contemporaneous authority to the
effect that the Supreme Court of the United States will accord
every possible presumption in favor of the legislative declara
tion.
In Block v. Hirsch,7 the Supreme Court of the United
States upheld a Section of an Act of Congress of 1919s for the

into

an

a

act there is

wid. at 32.
7

256 U. S. 135

8

41 stat. 297

(1921).
(1919), 12 U. S. C. �

82

(1926).
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District of Columbia which declared that "because of exigencies
growing out of the World War, rental conditions in the District

dangerous to the public health and burdensome to
public officers, employees and accessories, and was thereby em
barrassing the Federal Government in the transaction of the
public business," and that this being so, declared the right of a
tenant to remain in possession of rented quarters after the
expiration of his lease on payment of the rent, or perform
ance of other conditions fixed by his lease, unless such rent
Mr.
was modified by a Commission established by the Act.
Justice Holmes speaking for the Court said:

had become

by a legislature concerning public conditions that
duty it must know, is entitled at least to great respect.
In this instance Congress stated a publicly notorious and almost world
wide fact: That the emergency declared by the statute did exist must
."
be assumed.
(Italics author's.)
"A declaration

by necessity

and

.

In Nebbia

.

v.

People of the State of New York,9 the New

York Legislature incorporated a Declaration of Emergency into
the Agricultural and Markets Act10 setting forth the reasons
for the enactment

:

"That

unhealthful, unfair, unjust, destructive, demoralizing, and
practices exist in the production, sale, and distribution
of milk and milk products, whereby the dairy industry in the state
and the constant supply of pure milk to inhabitants of the state are
imperiled; these conditions are a menace to the public health, welfare
and reasonable comfort; the production and distribution of milk is
a paramount industry upon which the prosperity of the state in a
great measure depends; existing economic conditions have largely
destroyed the purchasing power of milk producers for industrial
products, have broken down the orderly production and marketing
of milk, and have seriously impaired the agricultural assets support
ing the credit structure of the state and its local governmental sub
divisions.
The danger to the public health and welfare consequent
upon these conditions is declared to be immediate and to require public
supervision and control of the industry to enforce proper standards of
production, sanitation and marketing."
uneconomic trade

The Court declared:
"Times without

primarily the judge
9

291 U. S. 502

10

number
of the

we

have

necessity

said

of such

that
an

the Legislature is
enactment, that every

(1934).

N. Y. Agriculture

and

Mar. Law

(1933) � � 300-319.
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possible presumption is
court

may

in favor of its

validity, and that though the
of the law, it

hold views inconsistent with the wisdom

palpably in excess of legislative power.
Arkansas, 211 U. S. 539, 547, 29 S. Ct. 206, 53 L. Ed.
315; Tanner v. Little, 240 U. S. 369, 385, 36 S. Ct. 379, 60 L. Ed. 691;
Green v. Frazier, 253 U. S. 233, 240, 40 S. Ct. 499, 64 L. Ed. 878;
O'Gorman & Young v. Hartford Ins. Co., 282 U. S. 251, 257, 258, 51
S. Ct. 130, 75 L. Ed. 324, 72 A. L. R. 1163; Gant v. Oklahoma City,
289 U. S. 98, 102, 53 S. Ct. 530, 77 L. Ed. 1058."
may not be

annulled unless

See McLean

v.

In the Minnesota Moratorium

lature utilized

Act,11 the Minnesota legis

preamble and a declaration of emergency in
the first Section of the Act.
The Supreme Court of the United
a

States held this legislation valid in Home Building and Loan
Association v. Blaisdell.12
The Court said:

"The declarations of the existence of this emergency by the
legislature and by the Supreme Court of Minnesota cannot be regarded
Block v. Hirsch, 256
as a subterfuge or as lacking in adequate basis.
U. S. 526. The finding of the legislature and state court has support
in the facts of which we take judicial notice. Atchinson T. & S. F. R. R.
It is futile to attempt to make a
v. United States, 284 U. S. 248.
comparative estimate of the emergency shown in the leasing cases
and of the emergency disclosed here.
The particular facts differ, but
that there were in Minnesota conditions urgently demanding relief,
As the Supreme Court
if power existed to give it, is beyond cavil.
of Minnesota said (249 N. W. 334, 337) the economic emergency which
,

threatened 'the loss of homes and lands which furnished those in pos
session the necessary shelter and means of subsistence' was a 'potent
cause' for the enactment of the statute."

(Italics Author's.)

In incorporating the Declaration of Emergency into the
Agricultural Adjustment Act, Congress was merely declaring a
state of facts "publicly notorious and almost world-wide" con
cerning which the Supreme Court had already taken judicial
In Atchinson T. & S. F. Railroad v. United States,13
notice.
the highest Court recognized the existence of the economic
In Ap
emergency "which dominates contemporary thought."
palachian Coals Inc. v. United States,1* the Court took judicial
notice of the fact that "when industry is grievously hurt, when
producing concerns fail, when unemployment mounts and comiiMinn. Laws 1933, c. 339, p. 514.
290 U. S. 398 (1934).

12
13

284 U. S. 248

"288 U. S.

(1932).
344, 372 (1933).
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profitable production are prostrate,
dry." In a government publication
entitled "Economic Bases for the Agricultural Adjustment Act"
there is a theoretical and statistical elaboration justifying the
Congressional Declaration of Emergency in the Agricultural
Adjustment Act. The Court may take judicial notice of the
data contained in this publication.15

munities

dependent

the wells of

upon

commerce go

Let it be understood that this discussion of the Declaration
Of Emergency is not introduced for the purpose of supporting
Its
the constitutionality of the Agricultural Adjustment Act.
sole purpose in this article is to furnish background and sup
port for the succeeding point in the argument; to wit: That
the first sentence of Section 8

(3) must be given

a

broad inter

permit the issuance of licenses (a) which fix
pretation so as
prices to producers and (b) which provide for a regulation of
to

shipments into interstate
through the mechanism of

commerce

proration

a

(in

given industry)

a

scheme.

Ill
Both the Declaration of

Emergency and the Declaration of

Policy, having been incorporated into the Act, must be utilized
as interpretative aids in construing the remainder of the statute.
determining the scope of power conferred by sentence one of
Section 8 (3) it is imperative that it be construed in the light
of the Declaration of Policy.
Further, the proper scope of the
determined
Declaration of Policy can be
only by considering it
of
in connection with the Declaration
Emergency. The general
determine
the scope of the
legislative plan must be sought to
licensing power conferred by sentence one of Section 8 (3).
In

At the outset it should be noted that
an

express

Declaration

of

even

Emergency and

in the absence of
a

Declaration

of

judicial notice of extra
The principle has been
neous facts in aid of construction.
stated as follows: "The object sought to be accomplished exer
cises a potent influence in determining the meaning of not only
the principal but also the minor provisions of a statute." 16 The
following extraneous facts are relevant in determining that
object: (a) The mischief intended to be removed or suppressed
Policy in the Act, the courts

may take

15Muller
16

12

1904) 864.

v. Oregon, 208 U. S. 472 (1908).
Sutherland, Statutes and Statutory Construction

(2d ed.
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necessity of any kind which induced the enactment.17
(b) The proceedings of the legislature in reference to the pass
age of the Act may be taken into consideration in construing the
Act such as the reports of Congressional committees and the
statements of the chairman of such committees.18
(c) The
history of the times, considering the origin of the law,19 the
prior condition of the law,20 and the general policy and course
of legislation.21
Intent is the spirit which gives life to a legislative enact
ment.
The Supreme Court of the United States has said:
"The intent of a statute being the law, it necessarily follows
that the object of all interpretation is to find out that intent." 22

and the

So in the instant case, inasmuch as there is an express declara
policy and an express factual statement of necessity in

tion of

Act, it is imperative that in determining the meaning and
part that they be utilized as interpretative aids in
the
intent and the legislative plan.
general
finding
Let us start our analysis by examining the first sentence of
It reads: "(3) to issue licenses permitting pro
Section 8 (3).
associations
of producers, and others to engage in the
cessors,
in
the
current
of interstate or foreign commerce, of
handling,
any agricultural commodity or product thereof, or any com
peting commodity or product thereof." It will be noted that
the power to "issue licenses" is unlimited except (1) as to

the

scope of any

17

Ruggles

135 U. S. 355

v.

Illinois,

(1890)

;

108 U. S. 526

Smith

v.

(1883) ; United States v. Chase,
Townsend, 148 U. S. 490 (1893) ; In re

Mathews, 109 Fed. 603 (W. D. Ark. 1901).
18Lapina v. Williams, 232 U. S. 78 (1914); Church of the Holy
Trinity v. United States, 143 U. S. 457 (1892).
19 Ellet v.
Campbell, 18 Colo. 510, 33 Pac. 521 (1893) ; Loper v. State,
82 Minn. 71, 84 N. W. 650 (1900) ; Springfield Grocer Co. v. Walton, 95
Mo. App. 526, 69 S. W. 477 (1902) ; Matter of Gihon, 62 N. Y. Supp. 426
(1899) ; United States v. Burr, 159 U. S. 78 (1895) ; Knowlton v. Moore,
178 U. S. 41 (1900).
2<>
Soby v. People, 134 111. 66, 25 N. E. 109 (1890) ; Reighart v. Harris,
6 Kan. App. 339, 51 Pac. 788 (1897) ; Swan v. Mulherin, 67 111. App. 77
(1896) ; Lemonius v. Mayer, 71 Miss. 514, 14 So. 33 (1893) ; Dowdy v.
Wamble, 110 Mo. 280, 19 S. W. 489 (1892) ; Greeley v. Missouri Pac. Ry.
Co., 123 Mo. 157, 27 S. W. 613 (1894) ; Duff v. Karr, 91 Mo. App. 16
(1901) ; State v. Baushaunsen, 49 Neb. 558, 68 N. W. 950 (1896) ; State
v. Ross, 20 Nev. 61, 14 Pac. 827 (1887).
21Fuellhart v. Blood, 21 Pa. Co. Ct. 601 (1898) ; Cummings v. Everett,
82 Me. 260, 19 Atl. 456 (1890) ; Crary v. Port Arthur Channel and Dock
Co., 92 Tex. 275, 47 S. W. 967 (1898).
22
Dewey v. United States, 178 U. S. 510 (1900).
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subject matter (agricultural commodities, etc.) and (2) in the
There are no other,
current of interstate or foreign commerce.
exercise
of
the
on
the
restrictions
Consequently its
power.
discretion.
Ernst Freund,
to
a
broad
be
exercise must
subject
in
the
of
administrative
field
the great authority
law, has
pointed out that the granting of a license is an exercise of an
"enabling power." 23
But it should be apparent that sentence one of Section 8 (3)
standing alone lays down no intelligible principle governing the
issuing of licenses. Surely it would be absurd to contemplate
that the Secretary could grant a license to every applicant, or
gratuitously on his own initiative go outside the applicant class
in bestowing favors, or at the other extreme travel on the theory
that the power to approve implies the power to disapprove, and
the power to disapprove necessarily includes the lesser power
to approve

on

any condition.

Such

a

construction would confer

unlimited legislative discretion on the Secretary of Agricul
ture without even the check inherent in a rule that must operate
an

generally. Sentence one standing alone is thus not only devoid
of an intelligible purpose, but also is invalid as a grant of an
arbitrary and uncontrollable power.
However, Congress in drafting the Act did not leave its
interpretation to chance, on the theory that the interpreting
authority might utilize one of the traditional canons of con
struction, i. e., that the general legislative plan must be sought
to determine the scope of the licensing power under sentence
one of Section 8 (3).
The clue to the intended interpretation
of sentence one is specifically provided in the introductory state
ment of Section 8, to wit: "In order to effectuate the declared
policy, the Secretary of Agriculture shall have power" to issue
licenses. By virtue of this specific clue, the sentence is given
meaning and is brought into conformity with the rationale
underlying any licensing scheme ; to wit, that it is for a regula
tive purpose.

IV
The intention of the law makers has long been sought by the
as the key to a proper statutory interpretation.
This is

courts

strikingly illustrated
23

(1928)

Freund,
10.

as

early

Administrative

as

the thirteenth

Powers

Over

century in Eng-

Persons

and

Property

204

GEORGETOWN LAW JOURNAL

land in Hengham's retort to the counsel: "Do not gloss the
Pro
statute ; for we know better than you ; we made it." 24
fessor Freund has said:25
"In

the absence of express

declaration

of

policy, it might be

argued that the courts had better abandon the attempt to guess at
legislative intent and assume the task of independent construction.
Where legislative intent is a fiction, independent interpretation may
be frankly and vigorously used as a legitimate instrument of legal
development and of balancing legislative inadvertence by judicial
.

.

.

deliberation."

In

passing the Agricultural Adjustment Act, Congress can
concealing legislative intent.
Not only is a Declaration of Policy incorporated into the Act
but also Congress specifically refers to this declaration as an
interpretative aid in the introductory statement of Section
dealing with the licensing power; "in order to effectuate the
declared policy, the Secretary of Agriculture shall have power
"to issue licenses.
This introdtcctory statement in Section
8 was intended to give the licensing Section the same meaning
as if the entire Declaration of Policy had been incorporated into
not be accused of inadvertence in

.

.

.

that Section.
Let

us

now

analyze the Declaration of Policy

as

it appears

in Title I, Section 2 of the Act.26
The heart of the declaration
is found in these words, "to establish and maintain such balance
between the

production and consumption of agricultural

modities, and such marketing conditions therefor,
establish prices to farmers at a level that will give

as

com

will

re

agricultural
purchasing power with respect to articles that
farmers buy equivalent to the purchasing power of agricultural
commodities" in the pre-war base period; August 1909-July
1914.
The balance between production and consumption (and
such marketing conditions therefor) and the reestablishment
of prices are the central points in the declaration of policy.
Obviously the mechanisms of proration and price fixing are
reasonable and direct methods of effectuating this declared
policy. Since there are no limitations as to methods or means
to be employed in exercising the license power under Section
commodities

24
25

a

Aumeye v. Anon, Y. B., 33 and 35 Edw. 1, c. 82 (1305).
Freund, Interpretation of Statutes (1917) 65 U. of Pa. L.

231.
26

Supra

note 6a.

Rev.
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8

(3), it is submitted that the Secretary, under

tation of the statute has
the desired

object.

a

reasonable choice of

Further,

as

an

a

fair

means

interpre

to achieve

interpretative aid in deter

mining the exact purpose and proper scope of the Declaration
of Policy, it is material that it be construed in the light of the
Declaration of Emergency, which is an express legislative state

background and a specific appraisal of the
particular evils responsible for the legislation. Even in the
absence of an express legislative declaration of the factual
necessity which brought about the legislation, it is established
that the courts will take judicial notice of this factual material
27
as "found in contemporary history."
If we examine the Declaration of Emergency, we again find
that the heart of the provision relates to a "disparity between
the prices of agricultural and other commodities" which dis
parity has "seriously impaired the agricultural assets support
ing the national credit structure" and has "burdened the normal
currents of commerce." The Declaration of Emergency stresses
facts which although not specifying any particular method of
attack for the elimination thereof does contemplate a broad
discretionary power in the Secretary of Agriculture. But Con
It
gress is not content with this statement of existing evils.
follows the Declaration of Emergency with a dramatic and un
equivocal Declaration of Policy which again does not contem
plate an adherence to any fixed list of enumerated methods.
Therefore, since the power to issue licenses has been ex
pressly conferred, without express limitations as to methods,
the Secretary of Agriculture has a reasonable choice of means
in the exercise of that power and it is not only reasonable but
also in conformity with the Declarations of Policy and Emer
gency that licenses be issued (a) which fix prices to producers
and (b) which provide for a regulation of shipments into
interstate commerce (in a given industry) through the mechan
ism of a proration scheme.
The power "to fix prices" and the
"to
are
power
obviously reasonable and direct methods
prorate"
to achieve a "balancing of production and consumption" and a
"reestablishment of prices" (Declaration of Policy) and to
remove a "disparity of prices"
(Declaration of Emergency).

ment of the factual

27

United States

v. Union Pacific Railroad, 91 U. S. 72
(1875). As
legislative policy in the interpretation of statutes, see
Ozawa v. United States, 260 U. S. 178 (1922) ; Iglehart v. Iglehart, 204
U. S. 478 (1907) ; and Church v. United States, supra note 19.

to the influence of
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V

Summary of the Legislative Plan in the Act
Broadly speaking, what is the general legislative plan?
Section 8 states the powers of the Secretary of Agriculture.
They are: FIRSTLY, the power to provide for reduction of

benefit contracts. It should be noted (a)
applies only to "basic" commodities, enumer
ated in Section II and (b) that it is voluntary.
As to basic
commodities, the general legislative plan contemplates the use
of rental and benefit contracts for the payment of sums of
money by the Government to growers out of the processing
taxes, such contracts leading to control or adjustment of pro
duction and orderly marketing. But the declared policy of the
Act is much broader and applies to all agricultural commodities.
The general legislative plan as to non-basic commodities, such
as citrus fruits, is found stated in Section 8
(2) and (3).
8
confers
to
enter
into mar
Section
SECONDLY,
(2)
power
of
course
is
voluntary). THIRDLY,
keting agreement.
(This
Section 8 (3) confers power to issue licenses.
(This is coercive
and is not voluntary).
It should be noted that, in theory and as a matter of statu
tory interpretation, subsections (1) (2) and (3) of Sections 8
grant to the Secretary separate and independent powers to
effectuate the declared policy.
They are not by terms nor im
plication made dependent upon each other. The language of
subsection (3) is broader than subsection (2) insofar as
"competing commodities" at least, are concerned. This "com
peting commodity" might be a non-agricultural product. Hence
subsection (3) may not be limited to an industrial activity
Because
covered by a marketing agreement [Subsection (2)].
of the independent nature of the powers granted by the Act, it
is possible for the Secretary to exercise the license power in the
absence of a marketing agreement.
But from a practical standpoint, marketing agreements, if
not supplemented by licenses, containing adequate provisions,
are usually ineffective because those processors and distributors
who do not sign the marketing agreements can obtain an unfair
advantage over those who do sign. Hence administrative prac
tice has been to issue licenses in two types of situations :
First,
where there is already a marketing agreement and there is still
a part of the particular industry which has not signed the
acreage

by

way of

that this Section
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marketing agreement. Here it is necessary to license the whole
industry in order to make the marketing agreement effective.
Secondly, where there is no marketing agreement at all in a
particular industry, the license power is used independently

policy of the Act.
8 (3) so as
narrowly
to prohibit the issuance of licenses which (a) fix prices and (b)
utilize a proration device would defeat and frustrate the gen
eral legislative plan as to non-basic commodities.
a

as

coercive

measure

construe

To

to effectuate the

sentence

one

of

Section

PART TWO
Does sentence two of Section 8 (3) restrict the Secretary of
Agriculture as to a choice of means and prohibit him from
issuing licenses (a;) which fix prices and (b) which utilize a
proration scheme?
I
It is

a

settled rule of statutory construction that a statute
as an entirety.
The entirety doctrine is of

should be construed

great antiquity.
238

Coke

on

Littleton28 cites Wingates' Maxims

follows: "Ex tota materia emergat resolutio"
the ex
"Inshould
arise
out
of
whole
matter.
the
planation
subject
as

�

justum est, nisi tota lege inspeeta, de una aliqua ejus particula
proposita judicare vel respondere" It is unjust to decide or to
respond as to any particular part of a law, without examining
�

the whole of the law.
The
so

entirety doctrine has

been utilized

many diverse situations that

by so many courts in
special forms or aspects of the

doctrine have been emphasized at various times.
For purposes
convenience, these various (and to a certain extent over

of

lapping) aspects might be classified as follows : (1) The context
idea.
The force and significance of particular expressions will
largely depend upon the connection in which they are found and
their relation to the general subject matter of the law.
This
principle is embodied in the maxim, noscitur a sociis.29 (2)
The "harmonious whole" idea.
A statute is passed as a whole
and not in parts or sections and is animated by one general
purpose and intent.
Consequently, each part or section should
28

Co. Litt. 381 (a)

29

Sutherland,

op.

.

cit. supra note 17, at 803.

208

GEORGETOWN LAW JOURNAL

be construed in connection with every other part or section so
to produce a harmonious whole.30
(3) The manifest legis

as

lative object and purpose.

The vehicle for the

expression of

the general legislative intent is the statute considered as an
entire act and not as an agglomeration of unrelated clauses.

This intention affords

key to the sense and scope of minor
provisions.31
(4) Presumption against ineffectiveness and in
consistency of parts. Effect must be given to every word and
clause so that nothing shall be left devoid of meaning or desti
tute of force, but words may be expanded or limited to give
effect to the statute

a

harmonious whole.:J2

II

Illustrations

of the "Entirety Doctrine" of Construction

By the effect of comparison with tne context, a minor, with
living parents, was held to be an "orphan" in Ragland v. The
Justices.33 The word "jury" was construed to refer to "one or
more credible and disinterested persons" sworn by an officer
executing a writ of replevin, to testify as to the value of prop
erty.34 Words of absolute repeal have been held to be qualified
by the intention manifested in other parts of the same act.35
An Act was passed incorporating a company to construct a road
from a designated point in the City of Baltimore, in a direct
line, about due north, to another point named, but it was for
bidden to lay out and extend the road through the buildings,
yards or orchards of any farm without the consent cf the ov/ner.
It was held in Charles St. Ave. Co. v. Merryman,36 that the Act
was passed for the public convenience and benefit; that the
prohibitory restriction should be construed as requiring and
authorizing a deviation or change in the location of the road at
such points from the prescribed route, to prevent a cesser of the
corporate franchise in case the consent of the owner could not
A statute -in general terms made it a punishable
be obtained.
offense for any person to carry or transport from place to place
30
31
32

Id. at 706,
Id. at 710,

Black,
10 Ga.

34

Williams

35
36

47, and

n.

58 for illustrative

cases

op. cit. supra note

33

cited there.

n.

cases.

3, at 118-119, 132-134.

65, 71 (1851).
v. McDonal, 3 Pin. 331
(Wis. 1851).
Smith v. People, 47 N. Y. 330 (1872).

10 Md. 536

(1857).
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carcass or hide of any of the animals forbidden to be killed
within certain periods.
By construction it was held inappli
cable to the carrying of the hide of an animal during that
period if it had been killed while it was lawful to kill it. It
was held proper to decide in contravention of the terms of a

the

statute when necessary to reach its spirit and obvious intent.37
In the Agricultural Adjustment Act no specific provision per
mits

price fixing and proration in so many words. But we
have shown that if the license power is to be effective in the
field of non-basic agricultural commodities, those two devices
are necessary in order to carry out the legislative intent as
expressed in the Declaration of Policy and the Declaration of
Emergency. The power to "fix prices" and the power to "pro
rate" are obviously reasonable and dii^l nethods to achieve
a "reestablishment of prices"
(Declarator. oJ Policy) and to
remove a "disparity of prices"
(D?";J- "alic^ of Emergency).
"An illustrative

this point will be helpful : A statute
that
life
insurance companies should not
provides
commence or continue to do business until, besides
complying
with certain regulations touching their capital, they shall each
case on

of Missouri

have at least

$100,000 of capital paid in and invested in the
bonds of the state of Missouri, or in treasury notes
or stocks of the United
States, or in notes or bonds secured by
or
deeds
of
trust
of unincumbered real estate worth
mortgages
at least double the amount loaned thereon, etc.
This provision
was construed to require "the mortgages or deeds of trust" to be
taken on real estate situate in Missouri.
The statute in its
stocks

letter

or

silent

this

point, but it was plainly perceivable
object
ample protection and indemnity to
the policy-holder; and in order to give effect to that
intention,
the court announced and proceeded upon this
principle: that
when it is plainly perceivable that a particular
intention, though
not precisely expressed, must have been in the mind of
the
was

that its

on

was

to afford

legislature,

that intention will be enforced and carried out and
made to control the strict letter.38
An excellent illustrative
tence two of Section 8 (3)

Section 8 (3) is Bernier
37

Holmes

38

State

39

147 U. S.

v.

v.

v.

Paris, 75 Me.

King,

that tends to show that sen
does not restrict sentence one of
Bernier.� Revised Statute, Section
case

559

44 Mo. 283

242, 246 (1893).

(1884).

(1869).
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229140

provided that the certificate and patent, in

case

of the

death of father and mother, shall upon the required proofs
being made, be issued to the heirs of the deceased party making
the entry, a provision which embraces children that are minors
Revised Statute, Section
as well as children that are adults.
in
the
death
of both father and
case of
2292,41 provided that
children under twenty-one
years of age, the right and fee shall enure to the benefit of such
The complainants claim that under
infant child or children.

mother, leaving

an

Section 2291 the
and heirs.

infant child

or

premises passed equally

to the ten children

The defendant insists that under Section 2292 that

when the father and mother died, the fee of the land enured
to the minor children to the exclusion of those who had attained

The Court held that:

their majority.

providing only for minor heirs, must be construed
provisions of section 2291, but as in harmony
with them, and as only intended to give the fee of the land to the
This con
minor children exclusively when there are no other heirs.
struction will give effect to both sections; and it is a general rule,
without exception, in construing statutes, that effect must be given
to all their provisions if such a construction is consistent with the
general purposes of the act and the provisions are not necessarily
conflicting. All acts of the legislature should be so construed, if prac
ticable, that, one section will not defeat or destroy another, but explain
and support it. When a provision admits of more than one construc
tion, that one will be adopted which best serves to carry out the
The object of the sections in question was, as
purposes of the act.
well observed by counsel, to provide the method of completing the
homestead claim and obtaining a patent therefor, and not to establish
a line of descent or rules of distribution of the deceased entryman's
not

"Section 2292, in
repealing the

as

estate.

"Section

2292 was, in

our

judgment, only intended

to

give

to

infant children the benefit of the homestead entry and to relieve them,
because of their infancy, from the necessity of proving the conditions

required when there are only adults, or adults and minors, mentioned
previous section, and to allow a sale of the land within a
prescribed period for their benefit."
in the

The phrase "unfair

practices or charges" as used in sentence
(3) is neither a technical legal term nor a
"word or art" that has a definite and fixed judicial meaning
which is controlling in a restrictive sense, and those who insist

two of Section 8

40
41

14

stat.

Ibid.

67

(1866),

43 U. S. C.

�

164

(1926).
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that Section 8 (3) does not permit the Secretary of Agriculture
to use (a) price fixing and (b) proration devices in connection
with the licensing power must assume the burden of giving a
definite meaning to the phrase "unfair practices and charges"
as found in sentence two of Section 8 (3).
If they insist that
that phrase must be construed in a restrictive sense so as to
prevent price fixing and proration, they are obliged to give it a
precise legal content, and to indicate affirmatively the limits of
that restraint.

It is submitted that the term "unfair

practices

and charges" is not a "word of art" and is not a recognized
technical legal term having a definite and fixed judicial mean
ing. "Unfair practices and charges" is a chameleonic term

conditioned in its meaning by its legal background.
It has no
ex proprio vigore.
In a period of laissez faire

inherent content
its meaning

as a

restrictive term would be quite different from

its meaning under a regime of legal planning.
In view of the amorphous character of the term, it is rather
inconsistent to insist that the phrase be used in a restrictive
to limit the

licensing power. Obviously if the mean
plain, supposed legislative policy or
cannot
be regarded as an interpretative
consequent injustice
aid.42
Judicial construction must not become judicial legis
sense so as

ing and

use

of the term is

lation.43
But if the

legal content of the

nite, it is rather difficult to
in

see

term is uncertain and indefi

in what

manner

it may be used

sense on the exercise of the licensing power.
Loreborn, L. C, in Nairn v. University o1/ St. Andrews de
clared,44 "It is a dangerous assumption to suppose that the legis
lature foresees every possible result that may ensue from the
unguarded use of a single word, or that the language used in
statutes is so precisely accurate that you can pick out from
various sections this and that expression, and skillfully piecing
them together, lay a safe foundation for some remote infer
ence."
In a long line of cases the courts have declared that
a

restrictive

Lord

42
Abley v. Dale, 11 C. B. 378 (1857) ; Coe v. Lawrence, 1 El. & Bl.
(1853) ; Cearfoss v. State, 42 Md. 403 (1875) ; Maxwell v. State ex rel.
Baldwin, 40 Md. 273 (1874) ; Smith v. State, 66 Md. 215, 7 Atl. 49 (1886)
(inadvertence or mistake) ; United States v. Colorado and N. W. R. Co., 157
Fed. 321 (C. C. A. 8th, 1907) ; People v. Long Island R. Co., 194 N. Y. 130,
87 N. E. 79 (1909).
43 Coffin v.
Rich, 45 Me. 507 (1858) ; State ex rel. Hughes v. Reusswig,
110 Minn. 473, 126 N. W. 279 (1910).
44
(1909) A. C. 147, 161.
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the safe and orthodox method of construing a statute and in
terpreting words in doubtful cases is to determine their mean

ing from the

scope and purpose of the act.45

tation may give

Such

an

interpre

restrictive meaning to the doubtful words.46

a

Ill
To insist that

price fixing and proration

powers cannot be

exercised by the Secretary of Agriculture in issuing licenses
It is a sound prin
would defeat the general legislative plan.
that
the
of
construction
general
legislative plan
ciple
statutory

sought to determine the scope and purposes of the Act.47
principle, if the statute has two meanings,
the one which accords with its manifest object and purpose is
may be

In accord with this

taken.48

recognized canons of construction and
entirety to determine the force and
analyze
The Agricultural Ad
effect of sentence two in Section 8 (3).
to
lift agriculture out
Act
is
a
comprehensive attempt
justment
means
of
three
devices:
benefit contracts
the
doldrums
of
by
which
are
and marketing agreements,
voluntary, and licenses,
Let

us

utilize these

the statute

which

are

coercive.

tices and charges"

as

an

A reasonable construction of "unfair prac
must be found by an appeal to the general

legislative plan.
We shall limit
45

our

analysis to the statutory plan in regard

Emily, 9 Wheat. 381 (1824) ; Oates v. First National Bank,
(1879) ; In re Schallenberger, 72 Fed. 491 (N. D. Cal. 1895) ;
Pierce v. VanDusen, 78 Fed. 693 (C. C. A. 6th, 1897) ; United States v.
Ninety-Nine Diamonds, 139 Fed. 961 (C. C. A. 8th, 1905) ; Bacon v. Boston
& M. R. R., 83 Vt. 421 (1910).
46 Avers v.
Knox, 7 Maai. 306 (1811); In re Tichnor's Estate, 13
Mich. 44 (1864) ; United States v. Saunders, 22 Wall. 492 (1874) ; Garri
son v. District of Columbia, 30 App. D. C. 515 (1908) ; Greenough v. Board
For cases
of Police Commissioners of Providence, 29 R. I. 410 (1909).
varying the meaning of words of a statute by reasonable interpretation
The

100 U. S. 239

in order to avoid absurd

Scofield

v.

Collins,

or

mischievous consequences, see Jackson ex dem.
(N. Y. 1824) ; nx parte Walton, 17 Ch. D.

3 Cow. 89

(1881) ; United States v. Hogg, 112 Fea. 309 (C. C. A. 6th, 1902) ;
Carrigan v. Stillwell, 99 Me. 434, 59 Atl. 683 (1905) ; In re Cahn, Belt &
Co., 27 App. D. C. 173 (1906) ; Mendles v. Danish, 74 N. J. L. 333, 65
Atl. 888 (1907).
47 Piatt v. Union Pacific Railroad
Co., 99 U. S. 48, 63 (1878) ; Bernier
v. Bernier, supra note 39, at 246.
48 Ex
parte Cohen, 104 Cal. 524, 38 Pac. 364 (1894)
746
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The Act provides for two mechan

isms to effectuate the declared

policy: (1) marketing agree
voluntary [Section 8 (2)], and (2) licenses
which are coercive [Section 8 (3)].
The coercive device may
be used either independently or to implement the voluntary
marketing agreement, which has already been entered into.
The legislative history of the Act will show that Congress did
not consider the marketing agreement as an effective device
standing alone.49
Sentence one of Section 8 (3) confers a broad power on the
Secretary of Agriculture to issue licenses, subject to no express
ments which

limitations.

are

The

introductory sentence of
plenary power

that he has been given this
tuate the declared policy."

Section 8 declares
"in order to effec

The

"Declaration of Policy" in
specifies the goal to be achieved as a "balancing between
production and consumption of agricultural commodities" and a
"reestablishment of prices" so as to remove the evil of a "dis
parity of prices" as described in the Declaration of Emergency.
No one can claim that "price fixing" and "proration" devices
incorporated into the license are unreasonable means for ac
complishing the declared purpose.
In the face of this reasonable construction, it may be con
tended that the phrase "unfair practices and charges" prohibits
the Secretary of Agriculture from using price fixing and pro
turn

ration devices.

licensing

It may be insisted that in the exercise of the

power he is restricted to the elimination of

common

varieties of fraud and cheating and unfair competitive methods.
The effect of this contention would be to strip the Secretary of

Agriculture of
means

a

broad discretion and

to effectuate the declared

policy

a

reasonable choice of

of the Act.

Not only

v/ould it frustrate the effectiveness of the licensing mechanism,
but also the proponents would place themselves in the absurd

position of insisting that the Agricultural Adjustment Act
merely reenacted in connection with the license power what
Section 5 of the Federal
has been the law for twenty years.
Trade Commission Act30 enacted in 1914 provides "that unfair
methods of competition in commerce are hereby declared un
In a long line of decisions the Federal Trade Comlawful."
49
Report No. 6 from the Committee on Agriculture to House Repre
sentatives; H. R. Rep. 3855, 73rd Cong. 1st Sess. at 3; Report No. 16
from the Committee to Senate, id. at Cal. No. 17.
60 38 stat. 717
(1914), 15 U. S. C. � 41 (1926).
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mission and the courts, by a gradual process of inclusion and
exclusion, have given this Section a rather definite legal mean

law, for two decades, has disapproved of certain com
garden varieties of cheating, the use of misleading and
deceptive labels and trade names, certain forms of simulation
of goods, unfair discrimination and withdrawal of patronage,
and sundry forms of cut-throat competition.
If it was the intent of Congress in enacting Section 8 (3)
merely to amend the Federal Trade Commission Act by giving
the Secretary of Agriculture the right to supplement, through
the use of licenses, the powers already given to the Federal
Trade Commission to prevent unfair methods of competition,
then Congress used an awkward and a covert verbal device to
Had that been the intention of Congress,
express its intention.
it should have said and doubtless would have said something
like this : "In addition to the powers given to the Federal Trade
Commission, and in order to effectuate the purposes of the Fed
eral Trade Commission Act and the declared policy of this Act,
the Secretary of Agriculture is authorized to issue licenses to
persons engaged in the handling, in the current of interstate or
foreign commerce, of any agricultural commodity or product
thereof, prohibiting such persons from using unfair methods of
competition in commerce."
ing.

The

mon

This is in accord with the "it would have been easy to say
frequently been applied by the United States

so" rule which has

In Railroad

Supreme Court.
stated this rule

as

Company

v.

Grant,51 the Court

follows:

"No declaration of any such object on the part of Congress is
If such had been the intention
it would
have been so easy to say so."

found in the law.

In National Bank

v.

...

...

Mathews,52 the Court said:

"The statute does not

declare.

If

Congress so meant, it would
hardly to be believed that this
would not have been done, instead of leaving the question to be settled
by the uncertain result of litigation and judicial decision."
have been

so

so

easy to say so; and it is

And yet in the face of this well established rule, there has
a consistent attempt to read into the Act the limitations
of the Federal Trade Commission law and thus frustrate the

been

general legislative plan.
5198 U. S.
52

398, 403 (1878).
(1878)

98 U. S. 621, 627

.
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IV
The Jones-Costigan Act53 of May 9, 1934 amended the
cultural Adjustment Act by adding thereto Section 8 (a)
.

section (5)

of Section 8

Agri
Sub

(a) provides:

willfully exceeding any quota or allotment fixed for
by the Secretary of Agriculture, and any other
person knowingly participating, or aiding, in the exceeding of said
quota or allotment, shall forfeit to the United States a sum equal to
"Any

person

him under this title

three times the current market value of such excess, which forfeiture
shall be recoverable in a civil suit brought in the name of the United

States."

This

(Italics Author's.)

new

subsection

was

a

recognition by Congress of the
stood,

power of the Secretary under the Act, as it theretofore
to fix quotas and allotments for agricultural commodities.

The

Report of the Agricultural Adjustment Administration to Con
gress disclosed the fact that it was using allotments and per
haps quotas prior to the

passage of this amendment and this

therefore enacted in the light of that knowl
to previous administrative practice and thus explicitly

amendment

was

edge as
adopted it.

It may be argued against such a suggestion that the refer
ence in Subsection
(5) of Section 8 (a) to quotas and allot
to the quotas and allotments expressly authorized in
Section, Section 8 (a), with reference solely to sugar.
But as against this interpretation attention is directed to the
fact that immediately preceding Subsection (5) of Section 8 (a)
is Subsection (4) 54 which provides:

ments

the

was

same

"Any person willfully violating any order or regulation of the
Secretary of Agriculture issued under this section shall, upon convic
tion, be punished by a fine of not more than $100." (Italics Author's.)
It will be noted that Subsection

(4) refers to

any order

or

regulation "issued under this Section" whereas Subsection (5)
relates to a quota or allotment "fixed under this title."
It can
therefore be argued that Subsection (5) was significantly not
limited in its reference to acts done under Section 8 (a) as
differentiated from Subsection (4) which was expressly limited
53

48 stat. 672

54

Ibid.

(1934),

7 U. S. C. Supp. VII

� 608a (5) (1934).
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to acts done under Section 8

(a).

And nowhere except in Sec

tion 8 (a) is there any express authority to fix quotas or allot
ments, so that it is fair to argue that Subsection (5) recognized
the implied authority of the Secretary to issue quotas or allot

provisions of the Act other than Section 8 (a)
light of this analysis, it is submitted that the phrase
"unfair practices and charges" as used in sentence two of Sec
tion 8 (3) can be given two alternative interpretations, either
First: It may be argued that price
of which is reasonable.
and
fixing
proration provisions incorporated into the license,
being reasonable and direct devices to remove the basic evils
specified in the Declaration of Emergency, come within and
completely satisfy the language of sentence two of Section
8 (3).
Any policy or practice on the part of "processors, asso
ciations of producers or others" which is inconsistent with the
purpose of the general legislative plan and which tends to per
petuate the evils enumerated in the Declaration of Emergency
can be characterized accurately as an "unfair practice."
Those who insist that the phrase "unfair practices and
charges" must be given a restrictive and exclusive meaning so
as to prohibit the use of price fixing and proration devices in
connection with the licensing power have seized upon this
phrase in sentence two and have overlooked the remainder of
ments under

.

In the

the sentence.

in

The whole sentence reads:33

"Such licenses shall be subject to such terms and conditions not
existing acts of Congress or regulations pursuant

conflict with

thereto,

as

may be necessary to eliminate unfair

practices

or

charges

that prevent or tend to prevent the effectuation of the declared policy
and the restoration of normal economic conditions in the marketing
of such commodities

or

products and the financing thereof."

Obviously a "price fixing" device is an appropriate method
eliminating "unfair charges." Further, a "proration"
mechanism is a reasonable method of aiming at ruinous sur
pluses, which have been largely responsible for the price dis
parity. Bearing in mind the general legislative plan and the
evils to be eliminated thereby and the amorphous character of
the term "unfair practice," is it unreasonable to characterize
an accumulation of ruinous surpluses as an "unfair practice
that prevents or tends to prevent the effectuation of the declared
of

policy"?
55

Supra

note 1.

PRICE FIXING AND PRORATION DEVICES

Second: A possible alternative interpretation is that
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(3), while not preventing the Secretary
from issuing licenses containing price fixing and proration de
vices, does require that all licenses, in addition to the bare li
censing provision, shall contain positive provisions aimed to
It is our position that
eliminate unfair practices and charges.
the Secretary has a broad discretion as to methods and means
The statute is silent as to the specific
to effectuate the Act.
The Secretary may, in his discretion, at
methods to be used.
tach to the license in addition to price fixing and proration
provisions, other provisions relating to "unfair practices and
charges." It should be noted that the California Citrus License
in Article VII56 is in accord with this interpretation in that it
specifically refers to such unfair practices as (a) inducing
breach of contract, (b) the use of misleading statements, (c)
the use of oral contracts and (d) provides for a regulation of
brokerage rates.
It is concluded, therefore, that the Secretary, in his discre
tion, may either increase or diminish these regulative devices
as circumstances require.
Further, in elaborating an adminis
trative mechanism to enforce the Act, it is submitted that he is
not obligated by sentence two of Section 8 (3) to label each
administrative device appurtenant to the licensing power: "A
Device to Eliminate Unfair Practices and Charges."
Since the
"unfair
and
is
of
an
phrase
charges"
practices
amorphous char
acter devoid of precise legal content, it is unreasonable in inter
preting sentence two of Section 8 (3) to attempt to contra
distinguish direct and indirect devices. This leads to the con
clusion that the Secretary of Agriculture in the discretionary
exercise of the licensing power has a reasonable choice of ap
purtenant devices which he may utilize in effectuating the de
clared policy of the Act.
tence two of Section 8

56

1934).

Publication of Dept. of Agriculture

(Government Printing Office,
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THE NON-CONFORMING USE AND DUE PROCESS OF LAW

John D.

O'Reilly, Jr.*

recently, to the owner of the average lay mind, the
phrase "interference with individual liberty" seldom con
noted anything but a more or less vague reference to statutes
dealing with public regulation of intoxicating liquors. Since
that reference has become inept, the gnawing fear in the breast
t

tNTIL

vJ

of the average citizen is that the Federal Government will sub
even more stringent regulations than it does the

ject him to

nation-wide corporation which employs him. Rarely, if ever,
does the phrase suggest to him laws and ordinances which have

present and personal application to himself : laws by which
as to the use of his automobile, the type of
plumbing in his house, or the number of fish he may catch. His
ancestors would have been ready to cry revolution at the mere
suggestion of many of these matters, but he has become so
accustomed to the ever-increasing number of police regulations
that he looks upon each new one as a thing to be endured with
an air of resignation to the inevitable.
It is not, however, within the scope of this paper to discuss
the general question whether too great a volume of police regu
lation has been woven into the fabric of the law; whether, in
weighing the respective interests of individuals and of society,
government has made more inroads upon private initiative and
enterprise and free individual self-assertion than are wise, ex
pedient or necessary in view of the surrounding circumstances.
This larger question will always hover in the background, but
the present paper is limited to a discussion of a particular type
of policy regulation and of the constitutional limits of its en

a

he is restricted

forcement.

Aside from automobile legislation, perhaps the most farreaching class of police regulations is that which has to do with
restriction of the use of land, the area upon which buildings
These statutes,
may be erected, and the height of buildings.
ordinances, by-laws and regulations place incumbrances and
restrictions upon property much more stringent and effective
in operation than the "usual limitation or covenants by deed.
Though millions of urban landowners may not pause to con*

LL.B., Boston College Law School; LL.M., Harvard University. Pro
at University of San Francisco Law School.
Formerly

fessor of Law

Editor of This Journal.
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sider it, they are
ancient liberty to

now

deprived of

a
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goodly portion of that

their property as they pleased, provided
that
did
not
make a nuisance of it.
they
only
In view of the tremendous growth of modern urban civiliza
use

tion and its concomitant complexities, and perhaps by way of
payment of a price for its attendant conveniences, it is univer

sally accepted that there must be some curtailment of property
rights in the public interest. If men are to assemble in great
numbers in the cities, sound public policy requires that certain
districts, wherein the largest crowds gather be marked off so
that public authorities may more effectually protect the entire
city from crime, fire and pestilence. Legislatures have felt that
these ends may be better accomplished by restricting the uses
of private property through zoning of the cities, than by foist
ing upon the shoulders of taxpayers the prohibitive expense of
larger police, fire and sanitation departments. The legislatures
may have had in mind more aesthetic ends than the keeping
down of municipal costs.
But the highest judicial authority
has decided that this means of meeting the problem (whatever
it really was) involved no denial of due process of law and was
a proper exercise of the police power.1
Municipalities have not been slow to exercise the zoning
powers conferred upon them.

The wisdom of such acts and

the

general benefit resulting from them, especially in the
smaller municipalities, is often open to grave doubt.
Admit
tedly the principle of zoning may be carried to excess.
Of the 1236 municipalities in the United States which at
the close of January 1, 1932, had adopted some kind of zoning
ordinance, 840 or more than two-thirds, had adopted a compre
hensive type of ordinance.2
That is to say, the use, height and
area of buildings and the use-area of grounds in these munici
palities have been subjected to public regulation. Of these 840
comprehensively-zoned municipalities, 768 have a population of
100,000 cr less, 421 have a population of 10,000 or less, and 58
have a population of 1,000 or less.
The 1930 census figures
gave the famous Village of Euclid, Ohio, a population of
12,751.3
1
Welch v. Swasey, 193 Mass. 364, 79 N. E. 745
U. S. 91 (1909).

(1907)

;

aff'd.

214

2
"Zoned Municipalities in the United States," publication of the
Division of Building and Housing, Bureau of Standards, U. S. Dept. of
Commerce (1933). This is the last survey that has been made.
3
Ibid.
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Whatever may be the opinion of the individual reader as to
the desirability of the extension of the police power to this type
of regulation in the place of individual solution of the problems
by private covenants, there is no longer room for doubt that

general and comprehensive zoning regulations, once they are
adopted by competent legislative bodies, have the force and
effect of law and cannot be set aside on grounds of repugnancy
to the Fourteenth Amendment.
In Spann v. Dallas* and Ignaciunias v. Risley,5 the Supreme Court of Texas and the Court
of Errors and Appeals of New Jersey made heroic efforts to
raise the wall of the constitution to stem the tide toward what

(in another connection), "a paternal
politics with human
misery,
prostituting funda
mental human rights at the altar of a noble experiment." 6
But in the Euclid Case,1 and later, in Zahn v. Board of Public
Works,8 the Supreme Court of the United States, the ultimate
arbiter in matters constitutional, definitely decided that com
prehensive zoning and city-planning ordinances are not subject
to general attack as invalid attempts to exercise the police
Professor Lowndes calls

that may scorn to play
but feels less compunction about

government

�

one

power.9
The general

principle of these decisions is clear enough, but

the question of the exact extent of its application has given rise
to numerous controversies.
That there are limitations upon
this branch of the

police

power and also that these limitations

clearly defined by the Euclid decision, are evident from
three sentences of the opinion of Mr. Justice Sutherland in that
were

not

case:

The weight of this decision
*111 Tex. 350, 235 S. W. 513 (1921).
greatly impaired by the fact that the court evidently adopted the older
concept of the limits of the police power, i. e., the "public health, safety
and moral" test, rather than the more modern "public convenience and
general welfare" standard. Thus, the opinion referred to Sligh v. Kirkwood, 237 U. S. 52 (1915) as a case involving a health regulation, whereas
in fact that decision upheld a statute on the ground that it was an enact
ment in the interest of public convenience and general welfare.
5 98 N. J. L.
712, 121 Atl. 783 (1923) ; aff'd. 99 N. J. L. 389, 125 Atl.
121 (1924).
6
Lowndes, The Passing of Situs (1932) 45 Harv. L. Rev. 777, at 789.
7
Village of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926).
8 274 U. S. 325
(1927).
9 But see Atlanta v.
Smith, 165 Ga. 146, 140 S. E. 369 (1927), where
the court, on grounds of provisions in the state constitution, refused to
is

,

follow the decision in the Euclid

case.

NON-CONFORMING USE AND DUE PROCESS OF LAW

221

"It is true that when, if ever, the provisions set forth in the
ordinance in tedious and minute detail, come to be concretely applied
to particular premises, including those of the appellee, or to particular

conditions, or to be considered in connection with specific complaints,
some of them, or even many of them, may be found to be clearly
What would be the effect of a re
arbitrary and unreasonable.
straint imposed by one or more of the innumerable provisions of the
ordinance, considered apart, upon the value or marketability of the
lands is neither disclosed by the bill nor by the evidence and we are
afforded no basis, apart from mere speculation, upon which to rest
a conclusion that it or they would have any appreciable effect upon
Under these circumstances, therefore, it is enough
those matters.
for us to determine, as we do, that the ordinance in its general scope
and dominant features, so far as its provisions are here involved,
is a valid exercise of authority, leaving other provisions to be dealt
with as cases arise directly involving them."
.

It will

probably be

.

.

many years before the full

import of

Supreme Court has applied the
behind them in Nectow v. Cambridge,10 where it was

these words is realized.

The

principle
decided that, though a zoning ordinance was valid in its general
application, it could not be applied to the petitioner's property
because it was drawn with such arbitrary disregard of the peti
tioner's rights as to amount to a denial of due process and the
equal protection of the laws. Since the Nectow decision, there
have been many similar decisions by State courts, and at pres
ent, the law applicable to such controversies may be said to be
fairly well crystallized, and the primary question before the
courts in that type of litigation is one of fact.11
But the Nectow case has by no means solved the entire prob
lem. There is a large and constantly growing class of cases
involving questions upon which there is conflict among the
various State courts and upon which the Supreme Court of the
United States has yet to venture an opinion, though it has more
than once been requested so to do.12
Briefly stated, the prob
lem is, what is the state of the law governing non-conforming
uses of property?
When property is already in use or has been
16

277 U. S. 183

(1928).

11

As typical of these cases,
175 N. E. 712 (1930).
12

see

Mehl

The court denied certiorari to the

v.

Stegner, 38 Ohio App. 416,

Supreme Court of Louisiana in
Realty Co. v. McDonald, 280 U. S. 556 (1929), and
to the Circuit Court of Appeals for the Ninth Circuit in Marblehead Land
Co. v. Los Angeles, 284 U. S. 634 (1931). The facts in each of these cases
were such that the Court might have given an
opinion which would resolve
the existing confusion on the subject.
Louisiana

ex

rel. Dema
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an ordinance is thereafter adopted prohibiting
that type of improvement, what are the rights and
of the property owner?
Must he conform to the

improved, and
that

use or

liabilities

ordinance whether

exceptions in his favor?

not it contains

or

question what the law should be may be answered in the
affirmative by those whose legal philosophy is that any interest
of society, once established, is paramount to the interests of
any individual and that the rights affected by zoning regula
tions cannot be considered vested rights when they come into
collision with the police power.
The question would be an
swered in the negative by those whose ratio decidendi appears
to be that due process of law requires the preservation of indi
vidual rights even when the assertion of such rights is legis
latively determined to be opposed to the convenience of the
majority of the community.
The late Ernst Freund, in an address, later published in the
Illinois Law Review,12(a) offered an ideal solution of the problem
of non-conforming uses when he said :
The

"By substituting for

duty to abstain
ground, and
an analogy of the duty to abstain
from unfair competition, which has been established by the Federal
a

duty of conformity

from unfair non-conformity, we at
we gain the benefit of something like
Trade Commission Act of 1914.
to abstain from

.

.

once

reach

a

clearer

There is correlative to the duty
to be free from

.

unfair

non-conformity, the right
coercion into unfair conformity."

Like most things

ideal, this solution

as

Professor Freund

himself indicated in his address, is, for the present at least,
impracticable of application, since there has been no legislative

attempt to set up standards of reasonable conformity or reason
able non-conformity.
Thus, under the facts which actually exist, we revert to the
question propounded above. Broadly stated, the question is
capable of subdivision and refinement almost indefinitely to fit
various conceivable fact situations.

ticle,

some

with

a

general

and

typical

For purposes of this

ar

fact situations have been selected

view to illustration and discussion of the
occasioned

this

the legal problems
by
phase
No attempt will be made to present a
lation.

high lights of
zoning legis
single solution,

of

12 (a)
Freund, Some Inadequately Discussed Problems of the Law of
Zoning and City Planning (1929) 24 III. L. Rev. 135, at 147.
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if, indeed, there is a single solution to the problem. The main
object of this article is to call attention to the existence of the
problem, the extent of the interests affected by it, and the con
sequent desirability of authoritative adjudications upon the
question.
I
Prior

Existing Non-Conforming Use

The first situation to be considered is

one

in which

zoning

a

ordinance expressly imposes a prohibition upon the continuance
Such an ordinance raises
of an existing non-conforming use.
the basic and vital question whether an owner of land has
vested rights in the use to which the land is actually devoted,
and, if so, whether it is competent for the State to interfere

by the exercise of the police
zoning law. Ordinances of this type
have been found to exist in only one state of the union Louisi
ana, and the Supreme Court of that State has, in a well-defined
line of decisions, invariably affirmed their constitutionality.
The controversies arose when the City of New Orleans de
termined by ordinance to create exclusively residential districts
in the city, the ordinances providing that any business establish
ments existing in such districts should liquidate within a certain
time. Several owners of business establishments in the desig
nated districts refused to liquidate, and abatement suits were
brought by the City and upon the relation of neighboring land
with

take away these rights

or

power in the form of

a

�

owners.

The issues in these
as

cases were

squarely met by the court.

It

squarely presented and were
the theory of the plain

was

tiffs that the continued existence of

a hitherto lawful business
establishment in a residential district contrary to the terms of
the zoning ordinance constituted a public nuisance and might

be abated
purposes

such.

as

tended that,

The

defendants,

on

the other

hand,

con

the original use of the premises for business
lawful and the surrounding circumstances re

as

was

mained

substantially unchanged, the owners of the premises
had vested rights in the continued existence of such use, and
the State could not take away these rights by anything short
of the power of eminent domain.
The

Supreme Court of Louisiana, in New Orleans

v.

Liberty
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Shop,13 the first

case

in favor of the

in which the issue

plaintiff

was

decided
a

retail

residential district.

apparel in
opinion, the court used the following language:

store for the sale of women's
In the

presented,

and ordered the abatement of
a

neighborhood, of course, any business establishment is
public nuisance, because, if for no other reason, it is an example
The municipal govern
of defiance of the municipal government.
ment has, by its zoning ordinances, outlawed business establishments,
as a nuisance, in the residence districts described in the ordinances,
and we have decided that the municipal council had the authority to
State ex rel. Civello v. New Orleans, 154 La.
enact such ordinances.
271, 33 A. L. R. 260, 97 So. 440. The basis for the ruling was that,
although it was not essentially a nuisance to have a business establish
ment in a residence part of the city, nevertheless, the city council
might, under proper circumstances, regard it as a nuisance, and might
therefore prohibit any business establishment in any designated resi
"In such

a

a

.

.

.

dence district."

This basis of decision is surprisingly different from that
offered two decades earlier in the Skyline Case,14 when zoning
It is conceivable that, had zoning laws in
was in its infancy.
1908 been regarded as in the category of nuisance-declaring
legislation, they would have been declared invalid as unwar
ranted exercise of the police power. Even in Euclid v. Ambler
Realty Co 15 and Zahn v. Los Angeles16 the Supreme Court of

the United States has not gone so far as to state that the inhi
bitions contained in zoning ordinances have the effect of cre

ating public nuisances.
The theory of the Supreme Court of Louisiana is at variance
with that announced a year later by the Supreme Court of Illi
There the court expressly
nois in City of Aurora v. Burns.17
said that, "the exclusion of places of business from residential
districts is not a declaration that such places are nuisances, or
that they are to be suppressed as such, but it is part of the
general plan by which the city's territory is allotted to different
uses in order to prevent, or at least to reduce, the congestion,
disorder, and dangers which often inhere in unregulated munici
pal development."
26, 101 So. 798 (1924).
Swasey, supra note 1.

13

157 La.

14

Welch

15

Supra note 7.
Supra note 8.

16

v.

"319 111.

84,

149 N. E. 784

(1925).
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This reasoning is more in accordance with that of the origi
nal authorities in support of zoning legislation and, it is sub
mitted, it is on that account the more desirable, for, zoning

essentially restrictive of the use of private property,
jealously limited. The alternative is that
municipalities will, by gradual encroachments upon the shad
owy limits now established, eventually accomplish a state of
domination of private property which will appear to the urban
dweller of the fourth decade of the twentieth century at least
as arbitrary and oppressive as any zoning legislation at all
Mu
would have appeared to the contemporaries of Jefferson.
constitu
to
let
are
ever
outweigh
expediency
prone
nicipalities
tionality and individual rights in the adoption of legislation.
The ballot-box is an unwieldy and often an ineffective means of
protection, and it is submitted that, despite the utterances in
New Orleans v. Liberty Shop,18 the individual who feels that
his constitutional rights are violated by an ordinance should
challenge the municipal government, to the end that his rights
The general validity of an ordi
may be judicially denned.
nance is not conclusive against an individual when a question
arises as to its specific application.
Indeed, in New Orleans v. Liberty Shop, the court appears
to have overlooked the fact that there are things which may
not be, as there are things which may be, made nuisances by
legislative fiat. Thus in Mugler v. Kansas,18^ Reinman v.
Little Rock19 and Hadacheck v. Sebastian,20 the Supreme Court
of the United States agreed that there was no denial of due
process in the legislative characterization as nuisances, of the
continued use of land for a brewery (where there was a valid
prohibition statute), or for a livery stable, or for a brickyard.
But in each of these cases the Supreme Court was most careful
to point out that this power of the legislature is narrowly lim
ited and its exercise will be closely watched by the courts.
It is
notable that in each of the instances cited, the prohibited use

laws being

their scope should be

contained
the

cause

an

of

element of common-law nuisance in that it

physical

annoyance and discomfort to

landowners

was

neighboring

or to the community at large.
It is difficult to see
wherein these decisions empower the legislature to declare that

18

Supra

is

(a) 123 U. S. 623

note 13.

(1887)
(1915).
U. S. 394 (1915).

X9237 U. S. 171
20

2 39
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any business establishment in

a

residential district is

a

public

nuisance.
It would be competent to declare certain types of
business establishments nuisances because they are in residen

tial districts, or even to exclude all business establishments
except those of a specified type, provided the classification is
reasonable and in pursuance of a valid police-power purpose.
However, such provisions are distinguishable from a blanket
anathema

of all

business establishments,

regardless of their

nature.

Five years after New Orleans v. Liberty Shop, the Louisiana
21
ex rel. Dema Realty Co. v. Jacoby

Supreme Court, in State
reached

a

similar result in that the continued

operation

of

a

drug store in a residential district, contrary to the terms of an
ordinance, was forbidden. But the court no longer relied upon
the "nuisance" theory adopted in New Orleans v. Liberty Shop
though it did not abandon it. In the Jacoby case, the court
justified the ordinance as a public safety measure, pointing out
that the inflammable character of the contents of a drug store
made it a fire hazard in a residential district and thus subject
to removal.
The court thus returned to reasoning analogous
to that in the Skyline case,21<-a) though the pertinence of the
reasoning in the instant case is doubtful, when it is considered
that the ordinance was directed, not at drug stores or establish
ments whose stock of goods was peculiarly inflammable, but
against all business establishments, regardless of their degree
of inflammability.
At the same term, the Louisiana court decided State ex rel.
Dema Realty Co. v. McDonald,22 and reached the same result as
that reached in New Orleans v. Liberty Shop and State ex rel.
Dema Realty Co. v. Jacoby, but the decision was arrived at by a
process of reasoning different from that in either of the two
In this case, the court reasoned that, upon the
other cases.
authority of Euclid v. Ambler Realty Co.,22(a) the city may cre
ate exclusive residential districts, and this, the court argued,
it may do either by forbidding future erection of business estab
lishments or by discontinuing the operation of existing estab
lishments, provided that there is allowed, in the latter event, a
reasonable time for liquidation.
752, 123 So. 314 (1929).
Supra note 1.
22 168 La.
172, 121 So. 613 (1929).
22 W
Supra note 7.
21

168 La.

21

(a)
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a
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cor-

rolary, from the Euclid case. In fact, it seems directly opposed
to principles enunciated elsewhere by the Supreme Court of the
United States. In Pennsylvania Coal Co. v. Mahon,23 the Court
refused to enforce an ordinance which would prohibit the under
mining, by a coal company, of residence buildings which the
The
coal company had the contractual right to undermine.
does not make clear how far the Court will go in pro
rights against invasion under the police power,

opinion
tecting

vested

but the

case

is

authority

by itself, is not sufficient
It is
individual rights.

for the

proposition that public benefit,

for legislative interference with
question yet to be decided by the

cause
a

Supreme Court whether the rights of the owner of a business
establishment or other non-conforming use prohibited by ordi
"vested" rights within the

are

nance

protection of the Four

teenth Amendment, and are thus protected under the rule of
Pennsylvania Coal Co. v. Mahon. That question was not di

rectly considered by the Louisiana Supreme Court in State ex
Realty Co. v. McDonald23^ but inferentially, at least,
that court does not consider the rights involved as vested.
The
Supreme Court of the United States had an opportunity to state
its view on the matter when McDonald petitioned for a writ of
certiorari, but the Court declined to review the case.24 The
state decision below was upon a preliminary injunction, and

rel. Dema

not upon a final decree.
In contrast to the views of the Louisiana

stands

Supreme Court
opinion of the California Supreme Court25 which

an

indicates that the Louisiana decision in State

Realty

Co.

v.

McDonald

is

not

inevitable.

brought to enjoin enforcement of a zoning
of Los Angeles which provided that :

ex

An

rel. Dema
action

ordinance of the

was

city

"outside of certain designated districts, it shall be unlawful for any
or corporation 'to erect, establish, operate, maintain or

person, firm

conduct any
for the
or

23

hospital, asylum, sanitarium, home,

retreat

or

other

place

treatment of insane persons, persons of unsound mind,
"
persons affected by or suffering from mental or nervous diseases.'
care or

2 60 U. S. 393

(1922).
(1914).
23 W
Supra note 22.
24
Supra note 12.
25 Jones v.
Los Angeles,

See also

Plymouth Coal Co.

v.

Pennsylvania,

232 U. S. 531

(1931)

211 Cal.

20 Nat. Mun. Rev. 167.

304,

295 Pac. 14

(1930).

Noted in
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Four sanitariums for the treatment of

nervous

and mental dis

already
operation
territory annexed to the
these
of
city, prior
adoption
provisions of the zoning
ordinance.
The conclusion of the California Supreme Court
was stated by the court as follows :
orders

in

were

in

to the

''The ordinance in question, insofar as it prohibits the establish
hospitals for the treatment of nervous diseases in certain dis
tricts in the city of Los Angeles, and permits their establishment in
The businesses so restricted are
other specified districts, is valid.
proper subjects of such regulation, and hence the ordinance does not
ment of

result in

a

denial of due process.
The classification of districts is
arbitrary, and therefore there is no denial of equal

reasonable and not

protection of the laws. This much is clear, we feel, with respect to
the establishment of netv businesses of this character in the prohibited
districts. But does the same result necessarily follow with regard to
existing businesses in these districts? In other words, does the broad
view of the police power which justifies the taking away of the right
to engage in such businesses in certain territory, also justify the
destruction of existing businesses? We do not think that it does.
".

tion

.

.

It therefore appears that the instant case involves a situa
from that presented in the usual zoning case.

materially different

The exercise of power in this instance is, on the whole, far more
drastic than in those in which a mere right to engage in a particular

business is restricted.

We

are

asked to

uphold

a

municipal ordinance

which destroys valuable businesses, built up over a period of years.
If we do so on the ground that this is a proper exercise of the police
power in the enactment of zoning legislation, then it follows that the

thing

may be done to

apartment houses, flats, or stores.
justified under the police power as a proper
taking of private property for public use, without compensation. The
approval of such a doctrine would be a blow to rights in private prop
erty such as this court has never before witnessed. Only a paramount
and compelling public necessity could sanction so extraordinary an
same

".

.

.

All this is to be

interference with useful business."

The court makes reference to the fact that

generally

deal with

attempts

to establish

a new

zoning decisions
business in pro

hibited areas, because zoning laws have almost invariably been
prospective, and not retroactive, in nature. The court quotes
with

approval authoritative commentators who deprecate the

distinction of existing non-conforming
vations of doubtful constitutionality.

uses as

dangerous

inno

the court

Particularly,
public nuisance character
which can be removed under the police power even in the ab
sence of zoning laws, saying, "the distinction between the power
to prohibit nuisances and the power to zone is exceedingly imdistinguishes those businesses of

a
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portant. The power over nuisances is more circumscribed in
its objects: but once an undoubted menace to public health,
safety, or morals is shown, the method of protection may be
drastic. Private businesses may be wholly prohibited where
their danger is sufficiently great; and other businesses, no
matter how well established and how great the resulting loss,
may be excluded from certain districts where, by reason of the
circumstances, their maintenance has become a public nuisance
In these cases, the public welfare demands
in those districts.
In the
even the destruction of existing property interests."
instant case, the maintenance and operation of a properly con
ducted sanitarium for the treatment of mental and nervous
diseases, was held not to constitute a nuisance. Granted that
a

operate retroactively to destroy uses of
compensation where there is a close element

zoning ordinance
without

may

property
of nuisance, nevertheless "it does not follow that a similar dis
position may be made of every type of non-conforming use dealt
with in zoning.
Where, as here, a retroactive ordinance
causes substantial injury and the prohibited business is not a
nuisance, the ordinance is to that extent an unreasonable and
It follows that the
unjustifiable exercise of police power.
present ordinance is valid in so far as it prohibits the further
establishment of businesses of this type in the restricted dis
tricts; and is invalid in its application to these plaintiffs."
.

.

.

...

II

Subsequent Modification of Pre-existing Non-conforming Use
Under a second fact situation to be discussed, it is probably
immaterial whether the non-conforming use is a matter of right
of grace.
The problem arises when a city adopts a zoning
ordinance with the usual express exception allowing the con
tinuance of existing uses though the same do not conform to
or

the terms of the ordinance.

ing

If

one

owns

such

a

non-conform

(or, rather,
devoted to
building
use) and he later desires to extend, enlarge or repair the
building, may he do so under the terms of the ordinance, and
if not, may he do so despite the terms of the ordinance?
The question is largely a matter of statutory
construction,
and the answer will depend upon the phrasing of the
ordinance,
and its, or the court's definition of the term
"existing use."
use

such

a

or

land dedicated

or
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ex rel. Wohl v. Leo2* where the ordinance pro
that
"existing uses" might be continued, it was
simply
held that when the lower floor of a building had been used as a
factory and the upper floor for residence, and the owner desired

Thus, in People

vided

to convert the upper floor to factory purposes (the ordinance
placing the building in a residential district), the change pro

posed

was

not

a

change in the existing

use

and

might be made

The court reasoned that the building

under the ordinance.

was

designed for factory use, and that the proposed change was
merely an extension of this use and should be allowed, since
extensions of non-conforming uses were not prohibited by the
ordinance.

Under

a

suitably phrased statute

or

ordinance, the

opposite result may be reached. Thus, in State ex rel. City Ice
and Fuel Co. v. Stegner,21 where the ordinance provided for an
extension of, or a substitution for an existing non-conforming
use, and the realtor desired to make additions to his building
so that he would be able to manufacture ice as well as to store
it in larger quantities than he had theretofore, the license was
denied because the application was for an extension of, and a

substitution for the non-conforming use, and under the ordi
nance extensions and substitutions could be made only in the

alternative.
But

once

the ordinance has been construed and it is deter

permit the extension, enlargement
repair proposed, a serious question arises as to the consti
tutionality of the prohibition. This question may be a repe
tition of that suggested in the previous section, namely, whether
the rights of the owner of a non-conforming use are vested
within the protection of the Fourteenth Amendment; or it may
be the auxiliary, but none the less difficult, question whether
the prohibition in the ordinance is so arbitrary as to deny due
The cases are in hopeless conflict
process or equal protection.
on this point and the reasoning of those on both sides of the
question is incomplete and unsatisfactory.
In In re Gilfillan's Permit,28 the Supreme Court of Pennsyl
vania ordered the issuance of a building permit for the erection
of a cement storehouse for lumber in a non-conforming lumber
yard. The permit had been refused because there was no pro
mined that its terms do not
or

se

Mem.

178 N. Y.

Supp.

851

(1919)

;

aff'd.

192 N. Y.

1922).
418, 166 N. E. 226 (1929).
(1927).

27

120 Ohio St.

28

291 Pa. 358, 140 Atl. 136

Supp. 945 (App. Div.
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vision in the ordinance for enlargement or expansion of a non
conforming use. In dealing with this phase of the case, the
court said :

"As the property

was

then

[before the adoption of the ordinance]

used for lawful purposes, the city was without power to compel a
change in the nature of the use, or prevent the owner from making
such necessary additions to the existing structure as were needed to

provide for its natural expansion and the accommodation of increased
trade, so long as such additions would not be detrimental to the public
welfare, safety and health."

rel. Modern Lumber and Millwork Co.

v. MacDuff29
involving a non-conforming lumber yard.
After the yard became non-conforming, it was destroyed by
fire, and before a permit was issued for its rebuilding, an ordi
nance was passed, specifically excluding lumber yards from the
district, and providing that no structural alterations of a non
conforming use might be made. The Supreme Court of Wash
ington nevertheless issued a writ of mandamus for the issuance
of a building permit, stating that a non-conforming use cannot
be taken away or destroyed unless it appears that its continued
existence is detrimental to public health, morals, safety or

State

was

ex

another

case

welfare.
In Crossman

Galveston,30 the Supreme Court of Texas
An ordinance of Galveston provided
that dilapidated wooden buildings within the fire limits should
be destroyed summarily by a board of public officials, and that
similar buildings outside the fire limits should be destroyed
unless they were repaired by their owners. Crossman's wooden
building, lawfully erected outside the fire limits, was later in
cluded within the limits, and complaint was made of its dilapi
dated condition.
He immediatey offered to repair it, but was
refused a permit.
When the public authorities threatened sum
marily to destroy the building, he sued for and obtained an
injunction. The court, in the course of its opinion, stated cate
gorically that the withholding of the right to repair a building
lawfully erected constituted a denial of due process of law, be
cause it classified as a nuisance a structure which
might, in
fact, not be a nuisance.
reached

29

a

v.

similar result.

161 Wash. 600, 297 Pac. 733
3�112 Tex. 303, 247 S. W. 810

(1931).
(1923).
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The decisions in the foregoing cases seem to be based upon
the principle expressed in the dictum of Mr. Justice Sutherland

Washington ex rel. Seattle Title Trust Co. v. Roberge,31 that,
right to devote land to any legitimate use is property
The courts reason
within the protection of the Constitution."
that a use which was once legitimate must be deemed so to
continue until there has been a valid finding that its continued
existence is detrimental to the public health, safety, morals or
welfare, and that taking away the use without such finding is
a taking of property without due process of law.
Indeed, In re
Gilfillan's Permit, 31 ^ indicates that not only the existing use,
but any use necessary or incidental to it, is property within the
meaning of the Fourteenth Amendment, if such use is not con
trary to a valid police enactment.
On the other side of the question there are a number of
In State
well-reasoned cases leading to different conclusions.
ex rel. City Ice and Fuel Co. v. Stegner,31^ the ordinance which
was held to prohibit an extension of and a substitution for an
existing non-conforming use was held to be constitutional. The
court reasoned that, under the Euclid decision, the city was
empowered to establish exclusive residential districts, and to
this end it might prevent the expansion of existing non
conforming uses as well as prohibit the introduction of new
This process of reasoning was similar
ones into the district.
to that employed in State ex rel. Dema Realty Co. v. McDon
ald,31 (o) but the conclusion reached was not so extreme as that
in

"The

in the latter
In State

case.

Hillman,32 the Supreme Court of Errors of Con
same dangerous ground as did the Supreme
A zoning
Court of Louisiana in New Orleans v. Liberty Shop.
ordinance provided that existing non-conforming uses might
be reconstructed or structurally altered, provided that the cost
of reconstruction or alteration of the building should not exceed
fifty per cent of its assessed value. This provision was held
valid as against the owner of a non-conforming reducing plant
destroyed by fire, the cost of whose reconstruction would be
seventy-five per cent of the assessed value of the land. The
v.

necticut trod the

31278 U. S. 116

(1928).

si

(a) Supra note 28.

si

(b) Supra note 27.

31

(o) Supra note 23.

32

HO Conn.

92, 147 Atl. 294 (1929)

.
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as a legislative determination
non-conforming building, destroyed to the extent of more
On this
than fifty per cent of its assessed value, is a nuisance.
v. Galves
in
Crossman
the
decision
that
is
submitted
it
point,
ton,32 (a) while the cases are distinguishable on their facts, is
more reasonable and satisfactory.
The Supreme Court of Louisiana dealt with this phase of
zoning law in State ex rel. Hochf elder v. New Orleans.33 Here,
the ordinance made provision for non-conforming uses, but
provided that no structural alterations might be made, and that
the square-foot area and/or the cubical contents should not be
This provision was held valid on the authority of
increased.
State ex rel. Dema Realty Co. v. McDonald.

court construed the ordinance

that

a

HiUman,33M was
collaterally attacked in Poledor v. Mayerfield,3* and it was held
that performance of a covenant to rebuild or repair was ex
cused by an intervening ordinance which prohibited repair or
rebuilding of any structure more than sixty per cent destroyed
by fire. It is not clear from the report whether this was a
zoning or other police regulation, so that its pertinence here is
not unquestionable.
An ordinance similar to that in State

v.

The rule of the lower Federal courts, at least in the eighth
circuit, was adopted in American Wood Products Co. v. City of
Minneapolis,35 where the burden is placed upon the complaining
property owner to show that the city's restrictions upon ex
tending or enlarging a non-conforming use are plainly and
palpably without real and substantial relation to the public
health, safety, morals or general welfare. Thus, even though
it may seem to the court that the city has not treated the owner
"fairly," if there was any reasonable ground for a finding that
an extension of the
non-conforming use would or could cause
discomfort to residents of a neighboring area, or that the land
in question would soon be taken by eminent domain, the ordi
nance will not be
adjudged arbitrary or unreasonable.
32

MSupra

33

171 La.

of the court
21 P.

note 30.

1053, 132 So. 786 (1931). Compare, however, the approach
in Rehfeld v. City and County of San Francisco, 218 Cal.
83,

(2d) 419 (1933).
Supra note 32.
34
94 Ind. App. 601, 173 N. E. 292
(1930) ; aff'd. 176 N. E. 32 (1931).
35 21
F. (2d) 440 (D. C. Minn. 1927) ; aff'd. 35 F.
(2d) 657 (C. C. A.
8th, 1929).
33 <a>
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coming under this type of fact situa
tion will remain difficult until there is given an answer to the
If it is finally
"vested rights" question heretofore suggested.
decided that the rights of the owner of a non-conforming use
are not vested, the problem will be easily solved, for in such
case non-conforming "rights" are merely privileges extended
by the legislature, and are not rights conferred by the Consti
tution.
As such, they may be limited by the extent of the legis
lature's generosity.
But if, on the other hand, it is authori
tatively decided that a landowner is entitled, under the Four
teenth Amendment, to the continuance of an existing non
conforming use, the confusion will doubtless persist, and there
will continue to be a split of authority.
Though In re Gilfillan's
Permit and State ex rel. City Ice and Fuel Co. v. Stegner reach
essentially opposite results, each is supported by strong and
logical reasoning, so that the final decision will depend upon
the prevailing policy of the court before which the issue is
raised : whether it is willing to promote the public welfare at
the expense of individual rights, or whether it is disposed to
regard the commonweal as something to be attained without
interfering with established private property interests. Again,
The decision of

cases

"due process of law" will be the balance in which individual
judges will weigh the respective interests of society and of

private

persons.

Ill

Effect of Zoning Ordinances Upon Holders of Prior Permits
Three other fact situations might well be considered to
gether, since they all concern rights which accrue under build
ing permits. However, it has been thought better to note them
separately because each has peculiarities of its own.
The cases seem inferentially to answer the "vested rights"
question propounded above, and to imply that an existing use
not conforming with the terms of the ordinance is a vested
right beyond the scope of the police power to alter or remove.
In these

cases

the courts consider when

a use

may be said to be

"existing," within the exceptions permitted under the zoning
ordinances.
Specifically, they consider the circumstances under
which the holder of a permit to erect a non-conforming building
on his land may disregard the terms of the zoning ordinance
and erect a building according to the tenor of his permit.
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has
typical situation is one where a building permit
been lawfully issued, and a zoning ordinance thereafter pro
hibits the erection of buildings of the type proposed to be built.
Here is presented the interesting problem whether the munici
pality by issuing the building permit, has not estopped itself
to enforce, against its licenses, the zoning ordinance which it
Without pausing to discuss the mooted question
later adopts.
of estoppel, it can be said that by the overwhelming weight of
authority one who simply holds a prior-issued building permit

The

must bow to the terms of

a

The courts make
valid ordinance.
their decisions
and
base
estoppel,

short shrift of the matter of

on the broad ground that one who holds a building permit,
without more, is a mere licensee, and has no vested interest in
the proposed use, and hence his executory rights may be cut off

by police regulations.
The leading case is Ware v. Wichita.36
Here, the landowner
not only had a permit, but he had obtained it by mandamus
proceedings against the city, so that it would seem, as he con
tended, that his rights were established not merely by estoppel
But the Su
in pais, but by having them made res judicata.
that
the
mandamus
of
Kansas
ruled
judgment was
preme Court
of
the
time
at which he
as
res judicata as to Ware's rights only
of
an
filed his petition, and that these rights, being
executory
and not of a vested nature, might later be taken away by a
valid police ordinance.
Massachusetts has subscribed whole-heartedly to the doc
trine of the Kansas court.
In Brett v. Building Commissioner
of Brookline31 the court decided not only that the possession of
a building permit was not evidence of a vested right, but also
that no vested right came into being unless the building was
substantially completed before its erection was forbidden by
ordinance. The proper view would appear to be that expressed
in the New York case of Rice v. Van Vranken,38 that since a
building permit, in and of itself, confers no absolute rights, it
is competent for the issuing body to revoke the permit, and the
36

113 Kan.

37

250 Mass.

153, 214 Pac. 99 (1923).
73, 145 N. E. 269 (1924). Followed in Cochran et al. v.
Roemer et al, 192 N. E. 58 (Mass. 1934)
38 229
N. Y. Supp. 32 (1928); aff'd. 232 N. Y. Supp. 506 (1929);
aff'd. 255 N. Y. 541, 175 N. E. 304 (Mem. Dec. 1930). See also, State
ex rel. Manhein v.
Harrison, 164 La. 564, 114 So. 159 (1927) ; People ex rel.
Publicity Leasing Co. v. Ludwig, 158 N. Y. Supp. 208 (1916) ; aff'd. 218
N. Y. 540, 113 N. E. 532 (1916).
.
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zoning ordinance must be construed as a revocation of a permit
a building of a type not conforming to the ordinance.

to erect

But

even on

this fact situation there is

no

absolute unanim

v. Robinson,39 a
Appeal held that a zoning ordi
nance does not have the effect of cancelling prior-issued permits
to erect buildings which the ordinance makes non-conforming.

ity of opinion

In London

among the courts.

California District Court of

The court reasoned that the ordinance should not be deemed to

expressly so provided. The
Supreme Court of California

be retroactive in its effect unless it
court denied

a

rehearing,

declined to review the
A few other

cases

and the

case.

reach the

same

result

as

did the California

court, but the facts of these cases are such that it is probable a
different result would have been reached under the bare facts
stated in the outline of this fact situation.

of Buildings of Watertown

v.

Nelson,40

Thus, in Inspector

the Massachusetts Su

Court held that the holder of

a prior-issued building
permit might proceed with the erection of a building made non
conforming by an intervening ordinance; but it was on the
express ground that the ordinance itself provided that it should
not be applicable to buildings, permit for which had been issued
and which should be completed within one year.
The court in
its opinion expressly distinguished Brett v. Building Inspector
of Brookline, where it had adopted the test of "substantial com
pletion."

preme

IV
Permit

Improperly Withheld Prior

to Ordinance

Forbidding the

Intended Use

Closely related, under the rule established by the weight of
authority just considered, is the situation in which the munici
pal authorities wrongfully refuse to issue a building permit,
either arbitrarily or under color of an invalid ordinance, and a
later valid ordinance makes the proposed use non-conforming.
In such case, the authorities are unanimous that the property
owner is without remedy.
They reason that even if a building
39 94 Cal.
App. 774, 271 Pac. 921 (1928).
*�257 Mass. 346, 153 N. E. 798 (1926). See also, Western Theological
Seminary v. Evanston, 325 111. 511, 156 N. E. 778 (1927) ; Rosenberg v.
Whitefish Bay, 199 Wis. 214, 225 N. W. 838 (1929) ; In re Rose Builders'

Supply Co.,

202 N. C.

496, 163 S. E. 462 (1932)

.
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ordinance would effectively
a fortiori, one who has

permit had been issued, the zoning
prevent a new non-conforming use, and,

right of a building permit should not he
had actually obtained
placed in a better position than one who
such a permit.
In Spector v. Building Inspector of Milton,41 where the
of
municipal authorities had deliberately delayed the issuance
be
could
passed prohibiting
a building permit until an ordinance
the erection of the proposed buildings, the court said :

not

even

the colorable

"The fact that the
before the zoning

by-law

petitioner filed his application
was

enacted is

no reason

why

for

a

permit

it should not

applicable to him from and after it became operative. The
petitioner held his property subject at all times to every valid exercise
The filing of his petition gave him no vested
of the police power.
Ware v. Wichita, 113
rights. Salem v. Maynes, 123 Mass. 372;

be held

..

.

Kan. 153, 214 Pac. 99."

The

result is reached when

same

a

building permit is

re

municipality,
is
a
before issuance of
compelled by legal proceedings,
permit
adopts a valid zoning ordinance.42 Indeed, even where the
courts have ordered issuance of a building permit wrongfully
withheld, the municipality may, by ordinance adopted before
actual issuance of the permit, effectually prevent the use pro
posed.43
It is well to observe, in this connection, that, if the only
enactment requiring a building permit is contained in an in
valid zoning ordinance, and the landowner has, without a build
ing permit, erected a building which is made non-conforming
by a later valid ordinance, the municipal authorities are power
less to treat such building other than as a permitted non
conforming use. The reason for this rule is that, since the
municipal authorities could not, under an invalid ordinance,
prohibit the proposed use, they may not demand a building
permit for the erection of the same.44

fused under color of

41

250 Mass.

42

State

an

invalid ordinance if the

145 N. E. 265

(1924).
Orleans, 154 La. 271, 97 So. 440 (1923) ;
State ex rel. Manhein v. Harrison, supra note 38; Wilder v. Little Rock,
150 Ark. 439, 234 S. W. 479 (1921) ; City of University Park v. Rahl, 36
S. W. (2d) 1075 (Tex. Civ. App. 1931) ; Mongiello Bros. v. Board of Com
missioners of Jersey City, 158 Atl. 325 (N. J. 1932).
43 Ware v.
Wichita, supra note 36.
44
Durkin Lumber Co. v. Fitzsimmons, 106 N. J. L. 248, 147 Atl. 555
ex

63,

rel. Civello

v.

New
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V
Prior

Expenditures Upon

Permitted

a

Project Subsequently

Restricted

directly raises in question acts
by the property owner under a building permit in order
that his rights in the proposed use should become no longer
contingent, but vested. Is it sufficient that he make financial
expenditures, great or small, in reliance upon the authority of
the building permit?
Is it sufficient that he begin construction
of his building, or is it necessary that his building be completed
and that the use be in actual operation?
On this point, also, there is a lack of harmony in the de
Still another fact situation

done

cisions and in the dicta of the courts which have had occasion
to pass upon it.
The Supreme Court of Illinois has ruled

that, even where no
building permit has been issued or even applied for, but money
was expended for the purchase of land with the intent to erect
thereon buildings of a type permitted by the ordinance then in
force, but prohibited by a later ordinance, adopted before steps
were taken to erect the buildings, the latter ordinance is in
effective.

The court said:45

"They

not excluded until after the

appellant, relying upon
ordinance, invested its funds in acquiring the right
which the ordinance expressly permitted to be exercised. The destruc
tion of that right when there is no appreciable danger to the public
health, comfort, safety or welfare to be feared from its exercise, is
clearly an arbitrary and unreasonable exercise of power which renders
the amending ordinance void as to the appellant's property.''
were

the terms of the

Similarly, in Rosenberg

v.

Whitefish Bay,*6 the Supreme

Court of Wisconsin ruled that when, at the plaintiff's request,
the city had redistricted the plaintiff's land from a two-familyhouse to

hotel-and-apartment-house district, and the plain
tiff, relying upon this change, had expended $9,000 in making
plans for the erection of hotels and apartment houses, and the
an

(1929) ; rev'g. 6 N. J. Misc. 1102, 143 Atl. 816 (1928) ; and see dictum in
City of University Park v. Rahl, supra note 42. See also, Rehmann v. Des
Moines, 200 Iowa 286, 204 N. W. 267 (1925)
45 Western
Theological Seminary v. Evanston, supra note 40.
46
Accord: Atlantic Broadcasting Co. v. Wayne Tp.,
40.
note
Supra
162 Atl. 631 (N. J. 1932).
.
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a two-family dwell
city, knowing this, later rezoned the land in
relief. While
ing district, the plaintiff was entitled to equitable
in
the exact grounds of the decision were not clearly expressed
that
the opinion, it would seem that the effect of the decision is

property owner has made substantial expenditures
establishment of a lawful use upon his premises,
the
towards
later
legislation which would make that use unlawful is an
any
when

a

invalid exercise of the police power.
In marked contrast to this decision is that of the Circuit
Court of Appeals for the Ninth Circuit in Marblehead Land Co.
v. Los Angeles.47
There, by special ordinance, the city had

excepted the plaintiff's land from the ordinance which
hibited all buildings except those intended for residential

pro
pur

for
poses, and had allowed the erection of structures suitable

plaintiff thereupon expended $136,000 in pre
liminary work, such as surveying and building roads. The
special ordinance was then repealed and the land was rezoned
A suit to enjoin enforcement of the
in a residential district.
The court in a
ordinance against the plaintiff was dismissed.
lengthy opinion (one judge dissenting) pointed out that, as the

oil wells.

The

presence of

an

oil well would increase the fire hazard and make

the district less desirable for residential purposes, the prohibi
was a valid and proper exercise of the police

tion of oil wells

special ordinance did not
rights, and that whatever losses the plaintiff
incurred because of its repeal were unfortunate and regrettable,
The court stated that the

power.

create any vested

but irremediable.
It is submitted that the Wisconsin and the Federal decisions

diametrically opposed. The two sets of facts are practi
cally parallel, and the differences which exist are differences of
degree, not of kind. Legally, there is no greater right or power

are

to forbid oil wells in residential districts than there is to forbid

hotels and apartment houses in two-family dwelling districts.48
So far as appears from the reports, there was in each case, no
substantial change in the surrounding circumstances from the
time of the permissive ordinances to the time of the rezoning
acts.

Thus, the

Dobbins

47

634

v.

47 F.

cases

are

Los

Angeles,49

(2d)

528

distinguishable,

on

their

for the dictum in that

(C. C. A. 9th, 1931)

;

certiorari

(1931).
48

Cf. the opinions in Welch

49

195 U. S. 223

(1904)

.

v.

Swasey,

supra note 1.

facts, from
case

denied,

was

to

284 U. S.
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the effect that

if, after

a

use

is in

operation, change in the

neighborhood makes it dangerous to public health and safety,
This
the municipal authorities may compel its discontinuance.

principle upon which Mugler v. Kansas49^ was decided,
nothing in either of these cases to support the
that
a municipality may adopt an ordinance, calcu
proposition
lated to induce the expenditure of large amounts of money, and
then, with the surrounding circumstances unchanged, adopt
another ordinance which will have the effect of converting the
expenditure into a total loss. It is submitted, therefore, that
the rule announced in Rosenberg v. Whitefish Bay*9^ is more
consonant with the principles of distributive justice, and, on
that account, the more desirable rule.
The Court of Appeals of the District of Columbia had a
similar question before it in District of Columbia et al. v.
Cahill,50 where the issue was whether a permit to repair and
reconstruct a public garage in a residential district might be
revoked after the landowner had expended $6000 and had made
a number of leases of the property.
The court expressly held
that the municipality was estopped to revoke the permit be
cause, by issuing the permit, it had induced the landowner to
make the large expenditure.
That the true basis of the decisions on this point is the crea
tion of vested rights by estoppel in pais against the municipality
is indicated by the decision in People ex rel. Publicity Leasing
Co. v. Ludwig.51
There, the owner of a billboard had a permit
to increase the height of the billboard from 75 feet to 141 feet.
After obtaining the permit, he expended $1300 in architects'
fees and in soliciting advertisements for the proposed larger
billboard.
Later, a city ordinance prohibited billboards more
than 75 feet high.
The owner then assigned his billboard and
and
the assignee proceeded to build to the
building permit,
of
130
In
a taxpayer's suit, the assignee was com
feet.
height
to
cut
down
the
billboard to conform to the ordinance.
pelled
The court stated that the mere expenditure of money by the
assignor without actual building done by him, created no rights
The city had held out no
upon which the assignee could rely.
inducement to the assignee to make expenditures, and he had
is the

but there is

49

(a) Supra note

*9

(b)

Supra

18

(a).

note 40.

50

54 F.

(2d)

51

Supra

note 38.

453

(App. D. C. 1931).
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none before the adoption of the ordinance, so that
acquired no vested rights which could be asserted against
No defense is made here of the merits of
the municipality.
the decision, of the court's inadvertence to the economic fact
that the price paid by the assignee probably included the ex
penditures made by the assignor, of the court's recognition of
the doctrine of estoppel and its rejection of the concomitant
The fact to be stressed here is that
doctrine of subrogation.
the decision is based upon what the court regarded as an ab
sence of estoppel.
If the view of the majority of the courts is to be accepted,
that the expenditure of money in reliance upon the terms of an
ordinance or building permit may create vested rights beyond
the ordinary scope of the police power to affect, there arises the
auxiliary question, how great an expenditure will be required
before such rights come into existence.
The leading case on this point is Brett v. Building Commis
sioner of Brookline.52 There, a permit was obtained to erect
three buildings, and the landowner made contracts and began
operations at once. Two weeks later, the town adopted a zon
ing by-law prohibiting buildings of the type proposed. The
landowner proceeded to build, and on the date when the by-law
became operative, one lot was partly excavated and the other
two were ready for the pouring of cement.
In a suit brought
to test the applicability of the ordinance, the court ruled that
the landowner had not acquired vested rights, and that his land
was subject to the terms of the ordinance.
The court laid down
as a test of the rights of the landowner the
question whether
the buildings were substantially completed at the time the ordi
nance became effective.
It was found that, in their "barelybegun state" they did not meet this requirement. It did not
appear what, if any, other expenditures the landowner had
made, but, on the assumption that he had made none, it is deducible from the opinion of the court that if he had, in further
ance of his plans to build under the
permit, expended what the

in fact made

he had

court would call a "substantial" sum of
money, the result would
be the same as if he had
"substantially completed" the build

ings. What is a "substantial" sum will always depend upon
the facts and circumstances of the individual
case, and no defi
nite standard can be laid down to define the term.
As to the constitutional

Supra

note 37.

origin of the "substantial comple-
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tion" test of whether

little

more can

or

not property rights have become

be said than of the

"original package"

vested,
test of

goods are articles of commerce. These, and similar
doctrines, will not be found in the text of any constitution, but
apparently they spring full-blown from the brains of the judges
whether

All that

who first enunciate them.

can

be said of them is that

they exist, and if courts decide to adopt them as criteria for
convenience in constitutional interpretation, they will have the
effect

same

as

if they

were

written in the constitutions

legislative

in individual cases,
seek new criteria.

draftsmen drive the

unless,
judge to

VI

Subsequent Change From Permitted Prior Non-Conforming Use
The decisions arising from one certain fact situation may be
a substantiation of the principle that a landowner

evolved into

may have vested

rights in

existing use of his land, though
provisions of a zoning ordi
The substantiation is indirect, in that it does not af
nance.
firmatively advance this proposition. It simply indicates that
there are no vested rights in non-conforming uses which are not
brought into existence until after they have been prohibited.
The situation occurs in cases where land is put to a use
which is later forbidden by ordinance, but the existing use is
permitted to be continued under the ordinance as an existing
non-conforming use. In this state of affairs, the landowner de
sires to put the land to another non-conforming use, either by
shifting the existing use to another part of the land or by
changing the nature of the use.
The courts, basing their decisions either upon the express
provisions or upon the general policy of zoning laws, are unani
mously of the opinion that the suggested changes cannot be
that

use

an

does not conform to the

made.
In Yuba

ing

City

v.

grocery store in

Cherniavsky,53

the

owner

of

a

residential district obtained

non-conform

a permit and
dwelling house on another part of his lot. When the
house was completed, he moved the grocery stock into the new
building and used it to carry on the grocery business. In an
abatement suit, a decision was rendered in favor of the city,

erected

53

a

a

117 Cal.

App. 355,

4 P.

(2d) 299 (1931).
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exception in favor of existing non
made, not in favor of the entire lot, but

the court holding that the

conforming
only of the

uses

was

use as it existed at the time of the passage of the
ordinance. The Supreme Court of Errors of Connecticut
reached a similar result in Lathrop v. Norwich.5*
In Lexington v. Bean,55 the question was a bit more difficult.

The landowner had

a

building, part of which he used for stor

age of his own automobile trucks, and part of which he let to
The landowner and the ten
others for storage of automobiles.
ants each repaired their own automobiles on the premises.

Later, when the district
the garage

consequently

building

let for

was

was

use as a

residential district, and
non-conforming use, the

made

became

a

a

commercial automobile repair shop.

The court gave a decree in favor of the town, enjoining the
latter use.
It was pointed out that, though the work done in
the building

was

the

to which the

same

after

as

before the

letting, the

use

later put was "substantially differ
building
ent" from that which existed at the time when the ordinance
was

went into effect.

The Arkansas

Supreme Court has adopted a
rule,
that, although structural alterations in a non
conforming building may not validly be prohibited, yet when
such structural alterations amount substantially to the erection
of a new non-conforming building, they may be forbidden, or,
if the alterations are made, the new building may be abated.56
These rules follow by direct correlation the right of the
state or the municipality to prevent certain uses in the first
instance. If the zoning laws could be circumvented by the
simple process of transforming existing non-conforming uses,
the laws would be of no practical value in districts in which
any non-conforming use exists.
Thus, in Wilson v. Edgar,51 it was properly held to be inde
fensible to lease a building, formerly used for a non-conforming
bottling works, for a dyeing and cleaning business. The court,
in the course of its opinion, said :
similar

so

54

111 Conn. 216, 151 Atl. 183 (1930).
272 Mass. 547, 172 N. E. 867 (1930).
supra note 54.
55

56Earle

Shackleford,

177 Ark.

See also,

Lathrop

v.

Norwich,

291, 6 S. W. (2d) 294 (1928).
(1923). See. also State ex rel. Manhein v. Harrison, supra note 38 (change from
non-conforming greenhouse
to non-conforming
filling station) ; Collins v. Moore, 211 N. Y. Supp. 437
(1925) (change from non-conforming business establishment to non-con
57

v.

64 Cal.

App. 654,

forming laundry).

222 Pac. 623
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"The ultimate purpose (of the ordinance) is plainly that non
uses of premises shall gradually be eliminated, which pur

conforming

practically defeated if
by another."

pose would be

be succeeded

one

non-conforming

use

might

VII

Temporary Suspension of Permitted Prior Non-Conforming Use
still different form may be raised the question when a
non-conforming use may be said to be "existing." To what
In

a

operation in order to be classi
The problem may be stated thus:
fied as an existing use?
While land is lawfully used, an ordinance forbids like uses, but
permits the continuance of existing non-conforming uses. The
use is temporarily suspended, before or after the passage of the
ordinance, but the land is not, meanwhile, put to another use.
The owner desires to resume the original use.
extent must the

In the few

use

cases

be in actual

that have thus far arisen under this fact

situation, the courts have been disposed to grant the wish of
the landowner.
In

Appeal of Holler Baking Co.58 it appeared that, in 1915,

In
the company had a stable containing 25 stalls for horses.
1927, the district was zoned so as to permit only "minor"

stables, i. e., those accommodating no more than four horses.
At that time, the company used its stable for the accommoda
tion of only four horses.
Shortly after, it desired to use the
stable for more than four horses, and the court held that it was
entitled to such use, since the 25-horse use had not been aban
but was merely temporarily suspended, so that, the

doned

"existing use" at the time of the ordinance was a 25-horse use.
The Supreme Court of Wisconsin, in State ex rel. Schaetz
v. Manders,50 came to a similar conclusion when it ruled that
failure to operate a non-conforming dairy business from Nov
ember, 1930, to February, 1931, did not constitute an abandon
ment of the use, but was merely a suspension thereof, so that
the lessee desiring to operate the dairy in February, 1931, was
But the court intimated that there
entitled to a dairy permit.
the
was a limitation to
doctrine, and that if the suspension con
for
a
tinued
too long
period without sufficient reason, it would,
by lapse of time, become an abandonment of the use, and a
58

2 95 Pa.

59

206 Wis.

257, 145 Atl. 77 (1928).
121, 238 N. W. 835 (1931).
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relinquishment of all rights

in the

use

latter statement is merely dictum, and
been found in support of it.60
An

unique

case

implied. The
reported decision has

would be
no

under this fact situation

Ice and Fuel Co.61

245

There, the

was

Adams

Kala

v.

defendant,
January 5,
completed the erection of an ice-dispensing station, but it did
not actually operate the same for distribution of ice until June
25.
On January 25, the city had zoned the land against busi
ness
establishments, including the defendant's business. It
would seem that the court might well have disposed of the case
under the principles discussed in the fifth fact situation, supra,
by raising up an estoppel in pais against the city. But the
actual decision, though it was equally favorable to the defend
ant, was based upon the ground there was an actual existing
use on January 5, and that the use therefore began to exist
before the plant was in actual operation for the distribution of
ice.
The court said, in part:

mazoo

".

on

When defendant became owner of the premises, removed
building, fitted the ground for and placed its ice station build
ing thereon, and only awaited the ice demand season to serve the
public, it occupied the premises in fact and for use in selling ice, and
such was a lawful use of the premises existing at the time of the
adoption of the zoning ordinance and a non-conforming use expressly
excepted from its provisions. Where an occupational use of the
premises is seasonal, and the means for use are installed, and the
opening of the season only awaited, there exists lawful occupational
use of the same nature as periods of inactivity between seasons."
.

.

the old

The decisions

in the

cases

under this

fact situation

are

reached

by applications of principles of statutory construction
rather than of constitutional exposition, yet, running through
them all may be found a concept of "vested rights," evidenced
00

In Town of Darien

v. Webb, 115 Conn. 581, 162 Atl. 690
(1932),
(1932) 21 Nat. Mun. Rev. 35, the court used this language: "The
defendant, having for a substantial period voluntarily ceased to use his
property for non-conforming purposes and devoted the use of it to resi
dential purposes, has lost the protection which was his under the regula
tions, cannot now avail himself of the exemption accorded him
and
may not use the premises for or revert to the non-conforming use which
was existing at the time when the
zoning regulations were adopted."
(Italics Author's)
See also, Knickerbocker Ice Co. v. Sprague, 4 F. Supp.
499, 503 (S. D. N. Y. 1933).
61
245 Mich. 261, 222 N. W. 86 (1928)

noted

.

.

.

.

.
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by the willingness of the courts to go through rather refined
reasoning processes in order to arrive at a basis for upholding
the continuance of rights that have been found at one time to
exist.62

VIII

Prior Non-Conforming Use that Was Illegal
The last of the fact situations to be considered is somewhat
It has to do
anomalous and exceedingly rare in its occurrence.
with the rights, as to a non-conforming use, of one who makes

land, which use is later forbidden by a zoning
ordinance.
The courts, very properly, have ruled that such a
use cannot confer vested rights as against the operation of the
zoning ordinance.
Thus, in Scott v. Champion Building Co.63 the defendant
began to erect a filling station in a residential district contrary
to the terms of a zoning ordinance.
Before any action was
taken against him, the ordinance was repealed by another,
which contained the same inhibition but provided that it should
not be construed to prevent the completion of non-conforming
buildings already begun. The defendant had apparently cir
cumvented the law.
He could not be proceeded against for
violation of the earlier ordinance, for that, having been re
pealed, was no longer law. He had apparently committed no
an

illegal

use

of

�

violation of the later ordinance.

But the court handed down

enjoining the completion of the filling station. It was
reasoned that the exception clause of the later ordinance con
templated only buildings whose erection had been begun legally,
and hence did not contemplate such a building as that of the
defendant commenced contrary to law.
In Massachusetts, a building erected in violation of private
law is, under proper circumstances, not entitled to protection
as a non-conforming use.
Thus, an ordinance required that
wooden buildings be erected not less than ten feet from the
The defendant's wooden
street or way on which they front.
of
the
the ordinance, projected
before
erected
adoption
garage,
a

decree

62 See also Provident Institution for
Savings v. Castles, 168 Atl. 169
(N. J. 1933); Knickerbocker Ice Co. v. Sprague, supra note 60; Appeal
of Consolidated Cleaning Shops, Inc., 103 Pa. Super. Ct. 66, 157 Atl. 811
(1931).
63 28 S. W.
(2d) 178 (Tex. Civ. App. 1930)
.
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over a

way, and

by

a
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decree in equity at the instance of the
building not

of the way he was ordered to remove the
He placed the
less than one foot back of the line.
owners

building one
thereupon prosecuted for viola
He was convicted, and the con
tion of the setback ordinance.
There
viction was affirmed by the Supreme Judicial Court.
was in the opinion no extensive discussion of the law of non
conforming uses, but it was simply said: "The removal
was a violation of the ordinance, whatever may have been the
rights of the defendant to retain them in their unchanged loca
foot back of the

line, and

was

.

.

.

The court may have likened the situation in this case
City v. Cherniavsky,6i& and ruled that a re

tion."64

to that in Yuba

moval of

a

non-conforming

ises to another
a

use

from

one

portion of the

prem

continuation of the existing use, but
violation of the ordinance.
On the other hand, it may have
was

not

a

thought the situation analogous to that in Scott v. Champion
Building Co.,64*5 and ruled that no rights may vest from an act
done in violation of law, public or private.
Of the two expla
nations, the former is the more likely and the simpler, but the
latter is at least tenable.
The difficulty with the latter expla
nation is that, in all probability, the erection of the garage
projecting unlawfully over a private way creates rights which
are vested, or at least quasi-vested, as against the State, so that
the latter has no standing in court to interfere with what rights
exist until relief has been granted at the suit of the parties
directly aggrieved by the projection.
Conclusion
As stated above, the selected fact situations have not been
nor would a thorough discussion of them

treated exhaustively,

comprise

complete treatment of the law of non-conforming
even this brief study has been
sufficient to indicate the confusion in which this ever-growing
subject stands at the present time, and to point out the need of
authoritative and final adjudications defining fundamental prin
ciples applicable. Specifically, authoritative tests must be laid
down to determine when, and under what circumstances a land
owner has vested rights in uses to which his land is put, to what
64
64

a

But it is believed that

uses.

Comm.
W

64rt>)

v.

Supra
Supra

Dillon, 277 Mass. 196, 178 N. E.
note 53.

note 63.

521

(1931).

GEORGETOWN LAW JOURNAL

248

rights are "property" protected by the Fourteenth
Amendment, and to what extent zoning ordinances, purporting
to interfere with such uses of land, are consistent with due
extent these

process of law.

Furthermore, it is most desirable that these adjudications
possible moment. States and munici
alike
are
ever
palities
prone to encroach upon the limits of
be made at the earliest

their power, and unless the bars of the Constitution are thrown
up in time, there is grave danger, despite solemn judicial pro

impossibility of such a thing, that these
(if
they be) will, by mere passage of time
and acquiescence, come to be regarded as due process of law,
and the day may come when there will be realized the prophecy
of Judge Earl,65 quoted in Spann v. Dallas :66
nouncements of the

encroachments

such

[such legislation] can be sanctioned by the Constitution, while
time, we will not be far away in practical statesman
ship from those ages when governmental prefects supervised the build
ing of houses, the rearing of cattle, the sowing of seed, and the reaping
of grain, and governmental ordinances regulated the movements and
labor of artisans, the rate of wages, the price of food, the diet and
clothing of the people and a large range of other affairs long since
in all civilized lands regarded as outside of governmental functions.
Such governmental interferences disturb the normal adjustments of
the social fabric and usually derange the delicate and complicated
machinery of industry and cause a score of ills while attempting the
"If

far removed in

removal of one."

society is not now thought to be unconstitu
fifty years ago, with to-day's great flood
of social legislation for the benefit of manufacturing and indus
trial workers, zoning and housing legislation, and legislation
for agricultural mortgage relief and compulsory unemployment
insurance.
The twentieth century has grown accustomed to a
degree of paternalism in its government, but it still looks to the
courts to establish limits to the paternalistic tendencies of legis
Such

tional

as

a

it

state of
was

latures and to
individualism.
tional

deemed

carve

out

a

field for

more

or

less unrestricted

Not until this field is defined under constitu

principles

can

there be that

stability and predictability

of property rights and values which are essential,
good government and harmonious social relations.
In the matter of
65
66

In Matter of

Supra

note 4.

non-conforming

Jacobs, 98

N. Y. 98

uses, the courts

(1885).

both for

(in the
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final analysis, the Supreme Court of the United States) may or
may not feel that there should be judicial interference with
legislative discretion. But, whichever way the die falls, it

should be cast soon, and an end put to the doubt and uncertainty
which inheres in the situation where the State may at any time
choose to exercise its zoning power in such a way as to affect

property rights whose value

may well go into millions of dollars.

250

GEORGETOWN LAW JOURNAL

INTERNATIONAL LAW AND DEPRIVATION
OF NATIONALITY
Lawrence

T> Y
*~*

a

of

Preuss*

law of July 14, 1933, the National Socialist Government
Germany has provided that:
1. Naturalizations which have taken

1918 and

January 30, 1933

considered undesirable.

.

.

may be

place between November 9,
revoked, if the naturalization is

.

2. Nationals of the Reich who reside abroad may be deprived of
German nationality if they have by their conduct, contrary to the

duty of fidelity
ests.
a

The

same

to the Reich and the

applies

to return issued

summons

people, injured German inter
Reich who do not obey

to nationals of the

by the Minister of Interior of the Reich

with reference to the present provision. At the time of the introduc
tion of the proceedings for revocation or of the sending of the summons
to

return, their property

feiture of German

be

may

nationality,

sequestrated, and, after the for

may be declared to be confiscated for

the benefit of the Reich, i

Revocation is pronounced, without communication of motives
or provision for legal recourse,2 by the authorities of the State

concerned,

or, in the

case

of direct citizens of the

National Minister of the Interior.3
tained derivative

It

Reich, by the

to those who ob

applies
citizenship through naturalization

*

Assistant Professor of Political

1

Law

as

well

as

Science, University of Michigan.
concerning the Revocation of Naturalizations and the Forfeiture
of German Nationality (Gesetz iiber den Widerruf von Einbiirgerungen
und die Aberkennung der deutschen Staatsangehbrigkeit) Reichsgesetzblatt
(1933), I, 480. Cited hereafter as "Law of July 14, 1933." French text
in Revue de droit international prive (1933), XXVIII, 687.
2
Ordinance on the Execution of the Law concerning the Revocation
of Naturalizations and the Forfeiture of German Nationality, July 26,
1933, No. IV ( Verordnung zur Durchfuhrung des Gesetzes iiber den
Widerruf von Einbiirgerungen und die Aberkennung der deutschen Staat
Cited hereafter as
sangehbrigkeit) Reichsgesetzblatt (1933), I, 538.
"Ordinance."
French text in Revue de droit international prive (1933),
XXVIII, 688.
3 Law of
July 14, 1933, � 1, par. 4.
By the Ordinance on German Nationality, February 4, 1934 (Ver
ordnung iiber die deutsche Staatsangehprigkeit), Reichsgesetzblatt (1934),
I, 85, a uniform Reich nationality is established. French text in Revue
critique de droit international (1934), I, 573.
,

,
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The provisions on denatu
to the naturalized person himself.4
ralization are of a temporary nature, and go out of force two
years from the date of

The above

promulgation of the law.5

measure

for the

revocation

of

naturalizations

granted during the period between the November Revolution
and the accession to power of the present Government is a step
toward the fulfillment of the National Socialist Program of
February 25, 1920, according to which "Only those who are
members of the nation can be citizens of the State.
Only those
of
of
can
be
members
of German blood, irrespective
religion,
of
No Jew, therefore, can be a member
the German nation.
.6 All further immigration of non-Germans is to
the nation.
be prevented.
We demand that all non-Germans who have
migrated to Germany since August 2, 1914, be compelled to
Prior to January 30, 1933, Party
leave the Reich at once."7
.

.

leaders declared that

a

National Socialist Government would

re

vise such acts of the Weimar

Republic as were "injurious to the
German Volk," and would, in particular, regard as violations of
"law," and hence void, all naturalizations of "Jews and other
8
According to the National Socialist
persons of alien race."
4 Law of
July 14, 1933, � 1, par. 2. By the Law of Reich and State
Nationality, July 22, 1913 (Reichs- und Staatsangehdrigkeitsgesetz) Reichs
gesetzblatt (1913), I, 583: "Assumption or naturalization extends, except
insofar as a reservation is made in the certificate, at the same time to
the wife and to those children whose legal representative rests by reason
of parental tutelage in the person who has assumed citizenship or become
,

naturalized."
5

Law of

July 14, 1933, � 1, par. 5.
"Staatsbiirger kann nur sein, wer Volksgenosse ist. Volksgenosse kann nur sein, wer deutschen Blutes ist, ohne Rucksichtnahme auf
Konfession. Kein Jude kann daher Volksgenosse sein." See Hitler, Mein
Kampf (Miinchen, 1933), 2. Bd., 3. Kap., "Staatsangehoriger und Staats
biirger."
7 Point
8.
"Jede weitere Einwanderung Nicht-Deutscher ist zu verhindern. Wir fordern, dass alle Nicht-Deutschen, die seit 2. August 1914
in Deutschland eingewandert sind, sofort zum Verlassen des Reiches
6

Point 4.

�

�

gezwungen werden."
8
See, for example,

Rudolf Roebling, "Stoat und Volk,'' in Hochschule filr Politik (3. Aufl., herausg. von Joseph Wagner, Miinchen, 1934)
99 ff.
On the National Socialist "legal theory according to the laws of

race," by reference to which the legal validity of the acts of the Republic
is to be tested, see Helmut Nicolai, Die rassengesetzliche Rechtslehre
(Miinchen, 1932), and an article by the present writer on "Roman Law
versus

Germanic Law in National Socialist Legal Theory" (1934) XVI
of Comparative Legislation and International Law, Part IV,

Journal
269-280.
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racial

theory,0 only the "Aryan" elements in the population,
alone conceived to be capable of "heroic" action, are
to be permitted to impress their character upon German society
and institutions.10
Non-Aryans, who by reason of tbpir race
constitute an alien, unassimilable element, are to be rigorously
excluded from a political society with which they can have no
inner sense of unity.
These principles are incorporated in the
ordinance on the execution of the law of July 14, 1933, which
provides that:
which

are

I. Whether

a

naturalization is to be considered

as

undesirable is

to be

judged according to popular-national principles (nach volkischnationalen Grundsstzen)
Facts both before, and especially after,
naturalization, are to be taken into consideration.
Consequently, there come especially under consideration for the
.

.

.

.

revocation of naturalization:

(a) Eastern Jews, unless they have fought at the front on the
Germany during the World War, or have rendered important

side of

services to German interests.

.

.

-11

Section two of the law provides for the denationalization of
are guilty of anti-national conduct

citizens resident abroad who
fail to return to

Germany upon summons. This provision is
emigres who have established themselves
in foreign territory, from the shelter of which they are con
ducting a vigorous propoganda against the new regime. "Con
duct contrary to the duty of fidelity to the Reich and people,"
the ordinance of July 26, 1933, states, "takes place especially if
a German has given aid to the hostile propaganda against Ger
many, or has sought to depreciate German prestige or the meas
ures of the National Government."
Through denationalization
the penalty of statelessness12 and confiscation of property13 is
or

aimed at the

numerous

9 See the writer's
"Racial Theory and National Socialist Political
Thought," (1934) XV Southwestern Social Science Quarterly, 103-118.
10 Adolf
Hitler, "Nationalsozialismus als Weltanschauung," speech at
the Reichsparteitag, Niirnberg, September 1, 1933. Vblkischer Beobachter,
September 2, 1933.
11 No. I
(b), provides for revocation in the case of "Persons who have
been guilty of a grave crime or have, in general, comported themselves
in a manner prejudicial to the welfare of the State and people.
."
12 Statelessness
may, of course, be avoided through the subsequent
acquisition of another nationality.
13 See the Gesetz iiber die
Einziehung kommunistischen Vermogens,
May 26, 1933, Reichsgesetzblatt (1933), I, 293; and the Gesetz iiber die
Einziehung volks- und staatsfeindlichen Vermogens, July 14, 1933, id. at 479.
.

.
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upon those political offenders who, through continued
absence from the country, cannot be reached under the legis
lation for the punishment of extraterritorial crime.14

imposed

The international

legality of the above legislation has been
vigorously
by Professor Georges Scelle in an article
appearing in a recent number of the Revue critique de droit
international.15 From the political point of view, he states,
such legislation is open to the same objections as may be raised
against the totalitarian and racial theories of the state upon
which it is based.
Arguing from the standpoint of legal phi
losophy, one can show that it constitutes an "abus de droit," in
that it exceeds even the competence de facto which
revolutionary
governments must be recognized to possess. Positive legis
lation imposing forfeiture of nationality as a penalty is "antijuridical," Professor Scelle contends, and is "incompatible with
the essential principles which govern the international com
munity," even though it be tolerated in international practice.
The legislator may determine the modalities as to acquisition
and loss of nationality, but cannot
arbitrarily disregard, from
pure motives of national political interest, the natural ties
by
virtue of which an individual is attached to a determined
society
within the framework of the international
community. The
German law of July 14, 1933, he concludes, violates the
respect
due to human personality.
It is a "monument of arbitrariness,"
attacked

and confounds "la loi" with "le Droit."

Professor Scelle's strictures have not gone unanswered from
the German side.
In strong defenses of the Act in
question,
Dr. Mettgenberg16 and Graf von
Stauffenberg17 have main14

Gesetz

See � 81,
zur

Strafgesetzbuch, on high treason (Hochverrat) and the
Gewahrleistung des Rechtsfriedens, December 13, 1933, Reichs
,

gesetzblatt (1933), I, 723. Under this
legislation, which is applicable to
aliens as well as to nationals, denaturalized or
denationalized persons would
be liable to punishment for treasonable
activities

abroad, should they sub
subject is discussed by the
writer m a paper on "International
Law and German Legislation on
Pohtical Crime," delivered before the Grotius
Society on June 14, 1934.
Offprint from Transactions of the Grotius Society.
15
sequently return

la

ae

to German

This

"A p^pog de la hi aUemande du
u juiUet ns3

nationahte," Revue critique (janv.-mars 1934),
16
"Das deutsche

1.

Jahrg. Heft

7

-/V'^6 fUr

TV
V,
�*�

territory.

3

Ausbiirgerungsgesetz,"

la dSch4ance

Volkerbund und Volkerrecht

(1934), 155-161.
Entziehuna der Staatsangehbrigkeit

261-276,

swr

63-76.

und das Volkerrecht"
auslandisches bffentliches Recht und Volkerrecht
(1934) *
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are entirely within
matters of nation
in
states
by
competence possessed

tained that
the wide

measures

of denationalization

ality, and that Professor Scelle has arrived at his conclusions
only through an unscientific and indiscriminate mingling of
political, sociological and legal arguments. Adverting to the
fact that France also has legislation imposing loss of nationality
as a penalty, Dr. Mettgenberg asserts that Professor Sv�Ve. is
"in the position of a man who sits in a glass house throwing
stones."

principle, exclusive competence to
acquisition and loss of its
nationality. This wide discretion, however, is not unlimited,
but is restricted by duties arising from agreements with other
states,18 and by the general principles of international law.19
Since instances of the departure by states from generallyrecognized modes of conferring and withdrawing nationality
are infrequent,20 there is little evidence available as to the exist
ence of limitations based upon positive international practice.
The question, therefore, has remained largely in the realm of
As to acquisition, the
the conjectural and the hypothetical.
It is conceded that the connection
limits are but dimly traced.
Every state

possesses, in

determine the rules relative to the

between the state and the persons upon whom it desires to con
fer its citizenship must be an intimate one, and that a state

example, be justified in imposing its nationality
foreigners who merely enter its territory or maintain

would not, for
upon

commercial relations with its nationals.21

There is

even

less

certainty as to the principles governing the loss of nationality.
Certain grounds are generally recognized as legitimate, such as
voluntary acquisition of another nationality, marriage with a
18

Nationality Decrees Case, Publications of the
of International Justice, Series B, Advisory Opinion

Tunis and Morocco

Permanent

Court

No. 4, esp. p. 24.
19 See "The Law
of Nationality" (Richard W. Flournoy, Reporter)
Harvard Research in International Law (Cambridge, 1929) 24-27.
20

See, however, the controversy between the United States and the
legislation

Governments of Mexico and Brazil concerning the validity of
imposing nationality upon American residents in the absence of

a

positive

indication that they intended to retain their American nationality. "Letter
of March 16th, 1929, from the Government of the United States to the

Preparatory Committee for the Codification Conference," Conference for
the Codification of International Law, Vol. I, Nationality (League of
Nations Publications, C.73.M.38.1929.V.) 146, 147.
21 "Letter of November
12th, 1928, from the Netherlands Government
to the Preparatory Committee," id. at 186.
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foreigner, transfer of territory, and de facto attachment to an
other country accompanied by failure to comply with the con
Whether this list
ditions relative to retention of nationality.
is exhaustive, thus excluding as internationally illegal measures
imposing denaturalization or denationalization as a penalty, is
the

at issue.

question

War, publicists were substantially agreed
in condemning such legislation.
Nationality, Zeballos contends,
is irrevocable, and can be lost only by the will of the person
concerned.22 According to Lehr, the involuntary forfeiture of
nationality is "contrary to the international public order: a
state cannot reject upon others those of its members whom it
judges to be unworthy." 23 At its meeting at Venice in 1896,
Before the World

the Institute of International Law resolved that:

No

one

can

lose his

nationality

that he has fulfilled the conditions
into

another

state.

or

renounce

required

Denationalization

can

it unless he shows

to obtain his admission
never

be

imposed

as

a

penalty.24
The above views, however, are evidently advanced de lege ferenda, and are not intended as statements of positive inter
national law.
Whether involuntary denaturalization or denationalization
as a violation of international law can be

may be considered

determined only after

22

a

thorough

survey of national

legislation
practice
period before the World War,
legislation of this type was, in general, confined in its operation
to the following classes of persons: (1) those who had accepted
foreign decorations or titles, had entered foreign governmental
or military service, or had refused to withdraw from such
and the

of states.

La nationalite

In the

point de vue de la legislation comparee et du
1916) 752-753.
principaux etats du globe (Paris, 1909), 16.
Also, A. Pillet, Principes de droit international prive (Paris, 1903), 312315, 566-567 ; and A. Weiss, Traits theorique et pratique de droit inter
national prive, I (2d ed. Paris, 1907), 492-493.
24 Art.
6, Resolution of September 29, 1896, Annuaire, XV (1896),
271. A resolution passed by the Institute at its Stockholm meeting, August
27, 1928, provided (Art. 1) that "No state ought to apply, for acquisition
aw

droit prive humain, III (Paris,
23 La
nationalite dans les

loss of its nationality, rules which would have as their consequence
double nationality or the absence of nationality, if other states accept the

or

same

rules."

Id. at XXXIII

(1928)

,

760.
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service

demand of their governments;25 and (2) those who
guilty of fraud in obtaining naturalization.26 In the

on

had been

argued that deprivation, of
nationality
incompatibility of service under a
foreign state with the duties of citizenship. An individual w^o.
case

of the former

class, it

may be

results from the

25

See, for example, the following national legislative provisions (page
are to R. W. Flournoy and Manley 0. Hudson, Nationality Laws
(New York, 1929) :
Brazil, Constitution of 1891, Art. 71, Par. 2-(b), and Decree No. 569
of June 7, 1899, Art. 1, Par. 2, p. 49; Bulgaria, Law of Dec. 31, 1903, Art.
17 (3-4), p. 166; Costa Rica, Law of May 13, 1889, Art. 4 (2-3), p. 186;
Cuba, Constitution of 1901, Art. 7 (2-3), p. 192; Germany, Law of July
22, 1913, � 28, p. 311; Greece, Law No. 391 of Oct. 29, 1856, Art. 23 (b),
p. 317; Haiti, Law of Aug. 22, 1907, Art. 17 (3-4), p. 330; Italy, Law of
June 13, 1912, Art. 8 (3), p. 364; Mexico, Law of May 28, 1886, Art. 2
(6-7), p. 429; Netherlands, Law of Dec. 12, 1892, Art. 7 (4), p. 443;
Panama, Constitution of 1904, Art. 4 (2, 4), p. 458; Portugal, Civil Code
of 1867, Art. 22 (2), p. 491; Spain, Civil Laws of 1889, Art. 20, p. 538;
Turkey, Law of Jan. 19, 1869, Art. 6, p. 569.
Among the postwar provisions, see:
Albania, Civil Code, 1928, Art. 12, p. 6; Ecuador, Constitution of 1901,
Art. 10 (2), p. 222; Finland, Law of June 17, 1927, Art. 3, p. 240; France,
Law of Aug. 10, 1927, Art. 9 (4), p. 249; Hejaz, Law of Sept. 24, 1926,
Art. 7, p. 331; Iraq, Law of Oct. 9, 1924, Art. 15, p. 350; Jugoslavia, Law
of Sept. 21, 1928, Art. 32, p. 396; Poland, Law of Jan. 20, 1920, Art. 11 (2),
p. 481; Rumania, Law of Feb. 23, 1924, Art. 36 (d), p. 502; Turkey, Law
of May 28, 1928, Art. 10, p. 571.
See Catheryn Seckler-Hudson, Statelessness, with Special Reference
to the United States (Washington, 1934), 143-147, 184-186; and B. Trachtenberg, "Decheajnce de la nationalite," in De Lapradelle and Niboyet,
V. Repertoire de droit international (Paris, 1929) 338-342.
26
See, for example, the following (citations as in supra note 25) :
Mexico, Law of May 28, 1886, Art. 22, p. 432; Costa Rica, Law of May
13, 1889, Art. 9, p. 186; Salvador, Law of April 3, 1900, Art. 14, p. 520;
Hongkong, Ordinance No. 44 of 1902, Art. 7, p. 149; Switzerland, Federal
Decree of June 25, 1903, Art. 12, p. 559; United States, Law of June 29,
1906 [34 stat. 596 (1906), 8 U. S. C. � 351 (1926)], as amended in 1918
[40 stat. 542 (1918), 8 U. S. C. � 388 (1926)], and 1926 [44 stat. 709
(1926), 8 U. S. C. � 399 (a) (1926)], � 15, p. 593; Liberia, Law of Jan. 6,
1908, � 2, p. 411; Great Britain, Act of Aug. 7, 1914, 7 (1), as amended
on Aug. 8, 1918, 7a (1), p. 66; Canada, Naturalization Act of
1914, Art. 9,
p. 78; Australia, Nationality Act of 1920-25, Art. 12 (1), p. 92; Poland,
Ministerial Order of June 7, 1920, Art. 16, p. 486; Palestine, Order of July
24, 1925, 10 (1), p. 154; Union of South Africa, Nationality and Status
of Aliens Act, 1926, 7 (1), p. 119; British India, Act No. 7, Feb. 26, 1926
of the Supreme Council in India, 8 (1), p. 133; Czechoslovakia, Constitu
tional Law No. 152 of July 1, 1926, � 7, p. 208; New Zealand, Nationality
and Status of Aliens Act, 1928, First Schedule, 7 (1), p. 109;
Newfound
land, Nationality and Status of Aliens Act, 1929, IV, p. 145; Egypt, Decree
Law No. 19 of Feb. 27, 1929, Art. 10 (1), p. 227.
citations
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with knowledge of the legal consequences of his act, enters into
foreign service or refuses to leave it upon demand, may be
deemed to have denaturalized himself.27

penalty for crime, and particularly
crime,
practiced only exceptionally in the
to
the
World
War.
By a decree of April 27, 1848,
period prior
loss of French nationality was imposed upon those guilty of the
traffic in slaves.28 A German law of May 4, 1874, punished
with denationalization and expulsion clergymen who exercised
prohibited religious functions,29 and a law of July 22, 1913,
provided, under certain circumstances, for the denationalization
of deserters and German citizens resident abroad who refuse,
in time of war or threat of war, to return to Germany upon
summons by the government.30
The British Act of August 8,
Denationalization

for

common

27

as

a

was

Sir John

Fischer

Williams, "Denationalization," VIII British

Yearbook of International Law, (1927) 49, note 4.
The same observation would apply to persons whose naturalization is
revoked under section 7-(l) (d) of the British Act of August 8, 1918
(8 and 9 Geo. V, c. 38), which provides for revocation if the naturalized

subject resides

for

seven

years out of the

dominions without "substantial

connection" therewith.

Compare the American Act of March 2, 1907,
section 2 [34 stat. 1228 (1907), 8 U. S. C. � 17 (1926)], which provides
that there is a presumption of abandonment of citizenship if a naturalized
person resides for five years abroad, or for two years in the country of
his origin.
28 Bulletin
officiel, 32, No. 296 (modified by law of May 28, 1858,
Bull. off. 607, No. 5627).
On the application of the decree of 1848, see
Trib. civ. de la Seine, 13 janvier 1898, Journal de droit international, XXV
(1898), 550.
The Constitutions of Sept. 3, 1791 (Art. 6), 5 fructidor an III (Art.
12), and 22 frimaire an VIII (Art. 3) provided for loss of the "qualite
de citoyen" as a penalty for membership in a foreign order or association
based upon distinctions as to birth. See Weiss, op. cit supra note 23, I,
491-492.
Trachtenberg considers that these provisions impose merely
the forfeiture of civic rights, since rehabilitation may take
place. "La
decheance de la nationality comme penalite," Revue de droit international
prive, XXIII (1928), 633.
The Haitain law of Aug. 22, 1907 (Art. 17 (3)), and the Persian law
Sept. 7, 1929 (Art. 6) provide for denationalization for crime. Na
tionality Laws, 330, 474. A Colombian law of May 23, 1877, authorized
the government to revoke the naturalization of
persons who had partici
pated in rebellion. 68 British and Foreign State Papers (1876-1877), 775.
29
Reichsgesetzblatt (1874) I, 43.
30 Id.
(1913) I, 583; Nationality Laws, 310, 311.
See also the. American Act of
Aug. 22, 1912 [37 stat. 356 (1912), 8
U. S. C. � 11 (1926)] which
provides for denationalization of deserters in
time of war. Seckler-Hudson,
op. cit. supra note 25, 147-150.
of
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1918, which has been followed in almost identical form in the
legislation of the Dominions and British India,31 provides that
the Home Secretary may revoke the certificate of a naturalized
subject if he "has within five years of the date of the grant of
the certificate been sentenced by any court in His Majesty's
dominions to imprisonment for a term of not less than twelve
months, or to a term of penal servitude, or to a fine of not less
than 100�," or was "not of good character at the date of the
grant of the certificate."

32

The sole recent instance of mass-denationalization
the Russian Bolshevist Revolution,33
Jews, who, until 1918, were treated

was
as

prior

to

that of the Rumanian

foreigners liable to

ex

pulsion whenever their presence was deemed to constitute a
danger to the public order or security of the state.34 Although
31
Australia, Nationality Act, 1920-1925, 12- (2) (b) (c), Nationality
Laws, p. 92; New Zealand, British Nationality and Status of Aliens (in
New Zealand) Act, 1928, First Schedule, 7 (2), id. at 109; Union of South
Africa, British Nationality in the Union and Naturalization and Status
of Aliens Act of 1926, 7 (1), (for "high treason, crimen laesae majestatis,
sedition or public violence"), id. at 119; British India, Act. No. 7 of Feb.
26, 1926 of the Supreme Council in India, 8 (2), id. at 134; Newfoundland,
British Nationality and Status of Aliens Act, 1929, sec. IV., id. at 145;
Canada, Naturalization Act of 1914, as amended and published in 3
Rev. Stat., 1927, c. 138, 9 (2) (b) id. at 78. Also, Mauritius, The Nat
uralization (Deprivation) Ordinance, 1929, 3 (1), 130 Br. and For. State
Papers (1929-11), 92.
The Egyptian law of Feb. 27, 1927 (Art. 10 (2) ) provides for revoca
tion if the naturalized citizen "has been sentenced in Egypt to a criminal
penalty or to not less than two years in jail." Nationality Laws, p. 225.
32 8 and 9 Geo.
V., c. 38, 7 (2) (b-c)
33 See
p. 264, infra.
34 Civil Code of
1864, Arts. 8, 16; Constitution of 1886, Art. 7.
In a decision of October 23, 1924, the Rumania Court of Cassation,
referring to the period before 1918, stated that "although the juridical
situation of native Israelites is controverted, it is, however, generally
admitted that they are considered as heimatlos, that is to say, without
nationality, since no legal text recognizes as Rumanian citizens other per
sons than those who possess full rights."
Carol Cohen c. Office de liquida
tion des biens ennemis.
Revue de droit international prive (1926), XXI,
95.
Also, Min. publ. c. Avramesco, Court of Appeal of Bucarest, March
26, 1907, confirmed by the Court of Cassation, May 24, 1907. Id. (1908),
IV, 691, 693.
On the general subject, see Francis Rey, "La question israelite en
Roumanie," Revue generate de droit international public (1903), X, 460-526,
"Un aspect particulier de la question des minorites : Les israelites de Rou
manie" Id. (1925), XXXII, 133-162; Joseph Berkowitz, La question des
israelites en Roumanie (Paris, 1923), passim; and S. Gargas, "Die Staatenlosen," Bibliotheca Visseriana (1928) VII, 80-93.
,

,

.

,
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they

were

eligible to naturalization, not

more

native Jews became citizens before 1914.35

than two thousand

By the Treaty of

Bucarest, May 7, 1918, it was provided that Jews should be
This treaty was abrogated as a conse
admitted to citizenship.
quence of the Allied

victory, but its provisions with reference to
population were substantially carried out by decree
laws of December 29, 1918, and May 22, 1919, and confirmed by
the treaty of December 9, 1919, between Rumania and the Prin
cipal Allied and Associated Powers. The emancipation of the
Rumanian Jews, at least in the legal sense, was completed by

the Jewish

Article 133 of the Constitution of 192336 and the naturalization

February 23, 1924.37
During the World War, several of the Allied Powers enacted
legislation providing for the denaturalization of persons guilty

law of

of anti-national

conduct

attachment to

or

the

The

enemy.

French law of

April 7, 1915, which was the first of this type,
restricted in its application to naturalized citizens of enemy

was

origin who had retained or recovered their original nationality
or that of another state, who had given or attempted to give aid
to the enemy, who had borne arms against France, or had left
the country to avoid military service.38
All naturalizations of
citizens of enemy origin granted prior to January 1, 1913, were
35

It is interesting to note the motives for the Rumanian anti-Semitic
legislation, as expressed in 1869 by M. Kogolniceano in terms which, mutatis
mutandis, might be employed by a National-Socialist spokesman in defense
of the German law of July 14, 1933: "En effet, en Roumanie, la question
des Juifs n'est pas une question religieuse, elle est de toute autre nature.
Cest une question nationals et en meme temps une question dconomique.
En Roumanie les Juifs ne constituent pas seulement une communaute re
ligieuse distincte, ils constituent, dans toute I'acception du mot, une nation
ality differente des Roumains, par I'origine, par la langue, par le costume
et

les

moeurs

nation,

nous

et

meme

avons

par les sentiments.

le droit d'etre

etrangere qui demeure

au

milieu de

.

.

.

inquiets des
nous

Tant Gouvernement que
progres

de

cette

nation

et dont le nombre s'accroit

sans

."
BerkoI'immigration des Juifs de Galicie et de Polodie.
Witz, op. cit. supra note 34, 407.
36Flournoy and Hudson, op. cit. supra note 25, 496.
37 Art. 56
(3) id. at 505.
38
Journal officiel, April 8, 1915.
See, Eugene Audinet, "Le retrait
cesse

par

.

.

,

des naturalisations accordees
avec

la

345-354.

aux

anciens sujets de Puissances

France," Journal de droit international

en

guerre

(1915), XLII, 129-140,
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A second law of June 18, 1917,40 retained the
provisions of the above Act, and stated in detail the

to be revised.39

principal

justify the presumption that the

circumstances which would

original nationality had been retained.41 The Civil Tribunals
were given competence in proceedings for revocation, forfeiture
having been pronounced by presidential decree under the earlier
Act.42
A more drastic measure was enacted by New Zealand on
September 15, 1917, by which the Governor-General was author
ized to revoke the certificate of any naturalized British subject,
irrespective of his nationality of origin, if it should appear to
be "expedient for the welfare or defense of the realm, or the
peace and good government of New Zealand, or otherwise on
An Australian Act of Sep
." 43
grounds of public policy.
a
contained
similar
tember 20, 1917,
provision.44 By the Brit
ish Act of August 8, 1918, it is provided. that:
.

"7

.

that the
Secretary of State is satisfied
[of naturalization] is granted has shown
speech to be disaffected or disloyal to His Majesty,

(1). Where

the

.

.

.

person to whom the certificate

himself
the

by act or
Secretary of State shall by order revoke the certificate.

39

This provision was intended as a measure of reprisal against German
legislation (Law of June 1, 1870, Art. 1, Bundesgesetzblatt (1870), I, 355;
Law of July 22, 1913, Art. 25, Reichsgesetzblatt (1913), I, 583), which,
in certain cases, provided for the retention of their original nationality
by Germans naturalized abroad. Gaston JfizE, "Les lois retroactives,"
Revue de droit public et de la science politique (1916) XXXIII, 26 ff
40 Journal
officiel, June 20, 1917.
A1
As, for example, return to the country of origin after naturaliza
tion, or acquiring property or engaging in business therein, as evidence
of continued attachment to the state of origin.
Audinet, "La decheance
de la naturalisation," Journal de droit international (1918), XLV, 5-18.
A number of cases involving the application of this Act are found at
,

.

pp. 1226-1243.
42

In

reply to an interpellation by M. Galli, March 4, 1920, the Minister
replied that there had been 123 revocations under the Act of
1915, and 254 under the Act of 1917. Jowrn. off deb. pari., chambre, 700.
43 New Zealand
Statutes, 8 Geo. V, 1917, No. 8, � 3 (1).
44 111 British and
Foreign State Papers (1917-1918), 213.
The Portuguese decree of April 23, 1916, contained the most farreaching provision on denaturalization enacted during the period of the
It provided for the annullment of all naturalizations accorded to
War.
subjects of Germany and her allies before the date of the declaration of
war, and authorized the government to expel those deprived of nationality
from the territory.
Decree No. 2355, Bulletin de la Societe de Legislation
Comparee (1915-1916) 446. See also, the decree of May 9, 1916, id. at 472.
of Justice
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(2). Without prejudice

to the

tary of State shall by order revoke

a
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foregoing provisions, the Secre
granted by him in any

certificate

case

in which he is satisfied that the person to whom the certificate

was

granted either

�

"(a) has during any war in which His Majesty is
engaged unlawfully traded or communicated with the
enemy or with the subject of any enemy state, or been
engaged in or associated with any business which is to
his

knowledge carried

enemy in such war;

on

or

.

in such
.

manner as

to assist the

.

"

(e) remains according to the law of a state at war
Majesty a subject of that state;
"and that (in any case) the continuance of the certificate is not
ducive to the public good."45
with His

con

The above

legislation was enacted under the stress of feeling
engendered by the War and in the belief that it constituted an
exceptional war-time measure of national defense. A recru
descence of nationalism, and the growing severity in the re
pression of political offenses have, led a number of states
to retain their legislation on revocation of naturalization
and to enact new measures.
Belgium, by a law of May
15, 1922, provided that a citizen by naturalization or option
might be declared to have forfeited his nationality "if he had
seriously failed in his duties toward Belgium or her Allies dur45 8
and 9 Geo. V, c. 38.
By sub-sections (3) and (4), it is provided that the individual must,
in the above cases, be given an inquiry, to be conducted by a committee,
or, if the Home Secretary so directs, by the High Court.
The legislation of the following members of the British Common
wealth contains provisions similar to that quoted above: Australia, Nation
ality Act of 1920-1925, � 7 (2), Nationality Laws, 92; New Zealand,
Nationality and Status of Aliens Act, 1928, First Schedule, 7 � (2), id. at
109; Canada, Naturalization Act of 1914, as amended and published in
3 Revised Statutes, 1927, c. 138, � 9, id. at 78; Union of South Africa,
Nationality and Status of Aliens Act, 1926, � 7 (1), id. at 119; Newfound
land, Nationality and Status of Aliens Act, 1929, IV, id. at 145; British
India, Act, No. 7, Feb. 26, 1926 of the Supreme Council in India, � 8 (2),
id. at 133. Also, Mauritius, The Naturalisation (Deprivation) Ordinance,
1929, 3 (1), 130 Br. and Foreign State Papers (1929-11), 92; and Palestine,
Order of July 24, 1925, 10 (1), Nationality Laws, 154.
During the years 1918-1919, the British Home Office granted 263
certificates of naturalization, and revoked 70, all but 9 of which had been
granted to persons of enemy origin. Parliamentary Paper No. 74 of Ses
sion of 1919, p. 22; Parliamentary Paper No. 95 of Session of 1920, p. 59.
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ing the War.

.

.

."

40

The Italian law of January 19, 1926, per
citizenship when a national by option

mits the revocation of

47
"shows himself, by his political conduct, to be unworthy of it."
the
most
drastic
is
The Egyptian law of May 26, 1926,
perhaps
postwar measure of this type, authorizing the denaturalization

of

an

individual who "has committed any act apt to endanger
or external safety of the state, the established order

the internal

of government, or the social order of Egypt," or "propagates
subversive ideas contrary to the fundamental principles of the
Constitution." 48 The Turkish Act of May 28, 1928, is similar.49
The laws of Rumania50 and

Jugoslavia51 provide for denaturali

zation only in the case of citizens of enemy origin, who, in time
of war, are guilty of acts contrary to the public order and se

curity of the state, of evasion of military service, or of espionage
The French Act of June 18,
in behalf of an enemy country.
in
1922, was replaced by Section
1917, which went out of force
.9 of the law on nationality of August 10, 1927, which provides
that:
French nationality is lost by:
(5) Any Frenchman, -who, after acquiring, on his request or that
of his legal representatives, the French nationality, is declared by a
judgment of the [civil] court to have forfeited that nationality.
.

**Moniteur

.

.

beige, May 22, 1922, 3923, �

6

(1); Nationality Laws,

29.

This provision went out of force three years from the date of promul
gation of the law, but was extended -for three years by a law of August
4, 1926. Nationality Laws, 40.
47

Id. at 373.

48

British Parliamentary Papers, Misc. No. 2 (1927), Cmd. 2852, p. 24.
provision, Art. 13, Nos. 2 and 3 of the law of 1926, have been reenacted as Art. 10, decree law No. 19, of Feb. 27, 1929. Nationality Laws,
This

225.
49

Art. 11, id. at 570.
provides that "Those who

Art. 12

are deprived of their Turkish citizen
ship shall be expelled if they are in Turkey. The return to Turkey of
all persons deprived of their Turkish citizenship is prohibited. Their prop
erty is subject to liquidation by the government." See p. 273, infra.
B� Art.
41, Law of February 23, 1924, Nationality Laws, 497.
Trachtenberg (Revue de droit international, prive (1928), XXIII,
640) states that the law applies to nationals of states with which Roumania
"has been" at war.
See, however, Vladimir Athanasovici and IonescuDolj, "Observations critiques sur la loi relative a I 'acquisition et la perte
de la nationality roumaine," Bulletin de la Societe de Legislation Comparee
(1924-1925), L, 193, who state that the law applies to nationals of enemy
origin only in case of, and during, war.
51 Art.
33, Law of September 21, 1928, Nationality Laws, 389.
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He would be liable to such forfeiture:

(a) On account of committing acts against the
domestic and foreign safety of the French state;
(b) Of having engaged, for the benefit of a foreign
country, in acts inconsistent with his French citizenship
and

conflicting with the interests of France;
(c) Of having evaded the obligations laid
by the recruiting laws.52
The

upon him

for the revocation of naturalization

measures

have been described above

which

apparently based upon the theory
that the act of naturalization has essentially the nature of con
tract, and that criminal or anti-national conduct by an indi
are

vidual

subsequent to his admission of citizenship is the criterion
of original fraud.53
This theory, of doubtful validity ?�.
basis
for revocation, fails to supply any ground by which measures
for the

deprivation of nationality, original

as

well

as

acquired,

52 Journal
officiel, August 14, 1927, Nationality Laws, 245.
For com
mentaries, see J. P. Niboyet, Manuel de droit international prive (2d ed.
Paris, 1928), 233-237; Jules Valery, La nationality francaise: commentaire de la loi du 10 aowt 1927 (Paris, 1927), 74-80; and Eugene
Audinet,
La nationality francaise. Etude critique de la loi du 10 aout
1927, Revue
de droit international prive (1928), XXIII, 40-45.
See also the debate in
the Chamber of Deputies, April 7, 1927, Journ.
off., deb. pari., 1216-1223.
In a decision of July 26, 1932, the Tribunal civil de Saint-Etienne
(Min. publ. c. Dame Lechaud, Revue de droit international prive 1932),
XXVII, 699) refused to revoke the naturalization of a former Polish na
tional charged with inciting workers to violence and the general strike. The
court held that her agitation was within the normal
scope of communist
activity, and should rather be viewed as the expression of extremist doc

trines than

as

a

interpellation by

serious

threat to the security of the state.
See the
Devez in the Chamber of Deputies, December 31,
deb. pari, 3805-3806), concerning the denaturalization

M.

1932 (Journ. off.,
by the Tribunal civil de Douai, July 22, 1932 (affirmed by the Cour d'appel
de Douai, October 12, 1932), of M. Olzanski, for
"having incited French
and foreign workers to revolt and to overthrow
by violence the present
social order," and for urging them "to resist the Garde Mobile as the

Russian workers resisted the Cossacks of the Tsar."
An appeal to the
Cour de cassation, March 7, 1933 (Journal de droit international
(1934),
LXI, 131; Sirey, 1933, I, 152), failed, the court holding that Olzanski's
acts "were of a nature to endanger or to
of the
compromise the

security
qualification given them by the penal law.
."
For example, Shurmann m. United States, 264 Fed. 917
(C. C. A.

State, independently
53

of any

9th, 1920), in which

.

.

certificate of naturalization granted in 1906 was
person obtained it fraudulently
and with a reserved determination to retain his
original allegiance, as
was evidenced
by his subsequent conduct in supporting the German cause
during the War. See Luella Gettys, The Law of Citizenship in the
cancelled

on

the

a

ground that the naturalized

United States (Chicago, 1934) 98 ff.
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Laws of this
may be justified.54
vation of nationality as a penalty,

type clearly impose the depri
usually from political motives.

only state to enact meas
ures on denationalization during the World War, a decree of
April 23, 1916, providing that from the date of the declaration
of war all individuals born in Portugal of a German father
should, unless the government should decide to the contrary,
be deprived of Portuguese nationality and made liable to expul
sion.55
Statelessness
resulting from mass-denationalization
first became a serious problem of international concern when
the Russian Soviet Government, in 1921 and subsequent years,
deprived about one million persons of Russian nationality.56 On
December 15, 1921, the All-Russian Central Executive Com
mittee and the Council of People's Commissars issued the fol
lowing decree:
Portugal

appears to have been the

categories who remain outside
publication of the present decree
deprived of the right of Russian citizenship:
(a) Persons having resided abroad uninterruptedly
for more than five years, and not having received before
June 1, 1922, foreign passports or corresponding certifi
cates from representatives of the Soviet Government.
(6) Persons who left Russia after November 7, 1917,
1. Persons of the under-mentioned

the confines
are

of

Russia

after the

.

.

.

without the authorization of the Soviet authorities.

(c) Persons who have voluntarily served in armies
fighting against the Soviet authority, or who have in any
way participated in counter-revolutionary organizations.
(d) Persons having had the right to opt for Russian
citizenship and not having exercised that right within the
period prescribed for option.
54

Sir John Fischer

"La

Williams,

naturalisation est

Ce n'est pas

un

contrat,

op. cit. supra note 27, at 53 n.
un acte
juridique unilateral.

essentiellement

avec

condition resolutoire sous-entendue.

II n'est

pus sous-entendu que la naturalisation est accordee sous la condition que
le naturalise se conduira bien, en sorte que, si le naturalise manque gravement a ses devoirs de nationalite francaise, la condition resolutoire jourera
et la naturalisation sera resolue retroactivement, sera a considerer comme
n'ayant jamais ete obtenue." Gaston Jeze, "Les lois retroactives," Revue
de droit public et de la science politique (1916), XXXIII, 45. Also, Trachtenberg, Repertoire de droit international, V, 350.
55 Art.
2, Decree No. 2355 of April 23, 1916 (cited in note 44, supra).
56
Jacques Scheftel, "L'apatridie des refugies russes," Journal de
droit international (1934), LXI, 36-69; B. Trachtenberg, "La situation
des apatrides," Revue de droit international prive (1933), XXVIII, 235-258,
588-619; and Marc Vichniac, "Le statut international des apatrides,"
Recueil des Cours de I'Academie de Droit International, XXXIII (1933-1),

168 ff.
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(e) Persons not included under paragraph

(a)
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of

this section, who are residing abroad and who shall not
have registered themselves at foreign representations of
the R. S. F. S. R. within the period prescribed in para

(a)

graph

paragraph."
In 1924

a

and

in

the

observation

to

appended

that

57

single citizenship of the U. S. S. R.

was

established

and the forfeitures of nationality under prior legislation con
firmed. Additional grounds for denationalization were added

who, being abroad, fail to return upon
demand of the Soviet authorities, and persons deprived of citi
zenship by decision of a court of law.58 At the present time,
forfeiture is pronounced by decision of the Praesidium of the
in the

case

of citizens

Central Executive Committee of the U. S. S. R.

or

of the compe

tent federated

Republic.59
It appears that only four states have followed the Russian
example : Italy, Turkey, Austria and Germany. It will be noted
that all of these states are governed under dictatorial regimes,
whose heightened nationalism and chronic sense of insecurity
are reflected in their drastic and comprehensive legislation for
the repression of political crime.60
The Italian law of January
for
loss
of
30, 1926, provides
nationality by one who "commits,
or assists in committing abroad, an act directed towards the
disturbance of public order in the kingdom, or from which may
result damage to Italian interests or diminution of the good
name and prestige of Italy, even though such act does not con57

Nationality Laws, 511.

The observation to which reference is made in paragraph (e) provides :
"The above-mentioned date does not hold good in the case of countries
where there are no representatives of the Russian Socialist Federative

Soviet Republic; in such countries the date will be determined after the
establishment of such representatives."
58 Decree
No. 202 of October 29, 1924, id. at 511.
By a decree of October 31, 1924, the courts are authorized to pronounce
the following penalty: "Qualification as enemy of the workers, with

deprivation of

the rights of citizenship of the Union and expulsion from
perpetuity." Leon Trotsky was deprived of citizenship under
this provision. Scheftel, op. cit. supra note 56, at 54.
59 Art.
17, Law of April 22, 1931, Revue de droit international prive
the Union in

(1932), XXVII,
60

For

161.

study of legislation of this type, see V. V. Pella, "La repres
sion des crimes contre la personnalite de I'Etat," Recueil des Cours de
I'Academie de Droit International (1930-III), XXXIII, 677 ff.
a
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Government denationalized
great numbers of Armenians during and after the World War,62
and, by a law of May 23, 1927,63 authorized the Council of Min

stitute

a

crime."

The Turkish

61

isters to pronounce the penalty of forfeiture against citizens who
took no part in the National movement during the Turkish War
of Independence, or remained outside of Turkey from July 24,

publication of the law.64 The Austrian ordi
obviously intended as a measure
of self-defense against subversive activities carried on abroad,
frequently with the toleration or encouragement of a foreign
government, by Austrian National Socialists.65 It provides that
the Government may deprive of citizenship any national who
abroad supports, furthers, or participates in, hostile action
against Austria, or leaves the territory for that purpose.66
The above survey of national legislation points to ample
precedent for the German law of July 14, 1933. It is not con
clusive, however, as to the question of the international validity
Even though it be conceded, as a general
of such a measure.
that
states
are
competent to determine the rules rela
principle,
of
withdrawal
their nationality, does it follow that
tive to the
Are
there restrictions upon its exer
unlimited?
this right is
These questions, which had been cursorily examined
cise?
from the doctrinal point of view, were first given serious con
sideration as practical problems of international law by the
Codification Conference which was held at The Hague in 1930.
The discussions in the First Committee (on Nationa.litv'i re
vealed wide differences in opinion as to the fundamental prin
ciples governing the matter, and, especially, as to definite limita
It cannot
tions upon state competence with reference thereto.
be assumed, in every instance, that the positions taken by the
national delegations reflected the conceptions of their respective
governments as to the requirements of positive international
1923 to the date of

nance

of August 16, 1933, is

law.

There

61

was a

natural reluctance to limit their state's free-

Nationality JLaws, 374.

Sequestration, and,

in serious cases,

con

fiscation of property, may be pronounced.
82 See
Vichniac, op. cit. supra note 56, at 204-207.
63

Nationality Laws, 569.

64

July 24, 1923, is

the date of the

65

See the writer's

"International

of the Treaty of Lausanne.
Responsibility for Hostile Propa

signing

ganda against Foreign States," (1934)
International Law, esp., 664-665.
66

Bundesgesetzblatt (1933), 886.
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dom of action by conventional restrictions, although the par
ticular proposition under discussion might have commanded
their assent, as declaratory of an existing rule of law, in an
The proceedings of the Conference, and
actual controversy.
the agreements and vozux which resulted from it, must not,
therefore, be accepted uncritically as evidences of the principles
of international law which govern the subject.
On the basis of information supplied by the various govern
ments, the Preparatory Committee proposed that the first base

of discussion to be considered by the Conference be formulated
as follows :
to nationality are within the sovereign authority
Any question as to the acquisition or loss by an
individual of a particular nationality is to be decided in accordance
with the law of the State whose nationality is claimed or disputed.
The legislation of each State must nevertheless take account of the
principles generally recognized by States. These principles are, more
particularly:
As regards loss of nationality: Voluntary acquisition of a foreign
nationality, marriage with a foreigner, de facto attachment to another
country accompanied by failure to comply with provisions governing
the retention of nationality, transfer of territory.67

Questions

of each

as

State.

.

The

.

.

replies to the questionnaire submitted by the Committee to

the governments revealed considerable confusion as to the na
ture of the limitations, where such were held to exist, upon the
power of the state to withdraw its

parently
posed by

nationality.

Some

were

ap

based upon the conception that limitations were im
international law, and others merely urged that cer

tain restrictions would be desirable.

The Government of Fin
land alone dealt explicitly with the question of denationaliza
tion, holding that "Loss of nationality under the law or a decree
of

never be in the nature of a penalty inflicted on
nationals, nor should it be designed to rid the State,
by way of expulsion, of an undesirable person."68 Other gov
ernments urged that the state should not, in withdrawing its
nationality, "depart materially from the general principles nor
mally followed by States in the past." 69
a

one

State should

of its

67

Conference for the Codification of International Law, Vol. I, Na

tionality (League of Nations Publications, C.73.M.38.1929.V.)

the

,

p. 20.

68

Id. at 16.

69

Reply of the British Government, id. at 17. See also the replies of
and Czechoslovakian Governments, id. at 14, 19.

Belgian
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In the discussions of the First

Committee, little advance was
clarifying the problem.70 M. Diena, the Italian dele
gate, pointed out that the grounds for withdrawal of nationality,
as stated, were merely illustrative of those sanctioned by "the
principles generally recognized by States," and not limitative.71
The Portuguese delegate alone suggested that "Loss of nation
ality should never be inflicted by a State on one of its nationals
72
There was a general disinclination
as a sort of punishment."
to lay down definite limitations upon state competence, and the
first base of discussion finally emerged from the discussions with
the illustrative grounds for acquisition and loss of nationality
deleted.73 The recommendations of the Committee appeared in
the "Convention on Certain Questions relating to the Conflict of
Nationality Laws," in the following form:
made in

Article 1. It is for each State to determine under its
who

are

insofar

its nationals.
as

it

is

This law shall be

own

law

recognized by other States

with international conventions, inter
principles of law generally recognized with

consistent

national custom, and the
regard to nationality.

Article 2. Any question

as

to whether

a

person possesses the

na-

70

Conference for the Codification of International Law, Meetings of
Vol. II, Minutes of the First Committee.
Nationality
(League of Nations Publications, C.351(a).M.145(a).1930.V.).

the Committees.
71

Id. at 21.

72

Id. at 26.

73

On behalf of the Chilean, Indian, Egytian and South African dele
gations, Sir Bassanta Mullick (India) proposed that a state should have
the power to revoke naturalization "on the ground that the person nat
uralized is ordinarily or habitually resident outside its territory, or on
the ground of any other act or default of that person.
Such State may
also withdraw its nationality in any such case if its retention by a person
is deemed to be inconsistent with his obligations of loyalty to the State."
The German, French and British delegates maintained that
Id. at 168.
such a proposal would constitute a retrograde step, and would sanction
a wider liberty than was in fact exercised by states.
At the suggestion
of the chairman, M. Politis, the Committee voted to reject the proposal
and to mention it in its report to the Conference.
report stated that the Committee "had examined the

Id. at 170-174.

possibility

The

of restrict

ing the freedom of each State to withdraw its naturalization. In view of
the difficulties encountered, it decided not to lay down any rules but
merely to call upon the various States, appealing to their sense of justice,
to use their right of withdrawing their nationality in the most reasonable
and limited manner possible." League of Nations Publications, C.229.M.
116.1930. V., p. 5.
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particular State shall be determined in accordance with

the law of that State.74

The Conference thus avoided the question as to the international
legality of involuntary deprivation of nationality, and implicitly
sanctioned the practice in resolving that:

The Conference is

desirable

.

.

unanimously of the opinion that it is

very

.

that States

questions
cases

of

should, in the exercise of their power of regulating
nationality, make every effort to reduce so far as possible

of statelessness.75

The results of the Codification Conference would appear to

justify the conclusion that states do not regard as internation
ally illegal legislation providing for forcible denationalization.
The frequency with which they have resorted to such measures,
and the acquiescence of other states in their enactment and en
forcement, precludes the claim that they are invalid on the
ground of "international custom." Are they contrary to "the
principles of law generally recognized with regard to nation
ality," and, consequently, in violation of international law?
Before the First Committee the delegate of The Netherlands
maintained that states enjoy by custom the power to determine
matters of nationality, provided, however, that they make
"proper use of it, since it is also a principle of customary law
that rights may not be abused." 76 The Belgian delegation pro
posed that the first base of discussion be amended to include the
doctrine of abuse of rights (abus des droits) as a limitation
This proposal, which several delegates
upon state competence.
found too "vague" for incorporation in an international conven
tion, was rejected.77 It will be recalled, however, that "the gen
eral principles of law recognized by civilized nations" are among
the

sources

of international law enumerated in Article 38 of the

Statute of the Permanent Court of International Justice.
doctrine of abuse of rights

was

The

considered by the Committee of

74

League of Nations Publications, C.224.M.111.1930.V.
Conference for the Codification of International Law. Final Act.
May 2, 1930. League of Nations Publications, C.228.M.115.1930.V.
76
Minutes of the First Committee (cited, note 70, supra) 20.
Also,
statement by M. Suarez (Mexico), id. at 198.
75

,

77

Id. at 197-199.
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Jurists to be among these principles.78
Belgian amendment cannot be accepted

The
as

rejection of the

evidence that it is

inapplicable to the subject of nationality. There are circum
a state in withdrawing its nation
ality will violate undoubted international rights of another state,
thus constituting a veritable abus des droits.79
When the indi
stances in which the action of

vidual concerned is within the state at the time he is denational
ized

by its law, and there remains, it

appears that

quences relevant in international law ensue.80

no

conse

The situation is

vastly altered, however, when the individual is abroad at the
In practically every case he will
have entered the state with a passport issued by his govern
ment, which constitutes an implied undertaking that he will be
received by the parent state should the state of residence wish
to deport him.81
Unless he has acquired the nationality of an
other state, he will be stateless as a result of his denationaliza
tion.
The state of residence, therefore, will be unable to exer
cise its right of expulsion should the occasion arise, since no
other state, unless it be that whose nationality he last possessed,
is obliged to receive him.
moment of denationalization.

Refusal to receive

a

former national rendered stateless under

the conditions described above, would seem to present a clear
The well-established right of the
case of abuse of rights.82
state of sojourn to

expel undesirable aliens is thereby rendered

78 N.
POLITIS, "Le probleme des limitations de la souverainete et la
theorie de I'abus des droits dans les rapports inter nationaux," Receuil des
Cows de I'Academie de Droit International (1925-1), VI, 91.
79

tenia pour responsable de I'usage de sa liberte d'action
prejudice pour la communaute inter nationale, du fait
que Vinteret plus fort d'autres Etats s'est trouve sacrifie a I'interet plus
faible represents par I'acte accompli." Id. at 86.
80 Denationalization
will, of course, have important effects upon the
individual's personal status and capacity in private international law.
81 Sir John Fischer
Williams, op. cit. supra note 27 at 56; H.
Lauterpacht, The Function of Law in the International Community
(Oxford, 1933) 300.
82 See S.
Rundsten, "Die allgemeinen Rechtsgrundsdtze des vblkerrechts und die Fragen der Staatsangehbrigkeit," Zeitschrift fur volker
recht (1932), XVI, 44, 45; H. Rauchberg, "Die Kodifikation des internationalen Staatsbiirgerschaftsrechtes," Zeitschrift fur bffentliches Recht
(1928-1929), VIII, 494; G. Leibholz, "Das Verbot der Willkur und des
Ermessensmissbrauches im vblkerrechtlichen Verkehr der Staaten," Zeit
schrift fur auslandisches bffentliches Recht und Volkerrecht (1929), I, 101;
and G. Schwartz, Das Recht der Staatsangehbrigkeit in Deutschland und
im Ausland seit 19U (Berlin, 1925), 193 ff.

s'il

en

"Un Etat

sera

est resulte

un

INTERNATIONAL LAW�DEPRIVATION OP NATIONALITY

271

inoperative by the independent, unilateral act of a foreign state.
That a third state may be willing to receive the expelled person
is irrelevant in determining the question as to the obligation of
the parent state, and can in no way affect the rights and duties
of the two states immediately concerned.
The second base of discussion for The Hague Codification
Conference of 1930 contained a clear statement of the duty
asserted above:
person, after entering a foreign country, loses his nationality
acquiring another nationality, the State whose national he
was remains bound to admit him to its territory at the request of
the State where he is residing.83

If

a

without

The First Committee

was sharply divided on this proposal, sev
delegates expressing the apprehension that it would, if
adopted, infringe upon the sovereignty of the state through
depriving it of the right to expel persons whom it had denation
alized.84 The Soviet delegate, M. Kourski, asserted that laws
for the deprivation of nationality "can be considered only in the
light of the special circumstances to which they owe their ori
gin," and that his country would be unable to accept the obli
gation proposed.85 As a compromise measure, it is provided in
Article 1 of the "Special Protocol concerning Statelessness" that
the state of last nationality is bound to receive former nationals
who have become stateless if they are permanently indigent, or
if they have been sentenced to imprisonment for not less than
one month.
In the first case, reception may be refused only if
In the second case,
the state defrays the cost of their relief.
the demanding state must pay the costs of transportation.86
The "Final Act" contains the following vozu:

eral

The Conference recommends States to examine whether it would
be desirable that, in cases where a person loses his nationality without
acquiring another nationality, the State whose nationality he last
83

Bases of Discussion

67, supra) 21.
Navailles, is obviously against the
relatively small number of persons
denationalized under French law when compared with the vast numbers
of stateless persons of foreign origin who are resident in France, and
thus liable to expulsion. Minutes of the First Committee (cited, note 70,
supra) 37.
85 Loc.
cit. note 84, supra.
86
League of Nations Publications, C.227.M.114.1930.V.
84

(cited,

note

This argument, advanced by M.
French national interest, in view of the
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to admit him to its territory, at the request
of the country where he is, under conditions different from those set
out in the Special Protocol relating to statelessness, which has been

possessed should be bound

adopted by the Conference.87

The Codification Conference thus did little to

provide

a

solu

tion of the conflict between the right to expel and the refusal to
receive.
The evasion of the problem may be attributed to the
influence of

political factors and to the slight regard for inter
obligations, of comity and of law, which has been
shown by certain governments.
It cannot be concluded that
the refusal to receive is countenanced by international law.
There is no dissent from the proposition that every state pos
sesses the power of expulsion, as the corollary to its' right to
determine the conditions for entry upon its territory.
This
right is destroyed if another state refuses to fulfill the condi
national

tions which it presupposes, and which
cise.
There
of

are

essential to its

exer

four alternatives open to states which find their
expulsion frustrated: (1) they may confer their nation
are

right
ality upon the individuals who have been rendered stateless;
(2) they may permit their sojourn upon the territory; (3) they
may induce a third state to receive them ; or (4) they may expel
them, even though the individuals have not fulfilled the con
ditions of lawful entry upon the territory of another country.
That the last alternative is frequently taken is an additional
indication of the initial illegality bf the action of the denational
izing state in refusing to receive its former nationals. It like
wise involves the expelling state in an international delinquency,
since its authorities, in enforcing the order of expulsion, bring
about a violation of the law of the country to which expulsion
is made.
The latter state, in turn, can disburden itself of the
person forced to enter its territory illegally only through vio
lating the law of yet another state. Not only are the rights of
states thereby infringed, but the duties of humanity owed to the
alien are completely disregarded.
To the disabilities and un
certainties attached to the condition of statelessness

are

added

penalties inflicted upon the alien as the result of the impos
sible alternatives presented to him : that of violating the law of

the

the state of residence through disobeying the order of expulsion,
or of violating the law of the state to which expulsion is made
87

Cited,

note

75,

supra.
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This

by illegal entry.88

situation, intolerable both from the
points of view, has provoked one writer
one treats a foreign state as a sort of
sewer into which one is entitled to discharge his social detri
tus?" 89 The Assembly of the League of Nations has taken note
of the problem in a resolution of October 7, 1933, in which it
makes an "earnest appeal to Governments not to expel refugees
before they have obtained formal permission to enter an adja
cent country." 90
The Inter-Governmental Advisory Commis
sion for Refugees has repeatedly made the same recommenda
tion,91 stating, in its last report, that it "questions whether the
application of penalties to a refugee who is unable to comply
with an order of expulsion in the absence of the requisite per
mission and visas to enter another country is compatible with
the general principles of criminal law." 92
The situaton of the
Russian and Turkish refugees has been vastly improved by the
appointment of a High Commissioner for Refugees, under
whose authority have been issued certificates of identity ac
cepted by the governments of various states in lieu of pass
humanitarian and legal
to ask "By what right

ports.93 The "Convention relating to the Status of Refugees,"
signed at Geneva, October 28, 1933, is a step toward a solution.
It provides (article 3) that the contracting parties shall not
expel from their territories refugees who have been regularly
authorized to reside therein "unless the said
tated by
88

reasons

of national

security

or

measures are

public

order."

94

dic
This

See Maximilien Philonenko, "Expulsion des Heimatlos," Journal
(1933), LX, 1161-1187.

de droit international
89

Id. at 1177.

Several states provide that persons denationalized by their own
expulsion. Portugal, decree No. 2355, April
23, 1916, cited, note 44, supra; Turkey, Law of May 28, 1928, Art. 12,
Nationality Laws, 570; Soviet Russia, decree of Oct. 31, 1924, Art.
laws shall be subject to

13, cited,

note

58,

being under any obligation to
possible only if another country
permission to make a legal entry,
clear violation of the rights of the state to which

supra.

No state

receive such persons, expulsion is
is willing to receive them. Failing

expulsion leads

to

a

it is made.
90

Adopted by the Council, October 12, 1933.
(1933) 1626.

League of Nations Official

Journal
91

Id. at 854.

92

Id.

93

On this

(1934), at 524.
subject, see Trachtenberg, "La situation des apatrides,"
(1933) XXVIII Revue de droit international prive, 235-258,588-619.
94
The text of the convention, with full comment, is in the (1934)
Revue critique de droit 'international I 266-279.
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treaty, however, will apply only to Russian, Armenian, Chal
dean, and other refugees assimilated thereto, and not to state
less persons in general.
The recommendation of the Advisory
Commission that the measures adopted for the benefit of the
above classes be extended to all stateless persons was rejected
by the Council of the League on May 14, 1934.95
Acknowledgement by the parent state of its duty to receive
former nationals who have been rendered stateless by its law
would provide a legal solution to the problem outlined above.
It would not, however, furnish a complete and satisfying solu
tion, since important humanitarian aspects would be neglected.
Legislation imposing the loss of nationality as a penalty is
primarily dictated by political motives, and is designed to rid
the state of citizens whose conduct is deemed inconsistent with
their obligations of loyalty to the state, or, more accurately, to
the government in power.
Applied to citizens abroad, it con
stitutes a penalty inflicted in lieu of the punishment for political
crime to which

they would be liable

were

they within the terri

torial jurisdiction of the legislating state.
This is particularly
true in the case of the Soviet, Turkish, Italian and German laws,
which account for all but

insignificant proportion of the
extraterritorially. These
persons are, in fact, political refugees, for whom the state of
sojourn is an asylum. In insisting upon its right to expel them
to the parent state, the state of asylum would be violating a
humanitarian duty which is almost universally observed.96
Such an act would not be incompatible with international law,
since individuals enjoy no right, stricto sensu, to asylum.
It
constitute
"a
kind
of
back-handed
extra
would, nevertheless,
dition process," 97 which would be in contradiction with the
an

persons who have been denationalized

95

The report of M. Castillo Najera, adopted by the Council, stated:
no doubt agree that the present circumstances do not seem to

"You will

be such

as

to commend this

ment is at

liberty

established in its

to the Council.

Moreover, each Govern
applied to refugees
League of Nations Official Journal (1934),

course

to decide what treatment should be

territory."

496.
86

Deportation ought not to be used as a method of handing
political enemies a purpose for which states
are unwilling to admit an obligation to grant extradition
even though
it may inevitably, if insisted upon, in some cases produce this result.
It
would be felt as an injustice in an ordinary case to add deportation to
over

".

.

.

individuals to their

�

�

Soviet Russia to
Fischer

a

criminal sentence

Williams, op. cit. supra
97 J. P.
Clark, Deportation
Europe (New York, 1931) 405.

note
op

on

27,

a

White Russian."

Sir JOHN

at 59.

Aliens

from

the

United States

to
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practically all extradition treaties,
prosecution of political offenses
against others.98 This duty of granting asylum, which is dic
tated by considerations of humanity, is recognized in the Con
vention on Refugees of 1933, which provides that the contract
ing parties agree "in every case not to eject refugees upon the
frontiers of their country of origin."
They reserve the right to
liable to expulsion
of
internal
order
to
measures
refugees
apply
who are unable to obtain the requisite authorization to enter
the territory of another country.99
The difficulty with which the situations arising out of state
lessness created by punitive legislation can be reconciled with
the requirements of international law is sufficient to condemn it
In practice, it has
from the point of view of legislative policy.
been resorted to extensively only in time of war or of extreme
As an internal measure, it tends either
nationalistic feeling.
If the person whom the
to be superfluous, or purely vindictive.
state wishes to punish is within its borders, the application of
the penalties provided in its criminal laws constitutes the
most effective sanction; if he is abroad, jurisdiction is de

principle, incorporated

in

that states will not assist in the

feated and

no

real benefit to the state results from the act of

denationalization.

The disabilities attached to the condition of

statelessness thus created may be
98

entirely disproportionate

to

ex rel. Giletti v. Commissioner of Immigration,
(2d) 687 (C. C. A. 2d, 1929). In this case the relator, an Italian
national, appealed against an order of the Secretary of Labor directing
that he be deported to Italy.
He had been convicted of an assault upon
another Italian, apparently in a political brawl between Fascists and antiFascists.
Deportation to Italy, he contended, would expose him to im
prisonment, and, perhaps, violence, on account of his open and notorious
opposition to Fascism. He asked, therefore, that he be deported to another
state.
The court declined to review the order of the Secretary of Labor,
on the ground that there was no evidence that he had abused his discretion.
The court stated, however, that deportation to Italy was, in this case,
equivalent to extradition for a political offense. Since it was the traditional
policy of the United States not to assist in the prosecution of political
offenders against foreign states, it should not bring about the same result

See United States

35 F.

incident in the enforcement of its own laws.
It has been held that the extradition of a Jew, demanded

as an

by Germany,
ground that he would be subject to discrimina
tion, on account of race, by the German courts. In re Normano, 7 F. Supp.
329 (D. C. Mass. 1934).
"Such considerations," the court stated, "ought
not to influence the decision of the Court."
The petitioner was discharged
on the ground that more than two months had
elapsed between commit
should not be refused

on

the

ment and
99

delivery.
Cited, note 94,

supra.
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the gravity of the offense or default for which it is imposed.
Although the state is competent under international law to sever
unilaterally the tie of allegiance by which its nationals are
bound to

it, such action frequently involves, in its practical

consequences, abuses which are detrimental both to the interests

and to the

munity.

rights of other members of the international

com

Georgetown

Law

Journal

Published Quarterly During the Academic Year by the
GEORGETOWN LAW JOURNAL ASSOCIATION

JANUARY, 1935

VOL. XXIII, No. 2

Subscription Price, $2.50

75 Cents Per Number

per annum.

WILLIAM L. MORROW, Editor
JOHN P. WHOLIHAN, Associate Editor
WILLIAM H. SOISSON, JR., Supreme Court Reporter
BERNARD J. LONG, Federal Legislation Reporter
PHILIP P. MARENBURG, Book Reviews Editor
THOMAS D. SCHALL, JR.
/Notes and
LEO B. FEE
(Recent Decisions
HERBERT O. EBY, Business Manager
WILLIAM W. WOODBURN, JR., Assistant Business Manager
Arthur B. Focke
Robert B. Furman

John W. Ahem
James C. Bernhardt
Jacob E. Bindeman

Joseph Gallagher
Joseph A. Hoskins

Eugene Brown

J. R. Jochems
Prudencio Llach
Richard K. Lyon
Joseph A. McMenamin
Robert McMillan

James T. Clark
Lee F. Dante
Richard D. Douglas, Jr.
Peter L. Dounis
Owen E. Duffy

Harold Gill Reuschlein,

Publication of
or

an

article

or

Dominick Mack
William V. O'Connor, Jr.
Philip T. Roche
Daniel T. Sargeant
Charles V. Shannon
J. H. Shriver, Jr.
Louis P. Sissman
Mark P. Stumpf
Leonard M. Thomas

Faculty Adviser

other contribution does not indicate adoption
or opinions of the author.

approval by the Journal of the statements

THE SUPREME COURT OF THE UNITED STATES

*

ONE of the outstanding cases1 of its present term the
Court of the United States upheld the validity of

INSupreme

compulsory military education in State Land Grant Colleges.
The opinion by Mr. Justice Butler pointed out that the Federal
Government only requires that courses in military science be
offered, not that they be compulsory, and that the State, in re
quiring all able-bodied male students to enroll in the course, is
not infringing on any individual constitutional rights.
The
appellants were not compelled to attend the University of Cali
fornia and were not deprived of their right to attend any other
University. There is no constitutional protection for conscien
tious objectors against their being compelled to bear arms in
wartime, such liberties being granted solely through the indul
gence of Congress.
Therefore, there has been no infringement
*

1

Written Jan. 12, 1935.
Hamilton v. Regents of the University of California, No. 55, Oct.

Term, 1934,

decided Dec. 3, 1934.
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of Constitutional rights. Nor is mere instruction in military
science, without a pledge of service, an interference with reli

gious freedom

or a

teaching of religious doctrines.

A state statute passed during the economic emergency was
the subject of controversy in United States Mortgage Co. v.
Matthews,2 in which the tribunal reversed a decision of the

Maryland Court of Appeals.

The mortgagor had assented to a
720, Chapter 123 of the

summary decree of sale under Section

Act of 1898,3 "or any amendments or additions thereto." The
State later amended the Act to require holders of at least

twenty-five percent of the debt to apply for such decree of sale.
The respondents contested this amendment under the contract
clause of the Federal Constitution. Mr. Justice McReynolds,
in delivering the opinion of the Court, said, "It is a wellestablished doctrine that where the contract clause is invoked,
this Court must determine for itself the nature and effect of the

alleged agreement, and whether this has been impaired," (citing
v. Preston Co.).4
The words of the contract were
sufficient to embrace subsequent as well as prior amendments,
and a contrary holding would deprive them of their customary
meaning. The contract was not, therefore, impaired.
Marine National Exchange Bank v. Kalt-Zimmers Mfg. Co.5
was a case involving bonds pledged for its own indebtedness
by a corporation which held them as trustee. The bonds were
negotiable in form except for a reference to a trust deed. The
Court followed the Wisconsin interpretation of the Negotiable
Instrument Law, that in the absence of actual knowledge of
infirmity, and when title or possession as a fiduciary is not
apparent from the bonds themselves, there is no duty on the
buyer to examine the deed of trust, because a trustee under a
mortgage is not necessarily a trustee of bearer bonds accom
panying the mortgage. The fact that this interpretation had
not been made at the time of the pledge was held to have no
effect, as the decision of the Wisconsin court is read into the
Act as though there from the beginning.
Funkhouser

In Borden's Farm Products Co.

tice refused to pass upon the

2
3
4
5
8

v.

Baldwin6 the Chief Jus

constitutionality of the New York

441, Oct. Term, 1934, decided Dec. 3, 1934.
1898, c. 123, � 720.
290 U. S. 163 (1933).
No. 148, Oct. Term, 1934, decided Dec. 10, 1934.
No. 296, Oct. Term, 1934, decided Dec. 3, 1934.
No.

Md. Laws

THE SUPREME COURT OP THE UNITED STATES

Milk Control Law7

having

a

authorizing

well-advertised trade

a

279

differential for dealers not

name

of

one

cent per

quart less

than those having a well-advertised trade name.
This refusal
was based upon a lack of definite findings of fact essential to
such

a

decision.

lenged, and

a

"Where the legislative action is suitably chal
predicated upon the par

rational basis for it is

ticular economic facts of

a given trade or industry, which are
sphere of judicial notice, these facts are properly
the subject of evidence and of findings."
The plaintiff should
not be refused standing in court merely because his complaint
lacks definite and specific allegations as to trade conditions
which would be appropriate to support his contentions.
,A suit under the Sherman Anti-Trust Act,8 Indiana
Farmer's Guide Publishing Co. v. Prairie Farmer Publishing
Co.,9 was sent back for a new trial on the ground that there
was insufficient evidence to determine a monopoly.
Sections 1
and 2 of the Act have a geographical and distributive signifi
cance, and apply to any part of the United States as distin
guished from the whole. Hence it is not necessary to prove a
restraint or monopolization affecting all farm papers through
out the country.
Distinguishing Blumenstock Bros. v. Curtis
the
Court pointed out that the use by the de
Publishing Co.,10
fendants of an advertising agency, and arrangements for there
by obtaining reduced rates involved interstate commerce, since
it involved interstate transportation of electrotypes and sub
stantial quantities of the published papers, whereas in the Blu
menstock case there was merely an interstate circulation of
papers, not dependent on the advertising contracts.
In an opinion by Mr. Justice Brandeis, the tribunal affirmed
the Circut Court of Appeals for the Second Circuit in the case
of United States v. Guaranty Trust Co. of New York.11
The
law of Jugo-Slavia was held to govern the right of the respond
ent to recover the proceeds of a check drawn on the United
States Treasury and mailed to the payee in Jugo-Slavia, in spite
of the fact that the endorsement of the payee was forged.
The
Government intended that it should be negotiated in, and gov
erned by the law of Jugo-Slavia, and the validity of the transfer
of a chattel brought into a country by the consent of the owner

outside the

7

8
9

N. Y. Farm

M. Law (1934) � 258q.
(1890), 15 U. S. C. � 2 (1926).
No. 60, Oct. Term, 1934, decided Dec. 3, 1934.
and

26 stat. 210

10

252 U. S. 436

n

No. 120, Oct.

(1920).
Term, 1934, decided Dec. 10, 1934.
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Inasmuch as the law
is governed by the law of that country.
of Jugo-Slavia gives a bona fide holder good title notwithstand
ing a forgery, the respondent acquired good title. The law of

place of issue (District of Columbia) determines the valid
the instrument, but enforcement of the obligation does
of
ity
not contravene the public policy of the District of Columbia.
Transfer of title without the right of enforcement would give

the

the holder title to

a mere

scrap of worthless paper.

guarantee of prior endorsements
ments

were

to enforce

means

An express

that those endorse

effective to give the holder legal title and the right

payment.

appointed trustees to oper
ate and manage the Boston Elevated Railway Co. for a limited
period of time. The Federal Government taxed the salary
which the trustees received as compensation for their services.
The State of Massachusetts had

This power of the Government

was

contested in the

case

of

Helvering v. Powers.'12 In an opinion by the Chief Justice,
the Supreme Court held that the State cannot by undertaking
a business withdraw it from the Federal taxing power, follow
ing South Carolina v. United States,13 and that the fact that it
has undertaken the operation of the business for only a limited
time and under the restrictions of an agreement with the com
pany cannot furnish any ground for immunity.
Therefore, the
income of those who conduct the enterprise for the State can
not be exempt, and their compensation can have no qualities
superior to those of the enterprise in which their services are
rendered.
The

Court, through Mr. Justice Stone, reversed the Circuit
Appeals for the Second Circuit in the Valle'scura caseM
A shipment of onions having been damaged through lack of
proper ventilation, the carrier has the burden of showing that
the loss was within an exception in the bill of lading relieving
it from liability.
The injury being due in part to the necessity
of closing the hatches in bad weather, and in part to negligently
closing them in fair weather, the carrier must stand liable for
the entire loss unless it is able to show what part of the loss
was due to sea peril.
McCullough v. Smith15 was a case on War Risk Insurance,
Court of

12

13
"

No. 17, Oct. Term, 1934, decided Dec. 3, 1934.
199 U. S. 437 (1905).
Schnell

v.

Steamship "Valescura," No. 134, Oct. Term, 1934, decided

Dec. 3, 1934.
15 No.
72, Oct. Term, 1934, decided Dec. 3, 1934.
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no payments had been made until after the death of
The insured having died intestate, the
the last beneficiary.
Court held that installments which accrued to the insured dur

wherein

ing his lifetime were payable to his estate. Installments ac
cruing to the beneficiaries (his father and mother) during
their lives became the property of their respective estates, and
the commuted value of installments payable subsequent to the
death of the last named beneficiary should go to the estate of
the insured, and should then be distributed between the estates
of the mother and father without regard to the amounts
awarded to such estates.

Irving Trust Co. v. Perryx% and Irving Trust Co. v. Bowditch,11 two essentially similar bankruptcy cases were affirmed.
The controversies involved leases providing that the filing of
petitions in bankruptcy or insolvency against the lessees should
constitute a breach and entitle the lessors to damages equal to
the difference between the rental provided for in the lease and
a fair rental value of the premises for the residue of the term.
The claims are founded on an independent contract, and consti
tute a reasonable formula for ascertaining damages, and do not
resemble a penalty.
They are, therefore, enforceable as a prov
able claim.
In another

bankruptcy decision,18 the Court, in

an

opinion

by Mr. Justice Cardoza, held that where an automobile dealer
borrows money to purchase a car and gives the lender a note,
a

chattel mortgage,

not become

a

a

trust

trustee.

together, and when
merely a mortgagee.

receipt and

a

sale, he does

bill of

The several instruments must be read
read will show that the creditor
Therefore a subsequent sale of the

so

without the written consent of the lender is not

a

was
car

breach of

a

fiduciary relationship so as to bring the debt within the excep
tion to discharge under Section 17 (4) of the Bankruptcy
Act.18<a> Under Section 17 (2)18(b) there is no release from
liabilities for wilful and malicious injury to the person or
property of another. Since the conversion was not wilful or
malicious, the appellant was discharged.
16

No. 22, Oct. Term, 1934, decided Dec. 3, 1934.
173, Oct. Term, 1934, decided Dec. 3, 1934.

"No.

18 Davis
Dec. 3, 1934.

v.

Aetna

"(a) 30 stat. 550
is

(b) Ibid.

Acceptance Co., No. 68, Oct. Term, 1934, decided
(1898),

11 U. S. C.

� 35 (1926).
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Union Pacific Railroad Co.,19 the Court de
cided that commissions and discounts on a bond issue might be
deducted annually from gross income, at least when the books
In

Helvering

v.

kept on the accrual basis and the final disbursement on
payment of the bonds is anticipated by amortization. This is
a loss to the taxpayer, definite in date and amount, and repre
sents a part of the cost of the borrowed capital during each
This only applies, however,
year of the life of the bond issue.
to the separate return of a single taxpayer, and does not apply
where the holder is affiliated with the corporation which issues
the bonds, and both render a consolidated tax return, because
it is then an intercompany transaction, there is an anticipated
payment of discount to be amortized and there is no basis for
the deduction.
This qualification was determined upon in Old
Mission Portland Cement Co. v. Helvering,20 which also held
that a donation to the Community Chest by a corporation is not
deductible as an ordinary and necessary expense, and was not
are

found to be

a

donation

as

consideration for any direct benefit

to the business of the

corporation.
In Herring v. Commissioner of Internal Revenue,21 it was
held that a bonus paid on a lease of oil land is not proceeds
from the sale of the property, but is advance payment for oil
and gas to be extracted, and is a part of taxable net income.
It is also subject to depletion even though there is no production
in the year in which it is paid.
The case of McLaughlin v. Pacific Lumber Co 22 held that a
corporation is not entitled to a deduction of losses sustained by
the failure of a subsidiary and the worthless indebtedness of
the subsidiary to the corporation, where they had made a con
solidated tax return as affiliated corporations and there was no
evidence that the losses of the subsidiary had not been sub
tracted from the income of the parent corporation in the con
solidated return.
If once deducted they are not again deduct
ible, either directly or indirectly.
In the "Hot Oil" Cases,23 the Court speaking through the
Chief Justice, in an 8 to 1 decision, held Section 9 (c) of the
19

No. 51, Oct. Term,

20

No. 107, Oct. Term, 1934, decided Dec. 3, 1934.
Nos. 176-7, Oct. Term, 1934, decided Dec. 3, 1934.

21
22

No.

23

Panama

1934, decided Dec. 3, 1934.

125, Oct. Term, 1934, decided Dec. 10, 1934.
Refining Co. v. Ryan, No. 135, Oct. Term, 1934; and Amazon
Both decided Jan. 7,
Petroleum Co. v. Ryan, No. 260, Oct. Term, 1934.
Noted in Recent Decisions, infra p. 320.
1935.
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National

Industrial

Recovery

Act24

to

be
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unconstitutional.

That Section gave to the President the power to prohibit inter
state shipments of oil in excess of quotas authorized by the
The Court held that the Section itself established no
criterion to govern the President's course, nor did it require

States.
any

a

finding by the President

as a

condition of his action.

After

minute examination of the entire Act the tribunal concluded

that there

was no

provision which could be deemed to prescribe

any limitation

on

The tribunal

distinguished

the grant of authority in Section 9 (c)
Such
a delegation of power is unconstitutional.
"The Congress is
manifestly not permitted to abdicate, or to transfer to others
the essential legislative functions with which it is thus vested."

grants of legislative

.

numerous

other

cases

in

which

power had been

assailed, and pointed out
that in all instances where the grant had been upheld there
had been some limitation, some standard or criterion with
which the grantee of such power must conform, and some set
of facts which must be found to exist before such rule-making
"If Section 9 (c) were held valid, it
power could be exercised.
would be idle to pretend that anything would be left of limita
tions upon the power of Congress to delegate its law-making
functions.
The question is not of the intrinsic importance
of the particular statute before us, but of the constitutional
processes of legislation which are an essential part of our sys
.

.

.

tem of Government."
The Court did not pass

the

constitutionality of the pro
right of Congress to
prohibit the interstate or foreign transportation of oil in excess
of approved quotas, both questions being unnecessary to the
decision of the principle question.
Taylor v. Sternberg25 involved the right of a receiver ap
pointed by a state court in insolvency proceedings to retain
compensation allowed by that court after a petition in bank
ruptcy had been filed in the Federal District Court. It was
held that the possession of the state court ended upon filing of
the petition and the Federal court was entitled to possession,
the trustee being only an agent for the latter court.
Conse
quently the state court had no authority to allow such compen
sation and the claims of the petitioners, being only colorable,
were subject to summary proceedings of the Federal court.
on

visions of the Petroleum Code

24

48 stat. 195

25

No.

or

upon the

(1933), 15 U. S. C. Supp. VII � 709c (1933).
261, Oct. Term, 1934, decided Jan. 7, 1935.
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War Risk Insurance which covered only death or permanent
disability cannot form the basis of a suit where the plaintiff
was injured while in the service, but has since
performed work
which would negative the allegation of

a

permanent disability,

and has also passed a physical examination which qualified him
as an air pilot.
The fact that he failed to sue on the policy for
nine years suggests strongly that there was no permanent disa
bility, and the Government is therefore entitled to a directed

verdict.

Such

was

the decision in United States

v.

Spaulding.26

W. H. S.
26

No. 161, Oct.

Term, 1934, decided Jan. 7, 1935.
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The Commerce Clause as Authority

for

the

Railroad Retirement System

OPINION of Justice Wheat of the Supreme Court of
holding the Railroad Retirement

THE
the District of Columbia,1
Act 1W

passed by Congress to be unconstitutional
deprivation of due process, has once again given rise

as

to

being
a

a

heated

discussion of the power of Congress under the "commerce
It is with this controversial issue
clause" of the Constitution.
we now concern

ourselves.

adoption of the Constitution
exclusively to protect inter
state and foreign commerce from burdens imposed upon it by
The legislation of Congress under the "commerce
the States.2
clause" was confined strictly to the slave trade, importations,
navigations, and immigration. It was not until the passage of
the Interstate Commerce Act of 1887,2(a) that Congress entered
upon a series of enactments, the effect of which has served not
only as a restraining influence upon the States, but has acted
directly to impose restrictions or create affirmative duties upon
individuals and corporations engaged in such commerce.
In furtherance of its policy to direct and control interstate
commerce, Congress has deemed it necessary and proper to give
security to the employees of interstate carriers by enacting
legislation providing for a uniform system of retirement and
disability insurance. The bill which it passed to carry out this
purpose, known as the Railroad Retirement Act3 was signed by
the President on June 27, 1934.
From the enlightened social viewpoint, the general purposes
of the law in establishing a uniform retirement pension plan
are commendable and furnish no just ground for complaint.
Legislation which tends to make adequate provision for the
automatic retirement of super-annuated employees promotes
present efficiency, guarantees future economic safety and af
fords greater employment opportunity.
If it be good business

hundred years after the
the "commerce clause" was used
For

a

1
The Alton Railroad Co. et al.
W. L. R. 833 (D. C. 1934)

v.

Railroad

Retirement

Board,

62

.

1W48

stat. 1283 (1934), 45 U. S. C. Supp. VII � 201 (1934).
Beveridge, The Life of John Marshall (1919) 397, 460; Gibbons
Odgen, 9 Wheat. 1 (1824).
2
W24 stat. 379 (1887), 49 U. S. C. � � 1-22 (1926).
3
Supra note 1 (a).
2

v.

4
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judgment to replace worn-out and depreciated equipment with
new and efficient equipment, it is equally in the interest of
efficient and economical operation to retire those employees who
have worn themselves out through long years of arduous toil
in the performance of faithful service to the industry, thereby
bringing into the field that proportion of younger and more
The report of the Committee on Interstate
active employees.
Commerce4 shows that there is

now

form of retirement

some

mileage in the
They claim, however, that these plans are not
by any means satisfactory either to the railroads or to railroad
employees. It is pointed out that in most part the pensions
provided are inadequate, yet the annual cost to the railroads is
speedily increasing. Under the present uniform plan, the board
is given four years within which to determine, from the actual
experience of the carriers, such fundamentals as are necessary
The present sys
to the construction of a sound reserve plan.
tem is admittedly experimental and changes are expected to be

pension plan

upon 90 per centum of the railroad

United States.

made from time to time in accordance with the needs to

assure

the adequacy and permanency of the system.
The Act applies to carriers subject to the Interstate Com

engaged in interstate commerce,
particular carrier's service in
be
question may
performed wholly within a state, if it be a part
of interstate carriage.5
"Carrier" also includes any company
which is directly or indirectly owned or controlled by, or under
common control with, any carrier by railroad which operates
any equipment or facilities, or performs any services (other
than trucking service) in connection with the transportation
of passengers or property.
The Act does not apply to a carrier
within
a
state
and having no substantial inter
operating wholly
with
interstate
relationship
carriage. 5(a)
as
defined
in
the Act means each person in the
"Employee"
service of a carrier subject to its continuing authority to super
vise and direct the manner of rendition of his services, who
has been in such service within one year.5(b)
It is palpably
evident that the employee must be in the employment of a car
rier, which carrier must be engaged in some substantial manner

merce

Act.

This includes all

and it is immaterial that the

4

Sen.

5

United States

Rep. No. 974,

226 U. S. 286
5

v.

73d

Cong. 2d Sess. (1934)

(1912).

W Supra note 1

5(b)7d. at � 1 (b).

.

Union Stock Yards and Transit

(a)

at

�

1

(a).

Company

of

Chicago,
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in the business of interstate

commerce.
Relying on this pre
mise, it is but reasonable to say that "employee", as the term
is used in the Act, means one who is engaged in a service having
to interstate commerce.
The pre
a substantial relationship
sumption is in favor of construing a statute to be valid, and this
continues until the contrary is shown beyond a rational doubt.6
We must presume, therefore, that Congress knew its constitu

tional limitations and used its words with the intention that
they be construed and read in the light of the Constitution.7
Section 3 provides that each employee having attained the
age of

sixty-five years, or having completed a service of thirty
paid an annuity.8 The average wage of $1,667
per year will produce an average monthly income of $83.33.
Upon the death of an employee, before or after retirement, an
amount equal to the accumulation of his payments, with interest
at 3 per centum compounded annually, will be paid to his desig
nated beneficiary or to his legal representative if he has failed
to designate one.
Retirement is made compulsory at the age of sixty-five,
except that by agreement between the employers and employees
they may extend the time of retirement for one year or succes
sive periods of one year, but not beyond the age limit of seventy
years.8 a) The compulsory retirement will not apply to emyears, shall be

6

United States

99 U. S. 700

v.

Coombs,

12 Pet. 72

(1838)

; The

Sinking Fund Cases,

(1878).

7

The Trade Mark

8

".

Cases, 100 U. S. 82 (1879).
annuity shall be based upon the service period of the
employee and shall be the sum of the amounts determined by multiplying
the number of years of service, not exceeding thirty years, by the following
percentages of the monthly compensation; 2 per centum of the first $50;
IV2 per centum of the next $100; and 1 per centum of the compensation
in excess of $150.
The "monthly compensation" shall be the average of
the monthly compensation paid to the employee by the carrier, except that
where applicable for service before the effective date the monthly com
pensation shall be the average of the monthly compensation for all pay-roll
periods for which the employee has received compensation from any carrier
out of eight consecutive calendar years of such services ending December
31, 1931. No part of any monthly compensation in excess of $300 shall
be recognized in determining any annuity for any employee contribution.
The annuity shall be reduced by one-fifteenth of such annuity for each
year the employee is less than sixty-five years of age at the time of the
first annuity payment.
No such reduction shall be made if the Board
shall determine that the carrier has retired the employee because of physical
or mental
."
inability to continue in active service.
8 ^
Supra note 1 (a) at � 4.
.

.

Such

.

.

GEORGETOWN LAW JOURNAL

288

ployees holding supervisory position until

five years from the

effective date.9
The amount of the contribution by the employee is now
fixed at 2 per centum of the compensation paid him by the car
The carrier is to pay an amount equal to twice the con
rier.
The Board (Railroad Retirement
tribution of the employee.

Board) is given authority, however, to determine what contri
bution shall be paid by the employee, and to change the present
rate so as to produce from the combined employee and carrier
contributions, within a reasonable margin for contingencies,
sufficient amounts to pay the annuities, varied disbursements,
(a)
and the expenses becoming payable from time to time.9
There is created by the Act an independent agency in the
executive branch of the Government, known as the Railroad
This board is to be composed of three mem
Retirement Board.
the
bers appointed by
President, by, and with the advice and
The employees are to recommend one
consent of the Senate.
member, and the carriers another, while the third member, who
is to act as the chairman of the Board, is to be appointed with
out recommendation by either carriers or employees, but who
must not be in the employment of, or interested in, any carrier
The Board is an adminis
or organization of carrier employees.
trative body and is given power to make all rules and regula
tions which shall be deemed expedient in order to effectuate
the declared purposes of the Act.9(b)
The Board is empowered, under Section 6, to provide, by
appropriate rules and regulations, for substituting the pro
visions for annuities and other benefits to

employees under this

Act for any obligations for prior service, or for any existing
provisions for the voluntary payment of pensions to employees

by the respective carriers, so as to relieve the carriers from
obligations for retirement benefits under the existing pension
systems. If the fulfillment of any such transferred obligation
requires additional contributions or larger payments than would
otherwise be required under the provisions of the Act, then it
is provided that such additional contributions are to be made
by the carrier. Should the Board be unable to make satisfac
tory arrangements with any carrier for the aforementioned
substitution, then the applicable provisions of the Act are to
9

August 1, 1934.

9

^Supra

9

(b)-/d. at � 9 (a)

note 1

(a)
.

at

� 5.
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The Board is given

apply.

authority

to

give the benefits of

the Act to employees who prior to the effective date have be
come separated from the service of the carrier and were at
such time seventy years of age or over, irrespective of whether
they are receiving retirement benefits or not.
All moneys paid by the railroads and employees are to be
deposited in the United States Treasury, and are to constitute
a

fund to be known

as

the "railroad retirement fund."

At the

request and direction of the Board, the Treasurer of the United
States, with the approval of the Secretary of the Treasury, is
authorized to invest such funds

as are

not

immediately required

disbursement, in interest-bearing obligations of the United
States. Against this fund Congress has appropriated such

for

not in

sums

of the amounts in said fund

excess

as

may be

annuities, other disbursements, and the
expenses of administration.9 (o) All annuities or death payments
are tax exempt, non-assignable, and are not subject to garnish
ment, attachment, or other legal processes under any circum
necessary to pay all

stances.10
Penalties

are

lows

expressly provided for in cases of non
carrier, Section 12 reads as fol

As respects the

compliance.
:

"On the failure of any carrier to make any payment when due
provisions of this Act, such carrier, unless excused by order

under the
of the

Board, shall

pay

an

additional 1 per centum of the amount of

such payment for each month such payment is

As respects the

employee, Section

13

delayed."

provides :

"Any employee, other person, officer, or agent of a carrier subject
wilfully fail or refuse to make any report or
furnish any information required by the Board in the administration
of this Act, or who shall wilfully fail or refuse to make any account
ing required by this Act, or who shall knowingly make any false or
fraudulent statement or report required for the purpose of this Act,
or who shall
knowingly make or aid in the making of any false or
fraudulent statement or claim for the purpose of receiving any award
or payment under this
Act, shall be punished by a fine of not less
than $100 nor more than $10,000, or by imprisonment not exceeding
to this Act who shall

one

year."

9<� Id. at

� 8.

10

As respects State action by taxation or aid by authorizing judicial
process, there seems to be no question of the validity of this exemption.

McCulloch

v.

Maryland,

14 Wheat. 316

(1819).
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considering the power of Congress to enact legislation
particular subject, matters of wisdom and proprietyThe policy is a matter
are distinctly of secondary importance.
for the legislature to determine, and its judgment is final on
It is essential, however, that Congress have the
that point.
This
power under the Constitution to enact the particular law.
question of power is one of law, and must be exercised in ac
cordance with the powers expressly or impliedly granted under
the Constitution. The authority under which Congress acted
in enacting this legislation was the power "to regulate com
merce
among the several States," and the power "to make
all laws which shall be necessary and proper for carrying into
These vital clauses in the Constitu
execution" this power.11
tion have been considered by the Supreme Court so often, and
in such varied connections, that some propositions bearing upon
In

upon

a

.

.

.

the extent and nature of this power have become well settled
The Court, in
and are no longer open to reasonable dispute.
the Second
follows

Employers' Liability Cases12 stated them to be

as

:

"1. The term 'commerce'

comprehends

more

than the

mere

ex

It embraces commercial intercourse in all its
change of goods.
branches, including transportation of passengers and property by
common carriers, whether carried by water or by land.
"2. The phrase 'among the several States' marks the distinction,
for the purpose of governmental regulation, between commerce which
concerns two or more States and commerce which is confined to a single
State and does not affect other States, the power to regulate the former
being conferred upon Congress and the regulation of the latter remain
ing with the States severally.
"3. 'To regulate,' in the sense intended, is to foster, protect, control
and restrain, with appropriate regard for the welfare of those who
are immediately concerned and to the public at large.
"4. This power over commerce among the States, so conferred upon
Congress, is complete in itself, extends incidentally to every instru
ment and agent by which such commerce is carried on, may be exerted
to its utmost extent over every part of such commerce, and is subject
to no limitations save such as are prescribed in the Constitution. But,
of course, it does not extend to any matter or thing which does not have
a real or substantial relation to some part of such commerce.
"5. Among the instruments and agents to which the power extends
are the railroads over which transportation from one State to another
is conducted, the engines and ears by which such transportation is
effected, and all who are in any wise engaged in such transportation,
whether as common carriers or as their employees.
11

U. S. Constitution, Art. 1, Sec. 8, CI.

12

223 U. S. 1, 46

(1911).

3, 18.
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common carriers in respect of the safety of
employees, while both are engaged in commerce among the
States, and the liability of the former for injuries sustained by the
latter, while both are so engaged, have a real and substantial relation
to such commerce, and therefore are within the range of this power."

"6. The duties of

their

incidentally regulate the
This argument,
however, can not be rightfully advanced as a ground to say that
the law is unconstitutional.
On the contrary, the test of power
is not merely the matter regulated, but whether the regulation
is directly one of interstate commerce or embraced within the
resulting powers of Congress.13 A regulation which directly
affects interstate commerce does not mean that the subject mat
ter of the regulation is aimed only at interstate commerce.
It
means that it has some substantial relationship or connection
The Act under consideration does

conduct and relation of master and servant.

with interstate commerce.14
There is

disputing the fact that the Act confers its benefits
provisions to persons not in the physical act of
engaging in interstate commerce. It is true, as was stated by
the Supreme Court of the District of Columbia,1'5 that "The
Retirement Act confers its benefits upon all employees of any
company to which it relates, without regard to distinction be
no

and extends its

tween interstate commerce, intrastate commerce, or activities
which do not constitute commerce at all."
But, the fact that
no

distinction is made between interstate

state

commerce

is not

a

commerce

and intra

valid ground for declaring the Act
that the service of the carrier or of

unconstitutional, provided
employee is an essential and integral part of interstate car
riage.16 The fact that the services of a particular employee
do not, in and of themselves, constitute commerce is immaterial,
so long as those services have some substantial relationship
with interstate commerce.
In Texas & Pacific Railway Co. v.
it
was
insisted
that
the provisions of the Safety Ap
Rigsby17
Act18
a
did
not
confer
pliance
right of action upon an employee
a
violation
of
its provisions unless he was en
injured through
in
interstate commerce. The Court sustained the statute
gaged
the

13

The

Employers' Liability Cases, 207 U. S. 463 (1908).
Dayton Goose Creek Ry. Co. v. U. S., 263 U. S. 456 (1924).
15
Supra note 1, at 834.
16
Supra note 5.
17 241
U. S. 33 (1916).
18 27 stat.
531 (1893), 45 U. S. C. � 1 (1926) ; 32 STAT. 943 (1903), 45
U. S. C. � 8 (1926).
14
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being constitutional, and held its scope to be broad enough
to include all employees thus injured, irrespective of the char
To the
acter of the commerce in which they were engaged.
as

effect is Illinois Central Railroad

same

The First

stitutional in

v.

Behrens.19

Employers' Liability Act20 was held to be uncon
that it imposed a liability upon the carriers in
of their employees, without qualification or re

favor of any
striction as to the business in which the carrier or their em
ployees might be engaged at the time of the injury.21 The

ground is held to nullify this Act.

same

this consideration to be noted: The Court

There
now

is, however,
to place

seems

importance upon the nature of the employees' service but
instead places this emphasis on whether or not that service has
any substantial relationship with the interstate commerce busi

less

ness

of the carrier.22

Of necessity, this Act must fail in validity if it be contended
that it applies to employees having no possible connection with
the interstate business of the carrier.
ever, that
rier" and

a

It is to be

noted, how

fair and reasonable construction of the terms "car

"employee" as used in the Act comprehends only such
as are engaged in interstate commerce or intrastate
commerce which is intertwined therewith, and that "employee"
means one who is engaged in a service having a substantial
relationship to interstate commerce. If this construction is
placed upon the terms "carrier" and "employee" no question
If the terms used, how
as to its constitutionality can arise.
are
to
create
a doubt as to their
ever,
sufficiently ambiguous
then
in
the
court
the
meaning,
performance of its duty must
construe the terms in the light of the Constitution, and give to
them a constitutional interpretation.23
Should there be no
room even for this construction, it would be the duty of the
Supreme Court, when a justi cable issue involving this question
is presented, to hold the Act as being one beyond the delegated
powers of the Legislature.
"carriers"

B. J. L.
"233 U. S. 473

2�32
21

22

23

stat. 232

Supra
Supra
Supra

(1914).
(1902).

note 13.
notes

5, 17, 18, 19.

note 7.
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NOTES

NOTES
AGENCY

�

Joint

Liability of Master and Servant.

That the master is liable

under express directions
a maxim of the law of

civilly for

harm caused

by his

servant

acting

in the scope of the employment 2 has become
Agency. Now the liability of the servant is a

1 or

prerequisite, where the master is to be held liable on the
respondeat superior.3 In such a case, may master and servant
be joined in one action? The question is not new,4 and the decisions are

necessary

doctrine of

not in

harmony.

jointly, master and servant
But, since many courts have under
such circumstances, refused to hold master and servant joint tort-feasors,
a joinder would be improper.
Thus, in Fedden v. Brooklyn Eastern District
Terminal,� the court said: "A master and his servant are not joint tort
feasors, where the master's liability is dependent solely upon the doctrine
Other courts have regarded them as joint tort
of respondeat superior."
feasors.7 However, the weight of authority supports the view that they
Joint tort-feasorship in cases of negligence
are not joint tort-feasors.
necessarily implies a community of interest in the object and purposes
of the undertaking and an equal right to govern and direct the conduct
of each other in respect thereto, and master and servant cannot be said
to engage in a common enterprise because that relation is inconsistent with
It has been assumed that to

sue

them

joint tort-feasors.5

must be shown to be

the relation of master and servant.8

Several strong considerations lend

1

Pollock, Law of Tokts (13th ed. 1929) 77.
Story, Law or Agency (6th ed. 1863) � 308.
3
"Respondeat superior", says Chief Justice Shaw, "is obviously founded in the great
principle of social duty that every man in the management of his own affairs, whether by
himself or by his agents or servants, shall so conduct them as not to injure another; and
if he does not and another thereby sustains damage he shall answer for it." Farwell v.
Boston & Worcester Rr. Co., 4 Met. 49 (Mass. 1842). The master is held liable for injuries
caused by the negligent act of the servant in the scope of the employment, and the better
rule is that he is also liable for the willful torts of the servant committed, of course, in the
Central R. Co. v. Brown, 113 Ga. 414, 38 S.E. 989 (1901).
scope of the employment.
He is liable because the law makes him liable. Mclntyre v. Southern Ry. Co., 131 Fed.
985 (C. C. S. C. 1904).
4
Michael a. Allestree, 2 Lev. 172, 83 Eng. Re. 504 (1666).
6
Johnson -o. Magnuson, 68 111. App. 448 (1897), held that master and servant could
be sued jointly. This doctrine was overruled by Herman Berghoff Brewing Co. v. Przbylski, 82 111. App. 361 (1899), the court saying that "two persons cannot be held to be
joint tort-feasors or joint wrongdoers unless they authorized, or directed, or were jointly
engaged in the commission of the tort or the perpetration of the wrong." This was the
law in Illinois until the Court of Appeals, in Barran v. Adanick, 251 111. App. 481 (1929)
2

re-adopted the doctrine of Johnson v. Magnuson, supra. To the same effect are the cases of
Hobbs j). Hurley, 117 Me. 449, 104 Atl. 815, (1918), and Parsons
Wichell, 59 Mass.
592 (1850). In Gordon v. Cross & Roberts, Inc., 191 N.E. 407 (Mass. 1934), the court
v.

said that there

was no

"For that reason, if
not lie."

joint tort, but that the actual fault was that of the
other existed, � single action against master and

no

6

199 N. Y.

7

W. P. Carmichael Co.

8

Supp.

9

(1923).
v. Miller,

Really, the master is
liable at all, is liable, not

not

a

178 S.W. 976

tort-feasor.

(Tex. 1915).

He is not

a

servant alone.

servant would

See infra note 11.
The master, "if

wrong doer.

as a, joint tort-feasor, but under the doctrine of respondeat
superior, and because the law makes it responsible for the acts of its servants, done in the
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support

this statement.

to

First, judgment in favor of

one

joint tort

Where a master
feasor does not, as a rule, discharge the co-tort-feasor.
is sued jointly with the servant for harm caused by the servant's negligence,
a verdict holding the master and exonerating the servant will' not sustain

judgment in favor of the plaintiff.9 Second, release of either master or
by the party harmed has been held not to release the other,10
while release of one joint tort-feasor releases all the others. Third, there
is no right of contribution between joint wrongdoers, but it is well estab
lished that there is such a right in the case of master and servant.11
a

servant

discharge of its business." French
751, 12 L.R.A. (N.S.) 669 (1907).

v.

Central Construction Co., 76 Ohio St. 509, 81 N.E

"There being no co-operation by the master in the
tortious act of his servant, and since the liability of the master is predicated solely upon
the doctrine of respondeat superior, there is a separate and distinct ground of liability,

incongruous with any theory of his being a joint tort-feasor with his servant." Davis v.
Groner, 98 N. J. L. 192, 121 Atl. 446 (1923).
In Betcher v. McChesney, 255 Pa. 394, 100 Atl. 124 (1917), the court said: "There is
no suggestion in the record that the defendant was
joint tort-feasor with Riveman;
indeed, such suggestion, if advanced, could hardly be expected to meet with acceptance,
inasmuch as it is a fact, insisted upon by the plaintiff and established by the finding of the
jury, that these men stood in the relation of master and servant. Joint tort-feasorship
can only be affirmed when the parties charged have a community of interest in the
object
and purposes of the undertaking and an equal right to direct and govern the movements
a

and conduct of each other in respect thereto. Master and servant cannot be said to be
engaged in a common enterprise, for when they so engage, they cease to stand in that
relation towards each other."
9

In Pangburn

Buick Motor

Co., 211 N.Y. 228, 234, 105 N.E. 423, 425 (1914),
(employer and employee) did not stand on the same
plane of liability as might sometimes happen, where an action had been brought against
two alleged tort-feasors and where a verdict might with entire propriety be rendered
relieving one and holding the other. See notes in (1927) 11 Minn. L.Q. 568; (1927) 36
v.

the court said: "The two defendants

Yale L.J. 1026.
10

Supra

11

"Where

note 9.

damages

have been recovered

judgment against a master for injuries
having contributed, the sum so paid
by the latter may be recovered from the servant." Oceanic Steam Co. v. Compania
Transatlantica Espanola, 134 N. Y. 461, 467, 31 N.E. 987 (1892). Sometimes it has been
said that they cannot be sued jointly because it would deprive the master of his right of
action over against the servant, as there is no right of contribution or indemnity as between
wrong doers.
Campbell v. Portland Sugar Co., 62 Me. 552 (1873) ; Parsons u. Wichell,
The fallacy results from the conception that they cannot be sued jointly
supra note 5.
unless they are joint tort-feasors.
Yet, some courts have undertaken to answer the
contention and have treated master and servant as joint tort-feasors, but regarded the
case as an exception.
In Mayberry v. Northern Pacific R. Co., 100 Minn. 79, 110 N.W.
356 (1907), the court said:
"There is, it is true, a, general rule that the right of contri
bution does not exist as between persons who, by concert of action intentionally commit
the wrong complained of. Where there is no concert of action in the commission of the
wrong, the rule does not apply. In such cases the parties are not in pari delicto as to each
other, and, as between themselves, their rights may be adjusted in accordance with the
principles of law applicable to the relation in fact existing between them. The rule does
not apply to torts which are the result of mere negligence." Again, in
Bailey v. Bussing,
28 Conn 455, 459 (1859), the court said: "If we perceive only a liability in the
eye of the
law, growing out of a mere relation to the perpetrator of the wrong, the maxim of law
that there is no contribution among wrongdoers is not to be applied. Indeed we think this
maxim too much broken in upon at this day to be called with propriety a rule of law
so many exceptions to it, as in the cases of master and servant,
principal and agent
partners, joint operators, carriers and the like."
sustained

by

a

servant's

negligence,

by

a

the master not
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Finally, "a joint tort-feasor is sued not for imputed negligence, but for
his own actual! negligence." 12
A striking objection to a joint action against both master and servant
is that at common law trespass and case could not be joined because the
If the trespass
same judgment could not be entered in the two actions.13
committed at the command of the master, the proper form of action
sue the master would be trespass.
The form of action is the
same if the master participates in the trespass, authorizes, aids, or abets,

was

in which to

or

ratifies it,

or

assents to

it,

if the act done

or

was

a

necessary

or

a

But if the master is sought
natural consequence of the act ordered.14
to be held solely on the principle of respondeat superior, then case is the

appropriate form of action.15
the harm

was

in trespass

or

The servant is liable in

trespass,16 but if

done through his negligence, then he may be held either
in case,17 and if the master is liable in trespass, then the

The same is true if the master is
master and servant may be joined.18
sued on the principle of respondeat superior, and the servant is sued in
case.19

Where the master is liabte

the actions cannot be

only

in

case

and the servant in trespass,

But in

jurisdictions where the common
law forms of action have been abolished, there should be no objection to
a joinder,21 whether the liability of one is by statute and that of the
joined.20

The true answer is found in McNamara v. Chapman, 123 Atl. 229 (N.H. 1923), in
which the court had this to say: "It is to be observed at the outset that in reality the
He is not a wrongdoer. If he were, he could neither
master is not a tort-feasor at all.
claim contribution from

one

jointly liable

as

he was,

nor

indemnity from

one

for whose

acts he must answer, whereas in the present situation he could do either."
n

Fedden

"when

a

v.

Brooklyn Eastern Dist. Terminal,

supra note 6.

party seeks to hold both servant and master in

under the respondeat superioi doctrine, he
the master for his imputed negligence."

sues

a

the servant

The court also said that

negligence action, the latter
for his actual negligence and

v. Hughes, 258 Fed. 512 (App. D.C. 1919).
7Labatt, Master and Servant (1913) p. 7760. The same is true if the master was
present when the act was committed. He is liable because "in reality, as well as in law,
it is his own act, though done through the instrumentality of another." Lisner v. Hughes,
supra note 13, at page 514.
15
Southern Bell Telephone and Telegraph Co. v. Francis, 109 Ala. 224, 19 So. 1 (1896).
16
Burger etal. o. Peerless Lumber and Mfg. Co., 197 Ala. 470, 73 So. 7 (1916); See

"Lisner

14

supra note 15.
17
"From the authorities on
Johnson and Castleman v. Ormsby, 32 Ky. 377 (1834).
the subject it appears that, if the injury was attributable to negligence, though it were
immediate, the party injured has an election, either to treat the negligence of the defendant
as the cause of action, and to declare in case, or to consider the act itself as the injury, and

to declare in

trespass"- Blim

v.

Campbell,

14 Johns. 432

(N.Y. 1817).

where the master could have been held liable in trespass for the act
of the servant at common law, a joint action would lie against them for trespass." Warax
v. Cincinnati, N.O.&T.P. Co., 72 Fed. 637, 646 (C. C. Ky. 1896).
v.

18

"In all

19

Southern Ry. Co. v. Arnold, 162 Ala. 570, 50 So. 293 (1909); Shelby Iron Co., et al
209 Ala. 116, 95 So. 370 (1923).
Knox v. Redwing, 59 F. (2d) 304 (App. D.C. 1932).

cases

Morrow,
20

21

Johnson

the latter

case

v.

Magnuson,

supra note

the court said: "Under

5; Central R. Co. v. Brown, supra note 3. In
rational system of code pleading, we have

our more

abolished the distinction between trespass and trespass on the case; and there is no
why the two should not be joined in one action." See also New Ellerslie Fishing
Club �. Stewart, 123 Ky. Law Rep. 414, 93 S.W. 598 (1906), where the court made a

reason

statement to the

same

effect.
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other by force of the common law.22
Where the common law forms are
in existence, there is no ground on which master and servant may be
joined unless the same form of action will lie against each one. Where

the ancient forms have been abolished, a joinder will promote efficiency
Most courts permit a
economy in the administration of justice.
joinder.23 The Supreme Court of the United States has apparently not
passed directly on the question, but it wouM seem to follow the rule in

and

Wright

v.

Wilcox.2*

language of the court in Barron v. Adanick25 is pertinent:
"Many of the opinions of the courts holding that the master and servant
cannot be joined in an action brought to recover damages for personal
injuries caused by the negligence of the servant, in our opinion indulge
in puzzling refinements, theorizing, and metaphysical discussions,26 apparThe

22

Mayberry

upon the

arises at

same

v.

Northern P. R. Co., supra note 11 ; "So long as the liability is identical,
facts, it is of no material consequence that the liability of one

statement of

law and that of the other under the statute

imposing liability upon the
joined in an
action by a fellow servant. Charman v. Lake Erie & W. R. Co., 105 Fed. 449 (C. C. Ind.
1900); Hough v. Southern R. Co., 144 N. C. 692, 57 S.E. 469 (1907). Hinds v. Harbou,
58 Ind. 121 (1877); Southern Ry. Co. �. Miller, 1 Ga. App. 616, 57 S.E. 1090 (1907),
aff'd. in 217 TJ. S. 209 (1910). Contra: Helms v. Northern P. R. Co., 120 Fed. 389 (C. C.
Minn. 1903), which involves the same statute as that in Mayberry v. Northern P. R. Co.,
supra note 11. The weight of authority seems to be in accordance with the Mayberry
case. See note in 12 L.R.A. (N.S.) 675.
23
Wright v. Wilcox, 19 Wend. 343 (N.Y. 1838). Cowen, J., said: "In a case of strict
negligence by a servant while employed in the service of his master, I see no reason why
an action will not lie against both jointly.
They are both guilty of the same negligence,
at the same time, and under the same circumstances; the servant in fact, and the master
constructively by the servant, his agent." This statement is obiter dictum, the case
holding that master and servant cannot be joined when the injury was caused by the
willful act of the servant. Subsequent cases, adopting the dictum as the correct statement
of the law, have enlarged it as to overrule the decision in the case and hold that they may
be joined even though the wrongful act was willfully done. See also Central R. Co. *.
common

master for the

Brown,

negligence

of the servants."

So,

master and servant have been

supra note 3.

24

Supra note 23. See Chesapeake & O. R. Co. v. Dixon, 179 TJ. S. 131 (1900) ; Alabama
G. S. R. Co. v. Thompson, 200 U. S. 206 (1906).
Contra: Warax
Cincinnati,
N. O. & T. P. R. Co., supra note 18, where the court adopted the view of Parsons v.
Winchell, supra note 5. In Barran v. Adanick, supra note 5, after reviewing the authorities,
v.

the court said: "a great many of the decisions follow the Warax case but we think this
has not been done since the decision by the Supreme Court in 200 TJ. S. 206."
If the law of the state permits the plaintiff to join master and servant, he may join
them even though his only purpose in doing so were to prevent removal to the federal
courts.
Chicago, Rock Island and Pacific Ry. Co. o. Dowell, 229 TJ. S. 102 (1913). And
the case will not be removed to the federal courts unless the petitioner both alleges and
proves that

establish

a

joinder was made in bad faith. The fact that plaintiff's pleading does not
joint cause of action is not enough. Alabama Great Southern Ry. Co. v.

The federal courts will follow the state law unless the case
Thompson, supra.
was originally brought in the federal court.
Chicago R. I. & Pac. Ry. v. Schwyhart, 227
TJ. S. 184 (1913).
25
Supra note 5, at 496.
26
In the Warax case, supra note 18, the court, after citing cases from New
Hampshire,
Maine and Ohio, in which joinder had not been allowed, said: "It does not explain
away
the effect of the decisions above quoted, to say that they merely went to the question of
whether

case with an action for
trespass, because under
and trespass could be united in one action and
the distinction between forms of actions had been abolished."
In said cases the court

the

you

could unite

an

action

on

procedure in nearly all of them,

the

case
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ently losing sight of the practical situation, which is the administration
We perceive no reason why the admin
of justice between the parties.
istration of justice will not be advanced by determining the controversy
in

one

action."
J. I. S.

PRIVILEGED COMMUNICATIONS� Nurses.
From time to time the

question has arisen whether or not the testimony
privilege from testifying which is usually
extended to physicians and surgeons in regard to confidential communica
tions between them and their patients.
As a prelude to a discussion of this question we might briefly consider
the nature of the privilege of the physician or surgeon and his patient,
for a nurse's testimony is usually objected to upon the ground that a
nurse is within this relation, or, as we shall see later, upon the ground
that the nurse is an agent of the physician or surgeon.
At common law the legal privilege of physician and patient did not
exist, and the claim of a breach of professional honor was not heard by
the courts when the matter of justice was involved.1
Led by New York
in 1828 many of the states of the Union have established, by statute, a
privilege between the physician and his patient.2 The statutes of the
various jurisdictions relating to privileged communications between physi
cians and surgeons and their patients differ somewhat in their phraseology,
and the question as to what practitioners are included within the privilege
of the statute is therefore dependent to a great extent on the wording
of the particular statute.
It has been argued that to establish the privilege for communication
it seems to be necessary that the following questions should be answered
affirmatively: Does the communication originate in a confidence? Is the
inviolability of that confidence vital to the due attainment of the purposes
of the relation of physician and patient?
Is the relation one that should
be fostered?
Is the expected injury to the relation, through disclosure,
A negative answer to
greater than the expected benefit to justice? 3
anyone of these would leave the privilege without support, except for its
of

a nurse

is to be included in the

statutory sanction.
The weight of authority in this country seems to be that, in the
absence of express statutory provisions specifically forbidding a nurse from
compulsory disclosure, if otherwise competent as a witness, there is no
This consensus of judicial opinion would
ground for such exclusion.
seem to be founded on sound principles when measured by the questions

argued either that there would not be right to contribution if they were jointly sued
that they were not joint tort-feasors and hence not to be sued jointly.
1

"If a surgeon was voluntarily to reveal these secrets, to be sure, he would be guilty
breach of honor and of great indiscretion; but to give that information in a court of
justice, which by the law of the land he is bound to do, will never be imputed to him as
of

a

indiscretion whatever." Duchess of Kingston's Trial,
Jones, Commentaries (2d. ed. 1926) � 2183.
2
5 Wigmore, Evidence (2d. ed. 1923) � 2380.

any

5

3

Id. at

�

2285.

20 How. St. Tr. 573

(1776)
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above
of

a

suggested.

We may seriously question the confidential character
even where it is to a physician in his pro
much less where it has been made to a nurse in the

communication made

fessional

capacity

her administrations.
It would seem too, that the injury to
justice by the supression of the facts of corporal injury or disease is
a hundredfold greater than any injury which might be done by disclosure.4
Of the kinds of ailments that are commonly claimed as the subject of
the privilege, there is seldom an instance where it would not be ludicrous
to suggest that the party cared at the time to preserve the knowledge of
On the contrary, it would seem
it from any person but the physician.
to be a matter of common knowledge that individuals are altogether too
prone to disseminate information concerning the seriousness and duration
course

of

of their ailments

or

sickness.

scarcely be conceived that people would be deterred from
seeking the advice and help of physicians because of the possibility of
The necessity of immediate medical assistance is
disclosure in court.
hardly to be weighed by the possibility of its being disclosed to a court
in future litigation.
Could it be said that individuals would look with
guarded suspicion on the nursing assistance given by a nurse because
It

can

of the fear that

such

nurse

would later reveal the condition

of

their

justice? The courts think not. The logic of this
argument can be found by comparing, in the case of physicians, the
volume of business done by physicians and surgeons before such privilege
existed with such practice after the privilege was established.
The courts have held that, while such statutes should be liberally
construed, as between physician and patient, their necessary tendency is
to prevent a full disclosure of the truth, and for that reason they are
to be strictly construed, and limited to cases falling within the principles
upon which they are based.5
Where the court had before it the question of admissibility of the
testimony of a nurse who had assisted a physician, in holding that it was
prejudicial error to exclude the testimony of the nurse, inter alia, it said:
"If public policy demands that the privilege of the physician and surgeon
should be extended to nurses and other attendants who are neither physi
cians nor surgeons, the change should be made by the legislature, not by
judicial construction." 6
The same premises seem to have guided the New York court in
Howe v. Regensburg,6(*> where it was held that the extent to which the
privilege can be said to exist, must find its support in statutory enactment,
and regardless of the grounds to be urged either for' or against the
privilege, there was no good reason for extending it by implication or
health in

a

court of

construction.7
4
"Nine-tenths of the litigation in which the privilege is invoked consist of actions
policies of life insurance, where the deceased's misrepresentations of his health are
involved; actions of corporal injuries, where the extent of the plaintiff's injury is at issue
and testamentary actions, where the testator's mental capacity is disputed." Id. at
� 2380.
5
Southwest Metals Co. v. Gomez, 4 F. (2d) 215 (C. C. A. 9th, 1925).

on

6

Ibid.

6

(a) 132 N. Y. Supp. 837 (1911).

7

The question in this case was whether or not the privilege should be extended to a
dentist. Other cases excluding dentists from the privilege are: People v. De France
104 Mich. 563, 62 N. W. 709 (1895) ; State v. Fisher, 119 Mo. 344, 24 S. W. 167

(1893).
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protected is that only which is given

professional physician during

a

consultation with

a

view to

a

to

a

curative

treatment; for it is that relation only which the statutes desire to facilitate.
Hence, the person consulted must be a professional physician.8
A strict construction of the Wisconsin statute granting immunity
from testifying to physicians and surgeons was held not to bar an interne,
nurse, or other attendants because they are not legally admitted to
practice and are not physicians within the meaning of the statute.9
In construing the statute of North Dakota, which provides: "A physi
cian or surgeon cannot without the consent of his patient, be examined
as to any information acquired in attending the patient which was neces
10
The Supreme
sary to enable him to prescribe or act for the patient."
that
unless
it
could
be
that a nurse
of
that
state
has
shown
Court
held,11
was acting as an agent or actual assistant of the physician treating the
patient, her testimony was not to be excluded. In this case the court
considered the relation of the nurse and the physician to be a question
of fact, to be raised by objection to each interrogatory propounded to the
witness, whereupon the court could determine whether or not that informa
tion was acquired by the nurse while assisting the physician, and hence

a

could be said to be his agent.
Although at the time their

statute was passed the profession of
extremely rare, the courts of Nebraska
are loathe to extend the privilege of immunity where the legislature has
not seen fit to include such persons within the privileged class, and there
fore a nurse, merely as such, is not within the privileged class.12
While recognizing that some jurisdictions hold that the testimony
of a nurse is to be included in the privilege of confidential communications,
the courts of Ohio have held 13 that there is no question but that a public
health nurse was not a physician, and as she was not named in the
statute relating to privileged communications, her testimony was not within
the privileged class, and have distinguished the cases holding to the con
trary by attributing such holdings to the provisions of some local statute.
In Hobbs v. Hullman,131-*) a case which was decided after an amendment
to the statute prohibiting physicians from making disclosure of confidential
communications, which extended such incompetency to professional and
registered nurses,14 it was held that an attending nurse, not registered or
professional, could properly give testimony of conversations between the
doctor and a patient as to the patient's condition and its cause.
In 1930 the Supreme Court of Mississippi, having before it the question
of admissibility of the testimony of a hospital nurse, held that the statute 15
making all communications made to a physician or surgeon by a patient
under his charge or one seeking professional advice privileged, did not

graduate

8

5

or

registered

nurse

was

2, at � 2382.
Metro. Life Ins. Co., 210 N. W. 829 (Wis. 1926).
N. D. Comp. Laws Ann. (1913) � 7923.
11
Meyer v. Russell, 55 N. D. 546, 214 N. W. 857 (1926).
12
Culver v. Union Pac. Rwy Co., 112 Neb. 441, 199 N. W. 794 (1924).
"Wills v. Nat'l Life & Acc. Ins. Co., 28 Ohio App. 497, 162 N. E. 822 (1928).
13 <a>
171 N. Y. Supp. 390 (1918); later appeal, 177 N. Y. Supp. 917 (1919).
"Homnyack v. Prudential Ins. Co., 194 N. Y. 456, 87 N. E. 769 (1909).

Jones,

'Borosich

op. cit. supra note

v.

10

16

Miss. Code Ann. (1930)

�

1536.
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extend to nurses; and that since the statute was in derogation of the com
mon law, it must be strictly construed so as to limit the privilege to the

parties named therein.16
As with the other privileges, however, the privilege forbids compulsory
disclosure by that person only to whom the confidential communication was
It, therefore, does

extended.

not

exempt

a

third person overhearing the

testifying to it, except so far as the third person is an
agent of the physician, and the authorities which have held that the testi
mony of a nurse is incompetent as being privileged have based their rulings
either upon the express provisions of a statute, as in New York and
Arkansas,17 or upon the theory that the nurse was an agent of the
physician.18
Of course where the competency of such testimony is determined by a
specific statutory provision, there is no ground left for discussion. With
respect to the agency theory, however, the courts have held that statutes
which exclude physicians and surgeons from testifying have been held to
include necessary intermediaries, whose intervention was necessary to
enable the physician to obtain information essential to the performance of
his duty, such as an assistant nurse or agent of the physician or surgeon.
In Meyer v. Russell,19 after discussing the competency of the testi
communication from

mony of

a

nurse, the court goes

on

to say :

"A different rule

prevails where the nurse acts as one of the agents
or assistants of the physician in charge.
A nurse is often necessarily
present at conversations between the patient and the doctor with respect to
the ailment or the condition of the patient, and little good would be sub
served if the lips of the doctors might be sealed by the statute as to such
but the nurse or attendant might freely testify to all
conversations,
that was said and everything that was done."
A nurse, employed by the attending physician who treated a patient
for injuries, was held not to be qualified to testify because her information
and knowledge was gained by being present and assisting the physician in
the treatment of the injury and hearing the communications from the
patient to the physician, and because her knowledge was a part of the
In rendering this decision,20 the
knowledge of the physician himself.
.

16

Goodman

excluded in this

v.

.

.

Lang,

case was

158 Miss. 204, 130 So. 50

whether

or

not the

when he
17

18
19

was brought into the hospital.
Supra note 14.
Infra note 20.
Supra note 1 1
Mississippi Power & Light Co.

(1930). The testimony sought to be
patient was under the influence of liquor

.

20

Where the court said:

v.

Jordan,

164 Miss.

"We have heretofore held that

174, 143 So. 483, (1932).
is not

a privileged witness
and learns in her contact with patients, or as to communications made
to her by patients; but we think that where information and knowledge of a nurse are
gained by being present and assisting a physician in treatment and hearing communi
as

to what she

sees

cations between the
for the

reason

a nurse

physician and patient, then her testimony would be incompetent,
a part of the knowledge of the physician himself.

that it is

A physician, in many cases, must have the assistance of a nurse or another physician
where the work must be done quickly and skillfully, and to permit a nurse, under such
circumstances, to testify as to all facts or communications made to the physician
the

by

patient, would be to annul the statute. As to all
physician, a nurse is a competent witness."

matters learned when not

assisting

the

NOTES

Supreme Court of Mississippi took care to
previous ruling in the

consistent with its
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state that its views

of Goodman

were

not in

Lang.21
As discussed above the confidence which is to be protected is that only
which extends to a physician or surgeon in his professional capacity, and
the courts have not seen fit to extend it to include those who might inferentially be held close to the medical profession.22 The gist of such decisions
is based upon the doctrine already expressed and discussed, that the
privilege was only granted by statute and was not to be extended by
implication or judicial construction.
If we may draw a general rule from the foregoing, we might with
some confidence say, that the testimony of a nurse, where it is not barred
by express statutory provisions, is not to be included in the privilege ex
tended to physicians and surgeons, except in the situations where the nurse
is actually an agent of the physician.
case

v.

L. M. T.

RULE AGAINST PERPETUITIES�As Found to

Operate

in the United

States.*
Since the Rule against Perpetuities, as stated above, is not created
by statute, but rather is judge-made law, it became part of that common
law of England which was carried to all the English colonies where the
principles of the common law prevail. In the absence of statute, then,
the Rule against Perpetuities, as adopted and developed in England as
indicated thus far in this treatise was adopted throughout the United
States in its modern English form.
It shall be our purpose next to treat
of the American cases which, down to the present day, have dealt with
the Rule, in order that we may search out our own interpretation of the
Rule against Perpetuities.
As early as 1813, the term of twenty-one years was recognized in
the United States by Judge Story in Barnitz's Lessee v. Casey 29 as the
limit of the Rule against Perpetuities, and the doctrine has been accepted
�

�

since.

The Court had before it the

in fee of

certain

of

case

of

a

devise to John McConnell

and if he should die before

reaching the
issue, then the estate should go to
John B. Hammond, his heirs and assigns forever; and if John B. Hammond
should die, before arriving at the age of twenty-one years, and without issue,
that parcel which was devised to him should go to John McConnell upon the
death of John B. Hammond; and if both of these Johns, testatrix's grandage of

21

a

twenty-one

Supra

parcel

land,

years, and without

note 16.

22

Persons not held to be within the term "physician": (physician licensed in another
state, but not in Colorado) Head Camp, P. J. W. W. v. Loeher, 17 Colo. App. 247, 68 Pac. 136
(1902); Colo. Springs Rwy. Co. v. Fogelsang, 42 Colo. 341, 94 Pac. 356 (1908); (person
in attendance in physician's office during his absence, visit not made on basis of prescrip

tion) Kendall

v. Grey, 2 Hill. 300 (N. Y. 1859) ; (osteopath) Hayden v. State, 81 Miss.
291, 33 So. 653 (1903); (chiropracters) Kress v. Sharp, 156 Miss. 693, 126 So. 650 (1930);
(druggist) Brown v. Hannibal R. Co., 66 Mo. 588 (1877); (dentists) see note 7, supra;
(veterinary surgeon) Hendershot v. West TJ. Tel. Co., 106 Iowa 529, 76 N. W. 828 (1898) ;
(orthopedist) William Laurie Co. v. McCullough, 174 Ind. 477, 90 N. E. 1014 (1910).
*Part one appeared in (November, 1934) 23 Georgetown Law Journal 105.

28

7 Cranch 456

(1813).
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sons, die under age, without issue, then all that part given to John McCon
nell to go to her brother,30 Charles Barnitz, his heirs and assigns forever.
John McConnell arrived at the full age of twenty-one, married, had issue,
and died without leaving any surviving issue.
John B. Hammond died

under age after John

McConnell, and without issue.
by the arrival of John McConnell at the age of
twenty-one years, all the estates devised to him immediately became abso
lute estates in fee simple. Upon his death, they passed to the half brother,
John B. Hammond; and upon his death, to Hammond's heirs at law. As to
this land, then, the lessors of the plaintiff, who are children and heirs of
Charles Barnitz, had not sufficient title.
The executory devise over to
John McConnell, if John B. Hammond died under age without issue, was
held not void, for it must have happened within twenty-one years. The con
tingency, then, was not too remote, for if he had attained his full age, the
estate would have vested absolutely.
As to the nature of an executory devise in its transmissibility to heirs,
where the devisee dies before the happening of the contingency, the Court
said, "at common law, contingent remainders and executory devises are
transmissible to the heirs of a party to whom they are limited, if he
The Court held that

chance to die before the

contingency happens. In such case, however, it does
absolutely in the first heir, so as, upon his death, to carry it to
his heir-at-law, who is not heir-at-law of the first devisee, but it devolves
from heir to heir, and vests absolutely in him only who can make himself
heir to the first devisee, at the time when the contingency happens, and
the executory devise falls into possession."
The Statute of Maryland does not, as contended, the Court held, change
the rule of common law in this respect and make the death of the intestate
the point of time from which the descent and heirship are in every case to
be traced. "By the common law, a descent from brother to brother is held
to be an immediate descent, and not from or through the parents; and the
express provision of the statute of Maryland as to estates of purchase,
necessarily involves the same conclusion; and the same may be declared of
not vest

a

descent from

a

The result

entitled,

as

child to

was

a

parent, under the

same

statute."

that the lessors of

heirs of John

McConnell,

the plaintiff were found to be
at the happening of the contingency

�

the death of John B.

Hammond, under age, and without issue to one
moiety of certain lands, and to the residuary estates as tenants in common
with the heirs of John B. Hammond.
But as to the land specifically
�

devised to John B. Hammond in fee with

a

limitation

over

to his father in

fee, that limitation was good as an executory devise, and, since it took
effect, the lessors of the plaintiff could not claim title thereto. Nor could
they claim to the portion of the lands of which John McConnell had an
absolute vested fee at the time of his decease.
The very lenient

charitable trusts

upon to render the

wherein

one

mainder of

a

disposition of the Supreme Court toward charities and

was

manifested in another

opinion, namely,

case

in which

that of Vidal

Story

was

called

Girard's Executors,31
Girard, a resident of Philadelphia, left the residue and re
rich estate to the Mayor, Alderman, Citizens of
Philadelphia,

30

Rather he

31

2 How. 127

was

v.

the brother of Daniel Barnitz, her deceased husband.

(1844).
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and assigns, in trust for the erection of a college and the
thereof, to provide for poor white male orphan children, their
education and training.
The Supreme Court recognized and confirmed the decision of the
32 in
Supreme Court of Pennsylvania in the case of Zimmerman v. Andres

their

successors

maintenance

which it had been held "That the conservative provisions of the Statute of
43 Elizabeth, chap. 4, have been in force in Pennsylvania by common usage
and constitutional recognition, and not only these but the more extensive

chancery supported before that statute and
distinguished the case at bar from that of
the Trustees of the Philadelphia Baptist Association v. Hart's Executors,33
in which the beneficiaries were also uncertain and indefinite, and pointed
range of charitable uses which

Then the Court

beyond it."

out that

the

devise there

had

been

held

invalid because there

was

a

donation to trustees incapable of taking, as well as uncertain and indefinite
beneficiaries. It was pointed out that the Hart case, declared distinguish
able, had been decided upon an imperfect survey of the early English

authorities, and upon the theory that the English law of charitable uses
which, it was admitted, would sustain the bequest had its origin in the
Statute of Elizabeth, which had been repealed in Virginia, the situs of
the Hart case. That theory has since been shown to be erroneous.
In conclusion, Story quoted with approval Witman v. Lex,3i in which
the court had

said:

in

or

esse

or

not,

"It is immaterial

whether the

legatees

whether the person to take be
were, at the time of the bequest,

corporation capable of taking, or not; or how uncertain the objects may
be, provided there be a discretionary power vested anywhere over the
application of the testator's bounty to those objects; or whether their
If the intention sufficiently
corporate designation has been mistaken.
appears on the bequest, it would be held valid."
Similarly, the Supreme Court in Russell v. Allen35 reviewed the
authorities and presented as the accepted doctrine that trusts for public
charitable purposes are good and are upheld under circumstances under
which private trusts would fail.
In this case, Russell, of St. Louis, "for
the purpose of founding an institution for the education of youth in St.
Louis County, Missouri," granted lands and personal property in Arkansas
a

and his successors, in trust "for the use and benefit of the
St. Louis, Missouri," with direction to the grantee
to sell them, and to account for and pay over the proceeds "to Thomas
to Horner

Russell Institute of

Allen, President of the Board of Trustees of the said Russell Institute of
Louis, Missouri," whose receipt should be a full discharge to the
grantee. The Court held the gift valid as against the donor's heirs at
law and next of kin, remarking that whenever an institute for the educa
tion of youth in St. Louis shall have been incorporated and shall claim
the property, it would then be a matter for judicial determination in the
The gift
proper tribunal whether it meets the requirements of the gift.
was good, then, although the institution was neither established nor incor
porated in the lifetime of the donor or of Allen.
St.

32

6 W. & S. 218

33

4 Wheat. 1

34

36

(Pa. 1843).
(1819).
17 S. & R. 88 (Pa. 1827).
107 U. S. 163

(1833).
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case cited with approval
Vidal v. Girard,3G and
Washington Hospital ,36 (a) among other cases, and speaking gen
erally of charitable gifts said: "Being for objects of permanent interest
and benefit to the public, they may be perpetual in their duration, and
are not within the rule against perpetuities; and the instruments creating
them should be so construed as to give them effect if possible, and to carry
out the general intention of the donor, when clearly manifested, even
if the particular form or manner pointed out by him cannot be followed.
They may, and indeed must, be for the benefit of an indefinite number
of persons; for if all the beneficiaries are personally designated, the trust
lacks the essential element of indefiniteness, which is one characteristic
of a legal charity.
"The objection to the validity of the gift before us, as tending to
create a perpetuity, is fully met by the cases of
and Ould v. Wash
ington Hospital, which clearly show that a gift in trust for a charity
not existing at the date of the gift, and the beginning of whose existence
is uncertain, or which is to take effect upon a contingency that may possi
bly not happen within a life or lives in being and 21 years afterwards,
is valid, provided there is no gift of the property meanwhile to or for
the benefit of any private corporation of person.
Those cases are in
accord with English decisions of the highest authority."
If the court can see an intention to make an unconditional gift to
charity and it is stated the court is very keen-sighted to discover this
intention 37
"then the gift will be regarded as immediate, not subject to
any condition precedent, and therefore not within the scope of the Rule
against Perpetuities. The mode pointed out by the testator is only one
way, though the preferable way, of carrying out the charitable purpose;
and if it can not, with regard to the general charitable intention, be
carried out in that way, it will be carried out by cy pres.
Thus while
the court will allow the fund to be transferred to a corporation not in
existence at the time of the gift, if such corporation is constituted in
a reasonable time, it will not recognize the right of such non-existent
corporation to keep the fund locked up until such time as it may please
itself to be incorporated. The formation of the corporation is not a condi
tion precedent to the charitable trust, and therefore the trust is not
too remote.
The cases where charitable gifts to non-existent corporations

The Court in this

Ould

v.

.

.

.

�

�

or

societies have been sustained

are

numerous."

As to future interests in any instrument which are avoided by the
Rule against Perpetuities, it is the settled rule that the prior interests
become what they would have been had the limitation of the future

This is exemplified in the case
Square Church v. Grant,36 in which a limitation, by way of
executory devise, which may possibly not take effect within the term
of a life or lives in being at the death of the testator, and twenty-one years
(adding, in case of a child then en ventre sa mere, about nine months)
afterwards, is void, as too remote, and tending to create a perpetuity. The

estates been omitted from the instrument.

of Brattle

36

Supra

38

<a) 95 U. S. 303 (1877).
Gray, � 607.

37
38

note 31.

3 Gray 142

(Mass. 1855).
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devise, therefore, subject
remoteness, vested

an

to

a

conditional limitation which

was

void for

absolute estate in the first taker.

A house and land had been devised to the deacons of the Church of

Street, Boston, and their successors forever, "upon
limitation, that is to say, that the minister or
eldest minister of said church shall constantly reside and dwell in said
house during such time as he is minister of said church; and in case the
same is not improved for this use only, I then declare the bequest to
be void and of no force, and order that said house and land then revert
to my estate, and I give the same to my nephew, John Hancock, Esq.,
Christ

tl?is

in

Brattle

express condition and

and to his heirs forever."
The court decided that the gift over to John Hancock was an executory
devise, void for remoteness; and that the estate, upon breach of the pre
scribed condition, would not pass to John Hancock and his heirs by virtue
of the residuary clause, nor would it vest in the heirs-at-law of the testatrix.
But being an estate in fee in the deacons and their successors and the
gift over being void, as contrary to the policy of the law, by reason of
violating the Rule against Perpetuities, the title became absolute, as a
vested remainder in fee, after the decease of the mother of the testatrix,
in the deacons and their successors, and they held it in fee simple, free
from the divesting limitation.
The court cited the case of Cadell v. Palmer ,38 (a) and other authorities
for the proposition that "it has long been the settled rule in England,
and adopted as part of the common law of this Commonwealth, that all
limitations, by way of executory devise, which may not take effect within
the term of a life or lives in being at the death of the testator, and
twenty-one years afterward, as a term in gross, or, in case of a child
en ventre sa mere, twenty-one years and nine months, are void as too
remote, and tending to create perpetuities." And further: "In the applica
tion of this rule, in order to test the legality of a limitation, it is not
sufficient that it be capable of taking effect within the prescribed period;
it must be so framed as ex necessitate to take effect, if at all, within that
time. If, therefore, a limitation is made to depend upon an event which
may happen immediately after the death of the testator, but which may
not occur until after a lapse of the prescribed period, the limitation
is void.
The object of the rule is to prevent any limitation which may
restrain the alienation of property beyond the precise period within which
it must by law take effect.
If the event upon which the limitation over
is to take effect may, by possibility, not occur within the allowed period,
the executory devise is too remote, and can not take effect."
By way of dictum in Brattle Square Church v. Grant,39 Justice
Bigelow remarked, when speaking of the right or possibility of reverter
vested in the grantor, "Such an interest or right in the grantor, as it does
not arise and take effect upon a future uncertain or remote contingency,
is not liable to the objection of violating the rule against perpetuities,
in the same degree with other conditional and contingent interests in real
estate of an executory character."
Gray thinks this view erroneous,39(a)

38

39
39

(�) 1 Clark & F 372 (1833).

Supra note 38.
(a) Gray, �� 305-312.
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to admit that such possibility of reverter upon breach
subsequent is not within the Rule against Perpetuities.
In direct point with Bigelow's dictum is the decision in First Universalist Society v. Boland,40 another Massachusetts case, wherein the
court cited additional authority for the very proposition which Gray pro
tests, and concluded: "If there is any distinction in this respect between
such possibility of reverter (referring to possibility of reverter upon breach
of a condition subsequent) 41 and that which arises upon the determination
But they
of a qualified fee, it would seem to be in favor of the latter.
should be governed by the same rule. If one is not held void for remote
The very many cases cited in Gray's Rule
ness, the other should not be.
against Perpetuities 305-312, show conclusively that the general under
standing of courts and of the profession in America has been that the
rule as to remoteness does not apply; though the learned author thinks
this view erroneous in principle."
In this case, real estate had been conveyed by Clark to the plaintiff
Society, "to have and to hold to the said First Universalist Society, so
long as said real estate shall be by said Society or its assigns, devoted
to the uses, interest and support of those doctrines of the Christian religion
and when said real estate shall
embraced in the confession of faith, etc.
by said society or its assigns be diverted from the uses, interests, and
support aforesaid to any other interests, uses, or purposes than as afore
said, then the title of said society or its assigns in the same shall forever
cease, and be forever vested in the following named persons," among
whom was designated the grantor.
The court held that the Society received a descendible fee, a determin
able, qualified fee, upon limitation, which is characterized by the fact that
when the event happens which is to exhaust the grant, nothing then can
extend or continue the title of the Society which had the estate upon
limitation. So, although the limitation attempted over was void for remote
ness, violating the Rule against Perpetuities, there remained a possibility
of reverter in the grantor, Clark.
The estate of the Society consequently
ended immediately upon the Society ceasing to use the land for religious
purposes; the Society having imperfect title, could not thereafter tender
a valid deed to the defendant here, and its bill for specific performance

but he is

compelled

of condition

.

.

.

dismissed.

was

That the Rule

against Perpetuities has not been applied in this country
possibility of reverter after a determinable fee is likewise ruled in
Hopkins v. Grimshaw,42 a case arising in the District of Columbia and
carried to the United States Supreme Court.
The opinion of that Court
is also authority for the proposition that in the case of a conveyance
in trust, the trust resulting to the grantor or his heirs upon the failure
of the trust named, though dependent upon a contingency which may not
happen within the period prescribed by the Rule against Perpetuities, is

to

a

'not invalid under the Rule.43

sons

By deed, Forrest conveyed certain land in Washington to three per
as "trustees for the Union Beneficial Society of
Washington City,"

40

1 55 Mass. 171

41

Parenthetical insertion by the author.
165 TJ. S. 342 (1897).

42
43

(1892).

Tiffany, Real Property (Eng. ed. 1920) � 155.
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not

incorporated but formed

for the mutual aid of its members when sick

and for their burial when dead, to have and to hold to the trustees "and
their successors in office forever, for the sole use and benefit of the Union
Beneficial Society of the City of Washington as aforesaid, for a burial
ground, and for no other purpose whatever." By order of the Board of
Health, the land was ceased to be used as burial ground, the bodies interred
The Society having
there were exhumed and removed to other cemeteries.
been dissolved and become extinct, one of the heirs of Forrest, together
with the heirs of the trustees, conveyed their interests to the defendant
Grimshaw. The other heirs of Forrest, grantor, brought a bill in equity
to enforce a trust resulting in them.
The grant here is identical with that in First Universalist Society v.
Boland, except that here the Society, the grantees, did not voluntarily
cease to use the property for the purposes indicated.
However, the Court
decided that that did not affect the limitation ; that the grantor had a right
to limit the use to which the property was to be put, and that when it
was no longer so used for that purpose, the grant would exhaust itself.
Further, the trustees named in the deed took the legal estate in fee, assum
ing the deed to be in the nature of a valid dedication for a pious and
charitable

and the Court assumed this to be most favorable toward
The trustees having the legal estate, the equitable estate

use

�

the defendant.
in fee

in the heirs

(and the grantor) from the beginning and remained
Consequently, the trust having come to an end, upon the
cessation of the Society to use the land for burial purposes, and the
Society having been dissolved, the trustees yet held the legal estate in
fee subject to a resulting trust to the grantor's heirs.
And when the
trustees died, the legal estate they so held passed to their heirs, and
by
the latter's deeds to the defendant, yet, still charged with this resulting
was

in them.

trust.
The

gift itself, the Court found, would not have been subject to the
against Perpetuities, had it been to charity with no intervening
gift to or for the benefit of a private person. Likewise, it did not violate
Rule

the Rule in this
there

was

a

case

when there

resulting

trust.

was

no

limitation

"When there is

no

over

in the grant, for

limitation over," the

Court said, "in the grant or devise, and the grantor
either, claim the estate, not under the grant or

or devisor, or the
devise, but because,
by reason of the failure thereof, the estate, legal or equitable, as the
case may be, reverts or results to him or
them, then the rule against
It has been held, both in this country
perpetuities is inapplicable.
and in England, that upon the failure of the trust declared in the
deed,
although depending upon a contingency which might not happen within
the period prescribed by the rule against perpetuities, the
resulting trust
to the grantor and his heirs is not invalidated by the rule."

heirs of

...

It is now a well-settled rule that the question of remoteness is tc
be determined from the time of the testator's death, and not as of the

time of his will.
to

or

divided

And when words in

among

estate, those words

are

remaindermen

a

at

will direct land to be conveyed
expiration of a particular

the

to be

presumed, unless clearly controlled by other
beginning of enjoyment by remaindermen, and

provisions,

to relate to the

not to the

vesting of the title in them.

This is well illustrated in the
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Supreme Court in Mc Arthur v. Scott
showing the view of that Court that a provision in a will is prima facie
regarded as conferring a vested and not a contingent interest, not as
creating an executory interest but rather a present one with possession
decision of the

United

States

thereunder deferred.45
In that case, McArthur, a citizen of Ohio, devised lands in that State
to his three executors in fee in trust, to pay the income to his children

and

grandchildren until the youngest grandchild who should live

to

be

twenty-one years of age should reach that age, and then to convey the
remainder to his grandchildren in equal share in fee, and in like manner

personal property should "at the same time be equally divided among
said grandchildren, share and share alike, per capita; and if any
grandchild should have died before the final division, leaving children,
they should take and receive per stirpes the share of their parent if the
parent were then living."
The Court held that all the grandchildren took equitable vested re
mainders, opening to let in those born after the testator's death, and
subject to be divested only as to any grandchild who died before the
expiration of the particular estate leaving issue, by an executory devise
over to such issue.
The Court followed here the rule, long recognized
by the courts of England and America, that estates, legal or equitable,
given by will, should always be regarded as vesting immediately, unless
the testator by very clear words has manifested an intention that they
should be contingent upon a future event.
The estate here could not come within the common law Rule against
as the youngest grandchild must
Perpetuities, the Court concluded, ".
be in being in the lifetime of his parent, and that parent was born in
the testator's lifetime, the devise to the grandchildren, and even the devise
over, upon the arrival of the youngest grandchild at twenty-one years of
age, to the children of any grandchild deceased before that time, must
necessarily take effect, as to every devisee, within a life or lives in being
and twenty-one years afterwards, and therefore do not violate the rule
of the common law."
Not only was the devise to grandchildren, imme
diate issue of persons in being at the making of the will, not prohibited
by the Ohio statute, but also, the Court added, "even under the English
rule, the executory devise over of the shares of deceased grandchildren
to their children, if void for remoteness, would not defeat the previous
valid devise of a vested remainder to the grandchildren, nor alter the
share which each living grandchild would take."
The object of the Rule against Perpetuities, it has been shown, is
to confine the vesting of contingent estates to a short period after their
creation ; and if it is certain when the estate is created that the contingentevent must happen within the required time, it seems a needless interfer
ence with the testamentary power
to use the words of Gray 46
to say
that the estate is bad, because, at some time, before the estate was created
and when its existence was entirely in the control of the testator, it was
not certain that the contingent event would happen within the required
the
my

.

�

44

113 U. S. 340

46

Tiffany,

46

Gray, �

(1885).

op. cit. supra note

231.

43,

�

141.

.

�

NOTES
time.

He

who reach

gives as an example a devise of land to those children of A.
twenty-five. If the testator dies before A. the gift is too

remote, because A. may have
dies before the testator, there
it must take
these

can

effect, if

at

a

child born after the testator; but if A.
be no objection to the devise, because

can

all, in the lives of A's children, and

be born after the testator's death.
at which to

death, then, is the true period
provisions of a testator's will.
The

309

decision of

the

United

States

of

none

The time of the testator's

judge of the

remoteness of the

Supreme Court

in

Hopkins

v.

Grimshaw, 47 and others cited, indicates that the Rule against Perpetuities
applies to equitable as well as to legal interests. Also, it governs as to
realty and personalty both.47*6) Perhaps the most important thing about
the Rule

against Perpetuities is that a vested interest in land is not in
by the Rule. If one finds that the interest is

any way interfered with

vested, then he need

not

concern

applies, for the Rule is aimed
is only in cases where there is
where the interest is to vest
concerned about the Rule.

himself with whether

or

not the Rule

prevent remoteness in vesting; and it
no vested interest at the present time but
some time in the future, that one need be
to

having been determined in McArthur v.
vested, the subsequent provisions of
the will as to the share of the children of any grandchildren who may have
died, was interpreted merely as a provision for those children, and not
an attempt to define the nature, as vested or contingent, of the previous
general gift to the grandchildren.
A vested remainder is valid, although the remainderman does not
come into possession until after the period of the Rule.
The fact that
the right to possession or enjoyment of a vested interest is deferred until
a remote time does not bring it within the operation of the Rule against
Perpetuities, as is shown by the case of Seaver v. Fitzgerald.48 There,
Rafferty by will devised the remainder of his property to executors in
trust, "to use so much of the income thereof as shall be needed to give
my daughter, Annie J. Rafferty, a good and suitable support so long as
she shall live; also, if she shall ever have a child, or children, my said
So it

Scott, 47 (W that the remainder

was

support them in a proper manner from said income or
property during the life of each and all. The balance of said income
and the property, after the death of my said child and her child or children
executors shall

(if any), shall all be paid over by my said executors for the sole use
Augustinian Society of Lawrence, a body corporate
to said corporation forever."
The daughter Annie died unmarried and without issue. Plaintiff here
is her heir.
The defendant in possession claimed title in fee under deed
from the Augustinian Society to whom the trustees had conveyed the same
after Annie's death. The court held that the devise over to the corporation
and benefit of the

.

.

.

was not void for remoteness, and therefore Annie's heir could not maintain
the action.

The estate in the Society vested in it absolutely and at once, upon
death, subject to the preceding life estates. The court said:

the testator's
47
47
47
48

Supra note 44.
W Lewis,
Perpetuities (1849)
(W Supra note 44.
141 Mass. 401 (1886).

p. 169.
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perpetuities is, that the estate
period. The right of possession
Not only the estate but the right of posses
may be postponed longer.
sion, would certainly vest within the permitted period." The case, then,
establishes that the Rule against Perpetuities does not apply to vested
"All that is required by the rule against
interest shall vest within the prescribed

or

.

.

.

estates.

Nor is

a

to divide the

power to sell land upon the expiration of an estate tail, and
proceeds among persons then ascertainable, within the Rule

against Perpetuities. In Barber v. Pittsburgh, F. W. & C. Ry. Company,49
Stevenson by will devised certain lots to Amanda Stephens, and "in the
event of Amanda dying unmarried, or if married, dying without offspring
by her husband, then these lots are to be sold, and the proceeds to be
divided equally among the heirs of John Barber;" and the residue of
the testator's estate to be sold and the proceeds divided into sixteen shares,
of which two were given "to John Barber" and two others "to the heirs
of John Barber." When the testator died, John Barber was married and
had children.

Amanda

wards married.

and sufficient to bar
land in fee

was

then

a

child of five years of age; she after
a deed of the land, intended

She and her husband executed

simple

an

therein, and after that conveyed the
others, now being sued by some

estate-tail

to the defendants and

of the children of John Barber.
The Court held that the word "heirs" in the specific devise "is not
limited, in its own meaning, or by anything in this will, to children; and
applies either to John Barber's children, or to his more remote descendants,
whichever may be his heirs if he be dead, or his heirs apparent if he be
living, when the devise in question takes effect."
As to Amanda, the Court decreed: "By a settled rule of property in
Pennsylvania, the devise to Amanda Stephens, with a devise over 'in the
event of Amanda dying unmarried, or, if married, without offspring by
her husband,' gave her an estate tail.
"The Supreme Court of Pennsylvania considered that conclusion to
be strengthened by two special considerations: First, 'That, in the absence
of a fixed period, the power of sale was intended to be exercised at a
near rather than a remote period after the testator's death,' because, as
said in Wilkinson v. Buist, 124 Penn. St. 253, 261, 'a power of sale without
limit would doubtless be bad, under the rule against perpetuities.' Second,
'That testator had in view living persons as substituted beneficiaries the
gift over is to the "heirs," and therefore the children, of John Barber,
who was living� and the natural inference is he intended them to take
as such,' 165 Penn. St. 650, 651.
"There is no direction that the sale of these lots shall be made by the
executors; the sale is to be made upon the expiration of the estate tail;
and a power to sell upon the expiration of an estate tail, and to divide
the proceeds among persons then ascertainable, is not within the rule
against perpetuities. Cresson v. Ferree, 70 Penn. St. 446, 449 ; Heasman v.
Pearse, L. R. 7 Ch. 275; Gray on Perpetuities, par. 447, 490."
The English chancery court has adopted the view that the necessary
incidents of beneficial ownership in property are liability to creditors and
the power of alienation; that a testator could not postpone the payment
�

.

49

166 U. S. 83

(1897).

.

.
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of

vested and absolute legacy beyond the time when the legatee should
give a valid discharge. But the American courts have refused

a

be able to

to follow this

doctrine, and hold that while

one

may not

by his

own

act

preserve to himself the enjoyment of his own property in such manner
that it shall not be subject to claims of creditors or to his own power of
testator may bestow his

to the claims of

property in that manner upon
enjoyment without being subject
Claflin v. Claflin 50 held valid a

trust estate

age;

alienation,
one

a

to whom he wishes to

secure

own

beneficial

assignees or creditors.
$10,000 to one's son when of

a

like

sum

when he reached

the age of 25 years, and the balance when he should reach the age of 30
years, and the son's bill in equity, upon his reaching the age of 21, to
obtain the whole fund was dismissed.

Perhaps the leading

case

is that of Nichols

v.

Eaton

51

in which the

Court unanimously stated: "We do not see, as implied in the remark of
Lord Eldon, that the power of alienation is a necessary incident to a
life estate in real property,

profits of real property
personal property may not be enjoyed
by an individual without liability for his debts being attached as a neces
This doctrine is one which the English
sary incident to such enjoyment.
Chancery Court has ingrafted upon the common law for the benefit of
creditors, and is comparatively of modern origin. We concede that there
are limitations which public policy or general statutes impose upon all
dispositions of property, such as those designed to prevent perpetuities
and accumulations of real estate in corporations and ecclesiastical bodies.
We also admit that there is a just and sound policy peculiarly appropriate
to the jurisdiction of courts of equity to protect creditors against frauds
But
upon their rights, whether they be actual or constructive frauds.
the doctrine, that the owner of property, in the free exercise of his will
jin disposing of it, can not so dispose of it, but that the object of his bounty,
who parts with nothing in return, must hold it subject to the debts due
his creditors, though that may soon deprive him of all the benefits sought
to be conferred by the testator's affection or generosity, is one which we
are not prepared to announce as the doctrine of this court."
And more recently in the decision in Shelton v. King,52 the principles
expounded by Mr. Justice Miller in Nichols v. Eaton, are given added
strength. The testatrix created a trust fund in favor of certain designated
individuals, children of her cousin, the legacies to be "paid in full when
the said Robert Philo Shelton shall reach the age of 25 years." An attempt
was made by the legatees to make the trust invalid but the Court held
that the respective legacies were vested and absolute, and the trustees
may not be compelled to pay until the legatee named reached the age of
25 years. With approval the Court cited and quoted Nichols v. Eaton, and
concluded that the ease at bar was precisely within the decision of Claflin
v. Claflin.53
The trust was an active one, it found, and trustees, will not
be interfered with in carrying out the wishes of the testatrix.
"There
is no pretense of perpetuity.
If the
Creditors are in no way concerned.
testatrix saw fit to have this fund accumulate in the hands of trustees,
or

that the rents and

and the interest and dividends of

60
61
62

63

149 Mass. 19

(1889).
(1875).
229 TJ. S. 90 (1912).
Supra note 50.
91 TJ. S. 716
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thereby postpone the enjoyment of her gift, why shall her will be
She did not undertake to guard against alienation,
the
alienors will take subject to the same postponement
insofar
as
except
of payment."
The United States Supreme Court and a number of State Courts have
rejected the assumption, then, that liability to creditors and freedom of
alienation are necessary incidents to the right to enjoy the rents and
profits of real estate, or the income from other property. The main point,
so far as concerns our topic here, is that the interest is vested, and there
fore the withholding of enjoyment until one legatee reaches the age of
25 years is a legitimate exercise of the will of the testator and is not
repugnant to settled principles of law.
Such provisions, the better view holds, do not violate the Rule against
Perpetuities, for that Rule is concerned only with the beginning of inter
ests ; as soon as interests vest within the prescribed period, there is nothing
Reference to Seaver v. Fitzgerald54 removes
more for the Rule to do.
The Rule against Perpetuities thus settles the time
any doubt as to that!
within which interests must vest, but once they vest, they are all, present
and future alike, subject to the same restraints against alienation, and
with them the Rule against Perpetuities has nothing to do.55
And so the Rule against Perpetuities had its origin and growth.
The
cases illustrating its application have herein generally been presented in
their chronological order to best record the development and extension
and

disregarded?

of the Rule.
cases,

.

.

.

This

practice

treating of the

same

has been deviated from

slightly when several

type of situation, have been offered together.

The Rule itself has been defined and its ramifications discussed
as

as

thoroughly

possible.
J. T. C.

Supra
But

note 48.

see

Gray, � 120, following the English view.
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RECENT DECISIONS

RECENT DECISIONS
BANKS AND BANKING�Fraud of Bank�Trust Fund.
The

petition

of the

plaintiff

was

filed to

recover

from the receiver of

County Bank $613.80, the amount of two checks, delivered
by him to said bank in payment for a draft of $620, a few hours before
The insolvency of the bank was known to its officers
it closed its doors.
The payment of the draft was refused by the
but not to the plaintiff.
correspondent bank. The petitioner contends that he is a preferred creditor
the Johnson

and is entitled to this fund because of the fraud of the bank and because

said checks

were not credited to the Johnson County Bank by its cor
respondent bank until after the former bank had closed, and were there
fore not commingled with its funds and can be traced and identified.
Held, that one to whom a bank, while insolvent, issued a draft is entitled
on the ground of the bank's fraud to a preferred claim for the amount
of checks given in payment, on identifying the proceeds thereof, where
the bank closed before the checks, which were sent to the correspondent,
were collected and the draft was dishonored.
McQueen v. Johnson County
Bank,� Term.� 74 S. W. (2d) 1084 (1934).
Generally, the mere purchase of a draft from a bank which subse
quently ceases business is not alone sufficient to create a preferred
claim against the bank. Missouri Public Service Co. v. Cantley, 227 Mo.
App. 862, 57 S. W. (2d) 755 (1933). To create a trust relationship as
a basis for a preference against an insolvent bank in favor of a purchaser
of a draft, the element of fraud must exist. In re Wells-Hine Trust Co.,
32 S. W. (2d) 1093 (Mo. 1930).
The following cases have held that the
receiving of money by a bank when insolvent to the knowledge of its
,

officers is

a

fraud, and therefore

trust arises.

a

St. Louis & San Fran

cisco

Railway Co. v. Johnson, 133 U. S. 566 (1890) ; Philadelphia v. Aldrich,
98 Fed. 487 (E. D. Pa. 1899) ; In re Silver, 208 Fed. 797 (N. D. Ohio 1912).
Where the deposit of paper was made at a time when the bank was
insolvent to the knowledge of its officers, and the paper was not collected
at the time the bank closed its doors, the depositor has a right to the
paper or the proceeds thereof as against the insolvent bank and its other
depositors. This general rule is based upon the theory that, by receiving
the deposit when the officers of the bank knew it to be insolvent, a fraud
was committed upon the depositor, which fact enabled the depositor to
follow the paper or its proceeds as a trust fund and recover, and the
fact that it had not been collected when the bank closed its doors is proof
that the paper or its proceeds could be identified. St. Louis & San Francisco
Railway Co. v. Johnson, supra; Higgins v. Hayden, 53 Neb. 61, 73 N. W.
280 (1897) ; American Trust & Sav. Bank v. Gueder & P. Co., 150 111. 336,
37 N. E. 227 (1894) ; Grant v. Walsh, 145 N. Y. 502, 40 N. E. 209 (1895) ;
Importers' & T. Nat. Bank v. Peters, 123 N. Y. 272, 25 N. E. 319 (1890).
The right of a cestui que trust to follow his trust money or other
property into the hands of the receiver of the insolvent trustee bank is
based upon rights of property.

8th, 1915)

People
Gleason,
;

Cavin v.
follow and

ex

recover

105

N.

Roedenbeck, 227 Fed. 346 (C. C. A.
App. 4 (1923) ;
This right tc
property is not based upon any rela-

Nacey

v:

luka State Bank, 229 111.
Y. 256, 11 N. E. 504 (1887).

rel. Russel

trust funds

v.

or
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tionship of debtor and creditor, nor upon a debt due and owing. Cox v. St.
Anthony Bank & T. Co., 41 Idaho 776, 242 Pac. 785 (1925) ; Leach v.
Iowa State Sav. Bank, 204 Iowa 505, 215 N. W. 728 (1927). The principle
is thus stated. by the court in Shields v. Thomas, 71 Miss. 260, 14 So. 84
(1893) : "The principle which controls is that a court of equity is but
lending its aid to the real owner in reclaiming his own, and that regard
less of mere changes in the form of the property, the equitable title
remains unimpaired so long as the res (in whatever form it exists) may
be traced, and that when identification is lost by confusion, it will give
such relief as is practicable by creating a charge upon the mass for
the value of the ascertainable but inseparable part of the same which
belonged to the cestui que trust."
It is often stated, especially by courts following the majority view,
that the burden rests upon the plaintiff or claimant to trace his trust
fund into the assets in the hands of the insolvent bank's receiver.

Holbrook

Irrig. Dist. v. First State Bank, 84 Colo. 157, 268 Pac. 523 (1928) ;
Blumenfeldv. Union Nat. Bank, 38 F. (2d) 455 (C. C. A. 10th, 1930).
In the instant case there was a sufficient tracing of the funds in
that the credits of the insolvent bank
of these two checks.

were

later increased to the amount

v. First Nat. Bank, 97 Tenn.
(1896), that the proceeds of checks could be reached
where they were entered to the credit of the insolvent bank after it closed,
although the respondent bank had no notice of the failure.

540,

It

was

held in Bruner

37 S. W. 286

D. T. M.

CONFLICT OF LAWS�Service of Process

on

Non-Resident Suitors and

Witnesses.

The defendant, Paul M. Crumpler, Sr., a resident of North
voluntarily came to the District of Columbia to assist his son,
Crumpler, Jr., and, if necessary, to testify in his behalf in a
charge of reckless driving arising out of an automobile accident
his

son

was

involved in the District of Columbia.

at the Police Court of the

District,

Carolina,
Paul M.

criminal
in which

While in attendance

the defendant and his

son were

served

damages arising out of the accident
appearing specially in the civil suit,
moved to quash the service therein on the ground that the same had been
made while he was attending the Police Court as a non-resident defendant
The defendant father also moved to quash said
to a criminal charge.
service on the ground that the same had been made while he was attend
ing said court as a non-resident witness. The Municipal Court for the
District of Columbia sustained the motions of the defendants and quashed
the services made upon them, which procedure was affirmed by the United
States Court of Appeals for the District of Columbia.
Held, that suitors,
as well as witnesses, coming from another state or jurisdiction, are exempt
from the service of civil process while in attendance upon court, and during
a reasonable time in coming and going.
Hollidge v. Crompler et al., 72
F. (2d) 381 (App. D. C. 1934).
The immunity of non-resident suitors and witnesses from service of
civil process has its origin in the common law. Hale v. Wharton, 73 Fed.
The reasons usually assigned for such immunity
739 (W. D. Mo. 1896).
with process in a civil action for
The defendant son,
in question.
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Burruel, 23 Ariz. 137, 280 Pac. 234
C. 7, 105 S. E. 884 (1921) ; that
it is necessary for the proper administration of justice by the courts,
in that a witness would otherwise be reluctant to enter a foreign juris
diction. Brooks v. State, 3 Del. 1, 79 Atl. 790 (1911) ; and since every
reasonable method of ascertaining the whole truth should be available
to the court, Chittenden v. Carter, 82 Conn. 585, 74 Atl. 884 (1909) ; it
is in the public interest that non-resident suitors and witnesses be en
couraged to voluntarily appear and testify, Martin v. Bacon, 76 Ark.
158, 88 S. W. 863 (1905) ; that no injustice is worked thereby since the
are

those of

(1921)

;

public policy,

Winder

v.

Rizo

Penniman,

v.

181

N.

non-resident would not otherwise be available for process, Bacon v. Miller
The comity between
Lumber Co., 83 S. C. 221, 65 S. E. 214 (1909).

by some courts as an added reason
privilege. Wilson v. Donaldson, 117 Ind. 356, 20 N. E. 250 (1889).
The protection and aid of the court is usually stated as the primary
purpose of the rule, Brooks v. State, supra; Diamond v. Earle, 217 Mass.
499, 105 N. E. 363 (1914) ; the benefit to the individual being merely
incidental thereto, Greenleaf v. Peoples Bank, 133 N. C. 292, 45 S. E.
638 (1903).
Hence the service is not void, Peters v. League, 13 Md. 58
(1859) ; but merely voidable, Cooper v. Wyman, 122 N. C. 784, 29 S. E.
947 (1898) ; and its invalidity may, therefore, be waived, McCullough v.
McCullough, 203 Mich. 288, 168 N. W. 929 (1918) ; Eaton v. Eaton, 120
Kan. 477, 243 Pac. 1040 (1926).
the states has also been mentioned

for the

While the rule is almost
as

the Federal

courts, it

universally recognized by the State as well
qualifications, 50 C. J. 547. Thus,

is not without

or witness is not exempt from service of process
proceeding involving the same subject matter as the original
suit which he is attending, Rizo v. Burruel, supra; Tiedemann v. TiedeNor is he immune from service
mann, 35 Nev. 259, 129 Pac. 313 (1912).
for a tort which he commits while attending the foreign court, Nichols v.
Horton, 14 Fed. 327 (N. D. Iowa 1882) ; Mullen v. Sanborn, 79 Md. 364,
29 Atl. 522 (1894).
a

non-resident suitor

in another

While most courts hold that
action is immune from
Fed. 821

a

non-resident defendant in

service of civil

process,

Feister

a

criminal

Hulick, 228
S. C. 106, 91 S. E.
v.

(E. D. Pa. 1916) ; Silvey v. Koppell, 107
(1917) ; Riegler v. Kalamazoo Circuit Judge, 222 Mich. 421, 192 N. W.
690 (1923) ; others refuse to do so, Ryan v. Ebecke, 102 Conn. 12, 128
Atl. 14 (1925) ; Ex Parte Noell, 220 Mo. App. 702, 293 S. W. 488 (1927).
The latter pointing out that since defendants in criminal actions appear
involuntarily they need not be encouraged, Moore v. Green, 73 N. C.
394 (1879).
However, where it appears that the criminal arrest was fraudulently
procured for the sole purpose of securing jurisdiction so that the defendant
might be served with civil process, such service will be set aside, Smith
v. Canal Zone, 249 Fed. 273
(C. C. A. 5th, 1918) ; Christian v. Williams,
111 Mo. 429, 20 S. W. 96 (1892).
When the defendant is in the foreign jurisdiction in compliance with
the conditions of a bail bond given in a criminal action, some courts hold
him immune from civil process, Kaufman v. Garner, 173 Fed. 550 (W. D.
Ky. 1909) ; Martin v. Bacon, supra; but others do not, Rosenblatt v.
Rosenblatt, 180 N. Y. Supp. 463 (1920).
975
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a prisoner has been extradited from another state, there is
divergence of opinion, some courts exempting him from service
of civil process until he has had a reasonable opportunity to return home
after the termination of the prosecution for which he was extradited,
McCullough v. McCullough, supra; Murray v. Wilcox, 122 Iowa 188, 97
N. W. 1087 (1904) ; while others refuse to do so, Rutledge v. Krauss,
73 N. J. L. 397, 63 Atl. 988 (1906); Reed v. Ham, 54 Minn. 305, 56
N. W. 35 (1893).
The authorities seem to agree, however, that mere
imprisonment in a foreign jurisdiction will not render the prisoner immune
from civil process, White v. Underwood, 125 N. C. 25, 34 S. E. 104 (1899).
Much of the diversity of opinion concerning the application of the
general rule of immunity to a particular situation is based upon the
relative importance which some courts attach to whether the presence of
the non-resident in the foreign jurisdiction is voluntary or compulsory.
Thus, in some jurisdictions, a party plaintiff, as distinguished from a
party defendant, is not immune from civil process, Bishop v. Vose, 27
Conn. 1 (1858) ; but the distinction is not ordinarily made, Hale v. Wharton,

Where

a

similar

supra.

The

immunity is

not restricted to court

proceedings but

may

generally

be claimed in any proceeding which is judicial in nature, 50 C. J. 554.
It has been successfully invoked in a hearing before a commissioner ap

pointed by the court, Mulhearn v. Press Pub. Co., 53 N. J. L. 153, 21 Atl.
(1890) ; a statutory proceeding before the Attorney General, People v.
Claggett & Co., 246 N. Y. Supp. 618 (1930) ; an infringement proceeding
in the United States Patent Office, Engle v. Manchester, 262 Fed. 645
(App. D. C. 1890) ; a hearing before a master in chancery, Nichols v.
�Horton, supra; or a referee in bankruptcy, Morrow v. Dudley, 144 Fed.
441 (M. D. Pa. 1906) ; or the taking of depositions before a notary public,
Roschynialski v. Hale, 201 Fed. 1017 (D. C. Neb. 1913).
While some courts have extended this immunity to non-resident attor
neys, as well as suitors and witnesses, Durst v. Tautges, 44 F. (2d) 507
(C. C. A. 7th, 1930) ; Williams v. Hatcher, 95 S. C. 49, 78 S. E. 615 (1913) ;
others have refused to do so, Nelson v. McNulty, 135 Minn. 317, 160 N. W.
795 (1917) ; Kitner v. Hodnett, 109 N. Y. Supp. 1068 (1908) ; Greenleaf v.
Peoples Bank, supra.
186

C. V. S.

CONSTITUTIONAL LAW� Congressional Privilege and Immunity.
a resident of the District of
Columbia, brought
against Senator Huey P. Long, of Louisiana, in the

Samuel T. Ansell,
an

action for libel

Supreme Court

of the District.

within the District.

The

summons was

served

on

the defendant

The

defendant, appearing specially, filed a motion
to quash the summons and the service thereof on the following ground,
namely : That the 73rd Congress was in session on the dates of the issuance
and service of said

Senator who
the said

was

summons

summons

and that the defendant is

attendance upon that session, and
and service thereof is invalid because
in

a

United States

that, therefore,
violating Article

I, Section 6, Clause 1, of the Constitution of the United States, which
provides that Senators and Representatives of the United States "shall
in all eases except treason, felony and breach of the peace be privileged
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from arrest

during their attendance

at

the

session

of

their

respective

houses, and in going to and returning from the same."

Senator Long
contended that the Constitution confers upon every member of Congress,
while in attendance within the District, immunity in civil cases not only
The Supreme Court of
from arrest, but also from service of process.
District denied his motion to quash the summons and the service
thereof and the Court of Appeals of the District affirmed that order.
The case was taken to the United States Supreme Court on writ of
certiorari. Held, that a United States Senator while serving in official

the

capacity

is not

exempt from service of civil process in the District of
Long v. Ansell,
privilege from arrest.

Columbia under constitutional
293 U. S.
(1934).
�

In the words of Mr. Justice Brandeis:

House

of

Representatives, has

of its members.

"Neither the

asserted

such

Clause 1 defines the extent of the

is exact and leaves

privilege beyond

ever

no

room

for

a

the terms of the

a

Senate,
claim

immunity.

in

Its

nor

the

behalf

language

construction which would extend the

Butler, Fed.
Chase, sitting
Maryland, held that the privilege

grant."

Cas. No. 7,777, at 498 (C. C. Md. 1869)
in the Circuit Court for the District of

In

Kimberly

v.

Mr. Chief Justice

of members of

Congress to immunity from arrest under the Constitution
privilege from summons in a civil suit. The exemption
is from arrest with a view to imprisonment.
The courts of the District of Columbia, where the question has been
raised from time to time since 1868, have consistently denied the immunity
asserted.
A member of Congress of the United States is at all times as
liable to service of process as any other individual except that during
his attendance on the sessions of Congress, and in going and returning,
he is privileged from arrest in any private suit or action.
Merrick v.
Giddings, McArth. 55 (D. C. 1879). Also in Howard v. Citizens' Bank &
Trust Co., 12 App. D. C. 222 (1898), the court held that members of
Congress while in attendance upon its session are not privileged from
being sued in the District. Further, that a member of Congress in attend
ance upon the sessions of Congress, but retaining a dwelling house in
his state and his domocile therein, is a non-resident of the District of
Columbia within the meaning of the attachment law unless he shows he
does not extend to

intends to make this District his settled and fixed abode.
Citizens' Bank, supra.

Howard

v.

History confirms the conclusion that the immunity is limited to arrest.
cases cited in support of the contrary view rest largely upon doubtful
notions as to the historic privilege of members of Parliament before the
enactment in 1770 of the Statute of 10 George III, c. 50.
As the court
said in Merrick v. Giddings, supra, "This Act settled all controversy, and
The

declared that the peers
amenable to suit

as

well

as

the members of the House of Commons

other persons at any

time, except only that in
proceedings their persons should be exempt from arrest. Our Con
stitution was signed in 1787 and was framed by men who could not have
been ignorant of that Act of Parliament. From that day to the present,
neither the Senate nor the House of Representatives has ever asserted

were

as

civil

such

a claim in behalf of its members."
Prominent among the contrary cases are Bolton v. Martin, 1 Dall.
317 (1788) ; Gyer^s Lesse v. Irwin, 4 Dall. 96 (1790) ; Doty v. Strong,
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Pinney 84 (Wis. 1840) ; Anderson v. Rountree, 1 Pinney 115 (Wis. 1841) ;
v. Markham, 28 Fed. 387 (E. D. Wis. 1886). The first of these cases

Miner

relied upon a passage in Blackstone in which it is stated that no member
of either house may be "served with any process of the courts of law
.

.

.

The passage appears
breach of the privilege of parliament."
as quoted in the fourth edition of Blackstone.
[1 bl. Comm. (4th ed.
1771) 165]. In the fifth edition (1773), however, the phrase "served with

without

a

any process of the courts of law" is

the
c.

same

50.

paragraph,

so

as

to

deleted and other changes made in
statute of 10 George III,

correspond with the

Thus the words in Blackstone which

were

relied

on

for the decision

in existence for fifteen years
prior to the decision of the case, due to the statute referred to above.
It is also interesting to note that in Williamson v. United States, 207

in Bolton

v.

Martin,

supra,

had not been

(1908) the Court said: "If a sentence on a member of Congress
illegal when pronounced because in conflict with his constitutional
privilege it does not become valid by the expiration of the term for which
The words 'treason, felony and breach of the peace'
he was elected.
were used by the framers of the Constitution in Section 6, Article 1, and
should be construed in the same sense as those words were commonly
used and understood in England as applied to the parliamentary privilege,
and as excluding from the privilege all arrests and prosecutions for crim
inal offenses, and confining the privilege alone to arrests in civil cases."
U. S. 425

is

.

.

.

P. T. R.

CONSTITUTIONAL LAW� Discrimination� Due Process of Law.
The

engaged in the laundry, dry cleaning, and dyeing
Louisiana.
They employed assistants to help
with the work in the shop, and with delivery and collection. Originally,
they worked both in and outside the shop, but recently were able to
employ others to do the work inside the plant. Occasionally the plaintiffs
Under a law passed
delivered and collected the clothes for their business.
in Louisiana (La. Laws 1933, No. 190, � 25) the plaintiffs were taxed
for the privilege of doing business. This act provided that all operators,
whether in an individual capacity or as a corporate enterprise, were subject
to this privilege tax, except those who actually performed manual labor
The plaintiffs contend that this act is dis
themselves in the plants.
criminatory and therefore unconstitutional, being in violation of the Four
teenth Amendment.
Held, that such discrimination is not invalid as
denying equal protection because persons engaged in same business were
exempt from tax. White Cleaners and Dyers et al. v. Hughes, Sheriff
and Collector, 7 F. Supp. 1017 (W. D. La. 1934)
The principles which govern the decision of this case are well settled.

plaintiffs

were

business in the state

of

.

The power of taxation is fundamental to the very existence of the govern
The restriction that it shall not be so exercised as
ment of the States.

deny to any the equal protection of the laws does not compel the
adoption of an iron rule of equal taxation, or discretion in the selection
of subjects, or the classification for taxation of properties, businesses,
trades, callings, or occupations. Bell's Gap R. R. v. Pennsylvania, 134
U. S. 232 (1890) ; Southwestern Oil Co. v. Texas, 217 U. S. 114 (1910) ;
Brown-Forman Co. v. Kentucky, 217 U. S. 563 (1910).
to
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If the selection

classification is neither

or
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capricious

nor

arbitrary,

and rests upon some reasonable consideration of difference or policy, there
Tax Commissioner v.
is no denial of the equal protection of the law.

Jackson, 283 U. S. 527 (1931).
In other

it has been held that

cases

must be based upon

a

classification for any purpose

real and reasonable differences in the

property
exempted from burdens imposed upon a class, other
wise such classification is repugnant to the equal protection clause of the
Yick Wo. v. Hopkins, 118 U. S. 356 (1886) ; Connolly v.
Constitution.
Union Sewer Pipe Co., 184 U. S. 540 (1902) ; Gulf Ry. Co. v. Ellis, 165
U. S. 150 (1897).
In Quong Wing v. Kirkendall, 223 U. S. 59 (1912), the Supreme Court
held that in carrying out its policy, a state may make discriminations
provided they are not unreasonable or purely arbitrary. In this case, the
or

some

business which is

discrimination

made between

was

and this distinction
In the

was

principal

upheld

case,

supra, "the purpose of the

and assist the
of the

man

legislature
the Quong Wing
opposite purpose.
both

as

White

steam

and

hand

laundries

Cleaners and Dyers et al. v. Hughes,
court held, "was to encourage

exemption," the

who labors with his

was

laundries

valid.

own

hands."

Here the

policy

to favor those who worked at manual labor.

case, supra, the

California statute in

It favored steam laundries

the basis of discrimination

the

over

question had

hand laundries.

In
an

In

The

Quong Wing
case, supra, was the sole authority for the decision of the principal case.
It is of interest to note that in the dissenting opinion in the former case,
Mr. Justice Lamar said, "A discrimination founded on the personal
attributes of those engaged in the same occupation and not on the value
or the amount of the business is arbitrary.
A classification must always
rest upon some difference which bears a just relation to the act in respect
to which the classification is proposed."
A tax law was attacked upon similar grounds in the case of Pacific
American Fisheries v. Alaska, 269 TJ. S. 269 (1925), in which the court
held that the tax, by discriminating against large canneries in favor of
small ones, did not contravene the Constitution, since classification of taxes
by the amount of the corpus taxed is valid when, as here, the inequalities
are based on intelligible grounds of policy.
In Cotting v. Kansas City Stock Yard Co., 183 U. S. 79 (1901), it
was unanimously agreed that a statute of Kansas regulating the charges
of stock yard companies, from which regulation one company was exempted,
was repugnant to the Constitution in that it denied to the non-exempted
companies the equal protection of the laws.
A legislative act of Texas requiring fees and registration of motor
trucks and tractors used by all private owners except farmers, and pro
hibiting the use of commercial motor vehicles with a greater capacity
than 8,000 lbs. except for agricultural purposes was held to be dis
criminatory as not based upon a proper classification, and therefore re
pugnant to the Constitution. Lossing v. Hughes, 244 S. W. 556 (Tex.
1922). There is a recent decision to the effect that a discrimination
between vacuum cleaner distributors and those selling books, farming
cases

implements,

was

same.

and disabled soldiers is unconstitutional because such classi

fication is repugnant to equal protection clause of the Constitution.
v. Ratta, 67 F.
(2d) 554 (C. C. A. 1st, 1933).

Healy
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It would appear that there is an analogy between the principal case
case of State Board of Tax Comm. v. Jackson, supra, where an
act of the state of Indiana imposed a higher tax on a chain store than
on a department store, because of the number of stores owned by the
and the

chain

as

compared with

a

department

store whose business and

capital

larger. The annual tax paid by the chain store was $5,443.00 as
against $3.00 paid by the department store. The capital of the chain
store was about $200,000 and that of the department store $8,000,000.
In this case there are distinctions as to management, operation and organi
was

zation

as

well

as

some

difference in kinds of articles sold.

These two

easily be put in different catagories, yet in this case there
was a dissenting opinion holding that this discrimination was unconstitu
tional, the decision being 5 to 4.
It is noted that the opinions of the same court may be different in
seemingly similar cases. This can be easily understood because, although
all hold that the discrimination must be reasonable to support such statutes,
stores may

it is left to the court to say what is reasonable in the particular case.
The facts and interests being different, and the attorneys perhaps pre
senting cases differently, the attitude of courts toward somewhat anologous
sets of facts may have different results.
As the Supreme Court has said,
"It rests with counsel to take proper steps, and if they deliberately omit

do not feel called upon to institute inquires on our own account.
frequently are enforced which the court recognizes as possibly or
probably invalid if attacked by a different interest or in a different way."
Quong Wing v. KirkendaTX, supra.

them,

we

Laws

R. B. F.

CONSTITUTIONAL LAW�Industrial Recovery Act�Delegation of Leg
islative Authority.
The suits

the United

were

initiated

by the petitioners in the District Court of

States for the Eastern

District of Texas.

That court had

enjoined the defendants (Federal agents) from enforcing the crude oil
production control provisions of the Petroleum Code (approved by the
President under the National Recovery Act), and also from enforcing
the penalties for violation of certain regulations promulgated to carry out
the provisions of the Executive Order of July 11, 1933.
The Executive
Order prohibited "the transportation in interstate and foreign commerce
of petroleum and the products thereof produced or withdrawn from stor
age in excess of the amount permitted to be produced or withdrawn from
storage by State law or valid regulation" prescribed thereunder.
This
Executive Order was issued pursuant to Section 9 (c) of the National
Industrial Recovery Act [48 stat. 200 (1933), 15 U. S. C. Supp. VII
�709 (c) (1933)], which provided that "The President is authorized" to
prohibit the transportation referred to in the Executive Order.
The
Circuit Court of Appeals had reversed the District Court, and directed
that the suits be dismissed, holding the Act itself valid and that the
enforcement of the Code provisions should not have been
enjoined, al
though if sued or prosecuted thereunder the petitioners could then raise
the question whether the acts done or the offenses charged in violation of
the Code were transactions in or affecting interstate
commerce, a question
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decided, and also Adding valid Section 9 (c) and the regulations to
The Supreme Court reversed this decision.
Held, that the
delegation of legislative power to the President under Section 9 (c) was
unconstitutional because there was no standard or rule laid down to guide
Panama Refin
the determination of the President in enforcing the Act.
ing Co., et al. v. A. D. Ryan, et al.; Amazon Petroleum Corp., et al. v.
same, 293 U. S.
(1935).
The Court discussed at length the constitutionality of Section 9 (c)
Its deci
of the Recovery Act, upon which the Executive Order rested.
sion on this Section is that Congress, in authorizing the President to
prohibit the transportation encompassed by the Section, attempted to make
an unconstitutional
delegation of legislative power to the President in
violation of Art. I, �1 of the Constitution, wherein "all legislative powers
."
While recognizing
herein granted shall be vested in a Congress.
very clearly the necessity and legality of delegating functions to Execu
tives or Boards to carry out the Congressional policy, the Court held
that neither Section 9 (c) nor the Act as a whole furnished a sufficient
guide or standard or statement of legislative policy to govern the deter
mination of the President with respect to this particular Section of
not

enforce it.

�

.

.

the Act.
This is the first time in the history of the Government that the
Supreme Court has struck down an Act of Congress on the delegation
of power question, and the opinion was careful to point out that in all
previous cases Congress had laid down an intelligible principle to which
the recipient of the legislative power was to conform in fixing rates and
making regulations. The Court reviewed and distinguished the following
cases involving the same question from the case at hand: Field v. Clark,
143 TJ. S. 649 (1892) (the suspension of an Act upon a contingency to be
ascertained by the President, and made known by his proclamation),
Buttfield v. Stranahan, 192 TJ. S. 470 (1904) (authorization of the Secre
tary of Agriculture to establish standards for all kinds of tea imported
into the United States), Union Bridge Company v. United States, 204
U. S. 364 (1907) (authorizing the Secretary of War to ascertain what
were
unreasonable obstructions to navigation and to remove them),
United States v. Grimuad, 220 U. S. 506 (1911) (empowering the Secre
tary of Agriculture to issue regulations and permits for grazing of sheep
on United States forest
reserves), and Hampton & Co. v. United States,
276 U. S. 394 (1928) (authorizing the President to fix tariff rates under
a flexible tariff
provision).
In holding the delegation of power invalid, the Court concluded that
"in every case in which the question has been raised, the Court has rec
ognized that there are limits of delegation which there is no constitu
tional authority to transcend.
We think that Section 9 (c) goes beyond
those limits.
Congress has declared no policy, has established no
standard, has laid down no rule. There is no requirement, no definition
of circumstances and conditions in which the
transportation is to be
allowed or prohibited."
The Court further held that even if it were possible to
gather from
the whole Act an adequate statement of the
Congressional policy neces
sary as a standard by which the President could shape his action in
invoking the prohibition authorized by the words of the Act, nevertheless
.

.

.
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the Executive Order of July 11, 1933, was invalid bBcause it contained no
findings, no statement of the grounds of the President's action in enact
That is, even if the delegation of power was valid,
bringing the authorized action into operation should
have expressly shown compliance with such policy or conditions.
Mr. Justice Cardoza filed a comprehensive dissenting opinion.
The
effect of the decision is to strike down Federal regulation of transporta
tion in interstate and foreign commerce of so-called "hot oil" and "hot
gasoline."

ing the prohibition.

the Executive Order

W. L. M.

CONSTITUTIONAL LAW� Scope of the Licensing Power of the Secre
tary of Agriculture Under the A. A. A.
The plaintiff, a Maryland dairy corporation, brought a bill for an
injunction, seeking to enjoin the enforcement of the "license for milk
Baltimore Sales Area" issued by the Secretary of Agriculture by virtue
of the authority invested in him by the Agriculture Adjustment Act.
In its
48 stat. 31 (1933), 7 U. S. C. Supp. VII � 601 et seq. (1934).
most general aspects, the license complained of imposed on the plaintiff
the obligation to conduct its business in accordance with a highly complex
cooperative marketing plan for the purchase and sale of milk. The most
conspicuous feature of the plan was the requirement that the plaintiff
should pay a fixed minimum price for milk purchased, determined by a
so-called "3-price schedule."
The principal contention of the plaintiff
was that, admitting the license to be valid as to milk dealers engaged
in interstate commerce, it was not applicable to, and could not be enforced
against, the plaintiff who was not engaged in interstate commerce. Held,
that as the plaintiff was engaged in a purely intrastate business, the license
in question and the burdens it imposed could not constitutionally be applied
to it.
Royal Farms Dairy, Inc., et al. v. Henry A. Wallace, Secretary of
Agriculture, et al., D. C. Md., Eq. No. 2265, Nov. 16, 1934.
The particular provision of the A. A. A. which is the point of con
troversy in this and similar cases decided in other district courts through
out the country is contained in Section 8 [48 stat. 34 (1933), 7 U. S. C.
Supp. VII � 608 (1934)] whereby the Secretary of Agriculture is em
powered, "(3) To issue licenses permitting processors, associations of
producers, and others to engage in the handling, in the current of inter
state or foreign commerce, of any agricultural commodity or product
thereof, or any competing commodity or product thereof. Such licenses
shall be subject to such terms and conditions, not in conflict with existing
Acts of Congress or regulations pursuant thereto, as may be necessary
to eliminate unfair practices or charges that prevent or tend to prevent
the effectuation of the declared policy and the restoration of normal
economic conditions in the marketing of such commodities or products and
the financing thereof.
."

�

.

.

In the above case, as in the other cases referred to, there was involved
the validity of the action taken by the Secretary of Agriculture under
the

licensing

power

as

applied

to the

particular producer

In the present case it was found
t its miK
exclusively from Maryland

or distributor
fact that the plaintiff

in suit.

as

bouj

dairy farmers who produce

a
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their milk from dairy herds in Maryland within the Baltimore Sales Area ;
that the milk was delivered to the plaintiff in Baltimore and distributed
and sold by it to consumers, chiefly householders, in Baltimore and the
immediate vicinity. Thus, it was apparent that the business of the plaintiff
As pointed out by the court, the
was of a typically intrastate character.
regulatory power of Congress over commerce is limited to "commerce with

foreign nations and among the several States and with the Indian Tribes."
United States Constitution, Art. I, Sec. 8, CI. 3. In this grant of power
by the states, no mention is made of commerce exclusively within a state.
In speaking of the commerce power of Congress, the Supreme Court in
the Trade-Mark Cases, 100 U. S. 82, 96 (1879) had this to say: "When,
therefore, Congress undertakes to enact a law, which can only be valid
as a regulation of commerce, it is reasonable to expect to find on the
face of the law, or from its essential nature, that it is a regulation of
commerce with foreign nations, or among the several States, or with the
Indian tribes. If not so limited, it is in excess of the power of Congress.
If its main purpose be to establish a regulation applicable to all trade,
to commerce at all points, especially if it be apparent that it is designated
to govern the commerce wholly between citizens of the same State, it is
obviously the exercise of a power not confided to Congress." In view of
the above finding, the conclusion of the District Court of Maryland, denying
the validity of the license in question as applied to the present plaintiff,
is in keeping with a long list of cases which in their interpretation of
the commerce power in the light of the Tenth Amendment have made it
a settled rule that Congress has no power to interfere with or regulate
the purely internal commerce of the states. Coe v. Errol, 116 U. S. 517
(1886) ; United States v. Devitt, 9 Wall. 41 (1869) ; Kidd v. Pearson, 128
U. S. 1 (1888) ; Keller v. United States, 213 U. S. 138 (1909) ; Bacon v.
Illinois, 227 U. S. 504 (1913) ; Delaware, Lack. & West. R. R. Co. v.
Yurkonis, 238 U. S. 439 (1915) ; Hammer v. Dagenhart, 247 U. S. 251
(1918) ; Heisler v. Thomas Colleries Co., 260 U. S. 245 (1922).
It

was

for this

same

reason

that

an

Iowa district court refused to

against the defendant in the case
of United States, et al. v. Neuendorf, et al., 8 F. Supp. 403 (S. D. Iowa
1934). In this case it was found that all the milk handled by the dairy
in question was both produced and distributed within the State of Iowa.
In the case of United States v. Greenwood Dairy Farms, Inc., 8 F. Supp.
398 (S. D. Ind. 1934) the Government was also denied an injunction on
the ground that all the milk handled by the defendant dairy was both
produced and distributed in Indiana, and as this business was thus not
in the current of interstate commerce, it was not bound by the Indianapolis
Milk License.
To the same effect are Hill v. Darger, D. C. S. D. Cal.,
Eq. No. 535-J, Sept. 7, 1934; Kurtz v. Berdie, D. C. S. D. Cal., Sept. 7,
1934; Douglas v. Wallace, 8 F. Supp. 379 (W. D. Okla. 1934) ; Mellwood
Dairy, et al. v. Sparks, D. C. W. D. Ky., July 2, 1934; Columbus Milk
Producers Cooperative Ass'n., et al. v. Wallace, et al., D. C. N. D. 1111.,
Eq. No. 13985, Nov. 26, 1934; Edgewater Dairy Co., et al. v. Wallace, et al.,
7 F. Supp. 121 (N. D. 111. 1934)

enforce the Des Moines Milk License

.

It

of Royal Farms Dairy, Inc., et al. v.
al., supra, that, as regards the plaintiff, it could not be said,
contended by the defendant, that "the marketing of milk for distribuwas

Wallace,
as

et

further found in the

case
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tion in the Baltimore Sales Area and the distribution thereof are entirely
in the current of interstate commerce because the said marketing and
distribution are partly interstate and partly intrastate commerce and so

inextricably intermingled that said interstate commerce portion cannot be
effectively regulated or licensed without licensing that portion which is
intrastate commerce."

This finding is based

on

the fact that the amount

of fluid milk

brought in from outside the state by other Maryland producers
is practically negligible, and although there is a great deal of importing
and exporting of milk products, such as butter and cheese, the defendant
did not deal in any of these commodities. That a few distributors in this
received

area

a

small amount of their fluid milk from outside the state

considered not sufficient to alter the

typically intrastate character of
plaintiff's business. That Congress, in a proper case, has such power
is admitted; its application to the facts in the present case alone is denied.
A further argument advanced by the Government in the principal case
under discussion was that the business of the defendant might be regulated
on the theory that it was a burden on interstate commerce and thus within
the commerce power of Congress. Now it will be noted that the licensing
provision of the A. A. A. makes no mention of regulation of those busi
nesses which are a burden on interstate commerce, but provides only for

was

the

"in the current of interstate

those which

are

court in the

present

contemplated
there

such

case was

a

of the

construction

as

or foreign commerce."
The
opinion that, admitting this provision
contended for by the defendant, yet

shown "no factual basis here which would warrant the

was

clusion

that the

burden

or

plaintiff's business activities constituted such

obstruction

sions of the

over

interstate

con

direct

as, from any of the deci

Supreme Court, would justify congressional regulation of the

plaintiff's typically intrastate
In the

commerce

a

case

commerce

of United States

similar contention

v.

activities."

Neuendorf,

et

al.,

supra, the court in

the part of the Government had this
to say : "The line of demarcation is whether the evil sought to be remedied
by restraint or regulation, directly, naturally and substantially burdens
answer

to

interstate

a

commerce.

If it

on

does, the Congress

may

remedy.

If the effect

is only indirect, remote, ancillary, accidental,
secondary or merely probable, it has no power to interfere, but any regula
tions thereof must be by the legislatures of the several states. Swift & Co.

upon

interstate

commerce

United States, 196 U. S. 375, 397 ; Minnesota Rate Cases, 230 U. S. 252,
410, 429 ; Lemke v. Farmers Grain Co., 258 U. S. 50, 59 ; Stafford v. Wallace,
258 U. S. 495, 521; United Mine Workers v. Coronado Coal Co., and
Coronado Coal Co. v. United Mine Workers, both supra; Chicago Board
v.

of Trade

v.

Olsen, 262

U. S.

1, 32; Bedford Company

v.

Stone Cutters

Assn.,

274 U. S. 37, 48."
As has been

pointed out, in

the

cases

above referred to

involving

Secretary of Agriculture under the A. A. A.,
the licenses in question were held invalid on the ground that the business
of the producer or distributor in the particular case was not in the current
the

licensing

power of the

This finding dispensed with any consideration
interstate commerce.
of the question as to whether or not Congress has the power to fix the
prices of commodities moved in interstate commerce. However, in the case
of United States, et al. v. SchissUr, et al., 7 F. Supp. 123 (N. D. 111. 1934) ,

of

the

validity of the

license

governing the Chicago Sales Area

was

upheld

RECENT DECISIONS

325

ground that not less than 40 percent of the fluid milk sold in the
produced outside the State of Illinois, and therefore the intrastate
and interstate transactions of the Area were so inextricably intermingled
that the interstate portion could not be effectively regulated with regulat
Thus was presented the price
ing that portion which was intrastate.
fixing power of Congress under the commerce clause. The court in con
sidering this question pointed out that the onry limitation on the commerce
As authority for the
power of Congress was the Fifth Amendment.
position that such price fixing does not violate the Fifth Amendment,
the court relied solely on the case of Nebbia v. People of the State of New
York, 291 U. S. 502 (1934) in which it was held that the action of the
state of New York in fixing prices for milk did not contravene the Four
The court, in citing the Nebbia case, supra, stressed
teenth Amendment.

on

the

Area

was

the emergency feature. It should be noted that the decision in this case
was based on a broad conception of the police power rather than on any
Moreover, the analogy, if any exists, is
emergency feature of the case.
not

a

Since the Federal Government possesses no such power,
or fall on the basis of its delegated powers, in this
the commerce power. In the words of Judge Vaught in the case of

happy

one.

its action must stand
case

v. Wallace, et al., supra; "Counsel for the government in
emphasize the necessity for the enactment of the Agricultural
Adjustment Act because of an existing emergency, and contend that the
act is justified because of the emergency, and in support of their theory
cite the recent cases of Home Bldg. & Loan Ass'n. v. Blaisdell, 290 TJ. S.
398, 54 S. Ct. 231, 78 L. Ed. 413, 88 A. L. R. 1481, and Nebbia v. New York,
291 U. S. 502, 54 S. Ct. 505, 78 L. Ed. 940, 89 A. L. R. 1469. But, as this
court stated in the Eason Oil Co. Case, supra, both of these cases had

Douglas

et al.

their brief

to do with state statutes, and there is a wide distinction between the power
of Congress under the commerce clause of the Constitution and the power
of the state under the powers reserved to the state and recognized by the

Constitution, known
the

cases

as

police

power.

Supreme Court in both of
police power of the state the

The

above cited held that under the

state

legislation involved in those two cases was justified as a proper
poKce power. Congress has no power except that which is
specifically delegated to it by the Constitution. Therefore the holding of

exercise of

the court in the Blaisdell Case and the Nebbia Case is of
to the government in the case at bar."

no

assistance

On the other hand, although the Federal Government has no police
sense that they are enjoyed by the several states, it is

powers in the

equally true that a period of emergency, and the Act in question is
expressly based on such, will be considered in determining whether the
action of Congress taken under one of its delegated powers is reasonable
and therefore consistent with due process. In the case of Wilson v. New,
243 TJ. S. 332 (1917) the Supreme Court sustained the Adamson Act
fixing the hours and wages of railway employees, passed to meet the situa
tion created by the threatened strike in 1916.
In its opinion the Court
thus expressed itself: ".
It is also equally true that as the right to
fix by agreement between the carrier and its employees a standard of
wages to control their relations is primarily private, the establishment
and giving effect to such agreed on standard is not subject to be con
trolled or prevented by publ'ic authority. But taking all these propositions
.

.
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undoubted, if the situation which we have described and with which
the act of Congress dealt be taken into view, that is, the dispute between
the employers and employees as to a standard of wages, their failure
as

resulting absence of such standard, the entire interruption
which was threatened, and the infinite injury to
the public interest which was imminent, it would seem inevitably to result
that the power to regulate necessarily obtained and was subject to be
applied to the extent necessary to provide a remedy for the situation, which
included the power to deal with the dispute, to provide by appropriate
action for a standard of wages to fill' the want of one caused by the
failure to exert the private on the subject and to give effect by appropriate
legislation to the regulation thus adopted." The Supreme Court has not
as yet been called on to pass upon the power of Congress to fix the prices
of commodities moved in interstate commerce.
Although the regulation
of the rates of carriers by Congress has been upheld, such is distinguishable
since the prices there fixed were for the act of transportation in interstate
commerce rather than for the article transported.
Houston, East & West
Texas v. United States, 234 U. S. 342 (1914) ; Railroad Commission of
Wisconsin v. Chicago, B. & Q. Ry. Co., 257 U. S. 563 (1922).
Some
authority for such power in the Federal Government may be found by way
of inference in cases involving state price fixing of articles moved in
interstate commerce. Pennsylvania Gas Co. v. Public Service Commission,
252 U. S. 23 (1920) ; Missouri v. Kansas Natural Gas Co., 265 U. S. 298
(1923) ; Public Utilities Commission v. Attleboro Steam & Electric Co.,
273 U. S. 83 (1927).
The final outcome of the above cases can only be a matter of conjecture.
Appeals have been noted by the Government in some of the adverse cases,
and a decision by the Supreme Court will soon be forthcoming.
If the
rulings of the lower courts in these cases may be taken as a guide, it
may be concluded that although the present emergency makes the action
of Congress in fixing prices of commodities a reasonable exercise of the
commerce power, it will' have to be clearly shown that the commodities in
question are a part of interstate commerce.
to agree, the
of interstate

commerce

J. P. W.

CONTEMPT OF COURT�Newspaper

Reports of Proceedings.

Proceeding in contempt against the defendants were instituted by the
filing of affidavits by the Chief Justice of the Supreme Court of California
and the clerk of that court. On and prior to September 10,
1934, there was
pending in the Supreme Court of California an appeal entitled People of
State of California v. David Lamson. On that date the defendants caused
to be published in the San Francisco Chronicle an article
referring to
that case, which stated that the Supreme Court had voted to reverse the
decision of the trial court, thus granting Lamson a new trial; that this
was

learned from

opinion had been
fact, all of those

authoritative and confidential

sources;

and

that

the

written

by Justice W. H. Langdon. As a matter of
statements were false, as the Supreme Court
had, on

that date, not yet reached a decision on that case. The defendants admitted
that the information contained in the article was false and untrue but
argued that they were not guilty of contempt since the
was

publication
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good faith upon information received by them which seemed to
be trustworthy. Held, that the newspaper publishers were guilty of con
tempt of the Supreme Court in publishing a false report as to the disposi
tion of a case before it had in fact been disposed of, and in falsely

made in

representing
tative

that the report was obtained from confidential and authori
Cal.
36 P. (2d) 369
In re San Francisco Chronicle,
,
�

sources.

�

(1934).
To constitute constructive contempt some act must be done, not in
the presence of the court or judge, that tends to obstruct the administra
tion of justice, or bring the court or the judge or the administration of

justice into disrespect. In re Dill, 32 Kan. 668, 5 Pac. 39 (1884) ; Saal v.
The refusal to
South Brooklyn Ry. Co., 106 N. Y. Supp. 996 (1907).
comply with an order of the court constitutes constructive contempt.
Stuart v. Reynolds, 204 Fed. 709 (C. C. A. 5th, 1913).
Interfering with
property in the possession of a receiver is a constructive contempt.
The publication
Holbrook v. Ford, 153 111. 633, 39 N. E. 1091 (1894).
of a false or grossly inaccurate report of the proceedings of any court
constitutes a constructive contempt. In re San Francisco Chronicle, supra.
Liberty of the press is guaranteed by the Constitution, but that does
not permit publications respecting pending causes which are reasonably
calculated to interfere with the due administration of justice.
State v.
Morrill, 16 Ark. 384 (1855) ; In re Lindsley, 75 Cal. App. 122, 241 Pac.
934 (1925) ; Francis v. People of Virgin Islands, 11 F. (2d) 860 (C. C. A.
An article, referring to a pending contempt proceeding against
3rd, 1926)
the editor of a labor paper, being entitled "The King Forbids" and indi
cating the writer's belief that the court was prejudiced and acting
arbitrarily, was held contemptuous, and the defense of liberty of the press
17. S. v. Sandens, 290 Fed. 428 (W. D. Tenn. 1923)
was held untenable.
.

.

of the Judicial

Under the

Code, Section 268, [36 Stat.

1163

provision
(1911), 28 U. S. C. � 385 (1926)] the power of the Federal courts to
punish contempts "shall not be construed to extend to any cases except
the misbehavior of any person in their presence or so near thereto as to
obstruct the administration of justice."
But, the public press is not
immune from the

provisions of this statute, and the freedom of the press
guaranteed by the Constitution is subordinate to the independence of the

judiciary,

and

newspaper article

a

tending

to interfere with the

orderly

procedure of the courts or to obstruct the administration of justice in
accordance with legal standards is a contempt which is committed wherever
the newspaper is intended to and does in fact circulate.
Publishing Co., 240 Fed. 849 (C. C. A. 9th, 1917).
�

In

re

Independent

While the courts, when a case is finished, are subject to the same
criticism as other people, they have the power to prevent interference
with the course of justice by premature statements, arguments, or intimi
dation. Patterson v.
is contempt to issue

Colorado, 205 U. S. 454 (1907). In other words, it
publications which are calculated to prejudice or
prevent fair and impartial action in a cause of judicial investigation then
pending. Toledo Newspaper Co. v. TJ. S., 247 U. S. 402 (1918). For
example, the editor of a paper publishing an article which is intended
and calculated to imbue the minds of the public,
including prospective
jurors, with the idea that racial and political supremacy are linked up
with the result of a trial is guilty of
contempt. V. S. v. Sullens, 36 F.
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(2d) 230 (S. D. Miss. 1929). Further, the publication of articles, relating
a pending murder trial, setting forth and discussing evidence against

to

due
defendant, constitutes contempt, because interfering with the
188
Commonwealth,
v.
Co.
Globe
Newspaper
justice.
Mass. 449, 74 N. E. 682 (1905).
And, radio speeches by an influential
minister naturally tending and calculated to influence, control, and intimi
date the court and judges in certain causes pending and undetermined
In re Shuler, 210 Cal. 377, 292
are contemptuous for the same reason.
the

administration of

Pac. 481

(1930).

Also, the publication

ot

articles which

are

of

such

a

nature

as

to

judge of the court in his consideration of a pending cause,
which tend to appeal to prejudice against the court, may be misbehavior

embarrass the
or

the presence of the court as to obstruct the administration of
and thus may subject the publisher, or editor, or both, to summary
TJ. S. v. Toledo Newspaper Co., 220 Fed. 458 (N. D.
process in contempt.
A letter making
Ohio 1915), aff'd, 237 Fed. 986 (C. C. A. 6th, 1916).
so

near

justice,

false charges against the judge in pending causes constitutes contempt.
17. S. v. Craig, 266 Fed. 230 (S. D. N. Y. 1920).
Charges reflecting on
the judicial integrity of a court with reference to a pending cause are
deemed directly to tend to influence the court, and hence are contemptuous.
v. Sanders, supra.
The publication of an article, imputing conduct
judge, which, if true, would render him unfit to preside at a case
on trial, is contemptuous.
Myers v. State, 46 Ohio St. 473, 22 N. E. 43
(1889).

U. S.

to

a

The

publication of

as

well

as

an

inaccurate report of

a

court's

decision is

Providence Journal, 28 R. I. 489, 68 Atl. 428
false or inaccurate reports of proceedings.
People

contempt, In

re

(1907)
v.

a

;

Court

of Sessions of Albany County, 147 N. Y. 290, 41 N. E. 700 (1895).
It is not necessary that the proof show that the publication ever
came to the attention of the judge of the court.
TJ. S. v. Toledo Newspaper
Co., supra. Nor that matter published during the trial of a case, cal
culated to prevent a fair trial, should be shown to have been read by
the members of the jury.
Telegram Newspaper Co. v. Commonwealth,
172 Mass. 294, 52 N. E. 445 (1899).
Furthermore, publications to con
stitute contempt need not have actually influenced the actions of the court
or judge.
People v. News-Times Publishing Co., 35 Colo. 253, 84 Pac. 912
(1906) ; TJ. S. v. Toledo Newspaper Co., supra; TJ. S. v. Sanders, supra.
According to the weight of authority, the publication of an article
tending to interfere with the due administration of justice may constitute
contempt whether it is true or false. Patterson v. Colorado, supra; Globe
Newspaper Co. v. Commonwealth, supra. That a newspaper article, con
cerning a person on trial for a felony, which was read by jurors and
made it necessary to discharge the jury, was true, was not a defense
to a prosecution for contempt, nor mitigation. In re Independent Publish
ing Co., supra. The truth of a published contemptuous article tending
to degrade the court and to embarrass it in the consideration of a
pending
case is no defense.
Dale v. State, 150 N. E. 781 (Ind. 1926)
,

It

was

contended in In

the proceeding was
intent was negatived
one

San Francisco

Chronicle,

supra, that since
criminal in character the essential element of criminal
re

by their sworn denial. The old rule was that if
charged with contempt denied under oath any wrongful intent, the
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King v. Vaughan, 2 Doug. 516, 99 Eng. Re. 329
proceedings for contempt this view has been re
(1780).
majority of American jurisdictions. Whether or
pudiated
committed depends, not upon the intent of the
has
been
not a contempt
he has done.
act
the
Cartwright's Case, 114 Mass. 230
but
upon
party,
Co.
v.
Commonwealth,
supra; U. S. v. Shipp,
Globe
Newspaper
(1873) ;
203 U. S. 563 (1906) ; Ex parte Bankhead, 220 Ala. 102, 75 So. 478 (1917) ;
In re S., 83 N. J. Eq. 607, 91 Atl. 801 (1914) ; State v. District Court of
Seventh Judicial District, 76 Mont. 222, 246 Pac. 250 (1926) ; People v.
Sherwin, 334 111. 609, 166 N. E. 513 (1929). But, in practice, where it is
contempt

was

purged.

However, in
by the great

apparent that no disrespect was intended, a disavowal of intent to commit
contempt will be considered in mitigation of punishment. Globe News
paper Co. v. Commonwealth, supra; In re S., supra; Herald-Republican
Publishing Co. v. Lewis, 42 Utah 188, 129 Pac. 624 (1913); Herring v.
Houston National Exchange Bank, 113 Tex. 337, 255 S. W. 1097 (1923).

a

J. W. A.

CONTRACTS

�

Anticipatory Breach

�

Good Faith

Refusal to Perform.

By the terms of the policy in suit, the defendant Insurance Company
agreed to pay the plaintiff a life income of fifty dollars per month, upon
satisfactory proof of disability, if the plaintiff should become totally and
permanently disabled before attaining the age of sixty. It further agreed
to waive the premiums absolutely in case of disability, satisfactorily
proved, before the age of sixty, 'or in case of disability after the age
of sixty, satisfactorily proved, to allow the premiums to accumulate as
an indebtedness against the policy.
The plaintiff became disabled in 1925,
when fifty-eight years old, and gave satisfactory proof of disability in
1931, when sixty-four years old. The defendant declined to comply with
the request of the plaintiff to pay the fifty dollars per month, but offered
to allow the premiums to accumulate as an indebtedness.
The plaintiff
sued for anticipatory breach of the contract to pay disability benefits,
based on a life expectancy of eleven years, seven months from the date
of filing petition.
Held, that an offer to perform in accordance with the
promisor's interpretation of the contract, although erroneous, if made
in good faith, is not such a clear and unequivocal refusal to perform as
amounts to a renunciation giving rise to an anticipatory breach.
Kimel v.
Missouri State Life Ins. Co., 71 F. (2d) 921 (C. C. A. 10th, 1934).
Where there is an anticipatory repudiation by one party to a bilateral
contract, the other has an immediate right to damages for the "breach."
Hochster v. de la Tour, 2 E. & B. 678 (1853) ; Frost v. Knight, L. R. 7
Ex. 11 (1872).
The rule is followed in almost every American jurisdic
tion, Roehm v. Horst, 178 U. S. 1 (1900) and cases cited, but is not
recognized in Massachusetts, Daniels v. Newton, 114 Mass. 530 (1874),
or in
Nebraska, King v. Waterman, 55 Neb. 324, 75 N. W. 830 (1898).
For the rule to apply the renunciation must be clear and unequivocal,
Roehm v. Horst, supra, and the refusal to perform must be of the whole
contract, or of a covenant going to the whole of the consideration,
McNamara v. Cerf, 4 F. (2d) 997 (C. C. A. 2d, 1924). The rule is limited
to apply only to mutually
executory contracts and does not extend to
actions on contracts to pay money, executory on one side only, before the
time specified for payment, Roehm v. Horst, supra.
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A refusal of performance of a substantial part of an executory con
tract, after the time for performance has begun, entitles the injured party
to treat the entire contract as broken, and sue for damages based on
non-performance in the future as well as in the past, Parker v. Russell,

Upon renunciation by the promisor, the promisee
as
still binding, and bring an
action for breach when the time for performance arrives, Frost v. Knight,
133 Mass. 74

elect

may

(1882).

either to treat the contract

supra; New Brunswick & Canada R. R. Co. v. Wheeler & Co., 12 Fed.
377 (C. C. Conn. 1882), or to treat the renunciation as a present breach
and sue immediately, Weld Co. v. Victory Mfg. Co., 205 Fed. 770 (E. D.

N. C.

for the full

sue

repudiation by one party, the other party may
complete his part of the executory contract, and then
contract price, Clark v. Marsiglia, 1 Denio 317 (N. Y.

But after

1913).

not continue and

1845).
The case of Federal Life Ins. Co. v. Rascoe, 12 F. (2d) 693 (C. C. A.
6th, 1926) represents the extreme development of the theory, and has
extended the doctrine of Roehm v. Horst, supra, beyond the limits of the
doctrine as it was declared by the Supreme Court in that case.
For an academic discussion of the subject presented by the case under
discussion, see (1901) 14 Harv. L. Rev. 428; (1924) 22 Mich. L. Rev.
329; (1926) 36 Yale L. J. 263; (1933) 31 Mich. L. Rev. 526.
0. E. D.

CONTRACTS� Infants�Disaffirmance During Minority.

a

he

The plaintiff, an infant, purchased certain bonds from the defendant,
foreign corporation, and paid for the same. Later, while still a minor,

attempted

to

disaffirm his

contract

of

purchase, but

the defendant

refused to accept the bonds when tendered and to return to the infant
the money received for them.
Whereupon, the infant plaintiff, by his

friend, sued the defendant in assumpsit to recover this sum. Judg
was granted for the defendant in the court below, and the plaintiff
appeals. Held, that an infant is not entitled to disaffirm his contract, and
recover the purchase price during minority.
Mulligan v. S. W. Straus
& Co.,� Mich.� 256 N. W. 449 (1934)
The court in arriving at its decision in the instant case followed the
ruling, found only in Michigan, that an infant cannot disaffirm his voidable
contracts during minority; and particularly cited as its authority the
application of said rule in the cases of Dunton v. Brown, 31 Mich. 182
(1875) ; Armitage v. Widoe, 36 Mich. 124 (1877) ; and Lansing v. Michigan
Central Railroad Co., 126 Mich. 663, 86 N. W. 147 (1901). In Dunton v.
Brown, supra, a case involving the disaffirmance of a minor's contract of
partnership, Justice Campbell said: "An infant's partnership agreement
is not void. It is at best only voidable; and we have found no authority
which enables the infant or his guardian to determine whether a voidable
contract shall be affirmed or annulled, while the infancy continues.
It
next

ment

,

.

appears to be a matter for his own decision when he arrives at mature
age." An infant has no right during his minority to disaffirm a voidable
contract of purchase.
Armitage v. Widoe, supra.
Where an

injured in a
ages against

infant,
collision, executed a settlement of her suit for dam
the defendant corporation while she was still a
minor, it was

railroad
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was voidable only; and that the infant plaintiff
repudiate the same, and bring suit for her injuries
she attained her majority.
Lansing v. Michigan Central Railroad

held that the settlement
was

not entitled to

before

Co.,

supra.

courts have repeatedly denied the right of
voidable contracts during minority because of
his infancy, yet they will allow him to rescind such contracts when the
ground of recission is not that he is an infant, but that a fraud has been

Although the Michigan

an

infant to rescind his

Stoll v. Hawks, 179 Mich. 571, 146 N. W. 229
upon him.
(1914); Patterson v. Kasper, 182 Mich. 281, 148 N. W. 690 (1914).
This ruling as laid down in the Michigan courts (and as exemplified
by the decision in the instant case) whereby an infant is denied the right
to disaffirm his voidable contracts during minority, enjoys little favor
In an early Vermont case,
in the other jurisdictions of this country.
it was said, obiter, "The contract of an infant, except in certain cases,
is not void but voidable only, and, in general, he cannot while an infant,
unless in the case of evident necessity, disaffirm a contract made by him;
as the same want of discretion, which prevents him from making a bind
ing contract, would prevent him avoiding one which might be beneficial
Farr v. Sumner, 12 Vt. 28, 31 (1844)
But this dictum was
to him."
held unsound in the later Vermont case of Hoyt v. Wilkinson, 57 Vt. 404
(1885) wherein the court held that an infant's contract of purchase might
be avoided during minority.
While the courts of a few states have unqualifiedly extended the
infant's right of disaffirmance during minority to all contracts, Bell v.
Swainsboro Fertilizer Co., 12 Ga. 81, 76 S. E. 756 (1912) ; Tuck v. Payne,
159 Tenn. 192, 17 S. W. (2d) 8 (1929), in a far greater number of juris
dictions, the right of an infant to disaffirm during minority has been
explicitly limited to contracts relating to his person or his personal prop
erty. Childs v. Dobbins, 55 Iowa 205, 7 N. W. 496 (1880) ; Shipley v. Smith,
162 Ind. 526, 70 N. E. 803 (1904) ; In re Huntenberg, 153 Fed. 768
(E. D. N. Y. 1907) ; Wuller v. Chuse Grocery Co., 241 111. 398, 98 N. E.
796 (1909) ; Hight v. Harris, 188 N. C. 328, 124 S. E. 623 (1924) ; Levy v.
McPhail, 33 Ga. 784, 127 S. E. 793 (1925) ; Collins v. Norfleet-Baggs, 197
N. C. 659, 150 S. E. 177 (1929) ; Crandall v. Coyne Electrical School, Inc.,
256 111. App. 322 (1930).
In respect to an infant's personal contracts or contracts involving
his personal property, there is no distinction between executed and executory
contracts as far as the infant's right to disaffirm during minority is
concerned.
Gonackey v. General Assurance Corporation, 6 Ga. 381, 65
S. E. 53 (1909) ; Levy v. McPhail, supra. "There is, in law, no distinction
between executed and executory contracts so far as the right of disaffirm
ance is concerned."
Collins v. Peters Real Estate and Improvement Corp.,
252 111. App. 348 (1929).

perpetrated

,

.

,

R. K. L.

CRIMINAL LAW�Silence
Defendant

accomplice in

was

a

as

Evidence of Guilt.

under arrest and in

bank

robbery.

custody of police charged as an
questioned by a detective

He had been

and denied that he had had anything to do with the commission of the
crime. Later in the day the same detective, in questioning one of the
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principals in the robbery, and in the presence of the' defendant, asked,
"Who cased the bank?" (i. e., who planned the robbery) and the answer
was "He did"
(meaning the defendant). Detective asked the defendant
what he had to say and he replied, "I have not got anything more to
say." On separate trial of defendant, the overruling of objection to
admission of this evidence and the refusal to instruct the jury to dis
Held, to render such statement
regard it, made ground for appeal.
,

it must

admissible

appear

that

and from whose silence

an

it

was

made

under

circumstances not

denial upon the part of the one accused,
inference of assent thereto may be drawn. The

only permitting, but calling for

a

officer, himself, apparently drew
�Mich� 256 N. W. 615 (1934).

no

such

inference.

People

v.

DeBolt,

"qui tacet consetire videtur"
originally a shrewd method employed to cause a man to give evi
dence against himself.
Wharton, Criminal Evidence (10th ed. 1912)
� 678b. But, however that may be, it has survived to the present, and
the admission of such silence as evidence against the party silent is on
the theory that by not denying, when he had the chance, he is assenting
McUin v. United States, 17 App.
to the truth of the statements made.
Declarations or statements of this nature, made in
D. C. 323 (1900).
the presence of a party, are received in evidence, not as evidence in them
selves, but as evidence of the position taken by the party to be affected,
Jones, Commentaries on Evidence (2d ed. 1926) � 1047.
It is said that invocation of the maxim

was

The rule has been laid down

as

follows

:

"In

some

cases, where

a

declara

(of accusation) is made in one's hearing, and he makes no reply,
it may be a tacit admission of the facts. But this depends on two factors:
first, whether he hears and understands the statement, and comprehends
its bearing; and secondly, whether the truth of the facts embraced in
the statement is within his own knowledge; whether he is in such a
situation that he is at liberty to make any reply; and whether the state
ment is made under such circumstances, and by such persons, as nat
urally to call for a reply, if he did not intend to admit it. If made in
the course of a judicial hearing he could not interfere and deny it.
If the statement is made by a stranger, whom he is not called on to
notice; or if he is restrained by fear, by doubts of his rights, by a belief
that his security will be best promoted by his silence; then no inference
of assent can be drawn from that silence."
Commonwealth v. Kenney, 12
Mete. 235 (Mass. 1847).
tion

.

This

.

.

as a rule of law, has been generally followed by all
only conflict is upon the application of that part of the
rule in italics above, the more serious being upon the first part.
The
Massachusetts courts have construed the ruling to mean that "if a defend
ant while under arrest is charged with the crime by an accusation made
in his presence and hearing, and he remains mute or unequivocally denies
it, his silence or denial is not admissible in evidence against him. But
if he makes an equivocal reply, the question or statement by which it
was elicited and the answer or comment are admissible.
Before arrest,
if he remains silent when statements are made to him or questions asked,
which naturally call for a reply if he is innocent, proof of his conduct
is admissible.
But when under arrest he is not called upon to speak,
and what he may have said or done while only under suspicion cannot

opinion,

the states.

The

.

.

.

333

EECENT DECISIONS

be used
a

as

a

reason

presumption

of his

from which to infer that

guilt."

Commonwealth

v.

proof of his silence raises
Spiropoulos, 208 Mass. 71,

(1911). This was followed by Commonwealth v. Gangi, 243
341, 137 N. E. 643 (1923), where the court said: "If it had been
indubitable that the defendant had been under arrest at the time, it
would have been the duty of the court on proper motion to have ordered
stricken out the evidence that the complainant had said in the presence
of the defendant that she was positive that he was the man who assaulted
her and directed the jury to disregard it."
The courts of other states have adopted this rule: One cannot be
compelled, when not offering himself as a witness in his own defense,
Much less should
to give evidence in court tending to criminate himself.
Merriweather v. Commonwealth,
he be compelled to do so out of court.
118 Ky. 870, 82 S. W. 592 (1904).
See also State v. Yochelman, 107
Conn. 148, 139 Atl. 632 (1927) admitting silence of accused before an
accusation by deceased, stressed the point "that at no time during, or
prior to, the reading of this statement, was the accused under arrest,
nor was he accused by the officers of any illegal act, nor had any warrant
94 N. E. 451
Mass.

been issued for his arrest."
The other side of the question is well

expressed by the Kentucky

court

which had refused admission 25 years before, Merriweather v. Comm.,
supra, when the defendant was under arrest, in the following statement:
"There

is

charging

strong support for the rule that the fact that declarations
a

under

person with

crime,

not

denied by him,

were

arrest, does not affect their admissibility

made while he

implied admis
sions, Spencer v. State, 20 Ala. 24 (1852) ; Raymond v. State, 154 Ala. 1,
45 So. 895 (1908) ; People v. Amaya, 134 Cal. 531, 66 Pac. 794 (1901) ;
People v. Pratt, 20 Iowa 267 (1866) ; Kelley v. People, 55 N. Y. 565 (1874).
True that Pierson and Stinnett were in custody, but appellant was not
in fear of his safety, nor was he subjected to any threats, intimidation,
or pressure of any kind.
Stinnett was jointly indicted as an accomplice.
His remarks were not made merely in presence of appellant, but were
addressed to him, Pierson v. Commonwealth, 229 Ky. 584, 17 S. W. (2d)
697 (1929) ; distinguishing the Merriweather case, supra, on the Jattei
points.

was

The Federal rule

seems

to favor this rule for in

as

a

case

where three

suspected of murder on the high seas were put into irons by
order of the ship's captain, the statements of one co-defendant made in
presence of the other was held admissible as to both. Sparf and Hansen v.
United States, 156 U. S. 51 (1895).
In a case practically on all fours with the principal case the New
York Court of Appeals, speaking through Andrews, J., said: "It is com
petent to give evidence as to the statements of others in the presence
of the accused when they are of such a kind and made under such cir
cumstances that they properly and naturally call for an answer
where
persons

�

silence may be taken for an admission.
If he is silent when he should
have denied, the presumption of acquiescence arises.
But the testimony
here is justified by no such rule. Collins had already told his story. He
already contradicted the statements made. Under such a state of

had

facts the failure to
any event.

Nor

renew

were

his denial

was

no

the statements such

acquiescence in
naturally called upon him

indication of

as
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for

an

Collins,

answer.

testimony should not have been received." People v.
355, 134 N. E. 753 (1922), where defendant was under

The

234 N. Y.

arrest, had told his story, and listened in silence to conflicting story of
a

witness.

L. F. D.

EVIDENCE

�

Res Gestae

�

Admissions of

an

Agent.

An employee of the defendant railroad company was killed in the
performance of his duties as conductor of a train, when a derailed car,
loaded with pig lead, suddenly toppled over upon him while he was
The plaintiff brought suit as
directing and supervising its rerailing.
administratrix, under the Federal Employers' Liability Act [35 Stat.
65, 66 (1908), 45 U. S. C. � � 51-59 (1926)], and at the trial, offered in
evidence a telegram sent shortly after the accident by the yard clerk to
the trainmaster directing that thereafter inspectors must open all cars
of bullion and inspect them for shifted loads. The plaintiff contended that
this telegram was admissible as tending to show knowledge on the part
of defendant's agents that the pig lead may have been improperly loaded.
The trial court excluded the evidence.
Held, that the telegram was not
part of the res gestae, and, in the absence of authority from an official
of the company, was not binding upon the defendant: a declaration of
an agent, to be admissible under the doctrine of res gestae, must be within

the scope of his authority and concerning the act or transaction
at the moment.
Dryden v. Western Pac. Railroad Co., Cal.
�

pending
App.
�

.

36 Pac.

(2d) 394 (1934).
A representative statement of the doctrine followed in this and other
decisive cases is Greenleaf's, ".
when the acts of the agent will bind
the principal, his declarations respecting the subject matter will also
bind him, if made at the same time and constituting a part of the res
gestae. They are then in the nature of original evidence, and not hearsay,
and are the ultimate facts to be proved, and not an admission of some
other fact.
They must be made, not only during the continuance of the
agency, but in respect to a transaction depending at the very time."
1 Geeenleaf, Evidence (13th ed. 1896) � 113.
A glance at the cases wherein the rule has been invoked will illustrate
its broadness. In Froeming v. Stockton Elec. Ry. Co., 171 Cal. 401, 153
Pac. 712 (1915), in an action for the death of a passenger in alighting
from defendant's street-car, it was held that the explanation of the con
ductor as to how the accident happened, made after it occurred, was not
a part of the res gestae and was inadmissible.
Again, in Hoffman v. So.
Pacific Co., 168 Cal. 627, 143 Pac. 1032 (1914), where the plaintiff was
injured by an explosion when defendant's south-bound train struck plain
tiff's push car filled with dynamite, it was held that declarations of
defendant's flagman, hired to warn workmen of north-bound trains, inform
ing the plaintiff that he had plenty of time to remove the car before
the approach of the south-board train, were inadmissible.
In admitting or excluding the declarations of agents, the courts
.

profess

to add to

.

the essential of agency the ordinary res gestae con
spontaneity. For example, in Bullock v. Yakima

siderations of time and

Valley Transp. Co.,

108 Wash.

413,

184 Pac. 641

(1919),

an

action

against
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county and

a railroad company for personal injuries suffered in
falling
public sidewalk, a letter of a county attorney written fifteen months
later, evincing the desire of the county commissioners to repair the side
a

upon

a

walk,

was

held not

a

part of the

res

gestae, and inadmissible to bind the

So

also, in Downing v. St. Louis-San Francisco R. Co., 220 Mo.
App. 260, 285 S. W. 791 (1926), a conductor's statement to an injured
automobilist made after the train had stopped was held made too long
county.

after the accident to be

a

part of the

res

gestae.

Parcel

In Shaver

v.

United

Service, 90 Cal. App. 764, 266 Pac. 606 (1928) the general require
ment of spontaneity was noted, the court holding that the admissions of
an employee not prompted by the excitement of the accident are no
part
of the res gestae, and are not binding upon the employer.
In Public
Utilities Corp. of Arkansas v. Cordell, 184 Ark.
878, 43 S. W. (2d) 746
(1931), it was added that although res gestae declarations need not
strictly coincide with the act causing the injury, still they must stand in
immediate causal relation to, and be part of, the act.
In Fidelity and
Casualty Co. v. Haines, 111 Fed. 337 (C. C. A. 8th, 1901), the plaintiff
had negotiated with the defendant's local agent for
burglary insurance
on his safe.
The following day the agent made the statement that the
plaintiff was insured. In a suit upon an oral contract of insurance the
,

court held the statement of the

agent inadmissible ; saying that a statement
which is detached from the material act pertinent to the issue, and which
constitutes a mere narrative of a past transaction, is not a part of the
res

gestae, but is hearsay, and is incompetent.

Although the

gestae of a transaction may well include a writing,
telegram, ordinarily where the writing is subsequent
in point of time it will be found to lack the spontaneity essential to recep
tion under the res gestae doctrine.
Hansen v. Grand Trunk R. Co., 78
N. H. 518, 102 Atl. 625 (1917).
The text-writers join almost unanimously in denouncing the uncertain
effect upon the law of evidence of the ill-defined application of res gestae,
and its jointure with agents' admissions.
3 Wigmoee, Evidence (2d ed.
1923) � � 1767, 1769, quoting Thayer, Bedingfield's case (1881) 15 Amer.
L. Rev. 80; (1922) 31 Yale L. J. 229; (1928) 76 U. of Pa. L. Rev. 1.
such

as

A

a

letter

thorough

admissions of

an

res

or

summary of the doctrine of res gestae as applied to the
agent is to be found in Snipes v. Augusta-Aiken R. Elec.

Co., 151 S. C. 391, 149 S. E. Ill (1929), an action in tort for injuries
plaintiff was struck by a car driven by defendant's servant,
where the question arose as to the admissibility of a statement of defend
ant's line superintendent, made while the plaintiff was consulting a physi
cian after the accident, to the effect that the servant was acting within
the scope of his employment.
Though the case may be aligned with the
majority view, it carries a noteworthy dissenting opinion by Judge Cothran
(quoted with approval in Wigmore, Evidence (Supp. 2d ed. 1934) � 1756a
as follows : "The lack of discrimination and
consequent confusion of thought
is demonstrated by the failure to differentiate between the declarations
of an agent which are part of the 'res gestae,' and those declarations
which were made in the course of his employment and while the matter
in controversy was actually pending. The declarations of an agent, which
are shown to have been a
part of the 'res gestae,' are admitted, not
because he was an agent, but because they come within the class of
received when
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excepted hearsay evidence wnich fulfills the requirements of the 'res
gestae' rule; the declarations of one not an agent would be received under
the

same

conditions.

The

declarations

of

agent

an

made

within

the

of his

employment and while the matter in controversy was pend
ing, are admitted, not because they were made as a part of the 'res gestae,'
but because they were made under the circumstances stated; they would
be received weeks or months after the episode inquired into, provided they
were made under those circumstances.
They may utterly fail of com
plying with the rule of 'res gestae,' and still be admissible upon the entirely
different foundation.
It is misleading and incorrect, manifestly, to hold
that, before the declarations of an agent can be received, they must be
shown to have been both a part of the 'res gestae' and within the course
of his employment.
They may have been either or both, and admissible
course

for that

reason.

.

.

."
J. R. J.

SEAMEN�Scope of Merchant Marine Act of 1920.
The master of

met his death

tug-boat

a

on

the waters of the Ohio

employed to navigate the tug.
brought this suit against the
owner under the Merchant Marine Act of 1920 [41 stat. 1007
(1920), 46
U. S." C. � 688 (1926)], which gave to any "seaman," injured in the course
of his employment, or in case of death, to his personal representatives,
a cause of action for adequate compensation.
The trial court sustained
a demurrer to the bill on the ground that a "master" is not a "seaman"
within the meaning of the act.
Being affirmed by the Missouri Supreme
Court, certiorari was brought to the Supreme Court of the United States.
Held, that a "master" is a "seaman" within the meaning of the Marine
Act, so as to entitle his personal representatives to compensation in case
of accidental death aboard ship.
Warner v. Goltra, 293 U. S.
(1934).
The word "seaman" is an equivocal one, in some contexts it means
solely the men under the "master." "Thus in the provision as to wages
under Section 31 of this Act [41 Stat. 1006 (1920), 46 U. S. C. � 597
(1926)], it is stated that the "master" shall pay the "seaman" at stipulated
times; likewise a distinction is made in the act where it requires that the
River through the negligence of a pilot
The personal representatives of deceased

�

"master" shall make
voyages

158

[29

stat.

a

691

written agreement with the "seamen"
46 U. S. C. � 564 (1926)].

as

to certain

(1897),

Yet in other cases, such as under the rule of The Osceola, 189 U. S.
(1903), where a "seaman" is entitled to the cost of his care and

maintenance from

an

accidental

injury due

to the

negligence of the

owner,

the Federal court in The Balsa, 10 F. (2d) 408 (C. C. A. 3rd, 1926) held
that there is no difference between the position of a master and that of
a common seaman

in the

course

humanity the
Words

of

when it

service,

owner

are

comes

to

an

"for there is

owes

the

flexible and

one

as

or

injury

to

one or

the other sustained

difference in the duty which in
the other."
no

the necessities of

ships increase,

so

the

word "seaman" enlarges its meaning.
The Buena Ventura, 243 Fed. 797
(S. D. N. Y. 1917). Thus it was held that a ship's carpenter, though
not

a

20 F.

sailor, was a seaman within the Act. Kuhlman v. Fletcher Co.,
(2d) 465 (C. C. A. 3rd, 1927). The wireless operator is a seaman,
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The Buena Ventura, supra; likewise the bartender, The U. S. Warden,
175 Fed. 315 (S. D. N. Y. 1910) ; so also the ship's steward, Pacific Mail
Even the wife
S. S. Co. v. Schmidt, 214 Fed. 513 (C. C. A. 9th, 1914).
of the ship's cook, engaged as his assistant, is also a seaman within the
meaning of the Act and entitled to compensation as such under the Act.
For most pur
The James H. Shrigley, 50 Fed. 287 (N. D. N. Y. 1892).
poses stevedores are not "seamen," yet the niceties of verbal distinction
were cast aside to give effect to the full purpose of the Act and grant
protection to all "who worked and were injured on ships" so as to include
International Stevedoring Co. v. Haverty, 272 TJ. S.
even a stevedore.
50 (1926).
The legislature knew that prior to the Act in question, men employed
upon ships were without a remedy in damages for negligence beyond
compensation for care and maintenance, unless the injury was due to
The
of the ship or a defect in her equipment.
Chelentis, 247 U. S. 372 (1918). This limitation upon relief for injury
applied to every man on the ships, be he sailor or master. The Brig
George, Fed. Cas. No. 5329, at 205 (C. C. D. Mass. 1832). It was to
remedy this evil that the Act was passed, and as the evil related to both
master and sailor, it would be illogical to hold that Congress gave relief
for an injury to the crew, but gave none to the master, though in the eyes
of humanity, and considering the evil to be remedied, both stood on the
same footing.
The Balsa, supra.
In 1927 the Longshoremen's and Harbor Worker's Compensation Act
was being drafted and at the request of the seamen, they were expressly
excluded from its relief, preferring the remedy afforded them under the
Marine Act of 1920.
The Worker's Compensation Act was therefore thus
worded at section 3: "no compensation (under this Act) shall be payable
in respect to the disability or death of a master or member of a crew
of any vessel." 44 stat. 1426 (1927), 33 U. S. C. Supp. VI � 903 (1933).
Chief Justice Hughes with reference to the above said: "As to the master
and crew of a vessel, it should be noted that section 33 of the Merchant
Marine Act of 1920, gave to seamen the rights and remedies under all
the statutes of the United States which were applicable to railroad em
ployees in cases of personal injury." Nogueira v. New York, New Haven
and Hartford R. R. Co., 281 U. S. 128 (1930).
Thus it is clear that by
so excluding both master and crew from the coverage of the Workmen's
Compensation Act of 1927, Congress regarded both the master and crew
under the protection of the Marine Act of 1920, the Act now under
the unseaworthiness

consideration.
The distinction between master and

seaman exists in respect to duties
responsibilities on shipboard, disciplinary measures and statutory
enactments as to remedy for wages, but "it is neither rational nor just
if this distinction is extended to remedies for bodily wounds.
At such
time master and seamen are approximately equal.
Congress did not mean

and

that the master, any more than the seaman, should be left without
remedy." Justice Cardoza in Warder v. Goltra, supra.

Therefore

a

by logic and judicial decision the "master" is included
meaning and relief of the Merchant

under the genus "seaman" within the
Marine Act of 1920.

P. L.
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TAXATION

�

Due Process of Law

�

Interstate Commerce.

sales agency, maintains its principal office in Lynch
branch office in Cincinnati, Ohio. The only business
this agency is that of selling the products of foreign coal

The petitioner,
burg, Virginia, and
transacted

a

a

by
mining corporations, for which it is paid a commission of eight per cent.
No appreciable amount of coal is sold in Virginia, and none of the coal
is located in that state at the time of the sales.
It does not retail, buy
or own coal, but sells the same for its foreign principals in carload lots,
The peti
for a continuous journey between points outside of Virginia.
tioner

was

assessed

an

income tax under section 52 of the Tax Code of

Virginia [Va. Code Ann. (Michie, 1930)
tax under section 73

App. P. 2140]
and accounts
ments

were

on

the

of the
excess

Tax

Code

App. P. 2143], and a capital
[Va. Code Ann. (Michie, 1930)

of all bills and accounts receivable

Fourteenth Amendment of the Constitution of the United
tax

on

state

over

bills

payable, and all money on hand and deposit. These assess
challenged as contravening the Commerce Clause and the

income

court.

held to be invalid

was

But in

dealing

States.

The

non-federal ground by the
with the capital tax the court rested its
on

a

decision upon the determination of a federal question, namely, that the
tax was a burden on interstate commerce.
Held, that the taxing statute
is consistent with the due process clause, and does not constitute a burden
commerce.
Commonwealth of Virginia v. Imperial Coal

upon interstate

Sales

Co., 293 U. S.

�

(1934).

gives rise in the first instance to the
problem of taxing intangibles, and, more specifically, the
question of multiple taxation. Until the early part of this century, the
prevailing belief was that double taxation by the states involved no viola
tion of the Federal Constitution.
Blackstone v. Milter, 188 U. S. 189
(1903); Union Transit Co. v. Kentucky, 199 U. S. 194 (1905). However
the Supreme Court, sensing the injustice of such procedure, and the zealous
efforts of the state courts to protect their citizens, was moved to act;
in a notable sequence of cases heralded by the Union Transit Co. case,
supra, one form of multiple taxation after another was held to be invalid.
Fidelity and Columbia Trust Co. v. Louisville, 245 U. S. 54 (1917) (ordi
nary bank accounts) ; Maguire v. Tefrey, 253 U. S. 13 (1919) (income from
bond and equipment certificates) ; Baldwin v. Missouri, 281 U. S. 588
(1929) (transfer of bank deposits, United States bonds and promissory
notes) ; Farmers Loan and Trust Co. v. Minnesota, 280 U. S. 204 (1930)
(municipal and state bonds) ; Biedler v. South Carolina Tax Commission,
282 U. S. 1 (1930) (shares of corporate stock; debts on open account);
First National Bank v. Maine, 284 U. S. 312 (1932) (stocks and bonds
of a corporation).
The foundation of this principle of taxation was in the holding that
the doctrine of mobilia sequntuur personam affords to a state no jurisdic
tion which would enable it to tax personalty of a domiciliary, permanently
situated beyond its limits. Union Transit Co. v. Kentucky, supra; Frick v.
Pennsylvania, 268 U. S. 573 (1925). As a logical complement to this
doctrine, it has since been held that the Constitution protects intangibles
Farmers Loan and Trust Co. v.
as well as tangibles from double taxation.
Missouri, supra; Blodgett v. Silberman, 277 U. S. 1 (1927). The Court
has never been full upon the proposition that double taxation per se is
The

case

troublesome

under consideration
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violative of the due process clause, but rather in the holding that the situs
intangibles is at the domicil of the owner, and that no other state has
jurisdiction to tax. Farmers Loan and Trust Co. v. Minnesota, supra.
of

object of the Court's condemnation of the tax
v. Maine, supra, was multiple taxation
rather than lack of situs.
Thus, in the principal case, since the assess
ment was a tax on "money on hand plus the bills and accounts receivable
over bills and accounts payable," situs of which is regarded as situated
at the domicile of the creditor, jurisdiction for the purposes of taxation
was established in Virginia, and it is not material, with respect to juris
diction, whether the tax imposed is a property tax or an inheritance tax.
Safe Deposit and Trust Co. v. Virginia, 280 TJ. S. 83 (1929) ; Lawrence v.
State Tax Commissioner, 286 U. S. 276 (1931).
But it would

in the

case

seem

that the

of First National Bank

The fact that the property upon which the tax was assessed is used
commerce does not for that reason alone exempt it from

in interstate

Adams Express Co. v. Ohio, 155 U. S. 694 (1894).
This
grounded, in the main, on the theory that the owner of property,
tangible or intangible, should properly share the burden of the government
which affords him protection, and, even though the property be used in
interstate commerce, non-discriminatory taxation of it bears only indirectly
and incidentally upon interstate commerce, and does not contravene the
constitutional provision against direct burdens. Ashley v. Ryan, 153 TJ. S.
436 (1894) ; Postal Telegraph Cable Co. v. Adams, 155 U. S. 688 (1895) ;
Galveston, Harrisburg and San Antonio Ry. Co. v. Texas, 210 TJ. S. 217
(1908) ; United States Express Co. v. Minnesota, 233 U. S. 335 (1911) ;
Eastern Air Transport v. Tax Commissioner, 285 TJ. S. 147 (1932).
The Court in the instant case dealt with an ad valorem, not a privilege
tax.
Such taxation may include intangible as well as tangible property.
Adams Express Co. v. Ohio, supra; Cudahy Packing Co. v. Minnesota.,
246 U. S. 450 (1917) ; Wells Fargo and Co. v. Nevada, 248 U. S. 165 (1918).
The principal ease is authority for a direct holding on this point.
"It is
not the character of the property that makes it subject to such a tax,
but the fact that the property has its situs, within the state, and the
owner should give appropriate support to the government that protects
it. That duty is not less when the property is intangible than when it
is tangible."
The petitioner relied strongly upon cases holding invalid taxes imposed
"upon the privilege or right to do business." Ozark Pipe Line Corp. v.
Monier, 266 U. S. 555 (1925) ; Air-Way Corp. v. Day, 266 U. S. 71 (1924).
But, as pointed out, the tax challenged in this instance is an ad valorem
property tax and not a privilege tax. Cudahy Packing Co. v. Minnesota,
The Court was not here concerned with the question of taxation
supra.
state taxation.

doctrine is

of gross receipts derived from interstate commerce, which is an invalid
commerce clause.
Fargo v. Michigan, 121 U. S. 236 (1887) ;
New Jersey Telephone Co. v. Tax Board, 280 TJ. S. 338 (1930).
The

tax under the

in the principal case was made on the "excess of all bills
and accounts receivable over all bills and accounts payable."
The bearing
of such a tax upon interstate commerce, as in all instances of non

assessment

discriminatory property taxation,
western

Railway Co.
252 U. S. 37 (1920).

v.

is at most incidental.

Arkansas, 235 U. S. 350 (1914)

;

St. Louis, South
Shaffer v. Carter,
F

t.
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#

TAXATION� Situs of Tangible Personal Property.
A resident of New York loaned paintings to a museum in Pennsyl
vania, and died testate while they were on exhibition there. The paintings
were subject to recall at the option of the donor.
His will was admitted
to probate in New York.
Pennsylvania proceeded to appraise and assess
the pictures as having a situs in Pennsylvania, for the purpose of collect
ing the inheritance tax imposed upon the transfer by will or intestate
laws of personal property within the commonwealth when the decedent

Held, that the actual situs
pictures is Pennsylvania, and therefore transfer subject to the
inheritance law of that state. City Bank Farmers' Trust Co. v. Schnader,
293 U. S.
(1934).
The
The Pennsylvania statute is a tax law, not an escheat law.
tax which it imposes is not a property tax but one laid on the /transfer
But to impose either tax the
of property on the death of the owner.
state must have jurisdiction over the thing that is taxed, and to impose
either without such jurisdiction is mere extortion and in contravention
of due process of law. Union Refrigerator Co. v. Kentucky, 99 U. S. 194
(1905).
In arriving at the conclusion that the pictures had an actual situs
in Pennsylvania it was necessary first to determine whether the location
of the pictures was fixed or merely transit or temporary. A state cannot
impose the ordinary property tax upon property in transit through the
A well known case is that of the sheep driven through a state
state.
on the way to market, which were held not subject to taxation while
en route.
Kelley v. Rhoads, 188 U. S. 1 (1902). It has been held that
property temporarily present is taxable provided it gains an advantage
from what happens while it is at rest.
Oil shipped in tank cars into
Tennessee, there halted to be put in barrels and other containers for
further shipment was held taxable in Tennessee. General Oil Company v.
Crain, 209 U. S. 211 (1908). Grain removed from cars, while in transit,
for the purpose of being weighed and inspected, and not for the purpose
of changing its destination, was held taxable at the point of its removal.
Bacon v. Illinois, 227 U. S. 504 (1913)
The power to regulate the transmission, administration, and distri
bution of tangible personal property on the death of the owner rests
exclusively in the state in which the property has an actual situs, regard
less of the domicile of the owner. Frick, et al. v. Pennsylvania, 268 U. S.
It is within the power of a sovereign to tax the succession
473 (1925).
to chattels within his territory, and this is done by most of the inheritance
is

of

a

non-resident at the time of his death.

the

�

.

tax

laws of the country; the succession to chattels within the state is
although the deceased died domiciled elsewhere. Western Assur

taxable
ance

Company
No state

her power,

v.

Halliday,

127 Fed. 830

(E. D. Ohio 1903).

tax the

testamentary transfer of property wholly beyond
Rhode Island Trust Co. v. Doughton, 270 U. S. 69 (1926) ; or
can

impose death duties reckoned upon the value of tangibles permanently
located outside her limits, Farmers' Loan & Trust Co. v. Minnesota, 280
U. S. 204 (1930).
A state may not impose an inheritance tax on deposits in banks in
the state or bonds and negotiable notes physically in the state but owned
by a non-resident, but such property is subject to a succession tax by
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the state in which the owner resides. Baldwin v. Missouri, 281 U. S. 586
(1930). Shares of stock in a corporation are subject to inheritance taxes

only in the state of the owner's domicile. First National Bank of Boston
Maine, 284 U. S. 312 (1932)
It long has been settled law that real property cannot be taxed, or
made the basis of an inheritance tax, except by the state in which it is
located.
Witherspoon v. Duncan, 4 Wall. 210 (1866). More recently
it became settled that the same rule applies with respect to tangible per
sonal property, Frick, et al. v. Pennsylvania, supra. And it now is estab
lished that certain specific kinds of intangibles, namely, bonds, notes and
credits, are subject to the imposition of an inheritance tax only by the
domiciliary state; and this notwithstanding the bonds are registered in
another state, and the notes secured upon lands located in another state,
resort to whose laws may be necessary to secure payment.
Baldwin v.
Missouri, supra; Farmers' Loan & Trust Co. v. Minnesota, supra; Beidler
v. South Carolina Tax Commission, 282 TJ. S. 1 (1930).
v.

.

J. S. N.
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THE

PERMANENT

Manley 0. Hudson.
xxvii, 731.

COURT

OF

INTERNATIONAL

The MacMillan

JUSTICE�by

Company, New York, 1934,

pp.

The "World Court" is here made the subject of detailed
analysis by Professor Hudson.1 The introductory part deals
with the history of the movement to bring about a judicial set

susceptible to such determination ; par
ticular emphasis is given the place of the Permanent Court of
Arbitration (of which the author is a member) in these pre
liminary efforts. References to the Central American Court
of Justice, international commissions of inquiry and the propo
sals for the creation of an international prize court and a court
of arbitral justice are included.

tlement of controversies

The creation of the Permanent Court of International Just

ice is disclosed in detail; an analytical expose of the drafts
presented during the peace conference prepares the way for the
discussion of Article XIV of the Covenant of the League of
Nations, the basic authority for the subsequent working out of

by the judicial experts. This article is
carefully examined in the light of other provisions of the cove
nant, in an endeavor to ascertain the meaning of the terms
employed in drafting it. The work of the Committee of Jurists
is reviewed (it is interesting to note that Professor Hudson
pays tribute to Elihu Root, a member of the Committee, and
to the latter's legal adviser, James Brown Scott, in the dedi
cation) and the adoption of the project of the Committee by
the League is given marked attention.
Then follows a comprehensive analysis of the Statute, ar
ticle by article, paragraph by paragraph, as the drafting pro
gressed; reasons for the inclusion of the various provisions,
suggestions and counter-suggestions which were offered before
the texts were finally approved are all carefully presented.
No provision had been made for amendment of the basic act,
consequently, this lacuna prevented any change until a resolu
tion was adopted by the Assembly of the League to call the
the Statute of the Court

,

Council's attention to the need for
1

a

reexamination of the Stat-

The Senate Foreign Relations Committee is

more

before to induce favorable consideration on its bill to
States under the jurisdiction of this tribunal.

ever

likely now than
bring the United
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Alterations were then introduced by action of the Assem
bly, following recommendations of a Committee of Jurists (of
ute.

the only member who had served on the
original Committee). The resulting modifications are treated
seriatim and in detail, although being in no wise far-reaching
As the author points out, the most basic
in their consequences.
which Mr. Root

need

was

was

not remedied: there

for amendment.

was

still

no

procedure laid down

Professor Hudson attributes this failure to

a

reservation adopted by the United States Senate: "the Statute
shall not be amended without the consent of the United States."
This leads the author to investigate the efforts that have
participate in the

been made to induce the United States to

work of the court ; by way of contract, the legal

position of the

State withdrawing from the League (such as Brazil, Costa Rica,
Germany and Japan) in its relation to the Permanent Court is

pointed out, and no inconsistency is disclosed in departure from
the League and retention of membership in the court.
The
various reservations, subject to the incorporation of which the
Senate has made the President's ratification conditional, and
their fate at the hands of the signatory powers to which re
ferred in 1926, are given full consideration.
The second part
of the volume is concluded by an estimate of the extent to which
participation of the United States would have been important
or

otherwise.
"For twelve years," writes

Hudson, "the Court has been main
States, and it would be difficult
to say that the value of its functioning was in any important respect
diminished by American abstention." 2 And again, "If in a few cases
during the decade following 1922 the United States might have gone
before the Court as a party, this would not have added greatly to the
Court's prestige." 3
tained without aid from the United

The third part treats of the organization of the court, deal
ing with the nomination and election of judges and their na
tionalities; the rules of the court, the staff and work of the
office of the registrar, the financial arrangements by which the
court is subsidized, the nature of the privileges and immunities
enjoyed by its members and various problems of the court's
organization are exhaustively examined.
The jurisdictional competence of the court is developed in
the succeeding sections of the tome.
Among the subjects elabo2
3

At Pp. 230-231.
At p. 231.
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jurisdictional limits, treaties in force, obligatoryjurisdiction under Article 36 of the Statute referring
to the four classes of disputes involving: (1) The interpretation
of a treaty; (2) any question of international law; (3) the
existence of any fact which, if established, would constitute a
breach of an international obligation; and (4) the nature or
extent of the reparation to be made for the breach of an inter
A discussion of the contentious and ad
national obligation.
visory jurisdiction concludes this section.
The adjective law applicable to practice before the court is
given attention in the fifth part. Written and oral proceedings
are given special attention, and a chapter is devoted to the
consideration of representatives of States appearing before the
rated

are

nature of

court.

Finally, the law applied by the court in making its decisions
connection, the court's citations are ana

is surveyed; in this
lyzed and evaluated.

interpretation

A critical examination of the tribunal's

of treaties concludes the text.

Extensive appendices include the various instruments re
lating to the constitution, procedure and administration of the

court, and tabulations of the published material of the court.
An adequate index completes this thorough presentation of the
origin, nature and work of an institution which the author has
had under careful scrutiny since its inception.
His study
should prove most helpful to all whose interests and practice
may lead them to the Peace Palace at The Hague where the
court conducts its sessions.

Walter Jaeger.
the liberalization of the life insurance

by George L. Amrhein.
1933.
Pp. 369.

The John C. Winston

*

contract�

Company, Philadelphia,

interpretation is given by Doctor Amrhein to the
He states, in
the preface, that he excludes some factors contributing to liber
ality, for example, the free periodic medical examination, any
thing reducing the cost of life insurance and anything increas
ing the security behind it which would otherwise be appro
priate to a discussion of his subject. He studies in detail,
A liberal

word "liberalization" in the title of his book.

�

*

ing

Law, Georgetown University School of Law. Author of
Business Taxes in Great Britain" (1933) ; "Trad
Laws of Great Britain" (1935).

Professor of

"Company Law
Under

the

and

BOOK REVIEWS

345

therefore, the evolution of the life insurance policy to determine
whether the position of the insured is being improved. Tracing
the history of insurance from "the corn cribs of Egypt," in
Biblical times, through scattered references in ancient and me
dieval writers, to early beginnings in England, Doctor Amrhein
concludes that modern life insurance began in 1762, with the
foundation of the Equitable Society.
Each of the more important provisions in life policies in
current use is examined, with reference to leading cases inter
preting them, and especially with reference to the practical
interpretation placed on such clauses by the underwriters.
Summing up his book, in the concluding sentence of his final
chapter, he states that the contract of life insurance is "one of
the most extraordinary and interesting that the genius of man
has produced !" 1 An appendix of 60 pages reprints some in
teresting old policies, modern forms and pertinent statutes.
There is a brief index but no table of cases cited, and relatively
few references to law reviews.
The reviewer is unable to agree with Doctor Amrhein in the
a contract of indemnity,

statement that life insurance is "not
.

.

but

.

a

of death."

contract to pay a certain sum of money in the event
2
The only authority cited to sustain this is Equi

table

Life Insurance Co. v. Cummings,3 where the statement is
dictum for that case involved a policy taken out bona fide by
the insured on his own life and made payable to a beneficiary,
whose insurable interest in the life insured

was

doubtful.

The

opinion itself states that the policy was supported by the insur
able interest of the insured in his own life and that he might
make the policy
to anyone he desired.
Of course, other

payable

authorities might be cited to sustain Doctor Amrhein's position,
but it seems to the reviewer that indemnity is, at least, the
basic

principle of life insurance though the indemnity in that
contract, due to the nature of the subject-matter, may be differ
ent from the indemnity in property insurance.
As Mr. George
Richards said, over twenty years ago: "To call the contract of
life insurance a contract of strict indemnity, on the one hand,
or, on the other, to isolate it from the general law of insurance
and classify it as an investment, as many have done, is unwise.
It partakes of the nature of both arrangements." 4 Mr. Vance
1

At p. 304.
At p. 67.
34 F. (2d)

2

4

Richards,

794, 796 (C. C. A. 3d, 1925).
Insurance Law (3d ed. 1929) 40.
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ordinary contract of life insurance is based upon
principle of indemnity, but it is not in itself a contract of
indemnity." 5 Nor does the reviewer find the views of Mr.
John K. Ewart, as set forth in his book "Waiver Distributed"
says:

"The

the

referred to in connection with the discussion of waiver.
The curious oppositions in opinions of courts and in ad

rulings on insurance, which seem to mar the law
as a symmetrical body of principles, are due, in
to
an ignorance of insurance practice and a corre
large part,
A dictum of Professor Woodruff
lack
of sympathy.
sponding
is: "What do they know of the law of the insurance contract
who only the law of contract know,"6 affirmed by the Court of
Appeals of New York.7 He might well have said : "What do they
know of the law of the insurance contract who only the law of
insurance know." By bringing into view company practice
respecting the application of provisions of the life insurance
policy, by references to insurance journals, proceedings of the
Association of Life Insurance Counsel, of the Association of
Life Insurance Presidents, and similar material, in connection
with statements of principles of insurance law, Doctor Amrhein
ministrative

of insurance

has done

a

real service.
Hugh J. Fegan.

*

ADMINISTRATIVE LEGISLATION AND ADJUDICATION�by Fred
erick F. Blackly and Miriam E. Catman.
Studies in Administration
The Institute for Government Research of the Brookings

No. 29,

Institution, Washington,
Each

D.

C, 1934.

Pp.

296.

noteworthy development in the science and practice of

government calls forth new critical analysis. New Deal expan
sion of Federal bureaucracy prompted the Committee on Ad
ministrative Law of the American Bar Association to submit

a

rather caustic report to the Association at its 1934 annual meet
ing. Doubtless, the same development suggested the desira

bility of

an

authoritative

study of the present-day set-up of

Federal administrative machinery and procedure by the Brook
ings Institution. The subject is timely and significant. The
Vance, Insurance (2d ed. 1930) 80.
Woodruff, Cases on Insurance (2d ed. 1924) 5.
7Satz v. Bonding and Insurance Co., 243 N. Y. 385, 153 N. E. 844
(1926).
*
Professor of Law and Assistant Dean, Georgetown University Law
s

6

School.
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It is a
work here noted is not confined to New Deal activities.
Twentieth Century review.
The more interesting and suggestive part of the book is that
which, in the earlier chapters, portrays the development and

significance, the nature and

source

of administrative

legislation

Most commendable is the
and of administrative adjudication.
effort to dissociate the legislative function and the adjudicative

functions, difficult

as

that has been made because of past legis

lative indifference to the fundamental importance of the dis
There is complete recognition, by the authors, of the
tinction.

necessity, of administrative control.
presentation of the purely oppor
tunist character of the development of our administrative sys
desirability,

even

There could be

the

no more

vivid

tem, in the Federal Government at least.

illogical, unscientific result of Federal legislation is
further accentuated in the outline discussion of the varying
types of adjudicating authorities. It is clear that expediency
has been the controlling factor in the building of the structure.
The

The authors conclude:
"The chief general faults and difficulties are: that no theory or
philosophy underlies our whole system of administrative adjudication;
that the documentation upon which administrative judicial authorities
are established and act is unsystematic and sketchy in nature; that
there is an unnecessarily large number of such authorities, so differ
ently organized, with such different methods, procedures, and superior
controls, as to cause bewilderment and confusion ; that there is no final
court or authority to develop, systematize, and harmonize federal
administrative law; that the constitutional law system and the admin
istrative law system are not well integrated; that in many instances
proceedings before such bodies are inadequate and rules of evidence
are often too meager;
that the present-day system of remedies is
cumbersome, complex, expensive, and inadequate; that the system of
control over administrative adjudication is extremely inadequate and
faulty." i

If one were to select the dominant note of this work it is
that something should be done to separate the combination of
different functions of government in the same authority, that

Congress should systematize the administrative powers to make
rules and regulations, that administrative bodies should be co
ordinated and that practice and procedure before such bodies
should be reduced to some scientific system. The authors note
and

deplore the

more

1At Pp. 254-255.

recent trends which

are

away from rather
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desirable objectives in scientific administrative
legislation and adjudication. They do not merely deplore, how
ever.
They advance sound, practical and constructive sugges
than toward

tions.
Robert A. Maurer.

*

THE LAW OF PATENTS FOR CHEMISTS�by Joseph Rossman.
Williams & Wilkins Company, Baltimore, 1934. Pp. 378.

The

This is the second edition of Dr. Rossman's book originally
published in 1932. The second edition has nearly one hundred
pages more than the first edition and has been largely rewritten
and

expanded.

Since the book is intended chiefly for those interested in
chemical inventions and patents relating thereto, it uses chemi
cal terminology and most of the cases cited relate to chemical
When examples are referred to in the text they are
generally taken from chemical patents and the book includes
full copies of several important chemical patents and also a
matters.

transcript of the proceedings in the Patent Office which led
to the issue of one of these patents.
The author is

an

up

examiner in the Patent Office and he has

included two long sections dealing with food patents and with
metallurgical patents which seem to have been specially pre

pared by assistant examiners in the Patent Office who deal with
patent applications in these subjects. There is also a full, clear
statement of the attitude of the courts and the Patent Office

protecting by patents medicines and biological matters.
course especially interest those dealing with the
particular subjects.
There is also included a section on the appraisal of a chemi
This is an espe
cal invention prepared by Professor Keyes.
cially useful chapter and will be helpful and highly suggestive
to anyone interested in fixing the probable value of a patent or
an invention whether it relates to chemical matters or anything
toward

These will of

else.
While the book is not
cite

good many
ported by quotations
a

law book in the general

sense

it does

and many of its statements are sup
It is of particular inter
from opinions.

est since it is the first
*

a

cases

publication

Professor of Law, Georgetown

to endeavor to set out the

University Law School.
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intricate practice with respect to interferences in the Patent
Office as that practice was modified by amendments made to the
Likewise it is the first
Patent Office Rules in the Fall of 1934.
to the bearing on patent liti
consideration
to
book
give
patent
gation of declaratory judgments as provided for by the amend
ment to the judicial code enacted June 14, 1934.
As was said in reviewing the first edition of this book
it is highly informative and therefore very useful not merely
to the chemist but to any inventor as well as to the general

practitioner who wishes to obtain an idea of the things with
It will also be found useful
which the patent law has to do.
an
occasional chemical
has
who
the
patent practitioner
by
matter to handle.
Karl Fenning.

DOUBLE

PATENTING

Madison, Wisconsin.
PATENT
Pacot

*

by Emerson Stringham. Pacot Publications,
Supplement, 1934. Pp. 109.

�

INTERFERING EQUITY SUITS�by Emerson Stringham.
Publications, Madison, Wisconsin. Supplement, 1934. Pp. 151.

These supplements are additions to the original volumes
published respectively in 1933 and in 1930. The original vol
umes contain elaborate and complete discussions of the indi
It is
vidual corners of the patent law to which they relate.
rather surprising to find that in such a short time supplements
of such extent are deemed necessary.
This is not entirely be
cause the courts and the Patent Office have been handing down
so many decisions although that is a controlling factor.
The
supplements expand somewhat the field of the original volumes
and include additional matter or new aspects which were not
treated at all in the original volumes.
The subjects under dis
cussions are highly technical and of interest to the patent pro
fession.
Any patent lawyer confronted with these problems,
however, would be foolish not to consult these volumes with
their supplements.
The new declaratory judgment jurisdiction of the United
States courts makes the matters of some general interest, how
ever, since as pointed out by Professor Borchard in his elabo
rate volume, patent interfering equity suits may be considered
as involving declaratory judgments which have been
given by
the United States courts for many years. In such proceedings
*

Professor of Law, Georgetown

University Law School.
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judgment frequently is not given but merely an opinion is
handed down finding that one or the other of the parties is a
prior inventor and as such is entitled to have a patent issued
to him; or the decision may hold that a patent already issued
is invalid because the invention was made by another, but no
judgment of invalidity is given nor is the patent cancelled.
Those having
The opinion of the court is merely declaratory.
before
them
may find Mr.
declaratory judgment problems
work
worth
consulting.
Stringham's
Karl Fenning.

taxation under the a. a. a.

*

(agricultural adjustment

ADMINISTRATION)� by Kingman Brewster, James S. Y. Ivins,
and Percy W. Phillips.
Baker, Voorhis & Company, New York, 1934.
Pp. 341.

This book, consisting of 249 pages of text, some 59 pages of
reprint of the original Agricultural Adjustment Act and
amendments, some 18 pages of cases and other authorities cited
in the text, and a fairly complete index, is an initial attempt
to discuss both the constitutional features of this

New Deal

legislation in aid of agriculture and the administrative features
of the legislation.
The book is not a work on agricultural eco
nomics and it gives no attention to the efforts of other legis
lative bodies, particularly of the Commonwealth of Australia,
in their attempts along somewhat similar lines to aid agricul
It has seemed to this reviewer that the legislator, judge,
ture.

administrator, and lawyer could be measurably assisted by
writers on taxation if they would give some consideration to
comparative jurisprudence of taxation.
With respect to the constitutionality of the various taxes
authorized by the Agricultural Adjustment Act and its amend
ments to be imposed by the Secretary of Agriculture with the
use of proceeds of such taxation to aid agriculture, the authors
suggest that there are several grounds of attack, including (1)
Whether such taxation must be by the Federal or State govern
ments; (2) Whether such taxation is for a pubilc purpose or for
the benefit of a restricted class; and (3) Whether the legislative
branch has properly delegated powers to the executive branch
of the government.
The book was written before the opinion of January 7, 1935,
of the Supreme Court of the United States in Panama Refining
*

Professor of

Law, Georgetown University Law School.
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v. Ryan, et al.,1 wherein that Court held un
constitutional Section 9 (c) of the National Industrial Recov

Company, et al.,

16, 1933,2 and the Executive Orders issued
improper delegation of legislative au
the
Executive
branch of the government in the mat
to
thority
ter of regulation of the production of oil.
The gist of the
seems
to
in
be
that
such
majority opinion
delegation of legis
lative authority the law must declare a policy, establish a stand
ard, and lay down the rule to be applied and unquestionably
that opinion will be cited in opposition to the constitutionality
of the Agricultural Adjustment Act and particularly with re
spect to the taxing features thereof. Possibly Congress may
correct this feature of the legislation for relief of agriculture
before such a case reaches the Supreme Court of the United
ery Act of June

thereunder because of

States.
The study, within its limited field, has been well done and
the book should be of assistance to those whose activities re
quire them to be familiar with the requirements of the Agri

cultural Adjustment Act and its amendments.
0. R. McGuire.

*

A SELECTION OF CASES ON EVIDENCE AT THE COMMON LAW�
by Edmund M. Morgan and John MacArthur Maguire. The Founda
tion Press, Inc., Chicago, 1934.
Pp. 1232.

In 1849 W. M. Best wrote,1 "The characteristic feature
which distinguishes it (the Law of Evidence) both from our
own ancient system and those of most other nations is, that
its rules of evidence, both primary and secondary, are in gen

eral rules of law, which are not to be enforced
the discretion of the judges, but are as binding

juries, litigants

and witnesses

as

the rest of the

or

relaxed at

on

the court,
and

common

statute law of the land; and that it is only in the forensic
procedure which regulates the manner and order of offering,

accepting and rejecting evidence that
and

even

In

that

1861

a

discretionary

power,

limited one, is vested in the bench."
Chief Justice Cockburn opined,2 "People
a

x293 U. S.�
2
48 stat. 195

(1935), noted supra p. 320.
(1933), 15 U. S. C. Supp. VII �

709c

were

(1933).

*

Member of the American Bar Association's Special Committee on
Administrative Law; Counsel for the General Accounting Office, U. S.
Government. Author of The New Deal and the Public Money, supra p. 155.
1
The Principles of the Law of Evidence (1st. Am. ed. 1882) 172.

2Regina

v.

Birmingham,

1 B & S

763, 121 Eng. Re. 897 (1861).
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formerly frightened out of their wits about admitting evidence
lest juries should go wrong.
In modern times we admit the
evidence and discuss3 its weight."
In 1933 in an opinion accompanying a decision4 which
would not3 have been rendered even in the "enlightened" age
of Cockburn, Mr. Justice Sutherland declared, "The rule of
the common law which denies the competency of one spouse
to testify in behalf of the other in a criminal prosecution has
not been modified by congressional legislation;
That this
court and the other federal courts, in this situation and by
right of their own powers, may decline to enforce the ancient
rule of the common law under conditions as they now exist
we think is not fairly open to doubt."
Evidently influenced by this change in attitude which has
been accompanied by a change also in the content of many
rules, Morgan and Maguire have picked modern decisions
almost entirely for their Selection of Cases on Evidence at the
Common Law. A strikingly large number of the selected cases
.

were

decided within the last fifteen years

�

.

.

many of them within

the past five years. Ancient cases are not included (exception
the first case in the book) but the necessary historical data will
be found in the modern opinions selected. Another class rarely

�

represented in the collection is the English decisions. The book
is prepared for use in American schools and the plan of using
American- material as far as possible is obviously commendable.
As an example of the elimination of out of date decisions
consider the division of the book dealing with Competency as
Affected by the Martial Relation, and Privilege Based Upon
This Relation.
Only four cases are reprinted under this topic
whereas Professor Hinton in the second edition of his
book

has

Maguire

sixteen.

are

Funk

Two
v.

States5^ (1934).

of

the

four

case

in

Morgan and
United States (1933) and Wolfe v. United
cases

The other two decisions

were

rendered in

1930.
The number of cases reprinted is smaller than would be
expected but the number of cases stated as problems or dis
cussed in the footnotes is in the neighborhood of one thousand
probably more than a thousand. The result is a book so lengthy

�

judges in many jurisdictions are not permitted to
jury the weight of the evidence.
4 Funk v. United
States, 290 U. S. 371, 382 (1933).
5 1
Wigmore, Evidence (2d ed. 1923) � 602.
5(a) 291 U. S. 7 (1934).
3

Today, of

course,

discuss for the benefit of the
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that the editors devote almost the entire four pages of the
Preface to an attempt to explain and justify the unusual length.
The average teacher will probably consider the attempt suc
cessful but will not be able to cover with his class all the, material
He should find, however, that from
portion of the book used the students have been able to
This
obtain a very comprehensive view of the topics covered.
results from the large number of cases that can be studied
when they are boiled down as the problem cases are in this
book. With very few exceptions the answer to the problem is
stated, thus making it unnecessary to go to the report of

in the time allotted to him.
the

the

case.

The

length is increased by the inclusion of the subjects
Adequacy of Evidence and Limitations Upon the Applica
bility of Rules of Evidence topics not always given a separate
treatment.
A feature having a tendency to shorten the book
is the use of text exclusively in dealing with some topics which
the editors believed "do not yield profitably to pull-and-haul
case discussion." 6
Example : Competency as Affected by Inter
est is treated in nine and a half pages of text with no reprinted
of

�

cases.

Included in these nine pages are discussions of many
In view of this and other instances of treatment of

statutes.

statute law

by

use

one

wonders

why the title of the book is limited

of the words "at the Common Law."

As would be expected in the work of two such eminent
teachers the arrangement of the topics and cases is excellent.
Only one criticism suggests itself. Cases dealing with spon
taneous statements and verbal acts

are

mixed with

cases

deal

ing with statements of a mental or physical condition under
the heading : Declarations Evidencing Physical or Mental Con
dition or the Causes or Results Thereof.
This arrangement
seems unfortunate as the expression "the causes or results
thereof" represents an analytical classification that is not use
ful and does not indicate the different bases for admitting these
declarations. Of course it may be that the editors feel that
the student should be left to work out the different doctrines
for himself with the aid of the teacher but without any aid
from the casebook plan of arrangement. But if that be desir
able why not have one long section entitled : Instances in Which
Hearsay Rule Does Not Exclude Extrajudicial Declarations.
Such a plan would leave the student mind absolutely unfettered

the

6

At p. iii.
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by the preconceived notions of the editors. A somewhat similar
problem appears in the treatment of the subject, Witnesses.
Why does the topic Examination include the cases dealing with
credibility but not competency and privilege which are listed
as a separate topic?
Again, Peck v. Valentine1 appears under
the topic, Hearsay, when functionally speaking it belongs with
The approval or disapproval here
Preserving Recollection.
would perhaps depend upon whether the reader believes in
the functional approach.
One of the best features of the work under review is the
inclusion of many opinions or statements of fact containing
court room colloquy and evidence reported in the form of ques
tions and

answers.

Such statements give the student a realistic
room scene and it is unfortunate from

of the court

impression
the teaching standpoint that they are written so infrequently.
Appellate court rules requiring briefs of evidence to be in a
narrative form make them unknown in some jurisdictions.
Thomas F.
1
*

At p. 444.
Professor of Law, at The

Green, Jr.*

University of Georgia.
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A number of the books listed below will be reviewed in the

March issue of the Journal.

Bassett, Williams, Bettman and Whitten Model Laws for
Planning Cities, Counties, and States. Harvard City Plan
ning Studies, Harvard University Press, Cambridge, 1935.
Pp. 137.
�

Berle, Dickinson et al. America's Recovery Program.
University Press, New York, 1934. Pp. 253.
�

Bradway, John S. The Bar and Public Relations.
Merrill Company, Indianapolis, 1934.
Pp. 362.
�

Oxford

The Bobbs-

Brewster, Ivans and Phillips Taxation Under the A. A. A.
Baker, Voorhis and Company, New York, 1934. Pp. 341.
�

Reviewed in this issue supra page 350.
Chafee and

Simpson Cases on Equity Jurisdiction and Specific
Performance (Two Vols.). Published by the Editors. Cam
bridge, 1934. Pp. 1619.
�

Corwin, E. S.�The Twilight of the Supreme
University Press, New Haven, 1934. Pp.
Cummings, Homer

Court.

The Yale

237.

Liberty Under Law and Administration.
Charles Scribner's Sons, New York and London, 1934. Pp.
�

136.

Federal Law of Contracts (Two Vols.) by the Editorial Staffs
of the Publishers. Edward Thompson Company, Northport,
and West Publishing Company, St. Paul, 1934.
Pp. Vol. 1,
312�Vol. 2, 260.

Gierke, Otto Natural Law and the Theory of Society (Two
Vols.), Translated by Ernest Barker. Cambridge University
Press, Cambridge, 1934. Pp. Vol. 1, 226�Vol. 2, 193.
�
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Goldstein, Jonah J. The Family in Court. Clark Boardman
Company, Ltd., New York, 1934. Pp. 284.
�

Katz, Elliott R. Unauthorized Prac
American Bar Association, Baltimore, 1934.

Hicks, Frederick C.
tice of Law.

and

�

Pp. 213.
Isaac, Max Bankruptcy Law and Practice. American Bank
ruptcy Review, Inc., New York, 1934. Pp. 96.
�

Kidder, Royce Annan State Inheritance Taxation and Taxa
bility of Trusts. The Foundation Press, Inc., Chicago, 1934.
Pp. 544.
�

Lasser, J. K., and Gerardi, J. A. Federal Securities Act Pro
cedure.
McGraw-Hill Book Company, Inc., New York and
London, 1934. Pp. 369.
�

Magill, Roswell, and Hamilton, Robert P. Cases on Business
Organization, (Vol. 2 Partnerships, Corporations, Limited
Partnerships, Joint Stock Associations and Business Trusts).
West Publishing Company, St. Paul, 1935.
Pp. 1349.
�

Martin, Roscoe, C. The Defendant and Criminal Justice.
University Press, University of Texas, Austin, 1934.
�

The

Pp.

264.

Meyer, Charles H. The Securities Exchange Act of 1934.
Francis Emory Fitch, Inc., New York, 1934.
Pp. 251.
�

Morgan, Edmund M., and Maguire, John MacArthur A Selec
tion of Cases on Evidence at the Common Law (University
Case Book Series).
The Foundation Press, Inc., Chicago,
1934.
Pp. 1232. Reviewed in this issue supra page 351.
�

Patterson, Edwin W. Essentials of Insurance Law. McGrawHill Book Company, Inc., New York and London, 1935.
Pp.
�

501.

Paul, Randolph E., and Mertens, Jr., Jacob Federal Law of
Income Taxation (Five Vols.).
Callaghan and Company,
1934.
Chicago,
�
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Payne, Phillip M. Plans of Corporate Reorganization.
Foundation Press, Inc., Chicago, 1934. Pp. 652.
�

The

Pufendorf, Samuel De Jure Naturae et Gentium Libri Octo
(Two Vols.). Classics of International Law Series. Trans
lated by C. H. and W. A. Oldfather, Oxford: At the Clarendon
Press, 1934. Pp. Vol. 1, 1002�Vol. 2, 1464.
�

Rossman, Joseph

�

The Law of Patents for Chemists.

liams and Wilkins

Company, Baltimore,

1934.

Pp.

The Wil
360.

Re

viewed this issue supra page 348.

Schmeckebier, Laurence F. New Federal Organizations.
Brookings Institution, Washington, 1934. Pp. 199.
�

The

Scott, James Brown The Catholic Conception of International
Law.
The Georgetown University Press, Washington, 1934.
494.
Pp.
�

Scott, James Brown

Spanish Conception of International
Reprints of Articles, 22 Georgetown
Law Journal 139, 405 (1934).
Carnegie Endowment for
International Peace, Washington, 1934. Pp. 131.
�

The

Law and of Sanctions.

Seasongood, Murray Cases on Municipal Corporations (Na
tional Case Book Series). Callaghan and Company, Chicago,
1934. Pp. 713.
�

Stafford, Wendell Phillips A Handbook of Equity.
Law Book Company, Washington, 1934. Pp. 458.
�

Walsh, William
Book Series).

F.

National

A Treatise on Mortgages (National Text
Callaghan and Company, Chicago, 1934. Pp.
�

376.

Wigmore, John Henry A Supplement 1923-33 To the Second
Edition (1923) of A Treatise on the System of Evidence in
Trials at Common Law.
Little, Brown and Company, Bos
ton, 1934. Pp. 2597.
�

Wolff, Christian Jus Gentium Methodo Scientifica Petractatum
(Two Vols.). Classics of International Law Series. Trans
lated by Joseph H. Drake, Oxford: At the Clarendon Press,
1934. Pp. Vol. 1, 565�Vol. 2, 402.
�
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