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THE GOLD CLAUSE CASES IN THE LIGHT OF HISTORY

PART ONE

Phanor J. Eder*

AT THE time of the arguments before the Supreme Court,
. the public suddenly awoke to a sense of the appalling eco

nomic importance of the Gold Clause cases, but little attention
has been paid to the still more profound significance of the
cases and of the legislation with which they deal to our chang
ing concepts of law and justice, to our political and constitu
tional structure, to fundamental rights to liberty and property.
This significance can be judged serenely only by an appeal to
history. Whence have we come, where do we stand, whither are
we facing?

We can here deal only with a few of the many questions
presented by the cases. The law of money and its relations to
traditional concepts of liberty will be our theme. The decisions
sanction (a) devaluation of money, (b) the right of Congress
to directly impair rights arising under monetary obligations
between private parties, and (c) the delegation to the Ex

ecutive, within broad limits, of the Congressional power to reg
ulate the value of money.

On the other hand, while it is held that the Government
cannot constitutionally impair its own obligations to the dam

age of those to whom it is indebted, the Court seemingly adopts,
though not too clearly, a modern version of the view that the
real value of money is its purchasing power and not its mere

metal equivalent. Accordingly it is held that the plaintiff in the

Liberty Bond case had shown no damage for which he may

claim compensation.1
Granted that the power of the courts to declare statutes un

constitutional has become a firm and cherished principle of our

system, two views of the duty of the courts in that regard are

possible.
The older view was expressed by Lord Mansfield: 1(a)

3 Perry v. United States, 293 U. S.� (1935).
Ka) Rex v. Wilkes, 4 Burr. 2527, 2561; 98 Eng. Re. 327, 347 (1770).
* Member of the New York Bar.
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"The Constitution does not allow reasons of state to influence our

judgments: God forbid it should! We must not regard political
consequences; how formidable soever they might be; if rebellion was

the certain consequence, we are bound to say 'Fiat jiistitia, ruat
coelum' . . . We are to say what we take the law to be; if we do
not speak our real opinions, we prevaricate with God and our own

consciences . . . The last end that can happen to any man, never

comes too soon, if he falls in support of the law and liberty of his
country (for liberty is synonymous to law and government). . . ."

The newer view has not received any such authoritative and
eloquent enunciation. It runs somewhat on these lines. Concepts
of abstract justice as between man and man must give way to
more realistic concepts of social justice. The rights of the indi
vidual citizen, as such, are subordinate, if not to a totalitarian
State, at least to the social welfare of the community as a whole.
Old concepts of liberty, applicable to freeholders and craftsmen
owning their own tools, are an empty shell to the landless and
the wage-slave. Policies of social welfare are the paramount
concern of Congress. Except in rare instances, chiefly con

cerned with the mechanical structure of government, the duly
elected representatives of the people are empowered to carry
out reforms, even revolutionary changes, "to remould, through
experimentation, our economic processes and institutions to
meet changing social and economic needs" 2 without the process
of constitutional amendment. The courts, and especially the Su

preme Court, are a branch of the political sovereignty and in

framing their constitutional decisions must act with a states

manlike grasp of these policies of social welfare so formulated,
and, with power limited to correcting inadvertent errors and

flagrant violations, must bow to the spirit of the times. The
written text of the Constitution and of the Amendments is to

be interpreted not in the light of what it meant to the Founders
and adopters, but in the light of present-day economic facts and

concepts of social justice so as not to bar social progress as

enunciated by Congress. Flexibility and humaneness are of

prime importance. The Supreme Court can furnish no ade

quate guaranties of individual liberties and rights. The People
must be the ultimate guardians of their own liberties as of their
own conscience.

The decisions go far to support the latter view, notwith
standing the reservation that the Court is not concerned with

2 Brandeis' dissent in New State Ice Co. v. Liebmann, 285 U. S. 262,
311 (1931).
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consequences, in the sense that consequences, however serious,
may excuse an invasion of constitutional right; but that the
Court is concerned only with the constitutional power of the

Congress.
If this latter view of our constitutional system be correct,

there can be no reasonable quarrel with the Gold Clause de
cisions. Faced with an economic upheaval ("chaos," as the
Attorney General threatened in his argument, if the decisions
should be adverse to the Government position), the judgments
are statesmanlike pronouncements in face of a fait accompli.
In view of the decisions, all the more necessary is it to call
attention to the silent impairment of traditional liberty entailed
by the legislation in question, so that the People either may

guard vigilantly that liberty or in pursuit of other aims deemed
more vital consciously let it perish.
It is a truism that our seven hundred year struggle for civil

and political liberty revolved on the defense of money and prop
erty. It was in the course of resisting arbitrary attacks on his

money that in England and America the freeman fought for
Magna Charta, the Petition of Rights, the Habeas Corpus Act,
the Bill of Rights, the Declaration of Independence. In the
earlier days of the struggle, the fight was against the arbitrary
prerogative of the King. Parliament was the natural protector.
Our own struggle for liberty was against the arbitrary exercise
of power by Parliament. We entered upon our natural manhood
with a justified fear of both the Executive and the Legislature.
It was the fundamental rights of the citizen that were vital.
The methods chosen to protect them were a mere incident. As
the elder Pitt, Lord Chatham, said : 3

"My Lords, I thought the slavish doctrine of passive obedience
had long since been exploded; and when our Kings were obliged to

confess that their title to the Crown, and the rule of their govern
ment, had no other foundation than the known laws of the land, I
never expected to hear a divine right, or a divine infallibility, attrib
uted to any other branch of the Legislature. No man respects the
House of Commons more than I do, or would contend more strenuously
than I would to preserve to them their just and legal authority.
Within the bounds prescribed by the Constitution, that authority is

necessary to the well-being of the people. Beyond that line, every
exertion of power is arbitrary, is illegal; it threatens tyranny to the

people, and destruction to the State. Power without right is the most

3 In House of Lords, Jan. 9, 1770. 16 Cobbett, Parl. Hist. (1813)
656-665.
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odious and detestable object that can be offered to the human imagin
ation.

"Are all the generous efforts of our ancestors, are all the glori
ous contentions by which they meant to secure to themselves, and to

transmit to their posterity, a known law, a certain rule of living
reduced to this conclusion, that, instead of the arbitrary power of a

King, we must submit to the arbitrary power of a House of Com
mons? If this be true, what benefit do we derive from the exchange?
Tyranny, my lords, is detestable in every shape, but in none so

formidable as when it is assumed and exercised by a number of

tyrants. But, my lords, this is not the fact, this is not the Con
stitution. . . .

"Unlimited power is apt to corrupt the minds of those who

possess it, and this I know, my lords, that where law ends, tyranny
begins!"

We shall here examine the history of the law of money in
its relation to former concepts of liberty, with especial atten
tion to devaluation and to safeguards against devaluation, in
flation and depreciation, leaving for treatment elsewhere the
other issues of the cases. If with a view to furthering newer

ideals of social security and practical justice, old concepts are

to be held outworn, at least let us know what it is we are dis
carding. The choice is for the reader, not the historian.

Bmic Concepts of Money

Does money belong to the citizen or does it belong to the
State?

An answer to this question is fundamental. If money be
longs to the State and is allocated to the citizen only as a con

venient instrument to facilitate the interchange of goods and
services, as a medium of exchange, as a "ticket for goods," 4

then obviously the State can do what it pleaseth with money
in order to facilitate exchanges, distribute goods, improve" trade
and promote prosperity. If it belongs to the individual possessor
in fee, so to say, if it is more than a mere medium of exchange,

* A cogent presentation of this theory is that of Henderson, Money
Power and Human Life (1933). An early statement was given by Potter,
Key to Wealth (1650) "Money is given to men for their commodities,
upon no other accompt than as an Evidence or Testimony (That is as

it were a Token or Ticket) to signifie how far forth other men are indebted
for and ingaged to recompence the fruits of their labors, or possessions by
commodities of some other kind, instead of those that for such money
they parted with" as quoted in 1 Weeden, Economic History of New
England (1890) 321.
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if it constitutes a "store of value," a proper instrument for

effecting savings and investment, then the State under older

views of law cannot deliberately impair its value or take it from

him, in whole or in part, for the good of the community, any
more than it can take his home for a public use without just
compensation. To hold otherwise, as the Supreme Court now

does, is to subordinate private rights and private law to newer

concepts, revived from medieval times, of the supremacy of

public rights and public law. This is in line with tendencies

clearly manifested abroad in recent years, but which the com

mon law has heretofore restricted.
The common law has consistently regarded money as the

property of the individual, not of the State. Our law of money
springs from two sources, the precedents of the King's courts

and the law merchant. The debt of the law merchant to the
Roman and Continental law is well recognized. Our researches
have convinced us that, as to money, the debt of the old English
law is no less striking. It is therefore necessary to examine
these foreign sources. In addition, European doctrines and

practices have had, and still have, a continuous, if indirect, in
fluence on our monetary evolution.

Rome had a well-developed money economy and banking
system, but we shall not examine in detail the Roman law,5 as

the few texts dealing directly with purely monetary questions
have been the subject of controversy. The distinction between

money in general and specific kinds of money was however
clearly recognized.6 The Emperors early assumed complete

5 For the Roman law of money, see references in 3 Sherman, Roman
Law in the Modern World (1917) �� 1002, 1003, 1014, 1023, 1024; in
addition, Daremberg, Dictionnaire des Antiquites Grecques et Romaines

(1904) pt. 1, 406 "Argentarii"; vol. 3, pt. 2, 1963 "Moneta"; Pellat,
Textes Choisis des Pandectes (1859) 75; GntARD, Manuel Elementaire de
Droit Roman (7th ed. 1924) 727; Huvelin, Droit Commercial Romain

(1929) 44 seq., 69 seq.; Salkowski, Institutes and History of Roman
Private Law (1886) 341, 342, 406; 19 Pothier, Pandectes (1823) 202;
Savigny, Obligationenrecht (1852), Fr. tr. Obligations (1873) � 40 seq.;

Mees, De Vi Mutatae Monetae (1838) ; 4 Cambridge Ancient History

(1926) 622, 631; 5 id. 493, 496; 7 id. 878, 917; 8 id. 734; 9 id. (1932) 912,
967; Cruchon, Les Banques Dans L'Antiquite (1879); Oertmann, Die

Volkswirtschafts Lehre Des Corpus Juris Civilis (1891) 86 seq.; Tydeman,
Disquisitio . . . De Oeconomiae Pol. In Corp. Juris (1838) 11 seq.;

Hartmann, Begriff Des Geldes (1868) 111 seq.; Knies, Das Geld (2d ed.

1885) 396 seq.
6 Nussbaum, Das Geld (1925) (Teoria Juridica del Dinero) (Sp. ed.

1929) 153, citing D. 30, 51; D. 35, 2, 30, 4; D. 45, 1, 37; D. 12, 1, 2, 1.



364 GEORGETOWN LAW JOURNAL

authority over the coinage of gold and silver money. Any in

terference with their imperial prerogative, by unlawful issues,
counterfeiting, clipping, coloring, was lese-majeste, treason,7
and the refusal to receive money stamped with the effigy of the
Emperor, if of proper weight, was punishable ; 8 but they never

treated money, once issued, as their personal property or seri

ously subject to their control, except to prohibit its export to
barbarian countries.9 The texts of the Corpus Juris which
were used at a later day on the Continent to support the divine
right of Kings as to money do not justify 10 the authority

7 Inst. 4, 18, 1, 7; Dig. 48, 10, 8, 9 pr; Code 9, 24; Code 11, 10, 3.
15 Scott, Civil Law (1932) 50n. thinks the classification of this offense
as well as its mode of punishment was borrowed directly by England from
the Civil Law. But see Scrutton, Influence of Roman Law (1885) 107.
The Treason Act, 25 Ed. 3, stat. 5 (1351), which made counterfeiting or

importing false money treason, is said to be declaratory of the common

law. 4 Halsbury, Statutes of England (1929) 273, citing Sindercombe's

case, 5 State Tr. 845 (1657). For history of law of counterfeiting and
other offenses against the coin, see 2 Finlason's Reeves, History English
Law (Am. ed. 1880) 532; 5 id. 346 seq.; 2 Holdsworth, History of Eng
lish Law (1926) 221, 450, 467, 471; 3 id. 289; 4 id. 297, 331, 498; 6 id. 400.

8 Pellat, op. cit. supra note 5. This was reproduced in early laws.
The Visigothic Code, Book 7, tit. 6, law 5, provided that no man shall refuse
to receive lawful money, if not under weight, under penalty of a fine. The
Laws of Aethelred, IV c. 6 "And we enjoin that no one shall refuse pure
money of the proper weight, in whatever town in my Kingdom it be coined,
under pain of incurring the fine for insubordination to me." Robertson,
Laws of Kings of England (1925) 77. Later English law held it a

contempt. Hale P. C. 198.
9 Huvelin, op. cit. supra note 5, at 69 seq. The purchase and sale of

moneys were also prohibited; they are for payments and are not to con

stitute merchandise (Code Theod. IX, 23 Const. 1). Price-fixing was also

attempted, notably by Diocletian, but failed. It was probably due to debase

ment, which nearly always has been followed by attempts at price-fixing.
In Huvelin's opinion the continuous export of money to the Orient, trade
being one way, after the mines ceased to furnish sufficient supply of new

money, ruined the West.
10 See esp. Savigny, op. cit. supra note 5. Esmein, Hist, du Droit

Francois (5th ed. 1925) 266, 567, 333. At one time, some Emperors for
bade the use of coins bearing effigies of former Emperors and only per
mitted their own to be available in business transactions. This abuse was

abolished by the Emperor Leo (New Constitution 52) in view of the
confusion that might result and the losses that might be sustained from
the enforcement of this rule, especially among the poorer classes and
the rule of the ancient priests reestablished that every kind of coins, of
the proper form, material and weight, whether of ancient or recent

sovereigns shall be equally good and current. 17 Scott, op. cit. supra note

7, at 252.
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assumed occasionally in the Middle Ages and in the 16th cen

tury by the absolute monarchs.
In the Dark Ages some of the rulers do seem to have re

garded money as a personal appanage, doled out to their sub

jects. They claimed the right to call in money whenever they
saw fit and to recoin and reissue it for their personal profit. In
consideration of waiving this claim, they were paid a tax,
monetagium, every three years. The attempt of the Norman

Conquerors to implant this system in England signally failed.11
With the revival of Roman law, and under the influence of

the canon and civil lawyers, the monetagium vanished and no

more was heard of any absolute ownership of the ruler over the
money of the realm ; only a few vestiges were left in connection
with the practice of debasement. Bishop Oresme,12 the earliest
French writer on money, stated:

"It is advisable that money be stamped by the prince, but the
prince is not the lord and master of the money current in his King
dom; it belongs to its possessors absolutely. ... A community of
citizens which by nature is free and tends towards liberty will never
knowingly submit to servitude or abase itself to the yoke of a tyran
nical power."

Gabriel Biel, called the last of the scholastics, wrote in
1542,13 after stating that the prince alone and no one else with
out his official authorization should have the power to coin
money,

"Yet money in circulation among the people is not his nor is he him
self the owner of the money current in his dominion. Nicole Oresme

11 4 Ducange, Glossarium (1845) 532. 1 Ruding, Annals of the

Coinage (3d ed. 1840) 147, 163. The Coronation Charter of Henry I

(1101) declared "And because the realm had been harassed by unjust
exactions, I . . . abolish the evil practices with which the realm of England
was unjustly oppressed, and these evil practices I herewith set down in
part. ... I entirely forbid the continuance of the mint-tax (monetagium)
levied on cities and counties as against the practice of King Edward's
time." Robertson, Laws . . . from Edmund to Henry I (1925) 277, 279
and 371n.

12 Traicte de la Premiere Invention Des Monnaies . . . (14th century
ed. by Wolowski 1864), a work of the greatest interest and the introduc
tions are as valuable as the Latin and French texts. See Bridrey, La
Theorie de la Monnaie Au XIV Siecle (1906).

13 Eng. tr. by Burke, Treatise on the Power and Utility of Moneys
(1930) 30. The qualifications to this passage will be quoted in the later
instalment of this article.
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says that although coining money is the prerogative of the prince, yet
authority to fix the value of money or the ratio of one denomination
of money to another should not be vested in the prince but in the

community to which the money belongs. . . . We therefore con

clude that if a prince should reject valid money, in order that he may

buy it up more cheaply and melt it, and then issue another coinage
of less value, attaching the value of the former currency to it, he
would be guilty of stealing money and is required to make restitution.
... It is quite obvious."

Owing to the paucity of the texts of the. Roman law, the
medieval law of money was built up rather on the concepts of

Aristotle, whose influence on all scholastic learning was pre

ponderant. The permanent structure of the law, as it still

largely exists, was developed by the acute mind of St. Thomas
Aquinas,14 enlarging on Aristotle's ideas, and by the commen

taries on Roman Law of Bartolus, whose authority was decisive
for centuries. In Aristotle's view, money had arisen suddenly
as a convenient invention by the mercantile community to re

place barter; 15 it served both as a medium of exchange, readily

14 See Van Rooey, La Monnaie d'apres Saint Thomas Aquin, in 12

Revue Neo-Scolastique (Louvain, 1905) 27, 207. Aquinas pointed out

the distinction between money as mensura- and as mensuratum, between

money as pretium and money as merx, distinctions often ignored and which

lead to confusion in the term "measure of value" Eder, Legal Theories of
Money (1934) 20 Corn. L. Q. 52, 61. Aquinas also insisted that this

measure of value should carry in itself a real value as stable as possible.
His principle that money is not itself real wealth was the very opposite
of the later Bullionist and Mercantilist theories; it is useful, one of the

utilia, exchangeable for real wealth, thus anticipating what so many

present-day writers and speakers call a new "discovery." His statement
of the Aristotelian principle that money is "regula et mensura rerum

venalium" soon became a commonplace of the jurists. He stressed the

good of society, publicam utilitatem. Money must be a just measure, it

must have a weight certain, which it is dangerous to touch. But the mone

tary character of the metal is different from the metallic value of money;
the nominal value, that which buys or measures is even higher than its

real value. Money is a store of value also, a guaranty for the future to

supply future needs, "quasi fidejussor." He distinguishes between the

formal element and the material element. Once marked by official stamp,
money becomes a thing apart, it is now a "chose publique" and requires,
to a certain extent that it be withdrawn from the law of supply and demand,
but the extent of this withdrawal is limited by international requirements.

15 And so Dig. 18, 1, 1 pr. This view of the origin of coined money,

with the modification that it was by a long evolution, not a sudden inven

tion, is widely held but is open to doubt. Coins were more probably sym
bolic of cattle, the earlier money and standard of value. Redgeway, Origin
of Metallic Currency (1892). Ridgeway's thesis is, as to Eurasia, (1)
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acceptable everywhere because gold and silver were commod

ities intrinsically valuable in themselves and in universal de

mand, and as a measure of value. The function of the State

was to certify by its stamp the quantity and quality of the

metallic content of the coin and thus assure its constancy of

value. This is the source of the doctrine sometimes expressed
that the fixation of a chief coin and the certification of copies,
or representatives or surrogates of it, exhaust the duty of the

State. It is the source of the view that the primary quality that
money must possess is trustworthiness. It is for this reason

the precious metals were selected. From this essential it fol

lows first, that it must be impossible for anyone other than an

agreed authority to create money, otherwise any one could cheat
and manufacture for himself all the money he desired without
exchanging anything for it,16 and second, that the quantity of

money created by the agreed authority must bear a direct rela

tionship to the amount of work done or things exchanged in
the community; otherwise there can be no constancy of value,
no certainty that a given amount of money will buy a given
amount of work or things.17

The earlier medieval jurists 18 and economists laid predomi
nant stress on the use of money as measure of value because of
the scanty development of exchanges, in feudal, almost money-

the general distribution of the ox, (2) its universal employment as the
unit of value, (3) the equable distribution of gold, (4) gold was the first
of all commodities to be weighed, (5) gold was weighed universally by
the same standard and this standard unit was regarded as the equivalent
of the ox or the cow. Early English history conforms to this thesis. 2

Pollock & Maitland, History of English Law (1895) 149.
16 This is precisely the gravamen of the charge leveled against banks

by Soddy, Henderson, Father Coughlin and others, that when they create

deposits by granting loans, they are, by a mere book-entry, making money
out of nothing, but this charge semble is based on a misconception of the

banking function and of banking law.
17 Warburg, The Money Muddle (1933) 10, 11.
18 In the following exposition, we have been guided chiefly by Ascarelli,

La Moneta (1928). The best guide to the law of money up to the end
of the 16th century, for those to whom medieval Latin is no obstacle, would
seem to be Budel'S monumental treatise: De Monetis et re Numaria (1591)
to which is appended a collection of earlier treatises including Dumoulin

(Molinaeus), Bodin, Covarruvias, Brunus, Aquila, Curtius and a score

of minor tracts. See also Bridrey, op. cit. supra note 12. Nussbaum cites
as especially important, for the Middle Ages, 2 Endemann, Studien zur

Romanisch-Kanonistischen Wirtschafts (1883) 161 seq.; and Salvioli,
Diritto Monetario Italiano (1889).
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less economy. The thirteenth and fourteenth centuries marked
a period of revival, of great commercial expansion, of rising
prices, of general welfare. A money economy emerged. Stabil

ity of money was essential. The more important dealings with
money were international, merchants trafficking from place to

place, foreign coins circulating equally with domestic. The
idea of the metal content, as the real value, was uppermost. It

was Aristotle's treatment of money as a commodity which gave

rise to the legal metallist theory, still widely held. Bartolus,
his disciple Azo (whom Bracton so greatly plagiarized) and
the other jurists of the time were all firm metallists. In contrast

to their predecessors, they emphasized the function of money
as a medium of exchange. To be a medium of exchange, what
is given and what is received must be equivalent in value; the
quid pro quo must be exact and assured; money must have a

fixed value determined by the metal from which it is coined.
To mitigate the effects of debasements of the coinage by the

princes, the legal distinction was set up between bonitas intrin-

sica, the real inherent quality of money, the "intrinsic value"
of a later phraseology, and its bonitas extrinseca, the artificial
imposed value given to it by sovereign fiat, the valor impositus.

This distinction is reproduced in the case of Mixed Moneys 19

and by Sir Matthew Hale 20 and other early authorities.
Under this view of money as a commodity, namely its being

a metal, the real object of all obligations was metal. A debt
was a debt of metal and was assimilated to a debt of merchan
dise. It could not be discharged by payment of a mere nominal
amount of what the State called money. On the contrary, the
general legal rules as to obligations for commodities in general
became applicable.21 This it will be noted is the view underly
ing the case of Bronson v. Rodes 22 in our Supreme Court. The
assimilation of the rule as to monetary obligations to that of
obligations in general had led as a logical consequence to the
formulation of the principle that debitor debet solvere in moneta

19 Sir John Davies Rep. 18; 80 Eng. Re. 507 (Eng. tr. 1762) 48;
3 State Trials 113 (1605).

2� Pleas of the Crown (Am. ed. 1847) ch. 19 seq.
21 The Roman law on the other hand seems to have made a distinction

very early between money contracts and other contracts. 2 Ortolan,
Explication Des Instituts (12th ed. 1883) No. 1422, p. 251. It would seem

to follow, however, that a strict unconditional loan, by expensilatio, would
have continued repayable by a precise equivalent weight of metal to that

contracted to be paid.
22 74 U. S. 229 (1869).
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praecisa in qua est obligatus. This followed the general rules
of the Digest "In stipulations and other contracts, that should
always be done which was contracted ; 23 and "against the will
of the creditor, one thing cannot be paid in lieu of another." 24

The basis of this theory of strict performance was in the in
terest of the creditors, but when rigorously applied it was found
inconvenient in practice even for them. It was often impossible
for debtors to obtain the precise money for which they had obli
gated themselves, whereas they could obtain money really equal
in value. It was the principle of the Roman law, followed gen
erally by modern law, that any obligation is convertible in the
eyes of the law into the payment of a certain sum of money.25
So that it was easy for Bartolus when asked whether una pro
alia moneta solvi potest, to reply de jure, no; but de con~

suetudine, yes.26 From this point, the transition was easy to start

23 Dig. 13, 17, 34. Beale, Bartolus (1914) 79.
24 Dig. 12, 1, 21. Girard, Manuel Elem. Droit Romain (7th ed. 1924)

727.
25 Poste's Gaius Inst. (3d ed.) 340, 341. The rule in early English

law was more extensive than today. In Bracton's time and much later
even a commodatary was never compelled to return the very thing that
had been lent to him, if he preferred to pay its value in money. 8 Selden
Soc. Publ., Bracton and Azo (1895) 147n.

26 Bartolus, Commentary on Digest Book 46, Title de solutionib. Lex
99 Paulus Respondit creditore (vol. 6, fol. 92, Venice ed. 1580) .

No. 3. One money can be paid in lieu of another provided the creditor
suffer no damage. I ask whether a debtor can pay one money for another.
Here the jurisconsult means, no, if the creditor thereby is to suffer any
disadvantage; hence, contrariwise, if the creditor is to suffer no disadvan

tage, he means that the debtor can pay one money for another. But what,
since one thing cannot be paid instead of another against the will of the
creditor. . . . Certainly I do not believe that the jurisconsult meant here
an advantage of this kind. Furthermore the jurisconsult says here

"damage," that is, a diminution of his estate. . . . Where then he says
in the text "in another form," you are then to understand of the same

material. Therefore if you who owe fractional money, wish to pay florins,
they can be refused de jure, but by custom it is proper in this city and
in many others.

No. 6. I ask: if the money had been changed, in what money must

payment be made. Answer. This change can occur in two ways, either
the material or the form may be changed so that some change occurs in
the value; or neither the material nor the form may be changed, but the
(denominational) value thereof is changed, in which case a florin of gold
or other money of silver becomes worth more today than it used to. As
to a change in the first way, our doctors teach, and rightly, if any of the
old money can be found and its circulation has not been prohibited, the
old money can and must be paid. But if it cannot be found, or if circula-
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the more general rule that even de jure, una pro alia moneta

solvi protest. This is still the law, expressed in English and

American cases,27 that payment of an obligation for money in

general may be made in any money which is current and lawful

at the time of payment. The debtor has the choice. But the

basis of the original rule it will be noticed was that the moneys

should be equal in value. Where they are so by fiat of law but
not in fact, the application of the rule has no historic basis.
Nevertheless it has become so well established and is so well
known that it does no substantial injustice, always provided
that for long-term obligations the parties be permitted to adopt
safeguards against its dangers.27 (a)

As international commerce developed on a larger scale, in
stability and variation of money became an ever more serious
obstacle to trade, especially foreign trade, in which it is in vain
that the Prince legislates the value of money.28 The demand

tion is totally prohibited, payment must be made of the (equivalent) value
of that old money. ... If a change happens as I have said in the second

way, here it is to be noted, provided the debtor is not in default, then
he is discharged by paying that money without any doubt, since no change
occurs as to the intrinsic value of the thing.

27 See Eder, op. cit. supra note 14, at 52, 70, 70n.
27(a) The Supreme Court now extends the rule, or rather finds that

Congress has the power to extend the rule, to all monetary obligations,
other than those of the Government itself, regardless of a specific "gold
clause'' safeguard. If this be sound, may not Congress also prohibit in
the future any other safeguards, such as the measurement of obligations
by commodity standards or by foreign currencies?

28Malynes has a striking passage undoubtedly inspired by his Con
tinental predecessors: "Valuation of moneys is the spirit which giveth
life unto Coins; for without it, weight and fineness are in the nature of
Bullion or Materials. This Valuation is twofold; the first is done by
publick authority of Princes and States, whereby the pieces of Coins are

esteemed at a price certain, both for Gold and Silver to go currant for
that value within their Kingdoms and Dominions; the second is the' Valua
tion of Merchants by way of Exchange between us and other Nations, which
is predominant and overruleth the former, as before hath been touched
and now will be proved." Lex Mercatoria (1684 ed.) 213.

It was the recognition of this fact that undoubtedly led to the rule
that currency statutes have no extra-territorial effect. Biel, op. cit.

supra note 13, writes of the rule as well established. "The consent of the

people does not, however, suffice to put in circulation depreciated money

of this kind outside the kingdom in question. For a prince may not

relieve his own needs at the expense of those who are not his subjects.
On this point all are fairly in agreement." Bodin, Republique (1577 ed.)
,957 to the effect that debasement cannot prejudice foreigners, since the

Prince is subject to the law of nations. See Eder, op. cit. supra note 14,
at 74.
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of business for a money justi boni ponderis becomes insistent.
The first banks 29 are now established, for the primary and
sometimes sole purpose of furnishing a good money. Mercan
tile usages, developed with the counsel of skilful practical law
yers, outstrip the formal law and precede legal theories of
academic jurists and the courts. The Law Merchant grows sur

prisingly. Substitutes for money, especially the bill of exchange
and the Exchequer tally, spring into use. Among these usages
of merchants, devised to obviate the disadvantages of constant
variations and of the depreciation by wear and by clipping of
the currency, was recourse to a money of account, based on a

fixed weight and fineness of metal. This innovation has sur

vived to this day, sanctioned by statute. In many countries,
including the United States under the recent legislation, there
is a money of account, an uncoined standard weight of metal,
separate and distinct from the actual money in circulation. The
Kings of France adopted prohibitions against the use of a

money of account, but in vain; commercial usages prevailed.
In England, no such attempt against the liberty of the citizen
was ever made. The pound sterling was long a money of ac
count, before any actual pounds were first coined in 1817.

Having arrived at the point that other moneys than those
precisely stipulated were admissible in payment, the question
arose whether the value, for the purpose of the rule was to be the
value as of the time of entering into the contract (tempus con

tractus) or the value as of the time of payment (tempus solu
tionis). The logical answer was the former, the time of con
tract.30 This was a new step in legal theory, because the object
of an obligation became no longer a specified quantity of fine

29 Harris, Money and Coins (1757) pt. 1, 75. Dunbar, Economic
Essays (1904) 143 (much legal material). Previously, banking had been
carried on chiefly by the Church. The Order of the Templars engaged in
almost every type of modern banking. Delisle, Operations Financieres
des Templiers (1889) 30 Mem. Inst. Acad, des Insc. et Belles L. pt 2 1
(Not verified) .

30 The rule tempus contractus seems to have been applied in Soviet
Russia, where the Supreme Court decided that a loan made in 1918, whenthe ruble still had some value, and coming due in 1921, when the value
of the ruble was infinitesimally small, could be discharged only by a pay
ment measured by the value of the loan when made, as reported in
Dougherty v. Equitable Life Ins. Co., 266 N. Y. 71, 112 (1934). The New
York court states that for loss sustained as the result of unrestrained
inflation our law furnishes no remedy. Sed quaere; see Eder, op. cit. supra
note 14, at 52, 58, 65.
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metal in a material sense, but its value in an abstract sense;

hence the passage from a strict metallist concept to a "value"

or "valorist" concept. Variations that had taken place in the

intrinsic value of the current money were considered in order

to determine the amount of the payment that should be made

in order to satisfy the contract. On the other hand, if the in

trinsic value of the coin remained stable, but its "extrinsic" or

denominational value changed, the rule tempus solutionis was

applied, except in case of default (mora), in which case the
debtor had to make good any loss to the creditor.

The discovery of America produced profound monetary
changes, which were promptly reflected in the law. In an

earlier day, when the precious metals were scarce, the circula
tion of foreign coins was an economic necessity. With the new

abundance of the precious metals, there was more than enough
to keep the home mints busy. The jurists were the first to

grasp the full significance of the profound changes. It was

Bodin 31 who first called attention to the connection between the
inflow of gold and silver from America stimulating commercial
activity, and the stupendous rise of prices, thus giving birth
to the quantity theory of money which has at times exercised
such a fatal fascination for politicians. It was the jurists of
the later 15th and 16th centuries who emphasized the pinciple
that a measure of value should be divorced from political
changes (When this principle is disregarded by legislators, un

fortunate results ensue) . The individual or peculiar moneys of
a nation, in circulation, serve only as a medium of exchange.
A true measure of value must be cosmopolitan or international
in value (This was strongly emphasized by the dissenting judges
in the Legal Tender cases and was admitted even by the ma

jority opinions).32 Thus fromulating the distinction between
the internal medium of exchange and a measure of value which
must be international, the jurists of those centuries, as far as

the internal money of a nation was concerned, tended to em

phasize more and more the autonomy of money, its particularity
and independence of the mere metallic content. The technique
of coinage was defective. It was a business necessity that coins
be interchangeable, although the content in fact varied. This

31 Response . . . Aux Paradoxe (1568 ed. Hauser, 1932); Republique
Bk. 6 ch. 2 (1577 ed.) 926, 928. See Saint-Laurent, Idees Monetaires . . .

De Bodin (1907) (not verified).
32 79 U. S. 457 (1871).
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furthered the doctrine that the State could impose a value on

all coins and that money was in law an independent entity.
There was another reason for this, in addition to the revolu

tionary changes in the economic life of the world, namely, the
formation of powerful centralized states under the autocratic
rule of the King, notably in Spain and France. The enormous

rise of prices caused unprecedented strains and stresses. The

instability of the value of money, wholly apart from mere des

potic acts of the sovereign for fiscal purposes, became a far
more serious factor than in the earlier simpler days. Previous
fluctuations of value between the two metals had been too slow
to be of great moment. But now the discrepancies became
grave. With this instability of the two standard moneys, the
theory of intrinsic value ceased to present any advantage to
creditors. For them and for the trading community generally,
the concept of an invariable measure of value as expressed in a

single standard money of account, became more advantageous.
This helped the "nominalist" theory, the theory of an ideal unit
prescribed by the State, to gain a foothold. The theory was

strongly aided by the growing autocratic power of the Kings.
Men were more intent on adventure, on commercial enterprise,
on speculation, on art and literature, on the host of new activi
ties created as new horizons were opened, than on safeguarding
their ancient liberties. The concept of a national money as op
posed to foreign or cosmopolitan money was more definitely
elaborated, never to disappear. Full control of money in some

Continental states became exclusively the prerogative of the
King; only the sovereign could impose value on money. This
concept underlies the decisions of the Supreme Court.

We shall endeavour to show later that the conception that
full control of money is an inherent right of sovereignty has
no historical basis in English and American law. It is based
primarily on a historical misunderstanding of the case of
Mixed Moneys. "To trace an error to its source is to refute it."

Limitations of space preclude us from following the further

development of Continental law and history, 33 instructive as it

33 See Ascarelli, La Moneta (1928) ; Mater, Traite Juridique de la
Monnaie (1925). Of especial importance are Dumoulin, Contrats, etc.

(1545, numerous Latin eds.) ; Pothier, Contrat de Pret, whose views were

embodied in the French Civil Code, esp. art. 1895; SAVIGNY, Obligation-
enrecht (1853) ; Fr. tr. "Obligations" (1875) ; English Epitome by Brown
(1872) , Knies, Das Geld (1873) ; Knapp, Staatliche Theorie des Geldes,
Eng. tr. as State Theory of Money (1924) and Nussbaum, Das Geld
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is and indirectly of potent influence on our own history. Suf
fice it to say that the "nominalist" theory that money is an

ideal unit, especially in its extreme form of the State theory
of money, has always in application led to catastrophic disaster.
Witness France, under John Law and the assignats and man-

dats of the Revolution ; Germany under the mark inflation, and
numerous other debacles in Europe and Latin America. The
economic disaster of such inflation in turn has often been a po
tent factor in promoting dictatorships and enslavement. Hu
manity has not yet shown it can be granted an absolute divorce
from the holy bonds of metal money.

But in England the reaction against autocracy, against the
divine right of Kings, did not long delay. The glory and pros
perity of Elizabeth's reign gave place to the degradation and
economic misery of the Stuarts. The freeman and the mer

chant engaged in the classic struggle to regain their liberties,
their rights to their money and property.

There were two famous contests in the courts, the Case of

Ship Money,34 concerned with taxation, consideration of which
we must forego, and the case of the Five Knights,35 Edmund

(1925) Teoria Juridica del Dinero (Sp. tr. 1929). Socialist theories have
had little direct influence on the law. Marx was completely orthodox in
his monetary views denouncing the divine right ideas of earlier times and
"economical quack remedies," "fantastic notions about raising or lowering
the mint price of money." Capital (Eng. tr. 1918) 61, 70, 104, 115. Other
socialist schools, Proudhon, Owen and their followers were monetary here
tics. Owen's "labor-notes" to replace money are part of the program
of Collectivists. Socialist influence has, however, strengthened the demand
for state intervention and control of money and credit and nationalization
of banking. Anarchist doctrines have had even less influence on the law
than socialist, except perhaps that their tenet that all contracts are

revocable may have helped weaken the principle of the sanctity of contracts
so conspicuously abandoned in the last decade in monetary matters. In

the twentieth century, the concept of absolute rights, especially property
rights, which inspired the Code Napoleon, gives way to the concept of
relative rights subject to the predominant interest of the community.
Autonomy of the will in contracts is being replaced by the omnipotence
of the State; security gives way to uncertainty. Monetary law does not

escape. Money is no longer merely private property, the sanctity of
which is to be maintained: it is a social instrument to be manipulated
at the will of the State, either for the fiscal benefit of the Government
or in the supposed interest of Society as a whole.

34 3 How. State Trials 826 (1637 seq.).
35 Case of Sir Thomas Darnel et al. on Habeas Corpus. 3 How,

State Trials 1 (1627-1629) (extracted in Gardiner, Constl. Docts. (1906)
57) "Loans against the will of the Subject are against Reason, and the



THE GOLD CLAUSE CASES 375

Hampden being one of the defendants, of almost equal impor
tance and directly concerned with our subject.

The villeins of the King's demesnes and the Jews, who were

as desmesne villeins, had been his vassals; their money was his

money. Hence, it was considered the King had a legal right to
the money of the Jews.36 But when Charles I, although ad

mittedly for a public purpose, attempted by a forced loan to

apply this doctrine of his ownership of the money in the realm
to freemen, there was vigorous resistance. The five Knights
were clapped into jail and sued out a writ of habeas corpus;
the judges decided against them, were impeached by Parlia
ment and the King eventually was forced to acknowledge the
Petition of Rights, one of the clauses 37 of which repeated the
statute of 25 Edward III against forced loans. This was an

emphatic triumph of the principle that money belongs to the
citizen, not to the State.

In 1640, at his wit's end for money, Charles again offended.
He seized �120,000 of Spanish silver deposited at the Tower of
London for coinage, by suspending deliveries from the mint,
offering to pay in six months time. Consternation ensued.
Protest was so violent that Charles had to come to terms with
the merchants.38 One of the charges against the Earl of Straf
ford, who was impeached and executed, was that he had ad
vised this seizure.39 In what essential of the rights of the citi-

Franchises of the Land. ... It is a maxim, the common law has ad
measured the King's prerogative, that in no case it can prejudice the
inheritance of the subjects." Coke, at 63, 78. See also esp. 60, 63, 65,
83, 85, 131. 4 Cambridge Mod. Hist. (1907) 265 "Momentous political
issues were concealed between legal technicalities and lawyers were called
on to decide the highest affairs of State." Id. at 267. See also 6 Gardiner,
History op England 213; Dicey, Law of the Constitution (1915) 224.
John Hampden was also imprisoned.

36 Selden in Darnel case at 79.
37 "from thenceforth no person should be compelled to make any loanes

to the King against his will because such loanes were against reason and
the franchise of the land." It could not be done even with the consent of

Parliament; Parliament's authority was limited to "taxe, tallage ayde or

other like charge." The Bank bill now pending before Congress would
seem to have as one of its purposes precisely forcing the banks to buy
government bonds and hence, indirectly, levying forced loans with deposi
tors' money.

38 Feaveryear, The Pound Sterling (1931) 85, 86; 1 Ruding, op. cit.
supra note 11, at 392, 394. 9 Gardiner, op cit. supra note 35, at 170.

39 3 How. State Trials 1382, 1399, 1411, 1451; Ruding, ibid. Article
.26 of the charges: "That the said Earl by his wicked counsels having
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zen does this instance differ from the taking by the Government
of the gold deposited against gold certificates ? 40

The extent of the sovereign prerogative we shall discuss

later. In 1666, even the right of seigniorage was abolished and
free and gratuitous coinage established, a principle of coinage
which was later incorporated into American law. Suffice it
here to say that neither in English law nor history is there
to be found justification for any theory that money belongs
to the State or is merely a ticket for goods. Not even the strin

gency of the Napoleanic wars, which so disturbed the monetary
calm of England, introduced any such concept. The Bank of

England note was not even made a full legal tender.41 Neither

brought his majesty into excessive charge, without any just cause, he did
in the month of July last (for the support of the said great charges)
counsel and approve two dangerous and wicked projects, viz.) To seize

upon the Bullion and the money in the Mint. And to imbase his majesty's
Coin with the mixture of brass. And accordingly he procured 130,000 1.

which was then in the Mint, and belonged to divers merchants, strangers
and others, to be seized on and stayed to his Majesty's use. . . ."

40 The Supreme Court apparently holds the view that making these

certificates currency and legal tender divests them of their primary char

acter, and that the currency power is a more effective weapon than the

war power to deprive the citizen of the right to compensation. Under
the war power it was held that the Government could not, by its own

actions, deprive the citizen of the right to be compensated on the basis

vof the most favorable market price. Brooks-Scanlon Corp. v. U. S., 265
U. S. 106 (1924) ; U. S. v. New River Collieries Co., 262 U. S. 341 (1923) ;

National City Bank v. U. S., 275 Fed. 855 (S. D. N. Y. 1921), aff'd. 281

Fed. 754 (C. C. A. 2d, 1922) ; Dexter & Carpenter v. Davis, 281 Fed. 385

(C. C. A. 4th, 1922). Nortz v. U. S., 79 Adv. Op. 442 (1935), on the con

trary, holds that the export or world price of gold cannot be considered.
See also Cooley, Constl. Limit. (8th ed. 1927) 1118. (Attempt to take

money or what passes as money, by eminent domain, is a forced loan and

unconstitutional) .

41 Feaveryeae, op. cit. supra note 38, at 172 seq. Grigsby- v. Oakes,
2 Bos. & Pul. 526, 126 Eng. Re. 1420 (1801). The King v. De Yonge, 14

East 402, 104 Eng. Rep. 657 (1811). The Act of 1816, 58 Geo. 3 c. 68,
establishing as a matter of law the gold standard, did however provide,
under penalties, that no person shall receive or pay for gold coin lawfully
current any more or less than the true lawful value imported by its denomi
nation. There had been previous proclamations and statutes to that effect.
The De Yonge case held that the exchanging gold guineas for banknotes,
taking the guineas in such exchange at a higher value than they were

current for by the King's proclamation was not an offense against the

Stat. 5 & 6 Edw. 6 c. 19 (1552). This statute provided that if any person

exchange any coined Gold, coined Silver or Money, giving, receiving or

paying any more in Value . . . than the same is . . . declared by the

King's Majesty's Proclamation to be current for . . . then the said coined



THE GOLD CLAUSE CASES 377

was Great Britain induced by the World War nor by forced
abandonment of the international gold standard, to alter the
mint unit of value of its money or to encroach on the liberty
of the citizen.42

The economic depression under the Stuarts contributed to
the settlement of America. By that time, or within a genera
tion or two, the main outlines of the law as to lawful and rela

tively stable money had been definitely established in England.
It fell to the sad lot of the colonies and the United States to

apply common law principles to the solution of complex prob
lems arising out of numerous issues of illegal, unsound, depre
ciated and worthless currencies.

As in all pioneer communities, the early settlers were faced
with a scarcity of coined money. It was one of the defects of
English colonial policy to fail to supply the colonies with a

sound currency. The Virginia 43 and Maryland 44 charters gave

Gold, Silver and Money so exchanged . . . shall be forfeit and the Parties
so offending shall suffer Imprisonment. See 1 Ruding, op. cit. supra note

11, at 325. Morgan-Webb, Rise and Fall of the Gold Standard (1934)
47 says of the 1816 Act that "the most revolutionary change of all was
the substitution of a unit of value instead of a weight of silver as the
new currency standard. The new standard was not gold, nor a weight
of gold, but a value of gold. . . . The change then effected was a much
more revolutionary change than a mere change of metal. It was a change
in the scientific basis of the standard. It was a change from a false
to a true standard. It was a change from a unit of weight to a unit
of value. . . . The distinctive element of the new standard was not its

gold but its stability." These statements, contrasted with the act itself
which declares that "it is expedient that the Gold Coin . . . should hence
forth be the sole Standard Measure of Value and legal tender for pay
ment," do not carry conviction to a non-British lawyer.

42 Feist v. Societe Intercommunale (1934) A. C. 161; Adelaide Electric

Supply Co. v. Prudential Assurance Co., 50 T. L. R. 147 (H. L. 1933).
43 The First Charter (1606) included authority to establish and cause

to be made a Coin, to pass current there between the people of those several

Colonies, for the more ease of Traffick and Bargaining between and amongst
them and the Natives there, of such Metal and in such Manner and Form,
as the said several Councils there shall limit and appoint. This express

provision was omitted in the second (1609) and third charters, but these
ratified and confirmed all privileges granted in the prior charter, and not

in these letters-patent revoked, altered, changed and abridged. 7 Thorpe,
Constitutions (1909) 3783, 3786, 3790, 3801, 3802, 3810. See Crosby,
Early Coins of America (1879) 19.

44 By virtue of the general words in the charter of June 20, 1632,
"omnia jura regalia" as theretofore enjoyed by the bishops of Durham,
who did once possess the privileges of a mint. 1 Ruding, op. cit. supra
note 11, at 417. See also 3 Thorpe, op. cit. supra note 43, at 1679; Crosby,
op. cit. supra note 43, at 123 seq.
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the right to coin money; but it was scarcely availed of. It is
evident from these charters that the royal prerogative over the

coinage was not then deemed very important. When Massa
chusetts established a mint and coined money extensively in
1652, it at first passed unnoticed, but later this violation of the
prerogative was made one of the charges under which her
charter was revoked in 1684 after equity proceedings, and the
mint was stopped in 1688.45

In the absence of coined money, the colonists used wam

pum46 and various commodities, of which the most important
were beaver-skins and tobacco,47 as money. These were all
made legal tender at one time or another. The first paper
money was issued in 1690 in Massachusetts and issues of paper
money or bills of credit became more and more frequent;48
often it was made a legal tender. While the prerogative over

coinage came to be jealously guarded, as evidenced by the
Massachusetts mint episode, it is significant that the enact
ment of legal tender laws was not considered in any way to
be a breach of the prerogative over money. No attempt was

made to interfere with these legal tender laws for well over
a hundred years. Historically, therefore, there is little basis
for the theory so frequently advanced, that the declaration of

legal tender quality is an inherent right of sovereignty flow
ing from the power over coinage. Legal tender laws are un

necessary.49 In fact, the vast bulk of commercial dealings is,

45 1 Ruding, op. cit. supra note 11, at 415. Davis, Currency and

Banking ... in Mass. (1900-1901). Crosby, op. cit. supra note 43, at
25 seq. The Massachusetts currency, about 25% less in value than sterling,
became the unit for calculations and this standard came to be the "lawful
money" as that term was used in legislation and the courts. For revoca

tion of Mass. charter, see 2 Randolph Papers (1899) 288 seq.; 3 id. at

1, 307, 324.
46 Weeden, Indian Money . . . in N. E. Civilization (1884).
47 Turner v. Fendall, 1 Cranch 117, 129 (1801) ; Breckenridge, Legal

Tender (1903) Ch. VI; 1 Virginia Colonial Decisions 55 (1909) ; White,
Money and Banking (1895) ; Royall, Virginia Colonial Money (1877)
1 Va. L. Rev. 447.

48 Davis, op. cit. supra note 45 and references therein given. Bullock,
Monetary History (1900). For Colonial money and coinage, bills of
credit and loan banks, see Dewey, Financial History (1928) 18 seq. and
references therein given. Land certificates were used as money in Mary
land. Andrews, History of Maryland (1929) 69.

49 Brough, The Natural Law of Money (1894) 135. Innes, What
Is Money (1913) 30 Banking Law J. 377; Credit Theory of Money (1914)
31 id. 150, 377. Innes' development of McLeod's credit theory of money,
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and always has been, transacted with mediums that are not
a legal tender.50 If the State were to limit its monetary power
to establishing a standard of value and providing currency for

petty cash transactions, all the mediums of exchange, credit
instruments and mediums of payment needed by society could
be furnished by banking and other mercantile devices. The

history of modern money pays tribute to the skill and inven
tiveness of merchants and bankers and their legal advisers.

Only when they have perfected new instruments, have Gov
ernments, much later, come along and appropriated the fruits
of their work, sometimes beneficially, sometimes destructively.

When coin did come into circulation in the colonies, it was
chiefly foreign, especially Spanish money, not English. Dif

fering valuations were set on it in the different colonies. To

remedy this evil, Queen Anne, in the exercise of the preroga

tive, which was indeed recognized from the earliest times, to
regulate the value of foreign coin, issued a proclamation June

1.8, 1704, fixing the rate at which a long list of foreign coins
were to pass current. The proclamation was ratified by Act
of Parliament in 1707,51 which enacted penalties for its viola
tion. The foreign coins rated, however, were not made a

legal tender.52 Despite the act, the proclamation continued to

be largely disregarded.53 It furnished an excuse, however,
for later obnoxious action by Parliament.

The bills of credit (the term was in use at least as early
as 1709) generally depreciated and scales of depreciation were

enacted. They were often made a legal tender. Generally,
however, contracts specifically to pay gold or silver were not

that all money is essentially a right and obligation to set-off debts, includ
ing taxes, has not received the attention it deserves. For a partial critique,
see Nussbaum (Sp. ed.), op. cit. supra note 6, at p. 69.

so See Simmons v. Swan, 275 U. S. 113, 116 (1927) ; Servel v. Jamieson,
255 Fed. 892 (C. C. A. 9th, 1919), as instances of the disinclination of courts

to enforce strict rules of legal tender against mercantile practices. Gaunt v.

Alabama Co., 281 Fed. 653 (C. C. A. 8th, 1922).
51 6 Anne c. 30. This Act seems to have been passed as the result of

an opinion by the Attorney General, that it was no offense for private
persons to take foreign coins at greater values than the proclamation.
Chalmers, Opinions of Eminent Lawyers (Am. ed. 1858) 610.

52 But see Horton, International Monetary Conference of 1878,
103 that the Spanish dollar was probably a full legal tender from the

beginning for all payments expressed in dollars. The historical material
in this volume (pp. 235-878) is unsurpassed.

53 Dewey, Financial History (1928) 21.
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impaired. Very few of the issues were pure fiat money; they
were almost invariably promises to pay a specific amount in
coin or weight in silver, in essence, therefore, like the Civil
War legal tender notes. As the result of their depreciation,
much litigation ensued but has left little direct trace in the
law; colonial decisions are rarely to be found cited in our later
cases. One case 54 at least went up on appeal to the Privy
Council where Lord Mansfield wrote the opinion, establishing
the principle followed by later cases that equitable considera
tions should be given prime rank in dealing with depreciated
currencies.

Finally in 1751, Parliament passed an act 55 restraining
Paper Bills of Credit in New England. The preamble spe
ciously recited that the act of 1707, ratifying the proclamation
had been frustrated by the paper bills of credit. In 1763,
Parliament went further and passed an act 56 to prevent paper
bills of credit in America from being declared a legal tender
in payments of money, and to prevent the legal tender of then
outstanding bills from being prolonged beyond their redemp
tion dates. Economically sound as these measures were (espe
cially for British creditors), they caused resentment as an in
terference with colonial liberty and were a contributing cause

to the revolution.57 An amendment in 1773 58 came too late
to allay hostility.

A still more potent contributor to the revolutionary spirit
was the high-handed procedure of Parliament in connection
with the Silver Bank and especially the Land Bank organized
in Massachusetts in 1740. Parliament passed an act 59 in 1741
not merely extending to America the Bubble Act passed in

^4 Dearing v. Parker, 4 Dallas 23 (Pa. 1760) .

55 24 Geo. 2 c. 53. For opinions of the Attorneys General and of the
Counsel for the Board of Trade as to Colonial Acts for bills of credit,
etc., prior to 1751, see Chalmers, op. cit. supra note 51, at 373, 382, 402,
425, 441.

56 4 Geo. 3 c. 34.
57 l Davis, op. cit. supra note 45, at 393 seq. ; Dewey, op. cit. supra

note 53, at 29; J. T. Adams, Revolutionary New England (1923) 96, 159,
citing 4 John Adams, Works 49, 3 Franklin, Works (1887) 418. "Two

great economic errors were amongst the causes of that war. One, the

attempt of the colonies to issue paper . . . the other the attempt to carry

out the colonial system ... as a means of aggrandizing the mother

country." Sumner, History of American Currency (1874) 30.
ss 13 Geo. 3 c. 57.
59 14 Geo. 2 c. 37.
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1720 60 after the collapse of the South Sea Company, prohibit
ing- joint stock companies except under royal charter, but

retroactively declaring it to have been in force in America

since its enactment and applying the penalties ex post facto
of premunire and provision entailing forfeiture of estate to

violators. The Bank was forced to dissolve; its liquidation
was protracted. Untold suffering was caused. Samuel Adams'
father was one of the unjust victims. John Adams declared
it a more potent cause of the revolution than even the Stamp
Act.61

With political liberty, came full liberty to indulge afresh
in paper money issues. The Continental Congress and the

States, during and after the Revolutionary War, emitted in
vast quantities with the inevitable results. A sad story, too
well known to require repetition.62 Severe penalties and re

pressive measures were futile to keep the mioney in circula
tion. Inflation caused havoc to business and morals alike.
Scaling acts again had to be resorted to. Much litigation again
followed. Our early state reports are full of monetary cases.

The most notable was Trivett v. Weeden.63 A butcher was

prosecuted in Rhode Island for refusing to sell for paper
money, in violation of a statute. The judges while not ex

pressly declaring the act unconstitutional, refused to enforce
it. They were threatened with removal by the Legislature.
But wiser counsels prevailed. The case served as a precedent
for the American doctrine (of which Coke's supremacy of law
was spiritual father) of the power of courts to declare statutes

��6 Geo. 1 c. 18. In Phillips v. Blatchford, 137 Mass. 510, 513 (1884),
the claim was raised that this Act was still in force in Massachusetts, but
it was dismissed as absurd. As to 6 Geo. 1, c. 18. "Any man who could
read could see that (this act) did not by its terms apply to the colonies.
So that every intelligent person in the province must have understood that
a great wrong was done in thus declaring that the organizers of the land
bank came within the scope of that drastic measure." The law officers of
the Crown had advised that the Bank was not illegal. 1 Davis, op. cit.

supra note 45, at 407 ; 2 id. at 163 seq.
61 2 Davis, op. cit. supra note 45, at 143 seq., 410 ; Davis, Legislation

and Litigation. . . . Land Bank, 11 Am. Antiquarian Soc. Proc (N. S.)
86, 351.

62 See Dewey, op. cit. supra note 53, and references therein given.
63Varnum, The Case of Trivett Against Weeden (1786) ; Winslow,

The Trial of the Rhode Island Judges (1887) (a synopsis of Varnum,
without giving credit) ; Thayer, Cases Constitutional Law (1895) 73.
2 Chanler, Am. Crim. Trials (1844) 267. Rhode Island was the worst

paper money offender.
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unconstitutional, and helped to reaffirm the still more impor
tant principle of the independence of the judiciary.

The monetary confusion that resulted from these paper

issues, from the declaration of commodities again as legal
tender, from the scaling laws, from the varying values assigned
to foreign coins, contributed to the general desire for a more

perfect Union. When the Constitutional Convention met, there
was therefore no dissent to giving the Congress the power to
coin money, regulate the value thereof and of foreign coins,64
which then constituted the principal circulating medium of
the country. In part, these powers had been granted by the
Articles of Confederation 65 but had not been exercised. The
country had fully awakened to the effects and demoralization
of the paper money debauch, so graphically depicted by writers
of the time. An express prohibition was accordingly put upon
the states to emit bills of credit, to make anything but gold
and silver a legal tender and to impair the obligation of con

tracts.66 It was generally thought then and by later genera
tions that a stop had been effectually put to inconvertible paper
money.67 But the door had been left open, as later decided,
to the Federal Government to issue inconvertible paper money
and make it a legal tender.

Under the genius of Alexander Hamilton, the financial credit
of the new government was speedily established. Provision
was made for the public debt, for coinage,68 and for the estab-

64 United States Constitution, Art. 1, Sec. 8.
65 The Continental Congress had "the sole and exclusive right and

power of regulating the alloy and value of coin struck by their own

authority, or by that of the respective States." It was, however, provided
"The United States, in Congress assembled, shall never . . . coin money,
nor regulate the value thereof . . . unless nine states assent to the same."
By this grant there was no power given to regulate the value of foreign
coins, a defect which was supplied by the Constitution. Story, Constitu
tion 15. This throws light on what was originally meant by the power
to regulate the value of money: the primary thing was to fix the ratio
between the two metals, both of which had been current money from time
immemorial.

66 U. S. Const., Art. I, Sec. 10.
67 Folwell, Evolution in Paper Money in U. S. (1924) 8 Minn. L. R.

561. Knox, United States Notes (3d ed. 1888) 53 seq. During the War
of 1812, the House of Representatives by a vote of 42 to 95 refused even

to consider a resolution to make treasury notes a legal tender. White,
op. cit. supra note 47, at 149.

es Act of April 6, 1792, 1 stat. 246. See Hamilton's "Report on the
Establishment of a Mint," reprinted in Report of International Mone
tary Conference of 1878, and in Hamilton's Financial Writings (1934).
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lishment of the Bank of the United States with note-issuing
power. Hamilton upheld the constitutionality 69 of the project
against Jefferson; his reasoning was adopted in substance by
Marshall in McCvlloch v. Maryland,10 which sustained the con

stitutionality of the Second Bank , of the United States. Both
banks were wrecked, that is, failed to have their charters re

newed, on the shoals of politics.71 They furnished a safe cur

rency, but it was insufficient for the needs of the newer regions
of the country. Popular feeling, under the lead of Jefferson
and Jackson, ran strong against them as citadels of wealth
and talent. Fears were felt that a monopolistic group would
exercise too predominant a control over the country's money
and credit and might even overshadow the government itself.
We need not discuss whether the fear was justified. It existed.
The people preferred hard money and an unsound, but free,
state bank note currency to safe but potentially monopolizable
money.

State bank notes had been fostered by the decisions of
the courts. The right to issue promissory notes was a common

law right of individuals and partnerships and it was even held
that corporations had this common law right.72 Bank notes

originally were merely promissory notes. Recurring crises
and suspensions of specie payment made restriction and control

by state legislation necessary. Different systems were adopted.
In many states, the State became the owner or part owner and
manager of banks of issue. Were these bank notes bills of
credit? Could a state do by indirection what it could not do

directly? Against a vigorous dissent by Story, Briscoe v. Com-

69 Ibid.

7�4 Wheat. 316 (1819).
71 2 Schoulee, Constitutional History (1885) 316; Catterall, The

Second Bank of the U. S. (1902) ; Dewey, op. cit. supra note 53, at 97,
141, 196, and references therein given. "There was a sense of some in
sidious menace in large aggregations of capital, particularly when held

by corporations." Brandeis' dissent in Louis K. Liggett v. Lee, 287 U. S.

517, 549 (1932) (a mine of economic lore).
72 3 Daniel, Neg. Inst. (7th ed. 1933) � 1985; Bank of Augusta v. Earle,

38 U. S. 13 (1839) (including bank notes; but that the states could
restrain the right. The Supreme Court at that time apparently felt the
national government could have no direct control of state bank issues).
Attorney General v. Utica Ins. Co., 2 Johns. Ch. 371, 377 (N. Y. 1817).
And see State v. Scougall, 3 S. D. 55, 51 N. W. 858, 15 L. R. A. 477, 482

(1892).
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monwealth Bank 73 held that such issues were not bills of credit.
The Court feared to cast a doubt on the constitutionality of the

private bank issues. These, together with the State-owned
bank issues, constituted the principal circulating medium. In
the scarcity of coined money, they were an economic necessity,
especially in the frontier states.74 The decision was again
a triumph for democratic doctrine of the liberty of the people
in their money. Freedom was more important than banking
safety. Nearly all the public State Banks collapsed. Political

operation of banking has ever since been looked upon with

suspicion.75
The Civil War brought fresh legal problems. Confederate

money would take us too far afield, but no discussion, however
summary, can omit reference to the legal tender notes. Their

constitutionality was seriously doubted even by those who

brought forward the measure,76 but war necessities impelled
them. They were upheld by most of the state courts,77 chiefly
on patriotic grounds, and finally by the Supreme Court.78

Later, the Congressional power was held to extend to peace
times as well as war.79 They were not fiat money, that is,
money issued by the Government, forced upon the people and

stripped of all value except its tax-paying power. On the con

trary, they were, and were held by the Supreme Court to be,80

73 11 Pet. 257 (1837).
74 See esp. Scroggs, Pioneer Banking in Alabama, in Facts and Fac

tors in Economic History (1932) 402.
75 Persons, Government Experimentation in Business (1934).
7� Hepburn, History of Currency (1915) ch. XI seq.
77 The opinions in Metropolitan Bank v. Van Dyek and Meyer v.

Roosevelt, 27 N. Y. 400 (1863) are on a higher plane than those in the

Legal Tender cases.

78 Legal Tender Cases 12 Wall. 457 (1870) overruling Hepburn v.

Griswold, 8 Wall. 603 (1869). The charge that the court was "packed"
is without substantial basis. Sachs, Stare Decisis and the Legal Tender
Cases (1934) 20 Va. L. Rev. 856, 869.

79Juilliard v. Greenman, 110 U. S. 421 (1884). "The minor but

technically real question of this case 'whether the re-issued notes are legal
tender' seems to have been left to take care of itself." Folwell, op. cit.

supra note 67, at 575.
80 Bank v. Supervisors, 7 Wall. 26 (1868). Several state constitutions

provided that all bank notes must be redeemable in gold or silver or pro

hibiting the legislature from sanctioning the suspension of specie payments
by banks. Stimson, Federal and State Constitutions (1908) 337. "leg
islation would be as ineffectual for the creation of (real) money as it

would be for the production of an earthquake or a thunder storm." BROOKS,
Fiat Money�View of Decisions of Supreme Court (1885) 9. "If the
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the promises of the Government to pay coined money of the
ancient standard and it was specifically pointed out that the
standard of value had not been changed by the Legal Tender
Acts.81 The promise to pay coined money was kept,82 though
with some delay due to political opposition. The movement to

retire, or even to stand ready to redeem, had met with the
resistance of the agrarian and debtor classes. A Greenback
Party sprang up and with it we meet the first enunciation of
any doctrine at all analogous to that of the State being the
owner of money. It was a tenet of the party 83 that the issue
of currency is solely a function of the government, a sovereign
right which ought not to be delegated; the value of currency
depends not upon its convertibility into specie, but upon its
purchasing power; whatever the law makes money is money,
and nothing else is money; the value or purchasing power of
the dollar rests solely upon the sovereign act of government
making it receivable for taxes and a tender for private debts;
but even this was qualified with the proviso that it must be
with the general consent of the people.

As a political party the Greenbackers collapsed but the
greenback or inflation sentiment closely allied to the agrarian
and Populist movement, did not die out. It was canalized into
the Free Silver movement which held out promise of a more

practicable way of obtaining cheap money. This too was tem

porarily defeated, though not without having gained partial
victories in legislation.84 The popular strength of these move-

United States government may require all its creditor-citizens to accept
of their debtors its own notes as money today, they may tomorrow enact
a law for giving the same monetary property to any other paper promise
or commodity whatever." Id. at 12.

81 Legal Tender Cases, supra note 78.
82 Act of Jan. 14, 1875, 18 stat, 296, effective Jan. 1, 1879.
83 Dewey, op. cit. supra note 53, at 359, 379 and references therein

given.
84 Act of May 31, 1878, 20 stat. 87, forbidding further retirement of

legal tender notes; Bland-Allison Silver Act of February 28, 1878, passed
over Hayes' veto, 20 stat. 25; Act of July 12, 1882, 22 stat. 162; Act of
August 4, 1886; Sherman Silver Act of July 14, 1890, 26 stat. 289, the
disastrous effects of which, culminating in the panic of 1893, were duly
foreseen; instance, Brooks, Political and Financial Errors (1891) 28,
29. See U. S. v. Lucius Beebe, 122 Fed. 762, for valuable discussion as

to silver currencies. The Bland-Allison Act was held constitutional on

the authority of the Legal Tender cases, in Baldwin v. Baker, 121 Mich.
259, 80 N. W. 36 (1899). Baldwin filed a bill to compel release of a

mortgage, having tendered the amount due in silver dollars coined after
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merits then and of similar movements today, is largely due to
the same fear of undue control of money by capitalists, Eastern
or international bankers, the "money interests," that charac
terized the opposition to the Bank of the United States. The
feature that we select here for emphasis is again the popular
demand that money shall be free of any single or group control.

The National Bank system was inaugurated also as a Civil
War measure to help the sale of Government bonds. It was

strengthened by taxing the state bank notes and other paper
issues out of existence, a tax the constitutionality of which
was upheld on the ground that it was within the indubitable
power of Congress to establish a uniform currency for the
Nation.85 This attribute could not be effectively exercised, as

a practical political measure, until the Civil War made us really
a Nation. But the national banks were not at first popular.86
The Act had to be modified, in an economically unsound way,
by permitting the incorporation of banks in small cities with
insufficient capital and untrained management (defects not yet
remedied) because of the natural desire of even the smallest
communities to have free access to money. Politicians were

preoccupied only with currency to the neglect of the already
more important feature of deposit money.87

1878. Baker declined to accept on the ground that the legal tender pro
visions in the Act were unconstitutional. A writ of error was dismissed
on the ground the Supreme Court had jurisdiction to review judgment
of state court upon validity of a Federal statute only when against its
validity. Baker v. Baldwin, 187 U. S. 61 (1902).

85 Acts of March 3, 1865, 13 stat. 469, and July 13, 1866, 14 stat.

146. Veazie Bank v. Fenno, 8 Wall. 539 (1869). Merchants National
Bank v. U. S., 101 U. S. 1 (1879) (the 10% tax applicable to notes of
a state municipality, the objection that the tax is on an instrumentality
of the State not being valid against power of Congress to provide uniform
currency). It has been claimed that the Veazie Bank case authorizes
Congress to impair private contract rights between state banks and state

sovereignties.
86 Dewey, op. cit. supra note 53, at 389, 469.
87 This view of the preponderant legislative importance of currency

over deposits was emphasized in Curtis v. Leavitt, 15 N. Y. 9 (1857),
which gives a history of banking and currency legislation in New York.
At p. 80, the court said "The idea of preventing the banks' insolvency
which had proved so fallacious, was wholly abandoned . . . but the cur

rency which is the life-blood of commercial and industrial communities,
was rendered safe. That object being accomplished, the legislature saw

no more reason for preventing the insolvency of a banker than of a

merchant or manufacturer." The Deposit guaranty schemes in the West
which began in 1907 "without exception ended in disaster, leaving behind
millions in unsettled debts," 14 Ency. Soc. Sci. 334.
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The national banks provided a safe currency, based as it
was on government bonds, but an inelastic one, insufficient to
cope with the needs of expansion and contraction in accordance
with commercial requirements. The panic of 1907 focussed
attention more sharply on the defects of the system. After
a long period of gestation, the Federal Reserve Act was born.
Currency with an adequate gold reserve was to be issued
against liquid commercial assets. The proposals for a Central
Bank were decisively rejected. Instead, twelve regional banks
were set up. It was thus a basic principle of the Act that no
ironclad central control should be permitted; the people in the
various sections of the country were to have control of their
own money. Another fundamental principle was that the Fed
eral Reserve Board and the Federal Reserve Banks should be
divorced from politics and be entirely free from political con
trol. President Wilson�88

"purposely refrained from contact with the Federal Reserve Board
because he wanted the Board to feel perfectly free to pursue its
course within the law without a particle of constraint or restraint
from the Executive. 'The very moment that I should attempt to es

tablish close relations with the Board' added the President 'that
moment I would be accused of trying to bring political pressure to

bear.' The President held to the obviously proper view that com

mercial credits and banking processes were matters which should
be as far removed from all sinister influences as one pole is from
the other. It was to insure just this thing that the federal reserve

system was devised, and a single departure from which once threat
ened disastrous consequences."

The historical influences, in addition to those already men

tioned, which have produced the 1933-1934 monetary legislation
are worth noting. Most conspicuous perhaps are the dissatis
faction with laissez-faire economics and the growing demand
for state regulation, intervention or control. State sovereignty
having gradually diminished, this demand is for action by the
Federal government. The inhumanity of the suffering caused

by recurrent depressions has become too much for the people,
no longer steeled in the rugged individualism of frontier days,
to bear. But with the still prevalent optimism of the American

people, inherited from those days when we were a growing and
ever more prosperous nation, it is confidently believed that any

88 Carter Glass, An Adventure in Constructive Finance (1927)
172.
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man-made institution, such as money, can be forthwith effec
tively bettered by human intelligence. Coincident with these
factors, we find the fascination that the quantity theory of

money exercises upon the politician's desire to satisfy the deep-
rooted psychological demand for "cheap" money and "more"

money and for relief from the burden of debt; the revival of
an intense spirit of nationalism fostered by the war to end
war and the resurrection of Mercantilist 89 doctrines long sup
posed to have been slaughtered by the Physiocrats and decently
interred by Adam Smith, and finally the breakdown of the
international gold standard due to the World War, the War
debts, the mal-distribution of gold and the incompetence or

disinclination of France and America, in the face of the in
creased mobility of international liquid capital, to manage it
for the World as England had done for a century.

Powerful as these factors are, are they powerful enough to

counteract, for more than a temporary period, the traditional
demand of the American people for a currency unrestrained

by either monopolistic private domination or by monopolistic
political control? Are they powerful enough to stamp out the
traditional liberty of the citizen to own his money free from

arbitrary demands of sovereign prerogative and free from

sovereign encroachments on its value and stability?

89 "The doctrine that the state should control credit for its own bene
fit is a heresy which survives from the period of mercantilism" 2 Conant,
Principles of Money (1905) 26.

(To be continued in next issue)
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CONSTITUTIONALITY OF THE TENNESSEE

VALLEY PROJECT

Francis X. Welch *

"O ISING in those slopes of the Appalachian Mountains, which
-�-^- range from Virginia to Georgia, are numerous tributaries
which flow into the Tennessee river. This, in turn, takes a

snake-like course over a thousand miles long through seven

states before it joins the great Ohio in its journey to the Gulf.
The area thus drained has been called the Tennessee Valley.
In size it is slightly less than that of the state of New York. It
is a region of considerable natural beauty�gentle valley coun

try bounded by mountain ridges and wooded slopes. It is also
a region rich in natural wealth. There are fertile bottom lands,
vast deposits of coal and limestone and other minerals of great
metallurgical value, such as iron ore, manganese, bauxite (alu
minum) zinc, copper and lead. All of these are within reason

able distance of the river.
But there is also a cloudy side of the picture. As against

the fertile fields there are worthless worked-out farms, some

deserted, some slowly dying by the gradual process of erosion

by which the top soil is stripped and carried down to the river

by the raging freshets that result from man's destruction of the

protecting timberlands. The river itself is filling up with silt;
and navigation, already restricted by more than forty miles of
shoals and bars, is becoming further hampered. Last, but not
least, the inhabitants of this area, approximating 2,000,000, half
of whom are literally living on the land, are decidely at a dis

advantage economically and socially when compared with aver

age conditions of populations elsewhere situated in the United
States. The rural, or "hill-billy," portion of the folks in this
section have become comparatively isolated in small back hill

hamlets, where culture and the standards of living have become

stagnant. With the increasing failure of the land to yield and

diminishing compensation for what it does yield in marketing
competition with agricultural produce from more favored re

gions, the plight of the hill-billy is assuming proportions of a

national problem, if not a national social responsibility.
* Author of Welch's Cases on Public Utility Regulation (1932).

Associate Editor, Public Utilities Fortnightly.
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There is just one important fact left out of the foregoing
general outline of the Tennessee Valley problem as it was placed
before the 73rd Congress by President Roosevelt in 1933, and
that is water power. The region abounds with hydroelectric
possibilities. The rainfall is heavy and the sources of all the
Tennessee's tributaries are tipped high up in the Appalachians.
The flow of the river at Muscle Shoals, Ala., alone is sufficient
to produce from 100,000 to 1,000,000 horsepower.1 Develop
ment of the power of the river as an integrated plan, instead
of permitting piecemeal exploitation under private develop
ment, will tend to equalize this violent fluctuation in the flow
with beneficial results, not only by way of more effective power
development, but by the way of aid to navigation and protection
against flood and drouth.2 However, development of water

power as envisioned in the Tennessee Valley project occupies
a much more important role than the mere business of gener
ating electric current and regulating the flow of streams. It is
to be the prime mover of a number of other activities, all desig
nated to rehabilitate the Tennessee Valley naturally, economi
cally and socially. The harnessing of the river jointly for hydro
development and flood control purposes carries with it a re

forestation program to save the hill side and save the soil ; also
a plan for manufacture of cheap fertilizer to aid the agricul
tural inhabitants and of chemicals valuable for national de
fense. Cheap power would attract industries, causing them
to break away from the congested industrial cities to the more

natural valley setting, where they would in turn divert man

power from profitless agriculture. Cheap power would be avail
able to the local inhabitants, thus once again profitably em

ployed, and a sharp rise in their standards of living would
result.

The movement for developing the Tennessee River for joint
purposes of hydro power production and flood control, as well
as for nitrate production, has quite ,an historical background.

1 Report of the Senate Committee on Agriculture and Forestry. S.
Res. 227, 67th Cong. 2d Sess. (1922).

2 "By developing the water power of the Tennessee River as a single
great coordinated system, storing water in a series of headwater dams

during the rainy season and releasing it to the dams below during the

dry season power can be developed at a less cost than by independent
projects. . . . Such a system of dams will permit a steady flow of water
for power production the year around." Dr. Arthur E. Morgan, Chair
man Tennessee Valley Authority, New Outlook, Jan. 12, 1935.
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Representative John R. Mitchell, of Tennessee, addressing the
House of Representatives during the debate on the Tennessee

Valley Authority Act 3 pointed out that plans for controlling
the flow of the Mississippi dated as far back as 1824, when the

Secretary of War, John C. Calhoun, recommended a survey in
the interest of what was then a matter of great national im
portance�inland waterway commerce. The installation and

growth of an overland railroad system shortly after that period,
however, released the pressure for waterway improvements and
aside from occasional published articles, fruitless bids by pri
vate interests, and individual studies, the matter was not seri

ously revived until the outbreak of the World War in 1914.

During the immediate succeeding years, the Federal govern

ment, as well as private munition makers in America, began
to feel the pressure for the production of nitrates�a commodity
in which a natural trade monopoly was already being formed
in Chile and Peru, where the natural product is principally
found.
It was during this period that the feasibility of artificial

extraction of nitrates from the atmosphere was seriously dis

cussed and with the United States hovering on the brink of the

World War, President Wilson secured the enactment by Con

gress (as a "Preparedness Measure") of the National Defense

Act. Pursuant to this law, over $100,000,000 was spent for
the construction of Wilson Dam at Muscle Shoals, Ala.,4 to

gether with two subsidiary nitrate plants and minor incidental

projects. The purpose, of course, was primarily for the manu

facture of synthetic nitrates in the interest of national defense.
The War ended, however, before the project could be carried

out. After a curtailment of the construction work on the Wil
son Dam in 1921, it was decided to proceed with its completion,
but no decision was reached as to the method of utilizing the

power that would be developed until the passage of the Ten

nessee Valley Authority Act in 1933. 5 Private utility com

panies and Henry Ford had offered to purchase or lease por
tions of the property, but a pro-government ownership block
in Congress prevented action. Two White House vetoes, one by
President Coolidge and one by President Hoover, had on the

3 Remarks of Mr. John R. Mitchell, 77 Cong. Rec 2256 (1933).
4 39 Stat. 215 (1916), 50 U. S. C A. � 79 (1926).
5 48 Stat. 58 (1933), 16 U. S. C A. � 831 (1934).
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other hand stalemated Congressional action for government
operation and expansion of the Tennessee River facilities.6

Before proceeding with our examination of the legality of
the Tennessee Valley project with respect to the Federal Con
stitution, it may assist the reader to restate in brief at this
point the principal provisions of the Tennessee Valley Author
ity Act. Here is thumb-nail sketch, so to speak, of the stat
ute.7 The preamble is as follows:

"To improve the navigability and to provide for the flood control
of the Tennessee River; to provide for reforestation and the proper
use of marginal lands in the Tennessee Valley; to provide for the
agricultural and industrial development of said valley; to provide for
the national defense by the creation of a corporation for the operation
of Government properties at and near Muscle Shoals in the State of
Alabama, and for other purposes."

Take special notice, for further reference, of the conspicu
ous omission of all direct reference to the development of hy
droelectric power. Congress probably anticipated that some

question might be raised as to the constitutional power of the
Federal Government to engage in the electric business. Leav
ing the electric power operations of the Tennessee Valley Au
thority to be included under the general phrase "creation of a
corporation for the operation of government properties . . .

and for other purposes" would fit in very well with the legal
defense 8 that the Authority's electric power activities consist
only in disposing of "surplus power" developed incidental to
its navigation and flood control activities.

Synopsis of the Tennessee Valley
Authority Act

Sec. 1 of the Act creates the Tennessee Valley Authority, a cor

poration, for the purpose of maintaining and operating the Federal
properties at Muscle Shoals, Ala., "in the interest of the national
defense and for agricultural and industrial development," to improve
navigation and control flood waters of the Tennessee River and Mis

sissippi Basin.

6 Hearings before the Senate Committee on Agriculture and Forestry
on S. Res. 15, 71st Cong. (1932).

7 Supra note 5, at 58-72.
8 The line of argument was actually urged by the power director of

the Tennessee Valley Authority in suit by preferred stockholders of the
Alabama Power Co., to restrain alleged unconstitutional activities of the

Authority.
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Sec. 2-3 provides for the personnel set-up of the corporation.
There are three members of the board of directors appointed by the
President. Subordinate officials and employees are appointed by the

board.
Sec. k defines the powers and liabilities of the corporation. It

can sue and be sued, make contracts and by-laws, lease, purchase or

hold property, and exercise the right of eminent domain in the name

of the United States. It may acquire or condemn real property for

construction of dams, reservoirs, transmission lines and navigation
projects at any point on the Tennessee River system and construct

the same thereon.

Sec. 5 authorizes the board to buy surplus fertilizer needed in "the
Government's program of development" and for distribution of the
same to farmers at an "economic return." The board is authorized
to manufacture nitrogen "to improve and cheaper production of fer

tilizer," and to sell or donate the same. The board may build new

plants for this purpose, or experiment with the existing nitrate plant,
or merely maintain it "in stand-by condition" for national defense.
The Authority must manufacture and sell explosives at cost to the
Government upon proper requisition. The section also authorizes the

production, distribution, and sale of electric power as subsequently
specified.

Sec. 6, 7, 8 and 9 pertain to internal organization matters of the

Authority.
Sec. 10 authorizes the board to "sell the surplus power not

used in its operations and for the operation of locks and other
works generated by it to states, counties, municipalities, corporations,"
etc., and to enter into contracts for the same for terms not exceeding
20 years, giving preference to political and non-profit agencies. All
sales to private companies, however, are subject to cancellation on

5 years notice, in order to meet any demands of the favored class.

"In order to promote and encourage the fullest possible use of electric

light and power on farms within reasonable distance of any of its
transmission lines, the board in its discretion shall have power to

construct transmission lines to farms and small villages not otherwise

supplied with electricity at reasonable rates and to make such rules
and regulations governing such sale and distribution of such electric

power as in its judgment may seem just and reasonable." The board
is also "authorized and directed to make studies, experiments and de
terminations to promote the wider and better use of electric power for

agricultural and domestic use."

Sec. 11 declares it to be the policy of the government to distribute
and sell its "surplus power generated at Muscle Shoals" equitably
among the surrounding regions "at the lowest possible rates and in
such manner as to encourage increased domestic and rural use of

electricity."
Sec. 12 gives the board power to construct, lease, purchase or con

nect transmission lines as required in its power program and to

contract for the supply and power to political and non-profit agencies
under terms insuring non-discriminatory rates and service to ultimate
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consumers. The board is allowed to sell its "surplus" power (not
already allocated to public or non-profit agencies) to private profit
agencies only provided that the latter agrees to render service to ulti
mate consumers on terms to be fixed by the board.

Sec. 13 provides for the payment by the board of certain percent
ages of gross receipts from the sale of power to the states of Alabama
and Tennessee, presumably as compensation for taxpaying utility prop

erty that might be displaced by Federal power operations, although
the act does not say that such payment is in lieu of taxes�a point
which may give rise to considerable dispute if either state in the
future should be tempted to levy an additional tax on the Tennessee

Valley Authority property.
Sec. Ik directs valuation and accounting investigations of existing

and subsequently constructed property, while Sec. 15 permits the
board to issue "on the credit of the United States" bonds up to

$50,000,000 only for purposes of financing power activities of the

Authority. Sec. 16 authorizes completion of Muscle Shoals dam No. 2

by installing "additional power units." Sec. 17 authorizes the Secre

tary of War or Interior to construct the Cove Creek dam on the
Clinch River in Tennessee, to act as a reservoir dam so as to allow
the maximum of power to be developed at Dam No. 2 or lower dams
in the Tennessee.

Sec. 18 authorizes the right of eminent domain for condemnation
of property necessary for the Cove Creek dam "in the exercise of the

powers of national defense in aid of navigation and in the control of
flood waters of the Tennessee and Mississippi Rivers constituting
channels of interstate commerce."

Sec. 19 confers the privilege on the board to use any patents useful
or necessary for carrying out its work. .

Sec. 20 and 21 are routine provisions covering prior rights of the
Government in times of national emergency, statutory penalties, and
the power to make general surveys.

Sec. 23 says that the President shall recommend legislation from
time to time appropriate for carrying out the TVA program "in

conformity with said general purposes," which includes among other

things "the maximum generation of electric power consistent with flood
control and navigation."

The balance of the Act (Sec. 2U to 30) are more or less routine
provisions concerning procedure in condemnation proceedings arising
out of the Act, the disposition of TVA profits, and the usual

"saving," "repeal" and "appropriation" clauses.

So much for the Act itself and the history, motives, policy
and purpose behind its enactment. We are not concerned here
with the wisdom of the Tennessee Valley project from social
or economical viewpoints, but solely with its validity under
the Federal Constitution. To this end our subject naturally
divides itself into two parts, stated in question form as follows :

1. Was the enactment of the Tennessee Valley Authority
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Act of 1933 within the constitutional powers of Congress?
2. Assuming the constitutionality of the Act itself, are the

acts, policies and program so far followed by the Authority au

thorized under the terms of the Act, or do they transgress con

stitutional principles?

I.

Constitutionality of the TVA Act

In response to the first question above, it is necessary to re

call the fundamental precept of constitutional law announced

by Chief Justice Marshall in Martin v. Hunter's Lessee,9 "The
Government of the United States can claim no powers which
are not granted to it by the Constitution; and the powers ac

tually granted must be such as are expressly given or given by
necessary implication." This language and similar language
has been reported in very many court decisions. It is the funda
mental policy expressed in the Tenth Amendment to the Consti
tution.10 It is unnecessary to enumerate here all of the powers
granted to the Federal Government by the Constitution. It is
obvious that the Tennessee Valley Authority Act, if supported
at all, must rest upon the power of Congress (a) to regulate
interstate and foreign commerce, which would include the inci
dental power to improve navigation and provide for means of

protection against flooding and drouth, or (b) to operate or

dispose of property of the United States in such manner as to

prevent waste thereof, or (c) to provide for the national de
fense by maintaining facilities for the manufacture of Federal
munitions in times of emergency.

TVA Act Under the Commerce Clause

The unquestionable right of the Federal Government to

regulate interstate commerce does not of itself give the gov
ernment the right to engage therein. If that were true there
would be no limit to the extent to which the Federal Govern
ment would go into businesses now handled by private enter

prises. The butcher, baker and candlestick maker would all
have in the Federal Government a potential commercial com
petitor if, as and when Congress decided to set up Uncle Sam

9 1 Wheat. 304, 326 (1816).
10 See also Gibbons v. Ogden, 9 Wheat. 1, 198 (1824).
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in business. The only restriction would be that the business
would have to be "interstate commerce." Such a license was

obviously beyond the intent of the framers of the Constitution.
Reverting to the possibilities of the Tennessee Valley Act,

we find that in every decision in which the point has been

raised, it has been held that the United States has no constitu
tional power to engage in the electric power business, notwith
standing the fact that it may be interstate in character.11 The
same principle would, by analogy, probably hold true with re

spect to the Federal Government embarking in the fertilizer

business, although that precise point appears never to have been
submitted for judicial review.

Another angle that may well be considered in discussing
the possibilities of the Federal electric power operations under
the TVA Act is the fact that actual generation, which is the
major part played by the Federal Government in the TVA

power program, is not interstate commerce at all. Such was

the import of the rule laid down in Utah Power & Light Co. v.

Pfost,12 wherein it was held that generation of electric power,
as distinguished from transmission and distribution thereof, is
just as separable in determining the local or interstate charac
ter of the commerce therein, as the actual manufacture of other
commodities is legally distinguishable from the traffic therein.
This is true notwithstanding the fact that electricity is delivered
and consumed instantaneously with its production. If the Fed
eral Government, therefore, has no constitutional warrant to

engage in interstate power business as such, a fortiori, it has
no power under the Constitution to engage in purely local busi
ness as such.13 The manufacture of fertilizer would likewise
be distinguishable as a local business from the interstate distri
bution thereof.14

However, the problem is not solved so easily. We" may only
conclude from the foregoing discussion that the Federal Gov
ernment has no power to engage in the power business and fer
tilizer business as such. There still remains the most impor
tant question of whether power and fertilizer operations are

11 United States v. Chandler-Dunbar Co., 229 U. S. 53 (1913) ; Ford
& Sons. v. Little Falls Fibre Co., 280 U. S. 369 (1930) ; Alabama Power
Co. v. Gulf Power Co., 283 Fed. 606, 613 (M. D. Ala. 1922).

12 286 U. S. 165 (1932).
13Ashwander v. Tennessee Valley Authority, 8 F. Supp. 893 (N. D.

Ala. 1935).
"Hammer v. Dagenhart, 247 U. S. 251 (1918).
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not constitutionally warranted as an incident to its admitted

powers to improve navigation and flood control as an aid to
interstate commerce. If this be the basis urged it is difficult to
reconcile some of the provisions of the Act to the purpose in
tended. The language used throughout the Act stresses the
need for promoting wider and cheaper use of power and fer
tilizer. There is nothing said about promoting wider or cheaper
use of the navigation facilities of the Tennessee River. Indeed,
the language may be viewed as a definite negation of the theory
that the electric power to be sold by the TVA is to be purely
a surplus production over and above the actual needs of navi
gation and flood control operations�a surplus disposed of by
sale to the public only in order to avoid waste. Section 23, for
example, states that the "general purpose" of the Act includes
"the maximum generation of electric power consistent with
flood control and navigation."15 Interpreted liberally this
would indicate the desire of the Government to exploit all the
economically feasible water power of the Tennessee River unless
such extensive exploitation would actually impair navigation
or flood control. Could such a program reasonably be called
mere "surplus" incident to the necessities of navigation and
flood control facilities?

Section 5 authorizes the TVA to go into the open market
and buy up surplus fertilizer needed in "the Government's pro
gram of development."16 How could such action be considered
as mere disposal of surplus not needed in operation of navigation
and flood control facilities?

Section 10 states that "in order to promote and encourage
the fullest possible use of electric power . . . the board shall
have power to construct transmission lines to farms and small

villages." 17 How could such authority be exercised for distri
bution of mere surplus unless it were the intention of the Con

gress to have the TVA generate more and more "surplus" as re

quired by its promotion of increasing demand for it.
Section 17 authorizes the construction of Cove Creek Dam

"so as to allow the maximum of power" to be developed.18
Section 16 authorizes the construction of "additional power

units" at Muscle Shoals (Wilson) dam No. 2.19 There is no

15 Supra note 5, at 69.
16 Id. at 61.
17 Id. at 64.
18 Id. at 67.
�Id. at 67.
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authority given to construct navigation or flood control facili
ties anywhere in the Act. There is no statement relating to
the construction of such additional generating capacity to the
actual requirements of navigation or flood control. On the con

trary the locks in No. 2 dam are exempted from TVA control.
A further consideration of the language of the Act may give

rise to the conclusion that Congress intended the creation of
power operations independent of any requirement of naviga
tion or flood control, notwithstanding the frequent use of the
phrase "surplus power." The word "surplus" is defined as

"that which remains when use or need is satisfied ; excess ; over

plus." 20 The use of the word in the TVA Act might be con

strued as concerning any or all electric power capable of feas
ible exploitation from the waters of the Tennessee river after
the comparatively modest electric power needs of navigation
and flood control facilities have been fulfilled, but such an ex

treme liberal construction would, in effect, amount to authoriza
tion for the Federal Government to go into business of manu
facturing electricity without any relation to navigation or flood
control, or other legitimate governmental activities�a situa
tion concerning which, as has already been concluded above,
there is no constitutional warrant. A more reasonable inter
pretation of the phrase "surplus power," as used in the Act,
would be "that amount of power incidentally and necessarily de
veloped in the operation of a bona fide navigation or flood con

trol- project." Authority for such an interpretation could be
gathered from the United States Supreme Court's opinion in
Kaukauna Co. v. Green Bay Canal Co.,21 wherein it was said
that where "there is necessarily produced a surplus of water
which may properly be used for manufacturing purposes, there
is no sound reason why the state may not retain to itself the
power of controlling or disposing of such waters as an incident
of its right to make such improvement." Although this de
cision concerned the right of a state (Wisconsin) to dispose
commercially of a surplus water supply, it was later cited with
approval by the Supreme Court in United States v. Chandler-
Duribar Co.,22 which involved the right of the Federal Govern
ment to dispose of surplus electric power produced incidental
to the operation of a navigation project, the legality of which

2o Webster's New International Dictionary.
21142 U. S. 254 (1891).
22 Supra note 11.
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was not in question. Speaking of surplus power, the Court
stated :

"If the primary purpose is legitimate, we can see no sound objec
tion to leasing any excess of power over the needs of the Government."

It would follow from this limitation on the right of the Gov
ernment to dispose of surplus power produced incidental to
bona fide navigation and flood control operations that there
exists no right for the Federal Government to use its navigation
and flood control powers as a subterfuge to embark on a giant
commercial power program having little or no real relation
to the avowed purpose of the legislation.23

Disposition of Federal Property

Let us consider next the contention that the Act in its en

tirety is valid as an exercise of the right of Congress under the
Constitution 24 to dispose of property belonging to the United
States. There appears to be little record of judicial examina
tion of this point as applied to attempted use by Congress of
Federal property for purposes of commercial enterprise. While
this Section undoubtedly gives to Congress the right to dispose
of Federal property in the manner it sees fit,25 common sense

dictates that it gives no license to Congress to devote Federal

property to uses that would defeat the plain intent and pur

pose of the Tenth Amendment. To conclude otherwise would
be to hold that mere title to property gives the Federal Govern
ment power equal to that granted by a constitutional amend
ment. Under such reasoning, Congress could use any Federal

property to engage in any business enterprise to any extent.
Such a defense of otherwise unwarranted Federal acts needs
little serious consideration.

TVA Act Under the National Defense Clause

What has been said above concerning the necessity for rea
sonable relation of Federal power activities under the TVA
Act as an incidental surplus to navigation and flood control in

23 United State v. River Rouge Improvement Co., 269 U. S. 411 (1926) ;

Linder v. United States, 268 U. S. 5 (1925).
24 Art 4, Sec. 3.
25 United States v. Gratiot, 14 Pet. 526 (1840) .
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order to qualify as an exercise of constitutional Federal powers
under the commerce clause applies with equal force to the TVA
activities in the field of fertilizer production and distribution. It
also applies in a similar fashion to the contention that the whole
Tennessee Valley project is an incident to the maintenance and
development of Government properties which are required dur
ing times of war or other emergency in the interest of national
defense, but some discussion on this particular point is pertinent.

Obviously the only relation of the TVA project to national
defense would be in the manufacture of nitrates as a required
explosive for Federal munitions. Admittedly, however, the de
velopment of munitions and the maintenance of "standby fa
cilities" for the manufacture thereof in case of emergency would
be within the power of the Federal Government under Article
1, Section 9 of the Constitution. Admittedly, also, it would be
within the exclusive province of Congress to decide how much
munitions or capacity for the manufacture thereof would be re

quired for adequate national defense, just as it is within the ex

clusive power of Congress to determine how large an army or

navy might be required for the same purpose. However, when
we consider the comparatively inconsequential amount of elec
tric power necessary for the nitrate plants now located in the
Tennessee Valley, (assuming for sake of argument the validity
of the contention 26 that certain TVA facilities can be converted
to the production of nitrates within 30 days) the conclusion is
inescapable that there must be some limit of reasonableness im

posed by the courts on the extent of government industrial oper
ations for the avowed purpose of national defense. If there
were no limit, the Federal Government could engage in the
manufacture of electric power without let or hinderance

by merely claiming the prerogative of national defense. Fol
lowed to its logical conclusion, this argument would authorize
the Government to manufacture clothing, produce and pro
cess all kinds of foodstuffs, and in fact engage in any commer

cial enterprise to any extent it desired with the sole restriction
that the products of such venture might be useful in times of

emergency for the national defense. Such a contention becomes
all the more untenable when such ventures are undertaken dur

ing a period of peace, with no emergency threatening the na

tional security at all discernible.

26 Contention of TVA Counsel during argument in Ashwander v. Ten
nessee Valley Authority, supra note 13, as reported in the Washington
(D. C.) Daily News, February 18, 1935.
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The whole question of the right of the Federal Government
to develop electric power as an incident to national defense
measures boils down to a repetition of the fundamental consti
tutional principle that there must be a reasonable relation be
tween the Federal purposes averred and the action actually au

thorized. If the power and fertilizer activities authorized by
the TVA Act embrace only the economical disposition of a sur

plus developed incidental to the maintenance of facilities rea

sonably related to the need of national defense, the Act itself
does not transgress constitutional limitations.

The last sentence of the foregoing paragraph may also
serve as a summary of our conclusions, so far, concerning the
validity of the TVA Act with respect to the commerce clause
of the Constitution (navigation and flood control) . What then
will be the likely attitude of the highest Court if, as, and when
the constitutionality of the Act is challenged in a proper justi
ciable issue before it? There is, in the opinion of this writer,
a fair chance that the Court will take a very realistic view of
the various provisions of the Act already stated above and con

clude, reasonably enough, that whatever government counsel
may say about navigation, flood control, national defense, and
"surplus," the real interest of Congress in passing the Act was
to set the United States up in the power business� perhaps as

a good example (or "yardstick") for the private power indus
try in this country�but, nevertheless, as a commercial enter
prise without substantial relation to the exercise of valid con

stitutional Federal powers. In a word, the Court may take the
view that the real purpose of the TVA Act is not the regula
tion or promotion of interstate commerce, but the use of that
power as a guise for Federal electric operations. The Court
has on previous occasions refused to follow credulously the per
functory recital, in a Federal statute, of a constitutional pur
pose and ignore what is an evident fact that quite a different
end is sought to be accomplished.27

On the other hand, it is (still the personal opinion of this

writer) more likely that the Court will follow the traditional
presumption favoring constitutionality of legislative enactments
and assume that Congress intended that the TVA Act should
involve the economical distribution of surplus commodities pro
duced incident to the exercise of a legitimate Federal purpose.
In this event it may prove necessary for the Court to strike

27 Adair v. United States, 208 U. S. 161 (1908).
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down some provisions of the Ad;�such as Section 5, authoriz
ing the purchase of surplus fertilizer by the TVA 28 although
leaving the remainder of the Act validated. It is far more

likely that the Court, in any constitutional issue that may arise
before it, will restrict itself to a determination of the validity
of the actions of the TVA pursuant to the Act. Judicial con

sideration of these actions would also follow if the Act as a

whole were sustained, in order to decide whether the TVA was

restricting itself to dispostion of mere "surplus" or invading
other fields.

II.

The Legality of Activities of TVA

Coming to the second part of our analysis, some examina
tion of the actual program of the TVA is required before pass
ing upon the legality of TVA activities. Strictly speaking,
such activities may be invalid for either one of two reasons:

(1) because they are not authorized by the TVA Act, or (2) be
cause although capable of being interpreted as authorized by
the Act, they nevertheless violate constitutional limitations of
the Federal Government. For convenience, however, both the

statutory and constitutional tests will be considered together
in the following discussion about the performance of acts which

might be invalid for either reason. On this point, Federal Dis
trict Judge Grubb, in refusing to dismiss a suit by preferred
stockholders of a utility corporation to restrain the sale of the

corporation's property to the TVA, stated : 29

"Even if the Act of Congress itself does not infringe the Con

stitution, if the management of the Authority is mistakenly construing
and administering the Act, by engaging under color of, but in excess

of its terms, in an enterprise which is not authorized by the Act, and
which the Congress would not be authorized to enact, such administra
tive action should be enjoined as ultra vires of the corporation."

That the creation of the TVA was in large part the result
of the personal convictions of President Roosevelt is a fact
of common knowledge. Speaking at Montgomery, Ala., while
still President-elect, he stated : 30

28 Supra note 5, at 61.
2� Ashwander v. Tennessee "Valley Authority, supra note 13.
30 New York Times. January 22, 1933.
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"I visioned two things. First, putting Muscle Shoals to work.

Second, the making of Muscle Shoals a part of an even greater de

velopment ... by tying industry, agriculture, forestry, and flood con

trol in one great development and so afford a better place for millions
yet unborn."

The preamble of the TVA Act 31 outlines the general pur
pose of the plan. Let us see what has been done and what
will be done in more detail. When the TVA took possession
of the government property at Muscle Shoals on July 1, 1933,
the Federal Government had an original war-time investment
in Wilson Dam and the other properties of $150,000,000. Charg
ing off depreciation, obsolescense, and making allocations to
other purposes, the TVA proceeded to write down the invest
ment, in so far as it is applicable to power purposes, to $20,-
000,000 present fair value. Since then construction work has
been started on the Norris Dam on the Clinch River near Knox-
ville, Tenn., and on the Wheeler Dam on the Tennessee a few
miles southeast of Wilson Dam. The estimated cost of Norris
is $34,000,000, and of wheeler is $38,000,000. The TVA
has already planned but not yet started construction on Pick
wick and Aurora Dams on the lower reaches of the Tennes

see, the former to cost $39,000,000 and the latter to cost $42,-
000,000. Also presently contemplated in the TVA program are

Hiawasse Dam and French Broad, for which no cost estimates
have yet been made public.

Chairman A. E. Morgan of the TVA, testifying before the
Senate Appropriations Committee, estimated that the entire

project would cost $310,000,000 in 5 years, not including the in
vestment already made in the Muscle Shoals property. No
official allocation has been made of this total figure to power

purposes. At a conference in Chicago, December 26, 1934, D.
E. Lilienthal, power director of the TVA, is reported to have
admitted that the TVA officials are at a loss to determine the

proper method of allocation of cost between power and other
factors.

One private observer 32 estimates that $253,000,000 or ap

proximately 82 per cent of Chairman Morgan's figure is "appli
cable to power." While this estimate is probably excessive by

31 Supra note 5, at 58.
32 Survey of the Electric Power Program of the United States Govern

ment as of October 1934. Published by P. U. R. Executive Information

Service, Washington, D. C.
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reason of the fact that it allocates the entire cost of the four
new dams to power, there is little doubt that at least the greater
part of the TVA expenditures must ultimately be allocated to

power. In other words the greater part of the TVA construc
tion is for the express purpose of developing more power. The

primary purpose of the construction of Norris Dam which seems

to be to develop water power, not only at its location at Cove
Creek, but to increase the output at Wilson Dam which cannot
be profitably operated at present for electric production by
reason of the great fluctuation in the flow of the river. With
Norris Dam acting as a reservoir, the primary power capacity
of Wilson will range between 150,000 and 200,000 kilowats in
stead of dwindling to 25,000 as it now does during dry periods.

The Norris Dam is situated on a non-navigable tributary
of the Tennessee River, but that fact alone probably would not
be held a constitutional barrier to the authority of the Govern
ment to construct facilities thereon for a legitimate Govern
ment purpose under the doctrine laid down in Arizona v. Cali

fornia.33 Whether the Norris Dam does serve a legitimate
government purpose at all, or whether its scope, cost, and op
eration is all out of proportion to the legitimate Government

purpose, which is claimed, is a serious question of fact which
the courts may be called upon to decide in passing upon the
validity of TVA activities. Opposing private interests34 have
claimed that Norris Dam serves no useful navigation or flood
control purpose at Wilson Dam. It has been contended that
the use of reservoirs for flood control conflicts with the use

of reservoirs for water power development, since the former
use requires empty reservoirs during dry seasons in anticipa
tion of flood waters while the latter use requires the reservoir
to be kept full to insure constancy of power production. It
has been noted that the Act (Section 17) 35 in providing for the
Norris Dam construction at Cove Creek (incidentally the only
dam construction specifically provided for in the Act) concerns

itself principally with power production facilities ; but it makes

absolutely no provision for navigation or flood control requir-
ments, notwithstanding the recital at the conclusion of Section

33 283 U. S. 423 (1931) ; See also United States v. Griffin, 58 Fed. (2d)
674 (W. D. Va. 1932).

34 Opinion of James M. Beck and Newton D. Baker rendered to Mr.
Thomas N. McCarter, President of the Edison Electric Institute. October
25, 1934.

35 Supra note 5.
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18 36 that the Cove Creek Dam. and its incidents when com

pleted shall be turned over to the TVA "for use and opera
tion in connection with the general Tennessee Valley project
and to promote flood control and navigation in the Tennessee
River." Section 17, in authorizing the construction of the dam,
"together with a transmission line from Muscle Shoals," di
rects that it be constructed "according to the latest and most

approved designs, including power house and hydroelectric in
stallations and equipment for the generation of power, in order
that the waters of the said Clinch River may be impounded
and stored above said dam for the purpose of increasing and

regulating the flow of the Clinch River and the Tennessee
River below, so that the maximum amount of primary power

may be developed at Dam Numbered 2 (Wilson) and at any
and all other dams below the said Cove Creek Dam." (Italics
supplied.)

Probably the Federal Government in any suit to contest
the constitutional purpose of the Cove Creek Dam construction
will be able to show some tangible results on navigation or

flood control, notwithstanding the denials of such benefits by
opponents of the Act. However, serious question is almost
certain to arise as to the reasonable relationship between the
vast extent of these and other construction projects of the
TVA and the legitimate purposes of flood water, navigation,
and national defense which will be urged in defense of the
Act. To put the problem in a simple form with round figures,
let us assume that a dam on the Clinch River at Cove Creek,
when restricted to requirements of flood control and naviga
tion aid, would meet all those requirements for a cost of $10,-
000,000 (a purely argumentative figure). Such a project
would be clearly warranted under the Constitution.37 Let
us say that by spending $5,000,000 more, the Federal Govern
ment could install in the dam turbines capable of generating
power from the impounded water that would otherwise go to
waste and dispose of such power at a profit, thereby compen
sating, in part at least, the taxpayers for the cost of the entire
project. Such an additional investment would also probably
be warranted as well as the power operations incidental there
to. 38 But would the TVA assuming to act in the interest of

36 Id. at 67.
37 Bedford v. United States, 192 U. S. 217 (1904) .

38 United States v. Chandler-Dunbar Co., supra note 11.
In Splauding v. Lowell, 23 Pick. 71, 80 (Mass. 1839) it was held that
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navigation and flood control, spend $34,000,000 (estimated
cost) for Norris Dam so as to provide a huge power project
under the guise of flood control, or aid to navigation, even

though the "surplus" generated by such a huge project would
result even in a greater compensation to the taxpayers by rea

son of the commercial possibilities of the power produced? This
is exceedingly doubtful, but, as already pointed out, it is a

question of fact which the courts must decide and in such a

decision we may expect a liberal view in favor of government
acts.39 The same test applies with equal force to the other
construction and operating activities of the TVA with respect
to power as well as fertilizer production.

Collateral TVA Activities

But there are other activities in which the TVA has in

dulged under color of the Act which do not appear to be as

closely reconcilable with legitimate governmental purposes as

the power construction program and the operation thereof.
These may be roughly divided under three headings: (1) elec
tric power promotional activities; (2) industrial and agricul
tural rehabilitation of the valley area; (3) social rehabilita
tion of the valley population. Some general idea of the scope
of the entire project may be gained from the following passage
of testimony of Dr. A. E. Morgan, chairman of the TVA before

the Senate Subcommittee on Appropriations:

"Senator Dickinson: 'Well now, in connection with these dams, the
entire purpose is the production of electrical energy?'

"Dr. Morgan: 'That is the major purpose. The purpose of the

Tennessee Valley Authority Act ... is to try to encourage and organ

ize an orderly economic and social development in that region in place
of the past haphazard development.'

"Senator Dickinson: 'Then according to your theory, it is your

expectation that you will be able to pay back into the 'Treasury the

capital investment that the government is now making in this project.'

where a city had built a two story house for purposes of a municipal
market which actually required only the lower story, the appropriation
of the upper story to other subordinate purposes was not such an excess of

authority as to render the erection of the building illegal. However, Chief
Justice Shaw, giving the opinion of the court went on to say : "If this had

been a colorable act, under the pretense of exercising a legal power look

ing to other and distinct objects beyond the scope of the principle one, it

might be treated as an abuse of power and a nullity."
39 United States v. Eiver Eouge Improvement Co., supra note 23 ; Buck

ingham v. Smith, 10 Ohio 288 (1840) ; Fox v. Cincinnati, 104 U. S. 783 (1881).
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"Dr. Morgan: 'Yes.'
"Senator Dickinson: 'And that is going to be done out of the sale

of electrical energy?'
"Dr. Morgan: 'Yes.'"

Concerning its ambitious plans for promoting power con

sumption in the Tennessee Valley area, it must be conceded at
the outset that, assuming the Federal Government's proper
possession of surplus electric power developed in the exercise
of its constitutional powers, there is little doubt that it could
dispose of the same in any reasonable manner calculated by
Congress to suit the general welfare.40 By that is meant that
it could sell the power in such a way as to produce the

greatest profit for the corresponding benefit of the Federal

taxpayer; or it could sell the power at low rates, below cost,
or even give it away if Congress felt that such a disposal was
in the public interest.41 It would also seem to follow that the
Government also could adopt policies designed to promote the
use of electric power in order to dispose effectively and com

pletely of such surplus supply. Some question arises, however,
as to whether some of the activities of the TVA in promoting
the use and sale of power do not overreach these limitations.

First of all, there is the TVA policy of stimulating public
ownership. This is not expressly authorized by the Act, al
though throughout the statute there appears the intent of Con
gress to favor and prefer distribution of electric power to pub
licly operated distributors. However, the fact remains that
members of the Authority have from time to time urged the ad

vantages of public ownership.42 It is difficult to reconcile any
such activity of the Federal Government with its constitutional

powers to aid navigation or flood control. It is difficult to
reconcile such activity with the admitted right of the Federal
Government to dispose of its own surplus property, once

validly acquired, in any way deemed to be in the public inter
est for the reason that the decision of whether public owner

ship or private ownership should exist is a question of local

policy for the state to decide.43 Similar objection might be

40 Ruddy v. Rossi, 248 U. S. 104 (1918).
41 United States v. Gratiot, supra note 25.
42 The Chattanooga (Tenn.) Times, February 7, 1935, lists more than

120 speeches made by T. V. A. and E. H. F. A. officials between July 7,
1933 to July 31, 1934, including a description of the occasions of their

public appearances and the dates on which they spoke.
43 Powell v. Pennsylvania, 127 U. S. 678 (1887).
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raised to the policy of favoring domestic as against industrial
interests. It has usually been thought a matter for the sov

ereign state to determine whether it wants to be industrialized
or socialized. TVA activity along these lines might be held an

invasion of state powers if it were not for the practical consid
eration that the legislature of every state in which TVA oper
ates appears, at this writing, to favor its policies heartily and
seems ready to pass any reasonable enabling legislation that
TVA might desire in pursuit of the latter's program.

Of more importance is the TVA policy of regulating re

tail rates to be charged by public or private distributing
agencies which purchase TVA current. Chairman A. E.
Morgan has admitted that the electric rate technique of the
TVA is more than mere rate regulation for the benefit of
ultimate consumers of TVA power alone; it is an experi
mental attempt to popularize the use of electricity by the sale
of cheap power and to provide a rate criterion, or so-called
"yardstick," with which to compare electric rates charged
throughout the United States, as well as to allow the people
to compare the relative advantages of private and public owner

ship.44 The theory of the experiment is that lower rates will
increase per customer as well as new customer consumption to
such an extent that it will in the end be economically profitable
and show the way for similar arrangements throughout the

country. Anticipating the success of this plan (which neces

sarily assumes a tremendous future increase in customer usage
in the valley area) the two dams now nearing completion will
add to the surplus power generating capacity now available
which is admitted to be in excess of existing demand for elec

tricity.
Commendable as this plan may be in spreading the wonder

ful benefits of electric power at cheap rates to multitudes who
could not otherwise enjoy this great boon to humanity, it is
obvious that this type of activity has little or no relation to the

power of the Federal Government to aid or regulate commerce

through the improvement of navigation or flood control; nor

to the power of the Government to provide for an adequate na

tional defense. Aside from that objection there arises the very

important question of whether this rate regulation does not

definitely invade the jurisdiction of the state to fix rates charged

44 The TVA Ideals and Program (1934) 23 Nat. Mun. Rev. 576.
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therein. That the state does have the sovereign power to regu
late the reasonableness of all rates charged for utility service
within its borders is too well established for further discus
sion.45 The question arises as to whether the Federal Govern
ment, acting through the TVA, can insist that its wholesale
purchasers of current charge rates at variance with orders of

public service commisssion in the states where such purchasers
may be operating as public utilities. Another question arises,
in a slightly different way, as to whether the TVA itself is
subject to regulation of a state commission, where the TVA
sets up itself to furnish local utility service. Both the Ala
bama and Tennessee commissions reserved the right to exer

cise jurisdiction over the TVA in recent deals connected
with attempted transfer of utility distributing property.46
However, subsequent action of the legislatures of Alabama and
Tennessee, respectively, in removing the TVA from any pos
sible jurisdictional control, has rendered both these questions
moot in these two states�for the time being, at least, yet the
mere failure of the states to exercise regulation over local oper
ations of the TVA does not entirely dissolve the question of
the constitutional power of the TVA to operate in such
manner. This problem is stated so succinctly by Federal
Judge Grubb in Ashwander v. Tennessee Valley Authority, that
a passage of the opinion is reproduced.47

"Under our dual system of government, the United States, in the
exercise of its constitutional powers, even within the confines of one

of the States, has paramount power over the State. In matters of
internal concern not affecting any constitutional power of the National

Government, the State, under the reservation contained in the Tenth

Amendment, has exclusive authority. If the Tennessee Valley Au

thority, within this State, is engaging in a proprietary adventure,
unrelated to any power conferred upon it or on its principal by the

Constitution, then it is doing an unauthorized thing. Engaging in
the business of producing and selling electric power, as a utility, it
would become subject to State regulation, and likely be in competition
with private utilities, or with the State or its municipalities, while so

engaged. It is contrary to the genius of our dual government, that
the National Government should do business, in a proprietary capacity,
of an internal nature, and not related to a constitutional power, within
the limits of a State, and occupy extensive areas of territory therein

45Munn v. Illinois, 94 U. S. 113 (1876).
46 Re Alabama Power Co., 4. P. U. R. (N. S.) 233 (Ala. 1934) ; Re

Tennessee Power Co., 2 P. U. R. (N. S.) 4 (Tenn. 1934).
47 Supra note 13.
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for that purpose. It would be fraught with possibilities of collision
between such governments and individuals. The Tennessee Valley
Authority, if the averments of the bill are sustained, is engaged in

producing and selling electric power in Alabama, in an enterprise
having no substantial relation to the improvements of navigation or

any constitutional power, on an elaborate scale, building dams designed
for maximum electric power production to increase surplus power;

fixing rates and terms in displacement of State functions, with the
declared purpose of increasing the magnitude of the enterprise in the
future. This is not a plan involving only the disposing of surplus
electric power necessarily created in the improvement of navigation
of the Tennessee River."

The Alabama Public Service Commission in Re Alabama
Power Co.,48 had assumed apparently that the TVA, acting
for the Federal Government, could engage, in a proprietary
capacity, in local utility business and that as such it would be

subject to state regulation, just as property of a state used in
a proprietary capacity would be subject to governmental taxa
tion.49 While the commission rightly discerns that local utility
operations would be inherently of a proprietary character, it
is more probable, as suggested by Judge Grubb, such operations
are, for that very reason, beyond the constitutional powers of
the Federal Government as limited by the Tenth Amendment.
The Constitution simply does not give the Federal Government
any right to function in a proprietary capacity independent of
another duly authorized governmental function.49 (a) One recent

legal commentator,50 seeking to sustain the exemption of
TVA local operations from both state regulation and state

taxation, suggested that the difference between a political
body's functions in a proprietary capacity and its function in a

governmental capacity is applicable only for purposes of limit
ing immunity from regulation. Such a distinction, however,
seems to be illusory as will be found by examination of numer
ous cases in which the proprietary character of various func
tions of political bodies has been made the basis for the exer

cise of regulatory powers.51

48 Supra note 46.
49 South Carolina v. United States, 199 U. S. 437 (1905) .

49�0 Alabama v. United States, 38 F. (2d) 897 (Ct. CI. 1930).
50 State Taxation and Regulation of the- Tennessee Valley Authority

(1934) 44 Yale L. J. 326.
si Speas v. Kaukana, 329 Mo. 184, 44 S. W. (2d) 108 (1931) ; Diedrich

v. Kaukana, P. U. R. 1929C 612 (Wis.) ; Chrysler Light & Power Co. v.

Belfield, 58 N. D. 33, 224 N. W. 871 (1929) ; Holmes v. Fayetteville, 197
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Before leaving TVA electric power operations, some men

tion might be made of the Electric Home and Farm Authority,
commonly known as the E. H. F. A. This Delaware corpor
ation was formed, not under the authority of the TVA, but
by Presidential order, presumably in the exercise of powers
granted to the chief executive in the National Industrial Re
covery Act.52 However, it has an interlocking directorate with
the TVA and its activities, although not limited to any particu
lar location by its charter, have been dominated by and largely
identified with the TVA program. Its charter authorized
the E. H. F. A. to manufacture or finance the sale of electrical
appliances so as to promote the cheaper use and wider distri
bution thereof. Its charter also gave it "power and functions
of a mortgage loan company." The Presidential order estab
lishing it authorized the grant to the E. H. F. A. of $1,000,000 .

out of the Public Works appropriation of 1933. Shortly there
after the E. H. F. A. borrowed $10,000,000 from the Recon
struction Finance Corporation in the exercise of its power as

a mortgage loan company.
Since that time E. H. F. A. has, acting in cooperation with

the TVA, under threat of engaging in the manufacture of
electric appliances itself, obtained an agreement from private
electric manufacturers to produce cheap appliances to be ap
proved by the E. H. F. A. After qualifying to do business in
the various Valley States, E. H. F. A. selected various local
retailers to sell these appliances to the public upon installment
sales agreements, to be discounted by E. H. F. A. For reasons

already discussed, it would seem that -any attempt on the part
of E. H. F. A. to engage in actual manufacture of electric ap
pliances would violate the Tenth Amendment. There might
also be some question as to whether the local financing activi
ties of the E. H. F. A. could also be sustained under the alleged
purposes of the National Industrial Recovery Act. It must be
remembered that although the Recovery Act itself was in the
nature of emergency legislation, the E. H. F. A.- is a per
manent institution under the terms of its corporate charter.
Nevertheless, it must also be noted that Congress has the right

N. C. 740, 150 S. E. 624 (1929) ; Public Service Commission v. Kirkwood,
319 Mo. 562, 4 S. W. (2d) 773 (1928) ; New York & Q. Electric L. & P.
Co. v. New York, 224 N. Y. Supp. 564 (1927) ; Cook v. Beatrice, 114 Neb.

305, 207 N. W. 518 (1926) ; Charleston v. Public Service Commission, 86
W. Va. 536, 103 S. E. 673 (1920).

52 48 Stat. 195 (1933), 15 U. S. C. A. � 701 (1934).
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not only to regulate but to foster and promote interstate com

merce.53 Mere promotion of the sale and distribution of elec
tric appliances might well fall under this heading; but the en

gaging in commerce itself by the Government even for the
alleged purpose of "aiding" it is not necessarily authorized
thereby.

Concerning the activities of the TVA in planning the
industrial and agricultural development of the area, let us again
refer to the testimony of Chairman Morgan before the Senate

Appropriations Committee. From this testimony we learn that
TVA is planning to organize cooperatives for prduction of
ceramics, seed potatoes, phosphates, Swedish iron, laundry
starch, split shingles, and other small industries. Many of these
products are now largely imported and it is planned, therefore,
to produce them locally with- domestic labor and materials.
Dr. Paul J. Raver, Director of the Rate Research Section of the
Illinois Commerce Commission, makes the following general
comment on the plan : 54

"Decentralization of industry is planned as a result of cheap
power. Local industry, such as handicrafts, will be fostered. One

phase of the entire project appears to be an attempt to materialize
the dreams of Franklin D. Roosevelt, who for years has witnessed
the soil erosion in this area, the. apparent backward development of
a region that is rich in resources. . . . After surveying considerable
material on the subject, it appears that although the Tennessee valley
project had as its expressed original objectives the general improve
ment and development of the inhabitants and the resources of the

region, electric power development has become one of the principal
functions, first, because cheap power is necessary in order to accom

plish the physical work involved, and second, as a method of financing
the cost of the dams."

While this attempt to balance the agricultural and indus
trial development of the state is unquestionably commendable,
constitutional warrant for such activity by the Federal Govern
ment seems quite lacking. The proposition appears to be barren
of pertinent legal precedent, unless one uses generally applic
able cases involving any attempt of the Federal Government
to legislate on social or industrial matters of internal state con

cern, such as Hammer v. Dagenhart,55 in which a congressional

53 Texas & N. O. Ry. Co. v. Ry. Clubs, 281 U. S. 548 (1930).
54 The Federal Power Program (Research Bulletin No. 8) Illinois

Commerce Commission.
55 Supra note 14. Also Adair v. United States, supra note 27.
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attempt to outlaw child labor employed within states by deny
ing rights of interstate traffic to goods made from such labor

was held invalid.
The thought naturally arises; why should the United States

undertake to dictate whether industry should be centralized
or decentralized in any particular state? By what right does
the Federal Government undertake to start a back-to-the-farm
movement in a particular state without consulting the wishes
of the people of that state as to whether they want a back-to-
the-farm movement started in their midst? There may be just
ground for the argument that such a policy is best for these

people in the valley area regardless of their wishes. But is
that not paternalistic dictatorship? As a practical matter, the
population of the Tennessee Valley would probably, if given
an opportunity to express their will on the TVA policies,
approve the policies without reservation or hesitation. How

ever, the consequences of such a broad program are not re
stricted to the valley area. They will in time necessarily affect
other regions�perhaps adversely. Already the chamber of
Commerce of Ohio has protested 56 against the alleged efforts
of TVA representatives to induce industry to migrate from

eastern and northern cities into the Tennessee Valley area,

using cheap power and lower local labor rates as a lure. We

may well expect that other industrial sections will express in

creasing resentment if the TVA program results in any
wholesale exodus of industries into the land of cheap electric

power.

Finally we come to the TVA social activities. Chairman
man Morgan of the TVA is reported by a recent writer 57 to

have stated:

"We are building this dam to help the well-being of the people
of this region. Why not make the process of building the dam a part
of the process of improving economic and social conditions?"

The writer goes on to tell how Dr. Morgan picked out a

half-dozen able inhabitants to act as scouts in gathering "po
tential young leaders" throughout the valley region. As a

result, 38,000 selected young men took a "common sense" ex

amination from which 2,000, or the "cream of the crop," were

56 Columbus (Ohio) Evening Dispatch. February 12, 1935.
57 Beverly Smith, Our 280,000,000 Gamble (Jan. 1935) AMERICAN

Magazine.
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selected to work on the dams. To spread employment Dr.

Morgan works these men only 5*/2 hours a day in four shifts.

This leaves the men with a great deal of spare time on their

hands, so Dr. Morgan installed training courses in practical
farming, in dairying, in poultry raising, in mechanics, tool re
pair, electricity, automotive repair, etc. It is even reported
that cultural education of the more liberal sort may be spon
sored. So far this activity has been apparently confined to

TVA workers, but if statements of Administration officials
are to be credited, the educational activities of the TVA may
be extended. If, as, and when such developments occur there

may arise serious doubt about the constitutionality of the power
of the Federal Government to engage in social reconstruction
of the inhabitants of local areas. As Federal Judge Grubb
stated in Ashwander v. Tennessee Valley Authority : 58

"A plan for the development of the Tennessee River Valley, as

as social experiment, is in no sense related to the improvement of

navigation of the Tennessee River, or to the national defense, or to

the regulation of Government-owned lands, and the production and

sale of electrical power in aid of such development and experiment,
would not be incidental or related to the exercise of any of the con

stitutional powers named.
"The scope of the project of the Tennessee Valley Authority, as

outlined by its directors, and as it is being administered by it, forbids
the idea that its purpose in dealing with electric power is for the

salvaging of a surplus to prevent its waste. On the contrary, its
disclosed purpose is to furnish an example of Government operation
of electric power production in the interest of public operation and

ownership of such utilities, and also to furnish physical aid to a social

experiment being conducted by the Authority in the Tennessee River
Valley, for the improvement of the race. The official declarations of
the directors can be read only with this result. They show that the

project is not limited to the improvement of river navigation, to the
national defense, or to the proprietary interest of the Government in
its own lands, but is infinitely wider in scope, being intended to create
an ideal community, as a social experiment, and to give it aid by
supplying cheap electric power, produced by it, for that purpose."

Since rendering the foregoing opinion, Judge Grubb later,
on February 22, 1935,59 granted a permanent injunction re

straining the TVA from carrying out the purchase of local
electric distribution properties in Northern Alabama on grounds1
that proprietary operation of the Federal Government would

58 Supra note 13.
59 Full text reported in New York Times, February 23, 1935.
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be an unconstitutional act. The decision also restrained the

Public Works Administration from aiding the TVA in

carrying out its illegal program by lending Federal funds to

municpalities in the valley area to finance the construction

of their own distribution plants to use TVA electric power.

The decision, casting as it does a grave shadow of doubt upon
the constitutionality of the vital aspects of the TVA pro

gram, was reported (at the time of the writing of this article)
as likely to be appealed by the Federal Government promptly
to the United States Supreme Court for early adjudication of

the important issues involved.

A Suggested Remedy

It seems to the writer of this article that the problem of
the validity of the TVA project is only one aspect of the
much larger problem of conservation of national resources.

That many of the things sought to be accomplished by the
TVA act should and must be done ultimately in the interest
of continued national welfare appears obvious. The menace

of recurrent and devastating dust storms in the Middle West,
the annual toll of flood damage, is a problem which compels
national attention. Flood control and reforestation to prevent
erosion and to check the exploitation of our timber reserves

must be accomplished sooner or later. As a fact finding com

mittee of the Public Works Administration recently reported
about the entire Mississippi Valley, "the very land is dying�
measured by man's brief generations it is losing forever its
ability to produce food." There is yet abundant hope of check
ing the damage. Our land need not go the way of the "valley
of the Nile, the valleys of the Tigris and Euphrates, where
sands have drifted into old irrigation ditches and the sites of
opulent gardens." It need not go the way of the "stripped
valley of China." 60

Hand in hand, so to speak, with this crying need for na

tional planning for the conservation of the land is the need
for the conservation of our national resources, particularly
those capable of being transformed into electric energy�the
most fluid and usable form of energy yet known to man. The

60 Report of the Mississippi Valley Committee of the Public Works
Administration. Washington, D. C. October 1, 1934.
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National Resources Board 61 has pointed out that our country-
abounds in the four most practical sources of electric energy�

water power, coal, natural gas, and oil. From the long range

point of view, it was stated, the desirability of conserving nat

ural resources makes the full utilization of all available water

power seem highly desirable, since every unit of coal, gas, or

oil burned is so much deducted from irreplacable supplies,
while water power is a self-replenishing resource. Secretary
of Interior Harold L. Ickes has recently 62 given a most pessi
mistic picture of the tragic waste now going on in the com

mercial exploitation of oil and natural gas�a picture that
should challenge the serious consideration of every thoughtful
citizen. He tells us that at the present rate of exploitation, the
known sources of cheap oil supply are sufficient only for a ten
to fifteen year term. Enough natural gas is wasted (literally
wasted�blown off into the air) in the state of Texas every
ten minutes to meet the gas needs of the average gas consumer

for a hundred years.63
Of course it will be a delicate and difficult question to de

cide just to what extent the existing generation is entitled to

exploit these natural resources, and to what extent the exist

ing generation is obligated to assume the financial burden of
conservation for future generations. It seems obvious, how
ever, that some plan to conserve natural resources must be inau
gurated. The Federal Government seems to be the logical re
pository for such powers. Why then beat around the bush any
longer? Surely the framers of the Constitution never intended
that historic document to stand in the way of our remedying
the depletion of national resources. It is up to Congress, in
the opinion of this writer, to tackle the question honestly and
completely by proposing to the states an amendment to the
Constitution that would give to the Federal Government ade
quate powers to conserve the land as well as the natural re
sources. Perhaps as an alternative, group action by the states
themselves might be preferred, but in any event it seems that
the time is at hand for the Federal Government to cease the
subterfuge of covering up what everyone knows perfectly well

61 National Resources Board, A Report on National Planning and
Public Works (U. S. Government Printing Office, 1934).

62 Saturday Evening Post, February 2, 1935.
63 "Texas Awakes to Wanton Gas Waste," Texas Weekly Magazine,

December 15, 1934.



CONSTITUTIONALITY OF TENNESSEE VALLEY PROJECT 417

are out-and-out power projects by attempts to disguise them
as incidents to the navigation or national defense powers of

Congress. The TVA officials have been outspoken about
their real aims and purposes apparently in every other place
but in the court room. How can the courts be so blind as to

accept, as an exercise of admitted congressional powers, a pro

gram that is known universally as an electric power project?
Just for "something to shoot at"�the writer proposes here

with a tentative form of a constitutional amendment that, if
ratified, would place all.Federal Government plans, such as the

TVA, on a sound constitutional basis :

Congress shall have the power to protect, conserve and regulate
the exploitation of all natural resources inherent in all lands and
waters of the United States and territory subject to the jurisdiction
thereof. In the exercise of such power the Federal Government may

acquire, regulate, operate or dispose of lands, waters, and other prop
erties and property rights in whatever manner may be necessary for

the carrying out of the purpose of this Amendment.

Doubtless there are many flaws to be found in the fore

going proposal. Admittedly it is very broad in scope ; it would,
for example, give Congress power over minerals as well as

coal, oil, gas and water power. It would require considerable

congressional restraint to refrain from socializing so many

industries as to create a de facto socialistic state. But that is

the very point of the proposal�to promote discussion from

which may emerge some definitely crystallized national policy.
Then the people would have opportunity to vote on the matter

instead of having such Federal projects as the TVA "slipped
over" under the guise of exercise of existing constitutional

powers which in fact have little if anything to do with the real

purpose of such projects.
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GOOD FAITH" IN THE INITIATION OF PROCEEDINGS

UNDER SECTION 77B OF THE BANKRUPTCY ACT f

HE extent to which the reorganization procedure prescribed
�*� by Section 77B of the Bankruptcy Act has been utilized

by corporations and their creditors in the comparatively short

period of time which has elapsed since its enactment offers
ample evidence that the Section is satisfying a long felt need.
But unanimity of opinion as to the desirability of granting the
relief afforded by Section 77B to a particular corporation does
not always exist. The court, the debtor, some of its creditors,
or some of its stockholders, may believe that reorganization
under Section 77B is unnecessary, or that it will prove futile,
or that it will result in some special advantage to a select group.
Sometimes it is believed that the decision to file a petition is
motivated by a desire to relieve the corporation from some

temporary difficulty rather than the desire to effect a reorgani
zation.

Whatever the basis of the opposition, it has most frequently
been expressed in an attack upon the "good faith" of the cor

poration or of the creditors who have filed the petition. These
attacks are founded on the requirement of Section 77B that
a petition or answer initiating the proceedings may not be ap

proved as properly filed unless the judge is "satisfied" that the
petition or answer has been filed in "good faith"�a require
ment which must be met even if there is no active opposition to
the approval of the petition.1

t The substance of the present article will constitute part of a forth

coming book on Corporate Reorganizations.
* Professor of the Law of Corporate Reorganizations at New York

University School of Law; Adviser, Restatement of the Law of Business

Associations, American Law Institute; and author of A Fair and Equitable
Plan of Corporate Reorganization under Section 77B of the Bankruptcy
Act (1934) 12 N. Y. U. L. Q. Rev. 1, and Constitutionality of Section 77B

of the Bankruptcy Act (1934) 12 N. Y. U. L. Q. Rev. 196.
1 Where the petition or answer has been filed by the debtor, the judge

must "enter an order either approving it as properly filed under this

section, if satisfied that such petition complies with this section and has
been filed in good faith or dismissing it if not so satisfied." Bankruptcy
Act � 77B (a), 48 Stat. 912 (1934), 11 U. S. C. A. � 207 (a) (1934).

Where the petition has been filed by creditors, and the debtor's answer

John Gerdes*
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Section 77B does not indicate what was intended to be

covered by the language of the "good faith" requirement and
the provision is unknown to legislation which governs ordinary
bankruptcy proceedings today.2 In consequence, decisions
which pass upon this phase of Section 77B are being read with

great interest.

admits "(a) the jurisdiction of the court and, (b) the material allegations
of the petition, the court shall enter an order approving the petition as

properly filed under this section if satisfied that it complies with this

section and has been filed in good faith, or dismiss it if not so satisfied."
Ibid.

If the debtor's answer denies any material allegation of a creditors'

petition "and if the material allegations of the petition are sustained by
the proofs and the court is satisfied that the petition complies with this
section and has been filed in good faith it shall approve the petition. . . ."
Ibid.

2 Strict bankruptcy proceedings may be instituted as a matter of right,
and carried through to adjudication as a matter of right, if the allegations
of the petition are not controverted or are sustained by the proofs.

The motives of parties instituting such proceedings are therefore im
material. See In re National Motorship Corp., 7 F. Supp. 1001 (S. D. N. Y.
1934) ; In re L. Van Bokkelen, Inc., 7 F. Supp. 639 (D. C. Md. 1934) ; In re

Pickering Lumber Co., 1 F. Supp. 82 (W. D. Mo. 1932) ; In re Automatic

Typewriter & Service Co., 271 Fed. 1, 4 (CCA. 2nd, 1921) ; In re Bin-
inger, Fed. Cas. No. 1,420 at 412 (C. C. S. D. N. Y. 1870).

A party may purchase a claim in order to join as a petitioning creditor
in strict bankruptcy proceedings. Security Bank & Trust Co. v. Tarlton,
294 Fed. 698 (W. D. Tenn. 1923). See In re Kehoe, 233 Fed. 415, 417
(C. C. A. 2nd, 1916) ; In re Bevins, 165 Fed. 434 (C. C.A. 2nd, 1908) ; In re

Woodford, Fed. Cas. No. 17,972, at 492 (N. D. Ohio 1876) ; In re Shouse,
Fed. Cas. No. 12,815, at 27 (E. D. Pa. 1842).

In view of the "good faith" requirement, such decisions are evidently
inapplicable to proceedings under Section 77B.

The Bankruptcy Act of 1867 (14 stat. 517) as amended in 1874 (18
stat. 178), as amended in 1876 (19 stat. 102), however, contained a "good
faith" provision which read as follows: ". . . if such debtor shall, on the

filing of the petition, admit in writing that the requisite number and
amount of creditors have petitioned, the court (if satisfied that the admis
sion was made in good faith) shall so adjudge. . . ." This provision is
discussed in In re Flanagan, Fed. Cas. No. 4,850, at 239 (Cal. 1878) ; In re

Duncan, Fed. Cas. No. 4,131 at 1 (S. D. N. Y. 1876) ; In re Keeler, Fed.
Cas. No. 7,638, at 176 (S. D. N. Y. 1874).

Section 12 (d) (3) of the present bankruptcy act [30 stat. 550

(1898), 11 U. S. C. A. � 30 (1927)] provides that the judge shall confirm a

composition if satisfied that the offer and its acceptance are in "good
faith." That provision, however, would seem to be more nearly analogous
to the "good faith" provision in Section 77B (f) (6), supra note 1, at
919, than to the "good faith" provision in Section 77B (a) controlling the
initiation of proceedings.
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Until the judges have gained knowledge and experience
in applying Section 77B to diverse factual situations, a definite
statement of all the elements of "good faith" can not be at

tempted. The term "good faith,'" like the term "public policy,"
is of vague and uncertain meaning. Of "public policy," courts
have said that no precise definition has ever been given and that
none can be formulated.3 Similarly, it is questionable whether
an all-inclusive statement of the elements of "good faith" will
ever be made, or even whether it would be advisable to make
one.4

It is apparant that the "good faith" provision was included
in pursuance of a legislative policy to clothe the judge with
wide discretionary powers to prevent unjust injury to corpora
tions or their creditors when the rather simple requirements
for initiating the proceedings are met for purposes not con

templated by the Section. It probably owes its origin to the de
sire to prevent "strike" suits both by and against the debtor
corporation.5

"Good faith" is not shown by the mere fact that counsel
was consulted before the petition or answer was filed.6 Broadly
stated "good faith" requires that the petition be filed to protect

3 Kintz v. Harriger, 99 Ohio St. 240, 124 N. E. 168 (1919), 12 A. L. R.
1240 (1921), (1919), 6 Va. L. Rev. 120, (1920),.. 29 Yale L. J. 106 (1920),
68 U. Pa. L. Rev. 190; Gordon v. Gordon, 168 Ky. 409, 412, 182 S. W. 220,
221 (1916) ; Walsh v. Hibberd, 122 Md. 168, 89 Atl. 396, 50 L. R. A. (N. S.)
396 (1913) ; State v. Bowman, 184 Mo. App. 549, 553, 170 S. W. 700, 701

(1914) ; Lipscomb v. Adams, 193 Mo. 530, 91 S. W. 1046 (1906) ; Union
Central L. Ins. Co. v. Champlin, 11 Okla, 184, 65 Pac. 836 (1901), 55
L. R. A. 109 (1902) ; The American Casualty Ins. Company's Case, 82 Md.
535, 34 Atl. 778 (1896), 38 L. R. A. 97 (1898); Kitchen v. Greenabaum,
61 Mo. 110, 115 (1875).

4 Cf. Union Central L. Ins. Co. v. Spinks, 119 Ky. 261, 270, 83 S. W.

615, 618 (1904), 69 L. R. A. 264 (1906) in which the court said: "It is

difficult, if not inadvisable, to attempt . . . exact definition of the term

'public policy.' "
5 See oral opinion of Judge Mack in In re Associated Gas & Electric

Co., S. D. N. Y., Oct. 26, 1934: "But even more than that, I think the

requirements of good faith was intended to prevent strike suits against
corporations. The requirement of good faith is aimed more than anything
else at the racketeers both in and out of the legal profession, or to prevent
racketeering through the use of legal process in the case of corporations
which -have because of the times reached a state of insecurity for the
creditors."

6 "Good faith is required. This does not wholly mean that a petitioner
should have consulted counsel as in a case of false imprisonment, . . ."
In re Laclede Gas Light Co., E. D. Mo., June 26, 1934.
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an interest of the petitioner 7 and that there be a fundamental

honest desire to protect the corporation and its creditors by
preserving the debtor's business.8

Need for Reorganization

A creditor's bill in equity brought for the purpose of reor

ganizing a corporation is deemed to be filed in good faith when
the debtor corporation is in need of reorganization. Conversely,
it is deemed to be filed in bad faith when the corporation is not
in need of reorganization.9 By analogy, a debtor's petition or

answer initiating proceedings under Section 77B containing
the essential allegations required by the statute, including a

detailed statement of facts showing the need for relief, would
seem to satisfy the "good faith," requirement. But if the judge
is not "satisfied," he may require proof of further facts to show

"good faith." 10

Allegations of facts showing the need for relief are not re

quired in a creditors' petition under Section 77B,11 nor in a pe
tition by a subsidiary to effect a reorganization in connection
with a reorganization of its parent corporation,12 but it is
deemed advisable to include such allegations in order to enable
the court to pass upon the good faith of the petitioners. Since

Tin re Philadelphia Rapid Transit Co., 8 F. Supp. 51 (E. D. Pa.

1934), aff'd, sub nom. Wilson v. Philadelphia Rapid Transit Co., C. C. A.

3rd, Nov. 19, 1934.
8 "But it seems to me that 'in good faith' means ... an honest de

sire to save the company and its creditors, particularly its creditors, to

save it from liquidation which ordinarily follows under the old brankruptcy
law, and which ordinarily results in the creditors getting practically noth

ing, and of course with nothing for interests subordinate to that of the

creditors, a desire to keep the company going as a going concern as dis

tinguished from a liquidating concern." In re Associated Gas & Electric

Co., supra note 5.
"In the issue of good faith, there must, of course, be fundamentally

the honesty of purpose of the three petitioning creditors having the re

quired amount of claims." Opinion of Referee E. D. Adcock as Special
Master in In re Missouri-Kansas Pipe Line Co., N. D. 111., Sept. 12, 1934:

As stated in the case of In re South Coast Co., 8 F. Supp. 43, 44

(D. C. Del. 1934) : "Doing a thing in good faith is doing it honestly."
9 First National Bank v. Flershem, 290 U. S. 504, 90 A. L. R. 391

(1934). See also In re South Coast Co., supra note 8.
10 In re South Coast Co., supra note 8. See also In re Laclede Gas

Light Co., supra note 6.
11 Bankruptcy Act � 77B (a) supra note 1.
12 Ibid
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a creditors' petition may be filed only if the debtor corporation
"has not filed a petition or answer" 13 under Section 77B, and
since the debtor may not initiate the proceeding's without al
leging facts showing the need for relief, it may be urged that
a creditors' petition can not be considered to have been filed
in good faith unless it also contains such allegations.

In connection with the allegation of the need for relief, it
is essential to remember that reorganization is intended to pre
serve and continue a going business and that in the usual case
reorganization is advisable only where, although the fixed
charges exceed the current earnings, a going concern value still
exists. When such earnings fall below both the current operat
ing expenses and the fixed charges, and the condition is not

temporary, it is clear that the case is one for liquidation rather
than for reorganization.

Section 77B was intended to afford relief primarily in cases

where the corporation itself desired reorganization.14 The bill
in which the statute was originally proposed contained no pro
vision for the initiation of proceedings by creditors. Before

13 Ibid.
14 "The amendments to the Bankruptcy Act are primarily for the

benefit of distressed debtors . . ." In re Philadelphia Rapid Transit Co.,
supra note 7.

"The amendment under which this proceeding was brought was, in

my opinion, primarily and largely intended for the benefit of those cor

porations who voluntarily might desire to take advantage of its provisions.
Concededly, there are provisions which oftentimes would permit creditors
to do this ... I am of the opinion, however, that the latter proceedings
should be countenanced only in most compelling cases. This for the reason

that to permit any three creditors having the qualifications required by
the Act, to come in and disrupt every struggling business, would soon re

sult in a series of unseemly scrambles which would be disastrous to busi

ness, and well-nigh a disgrace to the courts. I need not pursue this ques
tion further; its implications are too obvious for argument." In re Laclede
Gas Light Co., supra note 6.

See also In re National Department Stores; 8 F. Supp. 19 (D. C. Del.

1934).
The early drafts of the Corporate Reorganization Act contained no

provision for the institution of proceedings by creditors. Sen. Rep. No.

3866, 72d Cong., 1st Sess.; H. R. Rep. No. 9968, 72d Cong., 1st Sess.; Sen.

Rep. No. 4921, 72d Cong., 1st Sess.; H. R. Rep. No. 13955, 72d Cong., 2d

Sess.; R. H. Rep. No. 14110, 72d Cong., 2d Sess.; Sen. Rep. No. 5551, 72d

Cong., 2d Sess.; H. R. Rep. No. 14133, 72d Cong., 2d Sess.; H R. Rep. No.
14359, 72d Cong., 2d Sess.; H. R. Rep. No. 5009, 73d Cong., 1st Sess. The

provision for a creditors' petition was first included in H. R. Rep. No. 5884,
73d Cong., 1st Sess.
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enactment, the bill was amended to permit three creditors with
claims aggregating $1,000 to institute the proceedings. But

this authorization to creditors is so liberal that it is virtually
an invitation for the institution of "strike" litigation. Grave
abuses may be avoided only through a wise exercise of the
court's discretion in determining whether a petition has been
filed in good faith.
It is noteworthy that the requirements for the proposal of

reorganization are far more stringent when the proposal is

by a creditor than when the proposal is by a debtor.15 A sim
ilar policy would seem to justify a closer scrutiny of the back

ground of the petition when it is filed by creditors.16

Purpose, Intent, and Motives of Petitioners

As the judge must be "satisfied" that the petition or answer

has been filed in "good faith," it is clear that the question is
one for the sound discretion of the judge. A mere finding,
therefore, that the case is a proper one for reorganization does
not entitle the petitioners to approval of the petition as a

matter of right.17 The judge may properly inquire into the

purpose, intent, and motives either of the petitioning creditors
or of the petitioning debtor. Decisions in ordinary bankruptcy
proceedings declaring that improper motive has no effect upon
the proceedings,1'8 are not applicable to proceedings under Sec
tion 77B because in bankruptcy there is no requirement of
"good faith" and the adjudication is a matter of right.

"Good faith" requires the petition to be filed with the actual

purpose and intent of using Section 77B to effect a plan of re

organization.19 The debtor corporation may allege the facts

necessary to bring it within the provisions of the statute, but
may have no desire or intent to consummate a plan of reorgani-

15 Bankruptcy Act � 77 B (d) supra note 1, at 917.
16 Cf. Friendly, Some Comments on the Corporate Reorganizations

Act (1934) 48 Harv. L. Rev. 39, 52.
17 See In re Philadelphia Rapid Transit Co., supra note 7.
18 In re Automatic Typewriter & Service Co., 271 Fed. 1 (C. C. A.

2nd, 1921) ; Bank of Elberton v. Swift, 268 Fed. 305 (C. C. A. 5th, 1920) ;
In re Simonson, 92 Fed. 904 (D. C. Ky. 1899), rev'd on other grounds,
sub nom. Simonson v. Sinsheimer, 95 Fed. 948 (C. C. A. 6th, 1899) ; aff'd,
Louisville Trust Co. v. Comingor, 184 U. S. 18 (1901).

19 "The 'good faith' requirement of this section is a requirement that
the petition shall be filed with the actual intent and purpose to use sec

tion 77 B to effect a plan of reorganization." In re South Coast Co. supra
note 8.
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zation. Its purpose in instituting the proceedings may, for ex

ample, be only to have other proceedings pending against it
stayed or enjoined.20 Or the petition may have been filed with
the sole purpose of obtaining the allowances which the judge
is authorized to allow.21 In such cases, it is clear that the peti
tion has not been filed in "good faith."

A more difficult problem was presented in the Philadelphia
Rapid Transit case, one of the first cases arising under Section
77B.22 A creditor's petition was filed by three creditors who,
merely for the purpose of qualifying as petitioning creditors,
had purchased bonds of the corporation upon which it had not
defaulted. After the petition had been filed, some of the pe
titioners waived security on their bonds,23 evidently in order
to meet the statutory requirement that their claims must ag
gregate $1,000 or over in excess of the value of their security.
It was admitted that the corporation was in need of reorgani
zation, and the court found that its affairs had been misman
aged.24 The honesty of the petitioners' motives was unchallenged
and it was clear that they intended to use Section 77B to effect
a plan of reorganization. A divided court, however, found that
the petition had not been filed in "good faith" since the peti
tioners were not true "creditors" of the corporation. It was

pointed out that Section 77B was intended for the relief of
corporations and their creditors; that these petitioners, though
technically qualified as creditors, were not seeking to protect
their interests as creditors, as their purchase of the bonds with
full knowledge of the facts and the waiver of their security
indicated; and that the real motives and purposes of the peti
tioners existed before they became creditors and had no re

lation to any desire on their part to protect their interests
as creditors.25

20 See Bankruptcy Act � 77 B (c) (10) , supra note 1, at 917.
21 See Bankruptcy Act � 77 B (c) (9) ibid.
22 "On the facts stated and for the reasons given, by the District

Court, in its opinion, its Decree dismissing the petition is affirmed." In re

Philadelphia Transit Co., supra note 7.
23 Id. at 55.
24 Id. at 54.
25 "The very great efforts and the meticulous care with which the

petitioners have sought to comply with the formal requirements of the
act make clear that the petition is not a creditors' petition within the

meaning of the act. This is manifest. Any one might find the purposes
of the petitioners to be of the best and their motives of the purest. To

find, however, that the purpose and motive was to safeguard their claims
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This decision appears to be sound. Mere compliance with
the technical requirements of Section 77B is not enough to en

title the petitioners to an approval of the petition. The pe
tition must be filed in good faith by "creditors." It was not
intended that outsiders should be able to subject the corpora
tion to harassment and possible impairment of its credit by the
filing of a petition under Section 77B. Even stockholders are

not given such a right. Only a true creditor's interest is to be
safeguarded.26 In the Philadelphia Rapid Transit case, it

clearly appeared that the petitioners had purchased their claims
for the purpose of initiating proceedings under Section 77B;
that no default had occurred in the payment of their claims;
that the petitioners had such small concern regarding the pay
ment of their claims that they voluntarily surrendered their

security to qualify as unsecured creditors; and that they
brought the proceedings not to protect their claims but to force
a reorganization for the benefit of the City of Philadelphia,
which was not a petitioning creditor.

as creditors would be impossible. The only claims they have are not pres
ently payable and will not be until 1962. The debts are not due for a

generation to come. The fact that two of them have waived the security
they hold is proof that they are not concerned over the payment of the
debt due them. The real purpose and motive behind the position existed
before they became creditors and they became creditors solely as an aid
in the accomplishment of this purpose. This was frankly admitted in the

argument at bar. They bought their way in as creditors and presumedly
can sell their way out." Id. at 55.

26. "There has been a compliance with the formalities. The act, how
ever, requires more of the 'judge' than a certification to such compliance.
He must find 'good faith.' This is more than a formality. It goes to the

very vitals of the petition. If it is not a real creditors' petition, although
it may be signed by three persons who have the technical status of creditors,
it is not 'in good faith' a creditors' petition." Id. at 55.

". . . Section 77 B confers jurisdiction upon this court only upon
the initiative of the corporation or by a petition of its creditors . . . The
added right given to creditors to invoke the provisions of the act does not

mean that any three persons, merely because they have the technical
status of creditors, may force a corporation into reorganization or liquida
tion. 'Good faith' means, as we have said, a real creditors' petition, not
merely a petition signed by three persons who have the technical status
of creditors." Id at 54.

Cf. In re Fullager, 8 F. Supp. 602 (W. D. N. Y. 1934) , in which a

petition under Bankruptcy Act � 75 (s), supra note 1, at 1289, was dis
missed as not being filed in good faith by a bona fide farmer because
property had been transferred to the petitioner by a person able to meet
his maturing obligations in order to permit the transferee to take advan
tage of the provisions of Section 75.
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Feasibility of Reorganization
In passing upon the question of "good faith," the judge

is not limited to inquiry as to the motives and intentions of the
debtor or of the petitioning creditors, or as to whether fraud
has been committed.27 He may also pass upon the desirability
of a reorganization.28 If, for example, ordinary bankruptcy
proceedings are pending against the debtor corporation and the
debtor estate has been liquidated to a large extent, the judge
may find that reorganization proceedings would be futile and

may dismiss the petition for lack of "good faith." So, also,
when equity receivership proceedings are pending, the judge
may view the surrounding circumstances to see whether any
further or more adequate relief can be given under Section 77B
and may dismiss the petition as lacking in good faith if he
is satisfied that such relief can not be given.29 But the fact
that equity receivership or other proceedings may be just as

adequate and feasible as reorganization under Section 77B
is not sufficient cause for a finding of bad faith in the filing of
a petition under Section 77B.30

27 In re Texas Gas Utilities Co., W. D. Tex., Aug. 20, 1934.
28 "I do not think any useful purpose will be served by commencement

at this time of proceedings under 77 B. This is particularly true as the

petitioners made no showing of ability to effect a reorganization. The

petition is therefore disapproved." In re Manati Sugar Co., S. D. N. Y.,
Aug. 16, 1934. See also In re Phelps Manor Realty Co., D. C. N. J., Sept.
24, 1934; aff'd. C. C. A. 3rd, Oct. 11, 1934.

Where liquidation, rather than reorganization, is found to be the

only practical remedy, the'petition has been dismissed. Report of Special
Master in In re Missouri-Kansas Pipe Line Co., supra note 8. See also

Spillinger v. C. O. Miller Co., D. C. Conn. Nov. 30, 1934.
29 In re Electric Public Service Co., D. C. Del., Nov. 16, 1934 (state

receivership allowed to proceed) ; In re Coronado Hotel Co., E. D. Mo.,
July 5, 1934.

"The court is entitled to view the surrounding circumstances to see

whether they and the properties are so situated that anything for the

good of the properties might be effected by procedure in the Federal court
as distinguished from procedure in the State Court." In re Texas Gas
Utilities Co., supra note 27.

See also In re Texas Gas Utilities Co., S. D. Tex., Aug. 13, 1934.
30 "All parties are agreed that the debtor requires reorganization.

Whether reorganization should be effected in equity or in bankruptcy was

a choice of means. In either case the purpose was reorganization. Before
the adoption of Section 77B, the sole means of reorganization was in equity
with its cumbersome incidents and uncertain outcome. The reform effected
by the bankruptcy amendment was to provide that a plan approved by
the court and acceptable to a certain majority should be compulsory. Its
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The pendency of a foreclosure suit against the debtor has
also been the ground for attacks upon petitions filed under 77B,
particularly where the mortgaged property was the debtor's
sole asset and the value of such property was less than the face
amount of the mortgage.30 (a) Since the debtor has no equity
in the property in such cases, the only purpose of instituting
the proceedings under Section 77B may be to hinder or delay
the foreclosure suit. If that is the situation, the judge should
not hesitate to grant the mortgage holder's motion to dismiss
the petition. In the absence of such a motion, however, the

judge may not feel justified in dismissing the proceedings
simply because it appears that the debtor has no equity. The

proceedings under Section 77B may be just as effective in pro
tecting the rights of the mortgagee as a foreclosure suit would
be and at the same time is a means of preserving any equity
which the debtor may possibly have for the benefit of persons
other than the class of mortgagees which has instituted the
foreclosure suit. If there is no doubt as to the existence of an

equity or if there are assets of substantial value not covered

by the mortgage, an objection to the use of Section 77B ought
not to be sustained in the absence of other facts showing bad
faith.30 <b>

If a petition under Section 77B is filed by the required
number of creditors holding the necessary amount of provable
claims, it can not be said to have been filed in bad faith merely
because the claims of the petitioning creditors represent but
a small proportion of the total indebtedness of the debtor.31

effect has been to supersede equity receiverships incident to reorganiza
tions. Bad faith cannot attach to adopting a course afforded by the

Congress." In re South Coast Co., supra note 8, at 45.
30(a) See In re 235 West 46th St. Co., Inc., C. C. A. 2nd, Jan. 7, 1935;

In re Coney Island Hotel Corp., E. D. N. Y. Dec. 24, 1934.
30(b) "There is an interest which the debtor is seeking to protect for

junior mortgagees and unsecured creditors, as well as for itself. The
broad purpose of the Act would be defeated if the debtor were not given
an opportunity to preserve this equity." In re Coney Island Hotel Corp.,
supra, note 30a.

31 "So, this bill seems properly filed and a question is submitted which
I think I must pass upon. Here there are creditors to the extent of more
than a million dollars, and the petition is filed by three creditors whose
claims aggregate sixteen hundred dollars. On the face of it, the ordinary
layman might say that it is a suspicious fact, but Congress, in the past,
has enacted that provision of the Bankruptcy Act which says that three
creditors, holding debts aggregating Five Hundred Dollars, may always
file an involuntary petition if debts aggregate more than one thousand
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The statute has set up definite requirements in this respect and
if these requirements are met no valid objection may usually
be made. But when the petitioners represent only a small pro
portion of the total claims against the corporation, and the pro
ceedings are opposed in good faith by a majority of all the

creditors, it is apparant that a feasible plan of reorganization
will not be adopted and that the proceedings will be futile.32
In such a case, therefore, the petition should be dismissed.

dollars, so the fact that there are three comparatively small petitioning
creditors, it seems to me, has little or no weight on the question of good
faith." In re Flamingo Hotel Co., E. D. 111., Aug. 9, 1934.

32 "In this case, as I conceive the duty of the Court, it is to dismiss
this petition, because the Court cannot say that it is satisfied that the

petition complies with this section of the statute. It cannot say that for
these reasons:

"It is shown that the petitioners have here less than one per cent

of the outstanding bonds on this property, and the value of the securities
and claims held by the petitioners is insufficient.

"There is no showing that the petitioners will present a feasible plan
for the reorganization of the property.

"There is no showing that the petitioners are or will be in a position
to present a plan that complies with this Act.

"There is no showing that the petitioners have sufficient interest, or

will have sufficient interest, or that they will present an interest sufficient
to present a plan which complies with the provisions of this Act. Inas
much as a very large per cent of the bonds or claims are held by a bond
holders' committee which is adverse to the position taken by the petitioners,
it is reasonably certain that the petitioners can never acquire or repre
sent sufficient claim or interest to present a plan under this statute.

"Now, the purpose of this statute, or at least one purpose of this

statute, as we have an understanding of it, is to simplify, expedite and
economize the reorganization of properties similar to that in issue here.
The approval of this petition would have the contrary effect; it would

complicate and confuse and delay a reorganization, and add to the ex

pense of it.
"For these reasons and other reasons, the Court is not satisfied that

the petition is properly filed under the Section, and will dismiss it." In
re Coronado Hotel Co., supra note 29.

"Now, in order for any reorganization to be effected through this
Court a certain percentage of the creditors of the various classes must
concur in the matter, and it is obvious that if those creditors maintain
the opposition that they now maintain that percentage cannot be had here.

"I am not committed to the view that jurisdiction ought to be always
declined in these cases because a sufficient percentage comes in and says
'We won't do anything.' They could thereby always block the jurisdic
tion here, and, I am inclined to think if the law is valid and in the proper
case, the Court ought to assume jurisdiction and chance the question as

to whether they will present a plan later or not. It might be that the
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Section 77B does not require a feasible plan of reorgani
zation to be submitted with the petition.33 Although such a

requirement has been urged in connection with the "good
faith" provision,34 it ought to be sufficient if a general showing
is made, either in the petition or by supplemental affidavits,
that the circumstances reasonably indicate the desirability and
feasibility of a reorganization. The requirement of "good
faith" would seem to be met if it appears that the petitioners
have studied the situation and are able to show a reasonable
likelihood that a reorganization can be effected, and that they
have a reasonable idea as to the type of reorganization they
tentatively desire.35

parties at interest finding themselves in this jurisdiction would elect to
submit a proper plan, and it might be that if jurisdiction were assumed
in this case these dissenting creditors and stockholders might come in
here and present their plan to the Court. But at the present there is no

assurance of that and there is no assurance that anything could be ac

complished here except to add additional expense to the proceedings that
have already taken place, and finally conclude a liquidation through this
Court." In re Texas Gas Utilities Co., supra note 29.

33 But see In re Ginnell-Texas Co., S. D., Iowa, Nov. 28, 1934.
34 "It is argued by the bondholders' committee and by the corporation

that the petition cannot be said to have been filed in good faith when and
if its authors do not offer contemporaneously with its filing a feasible
plan for reorganization. I do not so understand the law." In re Surf
Building Corp., E. D. 111., Oct. 13, 1934.

35 "Why the percentage was fixed for the approval of a plan if pre
sented by other than the debtor, I do not know. I think the debtor here
has rightfully laid stress upon that requirement in connection with the
good faith clause. I think they have gone too far in urging that the
petitioners are not acting in good faith if they have no plan ready. So
far as good faith is concerned, I do not think that any plan need be
worked out and thoroughly formulated. I think that it suffices that the
petitioners have some general scheme of fair treatment under a reorgani
zation plan, that might well secure such an assent, not necessarily in the
shape in which they have, but subject to changes that may by further
discussion be deemed proper and advisable. If the petitioners have really
studied the situation and have come to a reasonable tentative conclusion
as to the sort of reorganization they want to effectuate, that would suffice
insofar as there be a relation between good faith and having a plan."
Oral opinion of Judge Mack in In re Associated Gas & Electric Co., supra
note 5.

"I am not in sympathy with the view that good faith demands proof
of feasibility of a plan tendered at the time the petition is filed. The fact
that counsel for petitioners advises the court that he is at this time pre
pared to offer a tentative plan is significant of the good faith of the
petitioners." In re Surf Building Corp., supra note 34.
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Hearing on Question of "Good Faith"

When the debtor's answer denies some of the material al
legations of a creditors' petition initiating proceedings under
Section 77B, it is probable that facts showing bad faith, if
any exist, will be brought to the attention of the court at the
hearing to determine the issues presented by the pleadings.36
Before approving the petition in such cases, the judge must
not only find that the material allegations of the petition have
been sustained by the proofs and that there has been compli
ance with Section 77B, but he must be satisfied that the peti
tion has been filed in "good faith." 37 He may therefore inquire
into facts which are collateral to the issues presented by the

pleadings if they throw light on the element of "good faith."38
But where the debtor has filed a voluntary petition, or where

the debtor has answered a creditors' petition by admitting the
jurisdiction of the court and the material allegations of the

petition, the judge will have little opportunity to discover facts
showing bad faith, if any exist, unless affidavits giving infor
mation on specified matters are required by court rule or by
order of the judge.39 The pleadings will hardly disclose such

facts;40 there will generally be no open hearing; and there

36 A hearing to determine the issues presented by the pleadings is

required when some of the material allegations of a petition are denied

by the debtor's answer or when they are controverted by qualified cred
itors or stockholders. Bankruptcy Act � 77 B (a) , supra note 1.

371 "
. . . the judge shall determine summarily the issues presented by

the pleadings, without the intervention of a jury, and if the material

allegations of the petition are sustained by the proofs and the court is

satisfied that the petition complies with the section and has been filed in

good faith it shall approve the petition; . . Ibid.
38 "They [judges] may be so 'satisfied' upon the mere perusal of a

debtor's petition or of a creditors' petition and the answer thereto or they
may not. The judgment reached is a summary judgment. They may seek

light through their own methods. They may decide it upon the face of

the pleadings or upon arguments or upon hearing as they may prefer."
In re Philadelphia Rapid Transit Co., supra note 7.

"It is the Court's duty to determine whether or not the same has been

filed in good faith, and no evidence has as yet been submitted upon that

question." In re 1030 North Dearborn Building Corp., 7 F. Supp. 896

(E. D. 111. 1934).
30 In such cases no hearing is required and no notice to interested

parties need be given before the petition is approved. Bankruptcy Act

� 77 B (a), supra note 1.
40 "Good faith" need not be alleged in a petition or answer initiating

the proceedings. Ibid.
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will be no opposing party to bring them to the attention of the

judge. If it seems desirable, the judge may direct a hearing
to be held, upon notice to designated interested parties, in order
to inquire into the question of "good faith."

The right given to creditors and stockholders under Section
77B to appear and controvert is limited to controversion of "the
facts alleged in the petition or answer . . ."41 Since good
faith need not be alleged in the petition or answer, it would
seem that creditors or stockholders who appear and controvert

may not raise the question of "good faith." 42 But the early
practice under Section 77B indicates that creditors and stock
holders are being permitted to raise the question in such cases.43
This has been done in some cases by means of an order directed
to the debtor requiring it to show cause why the order approv
ing its petition or answer should not be vacated. When not
satisfied as to the "good faith" of the petitioners, judges have
not hesitated to vacate previous orders approving petitions,
and to enter orders dismissing such petitions.44
If the petition reveals that an equity receivership or a bank

ruptcy proceeding is pending against the debtor, it may be ad
visable, in order to obtain adequate information of the condi
tion of the debtor estate and of the feasibility of reorganiza
tion, to require a hearing to be held before the approval of the
petition, upon notice to the receiver in equity or the trustee in

bankruptcy. The trustee^ for example, might disclose that the
estate had been almost entirely liquidated, a revelation which
would ordinarily cause the judge to dismiss the petition as lack

ing in good faith.
The burden of proving "good faith" is on the petitioners.45

42 "Good faith of petitioners (in debtor petition) is not an issuable

fact, but is a matter for the court to determine and in this matter the
court is fully advised by its control of the equity receivership since

December, 1931." Memorandum opinion of Judge Woolsey in In re Am
bassador Hotel Corp., S. D. N. Y., June 28, 1934.

43 In re South Coast Co., opinion of Referee Adcock appointed by the
District Court in In re Missouri-Kansas Pipe Line Co., both supra note 8.
But see In re Ambassador Hotel Corp., supra note 42.

44 See e. g., Order by Knox, J., in In re National Seventieth Street

Corp., S. D. N. Y., Nov. 22, 1934.
45 "... if the Court is not satisfied, if the petitioners have not met

the burden of proof and satisfied it that the petition has been properly
filed under this Section, it is the duty of the Court to dismiss it." In re

Coronado Hotel Co., supra note 29. See also In re Philadelphia Rapid
Transit Co., supra note 7.
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When a creditors' petition has been filed, the debtor need not

show that it has been acting in good faith nor disprove any

charge that it has been acting in bad faith. This is true

whether or not the debtor contests the material allegations of

the petition.
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TRIAL JURIES IN CANADIAN CRIMINAL PRACTICE

George H. Crouse*

TTNEAN PENDLETON HOWARD has pointed out * that
the most significant development in the administration of

English criminal justice during the last half century has been
the enlarging of the powers' of courts of summary jurisdiction
to try indictable offences. He shows that accused persons choose
to avail themselves of their option of being tried without a jury
in a court of summary jurisdiction to such an extent that prob
ably not over five per cent of the indictable offences in England
are actually tried by juries.2 In the preface to his book
Dean Howard also points out that one significant fact which
has emerged out of surveys of criminal justice in the United
States is the amazing number of prosecutions disposed of by
some method other than trial by jury. This development, he
states, is due in large part to the practice of "bargaining" for
pleas of guilty to lesser offences and to the frequent use of the
nolle prosequi by prosecuting attorneys.

In Canada, also, relatively few indictable offences are ac

tually tried by jury, although the accused is technically entitled
to have practically all of them so tried at his option. In actual
practice trial by jury has become the exception rather than the
rule. In this article it is proposed to describe and comment
upon the procedural devices by which this result is accom

plished. These devices, though similar in broad general prin
ciples to those employed in England, were extensively employed
in Canada prior to their full development in England, and they
are unlike the English expedients in some important respects.
They are chosen by offenders in preference to trial by jury not

only in minor indictable offences, but also in charges where
conviction may be followed by serious penal consequences. This
article is not intended to be an historical survey of the develop
ment of these procedural devices, but merely an exposition of
them as they now exist, and a discussion of the extent to which

they are used, their value from the standpoint of the State, and

* LL.B., Dalhousie University; LL.M., Harvard University. Assistant
Professor of Law at Dalhousie Law School, Halifax, Nova Scotia. Author
of articles in various other legal periodicals.

1 Howard, Criminal Justice in England (1931).
2 Id. at 110.
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some of the reasons why they are so frequently chosen by ac

cused persons.

The Canadian System of Criminal Courts

In order to understand the system of Canadian procedure
in respect of indictable offences, it is necessary to have in mind
an outline of the system of criminal courts. By the British
North America Act 3 the Parliament of Canada has exclusive
legislative authority over the criminal law, except the consti
tution of courts of criminal jurisdiction, but including the pro
cedure in criminal matters.4 The same statute gives to the
provinces exclusive legislative jurisdiction in relation to the
administration of justice in the province, including the consti
tution, maintenance and organization of provincial courts, both
of civil and of criminal jurisdiction, and including procedure
in civil matters in those courts.5 Therefore while the law
and procedure in criminal matters is uniform 6 throughout
Canada, there are provincial variations in court structure. For
the purposes of this article it will be sufficient to outline the
system of criminal courts in one of the provinces, and those of
the Province of Nova Scotia will be taken for that purpose.

Before describing these courts it is necessary to point out
that in Canada the distinction between felonies and misde
meanors no longer exists, even in name.7 Instead, offences
are classified upon a purely procedural basis as indictable of
fences and offence. Indictable offences are punishable on in

dictment, while mere offences are always punishable on sum

mary conviction. The basis of this classification is the supposed
seriousness of the offence. In the Criminal Code, as a part of
the definition of every offence it is expressly stated whether
the offence is indictable or punishable on summary conviction.

Generally speaking, it may be said that an offender charged

3 30 Vict. (Imp.) c. 3 (1867) .

4 Id. at 91, cl. 27.
5 Id. at 92, cl. 14. The power of the Dominion to impose new duties

upon existing provincial courts, or to give them new powers as to matters

falling within the legislative jurisdiction of the Dominion Parliament, is

an outstanding feature of the Canadian federal system. See Crouse, A

Critique of Canadian Crirrvinial Legislation (1934) 12 Can. Bar Rev.

545, 557.
6 There are some minor variations in criminal procedure in certain

provinces, sanctioned by the Criminal Code. See note 36 infra.
7 Crim. Code � 14.



TEIAL JURIES IN CANADIAN CRIMINAL PRACTICE 435

with an indictable offence is entitled to a trial by jury,8 if he
so desires, but an offender charged with a non-indictable offence
has no other choice than to be tried in a summary form of pro
ceeding before a magistrate.

In the Province of Nova Scotia there are no separate courts
which exercise their functions exclusively in criminal matters.
All the courts exercise both civil and criminal functions. They
are here described only in bare outline and all statements
made in regard to them must be understood to be general and
therefore subject to some variations and exceptions. The courts
of Nova Scotia, in the ascending order of their jurisdiction, are
as follows:

Courts of Justices of the Peace

Justices of the peace are appointed by the Province for var
ious districts.9 A single justice of the peace has, in general,
jurisdiction to try offences punishable on summary convic
tion,10 and has jurisdiction to hold a preliminary inquiry into
charges of indictable offences.11 In practice, however, jus
tices of the peace in Nova Scotia, unlike in England, exercise
their criminal jurisdiction infrequently, their functions ordi

narily being performed by stipendiary magistrates. Two jus
tices of the peace, sitting together, have the same jurisdiction
as a police 12 or stipendiary magistrate.13

Magistrates' Courts

Stipendiary magistrates are appointed by the Provincial
Government for the various cities, towns and municipalities
throughout the Province.14 Every stipendiary magistrate has

8 A few minor indictable offences are triable summarily by a magis
trate without the consent of the accused. Id. at � 777, and note 45 infra.

9R. S. N. S. c. 41 (1923).
10 Supra note 7, at � � 2 (19) , 707.
11 Id. at � � 653, 663-5, 668.
12 In Nova Scotia there are technically no "police" magistrates. All

Nova Scotian magistrates are "stipendiaries." In Ontario, and certain
other provinces, the statutes provide for appointment of "police magis
trates." R. S. O. c. 119 (1927) . The provision in the Nova Scotia statutes
that stipendiary magistrates shall have the powers of a "police magistrate"
was probably placed therein to provide for possible cases where a Dominion
statute might confer powers simply on "police magistrates," without men
tion of "stipendiary magistrates."

13 Supra note 7, at � 604.
14 Supra note 9, at c. 37.
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the powers of a police magistrate, and of two justices of the
peace sitting together. Stipendiary magistrates' courts may
try offences punishable on summary convictions,15 and may hold
a preliminary inquiry into all indictable offences.16 They also
have jurisdiction to try summarily a few minor indictable of
fences without the consent of the accused 17 and also jurisdic
tion to try, with the consent of the accused, certain other
indictable offences.18 The extent of stipendiary magistrates
in respect of indictable offences will more fully appear in con

sidering the procedure for the prosecution of indictable offences.
Stipendiary magistrates of incorporated towns having a

population of not less than 2,500 have, in addition to their ordi
nary powers, jurisdiction to try certain additional indictable
offences with the consent of the accused.19 A stipendiary magis
trate of a city having a population of not less than 25,000 has
a somewhat greater power to try indictable offences without
the consent of the accused.20

County courts are established by provincial statute for var
ious county court districts throughout the Province,21 but the
judges thereof are appointed by the Dominion Government.22
The county court functions as an appellate tribunal from the
judgments of a magistrate or justice in respect of offences pun
ishable on summary conviction.23 This court has also, as will be
seen subsequently, jurisdiction to try, under a special form of
procedure, with the consent of the accused, a great many indict
able offences.

A Judge of the Supreme Court with a Jury
The Supreme Court of Nova Scotia, as regulated by the Judi

cature Act,24 is a court of common law and equity possessing
original and appellate jurisdiction in civil and criminal cases.

15 Supra note 10.
16 Supra note 11.
17 Supra note 7, at � 777, as amended by 1932-33, c. 53, � 11.
�Id. at � 773; 774, as amended by 1932-33, c. 53, � � 8-9.
19 Id. at � 774, as amended by 1932-33, c. 53, � 9. This section enables

such magistrates to try summarily, with the consent of the accused, all
indictable offences, except those which must be tried by jury under � 583.

20 7d. at � 777 (2).
21 Supra note 9, at c. 215.
22 Supra note 3, at � 96.
23 Supra note 7, at � 749.
2* Nova Scotia Statutes, c. 32 (1919).
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Its constitution and maintenances are, of course, under the juris
diction of the Province, but the judges thereof, who are seven

in number, are appointed by the Government of the Dominion.25

There are two sittings of the Court in each year for criminal

purposes in Halifax, one in March and one in October. The
rest of the Province is divided into Supreme Court circuits, and
sittings of the Court for trial of criminal cases take place usually
twice a year therein. Criminal trials in the Supreme Court are
held before a Judge of the Court with a jury. The Supreme
Court in banco, sitting at Halifax, functions as an appellate
court from the various tribunals in the Province which try in

dictable offences.26
A judge of the Supreme Court of Nova Scotia, with a jury,

has jurisdiction to try all indictable offences for which an of
fender has been put upon his trial by a magistrate or justice
holding a preliminary inquiry, and in respect of which a true
bill of indictment has been found by a grand jury.27 Trial of
an indictable offence by a Supreme Court judge and jury can,
of course, take place only at a regular term of the sittings of
the Court in each circuit.28

The exact position of these various courts will be more fully
discussed in the explanation of the different modes of procedure
for indictable offences. In describing this procedure it may be
clearer to -outline briefly the "normal" procedure for an in
dictable offence and proceed to show the variations from normal

procedure which may occur at different stages in the proceed
ings. That this procedure is "normal" only in a theoretical
sense will become fully apparent. In fact, it can be called the
normal procedure in practice only in those cases in which it is
also the only procedure that may legally be followed ; i. e. only
in those cases in which the offender must be tried by a jury.
These offences are relatively few. The more common ones

among them are murder, attempt, threat and conspiracy

25 Supra note 22.
26 Supra note 7, at � � 2 (7) , 1012 (b) . The Supreme Court of Canada,

sitting at Ottawa, serves as a general court, of appeal from the various
appellate tribunals in the provinces. For the jurisdiction of this court
in criminal matters, see id. at � � 1023-25, as amended by 1931, c. 28, � 15.

27 Id. at � � 2 (38) , 580.
28 For a brief outline of the various courts in Ontario, see article by

Bayly, Canadian Criminal Law and Procedure as Administered in the
Province of Ontario (1926) 4 Can. Bar Rev. (1926) 552. See also Woods,
Reorganization of Magistrates in Ontario (1935) 21 A. B. A. J. 91.
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to murder,20 rape, attempt to commit rape,30 defamatory libel,
and conspiracy or attempting to commit or being an accessory
after the fact to any of these offences.31

The "Normal" Procedure for Indictable Offences

The "normal" course of procedure for an indictable offence;
i. e., the procedure which theoretically may be followed in all
charges of such offences, and which must be followed in a few
major charges, is as follows:

The information is laid in writing and under oath by the
informant, who may be a peace officer or a private individual.32
The magistrate or justice before whom the information is laid
then issues a summons to the accused to appear before him, or
if he thinks the circumstances so require, he issues a warrant,
commanding a peace offiicer to apprehend the accused and bring
him before the magistrate or justice. The accused may be al

ready in custody, having been arrested by a peace officer for an

offence for which arrest may be made without warrant. In this
event, there is no need to issue a summons or a warrant.33

When the accused has appeared, or has been brought, before
the magistrate or justice, the latter conducts a preliminary in

quiry into the charge. The purpose of this proceeding is not
to try the accused, but to determine whether there is sufficient
evidence to make a prima facie case against him. If the magis
trate or justice thinks that the evidence is insufficient to put the
accused on his trial, he is at once discharged. If he thinks the
evidence is sufficient, he "puts the accused on his trial," and
either commits him to prison to await trial, or releases him,

29 A charge of assault with intent to murder must be tried by a jury,
as it is in effect a charge of attempt to murder. Re Rex v. Brinda, (1924)
3 D. L. R. 1092, 42 Can. Cr. Ca. 351, 57 N. S. R. 323. See also Rex v.

Crovi, (1924) 4 D. L. R. 1072, 43 Can. Cr. Ca. 32, 20 Alta L. R. 651
30 A charge of assault with intent to commit rape must be tried by a

jury, as it is really a charge of attempted rape. Rex v. Maclntyre, (1925)
43 Can. Cr. Ca. 356, 58 N. S. R. 130.

31 For the complete list of such offences, see supra note 7, at � 583. A

peculiar situation exists in regard to combination in restraint of trade,
which cannot be tried by a county court judge in a speedy trial, but in
which the accused has an option to have the case tried by the presiding
judge at the regular term of the Supreme Court without a jury. Id. at

�� 581, 583 (h).
32 Id. at � 654.

33Compelling appearance of the accused before the justice or magis
trate is dealt with in Part XIII of the Criminal Code.
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upon his furnishing bail as security for his appearing to take
his trial.34 This trial, of course, will be held at the next sittings
of the Supreme Court before a judge and jury, which may be
months after the accused has been put upon his trial.35

The day of trial having arrived, a bill of indictment, con

taining the charge against the accused, is preferred before the

grand jury,30 usually by counsel acting on behalf of the Crown.37
The grand jury hears witnesses for the prosecution, but does
not hear witnesses for the defence. If the grand jury thinks
there is not sufficient evidence to put the accused on his trial,
it may, notwithstanding the opinion of the magistrate or jus
tice who conducted the preliminary inquiry, discharge the ac

cused. In this event, the foreman of the grand jury endorses
on the bill of indictment the words "no true bill." If the jury
thinks there is sufficient evidence, the foreman endorses the
bill of indictment with the words "true bill," whereupon it be
comes an indictment, and the accused is said to be "indicted."38

The number of grand jurors to be summoned may be fixed

by provincial law, as part of the constitution of the court, but
the number necessary to find a true bill is regulated by federal
law, as a matter of criminal procedure.39 In Nova Scotia the

panel is not more than thirteen and in such circumstances seven

grand jurors, instead of twelve, may find a true bill.39(a)
After the accused has been indicted, he is arraigned, i. e.,

he is called to the bar of the court to plead to the charge. At
this stage, before stating what his plea is, he may take some

preliminary objection to the charge. If his objection is sus-

34 If the justice or magistrate, after putting the accused on his trial,
refuses to admit him to bail, he may be able to secure his release on bail

by applying to a judge of the Supreme or County Court. Supra note 7,
at � � 698-9.

35 For the provisions governing procedure before the justice or magis
trate, see Pt. XIV of the Criminal Code.

36 In the provinces of Quebec, Manitoba, Saskatchewan, Alberta and
British Columbia, it is not necessary to prefer a bill of indictment before
a grand jury. In those provinces the trial of any person charged with
a criminal offence may be commenced by a formal charge in writing, setting
forth as an indictment the offence with which he is charged. Id. at �
873, as amended by 1932-33, c. 53, � 12.

37 For the different persons who may prefer an indictment, see id. at
� � 870-3, as amended by 1932-33, c. 55, � � 13-14; see also note 44, infra.

38 For proceedings before the grand jury, see id. at � � 874-8.
3�See Rex v. Cox, (1898) 2 Can. Cr. Ca. 207; and Rex v. Walton,

(1906) 11 Can. Cr. Ca. 204, 12 0. L. R. 1.
39�� Supra note 7, at � 921 (2).
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tained, he will, unless it is a case where the indictment may be
amended, be discharged, and the indictment will be squashed.
If his objection is not sustained, he will be called upon to plead
guilty or not guilty or one of the special pleas sanctioned by
the Criminal Code.40 If he pleads guilty he is sentenced41 by
the presiding judge. If he pleads not guilty he must be tried by
a jury.

Following the accused's plea of not guilty, a petit jury is
formed and his trial takes place. If the jury brings in a ver

dict of not guilty, the accused is acquitted. If a verdict of guilty
is returned, the accused is then convicted, and the presiding
judge may proceed to pass sentence upon him.41(a) Twelve jurors
are necessary for a petit jury, and their verdict must be
unanimous.42

The procedure for indictable offences outlined above, as has
been pointed out,43 must be followed44 in the case of certain of

fences, of which the more common are murder, attempt to mur
der, manslaughter, rape, attempt to rape, and defamatory libel.
In the case of other indictable offences, the "normal" proced
ure may be interrupted and varied at two different stages in
the proceedings. Firstly, it may be interrupted at the prelimi
nary inquiry by a "summary trial" by the magistrate under
Part XVI of the Criminal Code. Secondly, it may be inter

rupted after the preliminary inquiry has been completed, and
the accused has been committed to prison or released on bail
to await his trial, by a "speedy trial" before a county court
judge under Part XVIII of the Criminal Code.

40 E. g. autrefois acquit or autrefois convict. Id. at � � 905, 910.
41 Sentence need not be, passed immediately, but may even be passed

at a subsequent sitting of the court. Id. at � 1007.
41 (a) Ibid.
42 For the statutory provisions governing arraignment and trial see

id. at � � 883-1003.
43 Supra note 31.
44 It may be varied in some of its details, but not with regard to trial

by jury; e. g. (1) the preliminary inquiry may be omitted altogether, as

the Attorney General or any person with the consent of the court, may

prefer a bill of indictment before the grand jury, or the judge may order
an indictment to be preferred for perjury committed during a trial. CRIM.
Code, � � 873, 870; (2) both preliminary inquiry and indictment before a

grand jury may be omitted, in the procedure of a "criminal information"
by the Attorney General. Id. at � � 902-904; Ann. 8 D. L. R. 571; 1
D. L. A. 723; (3) A person who has been discharged at a preliminary
inquiry may still have a bill of indictment preferred against him by a

prosecutor. Id. at � 688.
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Summary Trial of Indictable Offences

Summary trial by the magistrate holding the preliminary
inquiry may take place in a few cases without the consent of
the accused,45 and in others only with his consent.46 In none

of these cases is the magistrate required to try the accused sum

marily, but has a discretion in the matter.47 Whenever the mag
istrate proposes to try the case summarily, he must, after as

certaining the nature of the charge, but before the examination
of the witnesses for the prosecution, state to the accused the
nature of the charge. If the offence can be tried summarily
only with the consent of the accused, he must inform him that
he has the option of being tried at once by the magistrate with-

45 Id. at � 777, as amended by 1932-33, c. 53, � 11. These cases are:

(a) where any person is charged with keeping a disorderly house or being
an inmate of a common bawdy house; (b) where any seafaring person,
having no permanent domicile in Canada, is charged, either in the cities
of Quebec or Montreal, or in any other seaport city or town in Canada,
with the commission therein of any of the offences mentioned in � 773
(See note 46 infra), and also in the case of any other person charged with
any such offence on the complaint of any such seafaring person whose

testimony is essential to the proof of the offence; (c) in the provinces of
B. C, P. E. I., Man., Sask., Alta., and in the N. W. Territories, the Yukon

Territory and the cities of St. John, Fredericton and Moncton in N. B.,
where any person is charged with an offence mentioned in any of the

paragraphs of � 773 except paragraph (h). (See note 46 infra).
46 Id. at � 773, as amended by 1932-33, c. 53, � 8. These offences are:

(a) theft, or obtaining money or property by false pretenses, or unlaw
fully receiving stolen property, where the value of the property does not,
in the judgment of the magistrate, exceed $25.00; (b) attempt to commit

theft; (c) unlawfully wounding or inflicting grievious bodily harm upon
any other person either with or without a weapon or instrument, (cc) an

assault which occasions actual bodily harm; (d) indecent assault upon a

male person under fourteen years of age, when such assault cannot, in the
opinion of the magistrate, be sufficiently punished by a summary conviction
under any other part of the Code; or indecent assault upon a female, not
amounting, in the magistrate's opinion, to an assault with intent to commit
rape; (e) assaulting or obstructing any public or peace officer engaged in
the execution of his duty, or any person assisting such officer; (f) keeping
a disorderly house, or being an inmate of a common bawdy house under
� 229; (g) betting, pool-selling and bookmaking under � 235; (h) fraud
in collections of fares and tolls under � 412 (2) ; (i) playing "three-card
monte" or similar games under � 442 (b).

By � 774 where the offender is charged before a stipendiary magistrate
in any city or incorporated town having a population of not less than
2500, or before certain functionaries in certain provinces, he may, with
his own consent, be tried summarily for all indictable offences, except those
mentioned in � 583. Supra note 19.

47 Id. at � 784.



442 GEORGETOWN LAW JOURNAL

out a jury, or of remaining in custody or under bail, to be tried
in the ordinary way. If the accused consents to a summary

trial, or if his consent is not necessary, the magistrate, after
the charge has been reduced to writing, reads it to the accused,
and asks him to plead. If he pleads guilty, the magistrate pro
ceeds to pass sentence. If he pleads not guilty, the magistrate
proceeds to try him, and to sentence him, if found guilty. A
conviction made in this manner has the same effect as a con

viction upon indictment,48 and a dismissal of the charge is a

bar to any other criminal proceedings for the same charge.49
Where consent is necessary for a summary trial and the ac

cused elects to be tried by jury, or where the magistrate decides
not to try summarily or has no jurisdiction to do so, he proceeds
to hold the preliminary inquiry and to discharge the accused or

commit him for trial in the usual way.50
The procedure described above is similar to that existing in

England, and it is by the use of such a procedure that the bulk
of indictable offences are disposed of in that country without

resorting to trial by jury.51 The principle of summary trial of
indictable offences has existed in Canada since before the Con
federation.52 In Canada there is an additional device by which
indictable offences may be tried without the intervention of a

jury, i. e., the procedure of "speedy trial."

Speedy Trial of Indictable Offences

In any case where a person has been committed for trial by
a magistrate or justice on a charge of any indictable offence

except one which must be tried by jury under Section 583 of
the Criminal Code, he may, with his own consent, be tried out

48 Id. at � 791. In a few cases, however, an appeal lies from such
a conviction in the same manner as from summary convictions under Part
XV of the Code. See � 797.

49 Id. at � 792.
50 Id. at � 785. Where the offence charged is punishable with more

than five years imprisonment, the Attorney General may require it to be

tried by jury. Id. at � 775.
Under � 776, as amended by 1932-33, c. 53, � 10, where the offence is

one of theft, false pretences, or unlawfully receiving stolen property, and
the value of the property exceeds $25.00, the magistrate may accept a plea
of guilty from accused and sentence him, but if he pleads not guilty, the
magistrate must commit him for trial in the usual way.

51 Howard, op. cit. supra note 1, at 306 et seq.
52Consol. Stat. of Can. c. 105 (1859).
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of the regular term or sittings of the court which would "nor

mally" try him.52(a) This is so even though the court before

which, but for his consent, he would be triable, is or is not then
in session, and even though he has elected before the magistrate
to be tried by jury, instead of by a summary trial. Also an

accused person who is at large on bail may notify the sheriff
that he wishes to elect for "speedy trial," whereupon it is the

duty of the sheriff to notify the judge or prosecuting officer,
in the same manner as where the accused is in custody.

The sheriff is required within twenty-four hours after the
accused has been committed to custody for trial, or after he
has been notified by an accused person who is out on bail, to
inform the county court judge that the accused is so confined,
or has so notified him, stating the nature of the charge. There

upon the judge must have the accused brought before him. The

judge then states to the accused that he is charged with the of

fence, and tells him that he has the option of being tried forth

with, without a jury, or of remaining in custody, or at large on

bail if the court so directs, to be tried in the ordinary way.
If the accused consents to be tried by the judge, the trial

will proceed on a day named by the judge. The prosecuting
officer prefers against him the charge for which he has been
committed for trial. The accused is then arraigned and asked
to plead to the charge. If he pleads guilty, the judge passes

sentence, which sentence has the same effect as if passed by a

court having jurisdiction in the ordinary way.53 If he pleads
not guilty, the judge appoints an early day, or the same day,
for his trial, and proceeds accordingly to try the accused, and
to sentence him, if found guilty. A conviction or acquittal made
in this manner has the same effect as if made upon a trial by
jury in the ordinary way.54
If the accused, on being brought before the judge, elects for

trial by jury, he is remanded to custody, or the judge may, if he
thinks fit, admit him to bail. Notwithstanding the fact that he
has so elected to be tried by jury, he may, at any time within

thirty days before the next sittings of the court at which jury

52(a) Where the offence is punishable with more than five years impris
onment the Attorney General may demand trial by jury. Supra note 7, at
� 825 (5).

53 Id. at � 827 (4). A county court judge sitting on any such trial
constitutes ad hoc a court of record. � 824 (1).

54 Id. at � 835.
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trials can be had,53 notify the sheriff that he desires to re-elect.
Thereupon, unless the judge is of the opinion that it would not
be in the interests of justice to allow the accused to make a

second election, he will be tried by "speedy trial" procedure.56
The procedural device described above gives an accused per

son, even after he has been committed to prison or released on

bail for trial by jury, another opportunity to be tried without
awaiting the next sittings of the Supreme Court. Further
more, even if he again decides to await trial by jury, he has
another chance to change his mind, and to make a re-election
for speedy trial. This "speedy trial" type of procedure appears
to be a peculiarly Canadian development. The principle was

first adopted in Canada in 1869,57 and it was regarded at the
time by observers in England as a far-reaching but valuable
experiment.58

In its inception this type of procedure, although it covered
practically as wide a range of offences as at present, was some

what restricted in other respects. It was at first confined to
persons who had been committed for trial by the magistrate
without having elected at the preliminary inquiry for trial by
jury. If such an election had been made it was final, but in
1890 the accused was given the right to re-elect for speedy
trial, notwithstanding his prior election before the magistrate
for trial by jury.59 Where he had made his election for trial
by jury before the county court judge himself, instead of at
the preliminary inquiry, he could not re-elect for a speedy trial.
The right to make a re-election in such cases was given in 1900.60
Furthermore, speedy trial was originally confined to those ac

tually committed to gaol, to await trial, but in 1909 the right
to avail themselves of this procedure was conferred upon those

put upon their trial, but released on bail.61 These enactments

55 Unless the prisoner was committed for trial within forty days before
the said day, in which event he must re-elect not later than "ten days
before the next sittings of the court at which trials by jury can be had.
Id. at � 828 (5) .

56 Id. at � 828. If he has elected for speedy trial, however, he cannot
re-elect for trial by jury. See Rex v. Keefer, (1901) 5 Can. Cr. Ca. 122, 2

O. L. R. 572 ; Rex v. Howe, (1913) 24 Can. Cr. Ca. 215, 42 N. B. R. 378.
If an indictment has been preferred against him, he cannot re-elect

without the consent of the prosecuting officer. � 828 (4) .

57 32 and 33 Vict. (Dom.) c. 35 (1869).
58 (1870) 6 Can. Law J. 93.
59 53 Vict. (Dom.) c. 37, � 30 (1890).
60 63 and 64 Vict. (Dom.) c. 46 (1900).
61 8 and 9 Edw. VII (Dom.) c. 9, � 2 (1909).
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are illustrative of Parliament's settled policy of making this

mode of trial readily available to accused persons. In the words

of Anglin, J, in the Supreme Court of Canada:62

"The tendency of the courts in the earlier cases to place a narrow

construction upon the "Speedy Trials" provisions of the Criminal Code
has been adverted to in the Thomson Case [14 Can. C. C. 27] and

Walsh Case. [ 23 Can. C. C. 7]. It should probably be attributed to

the view strongly held by many, lawyers as well as laymen that trial

by jury, especially in criminal cases, should be preserved intact. But

Parliament by one amendment after another has overcome the several
restrictions that judges have from time to time sought to place upon
the right to elect for trial before a judge of the Court of Sessions, thus
evincing its policy and determination that this mode of trial shall,
as far as possible, be available within the limits and subject to the

safeguards which it has prescribed, and its desire that the sections of
the Code providing for it should receive a liberal rather than a narrow

construction."

This device for quickly disposing of indictable offences with
out a jury trial does not exist in England. There the election
made at the preliminary inquiry, is final, and if the offence is
one which the justices holding the inquiry cannot try summarily,
it must be tried by jury. It must be remembered however, that
the jurisdiction of justices in England to try summarily covers

a much larger range of offences than that of many magistrates
in Canada.62 (a) In England a great many offences are tried

summarily which in Canada would be tried by county court

judges under speedy trial procedure.
In Canada, therefore, by the conjoint operation of the de

vices of "summary trial" and "speedy trial," there is abundant

opportunity for disposing of indictable offences without a jury
trial, and without waiting for the regular sittings of the court

by which the offender would "normally" be tried. In the first

place, the magistrate presides at the preliminary inquiry to try
summarily a few offences. Secondly, he may, with the consent of
the accused, dispose summarily of a large number of charges.
If he is a magistrate in a town of at least 2,500 population, he
may so try all offences that a county court judge may try by a

speedy trial. Thirdly, even if the accused has been put upon
his trial by the magistrate, he has another chance to be tried

62 Giroux v. The King, (1917) 56 Can. S. C. R. 63, 78, 39 D. L. R. 190,
29 Can. Cr. Ca. 258.

62(a) cf. � 24 and Schedule II of the Criminal Justice Act, 1925 (15-16
Geo. V. (Imp.) c. 86) with � � 773-4 of the Canadian Criminal Code.
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without a jury be electing for speedy trial. Fourthly, even if
he elects before the county court judge for a jury trial, he has
an opportunity to re-elect. Hence the system provides facili
ties for greatly reducing the number of cases that will be tried

by jury. It is now proposed to show the extent to which these
facilities are actually used in practice.

Extent to Which Trial Juries Are Used in Canada

In estimating the extent to which accused persons avail
themselves of other modes of trial than by jury, it is impossible
to give more than a general indication of what actually happens.
The reason for this is the lack of statistics compiled in such
a manner as to make an exact analysis possible. A general set
of statistics is compiled showing the total number of charges
of indictable offences tried annually by jury, speedy trial and

summary trial respectively, but no information is available as

to the number in which the accused elected as to mode of trial
or in which he was tried summarily without his consent. No
information is available as to the number of jury trials for of
fences in which the offender had no other choice. There is also
no classification of the type of offences tried by jury, speedy
trial or summary trial respectively.

The general enumeration of the types of indictable offences

charged 63 furnishes little assistance in remedying the above
defects. These figures are useful as far as they go, but they
do not go very far. It is possible to determine therefrom that
a certain minimum number of the cases tried by jury could be
tried only in that manner. The annual number of charges of

murder, attempt to murder, manslaughter, rape, attempt to

rape, and libel is compiled under those separate names. It is
not possible, however, to determine the exact number

* triable
only by jury from this compilation, for some of the offences
are classified so generally that the information is useless for
this purpose. For example, 373 cases of "conspiracy" are listed
of 1931, but there is no indication of the nature of the various

charges included in that term. Some of them may have been

conspiracy to commit offences set out in Section 583 of the

63 This information is compiled in Part I, Table II of the Annual
Report of Statistics of Criminal and Other Offences, published by the
Dominion Bureau of Statistics, Ottawa, Can.
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Criminal Code. If so, they would be triable only by jury.
Others might be triable by some other mode of trial, at the elec

tion of the accused. Similarly, "theft" is classified in such a

manner that it is impossible to determine the number of cases

in which a magistrate had jurisdiction to hold a summary trial.
These examples could be multiplied indefinitely. Insofar, how
ever, as any reliable deductions can be made from the tables
of indictable offences classified by name, the writer will attempt
to make such deductions.

A general indication of the extent to which charges of in
dictable offences are disposed of by various modes of trial may
be seen in the following table.64

TABLE I

1927 1928 1929 1930 1931 1932

Cases tried by Jury.
Convicted 615 706 673 804 970 971

Acquitted 472 465 468 528 528 610
Total 1,087 1,171 1,141 1,332 1,498 1,581

Cases tried by a Judge
without Jury.

Convicted 2,142 2,228 2,388 2,669 2,938 2,910
Acquitted 855 816 791 940 406 1,042
Total 2,997 3,044 3,179 3,609 3,644 3,952

Cases tried by
Magistrates.

Convicted 16,079 18,786 21,036 24,984 27,634 27,502
Acquitted 3,400 3,692 4,216 4,826 5,413 4,586
Total 19,479 22,478 25,252 29,810 33,047 32,088

Total Indictable Cases.
Convicted 18,836 21,720 24,097 28,457 31,542 31,383
Acquitted 4,727 4,973 5,475 6,294 6,647 6,638
Total 23,563 26,693 29,572 34,751 38,189 37,621

64 This table is taken from Part III of the Introduction to the Annual
Reports for the years 1931 and 1932. Supra note 63. The Annual Report
for 1933 has not yet been published. These figures deal only with adult

offenders; juvenile court proceedings being listed separately.
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Converted into percentages this table appears as follows:

TABLE II

1927 1928 1929 1930 1931 1932

Cases tried by Jury . ... 4.61 4.39 3.86 3.83 3.93 4.21

Cases tried by a Judge
without Jury 12.72 11.40 10.75 10.39 9.54 10.50

Cases tried by Magis
trates 82.67 84.21 85.39 85.78 86.53 85.29

Total Indictable Cases . . . 100.00 100.00 100.00 100.00 100.00 100.00

It is necessary to bear in mind that the percentage of cases
tried by jury includes those required by law to be so tried.

Therefore, if such cases, providing their exact number could
be ascertained, were deducted from the total number of cases

tried by jury, the percentage of cases tried by jury, with the
consent of the accused, in relation to the total number of indict
able cases, excluding those required by law to be tried by jury,
would be somewhat reduced. It is, as has been said, impos
sible to determine the exact number to be so deducted. How
ever, the significance of this fact can be shown by an elimina
tion for any one year, e. g. 1932, of the cases which one can

be sure were triable only by jury. In 1932 there were 47

charges of murder, 22 of attempt to murder, 121 of manslaugh
ter, 45 of rape, 21 of attempt to rape, and 19 of libel. The
total of these charges is 275.

This is an extremely conservative estimate of the number
of charges in 1932 triable only by jury, but it is the only one

that can safely be increased by a number of charges included
in such general classes as "conspiracy," of which there were

243 charges in 1932, and "fraud" of which there were 774

charges.66
Taking this conservative estimate of 275 as being the num

ber of cases triable only by jury, it reduces the total number
of cases in which the offender had an option as to mode of trial

85 The figures in Table I are reduced to percentages only to the extent

necessary to show the various modes of trial.
w Supra note 7, at � 583 (1), (d), (e).
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to 1581�275 or 1306, at the very most. Deducting the same

number, i. e. 275, from the total number of charges for 1932,
one gets 37,621�275 or 37,346. This reduces the percentage,
set out for 1932 in Table II from 4.21% to 3.50%. In other

words, out of the total number of accused persons in 1932, ex
clusive of those triable only by jury, only 3.50% elected for
trial by jury. It must be remembered, however, that out of the
total number of charges set out in Table I for one year, a large
number were triable summarily by the magistrate without the
consent of the accused. The exact or even the approximate
number of such charges cannot be estimated. This fact is due
not only to the general mode of classifying offences, but also to
the peculiar provisions of Section 777 of the Criminal Code,
combined with the fact that the magistrate has a discretion as to

trying summarily without the consent of the accused, even

where he has jurisdiction to do so under this Section.
The increase in the number of jury trials in 1932 over 1931

in relation to the total number of charges does not necessarily
point to a greater tendency in offenders to elect for trial by
jury. It may be due to a larger proportion of the offences

charged in 1932 being more serious offences. This would ap
pear to be borne out by the corresponding increase in the per
centage of charges tried by speedy trial and the corresponding
decrease in those tried summarily by magistrates. It will be re

called that a county court judge has power to try much more

serious offences than can be tried by many magistrates.
It must be admitted, of course, that this suggestion is mere

guesswork, which is the only thing available under the circum
stances. Against this conjecture must be set off the fact that
while the total number of cases tried by jury in 1932 exceeded
those so tried in 1931 by 83, the total number of cases abso
lutely triable by jury, estimated on the very conservative basis
stated above, declined from 312 in 1931 to 275 in 1932. This
does not necessarily mean, however, that the total number of
cases triable only by jury in 1932 was less than in 1931, since
there may have been a large number so triable in , 1932 which
is not shown by the present system of classifying charges.

Despite the difficulties encountered in dealing with the avail
able statistics, the figures shown in the above tables give a strik
ing indication of the small proportion of indictable offences
tried by jury. Even if a very liberal allowance is made for
cases triable summarily without the consent of the accused, the
percentage of elections for trial by jury is still very small.
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Assuming that in only one half of the 37,621 charges in 1932

were the offenders entitled to choose their mode of trial, the
fact that only 1,306, at the very most, out of 18,810, elected
for trial by jury is very significant. In terms of percentages
it means that only 6.94% elected for trial by jury. It seems

safe to assume that not over one half, at the very most, were
unable to elect as to their mode of trial, for the total number
of charges for 1932 which magistrates clearly had no jurisdic
tion to try summarily without the consent of the accused
amounts to 9,463.67 That this total is set at an extremely low

figure is apparant, when it is pointed out that it includes none

of the 12,644 charges classified simply as "theft," of the 2,594
of "false pretences," or of the 1,009 of "receiving stolen goods."
In any event, these charges could not be tried by a magistrate
without consent unless the value of the goods did not exceed

$25.00 In some parts of Canada he could not try those charges
without the consent of the accused, even if the value of the

goods was under $25.00. 68 Hence it can safely be said that
not over 6.94%, at the very highest, of Canadian offenders in

1932 chose trial by jury. There is no reason to assume that
the exact percentage would be higher, but many reasons to

believe that it is lower.
It is clear from the above analysis that trial by jury in

Canada is the exception rather than the rule, even in the case

of serious offences, such as burglary and housebreaking, robbery,
arson, perjury and forgery. The total number of charges for

67 This total of charges clearly beyond the jurisdiction of magistrates
without consent is arrived at by adding the number of charges for the

following offences: abduction, abortion and attempt, bigamy, blackmail,
carnal knowledge, causing injury by fast driving, concealment of birth,
endangering life on railways, incest, seduction, burglary, house and shop
breaking, robbery, bringing stolen goods into Canada, horse and cattle
stealing, theft of automobiles, arson and other malicious damage to prop
erty, currency offences, forgery and uttering, adultery, attempt to commit
suicide, carrying unlawful weapons, criminal negligence, offences against
Opium and Narcotic Drug Act, perjury, prison breach and escape, riot and
unlawful assembly, sodomy and bestiality.

68 Along with this total of 16,247 doubtful cases must be included
4,246 charges classified under various kinds of "assault," 223 charges of
"shooting and wounding," 378 of "non-support of family," 777 of "fraud,"
and 2,308 of "gambling and lotteries." In many districts throughout Can
ada such charges, if triable at all by a magistrate, can be so tried only
with the consent of the accused. Supra note 7, at � 777 (c). This brings
the total number of doubtful cases up to 24,179, a figure to which several
other doubtful ones could be added.
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these offences in 1932 was 6,017, whereas the maximum number

that could have elected for trial by jury in all charges was

1,306. It now remains to discuss the value of summary modes

of trial from the standpoint of the State, and some of the

reasons why accused persons waive their right to trial by jury.

Value of Summary Modes of Trial to the State

From the standpoint of the State and society there are ob
vious advantages in having cases tried in a more summary
manner than by jury. From an economic standpoint, the State
is saved the expense of maintaining for long periods of time
numerous offenders in custody awaiting trial. To this may be

added, in the case of poorer offenders, the possibility of public
support being required for dependents whom accused persons
may be able to support if they are speedily freed. There will
also be a saving in jurors' fees by paring down to the minimum
the number of cases to be dealt with by grand and petit juries.

The efficient administration of justice may also be promoted
by relieving the pressure of criminal trials on superior courts,
thereby allowing them more freedom for dealing with civil
matters. On the other hand, magistrates and county court

judges, by dealing continually with criminal matters, are en

abled to become specialists in that field. They not only acquire
a specialized knowledge of the criminal law, but they also be
come experts in trying questions of fact, while juries can never

be anything but amateurs.
It is in the interest of both the State and the accused to

have the trial at a time when the matters involved are still fresh
in the minds of the witnesses. If the trial must be postponed,
possibily for months, their testimony is likely to be much less
reliable. In addition to this, some of the witnesses may die or

leave the country while the trial is pending, in which event it
may be difficult or expensive to procure their evidence, if it is
available at all.

From the viewpoint of society generally speedy modes of
trial are to be desired. They provide a means whereby ac

cused persons may be removed from the atmosphere of prisons
as soon as possible. If such persons are innocent, or are be
ginners in crime, it is very undesirable to require them to re

main in prison, where they may be exposed to the contami
nating influence of hardened criminals. Furthermore, as a

matter of logic and "justice" it is unsound to require persons



452 GEORGETOWN LAW JOURNAL

who are "presumed to be innocent" to remain imprisoned for

long periods while their guilt remains to be proved. It seems

strange that persons who are presumed to be innocent should
have to undergo similar treatment to that accorded to those

whose guilt has been established. Speedy modes of trial help
to reduce the number of such anomalous situations. They
also lessen the evil of poor offenders who cannot furnish bail

having to remain in prison, while those in more fortunate finan
cial circumstances are able to go at large. The elimination of

delay in trying cases also lessens the possibilities of the de

velopment of a "bail-bond racket" by which unscrupulous indi
viduals may capitalize upon the helplessness of indigent pris
oners.69 The opportunities for such conditions are lessened,
when there are few prisoners bound to await trial by jury. In

those few cases the charge will often be of such a nature that
release on bail will not be granted.

A further advantage in eliminating trial by jury exists in
an age when newspapers give much publicity to the circum
stances surrounding offences. The result is that in many cases

the attitude of those who will be the jurymen is bound to be
coloured beforehand. The jurors have probably read a great
deal about the case, and speculation has been rife in the com

munity long before the jury panel has been drawn. It may be

impossible for jurymen, however conscientious they may be, to
approach the issues before them with an open mind. They
lack the training and experience necessary to offset the danger
of "trial by newspaper."
It is also well known that under modern conditions, espe

cially in urban communities, substantial citizens are inclined
to regard jury service as a source of annoyance and financial
loss, rather than as a sacred duty to society. Consequently they
seek to avoid such service, with the result that the "twelve good
men and true" are apt to be drawn from the ranks of "pro
fessional jurymen," persons of little substance or doubtful char

acter, who find it a convenient way of getting a few dollars. Sub
stantial citizens may not object to devoting a small amount of
time to jury service, but they will seek to avoid the burden of

trying long dockets of cases, while their business or social inter
ests suffer. Hence the lessening of jury trials operates both to

remove a source of annoyance to substantial citizens, and to dis

courage the growth of a class of "professional jurymen."

69 Beeley, Bail System in Chicago (1928).



TRIAL JURIES IN CANADIAN CRIMINAL PRACTICE 453

It is true, of course, that some of the evils mentioned above,
the presence of which is notorious in some parts of the United
States, are not very prevalent in Canada. The reason for this
lies primarily in the fact that the Dominion is still a pioneer
country. That does not mean, however, that future social and
economic changes cannot produce them here also, and institu
tional devices which hamper their growth should be recognized
as vauable social assets. The comparative absence of such evils
does not lessen the actual or potential value of our institutions.
On the contrary, it challenges us to strive to improve and ex

tend such devices as tend to impede their growth. Probably
the very existence of our expeditious modes of procedure has
been an important factor in saving us from many of these vices.

Many things of value, therefore, are to be found in "summary"
and "speedy" trial procedure from the standpoint of society and
the State. It now remains to consider the factors which in
fluence accused persons to avail themselves of this procedure.

Why Accused Persons Choose Summary Modes of Trial

Apart from factors such as personal preferences for partic
ular judges or magistrates, there are many reasons why ac

cused persons choose summary modes of trial. In the case of
certain offences, a magistrate trying summarily cannot impose
a sentence of more than six months imprisonment,70 whereas
if the offender is tried in the "normal" way or by a "speedy
trial" a much greater punishment may be imposed. Again, the
mere desire to "get the whole thing over with" will influence
some offenders. If the accused feels that he can establish his

innocence, he naturally desires to do so as soon as possible.
This is particularly true if he has business or other interests
which may suffer during his absence. Even if such a person
is at large on bail, the mere fact of his being in that position
may injure his business or social interests. Accordingly, he
will be eager to remove the cloud from his reputation at the
earliest possible moment. Other persons may be unable to fur
nish security for bail, and are glad of an opportunity to escape
imprisonment, perhaps for months, while awaiting trial by jury.
If, on the other hand, the accused thinks he is likely to be con

victed, he will consider it an advantage to be able to be tried
without delay, and to serve a part of his sentence during the

Supra note 7, at � � 778-9.
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time in which he would otherwise be awaiting trial. If he can

not obtain bail, the reason just given is even more cogent. If
his case seems to be a poor one, he has everything to gain and

nothing to lose.
If the offence is one likely to arouse popular prejudice in

the community, the accused will feel safer in the hands of a

magistrate or judge. He may belong to a class of persons who
fear popular prejudice, such as large corporations, or their
officers. This possibility is recognized in the Section of the
Criminal Code,70(a) which gives persons charged with con

spiracy in restraint of trade an option for trial without a jury.
Furthermore, in certain types of offences, the issues of fact

may be such that the defence feels that a jury will not be able
to appreciate the points in its favour. Certain types of fraudu
lent offences by brokers or officers of corporations may require
the examination of a mass of documentary material involving
complicated financial transactions. A jury is no better equip
ped to deal with such a case criminally than in a civil action.

Whatever may be the considerations which influence accused

persons, it seems clear that a general expectation that they are

not so likely to be convicted by a magistrate or judge is not one
of them. The figures set out in Table I, above, would appear
to be an answer to any suggestion of that sort. It may pos

sibly be true that offenders expect a lighter sentence than a

Supreme Court judge might impose, but there appears to be
little reason for them to be more hopeful of an acquittal, if
tried wihout a jury.

It has been seen that, for a variety of reasons, Canadians
are willing to subject themselves to the judgement of a magis
trate or judge, in preference to that of a jury of their peers.
This is an encouraging indication of their respect for and con

fidence in the judiciary. This confidence is, on the whole, fully
justified. It is closely connected with the Canadian system of

permanently appointing those who exercise judicial functions.
Whatever may be their shortcomings, Canadian judges and

magistrates cannot be charged with subservience to political
bosses, or with making bids for popular favour. They are by
no means as likely to be influenced by popular clamour and pre

judice as are juries. That there is room for improvements, es
pecially in our system of magistrates,71 no one will deny; but

wo Id. at � 581.
71 Ontario has recently taken steps in this direction. Woods, Reorgan

ization of Magistrates in Ontario (1935) 21 A. B. A. J. 91.
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Canadians are not confronted with the difficult task of taking
the judiciary out of politics.

It is beyond the scope of this article to criticize existing
Canadian criminal procedure, but one is forced to express re

gret that Parliament has not carried the policy of expeditious
modes of trial to its logical conclusion. Since accused persons
themselves display great confidence in the judiciary, Parliament
might do well to make that judiciary even more accessible to
them. There appears to be no reason, except the lethargy of

legislators, why speedy and summary trials have not been ex

tended in respect of offences. An overhauling of the provisions
of the Criminal Code requiring jury trial is long overdue.72
There is little to distinguish most of the offences enumerated
therein from many that are now tried without a jury. From
the standpoint of the accused, it is hard to see howhis interests
will suffer by allowing him to dispense with a jury. His right
of election will be his safegaurd in particular cases. The in
terests of the prosecution, or the State, on the other hand, will
be sufficiently protected in special cases by provisions already
existing in the Criminal Code. Under these provisions the At
torney General is empowered, under certain circumstances, to
demand trial by jury.73
It is not unreasonable, therefore, to expect Parliament to

continue to extend the benefits of speedy and summary trial.
These procedural devices have not betrayed the confidence
placed in them in the past. There is no reason to assume that
they will do so in the future. Canadian legislators may do well
to eliminate practically all the restrictions upon the power of
the accused to elect as to mode of trial. If this is done, it may
confidently be predicted that trial by jury in Canadian criminal
practice will become not only exceptional but practically obso
lete In its place will be found the realization of Bentham's
ideal of "single-seated justice."

72 Supra note 7, at � 583.
73 Id. at � � 775, 825 (5) ; and supra notes 50, 52 (a).
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SOME OBSERVATIONS ON THE REGISTRABILITY
OF TRADE-MARKS

Richard Spencer

Historically

"DEFORE discussing the registrability of marks, it will be
well to make a few general observations on the purpose

of Trade-Mark Acts and the underlying principles governing
registration.

In the first place, although a creature of statutes, the regis
tration system constitutes a mirrored reflection of an impor
tant phase of common law. Trade-marks were recognized and
protected in the youth of our civilization, performing then as

they do now a public service. For instance, an armor maker

acquiring great skill would not only be sought after by those
whose lives depended upon strong and limber steel, but also
by the fashionable members of society who demanded the best.
In order that inferior goods would not be pawned off on these
important personages, laws were passed requiring artisans to

adopt and apply to their wares distinctive markings that would
serve to identify their goods and distinguish them from the
goods of others. To the imitator, the philanderer, who sought
to pass his own goods off by adopting a notation deceptively
similar to others, the punishment that seemed adequate in those
days usually consisted in the severance of the right hand. The
newcomer proceeded at his own risk, but gingerly, I can assure

you. Such hesitancy would be viewed with amazement and
downright pity by our trade pirates of this day and age, who
exercise all the diplomacy of a hungry tiger. But that is a story
that concerns us only incidentally here. I use the word "inci
dentally" advisedly, since we are concerned with it at least to a

degree. We must remember the traditional traits and habits
of the trade pirates in viewing the entry of a newcomer into an

established field of manufacture.
But to return, the use of markings to identify origin contin

ued and accompanied the advance of trade the world over. In
due time the far greater and more comprehensive doctrines of

* First Assistant Commissioner, United States Patent Office. Former
member of the faculty, School of Law, Northwestern University.
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the law of unfair trade and competition grew out of the law of

trade-marks, but that also is a story that does not concern us

here, except that it illustrates the importance of trade-marks

as a source of law and equity ; a source that will grow in his

torical value as the law of unfair trade and competition grows

in importance until the latter becomes, as I believe it is bound

to, the leading field in English jurisprudence.
At the time of the settlement of Jamestown the trade-mark

right was recognized in England as a property right subject to
protection against invasion and, hence, early in our history the
common law of trade-marks was firmly implanted in our own

legal system.
At this early date the people of our country were primarily

and mainly engaged in agrarian pursuits and had little contact
with trade-marks. Even as the nation grew and manufactur

ing commenced, competition was rare. Each community had
its general store, its blacksmith shop, its cobbler, and such, but
rarely was there more than a single one of each of these units
in a settlement. In such a picture there was little or no op

portunity for trade-mark confusion, and, therefore, although
we find some early decisions, the great mass of conflicts did not
arise until later.

They came with the railroads and the newspapers. These
instrumentalities brought about the expansion of market areas
and it was not long until the local cobbler was shipping his
goods afield, there to compete with the goods of others. The
industrial revolution brought about widespread manufacturing
activities resulting in the creation and use of multitudinous
trade-marks.

Soon innumerable marks were in use, many on goods of the
same class that found their way into the same markets. Con
fusion and litigation resulted and led in a most natural manner
to the realization that merchants and manufacturers would be

greatly aided if they could have access to a national bureau

maintaining a register of trade-marks. This catalogued list of
names would serve innumerable uses. Those adopting new

marks could refer to it; defendants could look to see if others
than the plaintiff used the mark in suit; if goods appeared on

market bearing a certain name, their origin could be deter
mined by the reference to the register; it would be an easy
matter to ascertain all of those engaged in a certain line of

manufacture, and so forth.



458 GEORGETOWN LAW JOURNAL

It was soon to be discovered that a national plan of regis
tration was subject to a serious handicap. In the Trade-Mark
cases,1 it was held that a system that included the registration
of marks which had only been used in intra-state commerce, as

compared to those used in interstate commerce, was illegal, the
Supreme Court pointing out that the registration system had to
find its justification in the commerce clause of the Constitution
and therefore had to be confined to marks used in interstate
commerce. This was a serious blow, since it meant an incom
plete register, but even one having that fault was more to be
preferred than none at all.
It was promptly realized that, in order to encourage a party

to go to the expense of securing registration, some inducement
had to be held out. Based upon this premise, there issued the

provisions of the statute2 which holds that a registration shall
be prima facie evidence of ownership of the mark and that the
owner of a registered mark may sue in the Federal Courts.
Other provisions, such as the one permitting the owner of a

mark to deposit a copy of the registration with the Treasury
Department to prevent importation into this country of foreign
articles bearing the same mark,3 offer further inducements.

These, however, are all procedural or adjective rights and
must be clearly differentiated from the substantive property
rights of trade-marks that existed at common law entirely
apart from statute.

Underlying Principles

This discussion leads to certain broad concepts that should
govern registration systems. The act of registering a trade
mark does not create a substantive or property right, as in the
case of patents, nor in any sense create a monopoly. It simply
records the existence of a common law right; a right that will
be recognized regardless of whether it is registered.

In passing on the right of registration, those considerations
should be borne in mind and there are some who argue that, in
the light of them, trade-marks should be registered with wide
latitude and practically without examination. I am not in full
agreement with this position. While realizing the necessity of
encouraging registration, I remain fully aware of two other

1 100 U. S. 82 (1879).
2 Act of February 20, 1905, 33 STAT. 728, 15 U. S. C. A. � � 101-109 (1926).
3 Id. at 730.
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facts: First, that the statutes of the United States expressly
dictate which marks shall and which marks shall not be regis
tered and these legislative mandates must be fully respected.
Second, that although the rights conferred by registration are

adjective only, they are of great value and should not be con

ferred hastily or thoughtlessly. The privilege of shifting the
burden of proof to the defendant is extremely important to a

plaintiff in a trade-mark infringement suit and even the right
to place upon a product the words "Trade-Mark Registered,
United States Patent Office" is of outstanding worth. Indeed,
there are many competitors that would allow themselves to be
controlled by that marking, whereas they would never be im

pressed by the unwritten common law right. To repeat, there
fore, Federal registration of trade-marks should be encouraged,
but the right of a person to registration should not be regarded
too lightly.

The principles governing registration of trade-marks should
follow as closely as possible the substantive or common law

principles governing ownership. Obviously, the registration
records, to be of value, must reflect accurately the status of the
marks in the commercial fields. If an applicant is not entitled
to use the mark in commerce, the registration has no place on

the record books. If a mark is abandoned, it should be removed
from the register; if the use of a registered mark is perpetually
enjoined, it should be stricken. Accordingly, in passing on the

right to register, common law principles should be taken

strongly into account and to this end the decisions of the va

rious state and district courts of the country on the subject of
trade-marks are important, although, when they are found to
conflict with the views of the courts of appellate jurisdiction of
the Patent Office, they necessarily lose prestige, since the law
of the forum must govern.

I have said that the common law of trade-marks should gov
ern the registration of them and from this it must follow that
the Federal laws permitting registration must comprise an ex

pression of the common law, as indeed they do. Rather than
impose upon the Patent Office the task of determining the law
in each case, the statutory enactments succinctly establish guid
ing principles, which, when followed, bring about results that
would likewise be obtained by application of the common law

principles without reference to statutes.
Inasmuch as I am anxious to come to the more practical side

of my discussion, I will not endeavor to demonstrate the close
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adherence of the Registration Acts to the common law of trade

marks, but I will state that in my opinion it is intended to con

form exactly. A difficulty that grows out of the situation is
that the common law of trade-marks naturally is a flexible body
of rules, whereas any statutory enactment involves consider
able rigidity. However, so far as the statutes permit, and they
are couched in broad terms, the right to register and common

law ownership should be coincident.

Secondary Meaning

It is frequently argued by attorneys coming before me that
marks otherwise barred should be registered because they have
acquired secondary meaning. It is true that such marks re

ceive protection under the doctrines of common law and, in
deed, there is a move afloat to amend the trade-mark laws to
make them registrable in all instances. At present, however,
secondary meaning, as such, is of no significance when it comes
to the question of registrability of marks and time and money
are wasted in taking proofs on the point. Before leaving this
statement, some comment should be made regarding the ten-

year clause of the Act of 1905 3 (a) and the one-year clause of the
1920 Act.4 Under the former, marks not otherwise registrable,
but in exclusive use for ten years prior to the passage of the
Act can be registered on the theory, it may be supposed, that
secondary meaning is conclusively presumed. The same con

siderations apply under the 1920 Act to marks that have been
in exclusive use for a period of one year preceding the date of
filing the application.

Although the presumption in these two instances has some

basis in fact, I prefer to accept as fiction any presumption that
the law does not permit to be rebutted. Hence, rather than say
that the registrability of these marks depends on secondary
meaning, I prefer to say that it depends solely on the gener
osity of the legislators and has little or nothing to do with sec

ondary meaning. The fact is, that in security registration un

der these two clauses it is necessary only to establish the re

spective periods of exclusive use and not to show that the marks
have acquired secondary meaning as a result thereof. Even if
the oppisite side shows clearly that no secondary meaning has

3(a) Id. at 726.
4 41 stat. 533 (1920), 15 U. S. C. A. � � 121-128 (1926).
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attached, that showing is utterly unavailing if the required per
iod of exclusive use is once established.

And so to repeat, under our present Registration Acts, sec

ondary significance is of no importance. I might say that I
believe it will and should be of great importance in future acts.

Goods of the Same Descriptive Properties
A clause of the 1905 Act4(a) that has given rise to numerous

disputes, resulting in extraordinary conflicts in decisions, is
that which prohibits registration of marks that are identical
with known or registered marks "appropriated to merchandise
of the same descriptive properties." What are "goods of the
same descriptive properties"?

Are coal and coal oil ; fuel oil and coal oil ; fuel oil and coal ;
fuel oil and gasoline; gasoline and coal? In one of the first
cases that came before me I had to decide whether gasoline and
coal are goods of the same descriptive properties.5 The Court
of Customs and Patent Appeals has previously held that coal
and fuel oil are the same.6 The Patent Office has held that (1)
gasoline and lubricating oils7 and (2) lubricating oils and fuel
oil8 are goods of the same descriptive properties. It made a

lovely syllogism : Coal and gasoline are of the same descriptive
properties; gasoline and lubricating oils are of the same de
scriptive properties; therefore, things equal to the same thing
being equal to each other, coal and gasoline are of the same de

scriptive properties. Somehow, though, I managed to hurdle
what appeared to be an inevitable conclusion and held them to
be of different descriptive properties.

Many a battle has been waged under this Section of the Act
and many a test has been offered to determine whether goods
are of the same descriptive properties. Decisions on the ques
tion are as conflicting and interlocking as jungle undergrowth
and as difficult to penetrate. At one time the tribunals looked
to the "use" to which goods were to be put and held that the

4 <a> Supra note 2, at 725.
5 Ashland Refining Co. v. United Collieries, 159 Ms. D. 162, 20 U. S.

Pat. Q. 171 (1934).
6 Harlan-Wallis Coal Corp. v. Transcontinental Oil Co., 20 C. C. P. A.

944, 64 F. (2d) 122 (1933).
7 Standard Oil Co. v. Independent Oil Men of America, 11 U. S. P. Q.

212 (1931).
*Ex parte Petroleum Heat & Power Co., 151 Ms. D. 636, 18 T. M.

Rep. 251.
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goods were of the same descriptive properties if they were in
tended for the same use. The "use" test seems to find an ulti
mate in the case of Ethyl Gasoline Corp. v. Lyons Storage Bat

tery Company9 in which gasoline and storage batteries were

held to be goods of the same descriptive properties because both
are used on motor vehicles. At another time the existence of
physical similarities between the goods of the respective par
ties was insisted upon by the courts, but this test also is now

obsolete.10
In a series of cases beginning a few years ago, the Court of

Customs and Patent Appeals stated that goods are of the same

descriptive properties if they fall within "the same general
class" or if they are "capable of a general definition."11 In
applying this test, the court has held that flour and raisins are

goods of the same descriptive properties since they are both
grocery products.

With all due respect to the results that have been achieved
by the court by means of this test, I find it somewhat difficult
to apply since I do not know how general a definition I can em

ploy. It is possible to select a general definition that will en

compass almost any goods. For instance, even Judge Learned
Hand's recent classical illustration in which he referred to a

steam shovel and a lipstick as being of different descriptive
properties12 would fall within the definition of mechanical con
trivances or devices. All goods can be classified, for instance,
as personal property and with an infinite number of less gen
eral definitions available it becomes difficult to determine the one

that should be accepted.
A test with which I have found less difficulty, although I

realize that others might have more trouble in applying it than
the other, is this : That goods are of the same descriptive prop
erties if an ordinary member of the buying public would come

to the conclusion that they emanate from the same source of

9 8 U. S. Pat. Q. 286 (1931).
10 See Discussion in Sprague, Warner & Co. v. Christie & Hoover, 159

Ms. D. 320, 22 U. S. Pat. Q. 414 (1934).
11 B. F. Goodrich Co. v. Hockmeyer, et al, 17 C. C. P. A. 1086, 40 F.

(2d) 99 (1930) ; Check-Neal Coffee Co. v. Hal Dick Mfg., 17 C. C. P. A.

1103, 40 F. (2d) 106 (1930) ; California Canneries Co. v. Bear Glace Co.,
18 C. C. P. A. 732, 44 F. (2d) 866 (1930) ; Blackstone Products Co., Inc. v.
Green Bros. Co., 21 C. C. P. A. 1065, 70 F. (2d) 271 (1934) ; Noll v. Krembs,
73 F. (2d) 491 (C. C. P. A. 1934).

12 L. E. Waterman Co. v. Gordon, 72 F. (2d) 272 (C. C. A. 2nd, 1934).
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origin. In applying this guide my results have been, at least
to my mind, in complete harmony and accord with the decisions
of the court and I have escaped the difficulty of seeking after
proper standards of definition.

Please do not believe that I consider myself the originator
of this method inquiry. It is a very old device in the law of
unfair trade and competition even though I know of no series
of cases dealing with the registration of marks under the Sec
tion in question in which the source of origin test has been re

lied upon.

Confusing Similarity
The next clause in the 1905 Act12(a> prohibits the registra

tion of marks that so nearly resemble other marks applied to
goods "of the same descriptive properties as to be likely to cause

confusion or mistake in the mind of the public or to deceive
purchasers." The task of determining whether marks are con

fusingly similar is a difficult one. Take, for instance, the no

tations: SIMONIZ, PERMANIZ, and LUSTERIZE. The first
two, SIMONIZ and PERMANIZ, were held alike by the court13
although I held LUSTERIZE entitled to registration, notwith
standing the prior registration of SIMONIZ.14

For a considerable period the Patent Office and the courts,
in determining similarity or dissimilarity of marks, dissected
them into fragments and compared them microscopically, syl
lable by syllable. This practice of dissection continued until it
was condemned by the Court of Customs and Patent Appeals in
this language of Mr. Justice Graham:15

"In our opinion, there has been too much refinement of reasoning
by both the Patent Office and counsel in some of these cases in the

attempted dissection of words used as trade names."

* * * * *

"In considering whether a trade name will be confusing or not,
consideration should be given to the whole word."

12<a' Supra note 4 (a).
13 The Simoniz Co. v. Permanizing Stations of America, Inc., 18

C. C. P. A. 1374, 49 F. (2d) 846 (1931).
14 The Simoniz Co. v. The R. M. Hollingshead Co., 159 Ms. D. 190, 20

U. S. Pat. Q. 327 (1934).
15 Apex Electrical Mfg. Co. v. Landers, Frary & Clark, 18 C. C. P. A.

555, 41 F. (2d) 99 (1930).
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In subsequent cases both the Patent Office and the court have
followed the custom of examining and comparing the marks in
their entireties. Ample reason supports the modern tendency.
The ordinary purchaser whose interests are being protected does
not have an opportunity to dissect and compare piece by piece
the marks of the parties ; indeed, in the ordinary case the pur
chaser does not know that more than one of the marks is in ex

istence. Often he compares a name he sees before him, or hears
a clerk pronounce, with a dim recollection of the name of the
thing he is after. If the two, the one he sees and the one he
has in mind, are similar in their entireties or in their predomi
nating features, the purchaser is quickly led to believe that the
one before him is the one he seeks. It is the confusion arising
in this situation that the law endeavors to prevent and, in so

doing, the court attempts to project its personality into that of
the unsuspecting purchaser, examine the marks through his
eyes, apply the same tests that he applies, and thereby arrive at
a proper result.

What a difficult struggle it is ! If the court could go through
the unsuspecting experience of the unwary buyer, one impres
sion might be gained. On the other hand, by the time the court
comes to make its decision, both marks have been firmly im
printed upon it, the differences and similarities have been ar

gued by astute counsel and, lest these be forgotten, carefully
devised briefs and exhibits are always available to add to the
confusion.

Certain minor tests are available and very helpful. For in
stance, similarity in the beginnings of marks is more important
than similarity in the endings, since the eye of a casual pur
chaser rarely travels the entire length of the mark. Similarity
in sound is important, likewise similarity in meaning of the re

spective marks as well as in the appearance thereof. Likewise,
the nature of the goods must be taken into account, since dif
ferences in the notations of the respective parties are often em

phasized, and any likelihood of confusion avoided, by reason of
the differences between the goods of the parties.16

It is extremely difficult to lay down a practical test of de

termining the question of confusing similarity between marks.
Perhaps the most limited definition that can be expressed is that
the possibility of confusion must be avoided by requiring the

16 See discussion in Vick Chemical Co. v. Central City Chemical Co.,
22 C. C. P. A.� (1935).
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newcomer to select a mark sufficiently different from the prior
user's that an ordinary purchaser will not be confused between
the two but will select the one he intended to select. The test
being so broad, its application is naturally very difficult. In
applying it, certain considerations must be kept in mind. It
must be recalled that it is extremely difficult today to adopt a

mark that is new. Applicants for trade-mark registrations are

constantly disappointed to discover that marks they believe to
be new with them are already old and well-known. Over 300,-
000 trade-marks are registered, and it has been estimated that
only one out of five in actual use is registered. This means

that over a million and a half trade-marks are in use today, ap
proximately three times as many as there are words in the Eng
lish language. Remember that there are only twenty-six letters
in the alphabet. In view of rapidly advancing economic condi
tions, care must be taken not to give a trade-mark an exagger
ated scope of protection. It is necessary to pursue a course

which, although fair to the old user, is not unfair to the new

comer.

Descriptive Marks

Another important Section of the Act,17 and one which gives
rise to difficulties almost as numerous as those that have been

mentioned, is the one that prohibits the registration of words
that are "merely descriptive of the goods or of the character or
quality of such goods."

The difficulty of distinguishing between words which are de

scriptive and those that are suggestive has always disturbed me.

It is of course easy, when passing upon the question, to regard
a particular mark intently and to then categorize it spontan
eously. Such a process is classification by intuition rather
than by deduction. It consists in relying upon one's ability to
tell from more objective inspection whether a word is descrip
tive or suggestive. The difficulty with this process, as a judi
cial one, is that it invariably results in conflicting decisions.
No one can be sufficiently consistent to drop all '"descriptive"
marks into the box labeled "descriptive" and "suggestive" ones

into the one labeled "suggestive." In no time at all each box1
will contain an irrational assortment of words, the collection of
which within a single grouping cannot logically be justified.

11 Supra note 4 (a).
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The difficulty is that such marks shade gradually, almost

imperceptibly, from one type into the other. A single decision
leads invitingly to a decision going a little farther afield, that
one to another a little more remote, and so on, until one sud
denly realizes, generally with dismay, how far he has traveled
from the starting point and that the path which once seemed so

clear has become thoroughly cluttered and obscured, preventing
return to the point of departure. Nevertheless, it is easy to de-1
cide a case in this cavalier manner, concluding it by a few re

marks to the effect that descriptive words cannot be exclusively
appropriated because they are publici juris. As I say, how

ever, the difficulty with this mode of procedure is that in a short
time one's decisions become irreconcilable ; that this is true can

be irrefutably established by referring to prior adjudication on

the subject.
Today, if an applicant is seeking registration of a trade

mark that is rejected on the ground that it is descriptive, a

large number of perfectly appropriate cases can be found up
holding the viewpoint of the applicant, another group the posi
tion of the office, and still other numerous cases will support at
least one or two independent theories that have not been ad
vanced by either applicant or office. The challenge to consis

tency in this field has not been successfully met.

The reason that registration of descriptive words is not per
mitted is because the public and, more particularly, the manu

facturer or vendor are entitled to the free and untrammeled use

of the appropriate and apt terms of the English language in

describing merchandise. To give to any manufacturer the ex

clusive right to descriptive language deprives every one else of

just so much. Obviously, if more and more descriptive terms

were exclusively appropriated, greater and greater would be the

deprivation of the public. In order to prohibit outrageous ap

propriation and to guarantee to the public the unfettered use of

descriptive language, the trade-mark statutes prohibit the reg

istration of such marks.

What, then, may be defined as a proper test for determining
whether a given notation is descriptive? In my opinion, the

answer is that a descriptive term is any one that would nor

mally and naturally be employed by a manufacturer in describ

ing the particular goods upon which the mark is used. All of

the natural language that would normally and logically be

availed of in describing the product must remain freely avail

able to the public. Where, however, the applicant goes beyond
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the normal and natural language and coins or adopts a sug
gestive term that falls without the bounds of descriptiveness,
that term must be accorded the recognition of registration.

Misspelling
It is perhaps unfortunate that there prevails among a large

portion of the general public the belief that a descriptive nota
tion makes a perfectly good trade-mark if it is misspelled. The
error in such an assumption is clearly indicated in a decision
of the Supreme Court in which Mr. Justice McKenna held that
bad spelling had not become so rare that it made arbitrary a

word otherwise descriptive.18 Although the decision was ren

dered more than twenty years ago, its tenets continue to apply.
There are unfortunately more than a few members of the buy
ing public who, if called upon, would fail to recognize misspell
ing in trade-marks. Apart from this observation, words when
spoken fail to disclose whether they are spelled correctly or

phonetically and, since the descriptiveness of the word when
spoken is as important as its descriptiveness when written, it
must follow that the misspelling or phonetic spelling of a word
is of no assistance in avoiding the rule of descriptiveness.

The Term "Merely"
While on the topic of descriptive words, one more point is

deserving of mention. Section 5 of the Act of 1905 19 prohibits
the registration of marks which consist "merely in words or

devices which are descriptive of the goods." The appearance
herein of the term "merely" seems to have caused considerable
confusion. It is constantly argued on behalf of applicants that
if a mark has one meaning that is descriptive of the goods and
another meaning that is not, the notation is not "merely" de

scriptive and registration should accordingly be allowed. This
is unsound. The fact that a term, otherwise descriptive, may
have a dual meaning, or even a secondary significance, does not
render it registrable when it is applied to goods of which it is

descriptive. The purport and intent of the term "merely" as

it appears in the Act has been clearly announced by the Su-

18 Standard Paint Co. v. Trinidad Asphalt Mfg. Co., 220 U. S. 446

(1911).
19 Supra note 4 (a).
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preme Court of the United States in the case of Beckwith v.

Commissioner of Patents.20
In that controversy Mr. Justice Clark delivered the opinion

of the Court and held that the term "merely" applies to com

posite marks in which a part of the mark is descriptive and the
balance is entirely fanciful and arbitrary. Justice Clark points
out that if the entire mark were descriptive, registration would
be refused but since only a portion of it was descriptive the
mark, regarded in toto, was not "merely" descriptive. To my
mind, this is clearly correct and, accordingly, I am of the opin
ion that the term "merely" as employed in the clause prohibit
ing registration of descriptive notations applies only to marks
that are of composite character.

The word "merely" is also employed in connection with the

statutory prohibition against the registration of geographical
terms and in the Plymouth case21 the Court of Customs and
Patent Appeals held that the word "Plymouth" is not "merely"
geographical because it bears certain secondary connotations or

significances. It seems to me that this case departs somewhat
from the composite mark rule that was established by the Su
preme Court in the Becktvith case and until the Court of Cus
toms and Patent Appeals has occasion to cite and elaborate
upon the decision, I will continue to have some difficulty in fully
understanding it.

Stenographic Omissioyi

I have covered the points of the 1905 Act that have caused
me, and I believe I am accurate when I say they have also
caused applicants, the greatest anxiety in dealing with ques
tions of registrability. There are numerous other points upon
which comment could be made, such as opposition and cancella
tion proceedings, the geographical extent of marks, etc., but it
is not my intention to touch upon these subjects at this time.
There is, however, one point which I would like to mention in

connection with the 1920 Act.
It appears that the stenographer in copying the provisions

of the Act seemingly omitted by accident some very important
words. The Act as it stands prohibits the registration of marks
that are identical to previously known or used marks, but does

20 252 U. S. 538 (1920).
21 In re Plymouth Motor Corp., 18 C. C. P. A. 838, 46 F. (2d) 211

(1931).
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not in language at least, forbid the registration of marks that are
merely confusingly similar to those already in use. It is ac

cordingly argued from time to time that under the 1920 Act

registration cannot be refused unless the earlier mark is iden
tical with the one for which registration is sought. In an opin
ion22 decided by the Solicitor for the Department of the In
terior shortly after the Act was passed and likewise in two d&-
cisions23 handed down by the Patent Office from time to time,
it has been held that the words in question were inadvertently
omitted and must be read into the statute. In other words,
they appear there now by implication, with the result that not

only does the Patent Office refuse registration of identical no
tations under the 1920 Act, but it also refuses registration of
those that are confusingly similar to others.

22 277 0. G. 181, 1920 C. D. 89.
23 Postum Cereal Co. v. California Fig Nut Co., 313 O. G. 454, 1923

C. D. 43; ex parte Good Humor Corp. of Amer., 159 Ms. D. 384.
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THE SUPREME COURT OF THE UNITED STATES *

/^iN February 18th, 1935 the Supreme Court determined one

^-^ of the most important and momentous questions which has
ever been before that body. In a five to four decision, the jus
tices held constitutional the abrogation of gold clauses in pri
vate contracts and the refusal of the government to pay gold
coin in return for gold certificates. The two cases on private
obligations 1 involved railroad bonds which provided for pay
ment "in gold coin of the United States of or equal to the pres
ent standard of weight and finances." Payment was demanded
in gold or equivalent of gold according to that standard. It
was held that this was a contract for the payment of money,
not of gold coin as a commodity, nor of bullion. Congress was

acting within its power in abrogating such contracts. In as

much as Congress has the power to coin money and to regulate
the value thereof, and to pass any laws necessary and proper to

* Written March 10, 1935.
1 Norman v. Balto. and Ohio R. Co., No. 270, Oct. Term, 1934, decided

Feb. 18, 1935; U. S. Reconstruction Finance Corp. v. Bankers Trust Co.,
No. 471-2, Oct. Term, 1934, decided Feb. 18, 1935.
470
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the exercise of this power, the Acts were valid, and, furthermore,
such contracts must be taken to have been made with reference

to the possible exercise by the government of such rightful autho
rity. The constitutional authority cannot be fettered by private
contracts. Such clauses cannot stand when they interfere with

the policy of Congress in the exercising of that authority.
In the "Gold Certificate Case" 2 it was decided that gold

certificates of the United States were likewise contracts for the

payment of dollars, not for gold as a commodity. At the date

of presentation the dollar had not been devaluated, although
the price of gold had increased. The plaintiff was therefore

paid on the basis which existed at the time the certificate was

issued, and thus sustained no actual loss. Even had he been

paid in gold, he would have been required to surrender that

gold immediately and could not deal in it or export it. Conse

quently, his damages were at most purely nominal, and no

action could be brought therefor in the Court of Claims, since
that body was not instituted to try such a case.

In the "Liberty Bond Case," 3 however, the Court was unani

mously of the opinion that Congress had exceeded its authority
in abrogating its own contracts. There is a vital distinction
between the power of Congress to control the contracts of pri
vate parties, and its power to alter or repudiate its own con

tracts. The Court stressed the phrase of the Constitution that

Congress has the power to borrow money on the credit of the
United States, and pointed out that if the standard of payment
may be repudiated, then the amount to be paid may also be re

pudiated, which would ultimately destroy the credit of the gov
ernment. However, the plaintiff failed to show that he had
sustained any actual loss in relation to buying power. Payment
in an equivalent of the present value of the gold dollar would
constitute an unjustified enrichment. The damages being
purely nominal, the Court of Claims has no jurisdiction.

Interstate Commerce�Milk Control

In Baldwin v. Seelig* the Court held a part of the New York
Milk Control Act unconstitutional. The Act4(a) provides for

2Nortz v. United States, No. 531, Oct. Term, 1934, decided Feb. 18,
1935.

3 Perry v. United States, No. 532, Oct. Term, 1934, decided Feb. 18,
1935.

4 No. 604, Oct. Term, 1934, decided March 4, 1935.
4<*> N. Y. Laws 1933, c. 158, N. Y. Laws 1934, c. 126, � 258 (m).
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a system of minimum prices to be paid by dealers to producers.
The validity of the Act as applied to producers within the
State having previously been determined,4 (b> the question raised
in this case was whether milk which had been purchased at
lower prices from producers outside the State could be sold,
in original bulk containers or in bottles. It was decided that
this was a burden placed by the State upon interstate com

merce and could not be justified as a police power regulation
for improving the quality of milk sold in the State, nor could
it be sustained as a measure aimed at improving the current
economic situation, the form of the package in which the ar

ticle is sold being immaterial.

Pleading�New Trial

Dimick v. Schiedt 5 was an action in a Federal District
Court for damages due to a personal injury. The plaintiff
moved for a new trial on the ground that the damages were in

adequate and the trial court granted the motion, but imposed
the condition that the motion would be denied if the defendant
would consent to an increase of damages as fixed by the court.
The Supreme Court, in a five-to-four decision, held that this
violated the Seventh Amendment, which provides that ". . . no

fact tried by jury shall be otherwise reexamined in any court
of the United States, than according to the rules of the Com
mon Law." Mr. Justice Sutherland pointed out that this re

fers to the Common Law rules as they existed at the time the
Constitution was adopted. After an exhaustive study of the

history of the law on this point, it was determined that the

question of damages is a question of fact, to be decided by the

jury, and while excessive damages may be remitted by the court,
since what remains was found by the jury as well as the ex

cess, on the other hand, an increase by the court is an addition
of something which was in no sense included in the verdict. To

change this rule upon the theory that the Common Law is flex

ible would be to alter the Constitution and to compel the plain
tiff to forego his constitutional right to the verdict of a jury.

4<b) Nebbia v. New York, 291 U. S. 502 (1934) ; Hegeman Farm Corp.
v. Baldwin, 293 U. S. 163 (1934) ; Bordens Farm Products Co. v. Baldwin,
293 U. S. 194 (1934).

5 No. 78, Oct. Term, 1934, decided Jan. 7, 1935.
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Bills of Lading�Valuation Clauses

A bill of lading contained the clause, "claims for loss, dam
age, or short delivery shall be adjusted on the basis of the in
voice value of the entire shipment." A shipment of goods from
Italy was damaged by improper stowage. The Court held in
this case 6 that such a clause requires that if, after deducting
loss and damage, the remaining cargo is worth more at its des
tination than the entire cargo at the place and time of ship
ment, the carrier shall be wholly exonerated from liability.
Such an agreement has the effect of relieving the carrier from
the consequences of its negligence, and is therefore against
public policy, is unreasonable, and even though supported by a

valid consideration, cannot estop the injured party from claim

ing damages.

Congressional Power�Contempt
In the widely publicized MacCracken case 7 the Court again

upheld the power of Congress to punish for contempts commit
ted against either House when engaged in the performance of
their duties. MacCracken had refused to produce certain pa

pers before a Senate committee investigating air mail contracts.
His refusal was based upon the fact that many of the papers
were confidential communications. However, he produced some,
as to which his clients had waived their privilege, but mean

while other papers had been removed surreptitiously. It was

held that Congress has the power to compel testimony not mere

ly to remove existing obstructions but may exercise it even

though the removal and destruction of papers were completed
acts at the time of the contempt resolution, so long as the act
was of a nature obstructive to legislative process. Whether he
was guilty, and whether he had purged himself of contempt so

far that he did not deserve punishment, was for the Senate to
determine and not a question for the court on habeas corpus

proceedings.

Habeas Corpus�Original Jurisdiction of Supreme Court

The Supreme Court refused, without prejudice, the request
of Thomas J. Mooney to file a petition for an original writ of

6 Steamship "Ansaldo San Georgio I" v. Rheinstrom Bros. Co., No. 521,
Oct. Term, 1934, decided March 4, 1935.

7Jurney v. MacCracken, No. 339, Oct. Term, 1934, decided Feb. 4,
1935.
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habeas corpus. The use of perjured testimony by the State may
violate the due process clause of the Fourteenth Amendment,
but the Supreme Court has no jurisdiction until the corrective

process of the State has been exhausted. Since petitioner had
not applied to the State court for habeas corpus on the grounds
stated, leave to file the petition was denied in Mooney v. Holo-
han.8

Bankruptcy�Trustees�Discharge
Before bankruptcy a bankrupt had given securities to a bank

to cover an indebtedness. Within four months a petition in

bankruptcy was filed. The bank converted some of the securi
ties into money, and then the trustees elected to reclaim the
securities under Section 60 (b) 8(a) of the Bankruptcy Act.
When the bank closed they attempted to impress a trust on this
fund and thereby to secure priority of payment. The Court
held in this case 9 that the trustees were entitled to no priority.
Due to the delay the proceeds of the sale had become mingled
with other funds of the bank and were held by the receiver upon
a trust for equal distribution.

An amendment to the Bankruptcy Act9(a) provides that a

creditor opposing the application of a bankrupt for his dis

charge shall enter his appearance on the day creditors are re

quired to show cause, and shall at the same time file a specifi
cation in writing of the grounds of his opposition. In Lerner
v. First Wisconsin National Bank of Milwaukee,10 it was de
termined that this provision is mandatory and specifications of

opposition must be filed on the day appearance is entered. How

ever, in varying circumstances the court may exercise its dis
cretion under Order XXXVII, and fix a different day, or post
pone the filing of grounds of opposition.

Insurance�War Risk Policy
The insured had permitted his policy to lapse, but later

made two payments which were accepted. Shortly thereafter
he died and payment of the policy was refused. It was held
that the government is not governed by the laws controlling

8 No. � Original. Oct. Term, 1934, decided Jan. 21, 1935.
8(a) 36 stat. 842 (1910), 11 U. S. C. A. � 96 (b) (1927).
9 Adams v. Champion, No. 374, Oct. Term, 1934, decided Feb. 4, 1935.
9<a> General Order in Bankruptcy No. XXXII, as amended, effective

April 24, 1933.
io No. 292, Oct. Term, 1934; No. 496, Oct. Term, 1934, decided Feb. 4,

1935.
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private insurance agencies. Statutory requirements cannot be
waived by acts of government employees. Inasmuch as the
assured was not misled to his detriment and it was not shown
that he had adequate reason to suppose that the forfeiture could
be waived, the ordinary elements of estoppel are not present
and the government could assert a lapse. Those dealing with
an agent of the United States must be held to have had notice
of the limitation of his authority. Such was the decision in
Wilbur National Bank v. United States.11

Insurance�Equity�Equitable Defense

In two closely related cases,12 an insurance company set up
the defense of fraudulent statements as to the health of the in

surance, made to procure the policy. The company contended
that this matter should be determined in Equity prior to a trial
at law. The decision was that, inasmuch as an action at law

by the beneficiary was already pending, the defense provided a

complete and adequate remedy, and Equity had no jurisdiction.

Banks�Insolvency�Priority of Claims

In Jennings v. U. S. Fidelity and Guaranty Co.,13 the payee
of a check deposited it in one bank, which forwarded it for col
lection. The collecting national bank procured payment
through the clearing house and sent a draft to the forwarding
bank. The collecting bank closed before the draft could be
honored. In a claim by the payee for priority over general
creditors, and in an action to impress a trust on the amount so
received by the collecting bank, it was held that the proceeds
were not impressed with a trust so as to entitle the payee to

priority. The agency of the collecting bank is at an end when
the collection is complete and it then becomes a debtor. Section
13 of the Bank Collection Code 14 provides in such a case that
the proceeds shall be impressed with a trust in favor of the
owner thereof ; but this is a preference and when applied to a

national bank (as here) is inconsistent with the system of equal

11 No. 210, Oct. Term, 1934, decided Feb. 4, 1935.
12 Enelow v. New York Life Insurance Co., No. 47, Oct. Term, 1934,

and Adams v. New York Life Insurance Co., No. 452, Oct. Term, 1934,
decided Jan. 7, 1935.

13 No. 338, Oct. Term, 1934, decided Feb. 4, 1935.
14Ind. Acts 1929, c. 164. (Has been adopted in about eighteen states).
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distribution established by the Federal Law.15 It cannot, there
fore, govern such a case. Essentially the same situation was

presented in regard to a note in Old Companys Lehigh v.

Meeker. 16 The maker of a note having a deposit balance with
the collecting bank, paid it by check, and the Court reached the
same decision as in the Jennings Case, inasmuch as there had
been no augmentation of the bank's assets nor any special de
posit made. The Uniform Bank Collection Code was disposed
of as in that case.

Banks�Stockholders' Assessments�Decedents' Estates

Forrest v. Jack 17 was a case involving bank stock which
the decedent had left to his wife. This stock was never trans
ferred to her name and when the bank closed his estate was as

sessed, being then in the hands of distributees. Before this
closing the widow had died and the court had discharged the
executor, the statute providing that such distribution and dis
charge completely extinguished the estate. It was decided that
the real estate was not liable for the assessment. However,
the case of Seabury v. Green 18 is distinguishable. There the
South Carolina statute did not extinguish the estate upon dis
charge of the executor. The Court therefore held that the as

sessment could be made and that the personal representative
was liable therefor, and that such liability was not limited to
property in the hands of the personal representative, but might
also be enforced against property held by the distributees.

Federal Income Tax�Reorganization
In Gregory v. Helvering19 the petitioner owned all the stock

in a corporation which owned shares in a second corporation.
A third corporation was organized and petitioner took all the
shares in return for a transfer by the first corporation of the
shares of the second corporation to the ,new corporation, which
constituted the sole assets of the latter. Three days later the
new corporation was dissolved and petitioner received the as

sets in distribution. These she immediately sold at a large
profit, thus seeking to evade the income tax under Section

15 13 stat. 114 (1864), 12 U. S. C. A. � 194 (1927).
16 No. 340, Oct. Term, 1934, decided Feb. 4, 1935.
17 No. 214, Oct. Term, 1934, decided Feb. 4, 1935.
18 No. 435, Oct. Term, 1934, decided Feb. 4, 1935.
19 No. 127, Oct. Term, 1934, decided Jan. 7, 1935.
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112 (g) of the Revenue Act of 1928,20 which provides that in

the distribution of stock to a shareholder in pursuance of a plan
of reorganization, no gain to the distributee shall be recognized.
It was held that this was not a reorganization within the mean

ing of the statute which refers to a reorganization of corporate
business, not a transfer of assets in pursuance of a plan having
no relation to the business of either corporation. The rule

which excludes from consideration the motive of tax avoidance
has no application because the entire transaction is outside the

plain intent of the statute.

Federal Estate Tax�Power of Appointment

Helvering v. Grinnell 21 involved a trust fund, bequeathed
in 1878, which gave the legatee a power of appointment, or, in
default thereof, provided that the remainder should go to her
next of kin. The power of appointment was exercised in favor
of the next of kin, specifically named. The next of kin elected
to take under the original will, rather than under the power of

appointment. It was held that such property need not be in
cluded under the gross estate for Federal taxation. The prop

erty must pass under the power of appointment in order to fall
within the purview of the Act of 1926,22 Section 302 (f ) , that

is, it is a tax on a particular manner of shifting of benefits.
Since the fund did not pass under the power of appointment,
the Act does not apply.

Taxation�State Taxation

A Pennsylvania tax on gasoline was upheld 23 on appeal
from the Supreme Court of Pennsylvania. A tax had been

placed on liquid fuels sold and delivered within the State. The
gasoline in question was the subject of a contract made within
the State, and in filling it the goods were shipped f. o. b. Wil

mington, Del. Since there was no requirement in the contract
that the gasoline be shipped from outside the State, it was held
that there was no burden placed on interstate commerce. The

transportation was merely incidental. "The commerce clause
does not prevent taxation of goods by the state in which they

2�45 stat. 795, 818 (1928), 26 U. S. C. A. � � 2001, 2013 (1928).
2* No. 268, Oct. Term, 1934, decided Feb. 4, 1935.
22 44 stat. 70 (1926) , 26 U. S. C. A. � 1094 (f ) 1928) .

23 Wiloil Corp. v. Pennsylvania, No. 439, Oct. Term, 1934, decided Feb.

4, 1935.
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are found merely because brought from another state, for that
would unduly trammel state power of taxation and produce
gross inequality and injustice." 24

The West Virginia Chain Store Tax as applied to gasoline
filling stations was upheld in another case 25 under this topic.
Such filling stations are stores within the meaning of the Act
and the owners are not denied the equal protection of the laws
under the Fourteenth Amendment. Subjecting them to a

measure of taxation different from that of individual owners is
valid in view of the benefits enjoyed. Graduation of the fees
according to the number of stores is not arbitrary discrimina
tion. The extent of the taxing burden is a matter for the dis
cretion of the legislature. The rates were not so oppressive as

to be confiscatory. Nor was the Constitution of the State,
which required taxation to be uniform and equal throughout
the State, violated.26

Detroit International Bridge Co. v. Corporation Tax Appeal

Board of Michigan 27 involved a privilege tax on the appellant
corporation, which owned and operated an international high
way bridge over the Detroit River. The tax was attacked on

the ground that the statute under which it was laid expressly
exempted capital exclusively used in interstate commerce, and
the appellant has power only to engage in foreign commerce.

It was held that the mere fact that the corporation charged a

toll for the use of the bridge did not make it a corporation en

gaged in foreign commerce. It merely provided an instrumen
tality for others to carry on such commerce, and the tax was

not, therefore, a tax on foreign business.28

Railroads�Interstate Commerce Commission

The Interstate Commerce Commission ordered that by Jan
uary 1, 1937, all steam locomotives' be equipped with power-
operated reverse gear, thus amending a prior rule which pre
scribed the reverse gear of locomotives and left it optional with

24 Woodruff v. Parham, 8 Wall. 123 (1868) .

25 Fox v. Standard Oil Co. of N. J., No. 69, Oct. Term, 1934, decided
Jan. 14, 1935.

26 See State Board of Tax Commissioners v. Jackson, 283 U. S. 527

(1931).
2T No. 272, Oct. Term, 1934, decided Jan. 14, 1935.
28 See Henderson Bridge Co. v. Kentucky, 166 U. S. 150 (1897).
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the roads to equip them with hand or power-operated gear. In
Interstate Commerce Commission v. Baltimore and Ohio R.
Co.29 practically all the railroads in the country were made re

spondents. It was held that the commission had authority to
so amend the rule if the use of hand-operated reverse gear is
unsafe or subjects persons to unnecessary peril of life or limb.
However, this order was void by the absence of basic and es

sential findings that such equipment is necessary for the re

moval of unnecessary peril to life or limb, which findings are

necessary to support the order. W. H. S.

29 No. 221, Oct. Term, 1934, decided Jan. 7, 1935.
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FEDERAL LEGISLATION

Federal Old-Age Pension Legislation

THE Ways and Means Committee of the House of Represen
tatives of the United States has been struggling valiantly

during the month of January, past, in an attempt to find some

solid ground in which to drive the first post, of the many to be

driven in the years to come, on which are to be strung the wires

protecting the social security of the people of our nation. The

Committee faces a tremendous task with the theories suggested
running into volumes and the proponents of various bills, and

witnesses wishing to be heard, legion.
It is proposed to discuss here the Economic Security Act1

only insofar as it pertains to an old age pension. We will first

consider, briefly, the "Townsend Old-Age Revolving Pension

Plan" 2 which has been drawn up as a bill and submitted to the

74th Congress. This plan provides for an annuity of $200 per

month to all citizens of the United States who have reached

sixty years of age or over provided the petitioner shall discon
tinue and refrain from all gainful competitive pursuits or salar
ied positions of any kind and shall within thirty days expend
all of the same for goods, commodities, or services within the

jurisdiction of the United States, such $200 to be exempt from
attachment, garnishment or execution.

The plan is to levy a tax of 2 per centum on the gross dollar
value of each business, commercial, and/or financial trans

action done within the United States with the power delegated
to the President to increase it to 3 per centum or decrease it
to 1 per centum at his discretion. This tax is to be in addition
to any other Federal Tax on goods or commodities and shall
be paid once each' calendar month, calculated on the seller's

aggregate gross sales, in accordance with rules and regulations
to be promulgated by the Secretary of the Treasury of the
United States. It is provided that in order to facilitate the col
lection of the tax, all sellers of goods, commodities, and com

mercial things of value shall obtain a license upon payment
of a fee, the amount thereof to be fixed by the Secretary of the

Treasury, who is empowered with full authority to use his dis
cretion as to methods and means of collecting this tax. This
Section was closely scrutinized by the Committee 3 who believed

1 H. R. 4120, 74th Cong. 1st Sess., Doughton, N. C.
2 H. R. 3977, 74th Cong. 1st Sess., McGroarty, Cal.
3 Hearing on H. R. 4120, No. 11, at 763, Feb. 4, 1935.
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that the tax was not thus being levied by an Act of Congress
but that the authority was delegated to the Secretary of the

Treasury, an administrative officer of the government, to levy
and fix the amount of the tax.

According to Dr. Townsend's testimony before the Commit

tee4 this $200 a month would not be subject to an income tax

of the Federal or State governments. All pensioners under the

Act would be permitted to expend not more than 15 per centum

of each monthly pension for charity, church, and fraternal or

ganizations. Disabled war veterans now receiving or who may

receive disability allowances, compensations, or pensions from

the United States Government are not barred from receiving
this pension. The benefits of this plan shall not accrue to any

person while an inmate of an insane asylum, eleemosynary in

stitution, or while under any penal sentence in any jail or peni
tentiary. The Secretary of the Treasury would authorize all

National and State banks, members of the Federal Insurance

Deposit Corporation, to credit such properly identified pen

sioner the first day of each month in the sum of $200 and said

bank shall be reimbursed by the United States Treasury for the
amounts so credited to pensioner or pensioners. All salaries
for individual services are exempted from the tax. The Secre

tary of the Treasury would appoint Pension Boards who are

to have supervision of the administration of the plan under
rules promulgated by the Secretary of the Treasury and the

members of such Boards are to serve without compensation.
The plan would make it a felony for any pensioner or seller

to misrepresent or make a false statement with regard to any

provision of the Act with intent to defraud the Government of
the United States. The plan is based on two premises, one to
take care of the aged people, and the other to enhance or en

large the business of the country. Under it Rockefeller,- Ford,
Morgan and all other wealthy people would be eligible to re

ceive $200 a month from the Government.5

As a student is sometimes made the vehicle, by a professor,
for the transportation of an idea to a class, so Dr. Townsend
would use the people over sixty years as a means of getting
money into circulation, because the number of those over sixty
is approximately the same as the number of those unemployed.

iId. at 760.
5 Id. at 754.
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Dr Townsend is not interested the least in the cost of adminis

tering the plan.6 If a pensioner does not spend his $200 per

month he not only loses his pension but he will also be sent to

the penitentiary.7 If he gives it away he is cut off from re

ceiving future pensions because of violating his oath to spend
for commodities in the commodity group.
It is estimated that there are 11,582,000 persons over the

age of sixty years in the United States at the present time, of
whom 4,000,000 are gainfully employed. If there were 10,000,-
000 pensioners (figures most commonly given in the Townsend

literature) the cost would be $2,000,000,000 per month�con

siderably more than double the combined Federal, State and
local taxes. According to Mr. Edwin E. Witte, Executive Di

rector of the Committee on Economic Security, the plan is one

which arouses great hopes but actually will give the old people
little or nothing.8

Many bills setting various age limits and advocating the

payment of different amounts have been submitted to the House
of Representatives, including one Constitutional Amendment,9
which reads "Congress shall have power to provide for the pay
ment of pensions to superannuated citizens of the United States,
out of current taxes to be levied and collected for that express
purpose." But already under the Constitution, "Congress has

power to levy this geographically uniform excise tax on pay
rolls. Congress also has power to appropriate money as grants-
in-aid to states for a public purpose on terms laid down by Con
gress. Unemployment insurance and the promotion of industrial
stabilization and social security constitute a clear public pur
pose." 10 Then too, it is settled that the spending powers of
Congress are practically unlimited but by public opinion.10 (a)

A brief statment of the various bills submitted during the
month of January would not be inappropriate here. One would

give $100 a month to all those over fifty-five years of age, the
cost to be borne by the Federal Government;11 another, one-

6 Id. at 788.
7 Id. at 817.
8 Id. at 852.
9 H. J. Res. 29, 74th Cong. 1st Sess., Dobbins, 111.
10 Report of Frank P. Graham, Chairman, Advisory Council to the Com

mittee on Economic Security. Hearing on H. R. 4120, No. 11, Page 837,
Feb. 4, 1935.

i0(a) Massachusetts v. Mellon, 262 U. S. 447 (1923).
11 H. R. 3995, 74th Cong. 1st Sess., Monaghan, Mont.
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third of pension to be paid by the Federal Government, said one-

third not to exceed $10 per month, to all those over sixty-five ;12
another would give $50 a month to all those over sixty-five, the
cost to be borne by the Federal Government; 13 another, one-

half of pension to be paid by Federal Government, said one-

half not to exceed $25 per month, to all those over sixty ; 14

another would give $25 per month, to all those over sixty (all
Federal) ; 15 another, one half of pension to be paid by Federal

Government, said one-half not to exceed $15 per month to all
those over sixty; 16 another, one-half of pension to be paid by
Federal Government, said one-half not to exceed $15 per month
to those over sixty-five ; 17 another would pay $30 per month
to all over fifty-five and also to all physical and mental cripples
over twenty-one (all Federal);18 another, two-thirds of pen
sion to be paid by Federal Government with State's one-third a

minimum of $10 per month, with no maximum set, to all those
over sixty years of age and to all those over fifty years if physi
cally disabled ; 19 another would give $100 a month to all those
over fifty years of age whose incomes were less than $2,400
per year, (all Federal) .20

The most serious and important section of this discussion
is now upon us, i. e., a statement of the President's bill,21 which
is the one that is most apt to be enacted into the law, if any
such law is passed by this 74th Congress. I say most apt for
the reason that many Congressmen have been under heavy
pressure from constituents, threatening their defeat in the next
elections if they failed to support the Townsend plan, little
realizing that a vote on said plan would never come before the
House for the reason that it would die in the Committee. But,
with such a drive for a $200 a month pension being made, the
aged of the country may receive the $30 per month as embodied
in the President's bill, the idea being that the Townsend plan
has at least made the nation old-age pension conscious.

12 S. 77, 74th Cong. 1st Sess., McGill, Kansas.
13 H. R. 192, 74th Cong. 1st Sess., Buckbee, 111.
14 H. R. 5171, 74th Cong. 1st Sess., Wood, Mo.
15 H. R. 3453, 74th Cong. 1st Sess., Deen, Ga.
16 H. R. 4539, 74th Cong. 1st Sess., Mead, N. Y.
17 H. R. 3657, 74th Cong. 1st Sess., Connery, Mass.
18 H. R. 2856, 74th Cong. 1st Sess., Rogers, Okla.
19 H. R. 2802, 74th Cong. 1st Sess., Johnson, Okla.
29 H. R. 4305, 74th Cong. 1st Sess., Dunn, Pa.
21 H. R. 4142, 74th Cong. 1st Sess., Lewis, Md.
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The President's plan21(a> would appropriate, from funds in

the Treasury not otherwise appropriated, the sum of $50,000,000
for the fiscal year ending June 30, 1936, and for each fiscal year
thereafter the sum of $125,000,000 of which sums 99% per
centum shall be apportioned among the several states. Under
the plan an Administrator would be appointed who would make
the allotments to each state which had submitted and had ap

proved a State plan for old-age assistance. "Old-age assis
tance" shall mean financial assistance assuring a reasonable
subsistence compatible with decency and health to persons not
less than sixty-five years of age who, at the time of receiving
such financial assistance, are not inmates of public or other
charitable institutions.

A State plan for old-age assistance, offered by the State

authority for approval, shall be approved by the Administrator

only if such plan (a) is state-wide, includes substantial financial

participation by the State, and, if administered by subdivisions
of the State, is mandatory upon such subdivision; and (b) Es
tablishes or designates a single State authority to administer
or supervise the administration of the plan and insures methods
of administration which are approved by the Administrator;
and (c) Grants to any person whose claim for assistance is
denied the right to appeal to such State authority; and (d)
Furnishes assistance at least great enough to provide, when
added to the income of the aged recipient, a reasonable sub
sistence compatible with decency and health; and whether or

not it denies assistance to any aged persons, at least does not

deny to any person who is a United States citizen and has re

sided in the State for five years or more within the ten years
immediately preceding application for assistance and has an

income which when joined with the income of such person's
spouse is inadequate to provide a reasonable subsistence com

patible with decency and health, and is sixty-five years of age
or older.

The plan also provides that so much of the sum paid as assis
tance to any aged recipient as represents the share of the
United States Government in such assistance shall be a lien on

the estate of the aged recipient which, upon his death, shall be
enforced by the State, and that the net amount realized by the
enforcement of such lien shall be deemed to be part of the State's
allotment from the United States Government for the year in

Ibid.
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which the lien was enforced with the reservation that no such

lien shall be enforced against any real estate of the recipient
while it is occupied by the recipient's surviving spouse, if the

latter is not more than fifteen years younger than the recipient,
and does not marry again.

The Administrator would annually notify the Secretary of

the Treasury and the treasurers of the several States of the

allotments made but no such allotment is to exceed one-half of

the amounts expended in such State, in the quarter immediately
preceding the payment of such installment for the payment of
old-age assistance, nor shall it exceed $15 a month per person,

and for the administration of the State plan, up to 5 per centum

of the total amount expended under such plan in such quarter.
In commenting on this plan it is well to note that, as it is

drawn, one over sixty-five years of age who was receiving the

pension would ipso facto become ineligible for any further pay
ments if he entered a public or charitable institution.22 An

other idea expressed by a witness before the Committee was

that the pension should not be less than $50 a month and that
if it were at all possible the old-age pension should be an ex

clusive Federal government function and not a State function,
or not a responsibility between the two agencies of gov
ernment.23

The plan is designed in an attempt to meet the present prob
lem by taking care of those people who are sixty-five years of
age and over, but in the future to have a contributory pension
plan in which men and women of the younger ages will be mak
ing their own contributions so that gradually men and women

will retire, not on straight pensions, under a non-contributory
system, but on built-up funds (earnings' tax on employer and
employee�not discussed here but part of the President's bill)
until gradually the governmental responsibility will at least be
diminished. However, this governmental responsibility will
never be abolished completely, once it is undertaken, for we will
always have people who will not qualify under the contributory
plan. There will always be among us people of old age, poverty
stricken, who must be protected and for whom a small subsidy
must be made. But this sum will be relatively insignificant for
the major task will be done by the contributory plan.24 Such is

22 Hearing on H. R. 4120, No. 6, at 437, Jan. 29, 1935.
23 Id. at 488.
24 Id. at 541.
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the bill that is being dissected by the Ways and Means Com
mittee. In daring to present such a comprehensive, vital,
thorough-going program President Franklin D. Roosevelt is
likened to a Bismarck, or a Lloyd George, for which his name

will be indelibly etched on the tablets of American history.
In conclusion, it is interesting to note that writers of recent

editorials have called the Townsend plan one of the greatest
chimeras of the age, perhaps designed by adroit minds to keep
the people pacified during these hard times.25 Another says
that only the rainbow's pot of gold is lacking in the scheme to
make it complete and that if it were enacted we would float
around on a bed of roses, sipping nectar through a silver straw
�a perfect example of Utopian wooziness.26 It is true that
there are few episodes in life that contain the dramatic pathos
which the agitation over the Townsend plan has engendered.
Literally hundreds of thousands of our aged citizens have de
luded themselves into believing that it is only a question of a

few months until all their financial difficulties will be dissipated.
Unable or unwilling to see disastrous implication of such a

scheme or to face the facts that something more than wishes are

necessary to put it into effect they visualize a completely happy
future. It was cruel to let them be fooled for therein lies the
tragedy of the movement�the disillusionment for those who
have had painted for them a roseate picture of comfort in the
twilight of life now facing inevitable disappointment, not be
cause a heartless people begrudge them their ease in old age,
but because they are seeking a1 financial impossibility.27

But, as the Judicial branch of our Government has the happy
faculty of getting down, or back, to fundamentals, as shown by
the course of its decisions in the past,28 so too, the Legislative
branch, composed of men from all the highways of our Ameri
can life, will sift this social security problem to hard bottom
and will enact an old-age pension law, not one to be a panacea
for all ills, true, but one that will stand the test of reasonable
ness and practicability, sufficient to meet the exigencies of
the day.

P. T. R.

25 Alamogorde (N. Mex.) News, Oct. 18, 1934.
26 New York Post, Dec. 24, 1934.
27 Waltham News, Dec., 1934.
28Worthern v. Thomas, 292 U. S. 426 (1934); cf. Home Building &

Loan Association v. Blaisdell, 290 U. S. 398 (1934).
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INTERSTATE REGULATION OF "HOT OIL"

ON January 7th, 1935, the United States Supreme Court,
faced with the question of a delegation of Legislative

power to the President under Section 9 (c) of the National

Industrial Recovery Act,1 indicated its first tangible reaction

to the New Deal legislation when it met the issue squarely and,
for the first time in the Court's history, held that delegation to

be unconstitutional.2 In less than two months after this nota

ble decision was announced by Mr. Chief Justice Hughes, the
President signed the Connally Bill 3 which was intended to

remedy the constitutional faults set out by the Court in its

ruling on Section 9 (c). Inasmuch as this bill practically re-

enacts Section 9 (c) under a separate Act of Congress, it be
comes necessary to consider the consitutional issues involved.

The Act is a substantial, but somewhat elaborated, reen-

actment of Section 9 (c) of the N. I. R. A. relating to the inter
state shipment of petroleum and the liquid products, deriva

tives, and blends of crude petroleum, any part of which was

produced, refined, processed, transported, withdrawn from

storage, or otherwise handled in violation of any State law or

valid orders, rules, or regulations prescribed thereunder. When
the National Industrial Recovery Act was enacted Section 9

(c) read as follows:

"The President is authorized to prohibit the transportation in
interstate and foreign commerce of petroleum and the products thereof

produced or withdrawn from storage in excess of the amount permit
ted to be produced or withdrawn from storage by any State law or

valid regulation or order prescribed thereunder, by any board, com

mission, officer, or other duly authorized agency of a State. Any vio
lation of . . . any order of the President issued under the provisions of
this subsection shall be punishable by fine of not to exceed $1,000, or

imprisonment for not to exceed six months, or both."

Acting under this authority, the President, on July 11, 1933,
by Executive Order, prohibited "the transportation in inter
state and foreign commerce of petroleum and the products
thereof produced or withdrawn from storage in excess of the

*48 Stat. 195 (1933), 15 U. S. C. A. � � 701-712 (1934).
2 Panama Refining Co., et al. v. Ryan, et al., Amazon Petroleum Corp.

et al. v. Ryan, et al, 293 U. S. 388 (1935).
3 Pub. No. 14, 74th Cong. 1st Sess. (1934).
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amount permitted to be produced or withdrawn from storage
by any State law or valid regulation or order prescribed there

under, by any board, commission, officer, or other duly autho
rized agency of a State." 4 In another Executive Order issued
on July 14, 1933, the President authorized the Secretary of
the Interior to exercise all the powers vested in the Chief Exec
utive "for the purpose of enforcing Section 9 (c) of the N. I.
R. A. and said order" of July 11, 1933, "including full autho

rity to designate and appoint such agents and to set up such
boards and agencies as he may see fit, and to promulgate such
rules and regulations as he may deem necessary." 5 That order
was made under Section 10 (a) of the N. I. R. A.,6 authorizing
the President "to prescribe such rules and regulations as may
be necessary to carry out the purposes" of Title I of the N. I.
R. A. and providing that "any violation of any such rule or

4 The full text of the Executive Order of July 11, 1933, is as follows:

"By virtue of the authority vested in me by the Act of Congress en

titled 'An Act to encourage national industrial recovery, to foster fair

competition, and to provide for the construction of certain useful pub
lic works, and for other purposes,' approved June 16, 1933 (Public No.

67, 73d Congress), the transportation in interstate and foreign com

merce of petroleum and the products thereof produced or withdrawn
from storage in excess of the amount permitted to be produced or

withdrawn from storage by any State law or valid regulation or order

prescribed thereunder, by any board, commission, officer, or other duly
authorized agency of a State, is hereby prohibited.

Franklin D. Roosevelt."
"The White House,

July 11, 1933."
5 The Executive Order of July 14, 1933, is as follows :

"By virtue of the authority vested in me by the Act of Congress
entitled 'An Act to encourage national industrial recovery, to foster
fair competition, and to provide for the construction of certain useful

public works, and for other purposes,' approved June 16, 1933 (Public
No. 67, 73d Congress), in order to effectuate the intent and purpose
of the Congress as expressed in Section 9 (c) thereof, and for the pur
pose of securing the enforcement of my order of July 11, 1933, issued
pursuant to said act, I hereby authorize the Secretary of the Interior
to exercise all the powers vested in me, for the purpose of enforcing
Section 9 (c) of said act and said order, including full authority to des

ignate and appoint such agents and to set up such boards and agen
cies as he may see fit, and to promulgate such rules and regulations
as he may deem necessary.

Franklin D. Roosevelt."
"The White House,

July 14, 1933."
6 Supra note 1, at 200.
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regulation shall be punishable by fine of not to exceed $500,
or imprisonment for not to exceed six months, or both."

The Secretary of the Interior subsequently issued regula
tions to carry out the President's orders of July 11 and 14;
1933. On August 19, 1933, the President, by Executive Order,
stating that his action was taken under Title I of the National
Industrial Recovery Act, approved a "Code of Fair Competition
for the Petroleum Industry," 7 and later designated the Secre
tary of the Interior as Administrator, and the Department of
the Interior as the Federal Agency, to exercise on Behalf of the
President all the powers vested in him under that Act and Code.
Section 3 (f ) of Title I of the N. I. R. A. provides that when a

code of fair competition has been approved or prescribed by the
President under that title, "any violation of any provision there
of in any transaction in or affecting interstate or foreign com

merce shall be a misdemeanor, punishable by fine of not more
than $500 for each offense, each day of said violation to be
deemed a separate offense."

This "Petroleum Code" provided in Section 3 of Article III
relating to "Production" for estimates of "required production
of crude oil to balance consumer demand for petroleum pro-

7 The Executive Order of August 19, 1933, is as follows :

"An application having been duly made, pursuant to and in full

compliance with the provisions of Title I of the National Industrial

Recovery Act, approved June 16, 1933, for my approval of a Code of
Fair Competition for the Petroleum Industry, and hearings having
been held thereon and the Administrator having rendered his report
together with his recommendations and findings with respect thereto,
and the Administrator having found that the said Code of Fair Com
petition complies in all respects with the pertinent provisions of Title
I of said Act and that the requirements of clauses (1) and (2) of sub
section (a) of Section 3 of the said Act have been met:

"Now, Therefore, I, Franklin D. Roosevelt, President of the United

States, pursuant to the authority vested in me by Title I of the Na
tional Industrial Recovery Act, approved June 16, 1933, and otherwise,
do adopt and approve the report, recommendations and findings of the
Administrator and do order that the said Code of Fair Competition
be and it is hereby approved.

"Approval Recommended :

Hugh S. Johnson,
Administrator.

"The White House,
August 19, 1933."

Franklin D. Roosevelt."
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ducts" to be made at intervals by the Federal Agency. This

required production was to be "equitably allocated" among the
several States. These estimates and allocations, when approved
by the President, were to be deemed to be the net reasonable
market demand and the allocations were to be recommended as

the operating schedules for the producing States and for the

industry. By Section 4 of Article III, this subdivision, with
respect to producing properties, of the proportion allocated to

each State, was to be made within the State. The second para

graph of that Section further provided:
"If any subdivision into quotas of production allocated to any

State shall be made within a State any production by any person, as

person is denned in Article I, Section 3 of this code in excess of any
such quota assigned to him, shall be deemed an unfair trade practice,
and in violation of this code."

The Court held the administration's legislation regulating
oil shipments to be unconstitutional as an unlawful delegation
of legislative power. In considering the Constitutional aspects
of the Connally bill, the following pertinent portion of the
Court's opinion in the Panama and Amazon cases 8 is worth

restating :

"In every case in which the question has been raised, the Court
has recognized that there are limits of delegation which there is no

constitutional authority to transcend. We think that Section 9(c)
goes beyond those limits. As to the transportation of oil production
in excess of State permission, the Congress has declared no policy, has
established no standard, has laid down no rule. There is no require
ment, no definition of circumstances and conditions in which the trans

portation is to be allowed or prohibited.
"If Section 9(c) were held valid, it would be idle to pretend that

anything would be left of limitations upon the power of the Congress
to delegate its lawmaking function. The reasoning of the many de
cisions we have made would be rendered vacuous and their distinctions
nugatory. Instead of performing its lawmaking function the Con
gress could at will and as to such subjects as it chooses transfer that
function to the President or other officer or to an administrative body.
The question is not the intrinsic importance of the particular statute
before us, but of the constitutional processes of legislation which are

an essential part of our system of government."

The report of the Committee on Interstate and Foreign
Commerce of the Senate,9 containing an explanation of the Con-

8 Supra note 2.
9 Sen. Rep. No. 14, 74th Cong. 1st Sess. (1934).
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nally Bill, states the policy of the Legislature, as expressed in

Section 1 of the Act, to be, "to protect interstate and foreign
commerce from the diversion and obstruction of, and the bur
den and harmful effect upon, such commerce caused by contra

band oil." It further declares it to be the policy of Congress
to "encourage the conservation of deposits of crude oil situ
ated within the United States."

Section 2 specifically defines "contraband oil" to be "petro
leum or petroleum products, any part of the constituent pet
roleum or petroleum products of which was produced, trans
ported, or withdrawn from storage in excess of the amounts

permitted to be produced, transported, or withdrawn from

storage under the laws of a State or under any regulation or

order prescribed thereunder by any board, commission, officer,
or other duly authorized agency of such State."

Under Section 3 the shipment or transportation in inter
state commerce from any State of contraband oil produced in
such State is prohibited. Should the President find however,
that the amount of petroleum and petroleum products moving
in interstate commerce is so limited as to be the cause, in whole
or in part, of a lack of parity between supply (including im
ports and reasonable withdrawals from storage) and consump
tive demand (including exports and reasonable additions to

storage) resulting in an undue burden on or restriction of
interstate commerce in petroleum and petroleum products, the
prohibition shall be inoperative until such time as the Presi
dent shall find and by proclamation declare that the conditions
which gave rise to the suspension no longer exist.

Section 4 delegates to the President power to prescribe such
regulations as he finds necessary or appropriate for the en

forcement of the provisions of the Act. He is given power to
require certificates of clearance for petroleum and petroleum
products moving or to be moved in interstate commerce from
any particular area, and he is authorized to establish a board
or boards for the issuance of such certificates. A certificate of
clearance will be issued by a board so established in any case

where such board determines that the petroleum or petroleum
products in question do not constitute contraband oil. Section
5 prescribes penalties for any violation of the provisions of the
Act or any regulation prescribed thereunder.

Section 6 authorizes condemnation of contraband oil shipped
or transported in interstate commerce by a proceeding in the
name of the United States in any District Court of the United
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States within the jurisdiction of which the same may be found,
but grants the court a discretionary power to return such oil
to the owner where undue hardship would otherwise result
from such forfeiture.

Common carriers are exempted from liability for refusal
to transport petroleum or petroleum products by Section 7
under circumstances enumerated therein as would lead the car

rier to reasonably believe that the petroleum offered for ship
ment was "contraband."

Section 9 grants the United States District Courts jurisdic
tion to issue mandatory injunctions upon the application of the
President or the Attorney General, and requires all persons to

comply with the provisions of this Act or any regulations issued
thereunder. Judgements and decrees are declared to be "sub
ject to review as provided in Sections 128 9(a) and 240 9(b) of
the Judicial Code, as amended. . . ."

A comparison of the Connally Bill with Section 9 (c) of
the N. I. R. A. clearly shows that, in effect, the former is an

elaborate reenactment of the latter. There is, however, this
important difference to be noted; the Connally Bill is a special
Act of Congress standing on its own feet so to speak, while
Section 9 (c), to enjoy legal vigor and vitality, had to depend
on the entire context of the National Industrial Recovery Act
The determination as to whether the transportation of "hot
oil" shall be prohibited by law is unquestionably one of legis
lative policy. The Constitution provides that "All legislative
powers herein granted shall be vested in a Congress of the
United States which shall consist of the Senate and a House
of Representatives."10 And the Congress is empowered "To
make all laws which shall be necessary and proper for carrying
into execution" its general power.11 The Congress manifestly
is not permitted to abdicate, or to transfer to others, the essen

tial legislative functions with which it is thus vested. The limi
tation upon the power of Congress to delegate its authority
is well expressed by Cooley in his work on Constitutional Limi
tations in which he writes:

"One of the settled maxims in constitutional law is that the power
conferred upon the legislature to make laws cannot be delegated by

9(a) 43 Stat.. 936 (1925), 28 U. S. C. A. � 225 (1926).
9<�) Id. at 938.
19 U. S. Constitution, Art. I, Section 1.
11 U. S. Constitution, Art. I, Section 8, Cl. 18.
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that department to any other body or authority. Where the sovereign
power of the State has located the authority, there it must remain,
and by that constitutional agency alone, the laws must be made until
the Constitution itself is changed." 12

Accordingly, we must look to the proposed statute to see

whether the Congress has declared a policy with respect to that

subject; whether the Congress has set up a standard for the
President's action ; whether the Congress has required any find

ing of fact by the President in the exercise of the authority to
enact the prohibition.

The Connally Bill, unlike Section 9 (c), contains a definite
standard by which the President is to be governed, accurately
defines the prohibited commodity, and requires an administra
tive finding of fact before its delegation of power may be law
fully exercised. The constitutional restriction on the right of
Congress to delegate its legislative power has always been sub

ject to one well-recognized exception, that Congress may grant
to an administrative official or body the right to establish ad
ministrative rules and regulations, fixing in detail the manner

in which the requirements of the statute are to be met, and the
rights created under it are to be enjoyed,13 provided first that
it has laid down an intelligible principle to guide the adminis
trative authority. "Congress may feel itself unable conven

iently to determine exactly when its exercise of the legislative
power should become effective, because dependent on future

conditions, and it may leave the determination of such time to
the discretion of the executive." 14 Applying that principle,
authorizations given by Congress to selected instrumentalities
for the purpose of ascertaining the existence of facts to which
legislation is directed, have constantly been sustained. More
over Congress may not only give such authorizations to deter
mine specific facts but may establish primary standards, de
volving upon others the duty to carry out the declared legisla
tive policy, or, as Mr. Chief Justice Marshall expressed it, "to
fill up the details" under the general provisions set out by the
legislature.13
It becomes apparent that from the beginning of our Gov-

12 1 Cooley, Constitutional Limitations (1927) 224.
"Mahler v. Eby, 264 U. S. 32 (1924); Hampton & Co. v. United

States, 276 U. S. 394 (1928).
14 Hampton & Co. v. United States, id. at 407.
15Wayman v. Southard, 10 Wheat. 1, 43 (1825).
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ernment, Congress has conferred upon executive officers the

power to make regulations�"not for the government of their
departments, but for administering the laws which did gov
ern." 16 The Supreme Court has frequently recognized how

impracticable it would be for Congress to provide detailed reg
ulations for these various and varying items of management,
and has sanctioned a limited delegation of power where Con

gress in its grant has laid down an intelligible standard by
which the administrative body is to be governed or guided in car

rying out the declared policy of the legislature.17 In the case of
United States v. Grimaud, the Court observed that Congress,
in authorizing the Secretary of Agriculture to meet local con

ditions "was merely conferring administrative functions upon
an agent, and not delegating to him legislative power." 18 The

Court, in stating the governing principle, said:

"From the beginning of the Government various acts have been

passed conferring upon executive officers power to make rules and reg
ulations�not for the government of their departments, but for admin
istering the laws which did govern. None of these statutes could con

fer legislative power. But when Congress had legislated and indicated
its will, it could give to those who were to act under such general pro
visions 'power to fill up the details' by the establishment of adminis
trative rules and regulations, the violation of which could be punished
by fine or imprisonment fixed by Congress, or by penalties fixed by
Congress or measured by the injury done.

"Thus it is unlawful to charge unreasonable rates or to discrimi
nate between shippers, and the Interstate Commerce Commission has

been given authority to make reasonable rates and to administer the

law against discrimination. Int. Comm. Comm. v. III. Cent. R. R., 215
U. S. 452; Int. Comm. Comm. v. Chicago Rock Island, etc., R. R., 218

U. S. 88. Congress provided that after a given date only cars with
crowbars of uniform height should be used in interstate commerce,

and then constitutionally left to the Commission the administrative
duty of fixing a uniform standard. St. Louis & Iron Mountain R. R.

v. Taylor, 210 U. S. 281, 287. In Union Bridge Co. v. United States,
204 U. S. 364; In re Kollack, 165 U. S. 526; Buttfield v. Stranahan,
192 U. S. 470, it appeared from the statute involved that Congress had
either expressly or by necessary implication made it unlawful, if not
criminal, to obstruct navigable streams; to sell unbranded oleomar

garine; or to import unwholesome teas. With this unlawfulness as a

predicate the executive officers were authorized to make rules and reg
ulations appropriate to the several matters covered by the various Acts.

16 United States v. Grimaud, 220 U. S. 506, 517 (1911).
17 Field v. Clark, 143 U. S. 649 (1891) ; Hampton & Company v.

United States, supra note 13.
18 Supra note 16, at 515, 516.
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A violation of these rules was then made an offense punishable as pre
scribed by Congress. But in making these regulations the officers did
not legislate. They did not go outside of the circle of that which the
Act itself had affirmatively required to be done, or treated as unlaw
ful if done. But confining themselves within the field covered by the
statute they could adopt regulations of the nature they had thus been

generally authorized to make, in order to administer the law and carry
the statute into effect."

The provisions of the Radio Act of 1927 19 providing for
assignments of frequencies or wave lengths to various stations
afford an excellent comparison with the Connally bill. In

granting licenses, the Radio Commission was required to act
"as public convenience, interest, or necessity required." In

construing this provision, the Court found that the statute it
self declared the policy as to "equality of radio broadcasting
service, both of transmission and of reception," and that it con
ferred authority to make allocations and assignments in order
to secure, according to stated criteria, an equitable adjustment
in the distribution of facilities.20 The standard set up was not
so indefinite "as to confer an unlimited power." 21

Section 9 (c) was held to be unconstitutional because it
did not undertake to say that the transportation of "hot oil"
was injurious. The declaration of policy 22 embodied in the

1944 stat. 1162, 1163 (1927), 47 U. S. C. A. � � 83, 84 (1934).
2�45 stat. 373 (1928), 47 U. S. C. A. � 89 (1934).
21 Radio Commission v. Nelson Brothers Co., 289 U. S. 266, 279, 285

(1932).
22 The text of Section 1 is as follows :

"Section 1. A national emergency productive of widespread unem

ployment and disorganization of industry, which burdens interstate and

foreign commerce, affects the public welfare, and undermines the stand
ards of living of the American people, is hereby declared to exist. It
is hereby declared to be the policy of Congress to remove obstructions to

the free flow of interstate and foreign commerce which tend to diminish
the amount thereof; and to provide for the general welfare by promoting
the organization of industry for the purpose of cooperative action among
trade groups, to induce and maintain united action for labor and manage
ment under adequate governmental sanctions and supervision, to eliminate
unfair competitive practices, to promote the fullest possible utilization
of the present productive capacity of industries, to avoid undue restriction
of production (except as may be temporarily required), to increase the
consumption of industrial and agricultural products by increasing pur
chasing power, to reduce and relieve unemployment, to improve standards
of labor, and otherwise to rehabilitate industry and to conserve natural
resources."
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first Section of the N. I. R. A. was held not to set any rule,
standard, or principle as to circumstances or conditions in
which transportation of petroleum or petroleum products
should be prohibited, nor did it require the President to
make any determination as to facts or circumstances. The
Court found nothing in Section 1 which limited or controlled
the authority conferred by Section 9 (c).

The Connally Bill does not grant to the Executive any rov

ing commission to inquire into evils and then, upon discover

ing them, to do anything he pleases. He is not left to roam at
will among all the possible subjects of interstate transporta
tion, picking and choosing at his own caprice. The Bill was

drawn to cure that evil. In the laying of his interdict he is to
confine himself to a particular commodity, and to that commod

ity when produced or withdrawn from storage in contravention
of the policy and statutes of the states. As concerns the dele

gation of legislative power, the policy is defined, the standard is

set, and the finding of fact must precede any administrative
determination. In the complex life of today, the business of

government could not go on without delegations, in greater or
less degree, of the power to adapt the rule to the swiftly mov

ing facts. It is submitted that Congress in the instant Bill has
corrected the defect of the unconstitutional delegation of power
which the Supreme Court found in Section 9 (c) of the Na
tional Industrial Recovery Act.

The Constitutional inhibition we have considered is one of

precedure. It may be better classified as a restraint upon the
method of exercising power that one possesses. If the power is

lodged with the Federal Government, its exercise merely is con

fined to the proper agency of that government. The present
Bill is intended to restrict the transportation of "hot oil" in
interstate or foreign commerce. As has been stated, this "hot
oil" constitutes the excess of daily amounts which the Federal
Government will allot to each of the oil producers in the respec
tive states as the quantity which each may legally send out
into the channels of interstate commerce.

The oil resources of Texas where both the Panama and
Amazon cases arose are the largest in the world. Because of
its vast supply, that State has exhibited a noticeable antago
nism toward any attempted restrictions on output, and has,
in addition, displayed an absolute unconcern and utter disre

gard to the future reserves of that State. Recognizing the im

portance of oil as one of the most necessary natural resources,



FEDERAL LEGISLATION 497

laws have been passed in all of the oil-producing states restrict

ing wasteful extraction. In all states except Texas, where the

danger is greatest, these state laws are effective. In the latter

state, however, its effect is different. The law does not re

strict. It was not intended to do so. Its obvious purpose was

to raise revenue. Under the sanction of the state, the oil pro
ducers have succeded nobly in the past few years in squander
ing some two billion barrels of oil. It would seem that a power,
not subject to official graft, bribery, violence, or other corrupt
practices would prevent these hot-oil runners from sapping the

country of its much needed future oil reserves. Under a camou

flage of "states rights" and "due process" the oil producers have
maintained that the Federal Government has no legal right to
interfere with their wasteful tendencies. The Federal Govern
ment has shown that it thinks otherwise. The oil reserves of
this country are of national concern. It has been definitely
found that the excess shipped in interstate commerce has a de
pressing effect upon the normal flow of legally produced oil
likewise transported in interstate commerce. In the light of
these findings, the legislation enacted serves a valid purpose.

Assuming that the rules and regulations which are authorized
to be promulgated under this Bill are reasonably calculated to ef
fect the object intended, the outcry against impairment of
"states rights" and denial of "due process" must of necessity
give way to the right of the Federal Government to prohibit
the harmful result when to accomplish that result the producers
find it necessary to use the channels of interstate commerce.

Although the power given to the national legislature by the
Constitution is to "regulate commerce," it is recognized that if,
in order to effect the evil intended, the use of the facilities of
interstate commerce becomes necessary, the use of such com

merce may be prohibited. That is, the authority to prohibit
is merely an exertion of the power to regulate.

The first of the cases before the Supreme Court on this par
ticular point was the now famous Lottery case.23 It was there
held that Congress might pass a law which would have the ef
fect of keeping free the channels of commerce from use in the
transportation of tickets used in the promotion of lottery
schemes. In Hipolite Egg Co. v. United States,2* the Court
sustained the power of Congress to prohibit the introduction

23 188 U. S. 321 (1902).
24 220 U. S. 45 (1911).
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of impure food and drugs into the States through interstate
commerce lanes. In Hoke v. United States,26 the prohibition
of the transportation of a woman in interstate commerce for im
moral purposes was sustained. Again in the Clark Distilling
Co. v. Western Maryland Railway Co. case26 the Court sus

tained the authority of the Government to prohibit the trans

portation of liquor in interstate commerce. A further citation
of like authorities, would only serve to restate the same point.
It is believed that the right to prohibit transportation of so-

called "hot oil" in interstate commerce and all reasonable regu
lations tending to that end are clearly within the power of the
Federal Government. If it is felt that the Fourth and Fifth
Amendments to the Constitution may be infringed by so doing,
the obvious answer is that there has been no denial of rights
under a valid exercise of granted power. This, in the final
analysis, must be the answer.

P. P. M. and B. J. L.

25 227 U. S. 308 (1912).
26 242 U. S. 311 (1916).
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The Federal Declaratory Judgment Act

HPHE numerous attempts heretofore made to confer upon the
Federal Courts jurisdiction to render declaratory judg

ments have been unsuccessful, despite the availability of such
relief in England and twenty-seven of the States.1 The consti
tutionality and probable effect of the recently adopted Act "To
amend the Judicial Code by adding a new section to be num

bered 274D,"2 which gives them this jurisdiction, are therefore
of interest.

Much of the opposition to declaratory relief has been due to
a misunderstanding of its nature and extent and a mistaken im

pression that it permits the rendition of the objectionable ad
visory opinion or a decision upon abstract or "moot" questions.
Such relief differs from advisory opinions and decisions upon
abstract questions, in that a real controversy involving present
rights between adverse parties must be present, and the judg
ment when rendered is res judicata of the issues involved.3

Declaratory relief is an innovation, however, in that it re
lieves litigants of the common law requirement that no declara
tion of rights can be given until there has been a violation of
such rights for which the court may relieve.4 It is preventive
or negative relief as distinguished from remedial, coercive, or
compensatory judgments.

This refusal of the law courts to determine the rights of par
ties under contracts or other written instruments, or to con

strue the validity of a statute, unless the controversy arose out
of a breach or violation thereof, is based upon the conclusive
legal presumption that every person knows in advance the legal
effect of an instrument or whether a certain statute is valid or

invalid; and may be traced historically to the fact that courts
of law were originally established as tribunals for the peaceful
redress of wrongs in lieu of the then prevalent remedy of self-

help. Hence parties ordinarily have no standing in court until

1 Report of Hearings before Subcommittee of Senate Judiciary Com
mittee. H. R. 5623, 70th Cong. 2d Sess.

248 stat. 955 (1934), 28 U. S. C. A. � 400 (1934).
3 Holt v. Custer County, 74 Mont. 328, 243 Pac. 811 (1926).
4 De Charette v. St. Matthews Bank & T. Co., 214 Ky. 400, 283 S. W.

410 (1926).
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they have suffered the proverbial "actionable wrong" involving
the element of damage, actual or impending.5

Equity, however, has long recognized the inadequacy of

purely remedial or compensatory relief and renders many de
crees which are essentially declaratory in character. Cancella
tion or reformation of contracts and other obligations, at the
suit of the obligor prior to the assertion of any rights there
under by the obligee, is a familiar example. Decrees removing
clouds on titles to real property; judicial instructions to trustees
concerning the management or distribution of estates; judicial
construction of wills; and decrees of divorce or annulment of
marriage, are also declaratory. Bills of interpleader to adjudi
cate conflicting calims to a specified fund; bills quia timet and
suits for injunctions against impending irreparable injury all
seek to prevent future injury rather than compensate for past
wrong.6

In fact, every judgment or decree necessarily involves a de
termination of the rights of the parties and to that extent is

declaratory, irrespective of whether affirmative relief is also

granted. While litigants are ordinarily more interested in the
remedial or coercive aspect of the judgment, there are many

situations, in addition to those above mentioned, in which de

claratory relief alone would be sufficient.

Analysis of the Act

The Federal Declaratory Judgment Act is practically iden
tical to those now in force in the several States and provides: 6 (a)

"Sec. 274D. (1) In cases of actual controversy the courts of the
United States shall have power upon petition, declaration, complaint,
or other appropriate pleadings, to declare rights and other legal rela
tions of any interested party petitioning for such declaration, whether
or not further relief is or could be prayed, and such declaration shall
have the force and effect of a final judgment or decree and be review
able as such.

(2) Further relief based on a declaratory judgment or decree may
be granted whenever necessary or proper. The application shall be

by petition to a court having jurisdiction to grant the relief. If the

application be deemed sufficient, the court shall, on reasonable notice,
require any adverse party, whose rights have been adjudicated by the

declaration, to show cause why further relief should not be granted
forthwith.

5 See note, 12 A. L. R. 53.
6 21 C. J. 130.
6(a) Supra note 2.
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(3) When a declaration of right or the granting of further relief
based thereon shall involve the determination of issues of fact triable
by jury, such issues may be submitted to a jury in the form of inter
rogatories, with proper instructions by the court, whether a general
verdict be required or not."

"In cases of actual controversy" is intended to limit the
scope of the Act to "cases" or "controversies" within the mean

ing of the judicial clause of the Federal Constitution,7 and hence"
preclude the statute being held unconstitutional as attempting
to confer a jurisdiction unauthorized by the Constitution.8

The Act therefore will not affect decisions where jurisdic
tion is denied, not because of the nature of the relief desired,
but because of the non-judicial character of the subject matter,
political or purely governmental rights only, as distinguished
from property rights being involved.9 Nor, for the same rea

son, will it confer jurisdiction where the subject matter is non

judicial, because essentially administrative or legislative in
character.10

This provision will also preclude its application to moot
questions, whether the issue was originally thus,11 or became
moot pending the appeal ;12 and to cases in which the parties are

not adverse in interest;13 or the plaintiff has insufficient interest
in the subject matter to maintain the suit.14 Nor will it confer
jurisdiction to render advisory opinions.15

We will hereinafter consider the effect of this Act upon cases

such as Willing v. Chicago Auditorium Association,16 Liberty

7 Article III, Section 2.
8 The first Declaratory Judgment Act enacted by any State, and which

did not contain this provision was held unconstitutional in Anyway v. Grand

Rapids R. Co., 211 Mich. 592, 179 N. W. 350 (1920) ; but the same court
has frequently upheld it since said provision was included by amendment,
Lawrence v. American Surety Co., 263 Mich. 586, 249 N. W. 3 (1933).

9 Luther v. Borden, 7 How. 1 (1849).
19 Keller v. Potomac Electric Co., 261 U. S. 428 (1923).
"United States v. Evans, 213 U. S. 297 (1908).
12 Mills v. Green, 159 U. S. 651 (1895).
13 Spring Hill Gold Min. Co. v. Medean Gold Min. Co., 145 U. S. 300

(1892).
14 Massachusetts v. Mellon, 262 U. S. 447 (1922).
15Muskrat v. United States, 219 U. S. 346 (1911).
16 277 U. S. 274 (1928).
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Warehouse Co. v. Grannis,11 in which jurisdiction was expressly
refused because the relief desired was a declaratory judgment,
which the Federal Courts had no power to render or review.

"Upon petition, declaration, complaint or other appropriate
pleadings" was designed to make a declaratory judgment avail
able in any proceeding, legal or equitable, over which the Fed
eral Courts have jurisdiction and thus give the statute the
broadest possible scope.

The term "rights and other legal relations" indicates that
declaratory relief is not limited to affirmation of rights, but may
be employed to negative the existence of duties or liabilities, or
to determine the extent of immunities, powers or privileges.

"Whether or not further relief is or could be prayed" is one

of the most important provisions in the Act, for its effect is
threefold. It is intended to prevent the Federal Courts con

struing declaratory judgments as an extraordinary remedy, to
be denied if an adequate remedy is otherwise available, as the
State courts have done.13 It also indicates that the party seek

ing such relief is not limited to a mere declaration of his rights
but may pray for and receive remedial or compensatory relief in
addition to the declaratory judgment. The phrase "or could be

prayed" is intended to make declaratory judgments available
even in those cases in which the court, because of its inability
to enforce its decree by any remedial process or execution, can

grant no effectual relief beyond a mere declaration of the rights
of the parties.

The provision that "such declaration shall have the force

and effect of a final judgment or decree and be reviewable as

such" clearly indicates that the declaratory judgment, when

rendered, is to finally determine the rights in issue and consti

tute res judicata.
The second paragraph providing that "Further relief based

on a declaratory judgment * * * may be granted whenever

necessary and proper" enables the successful party to have the

judgment carried into coercive effect should the losing party
fail or refuse to respect it.

The third paragraph providing for the submission to a jury
of any questions of fact involved, is designed to safeguard the

constitutional guaranties in this regard and preclude the Act

being held invalid on that ground.

"273 U. S. 70 (1927).
is Aetna Life Ins. Co. v. Richmond, 107 Conn. 117, 139 Atl. 702 (1927).
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Constitutionality of the Act

Any attack upon the constitutionality of this Act will prob
ably be based upon two grounds, the first being that a declara

tory judgment proceeding is per se not a "case" or "contro

versy" and hence Congress cannot give the Federal Courts ju-.
risdiction to render the same. The second is that the Act is

invalid because it confers jurisdiction to render decrees or judg
ments which cannot be enforced by remedial process or exe

cution.
The language of some of the Supreme Court decisions hold

ing that declaratory relief is beyond the jurisdiction of the
Federal Courts seems to justify this first contention.19 But

the controversy has been definitely settled by the recent deci
sion of Nashville, C. & St. L. v. Wallace,20 wherein plaintiff
brought suit under the Tennessee Declaratory Judgment Act
to secure a judicial determination that a state excise tax levied
on the storage of gasoline as applied to it violated the Com
merce Clause and the Fourteenth Amendment of the Federal
Constitution. In order to assume jurisdiction of this appeal,
the Supreme Court had to first determine whether this pro

ceeding was a "case" or "controversy," since its right to review
State decisions involving Constitutional questions can only be
exercised when the same is involved.21 In holding that this
was within its jurisdiction, the Court said: 21(a)

"The Constitution does not require that the case or controversy
should be presented by traditional forms of procedure, invoking only
traditional remedies. The judiciary clause of the Constitution denned
and limited judicial power, not the particular method by which that

power might be invoked. It did not crystallize into changeless form
the procedure of 1789 as the only possible means for presenting a case

or controversy otherwise cognizable by the Federal Courts." (Italics
supplied.)

There are also some decisions of the Supreme Court which
seem to support the view that the Federal Courts cannot be
given jurisdiction to render a judgment which they are unable
to coercively enforce,22 but this controversy has also been def-

19 Supra notes 16, 17. Piedmont & N. R. Co. v. United States, 280
U. S. 469 (1930) ; Arizona v. California, 283 U. S. 423 (1931).

20 288 U. S. 249 (1933).
21 Supra note 14.
21 <�) Supra note 20, at 264.
22 Supra notes 8, 9.
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initely settled. In disposing of this contention in the case of

Fidelity National Bank & Trust Co. v. Swope23 the Court said:

"While ordinarily a case or judicial controversy results in a judg
ment requiring award of process of execution to carry it into effect,
such relief is not an indispensable adjunct to the exercise of the ju
dicial function." (Italics supplied.)

The Federal Declaratory Judgment Act therefore seems to

be Constitutional.

Probable Federal Interpretation of the Act

As this statute directly affects the already complicated
matter of Federal procedure a more detailed consideration of
its probable application is justified. The Federal Courts when

called upon to construe the present Act will doubtless have re

course to the State decisions applying similar statutes.
The controversy must be a present one, as the courts will

not decide future rights in anticipation of an event which may
not happen;24 and it is essential that the court have jurisdic
tion of all the parties, since the judgment when rendered must

finally dispose of the matter.25
Hence the courts will not determine who will be entitled

to a fund prior to the time for distribution.26 Nor decide
whether a city ordinance, which is merely in contemplation,
will be valid if enacted.27 Nor decide who, in the event a

certain action is brought, will have the burden of proof, when
it will shift, when the cause of action accrued, and whether it
is barred by the Statute of Limitations.28 Where the petition
shows no controversy whatever, but merely a desire to be in
structed in the law, no declaration will be made, for parties
cannot come into court and secure free advice to guide them in

making contracts and entering into business adventures.29

Despite its narrow scope, declaratory judgments have

granted relief in a number of situations, such as the construc
tion of leases. For example where the lessee claims a present

28 274 U. S. 123, 132 (1927).
24Kariher's Petition, 284 Pa. 455, 131 Atl. 265 (1925).
25 Ezzell v. Exall, 207 Ky. 615, 269 S. W. 752 (1925).
26Morril v. Roberts, 117 Me. 465, 104 Atl. 818 (1918).
27 Denver v. Denver Land Co., 85 Colo. 198, 274 Pac. 743 (1929).
28 Oldham County v. Arvin, 244 Ky. 551, 51 S. W. (2d) 657 (1932).
29 Post v. Metropolitan Casualty Ins. Co., 237 N. Y. Supp. 64 (1929).
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right of renewal at the expiration of the term, which the lessor

denies, they need not proceed upon the often incorrect advice

of their attorneys, but may obtain a present adjudication of

their rights under the lease, so that they may plan and act

accordingly.30 Declarations have also been made as to the

right of a tenant to remove certain fixtures from the leased

premises;31 or whether it would be waste for a life tenant to
demolish a building now on the land and replace it with an

apartment house.32 The rights of the tenant in a new build

ing to be erected on the leased premises where the original
building was destroyed by fire during the term of the lease,
have also been determined.33

Where an insurance company denies liability under an exist

ing policy, the insured need not await a loss and then sue on

the policy but may have his rights thereunder immediately de

termined, thereby avoiding the possibility of his property being
destroyed while uninsured should the company prove correct
in its denial of liability.34

This form of relief has proven beneficial in construing
other contracts where the parties by proceeding upon what they
believe are their rights thereunder would subject themselves to

heavy damages if they were incorrect and the adverse party
fail to bring injunction proceedings against them. Such situ
ations are of frequent occurrence, typical examples being
whether the contemplated action would constitute an infringe
ment of a patent held by another party; 35 or subject the mov

ing party to a forfeiture under a condition in a contract which
he believes invalid ; 36 or whether his interpretation of the ma

terials and other specifications of a complicated building con

tract is correct.37

30Pulsifer v. Walker, 85 N. H. 434, 159 Atl. 426 (1932).
31 Pacific States Corp. v. Pan-American Bank, 213 Cal. 58, 1 P. (2d)

4 (1931).
32Brohaw v. Fairehild, 237 N. Y. Supp. 6 (1929).
33Sigal v. Wise, 114 Conn. 297, 158 Atl. 891 (1932).
34 Frasch v. London & L. F. Ins. Co., 213 Cal. 219, 2 P. (2d) 147 (1931).
35 Supra note 1, at p. 34. Remarks of E. R. Sunderland.
36 Re. Develin's Estate, 284 Pa. 11, 130 Atl. 238 (1925), where it was

held that a provision of a trust deed that the income therefrom be devoted
to the support of a minor so long as he was reared in a certain religion,
was void as tending to bar the exercise of religious freedom and hence con

trary to public policy.
'

37 Supra- note 1, at p. 5. Suggested by Mr. Chief Justice Taft, citing
the construction of tunnels under East River in New York City as an

example.
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By virtue of this procedure the validity of penal statutes has

been determined without resorting to the often hazardous "test

case" with its attendant exposure to fine and imprisonment.
Thus in Pettit v. White County38 a statute forbidding the op
eration of poolrooms in certain cities was declared unconstitu

tional, although because of the penal nature of the statute, the
injunction also prayed for was denied.

Controversies concerning municipal charters and ordi
nances have often been the occasion for declaratory relief. Thus
in Buffalo v. International R. Co.,39 a street car company's ob

ligation to remove its tracks from certain streets and to repave
the area previously occupied by said tracks, was determined.
Other instances include the determination of the power of a

city to authorize a plaintiff to erect an overhead bridge or arch
across a certain street;40 or the invalidity of a zoning ordinance

prohibiting a certain use of land, upon which use, the vendee's

obligation under an executory contract for its purchase, was

conditioned.41

Conclusion

The Federal Declaratory Judgement Act will probably fail
to fulfill the fond hopes of its most fervent advocates who fore
see it producing a sweeping reform in Federal procedure.42
Lawyers are reluctant to adopt unfamiliar remedies particu
larly where, as here, the desired relief may ordinarily be ob
tained by more orthodox proceedings.

However, those who opposed this statute because it would
promote litigation, lessen the desire for compromise, substi
tute the judgement' of the court for the advice of attorneys,
and increase the attempts to have statutes declared unconsti
tutional, will likewise find their fears unjustified.43

Assuming its constitutionality, as hereinbefore stated, this
latest attempt to reform procedure in the Federal Courts, will
probably receive very little practical application except in those
unique situations for which it is peculiarly appropriate.

C. V. S.

38 152 Term. 660, 280 S. W. 688 (1925).
39 240 N. Y. Supp. 113 (1930).
4� Yale University v. New Haven, 104 Conn. 610, 134 Atl. 268 (1926).
41 Faulkner v. Keane, 85 N. H. 147, 155 Atl. 195 (1931).
42 Borchard, Federal Declaratory Judgments Act (1934) 21 Va. L.

Rev. 35.
43 Supra note 1, at p. 69. Remarks of Hon. Edward E. Denison.
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NOTES

DUAL NATIONALITY�Conflict of Laws Resulting from Naturalization
and Expatriation.

The topic under consideration, "The Problem of Dual Nationality,"
admittedly is a very broad one. The doctrine of election, the right of

expatriation, the effect of attempted change of nationality during a state

of war, the control by the parent of the nationality of minor children, the
scope of the treaty-making power, the absence of specific municipal legis
lation clarifying status�these and other questions add to the confusion
which has enveloped the subject.

The conditions producing dual (or double) nationality or allegiance�
sometimes termed multiple or "plural" nationality, because an individual

may possess even more than two nationalities at the same time�usually
fall within one of the following categories: 1

(1) Birth in a country whose law impresses upon the individual
its nationality under the jus soli at the time of birth, while the nation

ality of another country attaches because of the jus sanguinis;
(2) Marriage of woman to a husband whose nationality she

acquires while retaining her own;

(3) Automatic derivation of pne nationality by a child through
the parent's foreign naturalization, without forfeiture by the child
of the nationality which he previously bore; or,

(4) Voluntary naturalization upon an individual's own applica
tion to one sovereignty whose nationality he acquires, without loss of
the other nationality borne immediately prior to such naturalization.

Some Consequences of Dual Nationality
While at first thought it might appear that a person having at one

time the nationality of two countries may be in a preferred situation over a

person having but one or no nationality, dual nationality often carries
onerous burdens with it. Persons with that status may be subjected to
taxation by both states of allegiance, and neither would be in a position
to protect him while he is within the territorial jurisdiction of the other.

Our Department of State calls attention to the cases of persons born
in the United States of unnaturalized parents and who are, therefore,
American citizens under American law, while they may also be citizens
or subjects of the country of their parents' origin under the law of that
country. This warning is then given: "As the legal right of the other
country to the allegiance of such persons while within their territory cannot
be denied by this Government, the Department can offer no assurances to
them that any representations which it may make on their behalf will
be successful." 2

1 Oppenheim says: "Double nationality may be produced by every mode of acquiring
nationality." Other causes mentioned by him include legitimation of illegitimate children,
option, acquisition of domicil abroad, acceptance of foreign government office, and
redintegration. 1 Oppenheim, International Law (4th ed. 1928, edited by Arnold D.
McNair) 542-545.

2 Notice to Bearers of Passports (revised to Septemger 15, 1934) Passport Series, No. 2,
Department of State, Washington (Government Printing Office, 1934) 10.
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The prophecy that we "shall hear of wars and rumors of wars" is

still being fulfilled. Liability to military service is often a serious respon

sibility of the dual national. Both states of allegiance may require the

performance of military duty and woe betide the luckless individual who
owes allegiance to two belligerents who are at war with each other.

If he supports neither belligerent, both countries may be aggrieved.
If he supports one belligerent, regardless of which one, he may anticipate
trouble with the other. It is quite possible that one country may be

suspicious of his loyalty to it and subject him to the disabilities of an

enemy alien, including sequestration of his property, while the other holds
his conduct to be treasonable. It has been facetiously remarked that such

a person stands a good chance of being shot in the chest by one country
and in the back by the other.

He presents a problem to both Governments. Having the nationality
of both, he may alternately claim the rights and privileges of each, as it
may suit his convenience, while avoiding the obligations of both. Cases
of this nature have been revealed from time to time upon application at

our border for admission to the United States by persons claiming birth
in this country but who have resided in the other country of allegiance
practically all their lives.

The State Department has recently given publicity to a summary of
the obligations�military or otherwise�of various countries, especially
those of Europe, which may attach to former nationals of those countries
who have become naturalized in the United States. It can be noted here

only that the status of such former nationals of these countries is quite
complicated, varying as between countries having naturalization treaties
with the United States and those which do not have them, and as between
countries which recognize nationality of the United States acquired by
naturalization and those requiring the consent of the foreign government
to expatriation.3

The Doctrine of Election

Without attempting any comprehensive or detailed resume of the

subjects of dual nationality and what has been called the rule of election
or choice of nationality, it may be stated that provisions for the exercise
of the latter appear in the nationality laws and treaties of many foreign
countries,4 and they have been discussed frequently in various official
and unofficial quarters. International arbitral commissions have considered
them, and publicists in the field of international law and writers upon
nationality have discussed their intricacies in treatises and in legal period
ical literature.5 The State Department constantly has been confronted

3 Id. at pp. 15-53.
4 See Analytical Index to Flournoy and Hudson, A Collection or Nationality

Laws op Various Countries as Contained in Constitutions, Statutes and Treaties
(1929) 724-725, "Dual nationality, provisions resulting in, preventing or terminating,"
where provisions of some 24 countries, in addition to 4 multipartite treaties and other

agreements, and 13 bipartite treaties and other agreements, are referred to ; and 725-729,
"Election of nationality," where provisions of some 36 different countries, in addition to

8 bipartite treaties and other agreements, are referred to.
8 3 Moore, History and Digest of the International Arbitrations to which the United

States has been a Party (Government Printing Office, 1898) 2518-2531, 2602, 2611.
See also the following: Borchard, The Diplomatic Protection op Citizens
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with the problem,6 and it has arisen frequently in the Department of Labor
in its administration of the immigration and naturalization laws. The
courts have occasionally made it the subject of their consideration, but
their expressions have been usually in the form of dicta,.7

No Statutory Rule of Election in the United States

It can hardly be said that the United States follows today any authori
tative general rule of election in cases of dual nationality, regardless of
the sporadic discussion of a supposed rule. There has been frequent con
fusion with the legislative stipulation under which protection of the United
States may be obtained by persons who are born out of the limits and
jurisdiction of the United States of citizen fathers and who may possess
dual nationality. In order to receive such protection, the children who
continue to reside outside of this country, upon reaching the age of eighteen
years must record at an American consulate their intention to become
residents and remain citizens of the United States, and upon attaining
majority are required to take the oath of allegiance to the United
States.7 (�)

The amendment of the provision under which children born abroad
of a citizen father acquire citizenship so as to permit the citizen mother
as well to transmit her nationality to the children has not simplified the
situation.8

The Married Women's Act of 1922 9 did contain a provision to the
effect that a woman citizen of the United States who married after the
passage of that act should not cease to be a citizen by reason of the mar

riage, unless she made a formal renunciation of her citizenship before a

court having naturalization jurisdiction. This might be regarded as a

species of election in that particular class of cases where the woman

acquired an additional nationality by the marriage. A similar provision
has appeared in the recent Citizenship Act of 1934,1<> enlarging the priv-

Abroad (1915) 19-20, 575-591; Cockburn, Nationality (1869) 183-198; Gettys,
The Law op Citizenship in the United States (1934) 28, 137, 138, 187, 189, 193 (also
special bibliography, 197-202) ; 1 Hyde, International Law, Chiefly as Interpreted and
Applied by the United States (1922) 653-659; Scott, Observations on Nationality.
with especial reference to the Hague Convention ofApril 12, 1930 (1931) 35-39 ; Flournoy,
Dual Nationality and Election (1921) 30 Yale L. J. 545-564; Flournoy and Hudson,
op. cit. supra note 4, at 574-575 (bibliography).

6 3 Moore, A Digest of International Law (Government Printing Office, 1906) 518-
542, "Double Allegiance", and 543-551, "Election at Majority".

7 See critical comment by Flournoy in his article, op. cit. supra note 5, at 697-701,
and references hereinafter to judicial decisions.

7W 34 Stat. 1229 (1907), 8 U. S. C. A. � 6 (1926).
8 Act of May 24, 1934, 48 Stat. 797 (1934), 8 U. S. C. A. � 6 (1934). The Attor

ney General has held in his opinion of July 21, 1934, to the Secretary of State, that
the child born abroad after the approval of the Act of May 24, 1934, of one citizen
and one alien parent, acquires citizenship at birth, subject to being divested of it if the
child fails to comply with the two conditions prescribed in the act�-that the child comes

to the United States and resides therein for at least five years continuously immediately
previous to his eighteenth birthday, and that he takes an oath of allegiance to the United
States within six months after his twenty-first birthday.

9 42 Stat. 1022 (1922), 8 U. S. C. A. � 9 (1926).
10 Supra note 8.
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ilege to include the citizen husband or wife who marries an alien after
the approval of the act. In the latter law, however, there is a stipulation
that it may not be made in time of war, and if war should be declared
within one year after the renunciation it is to be deemed void.

Importance of Claims of Dual Nationality in Immigration and

Naturalization Procedure

While the writer's interest in the entire field, both as lawyer and
student of political science, is a very deep one, he is particularly concerned
with the practical effects of dual nationality as they are disclosed in the
administration of the immigration and naturalization laws.

Immigration Problems

A person appears at a port of entry to the United States and seeks
admission. The determination of his nationality immediately becomes a

matter of much importance. If he is a citizen of the United States, he
is entitled to enter as a matter of inherent right; if, however, he is an

alien, he must submit himself to the examination required by law to be
made of all aliens seeking admission to this country.

If found to be an alien and inadmissible, he must be excluded; or, if
admitted, and it should later be disclosed that he is subject to deportation,
he is to be taken into custody upon the warrant of the Secretary of Labor
and compelled to leave the country. Inasmuch as passports for alien de

portees must be secured, it is essential that their nationality be ascertained.
The extent of the problem attaching to claims of United States citizen

ship made by persons arriving at the ports of entry of the United States
is not indicated by the figures which are customarily looked to as repre

senting the number of arrivals. For instance, the records for the fiscal

year ended June 30, 1934, show that there were admitted at all ports but

29,470 alien immigrants and 134,434 alien nonimmigrants�a total of

163,904 arriving aliens. As compared with these figures are those showing
the departure of 39,771 emigrants and 137,401 alien nonemigrants�a total
of 177,172. There was, then, an excess of alien departures for the year
of 13,268. Additional figures show that 273,257 United States citizens
arrived while almost an equal number�262,901�departed]

But 23,145 of these arriving aliens and 19,867 of those departing, a

total of 43,012, are shown as having entered and departed from land border

ports. It is explained, however, that these border figures do not include
persons habitually crossing and re-crossing the international border, such
as commuters, tourists, and visitors.

The figures for this same year showing the number of border crossers
into the United States are staggering. At the Canadian border 9,105,383
aliens and 10,503,385 citizens, a total of 19,608,768 persons, are shown to

have crossed the line during the past fiscal year, while along the Mexican
border 12,522,328 aliens and 8,618,536 citizens, a total of 21,140,864 per
sons, are shown to have come in.

Recapitulating, we find that 21,627,711 aliens and 19,121,921 citizens
are comprehended within these totals, making an aggregate of 40,749,632 11

The number of crossers estimated at some ports.
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persons who were examined by the immigration officers during the year
under discussion. No adequate conception can be had of what these

enormous figures represent in the matter of determining their status

without considering each of these crossers in his individual capacity
and as a potential asset or liability to the United States.

The alien entrants may include, in addition to the mass of legitimate
arrivals, some persons who have secured entry into the United States under

false pretenses. Others may later commit offenses making them deportable,
and some aliens who establish criminal records here, through the loop
holes in the present deportation laws are not subject to deportation.
As to the citizen group, every erroneous determination in support of a

claim of citizenship status saddles the United States with possible liabilities.
The United States must, as far as possible, protect itself by accurately
determining claims to its citizenship. Differences of opinion at times
exist as to whether the applicant for admission is or is not a citizen.

Naturalization and Citizenship Problems

Dual nationality is recognized to be an exceptional status. However,
in every case in which it is claimed to exist the determination of the appli
cant's nationality is a vital matter to himself, as it is also to the United
States. There are reciprocal obligations recognized as existing between
the citizen and the Government�allegiance and protection. The Govern
ment expects the one in return for the other.

While the Immigration and Naturalization Service is usually con

fronted with the query as to the national status of an individual upon
an application to enter the United States, the problem may arise as well
in connection with an application to bring a relative into the United States
as a non-quota immigrant on the basis of the alleged citizenship of the

applicant, or on the filing and hearing of a petition for naturalization. A

striking instance of this latter situation arose recently in a case in an

Oregon Federal court under circumstances which are not uncommon.

The Reid Case

Aria Marjorie Reid was born in Iowa in 1901. She removed to Canada
with her parents in 1904 and resided there until 1933 when she returned
to the United States solely for a visit and not for permanent residence.
Her father, a citizen of the United States, took up a homestead in Canada
and was duly naturalized there on June 27, 1907, at which time the daugh
ter was residing with him in Canada. While still a minor, the daughter
was married, on February 11, 1919, to a citizen of Canada. She, however,
had never exercised any of the rights of a Canadian citizen.

Mrs. Reid filed a petition for citizenship in the United States District
Court for the District of Oregon, and was naturalized under the provi
sions of Section 4, Act of September 22, 1922, as amended by the Act of
July 3, 1930.12 This statute provides for the naturalization of "a woman

who has lost her United States citizenship by reason of her marriage to
an alien eligible to citizenship," if she herself is eligible to citizenship and
"has not acquired any other nationality by affirmative act."

12 42 Stat. 1022 (1922), 8 U. S. C. A. � 369 (1926) ; as amended 46 Stat. 854 (1930),
8 U. S. C. A. � 369 (1934).
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The Government's contention in opposing Mrs. Reid's petition for

naturalization was that at the time of her marriage she had already been

expatriated, having become a Canadian citizen through her father's acquisi
tion of Canadian nationality while she was a minor child, that she had
not lost her United States citizenship through marriage, and that, there

fore, she was ineligible to naturalization under the amended Act of 1922.

Prior to the Cable Act of 1922, which provided for the independent
national status of married women,13 alien woman, racially eligible, had

acquired citizenship of the United States automatically (at least since

1855) upon marriage to a citizen, whether the marriage occurred in or

out of the United States.14 But while nationality was thus acquired with
out application to a court and without action except marriage to a citizen,
prior to the Act of 1922 it was lost just as simply. Under the Citizenship
and Expatriation Act of 1907,14(a> upon marriage to a foreigner an Amer
ican woman took the nationality of her husband. The Supreme Court

upheld the validity of this law in the case of a native American woman

who had married a British subject but had not left the United States.15

Congress set forth for the first time, in the Act of 1907, the specific
conditions under which voluntary expatriation might take place. It was

declared that "any American citizen shall be deemed to have expatriated
himself when he has been naturalized in any foreign state in conformity
with its laws, or when he has taken an oath of allegiance to any foreign
state."16 It was specified, however, that no American citizen should be
allowed to expatriate himself when this country is at war.17- This legisla
tion is still in effect.

The District Court overruled the Government's objection and directed
the admission of the petitioner to citizenship.18 That court held that she
had not lost her United States citizenship, as the law in Canada then in
force 19 provided that under such circumstances a minor should be deemed
a naturalized British subject "within Canada," notwithstanding the Nat
uralization Treaty of 1870, between the United States and Great Britain,20
which requires the United States to treat persons naturalized in British
dominions as British subjects.

Reference is made by the Oregon court to the Attorney General's
opinion of June 16, 1932, to the Secretary of Labor, in the matter of the
Citizenship of Ingrid Therese Tobiassen.21 In that matter the daughter
of Tobiassen is shown to have been born in the United States in 1911.
Her father, a native of Norway, after having been naturalized in 1912
as a citizen of the United States, in 1919 took her to Norway where he
established a permanent residence and reacquired his status as a Norwegian

13 Id. at 1021.
14 Act of Feb. 10, 1855, repealed by Act of Sept. 22, 1922, supra note 12, at 1021;

28 op. att'y. gen. 504-510 (1910).
"(a) 34 gTAT. 1229 (1907).
16 Mackenzie v. Hare, 239 U. S. 299 (1915).
1�34 Stat. 1229 (1907), 8 U. S. C. A. � 17 (1926).
17 Ibid.
18 In Re Reid, 6 F. Supp. 800 (D. C. Ore. 1934).
19 Revised Statutes of Canada, 1906, c. 77.
20 16 Stat. 775 (1870) ; Treaty Series, No. 130; 1 Malloy, Treaties (1910) 691.
21 36 op. att'y. gen. 535 (1932).



NOTES 513

subject under the provisions of the Naturalization Treaty of 1871 between

the United States and Sweden and Norway.22 The Attorney General held

that the minor daughter ceased to be a citizen of the United States through
derivation of Norwegian nationality by virtue of her father's naturaliza

tion, this under a statute of that country providing that the foreign-born
minor children of persons naturalized acquire the father's nationality.

The court states that the Attorney General's opinion (1) does not

mention the paramount right of a native-born citizen under the 14th

Amendment, (2) dismisses without consideration the limitations upon the

treaty-making power of the United States, (3) assumes without discussion
that the acquisition of an alien citizenship by a minor by its own force

divests his native citizenship (which the court asserts is not according
to the principles of international law) , and (4) does not mention the

doctrine of election; from all of which the lower court deduces that an

American-born citizen cannot by treaty or otherwise be divorced from
the United States citizenship which attached at birth under the 14th Amend
ment to the Constitution, unless voluntarily; that such enforced action
would open the road to involuntary exile of native-born citizens of the
United States; and further, "The right of two governments to bargain
away the allegiance of an individual without action of his own accord
is a doctrine of absolutism and inconsistent with the primary law of the
United States."

The Circuit Court of Appeals,23 after stating that the question at issue
was whether Mrs. Reid became a citizen of Canada by reason of her father's
Canadian naturalization, quotes provisions of the Canadian naturalization

statutes,24 the Naturalization Treaty with Great Britain, and Article 6,
Clause 2, of the Constitution of the United States as to the effect of a

treaty as a part of the supreme law of the land. Concerning the sugges
tions that the Treaty of 1870 with Great Britain, insofar as it takes away
the citizenship of a minor child without her consent is violative of the
Constitution of the United States, the appellate court says that it is
doubtful if courts have power to declare the plan terms of a treaty void
and unenforcible, "thus compelling the nation to violate its pledged word,
and thus furnishing a casus belli to the other contracting power." The
court then refers to the Supreme Court's opinions in Missouri v. Holland 25

and Santovincenzo v. Egan 26 as to the scope of the treaty-making power
of the United States and remarks, "It cannot be seriously contended that
naturalization of the citizens of the contracting powers is not within the

treaty-making power of a nation."
Attention is directed by the Circuit Court to the consistent adherence

by the United States since 1790 to the principle in its own laws that the
naturalization of a parent effects the naturalization of a minor child re

siding with the parent, to the declaration by Congress in 1868 27 of the
natural and inherent right of expatriation for children as well as adults,

22 17 Stat. 809 (1872); Treaty Series, No. 350; 2 Malloy, op. cit. supra note 20,
at 1758.

23 United States v. Aria Marjorie Reid, 73 F. (2d) 153 (C. C. A. 9th, 1934).
24 Revised Statutes of Canada, 1886, c. 113.
26 252 U. S. 416, 432 (1920).
26 284 U. S. 30, 40 (1931).
27 15 Stat. 223 (1868), 8 U. S. C. A. � 15 (1926).
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to Great Britain's recognition of this contention by Act of Parliament

passed in 1870,28 and to the consistent adherence to this view by the De

partment of State in dealing with foreign governments concerning the

rights of minors naturalized in this country by the naturalization of the

father, and vice versa.

The Appellate Court then discusses the suggestions that after the

naturalization of Mrs. Reid's father in Canada the daughter was a citizen

of both the United States and of Great Britain with the right to elect her

sovereign after attaining her majority, and that as her marraige occurred
while she was still a minor her American citizenship was lost by reason

of her marriage and the act under which she applied for naturalization

applied to her. "We think that the purpose of the Treaty of 1870 with
Great Britain, and of the laws enacted in pursuance thereof by both con

tracting powers, or implicitly recognized thereby was to do away with all

cases of dual citizenship arising from the operation of the naturalization
laws of the two contracting powers, and that in the case of petitioner
(Mrs. Reid) there never was such dual citizenship." The court further
declared that "we think it clear that the petitioner became a naturalized
citizen of Canada and Great Britain by the naturalization of her father
while she was a minor residing with him in Canada and that such natural
ization terminated her American citizenship." Reference is made by the
court to two recent cases of the Supreme Court of Minnesota to the same

effect,29 and to the Attorney General's opinion in the Tobiassen case.30
The action of the lower court in granting naturalization on the basis of
loss of citizenship by marriage was reversed.

Possible Solutions

Such opinions as those in the Reid case illustrate both the trouble
some and complex nature of the questions continually arising in regard
to supposed instances of dual nationality, and the need for remedial action.

Energetic efforts have been made on a world-wide scale to reach a happy
solution, but so far without very marked success. It is a difficult matter
to harmonize the conflicting laws of many countries with varying national
ity systems.

The subject was considered at the First Conference for the Codifica
tion of International Law at The Hague in 1930, in which the United
States participated, but a discussion of the proceedings is not possible
within the limits of space here.31

The most urgent need at the present appears to be for the definite
clarification of our own law upon the subject�or. rather the formulation
of a law which will definitely determine the conditions under which a

person having dual nationality will lose at lease one of such attributes.
It is possible that the solution, so far as our municipal law is concerned,

28 33 and 34 vict. c. 14, par. 10 (1870).
29 Ostby v. Salmon et al, 117 Minn. 289, 225 N. W. 158 (1929); Koppe v. Pfefferle,

188 Minn. 619, 248 N.W. 41 (1933).
80 Supra note 21.
31 See Research in International Law, Harvard Law School, "Nationality," Supplement

to (1929) 23 am. j. int. law (Special Number) 38-44; also references in Gbttys.) op. cit.
supra note 5, at 189-193, especially those to the am. j. int. law.
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will rest with the Committee on Revision of the Nationality Laws, com

posed of the Secretary of State, the Attorney General, and the Secretary
of Labor. This body was appointed by President Roosevelt by Executive
Order of April 25, 1933,32 with a view to the removal of discriminations
in our nationality laws. It is reviewing those laws and will recommend

revisions, that Congress may be in a position to codify the laws into one

comprehensive nationality law.

It cannot, of course, be anticipated what the Committee's recommenda
tions upon the subject of dual nationality will be, but its conclusions will
be hopefully awaited.

Henry B. Hazard.*

TORTS�Fright as an Element of Damage in Civil Actions.

The recent case of Waube v. Warrington et al,1 again brings to the

foreground the question of fright as an element of damages in civil ac

tions. The law on this point can hardly be considered as uniform. This
note will treat the subject in a general manner being confined to fright
and resulting physical injuries caused by a negligent act of the defendant.
The student will realize that different principles are applied in cases of
intentional invasions. In such cases mental anguish without any bodily
disturbances is a subject of damages. However, it will be observed that
the fright flows from a distinct and independent wrong i. e. the intentional
invasion. In Davidson v. Lee,2 a creditor, who unlawfully restrained in his
room the person of the debtor, and who by the use of a deadly weapon in
a threatening manner, coupled with abusive language and a verbal threat
to kill him, caused the debtor to suffer much fear for his personal safety,
was held liable for the mental suffering caused thereby, though no battery
was committed on the debtor.

The first point to be discussed is so generally followed that it might
be considered as a universal rule. Mere fright unaccompanied by impact
and not producing any physical injuries can not form the basis of an

action.3 No practical standard can be set up to ascertain the damages

32 Exec. Order (April 25, 1933) No. 6115.
* Assistant to the Commissioner of Immigration and Naturalization, United States

Department of Labor. Adjunct Professor of Political Science, Gradute School, Ameri
can University; Adviser on Nationality, Research in International Law, Harvard Law
School; Member of the Bar of the Supreme Court of the United States ; Author of various
articles on Nationality in Legal publications of the United States and Europe.

1 Wise. Sup. Et., No. 138, Jan. 8, 1935.
2 139 S. W. 904 (Tex. Civ. App. 1911).
'McCarthy v. Boston Elevated Ry. Co., 223 Mass. 568, 112 N. E. 235 (1916);

Kalen t>. Terre Haute & I. R. R. Co., 18 Ind. App. 202), 47 N. E. 694 (1897). In the
latter case after admitting that mental suffering is not an imaginary or conjectural injury
and is the proximate consequence of the defendant's negligence, the court advanced as

its reasons for refusing a recovery that "the evidence of such injuries is so much within
the control of the person claiming to be so injured, there is little opportunity for sub
jecting the fact to the tests which may be and are applied in courts of justice for the
ascertainment of the truth, that besides the encouragement that would be given to increase
of litigation, there would be much danger of frequent injustice in allowing such claims to
be presented for trial."
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nor can the truth of the claim be adequately tested as the evidence of
such injury is entirely within the control of the sufferer. The courts have

notably departed from this rule in allowing a recovery against telegram
and telegraph companies for delay or mistake in the transmission of

messages.4 Even here the telegraph company must have "either from the
character of the telegram itself, or from extrinsic information, knowledge
that the mental anguish suffered by the plaintiff was such as the com

pany ought reasonably to have anticipated would result from its wrongful
conduct.5

Where the fright produces physical injuries, no such harmony is
found in the decisions. So set and distinct are the lines of authority that
a court to which the question is presented as a novel proposition will
usually decide one way or the other as the reasons advanced thereby
appeal to it. Purcell v. Railway Co.6 will exemplfy the affirmative side.
There the plaintiff, a pregnant woman, was so frightened by the negligent
conduct of the defendant in running its cars across a street intersection
threatening a collision (which did not occur) that she suffered serious
physical injuries. A recovery was allowed even thought the person of
the plaintiff was not touched in the least. The same result was reached
Bowman et al. v. Williams.1 In that case the defendant so negligently
operated his truck down a steep grade that he lost control and smashed
into the home of the plaintiff who, alarmed for the safety of himself
and his children became seriously ill. In answer to the argument of
expediency advanced below, the court said that to deny a recovery merely
on such grounds appears "as a pitiful confession of incompetence on the

part of the courts of justice" to distinguish the just claims from the unjust.
The opposite view is shown in a New York case.8 The plaintiff was

waiting for a horse car of the defendant. A different horse car was so

negligently driven toward the plaintiff by a servant of the defendant that
she stood between the horses' heads when they were stopped. The plaintiff
was not touched, but the fright suffered resulted in a miscarriage and
subsequent illness. Recovery in such cases has been denied on three
grounds: (1) the defendant owes not duty to the plaintiff;^ (2) the de-

4 Western Union Tel. Co. v. Redding, 100 Fla. 495, 129 So. 743 (1930). Antitoxin
treatment unnecessarily administered to daughter of plaintiff because of an incorrectly
transmitted message from the state health department to the daughter's physician who
had submitted a culture from the daughter's throat for examination.

8 Haffey v. Western Union Tel. Co., 194 Ky. 709, 240 S. W. 374 (1922). Delay in

delivering a telegram advising of death of member of family.
6 48 Minn. 134, 50 N. W. 1034 (1892).
7 164 Md. 397, 165 Atl. 182 (1933).
8 Mitchell v. Rochester Ry. Co., 151 N. Y. 107, 45 N. E. 354 (1896).
9 Id. at. 109-10. As there can be no recovery for mere fright without resulting physical

injury, there can be no recovery for the consequences of fright. "That the result may be
nervous disease, blindness, insanity or even a miscarriage in no way changes the principle."
In answer it has been said that the injury and not the fright is the basis of the action.
"If the fear is proven to have naturally and directly produced physical effects, so that
the ill results of the negligence which caused the fear are as measurable in damages as

the same results would be if they arose from an actual impact, an action for these damages
should lie just as well as it lies where there has been an actual impact." Dulieu v. White,
2 K. B. 669 (1901). But it seems that the fright is but a link in the chain of causation
and damages resulting therefrom in no way excuses the defendant from liability where
such could have been reasonably anticipated. Purcell v. St. Paul Ry. Co., supra note 6.
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fendant's negligence is not the proximate cause of the plaintiff's in

juries;10 and (3) expediency demands such rule.11

Courts following this latter view, however, will allow a recovery if

the fright be accompanied by a contemporaneous impact or battery
caused by the defendant's negligence without inquiring whether the sub

sequent physical injuries be the result of the impact or fright. The im

pact might be very slight and the resulting injuries clearly due to the

fright alone.12 A few states hold that the injuries must be caused by the

physical impact.13 Whether or not the injuries arose solely from nervous

shock or fright (in which case no recovery could be had), or from the
actual physical injury is a question of fact for the jury.

Courts which at one time refused to recognize a right of recovery

without impact are finding numerous ways to bridge that gap. The

present tendency is to determine the case on the bona fide merits of the

alleged injury. Comstock v. Wilson,1* illustrates this recent attitude.
There the deceased was a passenger in an automobile negligently run into

by the defendant. The fender of the car was damaged, but the deceased
suffered no impact or disturbance. She stepped from the car to take the
license number of the defendant's auto. While doing so she fainted, strik
ing the sidewalk in her fall, fracturing her skull causing death. In

allowing a recovery for the death the court said: "The fright was only
a link in the chain of causation between the collision and the fractured
skull. . . . We do not say that in all cases the courts will hold a de
fendant liable for remote physical injuries resulting from nervous shock."
To draw the line is not free from difficulties. It seems to be a question
of remoteness.

Barrington v. Hotel Astor 13 is an interesting case in this regard.
The plaintiff had eaten part of his kidney saute served by the defendant
when he observed both halves of a dead mouse on his dish. As soon as

the unexpected addition to his order was discovered, the plaintiff became

10 Nelson v. Crawford, 122 Mich. 446, 81 N. W. 335 (1899), where a man who was

mentally incompetent, without any malicious motive, but "just to have a little fun"
dressed himself in woman's clothes and went at dusk to a neighbor's house and followed
the latter's wife into the house, but made no other demonstration than to tap the end of
his parasol on the floor and offered no violence. The court said : "That there could be no
recovery for a miscarriage suffered by the woman as a result of the fright caused by the
man's conduct, since he could not reasonably have contemplated that such consequences
would follow the act. ' '

11 Mitchell u. Rochester, supra note 8 at 110, "If the right to recover in this class of
cases should be once established, it would naturally result in a flood of litigation in cases

where the injury complained of may be easily feigned without detection, and where the
damages must rest upon mere conjecture of speculation."

12 Gulf C. & F. Ry. Co. v. Hayter, 93 Tex. 239, 54 S. W. 944 (1900). Train in which
plaintiff was a passenger was negligently wrecked. Plaintiff was not knocked off his seat,
nor did the collision tear his hands loose from the hold he had taken. The jar was held
to be a sufficient impact upon which to base a recovery for physical injuries occasioned
by the shock.

13 Kramer v. Pittsburgh Ry. Co., 247 Pa. 352, 93 Atl. 461 (1915).
14 257 N. Y. 231, 177 N. E. 431 (1931).
15 171 N. Y. Supp. 840 (1918).
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violently sick and remained so for some weeks. The opinion indicated

that the foreign substance accounted for no injury, the physical condition
of the plaintiff evidently being caused solely by the sight of it and knowl

edge that it was in the food. The court held that the verdict in favor of

the plaintiff was proper though it would not be reinstated because of

procedural error at the trial. The rule that damages may not be had

for mere fright or physical disturbances therefrom has not been applied
in actions based on foreign substance contained in food served by the

defendant.16

Every nervous shock causing physical injury to the sufferer does not

give a cause of action. Such rule would cast an unreasonable burden

on all common carriers and other instruments of transportation. One has

no absolute right not to be frightened by another. The shock, where it

operates through the mind, must be a shock which arises from a reason

able fear of immediate personal injury to oneself.17 Such was the prin
cipal case.18 There a mother witnessed an accident wherein her child was

injured, became frightened and died from the disturbance. A recovery

for her death was denied. In Southern Ry Co. v. Jackson19 a mother

frightened at the sight of her child being mangled by the defendant's

train was held to have no cause of action against the railroad company
for the resulting physical injuries. No legal wrong was done to the

plaintiff, the defendant's act being wrongful only as to the child.20 This

view is undoubtedly the weight of authority. Where a recovery is allowed,
it is confined to situations where the endangered party is a member of the

plaintiff's immediate household.21

An examination of the reports will show that in most of these

"fright" actions the party plaintiff is a woman, the defendant an operator
of a commercial vehicle or common carrier and the injury complained of

sexual. Questioning the merits of such claims and cautious lest struggling
commerce be unduly restricted in its operations, a large percentage of the

courts have refused to consider these cases. Harmony in the reports is

lacking, though the tendency is to the adoption of the Purcell v. Ry. Co.22
rule holding physical injuries due to fright caused by a negligent act of
the defendant actionable though no impact whatsoever accompanied the

fright.
J. F. G.

16 Sider v. Reid Ice Cream Co., 211 N. Y. Supp. 582 (1925).
17 Dulieu o. White, supra note 9. Though disapproved by the recent ease of Ham-

brook v. Stokes Bros., 1 K. B. 141 (1925).
18 Supra note 1.
18 146 Ga. 243, 91 S. E. 28 (1916).
20 Sanderson v. Northern Pacific Ry. Co., 88 Minn. 162, 92 N. W. 542 (1902).
21 Lambert �. Brewster, 97 W. Va. 124, 125 S. E. 244 (1924) (daughter witnesses as

sault on father) ; Lindley v. Knowlton, 179 Cal. 298, 176 Pac. 440 (1918) (mother per
ceives children being attacked by a chimpanzee). In Cohn v. Ansonia Realty Co., 148
N.Y. Supp. 39 (1914), an operator negligently left an elevator unguarded whereby the

plaintiff's children were able to start it. The plaintiff fainted upon seeing her children
ascending in the unattended elevator and fell down the elevator shaft. A recovery was had .

22 Supra note 6.
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RULE AGAINST PERPETUITIES�Present Status�District of Co
lumbia�New York.*

The next phase of our topic is the "operation of the rule against
Perpetuities in the District of Columbia." This it will be endeavored to

show by a similar method, i. e. by the decided cases as found in the re

ports. The view of the bench�since the Rule is judge made law�will be

shown prior to the adoption of the Code; and thereafter, the interpreta
tion by the courts of the Code provisions must necessarily follow in order

to reach a conclusion as to what Rule as affecting Perpetuities applies in

the District of Columbia today.
The first case to which we refer is that of Barnes v. Barnes,57 wherein

there was a devise in trust "that the sum of $200 per annum be yearly,
and every year forever hereafter, expended by my executors or trustees

for the time being, out of the yearly interest, dividends and produce of

my estate, in wood, meal, and clothing, and that the same may be dis
tributed by them, at the most suitable season of each and every year,

amongst the poor and necessitous widows and orphans within the Cor

poration of Georgetown."
The Court held the devise void for uncertainty, for although the

Statutes of Mortmain were deemed in force in Maryland, the Statute of
Charitable Uses57<a> is not 58 nor was it at the time of the separation
of the County of Washington from the State of Maryland. The English
decisions on the statute, therefore, were deemed not applicable to the

present case, for the English law regarding charitable uses is founded

upon that statute.59 And since this case was some years prior to the

ruling in Vidal v. Girard's Executors,60 wherein the uncertainty of the

objects of the trust was held not to invalidate the trust, the Maryland
rule prevailed; and the court decided the case as an ordinary case of

legacy and trust.
"If either the object of the legacy," the court concluded, "or the

person of the legatee, or cestui que trust, be so uncertain that no one

can show a title to claim the legacy, or enforce the execution of the trust,
the legacy, or the trust, is void, even in the case of an executory devise.
If it be an executed, not an executory devise, it is void or lapsed because
there was no person competent to take at the death of the testator. If
it be an executory devise, it is also void, because it is not necessarily to
be executed within a life in being at the time of testator's death, or within
21 years thereafter. There is no limit to the time of its execution. The
trust was to continue forever; and an hundred years might elapse before
there should be 'authorities having power and right to receive the same

for such a purpose,' and before 'such proceedings shall have begun as

* This is the third and last of a series of student notes on the History and Development
of the Rule against Perpetuities. For prior notes see (Nov. 1934) and (Jan. 1935) 23
Georgetown Law Journal.

"3 Cranch 239 (Cir. Ct. 1827).
67 W 43 eliz. c. 4.
68 Trippe v. Frazier, 4 Har. & Johns 446 (Md. 1819) ; Dashiel v. Attorney General,

5 id. 392 (Md. 1822).
59 Trustees of the Philadelphia Baptist Association v. Hart's Executors, 4 Wheat. 1

(1819).
60 2 How. 127 (1844).
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will render the final accomplishment and completion of the said poor-
house or hospital reasonably certain.' The time may never come, and

yet the next of kin will be deprived of the property. These charitable

bequests, therefore, are all void."

However, in a later case, that of Ould v. Washington Hospital for
Foundlings,61 the United States Supreme Court decided that the Statute
of 43 Elizabeth was purely ancillary and remedial; that it was never

in force in the District of Columbia, and the validity of charitable endow

ments, and the jurisdiction of courts of equity over them, does not depend
upon it. This is exactly in point with the remarks of the bench in Barnes

v. Barnes,62 yet the court did not follow the Maryland decisions�as did
the Barnes case�and found the bequest valid.

A citizen of Washington, by his last will and testament, devised
certain lots of ground in the District of Columbia to two persons named,
in trust to hold it "as and for a site for the erection of a hospital for
foundlings." to be built by a corporation to be established by an act of

Congress and approved by the trustees or their successors, and upon such

incorporation and approval, to convey the land to the corporation in fee.
The heirs at law of the testator contended that the devise was void,
because it was to a corporation to be established in the future, and might
not take effect within the Rule against Perpetuities, and because of the

uncertainty of the beneficiaries. The Washington Hospital for Found

lings had been incorporated by an Act of Congress, and the trustees under
the will had conveyed said lots to that corporation in fee.

Reference was made to the Maryland Statute of Wills of 1798,63 still
in force in the District of Columbia, providing: "No will, or testament,
or codicil, shall be effectual to create any interest, perpetuity or make any

limitations, or appoint any uses not now permitted by the Constitution
of this State." This was in the nature of a prohibition of perpetuities,
and supplemented the common law, so that perpetuities could not be cre

ated by will in Maryland.
Yet that Statute, and the decisions in Maryland, holding that the

Statute of Elizabeth, supra, was not in force in that State, and that charita
ble uses were there governed by the same rules as private trusts, which
the court had held in Barnes v. Barnes, the court here ruled did not

govern, for the decisions referred to had been made since the separation
of the District of Columbia from the State of Maryland, and therefore
the case had to be decided on general principles of jurisprudence.64

It was held, then, that the devise was not invalid for uncertainty,
or because it created a perpetuity; that the provision touching a convey
ance by the trustees whenever Congress should create a corporation for

foundlings which they approved was only a conditional limitation of the
estate vested in them; and that the duty with which they were charged
was an executory trust, so that their conveyance was necessary to, and did

pass title to the corporation.
The court showed that the law as to charitable uses, and the jurisdic-

61 95 U. S. 303 (1877).
62 Supra note 57.
03 Rev. Code. Art. 49 � 2.
64 Sullivan, Cases on Real Property (1921) 291.
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tion of the Chancellor in England, and the extent to which it was exer

cised, before and after the enactment of the Statute of 43 Elizabeth,
supra-, were, just the same. Similarly, therefore, "it is immaterial in the

present case whether the statute was or was not a part of the law of

Maryland. The controversy must be determined upon the general prin
ciples of jurisprudence, and the presence or absence of the Statute can

not affect the result."

That gifts to charity are an exception to the Rule against Perpetui
ties, and that there is a limit beyond which the courts will not go in

recognizing devises or bequests of such nature, is established in the Dis

trict of Columbia in the case of Brown v. Esterhazy,65 wherein the testa

trix, Mrs. Carroll, by her will directed that "after my debts and funeral

charges are fully paid, I direct and such is my will, that my executors

. . . shall invest in the safest and best securities one thousand dollars

($1,000) for all time, to keep in perfect order and repair my vault in Oak

Hill Cemetery, Georgetown, District of Columbia, from the proceeds of

the sale of my property . . ." The property described was sold after

her death by her executor. After the discharge of her debts, the entire

estate, including the proceeds of the sale of that proprty, proved insuffi

cient to pay the several legacies given by the will in full.

The court had the following questions arising out of the clause of

the will mentioned: "First, whether this provision as to the vault is to

be considered as a preference charge to be paid in full out of the pro
ceeds of the sale; or, second, whether it is to be paid ratably with the

other legacies; or, third, whether it should be held void as creating an

illegal perpetuity." The" third view was found to be the correct one.

The court said: "Upon the authorities, it is quite clear that the words of

the clause import a provision in perpetuity; and it is equally plain the

bequest can not be sustained as a charitable use. The subject was fully
examined by this court in the case of Reubsam v. Rodgers, 12,606 Equity,
in June, 1891, in which the decree declared void, as creating a perpetuity,
a provision of a testatrix directing her executors to set aside from her

estate $10,000, and to invest the same forever to the best advantage in

their discretion, so that it should bear good interest; and to apply the

interest to the expense necessary to keep the family lot in Green Mount

Cemetery, in Baltimore, in good order, and to have it at all seasons con

stantly supplied with fresh flowers."
It is now settled for the District of Columbia, that whatever powers

the courts have to sustain charitable uses spring from ancient and general
grounds, independently of the Statute of 43 Elizabeth, supra, which the

court in Ruppert v. Wolf 66 held, was never in force in the District. There

the testator declared it to be his desire to establish a home for aged and

indigent white persons residents of the District, without discrimination
as to religious belief or nationality, but particularly commending to its
care those of German nativity or descent, and directed trustees to whom
the residue of his estate was devised within one year after his death, in
association with certain named persons, to form a corporation under the
laws of the District of Columbia, to be known as "The Christian and

25 Wash. L. Rep. 478 (D. C. 1897).
27 Wash. L. Rep. 724 (D. C. 1�99).
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Eleanora Ruppert Home for Aged and Indigent Residents of the District

of Columbia" to whom the trustees were directed to convey absolutely and

in fee simple the residue of his estate remaining.
It was contended that the residuary clause was void, for the same

reasons offered in Ould v. Washington Hospital for Foundlings,61 Russell

v. Allen,68 and the Girard's Executors' case,69 namely, that the class to

be benefited was uncertain ; no method was provided by the will for making
it certain and definite; and that it was void as violating the Rule against
Perpetuities.

The court held the charitable trust created by such provision was

not void for uncertainty in the class to be benefited, nor void under the

statute creating perpetuities. Ould v. Washington Hospital for Found

lings was treated at length, and the court could see no difference, in prin
ciple, between the two cases. "The object of the testator in the one case"

(meaning the Ould case) the court said, "was to dispose of his property
to an unformed corporation, to be approved by his trustees, to enable it

to care for helpless foundlings generally�those beings who are entering
the door into this life under distressing and pitable circumstances. The

object of Mr. Ruppert in this case was to dispose of a portion of his

property to an unformed corporation, which he himself named and ap

proved of, and for which he named the incorporators, to enable it to

maintain a home for homeless, old, white people residing in this District,
who were about entering the door that opens out of this life and into the

vast unknown under similarly distressing and pitiable circumstances. The

individuals who are to enter either of these shelters must be selected out

of the great numbers existing by the corporations charged with maintain

ing them."
"Whether I might or might not hold a different view," the court con

cluded, "if the questions presented in this case were now raised for the

first time in this District, can be of no importance; and neither will it
answer any useful purpose to further pursue the subject when this court

is, as I think, directly bound and controlled by the law as laid down in

the case referred to. Suffice it to say, that this view of the law is applic
able to such cases is strengthened and supported by the following authori
ties . . ."�

A final case merits consideration before attention is given to the
Code provision. In Earnshaw v. Daly,11 the testator had devised his
entire estate to his wife, so long as she might live and remain his widow;
"and I desire her to see my children well educated, the expense of which
shall be paid out of the general income. After the lawful age of my

youngest child, my property shall be sold and the proceeds thereof be

divided equally, share and share alike, between my children," naming his

eight children, "or any other which may be born during my wedlock."
A bill in equity was filed after the death of the widow, and before the

majority of the youngest child, by one holding the title of one of the

67 Supra note 61.
68 107 U. S. 163 (1833).
69 2 How. 127 (1844).
70 Citing Inglis v. Trustees of the Sailors' Snug Harbor, 3 Pet. 99 (1S30); Russell v.

Allen, supra note 68; Vidal v. Girard, supra note 69; Hayes v. Pratt, 147 U. S. 557 (1892).
71 1 App. D. C. 218 (1893).
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children, for the sale and distribution of the proceeds of the estate. It

was contended that fee in the lands was not devised, and that it descended
at once to the children, subject to the estate carved out for his widow,
and that the provision for the sale thereof, upon the "arrival at lawful

age" of the youngest child, was void because in restraint on alienation.

The court held that the estate was charged with the education of the

children; that they took a vested interest, the full enjoyment of which

was postponed until the majority of the youngest. "There was no at

tempt to cast upon them a fee simple estate in the lands, coupled with
a restraint upon their power of alienation. The testator's purpose to

hold the lands together unsold until the majority of the youngest child
may have been induced by a reasonable belief that they would increase

greatly in value, and the desire to secure the benefits thereof to all, and
especially to the younger children, who could neither alien nor encumber
their shares until arrival at majority. But whatever the motive may
have been, it is a matter with which we are not concerned.

"The will contains a simple and not unusual form of devise or bequest
that has never been generally considered beyond the power of a testator,
or opposed to any sound rule of public policy, so long, as in this case, it
be not so long postponed in enjoyment as to come in conflict with the
rule against perpetuities." So the bill for the sale of the estate and dis
tribution of proceeds, when the youngest child was not of "lawful age"
was dismissed. The estate having vested, then, the Rule against Per

petuities did not apply, as early decided in Seaver v. Fitzgerald.72
It has been shown that the Common Law was not very favorable to

contingent remainders; that they could not be limited upon an estate for

years; and that they also lapsed if they had not become vested before the
determination of the preceding estate of freehold. The Rule against
Perpetuties, evolved in the discussion of executory devises of chattels real,
was directly and solely aimed at the vesting of contingent estates, and
did not in any way affect vested remainders, present estates, or rever

sions. It provided, in effect, that contingent remainders or estates, were
void in their creation unless such remainders or estates would become
vested within one or more lives in being and 21 years thereafter.

By the District of Columbia Code, it is provided : 73

"Perpetuities�except in the case of gifts or devises to charitable

uses, every future estate, whether of freehold or leasehold, whether by
way of remainder or without a precedent estate, and whether vested or

contingent, shall be void in its creation which shall suspend, or may by
possibility suspend, the power of absolute alienation of the property, so

that there shall be no person or persons in being by whom an absolute
fee in the same, in possession, can be conveyed, for a longer period than

during the continuance of not more than one or more lives in being and
twenty-one years thereafter."

At first glance, it is obvious that this provision is aimed at the re

straint of alienation of future estates, and covers the conception of per
petuities as first early developed at common law, and of which we have
treated. It covers vested as well as contingent estates, present as well

72 141 Mass. 401 (1886).
73 d. c. code (1929) tit. 25, � 112.
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as future; and is designed to prevent the tieing up of freehold estates

in possession. Clearly, then, it is not a rule which will prevent remote
ness in vesting, and a search of different sections of the Code fails to

reveal any such rule even by implication, unless it be Section 1, in which
is preserved in force in the District of Columbia "The common law . . .

and all British statutes in force in Maryland on the twenty-seventh day
of February, eighteen hundred and one . . . except in so far as the same

are inconsistent with, or are replaced by, some provision of the code."
A study of the decided cases may elucidate on this point.

Since the adoption of the Code�if there were any doubt in the Dis
trict of Columbia before (and the cases presented heretofore indicate no

such doubt)�there is no question but that gifts to charitable uses do
not come within the purview of the law against perpetuities. By the

very provision of the Code, the Rule is stated to apply "except in the case

of gifts or devises to charitable uses." This is pointed out in the ease

of Washington Loan and Trust Company v. Hammond.7* After a life
income to Ethel M. Garrigus, testatrix, Ramsey, in her will provided:
"Upon the death of Ethel M. Garrigus my bequest to her being for her

life, two-thirds interest in the net profits of my estate so bequeathed her
with any amounts derived from that source or any other, shall in the
absence of later specific bequests I may hereafter make, be paid to the
said Presbyterian Home, in semi-annual payments, for the purpose of

assisting deserving applicants who are unable to furnish the necessary

money to meet the requirements for admission to the Home which shall
be determined by the Board of Managers acting for the different churches
in Washington aforesaid, supporting said home and for no other purpose
whatsoever."

That provision was held not void for uncertainty, as it was claimed,
even though the applicants who are beneficiaries are uncertain, for the
trust is a charitable one. The court quoted with approval the definition
of charity, given by the United States Supreme Court in Ould v. Wash
ington Hospital for Foundlings,75 and found that uncertainty of benefic
iaries of bequest to "charity" does not invalidate it; that one of the dis

tinguishing characteristics of a charitable trust is the indefiniteness per
mitted as to beneficiaries. Hence a trust to be used for the purpose "of

assisting deserving applicants who are unable to furnish the necessary

money to meet the requirements for admission to the home" is not in
valid for indefiniteness of beneficiaries.76 The court found that the

Maryland rule, which prevailed in the days of Barnes v. Barnes,77
is not now the rule in the District of Columbia. But the court did
not have to rely alone on the judicial precedents holding that the Rule

against Perpetuities does not apply to charitable uses, and referred to
the Code provision, whereby gifts to charitable uses do not come within
the purview of the Rule against Perpetuities.

74 278 Fed. 569 (App. D. C. 1922).
75 Supra note 61.
76 "One of the distinguishing elements of a 'charitable' as compared with an ordinary

trust consists in the generality, indefiniteness, and even uncertainity which is permitted
in describing the objects and purposes of the beneficiaries. . ." 2 Pomeroy, Eq. Jur.

(4th ed. 1919) 1025. This test was quoted by the court in Columbia University v. Taylor,
25 App. D. C. 124 (1905).

77 Supra note 57.
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But there is no explanation or reference to the Code provision as

being a Rule against Restraint on Alienation. The court addresses itself
to the case assuming, one concludes, that indubitably the common law Rule

again Perpetuities�the Rule against Remoteness in Vesting�is present
in the District of Columbia. And then the court states : "The rule against
perpetuities 'does not apply to a gift to a charity, with no intervening
gift to or for the benefit of a private person or corporation.' Hopkins v.

Grimshaw, 165 U. S. 342 . . . and cases there cited. There is no interven

ing gift of that character here. Title to the bequest vests upon the death
of Miss Garrigus. This of itself saves it from the operation of the rule

against perpetuities."
No satisfactory reference by the Court of Appeals is found in the

recent case of Graff et al. v. Wallace et alJs There the testator had given
all his property to the Percy Metzger Memorial Presbyterian fund for
the founding, maintenance and upkeep of such institution, after certain

bequests to named persons during their respective lives, and upon their
death the income devoted to their support to pass into a general fund
"to be used to create, establish and maintain a Hospital, for the care and
succor of crippled children, and the sick and injured persons, of the
Caucasian race, resident and citizens of the District of Columbia, and
where unable by reason of adversity in life not occasioned by their own

fault such care and succor may be had without cost." It was contended
that the gift was void under the Rule again Perpetuities because, inasmuch
as the present value of the estate did not exceed $75,000, the time when
accumulated income would be sufficient to establish and maintain the

Hospital was too remote.
The court held: "The estate consists largely of real estate situated

in this city, which, with the growth and development of the city, may
and most certainly will greatly enhance in value, which furnishes at

least a prospective increase in the income from the estate. This, together,
with the income devoted to the special bequests which will terminate
within a reasonable time of few years, may be expected within a reasonable
time to accumulate to a point where the trustees will be justified in

establishing the hospital.
"While the will is inartificially drawn, we think it can be upheld;

and the intention of the testator as stated in the provisions expressing
his desire to establish a memorial hospital can be so construed as reason

ably to admit of execution." But yet no explanation of or interpretation
of the Code rule !

In Landram v. Jordan,79 the District of Columbia Court of Appeals
had for consideration a trust created by will for testator's children, in
cluding therein all of his property except one parcel, the income whereof
was to go to a niece, Gabriella K. Jordan, for life, the trustees to make
such income always amount to $40 per month from the property in the

general trust. The court affirmed a decree of the District Supreme Court
which had declared the trust bad as attempting to create a perpetuity;
yet it held the trust to the extent of the interest of Gabriella was valid
and might be executed without regard to the failure of the remaining

32 F. 2d. 960 (App. D. C. 1929).
25 App. D. C. 291 (1905).



526 GEORGETOWN LAW JOURNAL

trusts for the benefit of other objects of testator's bounty. It did not

appear that the intention to create a trust for the life of Gabriella was

so involved in the general scheme of the whole will as to be dependent
upon it, and not capable of enforcement without doing violence to the

general intention of the testator. The well recognized rule was followed,
namely, that where an estate has been vested in trustees upon several

independent trusts, one which is legal though the others may not be, the
estate of the trustees will be upheld to the extent necessary to enable them
to execute the valid trust although avoided as to the others. "Neither the
devise of the equitable life estate of the niece nor the remainder in fee
can be rendered void by an unlawful attempt to postpone the enjoyment
or restrain the alienation of the fee. Our conclusion is, therefore, that
the provisions of the will relating to Gabriella K. Jordan are separable from
the independent of the others, and should have been upheld in the original
decree."

The case was carried to the United States Supreme Court,80 but that
Court refused to go into the question of whether or not the limitation
was void as against perpetuities. Rather, it seemed to concede that it
was void, yet abstained from expressing an opinion on it, and held that
where various provisions of a will are in fact independent and not for

carrying out of a common or general purpose, those which are contrary
to the Rule against Perpetuities may be rejected and the valid provisions
upheld. "Therefore we shall confine ourselves to considering whether the

gift to Gabriella is so intimately connected with the failing scheme as to

fail with it," the Court declared. "It would be a strong thing to say

that we gather from this will an intent that, if the trust so far as it
concerns the testator's descendents should fail because they prefer to take
the property by intestacy free from the limitations of the will, therefore
the one gift outside his family should be defeated also. The trust is not

a metaphysical entity or a Prince Rupert's drop which flies to pieces if
broken in any part. It is a provision to benefit descendents and a niece.

There is no general principle by which the benefits must stand or fall

together. It is true that all the Washington property was given to the
trustees in one clause and that a part of the scheme in favor of the

testators grandchildren was the creation of a fund from the rents. But,
as stated in item 21, 611 M Street was excepted from the scheme, and the

whole income of this lot, or in other words an equitable estate in the

specified land, is given to Gabriella Jordan for life by item 6. If that

were all, we see no reason for a doubt that that gift would be good,
whether the gifts to the other beneficiaries were good or not. The fact

that the testator's daughter takes all the rest of the property instead of
her children getting a postponed interest in a part, is no ground for

denying to the niece the life estate given to her in an unidentified and

excepted piece of land. It does not make the case any worse that a part
of the property thus going to the testator's daughter is the remainder
in the estate given to the neice."

In Wills v. Maddox,&1 the District of Columbia Court of Appeals
affirmed the action of the lower court in dismissing a bill of complaint

80 203 U. S. 56 (1906).
81 45 App. D. C. 128 (1916).
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to have declared void an attempted execution by a testatrix of a power of

appointment conferred upon her by the will of her mother. Mary E.

McCeney by will devised the residue of her estate to trustees with direc

tions to pay one-third of the income to her nephew, Edgar S. McCeney,
and two-thirds to her nephew, George P. McCeney, during their natural

lives; then she provided that if either nephew should die without issue,
his share should go to the survivor for life, and then to his children; that

upon the death of her nephew Edgar leaving issue, one-third of the estate

should be distributed among his children, share and share alike, payable
to each child or children on his attaining the age of 25 years, the child or

children of a deceased child of nephew Edgar to take its or their parent's
share; and that upon the death of her nephew George leaving children,
two-thirds of the estate should be equally divided among them, payable
to each child on his attaining the age of 25 years, the child or children
of any deceased child of said nephew to take its or their parent's share.

The question was presented whether there was an absolute legal cer
tainty that the vesting of the estate created by Miss McCeney's exercise
of her power of appointment would take place within the permissible
period; if it meant that it should vest when the child attained the age of

25, then it violated the Rule against Perpetuities.
The court made its decision without reference to the Code provision,

and applied to the local law the Rule against Perpetuities as it had come

down from the common law, recognizing it still to be in effect. With

approval it cited Doe v. Considine 82 and McArthur v. Scott,621-*) as giv
ing the rule that estates "shall be held to vest at the earliest possible
period unless there shall be a clear manifestation of the intention of the
testator to the contrary."

Construing the clause as a whole, the court decided that it was rea

sonably clear that the testatrix intended the status of the children of
either nephew, as legatees, to become fixed and certain upon the death
of their father, and that the words relied upon suggested as deferring
such vesting merely defer the enjoyment and nothing more.

And in a petition for rehearing, denied later, the court ruled that
McArthur v. Scott had had a similar provision to that in the will here,
and the court there had held the provision "was evidently intended merely
to provide for children of a deceased grandchild, and not to define the

nature, as vested or contingent, or the previous general gift to the grand
children." "The remainder, being vested according to the legal meaning of
the words of a gift, is not to be held contingent by virtue of subsequent
provisions of the will, unless those provisions necessarily require it."

So the trust was not void as in violation of the Rule against Per

petuities, as the children of each nephew upon his death would take a

vested interest, with actual possession deferred until they attained the
age of 25 years. Again and again the court referred to the Rule against
Perpetuities, citing its interpretation by the courts, giving apparent empha
sis to the Rule against Remote Vesting�our common law rule which has
been so exhaustively treated herein�and not the Code Rule of Restraints
on Alienation.

6 Wall. 45S (1867).
to 113 TJ. S. 340 (1885).
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And a full score years after the enactment of the Code, the Court

of Appeals yet adhered to the common law Rule again Remoteness in

Vesting, applying it in the case of Hazen v. The American Security &
Trust Co.fi* in which the Trust Company was to hold one half of the estate

which testator's adopted daughter selected at the death of testator's wife,
in trust for her use during her life, and upon her death it was to be held
for the use and benefit of the children of said adopted daughter then liv

ing or the issue of such of them as may then be dead leaving issue surviv

ing; and that if "Mary Hazen Duffey, the daughter of my adopted daughter"
be living at the death of her mother, she shall "take a share three times
as large as the share of each of the other children of my said adopted
daughter"; and each of the children of said adopted daughter shall take
only for and during their lives, and on their death, to their heirs.

The court held that the life interests of the children of Hannah E.

Duffey, of necessity vested within the permissible period, in said children,
as found by the trial court. Therefore, as was held in Landram v. Jor
dan,8* these interests not being so intimately connected with the gift over,
these interests are valid, and it is not necessary to determine the validity
of the gift over to their heirs. The validity of the life interests, then, was
not dependent on the validity of the gift over, where the will indicated
that the adopted daughter and her children were the special objects of
the testator's bounty.

With approval, the court cited the ruling in Pulitzer v. Livingston,85
defining perpetuity: "It is a grant of property wherein the vesting of an

estate or interest is unlawfully postponed. The law allows the vesting
of an estate or interest, and also the power of alienation, to be postponed
for the period of a life or lives in being and 21 years and nine months

thereafter, and all the restraints upon the vesting that may suspend it

beyond that period are treated as perpetual restraints and void, and
estates or interests which are dependent on them are void. Nothing is
denounced as a perpetuity which does not transgress this rule, and equity
follows this rule by way of analogy in dealing with executory trusts, and
those trusts which trangress the rule are called transgressive trusts, being
in equity, the special equivalent of what in law are called perpetuities
. . . The rule against perpetuities has no application to vested estates or

interests."
And so, the interests beginning within the specified period, vesting

within the period, such interests are not objectionable to the Rule against
Perpetuities�they having begun within one or more lives in being and
21 years�although they may extend beyond this period of time. This
has already been clearly indicated by Seaver v. Fitzgerald.86

The most recent reported case on the Rule enlightens somewhat, re
affirming previous rulings that vested equitable interests, whether of

realty or personalty, are not subject to the Rule against Perpetuities. In

Shoemaker v. Newman,81 by will Shoemaker appointed his two sons as

executors and trustees, leaving to them the bulk of his estate in trust

83 49 App. D. C. 297 (1920).
84 Supra note 79.
85 89 Me. 359 (1896).
86 Supra note 72.
87 61 Wash. L. Rep. 434 (D. C. 1933).
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to sell, in their discretion as to time, the properties so given them in trust,
and distribute the proceeds between his four children and the survivors

of them, provision being made for the substitution of the issue of any

of the children who might die before distribution was completed.
It was contended that the limitation in the will to the "issue" of a

child of testator violated the Rule against Perpetuities, but the Court of

Appeals held not so, reaffirmed the lower court's ruling, and decreed that

the will vested in each of the four children of the testator an equitable
fee in one-fourth of the residue of the estate to be sold by the trustee,
with the condition that on the death of one or more of the children prior
to the completion of the sale and distribution, the vested fee of such child

or children was subject to divestiture and substitution in the surviving
children of those so dying ; and the Rule against Perpetuities did not apply.

"The will contained nothing," ruled the court, "that can be distorted

into a restraint on alienation . . . The Rule against Perpetiuties is in

voked in this case in an effort to invalidate that part of the will which

provides for the distribution of the proceeds of sale among other persons
than the four children of the testator. It is contended that this creates a

limitation over after the creation of an estate in the living children, which
is void. We are not impressed by this contention. It is generally held
that a devise over after a devise in fee is substitutionary when expressed
by language such as 'die without children,' or 'without issue living at the

time of his death,' Barber v. Pittsburgh, Ft. Wayne & Chicago Ry. Co.,
166 U. S. 83. Also Britton v. Thornton, 112 U. S. 526."

The quotation from Gray,88 that "an interest is not obnoxious to
the Rule against Perpetuities if it begins within lives in being and 21 years,

although it may end beyond them," quoted with approval in Hazen v.

American Security & Trust Co,89 was quoted here. Also the definition of

"perpetuity" from Pulitzer v. Livingston,90 found favor before the court.
The court continued, "mere delay in the making of the sale or distribu

tion of the proceeds can not postpone either the vesting or the right of
possession. Nor can the discretion given the trustees as to time of making
sales, if extended beyond the reasonable limits intended by the testator,
create a perpetuity or affect the vested rights conveyed by the will, since
any attempt on the part of the trustees to unduly prolong either the sale
or distribution can easily be remedied through a court of equity. These
are not conditions which can invoke the Rule of Perpetuities or prevent
the vesting in interest."

Because of the similarity of the New York Statute with that of the
Code provision, the Court of Appeals has studied the New York decisions
in order best to apply the Rule as it exists. At length, in Shoemaker v.

Newman91 the court quoted:
"Considering the Rule against Perpetuities and its application to a

trust fund created without a limitation upon the power of alienation, the
court in Robert v. Corning, 89 N. Y. 225, 235, said: 'If the suspension is
affected by the creation of an express trust to receive the rents and profits
of land, under sec. 55 of the statute of uses and trusts, the lawfulness of

Gray, � 322.

Supra note 83.

Supra note 85.

Supra note 87.
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the suspension depends upon the question whether the trust term is, in

respect of duration, lawfully constituted. But the mere creation of a

trust does not, ipso facto, suspend the power of alienation. It is only
suspended by such a trust, during the existence of which a sale by the
trustee would be in contravention of the trust.

" 'Where the trustee is empowered to sell the land, without restriction
as to time, the power of alienation is not suspended, although the aliena
tion in fact may be postponed, by the non-action of the trustee, or, in

consequence of a discretion reposed in him, by the creator of the trust.

The statute of perpetuities is pointed only to the suspension of the power
of alienation, and not at all to the time of its actual exercise, and when a

trust for sale and distribution is made, without restriction as to time,
and the trustees are empowered to receive the rents and profits, pending
the, sale for the benefit of beneficiaries, the fact that the interest of the
beneficiaries is inalienable, by statute, during the existence of the trust,
does not suspend the power of alienation, nor the reason that the trustees
are persons in being, who can at any time convey an absolute fee in posses
sion. The only question which, in such a case, can arise under the statute
of perpetuities is whether the trusts in respect to the converted fund are

legal or operate to suspend the absolute ownership of the fund beyond the

period allowed by law. If the limitation of the interests in the proceeds
is illegal, the consequence might follow that the power of sale given to

accomplish the illegal purposes would be void.' "

"In the present case," the court now referring to the Shoemaker case,
"which seems to be on all fours with the Corning case, notwithstanding
that the New York Statute differs in some immaterial respects from ours,
the trustees were empowered at any time from the date of the testator's

death, to convey an absolute fee in possession to the property held by them
in trust. To hold that the failure of the testator in these circumstancer-
to fix a limitation of time within which the truth should be fully executed
invalidates the will, is equivalent to placing in the trustees the power
through mere delay to invalidate an otherwise legal will. The testator

may well have had in mind that his failure to place a limitation upon
the trustees, beyond which the sale and distribution could be postponed,
would better enable the trustees to advantageously dispose of the property
of the estate. Trusts similar to the one here under consideration, without
a time limitation for sale and distribution, with provision for the con

tingency of death and the substitution of surviving issue, are not un

common. There is no postponement in this instance, against the vesting
of the estate but only against the possession, and the Rule against Per

petuities does not apply to vested estates but to estates in which the vest

ing has been postponed. Armstrong v. Barber, 23$ 111. 389."

Having reviewed, at length in some instances, the decisions of the
District of Columbia courts, the conclusion is reached that apparently a

Rule against Remoteness does exist in the District, identical to that Rule
which has been developed in the foregoing pages. Also, the judges on the
bench have been conscious of the continuance of this rule in addition to

the Rule against Restraints on Alienation embodied in the Code. Since
reference has already been made to the New York Statute, it is helpful
to consider further the decision of the New York courts in the hope of

finding what may be the guide of the District courts in their future in-
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terpretations of the Code provisions. In New York, the Statute reads:92
�* * * Every future estate shall be void in its creation, which shall

suspend the absolute power of alienation, by any limitation or condition

whatever, for a longer period than during the continuance of not more

than two lives in being at the creation of the estate; except that a con

tingent remainder in fee may be created on a prior remainder in fee, to
take effect in the event that the persons to whom the first remainder is

limited, die under the age of twenty-one years, or on any other contingency
by which the estate of such persons may be determined before they at

tain full age. * * *"

This statute, as is true of the Code provision, sets forth an entirely
different rule from that which we have been considering, since it is di

rected, not against remoteness in vesting, by which the title is kept in
condition of uncertainty, but merely against a suspension of the power
of alienation. It is discussed at length by the New York Court of Appeals
in In re Wilcox,93 which stated: "It has often been asserted on the basis
of this provision that since the Revised Statutes there is only one Rule

against Perpetuities in this State and that is that the absolute power
of alienation shall not be suspended for more than two lives in being.
If that is so, why did the revisers in Sees. 18-24 make elaborate and minute

provisions for the creation of remainders. It is clear they intended, so

far as remainders were concerned, in addition to the provisions against
inalienability, to provide against remoteness of vesting which, as said,
was the test of validity under the common law rule, with which they were

also familiar."

Consequently, the court applied both rules to the trust here to the
use of the testator's daughter for her life and at her decease to said of
her issue as attained the age of 21 years, they to get their share when

reaching 21; and in case the daughter die, leaving no issue attaining the

age of 21, then that part of the estate to go to his other daughter and
son, share and share alike, forever. It was held that the trust during the
lifetime of the first daughter was valid and readily severable from the
ulterior provisions and limitations. As to the provision creating a trust
in favor of the issue of the first daughter, Frances, until such issue re

spectively should reach their majority, it is illegal and void, for it might
suspend the absolute ownership of personal property during lives not in

being at the death of the testator.

Treating of the suggestion that there was claimed to be in New York

only one Rule against Perpetuities, and that was the rule that the abso
lute power of alienation should not be suspended for more than two lives
in being�which was the statutory rule�the court quoted the two rules
given by Chaplin 94 as having been furnished by the Revised Statutes,
concerning the alienability and the vesting of estates:

1. Alienability. Rule I. The power of conveying the absolute fee,
in possession, shall not be suspended beyond the statutory period.

2. Vesting. Rule II. Estates in remainder shall be so limited that
within the statutory period, if ever, they must vest in interest.

N. Y. Real Property Law (1917) � 42.
194 N. Y. 288, (1909).
Chaplin, Suspension of the Power of Alienation, (3d. ed. 1928).
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"This rule is thus seen to apply to only one class of future estates, namely,
�remainders'; but to insist not only on absolute alienability, but also on

vesting, which is a broader term, and (except in certain cases of vesting
in trust) includes alienability.

"See where suspension of power of alienation as our sole Rule against
Perpetuities might lead. Testator might give his estate to a trust com

pany for 1,000 years, in trust, to apply the income to his eldest son during
life, and on his death, to the eldest son of that son, and so ad infinitum
during the whole of the trust term, and at the expiration of the term to

transfer corpus to testator's eldest male issue then living descended from
main line. That would be bad for the trust would render the property
inalienable during trust term which might extend for lives not in being.
But suppose the testator added further provision that trustee should have

power, at any and all times during the trust term, with consent then of
the existing equitable life tenant and person in being who at the time
would be presumptively entitled to the next life estate, to terminate the
trust and transfer the proceeds to such persons, would that illegally sus

pend the power of alienation?
"If the only Rule against Perpetuities is, as claimed, the inhibition

against suspension of the power of alienation, the above scheme would
be good and testator might tie up property for period far beyond that

contemplated by the statute by the simple device of giving power to
terminate the trust which the testator might hope and not unnaturally
expect would not be exercised until after a long period.

"Therefore, for a contingent limitation of a remainder in personal
property to be valid, the contingency must be such as necessarily to occur

within two lives in being at the death of the testator. The limitation
contained in this will, on the death of all issue of the testator's daughter
before arriving at the age of 21 years is, therefore, void."

In brief, then, the New York court, reviewing the whole history of

the Rule against Perpetuities, when applying the Statute as to Perpetui
ties, reached the conclusion that the revisers of the Revised Statutes in

New York, being steeped in the law, were fully aware of the Rule against
Perpetuities as it existed at common law; that they were not making any

enactment, or attempting to make any enactment, which would abolish
that rule. They having no intention of changing the old rule of law with

regard to remoteness in vesting, known as the Rule against Perpetuities,
that rule was still in force and effect.

Similarly, that should be the better view of the Code section, con

taining what has been termed the Rule against Restraint of Alienation.
It should not be deemed all-inclusive; nor can it logically be viewed as a

substitution of a new rule for the common law Rule against Perpetuities
which was in force prior to the adoption of the Code. The Code provi
sion rather supplements, adds to, strengthens the common-law rule; 93

in short, there are, then, two rules in the District of Columbia, both of
which are given full force and effect by the courts. Of the one�the
Code provision�there is no dispute of its existence; a review of the local
decisions indicates a pronounced dearth of judicial comment on that pro
vision; but in the light of the New York Statute, and its interpretation
by the courts of that State, it may be presumed that the courts of the

85 Sullivan, Lectures on Pepetuities (Georgetown Law School, 1933).
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District of Columbia will follow with approval the conclusions of a sister

jurisdiction. This has already been noted in the Shoemaker v. Newman

case96 wherein such deference was given by the Court of Appeals of the

District of Columbia to the New York decision of Robert v. Coming.9'1
Of the other�the common-law rule�if the courts can not find it present
in any Code section, even by implication, they may yet have recourse to

section 1, cited above, which points clearly to the common law and indi

cates, perhaps, a consciousness on the part of the framers of our laws
that some important matters were not sufficiently covered in their work�

and that the Code was not to be considered all-inclusive, nor that the laws
for the District of Columbia were intended to be confined entirely to the
four corners of the Code. By reason of precedent, however, the Court
of Appeals, having already recognized and decided that a Rule against
Remoteness obtains here�casting aside, now, any consideration as to how
that decision was reached�a fortiori that rule is as firmly imbedded in
the District law as is the Rule against Restraint on Alienation a part of
the District of Columbia Code.

It has been our endeavor to present completely, in the limits neces

sarily attendant to a paper of this sort, a background of the growth
and development of the common law Rule against Perpetuities; to trace
it down through judicial recognition and extension; to touch in the main
upon its notable applications; and to bring to modern times the doctrine
as today applied in the courts of the United States.

J. T. C.

96 Supra note 87.
97 89 N. Y. 225 (1882).
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RECENT DECISIONS

BANKS AND BANKING�Insolvent National Bank�Collection Item-

Preferred Claim.

The Commercial Trust Company of Gary, Indiana, as maker, deliv
ered to the United States Fidelity and Guaranty Company, as payee, a

check to their order in the sum of $2,196.89, drawn upon the Gary State
Bank as drawee. The item was transmitted to the National Bank of
America (Gary, Indiana) for collection. The collection bank presented the
item to the drawee by means of the usual clearing house procedure resulting
in a debit balance of $1,044.74 which the collection bank paid by draft.
At the same time, it delivered to the forwarding bank a draft covering
the amount collected from the drawee in the manner just described. Due
to the suspension of the collecting bank, the draft was not honored. Suit
was commenced by the payee bank against the Receiver of the insolvent
collection bank to impress a trust upon the assets for the proceeds of the
collection on the theory that (a) the collection item came into the hands
of the collection bank as agent and the proceeds thereof are subject to a

trust until remitted to the principal; and (b) regardless of the inability
of the payee to establish an identifiable res, nevertheless this necessity
is dispensed with by the Uniform Collection Code. The United States
District Court and Circuit Court of Appeals ruled in favor of the plaintiff.
A writ of certiorari brought the cause before the Supreme Court of the
United States. Held, that the Uniform Collection Code dispensing with
the necessity of establishing an identifiable res in the granting of a pre
ferred claim has no application to insolvent national banks; that the
federal law providing for a ratable distribution among the creditors cannot
be displaced by state statutes. Jennings, Receiver v. U. S. Fidelity and

Guaranty Co., 293 U. S� (1935).
At the time of the present suit there was in force in Indiana a statute

framed by counsel for the American Bankers Association in an endeavor
to precipitate uniformity of banking practice in the collection of commer

cial paper known as the Bank Collection Code (Indiana Acts, 1929, c. 164).
The effect of the above holding is to limit the applicability of this statute
in its relation to national banks to those cases in which it does not clash
with or militate against the policy or provisions, express or implied, of
the National Bank Act. [38 stat. 261 (1913), 12 U. S. C. � 1 (1926)].
This is in keeping with the established rule that any statute not consis
tent with federal acts must yield to the omnipotence of federal authority.
Lewis v. Fidelity and Deposit Co., 292 U. S. 559 (1934) ; First National
Bank v. Missouri, 263 U. S. 640 (1924).

Whether under section 2 of the above referred to collection Code, the
relation between the forwarding bank and the collection bank is that of

agency after the agent has completed the business of collection depends
on circumstances which the Supreme Court deemed unnecessary to con

sider. But in the absence of tokens of a contrary intention, the better
rule is that the agency of the collection bank is terminated upon the col
lection of the paper; from then on the collection bank assumes the role
of a debtor with liberty to comingle the proceeds and use them as their
own. Marine Bank v. Fulton Bank, 2 Wall. 252 (1865) ; Commercial Bank
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of Penn. v. Armstrong, 148 U. S. 50 (1893) ; Planters Bank v. Union Bank,
16 Wall. 483 (1873). Decisions holding contrary to this view are criticized.

See Hecker-Jones-Jewell Co. v. Cosmopolitan Trust Co., 242 Mass. 181,
185, 186, 136 N. E. 333 (1922). Further, one who collects commercial

paper through the medium of banks impliedly allows the collection bank

to mingle the proceeds of the collection with the bank's own funds. Free

man's National Bank v. National Tube Works Co., 151 Mass. 413, 24 N. E.

779 (1890). It was unnecessary to determine whether the Bank Collec
tion Code, supra, changed the preexisting rule as stated above, for even

assuming for present purposes that a trust will attach under the statute

when the proceeds of the collection are in the hands of the collector after

collection and prior to remittance, this assumption collapses where there

are in fact no proceeds of collection that ever came into its hands. The

situation, therefore, is much different when that which was received by
the collector was not a thing at all but a reduction of liabilities by set-off
in the clearing house. Blakey v. Brinson, 286 U. S. 254, 262 (1932) ;
Farmers' National Bank v. Pribble, 15 F. (2d) 175 (C. C. A. 8th, 1926) ;
U. S. National Bank v. City of Centralia, 240 Fed. 93 (C. C. A. 9th, 1917),
certiorari denied, 243 U. S. 656 (1917). Then, too, no proceeds of the
collection item ever came into the hands of the Receiver for the facts

palpably reveal that not only did the collection bank receive nothing in
settlement of the clearances but actually expended funds in settlement
thereof.

Section 13 of the Bank Collection Code, supra, specifies that where an

agent collection bank shall fail after receiving "in any form" the proceeds
of the collection items, the assets of such agent . . . shall be impressed
with a trust . . . irrespective of whether the fund representing such
items can be traced and identified as part of such assets. The case of

Spradlin v. Royal Manufacturing Co., 73 F. (2d) 776 (C. C. A. 4th, 1934)
in following a similar statute speaks thusly: "Such owner or owners shall
be entitled to a preferred claim upon such assets irrespective of whether
the fund representing such item or items can be traced and identified
as part of such assets."

A federal statute (13 Stat. 114 (1864), 12 U. S. C. 194 (1926))
specifically states that the assets of an insolvent national bank shall be
distributed ratably to all creditors thereof. The federal courts have been

obsequious to this mandate but have worked out a formula for the estab
lishment of preferred claims. Creditors now seeking to impress in their
favor a trust upon the assets of an insolvent national bank must establish
from their transaction with the bank before suspension three indispensable
requisites: First, that the bank received the property of the claimant in
a fiduciary capacity. Second, that the property so received actually aug
mented the existing assets, or existing assets were definitely segregated.
Third, that the augmented assets are traceable as an identifiable res in
the Receiver's hands. Swan v. Childrens' Home Society, 67 F. (2d) 84
(C. C. A. 4th, 1933) ; Edisto National Bank v. Bryant, 72 F. (2d) 917
(C. C. A. 4th, 1934) ; Lucas County v. Jamison, 170 Fed. 338 (C. C. S. D.
Iowa 1908); American Can Co. v. Williams, 176 Fed. 816 (C. C. W. D.
N. Y. 1908). The burden is always upon the claimant to establish these
prerequisites; all doubts are resolved against the claimant. Schuyler v.

Littlefield, 232 U. S. 707 (1914) ; Minard v. Watts, 186 Fed. 245 (C. C. D.
Kansas 1910).
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It is therefore clearly evinced by federal authority that to permit
a trust to arise under the provisions of section 13 of the Bank Collection

Code, supra, would be inconsistent with the system of equal distribution
established by the federal law. Davis v. Elmira Savings Bank, 161 U. S.
275 (1896) ; Easton v. Iowa, 188 U. S. 220 (1903) ; Cook County National
Bank v. United States, 107 U. S. 445 (1882). National banks are instru
mentalities of the federal government and as such subject to the para
mount authority of the United States. An attempt by a state to define
their duties or control their conduct is absolutely void, where such attempt
conflicts with the laws of the United States and frustrates the purpose of
national legislation. Davis v. Elmira Savings Bank, supra.

The result of the decision of Jennings, Receiver v. United States

Fidelity and Guaranty Co., supra, is to promulgate the warning that the
federal law is the law governing the distribution of the assets of an

insolvent national bank, and that state law on the subject of checks and
drafts cannot be allowed to displace the federal law looking to a ratable
distribution among the creditors, and, therefore, section 13 of the Bank
Collection Code, supra, has no applicability in the national banking realm.

W. V. O'C, JR.

BANKS AND BANKING�Stockholders Liability�Infants�Enforcement

Against Property.

Moses Green, the testator, expired on March 17, 1927, leaving a

daughter, three sons, and a deceased son's three minor children as heirs.
The executor designated by the will distributed the residuary estate con

taining twenty shares of national bank stock and transferred the stock on

the books of the bank. Four shares were given to each of the testator's
children and the remaining four to the three minors. After distributing
the shares, the executor was discharged. At the time of the transfer,
the national bank was a going concern; shortly thereafter it was declared
to be insolvent and a receiver appointed who levied a stock assessment
of $100 a share in obedience to a mandate issued by the Comptroller of
the Currency. The minors failed to respond to the assessment and an

administratrix de bonis non cum testamento annexo was appointed who
also refused to pay the assessment. The receiver brought suit in the
common pleas court of South Carolina against the administratrix, the
minors and their guardians, praying judgment against the administratrix
for the amount of the assessment and that the property taken under the
testator's will, amounting to more than the par value of the stock, be

subjected to the claim. The lower court rendered judgment in favor of
the receiver, which ruling was reversed by the Supreme Court of South
Carolina. Certiorari brought the case before the Supreme Court of the United
States where the ruling of the Supreme Court of South Carolina was in
turn reversed. Held, that although minors lack the legal capacity upon
which to attach liability for a stock assessment levied against stock held
by them, the property owned by the deceased stockholder in a national
bank may be subjected in the hands of distributees of his estate to the

payment of an assessment made by the Comptroller of the Currency against
stock which passed under his will to minors. Seabury v. Green, 293 U. S.�
(1935).
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Section 64 of Title 12 of the United States Code [38 Stat. 273 (1913)]
attaches liability to stockholders of insolvent national banks to the extent

of the par value of their stock. Section 66 [13 Stat. 118 (1864)] holds
the estate of the stockholder liable for the assessment. The action of the state

supreme court in this case was based on the ground that since the executor
had no power to bind the estate, it was not liable; and then, apparently
oblivious of the fact that a national bank is an institution of the federal

government and unsusceptible to state manipulation, stated that "it does
not seem that either the act of Congress or the State Statute imposing
liability on stockholders in banks is sufficient to cover the very peculiar
facts existing in this case." The unequivocal inference from this mis
statement is that the liability of stockholders of national banks has its
foundation in state statute; while it is settled that the enforcement of

liability imposed by Sections 64 and 66, supra, may not be thwarted or

impeded by state law. Forrest v. Jack, 293 U. S.� (1935).
A minor does not have the necessary legal capacity to become a

stockholder in a national bank, and is not personally liable for assessments
on stock standing in his name or in the name of a guardian. Foster v.

Chase, 75 Fed. 797 (C. C. Vt. 1896) ; Clark v. Ogilvie, 111 Ky. 181, 63
S. W. 429 (1901) ; Kerr v. Urie, 86 Md. 72, 37 Atl. 789 (1897) ; Lucas v.

Coe, 86 Fed. 972 (C. C. N. Y. 1898). And until the infant attains legal
age, the shares of stock, although standing on the books of the bank in
his name, are actually a part of the testator's estate and the estate remains
liable under section 66. Early v. Richardson, 280 U. S. 496 (1930) ; McNair
v. Darragh, 31 F. (2d) 906 (C. C. A. 8th, 1929). For it is a well established
rule in the national banking realm that the actual owner of the stock may
be held for the assessment even though his name does not appear on the
transfer books of the bank. Ohio Valley National Bank v. Hulitt, 204
U. S. 162 (1907) ; Davis v. Stevens, 17 Blatchf. 259 (C. C. N. Y. 1879) ;

Houghton v. Hubbell, 91 Fed. 453 (C. C. A. 1st, 1899) ; Early v. Richardson,
supra.

In Matteson v. Dent, 176 U. S. 521 (1900), the shares of national bank

stock, though allotted, were not transferred on the record books of the

bank; and the Court held the estate of the record holder liable for the
assessment. The Supreme Court in the present case was no doubt indelibly
impressed with this rule. For, being cognizant of the ruling established

by Early v. Richardson, supra, that minors lacked the legal capacity upon
which to affix liability and that therefore such transfer to them was in

operative, they relied upon Matteson v. Dent, supra, and fastened that

liability back upon the testator; and he, having expired, they devolved that
burden upon his estate as required by section 66, supra.

The problem presented for adjudication by the Supreme Court in

Seabury v. Green, supra, is not one of first impression. The precise ques
tion arose in Clark v. Ogilvie, supra. From facts parallel to the present
case, this excerpt from the opinion rendered by the Supreme Court of

Kentucky appears: "It will be observed that in fixing the liability of

stockholders in national banks, so far as the persons beneficially owning
stock may be under the legal disability of infancy are concerned ... it
is the estate and not the person that is made liable for the assessment."

The decision announced in Seabury v. Green, supra, is not at war

with the decision of Forrest v. Jack, supra, as it might appear at the

outset; but it molds congruously into the cast set by that decree. For
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in the Forrest case, the liability did not attach to the estate of the testator
because a state statute not in conflict with any federal statute, operated
to bar the claim for assessment after final distribution of the estate had
been made, while in the Seabury case, no such state statute was in existence.
Both cases recognize the general rule that the estate of a decedent remains
liable, just as the testator would be if living, to meet the stock assessment

obligation.
W. V. O'C, Jr.

BANKS AND BANKING�Stockholders' Liability�State Statute.

Henry Forrest died on August 17, 1917 testate, possessed with six
shares of national bank stock registered in his name, and by his will gave
the greater portion of his property to his widow for life, remainder in

equal shares to their son, who is herein the petitioner, and their daughter.
The will was probated and the petitioner appointed administrator. On
March 11, 1920, the court by order recited that the estate had been closed,
the administrator's final account approved, and directed that the property
belonging to the estate, including the bank stock, be distributed to the

widow, which was done. The petitioner was cognizant of the fact that
the stock was not transferred on the books of the bank but continued to
stand in the name of the testator. A dividend to stockholders was de
clared and a check payable to the estate was sent the petitioner who de

posited the check to his mother's account in the bank, informing the offi
cers thereof that the stock belonged to her and dividend checks should
thereafter be made payable to her. On July 4, 1921, the widow died and

having no other property than the bank stock, the petitioner delivered the
certificates covering the six shares to the bank to be held for her estate.
On December 1, 1931, the petitioner was discharged as his father's ad
ministrator and the bank suspended business on the same day. The re

spondent was appointed Receiver of the bank by the Comptroller of the

Currency, and on March 8, 1932, levied a stock assessment of $100 on each
share of the capital stock of the insolvent national bank. The petitioner
refused to pay the assessment on the shares formerly owned by his father.
The Circuit Court of Appeals reversed the ruling of the District Court and
held that as the stock stood on the books of the bank in the name of the

deceased, his estate remained liable and the petitioner held the real prop
erty deeded him by his deceased mother (without consideration) subject to
a lien for the amount of the assessment. This ruling was in turn, on

certiorari, reversed by the Supreme Court. Held, that state statutes bar

ring claims against estate after final distribution thereof has been made,
not in conflict with Federal statutes, will be upheld and applied so as to bar
the claim of an assessment levied against stock in a national bank. Forrest,
Petitioner v. Jack, Receiver, 293 U. S.� (1935).

Section 64 of Title 12 of the U. S. Code [38 stat. 273 (1913)] re

quires that "The stockholders of every national banking association shall
be held individually responsible for all contracts, debts and engagements
of such association, each to the amount of his stock herein, at the par
value thereof, in addition to the amount invested in such stock. . .;" and
the liability of stockholders of national banks is based upon this federal
statute. McClaine v. Rankin, 197 U. S. 154 (1905) ; Christopher v. Nor-

veU, 201 U. S. 216 (1906) ; and not upon any state statutes. Seabury,
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Receiver v. Green, Administratrix, 293 U. S.� (1935) ; Rankin v. Barton,
199 U. S. 228 (1905). The Comptroller of the Currency determines the

necessity of such assessment and his decision so far as concerns the need

and amount is impervious to attack and conclusive. Kennedy v. Gibson,
8 Wall. 498 (1869); Casey v. Galli, 94 U. S. 673 (1877). There are,

however, certain exceptions to such conclusiveness in the event of fraud,
Liberty National Bank v. Mcintosh, 16 F. (2d) 906 (C. C. A. 4th, 1927) ;

or mistake, Deweese v. Smith, 108 Fed. 438 (C. C. A. 8th, 1901) , and in such

event the levy is not conclusive. Section 66 [13 Stat. 118 (1864)] pro
vides that "Persons holding stock as executors, administrators, guardians,
or trustees, shall not be personally subject to any liabilities as stockholders;
hut the estates and funds in their hands shall be liable in like manner and
to the same extent as the testator, intestate, ward or person interested in
such trust funds would be, if living and competent to act and hold the
stock in his own name." The liability does not altogether cease on the
death of the owner but attaches to his estate. Davis v. Elmira Savings
Bank, 161 U. S. 275 (1896) ; Rankin v. Barton, supra. Under this section
the fiduciaries are exempt, but the property belonging to the estate is
liable as would be the deceased if living. Matteson v. Dent, 176 U. S.
521, 524 (1900) ; Seabury, Receiver v. Green, Administratrix, supra.

While the liability of stockholders of national banks is based upon
federal statutes and not state laws, Seabury v. Green, supra, in the ab
sence of federal enactments relating to the procedure for enforcement
of the liability imposed by section 66, supra, collection is to be made in

conformity with state laws governing claims against estates of deceased

persons, at least to the extent that such laws are not inconsistent with
the liability imposed by national authority. McDonald v. Thompson, 184
U. S. 71 (1902) ; Security Trust Co. v. Black River National Bank, 187
U. S. 211 (1902). In the present instance, there was a state law (Utah
R. S. 1933, 102-9-28) which provided: "When the accounts of the adminis
trator or executor have been settled and an order made for the payment
of debts and distribution of the estate, no creditor whose claim was not
included in the order for payment has any right to call upon the cred
itors who have been paid, or upon the heirs, devisees or legatees, to con

tribute to the payment of his claim. . ." Herein the Comptroller's assess

ment was made more than eleven years after complete distribution and

long after decedent's widow, as distributee, became the actual, though not

the registered, owner of the stock and liable under section 64. The decree
of March 11, 1920, closed the estate. The fact that the administrator was

not formally discharged until December 1, 1931 (about the time the bank
failed) is without significance as the Comptroller's assessment was not
made until March 8, 1932. And since the above referred to statute does
not discriminate against and is not inadequate for just and convenient
enforcement of the liability imposed by section 66, supra, against estates
of deceased stockholders, it will be held applicable; and there can be no

liability on account of assessments made after complete administration,
final distribution of all the property, and the extinguishment of the estate.

The case of Matteson v. Dent, supra, so strongly relied upon by the
respondent represents the ineradicable general rule that the person in
whose name the stock stands on the books of the bank is liable. This
proposition is qualified by Early v. Richardson, 280 U. S. 496 (1930) which

promulgates the posit that the actual owner may be held under some cir-
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cumstances, although the stock has not been registered in his name. See
also Ohio Valley National Bank v. Hulitt, 204 U. S. 162 (1907) ; Rankin
v. Fidelity Trust Co., 189 U. S. 242 (1903). The case before us is in
accord with, and does not impeach the ruling of Matteson v. Dent, supra;
for in that case, there was no "non-claim" statute which prohibited the
collection of the assessment after final distribution of the estate, while
there was a statute stating that the decedent's estate after distribution
continues to be subject to the enforcement of claims.

The tendency of Forrest v. Jack, supra, is to add a qualification to
section 66, supra, by recognizing an exemption from that mandate where
a state statute, not in conflict or at variance with federal statutes, oper
ates to bar stock assessment claims against estates after final distribu
tion has been made. The essence of the decision will require the Comp
troller of the Currency to look to the laws of the particular state in which
an assessment is attempted to be collected, for the machinery to collect
such assessment. An attempt was unsuccessfully made to impress upon
the Supreme Court the principle as laid down by Borer v. Chapman, 119
U S. 587 (1887), in referring to the jurisdiction of equity to pursue assets
to satisfy debts of a decedent: "As a part of the ancient and original
jurisdiction of courts of equity, it is vested, by the Constitution of the
United States and the laws of Congress in pursuance thereof, in the Fed
eral Courts, to be administered by the Circuit Courts in controversies aris

ing between citizens of different states. It is the familiar and well settled
doctrine of this court that this jurisdiction is independent of that con

ferred by the states upon their own courts, and cannot be affected by any

legislation except that of the United States."
W. V. O'C, Jr.

BANKRUPTCY�Scope of Discharge.

The defendant, R. H. Davis, a dealer in automobiles, selling them at
retail and maintaining a salesroom where his cars were displayed, obtained
loans from plaintiff, the Aetna Acceptance Company, to finance the pur
chase of the cars. Plaintiff made a loan to defendant and received a

mortgage on one of defendant's cars, the latter agreeing not to sell,
pledge or otherwise dispose of it except upon the written consent of plain
tiff. On August 3, 1929, the automobile in question was sold by the
defendant without such written consent. Notice of the transaction was

given on the same day to plaintiff's officers. The testimony showed that
on many other occasions cars held upon like terms had been sold without
the required written consent and the proceeds accounted for thereafter.
The defendant promised to make prompt remittance of a check for the

August 3, 1929, sale but, instead, he filed a petition in bankruptcy on

September 13, 1929, and thereafter obtained his discharge. This action
is in trover for conversion of the car itself, and not an action for the
conversion of the proceeds. The defendant pleaded the discharge in

bankruptcy. The appellate court of Illinois affirmed a judgment for plain
tiff. The case was brought to the Supreme Court on certiorari. This
Court reversed the judgment rendered below. Held, that the act of con

version, not being wilful and malicious, did not constitute a "wilful and
malicious injury to property" within section 17 (2) of the Bankruptcy
Act [32 Stat. 798 (1903), 11 U. S. C. A. � 35 (2) 1926)]; and that the
defendant was not acting in a fiduciary capacity within section 17 (4) of the
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Bankruptcy Act. [30 Stat. 550 (1898), 11 U. S. C. A. � 35 (4) (1926)].
Davis v. Aenta Acceptance Co., 293 U. S.� (1934).

The effect of a discharge in bankruptcy is to "release a bankrupt from
all of his provable debts" with the exception of those liabilities enumerated

in the statute. Subdivision 2 of section 17 of the Bankruptcy Act, supra,
excludes from the release "liabilities for . . . wilful and malicious injuries
to the person or property of another." Subdivision 40 excludes the liabil
ities of a bankrupt "created by his fraud, embezzlement, misappropriation,
or defalcation while acting as an officer or in any fiduciary capacity."

In interpreting the statute it is to be construed liberally in order

to discharge the insolvent from the burden of the obligations which he is
unable to pay in full; but that liberality is not to be carried into extrav

agance and absurdity, and may not be extended to an insolvent to release
him from a liability which had its origin in his own positive dishonesty.
Matter of Bullis, 73 N. Y. Supp. 1047 (1902). "It was an honest debtor
and not a malicious wrongdoer that was to be discharged." Tinker v.

Colwell, 193 U. S. 473, 488 (1904) .

That the injuries referred to in subdivision 2, supra, are not confined
to physical damage or destruction of tangible physical property cannot be
doubted. It is settled that they include malicious conversion of property
and injuries to personal rights. Probst v. Jones, 262 Mich. 678, 247 N. W.
779 (1933). As to whether or not Congress intended section 17 (2) to
include conversion, there has been some conflict among the authorities,
but in Mclntyre v. Kavanaugh, 242 U. S. 138 (1916) the Supreme Court
settled the question once and for all, holding that conversion is included
within said section. But this is not to be understood that once conversion
has been established, the liability arising therefrom is not dischargeable.
The Act speaks of "wilful and malicious injuries," and the wrong must
be both wilful and malcious in order that an action founded thereon shall
survive the discharge in bankruptcy of the wrongdoer. Flanders v. Mullin,
80 Vt. 134, 66 Atl. 789 (1907) ; Swift & Co. v. Bullard & Son, 3 F. (2d)
814 (D. C. Ga. 1925). There may be cases where the conversion is unin
tentional or accidental and the liability therefor would be dischargeable.
In re Kneski, 290 Fed. 406 (E. D. N. Y. 1923). A conversion arising
through negligence is not included within the meaning of the Act. Swift
& Co. v. Bullard & Son, supra; In re Byrne, 296 Fed. 98 (C. C. A. 2d, 1924).
"To bring the liability of the bankrupt within the exception of the Bank

ruptcy law, the very gist of the liability must arise from a wilful and
malicious injury." Drake v. Vernon, 26 S. D. 354, 128 N: W. 317, 319

(1910). Implied fraud or fraud in law which may exist without implica
tion of bad faith or immorality is not sufficient. Matter of Bullis, supra;
Bullis v. O'Beine, 195 U. S. 606 (1904) ; In re Kalk, 270 Fed. 627 (N. D. N. Y.
1921). If there is proof of sufficient gravity to indicate moral turpitude,
the claim is" not dischargeable. Bank of Williamsville v. Amherst Motor
Sales, Inc., et al., 254 N. Y. Supp. 825 (1932). But see Covington v.

Rosembusch, 22 Ga. App. 799, 97 S. E. 462 (1918), where the court

interpreted the case of Mclntyre v. Kavanaugh, supra, to mean that a

liability arising out of a conversion was per se within the exception in
section 17 (2).

"A wilful disregard of what one knows to be his duty, an act which
is against good morals and wrongful in and of itself, and which necessarily
causes injury and is done intentionally, may be said to be done wilfully
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and maliciously, so as to come within the exception." Tinker v. Colwell,
supra, at 487. This is accepted interpretation of the phrase "wilful and
malicious injury" as used in section 17 (2) . Mclntyre v. Kavanaugh, supra;
In re Stenger, 283 Fed. 419 (D. C. Mich. 1922) ; In re Burchfield, 31 F.

(2d) 118 (W. D. N. Y. 1929) ; McClellan v. Schmidt, 235 Fed. 986 (D. C.
N. J. 1916); Woods v. Fiske, 161 N. Y. Supp. 1097 (1916). Or to use

the language of the court in Bank of Williamsville v. Amherst Motor Sales,
supra, at 829, "A wrongful act done intentionally without just cause or

lawful support is sufficient." See also Belsey v. Devereux, 269 N. Y. Supp.
127 (1934); In re Wernecke, 1 F. Supp. 127 (W. D. N. Y. 1932). But
an injury to be wilful and malicious need not involve especial or actual
malice. In re Stenger, supra.

In the principal case the trial court made a special finding as follows :

"The court finds that the defendant in the case was not actuated by wilful,
malicious or criminal intent in disposing of the car in question." And
the Supreme Court pointed out correctly that there may be an honest but
mistaken belief, engendered by a course of dealing, that powers have been

enlarged or incapacities removed, in which case the conversion is not

wilful and malicious.
But in some cases a bankrupt has been discharged of liability arising

out of conversion. "Injury to person or property means causing damage
to the subject matter of the rights, not depriving the owner of them."
In re Ennis v. Stoffani, 171 Fed. 755 (S. D. N. Y. 1909). "In trover the
issue is one of title and not of debt. Consequently the defendant cannot
set up as a defence his discharge in bankruptcy. This is true although
the plaintiff elects to take a money verdict for the damage alleged to have
been sustained." Caswell v. Vanderbilt et al., 35 Ga. App. 34, 132 S. E.

123, 124 (1926) ; Nabors v. Nabors, 161 Ga. 382, 131 S. E. 45 (1925). This

reasoning has been rejected by the weight of authority because "Instead
of subserving the fundamental purposes of the statute it would rather tend
to bring about unfortunate results. Why, for example, should a bankrupt
who had stolen a watch escape payment of damages but remain obligated
for one maliciously broken?" Mclntyre v. Kavanaugh, supra, at 141.

The construction of section 17 (4) of the Bankruptcy Act, supra, has
resulted in conflicting opinions as to its real meaning. In interpreting this

Act, recourse is had to the decisions under the Bankruptcy Acts of 1841
and 1867. The Act of August 19, 1841, (5 Stat. 440) discharged "all

persons . . . owing debts, which shall not have been created in consequence
of a defalcation as a public officer; or as executor, administrator, guardian
or trustee, or while acting in any other fiduciary capacity." The outstand
ing decision under this act is Chapman v. Forsyth, 2 How. 202, 207 (1844)
where the court said: "The cases enumerated, 'the defalcation of a public
officer,' 'executor,' 'administrator,' 'guardian' or 'trustee,' are not cases

of implied but especial trusts, and the 'other fiduciary capacity' mentioned,
must mean the same class of trusts. The act speaks of technical trusts
and not those which the law implies from the contract. A factor is not,
therefore, within the act." This Act was repealed by the Act of March 2,
1867 (14 Stat. 517) which in section 33 provides "that no debt created by
fraud or embezzlement of the bankrupt, or by his defalcation as a public
officer, or while acting in any fiduciary character, shall be discharged."
"Under this act a series of diverse rulings by different courts arose on the
subject; one group treating agents, factors, commission merchants, etc.,
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as acting in a fiduciary character under the Acts, on the ground that the

Act was conceived in broader and more general terms than the Act of

1841; the other group of cases taking the view that the Act 1867 used the

phrase 'acting in any fiduciary character,' in the sense which it had re

ceived by construction in the Act of 1841." Hennequin v. Clews, 111 U. S.

676, 680 (1884). Some of the cases adopting the broader view are: In re

Seymour, Fed. Cas. No. 12684, at 1110 (1867) ; In re Kimball, Fed. Cas.

No. 7768, at 476 (1868), aff'd in Fed. Cas. No. 7769, at 47 (1869) ; Harden-

brook v. Colson, 61 How. Pr. 426 (N. Y. 1881) ; Banning v. Bleakley, 27

La. Ann. 257 (1875) ; Meador v. Sharpe, 54 Ga. 125 (1875) ; Lemcke v.

Booth, 47 Mo. 385 (1871). Giving the Act a more restricted interpretation,
the following cases are found: Cronan v. Cotting, 104 Mass. 245 (1870) ;

In re Smith, Fed. Cas. No. 12976, at 388 (1878) ; Owsley et al. v. Cobin
et al, Fed. Cas. No. 12636, at 929 (1877) ; Grover & Baker Sewing Mach.

Co. v. Clinton et al, Fed. Cas. No. 5845, at 79 (1873) ; Kaufman v. Alex

ander, 53 Tex. 562 (1880). But the ruling of Chapman v. Forsyth, supra,
has been applied by the United States Supreme Court with unbroken con

tinuity. Heal v. Clark, 95 U. S. 704 (1877) ; Hennequin v. Clews, supra;
Noble v. Hammond, 129 U. S. 65 (1889) ; Upshur v. Briscoe, 138 U. S.
365 (1891) ; Strang v. Bradner, 114 U. S. 555 (1885) ; Palmer v. Hussey,
119 U. S. 96 (1886).

Today the law is "settled that the term 'fiduciary capacity' relates to

technical or expressed trusts and does not include trusts implied by law

in contract of agency or bailment." In re Frazzetta, 1 F. Supp. 122

(W. D. N. Y. 1932) ; First Nat. Bank v. Bamforth, 90 Vt. 75, 96 Atl. 600

(1916) ; In re Burchfield, supra; In re Harber, 9 F. (2d) 551 (C. C. A. 2d

1925); Clair v. Colmes, 245 Mass. 281, 139 N. E. 519 (1923); In re

Wenham, 153 Fed. 910 (S. D. N. Y. 1906). The court in Swift & Co. v.
Bullard & Son, supra, at 816, adopted the rule formulated in Collier on

Bankruptcy (13th ed. 1923) 609, to wit, that "dischargeability will be
decreed in all cases such as those of agents, brokers, factors, auctioneers,
conditional vendees, and the like, where there is neither a technical trust
in the inception of the contractual relation, nor moral turpitude in the
breach of it." But see Mathieu v. Goldberg, 156 Fed. 541 (S. D. N. Y.

1907), where the court held that a factor acts in a fiduciary capacity. The
court in In re Camelo, 195 Fed. 632 (N. D. N. Y. 1912) , said "In all cases
of agency there is trust and confidence reposed, as indeed there is in all
sales on credit; but the bankruptcy law refers to those technical trusts
such as grow out of the relation of executor, administrator, guardian,
trustee and the like."

The act applies only to a debt created by a person who was already
a fiduciary independently of the particular transaction out of which the
debt arose. In re Frazzetta, supra; Bloomingdale et al. v. Dreher, 31 F.
(2d) 93 (C. C. A. 3d, 1929) ; In re Bloemecke, 265 Fed. 343 (D. C. N. J.
1920) ; First Nat. Bank v. Bamforth; Cronan v. Cotting; Upshur v. Briscoe;
In re Camelo, all supra.

, The words "while acting in a fiduciary capacity" limit and qualify
each of the words "fraud," "embezzlement," and "misappropriation," as

well as the word "defalcation." Bloxymingdale v. Dreher; In re Ennis v.

Stoppani; In re Wenham, all supra; but see Frey v. Torrey, 75 N. Y. Supp.
40 (1902) where the court held that they limited and qualified only the
word "defalcation."

J. I. S.
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CONFLICT OF LAWS�Negotiable Instruments�Validity of Transfer.

A check drawn by the disbursing clerk of the United State Veterans'

Bureau, to the order of Louis Macakanja, payable through the Federal

Reserve Bank of New York, as the fiscal agent of the United States, was
mailed in the District of Columbia to the payee in Jugo-Slavia. The check

was endorsed and cashed, and returned for payment through the Guaranty
Trust Company of New York. It was subsequently discovered that the
check had never been received by the payee, but had been endorsed and
cashed by another in Jugo-Slavia. The United States now brings an ac

tion against the Guaranty Trust Company to recover the amount of the

check, alleging that the law of the District of Columbia should govern
the case inasmuch as the check was drawn and payable in the District
of Columbia, and by said law such a forged endorsement of the payee is
declared to be wholly inoperative. On the other hand, the defendant con

tends that the law of Jugo-Slavia, which holds that the transferee in due
course acquires, despite the forgery not only good title to the instrument,
but also the right to collect and return the proceeds thereof, should govern
the case. The United States District Court for the Southern District of
New York sustained the contention of the plaintiff, which ruling was re

versed in the Circuit Court of Appeals for the Second Circuit. The case

has now been brought to the United States Supreme Court on a writ of
certiorari. Held, the validity of a transfer of a negotiable instrument or
other chattel brought into a country by the consent of its owner is gov
erned by the law of such country. United States v. Guaranty Trust Com

pany, 293 U. S. 340 (1935).
The law of the District of Columbia (D. C. Code, tit. 22, � 24) pro

vides: "Where a signature is forged or made without- authority of the

person whose signature it purports to be it is wholly inoperative, and no

right to retain the instrument, or to give a discharge therefor, or to en

force payment thereof against any party thereto can be acquired through
or under such signature, unless the party against whom it is sought
to enforce such right is precluded from setting up the forgery or want
of authority."

This section of the code of law for the District of Columbia has been
construed in Central National Bank v. National Metropolitan Bank, 31

App. D. C. 397 (1908) and Richards v. Street, 31 App D. C. 427 (1908),
which cases hold that a forged endorsement of the payee is declared to be

wholly inoperative. In the instant case the government contended that
since the check was both drawn and payable within the District of Co

lumbia, the obligation arising therefrom is governed by its laws.
It seems to be fairly well settled that the general rule is that, inas

much as the endorsement of a bill of exchange or a promissory note is
an independent contract, the validity of the endorsement and the liability
of the endorser thereunder depend upon the law of the place where the
endorsement is made, the lex loci contractus, and not upon the law of
the place where the bill or note is payable, the lex loci solutionis, or where
suit thereon is brought, the lex fori.

Perhaps the leading case on this question, cited in the opinion of the

Supreme Court in the present ease, is Embiricos v. Anglo-Austrian Bank,
1 K. B. 677, 2 Ann. Cas. 703 (1905), where the English Court of Appeals
had before it a case analogous to the present one, and it was there held
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that the validity of the transfer of chattels must be governed by the law

of the country in which the transfer takes place. This rule has also been

followed in the United States, Dundas v. Bowler, Fed. Cas. No. 4, 140,
at 28 (C. C. D. Ohio 1843). Every assignment of a negotiable instrument, as
between the parties to that assignment, is subject to the law of the place
where the contract of assignment is made; and if by such law the assign
ment was void the assignee can exercise no right under such a transfer in

the state where it was made, or in any other state or country. McClintick

v. Cummins, Fed. Cas. No. 8, 699, at 1272 (S. D. N. Y. 1843). See also

Brook v. Vannesst, 58 N. J. L. 162 (1895) ; Grigsby v. Russell, 168 Fed. 577

(C. C. A. 6th, 1909).
In Queensboro Nat. Bank, New York v. Kelly, 48 F. (2d) 574, 576,

(C. C. A. 2nd, 1931), the Circuit Court of Appeals for the Second District
had before it the question of what law should govern the assignment of
drafts, and in holding that the law of the place where the assignment was
completed should govern, said: "As their assignment by plaintiff to de

fendant under the written document and their delivery either actual or con
structive under the terms of that document or by the delivery of a paper

listing them were completed in New York, the law of that state controls."
Mr. Justice Brandeis, in writing the opinion of the court in the main

case said: "As the government sent the check to Jugo-Slavia and the

forged endorsement and the transfers of the check were made there, its
law governs the validity of the transfer; and the banks acquired, at least,
a good title to the check."

The Restatement [Conflict of Laws Restatement (Am L. Inst.

1926) � 379] provides: "The validity of a transfer of a mercantile instru
ment is governed by the law of the place where the instrument is at the
time of the transfer�Comment: Such a transfer is the same as the trans
fer of a chattel, the document being a chattel, and the title to the docu
ment and the contract embodied therein actually passing to the trans
feree. In the case of a negotiable instrument it may also cut off equi
ties." Since the validity of the transfer of a mercantile instrument is
to be governed by the law of the place where the transfer is made this

expression of the American Law Institute, in effect, codifies the rule of
the principal case.

J. E. L.

CONFLICT OF LAWS�Right of Statutory Liquidator of Corporation
Over Its Property Located in Another State.

E. W. Clark, Insurance Commissioner of the State of Iowa, as statu

tory liquidator for the Federal Surety Company, an insurance corpora
tion organized under the laws of that state, sought to enjoin Williard
and several other judgment creditors in Montana from levying execution

upon the assets of the defunct company situated in the latter state, claim
ing that he (Clark) was successor to the personalty and title of the
Iowa corporation by virtue of a statute in that state, and insisting that
the assets should be liquidated and ratably distributed subject only to the
liens existing at the date of dissolution. Held, the right of judgment
creditors to levy execution against assets of a foreign insurance corpora
tion in the process of liquidation prevails against the claim of the liqui
dator thereto, on the ground that the levy is in keeping with the local

policy of the state, and does not deny full faith and credit, in violation
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of Article IV, Section 1, of the United States Constitution, to judicial pro
ceedings in the foreign state or its statutes under which the liquidator
is made the successor to the insurance corporation and not a mere custo

dian; the state having jurisdiction to determine for itself its own policy
as regards the liability of property within its territorial limits. Clark
v. Williard, et al., 293 U. S.� (1935).

The above case is another chapter in the controversy which had been
previously before the United States Supreme Court involving the same

parties. The Court decided that under the statutes of Iowa the liquidator
was the successor to the corporation, not a mere custodian, and in ruling
to the contrary the Supreme Court of Montana had denied full faith and
credit to the statutes of a sister state. At that time the cause was re

mitted to the state court for a determination of the local policy as to
whether or not the local judgment creditors should prevail over the claims
of the foreign liquidator. Clark v. Williard, 292 U. S. 112 (1934).

Every state has jurisdiction to determine for itself the liability of

property within its territorial limits to seizure and sale under the process
of its courts. Green v. Buskirk, 5 Wall. 307, 312 (1866) ; Hervey v.

Rhode Island Locomotive Works, 93 U. S. 664, 671 (1876) ; Security Trust
Co. v. Dodd, Meade ,& Co., 173 U. S. 614, 628 (1899). However, there is
no uniform policy prevalent among the states when liquidators and cred
itors compete with one another. Some states prefer a rule of equal dis
tribution and compel the local suitor to yield to the statutory successor.

Kinsler v. Casualty Co., 103 Neb. 382, 172 N. W. 33 (1919) ; U. S.
Truck Co. v. Pennsylvania Surety Co., 259 Mich. 422, 243 N. W. 311

(1932) ; Parsons v. Charter Oak Life Ins. Co., 31 Fed. 305 (C. C. S. D.
Iowa 1887) ; Fry v. Charter Oak Life Ins. Co., 31 Fed. .197 (C. C. E. D.
Mo. 1887). Other states give the creditor a free hand with the result
that he may seize what he can find, though the assets of the debtor are

dismembered in the process. Schloss v. Surety Co., 149 la. 382, 128 N. W.
384 (1910) ; Lachmann v. Supreme Council, 142 Cal. 22, 75 Pac. 583 (1904).

It has been held that the dissolution of an insurance company and
the appointment of a receiver afford no ground for dissolving an attach
ment against the company. The receiver is clothed with power to prose
cute and defend suits, and the plaintiffs should have him substituted.
Pickersgill v. Myers, 99 Pa. 602 (1882).

A judgment entered in the federal district court in another state
against an insolvent surety company was not invalid because secured
after an order liquidating the surety company had been entered, where
the action in which the judgment was secured was commenced long be
fore the order of liquidation was entered, and the judgment was entered
prior to the order of dissolution of the company. The liquidator had not
been made a party. In re Empire State Surety Co., 190 N. Y. Supp. 209
1920). On the other hand, it has been held that a pending suit against
an insurance company can no longer be prosecuted after decree of dis
solution of such company. This is on the ground that the company is
no longer extant. Commonwealth v. Union Casualty Insurance Company,
287 Pa. 6, 134 Atl. 435 (1926). Again, the act of the commissioners
of banking and insurance in taking possession of the property and busi
ness of an insolvent insurance corporation has been held not to effect the
corporate existence; and the rights of creditors, with certain exceptions,
are not effected by the commissioners taking over possession and business
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of such corporation. Smith v. Washington Casualty Insurance Company,
110 N. J. Eq. 122, 159 Atl. 510 (1932). The dissolution of a corpora
tion under the New York Insurance Law [N. Y. Ins. Law (1917) � 63]
brings about its civil death, and suits subsequently brought against it and
judgments obtained through service on its statutory agents in other states
are nullities. National Surety Co. of N. Y. v. Cobb, 66 F. (2d) 323 (C. C.
A. 5th, 1933).

A recent case has held that the statutory receiver of a corporation
may administer property of such corporation even though a creditor has
a lien on some of it, at least where the corporation itself has the power
of administration. People, by Van Schaik v. Title Mortgage Guarantee
Co. of Buffalo, 264 N. Y. 69; 190 N. E. 153 (1934). In another recent
decision the judgment creditors of a casualty insurance company were

held entitled to intervene in a suit by the insurance commissioner to take
over the company's assets, but such intervention must be in subordina
tion to the commissioner's petition and order thereon. Gauss v. Central
West Casualty Co., 266 Mich. 159, 253 N. W. 252 (1934) .

The principle case rests upon the theory that if the corporation were

still in being, and still owner of the assets, its ownership would be sub
ordinate to the process of the local courts. If title had been conveyed to
an assignee for the benefit of creditors by a common law assignment or
by insolvency proceedings, claimants in Montana might pursue their suits
and remedies in derogation of the assignment, when the law or policy of
the locality ordained this result should follow. Security Trust Co. v.

Dodd, Meade ,& Co., supra; Disconto Gasellschaft v. Umbriet, 208 U. S.
570 (1908) ; Cole v. Cunningham, 133 U. S. 107 (1889) ; Oakey v. Bennett,
11 How. 33 (1850).

The principle of these decisions applies to a statutory successor. In

respect of his subjection to the power of local law, his position is no

better than that of the dissolved corporation to whose title he has suc

ceeded, or of its voluntary assignee upon a trust for its creditors. He
must submit, as they, to the mandate of the sovereignty that has the

physical control of that which he would reduce to his possession. Disconto

Gesellschaft v. Umbriet, supra; City Farmers Trust Co. v. Schnader,
293 U. S. 112 (1934).

J. A. McM.

CONSTITUTIONAL LAW�Power of Senate to Punish for Contempt.

Petition for habeas corpus alleges that petitioner was, on February
12, 1934, arrested, and is held, under a warrant issued on February 9,
1934, after petitioner had respectfully declined to appear before the bar
of the Senate in response to a citation served upon him pursuant to S.
Res. 172, 73rd Cong. 2d Sess. (1934), providing that petitioner and others
appear and show cause why they should not be punished for contempt of
the Senate, on account of the destruction and removal of certain papers
and files which had been subpoened by the Special Committee of the
Senate Investigating Ocean and Air Mail Contracts. Petition further
alleges that petitioner was served with a subpoena duces tecum by a com

mittee of the Senate commanding him to appear before it for the purpose
of producing documents and testifying with regard to air mail and ocean

mail contracts. This he did, but disclosed that he was unable to present
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certain documents because of the confidential relation existing between

himself, as attorney, and his clients. The Senate thereupon passed S. Res.

169, 73rd Cong. 2d Sess. (1934), directing that a warrant be issued for

petitioner, that he be taken into custody and brought before the bar of
the Senate, and commanding him to bring with him certain documents.
Shortly before his scheduled appearance before the Senate certain of these
documents were rendered unavailable by their removal from his files.

However, before he had an opportunity to testify, he was released from
custody under S. Res. 169, because of the adoption of S. Res. 172. Peti
tion also alleges that the remoyal and destruction of the papers, constitut

ing the contempt, were completed acts at the time of the contempt pro
ceedings, and could no longer affect the proceedings of the Senate or of

any committee thereof. Held, while no act is punishable unless it is of
a nature to obstruct the performance of the duties of the legislature,
where the offending act was of a nature to obstruct the legislative process,
the fact that the obstruction has since been removed, or that its removal
has become impossible, is without legal significance. Jurney v. Mac

Cracken, 293 U. S.� (1935) Rev'g 72 F. (2) 560 (App. D. C. 1934).
No question was raised as to the power of the Senate to engage in

the inquiry for which the production of the papers was required, it be

ing conceded that the Senate had such constitutional power and that the
Committee had authority to require the production of the papers. McGrain
v. Daugherty, 273 U. S. 135 (1927).

The contentions of the petitioner, namely, (1) that the power to

punish for contempt did not extend to the power to punish as such, (2)
that Congress had provided for such punishment by its enactment of a

statute [11 Stat. 155 (1857), 2 U. S. C. A. � 192 (1926)], and the Senate
was thereby precluded from inflicting such punishment, and (3) that
the power to punish for contempt may be exercised only to remove an

existing obstruction to the performance of legislative duties, and where
such obstruction has been removed or rendered impossible of removal it
can no longer obstruct the legislature, were considered by the Supreme
Court in that order.

In answer to the petitioner's first contention, it was held that although
in some cases there may be a lack of such power to punish for contempt,
as for instance, where no legislative duty is to be performed, Kilbourn
v. Thompson, 103 U. S. 168 (1880), or the act complained of is deemed
not to be of a character to obstruct the legislative process, Marshall v.

Gordon, 243 U. S. 521 (1917), where the offending act was of a nature
to obstruct the legislative process, the fact that the obstruction has since
been removed, or that its removal has become impossible is without legal
significance.

The case of Anderson v. Dunn, 6 Wheat. 204 (1821) decided that the
House of Representatives had the power to punish a person other than
a member for contempt of its authority. The opinion in the main case

cites the case of Stewart v. Blaine, 1 MacArth. 453 (D. C. 1874), wherein
the jurisdiction of the House to hold a person in custody who refused to

answer questions propounded by a Committee of the House until he should
answer, was challenged. The person so held in custody brought an action
of assault and battery against the sergeant-at-arms of the House, who

pleaded in bar the issuance of a warrant by the House and the plaintiff's
arrest thereunder. The Supreme Court of the District of Columbia, speak-
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ing through Mr. Chief Justice Cartter, held that the demurrer to the

pleas of the sergeant-at-arms should be overruled, the question of the

power to punish for a contempt having been settled in the case of Ander
son v. Dunn, supra. He added, however, that the court was not consid

ering the rights of a citizen held in durance vile under an application by
writ of habeas corpus.

Answering the petitioner's second contention, the Court held that
the power of either house of Congress to punish for contempt was not

impaired by the enactment of the above statute, which make it a mis

demeanor to deliberately refuse to answer questions pertinent to a leg
islative investigation, In re Chapman, 166 U. S. 661 (1886), adding
that the statute was enacted, not because the power of the House to

punish for a past contempt was doubted, but because imprisonment lim
ited to the duration of the session was not considered sufficiently drastic
a punishment for a contumacious witness.

In Ex Parte Hudgings, 249 U. S. 378 (1918), wherein the question
arose as to whether a person could be adjudged of contempt for perjury
in the progress of a trial, when it was a crime denned by law and punish
able thereby, it was said by Mr. Chief Justice White: "Because perjury
is a crime defined by law and one committing it may be tried and punished
does not necessarily establish that when committed in the presence of
a court it may not, when exceptional conditions so justify, be the subject-
matter of a punishment for contempt."

Petitioner's third contention was held to be without merit, in that
the contempt with which he was charged was "the destruction and re

moval of certain papers," and that whether he is guilty, and whether he
has so far purged himself of contempt that he does not now deserve

punishment, are the questions which the Senate proposes to try, the only
question to be decided in this cause being whether the Senate has juris
diction to make the determination which it proposes. The general rule
being, with some exceptions, that no applications for habeas corpus, the

hearing should be confined to the single question of jurisdiction. Henry
v. Henkel, 235 U. S. 219, 228 (1914).

Of interest in the decision in the instant case is the distinction made
as to the opinion of Mr. Chief Justice White in Marshall v. Gordon,
supra, much relied upon by petitioner, wherein it was said: "Without
undertaking to inclusively mention the subjects embraced in the implied
power, we think from the very nature of that power it is clear that it
does not embrace punishment for contempt as punishment, since it rests
only upon the right of self-preservation; that is the right to prevent acts
which in and of themselves inherently obstruct or prevent the discharge
of legislative duty or the refusal to do that which there is an inherent
legislative power to compel in order that legislative functions may be
performed." Mr. Justice Brandeis, writing the opinion in the main case,
says that the above language must be read in the light of the particular
facts.

In Marshall v. Gordon, supra, the power to make inquiries and obtain
evidence by compulsory process was not involved, the question being
whether the House of Representatives exceeded its power in punishing, as

for a contempt of its authority, a person, not a member, who had written,
published and sent to the chairman of one of its committees an ill-temp-
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ered and irritating letter respecting the action and purpose of the com

mittee.

The decision in the principal case amplifies and extends the holding
in McGrain v. Daugherty, supra, in that once the jurisdiction of the
Senate is held to rightfully attach, thence its power to punish for con

tempt is not to be limited to the mere coercion of witnesses, but may ex

tend to past acts of witnesses who have obstructed the legislative duty.
Where the power exists and is exercised, it cannot be destroyed by the
act of the person against whom it is asserted, and this, even though the
further exertion of the power is obviously not in aid of the particular
legislation then under consideration. L. A. T.

CONTRACTS�Breach�Anticipated Profits as Element of Damages.

The Excelsior Motor Mfg. & Supply Co. and the Dramaphone Corpora
tion, Inc., Illinois corporations, manufacturers of sound movie equipment,
contracted with Sound Equipment, Inc., a distributing company, to supply
at least twenty-five complete Dramaphone Equipments (machines which

synchronized sound and film in the theater) during a six-months period.
Conflicting patents and mechanical difficulties prevented fulfillment of the
contract by appellant, and no deliveries were made. The appellee dis
tributor had made some sales and was soliciting others in reliance on the

contract. Appellee sued for breach of the contract, demanding damages
for loss of profits. The lower Court, sitting as a jury, awarded $106,000
and costs, and this decision was affirmed upon appeal. Held, that loss of

profits may be awarded as damages where the parties had in contempla
tion a resale of the article contracted for. Excelsior Motor Mfg. & Supply
Co. et al. v. Sound Equipment, Inc., 73 F. (2d) 725 (C. C. A. 7th, 1934).

The chief argument of appellant was on the question of damages. Ap
pellee had been given damages for loss of probable profits, and the suffi
ciency of the evidence in support of this ruling was contested. Plaintiff
had shown the peculiar circumstances of the cinema industry at that
time. It was shown that the demand for sound machines far exceeded
the supply in 1929, when the suit was brought. This evidence the court
ruled was sufficient to sustain the judgment, relying principally on the
case of Sinclair Refining Co. v. Jenkins Petroleum Process Co., 289 U. S.
689 (1932).
It is a well established rule of law that in an action for non-delivery

of goods, the element of profit is excluded. South Gardiner Lumber Co. v.

Bradstreet, 97 Me. 165, 53 Atl. 1110 (1902). Further, there can be ordi
narily no recovery of purely speculative profits. Benton v. Fay, 64 111.
417 (1872) ; Jones v. Nathrop, 7 Colo. 1, 1 Pac. 435 (1884). But a quali
fication of this last stated rule has been allowed, and there may be a

recovery for expected profits which both parties could foresee. South
Gardiner Lumber Co. v. Bradstreet, supra; Strasbaugh v. Steward Sanitary
Can Co. of Delaware, Maryland and Virginia, 127 Md. 632, 96 Atl. 863

(1916) ; Miholevich v. Mid-West Mutual Auto Insurance Co., 261 Mich.
495, 246 N. W. 202 (1933).

Further, it has been generally laid down that if the contracting parties
had in contemplation a resale, then expected profits should be considered
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in determining damages. Messmore v. New York Shot & Lead Co., 40

N. Y. 422 (1869) ; Hubbard v. Rowell, 51 Conn. 423 (1883).
A factor relied on very strongly by the court in deciding as it did

was testimony offered to the effect that appellee would have been able to

sell almost as many of the sound machines as could be manufactured by
the appellant. The court cited Sinclair Refining Co. v. Jenkins Petroleum
Process Co.,'supra. In that case the Court said (at page 697) : "The use

that has been made of the patented device is a legitimate aid to the

appraisal of the value of the patent at the time of the breach." In that
case the facts were somewhat similar to the principal case under discus

sion. Though no contemporary market was in existence by which to

measure the value of the patented article, yet the peculiar circumstances
of the case were such that it was obvious that had the contract been
fulfilled there would have been a ready market for the sale of the product.
See also United States v. Swift & Co., 270 U. S. 124 (1925). But see

Liggett Spring & Axle Co. v. Michigan Buggy Co., 106 Mich, 445, 64 N. W.
466 (1895), which holds that the damages are limited to profits on orders

actually received by the plaintiff. The tendency seems to be, however, in
the more modern decisions, to award damages for loss of profits in almost
all cases where it can be shown that the defaulting party had knowledge
of the peculiar circumstances surrounding the offering for sale of an

article and where the amount of the profits might reasonably be ascertained
from the circumstances. Wilmoth v. Hamilton, 127 Fed. 48 (C. C. A. 3rd,
1904) ; Woldert Grocery Co. v. Veltman, 83 S. W. 224 (Tex. 1904) ; McGuire
v. Osage Oil Corporation, 55 S. W. (2d) 535 (Tex. 1932).

A decision cited by the court in the case of Excelsior Motor Mfg. &
Supply Co. et al. v. Sound Equipment, Inc., supra, lays down the prevailing
rule about the evidence in cases of this nature. The court in that case

said: "The rule is that, while the law will not permit witnesses to speculate
or conjecture as to possible or probable damages, still the best evidence
of which the subject will admit is receivable, and this is often nothing
better than the opinion of well-informed persons upon the subject under
investigation." Daughetee v. Ohio Oil Co., 263 111. 518, 105 N. E. 308, 311
(1914). Cf. Tindall v. Layne, 139 Ark. 590, 214 S. W. 1 (1919); and

Aywon Film Corporation v. Hatch, 2 N. J. Misc. 1108, 126 Atl. 637 (1924).
J. N. S., Jr.

CONTRACTS�Stipulations On Letter Head as Part of Contract.

Goods were destroyed during a bailment for hire, by a fire which was

not caused by the negligence of the bailee. The "delivery sheets" which

accompanied the delivery of the goods to the defendant were upon a

printed form. At the top of the sheets in capital letters were the words

"Delivery Sheet." At the bottom following the space left for description
of items delivered, there were two printed lines. The first in small capi
tals read: "This sheet will be confirmed by regular invoice." The lower
line in upper and lower case type read: "Renters responsible for loss or

damage of goods while in their possession." A representative of the
bailee signed the delivery sheet and a copy was retained by each party.
Nothing was said about responsibility for loss or damage and nothing
was said about the printed statement on that subject at the bottom of the
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delivery sheet. The lower court found that the defendant had by the con

tract assumed the risk and agreed to become responsible for any loss or

damage to the property while in his possession. This ruling was reversed
on appeal. Held, that the rule has become firmly established that printed
conditions on letter or bill heads or order blanks of the proposer, not

specially referred to or called to the attention of the other party to

the contract, will not be regarded as a part of the agreement. 'Constantian,
et al. v. Mercedes Mem Co.,�-Cal.�, 39 P. (2d) 496 (1935).

The rule as stated above is the overwhelming weight of authority on

the question. In the case of Los Angeles Inv. Co. v. Home Savings Bank,
180 Cal. 160, 163, 182 Pac. 293, 298 (1919), the printed statement in the
front of the passbook changing the usual obligation of a bank to its de

positor was characterized as one of the "traps for the unwary." The
court said that before such can be given effect as a contract binding upon
the depositor, it must appear affirmatively that he consented and agreed
to it either by being required to sign it or by having his attention par
ticularly called to it. It is not sufficient merely that it appear in the
front of the passbook. The rule was reiterated in the case of May Hosiery
Mills v. G. C. Hall & Son, et al., 246 Pac. 332 (Cal. 1926), wherein the
court said: "The mere presence of the printed condition upon the order,
without special reference thereto, became no part of the offer and it can

not be read into the consumated agreement."
The writing of an unqualified acceptance on a blank form for letters

at the top of which were printed the words, "All Sales Subject to Strikes
and Accidents" was held in Summers et al. v. Hibbard, Spence Bartlett &

Co., 153 111. 102, 28 N. E. 899 (1894), to no more make those words a

part of the contract than the corporate name there printed was made a

part of the contract.

Failure to call attention of the offeree to the printed matter in

the proposal excluded the printed matter from consideration as a part
of the contract, Cohen et al. v. Walworth et al., 158 N. Y. Supp. 1081 (1916).

In Sturm v. Boker, 150 U. S. 312 (1893), it was held that the printed
words, "Payable in Gold" on the invoice were not a part of the contract

as they were not embodied in either the letter of the offeror or the offeree's
letter of acceptance. The rule in the main case is also in accord with

the cases of Rosenbaum Hardware Co. v. Paxton Lumber Co., 124 Va.

346, 97 S. E. 784 (1919) ; Menz Lumber Co. v. McNeeley, 58 Wash. 223,
108 Pac. 621 (1910) ; Weeks v. Robt. A. Johnston Co., 116 Wis. 105, 92

N. W. 794 (1902) ; Dodato v. Gatti McQuade Co., 97 N. Y. Supp. 972

(1906) ; Patch v. Smith, 94 N. Y. Supp. 692 (1905).
In the principal case the court went further to point out the

distinction between the cases where the party is charged with the re

sponsibility of knowing that he is accepting a contract and must, there

fore, of necessity acquaint himself with its terms, and the cases where

the average man, unless apprised of the force of the condition, would
not realize its significance. In this connection it was said that in the

ordinary course of business one signing a "Delivery Sheet" would realize

only that he was acknowledging receipt of the goods. He would not know

that he was making a contract the effect of which was to change the

terms of liability which the law imposes on him as bailee of the property
delivered to him. J. A. F.
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EQUITY�Fraud�Rescission and Cancellation.

This was an action in equity to cancel a life insurance policy in the

sum of $10,000 with an accompanying total and permanent disability pro

vision. The policy contained also a provision that after one year from

its effective date it should be incontestable except for nonpayment of

premium.. The bill was filed one day prior to the expiration of that

period. It appeared that Shaner, the insured, in the Spring of 1931, sub
mitted a signed application for the insurance, in which he made certain

false representations as to the state of his health. He was, in reality,
suffering from what is known as Buerger's disease, an ailment involving
the arteries of the extremities. This disease causes the blood to clot and

the arteries to occlude; it is frequently followed by gangrene and necessi

tates amputation. Before trial of the cause, the progress of the disease

was such that he had had one foot amputated. Held, rescission and can

cellation of an insurance contract because of fraudulent representations
made to induce its execution, where, on account of such an incontestable

provision or for other reason there is no remedy at law, is one of the

recognized functions of equity jurisprudence. Shaner v. West Coast Life
Ins. Co., 73 F. (2d) 681 (C. C. A. 10th, 1934).

The basis upon which equity assumes jurisdiction is in general that
the limitation of the period of contestability makes the legal remedy of
the insurer, in defending an action against it on the policy, wholly inade

quate. Thus, in New York Life Ins. Co. v. Sisson, 19 F. (2d) 410 (W. D. Pa.
1926), the court said: "The complainant has no remedy at law and can

have none until the defendant brings its suit on the policy, and it could

hardly be denied that the defense to an action, the bringing of which

depends upon the will of the defendant, does not afford to the complainant
that prompt and efficient relief which it has a right to claim under the,
bill."

So it was held in Mutual Life Ins. Co. v. Dreeben, 20 F. (2d) 394

(N. D. Tex. 1927) , that the possibility that the insurer might have a remedy
in the form of a defense to an action upon the policy for misrepresenta
tion of health would not preclude an action for cancellation. Likewise, the
New Jersey court, in considering the adequacy of the insurer's remedy in

setting up its cause for cancellation in a law action, stated: "The exist
ence of a complete defense, based on fraud, in a court of law, falls short
of and does not ordinarily constitute such an adequate remedy for the
defendant as should compel a court of equity to refuse to entertain a bill
filed by the defrauded party for cancellation and surrender of the con

tract, since the opportunity to make that defense may be lost, or the

ability to make it may be weakened by studied delay of the other party;
and further that mere defense at law does not embrace the equitable relief
of cancellation or surrender of a contract." In addition to the foregoing
general reason the court found that a peculiar situation existed by virtue
of the incontestable clause, which required equitable relief in order to
avail the insurer of his defense. New York Life Ins. Co. v. Steinman, 103
N. J. Eq. 403, 143 Atl. 529 (1928).

Jefferson Standard Life Ins. Co', v. Mclntyre, 294 Fed. 886 (C. C. A.

5th, 1923) holds that since the policy would have become incontestable
after one year from the date thereof, the insured having died within the

year, the equity court could take jurisdiction for cancellation on account
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of false statements in the medical examination. Equity has jurisdiction
of an insurer's suit for the cancellation of a reinstated life insurance

policy on the ground of fraud in procuring reinstatement, where an in

contestable clause in the policy, by rendering the defense of fraud un

available after the expiration of the stated period, makes the insurer's

remedy at law inadequate. New York Life Ins. Co. v. Seymour, 45 F. (2d)
47 (C. C. A. 6th, 1930).

The most obvious objection to equity's assumption of jurisdiction in

these cases is, of course, that the insured or his beneficiary is deprived
of his right to a jury trial upon defenses interposed. To such a conten

tion, the court in Peake v. Lincoln National Life Ins. Co., 15 F. (2d)
303 (C. C. A. 8th, 1926), answered that he would suffer no detriment, since

equitable defenses to his law action would be tried without a jury. In
the case of Keystone Dairy Co. v. New York Life Ins. Co., 19 F. (2d)
68 (C. C. A. 3rd, 1927) it was held that the loss of a jury trial upon the

issues presented in the suit for cancellation was due not to the interposi
tion of equity in the dispute, but to the remissness on the part of the

plaintiff in failing to commence his action within the contestable period.
But in Missouri, under a statute, it was held that since the beneficiary was

guaranteed by the statute the right to a jury trial upon the issue of

fraudulent misrepresentation, a suit could not be maintained in equity
to cancel the policy for fraud after the death of the insured. This is

apparently on the ground that the liability of the insurer matures on the
death of the insured, and that liability, under the act in question, could

only be avoided by proving the misrepresentations at a jury trial. Aetna

Life Ins. Co. v. Daniel, 225 Mo. App. 357, 33 S. W. (2d) 424 (1930);
Scheuermann v. Ins. Co., 165 Mo. 641, 65 S. W. 723 (1901).

M. P. S.

EQUITY�Reformation of a Deed�Part Performance Under the Statute
of Frauds.

The plaintiffs, as heirs at law of the grantee, seek to have a deed
reformed so as to include within the description of the land therein set
out as being conveyed, a tract of land, omitted in the description by mutual
mistake but for which the grantee had paid the full purchase price and
which she had occupied and improved over a period of thirteen years.
Defendant does not dispute the mutual mistake but contends the Statute
of Frauds is a bar to the requested reformation. � From a final decree for
reformation as prayed for, the defendant appeals. Held, heirs of grantee's
successor entitled to reformation of deed so as to convey both of two ad

joining tracts owned by grantor and intended to be sold as against defence
of Statute of Frauds, where there was full payment of purchase price
for and possession of entire premises by grantee and successor as home for
more than thirteen years, payment of taxes, and making of some perma
nent improvements on parcel not conveyed, as unjust and unconscientious

injury and loss would result if relief were denied. Andrews et al. v. Charon,
�Mass.�, 193 N. E. 737 (1935).

The court, in giving its decision, admitted the Statute of Frauds was
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a defence unless the specific facts take the case out of the operation
thereof. In so stating, Justice Field quoted from the leading case of

Glass v. Hulbert, 102 Mass. 24 (1869), "the conveyance of land cannot

be decreed in Equity by reason merely of an oral agreement therefor,
against a party denying the alleged agreement and relying upon the

Statute of Frauds, in the absence of evidence of change of situation or

part performance creating an estoppel against the plea of the Statute.
This rule applies as well to the enforcement of such an agreement by way
of rectifying a deed, as to a direct suit for its specific performance."

The learned Justice concluded, however, that the facts of the instant

case were sufficient to constitute such an estoppel. "Without relying on

any particular fact alone," he reasoned, "but considering the effect of all
the facts in combination we concluded that 'an unjust and unconscientious

injury and loss' will result therefrom if relief is denied." Thus, while
either the mere payment of the purchase price, the retention of the benefit

by the defendant, the mere change of possession, payment of taxes, or

the making of substantial improvements, is an important element, singly
each would be insufficient to defeat the plea of the Statute of Frauds. Yet
when grouped together the net result produces the "unconscientious injury
and loss" criterion, and the defence of the Statute is unavailable.

The doctrine adopted by the Massachusetts court in this case is not
without support in other jurisdictions. In the case of Baxter Laundries,
Inc. v. Lucas, 43 Ohio App. 518, 183 N. E. 538 (1932) the court held that
the parol evidence rule of the common law courts had no force in equity
cases with respect to mistakes in written instruments. In the earlier
Ohio case of Neininger v. State, 50 Ohio St. 401, 34 N. E. 633 (1893), the
position of the court was thus clearly stated: "It has long been the settled
law of this state that contracts concerning lands, or even deds and mort

gages by which they have been conveyed, may be reformed on the ground
of mistake, and upon parol proof, by correcting misdescriptions, includ
ing lands omitted by mistake, enlarging or restricting the character of
the estate, inserting or qualifying covenants and conditions, and in other
respects."

In a Texas case wherein the grantor had conveyed "the said 40 1-2
acres with the right to minerals," the true intention of the parties being
to convey mineral rights to an entire 350 acre estate, the plaintiff peti
tioned the court for reformation. Laying down a rule which is probably
broader than that followed in most states the reformation was decreed.
"In this state, as in most of the other states, the Statute of Frauds is
not regarded as effecting the right to reformation of an instrument, relat
ing to the sale of lands, or as creating any restriction on the authority
of a Court of Equity to grant such relief." Gilbert v. Smith, 49 S. W.
(2d) 702 (Tex. 1932).

The text writers, likewise, have endorsed the view followed by the
court in this case. As expressed by one of the leading authorities on
the subject: "It is settled by an overwhelming preponderance of authority
that a deed of land may be thus corrected by enlarging the scope, supply
ing portions of land which have been omitted. . . and that the deed thus
corrected may be enforced against the grantor." Pomeroy, Specific Per
formance of Contracts (3rd ed. 1926) � 264.

J. A. H.
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INTERNAL REVENUE�Recognition of Gain or Loss�Corporate Re

organization.

The petitioner, in 1928, was the sole owner of all of the stock of the
United Mortgage Corporation, which corporation held, among its assets,
1,000 shares of the Monitor Securities Corporation. On September 18, 1928
the petitioner caused the Averill Corporation to be organized under the
laws of Delaware. Three days later the United Mortgage Corporation
transferred to" the Averill Corporation the 1,000 shares of Monitor Stock,
for which all of the shares of the Averill Corporation were delivered to
the petitioner. On September 24, 1928 the Averill Corporation was dis

solved, and liquidated by distributing all 'of its assets, that is, the Monitor
shares, to the petitioner. No other business was ever transacted by the
Averill Company. Held, that the transaction was not a "reorganization."
Although the transaction was conducted according to the terms of section
112 (i) 1 (B) of the Revenue Act of 1928 [45 Stat. 818 (1928), 26 U.S.C.A.

� 2112 (i) 1 (B) (1928)] it is not within its meaning, since the sole purpose
of the transaction was the acquisition and disposal of the stock at an

individual profit, and lessening of the shareholder's taxable income. It
was further held that the taxpayer's motive in effecting such a transaction
was not pertinent here since the transaction obviously lies outside of the
intent of the statute. Gregory v. Helvering, 293 U. S.� (1935).

It has been uniformly held that a taxpayer may take advantage of

any legal methods available to him to diminish the amount of his tax

burden. United States v. Isham, 17 Wall. 496 (1873) ; Bullen v. State of
Wisconsin, 240 U. S. 625 (1916) ; Jones v. Helvering, 63 App. D. C. 204,
71 F. (2d) 214 (App. D. C. 1934). In Iowa Bridge Co. v. Commissioner,
39 F. (2d) 777, 781 (C. C. A. 8th, 1930) the court said: "In fact, it is
held that even though the transaction is a device to avoid the burden of

taxation, it is not for that reason illegal."
It was contended by the petitioner that the alleged gain grew out of

a transaction "in pursuance of a plan of reorganization" and was not,
therefore, a gain recognized by the Revenue Act of 1928, supra. Section
112 (g) of that Act provides: "If there is distributed, in pursuance of a

plan of reorganization, to a shareholder in a corporation a party to the

reorganization, stock or securities in such corporation or in another cor

poration a party to the reorganization, without the surrender by such
shareholder of stock or securities in such corporation, no gain to the dis
tributee from the receipt of such stock or securities shall be recognized."
The term reorganization is defined as, "a transfer by a corporation of
all or part of its assets to another corporation if immediately after the
transfer the transferor or its stockholders, or both are in control of the

corporation to which the assets are transferred." Section 112 (i) 1 (B)
of the 1928 Act, supra. These provisions of the Act are the same as sec

tions 203 (c) and 203 (h) 1 (B) of the 1926 Act [44 Stat. 125 (1926),
26 U. S. C. A. � 934 (c), (h) 1 (B) (1926)] which is a reenactment of

section 203 (b) 4 and 203 (h) 1 (B) of the 1924 Act [43 Stat. 256, 257].
Prior provisions concerning gains and losses which should not be recognized
were contained in section 202 of the Revenue Act of 1921 [40 Stat. 230]
as amended by the Act of March 4, 1923 [42 Stat. 1660] and provisions
in effect excluding certain gains and losses in section 202 of the Revenue
Act of 1918 [40 Stat. 1060].
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Under these prior Acts which have been repealed, it was held that an

attempt by a taxpayer to bring a transaction within the terms of the

statute was dependent upon the comparative face values of the old and

new stock or securities; and that a mere change of form did not render

the attempt more effective. Weiss v. Stearn, 265 U. S. 242 (1923) [con
struing the 1916 Act, 39 Stat. 756, 804 (1916)]. The mere change of
beneficial ownership did not admit of non-recognition of an otherwise
taxable gain. Cullinan v. Walker, 262 U. S. 134 (1923) (construing the

1916 Act, supra). It was held that since the corporations seeking to act

as parties to a reorganization were created by the authority of different

states, and were essentially different in character, a taxable gain was

realized when a distribution occurred during the transaction. Marr v.

United States, 268 U. S. 536 (1924) (construing the 1916 Act, supra).
Receipt by the shareholders of an existing corporation was held to be a

severance and distribution of the property transferred to the new corpora
tion, and a taxable gain to the distributee. United States v. Phellis, 275
U. S. 156 (1921) ; Rockefeller v. United States, 257 U. S. 176 (1921)
(construing the 1918 Act, supra). Under the doctrine adherred to under
these prior Acts, the gain realized was taxable not only because it repre-
sented an interest in a different business enterprise or property, but also
because it represented an interest essentially different in the same business
enterprise or property.

Section 203 (b) (4) in combination with section 203 (h) 1 (B) of
the 1924 Revenue Act, supra, which was reenacted without change in the
1926 Act, sections 203 (c), (h) 1 (B), supra, which correspond with sec

tions 112 (g), (i) 1 (B) of 1928 Act, supra, were designed to change the
law as laid down by the case of United States v. Phellis, supra, and its

companion cases. The purpose of these sections of the Act was to permit
gains from exchanges made in connection with a reorganization to be tax

free, in order to allow for greater freedom in ordinary business transac
tions. H. R. Rep. No. 179, 68th Cong. 1st Sess.; Sen. Rep. No. 398, 68th
Cong. 1st Sess.

The Court pointed out in the principal case that the underlying con

dition precedent is plain that the reorganization shall be effected for pur
poses germane to the business of the corporations, parties to the reorganiza
tion. Thus, while the requirements of a statutory reorganization were

met by the petitioner in this case, the transaction was not, nor was it
intended to be, of the business at hand. To avoid, or diminish a share
holder's taxes is not one of the transactions contemplated by section 112

(i) 1 (B) of the Revenue Act of 1928, supra.
E. B.

PERSONAL PROPERTY�Executors and Administrators�Gifts.

To a petition objecting and excepting to the first and final account
of executors acting under ancillary letters, contention being that execu

tors had omitted from the account assets consisting of an $18,000 first
trust note and $2,000 of United States government bonds, with an aver

ment that executors made individual claims to the note and bonds, the

answer, after denying that the account did not contain all the assets
found in the jurisdiction, admitted claim to said note and bonds as indi
vidual property "ownership being derived by and through a gift and de-
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livery from decedent the latter part of June or early part of July, 1931"

(will having been executed June 9, 1931, and testator having died August
16, 1931). The probate court framed issues as follows: "Was the $18,000
first trust note here involved an asset of Fred A. Tschiffely at the time
of his death on August 16, 1931?", the one respecting the bonds being
identical in form, and proceeded to allign as plaintiffs, the exceptants, and
as defendants, the executors, in their representative and individual capaci
ties. Evidence showed that executors were sons of deceased and had
for many years acted as fiduciary agents for deceased and had custody
and control of deceased's personal assets, that these assets involved had
been comingled with other assets of deceased until end of June, 1931, and
afterwards had been kept by executors in other places, some being co-

mingled with other assets of deceased. The court instructed jury that the
burden was upon "plaintiffs to establish their contentions that the note
and bonds were assets of the Tschiffely estate by a fair preponderance of
all the evidence." Verdict for defendants, and plaintiffs appeal. Held,
that the executors (defendants) had the burden of proving that the

property omitted from the account was included in a gift to them before
decedent's death, and that where a gift is first asserted after donor's

death, the rule requires clear and convincing evidence, especially where
a confidential relation existed betwen the parties. Myers v. Tschiffely,
73 F. (2d) 657 (App. D. C. 1934).

The general rule is that upon an accounting, the affirmative of

establishing more assets than are acknowledged by the inventory and
account is with the party objecting, and it must be established with rea

sonable certainty and not left to mere conjecture and suspicion. In re

Wilbur, 59 N. Y. Supp. 121 (1899), but if it appears that the funds of
the estate had passed into his possession, and are not included in the

inventory, the burden is then shifted to him to show a sufficient reason

for withholding the same therefrom. In re Taber's Estate, 63 N. Y. Supp.
728 (1899). Where a defendant was given certain interrogatories, his
admissions of fact in response thereto virtually converted his answers

into a plea of confession and avoidance and the burden was therefore on

him to establish such avoidance. Tygard v. Falor, 163 Mo. 234, 63 S. W.

672 (1901) (held burden on executor who claimed withheld assets as gift
from testator) . When such executor claims he holds such property as

a gift, assuming he had possession prior to the death of the donor the

question arises whether it appears that such possession was delivered with.
an intention to confer upon him dominion over the property as the abso
lute owner thereof. Proof of such an intent is absolutely essential to

support the gift, as the law never presumes a gift. Smith v. Burnett,
34 N. J. Eq. 314 (1882) ; Grey v. Grey, 47 N. Y. 552 (1872) ; Maxler v.

Hawk, 233 Pa. 316, 82 Atl. 251 (1912) ; Bolton v. Bolton, 306 111. 473, 138

N. E. 158 (1923).
Though it is held that the mere possession of a promissory note by

a party is no proof that he has title, since valid transfer requires valid
delivery, and when a gift from the payee is claimed, the facts of delivery
must be proved as the law does not presume a gift, Grey v. Grey, supra;
it is also held that possession of negotiable bonds transferable by delivery
is prima facie evidence of ownership, because the presumption is that
is was honestly acquired. Robinson v. Hodgson, 73 Pa. 202 (1873). Yet
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in the latter case it was also held that the fact that bonds had formerly
been owned by the plaintiff and that the defendant had had equal access
to their repository, was sufficient evidence to rebut the prima facie owner

ship of defendant, Maxler v. Hawk, supra, as the burden of proof that
negotiable securities were obtained bona fide, in the usual course of busi

ness, is thrown on the party alleging it by very slight circumstances.
Porter v. Gunnison, 2 Grant Cas. 297 (Pa. 1854) ; In re Brown, 217 N. Y.

621, 111 N. E. 1085 (1915) (where the burden was placed on a wife to

prove she had right to securities originally belonging to her husband and
found in a safe deposit box to which both had right of access) ; Thomas

v. TUley, 147 Ala. 189, 41 So. 854 (1906) (where the alleged donee had
free access to all papers of decedent).

The courts have given as the reason that "it is easy, after the death
of the supposed donor, to gather up detached expressions, particularly
in the presence of interested witnesses," Thomas v. Tilley, supra, and
"mindful of the facility with which, after the alleged donor is dead,
fraudulent claims of ownership may be founded on pretended gifts of his

property asserted to have been made while he was living," Whalen v.

MUholland, 89 Md. 199, 43 Atl. 45 (1899), and so have demanded ex

plicit and convincing evidence of every element needed to constitute a

valid donation, whether it be inter vivos or mortis causa, Whalen v. MU

holland, supra; "clear, strong and convincing," Thomas v. Tilley, supra;
"clear, strong, satisfactory and convincing," In re Taber's Estate, supra;
In re Smith's Estate, 237 Pa. 115, 85 Atl. 76 (1912).

Where confidential relations between alleged donor and donee are

shown, and the gift is claimed after the death of the donor, the case is

brought within the rule above requiring clear, strong, satisfactory and

convincing evidence to support it. In re Manhardt, 44 N. Y. Supp. 836

(1897) ; In re Taber's Estate, supra. In such cases the law "does not
so much consider the bearing or hardship of its doctrine upon particular
cases as it does the importance of preventing a general public mischief
which may be brought about by means secret and inaccessible to judicial
scrutiny, from the dangerous influences arising from the confidential rela
tion of the parties." 1 Story, Eq. Jur. (14th ed. 1918) � 310; Case v.

Case, 1 N. Y. Supp. 714 (1888) .

L. P. D.

PERSONAL PROPERTY�Treasure Trove�Rights of Finder.

Two boys, while excavating, with a knife and an axe, a cache to serve

as a suitable receptacle for a cigar box which was to contain the dues of
their "Pirate Club," found a copper pot containing a large number of gold
coins. The find was made in the rear portion of the cellar of the tenement
in which one of the boys resided. When the news of this discovery was

made public, there were numerous claimants of this treasure. The instant
case, however, concerned only the claims filed by the land owners against
the discoverers. Held, the defendants, as finders of treasure trove, were
entitled to hold the money as against the owners of the land. French et
al. v. Jones et al., Circuit Court No. 2 of Baltimore City, Md., Feb. 16, 1935.

Prior to any consideration of the question of who is entitled to treasure
trove, the court must first endeavor to determine what it is, and the dis
tinctions between it and lost property and abandoned property.
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Treasure trove, in the early stages of the law, had a very technical
and definite significance. It was of the essence of treasure trove that it
be gold or silver coin, plate or bullion. Further, it was necessary that it
be buried in the earth and not found on top of the soil. Bracton's De Leg-
ibus, pp. 269-270. It is essential to its character that it shall have been
concealed by the owner for safekeeping, and in this respect it differs from
lost property and property voluntarily parted with. "Treasure trove is

gold or silver coin, plate or bullion found concealed in the earth, or in a

,house or other private place, but not lying on the ground, the owner there
of being unknown." 25 C. J. 1135. "It is the hiding for safekeeping with
the later intention of reclaiming, that sets it apart as treasure trove."

Ferguson v. Ray, 44 Ore. 557, 77 Pac. 600 (1904).
Lost property is that which the owner has involuntarily parted with,

and not property that he has intentionally concealed in the earth for safe

keeping. Casual or involuntary parting is essential to constitute lost

goods. Livermore v. White, 74 Maine 452 (1883) ; Kuykendall v. Fisher,
61 W. Va. 87, 56 S. E. 48 (1906). Property is lost in the. legal sense of
the word only when possession has,been involuntarily parted with, and not
where the owner places it in a certain place for safekeeping, although he

may thereafter forget it. Danielson et al. v. Roberts et al., 44 Ore. 108,
74 Pac. 913 (1904).

Both lost property and treasure trove recognize and contemplate own

ership in someone unknown, whereas abandoned property is predicated on

a status where the previous owner had definitely surrendered all claim of

ownership and right of property. Danielson v. Roberts, supra.
The law has had a very interesting development in determining the

question of the rightful claimant to treasure trove. In the Codex Justin-
ianus (II), X, xv, we find that one can search on his own land for hidden

treasure, "as long as it be without sacrilege or reprehensible rite. . . .

But let no man dare to search for his own use through the lands of another,
without permission. If, however, he does search on the land of another,
he shall be punished and all the find shall be given to the owner of the
land." If he found it by chance upon another's land, he would be entitled
to one-half and the owner of the land entitled to the other half. We find
in Institutiones Justiniani, Lib. II, 1, 39, and in 2 Sherman's Roman Law
in the Modern World (2d ed., 1922), 204, statements to the effect that if
property is found on one's own land, it all shall belong to him, and if on

the land of another, one-half to him and one-half to the owner. These two
solutions of the Roman law as to the awarding of treasure trove also ap
pear in the modern laws of France, Spain, Chile, Argentina, Louisiana,
Porto Rico and Japan.

In the early common law we find that "treasure trove belongs to our

Lord, the King, and not to the lord of the franchise, except it have been

granted to him by special words in his franchise contained," A. G. v. Moore,
1 Ch. 676 (1893). See also bl. comm. (Lewis ed., 1902), 215; 2 KENT

COMM. (1873) 358, where they state that originally the common law was

like the Roman Law, namely, that all treasure trove belonged to the finder,
but with the growth of the power of the English Crown, arose the later
and present common law rule of the Tudor aspect, which was different and
more barbarous than the civil law, that all hidden treasures of gold and
silver, the owner of which is unknown, belong to the Crown, and further
that the Crown did not grant this by a grant of land.
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The eases treating on this phase of the law have been comparatively
few in this country. Likewise, the foundations upon which they have based

their holdings have differed. The text writers have likewise differed as to

the manner in which a solution of the problem should be met. The Eng
lish rule that treasure trove belongs to the Crown has never been applied
in the United States. The majority of cases hold that the law of lost

property applies. Others have, in effect, applied the maxim quidquid plan-
tatur solo, solo cedit, and determined that, being attached to the soil, it is
a part of the soil and passes to the purchaser, and, therefore, the owner

of the soil is entitled to it as against a finder. The rights of the finder

were denied in the case of Ferguson v. Ray, supra. The later cases disre

gard these decisions and hold that the owners of the soil acquire no right
to the buried treasure. Bowen v. Sullivan, 62 Ind. 281, 30 Am. Rep. 172

(1878) ; Williams v. State, 165 Ind. 472, 75 N. E. 875 (1905) ; Danielson

v. Roberts, supra; Weeks v. Hackett, 104 Me. 264, 71 Atl. 858 (1908) ;

Vickery v. Hardin, 77 Ind. App. 558, 133 N. E. 922 (1922).
The right acquired is the same right as that acquired by a finder,

namely, a qualified property right, a right to possession or the right to

hold as trustee for the owner. Danielson v. Roberts, supra.
The principal case follows what seems to be the better view. The

finder of treasure trove would seem to be entitled to it. Reason dictates
that it does not, by its placement in the earth, become part of the realty
so as to pass to the owner of the land. The fact that it has been carefully
hidden indicates that it was not thrown away. Likewise, the secreting of
it negatives the idea that it was lost. But whether the court had deter
mined it to be treasure trove or lost property, the result would be the same,
for in both instances the finder would have had better title than the owner

of the land, except possibly in those cases where the finder of the lost prop
erty was a trespasser. G. J. O'H.

REAL PROPERTY�Adverse User�Implied Recognition of True Own
er's Title.

The plaintiff owns a track of land on which is a roadway adjoining
the defendant's farm; for years past the defendant and his predecessors
have used this road. Contrary to the defendant's claim that he has ac

quired an easement by prescription of twenty year's use, the court finds
on the conflicting evidence that the defendant has periodically paid the
plaintiff for the use of the road to haul out his crops. Held, that before
a right of way can be acquired by prescription; the use for the required
period must be peaceful, continuous, open, adverse as of right and with
knowledge or acquiescence of the owner. The title must be acquired "ad
versely" and it cannot be "adverse" when it rests upon license, permis
sion, or express or implied recognition of the true owner's right as acknowl
edged by periodic payment for the use of the road. Jensen v. Gerrard,
�Utah�, 39 P. (2d) 1070 (1935).

Possession to be hostile means that the claimant must be in posses
sion as owner, in contradistinction to holding in recognition of, or in sub
ordination to, the true owner. The1 term does not mean that there need be
ill will or personal hostility between the parties. Ballard v. Hansen, 33
Neb. 861, 51 N. W. 295 (1892). Nor that there be a dispute. Helm v.

Wilson, 76 Cal. 476, 18 Pac. 604 (1888). Nor is an animus furandi essen-
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tial; he may be in good faith, and yet be an adverse user. Worcester
v. Lord, 56 Me. 265 (1868). The claim must be of a right to the land,
mere possession, no matter how long, will not prescribe into a right:
and in the words of the Supreme Court: "Where there is no claim of right,
the possession cannot be adverse to the true owner." Harvey v. Tyler,
69 U. S. 328, 349 (1864). "The presumption, of law is that possession of

property is in consonance, or harmony, with the right of the true owner,
and before any right based upon possession or occupancy can extinguish
that legal title, it must be shown, among other things, that it was antag
onistic." Evans v. Welch, 29 Colo. 355, 68 Pac. 776 (1902). If thus the
use is accompanied by any recognition in express terms or by implication
of a right in the true owner, the use is ipso facto not adverse, but he
holds under the true owner. 2 Tiffany, Real Property (2d ed. 1920) � 519.
"A prescriptive title cannot arise out of an agreement; it must be acquired
adversely; it cannot be adverse when it rests upon the license or mere

neighborly accommodations." Eddy v. Demicholis, 100 Cal. App. 517, 280
Pac. 389 (1929).

But since the entire theory of the doctrine is that the true owner

having knowledge of the adverse claim has nevertheless acquiesced to
the said use, notice to the true owner is thus made essential. This notice
can be either actual or implied as where the possession be "open and no

torious" by which the presumption arises that it is brought to the notice
of the owner by the notoriety of the possession. Hackett v. Webster, 97
Md. 404, 55 Atl. 480 (1903). If there be such a possession, the requisite
of notice is then satisfied, even if the true owner did not obtain the actual
notice. Thus "in view of the notorious possession of the land by the

plaintiff, it cannot be lawfully held that there was no substantive evidence
that the defendant converted this coal with a reckless disregard of the

plaintiff's (acquired) rights," (even though no actual notice was had of

the acquired adverse use). Central Coal Co. v. Penny, 173 Fed. 340 (C.
C. A. 8th, 1909). But if the owner did use reasonable diligence and yet
such adverse possession was not discovered, then this rule does not apply.
Kennedy v. Maness, 138 N. C. 35, 50 S. E. 450 (1905). But some states

provide by statute that written notice must be filed as to the adverse

possession of one who claims without color of title. Brasher v. Shelly Iron
Co. 144 Ala. 659, 40 So. 80 (1906). If the true owner has actual notice
of the adverse claim, then the possession need not be "open and notorious,"
as the requisite of notice is thus satisfied. Outcolt v. Ludlow, 23 N. J. L.

239 (1867).
The fact that the possession at the beginning was not adverse but

subject to the true owner, does not per se preclude the possession from

becoming adverse in the future. "It is true that in some of the cases and in

text books it is said that the original entry must be made in hostility to

the true owner, but the rule is subject to qualification." De St. Laurent
v. Gescheidt, 45 N. Y. Supp. 730 (1897). "A possession taken under the

true owner may be a disclaimer of his title, subsequently become adverse."
Jackson v. Brink, 5 Cow. 438 (N. Y. 1826) . Actual notice is not necessary
as long as the acts warrant a presumption that notice is brought to the
owner. Railroad Co. v. Houghton, 126 111. 233, 18 N. E. 301 (1888).

The requisite of possession is satisfied if it be under "claim of title"
that is, he holds possession as if he were the owner, regardless of good
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faith or "color of title"; the latter is not needed to perfect a claim

based on adverse possession. We may define "color or title" as the "sem

blance or appearance of title, but which in reality is not" 2 C. J. 169; it
is to be distinguished from "claim of title," which is mere possession as

if he were the owner, without any question of good faith or appearance
of right or semblance of title. The distinction is important as to the

amount of land covered by the claim; under "claim of title" only that

which is actually occupied passes under the adverse possession, while

under "color of title" the entire tract covered by the apparent title is

subject to the adverse claim. Crowder v. Doe, 162 Ala. 151, 50 So. 230

(1909). It is interesting to note that in the civil law countries a dis

tinction is made where the claim is in good faith and under "color of title"

(justo titulo) ; thus the Civil Code of Spain in Art. 1957 declares "Own

ership and other real rights shall prescribe by possession in good faith
and under just title (color of title) for ten years as between persons pres
ent and for twenty years as between absentees." While Art. 1959 quali
fies this by saying: "Ownership and other real rights in real property
shall also prescribe by the uninterrupted possession of the same for

thirty years, without necessity of title or good faith and without distinc
tion between present and absent persons."

In respect to the status animi, there is a curious exception, we

say exception, for though it is the numerical weight of authority, yet it
cannot be reasonably reconciled with the fundamental notions of the theory
of adverse possession. We refer to the doctrine expressed by Grube v.

Wells, 34 la. 148 (1871). Where a person fences in land believing it to
be his, though actually it is his neighbor's, and occupies it continually for
the statutory period, yet the majority of jurisdictions hold that title has
not passed, as his occupancy was not adverse to the true owner, for he
did not claim it as such, but merely believed that he had a right up to

the fence, as distinguished from a claim of right up to the fence. This
view puts a premium on conscious wrong-doing, to wit, on a malus animus,
a claim of right knowing it to be adverse to the true owner, and further

more, the entire decision turns on intent, on the mental attitude of the
claimant. As such it fosters perjury. As to logic, it is obviously incom
patible with the established principles, for if a person fences in part of
his neighbor's land, believing it to be his, though actually it is his neigh
bor's, he is at the most a "tenant at will" yet his act is that of owner, to
wit, one who claims a "fee," it is ex vi termini adverse to the title of
the true owner, which is sufficient to satisfy the requisite of "claim of
title," which is mere possession as if he were the owner, regardless of
any "color of title" or good faith. We may thus say that this is an ex

ception: embracing possession by a person who innocently occupies the
adjacent land of his neighbor by fencing it, but in ignorance of his usur

pation, though believing it to be his. In such case the possession is
deemed not adverse and, therefore, the title does not pass even though
held for the statutory period. P. L.

REAL PROPERTY�Annexations�Right of Removal.

The plaintiff furnished a heating system for a residence under a

title-retaining contract made directly with the owner of the premises.
The oil burner, boiler, tank, aquastat, etc., constituting the system, were
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so installed that they could easily be removed by the use of a wrench,
without damage to the realty. The title-retaining contract contained a

provision that if, upon the sale of the residence, the heating apparatus
should not be acceptable to the purchaser, plaintiff would remove the

equipment and return all money paid thereon. Subsequent to the in-
stalation of the system, the owner of the premises gave a first mortgage
of $8,000 on the property to the defendant. Before making the loan,
defendant, through a search of the title, ascertained that there were no

liens against the property. The mortgage was foreclosed by advertise
ment, and after the property had been bid in by the defendant, plaintiff
brought replevin proceedings to regain possession of the heating apparatus.
Held, heating system, upon annexation to the realty, became a fixture so far
as the subsequent mortgagee was concerned, notwithstanding any agree
ment to the contrary of which the subsequent mortgagee had neither
notice nor knowledge. Wood Hydraulic Hoist and Body Co. v. Norton et

al.,�Mich.�, 257 N. W. 836 (1934) .

It is well settled that chatties may be annexed to real estate and
still retain their character as personal property. Tifft et al v. Horton et

al., 53 N. Y. 377 (1873) ; Harris v. Scovel, 85 Mich. 32, 48 N. W. 173

(1891) ; E. A. Kinsey Co. v. Heckermann, 224 Fed. 308 (C. C. A. 6th,
1915). Where parties agree by contract that a chattel shall, nothwith-
standing its annexation to the freehold, retain the character and inci
dents of personal property, as between themselves such chattels shall be
treated as personalty, although but for such agreement the same would,
by reason of its extrinsic physical characteristics after its annexation to
the soil, be regarded as a part of the freehold. Lewis v. E. F. Schlichter
Co., 137 Md. 217, 112 Atl. 282 (1920). A fence may be prevented from

becoming realty by agreement of the parties. Hines v. Ament, 43 Mo.
298 (1869). And the same is true of a temporary track built by railroad
contractors which they allow the railroad company to use until called for.

Fifield v. Maine Central R. Co., 62 Me. 80 (1873). Such machinery may
be sold on execution of personalty. Freeman v. Leonard, 99 N. C. 274, 6

S. E. 259 (1888).
By the weight of authority the intention manifested by the conditional

sale agreement to retain title in the vendor and to preserve the character
of the article as personalty after annexation to the real property pre
vails against the prior mortgagee of the realty, so that it can be removed

by the seller for the vendee's failure to perform the contract, unjess its

severance will so injure the freehold as substantially to diminish the cred
itor's original security. The reason is that, as the mortgagee is merely
security, the mortgagee has advanced nothing in reliance on the value of

the subsequently annexed chattels, and he should not be permitted to ac

quire them as a part of his security, contrary to the intention of the

party making the annexation and to the injury of the seller. Industrial
Bank of Richmond v. Holland Furnace Co., 109 W. Va. 176, 153 S. E.

309 (1930) ; Holt v. Hanley, 232 U. S. 637 (1913) ; Peoples Savings and
Trust Co. v. Sheboygan Machine Co., 221 Wis. 449, 249 N. W. 527 (1933) ;

North Shore Co. v. Broman, 188 Minn. 433, 247 N. W. 505 (1933). A

mortgagee of office building was held not entitled to foreclosure against
the right of a conditional seller of a sprinkler system installed subsequent
to the mortgage under a contract with mortgagor providing that the sys-
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tem should remain a removable fixture belonging to the seller until paid
for. Standard Motor Finance Co. v. Central Farmers Trust Co.�Fla,� ,

157 So. 520 (1934). A landowner's agreement that the article purchased
is to remain personalty though affixed to the realty is valid as against the

prior mortgagee of the landowner except where removal of the article

would materially damage the structure or impair the security of the

mortgage. Grinnel Co. v. Farmers H. F. Assn. of Mo.,�Mo.�,74 S. W.

(2d) 1097 (1934). But see Central Lithograph Co. v. Eatmor Chocolate

Co., 316 Pa. 300, 175 Atl. 697 (1934). Where the machinery installed

by the conditional seller in a chocolate factory for candy manufacturing
purposes constituted the major portion of the candy department and was

used in the manufacture of about half of the total output, and the ma

chinery and equipment so installed were indispensable to operations as

thereafter conducted, such machinery and equipment was held to be sub

ject to the prior mortgage lien on the plant, where the mortgage holder

had not assented to the reservation of title by the seller, though machines

could be removed without material injury to the operating plant.
A more difficult question arises when the interest of third persons is

involved. When the rights of such persons, without notice, relying on the

apparent character of the articles annexed, are adversely affected thereby,
the intention of the parties as inferred from the nature of the articles

affixed, the structure and mode of annexation, and the apparent purpose
or use for which the annexation has been made, is held to control over

an intention expressed in a secret contract of conditional sale, Evanston
First Nat. Bank v. Waynesboro Bank, 262 Fed. 754 (C. C. A. 8th, 1919) ;

Simpson Brick-Press Co. v. Wormley, 166 111. 383, 46 N. E. 976 (1896) ;
Tibbets v. Home, 65 N. H. 242, 23 Atl. 145 (1889) ; Gough v. Wood, 1

Q. B. 713 (1894). To the same general effect is the case of Geer C. v.

Wolcott, 124 Neb. 306, 246 N. W. 456 (1933), in which it was held that
trade fixtures permanently affixed to the realty became a part thereof
and subject to the liens of those who had furnished material and labor
for the housing and installation of the same, unaffected by such condi
tional sales contract. However, unless otherwise controlled by statute,
the courts generally have sought to uphold the manifest intention as it

appears from the contract and permit removal when the rights of third

persons are not adversely affected thereby. J. S. N.

TAXATION�Federal Estate Tax�Property Transferred by Power of
Appointment.

The decedent in her will exercised a power of appointment, created by
her father, in favor of her two sisters. Under the terms of the father's
will the property passing under the power of appointment would pass to
the sisters even if the decedent had failed to exercise the power. The sis
ters, therefore, expressed their election in writing to take under the will
of their father, and disclaimed any interest under the will of the decedent.
The Federal Government attempted to levy an estate tax on the property
passing to the sisters under Section 302 of the Revenue Act of 1926 [44
Stat. 71 (1926), 26 U. S. C. A. � 1094 (1934)], which includes as

part of the gross estate all property passing under a general power of ap
pointment exercised by the decedent. The Circuit Court of Appeals, re-
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versing the decision of the Commissioner and Board of Tax Appeals, held
that the property could not be included in the gross estate of the decedent
for tax purposes, and this was affirmed. Held, that property passing by
general power of appointment, but which was appointed to the same per
sons who were entitled to take the property under the will of the donor of
the power, is not required to be included in the decedent's gross estate,
where the appointees elect to take under the will of the donor. Helvering
v. Grinnell, 293 U. S.� (1935).

At common law and in the absence of a statute specifically taxing it,
the transfer of property by the donee under a power of appointment was
not taxable. 4 Kent. Comm. (1873) 338; 2 Sugden, Powers (8th ed.

1861) 111; Comm. v. Williams, 13 Pa. 29 (1850). This was held so be
cause of the theory of descent applied to the transfer of property under a

power of appointment under the common law.
"The nature of estates passing under power of appointment is well

settled." An estate (says Chancellor Kent, 4 Kent's Comm. 338) created

by the execution of a power, takes effect in the same manner as if it had
been created by the deed which raised the power. The party who takes
under the execution of a power takes under the authority and under the

grantor of the power, whether it relates to real or personal property, in
like manner as if the power and the instrument creating the power had
been incorporated in one instrument. In re Stewart, 131 N. Y. 274, 30
N. E. 184 (1892) ; Acc. In re Harbeck, 161 N. Y. 211, 55 N. E. 850 (1900) ;
In re Higgins Estate, 194 Iowa 369, 189 N. W. 752 (1922).

Therefore, this theory that the appointee took by virtue of the origi
nal grant precluded exaction of an inheritance tax under a statute en

acted after the death of the donor of the power. Emmons v. Shaw, 171
Mass. 410, 50 N. E. 1 33 (1898) ; State v. United States Trust Co., 99 Kan.
841, 163 Pac. 156 (1917) ; Fidelity Trust Co. v. McClain, 113 Fed. 152

(E. D. Pa. 1902) aff'd. 122 Fed. 1020 (C. C. A. 3rd, 1903).
As a result of the courts' adherence to the common law doctrine of

descent of property passing under power of appointment, the legislatures
found it necessary to amend their Inheritance Tax laws. New York was

the first to take the lead and shortly after the decision in In re Stewart,
supra, a statute was passed which specifically taxed property passing from
the donee of the power. N. Y. tax law (1897) � 220 (5). Under those

statutes, it is the exercise of the power of appointment and not the crea

tion of that power which effects the transfer. Matter of Dows, 167 N. Y.

227, 60 N. E. 439 (1901) ; Minot v. Treasurer, 207 Mass. 593, 93 N. E. 973

(1911) ; State v. Probate Court of Ramsey County, 124 Minn. 508, 145 N.
W. 390 (1915).

In Helvering v. Grinnell, supra, the provisions of the 1926 Act under
which the tax was sought to be imposed is similar to the statutes of New

York, Massachusetts, and other jurisdictions. Therefore, the question be
fore the Court for decision was whether the property passed to the ap

pointees under the power of appointment exercised by the decedent or

whether the appointees took directly under the will of their father, which
took effect in 1876 and therefore was outside the taxing power of the 1926
Act. In rendering their opinion the Court relied entirely on the case of
Matter of Lansing, 182 N. Y. 238, 74 N. E. 882 (1905), in which the facts
were identical with the case at bar. In both cases there was sufficient
evidence to satisfy the courts that the appointees of the property had
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elected to take under the will of the donor of the power, and had dis

claimed any title from the exercise of the power of appointment. The

Supreme Court adopted the conclusion of the New York court that since

the appointee took nothing under the power of appointment, the property
received was not taxable as passing in that manner.

As a result of the decision in the principal case the conflict of deci

sions in the Circuit Courts of Appeal between Wear v. Commissioner, 65

F. (2d) 665 (C. C. A. 3rd, 1933) ; Lee v. Commissioner; 57 F. (2d) 339

(App. D. C. 1932), and Grinnell v. Helvering, 70 F. (2d) 705 (C. C. A.

2d, 1934), is put at rest, as the two former cases had held that the prop

erty should be included in the gross estate of the decedent under circum

stances similar to those in the Grinnell case, supra.
W. L. M.

TROVER�Title to Chattel Sold by Agent Acting Outside Scope of the

Agency.

The plaintiff brought an action of trover for the conversion of a

second-hand automobile which he had delivered to a dealer for sale by
the latter as his agent. No title passed to the agent by this delivery, and
upon a sale the payment, less charges, was to be remitted to the plaintiff.
The defendant bought the car from the agent and paid for it by credit

ing the price thereof on a note which evidenced a debt owed to him by the

agent. The vendee believed that the car belonged to the agent, but knew
that the latter sold cars for others as well as on his own account. It was
shown by the evidence that slight inquiry would have disclosed the plain
tiff's ownership. Held, a third person who buys an automobile from
an agent who acts outside the agency in making the sale acquires no

title or right of possession, and is equally liable with such agent for con

version, unless the conduct of the owner (principal) precludes him from

denying the agent's authority, since mere possession gives third persons
no right to assume the possessor's ownership or power to sell as against
the true owner. Reed v. Linscott,�N. H.�, 175 Atl. 240 (1934).

It was a maxim of the common law and of the civil law that no man

can transfer a better title than he himself has. Ventress v. Smith, 10 Pet.
161 (1836) ; Stillman v. Hurd, 10 Tex. 109 (1853) ; Alexander v. Swack-
hamer, 105 Ind. 81, 4 N. E. 433 (1886) ; Lett v. Eastern Moline Plow Co..
46 Ind. App. 56, 91 N. E. 978 (1910) ; Biossat v. Trainor, 225 111. App.
271 (1922). And it is also a general rule that no man can be divested of
his property without his own consent or by operation of law, and even

an innocent purchaser under a defective title cannot hold the property
against the true owner. Heacock v. Walker, 1 Tyler 338 (Vt. 1802) ;
Fawcett v. Osborn, 32 111. 411, 83 Am. Dec. 278 (1863) ; Dodd v. Arnold,
28 Tex. 98 (1866) ; Dean v. Yates, 22 Ohio St. 388 (1872) ; Miller Piano
Co. v. Parker, 155 Pa. 208, 26 Atl. 303 (1893) ; Biossat v. Trainor, Supra.

This mere possession of personal property by an agent does not con

fer on him ostensible authority to sell, without some act on the part of
the principal, and a sale under such 'Circumstances does not confer title
against the principal even though the buyer is a bona fide purchaser.
Parsons v. Webb, 8 Greenl. 38, 22 Am. Dec. 220 (Me. 1831) ; Johnson v.

Frisbie, 29 Md. 76, 96 Am. Dec. 508 (1868) ; Romeo v. Martucci, 72 Conn.
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504, 45 Atl. 1 (1900) ; Ullman v. Biddle Bros., 53 W. Va. 415, 44 S. E.

280 (1903). Naked possession then is not such evidence of ownership by
itself as to justify one in buying without further inquiry. Oliver Ditson

Co. v. Bates, 181 Mass. 455, 63 N. E. 908 (1902) ; Reitz v. Martin, 12 Ind.

306, 74 Am. Dec. 215 (1859) ; Levi v. Booth, 58 Md. 305, 42 Am. Rep. 332

(1882).
If the possessor, as the owner's agent, has authority to sell, the

authority is to sell in the owner's behalf and not as the agent's personal
affair. The authority to sell does not give the agent power to treat the

property as his own, and without circumstances of estoppel no appearance
of authority beyond the actual authority is given when property is de

livered to an agent for sale. Holton v. Smith, 7 N. H. 446 (1835) ;
Stillman v. Hurd, supra; Hyde v. Noble, 13 N. H. 494, 38 Am. Dec. 508

(1843) ; Turnbow v. Beckstead, 25 Utah 468, 71 Pac. 1062 (1903).
In the case of Levi v. Booth, supra, the plaintiff, who the owner of

a valuable diamond ring, placed it in the hands of one De Wolff, who
was a dealer in jewelry, and known to be such by the plaintiff. The

latter had no shop or established place of business. The plaintiff placed
the ring in his possession for the purpose of obtaining a match for it, or,

failing in that, to get an offer for it. De Wolff had sold jewelry to the
defendants on various occasions, and after securing possession of the

plaintiff's ring, under the above circumstances, he sold it to the defend

ants. In an action of trover, the plaintiff was permitted to recover, the
court observing that "bare possession of goods by one, though he may

happen to be a dealer in that class of goods, does not clothe him with

power to dispose of the goods as though he were owner, or as having
authority as agent to sell or pledge the goods, to the preclusion of the

right of the real owner. If he sells as owner, there must be some other

indicia of property than mere possession. There must * * * be some

act or contract on the part of the real owner whereby the party selling
is clothed with the apparent ownership, or authority to sell, and which
the real owner will not be heard to deny or question, to the prejudice
of an innocent third party dealing on the faith of such appearance."

Then, it can be said that, if the real owner of personal property has

so acted as to clothe another with apparent authority to sell, he will be

precluded from denying, as against those who may have acted in good
faith on that apparent authority and acquired the property for a. consid
eration, that he has given such authority. Pickering v. Busk, 15 East. 38,
104 Eng. Re. 758 (1812) ; Carter v. Rowley, 59 Gal. App. 486, 211 Pac. 267

(1922). In order, however to give rise to an estoppel, it is essential that
the party relying in good faith upon the agent's conduct shall have suffered

damage. Hopper v. Callahan, 78 Md. 529 (1894) ; Nixon v. Brown, 57

N. H. 34 (1876) ; Biossat v. Trainor, supra; Levi v. Booth, supra. Some

thing more than mere possession and control, however, must be shown.
Kiewel v. Tanner, 105 Minn. 50, 117 N. W. 231 (1908). It will be found
that wherever a stranger has been protected, the owner has done some

thing more than leave his chattels in the possession of another. Pickering
v. Busk, supra; Carter v. Rowley, supra; Mancinia v. Setaro, 69 Cal.

App. 748, 232 Pac. 495 (1925) ; Nixon v. Brown, supra.
It seems that the defendant in the principle case relied upon the
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doctrine enunciated in the early case of Pickering v. Busk, supra, the

leading English authority, to the effect that where an owner places his

personal property in the possession of another who conducts a business

whereby he sells goods of a like nature on his own account, as well as

for others, the principal has thereby clothed the agent with such indicia

of ownership sufficient to pass title to a third person, who from the

nature of the business of the agent has assumed that such agent is the
owner. In that case, however, the principal had allowed the agent, Swal
low, to carry the goods on the books of the agent in Swallow's own name.

In Nixon v. Brown, supra, it was held that the owner was estopped
by his actions from denying the authority of the agent to sell to the
third party. The reason for this decision is equally clear. The plaintiff
had employed an agent to buy a horse, giving him the money for that

purpose. The agent did so, but took the bill of sale in his own name.

Later the agent informed the plaintiff of what he had done, but the latter

permitted him to retain possession of both the horse and the bill of sale.
Thereafter the agent, representing that he was the owner of the horse,
and exhibiting the bill of sale in his own name as proof, sold the horse
to the defendant for cash and then absconded.

The defense suggested in our case, then, is only available when the
principal is wholly undisclosed, and where it could not have been dis
covered with reasonable inquiry that the agent did not have the authority
to make a sale in the manner made to a purchaser for value. Cooke v.

Eshelby, 12 App. Cas. 271 (1887). This is further brought out by the
case of Miller v. Lea, 35 Md. 396 (1872), wherein it was stated: "The
buyer must be cautious, and not act regardless of the rights of the prin
cipal, though undisclosed, if he has any reasonable grounds to believe that
the party with whom he deals is but an agent. Hence, if the character
of the seller is equivocal, if he ds known to be in the habit of selling
sometimes as principal and sometimes as agent, a purchaser who buys
with a view of * * * availing himself of a set-off is bound to inquire
in what character he acts in the particular transaction; and if the buyer
chooses to make no inquiry, and it should turn out that he has bought
of an undisclosed principal, he will be denied the benefit of this set-off."

"The apparent scope of an agent's authority is that authority which
a reasonable prudent man, induced by the principal's acts and conduct, in
the exercise of reasonable diligence and sound discretion, under similar
circumstances with the party dealing with the agent, and with like knowl

edge, would naturally suppose the agent to have." 1 Cl. & Sky., Agency,
(1905) � 208. This quotation is cited with approval in the case of Atto
v. Saunders, 77 N. H. 527, 529, 93 Atl. 1037 (1915).

The third party must exercise reasonable diligence not to be misled
by the appearances. He may not take matters for granted unless it is
reasonable to do so. In other words, he is called upon to make such

inquiry as the ordinary man in his place would make to ascertain if the

appearances have reality behind them. If such inquiry would have re

sulted in disclosure, he does not have the benefit of the estoppel. Atto v.

Saunders; Cooke v. Eshelby; Miller v.' Lea, all supra.
Therefore, where the character of the agent's business is such that

it is known that he may or may not have authority to give a good title,
a person dealing with him must use ordinary prudence and reasonable
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diligence. Simmons Motor Co. v. Dudley, 196 111. App. 329 (1915) ; Cooke
v. Eshelby, supra.

In cases involving sales to innocent purchasers by persons to whom
the possession of property involved has been given by the owner, the
innocent purchaser may, or may not, be protected, and careful considera
tion must be given to all the facts of each case, the usages of trade be
ing circumstances of great importance as well as the conduct of all parties
concerned. Biossat v. Trainor; Levi v. Booth Cooke v. Eshelby, all supra.

R. McM.

WILLS�Time for Probate�Forfeiture of Devise.

A bill for partition by the plaintiff, as heir of the testatrix, against
the defendant, as sole devisee under her will. The testatrix, who was the
wife of the defendant, died December 28, 1925, leaving a will in the possess-
sion of the defendant, in which she named him sole devisee of the property
in question. The defendant made no effort to probate the will until De
cember 5, 1931, almost six years later. The will was admitted to pro
bate November 9, 1932. In this action the plaintiff, as heir, contended
the defendant could take nothing under the will, and that he was pre
cluded by a statute providing that no lands shall pass under a will to

any devisee, who for three years knows of the existence of the will, and
has power to control it, unless, within that time, he causes it to be offered
for, or admitted to probate. Held, the statute controls, and the defendant
is barred as a devisee under the will by his failure to offer it for probate
within three years. Lawson v. Thomas, 193 N. E. 655 (Ohio 1934).

At common law no definite time is prescribed within which a will
is to be proved after the death of the testator, and the right to prove
a will is not barred by the lapse of time, however great. In re Brandon's

Estate, 164 Wis. 387, 160 N. W. 177 (1916). Thus, in In Re Duffy's
Will, 111 N. Y. Supp. 494 (1908), the court said: "There is no rule of
law and no statute in this state which prevents the probate of a will,
no matter how great the lapse of time from the death of the testator,"
and admitted a will to probate thirty years after the death of the testator.
In North Carolina, the court admitted a will to probate fifty years after
the death of the testator, Steadman v. Steadman, 143 N. C. 345, 55 S. E.
784 (1906) ; and in Massachusetts a will was admitted to probate sixty-
three years after the death of the testator, Haddock v. Boston, etc. R.

Co., 146 Mass. 155, 15 N. E. 495 (1888).
The apparent confusion which might result from admitting wills to

probate after so long a time has given rise to statutes limiting the time
for probate in some jurisdictions, and in commenting on such a statute
in Townsend v. Townsend, 4 Cold. 70, 81 (Tenn. 1867) the court said:
"The object of (the statute) seems to have been the quiet and repose
of society, and to prevent, after the lapse of twenty years, the grant of
administration, when, it might reasonably be supposed, the whole estate
had passed into other hands, the parties who originally took possession
of it, dead, the papers lost, and important facts necessary to a just
settlement of the estate faded from the memory of the witnesses." A

Kentucky statute limits the time for probate to ten years. Allen v. Fro-
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man, 96 Ky. 313, 28 S. W. 497 (1894) ; Reid v. Benge, 112 Ky. 810, 66

S. W. 997 (1902).
In Ricks v. Wilson, 154 N. C. 282, 70 S. E. 476 (1911) it was held

that statutes of limitation do not apply to mere taking of probate of a

will, and in Everitt v. Everitt, 41 Barb. 385 (N. Y. 1864) the New York

court held that the statute of limitations did not apply to probate of wills,
and admitted a will twenty-two years after the testator's death. Gen

erally the statutes do not place an absolute time limit within which the

will must be probated, but limit the time within which it must be pro

bated for certain purposes; �hus under the New York statute where the

time for probate of a will is unlimited, In Re Duffy's Will, supra, a de

vise does not affect the title of a bona fide purchaser from the heirs of the

testator unless the will is admitted to probate or is duly established for

that purpose within four years after the testator's death. Fox v. Fee, 167

N. Y. 44, 60 N. E. 281 (1901). A similar statute exists in North Carolina,
providing, "that the probate and registration of any last will and testament
shall not affect the rights of innocent purchasers for value from the heirs
at law of the testator when such purchase is made more than two years
after the death of the testator, unless the said last will and testament
has been fraudulently withheld from probate." N. C. Code Ann (Michie,
1927) � 4163; Barnhardt v. Morrison, 178 N. C. 563, 101 S. E. 218 (1919).
Prior to this statute when a will -was probated and recorded without regard
to time, the will became effective from the death of the testator, passing
the title from that date, and avoiding all dispositions or conveyances by
the heirs contrary to the provisions of the will, unless those claiming
against the will were protected by the" statute of limitations or some

recognized equitable doctrine. Cooley v. Lee, 170 N. C. 18, 86 S. E. 720

(1915).
The Ohio statute under which the main case at bar was decided, and

the Kansas statute are almost identical, Barron v. McCann, 25 Ohio App.
520, 159 N. E. 104 (1927), in which the court said so far as they could
ascertain Kansas was the only other state in which a like statute was to be
found. Under the Kansas statute, in Allen v. Allen, 28 Kan. 18 (1882),
and in Chandler v. Richardson, 65 Kan. 152, 69 Pac. 168 (1902), the
court held that the property involved in those two cases passed by the
will because the devisee did not in fact withhold the will from probate.
In Moore v. Samuelson, 107 Kan. 744, 193 Pac. 369 (1920), the court
found that a will was not offered for probate until three years, three
months and eighteen days after the testator's death, and that during that
time it was under the power and control of his wife, and held that in
view of the statute the wife could not acquire any interest in her hus
band's property under the will.

Although the statute precludes a devisee, who, having control of the
will, fails to offer it for probate within three years, this will not prevent
probate of the will for the benefit of others, Wohlfort v. Wohlfort, 123
Kan. 142, 254 Pac. 334 (1927), in which the court said: "When that time
passes and the delinquent devisee has not offered (the will) for probate.
it becomes dead as to her, but of course it would not be invalid as to
other devisees who had not joined in the suppression of the will." Thus,
in In re Witt's Will, 120 Kan. 200, 243 Pac. 296 (1926) a will was ad-
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mitted to probate although sixteen years had passed since the death of
the testator.

The statute in Texas provides that no will shall be probated after

four years from the death of the testator unless the applicant was not

in default in failing to present it for probate. St. Mary's Orphan Asylum
of Texas v. Masterson, 57 Tex. Civ. App. 646, 122 S. W. 587 (1909).
Under that statute, in Armstrong v. Carter, 291 S. W. 626 (Tex. Civ. App.
1927), the court said: "The tendency of our courts has been from its
earliest decisions to permit wills to be filed after the four-year period,
where there is any evidence of a probative force which would excuse the
failure to offer the will sooner." So in Long f . Todd, 252 S. W. 327 (Tex.
Civ. App. 1923) where a wife's will, leaving part of her property to a

church was destroyed by her husband after her death, it was held that
the will was entitled to probate on the part of the church, although the
wife died more than four years before. In Ochoa v. Miller, 59 Texas 460

(1883), where the will was not under the control of the applicant, nor

in its proper place of deposit, but was in the possession of the opposite
party, it was held that it might be admitted to probate after the expira
tion of four years from the testator's death, but no letters could issue.
In a similar case, Ryan v. Ry. Co., 64 Tex. 239 (1885) application for

probate was made ten years after the death of the testator. The will
not being under the control of the applicant, it was held that the applicant
was entitled to have the will probated as a muniment of title.

In Armstrong v. Carter, supra, where the will of the mother remained
in control of the father, the children were held not in default in failing
to file the will within four years after the mother's death.

In Michigan a statute provides that if the legatee, having knowlege
of the will fails to secure its probate within a reasonable time after he

knows of the testator's death, he will thereby debar himself from taking
thereunder, Foote v. Foote, 61 Mich. 181, 28 N. W. 90 (1886) ; in which
fourteen years was held an unreasonable time under this statute. No
statute exists limiting the time for probate of a will in Mississippi, but
in Belt v. Adams, 124 Miss. 194, 87 So. 666 (1921) the court said there

might be elements of estoppel which would preclude establishment of the

will, without deciding that point. In California, in the case of Re Estate

of William Walker, 160 Cal. 547, 117 Pac. 510 (1911), the court held that

the distribution of an estate as intestate property will not prevent a pro
bate of a subsequently discovered will as a basis for establishing the right
of the legatees against those into whose possession the property has gone.
In Wisconsin, in In re Brandon's Estate, supra, the Supreme Court of

Wisconsin, citing Hanley v. Kraftczyk, 119 Wis. 352, 96 N. W. 820 (1903),
said the delay in admitting a will to probate is immaterial, and that it

might be admitted at any time after the death of the testator. The will
in that case was admitted twenty-one years after the death of the testator.

In Arkansas, in Cole v. Shelton, 169 Ark. 695, 276 S. W. 993 (1925),
it was held that a five-year delay in probating a will did not render its

provision void. In Dudgeon v. Dudgeon, 119 Ark. 128, 177 S. W. 402

(1915), the court held that a delay of ten years in probating a last will
with full knowledge of the facts did not defeat the right to probate, but
that it was a circumstance to be considered in determining the court's
action. But in Allnutt v. Wood, 176 Ark. 537, 3 S. W. (2d) 298 (1928)
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where the proponent of a lost will delayed fourteen years, during which

time a life tenant in possession, and one of the subscribing witnesses

died, it was held that the proponent was barred by laches. Likewise, in
Oklahoma, in Hayes v. Simmons, 136 Okl. 206, 277 Pac. 213 (1929) a de

lay of fifteen years in presenting a will for probate after probate of an

other instrument was held to constitute laches where the petitioners, or

those under whom they claimed, had knowledge of the alleged will. In

Tennessee, in Alsobrook v. Orr, 130 Tenn. 120, 169 S. W. 1165 (1914) the

court said no statute exists in Tennessee limiting the time in which a will

may be probated. The will in that case was set up after twenty years'
delay, and the court said, concerning laches: "The defendants have not

been at all prejudiced by the complainant's delay herein. The position
of the parties has not been altered, and, under the rule prevailing in this

state, this is not a case in which to apply the doctrine of laches." Quot
ing Parker v. Bethel Hotel Co., 96 Tenn. 252, 286, 34 S. W. 209, 217 (1896) ,

the court said: "Where the situation of the parties has not been altered,
and one has not been put in a worse condition by the delay of the other,
the defense of laches does not generally apply." In Washington, in In

re Robinson's Estate, 149 Wash. 307, 270 Pac. 1020 (1928) a lapse of one

year from the appointment of an administrator before institution of pro
ceedings to establish a lost will was held not to prevent probate. In

Maryland, in Perrin v. Praeger, 154 Md. 541, 140 Atl. 850 (1928), the
court said the law required a prompt settlement of estates of decedents,
and in the District of Columbia, in McGowan v. Elroy, 28 App. D. C.
188 (1906), the court said in construing the District of Columbia statutes,
that while the statutes in force in the District regulating the probate of
wills provide no time within which probate shall be applied for, yet they
contemplate that this shall be speedily done.

Additional cases supporting the common law rule are: Vance v.

Crawford, 4 Ga. 445 (1848) ; Rebhan v. Mueller, 114 111. 343, 2 N. E. 75

(1885) : In re Well's Will, 15 Ky. 273 (1824) ; Shumway v. Holbrook, 18
Mass. 114 (1822) ; Fatheree v. Lawrence, 33 Miss. 585 (1857) ; Transue v.

Brown, 31 Pa. 92 (1857).
O. E. D.
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BOOK REVIEWS

HARVARD LEGAL ESSAYS written in honor of Joseph Henry Beale
and Samuel Williston. Harvard University Press, Cambridge, 1934.

Pp. xviii, 553.

This book is full of good articles by good men: but its sig
nificance to the present "reviewer" lies in its occasion rather
than its content. Thirty years ago he first met the nimble and
staccato Beale and the smiling and urbane Williston�both mas

ters of the law and both masterly leaders of young men into the
law. The profession rejoices that their manifold activities
have not yet abated, but their birth date is 1861, their years at
the Harvard Law School are plus forty, and now has come the
time when a Festschrift for them is in order.

Only when a book like this sets out a man's bibliography
can one see how little loafing there is in the professional life
when it is lived in the grand manner. Mr. Beale's list runs to
ten pages and ranges over all the "subjects" of the law. Mr.
Williston's shows less spread, but in his fleet of brain craft
rides a lordly four decker on contracts. Both men have had
hands in "Restatements" fathered by the American Law Insti
tute and Mr. Beale's labors in this respect have kept him from
the treatise on the Conflict of Laws which he laid out on such

spacious lines in 1916. It is pleasant to read in the sketch of
his life that he is now back at work on the "comprehensive
treatise." No "restatement" can compensate for it and the
writer for one hopes it, too, will be a four-decker.

Following photographs of Mr. Beale and Mr. Williston are

sixteen essays by members of the Harvard Law School faculty.
Mr. Chafee writes of the original Beale in New England who
in his day enriched the legal profession by providing it with

litigation long drawn out. Mr. Dodd's essay on "Statutory
Regulation of Business Corporations in Massachusetts" recalls
Mr. Williston's article on the history of such corporations in

(1888) 2 Harv. L. Rev. 105. Mr. James gives a list of legal
treatises printed in America prior to 1800 which reminds us

of Mr. Beale's similar labors on "The Bibliography of Early
English Law Books" and his present interest in American legal
history. Mr. Maguire's sketch on Taxation reminds us of Mr.
Beale's pioneering in the subject as part of the law school cur
riculum. Other essays are in alphabetical order, Professor

Campbell's "Protection against Indirect Attack," "The Law
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Applicable by the Permanent Court of International Justice"

by Manley 0. Hudson, "Statutes and the Sources of Law" by
James McCauley Landis, "Some Pictures come to Court" by
Sayre Macneil, "Federal Constitutional Limitations upon Pre

sumptions Created by State Legislation," by Edmund M. Mor

gan, Dean Pound's "Twentieth-Century Ideas as to the End of

Law," "Sovereignty, Democracy, and the Rights of Minorities"

by Joseph Redlich, "The Present Significance of 'Mens Rea' in
the Criminal Law," by Francis Bowes Sayre, "Protective
Trusts" by Austin W. Scott, "Speculations as to 'Respondeat
Superior,' " by Warren A. Seavey, "Unilateral Mistake and Un

just Enrichment as a Ground for the Avoidance of Legal Trans
actions" by James Bradley Thayer, and "Trespass to Air

Space" by Edward S. Thurston.
G. H. Robinson.*

LORD READING AND HIS CASES�The Study of a Great Career�by
Derek Walker-Smith. The Macmillan Co., New York, 1934. Pp. 400.

It has been said that "every country has the Jew that it de
serves" : gauged by this standard, both England and the United
States stand high�if the United States could show an Oscar

Strauss, England could a Rufus Isaacs, both proud of their race,
both a brother to all men.

The present work is a study of the life of the London Jew
of a good family, from the time of his leaving a Jewish prepara
tory school for a school in Brussels�incidentally with his
brother celebrating the occasion by throwing all the furniture
out of the London school window�then to the University Col
lege School in London, then being withdrawn to study languages
at Hanover and on his return to England, going to sea as a

cabin boy with a harsh and tyrannical captain. Tiring of this
life, he was sent to Magdeburg to look after the family busi
ness, fruit-broking. After a time, he returned to England and
became a stockbroker when he met disaster, becoming an ap
parent failure at twenty-four. Then, abandoning a project of
emigrating to the United States, he went to the English Bar at
the urgent request of his mother (of his devotion to his mother
I, moi qui parle, have more than been a witness) .

His career at the Bar was almost from the first a succession
of triumphs�and that not by accident�his intensity and ver-

* Professor of Law, Cornell University Law School.
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satility of application were paralleled by his self-discipline,
calmness and clarity of judgment. He did not quarrel with the
Bench but dexterously adopted the language of the Judge and
adapted it to his own argument. Deadly in cross-examination,
he never bullied the witness�that practice has in English and
Canadian Courts no place in great advocacy though not infre
quently, inferior counsel try to mask their inadequacy by blus
ter and discourtesy which rarely impress a jury and never de
ceive the Bench. After a successful career as an Utter Bar

rister, a Junior for eleven years, in 1898 he "took silk," i.e. be
came a Queen's Counsel, in England (but not in Canada) a less
exacting status, the Q. C. (now K. C.) having the assistance of
one or more Juniors, who have studied, "got up" the case for
him. As a Leader, he was as successful as he had been as a

Junior.
A Liberal and Free Trader, he entered the field of politics

as a candidate in North Kensington at the General Election,
the "Khaki Election" of 1900, but failed. He was, however,
elected in 1904 for Reading at a by-election. This constituency
he continued to represent in the House of Commons until he
went to the Bench. The Tory Government resigning in 1905,
and the Liberals achieving a sweeping victory in the following
General Election of 1906, Isaacs took an active part�though a

"Private Member," in promoting the Trades Union Bill for pro
tecting the funds of the Trades Union from liability to pay
damages for unauthorized acts of members. In 1910 he became
Solicitor-General and was Knighted and in the same year, At

torney-General, being succeeded by his�and my�friend, Sir
John Simon. He took an active part in depriving the irrespon
sible House of Lords of its vetoing power, and in the investi
gation into the appalling Titanic disaster of 1912�it will be
remembered that it was on a Senatorial Commission of Inquiry
into this disaster that a certain well-known politician asked

whether, when the crash came, steps were taken to get the pas
sengers into the watertight compartments.

As Lord Chief Justice, he presided at the trial of the unfor
tunate Sir Roger Casement, the distinguished Irish gentleman
who from love for Ireland became technically guilty of treason
to his King. (As Charles Fox says, "to be a rebel is no certain
mark of disgrace." All the champions of liberty have been
rebels�had George Washington and John Hancock failed they
would have been "rebels"�had Casement succeeded, he would
have been a hero of the Revolution) .
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In 1917, he was appointed Special Envoy to the United

States and he continued in the United States 'til the end of the

Great War: and in 1921, he left the Bench to become Viceroy
of India�but with this sphere of action, this book does not deal.

With his cases in the Law Courts as Junior, Leader, and

Judge the author deals in a most satisfactory way, so that they
are made clear to the non-professional reader, a delight to the

lawyer especially if he is a judge.
As a Junior, he was inter alia in Jockey Club cases in times

when the Turf personality was more powerful than a Trades

Union leader, but there were ugly rumors going around that
horses were being "pulled" and jockeys "squared"�just as in

Toronto last year and in Miami the year before.
As a "Silk," he had a wide experience, fraudulent bank

ruptcy, political libels, frail women and jealous husbands, strik
ing workmen, etc., with the culminating tragedy of Whittaker

Wright. As Attorney General he prosecuted the poisoner Sed-
dons who brought about his own conviction by insisting upon

giving evidence.
Through the pages flit the names of great statesmen, great

lawyers�Gladstone, Lloyd George, Marshall Hall, Asquith,
John Simon, Lord Carson and scores of others.

Not only is this book entertaining reading, but it gives a

vivid picture of the conduct of cases, civil and criminal, in the
Courts of England.

The mechanical get-up of the book leaves nothing to be de
sired�paper, type, binding are all impeccable, and the few
errata are not misleading.

William Renwick Riddell.*

THE BAR AND PUBLIC RELATIONS�by John S. Bradway. The
Bobbs-Merrill Company, Indianapolis, 1934. Pp. 362.

"The poor you have always with you." Therefore, lawyers
must provide a Legal Aid Society. Law being only one of the
interests the poor cannot provide for themselves, the Legal Aid
Society must call in the doctors, the psychiatrists, the social
service organizations, the clergy, so that together they may
work out the problems of the poor.

This appears to be the general idea underlying Mr. John S.
Bradway's book, The Bar and Public Relations. It is an inter
esting idea. Mr. Bradway is concerned that there are difficul-

* Justice of Appeal, Supreme Court of Ontario, Canada.



578 GEORGETOWN LAW JOURNAL

ties in the way, the main one being that lawyers, doctors and

the rest either are unaware of their responsibilities or have not

the disposition to live up to what "the man in the street," in
this instance a much more observant and better informed per
son than usual, expects of them.

Under whatever pressure it has been brought into existence,
it must be said that the Legal Aid Society is, in the main, an

effort made by and under the direction of lawyers, and largely
at the expense of lawyers, to give the poor something for which
they cannot afford to pay. That is to say, lawyers provide the
means of existence for other lawyers to devote their time to this
service. Mr. Bradway claims that the beneficiaries are not, in
this, recipients of favor, or of charity. They have rights.
Rights as members of society. To be sure they have. But so

ciety has its own form of organization, and what rights there
are in the individual run against the social mass, not against
groups that help to compose it. Interest is one thing, obliga
tion quite another. A cross section of society may contain
"rich man, poor man, beggarman, thief, doctor, lawyer, Indian
chief," and it may appeal to the lawyer to look after the poor

man, as the Legal Aid Society bears witness, but the fact that
he does so carries no implication that it is his special duty.

Possibly Mr. Bradway's expectation is that, as one thing
leads to another, once the first step is taken the next will follow
and the last come in its own good time. There can be no rea

sonable objection to that. But in tracing for us the probable
steps Mr. Bradway opens some vistas that are, to say the least,
unfamiliar. He sees in every law office where there are more

than two or three, one or more to whom the poor are to be re

ferred for service. In every law office there is to be a Legal
Aid assistant. So long as there are lawyers who have to give
much of their attention to rent, overhead, stenographic service,
and other commonplace items before their own living expenses

appear over the horizon, there will be a certain novelty implicit
in this arrangement. There are lawyers, even in the present
state of society, who are concerned with such problems.

However, such a development, within measure, is not im

possible. But when that concession to the lawyers' special ob
ligation to society has been met, then what? The Legal Aid
junior will discover that the poor client needs more than just
what the lawyer can give him. He may be ill, and need a doc-
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tor. He may be shiftless, and need help from somewhere to

keep his family going. He may need food and clothes and even

a habitation. Law is not much comfort to him unless he has

them. He may be a bit out of his mind, and the psychiatrist
should have something to say to his movements. Mr. Bradway
boldly advances the theory that if the poor man by chance

knocks first at the lawyer's door then the Legal Aid junior, who
has been specially, or even incidentally, trained in such prob
lems in law school, is in duty and in conscience bound to as

semble for the client's benefit all the other elements of relief.
If the first knock is at the doctor's door, then it is he who must
do the assembling. In either case, this is an obligation as

sumed toward the submerged stratum of society in return for

being allowed to enter a profession.
It is an awakening suggestion. We all do have them. Not

only those who are poor, for whom, usually, something is done
in keeping with the work for which the office is supposed to be

equipped, but those whose minds are out of control. Perhaps
there is something to be said for the argument that these should
be conducted rather farther than the other side of the door. So

far, however, the care for such unfortunates has not been al

lotted, even tentatively, to such young gentlemen out of law
school as may be the first to encounter the unfortunate or to

diagnose, accurately or otherwise, the existence of mental dis
order. Mr. Bradway wishes us to work toward that. His is
a proposition that will bear some preliminary study before be

ing put into full effect. The "man in the street," who seems

to demand it, is by no means so completely convinced of the per
fect trustworthinses of every member of the legal profession,
or to every doctor for that matter, as to place the weak-minded
at his disposal, even if they bear the label of poverty. Or even
if it is pleaded that by such activities the lawyer will insure to
himself that measure of approval that others gain for them
selves through desirable publicity, which is what, no doubt, Mr.
Bradway has in mind when he uses the title "The Bar�and
Public Relations." The well understood function of the "pub
lic relations counsel," many of whom do very well at it, is by
publicity, cleverly designed, to favorably influence the opinion
of the "man on the street" whom Mr. Bradway leans upon so

confidently in designing this new function for the lawyer. And
of course, when you raise the question of publicity as an adjunct
of the practice of the law, you do get into a highly controver-
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sial field. That, however, has no terrors for Mr. Bradway,
with his mind on the supervision of the poor for the preserva
tion of their rights.

Martin Conboy.*

THE TWILIGHT OF THE SUPREME COURT�by Edward S. Corwin,
The Yale University Press, New Haven, 1934. Pp. xxi, 184.

"Ye ought to be a professor," said Scattergood Baines, "for
these days the only folks that kin tell anybody anythin' is per-
fessors," 1 and the McCormick Professor of Jurisprudence at
Princeton not only entitles his book "The Twilight of the Su
preme Court of the United States" with the subtitle "A History
of Our Constitutional Theory," but the Professor actually seems

to believe that this greatest Court of all time has reached the

twilight zone of its existence. Whatever the professor may
think about it, this reviewer prefers to believe that an editorial
writer of the New York Times correctly expresses the view of
American lawyers and laymen in the statement that:

"The people's confidence in the Supreme Court as an institution
of our Government was too strong to be destroyed. It has visibly
grown with time. Throughout the court's checkered history thinking
Americans have, consciously or unconsciously, adopted ex-President
Madison's judgment that supremacy of Constitution and law, without
a supremacy in both 'exposition and execution of them, would be as

much a mockery as a scabbard put into the hands of a soldier without
a sword in it!' Theodore Roosevelt paid public tribute to the 'im
mense part played by the Supreme Court' in clarifying 'the great poli
cies through and by means of which the country has moved on to her

present position.' "2

Mr. Corwin seems to think that the Supreme Court of the
United States has somehow failed in refusing to check the

spending power of the Federal Government and entitles his dis
cussion of this phase of the matter "The Breakdown of Consti
tutional Limitations�the Spending Power." The fact of the
matter is that the Constitution did not place, and was not in
tended to place, any restraint on the power of the people
through their elected representatives in the Congress in appro

priating and spending the public money except such as the peo-

* United States Attorney, Southern District of New York, Member of
the Board of Regents, Georgetown University.
1 American Magazine, March, 1935, p. 64.
2 New York Times, Sunday, February 24, 1935, p. 8E.
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pie might exercise in the election of their representatives. I

think that I have proven this principle beyond successful con
tradiction in the January, 1935, issue of this journal.3 That

great Court was more informed as to its jurisdiction in refus

ing to hold unconstitutional an appropriation of public money
than the author of this book seems to be.

Preceding such discussion, in a chapter entitled "A Govern
ment of Laws and Not of Men in a Complex World," Mr. Cor
win says with respect to the delegation of legislative power
that "Congress is enabled to delegate its powers whenever it is

necessary and proper to do so in order to exercise them effect

ively. Extensive, therefore, as is the power which the New
Deal legislation delegates the President, it in this regard only
confirms the uncontradicted trend for years past of our consti
tutional law." The statement was written before the opinion
of the Supreme Court of the United States in the "hot oil" cases

but the Court there did not think that the delegation of legisla
tive power in that particular New Deal legislation was consti
tutional.4 That is to say, Mr. Corwin is in error in his state
ment that the net result of our constitutional law and theory
today enables "the President to receive and exercise delegated
legislative powers of indefinite range."

Mr. Corwin has stated, page 117, that:

"In brief, alternative principles of construction and alternative
lines of precedents constantly vest the Court with a freedom virtually
legislative in scope in choosing the values which it shall promote
through its reading of the Constitution."

and in the next preceding chapter entitled "The Property Right
versus Legislative Power in a Democracy," he has stated, page
86, that:

"The result is that the Court is able today to approach the ques
tion of factual justification from either one of two opposed angles,
according as it wishes to sustain a statute or to overturn it, and is
able to cite an ample array of precedents in justification of either
approach."

Also, in the first chapter�the book has but four�entitled
"Dual Federalism versus Nationalism, and the Industrial
Process," Mr. Corwin says that the Court developed two di-

3 Georgetown Law Journal, January, 1935, pp. 155-195.
4 Panama Refining Company and Amazon Petroleum Corporation v.

Ryan, 293 U. S. 388 (1934).
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vergent traditions regarding national power�one leaving the
maintenance of the Federal system and state rights largely con

tingent on the adaptability of national power to an undefined
and expanding future and the other erecting dual federalism
into a supreme constitutional value, the presence of which ought
forever to control constitutional interpretation and:

". . . having these two traditions at hand, the Court became en

abled in later decades, without too evident derogation from its judicial
role, to frame responses from either when confronted with questions
of national power."

That is to say, Mr. Gorwin seems to think that the Supreme
Court of the United States decides cases according to the pre
dilection of the justices thereof and then institutes a search for
prior cases to support such decisions and in his review5 of the
so-called gold bond cases6 he says that judicial review as exer

cised by the Supreme Court is in process of evolution and that:

"It is changing from a negative and obstructive agency into an

emollient, rationalizing and harmonizing agency.
"A whole system of constitutional law has got to be worked out,

involving a restatement of the relations of national power to State
power and of private rights to public power, from the point of view
of the achieved unity of the country and the democratic disposition of
its population."

As every well trained lawyer who is familiar with the opin
ions of the Supreme Court of the United States knows, there is
nothing new or startling in the opinions of the court in the re

cent gold clause cases and that Court does not have two diverg
ent lines of cases with which to place a new case coming before
it for decision. The fact that the opinions of the Court through
out its long history do not in all cases agree is a matter to be
expected when we consider the large number of different jus
tices engaged during the period in writing such opinions.

The book is interestingly written, and is provocative of
thought. However, in the judgment of this reviewer it is in
correct in many respects and I feel that the American Bar will
not agree with the thesis that the Supreme Court is in the twi-

5 New York Times, Sunday, February 24, 1935.
6 Norman v. Balto. and Ohio R. C, No. 270, Oct. term 1934, decided

Feb. 18, 1935; U. S. Reconstruction Finance Corp. v. Bankers Trust Co.,
N. 471-2, Oct. term 1934, decided Feb. 18, 1935; Nortz v. United States,
No. 513, Oct. term 1934, decided Feb. 18, 1935; Perry v. United States, No.
513, Oct. term 1934, decided Feb. 18, 1935.
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light. On the contrary, I think that an overwhelming major
ity of American lawyers will agree with the above-quoted edi

torial from the New York Times that the Court has visibly
grown with time and that of all the institutions of our Govern

ment, National and State, the Supreme Court of the United

States possesses the greatest confidence of the people.
0. R. McGuire.*

CASES ON EQUITY JURISDICTION AND SPECIFIC PERFORM

ANCE�by Zechariah Chafee, Jr., and Sidney Post Simpson. Pub

lished by the Editors, Cambridge, 1934. Pp. xiii, 1619.

Even a casual inspection of these volumes impresses the

reader, first and most strikingly, with an appreciation of the

exceptional extent and the remarkable amount of learning
which has gone into the compilation of the cases and the care

ful annotating of them. That impression, with reference to

both features mentioned, is deepened upon a closer examination.
So far as the work purports to go, taking the cases and notes

together, it embodies all the material requisite for a treatise,
more indeed than is contained in some substantial treatises,
and the effect is almost encyclopedic. When a student has mas

tered all the cases presented, and has assimilated all the law

made available by the notes and cases referred to he will cer

tainly be prepared for the practice in any litigation falling
within the ambit of his training in equity. Yet more, he will

be abundantly qualified to fill a chair in any university which
limits its instruction in that subject to the maxim, Aequitas
agit in personam, and the topic of Specific performance; and
he could write a work upon Equity Jurisprudence, so far as

that consists of these two matters, which might be more val
uable than the books of Story and Pomeroy.

The qualifications just suggested are obviously made nec

essary by the actual contents of the work, and are required in

justice to the modest professions of the editors. This is not

put forth as a collection of cases in Equity Jurisprudence, and
is on its face not intended to acquaint the student with the sub
ject of Equity as that subject is understood by the bar and
bench, and as it is taught in those law schools whose object

* Counsel to the Comptroller General of the United States, sometime
Special Assistant to the Attorney General of the United States; Member
of the Special Committee on Administrative Law of the American Bar
Association.
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is to afford young men fairly adequate preparation for prac
tice in the courts. The title apprises us that the two volumes
cover only the heads of Equity Jurisdiction and Specific Per
formance. Some limitation is undoubtedly necessary in fixing
the scope of a work dealing with the equitable doctrine and in
tended for institutional instruction, the field of Equity Juris
prudence being far too wide to be covered in a single course,
and much of it being necessarily excluded from any possible
curiculum. Accordingly, law schools in general make separate
subjects of such things as Trusts, Mortgages, and some others,
and divers minor features of Equity, like Subrogation, Assign
ments and the like are left to be developed in connection with
courses upon kindred matters. The editors have, therefore,
used sound judgment in confining their presentation to a por
tion of the larger Equity, and they are to be commended for

frankly defining on their title page the limited compass of the
material offered.

These volumes, then do not deal with Equity Jurisprudence
as conceived by Story and Pomeroy, or even that narrower

Equity which judges and practioners find necessary for the or

dinary exigencies of litigation, and which is the substance of
the English treatises bearing that title. The cases and notes

deal, by first intention at least, only with the two heads of

Equity which are designated upon the title page. There are

242 pages under the caption, The Nature of Equity Jurisdic
tion, and the residue of the two volumes is devoted to Specific
Performance, the development of which extends to 1233 pages.
In the preface it is stated that the course is expected to occupy
not less than sixty class-room hours, which signifies that the

average assignment should be somewhat more than 24 pages.
It is possible that the typical second year student is able to read
and digest twenty-four pages of case matter for each recita

tion, provided that he does not attempt to carry more than three
or four major subjects. Whether it is possible, within the
limits of an hour, to develop the contents and implications of
cases amounting to so many pages, is a question upon which
at least one instructor is caused by the many sad experiences
of several years to retain grave doubts.

The section dealing with The Nature of Equity Jurisdic
tion commences with the case of /. R. v. M. P.,1 and goes on to

1 Y. B. 37 Hen. VI, 13 (1459).
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set out Winston v. Westfeldt,2 Penn v. Lord Baltimore,3 the

Salton Sea Cases,4 Fall v. Eastin,5 and numerous other cases

which likewise exhibit the original action of equity courts in

personam, together with an adequate number to disclose the

enlargement of powers by the invention of writs of assistance,
by the process of sequestration and by the use of self-executing
decrees. This development is done elaborately; and it is but
faint praise to say that it is done admirably, provided one con

siders it just economy to spend ten hours, or more, in expound
ing and impressing the maxim, Aequitas agit in Personam.
Most instructors attempting to teach Equity, and having regard
to the breadth of that subject and the intrinsic importance of
the maxim, would incline to think three or four hours as many
as can be profitably given to the historical expansion of equit
able action.

In a chapter on The Nature of Equity Jurisdiction the un

learned reader would, naturally and upon a priori grounds, ex
pect to find something to define the distinction between legal
and equitable rights and to explain the differentiation of En
glish jurisprudence into two bodies of doctrine, as well as some

decided cases disclosing the demarcation between the jurisdic
tion of a law court and that of an equity court. These are the
difficulties which most perplex the young practitioner, and even

lawyers of large experience have frequently fallen into disaster
because of the doubts surrounding such matters. To a reviewer
who for thirty years was obliged to earn his bread at the bar,
and who as an instructor regards it as his gravest responsi
bility to prepare young men for the actualities of professional
practice, it seems unfortunate that in this opulence of learning
there is no definite indication of the difference in nature be
tween the subject matter appropriate to one court and those
going to another, and that the student is not distinctly apprised
of the formula that jurisdiction in equity depends upon the
want of an adequate remedy at law. Possibly the doctrine upon
these points may be adumbrated in some of the incidental com
mentary ; but it would be difficult to select any one of the cases

reported as intended primarily to establish the limits of equity
jurisdiction so far as that depends upon the nature of the sub
ject matter or the existence of a legal remedy.

2 22 Ala. 760, 58 Am. Dec. 278 (1853).
3 1 Vesey 44, 2 W. & T. L. C. 1806 (1750).
4 172 Fed. 792 (C. C. A. 9th, 1909).
5 215 U. S. 1 (1909).
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As has been mentioned, five-sixths of this work deals with

Specific Performance. The expectation is that the student will

spend fifty hours upon that one head of equity. The scheme,
therefore, is virtually a reversion to that of Ames' Cases in

Equity Jurisdiction, though with some material differences;
since the Ames work gave a little over four hundred pages to

Specific Performance and covered several other important top
ics, such as Injunctions in Tort, Patent and Copyright cases,

Interpleader, Mistake, Cloud on Title and others. No doubt
a curriculum may be projected which shall include the topics
for which the present work makes no provision; but unless the
time for teaching equitable subjects is larger than most schools
have at their disposal, it seems that the student's thorough
knowledge of Specific Performance wjll constitute considerably
more than three-fourths of his acquaintance with Equity.

Which raises the question whether Specific Performance is

really the equivalent of one-half or two-thirds of the Equity
which the lawyer needs to know. The scheme of Professor
Ames was quite logical according to his conception of the mat

ter, for he tells us that he thought Specific Performance the
essence of Equity, and he believed that the greater part of equit
able doctrine might be developed through instances of enforc

ing contracts for the sale of property. His book was published
more than thirty years ago; and while it has great vogue, the
fact that later compilers belonging to the same school of thought
have found it necessary to broaden the scheme of instruction in

Equity indicates that his theory has been found quite unsatis

factory to the teaching profession. The scheme of the present
work is therefore boldly reactionary, going back to a type of
case-book which has been quite generally recognized as too

narrow, and even going beyond the Ames book in the way of

contracting the scope of instruction in equitable subjects. So
far as the bar is concerned there is no practising lawyer who
would pronounce Specific Performance equal to one-fourth of
the Equity with which he deals; probably few such lawyers
would consider it as amounting to one-tenth of the subject; and
many would think it not worth study at all in an academic
course in Equity, other things being of vastly more importance
and immensely greater urgency. In the jurisdiction with which
the present reviewer is best acquainted, not fifty cases of Speci
fic Performance have gone into the Court of Appeals in more

than forty years; and a glance at the current digests will dis-
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close that the number of such cases is negligble as compared
with the decisions upon other equitable subjects.
It may be conceded, in deference to eminent pedagogical

authority, that the study of cases on Specific Performance has

an exceptional disciplinary value, and that the various features

of that subject are peculiarly adapted to illuminate the under

lying philosophy of Equity and the modes of equitable thinking.
It is quite possible that the elaborate exfoliation of the princi
ples expounded in these cases results in a large mass of by
products, a considerable amount of collateral learning which is

acquired as incidental to the lore of Specific Performance, and
which suggests some of the doctrines concerning Fraud, Ac

cident, Mistake, Priority of Equities, and the other usual fea
tures of a systematic course in this branch of the law, things
generally regarded as the essentials of Equity. Very likely,
also, the student, acquiring such large learning within the con

fined compass of the one topic, will also obtain an inkling from
the aforesaid by-products, that beyond his limited exploration
lie other matters of equitable nature which an elder generation
appraised as more substantial than Specific Performance, and
which the courts and lawyers of today find to be of much more

practical importance. But even a thing of great value may be

purchased at too great a price. Unless the student has unlim
ited time for the pursuit of Equity, the allocation of dispropor
tionate endeavor to a minor head of that subject necessarily
entails sacrifice of the hours requisite to acquaintance with
those features of Equity which are more characteristic and of
more frequent occurrence in actual litigation.

This does not imply that the present work affords the stu
dent no acquaintance with the great heads of Equity Jurisdic
tion, Fraud, Accident and Mistake. In fact, these subjects are

quite copiously indexed as are some others, such as Equitable
Conversion and Assignments. So far, however, as can be in
ferred from running over the titles of the cases and headings
in the index, the instruction intended is limited to the bearing
of these matters on Specific Performance. The student learns
nothing of Fraud as a basis of Equity Jurisdiction, or of the

principles which control relief in respect of the ordinary Mis
take and Accident. There is nothing more essentially equi
table that Constructive Fraud, a phrase which does not occur
in the index. Of Conversion otherwise than by contract of
sale the notice seems to be limited to a page quoted from a well
known text-book, and stating the abstract doctrine, with a cita-
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tion of some leading cases, like Ackroyd v. Smithson* dealing
with Conversion by will or deed.

One understands, of course, that the Maxims of Equity are

no longer mentioned in polite society, although the unregener-
ate courts persist in quoting and applying them. Hence, one

is not surprised that in a work intended for the instruction of
youth the maxims are disposed of by a vague allusion in a brief
note, though some of them are necessarily mentioned in a re

printing of the reports of cases. It would, perhaps, not be ju
dicious to insist that the substantial things of Equity, and the
most efficient methods of expounding it, were fairly well under
stood by Story, Pomeroy, Ashburne, Snell and others who have
compiled the most authoritative treatises upon the subject, and
who elaborate the maxims as if they were fundamental to the
philosophy of equitable doctrines. There can, however, be no

objection to noticing the use of these discarded formulas in cur

rent decisions and in habits of judicial thinking. From recent

opinions one gathers that the necessity to do equity is as firmly
fixed in the law as is the requirement of a consideration in cases

of contract. The dogma that Equity regards as done what
ought to be done is as much and as necessarily a part of a law
yer's learning as is the Rule in Shelley's case, and of decidedly
more frequent application.
If would be manifestly unfair, as well as ungracious, to com

plain of a book that its contents do not extend beyond its pro
fessed purpose. One must cordially declare that the present
work, so far as its modest pretensions go, could not be better

done, and probably will not be improved within the lifetime of
the present generation. If the successful practitioner who de
sires his son to be as good lawyer as his father, should be
shocked to discover that the boy's course in Equity does not
cover the maxims and excludes such cases as Ackroyd v. Smith-
son,7 Lord Chesterfield v. Janssen,6 The Rumford Market Case,9
In re Sawyer,10 and a score of others which the legal profes
sion regards as landmarks in Equity, it may justly be said, so

far as this compilation is concerned, that the law of those cases

lies outside the scheme of instruction intended. Whether the

paternal anxiety will be allayed by such an answer, and whether

6 1 Bro. C. C. 503 (1780).
7 Ibid.
�2 Ves Sen. 125 (1751).
�Keech v. Sandford, 1 W. & L. C. 32 (Ch. 1726).
10 124 U. S. 200 (1888).
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anyone acquainted with the realities of everyday litigation can

reconcile himself to so meager a scheme, is another question.
What has herein been said, therefore, results from the

acute insistence of that question upon the mind of the reviewer.
The defects in the work, if any defects there be, lie not at all
in the execution of the scheme, but in the scheme itself. These
volumes do not constitute a case-book upon Equity, and are not

held out as such; they attempt no more than to develop two

leading heads of Equity, which are indeed useful, but are not
of transcendent importance, and by no means the exclusively
important heads of the subject. Very possibly, a place can be
found in the curricula of some schools for the other and equally
significant features of Equity Jurisprudence, and by some sup

plemental course the balance may be redressed. The only
thing which in reference to that possibility seems very material
is the fact that art is long and life is short, and the student life
of a lawyer is distressingly brief.

Charles A. Keigwin.*

CANON LAW�by Ameleto Giovanni Cicognani; authorized English ver

sion by J. M. O'Hara and F. Brennan from the Latin original as

revised and enlarged by the author. The Dolphin Press, Philadelphia,
1934. Pp. XIV, 887.

The editor, presenting "Canon Law," attracts the atten

tion of the reader with a list of interesting questions contained

therein, such as: a full explanation of the meaning and origin
of law, its various divisions, its binding force, its extension,
its cessation, dispensation, epiky; a definition of the various
terms used in Canon law and a full explanation of the ancient
and present-day use thereof; and account of the life and works
of the various writers on Canon law ; an interesting account of
the counter-Reformation, with an historical survey of the Re

ligious Institutes of men and women that arose in that exceed

ingly important epoch of Church History, and also a list of
Saints then flourishing in the various countries; a detailed ac

count of the rise and competency of the various Dicasteries of
Roman Curia; a history of the epoch-making Code of Canon
Law; etc.

As a matter of fact since its recent publication the work
has been given a hearty welcome bqth in England and this coun

try particularly because it fills a gap in current literature. The

* Professor of Law, Georgetown University School of Law. Author
of Keigwin's Cases in Equity Jurisprudence (1933).
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second part of Dr. Cicognani's work, viz., The History of the
Sources of Canon Law, is really something unique in English.
But, nevertheless, the legal profession and our Schools of Law
should know of this interesting work, especially at this moment
when everybody agrees that the lawyer should broaden his legal
culture.

A broader culture means a deeper interest in the science
of jurisprudence both actual and historical. History in a spe
cial way, gives us the key to understand the origin of legal in
stitutions and of their developments, thus preparing the jurist
to a better understanding of the law, and consequently to a

more correct interpretation of it. Although main consideration
must be given to the immediate ancestor of the American legal
system, i. e. to English law, we must never forget that the latter
has been only heir to previous systems ; among others two prom
inent ones, Roman and Canon law: and that therefore we

should give them the kind of attention we give the history of the
English system. In England today there is a lively interest in
this question of the relation of Canon law to the English system.
To the already existing literature on the subject, important con
tributions were made on the occasion of the International Juri
dical Congress in Rome last November, by four scholars, Prof.
M. Browne of Maynooth, Prof. Wohlhaupter of the University of
Munich, and Professors Barraclough and Jacob of Oxford. At
the same gathering, Professors Schaaf and Motry both of the
Catholic University of America, offered papers on the relation
of Canon law and American law. Let us take this as a good
omen for the future of these studies here.

The American jurist must take an interest in this study of
Canon law for several reasons. From a Comparative Law

viewpoint, because Canon law has been one of the most impor
tant historical legal systems, and now gets much attention in

Comparative Law circles ; and for the reason above mentioned,
that Canon law has been an ancestor of the American-English
system. And last but not least, in order to discover to what
extent Canon law has been brought over from England by the

Colonies, and has endured in the American system itself. All

this shows that our interest is mainly concerned with the his

torical Canon law, and not so much with the actual Canon law.

Now, the work of Dr. Cicognani proves to be very timely, just
for this purpose, because it gives the history of the sources of

Canon law and of its jurisprudence; that is, it offers in one con-
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cise volume the fundamental preparation to approach the his

torical studies above mentioned.
The "history" in "Canon Law" is divided by the author

into three epochs. The first, which covers the period of the

origins to the XII Century, gives the history of the early Can
onical Collections, the Pseudo-Apostolics, the Orientals, the An
cient Latins, and those of the IX, X, and XI Century. The

second epoch, from the XII to the XVI Century, deals with the
Decree of Gratian, the Decretals of Gregory IX, the Sixth-
book of Boniface VIII, the Constitutions of Clement V, of John
XII, etc., the Corpus Juris Canonici, and the Rules of the Apos
tolic Chancery. The third, from the Council of Trent to Codex
Juris Canonici, concerns the sources of law peculiar to the
Protestant sects, the Conucil of Trent, the Decretals of Clement
VIII, the Collections of Councils, the Collections of the acts of
the Roman pontiffs, the Collections of decrees of the Sacred
Congregations and of the Rota, and the actual Code of Canon
law.

Besides the history of the sources, this part of the book
gives a complete history of the science of Canon law and of
its jurisprudence. The Section is full of interest for any stu
dent of law as is shown even from a cursory glance at its con

tent. It deals with such topics as : the Universities, the School
of Gratian, the Glossators, the Decretalists, the Commentators,
the Classical period of Jurisprudence in France, Spain, Italy
Holland, Germany, and the science of Canon law in the XIX
Century. It includes a concise but complete account of the life
and works of Canonists, which is not to be found in any other
English publication of this kind.

Besides this Section the work has two other parts which
offer a lively interest for the lay jurist, and are certainly in-
dispensible for one who wants to do any study in Canon law.
The first is a kind of a general introduction. It deals with the
essential concept of law, justice and equity; Natural law, the
Law of Nations; the relations of Canon law, Roman law, and
German law; and the agencies of formation of Canon law, the
Old and New Testament, the Apostolic law, the Holy See, the
Councils, the Tradition, the Custom, the Jurisprudence, the
Father, etc.

The third part of the work is restricted to actual Canon
law and contains only the Normae generates of the Code of
Canon law, i. e. ecclesiastical laws, custom, reckoning of time,
pre-rescripts, priveleges and dispensations.
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In addition to the apparant value of "Canon Law," the
intrinsic worth of this work is guaranteed by the qualifications
of its author. Dr. Cicognani, Apostolic Delegate to United
States, had a long teaching experience as a professor in one of
the utmost centers of canonical studies in the world, the Apol-
linare in Rome. He also had a long practice in the Roman
Chancery, where he spent all his life occupying high responsi
ble offices. And as a jurist he had one of the greatest experi
ence of life in being the first to lead the commission for the
Codification of Eastern Canon law, as its General Secretary.

Therefore, we can give a warm welcome to the English
version of "Canon Law," which offers to the legal profession
as well as to the schools of law, a long needed work, which
fills a gap in the literature of our historical jurisprudence, and
helps American jurists to link the present with the past.

Francesco Lardone.*

PLANS OF CORPORATE REORGANIZATION�by Philip M. Payne.
The Foundation Press, Inc., Chicago, 1934. Pp. vii, 652.

During the past twenty-five years the burden of private and
public indebtedness has been growing apace. Experience with
the old Bankruptcy law demonstrated that it was wholly inade

quate to meet the economic situation as it evolved, because a

constructive philosophy was absent. Compositions under the
Act represented the nearest approach to a departure from a

purely negative attitude, but in a real economic crisis the pro
cedure was far from efficacious. During the years 1933 and
1934 Congress enacted a series of laws, the essential purpose
of which is to ameliorate the condition of debtors and assist
creditors in fair and constructive efforts to rehabilitate embar
rassed business enterprises. Whereas the operation of the

Bankruptcy law was restricted, both in the extent of the juris
diction of the court and in the manner in which the court could
function when it had jurisdiction, under recent enactments am

plification of far-reaching importance has taken place in both
directions. To a very material extent the function of the
court in a reorganization case will turn out to be of a super
visory and administrative character. Indeed, if the court does
not recognize this situation the purpose of recent statutes will,
to some extent, be frustrated.

* Professor of Roman Law, the Catholic University of America.
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This new legislative policy, covering nearly the entire field

of indebtedness, is evidenced by five major enactments. On

March 3, 1933, Section 77,1 providing for Reorganization of

Interstate Railroads, and the Bank Conservation Act, provid
ing for the reorganization of embarrassed National banks,2
went into effect. The importance of these Acts is well under

stood, and current experience under the Bank Conservation Act

has demonstrated the efficiency of the National Government as

a supervising agency of National Bank reorganization. On

May 24, 1934, Section 803 of the Bankruptcy Act was enacted,
providing for the Readjustment of Municipal Indebtedness. On
June 7, 1934, the so-called Frazier-Lemke Act became opera

tive, being Section 75 of the Bankruptcy Act.4 On the same

date Section 77B of the Bankruptcy Act went into effect, relat
ing to the Reorganization of Industrial Corporations.5

Although this legislation is very new, a book has appeared
which deals principally with the reorganization of business or

industrial corporations under Section 77B. Payne's Plans of
Corporate Reorganization will prove a useful guide to the aver

age practitioner whose clients may be tempted to consider re

sorting to business rehabilitation under the new law. Part I
of the volume contains some historical material, with an inter

esting outline of procedure under the Railroad Reorganization
Act, and Section 77B in full, with valuable citations in footnotes
to decisions and legal literature helpful to an understanding of
its long and somewhat involved provisions.

Part II describes the development of the law of corporate
reorganization through equity receivership, the economic and
the legal problems underlying reorganization, reorganization
committees and their powers, deposit agreements, fair and
equitable plans, and the important recent statutory provisions
affecting reorganization.

Part III contains actual plans of reorganization, petitions
and decrees, from the fields of real estate, railroad, utility and
industrial enterprises. These plans, in the main, have been
approved by the courts.

Part IV contains the Railroad Reorganization Act, the Bank
Conservation Act, the Municipal Debt Readjustment Act, and

147 stat. 1474 (1933), 11 U. S. C. A.'� 205 (1934).
2 48 stat. 2 (1933), 12 U. S. C. A. � 201 (1934).
348 stat. 798 (1934), 11 U. S. C. A. � 301 (1934).
4 48 stat. 925 (1934), 11 U. S. C. A. � 203 (1934).
5 48 stat. 912 (1934), 11 U. S. C. A. � 207 (1934).
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certain Congressional Committee reports which contain inter

esting historical and legal material.
There is also an appendix with a table of plans, cases and

statutes.

There are some blemishes, but this is understandable, in

view of the fact that the book makes its appearance so soon

after the enactment of the law. For example, at the bottom

of page 122 the author states that plans are included which

have received judicial approval and that reorganizations must

be considered in a practical way on their own merits. The

same statement is repeated in almost identical language at the

bottom of page 126.

Again, a paragraph on page 124 is repeated verbatim on

page 426. These, however, are minor defects in the organiza
tion and arrangement of the material. They do not affect the

essential merit of the volume as a whole. It undoubtedly rep

resents a valuable contribution to the literature of the law upon

a problem of immediate and practical importance, in view of

the efforts now generally being made to rehabilitate financially
embarrassed businesses and the scarcity of organized material

helpful to the practitioner in the interpretation and application
of Section 77B.

As a source book in the study of corporate reorganization in

law schools, the book will be helpful to students and teachers.

Section 77B renders much of the earlier law on the subject of

reorganization obsolete, save as historical material useful in

interpretation. The decisions relating to equity reorganiza
tions are collected and cited so as to help in understanding Sec

tion 77B through a presentation of the difficulties under the

earlier system and of the manner in which the new law seeks

to overcome them.
This is a timely volume on a rapidly developing theme, but

one which I surmise will be revised soon and frequently.
Sveinbjorn Johnson.*

THE FAMILY IN COURT�by Jonah J. Goldstein. Clark Boardman Co.,

Ltd., New York, 1934. Pp. 284.

A man who once lived in tenements, was an attendant at

settlements, because a club leader, social worker, lawyer and

finally a magistrate of the City of New York, strikes out boldly

* Professor of Law and University Counsel, University of Illinois.
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against the mishandling of Domestic Relations by the law, in
the book "The Family in Court," by Jonah J. Goldstein.

On second thought, this work seems to be rather something
more than a book. It appears rather, to be a challenge flung
out by a man who has withheld his speech too long. At a time
when people talk glibly of drifts to "the right" or "the left" in
government and economics, Judge Goldstein calls upon society
to give some serious thought to that which is its basic unit, the
cornerstone of democratic government�the family. True, he
treats of "The Family in Court," which we consider an abnor
mal family, but you can readily see that it is a large and im

portant field for exploration.
The thesis of the work, in Judge Goldstein's own words, is

this: "That a Domestic Relations Court is concerned in the
personal history and the social environment of those who ap
pear before it. If this be true, a purely legalistic disposition of
each case is contrary to a principle of social justice. It fails in
the one really significant purpose for which the Court was es

tablished, which is social recovery and rehabilitation rather
than punishment. Purely legal knowledge is but one qualifi
cation among many."

The vigor with which Judge Goldstein advances his appar
ently long-standing thoughts in this connection is sustained to
the end. For example, near the close he undertakes to describe
what "a real Domestic Relations Court" should be, and im
mediately puts it down that "the judicial throne could be sur

rendered with advantage." You see, Judge Goldstein holds that
"today the judge is the dominant and controlling figure" in the
Domestic Relations Court, and this, he says, should not be.

He further asserts that "the spacious courtrooms might have
to surrender part of the floor space, for there would have to be
a generous allowance of room for clinics and consulting rooms

where parents and children could talk informally with members
of the permanent staff, and social workers and religious lead
ers who would attend on occasion, as well as with representa
tives of other cooperating agencies as needed. . . ."

"The judge," the author says, "would be the leader�upon
him would rest the heavy responsibility of promoting the use
fulness of this Court not as a Court, but as a true social clinic
to which parents and children naturally turn for suggestion
and guidance. . . ."

Perhaps by now you are getting the idea of what Judge
Goldstein drives at with a bright, forceful style through the
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more than 200 pages which comprise his book. But, I'm a little
ahead of my story. Judge Goldstein believes firmly in a unified
Domestic Relations Court, where the family would be treated
as a unit. "All this," he explains, "is in line with the thought
that children are a part of a family and that juvenile delin
quency is frequently traceable to adult delinquency. Common
sense dictates that if children come into conflict with the law,
the family should be studied." He further believes, as I have
indicated above, that the Domestic Relations Court should be,
shall we say, rearranged. "The Domestic Relations Court," he
argues, "is not just another court, but a new and, in a sense,
an unique social institution." He believes ardently in enlisting
the cooperation of the proper agencies. "All interested agen

cies," he declares, "should be called in to help in this adventure
in humanity."

Contending that "mechanical and brutalized law never

curbed crime," Judge Goldstein begins early to make a strong
plea for common sense, declaring that "justice cannot and
should not be impersonal."

It is a source of no little discomfort to the author that

judges are not required to study the subject of probation. "I
have often heard it said," he writes, "that probation is a fail--

ure, when in truth it has never been given a fair trial. I have
known judges who have placed on probation cases that the pro
bation officer well knew were not proper subjects for probation.
But he did not dare tell them so. The relationship between the

judge and the probation officer is very often like that of the de
vout Hindu to his Buddha."

In ensuing pages, convictions stored up in the minds of the
author over a number of years tumble out one after another
on the printed page. Some of these are :

That care in the selection of judges is necessary. Judges
must welcome the cooperation of socially minded groups.

Judges cannot best serve the public by merely interpreting exist

ing laws ; they must solve the problems of today with methods of

today and help forestall the problems of tomorrow. There must
be coordination of police, probation officials, court-officials, cor
rectional institutions, parole, medical clinics, social and re

ligious agencies if we are to have a workable program. The

social worker must carry his work into the courts, and there
must be no excuse for his not being welcome. The argument
that full use of social service in connection with the courts is

an unnecessary luxury is not valid; compared to its yield, it



BOOK REVIEWS 597

costs very little. Since civil courts handle problems of divorce,

separation, orders of alimony, custody of children, and adop
tion, social service is fully as important in the civil court as in

the criminal court. The great tragedy of well-meaning, law-

abiding citizens becoming innocent victims of the routine exe

cution of judgments is frequent.
While the American Society for the Prevention of Cruelty

to Animals was organized in 1866, Judge Goldstein says, "there
was no such organization in the world to afford similar pro

tection to children, until 1874 . . . The Children's Society
(New York S. P. C. C.) was incorporated in April, 1875, by
special act of the legislature�99 years after the Declaration

of Independence." Until 1876 children were arraigned in Police

Court, and not until 1893 did the Legislature compel separate
trials for children, the author states. Until 1908 they were

transported in the "Black Maria."

Judge Goldstein asserts that his book challenges the "as

sumption on the part of any judge that, through some occult

power, he possesses mysterious knowledge that transcends the

knowledge of expert professional investigators-." "The com

munity," he adds, "has a right to expect judges to carry out the

spirit of the law, not merely as judges of the Children's Court,
on whom have been cast added burdens, but as judges of a Do
mestic Relations Court, genuinely interested in treating the

problems of juvenile delinquency as well as family problems on

a unified basis.

"Important as are laws, the state of mind and social view

point of those enforcing them are of equal significance. Physi
cal and psychiatric examinations and social diagnosis and treat
ment are important, but they become meaningless if those en

forcing the law lack a sympathetic point of view."
Physical sciences have proven their worth and have attained

recognition. Social sciences, the youngest but at the same time
the most fertile and promising, are now boldly seeking admis
sion to the select circle.

"The lawyer," Judge Goldstein says, "is necessarily parti
san, and in his partisanship does not help get at the facts, but
tries to batter down the other side and bolster up his own."
This instantly provokes a line of thought. Are not lawyers
generally leaders? Do they not play prominent parts in va

rious phases of business and industrial life? What is their
position in civic and social movements in these days of agitated
reform? Are we now being asked to look upon a chance for



598 GEORGETOWN LAW JOURNAL

service that the lawyer and the law school have missed, a chal
lenge they have not taken up, a whole new phase of present-day
life with which they have not kept step? Have the law schools
left the lawyers unequipped with the tools they need to deal in
telligently and helpfully with modern Domestic Relations?

Judge Goldstein says that society has furnished judges with
a new set of tools, but has not shown them how to use them. If
the law is to remain mechanical, then we must have skilled me

chanics. Fordham University, as Judge Goldstein points out,
has led the way�it teaches the legal aspects of social work.
Why should not a law school teach the social aspects of the law?

"Very few law schools in the country," Judge Goldstein con

tinues, "give lectures on the social aspects and potentialities of
the law. Most of them limit their course to what the law is
and pay little attention to what the law should be. It follows
that we of the bench, and those in social service, must get our
knowledge of -each other's aims, purposes and techniques by
working together. The law schools should provide students�

the judges of tomorrow�with a social service interest and so

cial workers with a knowledge of the fundamentals of law and
the procedure of courts. We are mutually dependent upon
each other, if social justice is our aim."

There are in this book�"The Family in the Court"�a num

ber of things to which many will undoubtedly take exception.
There are some other things that will incite some other persons
to "stand up and cheer." But, whichever view a reader takes,
he'll be compelled to admit that the book is far from dull ; that
it challenges us to think about something which all of us should
have thought more about long ago; that it is written with
earnestness by a man who, obviously, has long been convinced
of the things he is now preaching.

T. Gillespie Walsh.*

DE JURE NATURAE ET GENTIUM LIBRI OCTO�by Samuel Pufen-

dorf, with an Introduction by Walter Simons. Vol. 1, Photographic
Reproduction of the Edition of 1688; Pp. 66a, 1002. Vol. 2. English
Translation of the Edition of 1688 by C. H. Oldfather and W. A.

Oldfather, Pp. 64a, XIII, 1465. The Clarendon Press, Oxford, 1934.

With the publication of these volumes, the Carnegie Endow-

men for International Peace has completed its task in making
available to the English-speaking world Pufendorf's major con-

* Member of the District of Columbia Bar, Associated with the Office

of the Corporation Counsel.
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tributions to law and political science. His De Officio Hominis
et Civis Juxta Naturalem Libri Duo,1 and his Elementorum

Jurisprudentiae Universalis Libri Duo,2 appeared previously in
the Classics of International Law, as Nos. 10 and 15, respect
ively, of the Series, of which the present volumes constitute No.
17. As in previous publications of this Series, the first volume
is a photographich reproduction of the 1688 edition of the De

Jure Naturae et Gentium (the first edition was published in

1672.) The second volume contains the competent and careful
translation by Professors C. H. and W. A. Oldfather who suc

ceeded in preserving the individuality of Pufendorf's style, with
out unduly encumbering, for the present-day reader, the easy
flow of the English language.

An Introduction written by Dr. Walter Simons, formerly
President of the German Supreme Court and one of the most

distinguished German jurists of our day makes it unnecessary
to undertake an analysis of Pufendorf's magnum opus. Any
thing the reviewer could say in this respect would appear to be
redundant and certainly less cempetent than the admirable
summary of Dr. Simons. Nor is it necessary to appraise Puf
endorf's general contribution at this time and to extol the sig
nificance of his De Jure Naturae. It is generally regarded,
accepted and quoted, as one of the clearest and most system
atic expositions of seventeenth century natural law theory. It
is true that Pufendorf was not a pioneer�at least in Inter
national Law�like Francisco de Vitoria or Hugo Grotius. In
fact, as far as International Law is concerned� (and it may
be added that only a small part of this work relates directly
to Internationl Law)�Pufendorf leaned heavily on Grotius,
and his original contributions to this branch of the legal science
are comparatively insignificant. But in logic and clarity of
reasoning he often excels his predecessors and contemporaries ;
in fearlessness, breadth of viewpoint, and vision, he certainly
is their equal. The intrinsic merits of Pufendorf's works�
as of those of other classic writers�is demonstrated by the
fact that even at a distance of two and a half centuries, in a

world considered so much unlike his, we still find a great deal
of satisfaction and inspiration in his writings. The knowledge
and erudition of this great scholar . should be appreciated even

more in the light of the violent passions, and religious and po-

1 Reviewed in (1929) 17 Geo. L. J. 278 by Elbridge Colby.
2 Reviewed in (1931) 20 Geo. L. J. 116- by Elbridge Colby.
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litical prejudices so rampant throughout the seventeenth cen

tury during which he completed this monumental work.
From the purely technical point of view, the scholar's task

seems to have been more difficult then than it is today. Stu
dents of International Law or of Political Science had no access

to the mass of authentic information generously rendered avail
able today by institutions, such as the Carnegie Endowment and
perhaps less generously but still much more lavishly than in
Pufendorf's time,�by governments themselves. However,
these scholars of the seventeenth century seem to have suc

cessfully substituted profound thinking for inaccessible ma

terials and have overcome the barriers of political and social
forces by strength of conviction and intellectual honesty. Their
accomplishments,�like Pufendorf's De Jure Naturae et Gen
tium�not only withstand scrutiny by modern science but also
serve as inspiration to present-day, supposedly progressive,
scholarship.

Francis DeAk.*

jus gentium methodo scientifico pertractatum � by
Christian von Wolff. Classics of International Law, Carnegie Endow
ment for International Peace, Oxford, 1934. A photographic repro
duction of the edition of 1764, with an Introduction (in German) by
Otfried Nippold, Pp. LVI, 413; Vol. 2. English translation of the
text by Drake, and of the Introduction by Hemelt. Pp. LIU, 568.

The excellent series which includes this work is edited by
Dr. James Brown Scott. The works of the following authors
have been already published in this series: Ayala, Bynker-
shoek, Gentili, Grotius, Legnano, Pufendorf, Rachel, Textor,
Vattel, Victoria, Zouche. The text of each author is reproduced
photographically and an introduction is prefaced to each work.
Each work is accompanied by an English translation made ex

pressly for the series. The introduction to the present edition
of Wolff's treatise was written, in 1917, by Nippold.1

* Assistant Professor of Law, Columbia University School of Law.
1 Adde to literature cited by Nippold the following recent works: Van

Vollenhoven, Les trois phases du droit des gens (The Hague 1919) ; Redslob,
Histoire du droit des gens (Paris 1923) 271 et seq.; Ueberweg, 3 Grundriss
der Geschichte der Philosophic (12th ed. Berlin 1924) 448 et seq., 763 et

seq.; Erik Wolf, Grotius, Pufendorf, Thomasius, Drei Kapitel zur Gestal-
tungsgeschichte der RechtsWissenschaft (Tuebingen 1927) ; Georges Gur-

vitch, Le droit social, Histoire doctrinale depuis le 17-e siecle jusqu' a to

fin du 19-e siecle (Paris 1932) 215-235.
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According to Nippold, "Wolff in his system of international
law has followed Grotius in many respects ... he tended to
ward a separation of natural from positive international law
in consequence of his dualistic point of view." This is in line
with the usual characterization of the doctrine of Wolff as pro-
Grotian and anti-Pufendorfian.

Grotius was a dualist (perhaps one should say pluralist)
or, as he is frequently called, an eclectic. His Law of Nations
is partly derived from nature, partly established by divine
ordinances, and, in part, has its origin in custom and tacit
agreement. It consists of the Natural Law which even God is
in glorious necessity to observe, and of the Voluntary (or Posi
tive) Law. Natural Law is the dictamen rectae rationis and
is fixed and unchangeable. Voluntary Law is either divine law
of revelation, or human law which is based on the mutual con
sent of nations. For Grotius, Law is a rule of moral actions
imposing obligation to what is right, and his human Voluntary
Law of Nations receives its obligatory force from the will of
all, or many, nations.

On the contrary according to the ministic theory of Pufen
dorf, jus gentium nihil aliud est quam jus naturae. Why?
Because, according to Pufendorf, law is a command by which a

sovereign obliges a subject to conform his actions to what he,
the sovereign, prescribes. Law is either divine or human. Law
of Nature is ordained by God and it is the universal and eternal
law of mankind exactly congruous with rational and social na
ture of men. All "positive" law is made by states and is en
forced by them against their respective subjects. Sovereign
States are superior to any human law and they live in a state
of nature under the Law of Nature ordained by God. There is
therefore no other Law of Nations, Voluntary or Positive,
which properly speaking has the force of law "ruling nations
as by a superior power."

Now Wolff, unlike Grotius, and like Pufendorf, was actually
a monist, and not a dualist (or pluralist) . It is true that, like
Grotius, he divides the Law of Nations into Natural Law and
Positive Law. He further subdivides Positive Law into Vol
untary Law, Stipulative Law and Customary Law. But his
Stipulative Law derives its validity from Natural Law which
commands that agreements should be observed.2 Thus it is
not a separate and independent part of the Law of Nations.

2 Preface, vol. 2, at p. 7.
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Again, there exist "perverse customs" by which right has been
transformed to reckless license, and which represent "an unjust
customary law by which the most sacred name of law is de
filed."3 Thus his Customary Law is law only if it conforms to
some higher principles. His Voluntary Law is not voluntary
at all. It is not left to the caprice of individual nations as to
whether they should prefer to agree to this law or not.4 "The
voluntary law of nations does not depend upon the free will of
the nations, but natural law itself prescribes the method by
which the voluntary law is to be made out of natural law, so

that only that may be admitted which necessity demands."5
Thus Voluntary Law is "made out" of Natural Law.

Again, for Wolff, as for Pufendorf, law is a binding and en

forceable rule of a sovereign, and "positive" law is for him
State law, which has a (human) sanction. But, like Grotius,
and in this respect he was anti-Pufendorfian, Wolff believed in
the "positive" character of the Law of Nations. Grotius, how
ever, unlike Pufendorf and Wolff, was not concerned with sanc

tions of a positive law. Wolff needed a proof of the "positive"
character of the Law of Nations in accordance with the Pufen-
dorfian test of what is "positive" law. Hence his famous fic
tion6 of the Civitas Maxima, of the Supreme State, which has
its own ("State!") law, imperium, and therefore, a right to en

force the law against individual nations.7

3 Preface, vol. 2, at p. 8.
4 Preface, vol. 2, at p. 6.

_ 'face, vol. 2, at p. 6, Prolegomena, � � 22, 53'i e^.
6 That it is a fiction Wolff admits himself, Jus Gentium, Prolegomena,

note to � 21. Cf. also infra, note 7.
7 Cf. Prolegomena, � � 7-22. Declaring (in � 13) that the nations as

a whole have a right to coerce the individual nations, if they should be

unwilling to perform their obligations, Wolff explains in a note to this
section: "This will seem paradoxical to those who do not discern the con

nection of truths and who judge laws from facts. But it will be evident
in what follows that we need the present proposition as a basis of demon
stration of others which must be admitted without hesitation" (italics sup

plied). Speaking of imperium, which Civitas Maxima has over individual
nations (Prol., � 15) Wolff assures his readers (note to � 15) that "it will
be evident in its own place that nothing at all results from this, except. . . ."

Curiously enough Hans Kelsen, in the 20th century, quasi-adopted
Wolffian fiction, Cf. Das Problem der Souveraenitaet und die Theorie des
Voelkerrechts (1920) 189, 250 et seq. (2d ed. 1928), for same reasons which
induced Wolff to take recourse to it; for Kelsen all law is identified with
State ("alles Recht ist Staatsrecht") and with sanction ("Zwangsord-
nung"), Hauptprobleme der Staatsrechtslehre (1911) 269; Staatslehre
(1925) 47 et seq.
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Wolff was a social naturalist. All Law of Nations is de

rived from nature, but only part of it, the Necessary Law, is

absolutely immutable. Nations do not live in a state of nature,
but in a society which nature established among nations, and

since every society ought to have its own laws, so also the

Civitas Maxima ought to, and does, have its own laws which

prescribe the means by which its good is maintained.8
In his methods Wolff was a pure rationalist. He deduced

his rules, by abstract speculations, from the nature and pur

poses of the Supreme State. As a political philosopher, Wolff

developed several interesting ideas, such as his distinctions be
tween war of aggression and war of defense and between just
and unjust war, his view on neutrality, etc. Says Nippold:
"To us who stand no longer in need of his system and his meth
ods, he bequeathed his thoughts, and these thoughts are im
mortal." Alexander N. Sack.*

THE DEVELOPMENT OF INTERNATIONAL LAW�by H. Lauter-

pacht. Longmans, Green and Co., New York, 1934. Pp. 111.

In this brief volume, Judge Lauterpacht has endeavored to

give a summary of the international legal development sug

gested by the decisions of the Permanent Court of International
Justice. The work is the result of five lectures delivered at the
Graduate Institute of International Studies at Geneva.

The work is divided into the following five parts: The law
behind the cases, judicial caution, judicial legislation, effective
ness of the law and the court and state sovereignty.

The work of the court results not merely in providing a col
lection of interesting points of law ; the author's principal pur
pose is to study these points of law carefully with the object of
incorporating them into existing international law so that the
task of discovering the law behind the cases decided by the
court, and of presenting it in orderly fashion is most important.

The court, says Lauterpacht, has never stated that it is
bound to follow previous decisions if in disagreement with
them, there being no duty in this respect. Nevertheless, the
court follows its own decisions rather systematically, because
the decisions constitute a fund of legal experience to which it
is convenient to adhere inasmuch as they embody what the court
considers to be law. Respect for decisions rendered in the past
produces continuity and stability which are essential to the or-

sProleg., �� 5, 9, 11.
* Visiting Professor of Law, New York University School of Law.
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derly administration of justice; judges are not eager, if it can
be avoided, to admit that they, or their predecessors, have been
in error in a preceding case. The distinguished author also

suggests that the court relies on its own decisions for reasons

comparable to those which occasioned the establishment of the
formal doctrine of precedent in England (in contrast to the con

tinental system) namely, that there was no code or generally
recognized system of law which, like the Roman law, afforded an

ever-present source of development. In a community of states
wherein opportunities for final and non-controversial state
ments of the law are rare, a tendency should be manifested to
find something definite in the vagueness of phrases or asser

tions of power and to regard judicial decisions as evidence of,
or, what is approximately the same, as a source of international
law.

Certain rules have been followed by the court repeatedly;
when the decision is given on a point of international law, the
views of the respective litigants are not necessarily reflected, but
the law is stated independently of the claims of the respective
parties.

While many of the cases which the court has been called upon
to adjudicate have involved the interpretation of treaties, yet it
would be a mistake to assume, says the author, that this func
tion of interpretation is a comparatively simple matter, divorced
from the application and growth of customary international law
since it consists in ascertaining the intention of the parties.
This cannot always be accomplished by reference to logic, gram
mar or historical development. But the principle must prevail
that where the intention of the parties is not clear, it can be as

sumed that they intended a result in conformity with general
international law.

A contrast is presented by the administration of justice with
in a state and its administration by the Permanent Court of In
ternational Justice. Within the state, reliance may be placed
on purely formal, procedural or adjectival grounds. The sus

ceptibilities of the parties may be disregarded by ignoring their
arguments. This, however, cannot be done in international re
lations where the parties are sovereign states .and upon whose
will the jurisdiction of the court must inevitably depend, and
where it is of the utmost importance that justice should not only
be actually done, but must also appear to have been done.

Two cases are used by the author to illustrate this point:
The "Lotus" and the "Eastern Greenland" cases. In the first,
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the court, had it so desired, could have based its judgment on the
sole principle of the locality of the effect of the offense as dis

tinguished from the causation. That the offense was committed
not on the high seas but within the jurisdiction of Turkey, on

the Turkish ship where the offense could have been deemed to

have taken effect. Had the court taken this position, a clear

majority could have been obtained. The following is cited from

the Lotus case to illustrate a passage creating much criticism

(which could have been avoided by adhering to technical grounds
in making the decision) :

"International law governs relations between independent
States. The rules of law binding upon states, therefore, ema

nate from their own free will as expressed in conventions or by
usages generally accepted as expressing principles of law . . .

Restrictions upon the independence of states cannot, therefore,
be presumed."

In the Eastern Greenland case, the decision might have been
based on one point, i.e., on the court's construction of a promise
given by the Norwegian Foreign Minister, in the course of his
oral negotiations with the Danish Minister, not to occupy any
part of Eastern Greenland. But the court ("fortunately," sug
gests Lauterpacht) refused to decide this important case on the
single ground of a rather novel and perhaps drastic departure
from the ordinary forms required for international agreements.
The decision was based, in part, on the broader ground of the
accepted law in the matter of the acquisition of territorial sov
ereignty. In other words, the undertaking of the Foreign Min
ister of Norway, was but one, and not the most important one,
of several reasons underlying the judgment.1

Furthermore, it may be said, according to the learned jurist
that the court need not answer all the arguments of the success
ful party. Thus in the Eastern Greenland case, the court could
safely afford to omit any reference to the Danish argument
based on the alleged violation by Norway of Article 10 of the
covenant of the League.

But in one particular case, the usual thoroughness of the
court in these adjudications seems to have been amazingly devi
ated from. The advisory opinion in the matter of the customs
regime between Germany and Austria affords a specific illustra
tion. What is most striking is that with the possible exception
of one argument no reasons are assigned for the conclusion at~

1 Series A, No. 10, page 18, cited at page 103, Lauterpacht
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tained by the majority to the effect that the proposed customs

union was incompatible with the protocol of Geneva of 1922, in
which Austria undertook not to alienate her independence and

to "abstain from any economic or financial engagement calcu
lated directly or indirectly to compromise this independence."
This decision of the court has met with severe criticism from all
sides. And criticism is justified, perhaps not because of the na

ture of the conclusion, says the author, but because of the fail
ure to intimate the reasons underlying the opinion. "The highly
political nature of the controversy serves to emphasize the
fact that there may be cases in which the failure to give reasons

may constitute a grave disservice to the cause of international

justice."2
Lauterpacht points out that there is an ever-present danger

in the relations of states that, in the absence of adequate canons

of interpretation, treaties concluded by them may become po
litical instruments embodying principles safeguarding freedom
of action instead of being sources of legal obligations. The ju
risdiction of an authoritative court tends to diminish this dan

ger. Effectiveness may be menaced by various factors. It

may be threatened by a doctrine that obligations imposed upon
states have to be interpreted respectively; heretofore, devices

may be used, in the sphere of municipal legislation, to deprive
the court's decision of any sanction.

The author suggests : "If any lesson can be derived from the

experience of the last twelve years, then it is this: That gov
ernments cannot rely on the court that it will countenance eva

sion from the vincula juris into which they have entered. It
will extract from them every possible ounce of effectiveness."3

In conclusion, Lauterpacht expresses a very serious hope that
neither the court nor the governments will permit themselves to
be overwhelmed by the realization of the cumulative effect of
the decisions of the court on matters believed to affect the sov

ereignty of the states directly or indirectly. A personal forti
tude is required from the judges in that they shall continue to
refuse to sacrifice the cogent dictates of law to what some may
believe to be the interests of the court as dependent upon the
benevolence of governments.

Walter Jaeger *

2 Page 21, Lauterpacht.
3 Page 70, Lauterpacht.
* Assistant Professor of Law, Georgetown University Law School.
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A SUPPLEMENT 1923-1933 TO THE SECOND EDITION (1923) OF

A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT

COMMON LAW�by John Henry Wigmore. Little, Brown and Co.,
Boston, 1934. Pp. xv, 1395.

Dean Wigmore's 1934 Supplement is designed to supply all

useful materials that have appeared since the publication in
1923 of the second edition of his monumental treatise. During
this period new official revisions of the body of statutes have

appeared in some thirty-five jurisdictions of the United States
and in eight jurisdictions of Canada. The Supplement shows
the new citation-numbers that correspond to the section-num
bers of the former revisions as used in the second edition of
the treatise. Some 12,000 citations of judicial decisions and

9,000 statutory citations are included in the volume. The de

velopment of theory has required the addition of about seventy
new sections of text upon topics not covered in the main body
of the treatise. Most of the new material is in the footnotes,
but much has been inserted in the text. Some sections have
been expanded by excerpts from recent opinions or non-judicial
discussions. In some places the text has been revised ; in others
new paragraphs have been added. Several new sections deal in
considerable detail with the application of rules of evidence in

proceedings before tribunals other than courts.
Under the caption "Progress of the Law and the Law

Makers, 1923-1933" 1 Dean Wigmore discusses recent changes
in the rules of law and in the attitude of courts and legislators.
His observations are pungent and devastating. He finds

changes in the legal rules "casual" and "patchwork improve
ments, aimed to cure specific inconveniences," but "no system
atic undertakings to revise this branch of the law or any large
part of it." Nor does the author find "any noticeable differ
ences in the attitude of the Bar in the use of evidence rules."
In many states "a large proportion of the appellate briefs seem

to exhibit ignorance or effrontery." In discussing the attitude
of the judiciary, the author's conclusions are equally pessimis
tic. He finds that the general impression given by the work of
the supreme courts (except in three or four states) is one of

inadequate achievement. Some gain may be gleaned in "ac
quaintance with legal science"�but not much. He also notes
a gain in familiarity with the body of controlling precedents
which, unfortunately, is localized in a few states. As to "over-

i At p. 90 ff.
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emphasis on the technique of legal rules," there is, again, "some
improvement" but in general the opinions "go on in much the
same dull round as before." There is still the same "servitude
to the bondage of precedent" and "over-consideration of every
point of law raised on the briefs." In the field of legislation
the author finds the "multiplicity of needless details" a marked
characteristic. There is, moreover, "little systematic attention
to the progressive needs of the law" and "much patchwork
legislation by special interests." Repeated amendments of re

cent statutes testify to "heedlessness in their original formula
tion." These are strong indictments, but the weight of the evi
dence seems to support them. They should supply food for

thought for jurists, practitioners, legislators, and legal scholars.
The Supplement has been compiled with all the thorough

ness, painstaking accuracy, and consumate skill in classifica
tion which the Bar and law teaching profession have come to

expect of the distinguished modern master of the law of evi
dence. No doubt a few scholars and writers will experience
passing regret that the author did not see fit to reexamine some

of the doctrines which he so ably expounded in his treatise, but
around which the fires of academic controversy have at times

raged. The practitioner, however, will find the 1934 Supple
ment, with its careful system of cross-references and indices,
a mine of useful information which he cannot afford to be
without.

Pendleton Howard.*

WITNESSES IN COURT�by Henry W. Taft. The Macmillan Company,
New York, 1934. Pp. xiv, 98.

In this further contribution to legal belles lettres, Mr. Taft
has presented a document which is frequently learned, usually
wise and always urbane. In a genial and discursive fashion he

suggests criticisms of court procedure and judicial administra
tion, and comments on some of the more unfortunate effects of

ignorance and bad manners on the part of judges and lawyers.
Especially has he been interested in pointing out how "the nerv

ous agitation of witnesses in court interferes with the free
action of their mental processes, and often undeservedly creates
doubt as to their credibility, even leading to the appearance of
deliberate perjury, although the frailty of their testimony is

* Dean and Professor of Law, The College of Law, University of Idaho.
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not due to intentional distortion."1 He has also sought to elab

orate and embellish by example the truism, recognized at once

by the experienced lawyer, the professional psychologist and
the thoughtful layman that "inaccurate, exaggerated and

highly colored statements of witnesses are often due, not to an

intention to mislead, but to varying powers of observation and

memory, and to habits of thought which they are unable to di
vest themselves of when they go on the stand."2 Written by a

distinguished member of the bar, and out of a long profes
sional life rich in trial experience, the volume should be of in
terest and value to lawyers and teachers of law as well as to

"laymen, who are never immune from the annoyance of being
called as witnesses."

Mr. Taft has chosen to place his remarks under seven heads.
In his introductory chapter witnesses are characterized as "the
indispensable dramatic personae in every lawsuit" and the ne

cessity is suggested for a collation and analysis of them and
their experiences.3 In his second chapter, called "Observation,
Perception and Memory," he seeks to call attention to the heavy
demands from the point of view of factual accuracy placed on

the witness by prevailing trial methods, attitudes and presuppo
sitions, and indicates his belief to be that by far the larger part
of testimonial inaccuracy in civil cases is in reality based on

casual perception, defective recollection, or unconscious, transi
tory, and usually a moral partisanship. The volume's third di
vision is devoted to a somewhat testy criticism of Professor
Miinsterberg and what the author calls "The New Psychology
Applied to Witnesses."4 The fifth and sixth chapters are en

titled, respectively, "The Witness Before He Takes the Stana"
and "Witnesses in Court"; and in the seventh Mr. Taft seeks
to define the characteristics of several common types of wit
nesses, and to suggest how trial situations created by them
should be met by the advocate. Here we meet or recognize the

1 At p. xiii.
2 Ibid.
3 It might be interesting to hear a witness speak as a juror was will

ing to do some time ago. See R. S. Sutliffe, Impressions of an Average
Juryman. Judges have been willing to talk on occasion, and with more

reason. The volumes by Judge Ulman and Mr. Justice Cardozo are well
known examples.

4 At p. 35. Nowhere in this discussion does Mr. Taft make reference
to Dean Wigmore's well-known reply to Professor Miinsterberg's position.
See Wigmore, Professor Miinsterberg and the Psychology of Testimony
(1908) 3 III. L. Rev. 399.
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egotist, the over-zealous witness, the quick-tempered witness,
the subtle witness and the hostile witness. In conclusion we

are introduced to some special problems created by women as

witnesses.
In the final chapter we are afforded Mr. Taft's notions of

what should be done to ameliorate the deficiencies in trial ad
ministration to which he has referred earlier. His principal
suggestions seem to be three in number: (1) We should secure

a better trained, more intelligent and unpoliticalized bench.
(2) Trial work should be engaged in only by those members of
the bar temperamentally fitted for it�and these should be bet
ter-mannered. (3) All save a few rules of evidence should be
abolished. In this latter connection we are told

". . . we have advanced much more slowly in abolishing archaic
rules of evidence than they have in England, and I would much prefer
to try cases without any rules at all, except that which would exclude
immaterial evidence, and would vest in the trial court the power, not
subject to appeal, to rule upon its admissibility. Restriction of gar
rulity, digression and lengthy argument should also rest with the
court." 5

There is an appreciative foreword by Judge Frederick Evan
Crane, of the New York Court of Appeals. The volume con

tains an adequate index. PAUL Brosman.*

PRINCIPLES OF THE LAW OF EVIDENCE�With Cases for Discus
sion. By Henry Wilbur Humble. (National Text Book Series.) Cal-
laghan & Co., Chicago, 1934. Pp. 424.

The rapidly increasing family of the National Text Book
Series has acquired a new member in the recent volume of
Henry Wilbur Humble on the Principles of the Law of Evi-

5 At p. 90. Speaking of the same matter, Mr. Taft says on pp. 5 and
6, "In my opinion the pursuit of truth would be promoted if most rules
relating to oral testimony were abolished, except (1) those relating to

materiality, (2) those excluding on direct examination questions so leading
as to suggest the answer the examiner desires, and (3) those excluding
testimony where evidence of a higher order of competency is available;
as, for instance, where it is in writing. In such cases the question of
what is admissible should be left to the discretion of the judge, without
appeal." It may be of interest to compare this point of view with that

expressed by Judge Lehman, of the New York Court of Appeals. See
Lehman, Technical Rules of Evidence (1926) 26 Col. L. Rev. 509.

* Assistant Dean and Professor of Law, Tulane University College
of Law.
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dence. Unquestionably in recent years pedagogical demands

have been insistently urging the production of a workable text

on the rules of evidence for the use of law students. This de

mand the author attempts to meet by frankly introducing his

work as one primarily intended for law students, based on Pro

fessor Hughes' former student treatise on the Law of Evidence.

The text and illustrative cases follow Hughes' work very closely,
except that the new book at the end of each chapter, designates
the cases as "cases for discussion," with the evident purpose of

stimulating student debate of the cited cases.

It is regrettable that the book as a whole, fails to treat the

rationale of the many important topics contained in the law of

evidence, which the lately lamented Mr. Justice Holmes sum

marized in these few words : "Rules of evidence in the main are

based on experience, logic and common sense, less hampered
by history than some parts of the substantive law." 1 The

principal divisions of the book, Preliminary Topics, Witnesses
and Leading Rules of Evidence, subdivided into 14 Chapters, are
adequately treated and the subject matter is sufficiently relia
ble to make the work a practical and useful handbook for
students.

The author very logically groups together the twin topics
of presumptions and burden of proof, but then proceeds to add
to the confusion of thought regarding these principles by giv
ing numerous definitions of the same, gleaned from the older
text writers. The reviewer believes the student mind should
be cleared of the obscurities of the so-called common law pre

sumptions, and instead of complicated definitions, the author
could more profitably have adopted Professor Thayer's treat
ment of the topic, in demonstrating that the common law pre

sumption of law or fact, is either a rule of substantive or ad
jective law or a mere inference of fact.2 In his consideration
of the topic of the res gestae, the author very cleverly subordi
nates his own view of this rather vague term, and gives the
student a resume of the best thoughts on the subject, as ex

pressed by Lord Kenyon, Wigmore, Thayer, and others. Par
ticular attention is called to Professor Wigmore's famous dis
tinction between verbal acts and spontaneous declarations in
relation to matters of the res gestae.

In treating the topics of Witnesses and Leading Rules of

1 Donnelly v. United States, 228 U. S. 243, 245 (1913).
2 Thayer, Evidence at the Common Law (1898) 313-52.
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Evidence, the student is given a practical view of the principles
presented under these subjects, accompanied with citations of

leading cases and articles in legal periodicals.
In general makeup the book follows the customary arrange

ment of the others of the same series, except in that the author
has added a rather useful and novel appendix. Copious ex

tracts from the fascinating works of Wigmore's, Principles of
Judicial Proof ; Moore's Treatise on Facts ; Francis L. Wellman
and Charles Dickens furnish an interesting conclusion of the
book.

James A. Toomey.*

ESSENTIALS OF INSURANCE LAW�by Edwin W; Patterson.
McGraw-Hill Insurance Series, New York, 1934. Pp. 501.

Professor Patterson has accomplished the feat of reducing
the "tough law" of Insurance to a simplicity, and consistency,
which would have delighted the learned judge who exclaimed:
". . . it would be a hopeless task to enter upon the dreary wilder
ness of judicial decisions upon the subject of insurance with a

view of deducing a rule from it . . J'1 As announced in the

Preface,2 the book is a "non-technical summary of legal doc

trines, coupled with an explanation of their dependence and
their influence upon the principles and practices of the insur
ance business." The objective is, therefore, envisaged as a

resume, in non-legal language, of the law of insurance with

special reference to its interrelation with the business of in
surance. So far as the reviewer is aware, such a combination
of insurance law and business practice has not been attempted,
certainly not accomplished in any other work of the kind. The
work consists of twelve chapters, in 479 pages, and a sufficient
index of 20 pages, with a selected bibliography, from which
Professor Patterson's book, "The Insurance Commissioner in
the United States," is modestly and inexcusably omitted. At

the close of each chapter, a "Summary" will be found, followed
by notes supporting the text. Recent decisions and statutes,
law review articles and notes, text books and technical insur
ance material are cited in the notes. Chapter One deals with

"State Control of the Insurance Business." In this field, of

course, Professor Patterson has special knowledge. It is the

* Professor of Law, Georgetown University Law School.
i Morris, J., in Dumas v. Ins. Co., 12 App. D. C. 245, 255 (1898).
2 At p. VII.
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more valuable part of the book, and a fitting introduction to the

discussion of legal rules which follows. A sound and, conse

quently, a sympathetic appreciation of the insurance man's

point of view will save many a judge from regrettable prepos

sessions. The following eleven chapters deal with such legal
topics as the making of the insurance contract, insurable inter

est in property and in human life, the peril, warranties, repre
sentations, concealment, and waiver, with a good chapter on

cancellation, a little frequented by-way of the subject.
Professor Patterson states quite emphatically that life in

surance is not a contract of indemnity.3 No doubt there is an

impressive weight of authority to support the statement. The
reviewer believes, however, that the sounder view considers in

demnity as the basis of life insurance. As Professor Vance has
it: "The ordinary contract of life insurance is based upon the

principle of indemnity, but it is not in itself a contract of in

demnity."1 Yet Professor Patterson seems convinced that an
insurable interest is needed to prevent the contract of insurance
from sinking to the level of organized gambling on a national
scale.5 Insistence that life insurance is not a contract of in

demnity leads to the assumption that the law of life insurance
contracts stands apart from the rest of the subject�that it is
not merely alien but hostile to the mother country of insurance
law. It sponsors such scarcely judicious statements as the fol

lowing from the Supreme Court of South Carolina: "The in
surance companies are wiser than the courts in the matter of
risks, since it is their special business to bet on the long dura
tion of the insured life, . . ."6 The Federal Courts,7 we are

told, are not bound to follow decisions of State Courts on ques
tions of common (non-statutory) law. Some tendency in Fed
eral decisions to yield gracefully on this point is noted. Or, as
Justice Cardozo put it recently: "The summum jus of power,
whatever it may be, will be subordinated to a benign and pru
dent comity."8

3 At p. 132.
4 Vance, Insurance (2d ed. 1930) 80. See also to the same general

effect Richards, Insurance Law (3d ed. 1929) 40.
5 At p. 134.
6 Quoted at p. 154.
7 At p. 36, Summary, Par. 2.
8 Mutual Life Insurance Co. v. Johnson, 293 U. S. 335 (1934) (holding

that the Federal Court would follow the State Court in its interpretation
of the expression "Total disability" in an insurance policy).
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In a field teeming with curious oppositions of opinions, it
is exceedingly difficult to make accurate generalizations. If
Professor Patterson were writing a legal treatise, he would, of
course, fill in the nice points and leave no detail uncovered.

Upon a careful reading of the 473 pages of his book, the re

viewer finds few statements of legal rules with which he would

quarrel; even these few are on disputed points. In parenthe
sis, Professor Patterson underrates the interest of the subject
and his own readable style, when he poles the discussion along
with such anecdotes as that of the white man, the Indian and
the turkey,9 at which Lord Mansfield and Lord Holt, it is said,
often smiled.

Since the appearance of his paper "Insurable Interest in

Life," nearly twenty years ago,10 Professor Patterson's growing
mastery of the law of Insurance has been very evident. His
brilliant study of The Insurance Commissioner, in 1926, and
his excellent collection of Cases in 1930, together with the pres
ent volume, entitle him to an assured position as a real author

ity in the field.
Hugh J. Fegan.*

A TREATISE ON MORTGAGES�by William F. Walsh. Callaghan &

Co,. Chicago, 1934. Pp. 376.

Mr. Walsh's object in preparing this book was, if one may

judge from the preface, to present practicing lawyers and law
students with a brief work containing a carefully developed and

logical analysis of the law of mortgages as it is, in its historical

perspective, with a very liberal citation and digest of cases. In
the matter of brevity the object is fully accomplished and in

this respect the book serves a very useful purpose. All too

many legal works run into lengths that render them useless ex

cept as mere digests of cases. Brief works which enable the

reader to obtain a comprehensive, even though superficial, view
of the entire field are important aids to both lawyer and student.

In accomplishing this object of brevity, however, the book

necessarily becomes subject to criticism for lack of sufficient
attention to particular problems. Such criticisms are sure to

appear, especially in reviews coming from the professorial pen.

� At p. 455.
io (1918) 18 Col. L. Rev. 381.
* Assistant Dean and Professor of Law, Georgetown University Law

School.
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One who has devoted a great amount of study to particular
problems finds it difficult to understand why Mr. Walsh pays
more attention to problems other than those in which the re

viewer is interested. The answer, of course, is that human

judgments differ and that a detailed discussion of all problems
cannot be accomplished if the brevity of the work is to be pre
served. Despite this, however, I believe that one such criticism
is fully justified. Mr. Walsh deals with the doctrines of mar

shalling in nine pages, yet that is one of the most difficult of
the important mortgage law problems and deserves a much
fuller discussion. The extraordinary brevity of Mr. Walsh's
treatment gives to the reader the erroneous impression that
only a few simple propositions are involved.

Furthermore, attempts at brevity often lead a writer into
the error of being dogmatic, an error which has a particularly
injurious effect upon the student reader. Mr. Walsh has fallen
into that error in several places, and the nine-page discussion
of marshalling contains an excellent example of this fault. In
his discussion of the situation where a first mortgage covers

land upon different portions of which there are also second

mortgages the author flatly states that the doctrines of mar

shalling cannot be applied, for "interference by equity with reg
ular priority cannot be permitted when such an obviously un

fair result follows." 1 The analysis of the unfairness of the
result consists simply of stating conclusions. No consideration
is paid to the reasoning of such cases as La Farge Fire Ins. Co.
v. Bell,2 in which it is demonstrated fairly convincingly that
the doctrines of marshalling, if properly applied to such a sit

uation, do produce a fair result. Even more serious is the fail
ure to suggest the method of applying marshalling principles
adopted in the La Farge case, a method which appears to pro
duce a just and proper result.

The book is subject to criticism for its omission of any dis
cussion whatsoever of certain problems. Its brevity necessi
tates only short discussions of the various mortgage questions
and for that reason it cannot be of particular value in the solu
tion of specific cases. The primary purpose of such a work as

this should be to acquaint the reader with the problems which

may arise in the field under discussion, in order that he may
the more readily recognize the issues presented by any given

1 At p. 239.
2 22 Barb. Ch. 54 (N. Y. 1856) .
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factual situation. The real test of legal ability is the capacity
to recognize all questions presented in a case; a legal work
which fails to aid in the development of this ability loses much
of its value. Mr. Walsh's book omits any mention of several
mortgage problems. There is no reference to the so-called cir

cuity of lien situation, the solution of which has been made un

necessarily difficult by most courts.3 An omission of a more

serious nature is the failure to discuss the problem of extin
guishment of the mortgage debt (this is not to be confused with
merger of the mortgagee's interest into some other estate or

interest). For example, many lawyers do not seem to realize
the dangers of extinguishing the first mortgage debt which at
tend the case where the holder of both first and second mort

gages forecloses the junior lien and bids in the property on the
sale.4 Such matters should be called to the attention of the
reader in any work of this character. Another serious omis
sion lies in the failure to discuss the problems which arise when
a mortgagee of real estate and a mortgagee or conditional ven
dor of chattels which have been affixed to the mortgaged realty
come into conflict. A fourth omission to which I wish to call
attention is the failure to discuss the provision often found in
debentures whereby the issuer agrees not to mortgage any of
its property without providing equal security to the holders of
the debentures.5

Other criticisms may be briefly mentioned. Lack of a good
index destroys much of the book's usefulness. The author con

stantly exhibits a tendency to use conclusions as reasons. The
cases cited are almost exclusively old cases, the great majority
of them appearing to be dated in the last century, and only a

few of them coming from the reports of the last two decades.
The arrangement of materials is in some respects confusing.
For example, the discussion of the form of the legal mortgage,
which it would seem should precede any discussion of equitable
mortgages, appears as the last section of the chapter on "Inter
ests Which May Be Mortgaged," which chapter follows the dis
cussion of equitable mortgages.

The author is to be commended for his attempt to explode
the title theory of mortgages. His attack is on its validity,

3 See Benson, Circuity of Lien�A Problem, in Priorities (1934) 19

Minn. L. Rev. 139.
4 See, for example, Wright v. Anderson, 253 N. W. 484 (S. D. 1934).
5 See The Connecticut Co. v. N. Y., N. H., & H. R. R., 94 Conn. 13

(1919) ; Mathews v. Damainville, 91 N. Y. Supp. 524 (1905).
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however, rather than on its usefulness. He thus opens himself
to the criticism that he gives too great emphasis to the word

"title"; the reviewer who makes this criticism suggesting that
under the title theory the mortgagee has title only for certain

purposes,6 a fact which Mr. Walsh recognizes constantly
throughout his book. The sounder basis for attack is on the
usefulness of the title theory. A legal "theory" which fails to
furnish any basis whatsoever for predicting the result in a

given case is an absurdity from the standpoint of usefulness,
for the only service it can perform is the disreputable one of

furnishing a smoke screen of words behind which a court may
conceal the real reason for its decision. The use of the title

theory leads only to confusion in the law and should be dis
carded for that reason.7 The same is true to some extent of
the lien theory, but the confusion of ideas that results from its

adoption as a premise is comparatively slight. The fact of the
matter is that the attempt to fit the mortgagee's interest into
existing concepts of the law was a mistake ; in essence the mort

gagee's interest required the creation of a new legal concept,
and courts have of necessity created such a new concept, con

cealing it, however, by the use of the terminology of the known

concepts of "titles" and "liens."
On the whole, the book has value for the lawyer or student

who wishes to acquire the main outlines of the mortgage pic
ture as a basis for his own study of particular problems. The
reader must, however, bear in mind, that there are omissions in
the work and that the many dogmatic statements made by the
author do not furnish a safe basis for the solution of particular
cases.

Minier Sargent*

the legal status of church-state relationships in
THE UNITED STATES with special reference to the Public Schools
�by Alvin W. Johnson, executive dean, Union College. University of
Minnesota Press, Minneapolis, 1934. Pp. 314.

This work is in large part a result of the questionnaire
method of writing books. The author therefor in his preface
thanks the officials of the various departments of education for
their unanimous response to his questionnaire and for other in-

6 Book Review (1935) 48 Hakv. L. Rev. 701, 702.
7 Cf. Phelps v. Sage, 2 Day 151 (Conn. 1805) with Baker v. Cavitt,

128 Mass. 93 (1880).
* Assistant Professor of Law, Northwestern University School of Law.
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formation so generously supplied. As might be expected it
shows the strength and the weakness inherently connected with
its method of production. It is a source book for those who
wish to have a ready reference to the constitutional provisions,
statutes, court-decisions and opinions of attorneys general of
the various states dealing with its subject matter as well as

to miscellaneous array consisting of newspaper editorials, state
ments made by prominent men, state practices, etc. In other
words it is a digest and does not aspire to be anything more

and is useful as such. The map of the United States 1 and the
table following it 2 are useful to acquaint the inquirer with the
practice which exists at the present in regard to Bible reading
in the public schools throughout the country.

One prominent illustration of the digest character of the vol
ume must suffice. The author 3 refers to the statement made
by President Grant to the "Army of the Tennessee" at its an

nual meeting at Des Moines, Iowa, on September 29, 1875 in

regard to appropriations of public moneys for sectarian schools,
but does not even hint at the tremendous historical importance
of this utterance. The message of the president two months
later dealing with the same subject matter is dismissed with a

short sentence.4 The text of the proposed amendment to the
United States Constitution submitted a week later by James C.
Blaine in the "plumed Knight" and subsequent Republican pres
idential candidate in the first Grover Cleveland campaign is
indeed reprinted in full and its defeat by the Senate in 1876 is
noted ;5 but the protracted debate in the Senate which preceded
its defeat and the fact that it had been greatly strengthened
by amendment before the Senate defeated it by a strictly par
tisan vote is not referred to. The fact that sectarian schools
were a national issue in the famous Hayes-Tilden campaign of
1876 and that the platforms of the two major parties contained
planks in regard to it finds expression in a very short and color
less sentence.6 The state constitutional amendments and pro
visions which have been adopted in practically all the states in

consequence of this agitation are industriously gathered to

gether in the appendix, but their relationship to their history

1 16 at p. 24.
2 at Pp. 26, 27.
3 at Pp. 22, 95.
4 at Pp. 199.
5 at Pp. 21, 22.
6 at p. 22.
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is not traced. Yet it is this history which throws a flood of
light over these provisions without which they cannot be pro

perly understood and indeed have already been grossly misin
terpreted by some of the courts. Curiously enough this part
of our national history appears to be completely forgotten.
The writer of this review has read practically all of the cases

cited by the author in reference to the schools and has not found
a single reference to it. In view of this would it not be well
for a book such as this to bring out this history and make it
available to lawyers and courts?7

The work has a special reference to the schools. While 55

pages are devoted to Sunday legislation, 228 pages deal with
school matters. Parallel citations are sometimes supplied and
sometimes omitted. The index and table of cases are thrown
together. The printing job and the paper used are excellent
and the binding is sufficient to hold the volume together.

Carl Zollman.*

LAW OF FEDERAL INCOME TAXATION�by Paul and Mertens (Ran
dolph E. Paul and Jacob Mertens, Jr.). Callaghan and Company,
Chicago, 1934. 6 Vols.

Occasionally there is published a legal work which so com

pletely occupies the field of law with which it is concerned that
it serves as a standard from which related works may be judged.
This is true of the comprehensive treatise but recently published
by Callaghan and Company and compiled by two outstanding
specialists in the income tax field, Randolph E. Paul and Jacob
Mertens, Jr., of the New York Bar. As indicated in its title,
this encyclopedia covers the field of Federal income taxation.
Five volumes constitute the body of the work, while the sixth
volume is devoted to a most elaborate series of reference tables

presenting a convenient and comprehensive directory of sources.
The work includes a brief general history of the Federal

income tax law indicating the progress in theory, and then

immediately turns to its major task of detailed point by point
analysis of the existing tax statutes and of the interpretations
and constructions which have been placed upon them both ad
ministratively and in judicial decisions.

7 Note by Editorial Staff:�For further study of the matter discussed
in this paragraph see Zollman, American Church Law (2d ed. 1932)
74, 82.

* Professor of Law, Marquette University Law School.
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Obviously, any treatise limited to current statutory tax law
would have but temporary value because of the rapidity with
which such statutes are changed in the eternal battle of wits
between the legislature and the tax payer. Indeed, in reading
the historical text one is struck by the close parallel between
the administrators of tax statutes and the tax payer's efforts
to diminish his obligation and the classic illustration of the de

velopment of armor on battleships and of offensive weapons to
destroy the armor. The present work, however, by deep anal

ysis of the principles which govern each change in the law and
the relationship of each decision to rules of statutory construc
tion and constitutional principle acquires a permanence which
can be shaken but little by modifications of details of the
statute.

In its plan the work follows the sequence of tax problems
rather than a classification by type of tax payer or the chrono
logical order of the statute. This plan avoids redundancy in
herent in either of the others named. It has the advantage of
bringing to the attention of the attorney using the work the
material developed in the consideration of the problems of sim

ilarly employed persons and industries, while at the same time

taking cognizance of that characteristic of administrative de
termination which considers each case on its merits in direct

relationship to the statute rather than by simulation with prior
claims.

The footnotes throughout are copious, including references
to law journal articles, other texts and, in great numbers, to
the inter-bureau memoranda and constructions which are

usually omitted in the preparation of a tax case by those not

intimately familiar with the development of tax procedure.
However, the authors have not been slavish in their dependence
upon decisions but have frequently introduced original thought,
particularly in fields where decisions conflict or are scarce.

It would be negligent to conclude this review without a word
as to the mechanical perfection of the treatise. The size, bind
ing, paper and print are adapted to comfortable and constant
use. The system of citation has some elements of novelty but

follows in general the practical decimal system. Page titles

are convenient and accurate and a liberal check of case citation
indicates unusual precision.

While the work is sufficiently complete to furnish an ade

quate library to the occasional tax practitioner, its principal
use will unquestionably be as the first reference in the hands of
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the specialist in the development of the theory of a claim under
consideration for the purpose of outlining the search in con

junction with the use of the two principal current services.
The publishers indicate that they propose to supply pocket sup
plements as necessary.

W. A. ROBERTS.*

STATE INHERITANCE TAXATION AND TAXABILITY OF TRUSTS
�by Royce A. Kidder. The Foundation Press, Inc., Chicago, 1934.

Pp. 544.

One has only to consider the present necessities of govern
ment to appreciate the importance of a study and understand

ing of all kinds of revenue-producing taxation. Nation, States
and municipalities are constantly reaching out for funds on

which to operate and new sources of supply are as constantly
being sought. It is interesting to observe, in this connection,
that the Federal and State governments are following in gen
eral about the same lines in developing revenues. This is true,
although it is fairly clear that it was originally contemplated
that the National and State systems should not overlap but fall
on different objects of taxation. Even recently, that is to say
within the last ten years, there was a movement afoot to repeal
the Federal estate tax because it was said the Federal govern
ment should not longer invade a field of taxation rightfully be

longing to the several states. Today no one thinks of the pos
sibility of such repeal. Due to revenue requirements, both gov
ernments are draining the same pools and are to a substantial
extent in competition with each other.

The publication of any work Governing the field of State in
heritance taxes is therefore at this time especially appropriate
and welcome. The inherent difficulties in preparing and ar

ranging in textbook form, material relating to the laws of

forty-seven States having inheritance tax statutes, doubtless
suggests the reason for there being a dearth of publications in
this field. Nevertheless, Mr. Kidder has approached his task
with confidence and resourcefulness, made apparent by the ex

cellent results. Having primarily in mind the needs and con

venience of the practicing lawyer or tax specialist perplexed
with questions arising under Inheritance tax statutes in the

* People's Counsel of the District of Columbia, former Special Assistant
Corporation Counsel in charge of corporate taxes.
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States, a vast amount of important information has been as

sembled.

Starting with historical background, Mr. Kidder's book
traces the development of succession taxes from the earliest
days. Pointing out that it is on the power to transmit, or the
transmission from the dead to the living, that these duties are

levied, the book logically gives comprehensive attention to such
transfers. They range from transfers by will, transfer of fu
ture interests by will, present and future interests in property
transferred by will, transfers at death other than by will, to
transfers during life. Valuations for transfer tax purposes are
dealt with adequately�valuations of life estates, estates for
years, annuities and remainders. Numerous mortality and an

nuity tables are set forth in full. These should prove of great
help to the practitioner, who ordinarily is without ready access

to them. Deductions and exemptions are discussed and refer
ences are made to opinions of the courts in the several juris
dictions. The book also contains several chapters devoted to
administrative and procedural subjects, which add to its prac
tical merit.

Possibly the most important effort of the book is to examine
and set forth the law regarding the status of transfers inter
vivos and transfers upon trust. It is now a common practice
to make such transfers and to dispose of property in this way.

Vaguely the author suggests the possibility of finding within the
covers of the book material on which a practitioner may prop

erly advise clients, so as to minimize, if not avoid, the Inheri
tance tax for which the transfer would be liable at the testa
tor's or settlor's death. With the steady trend of judicial de
cision and statutory enactment which have the effect of "plug
ging the holes" of lawful avoidance, it would be vain indeed to

hope that such a guide could be found in any book. However,
Mr. Kidder has reviewed the cases intelligently and gathered
together sufficient other data to permit the lawyer�who must
do it in any event:�to arrive at his own guess of what the law
will be when his case is decided by the courts.

That a very fair portion of the matter contained in the book
is quoted directly and at length from cases both State and Fed

eral, is recognized by the author. The explanation is that

many of his readers may not have the original sources readily
available. However this may be, the work could doubtless have

been considerably shortened by simply citing the cases to which
attention is directed. To the average practicing lawyer such a
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course would not have seriously impaired the value of the book.
Broadly speaking, however, the volume is a distinct addition to
the library of assembled information on taxation.

Nelson T. Hartson.*

TAXATION OF BANKS�by Lewis H. Kimmel. National Industrial

Board, Inc., New York, 1934. Pp. x, 148.

Given several optional methods of taxing a certain enter

prise, all of which are constitutional, it is of importance to de
termine which method is desirable from the standpoint of all
the interests affected. This choice of method is open to the
states with regard to the taxation of national banks. This also
means a choice of the same method of taxing state banks since
there is no rational basis for discrimination.

This book is a study of these methods in operation and is
made for the purpose of determining the effect of each on the

banking operations, the banking structure, and the services per
formed by banks.
It is pointed out that the trend is from the property tax on

share value to taxes measured by net income and special and
low rate taxes. Where the tax is computed on share value, the
tendency is toward a more restricted tax base. This means

that banks have been put in a class with other commercial enter

prises, as in the case of taxes measured by net income, or that
they have been put in a class to themselves, as in the case of
the special and low rate taxes. The result has been a marked
decrease in the revenue from this source, and so a lessening
of the tax burden of the banks.
It is concluded that the property tax on share value is un

desirable for the following reasons: First, it acts as a deter
rent to any increase in the capital structure of the bank since
that means an increase in taxes ; Second, it means that the bank

costs, as to the tax, are more inflexible and so there is greater
difficulty in adjusting the policy of the bank to the needs of the

banking situation; Third, the possibility of shifting the tax to
those other than borrowers and depositors is less in the case of
this tax. The special and low rate taxes are only less objection
able in that the tax burden under them is lighter.

This is a real contribution to legal literature. More and
more there is need for studies of law in action. This is of in-

* Professor of Law, Georgetown University School of Law.
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terest to the bank customer as well as to the banker. It is of
special interest to the student of taxation in that it marks an
other attack on the ad valorem tax.

The material collected for use in this study is presented in
the form of carefully prepared tables which serve to make the
conclusions even more convincing.

A. H. Eblen.*

PROCEDURE AND FORMS�COMMON LAW PLEADING�by Roger
O'Donnell. National Law Book Company, Washington, 1934. Pp.
XVII, 447.

Roger O'Donnell, in a new book, Procedure and Forms, pub
lished by the National Law Book Company, has made a unique
and worth while contribution to the ever-important and fertile
field of Common Law Pleading. Although many states are

adopting the simplified practice and procedure acts, popularly
known as "Codes," Common Law Pleading retains its vitality,
and is the basis of the codes. A student having an adequate
knowledge of Common Law Pleading will encounter little diffi
culty in learning the art of code pleading.

This new treatise on the historic subject of Common Law
Pleading is composed of two parts : Part 1, the first 283 pages,
comprising the narrative and expository treatment of the sub
ject, and Part 2, the remainder of the book, being entitled
"Common Law Pleading Forms for all Common Law Jurisdic
tions." The author, believing that "there is much of the his
torical matter appurtenant to Common Law Pleading and Pro
cedure which may profitably be disregarded, especially by a stu
dent of the law who is groping his way through the mazes of
the subject, has approached the subject from what he believes
to be the standpoint of the student, and the entire treatise is
written with that object in mind. The author has attempted,
as he states in his preface, "to state each proposition in simple
language and to clothe the treatment of the subject with such
a garment of simplicity as to make it less difficult to grasp the

principles." This is quite a difficult task, but Mr. O'Donnell
has done a commendable piece of work.

To one who has been teaching the subject of Common Law

Pleading for some years, Procedure and Forms, in its composi
tion and appearance, is quite unusual. At the left hand mar

ginal corner of each paragraph, in black letter type, the para-

*Assistant Professor of Law, University of Kentucky College of Law.
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graph is entitled. This, I presume, is for the purpose of re-
View as well as for originality in style. As far as the student
is concerned, this device will probably be used to determine

quickly what not to read.

The footnotes are unusual in that they are printed in the
same size type as the main body of the text. They are com

posed almost entirely of quotations from cases apropos to the
material discussed in the main body of the page, which quota
tions are found in several of the well-known students' case

books, especially the Second Edition of Keigwin's Cases in
Common Law Pleading.

The theoretical treatment of the different actions is fairly
thorough. Following the historical and expository analysis of
the elements of each action, there is the statement of the essen

tial allegations. This is very helpful in aiding the student to
visualize the scope of the individual actions. The action of
Debt has received particularly excellent treatment. Although
not often used at present, in comparison with the other ex con

tractu actions, Debt is important because of its historical value,
having been the earliest form of action upon the contract.

The author has included a short but delightful chapter on

the "Syllogistic Nature of Pleadings." He calls upon the prin
ciples of Science and Logic to aid the pleader in his task. The
form of the syllogism is as follows:

1. Major premise: Substantive law.

2. Minor premise: Statement of facts set forth in the

pleadings.
3. Conclusion: If the major and minor premises accord, the

pleader has stated a good cause of action or ground of
defense. The application of this syllogistic principle is
an important element in the art of pleading.

The subject of Common Law Pleading being complex, and
containing so many details, it is quite natural that the reviewer
might not agree with the amount of material devoted to certain
aspects of the subject by the author. It is the opinion of the
reviewer, for example, that the author imports unnecessary im
portance to what he calls "Degrees of Certainty." It would
appear also that in a rather practical handbook of this char
acter, an attempt to apply Lord Coke's three degrees of cer

tainty is not preferable. As early as 1795, in the case of Dov-
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aston v. Payne,1 Justice Buller indicated some question as to
the practicability of these distinctions. Under the modern
rule a pleading need only be clear enough according to reason

able intendment or construction, though not worded with abso
lute precision. In the expression "certain to common intent,"
"certain" is used not in the sense of particular or specific, but
in its other meaning, that is, clear or distinct. Illustrations of
the possible differences between certainty in declarations and

certainty in defensive pleadings would be helpful to the average
student.

On the whole, O'Donnell's Procedure and Forms will be
found to be a helpful companion or supplemental book to the
case books on the subject of Common Law Pleading now in use

in the various law schools. The excellent forms found in Part
2 are of inestimable value toward giving students a fuller grasp
of the subject.

William Francis Clarke.*

CASES ON PLEADING AND PROCEDURE�by Charles E. Clark. West

Publishing Company, St. Paul, 1934. Pp. 905.

To a teacher of pleading and procedure who agrees that the

topic should be "one of the most interesting subjects of the law
school curriculum" but has had difficulty in the realization of
that ideal, Dean Clark's one volume case book comes as a wel
come deliverance. For the skillful use of varied materials, the
fresh and individual order of presentation, cause at least one

of these unfortunate gentry to feel that at least the subject has
come into its own. With the introduction, containing records
of actual cases and materials designed to show the function of

pleadings, the student is made ready to consider the requisites
of various types of pleadings in their proper context and much

of the abstract character of the study, so difficult for most be

ginners, has been obviated. Again, the grouping of cases into

general divisions such as "Claims for Damages for Injuries to

the Person" and "Claims for Damages for Breach of Contract
and for Debts and Sums Due" seems designed to facilitate a

concrete treatment of the problems presented. The remaining

portions of the work, covering the parties to an action and the

joinder of actions, seem to constitute less evident a departure
from other case books, while the placing of cases dealing with

i 2 H. Blackstone 527 (1795) .

* Dean and Professor of Law, De Paul University College of Law.
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objections to and correction of pleadings in the last part of the
book indicates properly, as it appears to the reviewer, their
relative importance.

Whether or not one agrees with the editor as to the proper

place for the consideration of equitable remedies is a question
rendered immaterial as far as the work under discussion is con

cerned since it is designed to fit in with rather than to supplant
existing courses in Equity. However, the inclusion of material
covered in the orthodox course in common law pleading with the
evident purpose of making such a course unnecessary seems to
raise a more serious problem. Our substantive law has been
molded to such a great extent by the forms of action existing
at common law that it may be argued with considerable force
that greater emphasis should be placed on them than appears
to be given by Dean Clark's treatment. Even if this view is
to prevail, however, a course in code pleading exclusive of com
mon law actions might well be conducted with this book as a

basis.
Some of the material dealing with the institution of suit,

including the summons, matters of jurisdiction and the appear
ance of the defendant in the action is perhaps more profitably
considered in a course in trial practice frankly devoted to local

problems. In schools offering the latter course the same mat
ters would necessarily be covered and some needless duplica
tion would, it is believed, result. If so, that chapter could be

briefly considered in connection with the introductory mater
ials previously referred to.

The collection, being made up for the most part of recent
cases, is valuable in illustrating modern problems and the pre
sent attitude of courts in regard to them. Other works of this
nature have evinced too great a preoccupation with the early
cases arising under the codes and the student is in danger of
over-emphasising the unfriendly attitude of the courts with
the consequent likelihood of adopting too narrow a view of the
reforms which the codes were designed to effect. Dean Clark's
text book has been found in the past to be a valuable corrective
of this state of mind and the collection of cases should have a

similar beneficial influence.
The tendency of almost every specialist in procedure is to

attempt to take under his wing the entire field of law. While
this inclination is understandable because of the problems which
are constantly arising in the consideration of procedural cases,
it is one which should be sternly curtailed in the interest both
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of time and amicable relations with colleagues. If Dean Clark
has sinned in this respect it is only mildly as far as this volume
is concerned. With admirable restraint he has ventured only
briefly into Equity's domain. This reviewer wishes he had
stayed away from Evidence entirely, though many will agree
that a consideration of the burden of proof and the production
of evidence is properly within the scope of a code pleading
course.

The book is well indexed and contains a table of cases. A
table of law review citations might well have been included. In
format, the work is identical with other books in the American
Casebook series, which means that its appearance is attractive,
though the print is somewhat too fine for comfortable reading.

Charles B. Nutting.*

RESTATEMENT OF THE LAW OF TORTS�as adopted and promul
gated by the American Law Institute, May 11, 1934. Volume I, Inten
tional Harms to Persons, Land and Chattels; Volume II, Negligence.
The American Law Institute, Publishers, St. Paul, 1934. Pp. xxxii,
1338.

The first impulse when one sets out to review a work of the

type of the Restatement of the Law of Torts is to attempt to
duplicate the "Ode On Looking Into Chapman's Homer." The
work involved in the preparation of these volumes has been

prodigious. Where lawyers are accustomed to search for weeks
and even months in an effort to ascertain the state of the law

on a single limited point, the American Law Institute, through
its committee on Torts, has labored since 1923 in an effort to

present in a crystallized form the common law of Torts as

found in the United States.
It cannot be expected that the Restatement, as adopted and

promulgated by the American Law Institute, is infallible. One
cannot expect the rules laid down by the Restatement to be
followed without dissent in all jurisdictions. As the introduc
tion to Volume I sets out,1 "the object of the Institute is ac

complished in so far as the legal profession accepts the Re

statement as prima facie a correct statement of the general law
of the United States."
It is indeed a desirable thing that the Restatement should

* Assistant Professor of Law, University of Nebraska College of Law.
i At p. 9.
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be followed. It is desirable that in future years the lawyers
and the courts will be able to look back and commence their

determination as to the state of the then existing law with
a study of the provision of the Restatement covering the par
ticular phase of law involved. On the other hand, it is to be

expected that there will be such decisions as Culling v. Goetz,2
wherein the court, referring to Section 227 of the Tentative
Draft Number of this Restatement, said:

"The authorities in New York are there stated to be in conflict
with the rule enunciated in this section. If the law of New York is
to be brought into conformity with the Restatement in this respect,
it is not for this Court to do so."

There are also rules of torts that have been so deeply drafted
on local practice that the local decisions rather than the Re
statement will be followed.

The Tentative Drafts of the Restatement have heretofore
been well accepted by the courts. It is to be regretted, how
ever, that attorneys generally have not sufficiently felt their
influence.

It is impossible adequately or completely to cover these two
volumes in a brief book review. It would be foolhardy for the
reviewer to attempt to pick out particular Sections and criti
cize them as improperly adopted, for in a work so extensive and
comprehensive as the Restatement, it is to be expected that even
a Homer will nod. A cursory examination of its pages, how

ever, must leave one to agree that the work has been generally
handled in an expert manner, and that the product is concrete
and easily intelligible. To the student the Restatement will be
of inestimable value in his effort to cull from the cases the gen
eral rule applicable in the United States.

We should be grateful to the Law Institute for the work that
it has produced, and we should hope that the lawyers and the
courts will be sufficiently wise to adopt it as a prima facie
statement of the law and thereby make their own work in reach
ing the determination of a just conclusion in tort cases more

expeditious and more uniform.
Al. Phillip Kane.*

2 247 N. Y. Supp. 109 (1931).
* Assistant Professor of Law, Georgetown University Law School.
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FEDERAL SECURITIES ACT PROCEDURE�by J. K. Lasser and J. A.
Gerardi. McGraw-Hill Book Company, New York, 1934. Pp. XI, 388.

The authors state that this treatise is for the primary pur
pose of the elucidation of methods of procedure for compliance
with the requirements of the Securities Act 1 "in the language
of the accountant and the business executive." The book is
none the less valuable to the lawyer as a convenient means of
familiarizing himself with the Act which was proposed by Presi
dent Roosevelt "to add to the ancient rule of caveat emptor the
further doctrine 'let the seller also beware' "1(a) The Act as

drafted extended this warning to beware to include directors
of or partners in the issuer, the attorney, accountant, engineer,
or appraiser who has with his consent been named as having
prepared or certified any part of the registration statement, and
distributors of non-exempted securities, and various other
persons.

The authors have pointed out the pitfalls awaiting these per
sons and have detailed the means of avoiding such pitfalls.
There is a good discussion of the standards of conduct required
by the Act of persons involved in the issuance and sale of se

curities, with suggested precautionary practices which can be
used so as to avoid personal liability under the provisions of
the Act. The authors express the belief that there has been
a misconception of the extent of the civil responsibility pro
visions of the Act, which misunderstanding has been fostered

by those persons who seek to secure the abrogation of many of
the essential responsibility provisions. While those involved
in the issuance and sale of securities may incur large liabilities,
yet these responsibilities may be avoided by the exercise of rea
sonable diligence in the preparation of registration statements
and prospectuses. The Act does not make company officials in

surers of the truth and completeness of the infomation con

tained in the registration statement; it does not require that

they delve deeply into every fact and figure or that they scru

tinize facts and opinions given by independent experts�ac

countants, attorneys, engineers, and appraisers.2 Although the

issuer is virtually an insurer of the truth of the registration

148 STAT. 74 (1933), 15 U. S. C. A. � 77a (1934).
Ka) Letter to Congress of March 29, 1933 recommending "legislation

for federal supervision of traffic in investment securities in interstate com

merce." 77 Cong. Rec. 937 (1933).
2 Supra note 1, at 82.
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statement,3 the obligations of company officers to investors are

adequately taken care of if reliance for details is placed upon

competent independent experts selected with reasonable care.4

The book is generously interspersed with references to and

quotations from the Congressional Record containing discus
sions of various Sections of the Act, and Federal Trade Com
mission releases and rulings concerning the Act. The regula
tions of the Federal Trade Commission issued July 29, 1934,
under its delegated power,5 exempting certain securities from

registration, are set out in full. The Securities Act is set out in
an appendix with the 1934 amendments in italics and pertinent
provisions of the Act are conveniently reprinted in the text in
connection with the discussion of those particular portions of
the Act. There is also included in an appendix a specimen of the
Commission's Form�A-l Registration Statement, which form
is applicable to general issues of securities as distinguished
from the special types of issues which are required to be regis
tered on special forms.

The book is a careful analysis of the Act and procedure
thereunder�from the substantive provisions for civil and cri
minal responsibility, to the rules of the Commission as to its
business hours and as to the paper, ink, and margin require
ments of the registration statements. The work should be ex

ceedingly helpful to the business executive, accountant, and
their attorneys who are confronted with problems of comply
ing with the Act.

Claude H. Brown.*

THE SECURITIES EXCHANGE ACT OF 1934�by Charles H. Meyer.
Francis Emory Fitch, Inc., New York, 1934. Pp. 251.

There has recently been such an increase in the number of
administrative agencies of all kinds that the lawyer is faced
with a well-nigh impossible task in attempting to keep abreast
of the latest legislative developments along these lines. Unless

3 "The term 'issuer' means every person who issues or proposes to issue

any security; ..." Supra note 1.
4 What constitutes reasonable investigation and reasonable ground for

belief is determined by the standard required of a "prudent man in the

management of his own property," under the 1934 amendments to the Act.

Supra note 1, at 907.
3 Supra note 1, at 76.
* Assistant Professor of Law, University of Oregon School of Law.
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he be a specialist in a particular field, about all he can hope to
do is to acquaint himself with the broad outline and underlying
purpose of such legislation. As an aid to this end there is a

real need for an analytical and explanatory survey of many re

cent congressional statutes. In the book under review Mr.
Meyer has given us just such a concise yet comprehensive study
of the Securities Exchange Act of 1934 and of the Securities
Act of 1933, as amended in 1934. There having been no deci
sions under either of these Acts at the time the book was writ
ten, it is wholly devoid of citations and as a result its value to
the lawyer is necessarily limited. It can only serve as a gen
eral introduction to a study of these statutes and as an exposi
tion of the author's personal opinion concerning their proper
construction, a matter about which there may well be differ
ences of opinion as the author himself points out.

The scheme of the book is to present, first, in Part I a brief

summary of the Securities Exchange Act together with a dis
cussion of some of its more important features. The rest
Part 1 consists of a detailed examination of the Act itself. The
text of the statute is reproduced one Section at a time followed

by an analysis and explanation of that Section. Part II is de
voted to a similar treatment of the Securities Act.

Except insofar as it fills the need for an introductory survey
of the scope and purpose of these Acts, such a study is of more
value to the layman than the lawyer. Certainly no one actively
dealing in securities, whether as seller, purchaser or broker,
should fail to give careful attention to this book as a whole and
particularly to the discussion of margin requirements (Section
7), broker's and dealer's borrowings (Section 8), and the pro
hibitions against manipulation (Sections 9 and 10). However,
although an attempt has been made to consider all the problems
likely to arise under these acts, Mr. Meyer warns the layman
that "in no case should the book be used to supplant legal ad
vice where any action which may be affected by the Act is con

templated."
Clyde L. Colson.*

* Assistant Professor of Law, Emory University, The Lamar School
of Law.
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A number of the books listed below will be reviewed in the

May issue of the Journal :

Adam, John and Adam, J. Collyer�Gross' Criminal Investiga
tion. A Practical Textbook for Magistrates, Police Officers
and Lawyers. Adapted from the System Der Kriminalistik
of Dr. Hans Gross, Third Ed., by Normal Kendal. Sweet and
Maxwell, Ltd., London (The Carswell Company, Ltd., Toron
to), 1934. Pp. 569.

American Law Institute�Restatement of the Law of Conflict of
Laws. American Law Institute Publishers, St. Paul, 1934.

Pp. 814.

Ball, John A.�Canadian Anti-Trust Legislation. The William
and Wilkins Company, Baltimore, 1934. Pp. 105.

Bauer, John, and Gold, Nathaniel�Public Utility Valuation for

Purposes of Rate Control. The Macmillan Company, New

York, 1934. Pp. 477.

Beard, Bell Boone�Juvenile Probation, An Analysis of the Case
Records of Five Hundred Children Studied at the Judge Baker
Guidance Clinic and Placed on Probation in the Juvenile
Court of Boston. American Book Company, New York, 1934.
Pp. 219.

Borchard, Edwin�Declaratory Judgments. Banks-Baldwin
Law Publishing Company, Cleveland, 1934. Pp. 669.

Bouscaren, S. J., Lincoln T.�Canon Law Digest, Officially Pub
lished Documents Affecting the Code of Canon Law, 1917-
1933. The Bruce Publishing Company, Milwaukee, 1934.

Pp. 928.

Breckinridge, Sophonisba P.�Social Work and the Courts. Uni
versity of Chicago Press, Chicago, 1934. Pp. 604.
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Brewster, Kingman�An Outline of the New Deal Administra
tion. Privately Printed, Washington, 1934. Pp. 125.

Brewster, Stanley�Twelve Men in a Box. Gallaghan and Com

pany, Chicago, 1934. Pp. 175.

Brigance, William Norwood�Jeremiah Sullivan Black, a De
fender of the Constitution and the Ten Commandments. Uni
versity of Pennsylvania Press, Philadelphia, 1934. Pp. 303.

Carberry, John Joseph�The Juridical Form of Marriage, An
Historical Conspectus and Commentary, The Catholic Univer

sity of American Canon Law Studies. The Catholic University
of America, Washington, 1934. Pp. 177.

Carothers, Neil�Experimenting With Our Money. Farrar and

Rinehart, Inc., New York, 1934. Pp. 57.

Carswell, Donald�The Trial of Guy Fawkes, Notable British
Trial Series. William Hodge and Company, Ltd., London,
1934. Pp. 190.

Chambers, Jay L., and McGuire, S. H.�The New Deal Inter

preted, 107 Questions and Answers on the Recovery Measures
and Administrative Agencies. Callihan and Stottlemire
Company, Cambridge, Ohio, 1934. Pp. 64.

Chapman, John M.�Concentration of Banking, The Changing
Structure and Control of Banking in the United States. The
Columbia University Press, New York, 1934. Pp. 388.

Cicognani, The Most Reverend Amleto Giovanni�Canon Law,
I. Introduction to the Study of Canon Law, II. History of
the Sources of Canon Law, III. A Commentary on Book I of
the Code. Authorized English Version by Joseph M. O'Hara
and Francis Brennan. The Dolphin Press, Philadelphia,
1934. Pp. 887. Reviewed in this issue supra page 589.
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Claire, Guy S.�Administrocracy, The Recovery Laws and Their
Enforcement. The Macmillan Company, New York, 1934.

Pp. 118.

Commission of Inquiry on Public Service Personnel, Report�
Better Government Personnel. Whittlesey House, New York,
1935. Pp. 182.

Commission on the Administration of Justice in New York
State, Report, Legislative Document, No. 50. J. B. Lyon
Company, Albany, 1934. Pp. 1016.

Committee on Criminal Courts and Procedure of the New York
County Lawyers Association, Discussion of Proposed Crimi
nal Law Enforcement Reforms and Tentative Recommenda
tions Prepared for the American Bar Association. Published
by the Association, New York, 1935. Pp. 166.

Cooper, Russell M.�American Consultation in World Affairs
for the Preservation of Peace. The Macmillan Company,
New York, 1934. Pp. 406.

Culver, Dorothy Campbell�Compiler, Labor Under the New
Deal: A Selected Bibliography Including Analyses of Labor
Organization Periodicals, (Mimoeform) . Bureau of Public Ad
ministration, University of California, Berkeley, 1934. Pp. 58.

Culver, Dorothy Campbell�Compiler, Bibliography of Crime
and Criminal Justice 1927-31. The H. W. Wilson Company,
New York, 1934. Pp. 413.

Dewing, Arthur Stone�A Study of Corporation Securities:
Their Nature and Uses in Finance. The Ronald Press Com
pany, New York, 1934. Pp. 427.
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Duden, Konrad�Der Rechtserwerb vom Nichtberechtigten an

beweglichen Sachen una" Inhaberpapieren im deutschen inter-
nationalen Privatrecht. Walter de Gruyter and Company,
Berlin and Leipzig, 1934. Pp. 137.

Economic Legislation of the Seventy-Third Congress, Vol. II.
(Regular Session). National Industrial Conference Board,
Inc., New York, 1934. Pp. 256.

Falco, Mario�The Legal Position of the Holy See Before and
After the Lateran Agreements, Two Lectures Delivered in the
University of Oxford. Translated by A. H. Campbell. Ox
ford University Press, London, 1935. Pp. 45.

Fenwick, Charles G.�International Law (Second Edition). D.

Appleton-Century Company, Inc., New York and London,
1934. Pp. 623.

Fraenkel, Osmand K., Editor�The Curse of Bigness, Miscella
neous Papers of Louis B. Brandeis. The Viking Press, New
York, 1934. Pp. 339.

Gunther, Jack Disbrow and Charles 0.�The Identincation of
Firearms; From Ammunition Fired Therein With an Anal
ysis of Legal Authorities. John Wiley and Sons, Inc., New

York, 1935. Pp. 342.

Hannon, Jerome Daniel�The Canon Law of Wills, An Histori
cal Synopsis and Commentary, The Catholic University of
America Canon Law Studies. The Catholic University of
America, Washington, 1934.

Harvard Legal Essays�Written in Honor of and Presented to

Joseph Henry Beale and Samuel Williston by a Group of Their
Former Students. The Harvard University Press, Cam

bridge, 1934. Pp. 553. Reviewed in this issue supra page
574.
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Hill, Chesney�The Doctrine of Rebus Sic Stantibus in Interna

tional Law. The University of Missouri Studies, University
of Missouri, Columbia, 1934. Pp. 93.

Hill, David Spence�Control of Tax-Supported Higher Educa
tion in the United States. The Carnegie Foundation for the
Advancement of Teaching, New York, 1934. Pp. 385.

Hubbard, Joseph B.�The Bank, The Budget and Business. The
Macmillan Company, New York, 1934. Pp. 147.

Humble, Henry Wilbur�Principles of the Law of Evidence with
Cases for Discussion. National Text Book Series, Callaghan
and Company, Chicago, 1934. Pp. 424. Reviewed in this
issue supra page 610.

Hunter, William A.�Introduction to Roman Law (Ninth Edi

tion). Revised by F. H. Lawson. Sweet and Maxwell, Ltd.,
London, 1934. Pp. 212.

Isaacs, Nathan�The Law in Business Problems (Revised Edi

tion) . The Macmillan Company, New York, 1934. Pp. 512.

Johnson, Alvin W.�The Legal Status of Church-State Relation

ships in the United States, With Special Reference to the Pub
lic School. The University of Minnesota Press, Minneapolis,
1934. Pp. 314. Reviewed in this issue supra page 617.

Judicial Council of the State of New York, First Report, Legis
lative Document (1935) No. 48. J. B. Lyon Company, Al
bany, 1935. Pp. 49.

Kantorwicz, Herman�Tat una" schulol, Orell Fussli Verlag, Zu
rich and Leipzig, 1933. Pp. 339.

Kennedy, Richard Lea�Trial Evidence, A Synopsis of the Law
of Evidence Generally Applicable to Trials (Second Edition).
Vernon Law Book Company, Kansas City, 1935. Pp. 208.
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Kimmel, Lewis H.�-The Taxation of Banks, The National In

dustrial Conference Board, Inc., New York, 1934. Pp. 148.

Reviewed in this issue supra, page 623.

Kulp, Victor�Cases on Oil and Gas (Second Edition), Ameri
can Case Book Series. West Publishing Company, St. Paul,
1935. Pp. 663.

Landis, James M.�Cases on Labor Law, University Case Book

Series. The Foundation Press, Inc., Chicago, 1934. Pp. 718.

LeRoy, Howard S.�Air Law, Outline and Guide to Law of Ra

dio and Aeronautics. Privately Printed, Washington, 1935.

Pp. 120.

Mackintosh, James�Roman Law in Modern Practice. W. Green

and Son, Ltd., Edinburgh, 1934. Pp. 202.

McGrath, Edward F.�I Was Condemned to the Chair. The

Frederick A. Stokes Company, New York, 1934. Pp. 312.

McKeown, Tom D., and Langeluttig, Albert�Federal Debtor

Relief Laws. The Foundation Press, Inc., Chicago, 1935. Pp.
237.

Morris, Albert�Criminology. Longmans, Green & Company,
New York, 1934. Pp. 590.

Myres, S. D., Jr.�Politics in the South, An Estimate. Arnold
Foundation Studies in Public Affairs. Published by George
F. and Ora Nixon Arnold Foundation, Southern Methodist

University, Dallas, Texas, 1934. Pp. 38.

O'Donnell, Roger�Procedure and Forms, Common Law Plead

ing. National Law Book Company, Washington, 1934. Pp.
447. Reviewed in this issue supra, page 624.
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O'Rourke, Vernon A.�The Juristic Status of Egypt and the

Sudan, The Johns Hopkins University Studies in Historical
and Political Science. The Johns Hopkins Press, Baltimore,
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Owens, Richard N.�Business Organization and Combination.

Prentice-Hall, Inc., New York, 1934. Pp. 649.

Riberio, Leonidio�Arquivios de Medicina Legal e Identificacao,
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Pp. 415.
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Shotwell, James T., Editor�The Origins of the International
Labor Organization. Columbia University Press, New York,
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Stone, Edward�Contemporary Legislative and Banking Prob
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Regulation Resulting from the Economic Crisis, and a Discus
sion of the Banking Problems Arising Therefrom. American
Institute of Banking, New York, 1934. Pp. 324.

Sutherland, Edwin H.�Principles of Criminology. J. B. Lip-
pincott Company, Chicago, 1934. Pp. 619.

Swetlow, George I.�Manual of Medico-Legal Jurisprudence,
(Mimeoform). Privately published, New York, 1934. Pp.
183.

Tax Research Foundation�Tax Systems of the World, A Year
Book of Legislative and Statistical Information Including All
the States of the United States (Fifth Edition) . Commerce
Clearing House, Inc., Chicago, 1934. Pp. 282.
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Van Kleeck, Mary�Miners and Management, A Study of the
Collective Agreement Between the United Mine Workers of
America and the Rocky Mountain Fuel Company and An Anal
ysis of the Problem of Coal in the United States. Russell
Sage Foundation, New York, 1934. Pp. 391.

Walker, Harvey�Law Making in the United States. The Ron
ald Press Company, New York, 1934. Pp. 495.

Walker-Smith, Derek�Lord Reading and His Cases ; The Study
of a Great Career. The Macmillan Company, New York,
1934. Pp. 400. Reviewed in this issue supra, page 574.

Wallace, Henry A.�New Frontiers. Reynal and Hitchcock,
New York, 1934. Pp. 314.

Watts, P. R.�The Problem of the Defaulting Purchaser, A Col
lection of Articles from the Australian Law Journal. The
Law Book Co. of Australasia, Ltd., Melbourne, 1934. Pp. 144.

Weinberger, Harry�The Liberty of the Press. Two addresses
delivered before the Philadelphia Bar Association commemo

rating the services of Andrew Hamilton. The Oriole Press,
Berkeley Heights, New Jersey, 1934. Pp. 39.

Whitney, Simon�Trade Associations and Industrial Control.
Central Book Company, New York, 1934.

Willard, James Field�Parliamentary Taxes on Personal Prop
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Wilson, Francis Graham�Labor in the League System. A Study
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University, California, and the Oxford University Press, Lon
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Wright, Everett G.�Patents, A Concise Informative Guide to
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