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ADVISORY FUNCTIONS IN FEDERAL SUPREME COURT

(A Realistic Study in Judicial Administration)

E. F. Albertsworth *

TT IS accepted juristic and constitutional theory in American
legal thought that the United States Supreme Court cannot

and should not render so-called "advisory" opinions to other
branches of the Federal Government or to those of the several
States.1 The conception is that the judicial function of that
Court does not include any substantive power 2 to review pro
posed or completed acts of the other co-equal powers in the
federal State until a "case" or "controversy" presenting a

justiciable issue arises. A similar attitude obtains in regard to
the rendition of "declaratory" judgments3 for the benefit of

private litigants before there has been a breach of duty, with
consequent creation of a right of redress in the claimant. With
a single exception, the Court has followed faithfully this con-

* Professor of Law, Northwestern University. Author of Constitu
tional Issues of the Federal Power Program (1935) 29 III. L. Rev. 833,
and articles in various legal periodicals.

iMuskrat v. United States, 219 U. S. 346 (1911) ; Keller v. Potomac
Electric Power Co., 261 U. S. 428 (1923).

2 "This [power of overthrowing an Act of Congress] is not the exer

cise of a substantive power to review and nullify acts of Congress, for
no such substantive power exists. It is simply a necessary concomitant
of the power to hear and dispose of a case or controversy properly before
the Court, to the determination of which must be brought the test and
measure of the law."�Sutherland, J., in Adkins v. Children's Hospital,
261 U. S. 525 (1923).

3 Liberty Warehouse Co. v. Grannis, 273 U. S. 70 (1927) ; Willing
v. Chicago Auditorium Association, 277 U. S. 274 (1928). Congress, in
1933, enacted for the federal courts a declaratory judgments law, as

follows: "In cases of actual controversy the courts of the United States
shall have power upon petition, declaration, complaint or other appropriate
pleadings to declare rights and other legal relations of an interested party
petitioning for such declaration, whether or not further relief is or

could be prayed, and such declaration shall have the force and effect of
a final judgment or decree and be reviewable as such." 48 Stat. 955

(1933), 28 U. S. C. A. � 400 (1934). Cf. Nashville, Chattanooga & St.
L. Ry. v. Wallace, 288 U. S. 249 (1933).
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ception of its judicial function from the time of its creation
under the first Congress down to more modern times. In 1793,
President Washington, acting under the advice of Jefferson
but against that of Hamilton,4 submitted for advisory decision
to the Supreme Court justices twenty-nine questions relating
to international law, neutrality, and the construction of French
and British treaties. The justices stating that it was not a

judicial function of the Court to give advisory opinions apart
from a "case" or "controversy," refused to comply with the
request of Washington. Again in 1798 when the Virginia-
Kentucky Resolutions were adopted claiming a right of nullifica
tion of decisions of the Supreme Court of the United States,
Hamilton requested 5 the Court to join with the executive and
legislative branches of the Central Government protesting the
alleged right of the several States thus to question federal laws.
The Court again refused to take this step. But later, when
President Monroe asked the justices 6 for an advisory opinion
on the question whether the Federal Government had authority
to appropriate federal funds for internal improvements, the
justices replied Congress might do so in connection with its

power over military and post roads. In the words of Mr. Beck :

"Thus, for the first and only time in its history, the Supreme
Court informally acted in an advisory way." 7

This neutral position or aloofness of the Court has resulted
in enactment of legislation or the performance of executive
acts by other branches of government which, for many reasons,
could not be challenged in the Court after their occurrence.8
Moreover, this concept of the judicial function has led to the

4 1 Warren, "The Supreme Court in United States History" (1924)
108-112.

5 Id. at 258 et seq.
6 James M. Beck, "The Future of the Supreme Court," vol. 6 of

Lectures on Legal Topics Before the Bar of the City of New York, p. 255
lid. at 256.
8 The so-called spending powers of the Federal Government are in

point. Cf. Frothingham v. Mellon, 262 U. S. 447 (1922). And see

Corwin, The Twilight op the Supreme Court (1934) ch. 4. It should
be carefully noted, however, that in connection with the eases thus far

considered by the Federal Supreme Court which raised the "spending
powers" of the Central Government, no justiciable issue was present in
that the parties litigant were unable to prove special damage sufficient
to raise the question on its merits. Cf. my discussion, Constitutional Issues
of the Federal Power Program (1935) 29 III. L. Rev. 833.
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passage of laws where there was doubt of the power of the
Central Government or that of the constituent States because
the viewpoint of the Court on their constitutionality could not

be known in advance.9 I reserve for later discussion the question
whether or not American governmental machinery is defective
because of the prevalence of this viewpoint of the Supreme
Court's functions. Suffice to say here, there has been no urge
either in the legal profession or in popular opinion to remedy
this situation, if it needs remedying. Why is this ? Is it because
of general satisfaction with the existing machinery, or is it
due to the fact that the Court already renders certain so-called
"advisory" functions? In my judgment, I believe it is due to
the latter.

Juristic Realism versus Legal Theory of Advisory Functions
It is my thesis that the Supreme Court or the individual

justices are already performing under various labels and pro
cedure "advisory" 10 functions in the processes of Federal and
State legislation, and in charting the Court's decisions on a

certain course. Sometimes this "advisory" function is readily
discernible, but in other instances only microscopic examination
in the laboratory of juridical analysis will disclose the process.
Such is and must be the verdict of juristic realism when the
facts and materials are brought to light, as I trust will be in
this discussion. Of course, any negative decision of the Su
preme Court, or for that matter any court, performs the indirect
function of "advising" with reference to correction of defects
of a given law or its complete repeal, as the case may be. But
I refer to an entirely different line of developments. Through
dicta in the course of an opinion, or through observations and
passing remarks in a proper "case" or "controversy" before
the Court, the latter may advise a legislative body, whether
the Congress or the several States, how legislation may be cor

rected in the future. Thereafter, when the legislative body

9 Numerous federal laws have been enacted, many of them probably
unconstitutional, but only a few have been overthrown. Cf. Beck, The
Changed Conception of the Constitution 69 Peoc. Am. Philos. Soc. 111.

10 Strictly speaking, an "advisory" opinion is an ex parte proceeding
specially -instituted by some branch of government requesting of the
highest judiciary its attitude on a pending measure. In this sense, the so-

called "advisory" opinions to which I refer in this discussion can hardly
be classified as truly "advisory."
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does act in harmony with the judicial allusions, the Court will
sustain the newly enacted law if a proper case presenting the
issue arises. Whether or not such a case does arise, it may
nonetheless be important to ascertain whether the legislative
body, acting on the advice already given in the Court, did
enact the modified law. If it did not, the Court by a policy of
consistent construction of the law still on the books, may attempt
to compel the legislative power to act. And at times, such
actions has occurred. Nor must the influence of dissenting
justices upon the majority, with perhaps later transmutation
of the dissent itself into the majority view, be overlooked in
this process. For dissent of colleagues is a powerful factor
in advising with respect to future scope of later decisions of
the Court, or their complete repudiation. Perhaps this dissent
factor may be designated the "internal" advisory function of
the justices.11 Lastly, the role played by individual justices in
formulating bills governing judicial procedure before the Court,
cannot be ignored because they reveal the justices again as

advisers to proposed legislation as representative of the Court
itself.

Analysis of the available juridical material apropos of the
topic under discussion reveals the following classification:
1. Individual Justices as Consultant Advisers of Limited Scope;
2. Advisory Character of Judicial Dissents; 3. Judicial Dicta
Advisory to Congressional or State Action ; 4. Judicial Construc
tion to Compel Congressional or State Action.

Supreme Court Justices as Advisers on Proposed Legislation
Concerning the Court

Only in a limited fashion have the Supreme Court justices
acted in the capacity of advisers to proposed legislation in Con
gress. When the lawmakers were seeking enactment to improve
judicial procedure or to alter the jurisdiction of the Court the

justices have felt it advisable to abandon their position of

neutrality or aloofness. In 1922 when the legal profession and
the Congress were desirous of reducing the work of the Court,

11 A learned justice of the Federal Supreme Court sometime ago
stated to me privately that he regarded his dissenting opinions as educa
tional and informative in character, both to his colleagues and to the

legal profession. Elaborate documentation of the dissent he felt desirable
as an additional part of this "educational" process.
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Chief Justice Taft and his colleagues took an active part in
advising the Congress with reference to the Court's attitude.
Speaking before the annual meeting of the American Bar Asso
ciation, the late Chief Justice said:

"The members of the Supreme Court have become so anxious to
avoid another congestion like that of the decade before 1891, that
they have deemed it proper themselves to prepare a new bill amending
the jurisdiction of the Supreme Court and to urge its passage. A
committee was appointed some two years ago, and this year they
gave great attention to it. . . . The bill is now pending in Con

gress." 12

Chief Justice Taft and his colleagues not only prepared their
own bill, but a committee of the justices appeared before the

proper Congressional committee and actively urged its passage.
More recently, Chief Justice Hughes and two of his col

leagues�Mr. Justice Van Devanter and Mr. Justice Brandeis�

representing the Court, appeared before the Senate Judiciary
Committee in opposition to the Black bill which would increase
the number of direct appeals from the United States district
courts to the Federal Supreme Court in cases where injunctive
suits had been brought against New Deal agencies.13 The pur

pose of the Black bill was to give quick and preferential con
sideration to legal efforts to restrain New Deal agencies by
eliminating from the picture appeals to the United States circuit
courts of appeal. In some quarters there was a disposition
to criticise the justices for departing from their customary
neutrality when legislation was pending, but as observed, Chief
Justice Taft and his colleagues had already created precedents
in this respect, particularly where legislation was contemplated
relating to the Court's jurisdiction or its procedure. On the
whole, it would seem to be a sound principle of judicial states
manship that the justices give advice in such matters.

Advisory Character of Judicial Dissents

I think that individual justices on the Supreme Court play
a role in rendition of advisory opinions when they dissent and

12 Possible and Needed Reforms in the Administration of Justice in
the Federal Courts (1923) 47 A. B. A. Rep. 250, 254.

13 Chicago "Tribune," March 25, 1935.
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express that dissent in reasoned form.14 In this process the
dissentients really advise their own colleagues of the weaknesses
of the majority position, or point out the limited scope of the
opinion, and inform the public and the profession that other
times and circumstances may call for a qualification of the
Court's opinion. Or the dissent may contain a philosophy that
profoundly affects later legislation and results even in amend
ments to the Constitution. And lastly, the dissent may in
process of time become the majority viewpoint itself, due to
a changed personnel on the Court or to altered national cir
cumstances and viewpoints.

(a) Dissents Becoming Majority Viewpoints

A considerable number of precedents are to be found in
the history of the Supreme Court where strong and well-
reasonal dissents worked a ferment of erosion that gradually
led to their adoption as the prevailing judicial viewpoint. De
tailed discussion of the precedents is inadvisable 15 in this dis

cussion, but a few of the more striking may not be inapropos.
Express recognition of the truth of the observation that dissents
often become the majority viewpoint is found in Terral v. Burke
Construction Company.18 This case expressly overruled a line
of decisions of the Court which under various theories had

upheld the power of the several States to revoke licenses of

foreign corporations to do business within the States if the said

corporations, contrary to statute, resorted to the federal courts
within the State. Chief Justice Taft, in part, said :

14 "Regardless of the abundance of husks, many grains of great merit
are stored in dissenting opinions that eventually are discovered and

brought to fruition under the stimulation of the human desire for ad

vancement." Shelton, Minority Opinions in the Making of the Law (1924)
9 Va. L. Reg. (n. s.) 640.

15 Mr. Justice Brandeis, dissenting, in Burnet v. Coronado Oil and

Gas Co., 285 U. S. 243 (1931) gives a list of such dissenting opinions
having in process of time become the majority doctrine. He also gives
a list of cases where the Federal Supreme Court has expressly overruled
its earlier decisions. For a number of years, I required my advanced
students in Constitutional Law, to prepare such a list of decisions. And

see further, my discussion, The Rise and Fall of Constitutional Doctrine
(1931) 17 A. B. A. J. 471.

i�257 U. S. 529 (1922).
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"The cases of Doyle v. Continental Insurance Company, 94 U. S.
535, and Security Mutual Life Insurance Co. v. Prewitt, 202 U. S.
246, may be considered as overruled and the views of the minority
judges in those cases have become the law of this court." 17

The dissenting opinion as an educational instrument for
the majority justices, and as advisory to them, is to be seen

in the following cases : The dissent in Hepburn v. Griswold 18

became the majority viewpoint a short time later in Knox v.

Lee;19 Leisy v. Hardin20 overruled The License Cases;21 Motion
Picture Co. v. Universal Film Company 22 overruled Henry v.

A. B. Dick Company ; 23 Farmers Loan & Trust Company v.

Minnesota 24 adopted the dissent of Blackstone v. Miller ; 25 Roch
ester Railway Company v. City of Rochester 26 was strongly
influenced by the dissent in Washington University v. Rouse ; 27

Wilson v. New 281 overruled "sub silentio" the reasoning of
Lochner v. New York29 and Muller v. Oregon;30 Brenham v.

German-American Bank 31 adopted the dissent in Rogers v. Bur
lington.32 There are other cases where the Federal Court over
ruled prior holdings even though there were no dissents.33 This
was largely due to the fact that a new personnel had ascended
the bench and new circumstances called for repudiation of the
older decisions.

17 /d. at 533.
18 8 Wall. 603 (1870).
"12 Wall. 457 (1872).
2�135 U. S. 100 (1889).
21 5 How. 504 (1884) .

22 243 U. S. 502 (1916).
23 224 U. S. 1 (1911).
24 280 U. S. 204 (1932).
2fs188 U. S. 189 (1902).
26 205 U. S. 236 (1906).
27 8 Wall. 439 (1869).
28 243 U. S. 332 (1916). But cf. Texas & New Orleans Ry. v. Broth

erhood of S. S. Clerks, 281 U. S. 548 (1929).
29 198 U. S. 45 (1904).
30 208 U. S. 412 (1907).
31 144 U. S. 173 (1891).
32 3 Wall. 645 (1870).
33 Cf. The Gennessee Chief v. Fitzhugh, 12 How. 443 (1845) and

The Thomas Jefferson, 10 Wheat. 428 (1825). And see the list referred
to in supra note 15, by Mr. Justice Brandeis.
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(b) Dissents Affecting Later Legislation or Amendments, or

Adoption of Policies of Government

It is not too much to say that the powerful dissent in Chisholm
v. Georgia,3* the majority of whom had held one of the several
States subject to suit by a private party, affected the public
opinion of America in subsequently adopting the Eleventh
Amendment forbidding such suits without consent of the States.
The dissent in Scott v. Sandford3S urging greater safeguards
for the colored race, was a fore-runner of the Thirteenth Amend
ment prohibiting involuntary servitude. The powerful dissent
of Mr. Justice Brandeis in New State Ice Co. v. Liebmann36
arguing that an economic depression created emergency powers
in the several States to regulate businesses not before subject
to such regulation, undoubtedly profoundly affected recent legis
lative enactments, actual and proposed, seeking to deal with
the industrial depression. In all these instances, the individual
dissentients indirectly "advised" public opinion, and even aided
in creating public opinion or in crystallizing it. In truth, today
with the vast increase in federal regulation of activities under
the New Deal, it has been said that these in large part are but
the expression of minority viewpoints enunciated in the Supreme
Court of the United States opinions.37

Judicial Dicta Advisory to Congressional Action

I explore now avenues of research where the advisory process
in the Supreme Court may not be so readily discernible as in
the instances already discussed. For here the laboratory method
of careful investigation of a judicial opinion is necessary, with

diligent and painstaking search of its aftermath in legislation
and re-appearance of judicial decision pertaining to the subject
matter. In other words, a pioneer decision is first found, there
after modified legislation in harmony with the dicta in the

a* 2 Dall. 419 (1793) .

35 19 How. 393 (1856).
36 285 U. S. 262 (1932).
37 As in the first child labor case (Hammer v. Dagenhart, 247 U. S.

251 (1917) ; the minimum wage case (Adkins v. Children's Hospital, supra
note 2) ; hours of labor cases (such as Lochner v. New York, supra note

29) , and those relating to transmuting private business into those affected
with a public interest (such as the New State Ice Company case, supra

note 36).
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original opinion, and still later, if possible, another decision

construing the modified legislation. One of the most striking
phenomena of the Court's role as adviser to Congressional action
is found in the dicta appearing in Hill v. Wallace,38 decided early
in 1922. There the Court held invalid that part of the Federal
Future Trading Act 39 which imposed a penalty of twenty cents

per bushel�"called a tax"�upon all contracts for the sale of

grain for future delivery on the Chicago Board of Trade. The
main reasoning of the Court was that sales for future delivery
were not of themselves interstate commerce, and that this tax
was an invasion of the reserved powers of the State of Illinois
in violation of the Tenth Amendment of the Federal Constitu
tion. In the course of the opinion, Chief Justice Taft, writing
for the Court, indicated a method by which the Congress might
enact a law that would be constitutionally valid. He said :

"Looked at in this aspect and without any limitation of the
application of the tax to interstate commerce, or to that which the
Congress may deem from evidence before it, to be an obstruction to
interstate commerce, we do not find it possible to sustain the validity
of the regulations as they are set forth in this Act. ... It [Congress]
did not have the exercise of its power under the commerce clause
in mind and so did not introduce into the Act the limitations which

certainly would accompany and mark an exercise of the power under
the latter clause. . . . They [the sales for future delivery] cannot
come within the regulatory power of Congress as such, unless they
are regarded by Congress, from the evidence before it, as directly
interfering with interstate commerce so as to be an obstruction or a

burden thereon." 40 (Italics Author's) .

Taking the judicial hint contained in the Wallace case, Con
gress shortly thereafter enacted the Grain Futures Act41 of

September 21, 1922, a few months after the decision, by which
it was declared in the Act that manipulation of futures markets
upon the Chicago Board of Trade were obstructions upon inter
state commerce and subject, therefore, to regulation by the

3�259 U. S. 44 (1922).
3�42 Stat. 187 (1921), 7 U. S. C. A. � In (1926).
40 Supra note 38, at 47. The Court also referred here to Stafford v.

Wallace, 258 U. S. 495 (1922), where it had sustained the power of the
Central Government, under its interstate commerce authority, to regulate
acts which were obstructions upon commerce in the stockyards of the
country.

"42 Stat. 998 (1922), 7 U. S. C. A. � 1 (1926).
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Federal Government. And in Board of Trade of City of Chicago
v. Olsen,i2 the Supreme Court, Taft, C. J., again writing the
opinion, sustained the validity of this second Act, saying in part:

"In the Act we are considering, Congress has expressly declared
that transactions and prices of grain in dealing in futures are sus

ceptible to speculation, manipulation, and control which are detri
mental to the producer and consumer and persons handling grain in
interstate commerce and render regulation imperative for the pro
tection of such commerce and the national public interest therein. . . .

The Grain Futures Act which is now before us differs from the
Future Trading Act in having the very features the absence of which
we held in the somewhat carefully framed language of the foregoing
prevented our sustaining the Future Trading Act. As we have seen

in the statements of the case, the Act only purports to regulate inter
state commerce and sales of grain for future delivery on boards of
trade because it finds that by manipulation they have become a con

stantly recurring burden and obstruction to that commerce."43

Another illustration is pertinent. On July 11, 1906 Congress
enacted the first Federal Employers' Liability Act44 imposing
upon "every common carrier" liabilities in negligence, for death
or injury of its employes without the common law defenses
of contributory negligence, and fellow-servant. On January 6,
1908 the Supreme Court in the Employers' Liability Cases 43

held by a vote of 5 to 4 that this Act was void (at least as

to the States)46 because transcending the power of Congress
over interstate commerce. Mr. Justice White writing the ma

jority opinion, in part said:

"The Act, then, being addressed to all common carriers engaged
in interstate commerce and imposing a liability upon them in favor

of any of their employes, without qualification or restriction as to

the business in which the carriers or their employes may be engaged
at the time of the injury, of necessity includes subjects wholly outside

of the power of Congress to regulate commerce."47 (Italics Author's).

42 262 U. S. 1 (1923).
43 Id. at 19.
44 34 Stat. 232 (1906).
�207 U. S. 463 (1908).
46 The first Act was later upheld by the Court in its application to

federal territories. El Paso Ry. v. Gutierrez, 215 U. S. 87 (1909).
"Supra note 45; at 498. The dissenting justices, speaking through

Mr. Justice Moody, werr of the opinion that the Act should be so con

strued that the words "any of its employes" should mean only such as

were engaged in interstate commerce, id at 512. This dissent was further

informative to Congress to re-draft the Act accordingly.
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Subsequently, on April 22, 1908, Congress amended the Act 48

held partially invalid in the Employers' Liability Cases by pro

viding liability in damages upon carriers by rail to any person

suffering injury or death "while he is employed by such carrier
in such commerce." In the so-called Second Employers' Liability
Cases*9 decided January 15, 1912, a unanimous Court, speaking
through Mr. Justice Van Devanter, sustained the amended law,
the latter saying:
"It does not admit of doubt that . . . Congress, in the exer

tion of its power over interstate commerce, may regulate the
relations of common carriers by railroad and their employes,
while both are engaged in such commerce." 50 (Italics Author's.)

Cumulative evidence of judicial advice to Congress through
dicta is found also in the important decision of State of Wash
ington v. W. C. Dawson & Company?1 decided February 25,
1924. In this case the facts appeared that on June 10, 1922

Congress had amended the Judicial Code 52 by attempting to
make rights conferred by State compensation laws exclusive
and at the same time depriving the federal district courts of
jurisdiction in cases arising out of injuries to or death of

persons engaged in maritime callings other than members of
the crew of a vessel.53 In the Dawson case the Act of Congress
was held unconstitutional because of its discriminatory features
of depriving the federal courts of jurisdiction over certain ad
miralty and maritime cases and permitting it in others, and
that the maritime power of Congress might not be delegated
by it to the several states. In the course of the opinion, Mc-
Reynolds, J., speaking for the majority, said :

"Without doubt Congress has power to alter, amend, or revise
the maritime law by statutes of general application embodying its
will and judgment. This power, we think, would permit enactment

43 35 Stat. 65 (1908), 45 U. S. C. A. � 51 (1926). This amendment
restricted the businesses subject to the law to interstate rail carriers,
whereas the first Act applied to "any common carrier."

49 223 U. S. 1 (1912).
5� Id. at 48, 49.
61 264 U. S. 219 (1924).
52 42 Stat. 634 (1922) , 28 U. S. C. A. � 41 (3) (1926) .

53 1 have narrated this development in my Cases on Industrial Law
at 250 et seq., and in a discussion, Industrial Injuries in Admiralty (1930)
24 III. L. Rev. 807.
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of a general employers' liability law or general provisions for com

pensating injured employes; but it may not be delegated to the several
States." (Italics Author's).

Acting on this suggestion, Congress on March 4, 1927 en

acted the Longshoremen's and Harbor Workers' Compensation
Act 55 providing for absolute liability upon maritime employers
of local harbor workers for injuries and death of their employees
"if recovery through workmen's compensation proceedings may
not validly be provided by State law." And in Crowell v. Ben

son,56 decided February 23, 1932, the constitutionality of this
Act was sustained,57 even though there was no provision for

jury trial, the majority of the Court, speaking through Hughes,
C. J., saying:

"The general authority of the Congress to alter or revise the
maritime law which shall prevail throughout the country is beyond
dispute. In limiting the application of the Act to cases where re

covery 'through workmen's compensation proceedings may not validly
be provided by State law,' the Congress evidently had in view the

decisions of this Court with respect to the scope of the exclusive

authority of the national Legislature. The propriety of providing
by federal statute for compensation of employees in such cases had

been expressly recognized by this Court." 58

The Trade-Mark cases 59 afford also an interesting illustra

tion of educative functions of the Federal Supreme Court with

54 Supra note 51, at 225.
55 44 Stat. 1424 (1927), 33 U. S. C. A. � 901 (1934).
56 285 U. S. 22 (1932).
57 Before enactment of the 1927 Act referred to, the Court had evi

dently sought to spur Congress into action in this field. For in 1925, it

decided Alaska S. S. Co. v. McHugh, 268 U. S. 23, where it was held

that the first Employers' Liability Act could not be invoked by an injured
stevedore against an employing steamship company for injuries sustained

on board the vessel in Alaskan waters, the Court saying that to give it

such construction "in the absence of a clear and distinct enunciation by

Congress of such purpose would give rise to a grave constitutional ques

tion as to its validity and cause much confusion and uncertainty concern

ing the reciprocal rights and obligations of ships and those who work

upon them." In 1920, Congress had expressly extended "to any seaman

at his election" the Federal Employers' Liability Act of 1908, and in

Panama Ry. Co. v. Johnson, 264 U. S. 375 (1924) , the Court had sustained

the power of Congress in this respect. Cf. my discussion, Incorporation
by Reference of the Federal Employers' Liability Act into Maritime Em

ployments (1930) 25 III. L. Rev. 189.
58 Supra note 56, at 25.
59 100 U. S. 82 (1879).
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consequent action by Congress. In these cases, the Court had
under review the question how far the power of Congress might
be exercised in providing for registration and protection of
trade-marks. The Act of 1870 60 was the first expression of the
Federal Government relating to such trade-marks, and provided
for the registration in the Patent Office of any device to which
any person "has by usage established an exclusive right, or

which the person so registering intends to appropriate by that
act to his exclusive use," with provisions for a civil action in
damages in case of infringement or misappropriation. Six years
later, on August 14, 1876, the Congress supplemented 61 the
Act of 1870 by providing punishment of fine and imprisonment
for the fraudulent use, sale, and counterfeiting of trade-marks.
In the so-called Trade Mark cases there were indictments framed
on the supplementay provisions and the Court had to decide
wherein lay the substantive power of the Central Government
to enact legislation with reference to such trade-marks. Since
copyrights and patents were specifically alloted to federal juris
diction by the Constitution, the Court in an unanimous opinion
was unable to find justification for the wide powers over trade
marks claimed by the statute, and it was accordingly held void
in toto, the Court being unable to separate the good from the
bad without making the entire Act over. Mr. Justice Miller,
writing for the Court, however, gave an indication how a valid
act relating to trade-marks might be enacted by the Congress.
He said :

"If its [Congress'] main purpose to be establish a regulation
applicable to all trade, to commerce at all points, especially if it be
apparent that it is designed to govern the commerce wholly between
citizens of the same State, it is obviously the exercise of a power not
confided to Congress. We find no recognition of this principle in the
chapter on trade-marks in the Revised Statutes. . . . Here is no

requirement that such person shall be engaged in the kind of com

merce which Congress is authorized to regulate. It is a general
declaration that anybody in the United States, and anybody in any
other country which permits us to do the like, may, by registering a

trade-mark, have it fully protected." 62 (Italics Author's) .

60 16 Stat. 198 (1870), 35 U. S. C. A. � 1 (1926).
�il9 Stat. 141 (1876).
62 Supra note 59, at 96, 97.
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Congress, acting on the suggestion of Mr. Justice Miller, in
1905 enacted a new 63 Trade-Mark law in the following words :

"An Act to authorize registration of trade-marks used in com

merce with foreign nations or among the Several States or with the
Indian tribes and to protect the same."

Hence, we observe several striking phenomena where the
Federal Supreme Court has through dicta or passing remarks
or comments upon legislation before it in proper cases and
controversies, advised the Federal Legislature with respect to
possible future legislation and what it must contain in order to
be constitutionally valid. In most instances the later legislation
was expressly upheld, while in only one such instance no litiga
tion ever came before the Court contesting it, practice and pre
cedent having taken for granted that such later legislation was

undoubtedly valid.

Judicial Dicta Advisory to State Action

The two cases of Nixon v. Hemdon 64 and Nixon v. Condon 65

furnish illuminating instances of the role of the Supreme Court
justices in educating State legislatures with respect to prospec
tive valid legislation. In the first decision, a unanimous Court
held void a statute 66 of Texas enacted May 1923 providing
that "in no event shall a negro be eligible to participate in a

Democratic party primary election held in the State of Texas,"
the reasoning of the Court being that the statute was an "act

of the State" within the meaning of the Fourteenth Amend

ment and that it discriminated against colored voters on the

basis of color only. Thereafter, the Legislature of Texas in

1927 repealed the article condemned by the Supreme Court,
but re-enacted 67 a provision to the effect that "every political

63 33 Stat. 724 (1905), 15 U. S. C. A. � 81 (1926). This Act in its

enacting clause is almost identical with the syllabus of The Trade Mark

Cases, the latter provision being "If an Act of Congress can in any case be

extended as a regulation of commerce to trade-marks, it must be limited

to their use 'in commerce with foreign nations, and among the several

States, and with the Indian tribes'." Supra note 59, at 82.

64273 U. S. 536 (1927).
65 286 U. S. 73 (1932).
66 Tex. Rev. Civ. Code (Vernon, 1925) art. 3107.

67 Tex. Acts 1927, 1st Called Session, c. 67.
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party in this State through its State executive committee shall
have the power to prescribe the qualifications of its own mem

bers and shall in its own way determine who shall be qualified
to vote or otherwise participate in such political party." In
Nixon v. Condon the court by a 5 to 4 vote also overthrew this
statute as an "act of the State" in that the Democratic political
party through its executive officials was acting for the State
and that this authority conferred by law again denied equal
protection of law on the basis of color. Cardozo, J., writing
for the majority, said:

"Whether the effect of Texas legislation has been to work so

complete a transformation of the concept of a political party as a

voluntary association, we do not now decide. Nothing in this opinion
is to be taken as carrying with it an intimation that the Court is

ready or unready to follow the petitioner [the colored voter] so far.
As to that decision must be postponed until decision becomes necessary.
Whatever our conclusion might be if the statute had remitted to the

party the untrammeled power to prescribe the qualifications of its
members, nothing of the kind was done. Instead, the statute lodged
the power in a committee which excluded the petitioner and others of
his race, not by virtue of any authority delegated by the party, but
by virtue of an authority originating or supposed to originate in the
mandate of the law."68 (Italics Author's).

Thereafter, acting upon this dicta, the Texas Democratic
State Convention, on May 24, 1932, adopted a resolution 69

providing that all white citizens who were qualified to vote
were eligible for membership in the party. The Resolution
further excluded "all negroes from voting and participating in
the Democratic Party primary elections to be held on the fourth
Mondays in July and August, 1932, respectively." A number
of suits 70 were filed by colored voters contesting the right of
the Democratic Party to adopt and enforce such a Resolution,
but only the Grovey case 71 went to the Federal Supreme Court.

68 Supra note 65, at 84. The dissenting justices specifically pointed
out that the Legislature of Texas had sought to draft legislation in har
mony with the distinction taken in the first decision.

69 Cf. Chamberlain, Validity of Texas Legislation Limiting Voting at
Primaries (1932) 27 III. L. Rev. 686.

70 White v. County Democratic Ex. Committee, 60 F. (2d) 973 (S. D.
Tex. 1932), and Drake v. Ex. Committee of Democratic Party, 2 F. Supp.
486 (S. D. Tex. 1933).

71 Grovey v. Townsend, 294 U. S.� (1935).
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Just recently this Court upheld the action of the Democratic
Convention of Texas. Mr. Justice Roberts writing for the
Court, said:

"The State Supreme Court declared that a proper view of the
election laws of Texas and their history required the conclusion that
the Democratic Party in that State is a voluntary political associa
tion and by its representatives assembled in convention has the power
to determine who shall be eligible for membership and as such eligible
to participate in the party primaries. We take that view of the Texas
law." 72

Thus, by endorsing this exclusion from the franchise at

the hands of the political party, the Court has finally approved
the view that while & State might not exclude colored persons
from exercise of the suffrage franchise, a political party may

do so, and has through judicial dicta advised this result.
In Clark v. Williard,73 decided April 2, 1934, the question

before the Court was whether "full faith and credit" had been

given by the courts of Montana to the statutes and judicial pro
ceedings of the State of Iowa, and we have here another in

stance of the Supreme Court advising one of the several States,
as distinct from private parties, how a result might be reached

favorable to State authority. The facts disclosed that the

Federal Surety Company was a corporation organized under

the laws of Iowa, but also doing business in Montana. The

State of Iowa, in September, 1931, brought a dissolution pro

ceeding against the corporation, alleging insolvency. Under

the laws of Iowa, the commissioner of insurance who was

petitioner in this case, was automatically appointed receiver or

liquidating officer. The State of Iowa having obtained judg
ment by default against the Company, petitioner Clark was

adjudged to be the successor of said company, with power to

hold title to all property owned by the company at the time it

ceased to exist by judicial decree. Prior to rendition of the

Iowa judgment, Williard and Wheaton, trustees of a syndicate,
brought suit in a Montana court to recover from the Surety

Company damages upon a bond and under the laws of Montana

suits against domestic corporations�foreign corporations being

treated similarly�did not abate upon entry of a decree of

72 Ibid.
73 292 U. S. 112 (1934).
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dissolution. The Montana court rendered judgment against
the company, but before the creditors in Montana were able
to force execution, Clark, in a suit brought by the creditors to

levy execution upon securities and moneys of the company in

Montana, filed a cross petition asserting his title as successor

to the dissolved corporation with rights superior to the judg
ment creditors, and based his contention upon the "full faith
and credit" clause of the Federal Constitution. The Montana

Supreme Court having denied Clark's contention, the con

troversy was brought to the Federal Supreme Court, where
the judgment was reversed, with instructions to remand to
the State Supreme Court in harmony with the following ob
servation, by which the Court informed the Court below how
to dispose of the action :

"Whether there is in Montana a local policy, expressed in statute
or decision, whereby judgments and attachments have a preference
over the title of a charter liquidator is a question as to which the
Supreme Court of that State will speak with ultimate authority. It
has not spoken yet. The tendency in most of the States is to give
priority to the title unless a contrary policy is expressed with
reasonable clarity. . . . No statute or decision brought to our notice
from Montana removes the question from the field of doubt." 74

(Italics Author's).

On February 14, 1935, the case 75 came the second time
to the Federal Supreme Court, the parties litigant being the
same. The decision was in favor of the power of the State of
Montana or any other State to prefer judgment creditors in
its State of a corporation licensed to do business there as

against the claims of the statutory liquidator of Iowa, in view
of the fact that Montana had physical control of what the
liquidator desired to reduce to his possession and because of a
declaration of policy through its supreme court. The Court
speaking again through Mr. Justice Cardozo, said:

"When the case was here before . . . the question was then an
open one whether there was any local policy, expressed in statute or

decision, whereby the title of a statutory successor was to be sub
ordinated to later executions at the suit of local creditors. As to
that question, the Supreme Court of Montana would speak the final
word. 292 U. S. 112, 123. ... The Supreme Court of Montana has

74 Id. at 123.
75 294 U. S.� (1935).
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reconsidered the conflicting claims of liquidator and creditors in the
light of that decision. It has held (the Chief Justice and an Associate
Justice dissenting) that the local policy of the State permits attach
ments and executions against insolvent corporations, foreign and
domestic; . . . and that this rule will prevail against a statutory
successor, clothed with title to the assets, just as much as against
the corporation itself or the trustees upon dissolution or a chancery
receiver." 76

Thus, the final disposition of this question of conflicting
claims between a statutory liquidator appointed by a sister
State and the creditors in another State was controlled by the
dicta in the original case, almost as if the State of Montana
had requested directly an advisory opinion in the Federal
Supreme Court, which, of course, concededly is not possible
under existing judicial machinery and existing conceptions of
the judicial function of the Supreme Court. Would it be de
clared a "radical" step if the Constitution should be amended
in future to permit, under carefully qualified provisions, a

constituent State to request of our Federal Supreme Court a

truly advisory opinion?
Bailey v. Alabama,77 decided January 3, 1911, presents an

interesting development of judicial coaching on the part of the
Federal Supreme Court to a State legislature. In that case the
Court had for review an Act 78 of the Alabama Legislature of
1907 which was an amendment to an earlier Act79 of 1903

providing criminal penalties upon any person who "with intent
to injure or defraud" his employer entered into a contract of

writing for the performance of any act of service, thereby
obtaining money or other personal property from such em

ployer, and who "with like intent and without just cause" and
without refunding such money or paying for such property,
refused or failed to perform such contract, or refund the money,

"shall be prima facie evidence of the intent to injure his em

ployer or defraud him." The Supreme Court partially in

validated this statute of Alabama on the ground that it violated
the Thirteenth Amendment as an indirect method of imposing
involuntary servitude, but carefully qualified its holding, at the

very end of its opinion, by the words "in so far as it makes the

7� Ibid.
77 219 U. S. 219 (1911).
� Ala. Acts 1907, p. 636.
79 Ala. Acts 1903, p. 345.
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refusal or failure to perform . . . prima facie evidence of the

commission of the crime." 80 In the course of the opinion,
Hughes, J., writing for the majority, sought to inform the Ala

bama legislature to some extent how a valid act might in future

be drawn. He made the following observation :

"It may further be observed that under the statute there is no

punishment for the alleged fraud if the service is performed or the

money refunded. If the service is rendered in liquidation of the debt

there is no punishment, and if it is not rendered and the money is
not refunded that fact alone is sufficient for conviction . . . and it is

apparent that a constitutional prohibition cannot be transgressed
indirectly by the creation of a statutory presumption any more than
it can be violated by direct enactment. The power to create pre

sumptions is not a means of escape from constitutional restrictions." 81

(Italics Author's).

Following the Bailey decision, the Alabama legislature,
March 9, 1911, less than three months after the decision, enacted
the following law : 82

"Any person, who with intent to defraud his employer, enters
into a contract in writing for the performance of an act or service
and with like intent obtains from such employer money or other
personal property shall be guilty of a misdemeanor."

This law was practically identical with the observation made
by Mr. Justice Hughes, and in Thomas v. State,63 decided June
30, 1915, the Court of Appeals of Alabama sustained the validity
of this second Act.

Another striking example of the Supreme Court advising
future State legislation appears in two cases originating in Ohio
and coming to the Federal Supreme Court. In Tumey v. State
of Ohio,8i a statute of the latter State provided for trial by any
mayor of a village of one accused of violating the Prohibition
Act of the State and gave to the mayor-judge a percentage of

80 Supra note 77, at 245.
81 Supra note 77, at 237, 239. Here also, the dissenting opinion of

Holmes and Lurton, JJ., is important, in that it apprised the Alabama
Legislature with reference to the limitations which any future act must
have tp be valid, and which was later followed by that Legislature.

82 Ala. Acts 1911, p. 93.
83 69 So. 908 (Ala. 1915).
84 273 U. S. 510 (1927).
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the fines imposed. Holding that this direct and substantial
pecuniary interest of the judge violated "due process" of law
under the Fourteenth Amendment, the Court held the Ohio law
void. In the course of the opinion, however, Taft, C. J., ob
served :

"No fees or costs in such cases are paid to him except by the

defendant if convicted. There is, therefore, no way by which the
mayor may be paid for his service as judge if he does not convict
those who are brought before him. . . . From this review we conclude
that a system by which an inferior judge is paid for his service only
when he convicts the defendant has not become so embedded by custom
in the general practice either at common law or in this country that
it can be regarded as due process of law." 85 (Italics Author's) .

Thereafter, the legislature of Ohio amended the law and
provided that fines imposed for violation of the Prohibition Act
of the State should be impounded into a general fund out of
which the mayor-judge should receive a fixed salary. In other

words, the observation of Chief Justice Taft was borne in mind
in redrafting the law. And in Dugan v. State of Ohio,86 the

holding was that this amended law was valid, and that there
fore the judge was not disqualified on the ground of interest
and that "due process" of law had not been infringed.

Another development apropos of judicial advice to State
action may here be cited, although it is not as strong a precedent
for the practice as the others already mentioned. This is be
cause not the same State afterward acted upon the advice. In
Beers v. Arkansas,87 decided in 1857, suit was brought by a

citizen against the State of Arkansas on bonds issued by it and
bought by plaintiff. Thereafter, the legislature enacted that

before any judgment or decree could be entered on such bonds
in any of the courts of the State said bonds must first be pro
duced and filed in the office of the clerk of the court and not

withdrawn until determination of the suit and full payment
of principal and interest. Plaintiff for reasons best known to

himself refused to comply with these provisions on the ground
that they violated the "obligation of contract" existing at the

time he purchased the bonds. The State of Arkansas appeared

ss id. at 512.
S6 277 U. S. 61 (1928).
87 20 How. 527 (1857).
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specially urging dismissal of the suit until the bonds were pro
duced as required by the subsequent statute. In holding that
the original law under which the bonds were issued and under
which the State had consented to suit was not a contract, the
Court dismissed the action for want of jurisdiction. But in the

opinion, Taney, C. J., made this observation:

"They [the Legislature} might have repealed the prior law al
together and put an end to the jurisdiction of their courts in suits
against the State if they had thought proper to do so, or prescribe
new conditions upon which the suits might still be allowed to pro
ceed." 88 (Italics Author's) .

This dictum was unnecessary, for the sole question was the
power of the defendant State to provide reasonable conditions
as consent to suit, and the plaintiff not having complied nor

having shown an excuse for non-compliance, it did not concern
the Court to broaden its remarks by the allusions referred to.
In 1890 the Court in Hans v. Louisiana 89 heard a repercussion
of the remarks made by Taney in the Beers case. In that case
a citizen of the same State with Louisiana sued to recover the
amount of certain coupons annexed to bonds issued by the State
under an Act of January 24, 1874, alleging that the State's
constitution of 1879 impaired the obligation of contract in
violation of the Federal Constitution. The State constitution
forbade payment of the coupons and bonds by any of its officers
and agents. The Federal Supreme Court construed this as a

complete withdrawal of consent to suit on the part of Louisiana,
relying heavily upon the quotation from Taney already men

tioned. The Eleventh Amendment was, of course, not directly
controlling in the case in that this Amendment forbids a citizen
of another State from suing a State, and in the case at bar
plaintiff was a citizen of the State of Louisiana. At the most,
the Eleventh Amendment was only persuasively applicable, so

that the Taney dictum played an imperative role in favor of
Louisiana.

Judicial Construction to Compel Congressional Action

The educative function of the Supreme Court is also to be
seen where the Court follows a policy of consistent construc-

88 Id. at 530.
89 134 U. S. 1 (1890).
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tion po of certain statutory developments, which eventually com
pels legislative action corrective of the defects exposed by the
construction. Herein we observe the justices playing the role
of advisers or legal educators to the Congress. But where such
legislative action does not materialize, the Court itself may relax
the more rigid attitude seen in its construction and reach results
through a new interpretation, a process of erosion, which per
mits existing legislation to be applicable in the interim. We
see the Court here playing a role far more important than that
which it has played at all times when it legislates interstitially.

There is considerable illustrative material for the observa
tion now under review in connection with Congressional and
State attempts to permit State workmen's compensation laws
to apply in maritime industrial callings.91 The progenitor case

in this field is the well-known decision in Southern Pacific Co.
v. Jensen92 decided in 1917, in which the Court through Mr.
Justice McReynolds held that the "characteristic uniformity"
of the admiralty law would be marred by permitting State
compensation laws to be applicable in maritime industrial
injuries and deaths. The dissentients stressed the fact that
inasmuch as common law principles and State statutes had
already been applied in admiralty in a limited degree, no

special reason existed why a State workmen's compensation
Act might not equally apply. Following this decision, the
Congress sought to bridge this hiatus of non-remedy to
local workers by expressly consenting to the application of
State compensation laws in maritime industrial harms under
the so-called "saving clause" of the Judicial Code. But in
Knickerbocker Ice Co. v. Stewart93 decided in 1920, again by a

divided Court the holding was that this Federal Act not only
marred the uniformity of the admiralty corpus juris, but also

delegated federal legislative power to the several States. Yet

Congress undeterred sought once more to remedy the defects

of non-action under workmen's compensation laws in maritime

90 1 sought to show this process at work under the second Federal

Employers' Liability Act. Cf. Interstitial Legislation by the United States

Supreme Court in its Application of the Federal Employers' Liability Act

(1933) 19 A. B. A. J. 377.
91 Cf. Cases on Industrial Law supra note 53, at 256 et seq.
92 244 U. S. 205 (1917).
98 253 U. ,S. 149 (1920).
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industrial harms by enacting in 1922,94 that federal inferior
courts should not have jurisdiction of suits where State work
men's compensation laws afforded a remedy. But again, in the

Dawson case,95 already referred to, Justice McReynolds writing
the opinion for the majority, this Federal Act was likewise held
void. As also already mentioned, the Congress finally enacted
the Harbor Workers' and Longshoremen's Act 90 giving a fed
eral right of compensation relief to certain local maritime
workers. By means of this series of negative opinions and con

sistent constructions, the Supreme Court justices finally forced

congressional action in the premises.
But the role of the Court as adviser to Congress did not stop

when the latter finally conferred certain rights of action in

compensation upon local maritime workers. The Court itself

began to modify the rigidity of the "uniformity" admiralty
corpus juris doctrine by permitting even State compensation
remedies to apply in maritime industrial harms where only so-

called "local" subjects were involved, or where the parties sub

ject to State law had expressly contracted that such State com

pensation relief should govern their relationships in maritime
callings.07 Whether the Congress will in the future complete
the statutory picture of allowance of workmen's compensation
relief to all maritime workers subject to federal jurisdiction,98
cannot here be predicted and remains for further study and
action. But there are hints in the judicial opinions referred to
which should be suggestive to the Congress to do this very
thing.

Judicial Construction Advisory to State Action

I believe that quite striking phenomena are to be found in

many instances where the Supreme Court has deliberately re

made a federal law through construction in order that State

94 Supra note 52.
95 Supra note 51.
96 Supra note 55.
97 Cf. Cases on Industrial Law, supra note 53, at 258-60. And see

Miller's Indemnity Underwriters v. Braud, 270 U. S. 59 (1926), and
Grant Smith-Porter Ship Co. v. Rohde, 257 U. S. 469 (1922) .

98 There is reasonable ground to believe that in the near future the
Wagner Bill, modeled after this suggestion, will eventually be enacted
by Congress. Cf. my discussion, A Proposed New Deal for Interstate
Railway Industrial Harms (1933) 28 III. L. Rev. 587, 774.
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action in a concurrent field might be permitted. By advisedly
limiting application of federal regulatory laws in a concurrent
field, such as interstate commerce, the power of the several
States commensurately expanded in consequence. In the field
of railway industrial harms the sources of this phenomenon
now under observation are to be found in the leading case of
New York Central Ry. v. Winfield," decided in 1917, where
the holding was that since the Federal Employers' Liability Act
relating to railways engaged in interstate and foreign commerce
had occupied the field, all State compensation laws or other
regulations pertaining to rail industrial harm where interstate
commerce of both the employe and employer was involved, were
inapplicable. But since the federal law predicated negligence
as a basis of a tort liability and the State compensation law
absolute liability apart from tort, the rail worker killed or

injured when performing an act of "interstate commerce?'
where proof of negligence was impossible, as was the situation
in the Winfield case, could obtain no recovery under federal
law and by virtue of the holding in the case could likewise not
under any State compensation law. This no-man's area100
made the plight of the rail worker quite pronounced by this
holding, and it is conceivable that the thought of the justices
was that the Congress might correct this through amendment
by allowing an option in such instances to the rail worker or
his dependents in case of death to sue either in tort or under
a theory of absolute liability. However, for many reasons 101

such federal amendatory legislation has to date not materialized,
nor has any law* been enacted which completely changed the
tort liability of the Federal Employers' Liability Act to one of

compensation relief in absolute liability, although such a bill
was introduced in the 73rd Congress,102 but failed of passage.
The Supreme Court, therefore, came to this problem with a

great number of holdings 103 under which the federal law was

considerably narrowed in scope and at the same time State

compensation laws were permitted commensurately to expand.
The fashion in which this was accomplished was to interpolate

99 244 U. S. 147 (1917).
ioo Cf. Clute, Conflict of Two Ideals of Social Justice (1927) 15 A.

B. A. J. 235.
101 Cf. supra note 98.
102 The Wagner Bill, supra note 98.
103 Cf. supra note 90.
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the word "transportation" in place of "commerce" in the Fed
eral Act, and also to render numerous decisions holding that

given acts of the rail worker were purely intra-state in char
acter subject to resulting State control and State compensation
laws, with absolute liability, and not to federal control with
tort liability.

In this whole process, the Supreme Court justices glossed
over federal laws so that State laws could apply in the inter
stices until Congress acted. But Congress never having acted,
State action took its place more or less permanently in the

interim, through permissive educative action of the Court. For

acting under the decisions of the Supreme Court, State com

missions assumed more and more jurisdiction of rail industrial
harms304 under the assertion that State power had expanded
at the expense of existing federal power, and in a large number
of such exercises of power the Court sustained the States.

Administration of Justice an Interwoven Network

Enough data have been presented, it is believed, to prove
the assertion that by means of judicial dicta or observations,
fairly pertinent to the issues before the Court in "cases and
controversies," the latter has performed valuable educative and
"advisory" functions to both the Federal Government and that
of the several States. This process is further amplified by
means of a policy of consistent construction of federal or State
laws with the objective of compelling further congressional or
State action, but that if it does not eventuate as promptly as

the justices believe it should, the latter modify their interpreta
tions and allow the interstices in the interim to be bridged. In
all these phenomena� including the activities of individual jus
tices in preparing and sponsoring certain bills concerning the
Court, or in dissenting in order to limit the majority colleagues
and to educate their reasoning processes�a fair inference is
that, after all, administration of the complex affairs of govern
ment is closely interwoven and interrelated and unified, how
ever much we may mask its action, and that beneath the sur

face of theory and constitutional philosophy we have a vigor
ously flowing current of "advisory" opinions and educative

104 S. C. Spencer, "What is an Act of Interstate Commerce Under
the Federal Employers' Liability Act?" (Master's thesis, Northwestern
University Law School, 1930).
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functions discoverable at times only by a sort of microscopic
or laboratory method. Study of the aftermath of legislation
both by Congress and the several States reveals the indisputable
fact that passing remarks and observations in the opinions of
the Supreme Court are often the germinal beginnings of such
legislation, making the justices of our highest judicial tribunal
indeed "advisers" as'well as judges. Although no direct or
ex parte proceedings for such advisory opinions can be brought,
nonetheless realism here as well as elsewhere has triumphed
over conceptualism.

Suggested Constitutional Machinery for Advisory Opinions
in Limited Degree

In view of the well-established practice, as developed in this
discussion, of rendering semi-advisory opinions by covert meth
ods, the inquiry may well be raised, Why not amend our Federal
Constitution and permit rendition of actual advisory opinions
under certain safeguards? The first objection will be that the
Federal Supreme Court would be over-worked because of the
enormous number of bills introduced in each Congress, and also
those of the forty-eight States. The legislative movement for
declaratory relief sustained a severe check 105 early in its history
because of the objection that the judges were not playing a role
of "advisers to the people," but that this was the work of

lawyers. However, a request of the Federal Supreme Court
for advisory opinions on constitutional limitations only would
not be open to the same objection as in the case of declaratory
relief, in so far as the quantity of such requests might be. If
a proposed constitutional amendment could be so drawn as to

permit the justices themselves to pass on the wisdom of render
ing an advisory opinion�for example, that the request be in
the public interest�the Court could refuse or grant the opinion
as it pleased. Just as now it may or may not grant petitions
for certiorari, under certain exceptions, so it might grant or
disallow a petition for an advisory opinion on the constitution
ality of a matter of profound public importance. Moreover,
requests for such an opinion might be confined only to those

i05Anway v. Grand Rapids Railway, 211 Mich. 592, 179 N. W. 350

(1920). And see Borchard, The Declaratory Judgment (1934) 50 et

seq.
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originating in Congress or submitted by the President.106 There

would be many powerful factors cooperating in favor of such

a new machinery of government in the federal practice. Many
laws are now enacted by Congress where probably no one can

ever raise a "case or controversy" in order to contest the

validity of the law. As the nation advances in civilization and

complexity of humnn relationships, the Federal Constitution,
especially in its framework of government, is certain to be con

servatively amended,107 and it is submitted that in the field of

advisory opinions there is a field worthy of study and improve
ment. How desirable it would be for sound government if the
Centra] Government in the enactment of emergency legislation
during present critical times of depression had been able to
obtain from an authoritative judicial tribunal such as the
Federal Supreme Court advance information with respect to
the constitutionality of certain important legislative mea

sures,108 not even yet adjudicated after two years of uncertainty
and hesitation on the part of both business and government.
And how socially important it would be to business to obtain
from the Federal Supreme Court, prior to action which might
jeopardize business men in their rights, an advance opinion
whether or not a proposed combination were in restraint of
trade or subject to federal anti-combination laws. Perhaps in
the latter instance, the Supreme Court may construe the present
Declaratory Judgments law of Congress in such fashion as to
meet this need. Conferring advisory functions upon legislative
courts,109 as the Congress might do, would not meet the need of
finality and certainty, in that "in the shadows" would be the
Supreme Court itself which could not review such findings,110
under present legal concepts, but which could sebsequently in a

106 As in those State Constitutions restricting to the Governor the
right to request advisory opinions of the State Supreme Court. Cf. Ad
visory Opinion to Governor, 39 Fla. 397 (1897) ; Advisory Opinion, 50 Fla.
169 (1905) ; cf. 2 Albbrtsworth, Cases on Constitutional Government
(1930) 343-344.

107 James M. Beck has on more than one occasion in recent times
suggested various amendments to the Federal Constitution which he be
lieves are likely to materialize in the next quarter century.

108 1 refer particularly to the NRA, the AAA, the Rail Pension Act,
the Frazier-Lemke Act, and many others, which have been the source of
uncertainty on the part of business and the creditor class.

109 Ex parte Bakelite Corporation, 279 U. S. 438 (1929).
110 Keller v. Potomac Electric Power Co., supra note 1.
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proper "case or controversy" overthrow the advisory opinion,
and cause resulting chaos to business relationships.

On the whole, therefore, I submit that the future must, under
careful safeguards, work out some improved machinery for the
rendition of advisory opinions in the Federal Supreme Court;111
for the present practice of giving them through dicta and other
methods is too haphazard and uncertain to be either scientifically
accurate or governmentally and socially sound. That there is
such a need must be evident from the data uncovered in the

present processes.

111 The new German Constitution has such a provision for "advisory"
opinions. Cf. Dr. Walter Simons, The Relation of the German Judiciary
to the Executive and Legislative Branches of the Government Compared
with that of the United States (1929) 54 A. B. A. R. 226. On page 237,
the Ex-president of the Supreme Court of the Reich, says: "If [in Ger
many] there is doubt of the compatibility of a state law with federal law,
and especially with the federal Constitution, the Government of the Reich
or the Government of the respective state can bring the question before
the Supreme Court. The opinion given by the Court has the force of law:
it is published in the official Federal Law Record and is binding on all

persons and authorities concerned and for all future cases." Discussing
the wisdom of a proposal to have the Federal Supreme Court give an

advisory opinion under limited provisions, Mr. Beck has said: "If Con

gress by a Joint Resolution, signed by the President, asked the Supreme
Court to give an advisory opinion as to whether such a [federal commodi
ties] law was within the competence of Congress, is it so clear that the

Court should decline its aid? It may be that if a bare majority of Con

gress, composed of the members of one party, could drag the Supreme
Court into any current political controversy, its prestige would be en

dangered. But if the men of both parties, sincerely dubious as to whether

they were empowered to pass a law, could, by resolution passed by a

largely preponderating majority of Congress�say, three-fourths�ask such
advice of the Supreme Court, I am not so clear as many others that the

giving of an advisory opinion under great and exceptional circumstances
would be unwise." The Supreme Court of the United States (1931) 31 W.
Va. L. Q. 139, 151.
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EMERGENCY LAWS

Robert A. Maurer *

IN RECENT times "emergency" has come to have a sig
nificance in our public law which challenges attention. Emerg

encies have not been unknown and unrecognized in the past;
but profound implications arise today out of wide-spread resort

to emergency, as a basis for legislation and governmental action
generally.

Consideration of legisation of an emergency nature requires
not only inquiry into the nature of emergency and the question
whether it in fact actually exists, but also whether the legisla
tion is in all good faith intended, designed for, and adapted to
the relief of the emergency condition which called it into being.
The banking crisis of 1933 passed. Business remained at a low

ebb, production and distribution below normal. Widespread
unemployment continued, and has now remained more or less
constant for five years or more. For the relief of this unem

ployment the money-spending powers of the Federal Govern
ment have been invoked. There can be no just or valid reason

to question the existence of those powers, on constitutional
grounds, for there is ample authority to sustain the taxing and
the borrowing and the spending as well within the general
welfare clause of the federal taxing powers. The NIRA, too,
was projected avowedly as a means to relieve this condition of
unemployment. Even conceding the legitimacy of this purpose
after the passage of several years during which all elements
of unexpectedness and suddenness and temporariness have be
come obscured, it still remains true that this far-reaching piece
of federal legislation has also been widely heralded as a measure

of reform, ushering in a new era of federal economic programs.
Some of its greatest achievements have been said to be the
abolition of child labor, the establishment of minimum wages,
the lifting of price levels, and the enforcement of collective bar
gaining, to say nothing of the establishment of new standards of
morals in business generally throughout the nation. Commend
able though these objectives be, yet they do not relate specifically

* Professor of Law, Georgetown University Law School ; author of
Some Constitutional Aspects of the National Industrial Recovery Act and
the Agricultural Adjustment Act (1934) 22 Georgetown Law Journal
207; and Due Process and the Supreme Court�A Revaluation id. at 710.
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to any temporary "emergency" condition, which was originally
said to be the basic justification for the enactment of this law
by Congress. As to them, we may inquire whether the emer

gency aspect of the NIRA is but a disguise for the accom

plishment, through federal legislation, of social and economic
reform. That law's original temporary purpose now appears
to have taken on a more permanent aspect.

The National Industrial Recovery Board, in January, an

nounced its position on the subject of employment provisions in
NRA codes as follows: "1. That a minimum wage structure is
socially beneficial not only as a safeguard to the worker but
also as a wage floor for the operation of the competitive system
and should therefore be maintained. ... 4. That the maximum
hours provisions of the codes have made a definite contribution
to reemployment, and that the principle of limitation of hours
should be upheld. ... 6. That the general labor provisions of
the codes (those dealing with safety and health, apprenticeship,
handicapped persons, stabilization of employment, homework
and the like) contribute to the welfare of the worker and to
fair competition among industries so as to justify their con

tinuance in one form or another." 1

On the 20th of February, 1935, the President in a message
to Congress 2 recommended the extension of the National In
dustrial Recovery Act for a period of two years and said, "The
fundamental purposes and principles of the Act are sound. To
abandon them is unthinkable. It would spell the return of in
dustrial and labor chaos. . . . Voluntary submission of codes
should be encouraged but, at the same time, if an industry fails
voluntarily to agree within itself, unquestioned power must rest
in the Government to establish in any event certain minimum
standards of fair competition in commercial practices and, espe
cially, adequate standards in labor relations. For example, child
labor must not be allowed to return; the fixing of minimum
wages and maximum hours is practical and necessary. The
rights of employees freely to organize for the purpose of collec
tive bargaining should be fully protected." The aspiration for

permanent social and economic reform through regulatory con-

i 2 U. S. Law Week 467 (1935).
2 H. R. Doc. No. 105, 74th Cong. 1st Sess. (1935).
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trol by the Federal government is clearly indicated in this

message.
In facing doubtful questions of constitutionality raised by

the administration of the NIRA, it is better to face the issues

squarely and frankly upon grounds of permanent law, rather
than upon the originally proclaimed basis of "emergency." This
legislation was born of a psychology of fear and uncertainty
and under covert threat of revolution. Under duress of that
state of mind, Congress accepted it, virtually without analysis
or debate, and confessedly, on the part of many, without under
standing. But this legislation was not altogether the result
of inspiration induced by fear. It contained many features de
signed to accomplish a three-fold purpose: to press govern
mental powers generally to their uttermost constitutional limits,
if not beyond; to bring about an aggrandizement of power in
the Federal government; and to concentrate powers in the
executive department.
It is not intended here to impugn the motives of those who

participated in the formulation of the so-called recovery legis
lation. Presumably, the purpose was primarily to aid recovery.
Notwithstanding, it is patent that some features of this legis
lation were inspired by the thought that certain objectives of
social and economic reform had become so important and the
time so opportune for their realization, that principles of con
stitutional law might be bent to permit the attainment of these
objectives, even in disregard for precedent which lay in prior
decisions of the United States Supreme Court. In other words,
objectives had become more important, legal principles less so.
That this is true is obvious to any lawyer who knows the case
law and who has studied the statutes, albeit his thought may be
characterized as too "legalistic." As a partial basis for the
anticipated judicial tests of the validity of the means selected
for the attainment of these objectives, they were expressly laid
in "emergency," recovery aims and reform aims alike. In so
far as the objectives were temporary goals only, their justifica
tion may in some measure properly rest upon emergency. In
so far as they were permanent goals, the resort to emergency
is dependent for its success upon the degree to which the courts
may be persuaded to accept a carefully cultivated sense of
national emergency in justification for the development of a
new domestic economy which is implied by the legislative pro
gram as a whole. Some objectives now appear to be quite un-
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related to the "emergency" or even to the depression. Skillfully
they have been so woven into the fabric of the law as to escape,
or even to evade, constitutional limitations previously believed
to be applicable. At the least, it may be fairly said that it has
been the aim to reach these objectives by pressing past partly
closed constitutional barriers into the areas of doubt which re

mained in the law. The psychology of an emergency due to
the depression may be useful to persuade the courts to accept
new conceptions, or modifications of accepted principles. In any
event, that psychology may furnish a basis upon which judges
may rest concessions in close cases. It remains to be seen how
far this proves successful. Once the courts are committed
temporarily, the hope may always be indulged that time and
circumstance may provide more permanent grounds. Or may
the courts ultimately be found, as often in the past, reaffirming
and taking their stand on fundamental principles?

Two years have passed since the National Bank Holiday,
truly a real emergency. The same period has elapsed since
Congress, upon its declarations of emergency, laid the founda
tion for the epochal steps taken in the expansion of federal
power in general, and of executive power in particular, by way
of the NIRA, AAA and other laws.

In the light of a new day we may now reflect upon and re

examine both objectives and principles in their relation, one

to another. With each new judicial pronouncement, it becomes
increasingly evident that objectives must be somehow reconciled
with legal principles. What part does emergency play in the
reconciliation? How far does its influence go in justification
of change in our past conceptions of the functions of govern
ment, and of the Federal government especially? For how

long a time may it remain of any potency as a modifier of legal
theory and practice? What has been and what will be its ulti
mate effect upon constitutional limitations and upon constitu
tional guarantees? Are we talking realities when we continue
to describe an established condition of years standing as an

emergency? Have we not come to a confusion of terms and

are we not, consciously or unconsciously, seeking to keep alive
the thought of an emergency when in reality we are but faced
with the hard facts of a condition which has settled down upon
us? We choose to look upon that condition as a temporary,
passing phase. But is it so? The condition persists, and al

ready it is made to appear that much of the legislation, spon-
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sored originally as the offspring of emergency, is to be given a

more or less permanent status.
It has been said�how truly, we do not know�that the suc

cess of the Fascist party in Italy has been dependent upon a

carefully cultivated sense of national emergency as justification
for the development of a new political system and a new do

mestic economy. That device is not unknown to us in this country.
The history of the Rent Laws of the District of Columbia in

the post-war period�to be later discussed herein�gives un

deniable proof that for several years Congress then sought to
keep alive the fiction of an emergency in order to justify annual
continuances of these rent-law invasions of the rights of private
property owners. Not until the Supreme Court abruptly called
attention to the anomalous character of that legislation was the
fiction abandoned. Here, as elsewhere, experience proves that
when government has once chosen to assert authority, it does
not readily surrender it.

We accept as a truism, that the end of all government is
the ultimate good of the people. In the early history of our

republic, that ultimate good was thought to be attainable
without any special definition of the extent of the powers the
government might assume when extraordinary conditions de

veloped. During the days of the Revolution and under the
Articles of Confederation the country was faced with a varied
sort of extraordinary needs. In fact the Constitution itself was

adopted for the very purpose of meeting such conditions. So it
would seem that early statesmen were not unmindful of

emergencies in government. They apparently thought it not

necessary to conjure up any special rules to meet special needs.
It may be fairly presumed that they thought they were making
such new provisions for government under the Constitution as

would suffice for both usual and extraordinary occasions. Alex
ander Hamilton, in his arguments in support of the adoption
of the Constitution, said in the Federalist in 1788: "There are

certain emergencies of nations, in which expedients, that in
the ordinary state of things ought to be forborne, become
essential to the public weal. And the government, from the

possibility of such emergencies, ought ever to have the option
of making use of them." 3 Mr. Hamilton was discussing the
new federal power of taxation. It was possible financial con-

3 36 Federalist (Lodge ed. 1888) 214.
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tingencies that he had in mind, and it was, therefore, he
thought, necessary that the national government have available
to it a broad power of selection of the various productive sources

of income. His words, however, may have a wider application.
It will not be seriously doubted that in circumstances of

great necessity or emergency, government may extend its
activities, beyond the ordinary, to the end that the safety and
well-being of the people may be preserved. As government
acts in response to extraordinary situations, the individual is
required perforce to surrender or submerge his freedom in
obedience to the exigencies which arise, temporarily, if the
need of governmental action is limited to a sudden, unforeseen
and temporary contingency. The balance between public in
terest and private right may be tilted in favor of the former.
The ends of government are satisfied and the ultimate public
good is served. When the emergency�the temporary con

tingency�passes, the balance may again be restored and there
is no permanent loss of constitutional liberty, no permanent
alteration of constitutional government.

On the other hand, a situation of an unusual character may
become more or less continuous, as in the case of the present
depression, now in its sixth year. If then, to meet such a

condition, resort is had to measures of doubtful constitutional

ity, and they are urged and perhaps sustained under the guise
of emergency, the balance of public and private interest may
never be restored. It has been often said that we are facing
revolutionary change. If so, it is the part of wisdom and

courage to face the facts and to force consideration of the
merits of such change frankly upon other and more permanent
ground than temporary emergency.

By Way of Background

During years past, state constitutions and state statutes
have made allowance for emergencies. For example, limitations
upon the amount of tax levies of cities and other municipal
divisions, limitations upon public indebtedness or the power to

borrow money, restrictions upon the hours of labor and other

factors which enter into public building contracts or upon

works subject to government control, and requirements as to

the mode and manner of entering into public contracts, have

been made subject to exceptions or modification "in case of
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emergency." In situations such as these, judicial inquiry has

been made necessary to determine the legal significance of the

term "emergency," and it is of some interest to discover what

the courts have held.
In all of the cases which have been considered there were

elements of suddenness, unforeseeability and pressing necessity.
The very nature of emergency in the law, as the courts have
heretofore interpreted it, negatives the thought that the term

could be properly applied to a set of circumstances which had
become continuous. In fact, to speak of continuing emergency

was, in a sense, self-contradictory. It then becomes necessary
to consider the propriety of its use to describe an act of govern
ment admittedly based upon a condition which has become
established and continuous, unusual or abnormal though it

may be; and whether, if so used, there is any especial im
portance to be attached thereto.

In the State of Ohio the Code imposed a tax limitation for
the levy of taxes upon property in the counties of the state, but
for "emergency" permitted the taxing authorities to exceed the
limitation. Some expenses would be incurred in the usual and
ordinary course of administration; others would result from
unforeseen and extraordinary conditions, constituting an

emergency. The Supreme Court of Ohio 4 accepted the Century
Dictionary's definition of the word emergency :

(1) "A sudden or unexpected happening; an unforeseen occur

rence or condition; specifically, a perplexing contingency or complica
tion of circumstances.

(2) "A sudden or unexpected occasion for action; exigency; press
ing necessity."

That court said the word as used in the statute was to be taken
in its natural, plain, obvious, and ordinary signification. Emer
gency "is the result of a sudden or unexpected happening, an

unforeseen occurrence, an extraordinary condition." It was

held that the board of county commissioners might not designedly
permit roads to become out of repair and then treat its own

failure, neglect, and inattention as constituting an emergency,
and thus evade expressed statutory limitations. Thus used, the
word "emergency" would mean a sudden or unexpected happen
ing, and would also mean a condition gradually created, and

4 State v. Zangerle, 95 Ohio St. 1, 115 N. E. 498, 500 (1916).
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therefore expected and foreseen by those whose very neglect
and inattention had caused it, which result would be absurd.
The court concluded that where roads by reason of neglect and
inattention become gradually worn out and unfit for travel,
even though they caused difficulty, danger, or delay, a levy of
taxes was not exempt from statutory limitations as an emer

gency levy.
Likewise, under the Constitution of the State of Kentucky,

a provision permitting cities to incur valid indebtedness beyond
the limits fixed in the Constitution when, "in case of emergency,
the public health or safety should so require," 5 the Supreme
Court of that state6 refused to recognize the need of a new

courthouse as an emergency. It was shown that the condition
of the courthouse was a menace to the health of those who used
it; the court room in bad condition; the floor so rotten that it
had broken through beneath the tread; the entire surroundings
in such condition as to be uncomfortable, unhealthy and danger
ous. Nevertheless, it was held that the need of a new court
house under such conditions was not such an emergency as

would authorize the levy of a tax in excess of the statutory
rate.

"The courthouse has been used for many years, and, while
the community has outgrown it, there is no such necessity for
a new courthouse as to bring the case within the proviso as to
an emergency where the public health or safety require the

expenditure."
In reliance upon the same Kentucky Constitutional provision,

and because it had the power in case of an emergency to exceed
its debt limitation, the city of Marion in that State, a city of
less than 10,000 inhabitants, passed an ordinance declaring that

unsanitary conditions existed in the city because of the absence
of any sewage system for disposing of sewage from residences
and public houses, and because of foul cesspools throughout
the city filled with poisonous sewage matter; that the health
and public safety of the city was seriously menaced, and that
in consequence an emergency was found to exist. It was pro
posed, therefore, to eradicate these perils by the construction

e Constitution of Kentucky, Section 158.
e Fiscal Court of Franklin County v. Commonwealth, 139 Ky. 307, 312,

117 S. W. 301 (1909), See also Knipper v. City of Covington, 109 Ky. 192,
58 S. W. 498 (1900).
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of an adequate sewage system for the city. The ordinance also

found and determined that there was no sufficient fire protection
by reason of the absence of an adequate waterworks system,
and that such a waterworks system was indispensably necessary

to make the proposed sewage system fully effective.
The Supreme Court of Kentucky said:

"While we will not undertake to lay down a rule by which an

emergency under section 158 of the Constitution is to be determined
in every case, it is apparent that such an emergency is some sudden

or unexpected occasion for action, some unforeseen occurrence, condi

tion, or pressing necessity that requires immediate attention. ... It

will not do to say that a municipal waterworks or a system of sewage
rises to the dignity of an emergency. . . . While waterworks and

a drainage system may be very desirable, and no doubt are very much
desired by appellant, their absence no more creates an emergency
now than it has done at any time in the past ten or twenty years,
and the declaration of the general council of the town in its ordinance,
that an emergency existed did not make it so. It must exist as a

fact, to be determined under the evidence like any other fact." 7

The problem of emergency in relation to a statutory limita
tion upon the power of taxation was presented in the case of
San Christina Investment Co. v. City and County of San Fran
cisco.8 The charter of San Francisco provided that taxes
should not exceed the rate of one dollar on each one hundred
dollars valuation of the property assessed. This limitation was

not to apply "in case of any great necessity or emergency," in
which case the limitation might be temporarily suspended.

In the year 1910, in preparing the tax levy for the

following year the Board of Supervisors passed an ordinance

declaring that a great necessity and emergency existed within
the city and county of San Franciso as a result of the destruc
tion of many public buildings, much of the fire department
equipment, and to a large extent the public sewers, in the fire
and earthquake of April 18, 1906; and that by reason of such
necessity and emergency, the tax limitation be suspended. The
Supreme Court of California adopted Webster's definition of

emergency :

"An unforeseen occurrence or combination of circumstances which
calls for an immediate action or remedy; pressing necessity; exigency."

7 City of Marion v. Haynes, 157 Ky. 687, 164 S. W. 79, 84 (1914).
8 167 Cal. 762, 141 Pac. 384, 388 (1914).
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The court said:

"This definition is approved in People v. Lee Wah, 71 Cal. 80, 11
Pac. 851 (1886) .9 It is the meaning of the word that obtains in the
mind of the lawyer as well as in the mind of the layman. It was not
in contemplation that the supervisors could foster and nurse such an

emergency so as to spread their taxing power over an undetermined
number of years. As little was it designed that under the head of
emergency or necessity should be imposed taxes not bearing forcefully
and directly on the relief, cure, or prevention of this emergency or

necessity. . . .

"And, finally, it must be said that no argument of hardship or

inconvenience will justify a court in setting at naught the written
terms of a city's charter, even at the instance of the city's officials. . . .

"If these large revenues sought to be raised by the city do not

fairly come within the purview of an emergency tax measure, it is
for the city to meet the desired end either by the issuance of bonds
or by an amendment to its charter. It is not for the courts themselves
to amend this charter by striking therefrom any of its salutary and

protective provisions."

Federal statutes also have contained provision for emer

gencies, which have had judicial consideration. For example,
there is an Act of Congress of August 1, 1892, entitled the "act
relating to the limitation of the hours of daily service of labor
ers and mechanics employed upon the public works of the
United States and of the District of Columbia." 10 The statute

permitted such work of more than eight hours a day "in case

of extraordinary emergencies."
In United States v. Sheridan-Kirk Contract Co.11 the de

fendant was under federal contract to build a dam across the
Ohio River. Because of floods and freshets, the time limit on

performance of the contract was suspended by the government

9 In People v. Lee Wah, the statute prohibited the practice of medicine
without certificate, nothing therein contained to prohibit gratuitous services
in cases of emergencies. The court construed "emergency" to mean a case

where the exigency was of so pressing a character that some kind of action
must be taken before the ordinary medical practitioners could be found
or procured. The fact that the persons treated had been given up by
regular practitioners was held not to be such an emergency.

10 27 Stat. 340 (1892), 40 U. S. C. A. � 321 (1926).
" 149 Fed. 809, 814, 816 (W. D. Ohio 1906) . See also United States v.

Mo. Pac. Ry. Co., 244 Fed. 38 (C. C. A. 8th, 1917) a suit for statutory
penalty by the United States for alleged violation of the Hours of Service
Act of March 4, 1907, 34 Stat. 1415, 45 U. S. C. A. � 61 (1926).
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from December until the following June. Nevertheless, on

September 8, the defendant employed a laborer for ten hours.

The United States District Court said:

"Neither the law nor the contract justifies the assumption that
the work was one of continuing extraordinary emergency, or that

a case of extraordinary emergency would cover the time employed in

repairing the injuries, and in removing the obstacles caused by the
flood. The phrase 'continuing extraordinary emergency' is self-contra

dictory. A condition or conditions which necessarily must continue
for years cannot be called an uncommon, sudden, unexpected happen
ing which presents a sudden and unexpected occasion for action."

The court quoted with approval the definitions of "extra
ordinary" and "emergency" in the Cent. Diet, as follows :

"Extraordinary: 1. Being beyond or out of the common order
or rule; not of the usual, customary, or regular kind; not ordinary.
4. Exceeding the common degree or measure; hence, remarkable; un

common; rare; wonderful.
"Emergency: 2. A sudden or unexpected happening; an unfore

seen occurrence or condition; specifically, a perplexing contingency
or complication of circumstances. 3. A sudden or unexpected occasion
for action; exigency; pressing necessity."

State courts have had occasion to interpret and apply statu
tory limitations intended to control the manner in which con-

4 tracts for state public works should be made. Several cases

may be noted wherein unsuccessful efforts were made to escape
such statutory restrictions by resort to fictitious emergency.

In the State of Washington, a board of county commission
ers entered into a contract for the construction of a bridge.
The contract was attacked by injunction on the ground that
the commissioners had not complied with the requirements of
the statute which provided that bridge construction of a
estimated cost of more than one hundred and fifty dollars
should, except in cases of emergencies, be let after competitive
bidding. The Supreme Court of that State said : 12

"The contract for the construction of the bridge was let without
calling for competitive bids, although the contract called for an
expenditure in excess of $150.00. This act on the part of the com
missioners is sought to be excused by the plea that an emergency

Green v. Okanogan County, 60 Wash. 309, 111 Pac. 226, 229 (1910).



682 GEORGETOWN LAW JOURNAL

existed which would not permit of a delay long enough to do the neces

sary advertising. But we can find no support in the record for the
contention. It might perhaps be that, were all of the bridges across
a stream lying between two populous centers to be destroyed by a

sudden flood or other unlooked for catastrophe, such an emergency
would exist for the replacement of some one or more of them that
the public authorities would be justified in entering upon the work
of replacement without calling for competitive bids, but it is difficult
to understand how any such necessity can arise with reference to
entirely new construction. But, be this as it may, there was clearly
no such necessity in this instance. All of the means for crossing the
river that had theretofore served the people were still intact, no sudden
floor or other catastrophe had interfered with their operation, nor

was there any sudden increase in the number of persons desiring to
cross the river as to render the existing facilities inadequate; in fact,
nothing necessitating the construction of the bridge was shown other
than the fact that the increase in population was generally outgrowing
the existing facilities. Under these circumstances, it seems worse

than idle to argue that the rush was so great as not to brook of a

delay of three weeks, the time required to advertise for competitive
bids."

The Supreme Court of Nebraska refused to give sanction to
a resolution of a county board of commissioners reciting that
an emergency existed, and that the public good required im
mediate action on its part looking toward the repair of a bridge.
The emergency to which the resolution referred, it appeared
from the record, was carefully nurtured from March, 1903,
when a considerable portion of the bridge was taken out by a

flood, until midsummer 1904, when the "emergency" as shown
by the resolution was first given official recognition by the
county board.13

The Supreme Court of Louisiana declined to be "very much
impressed with the idea" that particular work on a drainage
system could be regarded as in the nature of emergency work�
which under the city charter could be done by city officials
without advertising for bids and letting of contracts�where
"the idea of the work in question was in process of incubation
for several years," and there was no unforeseen occurrence,
combination of circumstances, necessity, or exigency, which
called for immediate action upon a particular day.14

13 Colfax County v. Butler County, 83 Neb. 803, 120 N. W. 444 (1909).
14 Parker v. Mayor and City Council of Monroe, 128 La. 941, 55 So.

587 (1911).
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The Kansas City Court of Appeals of Missouri 15 granted
an injunction to restrain the purchase of water meters without

competitive bidding, where the city charter authorized purchase
of material and supplies without such bidding only "in cases of

emergency." In the absence of sudden or unexpected necessity
requiring immediate or, at least, quick action, there was no

ground for construing a well-known future need of water

meters as an emergency. That "would be trifling with the
words of the charter," the court said.

There is another phase of the law, clearly understood and
well settled, which pertains to legislative delegations of ad
ministrative powers to officers to meet emergency situations, a
part of the law for the abatement of public nuisances. Such
statutes may be of a permanent nature. The authority dele

gated to officials is designed to meet sudden or unusual circum
stances in which public necessity admits of no delay and requires
immediate action.16 They involve no delegation of legislative
power. They fall within ordinary police power, though they
call for summary administrative action. They are not out of
line with well-established principles governing the execution of
legislative will through the exercise of fact finding determina
tion by administrative officers. In a restricted sense they are

emergency laws. Strictly speaking, such commonplace laws
are distinguishable from the special purpose of this inquiry,
which concerns primarily the justification for and the validity
of the statutes themselves, when they are of temporary nature

designed to meet extraordinary emergency situations. Such
statutes may exceed usual governmental powers. Their validity
may depend upon special consideration of the basic limitations
upon delegations of power by legislative bodies to executive and
administrative officers, the measure of state and federal gov
ernmental powers in their relation one to the other, and the
extension, if any, which may be permitted to them in so-called
emergency situations. These are matters of present-day in
terest and importance and we shall now consider them specially.

15Mallon v. Board of Water Commissioners, 144 Mo. App. 104, 128
S. W. 764 (1910).

16 Bowditch v. Boston, 101 U. S. 16 (1880) ; Jacobson v. Massachusetts,
197 U. S. 11 (1905) ; North American Cold Storage Company v. Chicago,
211 U. S. 306 (1908); and Lawton v. Steele, 152 U. S. 133 (1894). See
also Respublica v. Sparhawk, 1 Dall. 357 (1788).
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Emergency and The Delegation of Legislative Power

The salutary rule of constitutional law that legislatures may
not delegate their powers, grows out of the provisions in federal
and state constitutions that vest the legislative power in these
bodies. In many states the rule is emphasized by additional

provision that the separation of powers between the legislative,
executive and judicial shall be strictly) observed and that no

department shall exercise power belonging to another except as
in the constitutions themselves otherwise expressly provided.
We need not here enter into any extended discussion of the

adjustment to principle by which it is permitted the legislature,
for practical purposes, to grant to executive or administrative
agencies a large measure of discretion in carrying out the leg
islative will, and a broad rule-making power to fill in the details
of statutes. The limitations of constitutional law require only
that the legislature must write the law and declare the policy,
lay down an intelligible principle or primary standard for the

guidance and control of the executive branch in its administra
tion of the statutes. This recognition of the practical needs of

government, in keeping with the growth of regulatory powers
of government, is now part of our constitutional law. Grad

ually the processes of administration have been adjusted to
the American system. Always, fundamental principles have
been in the ascendancy even though certain incongruities ap

peared. Desirable objectives have been attained without sacri
fice of those principles. Thus legislative integrity has not been

lost, needed elasticity in administration has been attained, and
ultimate control of the administration of laws by the courts
has been preserved.

While contingencies justify very broad grants of admin
istrative discretion, it is well to note that when government
acts in a proprietary capacity, it must have rather a free rein
to control, as it will, its property interests, to gauge the future
as any owner of property may, and to freely entrust to its

agents that authority which is necessary to meet unexpected
contingencies. The public interest completely dominates in
such case and there is no fundamental necessity for a carefully
limited legislative delegation of discretionary powers to the

agent.17 In large measure, the same may be said with reference

it United States v. Grimaud, 220 U. S. 506 (1911).



EMERGENCY LAWS 685

to the government's collection of its revenue, its money-spend
ing activities, and other fiscal affairs. These also have a pro

prietary aspect. They are essential to the very existence of

government. Naturally, therefore, delegations of authority to

fiscal agents have been given a broad tolerance.18 Yet, con

stitutional requirement that tariff policies must originate in
the legislature, has been observed.19 When, however, govern
ment enters into regulatory control of men and their private
affairs, distinctly different elements appear. Regulation is

peculiarly a matter of legislative choice between public interest
and private interest. Both are vital to a government of free
men. Power to say when rights once regarded as private may
be no longer enjoyed must not be left to the uncontrolled dis
cretion of executive or administrative officers. Maintenance of
the necessary balance between the public and private rights is
a delicate undertaking. Delegations of power in such case

should be more scrupulously guarded. And so they were

guarded in the recent Hot OH cases.20
In early American history the balance of power lay with

the legislative department. The trend was in the direction of
legislative encroachment upon the executive and the judiciary.
James Madison noted this tendency when he said "if discrim
inating, therefore, in theory, these several classes of power, as
they may in their nature be legislative, executive, or judiciary,
the next and most difficult task is to provide some practical
security for each, against the invasion of others ... the legis
lative department is everywhere extending the support of its
activity, and drawing all powers into its impetuous vortex." 21

Even as late as the Civil War, which was admittedly the
greatest crisis in our history, there was a virtual absence of
threat of executive control of the functions of federal legisla
tion, in spite of the fact that this was a time of great concentra
tion of power in the President. Such power as the President
exercised, including the Emancipation Proclamation,22 emanated
entirely from the war powers vested in the executive. That
Congress very carefully avoided any questionable delegation of

"Field v. Clark, 143 U. S. 649 (1891).
"Hampton & Co. v. United States, 276 U. S. 394 (1928).
20 Panama Refining Go. et al. v. Ryan et al., Amazon Petroleum Corp.

et al. v. Ryan et al., 293 U. S. 388 (1934).
21 48 Federalist, op. ext., supra note 3, at 308.
22 12 Stat. 755 (1861).



686 GEORGETOWN LAW JOURNAL

legislative power to the executive is interestingly illustrated in
the history of congressional legislation during that war. In

fact, Congress appears to have been almost meticulously careful
in this regard. We note a few characteristic items of legisla
tion. Beginning in July 1861, a special session having been
begun on the fourth day of that month, the President was

authorized to use the military and naval forces "as may be
deemed necessary," to protect the customs officers and their

custody of vessels and cargo in case of any attempts by great
force to remove such vessel or cargo. Whenever "in the judg
ment of the President" the import duties could not be collected
in the manner provided by law, the President was empowered
to close ports of entry upon notice by proclamation ; and there
upon, Congress provided that "all right of importation, ware

housing, and other privileges, incident to ports of entry shall
cease and be discontinued at such port so closed." Furthermore
the President was authorized, by proclamation, to declare the
inhabitants of a State to be in a state of insurrection, when
specific conditions set forth in the state were fulfilled.23

No lump-sum appropriations apparently were given over to
the President to spend in his discretion. Specific aporoDriations
were the rule.24 Congress kept hold of the purse strings closely.

Perhaps the most far-reaching step toward broad delegation
of power to the President was in the statute which provided : 25

"That the President of the United States, when in his judgment
the public safety may require it, be, and he is hereby authorized to
take possession of any or all the telegraph lines in the United States,
their offices and appurtenances; to take possession of any or all the
railroad lines in the United States, their rolling-stock, their offices,
shops, buildings, and all their appendages and appurtenances; to pre
scribe rules and regulation for the holding, using, and maintaining
of the aforesaid telegraph and railroad lines ... in the manner most
conducive to the safety and interest of the Government. . . ."

Generally speaking, there is a complete absence of reference
to emergencies, resort to which as a declared justification for

legislation of constitutionally doubtful character seems to have
been of more modern origin.

It is to the period of the World War that we look for the

23 Id. at 256, 257.
24 Id. at 333, 341-342.
25 Id. at 334.
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development, if not the origin, of a national emergency psy

chology, approving centralization of powers in the Executive.

That struggle of the nations required swift execution of monster

programs for marshalling all our resources and bringing them

to bear upon highly concentrated objectives, to which virtually
all interests were subordinated. Mobilization of all industries

for war purposes, control of foodstuffs to feed the millions of

our own men and European civilian populations, stabilization

of war supplies and materials, were a few of the measures

adopted to win the war. What the times called for was executive

action, and not laws. What was needed was merely legislative
authorization for the necessary measures. It is to be remem

bered that there was no need to invoke any "emergency"
powers.26 Every objective that bore any appropriate relation

ship to the war�and all objectives were centered there�was

fully within the powers delegated to the Congress expressly by
the Constitution, and the exigencies of war necessitated ex

tensive authority in the Commander in Chief, the President.

Within recent years a strong movement has been on foot to

translate these war needs into peace-time needs. The tendency
has been to concentrate objectives in executive action, with the

legislative power relegated to the background, a mere authoriz

ing agency. The conditions of economic depression and distress
account principally for this result. However, there may be
other causes.

We cannot escape the thought that perhaps we have been

influenced, beyond our present ability to understand, by the

extraordinary events in other nations, particularly in Europe.
The ineffectiveness and the inability of governments of a repre
sentative type to meet the problems of the times through the

ordinary processes of legislation, seem to have inspired the pur
pose to end economic distress through the more forceful and
centralized power of executive action. In our inability in this
country to end depression through deliberative action of our

legislative bodies, we have been led to believe that a large con

centration of power in executive hands may bring relief. Our
legislators seemed to have been unable or unwilling themselves

26 War measures were enacted "by reason of the existence of a state
of war," to provide for the national security and defense, and for the suc

cessful prosecution of the war. 40 Stat. 276, 506, 593, 1009, 1046 (1917),
43 U. S. C. A. � 431n (1926) ; 31 id. � � 744 (2), 774 (1), (3), 331, 332.
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to solve the problems of the times. They have looked to the
executive department for solutions and even for laws. Perhaps
this is a sign of a breakdown in representative government.
More probably it is only a revelation of the inherent weaknesses
of democracy to meet crises. However this may be, astonishing
examples of legislative near-abdication of power, deeply sig
nificant of possible future changes in our governmental methods,
are at hand. Such examples are not confined to the Federal
government.

The legislature of the State of New York, in 1933, enacted
a measure which provided that during the period of emergency
set forth in the statute, the state superintendent of insurance
should : 27

"Have the power to suspend any provision of the insurance law in
whole or in part. In addition to such power and not in limitation

thereof, he shall also have power during such period to make, rescind,
or alter and amend rules and regulations imposing any condition upon
the conduct of the business of any insurer which may be necessary
and desirable to maintain sound methods of insurance and to safe

guard the interest of policyholders, beneficiaries, and the public gen

erally during such period. . . .

"Such rule or regulation may be inconsistant with existing law,
and in such event, shall supercede such existing law inconsistant
therewith."

While it is true that provisions of this enactment which
delegated the power to make and unmake the law were sub

sequently amended so as to remove the obvious unconstitutional

delegation of legislative power,28 this remains nevertheless an

astonishing exhibition of complete surrender of legislative
power. Granted that the financial situation in New York State
in 1933 was threatening, is it possible to believe that the New
York Constitution sanctions such a complete abdication of legis
lative power to an administrative officer? Evidently, on sober

reflection, the view prevailed that there was no such sanction,
even for a time of stress. The New York State Constitution

expressly provides that special sessions of the legislature may
be called by the governor on extraordinary occasions.29 What

27 N. Y. Laws 1933, c. 40, � � 2, 3.
28 N. Y. Laws 1934, c. 10, � 2 ; and see People v. Title and Mortgage

Guaranty Co., 264 N. Y. 69, 190 N. E. 153 (1934).
29 N. Y. Constitution, art. IV, sec. 4.
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could have been in the contemplation of the framers of that
Constitution when they provided for such extraordinary oc

casion if it was not their purpose to provide for full legislative
deliberation upon the necessity, advisability and character of

laws appropriate to meet change or pressing necessity of the

people of the State? It is no satisfactory justification of such

virtually complete delegation by the legislature to another of
the power to make and unmake law, to say that this is one of
the new "techniques" 30 of government, unless it be that "tech
niques" take precedence over Constitutions.

In the federal field of legislation there is a striking illustra
tion of an unconstitutional attempt to surrender legislative
power in the original National Recovery Act.

Section 7 (c) of that Act provided that : 31

"Where no such mutual agreement has been approved by the
President he may investigate the labor practices, policies, wages, hours
of labor, and conditions of employment in such trade or industry
or subdivision thereof; and upon the basis of such investigations,
and after such hearings as the President finds advisable, he is author
ized to prescribe a limited code of fair competition fixing such maxi
mum hours of labor, minimum rates of pay, and other conditions of
employment in the trade or industry or subdivision thereof investigated
as he finds to be necessary to effectuate the policy of this title, which
shall have the same effect as a code of fair competition approved by
the President under subsection (a) of Section 3."

Even assuming for the purposes of this discussion that there
is power in Congress to legislate upon these matters, yet there
is no Act of Congress which determines as a matter of policy
what are proper standards of wages or hours of labor or work
ing conditions. There is only the broad delegation of power to
the President to prescribe them.

The "policy of this title" referred to is, of course, that broad
Declaration of Policy in Section I of the National Industry Re
covery Act of which the Supreme Court in the Hot Oil cases,
said, recently: 32 "It is manifest that this broad outline is simply
an introduction of the Act, leaving the legislative policy as to
particular subjects to be declared and denned, if at all, by the
subsequent section." The complete absence of any specific dec-

A good expression but much abused of late.
48 Stat. 195 (1933), 15 U. S. C. A. � � 701-712 (1934).
Supra note 20, at 418.
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laration of legislative policy in the Section itself, quoted above,
is apparent. Hereby Congress has closely approximated the
example of contemporary European governments in which
power to make the laws has come to be so completely vested in
individual executives or in small collective groups. To be sure,
as long as Congress continues to meet in session, the above-stated
delegation of power to the executive, though it amount in sub
stance to an abdication of power by Congress, is only temporary;
and Congress may draw back to itself again the full power to say
what the laws governing men and their affairs shall be. Never
theless this example of governmental operation, representing
as it does the aggrandizement of power by the executive at the
expense of the legislature, calls for serious contemplation. If
under our accepted theory of the balance of one agency of gov
ernment against another, these things may be done in the
manner here illustrated, we may not be far removed from a

more permanent concentration of power in the executive at
some later time, and from the consequent destruction of a

fundamental, historic conception of our constitutional system.
At least the precedent is here.

It should be remembered also that the Federal Constitution
expressly provides that the President "may, on extraordinary
occasions, convene both houses or either of them." 33 What is
the purpose of this provision, as it was conceived at the time
the Constitution was adopted, if it was not intended to meet
the emergency situations in which the law might be by Con

gress modified or adapted to special and extraordinary situa

tions, so as to obviate the necessity for any delegation of legis
lative power in an unconstitutional sense? Nor is it to be sup
posed that it was not the intention of the framers of the Con
stitution that the Congress should remain in session when public
necessity might require it. There is no limitation in the original
Constitution upon the length of sessions. There was no dis
cussion of this clause in the Constitutional Convention. It must
be given its plain and obvious meaning.

On March 9, 1933, the President approved an Act of Congress
"to provide relief in the existing national emergency in bank
ing, and for other purposes," in which the enacting clause pro
vided "That the Congress hereby declares that a serious emer-

33 U. S. Constitution, Article II, Section 3.
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gency exists and that it is imperatively necessary speedily to put
into effect remedies of uniform national application." Among
others, the Act provided : 34

"During time of war or during any other period of national
emergency declared by the President, the President may, through any

agency that he may designate, or otherwise, investigate, regulate, or
prohibit, under such rules and regulations as he may prescribe, by
means of licenses or otherwise, any transactions in foreign exchange,
transfers of credit between or payments by banking institutions as

defined by the President, and export, hoarding, melting, or earmark

ing of gold or silver coin or bullion or currency, by any person within
the United States or any place subject to the jurisdiction thereof. . . .

Whoever willfully violates any of the provisions of this subdivision or

of any license, order, rule or regulation issued thereunder, shall, upon
conviction, be fined not more than $10,000, or, if a natural person,

may be imprisoned for not more than ten years, or both. . . ."

This statute is in substance a reenactment of part of the World
War Trading With the Enemy Act,35 a war measure. Now
added to that measure is its extension to any period of "national

emergency" and also its inclusion of banking institutions and

hoarding within the country.
Is it not appropriate that Congress itself, upon investiga

tion, should "regulate" or "prohibit" transactions such as those
enumerated above in the delegation of power to the President?
That would seem to be of the very essence of legislation, and
the least that could have been expected of Congress was, that
the authority here given to the President should be exercised
only in the event that Congress is not in session and then only
if the demands of the situation are so acute that they will not
admit of the delay incident to the calling of Congress in extra
ordinary session. There is no definition of "national emerg
ency" and no pretense of any legislative standard or intelligible
principles to guide and control the President's discretion when
he chooses to exercise this extraordinary grant of power. How
he may regulate and upon what terms licenses may be granted
or withheld are left entirely to his determination. These are

essentially legislative functions.
It is significant that in the recent decision of the Supreme

48 Stat. 1 (1933), 12 U. S. C. A. � 95 (a) (1934).
40 Stat. 415, 966 (1916), 50 U. S. C. A. (App.) � 5 (1926).
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Court upon the Hot Oil cases,36 the Court, in its opinion, made
no mention whatever of the emergency aspect of the National
Recovery Act, out of the enforcement of which the cases arose.

It may be reasonably inferred that, if the Supreme Court was
of the opinion that the delegation of power by Congress to the
President passed upon in those decisions could have been sus

tained because of the "emergency" character of the Act, the
Court would have said so. To be sure, the government in its
presentation of the case to the Court did not rely upon that
feature of the NRA Act, and we are not permitted to inquire
or to speculate upon the motives which led the Department of
Justice to assume that position. However, the emergency ques
tion was distinctly before the courts below, both in the District
Court and in the Circuit Court of Appeals,37 and in the opinions
rendered by both of those lower courts the question of emerg
ency was considered. In a matter of such far reaching portent
as that presented in these cases, it is fair to assume that the
Supreme Court was of a mind to consider the emergency as not
controlling the question of delegation of legislative power.

It is perhaps too much to say that the Supreme Court holds
to the view that an emergency can never be said to permit an
extraordinary delegation of legislative power. The view
here advanced is that if there is opportunity to legislate at all,
then there is no valid reason why the legislature should fail to
include in the statute such legislative substance as is necessary
to avoid an unconstitutional result. Substance of legislative
policy should not be left to an administrative officer to supply.
If the contingency at which the law is directed can be antici

pated with sufficient clearness to warrant a statute at all, then
it should be possible to formulate some general legislative rules
or policy. If the event is entirely unforeseeable there cannot

36 Supra note 20. Recently, in Gibson Auto Co. v. Finnegan, 259
N. W. 420 (Wis. 1935) the Supreme Court of Wisconsin held invalid
the provisions of Chapter 110 Wis. Stats, relating to emergency promotion
of industrial recovery (a state NRA, Chapter 476 of the Laws of 1933)
as an attempt to delegate the power of the legislature to determine whether
or not there should be a code. In the decision the emergency character
of the legislation was ignored. Apparently emergency was not deemed

sufficiently potent to warrant disregard of the fundamentals of the state's
constitutional system.

37 5 F. Supp. 639 (E. D. Texas 1934) ; 71 F. (2d) 1 (C. C. A. 5th,

1934).
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well be any legislation. It would be rather futile for the legis
lature to provide that "if anything unforeseen occurs, the execu

tive is empowered to use his discretion." As a practical matter,
emergency action, such as that taken by the President in closing
the banks on March 4, 1933, may well be expected to occur again,
though very infrequently and only in great sudden crises.

Though such action may be technically unconstitutional, yet it
is virtually beyond prior legislative control. If legislation is

needed, the executive is expected as a matter of constitutional
requirement to call an extra legislative session if the public
interest requires it and if time permits. If dire necessity calls
for immediate action, he would probably act in the hope and
expectation that the legislature will validate his acts by sub
sequent legislation if there is doubt as to his constitutional or
statutory authority, just as Congress did when on March 9,
1933, it passed the act "to provide relief in the existing national
emergency in banking," above mentioned.

Emergency and State Police Power

We are not now left in doubt concerning the effect or in
fluence of emergency upon the exercise by the States of their
police power. After all, the test of police power, under due
process, is whether, under the facts before the legislature, a

particular enactment bears a real and substantial relationship
to some recognized police power purposes, and whether an en

actment can be said to be reasonable as distinguished from
arbitary or capricious. The scope of judicial review is therefore
limited and each case calls for the exercise of a judicial discre
tion, exercised in the light of the facts. Courts, and individual
judges, do not always see eye to eye, in their exercise of their
judicial discretion. Circumstances alter cases. It matters not
then whether the factual situation which prompted legislation
may be said to present an emergency of a sudden and unexpected
nature, or whether it presents one which may be described as

one of continuing necessity, a protracted crisis. In either event
the question of constitutionality before the court is the same.

Under the judicial process, the court must decide whether under
the peculiar circumstances which prompted it, the legislation was
a reasonable, and therefore a legitimate exercise of legislative
power. The Minnesota Moratorium case illustrates the point pre-
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cisely.38 In the more recent case of Worthen Co. v. Thomas,39
the Supreme Court, speaking of its holding that the Minnesota
Moratorium Law was not unreasonable, referred to the familiar
principle "that the relief afforded must have reasonable rela
tion to the legitimate end to which the State is entitled to direct
its legislation. . . . We found that relief to be reasonable . . ."
To be sure, the temporary and emergency character of the
Minnesota Statute played an important part in the decision of
the Court. There was definite recognition of the principle that
in the light of extraordinary conditions a legislative act may
be said to be reasonable exercise of police power only if it is
limited in time and circumstance coincident with the continua
tion of the emergency condition which the legislation seeks to
meet. The Supreme Court said in the Worthen case :

"We held in Home Building & Loan Ass'n. v. Blaisdell, . . ., that
the constitutional prohibition against the impairment of the obliga
tion of contracts did not make it impossible for the State, in the
exercise of its essential reserved power, to protect the vital interests
of its people. The exercise of that reserved power has repeatedly
been sustained by this Court as against a literalism in the construc
tion of the contract clause which would make it destructive of the

public interest by depriving the State of its prerogative of self-

protection. We held that this reserved protective power extended not

only to legislation to safeguard the public health, public safety, and

public morals, and to prevent injurious practices in business subject
to legislative regulation, despite interference with existing contracts,
... an exercise of the State's necessary authority which has had

frequent illustration . . . but also to those extraordinary conditions in
which a public disaster calls for temporary relief. We said that the
constitutional prohibition should not be so construed as to prevent
limited and temporary interpositions with respect to the enforcement
of contracts if made necessary by a great public calamity such as fire,
flood or earthquake, and that the State's protective power could not
be said to be non-existent when the urgent public need demanding
relief was produced by other and economic causes. . . . We held that
when the exercise of the reserved power of the State, in order to

meet public need because of a pressing public disaster, relates to the
enforcement of existing contracts, that action must be limited by rea

sonable conditions appropriate to the emergency. . . . Accordingly,
in the case of Blaisdell, we sustained the Minnesota mortgage mora

torium law in the light of the temporary and conditional relief -which
the legislation granted." 40

38 Home Building and Loan Association v. Blaisdell, 290 U. S. 398

(1934).
39 292 U. S. 426, 434 (1934).
40 Id. at 482, 433.
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Upon the particular relationship between laws passed to

satisfy the needs of a temporary condition and the specific
obligations of contract cause, the members of the Supreme
Court divided sharply. The minority of four protested em

phatically in the Blaisdell case that the obligations of contract

may not be impaired temporarily. The same minority, speaking
through Mr. Justice Sutherland in Worthen v. Thomas, wherein
all of the Justices agreed that the Arkansas statute violated the

Contract Clause, reaffirmed their views, saying:

"We concur thus specially because we are unable to agree with
the view set forth in the opinion that the differences between the
Arkansas statute and the Minnesota mortgage moratorium law, which
was upheld as constitutional in the Blaisdell case, are substantial.
On the contrary, we are of opinion that the two statutes are governed
by the same principles and the differences found to exist are without

significance, so far as the question of constitutionality is concerned.
The reasons set forth in the dissenting opinion in the Blaisdell case,
and the long line of cases previously decided by this court there cited,
fully support this conclusion. We were unable then, as we are now,
to concur in the view that an emergency can ever justify, or, what
is really the same thing, can ever furnish an occasion for justifying,
a nullification of the constitutional restriction upon state power in

respect of the impairment of contractual obligations. Acceptance of
such a view takes us beyond the fixed and secure boundaries of the
fundamental law into a precarious fringe of extraconstitutional terri

tory in which no real boundaries exist. We reject as unsound and

dangerous doctrine, threatening the stability of the deliberately framed
and wise provisions of the Constitution, the notion that violations of
those provisions may be measured by the length of time they are

to continue or the extent of the infraction, and that only those of

long duration or of large importance are to be held bad. . . . We do
not possess the benevolent power to compare and contrast infringements
of the Constitution and condemn them when they are long-lived or

great or unqualified, and condone them when they are temporary or

small or conditioned." 41

Thus the divergence in the views of the members of the
Supreme Court is sharply defined. The prevailing opinion
recognizes and accepts the principle that temporary and unusual
circumstances warrant the passage of laws under the police
power, limited in time and conditioned in a manner not un

reasonably nor unsubstantially related to the temporary and
limited circumstances demanding relief. The Arkansas statute

41 Id. at 434-5.
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involved in Worthen Co. v. Thomas was thought by the legis
lature to be justified by reference to the emergency which the

legislature found to exist in March 1933. The Arkansas Act

placed insurance moneys beyond the reach of existing creditors.

It contained no limitations as to time, amount, circumstances,
or need. Because the relief sought to be afforded was neither

temporary nor conditional, the Supreme Court without dissent

held the legislation to be a clear violation of the constitutional

restriction imposed by the Obligations of Contract Clause.

The Minnesota Mortgage Moratorium Law, in issue in the

Blaisdell case, was made effective April 18, 1933, to remain in

force "only during the continuance of the emergency and in no

event beyond May 1, 1935." The circumstances which could

be said to have created that emergency were the enormous

shrinkage in land values, the cessation of investments in mort

gages by large insurance companies, by banks, and by other

large investors, and the temporary closing of banks by the

President:�though this had occurred more than a year earlier.

The general business and financial crisis had deprived millions

of persons of the means of earning a livelihood, had destroyed
the income from properties, and had resulted in the loss of

their homes by many people in the state of Minnesota. Of

these facts there was proof of record or the Court took judicial
notice. All of these factors had been beyond the reach of

ordinary state legislative remedies.

Certainly this so-called emergency could not be said to be

either a sudden or unexpected happening nor an unforeseen

occurrence or condition. The general conditions incident to

the depression which followed the panic of 1929 had been in

continuous existence in Minnesota, as elsewhere, during the

years 1930, 1931, and 1932. They became gradually more ac

centuated during the years. The situation in the Spring of

1933 could be described as a condition which had settled down

upon the state. Thus the circumstances out of which the Minne

sota Mortgage Moratorium Law arose could not be accurately
described as an "emergency" in any proper sense except that
the situation was one of pressing necessity and called for im

mediate action or remedy of an extraordinary nature, with a

capacity to meet conditions which had come to be out of the

ordinary. Perhaps, when we emerge from the depressed con

ditions of the past five years, "emergency" laws will no longer
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be held to be appropriate. Under the Minnesota moratorium

statute, if continued in effect after its original two years of

operation, mortgage contracts will still not be enforceable ac

cording to their terms. If statistical information at hand cov

ering farm prices may be believed, the circumstances which

surround the agricultural population and the agricultural sys

tem of Minnesota are better today than they have been for

many years past, and better as a matter of fact than they were

during pre-war days. An official press release of the Agricul
tural Adjustment Administration, United States Department of
Agriculture, under date of February 7, 1935, stated that its

economic advisor reported a rise in farm commodity prices
from 49 per cent of pre-war in February, 1933, to 107 per cent

of pre-war in January, 1935. "When allowance is made for
the effect of adjustment payments, prices of all farm products
in January were 120 per cent of pre-war." If it cannot reason

ably be said that the conditions with respect to farm mortgages
in that state are still of an extraordinary emergency character,
any attempt of the legislature of Minnesota to continue the
moratorium statute in effect beyond the time of its expiration
in May 1935, would not be sustainable, as to farm mortgages,
by the courts as a matter of law. Perhaps the industry of
agriculture, under the genius of the Agricultural Adjustment
Administration, will never return to its former low status.
When, then, will it be possible to say that normal conditions
have been restored? And what are normal conditions, and
what will be said to be normal conditions in the future? These
questions suggest the grave difficulties which face the Supreme
Court in its future determination of the constitutionality of state
police power laws if the state legislatures insist upon pressing
their powers vigorously.

In this connection we cannot ignore the Rent Law cases.

The New York Law which came to a test in Marcus Brown
Holding Co. v. Feldman,42 and in Levy Leasing Co. v. Siegel,*3
was a police power law, growing out of housing conditions
existing in a few cities in the State of New York, which collided
with claimed constitutional rights of liberty of contract. The
conditions were incident to the World War and to its immediate
aftermath. In the District of Columbia, the Rent Law which

42 256 U. S. 170 (1921).
43 258 U. S. 242 (1922).
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was sustained in Block v. Hirsh,ii could be said to be a police
power measure enacted by Congress out of its power, com

mensurate with state police power, to exclusively govern the

District of Columbia. It may be that this Act of Congress par

took of the nature of a war measure. However, the Supreme
Court seemed to ignore the war power in Block v. Hirsh, though
it did refer to the emergency conditions as the result of, or at
least incident to, the necessities brought about by the war. It

was not until repeated reenactments of the District of Columbia
Rent Law that the Supreme Court, in an opinion written by
Mr. Justice Holmes, declared that a law "depending upon the
existence of an emergency or other certain state of facts may

cease to operate if the emergency ceases or the facts change
even though valid when passed." 45 Congress took the hint
which the Court offered, and thereafter refrained from any at

tempt at further extension of this law. It is very significant
that the threat of a judicial ban did not come before the year

1924, after Congress had reenacted the rent law in 1921 and

again in 1922. Even the original law was passed after the
war had ended. The New York Rent Law also was passed in
1920.

It is unfortunate, perhaps, that further tests of the con

tinued existence of these rent laws were not brought to the

Supreme Court. We might then have had an illumination of
the judicial process by which to judge in the future the prob
abilities of an overturn of a legislative discretion which seeks
to keep alive the thought of an emergency when the facts seem

to run to the contrary.
The Supreme Court came close to a revelation in the very

recent case of Borden's Farm Products Co. v. Baldwin,116 where

in it said :

"The importance of adequate findings of fact in relation to con

trolling economic conditions was emphasized in Chastleton Corporation
v. Sinclair, 264 U. S. 543. The suit had been brought to restrain the
enforcement of an order of the Rent Commission of the District of
Columbia cutting down rents for apartments. Plaintiff alleged that
the emergency which had been held to justify the rent measures (sus
tained in Block v. Hirsh, 256 U. S. 135), had ceased. We said that

44 256 U. S. 135 (1921).
� Chastleton Corp. v. Sinclair, 264 U. S. 543, 547 (1924).
46 293 U. S. 194, 211 (1934).
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the plaintiff's allegations could not 'be declared offhand to be unmain
tainable' and that it was not impossible 'that a full development of
the facts' would show them to be true, and in that case the operation
of the statute would be at an end (p. 548) . Before deciding the ques

tion, we found that it was 'material to know the condition of Wash

ington at different dates in the past' and that 'obviously the facts should

be accurately ascertained and carefully weighed.' We said that this

could be done more conveniently in the Supreme Court of the District
than here, and, for this reason, the judgment below, dismissing the

bill, was reversed and the cause was remanded for appropriate ascer

tainment of the facts (p. 549) ."

It was easily capable of proof in both New York and the

District of Columbia that the heavy congestion of populations
due directly to war necessities did not end even with the
declaration of peace in the Treaty of Versailles. There were,

literally, dislocations of population which were not readjusted
for some time after the war had been partially liquidated.

Thus we are face to face with the possibility, if not the

probability, that emergency legislation in the States may long
outrun the end of any particularly acute condition which in

spired the legislation. Some time will pass before decision can

be had from the highest tribunals. In the meantime laws may
be continued in operation unchecked until it becomes obvious
to all that the courts can find no reasonable basis in fact for

any legislative declaration that an extraordinary and pressing
necessity still exists. From a practical standpoint the ad
vantage lies with the legislature and not with the one who
claims his constitutional protection.
It is not necessary here to consider the Nebbia case,*7 the

New York State Milk Control case, as an illustration of the
application of any emergency idea. While the case is often
mistakenly referred to as one arising out of a law based upon
the economic depression of the time, this is only because the
law happens to be contemporaneous with this depression.
Nothing appears in the Supreme Court's decision of this case
to indicate that the Court weighed the statute in question as one
based upon a temporary emergency. The decision holds that
under circumstances which surround the business of production
and distribution of fluid milk in the State of New York, the
public interests in that business were so great that the legisla-

47 Nebbia v. People of New York, 291 U. S. 502 (1934).
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ture was justified in extending the ordinary police power regu
lations even to the point of control of the prices at which milk
was bought and sold. In other words, the New York Law was

held to be a reasonable police power measure, in view of the

extraordinarily intricate, important and temperamental nature
of the milk supply and distribution in that State. The case is,
however, illustrative of the principle that the state's power to

regulate is commensurate with the public interest involved. Thus
the philosophy of the opinion in this case is not far removed
from that which sustains a temporary and conditional police
power law which is designed to remedy a temporary condition.
The more extraordinary the condition, be it temporary or per
manent, the more unusual and far reaching may be the measures

adopted as remedies. From the standpoint of constitutionality
it is only necessary that the circumstances, as the legislature
conceives them, are real ; that the regulations are so framed that

they may be said to bear a real and substantial relation to the
end in view; that they are reasonably so adapted; and finally
that if the conditions are temporary in nature, the statute also
is temporary. It results that constitutional rights, under both
the Obligations of Contract Clause and the Due Process Clause
of the Fourteenth Amendment, must give way even before laws
that are unusual, when the legislation satisfies these legal re
quirements. Ultimately, the facts determined the question of

constitutionality.
In the case of the New York Milk Law, the legislature de

clared that the facts surrounding the milk business in that state
were such as to reasonably justify the regulation of price, after
other and lesser devices had failed to bring about the stability
which was necessary in the public interest. In the Minnesota

Mortgage Moratorium Law the state legislature declared that

temporary and extraordinary facts effecting mortgaged farms
and homes justified temporary and conditioned interposition by
the state of its authority to control the disposition of property,
even to the point of postponing the foreclosure of mortgages
under a substituted arrangement between debtor and creditor
reasonably fair to both under the circumstances. The United
States Supreme Court was satisfied, in both cases alike, that
the legislatures were not clearly wrong. In the Arkansas
statute which placed insurance moneys beyond the reach of

existing creditors, the Supreme Court found no fault with the



EMERGENCY LAWS 701

legislature's declaration that an emergency condition existed in

that state. But the Court could not see that the law in question
was reasonably adapted to meet that particular condition. It

therefore held that the law was not a legitimate exercise of the

state's police power. This is but another way of saying that

the property rights protected by the Constitution were invaded

by a measure not sanctioned by the supreme law of the land.

To this subject of emergency in its relation to state police
power, the Virginia Supreme Court of Appeals 48 has recently
made an interesting and valuable contribution. Mindful of the
conditions existing in that State, and refusing to be influenced

by the views of the majority of the United States Supreme
Court in the Nebbia case, the Virginia court considered a

statute for the control of milk prices by a state commission
and held the Act to be an unconstitutional deprivation of the
"liberties" of the dairy farmers in violation of the Bill of

Rights of the State Constitution. It held that the "economic
emergency" which the statute declared to exist did not justify
the regulation.

"It would be dangerous to hold," said the court, "that constitu
tional guarantees were effective only in fair weather, when there is
no reason to invoke them. They should stand four-square to all the
winds that blow. It is for that purpose that they were written. They
serve to curb the heated impulses of the people and to give time in
which to form a sober judgment. If they fail in this they are not
worth the ink that prints them. When proven to be oppressive they may
be changed by orderly constitutional processes provided. Emergencies
or fancied emergencies constantly arise and for the times absorb our

attention and we are prone to 'view them with alarm.' Within the
lives of living men has been witnessed the period of reconstruction, the
panic of 1873, and others scarcely less distressing. Years of plenty
and lean years come down in long procession. Problems that today
seem portentious are by the next generation as forgotten as Pharoah's
famine. . . An emergency calling for legislative relief is a present
pressing necessity; indefinitely prolonged, it drifts into a normal
condition."

Emergency and the Powers of Congress
We approach a consideration of the emergency acts of Con

gress with a realization that both the basis and the scope of

48 Reynolds v. Milk Commission of Virginia, 177 S. E. 44 (Vir. 1934).
For a criticism of the resort to the doctrine of emergency by state legisla
tures, see Clark, Emergency and the Law (1934) Pol. Sci. Q. 268.
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its powers differ from those of the state legislatures. The
latter enjoy the broad reserve of full legislative authority over

all subjects of legislation, restricted only by the limitations
imposed by the state constitutions and by the Federal Con
stitution. The former operates on the basis of its grants of
power in Section 8 of Article I of the Constitution, beyond
which it cannot venture, as a national law-making body. In
a general way it is said that Congress may do that which is
necessary to effect any of the great purposes for which the
National Government was created. The express grants of
power to Congress, such as the taxing power, the war powers
and the power to regulate commerce with foreign nations and
among the several states, are less extensive perhaps in them
selves, than when taken in conjunction with the "necessary and
proper clause," which is itself a distinct grant of power.
During the World War, Congress enacted the Lever Act49 to

encourage production, conserve supply and control the dis
tribution of foods, fuel and other things deemed by Congress
necessary to a successful prosecution of the War. By this Act
the President was given power to requisition coal and other
necessities, to purchase and sell wheat and other food stuffs,
to take over and operate factories and mines, and generally to
license and regulate production, prices and sales. The purpose
of the Act was in part to protect the government against un
reasonable price exactions. In Highland v. Russell Car Co.,50
the United States Supreme Court disposed of a claimed balance
on account of coal sold during the war period. It held that the
war powers of Congress were sufficiently broad to justify coal
price control as to a party who was engaged in manufacturing
snow-plows for railroads, a business then charged peculiarly
with a public use during a state of war. In the exertion of the
war power of the nation Congress has a wide discretion in the
selection of the means to be employed for the successful prose
cution of war, under the express grant "to make all laws

necessary and proper to carry into execution the foregoing
powers." 51 The mode, manner and means selected need not be

indispensable and altogether unnecessary, to bring them within
the grant of authority, and to avoid the result that Congress

49 40 Stat. 276 (1917), 43 U. S. C. A. � 431n (1926).
50 279 U. S. 253 (1929).
51 U. S. Constitution, Article I, Section 8.
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has, under the guise of the Constitution, merely chosen to act

capriciously and arbitrarily. In the Highland case, the Court

found that, "as applied to the code in question, the statute and
executive orders were not so clearly unreasonable and arbitrary
as to require them to be held repugnant to the due process
clause of the Fifth Amendment." 52 There was no need here to

invoke a so-called emergency power. In a sense, of course, a
state of war is one of extreme emergency. But the power is

specifically given to Congress to do whatever is necessary and

proper affectively to carry war to a successful conclusion.
Even in the midst of war, government under the Constitu

tion is not in any sense abated. Constitutional limitations are

not suspended. They are only interpreted in the light of the
governmental authority over life and liberty and property,
which the state of war has called into action. The famous old
case, Ex Parte Milligan,53 will always stand as a monument to
the supremacy of the Constitution over all the powers which
may be exercised by Congress or the President, in peace or in
war. The decision in that case denied to federal authorities,
acting under the Acts of Congress and the orders of the Presi
dent, the right to try a criminal case before a military tribunal,
within a jurisdiction outside of the actual theater of war. The
case is often cited in support of the conclusion that constitu
tional rights are not necessarily suspended when Congress de
clares war. To be sure the case is no authority for the view
that private rights are not required to recede, before the legiti
mate Acts of Congress, in so far as they may be necessary and
proper war measures.

So it must be, also, with the commerce power of Congress.
The specific authority is in Congress to regulate that which is
"commerce with foreign nations and among the several states,"
or with the Indian tribes, and no more. In so far as the power
goes, it expressly carries with it whatever is reasonably neces

sary and not palpably inappropriate to the completeness of its
exercise. Within its limits the commerce power of Congress
is plenary. This statement has come to be a commonplace and
needs no citations of authority to support it here. It is not now

52 Supra note 50, at 262.
53 3 Wall. 776 (1866). Acc. United States v. Cohen Grocery Co., 255

U. S. 81 (1921) holding the standard of price control invalid for want of
definiteness.
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subject to dispute that Congress cannot exceed these constitu
tional limitations upon its acts by the mere expedient of re

sorting to a declaration that an emergency requires that it go
beyond these bounds. The entire subject has been considered
in Wilson v. New.5* The case is so well-known that it needs no

extended exposition. It involved the question whether the
commerce power of Congress extended to the point of a direct
fixation of an existing standard of wages, for a limited period,
pending the settlement of a dispute between the railroads and
their employees, where the failure to secure arbitration could
reasonably be expected to result in complete paralysis of the
railroad transportation system of the nation. Thus the situa
tion could be said to be in the nature of an emergency, a press
ing necessity, a temporary combination of circumstances which
called for an immediate action or remedy, a perplexing con

tingency. It was the judgment of the Supreme Court that�

"If the situation which we have described and with which the
Act of Congress dealt be taken into view, that is, the dispute between
the employers and the employees as to the standard of wages, their
failure to agree, the resulting absence of such standard, the entire

interruption of interstate commerce which was threatened, and the
infinite injury to the public interest which was imminent, it would
seem inevitably to result that the power to regulate necessarily ob
tained and was subject to be applied to the extent necessary to provide
a remedy for the situation, which included the power to deal with
the dispute, to provide by appropriate action for a standard of wages
to fill the want of one caused by the failure to exert the private right
on the subject and to give effect by appropriate legislation to the

regulations thus adopted." 55

The question before the Court was not whether the com

merce power included the authority to fix the wages of railroad
employees, per se. It was rather whether the means selected
to meet an extraordinary condition temporary in nature could
be said to be entirely unnecessary and clearly inappropriate to
the regulation of interstate commerce, the statute being limited
as to the time of its operation. Mr. Chief Justice White, who
delivered the opinion of the Court, said that it was no answer

to the Court's view "to suggest that the situation was one of

54 243 U. S. 332 (1917). For an extended analysis see Powell, The

Supreme Court and the Adams Law (1917) 65 U. of Pa. L. Rev. 607.
55 Id. at 347, 348.
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emergency and that the emergency cannot be made the source

of power." Such a suggestion, said the Court, "begs the ques

tion, since although an emergency may not call into life a power

which has never lived, nevertheless, emergency may afford a

reason for the exertion of a living power already enjoyed."
Since it reasonably appeared that the cessation of interstate

commerce was threatened, it must follow that the action taken

by Congress was a regulation "necessary and proper" to, pre
serve and promote interstate commerce, therefore a regulation
of such commerce.

Among the many laws of Congress which are associated in
the public mind with the depression, some were enacted with
no statutory reference to emergency, and are therefore beyond
the scope of this discussion. They rest upon ordinary consider
ations of constitutionality. Such are the Securities Acts,56 the
TVA,57 and the Federal Communications Act of 1934.58 Other
congressional enactments in the course of this depression relate
to money spending activities, with regulations incident thereto,
for public works, loans and relief, such as the CCC,59 FERA,60
HOLC,61 and the like. They may provoke questions of policy,
but they are not susceptible to doubt on questions of constitu-
tionalty, in view of the broad powers of federal taxation and
the spending powers which flow from them.62

The laws of Congress which have been expressly grounded
upon an existing emergency are the NRA 63 and the AAA.64
To these may be ascribed the purpose, in part, "of making of
the 'commerce' clause a fulcrum for social reforms of various
kinds." (An expression used in another connection by Pro
fessor Edward S. Corwin in The Twilight of the Supreme
Court). 64<�>

56 48 Stat. 74, 881 (1933), 15 U. S. C. A. � � 77 (a), (b), 78 (a), (b)
(1934).

57 Id. at 58, 15 U. S. C. A. � � 726-728 (1934).
53 Id. at 1064, 47 U. S. C. A. � � 151-152 (1934).
59 Id. at 22, 16 U. S. C. A. � 585 (1934).
60 Id. at 55, 15 U. S. C. A. � 721 (1934).
61 Id. at 128, 16 U. S. C. A. � 693 (1934).
62 United States v. Realty Co., 163 U. S. 427 (1896) ; Frothingham v.

Mellon, and Massachusetts v. Mellon, 262 U. S. 447 (1923).
63 Supra note 31.
64 Id. at 31.
64 <a> At p. 23.
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More arresting than any other feature of the pending
Administration Bill reenacting and amending the original In
dustrial Recovery Act,65 is the revamped substitute for Section
7(c) of the original Act, which was itself a questionable dele
gation of legislative power to the President, never exercised by
him. The new Section, like the old, proposes to authorize, but
now also directs, the President to prescribe limited codes of
fair competition, when voluntary codes or Presidential agree
ments are not effective. These executive-imposed codes shall
fix minimum wages, maximum hours of labor, and the require
ments of the famous Section 7(a) ; contain prohibitions of child
labor and of dishonest, fraudulent, and otherwise unfair prac
tises; provide against the "waste of natural resources" and
"unfair or oppressive conditions of employment," as the Presi
dent finds necessary; and require "such information to be
furnished and such books and records to be kept and such
examinations to be made, as are necessary to effectuate the
policy of Congress." 66 Comparison shows the proposed new

Sections to be so much more carefully and more fully drawn
than the old as to make the conclusions inescapable that here
there is to be no curtailment of federal executive power under
the new NRA, but rather a most significant expansion of it.
These proposals face some redoutable facts.

The Supreme Court has held minimum wage laws to be an

unconstitutional invasion of the liberty of contract under the
due process clauses.67

Following the Child Labor cases,68 Congress tacitly acknowl
edged its lack of power to regulate child labor in private in

dustry when in 1924 it adopted for submission to the States a

proposed child labor amendment to the Federal Constitution,
and the lack of power in Congress has been further emphasized,
and the present legislation made the more anomalous, by the
failure of the states, during a period of more than ten years, to

concede the power. As of the date of April 2, 1935, one-half
of the states had recorded their ratifications of the Amendment

65 S. 2445, 74th Cong. 1st Sess., introduced by Senator Harrison.
66 Id. at � 3 (d).
6T Adkins v. Children's Hospital, 261 U. S. 525 (1923) ; Murphy v.

Sardell, 269 U. S. 530 (1925).
68 Hammer v. Dagenhart, 247 U. S. 251 (1918) ; Bailey v. Drexel

Furniture Co., 259 U. S. 20 (1922).
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at the Department of State, in Washington. The amendment

as proposed reads:

"Section 1. The Congress shall have power to limit, regulate,
and prohibit the labor of persons under eighteen years of age.

"Section 2. The power of the several States is unimpaired by this
article except that the operation of state laws shall be suspended to

the extent necessary to give effect to legislation enacted by Congress."

If the power to regulate child labor per se does not now

reside in Congress, no emergency can call it forth, for "emer

gency cannot be made the source of power," "it may not call into
life a power which has never lived." It may only "afford a'

reason for the exertion of a living power already enjoyed." 69

By unanimous decisions, the Supreme Court has held that
a law of a State which imposes the will of a state administrative
court upon a private employer in disputed matters of wages
and of hours of labor, infringes liberty of contract.70

The fixing of wages and the hours of labor through public
authority by compulsory arbitration is in effect an adjustment
of opposing private rights. In this some public interest is
involved, namely the preservation of industrial peace, but the
public interest is inadequate to justify the intereference with
constitutional liberty of contract. So has the Supreme Court
held. And as the law now stands, governmental fixing of a

standard of minimum wages, even for women, lacks sufficient
public interest to outbalance private rights. Possibly the at
tainment of social benefits attendant upon minimum wage
standards, and limitations upon the hours of labor in all in
dustries as well, will receive recognition and approval in future
decisions, though rejected some years ago.71 But governmental
authority to gain these ends rests primarily in reserved police
powers of the states. Certainly this is true as to any purely
local industry. The assumption of power by the federal gov
ernment to fix minimum wages and maximum hours of labor
rests, if it has any constitutional basis, upon the regulation of

69 Wilson v. New, supra note 54.
70 Wolff Packing Co. v. Court of Industrial Relations of the State of

Kansas, 262 U. S. 522 (1923) ; and 267 U. S. 552 (1925).
71Adkins v. Children's Hospital, supra note 67; Holden v. Hardy, 169

U. S. 366 (1898) ; Lochner v. New York, 198 U. S. 45 (1905) ; Bunting v

Oregon, 243 U. S. 426 (1917) .
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interstate commerce. Such an assumption has still greater
legal obstacles to overcome. Per se those matters are beyond
the realm of commerce, for they pertain to manufacture, power
to regulate which was not included in the constitutional dele

gation to Congress. There is no power of direct federal control.

Only by indirection, from a purpose to eliminate conditions
which interrupt the flow of goods in interstate commerce, and
to remove substantial and injurious burdens upon that com

merce, may the Federal government exercise such a control.

Such a result cannot be lightly assumed. Ordinarily the pres
ence or absence of standards of minimum wages or maximum

hours of labor in private industry remains but a local problem,
unrelated to and removed from the interstate commerce power
of Congress.

The case of Wilson v. New,72 was a recognition of Con

gressional authority to require a wage scale to remain in status

quo, but this power was conceded in the regulation of an inter

state railroad carrier, for a limited period, pending arbitration,
and in the face of a threatened paralysis of all railroad traffic.
In the first of the Wolff Packing Co. cases, the Court had this
to say in explanation of Wilson v. New :

"It was there held that in the nation-wide dispute over wages
between railroad companies and their train operatives, with a gen
eral strike, commercial paralysis, and grave loss and suffering over

hanging the country, Congress had power to prescribe wages not

confiscatory, but obligatory on both for a reasonable time to enable
them to agree. The court said that the business of common carriers

by rail was in one aspect a public business because of the great inter
est of society in its continued operation and rightful conduct and

that this gave rise to a public right to regulation to the full extent

necessary to secure and protect it; that viewed as an act fixing wages
it was an essential regulation for protection of public right; that

it did not invade the private right of the carriers because their

property and business were subject to the power of government to

insure fit relief by appropriate means and it did not invade private
rights of employees since their right to demand wages and to leave

the employment individually or in concert was subject to limitations

by Congress in a public business which Congress might regulate
under the commerce power." 73

72 Supra note 54.
73 Supra note 70, at 541.
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Applying that principle to the meat-packing business, the

Court continued :

"The minutely detailed government supervision, included that

of their relation to their employees, to which the railroads of the

country have been gradually subjected by Congress through its

power over interstate commerce, furnishes no precedent for regula
tion of the business in error, whose classification as public is at best

doubtful. It is not too much to say that the ruling in Wilson v. New

went to the border line, altho it concerned an interstate common

carrier in the presence of a nation-wide emergency and the possibility
of disaster. Certainly there is nothing to justify extending the dras

tic regulation sustained in that exceptional case to the one before us.

"We think the Industrial Court Act, in so far as it permits the

fixing of wages in plaintiff in error's packing house, is in conflict

with the Fourteenth Amendment and deprives it of its property with

out due process of law." 74

Conceding for the purpose of this discussion, that there has

been a sufficiently definite statement of primary standards, in
the proposed NRA Act, to guide the executive discretion in

fixing minimum wages and maximum hours, and thus to escape
the fatal results in the Hot Oil cases,� it must yet be apparent
that the proposed legislation will require for its support the
most ingenious argument of government counsel to overcome

constitutional barriers and to persuade the Supreme Court to
make concessions, in the name of emergency, for a favorable
decision. More than that, it will become necessary to select
cases for that tribunal with the greatest caution, cases in which
it can be demonstrated of record that interstate commerce is

directly and injuriously affected by virtue of wage scales or

hours of employment so low as to make the employer an unfair

competitor. Certainly local wages and hours of labor in private
industry are not per se within the control of Congress. A con

ceivable situation arising out of the widespread unemployment
due to the depression is one in which an employer, engaged in
interstate commerce, has taken undue advantage of the emer

gency needs of the unemployed to a degree which brands him
unfair, not to labor itself, but to his competitors. Such a

situation would seem to furnish the only reasonably possible

74 Id. at 543.
75 Supra note 20.
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basis upon which federal legislation of this sort might be held
to be an appropriate exercise of any powers of Congress.

Authority is not lacking in Federal Trade Commission
cases 76 to support congressional regulation where there is dis

honesty, fraud or otherwise unfair practice in interstate com

merce business. As a matter of fact, Section Five of the Federal

Trade Commission Act 77 already covers precisely the same sub

ject matter.
For the principle of "collective bargaining," as provided for

in Section 7(a) of the original NRA, there is support in the

quite recent decision of the Supreme Court in Texas and New

Orleans Railroad Co. v. Brotherhood of Railway Clerks,78
though that case has reference only to the affairs of interstate
common carriers and their relations with their employees, and
its analogy to the relationship of employer to employee in the

field of private business enterprise is by no means so complete
that it may be said to be controlling in principle.

This case arose under the Federal Railway Labor Act of
1926 79 which aimed to secure freedom of organization and
collective action among interstate railway employees, "without
interference, influence, or coercion exercised by either party
over the self-organization or designation of representatives by
the other." The Supreme Court found constitutional authority
for this Act in the power to regulate commerce. "Exercising
this authority, Congress may facilitate the amicable settlement
of disputes which threaten the service of the necessary agencies
of interstate transportation." 80 That is the extent of the hold
ing. A railroad is such a necessary agency. But does this
railroad decision give support to the collective bargaining pro
vision of the NRA Act, Section 7 (a) , applied to the relationship
between employer and employee in private industry generally?
The answer must be "No," for private industry is not "a neces

sary agency of interstate transportation," even in case the

industry ships its products or receives goods interstate. A

� Federal Trade Commission v. Gratz, 253 U. S. 421 (1920); Federal
Trade Commission v. Winsted Hosiery Co., 258 U. S. 483 (1922) ; Federal
Trade Commission v. Pacific States Paper Trade Association, 273 U. S. 52

(1927).
77 38 Stat. 717 (1914), 15 U. S. C. A. � 41 (1926).
78 281 U. S. 548 (1930).
79 44 Stat. 577 (1926), 45 U. S. C. A. � 151 (1926).
89 Supra note 78. at 57C
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National Labor Regulations Board Bill,81 under consideration

by the present Congress, nevertheless proposes to put the

principle of collective bargaining in private industry generally
into permanent federal law. It finds its inspiration and sup

posed authority in a statement made by the Supreme Court in
this Texas Railroad case that "the power to regulate commerce

is the power to enact 'all appropriate legislation' for its 'pro
tection and advancement' (The Daniel Ball, 10 Wall. 557, 564) ;
to adopt measures 'to protect its growth and insure its safety'
(County of Mobile v. Kimball,, 102 U. S. 691, 696, 697) ; to

'foster, protect, control and restrain' (Second Employers' Lia
bility cases, 223 U. S. 1, 47) ." 82 What is legislation "appro
priate" to those ends? Farmer X raises 100 pigs annually in
Iowa and ships them to Chicago stockyards. Because of con

troversy with his employees concerning terms and conditions of

employment, and because he will not arbitrate, he decides to
curtail his production to 10 pigs. His labor dispute burdens
or affects interstate commerce or obstructs the free flow of
commerce. May Congress "appropriately" legislate to "foster,
protect, control and restrain" by enforcement of collective bar
gaining? Furniture manufacturer M employs 50 men, and
ships ten per cent of his product interstate. His warehouse is
well stocked with sufficient goods to supply all of his trade for a

period of three months. He chooses not to bargain with his
employees concerning wages and hours of labor. The dispute
may tend to burden or affect interstate commerce. Does the
power of Congress apply? In each case, one step further may
be proposed, namely, that Congress by legislation take steps to
fix the minimum wages to be paid the farm hands and the
factory workers, and the maximum number of hours they shall
be permitted to work. In principle, it makes no difference
whether the workers raise pigs or make chairs. If the com

merce power extends to one, it also extends to the other. Yet
another step! May Congress compel the farmer to raise and
ship 100 pigs, and the manufacturer to continue to make furni
ture in order to promote interstate commerce and to foster its
growth? Would these measures be "appropriate" to the regu
lation of commerce? Ultimately these questions must all be
answered in the affirmative, if the theory of commerce among

S. 1958, 74th Cong. 1st Sess. (1935).
Supra note 78, at 570.



712 GEORGETOWN LAW JOURNAL

the states advanced in support of the full aspirations of the
NRA and the AAA are to be given judicial sanction.

There are matters which are, in themselves, transactions in
interstate commerce, such as transportation itself, the ship
ment of goods or the purchase and sale of commodities which

contemplate the movement of goods from one state to another.83
Emergency cannot make that "commerce among the States"
which is in actual fact something different, for example, agri
culture, mining, manufacturing.

There may also be acts of a state or of individuals, and
there may be conditions, all intrinsically local in character and
therefore ordinarily within the realm of reserved state police
power control, which nevertheless in some manner extend their
influence into the field of interstate transactions. If those acts
are performed or conditions created for the purpose and with
the necessary consequences that interstate transactions be ob
structed or injuriously affected, they clearly and directly invade
the field which Congress is given the power to regulate. Such
obstructions Congress may remove or control by means which
are reasonably necessary and appropriate.84 If the acts of
Congress are in this sense legitimate, then state police power,
individual rights of property, and freedom of contract must

give way. The Supreme Court has chosen to take an essentially
practical view of these problems. Obviously, each case depends
upon its facts.
If there is no purpose to burden or obstruct such commerce,

yet local acts or conditions may have some effect or influence

upon that commerce. In such cases the Supreme Court has
construed them to be subject to congressional control only in
so far as they directly, substantially and injuriously burden or

affect such commerce, and subject to legislation which can be
said to be reasonably appropriate to meet the ends which Con
gress has the right to achieve, and which does not go beyond
that limit.

Herein lies the opportunity for the play of emergency forces.

83 Swift & Co. v. United States, 196 U. S. 375, 398 (1906) ; Dahnke-
Walker Milling Co. v. Bondurant, 257 U. S. 282, 290 (1921) ; Lemke v.

Farmers' Grain Co., 258 U. S. 50, 54 (1922); Stafford v. Wallace, 258

U. S. 495, 519 (1922) ; Foster-Fountain Packing Co. v. Haydel, 278 U. S.

1, 10 (1928).
8* United States v. Brims, 272 U. S. 549 (1926) ; Bedford Co. v. Stone

Cutters' Ass'n., 274 U. S. 37 (1927).
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Extraordinary conditions may temporarily change the aspect
of things so as to give them a more widespread significance or

influence. Acts ordinarily innocent in nature may become in

jurious. The struggle for economic advantage, sharpened by
adversity, may give rise to new evils of unfair competition in

interstate transactions, or in local transactions which have be

come magnified into something substantial and direct in their.
effect upon interstate business. Here is the crux of the present
controversy over the NRA and the AAA. Have the federal
authorities magnified local business of manufacture and agri
culture so as to bring them within the federal regulatory power
over interstate commerce? Speaking in its broadest language,
the Federal government has declared that all business, virtually,
is charged with a national public interest, because of the de

pression�the "emergency." That declaration is to be taken to
mean that all business comes within the regulatory power of

Congress over interstate commerce. That is the basis for the
code regulation of the pants-presser, the bellhop, and the movie

actor, and all the rest of the businesses which everybody knows
are not interstate commerce. But have they, along with all the
rest of the industry come, by virtue of or as a result of the de

pression, to have any direct, substantial and injurious conse

quence to interstate commerce? Even if it be true that after
five years the depression still constitutes to be an "emergency,"
has all local business with its wages and hours of employment
and other terms and conditions of employment, come to have
such a result? If so, then it has become a part of our funda
mental law that in times of economic depression all the busi
ness of the industries of the United States automatically be
comes subject in all its intimate relations to whatever complete
regulatory power Congress chooses to assume, and this in face
of the fact that Congress is constitutionally a body of delegated
powers only, limited to interstate commerce in the business field.

In principle the courts will probably not accept this result
in such broad terms. It is safe to predict that each attempted
extension of federal regulation will be subjected to the tests
which have been heretofore developed to determine from the
facts the nature and the extent of the relationship to interstate
commerce of the subject matter which Congress seeks to con
trol. Recent decisions of the federal courts upon different
phases of NRA code administration already point in this direc
tion.
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The case which promises to draw public attention is United
States v. Schechter*5 In the District Court, a criminal prose
cution under NRA was upheld. The facts pertain to conspiracy
to control the live poultry industry in the Metropolitan district
of New York. They lend themselves to proof of unfair com

petition in interstate commerce, and that is probably the reason
for the selection of this case for a forthcoming review by the
United States Supreme Court, in lieu of others.

Upon appeal to the United States Circuit Court of Appeals,
the conviction was sustained on the conspiracy counts and on

others alleging violation of specific prohibition of the Code of
Fair competition for the live poultry industry. The court found
that the record warranted the conclusion "that it was a con

certed and deliberate plan on the part of the appellants to
engage in the practice of selling poultry unfit for human con

sumption ... to conceal such sales from the Code Authority,
and to violate the other substantive counts of the indictment
for which they have been found guilty, . . . sales of unfit poul
try; sales of uninspected poultry; violation of straight killing;
failure to make sales reports; sales to persons not licensed."

Speaking of the emergency aspect of the National Re

covery Act, the court expressed the opinion that the national
economic emergency has made interstate commerce more sensi
tive than normally to unfair trade practices and that such
practices, which in normal times would have only an indirect
and incidental effect upon interstate commerce, may substan
tially burden such commerce during a period of overproduction,
unfair competition, and a reduced purchasing power. It was

found, accordingly, that the prohibition of the sale of unfit
poultry in the state of destination, when that state is the major
market of the nation, is an especially direct and appropriate
means to protect interstate commerce from deception or spread
of disease affecting it.

The majority of the court were of the opinion that the counts
based upon violation of the Code Provision as to wages and as

to hours per week for slaughter house employees, could not be
sustained. These provisions of the Code forbade employment
for more than 48 hours per week and required a minimum wage
of 50 cents per hour. "These Counts," said the court, "are in
valid because they have no direct concern with interstate com-

85 8 F. Supp. 136 (E. D. N. Y. 1934).
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merce. They were the wages paid at the slaughter houses to

employees not directly engaged in interstate commerce, the

number of hours of labor per week and the wages paid can not

be said to affect interstate commerce; they may affect intrastate

commerce." In a concurring opinion, Hand, Circuit Judge,
said :

"The only ground here for bringing hours and wages within the

scope of Congress's power is because the raw material on which the

men work is substantially all imported into the state; they make

dressed poultry out of live fowls. If Congress can control the price
of their labor, I cannot see why it may not control the rent of the

buildings where the fowls are stored, the cost of the feed they eat

while here, and of the knives and apparatus by which they are killed

and dressed. All these are necessary factors in the product and all

have as much and as little effect upon the importation of the fowls

to be killed and dressed as the labor, which is indeed little more than

half the cost. There comes a time when imported material, like any

other goods, loses its interstate character and melts into the domestic

stocks of the state which are beyond the powers of Congress. So too

there must come a place where the services of those who within the

state work it up into a finished product are to be regarded as do

mestic activities." 86

In the celebrated Weirton Steel case,87 the government was
unsuccessful in its contention for the broadest possible con

ception of interstate commerce. Counsel for the company at

tacked the constitutionality of Section 7(a) of the Recovery
Act on the ground (1) that the Section, construed to apply to
the relationship between the company and the employees in the

manufacturing plant, is not within the interstate commerce

power of Congress, and (2) that the Act is in violation of the
due process clause of the Fifth Amendment. Counsel for the
government stated that "in seeking to regulate the industrial
relations of employers and employees which affect interstate
commerce, Congress was seeking to bring about a situation
which would minimize, if it did not eliminate, strikes and labor
troubles for the purpose of freeing the channels of interstate
commerce from the restraints and obstructions which such
strikes and labor disputes cause." 88

86 2 U. S. Law Week 747 (C. C. A. 2nd, 1935).
87 United States v. Weirton Steel Co., 2 U. S. Law Week 631 (D. C.

Del. 1935).
88 Id. at 456.
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The District Court held: "The manufacturing operations
conducted by the company in its various plants and mills do
not constitute interstate commerce and are not subject to regu
lation by Congress under the commerce clause of the Constitu
tion. The relations between defendant and its employees do not
affect interstate commerce. ... In its relations to its em

ployees as dealt with in Section 7 (a) it is not engaged in inter
state commerce. Those relations are incident to manufacture.
The commerce clause cannot be construed so as to bring within
the regulatory power of the Federal Government the manu

facture of goods intended for shipment in interstate commerce,
and a fortiori the entire economic life of the nation."

In a series of decisions the United States District Courts
have recently rejected, on similar grounds, the broad claims
upon which the government has relied to sustain the NRA code
regulations.89

89 These cases are: United States v. Belcher, 2 U. S. Law Week 157,
373, (S. D. Ala. 1934)". The case involved only the power of the Federal
Government to prescribe by a code of fair competition for the Lumber and
Timber Products Industries, the hours of employment and the minimum

wages of employees. Judge Grubb sustained a demurrer to the indictment
without filing an opinion. After affecting an appeal to the United States

Supreme Court, the Government has withdrawn the case.

United States v. Sutherland, 9 F. Supp. 204 (W. D. Mo. 1934) . Otis,
D. J., held that the Recovery Act did not authorize the price fixing under
taken under the Retail Lumber Trade Code. "The price fixing is par
ticularly void as to the retail sales of lumber involved in the instant case"
. . . Cash and carry sales. It was immaterial that the lumber sold was

purchased in other states; the interstate commerce had ended. Under
the theory contended for here, almost every sale made by any merchant
in every city, town, and hamlet in the United States is a transaction in

interstate commerce. Such a theory is "supported neither by reason nor

precedent."
United Electric Coal Companies v. Rice, 9 F. Supp. 635 (E. D. III.

1935). A labor board set up under an NRA Code had no power or

jurisdiction to fix and declare legally enforceable rights between the plain
tiff and its employees who are engaged in coal mining, which is an em

ployment wholly intrastate in character.
Hart Coal Corp. v. Sparks, 7 F. Supp. 16 (W. D. Ky. 1934) Com

merce means intercourse, trade and traffic and includes movements neces

sary thereto, but not production nor maufacture of articles of commerce.

In this case the regulation of the hours of labor and wages of coal miners,
in the mining and production of coal, is beyond the power of Congress ; and

emergency cannot empower Congress to legislate in matters not expressly
or impliedly granted to it. In the Circuit Court of Appeals, Sparks v.

Hart Coal Corp., 74 F. (2d) 697 (C. C. A. 6th, 1934) the prelimi-
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It is a strange and arresting fact that in this formidable

array of decisions, little or no attempt was made to find in the

emergency declaration of the Recovery Act the basis upon

which enforcement of the code provisions might rest. The

attitude of the courts appears to be that if there is no power in

Congress to regulate wages and hours of labor and other con

ditions of employment in private industry generally, it becomes
unnecessary to look to the emergency conditions arising out of

the depression for justification of the NRA Code control. The

same may be said of attempts of the AAA, likewise unsuccess

ful, to extend its regulatory control over intrastate milk
markets.

This attempt of the AAA to regulate fluid milk sales and
distribution in milk sheds in which little or no interstate milk

nary injunction to restrain enforcement of the code provisions, issued by
the District Court, was held improvidently given, where the court had
made no findings as to irreparable injury. In Hart Coal Corp. v. Sparks,
9 F. Supp. 825 (W. D. Ky. 1935) following the decision of the Circuit
Court of Appeals which remanded the case, the District Court adhered
to its prior opinion, made findings and reissued a preliminary injunction
in accordance therewith.

United States v. Eason Oil Company, 8 F. Supp. 365 (W. D. Oik.
1934). Drilling of an oil well within a state is not interstate commerce,
neither does it affect or burden interstate commerce so as to make it sub

ject to regulation by Congress. Emergency does not create a power not

previously granted by the Constitution.
United States v. Lieto, 6 F. Supp. 32 (D. C. Tex. 1934). Congress

has no general police power but must bring its enactments within some

specified or implied power granted by the Constitution. "The national
emergency doctrine goes no further than that an emergency may call into
activity a power which already exists. It may not speak into life that
which is dead or never was." Conceding the present unemployment
emergency, Congress may do anything it can, "provided that which it
does is within its power to do."

United States v. George (D. C. Fla. January 19, 1935). The NRA
Code for the Lumber Manufacturing Industry, in so far as it regulates
wages, hours of labor and prices, is unconstitutional as an attempt by
the Federal Government to regulate intrastate transactions.

United States v. Riggen, 2 U. S. Law Week 631 (S. D. Iowa
1935). The mining of coal is not commerce, and interstate commerce

is affected only indirectly, if at all, by the sale of coal at a mine
at a certain price. Violation of the price-fixing provisions of the Code
for the Bituminous Coal Industry by an operator does not burden or

obstruct interstate commerce. The theory that it does so burden or ob
struct enters "the realm of conjecture and speculation and may explain
the difficulties which plaintiff (the United States) contends are encountered
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was bought or sold, came to grief in a number of United States
Courts. To support its control of the markets which were sub
stantially local in character, the government fell back upon the
broadest possible conception of interstate commerce, heretofore
herein outlined. It sought to justify the legality of the federal
regulation of fluid milk through AAA license upon the ground

to produce proof of the casual connection between trade practices and
interstate commerce."

Table Supply Stores Inc. v. Hawkins, 9 F. Supp. 888 (D. C. Fla.
1935). Food and Grocery Distributors Code is not enforceable against
a corporation engaged in a purely intrastate mercantile business with
branch stores in various cities in the same state. No power in Congress
to enact such legislation.

The Acme Inc. v. Besson, 2 U. S. Law Week 684 (D. C. N. J. 1935).
An attempt under the Recovery Act to regulate the relationship between
employers and employees in manufacturing plants, in so far as the code

purports to regulate wages and hours of labor cannot be sustained on

the theory that the process of manufacture "affects" interstate commerce.

That power over contracts of employment in manufacture comes within
the police power of the several states.

United States v. Morgan, 2 U. S. Law Week 684 (E. D. 111. 1935) . In

support of an information alleging violation of the sales provision of the
NRA Code for the Bituminous Coal Industry, facts, and not conclusions only,
must be alleged from which it can be said that the sales complained of either
formed a part of interstate commerce or affected interstate commerce

so directly as to bring them within the jurisdiction and control of the
Federal Government.

"This requirement is necessary for the very important reason that
the language used in the Code in question as well as in other Codes under
the National Industrial Recovery Act, if given its widest meaning may
be interpreted to cover and invite prosecutions of innumerable transac

tions and businesses which are entirely beyond the limited power granted
the Federal Government by the so-called commerce clause of the Consti
tution. . . Practically every transaction involving the sale of a com

modity at some point of its circumference may be said to touch and
affect in some degree the outreaches of the current or stream of inter
state commerce. This is far from saying, however, that such a transaction
so directly affects interstate 'commerce as to bring it within the control of
the Federal Government. It may or may not have such effect, depending
on the facts. If it does, those facts can and should be made to appear in

any information or indictment based thereon. This danger of vexatious
and unwarranted prosecutions should not be permitted to exist through
any failure of the courts to require all informations and indictments re

turned or filed under said law, ... to show, on the face of the pleading,
that the defendant has been guilty of some act which is within the scope
of Federal power and an offense against a Federal law."

See also United States v. Superior Products, 9 F. Supp. 943 (D. C.

Idaho, 1935).
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"that dairy products (butter, cheese, etc.) were and are being
transported in great quantities in interstate commerce through
out the country ; that the price received by producers for their
fluid milk in these markets is so interrelated with the price of

these products which move in interstate commerce that the price
of the former substantially affects the price and movements

of dairy products in interstate commerce, and hence federal

regulation of the purchase of fluid milk from the producer for
consumption in these Sales Areas is legally justified." 90 This

view has been rejected by many federal courts, in the light of
the facts adduced in the cases.91

In milk markets, such as those in the Chicago and Boston

districts, the theory of the government has been that, in as much
as a large percentage of the fluid milk sold is produced in

neighboring states, it is necessary that the Federal Government
control the milk sold and produced within each state where the
market lies, in order to regulate effectively the interstate milk,
the local and interstate products being so inextricably inter

mingled that it becomes impossible to control one without the
other. This position of the government is entirely in harmony

99 Jerome N. Frank, Arthur C. Bachrach and John F. Abt, in 2 U. S.
Law Week 305.

91 Royal Farms Dairy Inc. v. Wallace, 8 F. Supp. 975 (D. C, Md.

1934) (Baltimore Milk License). United States v. Neuendorf, 8 F. Supp.
403 (S. D. Iowa 1934) (Des Moines, Iowa, Milk License). United States
v. Greenwood Dairy Farms Inc., 8 F. Supp. 398 (S. D. Ind. 1934) (Indi
anapolis, Ind., Milk License). Hill v. Darger, 8 F. Supp. 189 (S. D. Cal.
1934) (Los Angeles Milk License), and Kurtz v. Berdie, (S. D. Cal.

1934). Aff. Berdie v. Kurtz, (C. C. A. 9th, March 4, 1935). Douglas v.

Wallace, 8 F. Supp. 379 (W. D. Okla. 1934) (Oklahoma City, Okla., Milk
License). Mellwood Dairy v. Sparks, (W. D. Ky. July 2, 1934) (Louisville,
Ky., Milk License). On appeal, Sparks v. Mellwood Dairy, injunction
vacated for want of finding of necessity to protect from irreparable in

jury, 2 U. S. Law Week 348 (C. C. A. 6th, 1934). Edgewater Dairy Co.
v. Wallace, 7 F. Supp. 121 (N. D. 111. 1934) (Chicago Milk License).
Barnes, J. Held, contra the decision of Holly, J. in United States v.

Shissler, infra, that the Chicago Milk License had for its purpose the
control of prices paid the farmer milk producer, which purpose is beyond
the powers of Congress because milk production is not interstate com

merce. This decision of Barnes, J. was reasserted by him in Columbus
Milk Producers Coop. Assoc. v. Wallace, 8 F. Supp. 1014 (N. D. 111. 1934) ,

in which case the interstate character of the petitioners' milk business on

the Chicago market was admitted.
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with the principles which have governed similar problems in
the past, and has received judicial sanction.92

When properly resorted to in justification of legislation,
"emergency" should carry with it the thought of temporariness.
So considered, it has its legitimate uses. It is necessary to say,

however, in the light of existing federal legislation, that declara
tions of emergency serve as an anesthesia to soften blows to
state police powers and to dull opposition to modifications of
American governmental theory and practice which may eventu

ally prove to be far-reaching in consequences. The eventual
ities are made the more uncertain because of the fact that we
have no chart by which to determine what degree of depression
in business constitutes an emergency, or what is its beginning,
or what its end.

In adopting in modified form the principle of temporary and
conditioned emergency laws, the Supreme Court has opened
up for itself verily a Pandora's Box for the future. It will give
weight, respectfully, to legislative declarations of the existence
of emergency, but reserves to itself the right to determine in
each case whether the emergency does as a fact exist, and

furthermore, whether the emergency has as a matter of fact

come to an end. Presumably there can be no "emergency" in

law unless there is an emergency in fact, any more than there

can be a public nuisance in law which is not one in fact. And

presumably the courts will continue to approach their solution
of problems through the exercise in each case of a judicial
judgment upon the facts of record and of common knowledge.
As there is no clearly distinguishable line which separates a

legitimate exercise of legislative power from one which is not

legitimate, so the problem here emphasizes the conclusion that
constitutional limitations upon the exercise of legislative regu

latory power are in reality in the nature of elastic restraints
rather than fixed prohibitions upon the lawmaking powers.
It is sometimes made to appear, in consequence of the use

of emergency as a test of the constitutionality of laws, that we
have already, or will come to have, two sets of constitutional
powers in government and two sets of constitutional limita-

92 United States v. Shissler, 7 F. Supp. 123 (N. D. 111. 1934) (holding
the Chicago Milk License to be valid) ; United States v. Dwyer, 2 U. S.
Law Week 24 (D. C. Mass. 1934) (an injunction granted by the U. S.
District Court of Mass. against a violator of the Boston Milk License.
No opinion rendered).
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tions�one appropriate to ordinary times, whatever they may

be, and the other to emergency times, whatever they may be.

However, this is not literally true, for the question of constitu

tionality always goes back to the question of the legitimacy of

the laws which raise the question, and that depends in part'
upon the circumstances which bring the law into being.

With respect to federal legislation, when objectives are

within the constitutional powers of Congress and the means

selected for their attainment are reasonably appropriate, a

legislative declaration of an emergency becomes wholly im
material and innocuous. If the objectives are in the nature of

permanent reform in purely local social and economic condi

tions, such a legislative declaration cannot be effective to make
the federal statutes constitutional, and the courts should ignore
it. If the social and economic conditions sought to be reformed
can be shown by proof to affect interstate commerce directly
and substantially, they can be regulated by Congress only to
the extent that they so affect that commerce. If there are per
manent burdens, federal regulation may be permanent. If the

proof indicates that particular circumstances of a transitory
nature create burdensome obstacles to interstate commerce, a

declaration of an emergency may be persuasive that federal
regulation under the circumstances is not unreasonable nor in

appropriate. That is the full measure of the influence of
emergency upon the acts of Congress. This conclusion is in
accord with the principle repeatedly stated by the Supreme
Court that emergency cannot create power; that it can only
furnish the occasion for the exercise of regulatory powers which
in other circumstances would be unconstitutional.93

When circumstances give birth to a regulatory experiment
in a field heretofore deemed to be within the protection of con
stitutional guaranties and limitations, the law of the Constitu
tion still remains in force. "Just as there are certain laws of
mechanics which no engineer, whether medieval or modern can

disregard, so there are certain basic legal principles which no

changes in social or economic conditions can vary. This fact
is sometimes forgotten by some social and juristic speculators,

"94

93 Wilson v. New, supra note 54; Block v. Hirsh, supra note 44;
Chastleton Corp. v. Sinclair, supra note 45; Home Building and Loan
Assoc. v. Blaisdel, supra note 38.

94 Holdsworth, reviewing "Harvard Legal Essays" (April, 1935) 21
A. B. A. J. 235.
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THE GOLD CLAUSE CASES IN THE LIGHT OF HISTORY

HE GOLD CLAUSE decisions sanction devaluation.90 These
A are the first cases in English or American history to render

such a momentous decision. The right of Congress to devaluate
was taken for granted ; only its effect on pre-existing contracts
was under discussion. The arguments before the Court and
the majority opinions proceed on the assumption that Congress
may lawfully exercise the right to reduce the gold content of
the standard money. Is this assumption historically sound?
It is not.
Debasement and devaluation (they are intrinsically the

same) have a long and dishonorable history. They were prac
ticed in classical times and through the Middle Ages and in
modern times in Europe. But it can be shown that they have
never received the approval of the Common Law as a sovereign
prerogative. Devaluation is "against reason and the franchises
of the land," to use the words of Lord Coke and of the Petition
of Rights, equally with the notion that we have already exposed
that money belongs to the State and not to the individual. And
for the same fundamental reason.

The first well recorded instance is in 594 B. C. when Solon
devalued the currency as part of his program to relieve debtors.
Plutarch writes :

"For he made a pound, which before passed for 76 drachmas, go
for a hundred; so that though the number of pieces in the payment

* Part One of this Article appeared in (March, 1935) 23 Georgetown
Law Journal 359.

t Member of the New York Bar; Author of Legal Theories of Money
(1934) 20 Corn. L. Q. 52.

"Norman v. Bait, and Ohio R. Co., 294 U. S.� (1935) ; U. S. Recon

struction Finance Corp. v. Bankers Trust Co., 294 U. S.� (1935) ; Nortz v.

United States, 294 U. S.� (1935) ; Perry v. United States, 294 U. S.�

(1935).

PART TWO *

PHANOR J. Eder f

Debasement, Devaluation and Depreciation
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was equal, the value was less, which proved a considerable benefit
to those that were to discharge great debts, and no loss to the credi
tors." 90 <�>

The Greek cities often paid their soldiers in debased coin to

lighten the fiscal burden for military expenses.91 But Athens
attained the height of her power by adhering to a pure and stable
currency. The departure from this principle was only one in
stance of the injudicious policies which led to the collapse of
her Empire.92 The history of the Roman Republic and Empire
also furnishes many striking parallels to modern times. The
Punic Wars,93 when the Republic was on the verge of bank
ruptcy, furnished Rome the occasion to relieve herself of debt

90(a) Dryden's trans, rev. by Clough. The Supreme Court in Perry v.

U. S., supra note 90, arrives at the same conclusion that there is no

loss to the creditors, when it holds that the Government may not repudiate
its obligation to the Liberty bond plaintiff, but that he has shown no

damage. Milne, Greek Coinage (1931) 38, attempts to explain Plutarch:
"These reforms are described by two ancient historians, Androtion and

Aristotle, who both connect them with Solon's measures for relieving the
Athenian farmers from their financial difficulties and make the key of
them the revaluation of the drachma in relation to the mina. Briefly
stated, the situation was that the farmers had got into debt; they had
borrowed money, which ultimately came from Aegina, where silver was

cheaper than at Athens, and so were hit by the difference in values; the
trader in money could get his supplies at Aegina at' low prices, and then
exact interest for his loans at Athens at a far higher rate. Solon there
fore substituted an Athenian drachma, which corresponded to the local
value of silver, for the Aeginatan drachma: this relieved the debtors,
who could pay the sums due under the terms of their bonds in drachmas
of much lighter weight; and the only people who suffered were the specu
lators in exchange. For purposes of internal trade the diminution in
weight of the standard coin would make practically no difference."

91 1 Conant, Principles of Money (1905) 409, citing Souchon,
Theories economiques dans la Grece antique 142.

92 Milne, op. cit supra note 90,<a> at 67, 71, who attributes the de
parture, as a logical development from the precedent set by Solon, to the
theory that the State can set the value of money. "If an Athenian was

ready to take less than four drachmas' worth of silver as representing
four drachmas, because the state said he must do so, and that it would
guarantee the security, there was no reason why he should not take pieces
of bronze at a fictitious value on the same guarantee."

93 This Roman history, the quotation and most of the language em
ployed, are from Mattingly, Roman Coins (1928) esp. 24, 26, 95, 98, 123,
134, 189, 192, 217. See also, for Greece and Rome, Cambridge Ancient
History (1926-1932) IV, 622, 631; V, 493, 496; VII, 878, 917; VIII, 734;IX, 179, 266, 912, 967.
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by debasing the coinage. With the fall of Carthage came pros
perity and a natural inflation, and it was not until the time of
the Gracchi that the currency question again became acute.

"The moneyed classes came to stand for pure money and a check
to inflation. The impoverished could see no objection to measures

which diminished the power of the capitalist; and the Senate, which
was an aristocracy of land, not of money, was not always indisposed
to foster their interests. . . The capitalist class, the Knights, were

willing to accept the democratic proposals of Gracchus, but insisted
there must be no tampering with the coinage. The State must pay
for its new expenditures either out of its resources in the treasury or

from the new revenues of Asia. The Senate found itself opposed to
this demand; the new expenses must be met by inflation of the coin
age, that is, the burden must be shifted on to the shoulders of the
moneyed class. This is evidently the meaning of the enactment of
M. Livius Drusus, who in his tribunate 'mixed an eighth part of

bronze with the silver.' "

There were changes in the money during the Civil Wars
between Sulla and Marius, both dictators. Demands for "novae

tabulae," a clean slate with a cancellation of all debts, were

heeded to the extent of wiping out three-fourths. This law, the
Lex Valeria,94 was repealed by Sulla, but the Senate instead was

to- be allowed to inflate the currency to such an extent as might
be necessary. The power, in deference to the Knights and to

the working classes who always suffer from inflation, was ex

ercised sparingly. The early Emperors appear to have been
true to a policy of sound money, but the later Emperors were

drawn into the same baleful courses as the Senate of the Re

public. Some of the debasements were due to an attempt to
stabilize prices, others to the difficulties inherent in bimetallism.
As gold came to displace silver, a natural evolution at all times
as trade and prosperity increase, changes in the gold coin were

never common, but the debasement of the silver coin steadily
increased. As it still continued to be a standard of value, de-

94 "In his (Marius) place was chosen as consul suffectus, Valerius

Flaccus, the author of a most disgraceful law (turpissimae legis auctor),
by which he had ordained that one-fourth only of a debt should be paid
to the creditors, an act for which a well deserved punishment overtook
him within two years." He was put to death. Velleius Paterculus (Loeb
Classics, 1924) 97, 99. Sallust, Wak With Catiline ch. 33 approved
the debasement ("within our own recent memory, owing to the magni
tude of debts, silver obligations were paid off in copper (argentum aere

solutum est) with the concurrence of good citizens").
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basement was definitely used as a means of easy but unsound
inflation. Finally, the whole monetary system broke down; the
collapse of silver threw impossible burdens on the gold coinage.
Disaster ensued. After the crash, Aurelian and Diocletian
carried through reforms. Reliable denominations of gold and
silver were introduced and became permanent. The subsidiary
coinage however, silver-washed bronze, was used as a tender for
even large payments 95 and caused difficulty. Prices rose again
to an absurd height and Diocletian issued his famous but futile
price-fixing edict, "de pretiis maximis."

In the Dark Ages, debasements were frequent, resulting from
the feudal theory, already noted,95 (a) that money belonged to
the Prince. The first struggle of the people against this auto
cratic abuse began under the auspices of the Church. To the
sovereign power of the Prince was opposed the right of the
People, sanctioned by the religious and moral authority of the
Papacy. The consent of the people became an indispensable
requisite to the legality of any alterations of the coinage. A
letter written by Pope Innocent III to King Pedro II of Aragon
in 1199 was the point of departure for the canon and civil law
yers. On account of its great historical interest and as we have
met with no translation of it into English, we quote it in full :

"Since we cherish Your person among other Christian princes
with the sincerest love, with the most diligent solicitude for your
Serene Highness we wish to take precaution that nothing befall you
(which God forbid) which might redound to the peril of your soul
or to the detriment of your country. From the tenor of letters from
you and several prelates as well as many others residing in your
Kingdom we have learned: That when you hastened with an armed
force to the help of our dearly beloved son in Christ, the illustrious
King of Castille, against the enemies of Christianity who by the
magnitude of their forces were then in occupation of the land of
Spain, certain of your counsellors, nay rather deceivers, prevailed
upon you to swear that without the consent of the people (irrequisito
assensu populi) you would until a certain time maintain the money
of your father which about the time of his death had been fraudu
lently reduced in weight. Since this same money is debased and of
less value and has thereby caused great scandal among the people,
you desire to revoke what you indiscreetly did and to satisfy the
needs of the public and you have humbly asked us to absolve you

95 It cannot be proved that the Romans knew the meaning of legal
tender in the modern sense. Mattingly, op. cit. supra note 93, at 187.

95 <a> See Part One of this article, at p. 365.
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from the observance of your said oath, which you fear threatens
grave peril to you and your Kingdom. As to this any diligent in
vestigator ascertaining the truth could readily see that it is not
so much absolution that is necessary but interpretation. For when
you took the oath, you believed the money to be either false or lawful.
If you believed it false, which we cannot believe of your Serene High
ness, the oath was illicit and in no way to be observed but penance
is to be enjoined upon you for it, since oaths were not instituted to
be an instrument of iniquity.

"But if you believed the money to be lawful, the oath was licit
and is to be wholly observed. And in order that it may be irrepre-
hensibly observed we advise and order that the money which was

debased in its lawful weight be decried and other money coined under
the name of your father, which you shall make of lawful weight
according to the standard of the best money of the time of your father;
so also let the ancient money, which was not debased from that stand
ard, be likewise issued with it, whereby expense will be avoided and
your oath kept. Withal, if perchance you believed such money, when
you took the oath, to have been diminished in its lawful weight and

your conscience feels remorse therefor, humbly confess your sin to
our venerable brother the Bishop of Saragossa to whom we are writing
on the subject, and devoutly undertake and zealously carry out such
satisfaction as he shall indicate to you, for your illicit oath." 96

Oresme, whom we have already quoted,97 strenuously de
nounced debasement, which had been particularly frequent prior

96 214 Migne, Patrologiae Cursus Completus (1855) col. 558, Lib. 2,
ep. 28, 2 Corpus JurIis Canonici (1928) 365, c. 18. See 2 Uztariz (Eng. tr.
by Kippax, 1751) ch. 104, p. 345, who says: "I dare not undertake a reform
of the coinage, it is the eye of the republick, and shrinks at the gentlest
touch of a hand; and our wisest way is to leave it, as it is, and not depart
from ancient usage. No penetration can be aware of the injuries that arise
from innovations in this case, till experience point them out; for as

it is the rule and measure of all transactions of business, when this is

disconcerted, everybody is a sufferer, trade is disordered, and the com

monwealth, as it were, out of itself. On this account it was a wise step
in the Kingdom of Aragon, after the renunciation of King Peter II, to

form an oath and oblige all their future princes to take it before their

coronation, that they would make no alteration in the coin. This is the

obligation of a prince, as Pope Innocent III wrote to the same King
Peter, when that Kingdom was in rebellion about it. The reason is, a

prince is subject to the law of nations and ought, as being security for

the public faith, to take care that there be no alteration in the current
coin, which may be made, either in the matter, form or quantity, and no

Kingdom can be under good economy, where the coinage is not pure and

just."
97 Traicte . . . des Monnaies (ed. by Wolowski, 1864) supra note 12,

Part One of this article.



THE GOLD CLAUSE CASES IN LIGHT OF HISTORY 727

to his book and to his practical reforms as counsellor to Charles
V. of France. He wrote: "The currency (cows) and price of
moneys must be as a law and firm ordinance in the Kingdom
which in no way must be moved or altered." In principle, not
even the community itself has the right to alter moneys even

for war or ransom of the Prince, and the Prince never has. "If
then, as the community cannot grant to the Prince the power and
authority to abuse the wives of his citizens at his pleasure and
of such as pleaseth him, likewise it cannot give him the privi
lege to make money at his will." A change of ratio between
gold and silver is permissible "but this proportion should always
follow the natural habit or value of the gold and silver in price
(preciosite) " Reducing the weight of the money "can never

be legally done." The community, collectively, may alter money
"for war and the ransom of its prince, if he is a prisoner, or in
any other casus fortuitus when the community is in urgent need
of a large sum of cash." This is the easiest way to collect and
distribute this cash. "No other way as equitable and propor
tional can be imagined,98 for he who has most pays most . . .

but the money must be returned to its due and permanent stand
ard as soon as possible thereafter." But the community cannot
delegate authority to the prince to change the money even in ex

ceptional circumstances.

"It is to be determined by the community or by the majority
thereof, expressly or impliedly, when there is a necessity to do this,
what the necessity is, and how great it is. I say expressly, because
the community should assemble for this particular purpose, if it is
possible and there is power for it; impliedly, that is to say when the
necessity is so urgent that the people cannot be called together in
time and so manifest that it appears notoriously, then it is lawful
for the Prince to receive some resources from his subjects, not by
the mutation of moneys, but as a loan of which he must make full
restoration." 99

98 It must not be forgotten that in those early days there were no
adequate systems of taxation.

99 Wolowski's ed, supra notes 12, 97, at 26, 30, 37, 59, 65, 71, 73, 103.
In tins edition there is also published the Latin text and a French transla
tion of Copernicus' treatise written in 1526 under the title "Monete cudende
ratio. Copernicus is equally strong in his denunciations of debasement.
However innumerable the scourges which ordinarily lead to the decadence
of kingdoms, principalities and republics, the following four are to mymind the most redoubtable: discord, plague, the sterility of the land and
tne depreciation of the money. The evidence is so patent for the first
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We have already quoted from Biel 100 that money belongs to
the citizen, not to the state. He adds:

"In one case alone may a prince realize a gain from money,
namely provided that gain is used to promote public welfare. The
case is in point where a prince requires a subsidy for the defense
of the state. . . . There is the proviso however that the gain be not
extended beyond the absolute need of the prince as above stated. But
the alteration should not be made without the consent of his subjects
to whom, as we have said, the money belonged. . . Innocent maintains
that the consent of the majority of the magnates is sufficient, but
Panormitanus in the passage adduced expresses his doubts on this

point, since it is a matter concerning individuals. Angelus therefore

says that the consent of the individuals concerned is required."

Without entering into a discussion of schools of juris
prudence, the writer does venture to express the opinion that
the World did not gain when it abandoned the fusion between
law and morals that the canon and early civilian lawyers insisted
on.

This interrelation, and the principles as to money that had
been formulated under its influence, were later abandoned on

the Continent in sycophantic service to the absolute monarchs.
But not so in England. The common law stood firm against any
pretended prerogative of the sovereign to debase the currency.101

three that no one is ignorant of them. But as to the fourth, which con

cerns money, except some few men of great good sense, few people bother

with it. Why? Because it does ,not come at one blow, but gradually, little
by little, by an action in some sort occult, that it ruins the State. . .

Money then is in a way a common measure for the calculation of values;
but this measure should always be fixed and conform to the established
rule." Id. at 56.

1(>o Biel, Treatise on the Power and Utility of Moneys, Eng. tr.
by Burke (1930) 30 supra note 13, Part One of this Article.

101 "To any reception of Roman Law the Inns of Court offered a stout
and successful resistance. The constitutional importance of their victory
was enormous, for the absolutist doctrines of Roman Law found little or

no place in the common law of England, and it was no accident that the

greatest champions of the liberties of the subject against the despotic
claims of the Stuart Kings were the common lawyers, headed by the re

doubtable Coke. Indeed most of our constitutional law, more particularly
that which relates to the liberty of the subject, to the liability of servants
of the Crown to answer for their wrongful acts, and other such funda
mental principles, is to be found in the common law and nowhere else."
6 Encyc. Br. (14th ed.) 123. See also Appendix B, on Cowell's Interpre
ter. Political Works of James I (1918) LXXXVII.
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The early Mirror of Justices 102 states :

"It was ordained that no King of this Realm might change his

money nor impair, nor amend, nor make other Money than of Silver
without the assent of all the counties."

By a statute of 17 Edward III (1343),

"It is accorded to make Money of good Sterling in England of the

Weight and Allay of the ancient Sterling; which shall be current in

England between the Great Men and Commons of the land. . . ."

Seven years later there was an even more explicit declara
tion:103

"Item it is accorded, That the Money of Gold and Silver which
now runneth, shall not be impaired in Weight nor in Alloy; but as

soon as a Good Way may be found, the same to be put in the Antient
State as in the Sterling."

Again by 9 Henry V. stat. 2 (1421) :

"It is ordained, ch. 1. That all the statutes and ordinances
which have been made in the time of the King's noble progenitors,
touching the good and lawful governance of his money of gold and

silver, not repealed, be well and firmly kept and holden in all points.
"ch. 2. . . All they that will come to the Tower of London, there to

have money of new coined, they shall have money coined, and thereof
shall be delivered within eight days, according to the very value of
that that they shall bring thither, paying the seigniorage and coinage
of gold, after the rate of five shillings for the pound of the Tower,
and for the seigniorage and coinage of silver fifteen pence for the

pound, and no more. . .

"ch. 6. Item that all the money of gold and silver that shall be
made at the Tower of London and at Calais, or elsewhere within the
realm of England, by authority royal, shall be made of as good allay,
and good weight, as it is now made at the Tower."

What then was the sovereign prerogative? It embraced (1)
the right to coin money and to charge a reasonable seigniorage
or fee for minting, (2) to set the denominations, as a matter of
public convenience, at which the various coins should pass cur

rent, not arbitrarily but in reasonable relation to the sterling
standard according to intrinsic value, and (3) to make foreign
coins current and regulate their value, again not arbitrarily,

102 This book is no longer considered an authority, but it was so

considered by Coke and the Abridgments and thus entered into the law.
103 25 Edw. Ill, c. 13 (1350).



730 GEORGETOWN LAW JOURNAL

but also in relation to intrinsic value. This prerogative over

the coinage was interrelated to the ownership by the sovereign
of mines of gold and silver. Some early authorities held it
flowed from that ownership, others, conversely, that such owner
ship was granted so that it would be utilized for the public
convenience of providing money for the people.104

104 Wade's case, 5 Coke 'Rep. 114a, 77 Eng. Rep. 232 (1601); 2 Co.
Inst, (id pt.) 578. The case in Popham 149 (1619) was an information
in the Star Chamber against divers Dutch merchants for buying and

transporting of many great sums of gold and silver bullion. The defence
was that it was a statutory offense not punishable by information in that
court. But the opinion was that it was also punishable at common law
as an engrossing of the most valuable commodity of all. The reporter
says that both statutes and the common law prohibit the buying and sell

ing of coin, for it is a prerogative only belonging to the King and it
is his coin and none can put a value upon it but himself, which is a flower
of his crown. In the Case of Mines, 1 Plowden 310 (1568) counsel's

argument was that mines of gold and silver belong to the King, (1)
because they are the most excellent of all goods and therefore appropri
ated to the person who excels all others; (2) on account of the necessities
of war, and (3) because of the convenience of gold and silver for com

merce and traffick, "they cannot buy or sell without coin," "they have
no means to make the price equal but by money." "And if the subject
should have it the law would not permit him to coin it, nor put a print
or value upon it, for it belongs to the King only to fix the value of coin,
and to ascertain the price of the quantity, and to put the print upon it,
which being done, the coin becomes current for so much as the King has
limited." In Bates' Case, Lane 22, 145 Eng. Rep. 267, 2 State Tr. 371

(1606-1610) involving the legality of a duty on currants imposed by the

King, counsel argued "The King may allay, or inhaunce coyne at his

pleasure, for the plentie of the King is the people's peace." The court
did not adopt this but decided in the King's favor as to the duty. All

customs, it said, old or new are effects of commerce with foreign nations;
but commerce and affairs with foreigners, war and peace, the admitting
of foreign coin, all treaties whatsoever, are made by the absolute power
of the King. Popham and Coke, who were consulted but did not take

part in the decision, dissented. In the debate in the House of Commons
in 1610 on the case it was argued that the King can debase the coinage.
2 State Tr. at 422. (See also Maitland, Const. Hist. (1908 ) 258, 260,
who on the authority of Hale thinks the King had the prerogative to

debase the coinage). In Sir Robert Holborne's argument in the case of

Ship Money, he attributed the King's power over coinage to "the neces

sity to counterpoise the like thing in another State; in that case the King
loseth, and we lose." 3 Howell, State Trials (1637) 1013, 1014. In Du
Costa and Cole, 1 Skinner 272, 90 Eng. Rep. 123 (1689) Lord Holt, in

differentiating the case before him from the case of Mixed Moneys said
obiter without special consideration to the subject that the King of Eng
land has a prerogative to alter money.
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There is but one sole authority in English case law, and that
was Irish, for the proposition that there is a sovereign preroga
tive to debase the coinage. All secondary authorities rely on

this case of Mixed Moneys.105 Its authority has been repeatedly
deflated by legal writers of the highest standing; nevertheless
it has assumed an importance in American law far beyond its

merits. Jurists, even those who have condemned it, have neg

lected unfortunately to examine its historical background. This
further evidences that the case is no authority for any impair
ment of the rights of the citizen to an immutable standard of

value.
The case was cited in the opinion of the Court in the Legal

Tender cases,106 but only and correctly, for the rule that the

obligation of a contract to pay money is to pay that which the
law shall recognize as money when the payment is to be made.
That is all that the case holds. The obligation of Brett to Gil
bert in the case was to pay "current money," and the Court held
that a tender of the debased money or mixed money (that is,
mixed with a greater proportion of base metal than the sterling
money) was a good tender. All that was said about the sov

ereign prerogative was largely dictum for the adulation of the
ears of a vain King. Nevertheless the case was cited in the
brief of counsel for the Baltimore & Ohio Railroad as authority
for the power of Congress to enhance or debase the value of
money.107 It was also quoted from at length in the brief for
the Government in the Gold Clause cases to sustain the closing,
and apparently deemed the weightiest, contention that complete
control of coinage and currency is a prerogative of sovereignty.
It is impossible to say whether these citations, without any
reference to the history of the case or to the countervailing
denial by Coke, Blackstone, Chitty and our own Story of such a

liberty-menacing proposition, may not have been the last straw
to weight the decision.

105 Sir John Davies Rep. 18, 80 Eng. Rep. 507, (Eng. tr. 1762) 48, 2
State Tr. 113 (1605) .

106 79 U. S. 457, 548 (1871). Mr. Justice Bradley, in his concurring
opinion, at 565, however, relied upon it for the proposition that the King
had the prerogative to alter the coin.

107 Norman v. Baltimore and Ohio R. R. Co., supra note 90. The
only other citation for the proposition is Breckenridge, Legal Tender
(1903), a repository of historical material, but of no legal authority
whatever.
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The opinion itself in the case of Mixed Moneys has been so

ably analyzed by Professor Hannigan 108 that we do not need
to retrace his steps. But the opinion gives no inkling of what
was the real nature of this money. For that, we must look to
historical sources dehors the law reports.
The mixed money was issued and sent to Ireland as a war

measure against the rebels there. To buy supplies abroad, they
were using good gold and silver coin, which they obtained in

ordinary dealings with loyal subjects who in turn received it
from Elizabeth's soldiers and others. It was to stop this aid
to the prosecution of the rebellion that the good money was

decried and this base money made current. It was valueless for
export to the Continent. But no injustice was intended to loyal
subjects. Exchange offices were set up to provide the Queen's
soldiers and civil servants and loyal subjects with exchange to
and from London, for all legitimate purposes, at an exchange
commission of five per cent, a reasonable charge for those times.
Moreover the Queen promised to redeem this money at its face
value after the termination of the rebellion. She died shortly
after, but her successor redeemed her promise.109

This money then, at its inception, was like token or subsidi-

108 Hannigan, Monetary and Legal Tender Acts (1934) 14 Bo. U. L.

Rev. 485, 504.
109 Simon, Hist. Account of Ieish Coins (1749) 38 seq. and pertinent

mint indentures and proclamations in full in Appendix, 91 seq. For

other accounts see Ruding, Annals of the Coinage (3d ed. 1840) 345

seq; Nolan, Monetary Hist, of Ireland (1928) pt. 2, 187 seq. All these

writers condemn the measure and state that the results, the rise of prices
when the exchange broke down and the dissatisfaction engendered, were

disastrous. Nolan concludes: "We have dwelt somewhat at length on the

Tudor debasements and Elizabeth's disastrous financial experiments as

they furnish a practical, historical object-lesson on the fundamental,
immutable common-sense principle that honest money is a thing of in

trinsic value and cannot, with impunity, be tampered with. Elizabeth
thought, as her successors thought, and as so many of our brilliantly
ignorant 'economists' of the present day seem to think, that monies are

mere counters to be multiplied and valued at the caprice of a tyrant and
at the dictates of his avarice; a disastrous contention, whether that tyrant
be a Tudor or a Stuart despot, or as at the present day, an impecunious
state, swindling an ignorant public through the machinations of unscrupu
lous banks." He is writing in 1928, so he could not have had in mind our

present Federal Reserve practices.
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ary money convertible at the Treasury into full value money. It

was like our treasury notes issued during the Civil War which

were promises to pay real money and for which real money was

eventually paid. A still more striking analogy is to the currency

issued under a modern Gold Exchange system, such as we es

tablished in the Philippine Islands and the integrity of which
we have maintained, notwithstanding the Joint Resolution nulli

fying gold clauses.110
Stress must also be laid on the fact that the case was in Ire

land, where the sovereign's prerogative was that of a Conqueror.
Sir John Davies, the Attorney General in the case and its re

porter, himself writes 111 that the Irish, until his own reforms,
were not admitted to the protection of the laws of England.
They were generally held and reputed aliens, or rather enemies
to the crown of England; insomuch, as they were not only dis
abled to bring any actions, but they were so far out of the pro
tection of the law that it was often adjudged no felony to kill
a mere Irishman in time of peace. Sir Edward Poynings, Vice
roy under Henry VII, did indeed pass an Act whereby all the
statutes made in England before that time were established and
made of force in Ireland. But these laws did not spread their
virtue beyond the English Pale, four shires only, "These good
laws and provisions made by Sir Edward Poynings were like

good lessons set for a lute that is broken and out of tune; of
which lessons little use can be made till the lute be made fit to
be played on." The opinion can be understood only when read
in the light of this Irish background.

About the time of the Mixed Monies case King James con

tinued to assert his prerogative, but very inoffensively. On
November 16, 1604, he proclaimed : 112

110 See dissenting opinion in Gold Clause Cases, supra, note 90.
111 Discovery of the true causes why Ireland was never subdued, re

printed in Historical Tracts (1787) 77, 82, 90, 173, 176.
112 Simon, op. cit. supra note 109, at 44. This mildness was in strik

ing contrast to the manner in which in after years he laid down the law
to the judges in his speech in the Starre Chamber, 1616. "As for the
Absolute Prerogative of the Crowne, that is no Subject for the tongue of
a Lawyer, nor is lawfull to be disputed ... it is presumption and high
contempt in a Subject, to dispute what a King can doe, or say that a King
cannot doe this, or that; but rest in that which is the Kings revealed will
in his Law." Political Works of James I (1918) 333. We recall hear
ing somewhat similar views in a radio broadcast a year or two ago.
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"Although it be most certain, that nothing is more appropriate
to sovereign dignities of princes, than the ordering of their moneys,
and settling them at such prices and valuations as they shall think
fit upon necessary causes, yet have we always been of opinion, that just
princes should not use that liberty of their power, in abusing (sic) "3
or enhansing the price of monies without all respect to the common

benefit of their subjects: in which consideration it is evident to ail
men that since our entrie into this realme we have bene so far from
changing the auncient and honorable standard of the sterling money
of this our realme of England, as we have on the contrary restored
to our realme of Ireland monies of pure silver, in lieu of the base
coyne, with which the necessity of the tymes, by the accident of
warres, constrayned our sister the late queene of happy memory to

pay the armies."

In 1626 Sir Robert Cotton succeeded in defeating a project
to alter the coinage by a famous speech before the King and
the Council which has come down to us.114 In order to attain
his object he refrained from disputing the supposed prerogative
and did not agree with the Mirror of Justices, but his attack,
much of it derived from Bodin,115 was persuasive and effective.

Cotton said, among other cogent remarks:

"To avoid the trick of permutation, Coyn was devized, as a rate

and measure of Merchandize and Manufactures; which if mutable,
no man can tell either what he hath, or what he oweth, no contract
can be certain; and so all commerce, both publique and private, de

stroyed; and men again enforced to Permutation with things not

subject to wit or fraud.116

"The regulating of Coyne hath been left to the care of Princes,
who are presumed to be ever the Fathers of the Commonwealth.
Upon their honours they are Debtors and Warranties of Justice to

113 Probably it should read "abasing."
114 Alteration of Coyn in Cotton Posthuma (1679) ; reprinted 4

Collectanea Adamantea (1884) 23, and in Shaw, Select Tracts (1896). A

small quantity of debased coin had been minted, but it was withdrawn by
proclamation on the day after Cotton's speech.

115 The opinion in Mixed Moneys refrains from quoting Bodin in this

connection, though citing him for praise of England. Instead, ignoring
the weightier authorities to the contrary, it draws its arsenal of Conti
nental authorities, which at first glance appears scholarly, from a single
book, Budel, De Monetis (1591) supra note 18, Part One of this Article,
and the servile jurists therein reported who upheld the divine right of

kings.
116 So we see today currency instability leading to attempts at barter.
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the Subject in that behalf. They cannot, saith Bodin, alter the price
of the moneys to the prejudice of the Subjects, without incurring the

reproach of Faux Monnayeurs." 117

After pointing out the loss to traders, landlords and others,
he strikes the modern note,

"The like (loss) will fall upon the Labourers and Workmen in
their Statute-wages.

"In 5 Ed. 6, 3 Mariae and 4 Eliz. it appeareth by the Proclama

tions, that a rumor only of an alteration caused these effects, pun
ishing the Author of such reports with Imprisonment and Pillory.

"Experience hath taught us, that the enfeebling of Coin is but
a shift for a while, as drink to one in a Dropsie, to make him swell
the more; but the State was never thoroughly cured, as we saw by
Hen. the eighths time, and the late Queens until the Coyn was made

up again.118
"The measure in a Kingdom ought to be constant. It is the Jus

tice and Honour of the King; for if they be altered, all men at that
instant are deceived in their precedent contracts, either for Lands or

Money, and the King most of all; for no man knoweth then, either
what he hath or what he oweth.

"This made the Lord Treasurer Burleigh in 73 when some Pro
jectors had set on foot a matter of this nature, to tell them that they
were worthy to suffer death for attempting to put so great a dis
honour on the Queen, and detriment and discontent upon the People."

My Lord Coke was more forthright. He denied absolutely
that the King had any prerogative to debase the coinage. Not
even Parliament could do so.

"The currant money of England cannot be impaired either in
weight or in allay. . . . And that the law is this, it is best for the
King; for by impairing of the coine of England either in weight or

117 Cotton's quotation is incomplete. The full passage is: "The Prince
cannot alter the standard (pied) of moneys to the prejudice of the sub
jects, and still less of foreigners who deal with him and traffick with
his people, since he is subject to the law of nations, without incurring the
reproach of counterfeiter." La Republique Bk. 6, c. 2 (1577 ed.) 957.

us por Queen Elizabeth's recoinage see Dietz, English Public
Finance, 1558-1641 (1932) 18 and references there given. The inscription
on her tomb includes "Pace fundata, Moneta ad justum valorem reducta."
(Peace established; money restored to its true value). The standard of
sterling has not been altered since her day, except for the legal change
from a silver to a gold standard in 1816, after gold had been, in fact,
for a century, the standard. Similarly, it took us from 1834 to 1900 to
complete, by statute, our change from a silver to a gold standard.
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in allay, the King hath the greatest losse both in his owne revenues,
forfeitures and subsidies, and also in the disvaluation of his subjects:
for the King can never be rich, or his kingdomes safe, when his sub
jects be poore, and the fineness and goodness of his come is inter
magnolia, et regaliae coronae." 119

Lord Hale, a royalist at heart 120 attempted to refute Coke.121
How successful he was, we shall leave to Chitty 122 to say :

"The denomination or value for which the coin is to pass current,
is likewise in the breast of the King; and if any unusual pieces are

coined, that value must be ascertained by proclamation. In order to
fix the value, the weight and the fineness of the metal are to be taken
into consideration. . .

"Whether the King can legally change the established weight or
alloy of money, without an Act of Parliament, seems not to be quite
clear. By the statute 25 Ed. 3, st. 5 c. 13 it is 'accorded and estab
lished that the money of gold and silver which now runneth, shall not
be impaired in weight nor in alloy; but as soon as a good way may
be found that the same be put in the ancient state as in the sterling.'
Lord Coke (d) in his comment of articuli super cartas ch. 20, 21, cite3
among other acts and records, this statute of the 25 Ed. 3. and the
Mirror of Justice ch. 1. s. 3. . . in support of his opinion against
the King's right to alter money in weight or alloy. Lord C. J. Hale
differs with Lord Coke and relies 1st upon the 'case of mixt monies'

(b) 2dly, on the practice of enhancing the coin in point of value and

denomination, which he observes has nearly the same effect as an

embasement of the coin in the species; and lastly, on the attempts
which have been made to restrain the change of coin without consent
of Parliament. In the case reported by Sir John Davis, it appears

119 2 Co. Inst. (2d pt.) 576, 578 in Articuli super Chartas.
129 8 Dict. Nat. Biog. (1917) 905, which characterizes his Pleas of

the Crown as "brief and inaccurate."
121 It is regrettable that such a scholarly historian as our revered

master Thayer, Legal Tender, in Legal Essays (1908) 60 should have

quoted Hale without referring to the authorities contra. Both Hale and

Thayer were quoted in the Government brief in the Gold Clause cases.

The only other writers I have found, in addition to those already men

tioned, who assert the existence of the prerogative, were not lawyers. The

only one of them who merits serious attention, Lord Liverpool, Coins of

the Realm (1806; 2d ed. 1880) relies on Hale and on the fact that guineas
were changed in value, but as this was done to regulate their value to

the then legal standard, silver, it does not militate against the principle
of mint sanctity. Even Lord Liverpool adds the qualification; "This

great prerogative ... is of so important and delicate a nature . . . that
it ought to be exercised with the greatest judgment and discretion." Id at

25. 6 Halsbury, Laws of England (2d ed. 1932) 549n (h) denies the

prerogative, though citing Hale as contra.
122 Chitty, Prerogatives of the Crown (London, 1820) .
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that Queen Elizabeth sent into Ireland some mixed money, and declared

by proclamation that it should be current and lawful Irish money.
This money was certainly held to be legal coin of Ireland; but it is

most probable that as the case was in Ireland, the statute of 25 E. 3

and the other Acts cited by Lord Coke, were not considered in dis

cussing it; as it is clear from one of Poyning's laws 123 (c) they
might have been. And it is a fair presumption that those statutes
were not brought before the Court, no mention being made of them,
though Sir M. Hale himself admits that the statute of Ed. 3 is against
his opinion. As to the practice mentioned by Lord Hale of enhancing
the coin in point of value and denomination, that seems very dis

tinguishable from altering the species or material of coin, by chang
ing its weight and alloy. Even admitting the existence of a prac
tice to imbase coin in the alloy, still little importance will be attached
to it, when it is remembered how frequently some Kings have en

deavoured to extend the limits of their prerogatives. The attempts
which have been made to restrain the change of coin without consent
of Parliament, prove but little in favor of Lord Hale's opinion; for
those attempts might have been so made in order to restrain the
exercise of a prerogative which was denied, and it does not appear
that they were made in order to overturn a prerogative, the legal
existence of which was admitted. The authority of Sir Wm. Black-
stone may perhaps turn the scale in favor of Lord Coke's opinion,
if that opinion required it. He observes (d) 'that the King's pre

rogative seemeth not to extend to the debasing or enhancing the

value of the coin below or above the sterling value, though Sir
Matthew Hale appears to be of another opinion.' It need only be

added, that the statue 14 Geo. 3. ch. 92 seems to furnish an inference
that the standard weight of the gold and silver of the Kingdom, is
unalterable, but by Act of Parliament. If Lord Coke's opinion be

correct, it seems, as laid down by Sir Wm. Blackstbne (a) that the

King must fix the value of foreign money, rendered current in this

country, by comparison with the standard of our own coin; other
wise the consent of Parliament will be necessary.

(d) 2 Inst. 575, 577.

(a) 1 Hale P. C. 192

(b) Davis Rep. 18

(c) See Irish stat. 10 H. 7 c. 22; 1 Black. 103; 4 Inst. 351; 8
State Tr. 343.

(d) 1 Bl. Comm. 278.
(a) 1 Bl. Comm. 278."

Hawkins 124 too :

"It is said, that the King's prerogative does not extend to the
alteration of the standard; that it is neither safe no honorable to

123 But see page 733 supra.
124 Hawkins, Pleas of the Crown, 1739 (8th ed. 1824) 43. We omit

the citations to Coke, Hale, Blackstone and the statutes.
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debase the coin below sterling; and that in legitimating even foreign
coin, the value of it should be fixed comparatively with our own

standard; and indeed the legislature has ever appeared anxious to
preserve the coin of the realm pure and unadulterated."

So too East 125 sums up the position, writing during the
paper money regime in England:

"The coining and legitimation of money, and the giving it its
current value, are the unquestionable prerogatives of the crown;
though great doubt has been entertained whether by force of the
statute 25 Ed. 3, c. 13, the 9 H. 5 st. 2 c. 6, and other acts settling
the standard of sterling, the King is not now restrained from alter
ing it by increasing the alloy. But at this day it is the less neces

sary to consider the point because the impolicy of the act is alone
sufficient to prevent the attempt being made; unless the marketable
and relative value of gold and silver should sensibly alter."

Judge Story 126 was equally condemnatory of the case of
Mixed Moneys:

"The court do not seem to have considered that the true value
of the English current money might, if that was required by the

bond, have been paid in Irish currency, though debased, by adding
so much more as would bring it to the par. And it is extremely
difficult to conceive how a payment of current lawful money of

125 1 East, Pleas of the Crown (Eng. ed. 1803, Am. ed. 1806) 148.
126 Story, Conflict of Laws, (8th ed. 1883) � 313 n. 2. But cf. 4

Phillimore, International Law (2d. ed. 1874) 565, ("Nor does there

appear to be any ground for the asertion that the Judges were influenced

by a servile submission to the royal prerogative"). In Lee v. Biddis, 1
Dallas (Pa. 1786), it was denied authority because it was not a judicial
determination and was before judges in Ireland. The case was seemingly
disapproved as to the point of conflict of laws by Sir William Grant, in
Pilkington v. Commissioners, 2 Knapp, 18, 21, s.c. 2 Bligh, 98, note,
quoting Vinnius' conclusions directly at variance, though adding "It is

unnecessary to consider whether the conclusion drawn by Vinnius or the
decision in Davies' Reports be the correct one." The case was also cited
for its rule of conflict of laws that prima facie the law of the place of

performance governs, in Adelaide Electric Supply Co. v. Prudential As
surance Co., (1934) A.C. 122, 152, 156. The opinion in Mixed Moneys was

in part based on the principle "nihil est magis justum quam quod neces-

sarium," a doctrine which fell into the basket with the head of King Charles
(See Ex parte Milligan, 4 Wall. 2 (1866), and in part on the practices
of the absolute monarchs on the Continent, as to which Selden, Table Talk
(1689) "King" 4, says "A King that claims Privileges in his own country,
because they have them in another, is just as a Cook, that claims Fees
in one Lords House, because they are allow'd in another. If the Master
of the House will yield them, well and good."
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England could be interpreted to mean current or lawful money of

Ireland, when the currency of each Kingdom was different, and the

royal proclamation made a distinction between them, the mixed

money being declared the lawful currency of Ireland only. Perhaps
the desire to yield to the royal prerogative of the Queen a submis
sive obedience as to all payments in Ireland may account for a de

cision so little consonant with the principles of law in modern times."

Whatever doubt may have been raised as to the question
by Hale's Stuart views was definitely quashed by Locke and his
associates in the great recoinage of 1695.127

Proposals were then made to reduce the standard by one

fifth. Under the inspiration of Locke's firm adherence to fun
damental liberties, they were emphatically rejected and the

principle of the sanctity of the mint weight of the standard
coin was definitely established never to be abandoned 128 until
our recent experiment.

Locke published three pamphlets, one in 1691, the others
in 1695. His views on money were incorporated into the

Abridgments 129 and so became part of the law, being con-

127 Locke, a practical philosopher, was associated in this enterprise
with a practical scientist, Sir Isaac Newton, who, like Copernicus, was

Master of the Mint, and two farsighted and practical statesmen, Somers,
later Lord Chancellor, and Montague, Earl of Halifax. Macaulay's
description (Hist. Eng. ch. 21) is as usual the liveliest ("It was no more

in the power of Parliament to make the Kingdom richer by calling a crown

a pound than to make The Kingdom longer by calling a furlong a mile").
. . . "(Lowndes) had a considerable following, composed partly of dull
men who really believed what he told them, and partly of shrewd men

who were perfectly willing to be authorized by law to pay a hundred

pounds with eighty . . . Flamsteed, the Astronomer Royal described the

controversy well by saying that the point in dispute was whether five was

six or only five.") ; but it is "unfair to Lowndes" and "misleading" in
other particulars. Fay, Locke versus Lowndes (1933) 4 Camb. Hist. J.
143. Somers, as Lord Chancellor, dealt a death blow to the doctrine that
the Crown (or a State) may repudiate its financial obligations, by a

notable opinion, in the Case of the The Bankers, Skinner 601, 90 Eng. Rep.
270; 5 Mod. 29, 87 Eng. Rep. 500, 14 State Trials 1 (1700). His decision
that the plaintiff had mistaken his remedy was reversed by the House of
Lords. The case is a noble precedent for the decision of the Supreme
Court in the Liberty Bond case. It is to be hoped no action to further
limit the jurisdiction of the Court of Claims will be taken. This would be
a step backward, against the modern trend. Angell, Sovereign Immunity
(1925) 35 Yale L. J. 150, 153.

i28 Feaveeyear, The Pound Sterling (1931) 136.
i29 E. g. Bacon's Abridgment, Prerogative No. 8 ; Comyns' Digest,

Money.
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sidered of authority equal to that of eminent lawyers. Brief

extracts cannot do justice to the straightforward honesty, the

practical good sense, the statesmanlike wisdom of his words,
but some quotation is essential to our theme. His views were

the milk on which our Founders were nurtured.

"All then that can be done in this great mystery of Raising
money, is only to alter the denomination, and call that a Crown now,
which before by the Law was but a part of a Crown. . . calling that

a Crown now, which yesterday was a part.
"These following will be some of the consequences of it. . . It

will rob all Creditors of One twentieth (or five per cent) of their

Debts, and all Landlords One twentieth of their quit Rents for ever;

and in all other Rents as far as their former contracts reach, of

five per cent of their yearly income; and this without any advantage
to the Debtor or Farmer. . . But which way soever this falls, tis

certain, the Publick (which most Men think, ought to be the only
reason of changing a settled Law, and disturbing the common cur

rent course of things) receives not the least Profit by it: Nay, as

we shall see by and by, it will be a great Charge and Loss to the

Kingdom. . .

"And if you please to go on in this beneficial way of raising
your Money, You may by the same Art bring a Penny-weight of

Silver to be a Crown.
"Because the Stamp is the public voucher of the intrinsick value,

the Royal Authority gives the stamp; the law allows and confirms

the denomination; And both together give, as it were the publick
faith, as a security, that Sums of Money contracted for under such

denominations, shall be of such a value, that is, shall have in them

so much Silver. For 'tis Silver and not Names that pay debts and

purchase Commodities. If therefore I have contracted for Twenty
Crowns, and the Law then has required, that each of these Crowns
should have an ounce of Silver, 'tis certain my bargain is not made

good, I am defrauded (and whether the publick faith be not broken
with me I leave to be considered) if, paying me Twenty Crowns, the
Law allows them to be such as have but Nineeteen twentieths of the

Silver, they ought to have, and really had in them, when I made

my contract.

"Only this I will confidently affirm. . . that the Standard once

thus settled, should be inviolably and immutably kept to perpetuity.
For whenever that is alter'd, upon what pretence soever, the Publick
will lose by it." (1st pamphlet) 130

"The reason why it should not be changed is this: because the

publick Authority is Guarantee for the performance of all legal
contracts. But men are absolved from the performance of their legal

130 Consequences of Lowering of Interest and Raising Value of Money
(1691, 2d. ed. 1696). It will be noted that the original proposal was

moderate, a 5% devaluation only.
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contracts, if the quantity of Silver, under settled and legal denomina
tions be altreed (sic) . . .

"Altering the Standard . . . will defraud the King, the Church,
the Universities and Hospitals etc. of so much of their settled Revenue

as the Money is raised, e.g. 20 per cent if the Money (as is proposed)
be raised one fifth. It will weaken if not totally destroy the publick
Faith, when all that have trusted the Publick, and assisted our

present necessities, upon Acts of Parliament . . . shall be defrauded

of 20 per cent of what those Acts of Parliament were security for.

And to conclude, this raising our Money will defraud all private
Men of 20 per cent in all their Debts and settled Revenues.

"The Harm comes by the Change, which unreasonably and un

justly gives away and transfers Mens Properties, disorders Trade,
Puzzels (sic) accounts, and needs a new Arithmetick to cast up Reck

oning, and keep Accounts in ; besides a thousand other inconveniences"

(3rd pamphlet).131

After debate, on December 10, 1695, the commons resolved
to recoin the clipped money, "according to the established stan

dard of the Mint, both as to weight and fineness." It was no

answer to Locke's argument

"to say that they might buy as much goods and conveniences of
life with this coin raised above its standard as they could before,
because, by degrees, the seller would infallibly raise the price of his

goods, in proportion to the new raised standard." 132

131 Further Considerations (1695). It has been questioned whether
the second pamphlet was really Locke's. Other writers were less courte
ous to Lowndes than was Locke. Bkiscoe, Discourse of Money (1696) 91,
92, calls his ideas "a senseless Chimera and crude Notion in the addle
head of the Projector." In fairness, it must be said they have received
the approval of some modern currency experts. See Fay, op. cit. supra
note 127.

132 5 Cobbett, Parl. Hist. (1809) 967, 970. The Recoinage Act is 7
& 8 Wm. 3, c. 1 ; and the window tax for defraying the expense 7 & 8 Wm.
3. c 18. James IPs disgraceful debasements in Ireland in 1689 were fresh
in the minds of everyone. "James was absurd enough to imagine that
there was a more speedy and efficacious remedy. He could, he conceived,
at once extricate himself from his financial difficulties, by the simple pro
cess of calling a farthing a shilling. The right of coining was undoubtedly
a flower of the prerogative; and, in his view, the right of coining included
the right of debasing the coin. Pots, pans, knockers of doors, pieces of
ordnance which had long been past use, were carried to the mint. In a

short time lumps of base metal, nominally worth a million sterling, in
trinsically worth about a sixtieth of that sum were in circulation. A
royal edict declared these pieces to be legal tender in all cases whatever.
A mortgage for a thousand pounds was cleared off by a bag of counters
made out of old kettles. The creditors who complained to the Court of
Chancery were told by Fitton to take their money and be gone." Macaulay,
Hist, of Engl. ch. 12. Prices of course were regulated also.
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This principle of the sanctity of the standard of value was

further embodied in a resolution adopted by Parliament on

January 25 and 27, 1718. It was resolved: 133

"That no alteration should be made in the standard of the Gold
and Silver Coins of this Kingdom, in fineness, weight or denomination."

133 The original form of the resolution adopted by the House of Com
mons on January 13 "That this House will not alter the Standard," etc.,
was seemingly unsatisfactory as recognizing a sovereign right in the
Commons. 7 Cobbett, Parl. Hist. (1811) 524 seq., 530, 533, 534. The
Sovereign can claim no prerogative contrary to the liberties of the sub

ject. 6 Halsbury, Laws of Engl. (2d ed. 1932) 444, citing 1 Blackstone

(14th ed.) 245. A similar resolution was adopted on June 12, 1822, dur
ing the pendency of the paper money discussion, on motion of Huskisson,
who gained another triumpth for sound money, and overcame the tempo
rary victory that had been won by Vansittart and other opponents of tke
Bullion Committee's report. Vansittart's resolutions (May 15, 1811) of
which the principal one was "That the promissory notes of the said Com

pany (Bank of England) have hitherto been, and are at this time, held
in public estimation to be equivalent to the legal coin of the realm and
generally accepted as such in all pecuniary transactions to which such
coin is lawfully applicable" had included an assertion of a prerogative to
alter the value of money and that the pound sterling has no relation to

any weight of metal of a given fineness. Vansittart, Two Speeches (1811)
211, 215. This resolution "so absurdly worded" "has been a standing topic
of ridicule ever since" Tooke, Hist, of Prices (1848) 99, 115.

In adopting the gold standard in 1816, it was officially declared, after
a full review of the history of English money and of the standards "If
gold was declared to be the sole standard of value, and thereby became
alone the established coin of the realm in all payments beyond a small
sum to be defined, an alteration might take place in the weight of our

silver coins, without any detriment to the public." 34 Hansard, Parl. Deb.

946, 957. The tenets of the Liberal school were expressed by Mill, Pol.
Econ. Bk. 3, c. 7, � 2, as quoted by Breckenbridge, Legal Tender, "Profligate
governments having until a very modern period never scrupled for the
sake of robbing their creditors to confer on all other debtors a license to
rob theirs by the shallow and impudent artifice of lowering the standard;
that least covert of all modes of knavery, which consists in calling a shill-
ling a pound that a debt of a hundred pounds may be cancelled by the

payment of one hundred shillings." On October 20, 1698, on motion of

Montague, a resolution similar to the one of January 13, 1718, had been

adopted. 2 Huskisson, Speeches (1831) 129, 164. The essence of
British statecraft was summed up by Huskisson: "Gentlemen, when they
talk of the dangers of innovation, ought to remember, with Lord Bacon,
that 'Time has been and is the greatest Innovator.' Upon that innovator
I have felt it my duty cautiously to wait, at a becoming distance and with
proper circumspection; but not arrogantly and presumptuously to go be
fore him and endeavour to outstrip his course." 3 id. at 423, 425.
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The later history of English law 134 embodies the same prin
ciples but is irrelevant to our constitutional history. The law
as above expounded, existing at the time of the adoption of
the Constitution, is necessarily read into that instrument. It
forms an integral part of it.135

The Constitution gave Congress power "to coin money, regu
late the value thereof, and of foreign coin." Loose thinkers
assert that under this right to regulate the value of money,
Congress has not only the right, but the duty, to manipulate

134 Another triumph for the practical sound money men came with
the Peel Bank Act of 1844 (7 & 8 Vict. c. 32) limiting the issue of bank
notes, except for a stated fiduciary amount, by the extent of the full
gold coverage. The defect of this inelasticity was obviated by the re

markable growth of deposit currency and credit instruments. Through
out the World War, though there was an inflation due to the issuance of

Treasury notes, later taken over by the Bank, the standard of value
was not changed, nor has it been since. On resumption of gold payments
in 1925, a gold bullion standard, as recommended by Ricardo 100 years
earlier, was adopted instead of a gold coin standard. And today the
legal status is that the Bank's obligation to sell gold at a fixed price
against its notes is merely suspended. Gold Standard (Amendment) Act,
21 & 22 Geo. v, c. 46. (1931), suspending the operation of subs. 2 sect. 1
of Gold Standard Act of April 28, 1925. A free gold market is maintained
and gold clauses have been upheld by the House of Lords, Feist v. Societe
Intercommunale (1934) A.C. 161. That there has been no change in the
English (or Australian) unit of account, see also Adelaide Electric Sup
ply Co. v. Prudential Assurance Co. (1934) A.C. 122. We cannot pro
phesy what will happen in the future. The recent output of books at
tacking the gold standard and advocating a currency divorced from gold
may be preparing the way for a renewal of the struggles of 1691-1695,
1809-1822, and 1844. We can rest assured however, that if there is a de
valuation of the standard unit of account it will be by the British process
akin to our constitutional amendment and not by an act hastily passed,
as a rider to an agricultural bill, with no public hearings, no oppor
tunity for public opinion to be formed, and scarcely any debate. The
courts in England do not exercise any power to declare statutes un

constitutional, but Parliament is a zealous protector of the liberties
of the citizen and of the Constitution. Our Legislatures seem to have
abdicated this duty, which was in our earlier history strongly felt by the
Executive and by the Legislature, and now seek to dress up the language
of their enactments in such guise that they will pass the scrutiny of the
courts'.

135 The Constitution of the United States must be interpreted in
the light of the common law. U. S. v. Wong Kim Ark, 169 U.S. 649, 645
(1897) ; Veazie Bank v. Fenno, 8 Wall. 542 (1869) ; Locke v. New Orleans,
4 Wall. 172 (1866) ; Campbell v. U. S., Fed Cas. No. 2373, at 1203 (W.D.
Va. 1847).
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money so as directly to affect its purchasing power, but the
hastiest reading of the above authorities and all others 136 dis
pels this notion. They clearly indicate that regulating the value
of money meant one thing and one thing only, viz : setting the
denominations of money in relation to a standard of value, im
mutable, when once adopted, except by constitutional amend
ment, "irrequisito assensu populi," "without assent of all the
counties," and especially regulating the value of gold to a silver
standard, or of silver to a gold standard if and when by the
lapse of time and natural evolution through generations, a gold
standard has come to be the actual standard.

That the normal and ordinary meaning 137 of the words
"regulate the value" coincided with their technical legal mean
ing is abundantly evidenced by frequent passages in Adam
Smith. A few quotations will suffice:

"In process of time, and as people became gradually more familiar

with the use of the different metals in coin, and consequently better

acquainted with the proportion between their respective values, it
has in most countries, I believe, been found convenient to ascertain
this proportion, and to declare by a public law, that a guinea (of
gold), for example, of such a weight and fineness, should exchange
for one and twenty shillings (of silver) or be a legal tender for a

debt of that amount. In this state of things, and during the continu
ance of any one regulated proportion of this kind, the distinction
between the metal which is the standard, and that which is not the

standard, becomes little more than a nominal distinction. ... In conse

quence of any change however in this regulated proportion, this dis
tinction becomes, or at least seems to become, something more than
nominal again. If the regulated value of a guinea, for example, was

either reduced to twenty, or raised to two and twenty shillings, all ac
counts being kept and almost all obligations for debt being expressed
in silver money. . .

136 e.g. Lord Holt in Dixon v. Willoughs, 2 Salk. 446, 91 Eng. Rep. 387
(1696) ("Any piece of money coined at the Mint is of value as it bears

a proportion to other current money, and that without proclamation").
See also Pope v. St. Leger, 5 Mod. 1, 7 (1694). That "regulating the

value" primarily meant fixing the proportion between gold and silver

coins is clear from the statutes from very early times, 25 Edw. Ill st. 2,
c. 12,, (1351) ; 25 Edw. Ill, st. 12, c. 12, c. 13 (1351) ; 27 Edw. Ill, st. 2,
c. 14, (1353); 5 & 6 Edw. VI c. 19 (1552). See King, Report of the
Cases of King v. Wright, etc. (1811) 19, 28, 31, 60, 81, 87, 96. For a

modern case, see Kattenburg v. Qualsett, 114 Neb. 18 (1925). Writ of

error dismissed, 273 U. S. 645 (1926).
137 To bring them under the rule of construction enunciated in United

States v. Sprague, 282 U.S. 716, 731 (1931).
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"In reality, during the continuance of any one regulated pro

portion between the respective values of the different metals in coin,
the value of the most precious metal regulates the value of the whole
coin. Twelve copper pence contain half a pound, avoirdupois, of

copper, of not the best quality, which before it is coined, is seldom
worth seven-pence in silver. But as by the regulation twelve such

pence are ordered to exchange for a shilling, they are in the market
considered as worth a shilling, and a shilling can at any time be
had for them. . . The late regulations have brought the gold coin
as near perhaps to its standard weight as it is possible to bring the
current coin of any nation."

"If in the English coin silver was rated according to its proper
proportion to gold, the price of silver bullion would probably fall be
low the mint price, even without any reformation of the silver coin;
the value of even the present worn and defaced silver being regulated
by the value of the excellent gold coin for which it can be ex

changed."138

The contemporaneous records are all in accord with this view
and solely with this view. The discussions preceding our first

coinage act of 1792 all deal with "regulation" in this sense. 139

Hamilton wrote in The Federalist, No. 41 :

"All that need be remarked on the power to coin money, regulate
the value thereof, and of foreign coin, is, that by providing for this
last case, the Constitution has supplied a material omission in the
Articles of Confederation. The authority of the existing Congress
is restrained to the regulation of coin struck by their own authority,
or that of the respective States. It must be seen at once, that the

proposed uniformity in the value of the current coin might be destroyed
by subjecting that of foreign coin to the different regulations of the
different States."

Jefferson wrote to Hamilton : "I very much doubt a right now
to change the value (of the dollar) and especially to lessen it."140

Regulating the value of domestic money and regulating the

138 Smith, Wealth of Nations, Bk. 1, ch. 5. (parentheses and italics
ours). It is needless to quote other contemporary writers. Adam Smith
was the chief guide of the founders for economics, as Locke and Montes
quieu were for politics and Coke and Blackstone for law. Coke, Hampden,
Locke and Blackstone were as truly among our Founders as if they had
signed the Declaration of Independence and the Constitution. The
Pounders were of course better versed as to the notion of the purchasing
power of money than the present generation.

139 For adoption of the "dollar" as the unit see Jefferson's Auto
biography in 1 Writings (1853-1854) 52 and Appendix, note F., 162; 7 id.
487, 490. Horton, International Monetary Conference of 1878.

140 3 id. at 330.
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the value of foreign coin, the two are combined in the same

phrase and mean the same procedure. The identical word as to
one part of the phrase cannot mean something else for another
part. The regulation of foreign coins, with which the colonists
were most familiar was that contained in Queen Anne's procla
mation.141 This was a true regulation of the value of these
moneys, according to their approximate assay proportions to
the standard. So too all the early laws which were passed as

to foreign coins after independence regulated their values ap

proximately according to their intrinsic proportions to the stan
dard dollars. The Act of March 2, 1799 142 so fixing the value
of certain foreign coins and currencies provides (Section 61)
"that all other denominations of money shall be estimated in

value, as nearly as may be, according to the intrinsic value
thereof compared with money of the United States."143

To attribute any other meaning to the Founders is indeed
to endow them with a "prophetic discernment" that even their
most reverential admirers would hesitate to bestow. The Su

preme Court is too well versed in economic and legal history
to directly endorse any such view as to the original meaning
of the phrase "regulate the value" of money as is currently
attempted to be given.

The change in the content of the gold dollar in 1834 was

strictly a regulation of value in the original constitutional sense.

i*1 Supra p. 379, Part One of this article. See Newman v. Keffer,
Fed. Cas. No. 10177 (1836).

"2 1 Stat. 673 (1799).
"3 And cf. De Forest v. Redfield, Fed. Cas. No. 3746 (1860) (power

conferred on the President to establish "fit and proper regulations" did
not authorize him to fix an arbitrary value to foreign coins, without regard
to their intrinsic value as compared with the money of the United States).
This basic principle has been consistently maintained in all legislation
dealing with foreign coins. The Collector v. Richards, 23 Wall. 246 (1874).
The sole exception was the Act of Feb. 21, 1857, which was intended to

eventually drive minor Spanish money out of circulation without doing
any immediate injustice. Regulating the value includes also having minor

coins pass current at their full value notwithstanding depreciation in

weight by natural abrasion. Jersey City & Bergen R. R. Co. v. Morgan,
160 U. S. 268 (1895). Collier, Gold Contracts (1934), 2 Geo. Wash. L.

Rev. 303, 326, thinks the power of Congress over the relative coinage value

of the two metals logically implies a control, or at least some very con

siderable control over the value of money, in the sense of the purchasing
power of money. But this is very different from a direct attempt to

control prices by destroying in part the value of money.
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This is implied in the dissenting opinion of Mr. Justice Mc-

Reynolds.144 Silver was then the primary standard. Gold
coins were not in circulation, contracts were made for silver,
not gold, and no detriment to the public or to creditors could

possibly ensue.

The fiat value imposed by the State for depreciated cur

rencies is of avail for the legal payment of debts only by those
who, abandoning the higher principles of commercial morality
and credit, choose unscrupulously to take advantage of it.

Throughout history, honest debtors have refused to profit by
it. As a medium of exchange and as a measure of value, fiat
currency breaks down at the first symptoms of monetary col
lapse, and the courts soon find means to avoid its disasters
even as a medium of payment, by recourse to equitable prin
ciples.145

What is the "value" of money? There are three principal
meanings: 1. The metallic or intrinsic value of the coin itself,
or of the standard coin or unit of account which other coins or

144 The dissenting opinion cites Hepburn. All authorities are in agree

ment, e. g. Laughlin, History op Bimetallism (4th ed. 1897) ch. 4,
quoting White, Report No. 278, 1833-34, p. 87 ("We may experiment on

our gold coins without fear . . . though a legal tender, they have never

been a measure of value"). Webster in the debate on the bill said "The

subject seemed to consist of two parts. To make foreign silver coins a

tender in payment of debts, and a restoration of the relative value of
our own gold and silver coins." 1 Cong. Globe 401 (May 31, 1834) . And
see Benton's resolution, 1 Cong. Globe 277 (March 29, 1834). Horton,
The Silver Pound (1887) 50; Gouge, Hist, of Paper Money (1833) 107,
108 ("Gold is, in the spirit of our laws, a subsidiary currency, its value
being computed in silver dollars. ... A new gold coin is desirable; but
the proposition to coin eagles of a less weight than the eagles of former
times is not entirely free from objection. As all our contracts are to pay
dollars, and as there is no gold at present in circulation, an issue of a

new coin, called an eagle, which should be of the exact value of ten dollars,
would cause no practical injustice. But the issue of a new coin of different
weight from the old, and yet bearing the same name, might give counte
nance to the idea that money is something which owes its value to the
authority of Government, and lead, perhaps, at some future time, to an

alteration in the dollar�an alteration in our true standard of value").
Lord, Currency and Banking (1829) 38 ("If in one country gold is the
principal standard of value, and in another silver, as in the case of Eng
land and this country. . . .") And see argument of counsel in Legal
Tender cases, supra note 106, at 468 seq. for history of this Act and of
the Act of 1837.

145 See e. g. Dawson, Inflation, Germany (1934) 33 Mich. L. Rev. 171.
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paper money represent; 2. The nominal, extrinsic or denomina
tional value given to it by the State for payment of debts and
taxes; 3. Its purchasing power.

It must seem clear, as we have shown, that the common-

law meaning of the "value of money" as incorporated into the
constitutional provision referred primarily to the first meaning
and restricted the power of Congress as to the second to the
"regulation" of its value, that is to a reasonable, not arbitrary
or fiat, adjustment to the first or primary meaning. The con

cept of the purchasing power of money certainly did not enter
into the constitutional meaning of the founders. That was an

economic concept, well known to them of course (the quantity
theory had been discussed by Hume, Adam Smith and others
and the painful experiences of colonial and revolutionary days
were fresh in their minds), but it did not enter into the legal
or constitutional field. They were using terms of art to be con

strued according to their common-law meaning. The word
"regulate" means precisely what it says, the reasonable adjust
ment of the imposed or denominational value, the extrinsic
value, of the different coins or representatives of coin, to the in
trinsic value of the standard coin or standard unit of account.
That is all the common law prerogative of the sovereign amount
ed to. Certainly the power to regulate negatives the power to

destroy.146
The value or price of the precious metals themselves both

in regard to their reciprocal relations and in regard to their

purchasing power was of course also well known to the
founders but it too had no special legal or constitutional sig
nificance. Stability of currency meant constancy of the metallic
content of the actual current coin or of the standard unit of
account. Owing to the large stocks of the precious metals

already in existence in the world, and the relatively very small
annual increase, it was believed, and it was and is true, that
there is a greater constancy of value to the precious metals than

to any other known commodities.
To measure the value of money by its purchasing power, for

legal purposes,147 is to upset the whole legal structure. It

146 Cf. Webster, as quoted in Dewey, Financial Hist. (1928 ed.) 71

(Power to create money does not give power to destroy it).
147 Except indirectly for claims for damages, rate valuations, etc.,

Eder, Legal Theories of Money (1934) 20 Corn. L. Q. 52, 64.
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would be impracticable to settle debts, keep accounts or engage

in any daily transaction by such a varying measure.148 We are

therefore forced to make a mild criticism of the Supreme
Court's opinions. The position of the Court in the Corporate
Bond cases and in the Liberty Bond case is inconsistent. 148(a)

In the first, the nominal value set by the Government is pre
dominant. A 15 grain dollar equals a 25 grain dollar by fiat
of Congress and that is final. In the second, a 15 grain dollar
does not equal a 25 grain dollar, but the present purchasing
power of a 15 grain dollar does equal the former purchasing
power of a 25 grain dollar; ergo, the plaintiff is not damaged.
The injection by such a high authority of this element of vary-

148 This would not apply to Prof. Fisher's commodity dollar. The

objections to such a dollar (the least objectionable of the new "isms") are

practical rather than legal in nature, and chiefly concerned with inter
national considerations. The sophistries of "economists," divorced from
the day to day realities of legal life, as to "new" ideas of money cannot
blind us to the fact that under common law standards, money is linked
to metal. This is recognized even by our latest legislation. The new stand
ard of value is still a weight of precious metal. To deride gold as an

outworn fetish may have a ringing oratorical appeal on emotions conjured
up through generations by the reviling of money-changers, but it is to

ignore the basic realities of the world as it is and to go counter to the
sense of justice, honesty and practical judgment of at least a respectable
minority. It also ignores the distinction between gold as a standard of
value and as a coverage for internal paper currency. Madden & Nadler,
International Money Markets (1935) ch. 1. Half the world is welded
to metallic money by a deep-rooted inheritance, almost a psychological
instinct. The other half of the world that calls itself the more civilized,
does not dispense with gold for its international dealings. The history of
monetary conferences, for decades past, shows that it is useless to think
at the present time of an international agreement based on commodity or

other ideal standards where the clash of interests would be even more

pronounced than it was in the Silver conferences. A true measure of
value must be international in character. The divorce of domestic money
from international standards could succeed only in a country immured by
a Chinese Wall. Moreover stability of the purchasing power of money
as between long-term debtors and creditors is only one part of the problem
as a whole. Until a more general agreement can be reached on the pre
liminary points whether price stability is desirable, or whether gradually
rising prices, for their psychological effect, or gradually falling prices, as

improving the standard of living, are more advantageous, it would seem
premature to indulge in experiments with a commodity dollar, or any form
of managed currency. But see George J. Eder, Mechanics of Managed
Currency (1935).

148 <a> Supra note 90.
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ing purchasing power into legal theory in connection with
money contracts for a definite amount is bound to lead to un

certainty in all business relations, if not speedily withdrawn.148'6'
Instead of ordinary business contracts being subject to strict
and established rules of law, we may have them subject to con

siderations solely of equity, subject to the varying length of
the Chancellor's foot. Equity jurisprudence is a noble branch,
but should not be pushed into the day by day normal contracts
of the mercantile community. Mr. Justice Stone's concurring
opinion in the Perry case avoids injecting this uncertain factor
into the law. There is a perennial conflict between Certainty
and Justice, but for normal business transactions, Certainty is
of more importance than ideal perfection.
If supposedly new meanings are now to be given to the

power of Congress to "regulate the value" of money, what
would be the result ? One result we have patent before us already.
But there is no aspect of purely intrastate commercial life that
would not fall within the scope of the power of Congress under
this decision. Congress could pass usury laws and directly
regulate the rate of interest, matters heretofore exclusively
within state control,149 for what more directly affects the value
of money, in an economic sense, than the rate of interest? Con

gress could exercise complete control over the subjects of tender
and payment (apart from the medium of payment which was

assigned to it by the Legal Tender cases), also heretofore
wholly within state control. Congress could wipe out directly
the state banks and private bankers,150 for deposit currency
too is money and its volume and velocity of circulation are much
more influential in relation to prices than is hand to hand cur

rency. Congress could prohibit every conceivable safeguard
against inflation that might be adopted by merchants, manu

facturers, landlords and investors. There are no doubt some

148(b) gee for a fundamentally similar criticism Dawson, Gold Clause
Decisions (1935) 33 Mich. L. Rev. 647, 660.

149 Beach v. Peabody, 188 111. 75, 58 N. E. 679 (1900) ; Kattenberg v.

Qualstett, supra note 136; Phillips v. Hunt, 115 Neb. 395, 213 N. W. 514

(1927). In Beach v. Peabody, the court characterized the contention that

Congress under its power to regulate the value of money had power to

regulate interest rates as "unreasonable and far-fetched," "too fanciful
to be regarded as serious."

15<>See Glass Steagall Banking Act, Note (1933) 47 Harv. L. Rev.

325, 333.
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who would claim that all these things should be done, but if
they are done without constitutional amendment, we may well

ponder whether the dissenting Judges are not right in saying
"The Constitution is gone." These fears are at the moment
fanciful. The high tide of federal power is already ebbing. The

courts, under no compulsion of catastrophic circumstances, can
momentarily stem further usurpations of central power. But
a quarter of a century hence, what extensions of power may
not this precedent lead to?

No, the Supreme Court in words does not indicate any
abandonment of the original meaning of regulating the value
of money, but it does not expressly discountenance, as it might
have done, that new meanings may be attached to the phrase.
It rests its decision on a broader ground, still more disquieting
for the ultimate liberties of the citizen. It says :

"But the Court in the Legal Tender cases did not derive from
that express grant alone the full authority of the Congress in rela
tion to the currency. The Court found the source of that authority
in all the related powers conferred upon the Congress and appropri
ate to achieve 'the great objects for which the government was

framed,'�'a national government, with sovereign powers.' McCulloch
v. Maryland, 4 Wheat. 316 404-407; Knox v. Lee, supra, pp. 532, 536;
Milliard v. Greenman, supra, p. 438. The broad and comprehensive
national authority over the subjects of revenue, finance and currency
is derived from the aggregate of the powers granted to the Congress,
embracing the powers to lay and collect taxes, to borrow money, to
regulate commerce with foreign nations and among the several States,
to coin money, regulate the value thereof, and of foreign coin, and
fix the standards of weights and measures, and the added express
power 'to make all laws which shall be necessary and proper for
carrying in to execution' the other enumerated powers. Juilliard v.

Greenman, supra, pp. 439, 440." 150 <a)

Wherein in essence does this doctrine of "aggregate powers,"
repeated for the first time we believe since the Legal Tender
cases, differ from the doctrine that the Federal Government has
inherent powers of sovereignty, independent of and apart from
the enumerated powers and the necessary implications from
enumerated powers, a doctrine repeatedly repudiated be
cause it is in violation of the Tenth Amendment? 151 If an
action does not fall within the proper scope of power A nor

(a> Supra note 90 (a) .

Kansas v. Colorado, 206 U. S. 46, 89, 90 (1906).
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within the scope of power B, logically how can it fall within
the scope of the aggregate of A plus B? How can distinct
powers be so combined as to yield something more than can

be got from any of them separately?152 In discarding logic,
the Court is acting in line with common law tradition. As
Holmes said : "The life of the Jaw is not logic but experience."
Some may fear that the Court has discarded experience also,
in favor of rash experiment. This is a criticism to be leveled
at the Congress, not the Court. The Court was entitled to use

any legitimate process of ratiocination to arrive at a result
compelled by the overwhelming force of circumstances beyond
its control. We can now better pardon Hale's disagreeing with
Coke and saying: "facere non debuit sed factum valet."

But we cannot close our eyes to the dangers implied in the
revival of this doctrine of the Legal Tender cases. Such a doc
trine of "aggregate powers" absolves all branches of Govern
ment from responsibility. The Constitution is a simple instru
ment for simple men. If Congress declares, or the Supreme
Court decides, that operating a boot-blacking stand is, or is not,
interstate commerce, every man can see for himself whether
it is so or not, every citizen can fix responsibility on his
servants. But if Congress declares, or the Supreme Court de

cides, that control of the operation of a shoe-stand is within
the power of Congress under its aggregate powers to lay and

collect taxes, to borrow money, to regulate commerce with
foreign nations and among the several states, etc., the man in

the street is befogged ; all sense of the responsibility of his pub
lic servants to him vanishes.

Safeguards Against Depreciation

We cannot go into the history of the law as to safeguards
against depreciation. They are almost as ancient as money it

self. Provisions for payment in specific kinds of money, or in

moneys of specific weights, were frequent in classical times.

Despite the very wide prerogative over the coinage attributed

to the Roman Emperors, the weight of opinion is that Roman

law enforced these agreements and never held that they must

be paid "dollar for dollar" in the nominal amount of depreciated
currency.153 In the Middle Ages, we have already noted the

is2 Brooks, Recent Monetary Legislation (1891) 67.

i53Hubrecht, Depreciation Monetaire (1928) 18 seq. Neri, Prezzo

Legale Delle Monete (1751) 323 seq.
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distinction that was made, to safeguard the real value of con
tracts, between bonitas intrinsica and bonitas extrinseca, and
the invention of money of account, originally for the same pur
pose. Under the Canon law, obligations for specific kinds of
money were always enforced. The Law Merchant appears
generally to have protected the sanctity of safeguards against
alterations of the currency and almost invariably so in con

nection with international dealings. This was, and would still
seem to be, a vital necessity if there is to be any trade or inter
course at all.

The decisions in the courts and the modern Continental
literature on the gold clause, on exchange safeguards and on

contracts measuring pecuniary obligations by commodities are

so voluminous 154 that it would be a superhuman task to master
them. While foreign law may usefully serve to throw light on
obscure places and gaps in minor matters of our monetary law,
it is useless for the theme of this article, the liberty of the citi
zen. Certain basic concepts of law are radically different. Our
inheritance of liberty must be judged by our own standards, our
own struggles, not by those of other races. Anglo-Saxon lib
erty is a peculiarly Anglo-Saxon tradition. The "liberte" of
the French Revolution was analogous, but far from identical.
Moreover, the Code Napoleon, the source of so much foreign
law, was only in small part a product of the Revolution. Its
chief inspiration was the genius for practical affairs of Na
poleon himself. It was this practical turn that made him such
a strong adherent of sound money. Under him, after the aber
rations of the revolutionary paper money, France had definitely
returned to a sound specie-covered currency believed to be per
manent.155 The draftsmen of the Code did not hesitate there-

154 See esp. Nussbaum, Das Geld (1925; sp. ed. 1929), supra note 6,
Part One of this article. La Clause-Or Dans Les Contrats Internationaux

(1934). Ibid., Libourel, La Clause-Or (1934) 30 Bull. Inst. Jur. Int.

258; 31 id. 29, 257; Domke, La Depreciation Mondtaire (Paris, 1934);
Pirotte, La Clause-Or (1933) ; 3 De La Pradelle et Niboyet, Repertoire
Du Droit International (1929) 231; 10 id. (1931) 171; (1934) Supp. All
with copious bibliographical material.

155 In fact, except for temporary and very brief suspensions of the
convertibility of the notes of the Bank of France, also founded by Napoleon,
French currency remained stable until the World War, although adherence
to a limping bimetallic standard caused some minor difficulties.
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fore to incorporate in it Pothier's doctrine, worded in article
1895 as follows:

"The obligation resulting from a loan of money is always only
of the numerical sum enunciated in the contract.

"If there has been an augmentation or diminution of the coin3
(especes) before the time of payment, the debtor must pay the
numerical sum loaned, and must pay only that sum, in the coins
current at the time of payment."

Contracts for bullion were left untrammeled 155<a> and the Com
mercial Code 156 <�> as well as one or two other articles were
not so "brutally harsh." 156

With this positive alarm signal flashing from the basic law,
it was perfectly logical and in no way unjust for the French
courts to hold, when the Bank of France suspended specie pay
ments temporarily during the Franco-Prussian War, that the
law making its notes a compulsory legal tender at par (cours
force au pair) was an enactment of public policy (ordre public)
and that specie clauses could not be enforced. These decisions
were followed after the World War, when a similar suspension
and similar tender statutes ensued. The courts however ex

cepted international transactions, an exception later confirmed
in the statute which devalued the franc and established a new

franc of a lower standard.157
In the old English law there seems never to have been any

doubt as to the validity and enforcibility of contracts for spe
cific kinds of money. I have found several cases in the early
reports,158 there are probably many others, giving judgment
for the sterling (silver) value of specific foreign coins, cur

rent or not, or of gold guineas. No attempt was ever made to
interfere with the liberty of the subject to make such contracts.

Later, so great was the confidence instilled in the immutability

155(a) Arts. 1896, 1897.
155(b) Arts. 143, 338.
156SAVIGNY, Obligationenrecht (1853), Fr. Tr. "Obligations" (1875)

61 ; supra note 33, Part One of this article.
i57Edee, Gold Clause in International Contracts (1933).
158 E. g. Draper v. Rastall, Cro. Jac. 88, 79 Eng. Rep. 75 (1606) ; Rands

v. Peck, Cro. Jac. 618, 79 Eng. Rep. 527 (1622) ; Bagshaw v. Playn, Cro.

Eliz. 536, 78 Eng. Rep. 783 (1591) and see Pope v. St. Leger, Holt., 550, 90

Eng. Rep. 1203 ; Carthew 322, 90 Eng. Rep. 789 ; Skinner 572, 90 Eng. Rep.
257 (1694) ; Dixon v. Willoughs, 2 Salk 446, 91 Eng. Rep. 387 (1696) ;
Herbert v. Borstow, 1 Salk 26, 91 Eng. Rep. 25 (1704) .
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of the standard of value as the result of the enactments and
declarations of principle we have reviewed, that specific safe

guards came to be wholly unnecessary and were no longer em
ployed. This confidence spread throughout the world. No small
share of England's outstanding success in world trade and a

preponderant share of her success in finance were due to the

prestige enjoyed by the pound sterling as an immutable stand
ard of value.

Gold clauses in bonds, as a result, were practically unknown
in England. The Feist case,159 in which the House of Lords

recently upheld the gold clause, despite the legal tender sections
of the Coinage Acts seems to have arisen almost by accident.
Public opinion is sufficiently strong in England to prevent any
obstruction to the policy of the Government, so long as there
is no intention manifested to alter the standard of value.160
Can there be any reasonable doubt that public opinion in the
United States, unanimous as it was in 1933 behind the Adminis
tration would have been equally effective (under the same pro

viso) to avoid any obstruction to the policy of the Government,
without resort to the crushing fiat of law?

We have not had time to trace the history of specie clauses

through the colonial acts making bills of credit and commodities
a legal tender,161 and court records are generally inaccessible,
so that there is no ready guide as to what the courts may have
decided. In the early state reports we have so far found no in

stance of a direct repudiation of a specific gold or silver clause.162
Whatever further research may disclose to have been the fate
such contracts met with in the courts, the Constitution wiped
out the power of the states to emit bills of credit, make any

thing but gold and silver a legal tender and impair the obli

gation of contracts and gave us a new deal. Under that new

159 Supra note 134. The original intention, I understand, had been

to float this bond issue in New York. When the foreign bond market here
turned sour, London was hastily resorted to instead. The drafts of the

instruments were changed to read "London" and "pounds" instead of
"New York" and "dollars."

160 Cf. Vansittart's resolution, supra note 133.
161 Our impression is that the majority excepted specie or specific

contracts in kind, e. g., Mass. 1640, Laws and Liberties of Mass. (1648;
1929 reprint) 43.

162 Cases upholding specie clauses, despite paper money legal tender
laws, include Place v. Lyon, Kirby, 404 (Conn. 1788), Purviance v. Neave,
4 Har. & McH. 132 (Md. 1798).
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deal, the liberty of the citizen in respect to his money has here
tofore been scrupulously guarded.163 In the case of Bronson v.

Rodes, so zealous was the Supreme Court to uphold the sanctity
of contracts 164 containing the gold clause that it adopted what
would appear today to be a somewhat strained interpretation
of the legal tender acts165 and so avoided any constitutional
question in that case. In any event, it rendered substantial
justice between the litigants. Neither was enriched at the ex

pense of the other.
No attack on the principle of the sanctity of the primary

mint standard was ever feared. On the other hand, so unfortu
nate and misguided has been our monetary history, what with
bills of credit, depreciated bank notes, Treasury notes, legal
tender notes, the threat of greenbackism, populism and the tri
umphs of the free silver agitation, that depreciation of the actual
currency in circulation has constantly been a fact or a menace.

Hence it was that specie clauses, at first silver,166 later gold,
were insisted upon by creditors. They were willingly agreed to,
and often proposed in the first instance, by borrowers. Until the
World War, we were a debtor, not a creditor, nation. Credit
could not have been obtained on any other terms. Indeed, the
chief practical argument for permitting gold clauses is that their
negation may dry up credit for the future. No one has much

sympathy for the bondholder even though in ultimate analysis he

163 Under the Free Silver agitation, a few Western States passed
statutes prohibiting gold clauses. Laughlin, Principles of Money (1911)
436. The Washington statute was held unconstitutional. Dennis v. Moses,
18 Wash. 537, 52 Pac. 333, 40 L. R. A. 302 (1898). The first intimations
that gold clauses were against public policy seem to have been due to the
free silver or greenback movements. See, in addition to these statutes,
Burnett v. Maloney, 97 Tenn. 697, 34 L. R. A. 541, 546 (1896).

1647 waii. 229 (1868) ("It is the appropriate function of courts of

justice to enforce contracts according to the lawful intent and understand
ing of the parties") .

165 justice Miller's dissenting opinions in this case and in Trebilcock v.

Wilson, 12 Wall. 687 (1872), have received the support of some writers,
e. g. Crandall, Leading Cases (1899) 201, 273; Hunt, Tender (1903)
� 94. These writers incline to the doctrine of greenbackism, a doctrine put
forward in the argument of counsel but definitely rejected by the court

in Bank v. Supervisors, 7 Wall. 26 (1868).
i66 A common clause at the end of the eighteenth and beginning of

the nineteenth century was "silver milled dollars, each dollar weighing 17

dwt. 6 gr. at least." This equals 416 grains.
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be a savings bank depositor or insurance policy holder. If a

choice had to be made, indeed, between those enjoying an income,
however modest, from past accumulations and the active pro
ducer, the odds in public opinion would favor the latter. But
no such choice has to be made. How can the active producer
obtain future credit, his very life-blood, except from the ac

cumulated capital of the thrifty? These are economic considera
tions, not legal, but the Supreme) Court by the form of its

opinion, necessarily forces a joint legal and economic discussion.
The two can no longer be divorced.

The principal division of opinion between the majority and
minority judges was on the question whether the action of Con
gress was arbitrary, really directed to other and unconstitu
tional ends, or was reasonably within the purview of removing
an obstruction to the exercise of its power over the currency.
Granted that Congress has the power claimed over the cur

rency, which in the light of history seems more than dubious,
the only passage in the majority opinion to show that an ob
struction reasonably existed is the following:

"The devaluation of the dollar placed the domestic economy upon
a new basis. In the currency as thus provided, States and municipali
ties must receive their taxes; railroads, their rates and fares; public
utilities, their charges for services. The income out of which they
must meet their obligations is determined by the new standard. Yet,
according to the contentions before us, while that income is thus con

trolled by law, their indebtedness on their 'gold bonds' must be met

by an amount of currency determined by the former gold standard.
Their receipts, in this view, would be fixed on one basis; their interest
charges, and the principal of their obligations, on another. It is
common knowledge that the bonds issued by these obligors have
generally contained gold clauses, and presumably they account for
a large part of the outstanding obligations of that sort. It is also
common knowledge that a similar situation exists with respect to
numerous industrial corporations that have issued their 'gold bonds'
and must now receive payments for their products in the existing
currency. It requires no acute analysis or profound economic inquiry
to disclose the dislocation of the domestic economy which would be
caused by such a disparity of conditions in which, it is insisted, those
debtors under gold clauses should be required to pay one dollar and
sixty-nine cents in currency while respectively receiving their taxes,
rates, charges and prices on the basis of one dollar of that currency."
(Italics ours').16^*)

(a) Supra note 90.
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This is perfectly true167 as to the immediate dislocation of
business. But is it not equally true that it requires no acute
analysis or profound economic inquiry to disclose that there
will necessarily be in the future, under inflation, a heavy in
crease in taxes, rates and charges to compensate for the de
preciation of the dollar? Accordingly, if debtors are not obli
gated to pay the gold value of their obligations, they will be
getting an unjust enrichment at the expense of the bondholder.
That states, municipalities and farm mortgage debtors should
be favored is humanly understandable, but the greatest bene
ficiaries of the Joint Resolution abrogating gold clauses are

speculators and the stockholders of industrial corporations
which have a heavy bonded debt. Why these classes should be
favored at the expense of the thrifty bondholder, savings bank

depositors, policy holders, churches, universities, hospitals and
charitable foundations, passeth understanding. In attempting
precipitately to cure one injustice, there is always the danger
of causing a hundred others.

It may be granted that whatever power there is over the

currency is vested in Congress, but is not that power, like all

others, subordinate to the fundamental rights of the citizen

granted by "reason and the franchise of the land?"

Was it not precisely the citizen's rights to have his money

treated as his own and not the state's, to have a stable standard

of value, to have no forced loans levied on him by the state, that

were intended to be included in that comprehensive but much

neglected Ninth Amendment to the Constitution, in case it should

be held (as it has just been held) that the Fifth Amendment did

not apply. The Ninth Amendment reads :

"The enumeration in the Constitution, of certain rights, shall

not be construed to deny or disparage others retained by the people."

167 With the exception of prices charged by industrial corporations for

their products. Here the court seems to have fallen into an inadvertent

error. These corporations are receiving payment in the existing cur

rency, but the amount of that currency they are receiving has already

risen. Between the time when we went off gold and the time of the decision

the prices of manufactured goods had risen approximately 20%. Other

factors were of course involved. Mr. Robert R. Reed calls attention to the

fact that the income tax possibilities of an inflated dollar should be seriously

considered. A man who paid $10,000 for a piece of land and later sold it

for $100,000 depreciated currency, without any real change of value,

might find that the Government practically owned the land. In case of

still further inflation, the Government ownership would be complete.
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Are our liberties to be swept away by a revival of the
doctrine of the divine right of Kings to money?168

Or shall we remember the great struggle for liberty waged
by our ancestors,169 to which the Supreme Court once referred
in these glowing words :

". . . The founders of our government were familiar with the

history of that struggle; and secured in a written Constitution every
right which the people had wrested from power during a contest of

ages. . .

". . . Those great and good men foresaw that troublous times
would arise, when rulers and people would become restive under
restraint, and seek by sharp and decisive measures to accomplish ends
deemed just and proper; and that the principles of constitutional
liberty would be in peril, unless established by irrepealable . law. The
history of the world had taught them that what was done in the
past might be attempted in the future. The Constitution of the
United States is a law for rulers and people, equally in war and in
peace, and covers with the shield of its protection all classes of men,
at all times, and under all circumstances. No doctrine, involving
more pernicious consequences, was ever invented by the wit of man
than that any of its provisions can be suspended during any of the
great exigencies of government. Such a doctrine leads directly to
anarchy or despotism, but the theory of necessity on which it is
based is false; for the government, within the Constitution, has all
the powers granted to it which are necessary to preserve its existence,
as has been happily proved by the result of the great effort to throw
off its just authority." �o

Does not the Power of the Purse, as well as the Power of
the Sword, require to be curbed? Nay, more so, because its
abuse is in some sort occult and it is gradually, little by little,
that it ruins the State.

168 By those theorists and parasites "whose point of departure is the
divine right of the state; whose catch-word is 'Look to the State,' whose
maxim of political wisdom is 'The State can do no wrong.' A few decades
ago these phrases read 'The King,' where they now read 'The State.' This
change of phraseology marks a step in the evolution of language et
praeterea nihil. The spirit remains the same. It is the spirit of loyalty.petition and submission to a vicarious providence." Veblen, 2 J. Pol. Ec.
(1894), reprinted in Essays in Our Changing Order (1934) 97, 102.169 we are not unmindful of the notion that the struggle for libertywas an economic struggle for ascendancy by the merchant and middle
classes. An exclusively materialistic interpretation of history is not supported by scientific historians, and can appeal only to minds wholly aliento the> spirit and traditions alike of the canon law and the common law.

Ex parte Milligan, supra note 126, at 119, 120.
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The Supreme Court, we repeat, rendered the only decision
that was practical, possible and statesmanlike under the cir
cumstances forced upon it by the Congress. It is the acts which
caused those circumstances that we have subjected to the search
light of history.

Those actions, improvised by a Congress without adequate
debate, without public hearings, without submission to public
opinion, in part as a rider to an Agricultural Bill, violated
concrete traditional liberties in deference to newer uncrystal-
lized concepts of social justice. However mistaken one may
think the economic ideas underlying the recent monetary legis
lation to be, it was enacted unquestionably in the belief that
it was a necessary contribution to the social welfare. The clash
is clear between the traditional and concrete liberties of the

common law, the old practical rugged honesty, the old moralities
of the Ten Commandments ("Thou shalt not steal," thy money

shall not bear false witness), on the one side, and, on the other,
vague aspirations for social justice whose basic tenets have not

yet been defined by any public creed. A choice must be made.

Which shall the people choose?

Summary.

In the Light of History:
We charge the Congress of the United States with these

high crimes and misdemeanors.

We charge them with asserting that money belongs to the

State and not to the citizen.

We charge them with levying forced loans against the Peti

tion of Rights and immemorial charters of liberty.
We charge them with the crime of debasement of the coin

age, without the assent of the people, without an assembly of

the people, without the consent of all the counties.

We charge them with reviving the doctrine of the Divine

Right of Kings.
We charge them with galling that a dollar now which be

fore by the Law and the Constitution was yesterday but a part

of a dollar.
We charge them with robbing all Creditors of two-fifths (or

forty per cent) of all their Debts, and this without any ad

vantage to the Public.
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We charge them with violating the principle of the sanctity
and immutability of the mint weight of the standard of value.

We charge them with violating the Ninth Amendment to
the Constitution of the United States.

We charge them with putting a stain on the honor of the
Nation.

We charge them with enacting laws against reason and the
franchise of the land.
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MEASURES OF CONSTRAINT IN EUROPEAN AND
ANGLO-AMERICAN CRIMINAL PROCEDURE f

Morris Ploscowe *

OOME of the most difficult problems in the entire criminal
^ procedure arise from the necessity of using measures of con
straint against persons who may be innocent. Here lies the
ever-recurrent struggle between state and individual rights.
The state must be able to compel the appearance of the accused
at his trial ; and to compel the production of evidence. But this
involves an interference in the liberty of movement of the indi
vidual and in his dominion over his property. Powers of the
state and rights of the individual may both be abused. The
use of measures of constraint by the party in power for ends
quite different from the repression of crime is an all too fa
miliar evil. On the other hand, America knows too well the
manner in which liberal provisions for the protection of the
individual may be used to advantage by hardened criminals.

The usual methods of bringing the accused within the power
of a court today are the summons, a notice to the accused to
appear on a specified date, and arrest, the actual physical taking
into custody of the individual by an officer or a private citizen.
Arrest under some circumstances is authorized by a magistrate
through the issuance of a warrant; it may also take place on

the initiative and responsibility of a police officer or a private
individual. For many offenses the case against the accused
will be disposed of on his initial appearance before a court.
The accused then suffers a minimum interference with his per
sonal liberty. But in a large number of cases, and those the
most serious ones, some time must elapse between the initial
taking into custody and the final determination on the facts.
Control is retained over the person of the accused either by-
keeping him in physical detention while awaiting trial, or by
releasing him upon receipt of some form of security to assure

his appearance at future proceedings. In some cases the

promise of the accused to appear when wanted is accepted as

t This article is to be a chapter in a forthcoming book by the author.
* Member of the New York Bar. Author of The Career of Judges and

Prosecutors in Continental Countries (1934) 44 Yale L. J. 268; and The

Development of Present-Day Criminal Procedures in Europe and America

(1935) 48 Harv. L. Rev. 433.
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sufficient. To compel the production of documentary and other

pertinent evidence the state must have certain powers of search

ing premises which belong to the accused or to a third person
and of seizing material relevant to the issues. This too must

usually be authorized by a magistrate, but may under some

circumstances take place on the responsibility of an officer.
Whatever safeguards are thrown around these measures for

the protection of individual liberties by legal provisions regulat
ing the exercise of these powers, would be largely theoretical if
the law contained no sanctions against officials who overstep
their powers, and if there were no redress for the injury the
individual suffered thereby. It is the purpose of this article to

discuss in detail the measures of constraint outlined above and
the legal responsibility of agents for the proper observance of
the limitations of their power.

The delimitation of individual rights and state authority
in the exercise of measures of constraint has aroused serious
constitutional controversies in every country. In England until
the reign of Charles I the King or his council could "per
speciale mandatum regis" imprison an individual at their dis
cretion and this imprisonment could not be questioned by the
ordinary courts.1 This arbitrary power of the King in England
was curbed by the Petition of Right2 and the Habeas Corpus
Act 3 which were fruits of the victory of the parliamentary
party over the crown. Hereafter all invasions of individual
liberty were to be submitted to the control of the judicial au
thority. The Habeas Corpus Act made it possible for any indi
vidual arbitrarily detained to raise the question of the legality
of his detention and obtain a judicial determination thereon.

France too, had suffered from arbitrary imprisonment at
the command of the King through the "lettre de cachet." The

Revolutionary Constitution provided significant guarantees for
individual liberty. The Declaration of the Rights of Man con

tained therein stated that nobody can be accused, arrested or

detained except in the cases and under the formalities pre
scribed by law.4 The individual arrested must be brought
within twenty-four hours before a magistrate who shall inquire

1 Hallam, Constitutional History of England, at 220-22.
2 3 Car. I (1627).
331 Car. II, c. 2 (1679).
4 Constitution of Sept. 3, 1791, Declaration of the Rights of Man,

art. 7.
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into the legality of the arrest and the detention.5 These funda
mental rules of law have been confirmed by later codes and
constitutions and they are law in France today. Unfortunately,
despite code and constitutional provisions, Nineteenth Century
France did not hesitate to use practises similar to those of the
"ancien regime." Napoleon's government permitted arrests "par
mesure de police" and also created a certain number of "prisons
d'etat," making possible the arrest and detention of individuals
implicated in political offenses without the intervention of the
ordinary judicial authorities. Similar powers were exercised by
the Restoration government and an extensive use of them was

made during the Second Empire of Napoleon III.6
German and Italian liberalism in the course of the Nine

teenth Century compelled the adoption of principles similar to
those in the French 1791 constitution. But both Hitlerism and
Fascism have made a mockery of them. Thus the Europeans
have never been as thorough as the English in providing for
the protection of individual liberties against executive aggres
sion. In the first place judicial control of administrative acts
can only be efficacious if the judiciary is independent of the
executive and the European judiciary has never been as inde

pendent as the English. Secondly the Europeans have given
larger power to use compulsive measures against the individual
to the prosecutor and police agents who are the representatives
of the executive authority.

In France large powers in the investigation and prosecution
of crime were given by Article 10 of the Code of Criminal Pro
cedure to the prefect of police in Paris and the prefects in the

provinces, administrative officers responsible to the Minister
of the Interior. This was one of Napoleon's personal contri
butions to the French Code. He wished to provide the govern
ment with a powerful weapon against ordinary delinquents as

well as political offenders. By virtue of this article, the gov

ernment was master of individual liberties. The prefect or his
agents could make arrests, keep individuals detained, search any

premises, and seize anything. In fact, in the province, the pre

fect used his powers under Article 10 only in the prosecution of

offenses which had political implications. But in Paris, Article
10 was used by the prefect of police to obtain evidence and to

5 Id. at tit. Ill, c. 5, art. 10, 11.
6 Morizot-Thibault, De I'instruction preparatoire, 171-172.



EUROPEAN AND ANGLO-AMERICAN CRIMINAL PROCEDURE 765

arrest offenders in ordinary as well as in political cases. The

exercise of these large powers of arrest and detention by an

administrative officer has long been a subject of attack. Arbi

trary use was made of them in all the regimes which governed
France since Napoleon.7 This power was finally taken away

from the prefects in 1933.8
But even without Article 10, the executive authority in

France still has large powers over individual liberties. Ordi

narily all authority over the use of measures of constraint is

centered in the juge d 'instruction, a judicial officer. If a war

rant of arrest or of search and seizure is necessary, if the ac

cused must be detained to prevent his flight, the juge d'in-

struction must be entrusted with a formal investigation. But

if an offense is "flagrant" the prosecutor and his police sub

ordinates have practically all the powers of the juge d'instruc-

tion. They may arrest the accused, keep him detained long
enough to bring him to judgment in the summary procedure
provided for "flagrant" offenses, make searches and seizures in

his domicile, etc.9 Police and prosecutors take advantage of

the vagueness of the conception of "flagrance" and frequently
exercise powers which the law ordinarily reserves for the juge
d'instruction.

In Germany, the code of criminal procedure divides power
over the compulsive measures between the inferior court judges
(Amtsrichter) and the investigating magistrate. The police
and the prosecutor have certain powers of arrest, search and
seizure where there is danger in delay.10 Where the police or

the prosecutor used these powers their action was submitted to

judicial control. This arrangement has been completely upset
by Hitler's dictatorship, one of its first acts having suspended
the guarantees in the German Constitution relating to indi
vidual liberties and the inviolability of the domicile.11 The con-

7 Rougier, Les Liberies individuelles et les pouvoirs judiciaires de
I'administration. (1903) 32 n. s. Revue critique de legislation et de juris
prudence 552.

8 Law of Feb. 7, 1933 "sur les garanties de la liberie individuelle."
9 Code d'Instruction Criminelle, hereinafter referred to as C. I. C, art.

32-45; Law of May 20, 1863, sur I'instruction des flagrants delits. 2 Roux,
J. A., Cours de Droit Criminel 294 et seq.

10 Strafprozessordnung, hereinafter referred to as St. P. O., art. 98

(1), 127 (2), 128.
11 See Verordnung zum Schutz von Volk und Staat, Reichgesetzblatt,

Feb. 28, 1933, at 83.
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centration camps with their thousands of prisoners are mute

testimony of the extent to which the new executive authority
in Germany has taken advantage of its powers.

It may be argued that this action of the Hitler regime is

merely a temporary measure and that ordinary guarantees will
be restored when the new government is firmly established. But
Italian experience would indicate that a dictatorship tends to
enact into legal provisions powers which were used in the con

solidation of its authority. The new Fascist code of criminal

procedure frankly puts the executive authority on an equal
plane with the judicial, in the use of the compulsive measures

of the criminal procedure. The Italian prosecutor, the agent
of the executive, has all the powers of a judge in those cases

which he prepares for trial. He may issue warrants of arrest,
or of search and seizure, order the detention of individuals,
decide on bail, etc.12 Individual liberties in Italy are therefore,
by the Code, completely at the mercy of the executive authority.

But in spite of the possibilities of the exercise of undue in

fluence by the executive authority in Europe, in its ordinary
operations the administration of criminal justice has more re

gard for the rights of the individual and at the same time shows

a greater solicitude for the legitimate claims of social protection,
than does the administration of criminal justice in America.

This is evident from the very moment of beginning of prosecu
tions. Obviously arrest is much more burdensome to the ac

cused than a summons to appear. The actual physical taking
into custody interrupts his personal affairs, subjects him to

disagreeable contacts at the station house, and inflicts also a

certain amount of public diagrace. Yet in no one of the three

European countries under consideration is so large a place
made for arrest as a method of beginning prosecutions as in

America.
In Chicago Beeley indicates that 70-75% of all adult of

fenders are first arrested, then taken in the police station, and

later either released on bail or detained in the lockup pending
their first appearance in court.13

12 C. P. P. (1913) art. 391, 392, 393, 270, 281, 224. 3 Manzini, Trat-

tato di Diritto Processuale Penale (1931) 450 et seq.
is Beeley, The Bail System in Chicago (1928) 16.

Some figures published in Edith Abbott's article (1922-1923), 13

J. Crim. L. & Crim. Recent Statistics Relating to Crime in Chicago, 329-

358, show the extent to which arrest is used in petty cases :
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Year All Arrests Numbers Arrested for Felony. %
1910 81,269 9,376 11.5

1911 84,840 9,881 11.6

1912 86,950 10,276 11.8

1913 109,764 11,203 10.2

1914 116,895 15,101 12.9

1915 121,714 15,286 12.6

1916 111,587 12,314 11.

1917 137,910 14,044 10.2

1918 110,819 12,080 10.9

1919 96,676 14,171 14.7

1920 94,453 15,273 16.2

1921 125,843 16,912 13.4

In Massachusetts, the police report that 191,249 arrests
were made throughout the state during the year ending Sep
tember 1932. The total number of defendants prosecuted dur

ing the same year in the Superior and the District Courts is

223.298.14 In England, in contrast, in the year 1929, 77% of
all the defendants charged with indictable or non-indictable
offenses were brought to court by summons rather than arrest15
In France the percentage of cases in which arrest rather than
summons is used is even lower than in England. 972,158 defend
ants were prosecuted during 1929 for "crimes," "delits" and
"contraventions." Only 74,310 defendants were arrested during
that year, about 8% of the total.16 Of the "delits," offenses of
medium gravity alone, there were 246,690 defendants charged
with these offenses in 1929, and 62,385 or 25% were arrested
before trial.17

The prevalence of arrest in America is due in part to our

legal provisions. In the first place, the American magistrate
has less discretion as to whether he will issue a summons rather
than a warrant of arrest. In the second place, the Anglo-

14 Massachusetts, Report of Commissioner of Correction for 1932, 101,
108, 126.

15 650,534 defendants were charged with indictable and non-indictable
offenses; 147,048 defendants were arrested; 503,486 were summoned.
Criminal Statistics, England and Wales (1929) 94-97.

16 See Compte General de VAdministration de la Justice Criminelle
(1929) 7, 52, 80, 105.

17 Id. at 52. In the Department de la Seine (Paris and suburbs) there
were about 24,141 arrests. Id. at 113. The population there is about
3,500,000. In Boston, for the year ending September 1932,. there were

79,464 arrests, op. cit. supra note 14, at 102. The population of Boston is
781,188.
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American Law gives the police officer and the private individual
a much more extensive right to arrest without a warrant than
does the continental law. The Model Code of Criminal Pro
cedure prepared by the American Law Institute requires the
judge to use the warrant of arrest as a method of beginning a

prosecution against a person charged with the commission of
a felony if he has reasonable ground to believe that an offense
was committed and the accused was the one who committed it.
Only in misdemeanors has the magistrate been given discretion
to use the summons rather than the warrant of arrest as a

means of compelling the accused to answer the charge.18 These
provisions of the Model Code are in advance of the law existing
in many states where the discretion of the magistrate to use

summons rather than arrest is not even prescribed for all mis
demeanors.19 The attitude of the American law is to be con

trasted with the English where it is completely within the dis
cretion of the magistrate to obtain jurisdiction over the accused
either by issuing a summons or a warrant of arrest.

In Europe only the Italian law follows the Model Code of
Criminal Procedure in making arrest, rather than summons,

obligatory in the more serious offenses.20 Even there the con

cept of "serious offenses" which makes the use of arrest obliga
tory is less extensive than the American conception of "felony."
In both France and Germany, as in England, the use of sum

mons rather than arrest is discretionary with the judge for all
offenses. A warrant of arrest is usually issued if a man is

chargedwith the) serious infractions, "crimes" and�"V/erbrechen."
But in the lesser offenses, "delits" and "Vergehen," if the ac

cused is a domiciled citizen and there is no danger of flight or
subornation of witnesses, the summons rather than the arrest

is used by the magistrate, to obtain jurisdiction over the ac

cused.21
Obviously, always to require a magistrate to make an inde

pendent examination of the facts, no matter how cursory, before

18 Code of Criminal Procedure (Am. L. Inst. 1930) � � 2, 12.
19 Commentary on Code of Criminal Procedure (Am. L. Inst. 1930)

217 et seq.
20 Cf. C. P. P., art. 253 and Code of Criminal Procedure, loc. cit.

supra note 18.
21 Le Poittevin, "Mandats de Justice" in 3 Dictionnaire-Formulaire des

Parquets (1916 ed.) 454 et seq. Compare to St. P. 0., supra note 10, art.

112, 113.
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arrest would seriously hamper an effective repression of crime.
Criminals are not always obliging enough to wait until an

officer has time to obtain a warrant. Under the common law,
the police officer may arrest without a warrant any person
whom he reasonably suspects of having committed a felony,
whether or not a felony has in fact been committed. A private
individual may arrest anybody whom he reasonably suspects
of having committed a felony, but a felony must actually have
been committed. Thus the private person may reasonably make
a mistake as to persons but he cannot make any mistake as to
the character of the act. The police officer may still legally ar

rest an individual even though he is mistaken both as to the

person and the act, provided that his mistakes are reasonable.
If the offense is a misdemeanor, neither police nor private citi
zen at common law had any right of arrest on suspicion without
a warrant. At common law, a private individual or a police
officer had no power to arrest without a warrant except for a

breach of the peace committed in their presence. But this rule
has been extended by statute and decisions of courts both in

England and America. Thirty-eight states now provide that
a police officer may arrest any person who commits a misde
meanor in his presence.22 Some states give this power to

private individuals.23
The conception of "in the officer's presence" has received an

extensive interpretation by the courts. If an officer is apprised
of a crime by any of his senses it is being committed in his pres
ence within the meaning of the law.24 Not alone offenses which
the officer actually sees committed, but those which he hears
being committed,25 or which he detects by his nose, are all com
mitted "in his presence."26

The French law does not authorize arrest without a warrant
on suspicion; the German and Italian law do, but under such
stricter limitations than are to be found in the Anglo-American

22 Commentary on Code of Criminal Procedure, supra note 19, at
232-233.

23 Id. at 239.
24 McBride v. United States, 284 Fed. 416 (C. C. A. 5th, 1922) ; Garske

v. United States, 1 F. (2d) 620 (C. C. A. 8th, 1924) ; Campbell v. Common
wealth, 203 Ky. 151, 261 S. W. 1107 (1924) .

25 State v. McAfee, 107 N. C. 812, 12 S. E. 435, 10 L. R. A. 107 (1890) ;
Hawkins v. Lutton, 95 Wis. 492, 70 N. W. 483 (1897).

26 McBride v. United States, supra note 24.
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law. Only police officers may arrest without a warrant upon
reasonable suspicion. They may so act only in the more serious
offenses, and then only if there is danger that the accused will
attempt to run away, destroy evidence, or suborn witnesses.27

In minor offenses, which correspond to the Anglo-American
misdemeanors, the continental like the Anglo-American law re

quires a greater degree of certainty of guilt of the accused
before it permits arrest without a warrant. In Germany both
police officers and private individuals may take into custody
anyone caught in the act of committing any offense or immedi
ately thereafter.28 There is a similarity here to the American
concept of "in the officer's presence." In France only in "fla
grant" offenses is there any right to arrest without a warrant
at all, but it cannot be exercised in the petty offenses (contra
ventions) even though the accused is caught in the act, if he
can identify himself and has a legal domicile.29 The Italian law,
although it permits arrests without a warrant both on suspi
cion and "in flagrants" for the more serious offenses, provides
exemptions similar to the French for the petty offender caught1
in the act.30

By permitting arrest without a warrant to both private
individuals and police officers in offenses in which the accused
is caught "in flagrants" these European rules on arrest avoid
one of the inexcusable limitations of the American law. In
many states, as we have seen, unless the misdemeanor is com

mitted in a police officer's presence the offender cannot be legally
arrested without a warrant. Thus if a man left his automobile
parked outside his house and then saw an individual trying to
steal a tire neither he nor an officer subsequently summoned
could legally arrest the offender without a warrant. The pri
vate individual would have no right to arrest and the offense
was not committed in the officers presence.

We have seen from the statistics that arrest is used much
less frequently on the continent than it is in America. The
more restrictive continental rules on arrest account only in part
for such a wide divergence in the frequency of arrest. The

explanation must be sought in the difference in police practices.

27 St. P. 0., art. 127 (2), 112; C. P. P., art. 238.
28 Id. at art. 127 (1).
29 3 Garraud, Traite d'Instruction Criminelle 239-240.
30 C. P. P., art. 236.
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In American cities the police arrest large numbers of individu
als against whom they can make no justifiable charges. Hop
kins indicates that of the 80,000 persons whose arrests are
noted in the various surveys of criminal justice 47.7% were
released by the police or by a magistrate without being charged.
Of 650,000 arrests compiled from a number of police department
reports 44% were released without being charged. St. Louis,
Chicago and New York were the worst offenders.31

Unjustifiable arrests occur in Europe also, but apparently
not to the extent that they do in America. The politically mo
tivated arrests are one of Europe's chief evils in the enforce
ment of the criminal law. But even apart from violations of
the law which have a political basis, the complication of the
legal rules in force is frequently the cause of their violation.
It is as difficult for a European as, for an American police
officer to know at the moment he is confronted with a situation
whether arrest is legally justifiable. An American commen
tator states that "one of the hardest things a policeman must
decide on the spot is whether a misdemeanor or a felony has
been committed.32 This is a task of no little difficulty in view
of the large number of acts which have been declared felonies
by statute. The European officer, likewise, must correctly
characterize the criminal act before he uses the power of ar
rest. An Italian, for example, must decide on the spot whether
the offense is punishable by more than six months' imprison
ment; a German, whether the offense is a "Vergehen" in which
case he may arrest without a warrant or an "Ubertretung," in
which case he may not.

Legal limitations on arrest without a warrant are frequently
violated because police officers feel that they hamper an effec
tive repression of crime. The history of arrest without a war
rant in France since the adoption of the present code of criminal
procedure abounds in examples. Effectively to safeguard in
dividual liberty against official aggression, the code originally
had a very restrictive provision on arrests without a warrant.
These could only be made where the accused had committed one
of the most serious offenses, "crimes" and where he was cap
tured in the act, upon fresh pursuit, or in the possession of

31 Hopkins, Our Lawless Police, at 80-84.
32 Woods, Policeman and Public, at 34. See also comments in

Report No. 8 (Criminal Procedure) National Commission on Law En
forcement 20.
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effects, instruments and papers, etc., proceeding from the crime.
But the distinction between "crimes," in which arrest could
be made without a warrant, and the "delits" in which it could
not, was never scrupulously observed by police agents. This
police practice was sanctioned by the Cour de Cassation which
decided that whenever an offense was punishable by imprison
ment the accused could be arrested without a warrant. The
court's opinion was embodied in a statute passed in 1863. In
this manner the French police obtained their present extensive
right to arrest without' a warrant in cases of "flagrance."33 But
even this limitation is not observed in practice. Although
French police officers have not the Anglo-American right to
arrest on mere suspicion, it is frequently done. Legal color
comes from calling it arrest in "flagrant delit." But the con

ception of "flagrance" is extended so widely that the notion of
justifying the arrest because of an immediate connection of the
accused with the offense ceases to have any real meaning.34

The exercise of an extensive right of arrest without a war

rant is not so serious in itself if it is limited to a mere right
of capture and is not made the basis of a prolonged detention.
The infringement of personal liberty is cut down to a minimum
if the individual, immediately after his arrest, is taken before
a magistrate whose duty it is to decide whether the arrest is

legal, and if so, what further steps should be taken. In America
the law requires that one arrested without a warrant must be

taken without unnecessary delay before a magistrate who may
either discharge the prisoner, try the case summarily if he

has jurisdiction over the offense charged, or hold the accused

33 3 Garraud, op. cit. supra note 29, at 123-125.

3*M. Cuneo, De I'arrestation et de la sanction des arrestations arbit

rages 55; Morizot-Thibault, op. cit. supra note 6, at 179 et seq.; Revue

Penitentiare (1903) 1072.

In certain classes of cases the administrative authority exercises the

right of arrest as a police measure even apart from the commission of any

offense and to the exclusion of any intervention from the judicial authori
ties. These cases are (1) Beggars, (2) Persons travelling without a pass

port, (3) Prostitutes, (4) Foreigners. Cuneo, id. at 99.

Morizot-Thibault asks "where is the law which permits the administra

tion to arrest as a police measure. I search in the whole body of our

legislation and I do not find the law which authorizes it." Id. at 188.
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for further action. This is the procedure under English law
also.35

But in America there is a widespread practice by the police
of illegally detaining prisoners for two, three, four days, and
even longer, before bringing them before a magistrate or re

leasing them. This is brought out by Beeley's comments on

Chicago: "A not uncommon practice is to detain a suspect or
an offender without booking him. Such a practice is of course
illegal. It is often done in order to ward off counsel, service
of the habeas corpus writ, newspaper reporters, etc., until
after the police and the public prosecutor have had time to
collect evidence in the case or extort a confession. Accused per
sons and suspects are sometimes thus held incommunicado for
days. In the process of losing them from, lawyers, friends,
bondsmen, etc., the police may take such persons to half a

dozen different police stations."36 This practice is not however
confined to Chicago, but exists in many other American cities.37

On the continent, the German law like the American law re

quires an arrested accused to be brought before a magistrate
without ..unnecessary delay. This provision is being violated
daily by the protective arrests of the Nazi Storm Troops and
the secret police. The French law requires the accused to be
brought before the prosecutor rather than before a judge for
questioning. The prosecutor has several courses open to him.
If he finds no case against the accused he can release him im
mediately. If he decides that the accused was taken in "flagrant
delit," he may have him brought without delay before the
Tribunal correctional for trial. The prosecutor may decide not
to use the extra-rapid procedure provided for "flagrant delits"
and put the case down for trial in the regular way. In this
event the accused has to be released from custody and sum

moned to appear as any ordinary offender. If the prosecutor
decides that the facts require further investigation, he may
turn the case immediately over to the juge d'instruction, and

35 The English law also gives a superior police officer (superintendent
of police, inspector or officer in charge of a police station) the power to
fix bail for appearance before the magistrate "unless the offense appears
to be of a serious nature." Bail must be fixed by the police officer if the
accused cannot be brought before a court of summary jurisdiction within
24 hours.

36 Beeley, op. cit. supra note 13, at 24-26.
37 Hopkins, op. cit. supra note 31, at 120 et seq.
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must do so if it is necessary to detain the accused pending trial,
since the prosecutor has no right to order detention. In the
larger urban courts,38 the prosecutor and the juge d'instruction
work together in a special service called the "petit parquet" to
dispose of cases of individuals arrested without a warrant.
Thus the accused arrested without a warrant in France usually
has some action taken in his case with a minimum of delay.
The "flagrant dklit" procedure also provides a very summary
method of finally disposing of cases in which guilt is patent
from the facts surrounding the arrest.

Under the Italian law, the accused may be brought before a

prosecutor or an inferior court judge, depending on the gravity
of the offense. The Italian prosecutor has a much wider lati
tude than the French. In the first place, he is not compelled
by law to turn any class of offenses over to the juge d 'instruction
for investigation, if he believes that the evidence against the
accused is sufficient.39 The French prosecutor on the other hand
must necessarily turn the case of an accused charged with a

"crime" over to the juge d'instruction for investigation. In ad
dition to doing all the things that a French prosecutor may do,
the Italian prosecutor also has the power to keep an individual
detained for forty days pending the results of his investigation.
Thus in the Italian law, in all except minor offenses, the ac

cused may not necessarily have a judicial inquiry into the neces

sity of his detention if he is arrested without a warrant.
When a serious offense is in question, trial cannot take place

at the first appearance of the accused before a magistrate. The

accused, having heard the charges against him, must have op

portunity to prepare his defense, and the prosecutor to make

further investigations. Time is also necessary to carry out the

procedural formalities preceding trial. Obviously, the accused

may be kept in jail to await trial. But in all countries it is

recognized that this is a hardship upon the accused as well as

a burden upon the State. Legal provisions therefore provide
for other methods for assuring the presence of the accused at

judicial proceedings.
Until February of 1933, the French law left a very large

discretion to the juge d'instruction as to cases in which pre

ventive detention should be used. When the accused was first

38 Paris, Lyon, Marseilles, Bordeaux, Toulouse, and Nantes.
39 C. P. P., art. 389.
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brought up for questioning, the juge d'instruction could consign
him to jail to await further investigations and trial. Five days
after his interrogation the accused had the right to release
without bail as a matter of course if he was a domiciled citizen,
and a first offender,40 and if the offense with which he was

charged was punishable by not more than two years' imprison
ment. In all other cases the juge d'instruction could either hold
the accused in jail or release him provisionally either with or

without bail.41 Under this arrangement, there was ordinarily
at least a five-day period of preventive detention and for other
defendants a longer detention was usually the rule. For twenty
years there was agitation on the part of those who did not con
sider individual liberty sufficiently protected by these provisions.
Under the new law, the principle is that the accused should be

immediately released to await trial, and jail should be used ex

ceptionally during this period. According to the new law no

individual may be detained at all after his first interrogation
by the juge d'instruction if he is a domiciled citizen, and a first

offender, and if the offense is not punishable by more than two

years' imprisonment. In all other correctional matters pro
visional liberty is a matter of right five days after this interro

gation. But the juge d'instruction may prolong the detention
by an express and motivated decision if any one of the following
conditions are present: (1) if the accused has no fixed domicile
in France; (2) if he has been previously sentenced to more

than three months' imprisonment; (3) if there is a possibility
that the accused will become a fugitive from justice; (4) if he
is dangerous for the public security; (5) or if on release he
will obstruct the manifestation of the truth.42

It is doubtful whether these provisions appreciably check the
discretion of the juge d'instruction except in the cases of first
offenders with an established domicile in France accused of
minor offenses. The Germans have had a considerable and
unsatisfactory experience with similar methods of limiting the
use of preventive detention. In the German law, preventive
detention may be used before trial in only two cases: (1) where
the probabilities are that the accused will become a fugitive

40 /. e., one who had not already been convicted of a "crime" or sen

tenced to imprisonment for more than one year.
41 C. I. C, art. 113, 114.
42 Law of Feb. 7, 1933, supra note 8.
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from justice (Fluchverdacht) 43 and (2) where there is a

danger that the accused will destroy the traces of his crime,
suborn witnesses or prevent their giving testimony (Kollusions-
gefahr) ,44 Still there is a long standing complaint in Germany
that preventive detention is used too extensively.45 Neither
"Fluchtverdacht" nor "Kollusionsgefahr" is capable of any
objective measurement. There is usually no careful weighing
of the facts of the particular case to determine whether either
one of these elements is really present to justify keeping an

accused in jail to await trial. Apparently German judges have
satisfied the requirements of the code by general formulae
which do not always correspond to the facts.46

The Fascist Code does not grant so wide a discretion to the
judges as the French and German law. But the limitations of
the Code are directed to the power to grant provisional release
rather than the power to use preventive detention. Preventive
detention is made obligatory in cases where the accused is
charged with the more serious crimes and when the accused
is a habitual and professional delinquent.47 In other cases jail1
or provisional freedom is within the discretion of the judge.48
Apparently the accused is entitled to freedom from preventive
detention as of right only when charged with an offense pun
ishable by less than one year imprisonment, when he has a

fixed domicile, when he is a first offender, and when there is no

danger that he will become a fugitive from justice.
It is evident from this summary discussion of the European

provisions concerning provisional release and preventive deten-

43 This may be presumed where (1) the accused is charged with the
commission of a serious offense; (2) the accused has no fixed domicile,
cannot identify himself, or is a tramp; (3) where the accused is a foreigner
and there is a substantial doubt that he will appear in court for the execu

tion of its decision.
44 St. P. 0., art. 112.
45 Heinemann, Zur Reform der Strafprozessordnung 19.
46 Bozi, Reform der Untersuchungshaft 8.
47 C. P. P., art. 253. The offenses are (1) those against the state

punishable by a penalty of more than two years; (2) homicide or attempted
homicide, aggravated assault, robbery, kidnapping, obtaining money by
threats and forced extortions; (3) offenses punishable by imprisonment
of more than five years.

48 Id. at art. 254. In reaching his decision the judge must take into
account the moral and social qualities of the individual and the circum
stances under which the crime was committed.
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tion that although one may quarrel with the details, the Euro

peans at least have understood the fundamental problems which
must be met. In the first place they have understood that there
are individuals who will not fail to appear when required.
Their occupational or home ties or the lack of seriousness of the
offense with which they are charged may be such that the at

tempt to avoid the jurisdiction of the court would bring much

greater hardships than the penalties for the offense should they
be found guilty. On the other hand there is a category of in
dividuals who should not be released at all before trial. Either
the penalties for the offense charged are so serious that they
would run away rather than face them, or they will attempt
to suppress evidence, or they will spend their time awaiting
trial in pursuing a criminal career.

The fact that such a sharp distinction is drawn between
these two different categories of accused individuals makes re

lease on bail a wholly subsidiary problem in Europe. If a man

can be depended upon to appear, then it is superfluous to de
mand bail. If a risk must be taken it is felt that it is better to
hold the man in jail.

Thus bail is seldom exacted as a condition for release from
jail in Europe. In France, in the year 1929, for example,
5,515 defendants in criminal cases who were not entitled to
their liberty as a matter of right while awaiting trial, were

provisionally released. Of this number only 468 had to furnish
bail in some form.49 As a matter of practice, bail is demanded
only from wealthy defendants. The poor defendant is usually
kept in jail if the juge d'instruction does not believe that he
may be safely released.

One of the reasons why bail cannot be demanded or ob
tained from a poor defendant is that the French bail bond does
not merely guarantee the presence of the accused at the vari
ous phases of the proceedings. A French bail bond is in two
parts: the first guarantees the presence of the accused; the
second guarantees the following expenses: (a) those of the
prosecution, (b) those of the victim ("partie civile") , (c) any
fine which may be imposed. The decision which grants liberty
on bail must fix the amount and allocate the share which will
cover each part of the bond.50 The amount of the bail bond

Supra note 6, at 105, table B.
C. I. C, art. 114. 3 Garraud, op. cit. supra note 29, at 165-169.



778 GEORGETOWN LAW JOURNAL

may be put up in the form of currency by the accused or a third
person, or it may be guaranteed by the promise of a third
person to pay.51

In Germany and Italy also bail is discretionary. It need
not be demanded as a condition of release. But in neither the
German nor the Italian law does one find that the bail bond
does any more than guarantee the presence of the accused at
the proceedings. In the Italian law, however, the judge can,
as one of the conditions of release on bail, forbid the residence
of the accused in particular places or oblige him to live in a

specified commune far away from the scene of the crime or the
residence of the victims.52 A German peculiarity is that re
lease on bail may only be granted in cases where the reason for
keeping .the accused in jail to await trial is the fear that he
will become a fugitive from justice.53 If, in the opinion of the
judge, the bail furnished will sufficiently guarantee his appear
ance the accused may be released. But if the accused has been
put in jail because of a fear that he will suborn witnesses and
destroy evidence (Kollusionsgefahr) release on bail is not per
missible. This is a perfectly logical application of the principle
underlying provisional release. A person out on bail can just
as easily suborn witnesses and impede the manifestation of the
truth as one released without bail. Bail merely conditions the
appearance of the accused at future judicial proceedings and
not at all his actions while enjoying provisional liberty.

The Italian code provides a substitute for bail for poor de
fendants. If the accused cannot put up the bail bond, the
judge may release him, at the same time obliging him to report
periodically to police authorities. The police, informed of this
measure, must bring to the attention of the judge any infrac
tion of this obligation.5* This excellent provision saves many
a poor defendant a disagreeable sojourn in jail.

In America we have not understood either fundamental as
pects of the problem. Here it is never release that is a matter
of right, but release on bail. Release on bail is guaranteed con

stitutionally to all except those accused of capital crimes. Thus
the American law fails to take into account that to a substantial
proportion of offenders bail is an unnecessary burden. At the

51 C. L C, art. 120, 121.
52 C. P. P., art. 282.
53St. P. 0., art. 117.
54 C. P. P., art. 284.
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same time it overlooks the fact that social protection requires
that the more dangerous offenders charged with non-capital
crimes should under no circumstances be released while await

ing trial. This American failure to understand the underlying
problems involved is the fundamental cause of widespread bail
bond evil, which exists in no other country in the world.

Since release on one's own recognizance is little used, large
numbers of defendants are confronted with the alternative of
bail or jail. Large numbers of bail bonds must be written and
for relatively large amounts. This has bred the professional
bondsman, since there has been profit in writing the bonds.
With the professional bondsman came the familiar evils of

large numbers of bonds backed by little or no security, bail
bonds forfeited with ease, and forfeitures set aside to an ex

cessive degree. Thus the American bail bond system fails to

accomplish either of its purposes, the assurance of the presence
of the bailed accused at the trial or the release from custody of
those whose presence could be depended upon. Signs are be

ginning to appear of a realization of the second aspect of this
problem, the necessity of refusing bail to dangerous offenders.
The Model Code of the American Law Institute provides that
where the accused is charged with murder, treason, arson, rob
bery, burglary, rape, kidnapping or offenses punishable by life
imprisonment, bail is a matter of discretion. It is also a matter
of discretion where the accused has (a) previously been con-

viVfofl of any of these offenses, and (b) when taken into custody
he was out on bail charged with any of these offenses, and (c)
if oreviously released for any of these offenses and there was

a breach of the undertaking. But these provisions still restrict
judicial discretion narrowly. A pickpocket, professional thief,
professional swindler is as bad a risk from the point of view
of continuing his criminal career while on bail as a hold-up
man or a burglar. Europe does better by giving the judge full
discretion to grant or refuse provisional release in all serious
crimes, or to prohibit it entirely for habitual and professional
criminals.

In each country there is some proceeding whereby the ac

cused can make effective his interest in obtaining provisional
release. In France an accused may demand his provisional re
lease at once from the juge d'instruction. If release is not a

matter of right, before the juge d'instruction may take action
on a demand for release he must request the opinion of the prose-
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cuting attorney, although he need not necessarily follow it. The
decision of the juge d'instruction is not final. It may be ap

pealed by either the accused or the prosecutor. The appeal is
decided by the chief judge of the court to which the juge d'in
struction is attached after an oral hearing in which the accused,
his attorney and the prosecutor have a right to be heard. In

Germany the accused has two roads open in attacking a decision
of the investigating magistrate or an inferior court judge to

keep him in preventive detention. He may make an instant ap
peal (Beschwerde) to the court which controls the actions of the

juge d'instruction. In this case the court decides on the basis of
the dossier.55 The accused may also at any time after he is
sent to jail demand an oral hearing before the same court on

the question of his release. The hearing must take place within
a week and the accused, his attorney and the prosecutor have
the right to be present and be heard.56 In Italy decisions as to

preventive detention may be made in the first instance by the
inferior court judge (pretore), the juge d'instruction and by the

prosecuting attorney. The decision of the pretore and the juge
d'instruction is subject to appeal to the courts which review the
actions of these officials ; that of the prosecutor is final.57 Again
the representatives of the executive power are given an author

ity superior to that of representatives of the judiciary who are

the guardians of individual rights in liberal countries.
In America, when an accused is first brought before a mag

istrate, and the latter decides to hold him for trial, bail is

usually immediately fixed, if the offense is bailable. If the judge
refuses to set bail, or if excessive bail is demanded, the accused

may enforce his right by a writ of habeas corpus.
Where the accused is kept in jail to await trial, both he and

the State have an interest in keeping the length of his detention
down to a minimum and bringing him to a speedy trial. In

France, the law provides that preventive detention may not
exceed fifteen days. If the investigation cannot be completed
within this period, the juge d'instruction must request his chief
for authority to prolong the detention. Before the superior of
the juge d'instruction can grant this authority, he must hear

the prosecuting attorney, the accused and his counsel. Preven-

55 St. P. 0., art. 115.
56 Id. at art. 114d, 115d.
57 C. P. P., art. 279, 280, 281.
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tive detention may be prolonged for a maximum of one month,
and if further time is necessary to complete the investigations a

new decision must be had. The accused and the prosecutor
may appeal any of these decisions to the three appellate court

judges of the Chambre de Mises en Accusation.
French practice alone will show whether these provisions

effect their object. Italian experience with similar provisions
was not satisfactory. The Italian Code of 1913 specified the

periods, varying with the gravity of the offense, in which the

preliminary procedure had to be completed or the accused auto

matically released.58 These provisions were intended to end

the scandal of prolonged detentions.59 But the Code also per
mitted the prolongation of detention by express decision of a

higher judicial authority. According to Rocco, the periods pro
vided were altogether too short to permit effective investigation.
It became almost a matter of routine for the juges d'instruction

to apply for and to get prolongations of detention. It is Rocco's

opinion that the provision for automatic release did not turn out

to be any guarantee for the accused and was merely a nuisance
for the judge.60 Apparently the same sort of thing is happening
in France. A recent example is the Switz case, in which the

young American couple, accused of espionage, were brought up
regularly on the question of detention and were as regularly re

manded to jail. In Italy, therefore, the new code sets no limits
to the length of preventive detention. The supervision of su

periors has been substituted for legal provisions fixing the term
of the detention. If an accused has been detained for four

months without definite action by the juge d'instruction, this
official must report the reasons to the chief judge of his court.
The chief judge may order the procedure speeded up and may
determine responsibility for the delay. If the prosecutor in

preparing a case has kept an accused in jail for forty days, he
must turn the case over to the juge d'instruction for further
action and make a report to his superior as to the reasons for
the delay.61 Thus the length of preventive detention in Italy
depends upon the competence and good will of those who are

preparing the case for trial. If they are guilty of delay the

58 Id. at art. 325, 327.
59 Lavori Preparatori 232-233, 125-126.
60 Id. at 113.
61 C. P. P., art. 272.
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only protection the accused now has is the energy and good will
of their superiors.

In the German law, the principle is laid down that there

must be periodic re-examinations of the necessity of keeping
the accused in jail to await trial. The first examination must

occur within two months from the beginning of the detention.
If the court does not free the accused it must set a new period
(from three weeks to three months) after which the case must
be re-examined. The proceedings may be oral if the accused
demands it. Otherwise a decision is made on the basis of the
dossier. In any event, the accused and his counsel must be heard
before any decision is taken.62 But it is doubtful whether the
Germans have had more success than the Italians in shortening
the length of preventive detention. To a questionnaire sent
out by the organization of German judges as to whether pre
ventive detention was in fact shortened, the overwhelming ma

jority of answers were in the negative. Only in Berlin did this

procedure bring about release to any appreciable degree. In
fact considerable opinion was expressed to the effect that this

procedure lengthened preventive detention because of the de

lays involved in holding the necessary hearings.63
In England, ever since the Habeas Corpus Act of 1679, it

has been possible for a defendant committed to jail to await
trial to obtain a speedy trial. If he is committed to jail for a

felony and not indicted the first term after his commitment,
he can obtain a release on bail unless the witnesses for the Crown
cannot be produced at this term. If he has not been tried by
the end of the second season of the court after his commitment,
he can insist on release without bail.64 In England, therefore,
no person committed to prison on a charge of crime can be kept
very long in confinement, for he has the legal means of insisting
upon being released from jail or being brought to trial.65

In America the right to a speedy trial is guaranteed by the

Constitution of the United States and the constitutions and
statutes of the various states to every person accused of an

offense. In the majority of states, statutory provisions exist

which require the discharge of an accused from custody if com-

62 St. P. O., art. 115a.
63 Floegel, Das Recht der Untersuchungshaft 21 et seq.
64 Supra note 3.
65 Dicey, Introduction to the Law of the Constitution (8th ed.)

214.
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mitted to jail in case he is not tried within the period of time

specified by the statute, providing that due demand for a speedy
trial is made. In some states the prosecution must be dismissed
and the accused discharged if he is not tried within a specific'
number of terms of court after the indictment has been found

or the defendant was committed to jail to await trial.66 In

other states he must be discharged if he has not been tried at

the end of a certain period of time after the finding of the in

dictment or commitment to jail.67 These statutes do not in gen
eral make the delay an absolute ground for release from jail.
If the delay is due to the action of the prisoner, or if the State
has used due diligence in preparing the case for trial, the ac

cused may not obtain his discharge. If the accused is held in

jail in violation of these statutes he may obtain his release

through a writ of habeas corpus.
The conditions regulating preventive detention in Europe

make it possible to keep an accused incommunicado to prevent
him from unduly affecting the preliminary investigation through
his friends. In France where the accused is not in cellular isola

tion, the juge d'instruction may order that he be "mis au secret,"
that is, cut off from all communication, verbal or written, with
his fellow prisoners and the outside world, with the exception
of counsel who may communicate freely with his client. The
"mis au secret" cannot be imposed for more than twenty days,08
and may only be used where strictly necessary.69 In any event,
whether the accused is so treated or not, his visitors must have
the authorization of the juge d'instruction.

The correspondence of the accused is also under supervision.
The letters written or received by the accused are read by the
warden of the house of detention. If he believes there is any
interest in doing so, he may turn these letters over to the prose
cuting attorney, the juge d'instruction or the presiding justice
of the court which is to try the prisoner.

66 Ark. Dig. Stat. (Crawford & Moses, 1921) � 3132. Fla. Comp.
Laws (1927) � 8362. Ga. Code Ann. (Michie, 1926) � 983. Ind. Ann.
Stat. (Burns, 1926) � 2251. Me. Rev. Stat. (1930) c. 146, � � 10, 11.
Mich. Comp. Laws (1929) � 17240. Ohio Gen. Code (Page, 1931) �
13685.

67 III. Ann. Stat. (Jones & Addington, 1926) c. 38, � 4137. Cal.
Pen. Code (Deering, 1923) � 1382.

68 C I. C, art. 613 ; 3 Farraud, op. cit. supra note 29, at 142-145.
69 4 Faustin-Helie, at 664.
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In Germany, too, a strict supervision may be exercised by
the judges over the conditions of the detention of the accused.
The judge may limit or deny the accused the right to receive
visitors, or to send or receive mail uncensored. The judge may
also demand that interviews of the accused with his lawyer take
place either in his presence or in that of another judge named
by him.70 Similar rules exist in the Italian law.71

In America there are no legal rules which compel the judge
to keep watch over the incidents of the accused's preventive de
tention. The American judge does not control the interviews
of the lawyer and his client. The jail where the accused is de
tained may regulate the access of visitors to the accused or the
censorship of his letters, but these matters are not covered by
the code of criminal procedure as in Europe. The European
rules, however, are not altogether without justification. Per

haps the first thought of a criminal is to destroy whatever evi
dence may exist against him. If he is in jail he cannot do it
himself. But he may do it through his friends, especially if he
is a member of a gang. Witnesses may therefore be tampered
with or even "taken for a ride" by the friends of the accused.

Moreover, cases are not altogether unknown in this country
where the friends of the accused have slipped him a gun, where

by he was able to effect an escape. Surveillance over the con

versation of the accused, censorship of his correspondence, and
control of his visits, while not making these things impossible,
certainly makes them much less probable. They are taken be
cause of the fundamental necessity of the state in clearing up
a crime and preventing any interference with its activities in

doing so, even if some hardship may be entailed to the accused
in the process.

In both the French and the German law, the time spent in
preventative detention may be deducted from the penalty. In

France, this is automatic, unless the judge expressly provides
otherwise.72 In Germany, express decision is necessary to in

clude the term of preventative detention in whole or in part in
the penalty.73 The German law also gives the accused a right

70 St. P. 0., art. 148. The latter regulation holds only where the pre
ventive detention has been imposed as a result of "Kollusionsgefahr."

71 2 Manzini, op. cit. supra note 12, at 459; 3 id. at 482-3.
72 Law of Nov. 15, 1892 ; 3 Garraud, op. cit. supra note 29, at 187.
73 Strafgesetzbuch, art. 60
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to claim damages if he has been needlessly detained. But there
are many restrictions upon its exercise. In order to recover

the accused must have been kept in jail and either acquitted or

the prosecution against him dropped. He must have positive
proof of innocence. Damages cannot be awarded if the accused
was at fault in being jailed or if the act which was the basis
of the prosecution was immoral, resulted from drunkenness, or
was in preparation of another offense. Damages may not be
awarded if the accused was under police surveillance.74

Just as arrest and detention are infringements of an indi
vidual's liberty of movement, a search and seizure of his do
micile and property are invasions of his right to privacy and
of his dominion over his possessions. But searches and seizures
are necessary measures of compulsion either to obtain evidence
of a man's participation in criminal activity or to recover stolen
property or other fruits of crime. Here again the necessities
of society and the rights of the individual must be reconciled
in the rules of law.

In the French law the right to make searches and seizures
is affected, like so much of the procedure preliminary to trial,
by the distinction between offences "flagrant" and "non-flag
rant." In the "flagrant" offences the powers of the juge d'in
struction to make searches and seizures may be exercised by
the prosecuting attorney and his police agents,75 except that
they may search only the domicile of the accused. If it is neces

sary to search the premises of a third person the juge d'instruc
tion must be brought into the case. Prosecutor and police must
observe the same formalities in making searches and seizures
as the juge d'instruction.

When he is called into a case at all, the juge d'instruction
is formally charged with the duty of making searches in every
place where objects may be found which will be useful in de
termining the truth of the fact under inquiry. In order to pro
vide judicial guarantees in this very important act of inves
tigation, the juge d'instruction must personally conduct all do
miciliary visits and searches or commission another judge to
do so.76 A police agent may only be charged with the duty of
seizing a specific object.

74 Gerland, Der Deutsche Strafprozess 268-70.
75 C I. C, art. 36.
76 /. e., either by another judge attached to his court or a juge de paixof his jurisdiction or a juge d'instruction of another jurisdiction.
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When the juge d'instruction goes to the place of search he
notifies the prosecuting attorney, who may attend if he chooses.
The faithful greffier of the juge d'instruction must be at hand
to make an immediate record of the proceedings. Whether the
accused is in detention or at liberty awaiting trial the search
must be made in his presence. If he refuses to do either, or if
the accused has not been apprehended, the search must take

place in the presence of two witnesses designated by the juge
d'instruction.77 Similar rules exist when the search is made
in the domicile of the third person. In every case, therefore,
the French law provides that the operations of the juge d'in
struction take place under the observation of either the accused,
the person thought to be in the possession of incriminating docu
ments and articles, their representatives or witnesses named

by the juge d'instruction.
All objects or documents which have bearing upon the facts

of the case and may bring out the truth whether in favor of
the defense or the prosecution may be seized.78 The juge d'in

struction, in the presence of the witnesses, dictates an inven

tory, of them to his greffier, and places them under his seal.
The documents or objects may thereafter be removed only in
the presence of the accused or his counsel. If the seizure was

made in the domicile of a third person, he, also, must be invited
to attend this proceeding. The juge d'instruction selects from

among the seized papers those which are useful as evidence
and gives back the others to the accused or to the one to whom

they belong. He must also turn over to the accused, or to the

addressee, originals or copies of seized letters and telegrams,
as soon as possible, unless such communication is injurious to
the investigation.

The Italian and the German law allow a much wider lati
tude to police and prosecuting attorneys in making searches
and seizures. In Italy the searches may, like all other infringe
ments of personal liberty, be ordered by the prosecuting attorney
as well as by a judge (either inferior court judge or juge d'in-

77 Law of Feb. 7, 1933, art. 90 (3).
78 Undistributed letters and telegrams (except those passing between

accused and counsel) addressed to the accused or emanating from him

may be demanded and obtained from the Post Office. Formerly, the juge
d'instruction could have letters turned over to him whether addressed to

the accused or to a third person and whether they emanated from him or

from a third person.
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struction) . Even when a judge orders a domiciliary search he

does not have to conduct it personally. He may have his orders
executed by the police.79 In Germany, although searches and

seizures as infringements of personal rights can in principle
only be ordered by an investigating magistrate or inferior

court judge, whenever there is danger in delaying action police
and prosecuting attorneys may act on their own motion.80 But

unless the express consent of the one in whose possession the

object was found, or that of an adult relative, is obtained, the

police officer or prosecuting attorney must obtain judicial con
firmation of the regularity of the seizure within three days. In

Germany, as in Italy, the presence of the judge is not necessary
when searches and seizures are carried out. Even where

searches are ordered by a judge, they may be carried out by po
lice officials.81 In neither the German nor the Italian law has the

accused when in detention any right to be present at searches
and seizures, even if they are made in his own household. How

ever, if he is at liberty, he may be present or may have some

one represent him. If the accused or his representative is not

present, a relative or neighbor may be invited to be present at
the search. The Germans, however, like the French, rule that

incriminating documents may only be examined by a judge,
unless the owner consents to their examination by another offi
cial.82 Incriminating documents which the judge discovers as a

result of his investigation must be turned over to the prose
cuting authorities.

The law of search and seizure in the European countries
under consideration shows, therefore, three common character
istics. Once an accused is charged with crime, a general search
may be made in any place if there is a presumption that
material evidence relating to the, crime will be found there.
Secondly, there is no limitation as to the kinds of evidence

79 The one exception is that the seizure of securities and money in
banks and similar institutions and the examination of the correspondence
of these institutions must be done personally by a judge and cannot be
performed by officials of the police. C. P. P., art. 340.

80 St. P. 0., art. 105.
81 If the search is not made by a judge the one making it should obtain

the presence of an official in the community or two citizens as witnesses.
The owner of the place to be searched has the right to be present.

82 St. P. 0., art. 110. The Italian law, C. P. P., art. 338, provides
that letters and telegrams seized by the police must be turned over to the
judge without opening them.
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which may be the object of a search; any object at all or any
document may be sought and taken which has any relation to
the crime or the fact of its commission. In the third place, the
attempt is made in greater or lesser degree to insure the authen
ticity of the operations performed, and the objects seized, by
formalities surrounding the search and the handling of the ma

terial thereafter. This last characteristic is especially strong
in France, but the regulations are of recent date and the result
of a long standing dissatisfaction with the conduct of searches
and seizures. Until the law of February, 1933, the judge could
delegate his powers of search and seizure to a police officer.
Neither the accused nor his counsel had any right to be present
at the search. A large mass of documents might be seized and
a selection made by the juge d'instruction without any witnesses
being present. Abuses occurred under this system since there
were no real guarantees of the authenticity of the operations
beyond the personal character of the officials making them. In
view of the wide powers of search and seizure which European
prosecutors and investigating magistrates have, it is especially
necessary that their exercise should be surrounded by adequate
guarantees of their authenticity. These the French rules now

provide. The Italian and German rules, however, still leave

something to be desired. They permit the accused to be present
at a search and seizure only if he is at liberty. But in the cases in
which so serious a measure is used, the accused is usually in

jail. The neighbors or the concierge who may be asked to
witness the proceedings cannot be depended upon for the type
of supervision these operations should have.

The American law as to searches and seizures is much more

restrictive than the continental law. Most of the states have
constitutional provisions similar to Article 4 of the first ten

amendments to the Federal Constitution: "The right of the

people to be secure in their persons, houses, papers and effects

against unreasonable searches and seizures shall not be vio
lated and no warrants shall issue but upon probable cause sup

ported by oath or affirmation and particularly describing the

place to be searched and the person or thing to be seized."
This provision arose out of conflicts between the executive

authority and the individual in England and America im

mediately preceding the American Revolution. In England it

was the practice of the Secretary of State to issue general war
rants, under the authority of which a man's house could be
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ransacked and all his papers and effects seized. Such warrants

were declared illegal in England in two cases decided in 176383
and 1765.84 In the first, the case of John Wilkes, the Lord

Chief Justice stated to the jury: "The defendant (Wood, one

of the Undersecretaries of State) claimed a right under pre
cedents to force persons' houses, break open escritoires and seize
their papers upon a general warrant where no inventory is
made of the things thus taken away and where no offenders'
names are specified in the warrant and therefore a discre

tionary power given to messengers to search wherever their

suspicions may chance to fall. If such a power is truly invested
in a Secretary of State and he can delegate his power, it cer

tainly may affect the person and property of every man in this

kingdom and is totally subversive of the liberty of the subject."85
In America general warrants in the form of writs of assis

tance were issued by the courts to revenue officers empowering
them in their discretion to search suspected places for smuggled
goods. James Otis, in one of his inspired speeches, called these
writs of assistance "the worst instrument of arbitrary power"
and "destructive of liberty" since they placed "the liberty of
every man in the hands of every petty officer."86

At the present time under the provisions of the State and
Federal Constitutions, a search warrant may only be issued in
connection with a specific charge of crime. It may not be used
merely to authorize agents to explore particular premises in the
hope that they will find something relating to a crime. In this
respect European and American rules agree. But they differ in
almost every other. In the first place, the American provisions
presuppose an independent examination of the facts by the
magistrate to whom the application for the warrant of search
and seizure is made. The magistrate must find "probable cause"
in the testimony presented to him to justify the issuance of the
warrant. On the continent, this indpendent examination is not
had because it is the juge d'instruction charged with the investi
gation who himself issues the warrant. Only in Germany when
the police or the prosecuting attorney desire a search warrant

83 Wilkes v. Wood, 19 State Tr. 1153 (1763).
84 Entinck v. Carrington, id. at 1029 (1765) ; see 2 May, Constitu

tional History of England, at 128-129.
85 Wilkes v. Wood, supra note 83, at 1167.
86Cooley, Constitutional Limitations (8th ed. 1927) 427-428.
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is there an independent examination of the justification for this
measure by the inferior court judge. Even in Germany the
police and the prosecutor may act without a prior warrant if
there is danger in delaying action.
The requisites for the issuance of a warrant are much stricter

in America. "Probable cause" 87 must be present before the war
rant can issue. The facts which indicate "probable cause"
must be sworn to or affirmed and put into writing. The de
position must show from an inspection that "probable cause"
was present, otherwise the search warrant is invalid. "Probable
cause" has frequently received a very narrow, one might even

say, a carping, construction on the part of the courts who have
not been very sympathetic toward the purpose of] the search
and seizure.88 This has been especially true of prohibition
cases to which a good part of the development of the law of
search and seizure is due. In France it is enough that a man

is accused of an offense and the juge d'instruction believes that
objects relating to an offense may be found there to justify the
search and seizure. If the search is to be made in the domicile
of a third person a presumption that this person has such

objects is sufficient to justify the search. Only the German
law has anything like the strictness of the American in re

quiring that where a search is to be made in the house of one
not accused of crime, facts must be present which indicate that
the person, the traces of the crime, or the specified object
sought, will be found in the premises.89

The American law also requires a definiteness in the descrip
tion of objects sought which is unknown in Europe. Here the

goods to be searched for must be described with such certainty
in the warrant as to identify them.90 In Europe it is enough

87 Probable cause has been denned as "such an apparent state of facts

that a discreet and prudent man would be led to the belief that the accused
was ... in possession of the property, or that the premises or place sought
to be searched contained property of the character for which a search

under a warrant could be lawfully made. Cornelius, The Law of Search
and Seizure (2nd ed. 1930) 373.

88 See cases cited in id. at 375, note 41, for examples where the affidavits
were held insufficient. Compare with cases in id. at 375, note 42, where
affidavits were held sufficient.

89 St. P. 0., art. 103.
90 Cornelius, op. cit. supra note 87, at 489 et seq. Mr. Justice Butler,

in Marron v. United States, 275 U. S. 192, 196 (1927) said: "The require-
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that some objects which have a connection with the crime are

sought. What the objects are need not necessarily be indicated
in the warrant.

Another very important difference between the Continental
and American law is the kind of objects which may be seized
and for which a search may be made. The French law provides
that a search may be made generally "of all effects judged use

ful to a manifestation of the truth." The Italian law is that
effects may be seized "which are pertinent to the offense." The
German law is not very different at least as regards those ac

cused of crime.91
In America the statutes of the various states differ slightly

in indicating the kinds of property which may be searched for
and seized. The Federal Statutes, for example, provide that
a search warrant may issue: (1) for stolen and embezzled prop
erty; (2) for property used as a means of committing a felony;
and (3) for property used in violation of a penal statute, in
cluding intoxicating liquor and instruments in its manufacture
and sale.92

A search warrant may not therefore be used in America as

in Europe to facilitate the seizure of any documents or effects
which may have some connection with the crime or which may

help a court in getting at the truth concerning the offense. As
one Federal circuit court puts it : "It is not every kind of prop
erty that may be seized under a search warrant. It is intended
that the warrant be issued with the privilege to seize such prop

erty as was used as a means of committing a felony. All

papers and documents which afford evidence that a felony has

ment that warrants shall particularly describe the things to be seized makes

general searches under them impossible and prevents the seizure of one

thing under a warrant describing another. As to what is to be taken,
nothing is left to the discretion of the officer executing the warrant."

91 A search may be had of the premises of one accused of crime when
it is expected that the search will reveal evidence of the offense (St. P. O.,
art. 102, Beweismitteln) . A search may be had of the domicile of a third
person only when the accused is sought for or traces of the crime are fol
lowed or specific objects are sought.

92 40 Stat. 228 (1917), 18 U. S. C. A. � 612 (1926); 41 Stat. 315

(1919), 27 U. S. C. A. � 39 (1926). See also III. Ann. Stat. c. 38 � � 4068,
4069; N. Y. Code Crim. Proc � 792.
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been committed but which are not the means for committing
it, are immune from seizure."93

Finally the American rules are much more restrictive than
the European for searches and seizures without a warrant. In
general there may not be a search without a warrant in a dwel
ling house except as an incident to a lawful arrest. Although
the cases do not clearly define how far an officer may go in
searching the room, premises or effects of the person arrested,
the following principles are well settled :

(1) If the arrest is made outside the home or rooming place
of the arrested party, the officer has no right to go to the place
where he resides and make a search for incriminating evi
dence.94

(2) The officers may seize any articles of an incriminating
nature visible to them in the rooms where the arrest is made.95

(3) The officers have no right to search any part of the
residence of the person except the room where the arrest is
made.96

To what extent the officers may go in searching dressers

and other receptacles in the room where the party is arrested

93/w re No. 191 Front St., 5 F. (2d) 282, 285 (C. C. A. 2d, 1924).
Compare Gouled v. United States, 255 U. S. 298, 309-311 (1921) . Mr. Justice

Clarke in delivering the opinion of the court in this case stated (id. at
309) that search warrants "may not be used as a means of gaining access

to a man's house or office and papers solely for the purpose of making a

search to secure evidence against him to be used in a criminal or penal
proceeding. . . ." United States v. Lefkowitz, 285 U. S. 452, 464-465

(1932).
9*Agnello v. United States, 269 U. S. 20 (1925).
95 People v. Woodward, 220 Mich. 511, 190 N. W. 721 (1922) ; People v.

Conway, 225 Mich. 152, 195 N. W. 679 (1923). In this case liquor was

concealed under the floor at the top of a stairway. The defendant had

been arrested on a warrant, but no search warrant had been issued and

after the defendant was escorted to jail, the house was searched and the

liquor found. The search was declared illegal, the court stating: "The

sheriff had no search warrant, the warrant which he had was for the

arrest of the defendant. It gave him lawful access only to that part of
the house which it was necessary for him to enter in order to serve his

warrant. Here where he was lawfully present he could search for evi

dence of the crime for which the arrest was made but further he could

not go without invading the constitutional rights of the defendant."
96 Cornelius, op cit. supra note 87, at 177.
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is not yet entirely clear. Some of the cases uphold the right
of the officer to make such search.97

In France in cases of "flagrant delit" where the accused may

be arrested without a warrant the prosecuting attorney may

search the domicile of the accused for objects useful to the mani

festation of the truth, and he is not limited to the particular
room in which the accused is arrested, nor the things in the
room which may be searched.98

In America in the Federal courts and in a considerable num

ber of states, evidence which is illegally obtained cannot be

used against a defendant.99 This rule of law places a premium
upon defense counsel having searches and seizures declared

illegal by the courts. If they are successful, whatever evidence
has been obtained by this means must be returned to the de
fendant and cannot be used against him. In view of the fact
that the American rules are so restrictive to begin with, it
is not difficult to find some illegality present in a particular
search or seizure. The American rules on search and seizure
and the doctrine of excluding evidence which is illegally ob

tained, assures the impunity of a considerable number of crimes.
The Anglo-American law on search and seizure flows from

the strong belief in the inviolability of the domicile, the ten
acious insistence upon every man's house being his castle. This
is one instance in which the Anglo-American rules unmistake-
ably show greater concern for the rights of the individual than
do the Continental. The situation has been complicated, espe
cially in America, by the fact that warrants of search and seiz
ure have been used most extensively in the enforcement of
laws which met with a widespread public disapproval�the
Revenue Acts of colonial days and the Prohibition and Gamb
ling legislation of the present. Unquestionably if the same

points of law had first come before the courts in connection with
robberies and murders, the development of the law of search
and seizure might have been different. But the public distaste
for the laws themselves was translated into a disapproval of

97 In United States v. Lefkowitz, supra note 93, the right to make a

general exploratory search of the room where the defendant was arrested
was denied. However, in People v. Cona, 180 Mich. 641, 147 N. W. 525
(1914) two revolvers were found in the house, where the accused was

arrested, in a sewing machine drawer. They were admitted in evidence.
98 C. I. C, art. 36.
99 4 Wigmore, Evidence (2d ed. 1923) 632 et seq.
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the methods by which enforcement was attempted and found
expression in a still greater judicial restriction of an already
restricted law of search and seizure. Having developed as it
did, search and seizure cannot play as prominent a role in
obtaining evidence in England and America as it does on the
Continent. The Continental rules certainly make for a more

effective enforcement of the criminal law, such as is the radical
need of America today especially in the crimes of violence and
the more serious crimes against property. The whole Ameri
can law of search and seizure needs to be re-examined. It
should be realized at the outset that it is wiser not to pass laws
which we do not want enforced. Granting that a sincere en

forcement is required, the question of the extent to which the

power of search and seizure may be used should be reconsidered.
To what exent can or should we go in invading the indi

vidual's claim to privacy in the interest of social security ? What

powers to search and seize can be given to public officials with
out inviting abuses more intolerable than the evils which were to
be corrected? Anglo-American procedure cannot go so far
as the European because it lacks an official such as the juge
d'instruction whose duty it is to conduct a search and seizure,
not for the defense or for the prosecution, but solely to get at
the truth. The impartiality of the juge d'instruction is cer

tainly the main justification for the extensiveness of the conti
nental rules of search and seizure. If he always conducted the
search himself, as the law originally intended, acting with the

impartiality expected of him, there would probably be little

complaint of abuses in Europe, especially if he acted under the

present French regulations. The troubles arise in Europe where

police and prosecutors exercise the wide powers of search or

iginally intended for an impartial official.
Legal restrictions remain mere academic indications unless

some means are provided to make them effective. Excluding
illegally obtained evidence is one way of making officials respect
the rules regarding searches and seizures. But a much more

effective check lies in making officials personally responsible
both civilly and criminally for any damages and injuries re

sulting from their illegal actions. This the Anglo-American
law does.

The activities of Anglo-American officialdom are governed
by the "rule of law." A public official who oversteps the bounds
of the legally permissible in the performance of his duties is
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subject to the ordinary laws and may be prosecuted criminally
or be required to answer in a civil suit brought by the injured
party. A public official is therefore in the same position as any

private individual when he violates the law. As Dicey says:
"In England, the idea of legal equality or of the universal sub
jection of all classes to one law administered by the ordinary
courts has been pushed to its utmost limits. With us every offi
cial from the Prime Minister down to a constable or collector
of taxes is under the same responsibility for every act done with
out legal justification as any other citizen. The Reports abound
with cases in which officials have been brought before the courts
and made in their personal capacity liable to punishment or to
the payment of damages, for acts done in their official character
but in excess of their lawful authority."100

On the continent, however, governmental authority rejects
the notion of judicial control of administrative acts inherent in
the "rule of law," on the ground that administration would be
disorganized if the officials were continually called to account
in civil suits and criminal prosecutions. The Government has
therefore demanded and obtained in each country a greater or
lesser right to determine for itself whether or not an accused
official is at fault, and, if so, what action should be taken against
him. This privileged position of the public official is most clearly
evident in that provision of the Italian Code of Criminal Pro
cedure which reads : "There can be no prosecution against offi
cers and agents of the police (pubblica sicurezza) detective force,
or military doing police duty, for acts done in the course of their
duty, relative to the use of arms or other means of physical
coercion without the authorization of the Minister of Justice."101

The justification for this article is that police officers and
agents "will not do their duty with the necessary promptness
and energy if the law does not take away from them the pre
occupation of being subject to a criminal prosecution every time
they do an act which the law abstractly designates as an of
fense." 102 This is not an unreasonable preoccupation. One
American commentator on police states: ". . . The policeman
learns by experience and the wise advice of his elders that his
best course is to play safe, to keep out of trouble, to think be-

109 Dicey, op. cit. supra note 65, at 189.
101 C. P. P., art. 16.
102 8 Lavori Preparatori, op. cit. supra note 59, at 10.
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fore he acts, and think especially how any action might affect
him personally. He can never afford to lose sight of either
penalty, the chance of being taken to court on a civil or criminal
charge and the danger of being put on charges before the trial
deputy commissioner of the Department. . . The mistakes that
usually get a policeman into trouble are usually those of action.
The temptation is therefore to do nothing, to see nothing, not
to be there, and, if there, by some unhappy chance, to look the
other way, to step around the corner." 103

But Article 16 delivers the Italian citizen to the tender
mercies of the executive authority of which the Minister of
Justice is a member. Of this Rocco, ex-Minister of Justice, who
strongly advocated the adoption of this article, was perfectly
well aware when he stated that the necessity of using arms

"often involves political evaluations which are not within the
competence of the judicial authorities. It is therefore neces

sary to request the authorization of the Minister of Justice who
if he has an interest to protect actions which conform to the
necessity of the state, has no reason for leaving unpunished
arbitrary acts which are against the interests of the State."104
Behind the vague phrases of "the necessity of the State," lurks
the fact of the Italian dictatorship and the complete subjection
of the individual to the will of the governmental authority.
Article 16 is one of the legal pillars on which this despotism
rests, since the government can authorize its agents to do any
acts of violence, without fear that they will be held to account.105

The Fascists followed a good precedent. Article 16 is very
similar to Article 75 of the French Constitution of the Year

VIII, the work of the Napoleonic dictatorship, which was law
in France up to the year 1870. It provided that the agents of
the government other than Ministers can not be prosecuted for

acts arising out of their functions unless a prior decision of the
Council of State was had. At the time of Napoleon the Council
of State was the collective body of his councillors who, subject
to his will, carried on the government. Thus, under Napoleon
and under the succeeding governments of France, just as in

the Italy of Mussolini, criminal prosecutions and also civil dam-

103 Woods, op. cit. supra note 32, at 35.
104 12 Lavori Preparatori, op. cit. supra note 59, at 14.
ios For criticism of Article 16 see 9 id. at 202, 203, 208, 212-214; 11

id. at 30 et seq.
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age suits against public agents could only be had if the executive

authority permitted them.
In France scandalous abuse was made of this article 106 and

one of the first acts of the Revolutionary Government of 1870
was to abolish it. The same decree "also abrogated all other
dispositions of general or special laws whose object is to limit
prosecutions against functionaries of every category." 107 One
would now expect no difficulty in holding French officials either
civilly or criminally liable for their wrongful acts. But judicial
interpretation has had its innings. The courts have divined a

difference between an act which is a "faute de service" and one

which is a "fait personel." Text writers and courts have not
found it easy to draw the distinction and it need not detain us.

In general there is a "faute de service" when the illegal act
arises out of the public function entrusted to the agent and
there was no gross fault on the part of the agent. If, on the
other hand, the act had no connection with the functions of the
agent or if he displayed gross negligence, maliciousness or reck
lessness in the performance of his duties the act is a "fait per
sonel." 108

If an act is construed to be a "faute de service" only the
special administrative courts have jurisdiction to hear claims
for damages therefrom. Should the claim be upheld, the State
and not the official will be called upon to pay the loss. But if
the act is a "fait personel" the agent may be compelled to answer
before the ordinary civil courts. If such an action is started the
governmental department to which the official belongs may ob
ject that the act in question was a governmental act in which
the ordinary court has no jurisdiction. A special court, the
"Tribunal des Conflits," then decides where the case shall be
tried. For civil cases, therefore, there is little differences be
tween the actual system and that under Article 75. The prose
cution was formerly subject to the prior authorization of the
Council of State; today it is subject to the authorization of the
"Tribunal des Conflits." However, it must be pointed out that

we According to Dicey, op. cit. supra note 65 at 355, between 1852 and
1864 there were 264 applications for authorizations under Article 75 to
take proceedings against officials. Only 34 were granted and 230 were
refused.

107 Decret loi, Sept. 19, 1870, art. 1.
108 See criticism of this distinction in Walton, The French Administra

tive Courts, etc. (1918-19) 13 III. L. Rev. 204, 214 et seq.
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the Conflicts Court and the highest administrative Court, the
Council of State, are now real judicial tribunals and not merely
organs of the executive authority as the Council of State was

in the Napoleonic period. The Conflicts Court consists of three
judges of the Council of State, three judges of the Cour de Cas
sation and is presided over by the Minister of Justice. The
Council of State has been transformed from an administrative
organization to a court which, according to the most severe

critic of "droit administratif" "commands as profound respect
as any court in France and stands in popular estimation ori a

level with the Court of Cassation, the highest of judicial tri
bunals, and further that the repute of the Council has risen dur

ing every year since 1830."109 Although its judges are still

legally dependent for their posts upon the will of the govern

ment, their personal repute is so high and the right of dismissal
is so rarely exercised that they may be considered even more

independent of the government than the ordinary judges.
If the illegal act in question is a crime, prosecution may be

had in the ordinary courts. Nevertheless, the agent himself
is immune from punishment if he acted in accordance with
the order of a superior; the later must be held responsible.110
But a criminal prosecution may only be begun by the Procureur
de la Republique, the agent of the executive authority. A com

plainant can not start a prosecution against a public official by
becoming "partie civile" before the juge d'instruction or the
tribunal correctionnel. The Conflicts Court may decide that the

question of damages is one for the administrative court. Since
the criminal prosecution is inseparable from the question of

damages, the criminal prosecution is not begun if the civil side
of the case is turned over to the administrative court.111 This
is exactly the reverse of the reasoning which is used to justify
the beginning of a prosecution by the "partie civile" in ordinary
cases. In the latter it is argued that the question of damages
and the fact of the commission of the criminal act are insep
arably connected. The presentation of the claim to the court

necessarily therefore raises the question as to whether the crime
was committed and begins a prosecution.

In Germany although a system of administrative courts

199 Dicey, op. cit. supra note 65, at 348.
110 Code Penal, art. 114.
111 Garcon, (commentary to Code Penal, art. 117) 258 et seq.
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exists, a public official can be cited in a civil or criminal pro

ceeding before the ordinary courts for an abuse of authority.
But the criminal or civil court may in its discretion refuse to

decide the dispute until the administrative courts have passed
upon the legality of the act.112 However the present regime in

Germany has the power to place its officialdom above the law.

The Nazi governors in the various German provinces have the

right to suspend criminal prosecutions once they are insti

tuted.113 This can be used at the discretion of the governor to

protect any official who has committed a criminal act.

In Italy if reparation is sought in civil cases against an offi

cial the ordinary courts are competent.114 But certain superior
governmental officials,�prefects, subprefects, mayors, etc. are

immune from civil suit unless the citizen first obtains the right
to begin an action. This may only be had by royal decree issued

after consultation with the cabinet.115 Thus in Italy not alone

may subordinate officials be made immune from criminal prose
cution at the will of the Minister of Justice through Article 16,
but the government may also make certain high officials im

mune from civil damage suits.
It has been customary for critics of the Continental "droit

adwinistratif" to state that it offers the citizen less security
against official misconduct than does the Anglo-American "rule
of law." Laski, who is a severe critic of the implications of the
"rule of law" for the responsibility of the State for tortious acts,
nevertheless has this to say of its effect in preventing official
lawlessness: "No one can doubt the value of this rule for it
constitutes the fundamental safeguard against the evils of bu

reaucracy. Nor have its results been of little value. A colonial

governor 116 and a Secretary of State 117 have been taught its
salutary lesson and it is that . . . which makes for a distinction
between the policemen of London and the policemen of Berlin.

112 Jellinek, Verwaltungsrecht (1928) 320-321; Zivilprozessordnung ,

art. 148; St. P. 0., art. 262.
113 See Reichsgesetzblatt (1934) 91, 211, 338.
114 Borsi, La Giustizia Amministrativa 103 et seq.
115 2 Presutti, Istituti di Diritto Aministrativo Italiano 332-333.

116Mostyn v. Fabrigas, Cowp. 161 (1774); Musgrave v. Pulido, 5
A. C. 102. (1879).

117Entinck v. Carrington, 19 State Tr. 1030 (1765).
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It has the merit of enforcing a far more strict adherence to law
than is possible under the limits of any other system."118

Whatever may be the situation in England where officials
are traditionally law abiding, it is quite evident that in America
legal provisions in and of themselves do little to curb official law
lessness. The report of the National Commission on Law En
forcement on "Lawless Enforcement of the Law," and Ernest

Hopkin's book "Our Lawless Police" have thoroughly docu
mented a widespread lawlessness among officials charged with
the enforcement of the criminal law. The general picture as

the Commission sees it, is this: "After reviewing the evidence
obtainable the authors of the report reach the conclusion that
the third degree, that is the use of physical brutality or other
forms of cruelty to obtain involuntary confessions or admis

sions, is widespread. Protracted questioning of prisoners is

commonly employed . . . Physical brutality, illegal detention
and refusal to allow access of counsel to the prisoner is common.

Even where the law requires prompt production of a prisoner
before a magistrate the police not infrequently delay doing so

and employ the time in efforts to compel confession. The prac
tice of holding the accused incommunicado unable to get in

touch with their family or friends or counsel is so frequent that
in places there are cells called 'incommunicado cells.' Brutality
and violence in making an arrest also are employed at times
before the prisoner reaches the jail in order to put him into a

frame of mind which makes him more amenable to questioning
afterwards."119

Policemen have apparently little to fear from being called
to account for any of these acts. In one hundred or more in

stances of police brutality Hopkins notes "that police boards
inflicted no legal penalties upon the policemen at all commen
surate with the acts committed, and that in few cases did the

legal authorities feel impelled to act. There were ten-day sus

pensions, reprimands or exonerations for unlawful acts which,
had they been committed by ordinary citizens, would have placed
them behind the bars." 120 Nor has the lawless official much to

118 Laski, Responsibility of the State in England (1919) 32 Habv. L.

Rev. 447, 458.
119 Report No. 11, National Commission on Law Observance and En

forcement 4.
129 Hopkins, op. cit. supra note 31, at 48.
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fear from a civil damage suit. The victims of lawless acts are

usually too poor to bring an action. Even if they could sue, the
risks of incurring the wrath of the police are much too great,
for the police have ways and means of harrassing an individual
who has incurred their displeasure so as to make life exceed

ingly unpleasant for him.
The problem of the prevention of official lawlessness in

America goes much deeper than the enforcement or non-

enforcement of a legal provision. It raises fundamental ques
tions of police organization and discipline, recruiting, training
and leadership in police forces, methods of selection and training
of prosecutors, etc. But while waiting for the day when Ameri
can law enforcement machinery will be thoroughly overhauled,
a step in the direction of repressing official lawlessness could be
taken if the "rule of law" could be enforced. In this field, Euro
pean legal provisions and European methods do not help us.

The subjection of all officials to the ordinary laws and the ordi
nary courts is much more in accord with Anglo-America gov
ernmental ideas than the creation of a privileged class of public
servants. But the difficulty is that rules of law are not self-
enforcing. Means must somehow be provided to make legal
sanctions effective. Public defender systems and legal aid so

cieties would help meet the problem of how to obtain reparation
for the indigent victim of an unlawful act. An informed and
energetic public opinion should be built up in every community
which would compel the prosecutor to act in the more flagrant
cases of police brutality and oppression. There is here an im
portant social problem which every community must face.
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THE SUPREME COURT OF THE UNITED STATES 1

Constitutional Law�Equal Protection�Negroes

'TpWO of the famous Scottsboro cases came before the Su-
preme Court once again and were reversed and remanded.

In the first 2 it was held that, even though the statute made
no discriminations against Negroes in regard to jury service,
yet the evidence made out a prima facie case that the admin
istration thereof was carried out in a discriminatory manner.

The officials, in selecting names for the jury roll, had for years
excluded the names of Negroes, and it was established that
none were excluded for the reasons prescribed by the statute,
although there were Negroes in the county who were, qualified
for jury service. This evidence was not sufficiently met by

1 Written April 30, 1935.
2 Norris v. Alabama, No. 534, Oct. Term, 1934, decided April 1, 1935.
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the state. Consequently there was a denial of the equal protec
tion of the laws to the defendant.

The other case 3 was purely a question of state procedure
in the denial of a motion for a new trial. The state court had
not considered the constitutional question of a denial of the
equal protection of the laws. However, the case being under
the same indictment as the Norris case, and the important
constitutional question of that case being involved, the Su
preme Court remanded the proceedings on the theory that it
was not without jurisdiction in that it did not review a non

federal question. The state court should be given an oppor
tunity to examine the case in the light of a situation which has
now developed, but which was not in contemplation when its
ruling was made.

Constitutional Law�Elections�Fourteenth and Fifteenth
Amendments

In Grovey v. Townsend 4 the Court held constitutional a reso

lution of the State Democratic Convention of Texas which re

stricted membership in the Democratic party to white citizens.
This qualification, which excluded Negroes from voting at pri
mary elections, was not on its face state action, and hence did
not violate either the Fourteenth or Fifteenth Amendments. A
primary election is a party election, even though regulated by
the state as fully as general elections are regulated. The state
cannot regulate membership in voluntary associations nor the
policies thereof, although it may regulate them in other respects
after they have been formed. This holds true in the case de
spite the fact that nominations at the Democratic primaries
virtually amounts to election, because the right to vote must
not be confused with the privilege of membership in a political
party. Nixon v. Condon 5 and Nixon v. Herndon 6 were dis
tinguished, both of those cases involving a state statute. In
the former the State itself excluded Negroes from Democratic
primary elections, and in the latter by statute it permitted po
litical parties to prescribe the qualifications of members and
voters.

3 Patterson v. Alabama, No. 554, Oct. Term, 1934, decided April 1, 1935.
4 No. 563, Oct. Term, 1934, decided April 1, 1935.
5 273 U. S. 536 (1927).
6 286 U. S. 73 (1932).
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Constitutional Law�Due Process�Eminent Domain

A spur track of a New York elevated railway had fallen into
disuse so that it could no longer be operated at a profit. The
Legislature of the State, by statute, authorized the Public Ser
vice Commission to investigate the necessity and convenience
of the tracks in question, and to authorize condemnation thereof
if certain conditions should be found. This was done, and an

award was made which was claimed to be inadequate. In
Roberts v. City of New York,7 it was held that not every mis
take in the amount of the compensation to be awarded for con

demnation amounts to a denial of constitutional rights. The
error must be gross and obvious, bordering on arbitrary action
in order that such taking by reason of such a judgment be a

denial of due process of law. The mere fact that the award
was insufficient did not constitute a violation of the due process
clause.

In Georgia Railway and Electric Company v. Decatur,8 the
city of Decatur had assessed the appellant in full for the cost of

paving a street between the railway tracks and for two feet on
either side thereof. It was contended that there was no benefit
to the railway company thereby, but the trial court excluded
evidence to this effect. The Georgia Courts had construed the
statute under which the assessment was made as contemplating
the existence of benefits to the railway as a basis for the assess

ment, and as creating a presumption of such benefits, requiring
the company to overcome this presumption by proof of an arbi
trary abuse of the legislative authority. It was held that the
refusal of the court amounted to a denial of due process of law,
because, under the statute, if the burden of the assessment is
without any compensating advantage, the abuse of the power
exercised is plain, and proof tending to overcome a presumption
of a material fact is not immaterial.

Constitutional Law�Impairment of Contract�Municipal
Corporations

Municipal Improvement Districts in Arkansas were autho
rized to issue bonds and to mortgage benefit assessments as

security therefor, the property owners having thirty days from

7 No. 546, Oct. Term, 1934, decided April 29, 1935.
8 No. 570, Oct. Term, 1934, decided April 29, 1935.
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the date of notice in which to make payment. A statute of

1933 enlarged this time, reduced the penalty, extended the re

demption period, and repealed a provision allowing the pur

chaser to go into possession at once. In Worthen Co. v. Kava-

wmgh* bondholders and mortgagees contested the new statute

as unconstitutional under Article I, Section 10 of the Federal

Constitution. The Court decided that the Act could not be up

held, citing Worthen v. Thomas 10 and again distinguishing the
Blaisdell case.11 The Act reduced the security of the mortgagee
with complete indifference to his rights. This was a substantial

change which impaired the remedy. There was no attempt to
make the decree subject to the discretion of the chancellor, and
the mortgagee was, almost of necessity, made the purchaser at
the foreclosure sale, since a stranger could not be expected to
bid when they could have no possession for a period of four

years.

Constitutional Law�Dentists�Advertising�Impairment of
Contracts

The Court held constitutional an Oregon statute which pro
vided for the revocation of licenses of dentists guilty of unpro
fessional conduct, including in the definition thereof certain
forms of advertising. It was decided in the case12 that such
a restriction was not a violation of the due process clause of the
Fourteenth Amendment. The legislative purpose was to stop
the use of alluring advertising by incompetent practitioners. It
was dealing with a matter of public health, and even though
it affected those who practiced no deception and made no mis
statements it was still within the police powers of the State.
It was not an interference with any advertising contracts pre
viously made, because such contracts were necessarily subject to
a reasonable exercise of the protective power of the State. Nor
was there an unconstitutional discrimination in the regulation
of dentists alone. The State was not bound to deal alike with
all professional classes, nor, to strike at all evils at the same

9 No. 556, Oct. Term, 1934, decided April 1, 1935.
"292 U. S. 426 (1934).
11 Home Building and Loan Association v. Blaisdell, 290 U. S. 398

(1934).
12Semler v. State Board of Dental Examiners, No. 538, Oct. Term,

1934, decided April 1, 1935.
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time and in the same manner. It could deal with each pro
fession according to the needs of the public.

Constitutional Laiv�Insurance�Equal Protection

A statute of Indiana 13 forbids foreign insurance companies
from incorporating into a policy a condition or agreement not
to sue for a period of less than three years. Domestic insurance

companies are not so restricted. In Metropolitan Casualty In
surance Co. v. Brownell,1* the petitioner had inserted a clause
in an insurance policy to the effect that no proceedings should
be brought more than fifteen months after presentation of the
claim. It was held that the above statute did not deny to the

petitioner the equal protection of the laws. The discrimination
between domestic and foreign corporations is not forbidden if
it has any rational relation to the subject with respect to which
the classification is made. Where the record is silent the Court
cannot say that there is such similarity as to preclude a

distinction by the legislature, it being competent for the leg
islature to determine if such differences exist.

Constitutional Law�Interstate Commerce�Equal Protection

The state of Georgia provided for the regulation of private
contract carriers for hire, making exceptions in cases of car
riers operating between points not having railroad facilities,
and which did not pass through points having such service,
and also in cases of carriers of farm and dairy products. It
was held 15 that this did not violate the Commerce Clause of
the Constitution. The license fee required by the statute was

exacted from domestic vehicles as well as from foreign car

riers and was to be used for the improvement and upkeep of
highways within the State. It is a fee for the privilege of
using the roads in a manner as extensive as the carrier may
wish. If he does not use this privilege as frequently as a

domestic carrier, he cannot complain, for he is at liberty to
use it so often as he may desire. Nor were the permitted

13 Ind. Ann. Stat. (Bums, Supp. 1933) � � 39-1713.
No. 20, Oct. Term, 1934, decided March 18, 1935.

15 Aero Mayflower Transit Co. v. Georgia Public Service Commission,
No. 586, Oct. Term, 1934, decided April 29, 1935.
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exceptions a denial of the equal protection of the laws, for
persons without convenient access to railroads need motor

transportation, and there must be added inducement for such
carriers to carry on business in neighborhoods which are so

sparsely populated as not to attract rail transportation. The
remote farming sections must also be assured of adequate
service in transporting their products, and this exemption is
an inducement to motor carriers to enter these territories, and
it will aid in keeping down the ultimate price which the con

sumer must pay for these necessities of life.

Conflict of Laws�Workmen's Compensation�Full Faith

and Credit

The Workmen's Compensation Act of California gives to
the Accident Commission of that State jurisdiction in cases

of injuries suffered by residents of the State when engaged
in employment outside the State at the time of the injury,
if the contract has been made within the State. It also provides
that no contract shall be made exempting the employer from
liability under the Act. In the case of Alaska Packers Asso
ciation v. Industrial Accident Commission,16 a Mexican had
contracted in California to work in Alaska during the can

ning season. The contract stipulated that the parties were

to be bound by the Alaska Compensation Act. In an action
under the California Act, the latter was held constitutional.
The State can impose liability for injuries incurred outside
its borders, and the manner in which the power was exercised
in this case was not so arbitrary as to amount to a denial of
due process. Under the circumstances the State had a public
interest in regulating such employer-employee contracts. Other
remedies outside the State were not precluded. A conflict of
statutes is not to be resolved by automatically applying the
full faith and credit clause, but by appraising the governmental
interests of each jurisdiction. The interest of California in
protecting workers of this class was greater than that of
Alaska, because of the danger that they would become a public
charge in California. This is true in spite of the fact that
the contract was to be wholly performed in Alaska.

No. 465, Oct. Term, 1934, decided March 11, 1935.
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Conflict of Laws�Substituted Service of Process

Iowa provided by statute that when any person or asso

ciation dealing in corporate securities has an office for the
transaction of business in a county other than that within
which the principal resides, service may be made on any agent
or clerk there employed, in all actions growing out of or con

nected with the business of that office. In Doherty v. Good
man,17 a citizen of New York who dealt in corporate securities
had an agent in Iowa who was not expressly authorized to
receive service for his principal. It was held that since Iowa
considers this business exceptional it is within the power of
the State to subject it to special regulation. Since the defend
ant had voluntarily established his business within the State
he had subjected himself to the laws thereof. He was sub
jected to no greater burden than were citizens of Iowa. The
statute applies to non-residents of the State as well as to non

residents of the county in question.

Banks�Impairment of Contract�Due Process

A Mississippi statute gives to Courts of Chancery the power
to reopen closed banks under a plan submitted by at least
three-fourths of the creditors and recommended by the Super
intendent of Banks. In the case of Doty v. Love,18 eighty per
cent of the creditors of a closed bank adopted a plan of reor

ganization. The Court held that the Act was constitutional.
The reopened bank, in the discretion of the Court, was substi
tuted for the Superintendent of Banks for the purpose of

gathering in assets and discharging liabilities. The Consti
tution does not confer on creditors a vested right to liquidation
at the hands of a state official. The statute does not delegate
a judicial function to non-judicial or interested persons, nor

does it give a majority of creditors the power to coerce a min
ority, since there must be approval by the Superintendent, and
a finding by the court after a complete hearing an agreement
whereby the assenting shareholders were enabled to purchase
new stock through a contribution of fifty per cent of the value
of the old stock was not an impairment of contract or a denial

it No. 469, Oct. Term, 1934, decided April 1, 1935.
is No. 585, Oct. Term, 1934, decided April 1, 1935.
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of due process because it was a compromise of an uncertain

asset to obtain a certain one, which was to the advantage of

the creditors. The title to this cause of action was in the

Superintendent and he could have made the compromise with

the consent of the court, and the creditors were charged with

notice of that power. Error of judgment in compromising a

liability is not a taking of property or an impairment of con
tract. The payment of deposits of less than five dollars effected
a material economy in administration and did not damage the

plaintiffs.

Banks�Federal Courts�Receivers

Under the authority of a Pennsylvania statute the Secre

tary of Banking of that State took possession of the property
of a bank and commenced liquidation of the assets. Included
therein were two mortgage pools. The necessary papers were

filed in the state court, which then had jurisdiction, upon appli
cation, to appoint a substituted fiduciary for the mortgage
pools. Before application, two bills 19 were filed in the Federal
district court by non-resident holders of certificates in the
"pool" praying the appointment of a receiver. It was deter
mined that the Federal court should not merely have decided
that it had jurisdiction and power to act, but should have

investigated to determine if a case had been presented for
the exercise of its equitable powers. A receivership is not an
end in itself, but is only a means of attaining an end (e. g.
disposition of property) through the powers of an equity court.
Hence there is no occasion for the court to appoint a receiver
when it is not asked to make a further disposition of property.
Furthermore, the petitioners had not alleged sufficient cause

for equitable action, and under the authority of Pennsylvania
v. Williams and Gordon v. Ominsky,20 the Federal court, even

when an appropriate case is presented, should not attempt to
displace a state officer unless it appears that the procedure
offered by the State is inadequate or will not be diligently
followed.

19 Gordon v. Washington, No. 549, Oct. Term, 1934, and Gordon v.

O'Brien, No. 250, Oct. Term, 1934. Both decided April 1, 1935.
20 Nos. 394-395, Oct. Term, 1934, decided Feb. 4, 1935.
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Banks�Attachment�Limitation on States

In Federal Land Bank of St. Louis v. Priddy,21 a real estate
broker had brought suit for a commission due him, and had
begun the action by an attachment of the real estate of the

petitioner as that of a foreign corporation. Petitioner is a

Federal Land Bank organized under the Federal Farm Loan
Act of 1916.22 It was held that since the Supreme Court of
the State (Arkansas) had ruled that such a bank was a foreign
corporation within the meaning of the state statute permitting
such attachment, the matter was not open for review by the
United States Supreme Court. On the question of exemption
from attachment on the ground of being a Federal instru

mentality it was decided that since these banks were created
with many of the purposes and activities of private corpora

tions, and since the Act of 1916 had deliberately omitted the

exemption from attachment which was included in an amend
ment to the National Banking Act 23 it was impliedly the
intention of Congress that such banks should be subject to
the liability of attachment. Since it did not appear that the
attachment would directly interfere with any function per
formed by the bank as a Federal instrumentality, there can

be no exemption.

National Recovery Act�Equity�State Officers

Spielman Motor Co. v. Dodge2* was a case arising under
the National Industrial Recovery Act. The State of New*
York had passed an Act making it a misdemeanor to violate
codes approved under the NRA. The defendant was threat
ened with prosecution by the District Attorney for violation
of a code, and brought a bill to restrain such action. It was

held that the District Attorney was a state officer within the

meaning of the Judicial Code, because, although elected locally,
he was acting for the Attorney General of the State, and was

attempting to enforce in the name of the State a statute which
established a statewide policy. However, this was not a proper
case for the interference of the Supreme Court, since equity

2i No. 594, Oct. Term, 1934, decided April 29, 1935.
2239 Stat. 360 (1916), 12 U. S. C. A. � � 641-664 (1926).
23 17 Stat. 603 (1874), 12 U. S. C. A. � 91 (1926).
24 No. 567, Oct. Term, 1934, decided April 29, 1935.
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will not interfere to prevent the enforcement of a criminal
statute, even though it be unconstitutional, unless there are

exceptional circumstances and a clear showing that an injunc
tion is necessary to adequately protect constitutional rights.
The appellant's rights could be amply asserted in the prosecu
tion itself.

States�Equity�Injunctions

In United States v. Arizona,25 it was held that the Federal
Government was not entitled to an injunction aglainst the
State of Arizona to restrain interference with the construction
of the Parker Dam on a site part of which is within the State.
The jurisdiction of the State to control the appropriation, use

and distribution of her share of the waters of the Colorado
River is not affected by the Colorado River Compact to which
she was not a party, nor by the Federal Reclamation laws.
True, the title of the State is subject to the power of Congress
under the Commerce Clause of the Constitution, but Congress
had not exercised its power. It had not authorized by statute
the construction of the dam, and the Government is not au

thorized to erect this dam by reason of the Boulder Canyon
Project Act,26 nor by the Reclamation Law,27 nor by the Na
tional Industrial Recovery Act.28

Taxation�Federal Income Tax

The Court decided in Helvering v. Inter-Mountain - Life In
surance Co.,29 that separate reserves carried by a life insur
ance company against matured, unsurrendered and unpaid
coupons are not within the meaning of Section 245 (a) (2) of
the Revenue Act of 1921, which permits life insurance com

panies to deduct four per cent of the reserve funds required
by law from gross income. Since the Act does not permit
this deduction by corporations other than insurance companies,
"reserve funds" must be deemed to include only values which
directly pertain to insurance. Life insurance matures only

Original No. 18, decided April 29, 1935.
45 Stat. 1057 (1929), 43 U. S. C. A. � 617 (1934).
32 Stat. 388 (1902), 43 U. S. C. A. � 391 (1934).
48 Stat. 195-201 (1933), 15 U. S. C. A. � � 701-712 (1935).
No. 537, Oct. Term, 1934, decided April 1, 1935.
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upon the death of the insured, but these matured coupons de

pend on no contingency. Life insurance reserves differ mate

rially from coupon liability. In life insurance the reserve

means the amount, accumulated by the company out of premium
payments, which is attributable to and represents the value of
the life insurance elements of the policy contract. The insur
ance reserves alone constitute the base on which the deduction
is to be computed.

Taxation�State Taxation

In the Kentucky Sales Tax case 30 a graduated state sales
tax was held unconstitutional. The tax was composite, ascer
tained by adding the total tax for sales falling within the va

rious brackets and dividing by the dollar value of all sales.
The operation of the statute was therefore held unequal and
arbitrary. It was not valid as a privilege tax. It could not
be justified on the theory that those who earn a greater profit
can be required to pay a higher rate because it does not purport
to be an income tax, but a tax on gross sales, with no relation
to net profits. The law classifies retail merchants solely by
reference to the volume of their transactions. It completely
ignores the form of organization and the method of conducting
business, and is thus to be distinguished from Fox v. Standard
Oil Co.31

W. H. S.

30 Stewart Dry Goods Co. v. Lewis, No. 454-7, Oct. Term, 1934, decided
March 11, 1935.

31 No. 69, Oct. Term, 1934, decided Jan. 14, 1935.
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FEDERAL LEGISLATION

The Wheeler-Rayburn Bill�Public Utility
Holding Companies

ONE OF the most important measures submitted for the
consideration of the present Congress is the Wheeler-

Rayburn Bill,1 embodying the Administration's power policy.
Although it is still in committee, the vast significance of the

social, economic and political questions it involves has en

gendered high feeling, and its passage already has been so

strongly opposed as to draw for its opponents a public repri
mand from the President.2

The Bill is divided into three Titles�Control of Public

Utility Holding Companies, Amendments to the Federal Water
Power Act,3 and Transmission and Sale of Natural Gas. The

scope of this abstract includes only the first-mentioned Title,4
which has for its purpose the immediate registration, sub

sequent regulation and ultimate elimination of the holding
company as now existing in the power utilities industry. In
addition to the more nearly pure sociological considerations
mentioned above, it readily will be apparent that the enact
ment of legislation to effectuate such a purpose necessarily
must give rise to myriad legal problems.

The National Power Policy Committee, appointed by the
President to survey this branch of the public utilities field
under the chairmanship of the Secretary of the Interior, re

ports that in 1932 "thirteen large holding groups controlled
three-fourths of the entire privately-owned electric utility in

dustry, and more than forty per cent was concentrated in the

1R. R. 5423, 74th Cong. 1st Sess. (1935).
2 Message from the President to the Congress, March 12, 1935, trans

mitting the report of the National Power Policy Committee:
"I have been watching with great interest the fight being waged

against public-utility holding-company legislation. I have watched the
use of investors' money to make the investor believe that the efforts of

Government to protect him are designed to defraud him. I have seen

much of the propaganda prepared against such legislation�even down
to mimeographed sheets of instructions for propaganda to exploit the
most far-fetched and fallacious fears." H. R. Doc. 137, 74th Cong. 1st

Sess., at 1.
3 41 Stat. 1063 (1920), 16 U. S. C. A. � � 791-823 (1926).
4 Supra note 1, at � � 1-77, known as the "Public Utility Act of 1935."
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hands of the three largest groups. . . ." (Even these three
were not totally independent, one of the trio having a stock
interest in another).5 This situation, the Committee found
with the assistance of the Federal Trade Commission, is pro
ductive of many abuses, thirteen of which are listed in Section
1 of the Title. It is there declared that public utility holding
companies and their subsidiaries are affected with a national
public interest, by reason of their use of the mails and the
instrumentalities of interstate commerce and the extension of
their activities over many states, making difficult or impos
sible effective state regulation; that such interest requires the
exertion of Federal control because holding company securities
are issued without consent of the states having jurisdiction
over subsidiary companies; because such securities often are

based upon fictitious assets, in anticipation of excessive rev

enues which would burden consumers if realized; because such
issuance subjects subsidiary companies to the burdens of sup

porting an overcapitalized superstructure, excessive charges
for services, construction work, equipment and materials ob
tained through the parent company, and because subsidiary
companies often are forced to enter into contracts without the
benefit of arm's length bargaining, which contracts involve
the allocation of charges among the subsidiaries of different
states and present problems of regulation which cannot be
dealt with by the states without Federal assistance. It is the

policy of the Title to remedy such abuses and provide the
needed means of control "and for the purpose of effectuating
such policy to compel the simplification of public-utility
holding-company systems and the elimination therefrom of

properties not economically and geographically related in oper

ations, and to provide at the end of five years for the abolition
of the public-utility holding company."

A holding company is defined in .Section 2 (a) as "any
company which, either alone or in conjunction and pursuant
to an arrangement or understanding with one or more other

persons, directly or indirectly, controls a public-utility com

pany,6 whether such control is exercised through one or more

intermediary persons or by any means or device whatsoever";

5 Supra note 2, at 4.
6 Section 2 (a) (5) : "'public-utility company' means an electric utility

company and/or a gas utility company."
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any intermediary company through which control is so exer

cised, or any person or persons which the Securities and Ex

change Commission7 determines, after notice and opportunity
for hearing, to materially influence such control in such a

manner as to make the designation necessary or appropriate
in the interest of the public or investors. But no person shall
be deemed to be a holding company until the Commission,
after notice and opportunity for hearing, has issued an order
so declaring. The order is not to be effective until thirty days
after a copy thereof is mailed to the person declared to be a

holding company, and the order may be suspended, revoked or

modified by the Commission on its own motion or upon appli
cation of any person affected by it, after notice and oppor
tunity for hearing. Federal, State and municipal agencies and
subdivisions are exempted from the provisions of this Title.

Registration with the Commission on or before October 1,
1935, would be required [by Section 3 (b)] of every holding
company having securities outstanding in any state other than
that in which the company was organized, which securities
have been marketed or distributed through the mails or instru
mentalities of interstate commerce subsequent to January 1,
1925. The Commission would have power, under Section 3 (c)
to exempt "conditionally or unconditionally" from the provi
sions regarding designation and registration, any holding com

pany whose business is exclusively intrastate, and whose sub
sidiaries are organized and operate within the same state as

the holding company; but such exemption may be withdrawn
in the judgment of the Commission, after notice and oppor
tunity for hearing. After the date specified for registration
it shall be unlawful under Section 3 (a) for any holding com

pany not thus registered or exempted to deal directly or indi
rectly with facilities for distribution of gas or electric energy
in interstate commerce, to use the mails or any means of inter
state commerce to negotiate contracts for services, sales or

construction; to market securities, to negotiate for or acquire
security or capital assets, to engage in any business or inter
state commerce; or to own, hold, or control any securities of
a subsidiary company or affiliate thereof which does any of
the foregoing acts.

7 Hereinafter referred to as "the Commission," and so designated in
the Title, Section 2 (a) (6).
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A holding company may apply for registration by filing
with the Commission a statement which must include an agree
ment to comply with the provisions of the Title, copies of docu
ments affecting the legal existence and methods of conducting
the business of the company and such information as the
Commission may require relating to the registrant and its sub
sidiary companies in respect of financial structure; outstand
ing securities and the terms under which they have been offered
(or underwritten) during the preceding five years; the re

muneration, contracts and securities interests of officers and
directors; the names and interests of holders of one pereentum
or more of any class of securities; remuneration exceeding
ten thousand dollars per annum to any persons other than
officers and directors, and such other information as the Com
mission may require, in such form as it may prescribe. The
filing with the Commission of a registration statement shall be
deemed to have taken place upon receipt thereof, within thirty
days of which time registration shall be granted or, after notice
and opportunity for hearing, denied (unless the registrant
withdraws its statement or consents to deferred action thereon
for a stated longer period) . Upon a showing that it has ceased
to be a holding company a registrant may withdraw, in accord
ance with rules and regulations prescribed by the Commis
sion.7 (a> The Commission would have power to permit pro
visional registration, under such regulations as it should deem

appropriate, for a period ending July 1, 1936, without com

pliance with the provisions noted in this paragraph.
By Section 6 the Commission is given broad powers to

control security transactions by registered holding companies
or subsidiaries thereof. Under Section 5 issuance or sale,
guarantee or assumption of liability, or exercise of privilege
or right to alter priorities, preferences or voting powers of

outstanding securities of such companies would be prohibited,
except upon filing with the Commission a prescribed declara

tion of intention so to act, as provided for in Section 6. The

declaration, which is to include all information and documents

required to be filed in order to register a security under Sec

tion 7 of the Securities Act of 1933, as amended,8 and such

additional information as the Commission may require, in such

7(a) Supra note 1, at � 4.
8 48 Stat. 78 (1933), 15 U. S. C. A. � 77g (1934).
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form as it may ordain, would become effective within thirty
days after the filing thereof, unless within twenty days the
Commission should issue to the declarant an order to show
cause why such declaration should become effective. It is
further provided by Section 6 that a security may not be issued
unless it is a common stock having a par value without prefer
ence as to dividends over any outstanding security of the de

clarant, and having at least equal voting rights with such
securities; or a bond secured by a first lien on physical prop
erty of the declarant or a subsidiary thereof, or a receiver's
or a trustee's certificate duly authorized by the appropriate
court. However, for the protection of the interests of the
public or investors, securities may issue to refund an out

standing obligation evidenced by a security, or to finance an

intrastate business, provided such issuance has been expressly
authorized by the State Commission of such state, without re
gard to the prohibitions and stipulations of this Section. A

guaranty or assumption of liability on a security shall not be
permitted unless in the judgment of the Commission it is

"necessary or proper for the economical and efficient conduct
of the business of the declarant and its associate companies
as a geographically and economically integrated public-utility
system," nor if it is viewed by the Commission as an undue
risk for the declarant.

After January 1, 1937, it shall be unlawful for a registered
holding company to have any direct or indirect business other
than the production and distribution of gas or electric energy,
any other exclusively intrastate business expressly authorized
by a state commission, and such other reasonably incidental
business as the Commission may permit. Section 7 further
provides that it shall be unlawful for a registered holding com

pany dealing in electric energy to own or control securities of
a company dealing in natural gas. No registered holding com

pany may have any direct or indirect interest in a public utility
company organized or doing business outside the United States,
unless in its discretion the Commission grants an exemption,
conditional or unconditional, where the business of the com

panies involved is geographically or economically integrated.
(The Commission would be empowered hereunder to grant an
extension for a period not beyond January 1, 1939).

A registered holding company would be permitted, under
Section 8, to purchase securities and capital assets of sub-
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sidiary public utility companies organized in the same state,
or securities the principal or interest of which is guaranteed
by the United States, a state or a political subdivision thereof,
and such other securities as the Commission may permit. To
acquire other securities or capital assets, a registered holding
company must comply with Section 9, which provides for the
filing of an application giving detailed information regarding
the transaction. An order approving the application is to be
issued only for the acquisition of capital assets or securities
of a company engaged in a business in which a registered
holding company may be engaged under the provisions of Sec
tion 7, noted in the preceding paragraph; and only if there
shall have been obtained from the Federal Power Commission
a certificate that "such acquisition will serve the public inter
est by advancing economy and efficiency in the operation of a

geographically and economically integrated public-utility sys
tem"; and only if the applicable state laws have been complied
with.

By Section 29, the Federal Power Commission is directed
to conduct investigations to determine "the size, types, and
locations of public-utility companies which do or can operate
most economically and efficiently in the public interest . . .

and shall make public its recommendations from time to time
as to the type and size of geographically and economically
integrated public-utility companies which . . . can best pro
mote and harmonize the interests of the public, the investor,
and the consumer." This provision leads to a consideration
of Section 10, which if enacted will constitute one of the most

far-reaching undertakings yet made in the field of interstate
commerce legislation. Thereunder the Commission would be

empowered on January 1, 1938, after giving notice and oppor
tunity for hearing, to require every registered public utility
holding company to dispose of any securities or capital assets
it may hold, and to be reorganized or dissolved whenever such

holdings shall not appear to the Commission to be necessary
or appropriate to the operation of a geographically and eco

nomically integrated public utility system; or whenever con

tinued existence of a registered holding company unduly com

plicates the public utility system of which it is a part, or is

detrimental to subsidiaries, investors or consumers. Where
the Commission is of the opinion that it is necessary to defer
this action for the protection of investors or consumers, it
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may do so for a period not extending beyond January 1, 1940.

Immediately after that date the Commission is directed to

require every public utility holding company to "dispose of
securities or to be reorganized or dissolved insofar as may be

necessary to make every such company cease to be a holding
company" (except upon obtaining proper certification from
the Federal Power Commission as to the necessity or propriety
of their continued existence as such, in furtherance of the gen
eral policy of the Title).

Powers given the Commission under Section 10 may be
enforced by permament or temporary injunctions obtained con

sistently with the provisions of Section 17 (f) (outlined be

low). In such proceeding the court is to have jurisdiction over

any or all of the assets of the company, to the extent neces

sary for the purpose of the order which the Commission is
seeking to enforce, and it shall be the duty of the court to

appoint the Commission as sole trustee to administer those'
assets; with power to dispose of the assets upon such terms
as the court may prescribe, in accordance with a reorganiza
tion plan prepared by the Commission or by any person having
a bona fide interest, and approved by the Commission after
notice and opportunity for hearing. ("Bona fide interest" is
to be denned by rules and regulations of the Commission).
Moreover, the Commission would have the power, if in its
judgment any registered holding company or subsidiary thereof
is insolvent or unable to pay its debts as they mature, to insti
tute proceedings under Section 77B of the Bankruptcy Act;
and in such proceedings by the Commission or any other person
in a court of the United States, it shall be the duty of the
court to appoint the Commission as sole trustee or receiver,
upon the latter's application. In any such proceedings a reor

ganization plan is not to hecome effective until approved by
the Commission prior to its submission to the court; all fees
and expenses paid are to be subject to the approval of the Com
mission; and the Commission shall be entitled to such com

pensation as receiver or trustee as the court may allow. Under
subsection (e) it would be unlawful to solicit proxy or power
of attorney for consent or disapproval of any reorganization
plan unless the plan shall have been prepared by the Commis
sion, or by one having a bona fide interest in its adoption. In
the latter situation, any information regarding the plan and
its sponsors as the Commission may require must be filed there-
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with, and the solicitation for the approved plan must be accom

panied by a report which shall be made by the Commission
after a hearing on such plan and other plans submitted to it
in the same regard.

Section 11 forbids intercompany loans in the same system,
and only when subject to rules prescribed by the Commission
are extensions of credit to, or indemnification of, companies
in the same system to be permitted. The Commission further
would be authorized to regulate the payment of dividends and

redemption of securities, receipt of fees for negotiation of

security transactions within a system, solicitations of proxies
regarding securities, and transactions not provided for under
the Title which might contravene the provisions thereof.

Service with regard to performance or negotiation of sale,
services, or construction contracts, now quite generally ren

dered to operating units by the holding companies, are to be
confined to "mutual service companies." Such alliances may
be formed upon application to the Federal Power Commission,
which is given broad powers to form rules and regulations and
issue orders with regard to reports, accounts, costs, competi
tive bidding, disclosure of interest, duration of contracts, and
other matters affecting the relationships of the member com

panies. Before granting applications for formation of mutual
service companies, the Federal Power Commission is directed
to require the submission of information respecting incorpora
tion, ownership, share agreements, types of seryice rendered
and other businesses engaged in by the company, which must

support a finding that its services will be rendered at costs
fairly and equitably allotted among member companies, at a

substantial saving over the costs of comparable contracts per
formed by independent persons. The mutual service company
provisions are incorporated in Section 12, which makes it
unlawful for holding or subsidiary utility companies to enter
into such contracts other than as members of an approved
mutual service company, after January 1, 1936. The Federal
Power Commission is to conduct investigations of perform
ance, desirability and costs of such contracts; and may require
a reallocation or reapportionment of costs among member com

panies, or the elimination of service or services to a member

company which does not bear a fair proportion of the costs,
or which does not require such service or services. This may
be done upon the Power Commission's own motion or upon
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the application of a member company, after notice and hearing.
Sections 13 and 14 require the submission of periodic and

other reports, and accounts and records, to the Commission
and the Power Commission . as either body may prescribe, by
holding companies and mutual service companies. The district
courts of the United States, the Supreme Court of the District
of Columbia and the United States courts of any Territory shall
have jurisdiction to issue writs of mandamus commanding such
submissions.

Liability for misleading or untrue statements, or omissions
to state material facts regarding security transactions in docu
ments or reports required to be filed under Section 6, would be
the same as that imposed by Sections 11 9 and 13 10 of the
Securities Act of 1933, as amended; and jurisdiction of suits
for enforcement thereof is to be governed by Section 22 of
the Securities Act, as amended.11 False or misleading state
ments in any other report, application, registration or docu
ment filed under the Title are controlled by Section 18 of the
Securities Exchange Act of 1934; 12 and jurisdiction, by Sec
tion 22 of that Act.13 Such remedies as are thus provided
are in addition to all other existing rights, but in no case is
a total amount in excess of actual damages to be recovered
(Section 15).

Officers, directors and other affiliates of registered hold
ing companies are required by Section 16 to file with the
Commission at the time of registration, or at the time of
assuming such position with a registered holding company,

9 Id. at 907.
10 Id. at 908.
11 Id. at 86.
12 Section 18 of the Securities Exchange Act of 1934 provides that

any persons who makes a false and misleading statement in any material
respect so that a person relying on it purchases a security to his injury,
shall be liable to the injured buyer unless he proves good faith without
knowledge of the false and misleading character of the statement. Suit
must be brought within one year after the discovery of the facts, or

within three years after their occurrence; contribution may be had from
any other persons who might have been sued separately; costs and attor
neys' fees or an undertaking for the same may be had against any other
persons who might have been sued separately. 48 Stat. 74 (1934), 15
U. S. C. A. � 77k (1934). For an analysis of the Act see Fed. Legis. (Nov.
1934) 23 Geo. L. J. 93.

13 Id. at 86.
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statements as to the securities of the holding company or its
subsidiaries of which they are the beneficial owners, directly
or indirectly. Profits accruing to an officer, director or affiliate
by reason of information obtained through his relationship to
a holding company or a subsidiary, within six months after
such information was obtained, may be recovered by the com

pany by suit in law or equity entered within two years after
the profit was realized, either by the company in its own name

or on behalf of the company by a security holder therein. The

provisions of this Section are not to apply when the securities
through which the profit accrued were purchased before the
assumption of the above-mentioned capacities with the holding
company, nor to securities transactions which the Commission
shall judge to be without the comprehension of the Section.

Members of the Commission are empowered by Section 17
to make investigations with regard to violations or threatened
violations of any provision of the Title. In furtherance of
such investigation they may require statements in writing
(under oath or otherwise) and records, as they may deem

necessary; administer oaths or affirmations, subpoena witnesses
and compel their attendance and testimony. Any court of the
United States within the jurisdiction in which the investiga
tion is conducted may issue an order requiring compliance with
the request of the Commission, and service of process under
such order may be had at the habitation or place of business
of a contumacious person, or wherever he may be found�vio
lation thereof would constitute a contempt punishable by a

fine of not more than one thousand dollars or imprisonment
for not more than one year, or both. Subsection (c) makes

provision against self-incrimination in these investigations.
By subsection (f ) of Section 17 the Commission may apply

for permanent or temporary restraining orders or injunctions,
and by subsection (g) for writs of mandamus, for enforcement
of any provision of the Title, to the proper district court of
the United States, the Supreme Court of the District of Colum
bia, or the United States court of any Territory or place subject
to the jurisdiction of the United States. Evidence concerning
acts or practices punishable criminally under the Title may be
referred to the Attorney General.

Hearings by the Commission, or members or designated offi
cers thereof, are to be public, and representatives of state and

municipal governments or commissions and interested security
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holders may be admitted as parties. The Commission shall

have authority to make rules and regulations necessary or ap

propriate to carry out the provisions of the Title, defining ac

counting, technical and trade terms used, and providing for the

methods of keeping of accounts and cost-accounting procedures,
not inconsistent with applicable state or Federal law.

Persons objecting to an order of the Commission may obtain

a review thereof by filing, within sixty days after the entry
of the order, a written petition with the circuit court of appeals
of the United States in which the person resides or has his

place of business, or with the Court of Appeals of the District

of Columbia. Facts found by the Commission shall be conclu
sive if supported by the evidence. Decrees regarding such
orders shall be final, subject to review by the Supreme Court
of the United States on certiorari or certification as provided
in Sections 239 and 240 of the Judicial Code as amended.14
Commencement of proceedings under this Section (23) shall
not operate as a stay of the Commission's order unless the
court so requires.

Section 24 gives exclusive jurisdiction of suits in law or

equity for the enforcement of any liability or duty created
under the Title, to the district and territorial courts of the
United States and the Supreme Court of the District of Co
lumbia. Any criminal proceeding may be brought in the dis
trict where the act or transaction constituting the violation
occurred. Judgments and decrees hereunder would be subject
to review as provided in Sections 128 and 240 of the Judicial
Code, as amended.15 It is further provided that no costs shall
be assessed against the Commission or the Federal Trade Com
mission in any proceedings brought by or against either of
them in any proceeding under this Title.

A freedom of the exercise of legislative power comparable
to that in Section 10 is proposed by Section 25, which provides
(a) that any condition or stipulation binding a person to waive
compliance with any requirement of the Title shall be void;
that (b) every contract made in violation of the Title, and
every contract heretofore or hereafter made which involves
the violation of the title shall be void (1) as regards the con

tracting parties, and (2) as regards rights acquired by persons

14 26 Stat. 828 (1891), as Amended 36 Stat. 1157 (1911), 43 Stat. 938
(1925), 28 U. S. C. A. � � 346, 347 (1926).

15 Ibid.
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who, although not parties thereto, acquired their rights with
actual knowledge of the facts constituting the violation.

Section 27 would make it unlawful to use the name of the
United States or of any agency or officer thereof in issuing or

selling any security of a registered holding company or its
subsidiaries, or to represent or imply that the same has been
guaranteed, sponsored or approved by the United States; but
an advertisement or prospectus may state that a declaration
regarding such security has been filed in compliance with this
Title, if such be the case.

Conviction of making false or misleading statements in a

material respect in any document, record or testimony re

quired by the Commission, or wilful failure to make required
material statements therein, or any mutiliation or destruction
thereof, would subject the person convicted to a fine of not
more than ten thousand dollars or imprisonment for not more
than five years, or both. But no person shall be subject to
imprisonment under this Section (28) for the violation of

any rule, regulation, or order if he proves that he had no knowl
edge thereof. In the case of a holding company violating a

provision of Section 3, a fine not exceeding five hundred thou
sand dollars may be imposed.

The Commission is directed, by Section 22, to submit an

nually to the Congress a report covering its work, including
such information, and recommendations for further legisla
tion, as it may deem advisable.

By Section 32 the separability of provisions of the Title is

provided.
From the foregoing outline of the provisions of the Title

a working knowledge of the major requirements may be gained
in sufficiency to demonstrate the constitutional questions which
will result, directly and ultimately, by enactment of the meas

ure in the present form. The chief argument of opponents of
the legislation is that development of natural power resources

necessitates in the great majority of cases a capital outlay
which would be prohibitive against reasonable progress and

prosperity, both as affecting investors and consumers, by any

organizations other than great holding companies.16 This objec
tion, in the light of current social and legislative trends, imme-

16 See Hearings on H. R. 5423, at 1435, communication from H. Hobart

Porter.
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diately suggests Government development of power sources;

but, although the Act seems to tend in that direction, such an

intention is denied, at least inferentially, by the President.17

A. B. F.

17 Supra note 2, at 3 : "I am against private socialism of concentrated

private power as thoroughly as I am against governmental socialism. The

one is equally as dangerous as the other; and destruction of private social

ism is utterly essential to avoid government socialism."
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The Wagner Labor Bill

rTvHE Senate Committee on Labor and Education has before
it at present what might be termed a Wagner bill to end

Wagner bills. It is the latest edition of a series of three bills in
troduced during the last session. It will be recalled that these
three efforts were abortive, and the measure was abandoned in
favor of a compromise sponsored by the President.1 This later

measure, passed solely to effectuate Section 7a of N.I.R.A., was
temporary in its nature (it expires June 16, 1935) and ineffectual
in accomplishment. The Wagner Bill,2 however, is made of
sterner stuff ; it is permanent and it purports to be effective.3

The purpose of the measure is, of course, to secure to em

ployees the right to bargain collectively; that is, the right to
select by a majority vote a representative (and in most cases

this representative is a labor union) and to thereby empower
such representative to speak for the entire group of employees
in bargaining for better wages and conditions with an employer.

Provisions of the Bill

Section 3 establishes a "National Labor Relations Board" to
administer and effectuate the bill. This board will be an ab

solutely independent agency in the executive branch of the

Government; that is, it will not (as does the present Board)
be a part of the Department of Labor or any other department.
Section 4a provides for the creation by the board of various

regional agencies. Section 4b disposes of the old board.
Thus established the board will proceed in accordance with

the policy expressed in Section 1, a part of which reads :

"It is hereby declared to be the policy of the United States to

remove obstructions to the free flow of commerce and to provide for
the general welfare by encouraging the practice of collective bar

gaining, and by protecting the exercise by the worker of full freedom
of association, self-organization, and designation of representatives
of his own choosing, for the purpose of negotiating the terms and
conditions of his employment or other mutual aid or protection."

i Pub. Res. 44, 73d Cong. 2d Sess. (1934).
2S. 1958, 74th Cong. 1st Sess. (1935).
3 Hearings before the committee on Labor and Education, at 47, 49,

50, 51, March 11th to 14th, 1935.
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Section 2 contains, among others, the following definition :

"(7) The term "affecting commerce" means in commerce, or

burdening or affecting commerce, or obstructing the free flow of

commerce, or having led or tending to lead to a labor dispute, that
might burden or affect commerce or obstruct the free flow of com

merce."

Thus the bill with one breath takes life from the commerce

clause,4 and with the next expands the power therein granted
beyond limits now conceded. It is patent that the word "might"
in Section 2, subsection 7, above, is a term of art; that the
drafter thereby intends to extend the ambit of the bill to em

ployees and employers engaged in the manufacture of any
article shipped interstate. Senator Wagner, himself, at the

hearing, removed all doubt as to the extent of the bill : 4(a)

"In fact, none of the cases under the antitrust laws has gone to
the constitutional limit of Federal power over interstate commerce.

Where the court has refused to enjoin strikes, it has not been for
lack of such power, but because the burden upon commerce was not

deemed such as the antitrust laws intended to prohibit. Statutory
construction of these laws has fixed the boundaries. But the Federal
Government has the power within the Constitution to prevent any
burden whatsoever upon interstate commerce. And there can be no

doubt that Congress intends this power to be exercised in full to

prevent unfair practices that cause or threatened to cause even the

slightest burden."

Section 2, by virtue of the following subsections :

"(3) The term 'employee' shall include any employee, and shall
not be limited to the employees of a particular employer, unless the
Act explicitly states otherwise, and shall include any individual
whose work has ceased as a consequence of, or in connection with,
any current labor dispute or because of any unfair labor practice,
and who has not obtained any other regular and substantially
equivalent employment, but shall not include any individual employed
as an agricultural laborer, or in the domestic service of any family
or person at his home, or any individual employed by his parent or
spouse."

"(9) The term 'labor dispute' includes any controversy con

cerning terms, tenure, or conditions of employment, or concerning
the association or representation of persons in negotiating, fixing,
maintaining, changing, or seeking to arrange terms or conditions of

employment, regardless of whether the disputants stand in the proxi
mate relation of employer and employee."
4 U. S. Constitution, Article 1, Section 8.
4 <a> Supra note 3, at 57.
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obviates the conclusions reached in Duplex Printing Co. v.

Deering.5 This case involved the construction of the Clayton
Act,6 which provides in part that Federal courts shall not issue
injunctions "In any case between an employer and employees
. . . involving or growing out of a dispute concerning terms
or conditions of employment." In granting the injunction
prayed for the Supreme Court held that the term employee did
not include ex-employees who were on strike ; 7 and that the
provision, "a dispute concerning terms or conditions of em

ployment" 8 limited the immunity from injunction to employees
disputing conditions of their own employment and therefore
does not extend to all the members of a labor union engaged
in a "secondary boycott."

The board, thus established and defined shall effectuate the
right embodied in Section 7 :

"Sec. 7. Employees shall have the right to self-organization, to

form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in
concerted activities, for the purpose of collective bargaining or

other mutual aid or protection."

The method whereby this end is achieved is rather round
about; viz., Section 10 provides:

"Section 10 (a). The Board is empowered, as hereinafter pro
vided, to prevent any person from engaging in any unfair labor
practice listed in section 10 affecting commerce."

and the practices thus prohibited are enumerated in Section 8:

"Section 8. It shall be an unfair labor practice for an employer�
(1) To interfere with, restrain, or coerce employees in the

exercise of the rights guaranteed in section 7."

This provision is very important because it is the only provi
sion, indirect as it is, which insures that the employer "bar

gain." 9

5 254 U. S. 443 (1921).
6 38 Stat. 730 (1914), 15 U. S. C. A. � � 12, 44 (1926).
7 Cf. � 2, subsection 3, supra.
8 Cf. � 2, subsection 9, supra.
9 Supra note 3, at 46, 47 :

The Chairman. "There is nothing in this bill that permits the issue
of an order or the inflicting of any penalty upon any employer who

receives representatives of the employees and who conducts conferences
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"(2) To dominate or interfere with the formation or admin

istration of any labor organization or contribute financial or other

support to it:"

This provision outlaws the compulsory company union.

"(3) By discrimination in regard to hire or tenure of employ
ment or any term or condition of employment to encourage or dis

courage membership in any labor organization:
"(4) To discharge or otherwise discriminate against an em

ployee because he has filed charges or given testimony under this
Act."

Section 9c confers a further power :

" * * * In any such investigation, the Board shall provide for
an appropriate hearing, either in conjunction with a proceeding under
section 10 or otherwise, and may take a secret ballot of employees,
or utilize any other suitable method to ascertain such representatives."

The remainder of the Bill provides for procedure and sanc

tion; briefly summarized the Board is authorized, upon learn

ing of a violation of Section 8 to order before it the parties
involved ;10 to hear and take testimony ;u and to issue, on a find-

with them, even if the conferences end in the inability of the employer to
agree to the terms of the employee?"

Senator Wagner. "No; you could not do that very well. But I am
sure there is in the legislation the implicit obligation upon the employer
to bargain collectively."

The Chairman. "How are you going to reach that?"
Senator Wagner. "These things are not very difficult in actual

practice, because it is easy to ascertain whether an employer refused to,
recognize the process of collective bargaining."

The Chairman. "Whether he is acting in good faith."
Senator Wagner. "That is it exactly."
The Chairman. "Suppose he is not, what you going to do with him

under this legislation? He receives the representatives of the employees,
sits in the conference room with them, and says, 'Thank you, gentlemen,
but I cannot accept your proposition.' The only thing left is for the
employees to strike, is it not? There is nothing in the law to compel
the employer to do anything."

Senator Wagner. "Of course, he need not reach an agreement. But
if he evidenced bad faith by not really attempting to bargain collectively,
that would be an unfair labor practice, because it would be interference
with the right of employees to bargain collectively."

10 Supra note 2, at � 10c.
11 Id. at � lOd.
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ing that a violation has occurred, a restraining order 12 which
may require the offender to submit from time to time, reports
as to his compliance with said order.13 In the event the order
is disregarded, the record and the order are certified to a United
States Circuit Court of Appeals for temporary relief and ulti
mate decision.14 In the event a party is aggrieved by an order
he may review it in a United States Circuit Court.15

Section 12 deals with the disposition of cases wherein the
parties agree to submit to the decision of the board before an

order is issued. Section 13 empowers the board to invoke the
necessary process. Section 15 reads :

"Sec. 15. Nothing in this Act shall be construed so as to inter
fere with or impede or diminish in any way the right to strike."

And Section 16 provides the Act shall prevail where in con

flict with N. I. R. A.16 or Section 77 of the Bankruptcy Act.17

Constitutional Aspects of the Bill

Thus, in the name of collective bargaining, and by virtue
of the "Power to regulate commerce with foreign nations and

among the several states" this bill proposes to forbid to an

employer the right to refuse employment to union men; to

compel an employer to bargain in good faith with the repre
sentative of a majority of his employees; and to deny an em

ployer the right to in any way dominate or interfere with or

contribute to any labor union.

Further, the clear intendment of the bill is that it shall apply
not only to those actually engaged in, but to those who "affect"
interstate commerce.18

Now, does the scope of the bill excede the Congressional
power granted by the commerce clause of Article 1, Section 8

of the Federal Constitution? And conceding that it is within

congressional powers, does it deprive the employer of liberty
and (or) property without due process of law?

12 ibid.
is Ibid.
" Id. at � lOf .

is/d. at � lOg.
16 48 Stat. 195 (1933), 15 U. S. C. A. � � 701-712 (1934).
"48 Stat. 922 (1934), 11 U. S. C. A. � 202 (1934).
18 Supra note 2, at � 2, subsection 7.
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In treating the first question it is perhaps well to here
notice briefly the pronouncements of the Supreme Court in re

gard to a few of the earlier acts of Congress with similar scope
or purpose. The Sherman Act of 1890 19 prohibited combines
in restraint of trade. In Loewe v. Lawlor,20 it was held that a
conspiracy on the part of a labor union to totally boycott in
all states the product of a Connecticut hat manufacturer fell
under the condemnation of the Act.

In 1898 Congress passed an Act which provided in part that
if any carrier engaged in interstate commerce who, ". . . shall
require of any employee or any person seeking employment as

a condition of such employment to enter into an agreement
either written or verbal not to become or remain a member of
any labor corporation, association, or organization, or shall
threaten any employee with loss of employment or shall un

justly discriminate against any employee because of his member
ship in such a labor corporation . . . shall be punished for each
offense by a fine of not less than one hundred dollars and not
more than one thousand dollars." 21 This provision was tested
in Adair v. United States.22 A majority of the Court reversed
a conviction of the defendant because he had discharged an

employee for the sole reason that he was a member of a labor
union. The decision was predicated primarily on the proposition
that the statute violated the due process clause of the Fifth
Amendment, and was further bolstered by the ruling that the
provision was not within the powers of Congress under the
commerce clause. Justices McKenna and Holmes dissented, the
latter expressing the view that even though the sole object of
the bill was to unionize the railroads, he would be constrained
to find such a measure properly within the power and subject
to the discretion of Congress.

The Clayton Act of 1914 23 (in attempting, perhaps, to avoid
the conclusion of the Loewe case) exempted from the provisions
of the Sherman Act the lawful acts of labor unions and forbade
Federal injunctions in disputes between employer and employee.
In Duplex Co. v. Deering,24 an injunction restraining a total

19 26 Stat. 209 (1890), 15 U. S. C. A. � � 1-5 (1926).20 208 U. S. 274 (1908).
21 30 Stat. 424 (1898).
22 208 U. S. 161 (1907).
23 Supra note 6.
24 Supra note 5.
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secondary boycott on the part of a labor union was upheld, on
the ground that the word "lawful" in the Clayton Act meant
lawful in the light of the Sherman Act. In American Steel
Foundries v. Tri City Central Trade Council,25 the Clayton Act
was said to be "merely declaratory of what was the best (equity)
practice always." 26

In 1926 the Railway Labor Act 27 was enacted. It contained
among others, the following provision:

"Section 2, Subsection 3. Representatives, for the purposes
of this Act, shall be designated by the respective parties in such
manner as may be provided in their corporate organization or un

incorporated association, or by other means of collective action, with
out interference, influence, or coercion exercised by either party over

the self-organization or designation of representatives by the other."

In Texas Railroad v. Brotherhood of Railway Clerks28 the
Supreme Court enjoined the Texas Railroad from interference
with the right of employees to select an organization to bargain
collectively for them.

The Texas case is of particular importance because the pro
ponents of the Wagner bill feel that it overrules the Adair case,29
and this in spite of the fact that the Court expressly states that
neither the Adair nor the Coppage cases are applicable.30

From the foregoing cases it is concluded that Congress can

invoke the sanction of the commerce clause only where the prac
tice legislated against presents a direct, substantial, impairment
of interstate commerce; that boycotts of the sort enjoined in
Lowe v. Taylor 30^ and Duplex Co. v. Deering,31 fall within the
conclusion because their avowed purpose is the restriction of
interstate shipments. It is further suggested that since inter
state carriers are ipso facto engaged in interstate commerce

25 257 U. S. 184 (1921).
26 In connection with the Adair and the Duplex cases, supra, it is

noted for the sake of completeness that in the cases of Coppage v. Kansas,
236 U. S. 1 (1914), and Truax v. Corrigan, 257 U. S. 312 (1912) state
statutes similar in purpose to the two above Acts of Congress were held
to violate the Fourteenth Amendment to the Federal Constitution.

27 44 Stat. 577 (1926), 45 U. S. C. A. � 151 (1926).
28 281 U. S. 548 (1930).
29 Supra note 3, at 53.
so Supra note 28, at 570.
30(a) Supra note 20.
31 Supra note 5.
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many incidents thereto have a direct effect on commerce and

are therefore appropriate subjects for Federal regulation,
whereas the same incidents occuring in other fields of industrial

endeavor can not be brought within the commerce clause as it

is now interpreted.32
It is submitted then that the Wagnerian theory that Federal

regulation may appropriately encompass any activity which ob

liquely "affects" interstate commerce finds no support in the

boycott cases.33
The mere fact that a Montana rancher ships each year one

hundred cows to the Chicago Stock yards certainly cannot be
said to subject his ranch to Federal supervision. It is further
submitted that the Texas Railroad case does not overrule the
Adair and Truax cases ; that liberty of contract and the prop
erty of a business are still protected by the Fifth Amendment ;34
and that conflicts between the commerce clause and the Fifth
Amendment should be resolved in favor of the Amendment by
virtue of it being the later expression of the will of the people.35

Finally, since the Norris-LaGuardia Act 36 (which prohibits
all Federal Courts from enforcing "yellow dog" contracts) is
relied on as a precedent 37 for subsection 4, Section 8 of the bill,
it is perhaps well to note here that the Act has not yet been ruled
on by a Federal court. Similar provisions in proposed state
statutes, however, have been held to violate the due process
clause of the Fourteenth Amendment.38

T. D. S., JR.

32 Second Employers Liability case, 223 U. S. 1 (1912); Texas R.
Co. v. Brotherhood, supra note 28; Wilson v. New, 243 U. S. 332 (1917).

33 Lowe v. Taylor, supra note 20; Duplex Printing Co. v. Deering,
supra note 5.

34Hitchman Coal Co. v. Mitchell, 245 U. S. 229 (1917).
35 Great Northern Utility Co. v. Public Service Comm., 52 F. (2d) 802.

(D. C. Mont. 1931) ; Schick v. U. S., 195 U. S. 65, 68 (1904).
36 47 Stat. 70 (1932), 29 U. S. C. A. � 101 (1934).
37 Supra note 3, at 38.
38 In re opinion of the Justices, 271 Mass. 598, 171 N. E. 234 (1930) ;

In re opinion of the Justices, 166 Atl. 644 (N. H. 1934) .
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Unemployment Compensation
T N A message to the Seventy-Fourth Congress, the President
1 stressed the necessity of bringing forward legislation with a

minimum of delay in order to provide for economic security.1
The President recommended the following types of legislation
looking to economic security: (1) Unemployment compensa
tion; (2) Old-age benefits, including compulsory and voluntary
annuities; (3) Federal aid to dependent children through
grants to States for the support of existing mother's pension
systems, and for services for the protection and care of home
less, neglected, dependent and crippled children; and (4) Addi
tional Federal aid to State and local public-health agencies and
the strengthening of Federal Public Health Service.

Based on the Report and recommendations of the Commit
tee on Economic Security 2 (a committee appointed by the
President), a bill 3 was introduced. This bill was later rein
troduced 4 and, as reported out of the Committee on Ways and
Means of the House of Representatives it became H. R. 7260.
All of the types of legislation recommended by the President
as mentioned above are included in this measure. That part
of the bill which will be here discussed is that which pertains
to Unemployment Compensation.5 This provides for an excise
tax to be levied on employers of ten or more persons (with
certain exemptions) measured by 1 per cent of the wages pay
able for 1936,6 and increasing to 3 per cent by 1938.7 This tax

goes into effect on January 1, 1936, and is first payable a year
later. Credits against the tax are allowed for contributions
the taxpayer may have made to State unemployment funds
under State unemployment compensation laws.8 Further, the
Social Security Board shall approve any State law submitted
which meets certain stated requirements.9 An "Unemployment
Trust Fund" is established in the Treasury of the United
States to receive all money deposited by a State agency from

1 Hearing on H. R. 4120, 74th Cong. 1st Sess. at 13.
2 Id. at 19.
3 H. R. 4120, 74th Cong. 1st Sess.
4 H. R. 4142, 74th Cong. 1st Sess.
5 Title IX�Tax on Employers of Ten or More.
� Sec. 901.
7 Ibid.
8 Sec. 902.
9 Id. at 903.
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a State unemployment fund.10 The Fund, other than that nec
essary to meet current withdrawals, is to be invested by the
Secretary of the Treasury in interest bearing- obligations of
the United States or obligations guaranteed as to both prin
cipal and interest by the United States.11

Schemes of out-of-work benefits were instituted by Euro

pean trade unions as early as 1824.12 Beginning in 1890
municipalities initiated unemployment insurance plans.13 The
most successful of these was the plan of the city of Ghent,
Belgium, which instituted payment of subsidies in 1901 as an

addition to the benefit paid the worker by the union.14 The
Ghent system spread rapidly throughout Europe. The method
of subsidies to trade unions, municipalities and provincial un
employment benefit plans, at present, is followed in ten of the
smaller European countries, namely, Belgium, Czechoslovakia,
Denmark, Finland, France, Netherlands, Norway, Spain,
Sweden, and Switzerland (eleven cantons).15

The first compulsory unemployment insurance law was

passed in Great Britain in 1911. 16 At first limited to a few

industries, it was extended to practically all workers in 1920.

Italy passed a law in 1919,17 Austria in 1920 18 and Germany
in 1927.19 At present there are eight countries in Europe and
Queensland in Australia with compulsory insurance laws cover

ing 38,000,000 workers.20
The first unemployment insurance bill to be submitted in

the United States was introduced in Massachusetts in 1916.
Bills were proposed in six States during the depression of
1920-22. A bill was introduced every session of the Wisconsin

Legislature from 1921 until 1932 when Wisconsin passed the

w Id. at 904.
n Ibid.
12 Historical Basis for Unemployment Insurance, by Industrial Rela

tions Counselors, Inc. (1934) at 5.
is Ibid.
14 Id. at 6, 7.
15 Information furnished by Committee on Economic Security.
16 Supra note 12, at 11.
17 Id. at 9.
" Ibid.
i� Ibid.
20 Australia (Queensland), Austria, Bulgaria, Germany, Great Britain

and Northern Ireland, Irish Free State, Italy, Poland, and Switzerland
(thirteen cantons).
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first unemployment compensation law in the United States.21

During 1929 a number of bills were introduced in different
States while in 1931 bills were introduced in no less than

thirty-three States. In 1933 bills were introduced in twenty-
two States and seven of them passed one House of the Legis
lature. During 1935 bills have been introduced in twenty-five
States of which two States, Utah22 and Washington,23 have
so far enacted laws.

The Honorable Frances Perkins, Secretary of Labor, stated
at the Unemployment Compensation Hearings of the Sub-
Committee on Fiscal Affairs, Committee on the District of

Columbia, House of Representatives : 24

"The principal types of bills which will be presented in the various

legislatures are, first, a law with contributions paid by the employer,
and mingled into a pooled fund from which all compensation is drawn.

The second type is the Wisconsin law in which each employer has

a separate reserve account to which he contributes and from which

compensation is paid to his employees when they become unem

ployed. For instance, compensation is paid to the employees of

a particular firm when they become unemployed and compensation
cannot be drawn from that firm's account to pay unemployment of

employees of any other employer. This is called the employer's reserve

fund and it has the effect, of course, of limiting the amount of money
available to employees generally from that fund which has* been con

tributed by their employers for that particular purpose. If there is

a variation in the amount of unemployment between different types
of industry or between different plants, there is no general pooled
fund from which those in the least successful plants may be paid if
the fund contributed by their employers for that purpose is exhausted.
The fundamental theory behind the Wisconsin law is a good one, I

mean it is a tenable theory that through this device each employer
will become interested in stabilizing conditions in his own plant because
if he does that his reserve fund, once he has built it up, will not

be drawn against and he will, therefore, not have to contribute further
to it. It is thought that by this positive device it can be made eco

nomically very advantageous to an employer to stabilize employment."

The question arises as to the validity and constitutionality
of tax as provided in the bill under discussion. The Constitu
tion's pertinent references to the Federal Taxing power are:

21 Wis. Laws 1932, c. 20.
22 Utah Laws, 1935, p. 319.
23 Wash. Laws, 1935, p. 217.
2* Hearing on H. R. 5534, 74th Cong. 1st Sess., at 31.
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Article 1, Sec. 2, CI. 3: "Representatives and direct taxes shail
be apportioned among the several States which may be included within
this Union, according to their respective numbers, etc."

Article 1, Sec. 8, CI. 1: "The Congress shall have power to Lay
and Collect Taxes, Duties, Imposts and Excises, to pay the Debts and
provide for the common Defence and general welfare of the United
States; but all Duties, Imposts and Excises shall be uniform through
out the United States."

Article 1, Sec. 9, CI. 45: "No Capitation, or other direct tax shall
be laid, unless in Proportion to the Census or Enumeration herein
before directed to be taken. No Tax or Duty shall be laid on Articles
exported from any State."

Amendment XVI: "The Congress shall have power to lay and
collect taxes on incomes, from whatever source derived, without appor
tionment among the several states and without regard to any census
or enumeration."

In discussing the breadth of the taxing power, Chief Justice
Chase in the License Tax Cases 25 had this to say :

"The power of Congress to tax is a very extensive power. It is
given in the Constitution, with only one exception and only two quali
fications. Congress cannot tax exports, and it must impose direct
taxes by the rule of apportionment, and indirect taxes by the rule
of uniformity. Thus limited, and thus only, it reaches every subject,
and may be exercised at discretion."

To the same effect is the rule laid down in the case of Pacific
Insurance Co. v. Soule.� A later pronunciation of this doc
trine was made by Chief Justice White in the case of Brush-
aber v. Union Pac. R. R. Co. : 27

"That the authority conferred upon Congress by Par. 8 or Article
1 'to lay and collect taxes, duties, imposts and excises' is exhaustive
and embraces every conceivable power of taxation has never been
questioned, or, if it has been so often authoritatively declared as to
render it necessary only to state the doctrine."

The proposed tax may be considered as (1) a tax on the
act of paying employees, or (2) a tax on hiring, or (3) a tax
on doing business through and/or with employees. The case
of Bromley v. McCaugkn� seems to go so much farther than
it would be necessary to go to uphold the first of these alterna
tives that might be stated as the purpose of the tax. But in
fact that is not the purpose, for to proceed on that theory would

25 72 U. S. 462, 471 '(1866).
26 74 U. S. 433, 446 (1868).
27 240 U. S. 1, 12 (1916).
28 280 U. S. 124 (1929).



838 GEORGETOWN LAW JOURNAL

appear to have the effect of favoring wage reductions. And
there is no square authority on the point. The second alterna
tive is weak, for it is not each act of hiring that is regarded
in measuring the tax by a percentage of the total payroll. The
measure being unrelated to such a subject, the tax would fall
with different weight upon different contracts of hire. The
theory upon which the tax is based would seem rather to be
the third alternative, making it an excise on the privilege of
doing business through and/or with employees. The present
proposed tax, it may be noted, is likely to have its incidence
shift so that it will virtually be a tax on consumption.

There are many decisions sustaining excises which are

simply laid on the privilege of carrying on particular occupa
tions.29 Excises laid on the privilege of doing business in a

certain manner have likewise been upheld.30 And taxes on the
disposing of property, and on practicing a profession or carry
ing on purely personal activities have been called valid excises.31

The tax that is here proposed would seem to be levied on

the privilege of carrying on an occupation, in a particular way,
and disposing of one's property (money) to pay employees who
have been hired. The theory must rest upon the fact that in

carrying on activities through and/or with employees, exer

cising the right to hire individuals, and paying them, the em

ployer is availing himself of "privileges" under the law.32

29Patton v. Brady, 184 U. S. 608, 617 (1902) (on manufacturing
tobacco) ; Spreckels Sugar Refining Co. v. McClain, 192 U. S. 397 (1904)
(on refining sugar, oil, etc.) ; Pacific Insurance Co. v. Soule, supra, (on
writing insurance).

so Nicol v. Ames, 173 U. S. 509 (1899) (on transacting business at

the stockyards and the Board of Trade) ; Flint v. Stone Tracy Company,
220 U. S. 107 (1910) (on doing business through the corporate device).

31 Scholey v. Rew, 90 U. S. 331 (1874) (on devolution of title to real

estate) ; Knowlton v. Moore, 178 U. S. 41 (1900) (on transmission of

property by death) ; Bromley v. McCaughn, supra note 28, (on making
gifts in contemplation of death) ; Springer v. United States, 102 U. S.
586 (1880) (on earning an income by practicing as an attorney).

32 Cf. Bromley v. McCaughn, supra note 28, where appellant vainly
argued that to make a gift was a right and not a privilege, and hence not
a fit subject for an excise; and also Brushaber v. Union Pacific R. R. Co.,
supra note 27, where Chief Justice White restates in no uncertain terms

the right of the United States to levy income taxes, which are excises

except insofar as the taxation of income derived from property was held
to be direct prior to the adoption of the Sixteenth Amendment. Pollock v.

Farmers' Loan & Trust Co., 158 U. S. 601 (1895).
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The mere fact that the regulation of carrying on intrastate

business may be a subject exclusively for the States does not

mean that the privileges of carrying on business is free from

taxation by the United States.33 Moreover, the Constitutional

requirement of uniformity is met in the proposed tax, for it
relates solely to geographical uniformity.

The exemption from the proposed tax of certain classes of

employers may give rise to a question as to whether the tax

able employers comprise a reasonable class for taxation pur

poses. There are a number of decisions upholding the power
to distinguish between classes of taxpayers. Thus, a difference
between domestic and foreign corporations was upheld in Bar

clay & Co. v. Edwards.34 Retailers, but not wholesalers, paid
an excise tax on the privilege of selling cigarettes, and the tax

was sustained in the case of Cook v. Marshall County.35 In
stances of classification for taxation dependent on numbers
or amounts are Quong Wing v. Kirkendall 36 and Citizens' Tele

phone Co. v. Fuller.37 To raise any serious question on this

point it must at least be necessary to indicate very strongly
that the tax is arbitrary and unreasonable.

The validity of the credit device in the proposed tax may
also be called into question. This Section38 provides: "The
taxpayer may credit against the tax imposed by section 901
the amount of contributions, with respect to employment dur
ing the taxable year, paid by him (before the date of filing
his return for the taxable year) into an unemployment fund
under a State law. The total credit allowed to a taxpayer under
this Section for all contributions paid into unemployment funds
with respect to employment during such taxable year shall not
exceed 90 per centum of the tax against which it is credited,
and credit shall be allowed only for contributions made under
the laws of States certified for the taxable year as provided
in Section 903." Section 301 of the Revenue Act of 1926 39

33 License Tax Cases, supra note 25 ; Nicol v. Ames, supra note 30.
34 267 U. S. 442 (1924).
35 196 U. S. 261 (1905).
86 223 U. S. 59 (1912).
"229 U. S. 322 (1913).
38 Supra note 8.
39 44 Stat. 9, 69 (1926), 26 U. S. C. A. � � 1272, 1092 (1928).
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imposed certain graduated inheritance taxes subject to the fol
lowing provision:

"The tax imposed by this section shall be credited with the amount
of any estate, inheritance, legacy, or succession taxes actually paid
to any state or territory or the District of Columbia, in respect of
any property included in the gross estate. The credit allowed by
this subdivision shall not exceed 80 per centum of the tax imposed by
this section, and shall include only such taxes as were actually paid
and credit therefor claimed within three years after the filing of the
return required by Section 304."

The constitutionality of that tax, with the offset provision was

unanimously upheld by the Supreme Court in Florida v. Mel
lon*0 with Mr. Justice Sutherland writing the opinion. This
decision was reached in spite of the argument advanced on

behalf of the State of Florida that the tax was levied not for
the purpose of raising revenue but in order to compel certain
actions to be taken by the States.

Usually the Supreme Court has refused to allow the validity
of a tax to be questioned because Congress possessed another
motive besides the desire to raise revenue. Thus Congress,
through the use of the taxing power, has often advanced social
or economic ends not properly within its sphere, viz: a tax on

oleomargarine the chief purpose of which was to protect pro
ducers of real butter;41 a tax on foreign-built yachts, to en

courage domestic-yacht building ; 42 a tax on state bank notes
intended to destroy circulation of such notes.43 However, the
courts have not always been willingly blind.44

These are the leading cases, indicating that the Supreme
Court may occasionally go behind the face of a tax statute and
decide that no amount of the actual purpose of the act being
beyond the scope of the Federal Government's powers, the act
is unconstitutional in spite of its appearance as a valid taxing
measure. The cases seem to be distinguishable, however, from
the present case, and are therefore important chiefly as show-

4�273 U. S. 12 (1927).
� McCray v. United States, 195 U. S. 27 (1904).
42 Billings v. United States, 232 U. S. 261 (1914).
43 Veazie Bank v. Fenno, 8 Wall. 533 (1869).
44 The Child Labor Tax Case, 259 U. S. 20 (1922) ; Hill v. Wallace,

259 U. S. 44 (1922).
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ing that merely putting legislation into the form of a taxing
act does not insure its validity.

In conclusion it may be said that but a few of the constitu
tional aspects of this question have been discussed, but the
points considered give rise to the opinion that the tax in its
present form is constitutional.

L. B. F.
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NOTES

BANKS AND BANKING�A Study of the National Banking System.

The National Banking system, if treated in its entirety, would mani

festly ignore and override the design of this article. The author, there
fore, has attempted (and it is hoped successfully) to amputate from such
a comprehensive set up only those phases that arrest contemporary
interest.

As a necessary antidote to the financial chills and fever produced by
the pandemonium of nineteenth century panics; as a result of the unstable
and unregulated condition of the banking institutions of the time, brought
on in a large measure by the financial drain necessary to support the
Civil War; and by the failure of state banks acting as government de

positories, the National Bank Act was passed, under the influence of
Salmon P. Chase, Secretary of the Treasury. In December of 1861,
Secretary Chase proposed to Congress a National Banking system to
effectuate the destruction of old state banks and erect in their stead a

system of National Banks whose circulation would be uniform through
out the country.1 A bill embodying his ideas was defeated in Congress
in 1862. However, on February 25, 1863, the National Bank Act was

passed.2 After a year's trial, it was repealed and superseded by the
National Bank Act of June 3, 1864 3 which removed some of the more

important defects that had been disclosed by the year's experience.4 The

efficacy of the scheme can best be shown by results: The rapid growth
of the National Banking system is without precedent in the annals of
finance. The earliest of the two Acts creating these institutions was

passed on February 25, 1863, and the first bank was organized the
twentieth of June following. In October 1864, the number was fifty with
an aggregate capital of $86,782,802. At the same date in 1865, the number
was 1,513 and the total capital was $393,157,206. In 1866, there were

1,643 banks, with a capital of $415,278,969. In 1868, no more than ten
of this number had failed. Never has any country passed through so

exciting a period of financial inflation with so clean a banking record.5
Subsequent amendments and revisions to the original Act followed

in the intervening years, the most recent and without doubt the most
far reaching and important amendment, passed by Congress on June 16,
1933, was known as the Banking Act of 1933.6 An examination of the

important features of this Act as amended is worthy of a pause. Under
the National Bank Act application is made to the Comptroller of the

1 Flugel and Faulkner, Readings in the Economic and Social Histohy of the
United States (1929) 467.

2 12 Stat. 665 (1863).
3 13 Stat. 99-118 (1864), 12 U. S. C. A. � � 1-221 (1926).
4 That Congress has the power to incorporate a bank under the general enumeration

of its powers was decided by M'Culloch v. Maryland, 4 "Wheat. 316 (1819) ; Farmers'
National Bank i>. Dearing, 91 U. S. 29 (1875) ; Pollard v. State, 65 Ala. 628 (1880) ; Stetson
v. Bangor, 56 Me. 274 (1868).

6 The Merchants' Magazine and Commercial Review (1868) 27-28.
� 48 Stat. 162 (1933), 12 U. S. C. A. � 221a (1934).
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Currency�the King of the National Banking realm�for authority to
organize.7 The request should contain the proposed name or title of the
bank and the place where its operation of deposit and discount are to be
carried on.8 "The name of a bank is subject only to the approval of the
Comptroller of the Currency and there is nothing in the National Bank
Act itself which would prevent an association from adopting any name

which he approves."9 It is customary for the Comptroller to reserve
the proposed title for fifteen days pending an investigation. The title
should include the word "National," "> and jt may include "trust" with
the authority of the Federal Reserve Board. The words "United States,"
"Federal," and "Reserve" are now prohibited. The adoption of a title
so similar to that of any other state or National bank in the community
as to be obfuscatory and bemusing to the public is prohibited.

The amount of capital stock, the number of shares into which the
same is to be divided together with names, places of residence of the
shareholders and the number of shares held by each of them, must also
be included in the organization certificate." No restriction upon the
maximum amount of the capital stock of a bank 12 is imposed by the
National Bank Act but the minimum is definitely fixed. The National
Bank Act as passed in 1863 and amended in 1864 required that the capitalstock could not be less than $50,000. This often placed on National banks
m small towns a most excruciating handicap as they could not secure
sufficient business to pay dividends on that sum. Accordingly, in 1900,this condition was ameliorated by fixing the minimum at $25,000 for
localities where the population was less than 3,000 inhabitants; and so
the law at present w making the amount of capital stock necessary de
pendent on the population of the place of the bank's business, permits a
capitalization of $50,000 where the number of inhabitants does not exceed
6,000; $100,000 where the population is no more than 50,000; and
$200,000 where the population is in excess of 50,000 persons. The capitalstock may be divided into shares of $100 each," or into shares of a less
amount if provided for in the articles of association. And before thebank can commence business, fifty per cent of this stock must be paid inAfter the obligatory essentials of National bank organization havebeen meticulously dispensed with, the articles of association are presented to the Comptroller of the Gurrency.is Many elements must beconsidered before a charter is granted. "The character and experienceof the organizers and proposed officers, the outlook for the growth of

7 Supra note 3, at 100.
8 Id. at 101.

Na/ ^^To Tea1' 5 Fed" 503 (C- C- Md" 1881> : and in S�*s�n �� FirstNational Bank, 74 Colo. 135, 219 Pac. 784 (1923) the court held that a National bankmay adopt any name which the Comptroller approves.10 In People ex rd. Hunt v. National Savings Bank. 129 111. 618, 22 N E 288 flRRQIthe court held that the National Bank Act prohibits the use of the word �'national"'byany bank not organized thereunder.
"auonai by

n Supra note 8.
n 11 Op. Atty. Gen. 334 (1865).
13 31 Stat. 4S (1900), 12 TJ. S. C. A. � 51 (1926).
" Supra note 3 at 102.
15 Id. at 104.
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the town or city, and the facilities offered by existing banks are all
factors to be considered before the application can be approved. Some
times protests are made by other banks against the incorporation of a

new bank, in which event arguments on both sides must be heard. The
Comptroller of the Currency also investigates the merits of the applica
tion through the Federal Reserve Bank of the district, through state

banking officials, and through any other source of information considered
advisable." 16 If the Comptroller acting within his discretion deems that
public convenience and necessity demands the creation of a new bank in
that community, he issues a certificate of authority to commence business,17
and a copy of the Comptroller's certificate of authority to commence business,
certified by him, is sufficient evidence of incorporation.18 From the time
the certificate of authority is issued, the new National bank becomes a

legal entity clothed with all the corporate powers given it by Congress.19
If, on the other hand, he decides that the community cannot support
another bank, he may refuse to grant such a certificate and his determin
ation is impervious to collateral attack or review.20

The stockholders of the newly formed National bank then select no

less than five directors to manage the affairs of the corporation 21 who
must hold at least ten shares of the capital stock and must be residents

of such state or within a fifty mile territory of the location of the asso

ciation during their continuance in office.22 In Concord First National
Bank v. Hawkins,23 Mr. Justice Shiras in commenting on this provision
stated: "One of the evident purposes of this enactment is to confine the

management of each bank to persons who live in the neighborhood, and

who may for that reason be supposed to know the trustworthiness of those

who are to be appointed officers of the bank, and the character and

financial ability of those who may seek to borrow its money." The

directors then select the new officers and their organization has cul

minated; the bank is then ready for its operations of discount and deposit.
After the National bank has been successfully organized, it must

confine its activities within the powers Congress has given it.24 A micro

scopic examination of these powers might tend more to confuse than to

clarify; while a brief enumeration thereof might justify a pause. Under

the National Bank Act, the powers may be divided into two classes;
namely, those powers which are generally possessed by all corporations
and the special powers which are granted for conducting the banking

1B Sanders, Bank Organization and Operation (1933) 28.
17 Supra note 3, at 102.
18 Chubb v. Upton, 95 U. S. 665 (1877); McCormick v. Market National Bank, 165

U. S. 538 (1897); Columbia National Bank v. Mathews, 85 Fed. 934 (C. C. A. 9th, 1898).
19 42 Stat. 767 (1922), 12 U. S. C. A. � 24 (1926).
20 Casey v. Galli, 94 U. S. 673 (1877); Bushnell v. Leland, 164 U. S. 684 (1897);

Thatcher v. West River National Bank, 19 Mich. 196 (1869).
21 Supra note 3, at 102.
22 Ibid.
23 174 U. S. 364 (1899).
24 Supra note 19.
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business. The incorporators of a National bank, unlike those of the

ordinary corporation, are not permitted to determine its functions.25

The Act specifies the rights allowed: to receive deposits,26 to buy and sell

exchange, coin and bullion; to discount and negotiate promissory notes,
drafts, bills of exchange, and other evidences of debt; 27 to lend money 28

on personal security; to issue and circulate notes when they have been

secured by an equal amount of bonds of the United States having the

circulation privilege; 29 to purchase, hold and convey real estate for

certain purposes; 30 to sue and be sued; 31 to make contracts; and to

exercise all other incidental powers as shall be necessary to carry on

the business of banking. If a National bank oversteps the ambit of its

authority, such acts are ultra vires. Where the provisions of this

Section 32 prohibit certain acts without imposing any penalty or forfeiture

applicable to particular transactions which have been executed, their

validity can be questioned only by the United States and not by private
parties.33 The United States alone may inquire by quo warranto whether

a National bank is acting in excess of its charter powers and the state

is wholly without authority to do so.34

25 In Eastern v. Iowa 188 U. S. 220 (1903), the Court stated that "Congress having
the power to create a system of National banks, is the judge as to the extent of the powers
which should be conferred upon such banks, and has the sole power to regulate and
control the exercise of their operations."

26 In Eastern Tp. Bank v. Vermont National Bank, 22 Fed. 186 (C. C. Vt. 1884),
the court stated that "to receive deposits is among the powers specially delegated to
National banks."

The court stated in State v. Clement National Bank, 84 Vt. 167, 78 Atl. 944 (1911),
that "the deposits of a National bank constitute loans to it and confers on the depositor
a meie chose in action."

In Tuckerman v. Mearns, 262 Fed. 607 (App. D. C. 1919) a special deposit was
denned: "A special deposit implies the custody of property without authority in the
custodian to use it, and the right of the owner to receive back the identical thing deposited
. . . the bank assumes merely the charge or custody of the property ... in such case,
the right of property remains in the depositor, and -if the deposit is of money, the bank
may not mingle it with its own funds. The relation created is that of bailor and bailee,
and not that of debtor and creditor."

27 The words "by discounting and negotiating promissory notes, drafts, bills of
exchange", and so forth, are not to be read as limiting the mode of exercising "such
incidental powers as shall be necessary to carry on the business of banking" but as descrip
tive of the kind of "banking" which is authorized. See Charlotte First National Bank v.

National Exchange Bank, 92 U. S. 122 (1875); Western National Bank v. Armstrong,
152 U. S. 346 (1894).

28 National banksmay lend their money but not their credit, and are not eleemosynary
institutions. Norton Grocery Co. v. People's National Bank, 151 Va. 195, 144 S. E.
501 (1928).

29 40 Stat. 342 (1917), 12 U. S. C. A. � 101 (1926).
30 Supra note 3, at 107.
31 Kennedy v. Gibson, 75 TJ. S. 498 (1869) ; Talmadge v. Third National Bank, 27

Hun. 61 (N. Y. 1882).
32 Supra note 19.
33 Union National Bank v. Matthews, 98 U. S. 621 (1878) ; National Bank v. Whitney,

103 U. S. 99 (1880) ; Xenia First National Bank v. Stewart, 107 U. S. 676 (1882) ; Thompson
�. St. Nicholas National Bank, 146 U. S. 240 (1892).

34 First National Bank v. State of Missouri, 263 U. S. 640 (1923).
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Many of the powers so far mentioned are to a large extent con

suetudinary. On the other hand, some of the more recent additions to the

powers of a National bank are ensconced with conditions to safeguard the

system. The financial storm which waged with unprecedented fury over

this country just a short time ago left every banking institution in
America in a most precarious condition.35 A challenge was issued to our

government to build a ship the elements could not destroy. On March

9, 1933, as a direct result of the financial perspicacity of Senator Carter
Glass of Virginia and Representative H. B. Steagall of Alabama, the

Banking Act of 1933 was passed.36 No amendment to the system has so

materially altered the banking industry of this country; it marks the

incipiency of a new era. It may be well to consider some of the more

important provisions of the enactment.

Perhaps no feature of the so-called Glass-Steagall Act has com

manded more contemporary attention than the provisions creating the
Federal Deposit Insurance Corporation 37 with its insurance provisions.
The chief function of the Federal Deposit Insurance Corporation is to

insure the deposits of all banks which are entitled to the benefits of
insurance. Incidental to this function, the corporation may act as re

ceiver for closed banks and may operate for a limited time new

National banks which may be chartered to make available to depositors in
closed banks the insured amount of their deposits. Management is vested
in a Board of Directors of three members.38 The President appoints two

members of the Board by and with the advice and consent of the Senate
and they hold their office for a term of six years. The third member is
the Comptroller of the Currency. Not more than two directors shall be
members of the same political party. One of the appointed members
serves as chairman. The corporation began operations with a large
capitalization.39 The Treasury of the United States has subscribed $150,-
000,000. This is represented by stock upon which dividends are pay
able.40 Each Federal Reserve Bank has subscribed to Class B stock an

35 "The events of the years 1930, 1931, 1932 which led up to the banking crisis of
1933 are now history. When the general economic structure of the country became
weakened by the manifold causes which preceded the break in the fall of 1929, it was to
be expected that our banks would have trouble. Depressed security, agriculture, com
modity and real estate values, followed by a sharp reduction in our national income, left
many banks with investments which were fundamentally sound but badly frozen. At

the same time, therewas a steadily increasing demand from depositors who were compelled
to draw upon their reserves to meet the problems caused by reduced incomes and un

employment. Thus, the banks were drained of their normal liquid resources, and forced
to realize upon their frozen assets at great sacrifices to themselves and to their com

munities, in order to maintain their position. As this steadily progressing liquidation
continued, their remaining assets became more badly frozen, more greatly depressed.
The general economic decline weakened our banks. . .

" Excerpt from a speech delivered
by Hon. L. E. Birdzell, General Counsel of the Federal Deposit Insurance Corporation.
(June 22, 1934).

36 Supra note 6. Passed unanimously in the Senate; only six members of the house
voted against the measure.

"48 Stat. 969 (1934), 12 U. S. C. A. � 264 (1934).
�Ibid.
39 Ibid.
40 Ibid.
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amount equal to one-half its surplus as of January 1, 1933. This stock
is nondividend paying. Each bank becoming a member subscribes to Class
A stock in an amount equal to one-half of one percent of its total deposit
liabilities. Dividends are payable on this stock, and the banks owning
it are subject to assessment on their deposit liability to replace losses.
The corporation is authorized and empowered to issue debentures or

other obligations in an amount aggregating not more than three times
the amount of its capital.41 A par market is created for such obligations
to the extent of $250,000,000 through a requirement that the Reconstruc
tion Finance Corporation purchase such obligations to that extent, the
proceeds to be used in carrying out the functions of the Federal Deposit
Insurance Corporation with respect to insurance of deposits.

Two insurance plans are provided for in the law.42 Provision is
made for temporary insurance of the deposits of each owner to the extent
of $5,000. A temporary Federal Deposit Insurance fund is provided for
this purpose through assessment upon the amount of deposits eligible for
the temporary insurance. The assessment is one-half of one percent,
one-half of which is required to be paid as an initial payment, the
remainder being subject to call. The original assessment made for this
fund was based upon the deposit liability, disregarding all amounts by
which the deposits of owners exceeded $2,500, which was the maximum
insurance claim prior to the amendment which became effective June 16,
1934. Provision is made for continuing the insurance of deposits in
mutual savings banks until July 1, 1935, in the amount of $2,500 for
each depositor, and a discretion is vested in the Board of Directors to

grant applications from such of these banks as may apply for insurance
to the extent of $5,000 for each depositor. State banks are entitled to
become a member of the temporary fund on compliance with stated
conditions.

The other plan is for permanent insurance effective July 1, 1935.
Under it, the deposits in all banks becoming Class A stockholders are

insured in the amount of 100 percent of any deposit up to $10,000; 75
percent of the amount by which a deposit exceeds $10,000 but does not
exceed $50,000; and 50 percent of the amount by which a deposit exceeds
$50,000.

Upon the failure of a bank which is entitled to participate in the

fund, the Federal Deposit Insurance Corporation adopts the role of

receiver; a new National bank is organized, without stock and without

directors, to assume the insured deposit liabilities of the closed bank and
to receive new deposits under the management of an officer designated
by the corporation. This procedure applies to all National banks and
Federal Reserve banks. It is, however, applicable to state banks only
when the laws of the particular state so permit. If the state laws do

not permit the appointment of the Corporation as receiver, nevertheless a

new National bank is organized through which the amount of insured de

posit liabilities is made available; but the Corporation does not, in such

a situation, have its inherent powers as a receiver, though in its dis-

" Ibid.
a Ibid.
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cretion, it may .purchase and liquidate any or all of the assets of such
state bank.

The result of the insurance provisions of the Banking Act of 1933
has been general.43 The spectre of lost confidence which drove hordes of
depositors to their bank counters to demand their money, not because
they needed it, but because of fear of loss, has been dispelled. In its
stead has arisen confidence instilled by the Government impervious to
destruction. The justification for the existence of bank insurance will
illuminate a prognostication of inevitable results. The Comptroller of
the Currency has said: "First, every depositor in theory has a right to
his money. This law makes the theory a fact. Second, it will banish
the fear in every banker's mind of runs upon his bank. . . . Third, it
will obviate the necessity for a Postal Savings Bank and return to the
banks over a billion in deposits. Fourth, it will permit an extension of
credit and a modification of cash reserves. Fifth, it is my firm opinion
that the insurance features of the law will save millions to our people." 44

Another Act contemporary with the Banking Act of 1933 has likewise
enticed the interest of the financial habitue. It would be unwise to allow
a brief discussion of it to escape commentation. Though the Bank Con
servation Act 45 has now been disrobed of its omnipotence,46 due to the

expeditious polices promulgated by the Treasury officials who acted to
relieve the financial strain then existent, its part in restoring the stability
of banks closed throughout the country by the President's Proclamation
will not be forgotten. Whenever the Comptroller of the Currency in the
exercise of his hereditary imperialistic powers deemed it necessary to
conserve the assets of a bank for the benefit of the depositors and cred

itors, a conservator was appointed.47 During the period of conservator

ship, withdrawals of deposits could only be made on a ratable basis, when,
in the opinion of the Comptroller of the Currency, such could safely be

allowed; new deposits were receivable subject, however, to no limitation
as to withdrawals.48 Then the plan for reorganization consented to by
75 percent of the depositors and unsecured creditors was presented to the

Comptroller for approval, which, if obtained, established a new bank in

43 "Today under the $2,500 insurance limit now in effect, approximately $15,800,-
000,000 of deposits in banks throughout the United States are fully protected by insurance,
out of total deposits amounting to over $38,000,000,000. It is estimated that about 97

percent of all depositors in insured banks are fully protected by insurance at the present
limit. . .

"

Excerpt from a speech delivered by Hon. L. E. Birdzell, General Counsel of the
Federal Deposit Insurance Corporation (June 27, 1934).

44 From an address by Hon. J. F. T. O'Connor before the American Bankers' Asso

ciation, Chicago, 111. (September 7, 1933).
45 48 Stat. 2 (1933), 12 U. S. C. A. � 201 (1934).
46 At the end of the bank holiday in March 1933, there were 1,417 closed national

banks in conservatorship with deposits of $1,971,960,000. There is not a single con

servatorship bank in the National system today. There have been reorganized 1,094
of these banks with deposits aggregating $1,807,090,000. Thirty-one have been placed
in voluntary liquidation; while 292 banks have been placed in receiverships.

47 Supra note 45.
48 Id. at 3.
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place of the old.49 In event the plan was rejected, the old bank was

placed in the hands of a receiver and its assets distributed ratably. The

palpable result of the Bank Conservation Act was to allow only sound
banks to be reopened; which contributed materially to safeguarding the
National Banking system.

A few other major revisions of the original Bank Act brought about
by the Glass-Steagall Bill deserve mention: The double liability imposed
on shareholders of National banks by the original Act50 has been
abolished by the Banking Act of 1933 51 but only as to stock issued after
June 16, 1933; the effect, however, is not retroactive and stock issued

prior to its passage is still inflicted with the original double liability. The
incentive for the passage of this provision perhaps was to stimulate the

purchase of bank stock. Then too, it is provided that no "executive
officer" of any member bank shall borrow from or otherwise become in
debted to any member bank, of which he is an executive officer; violation
of this provision is a criminal offense.52 But since no definition of an
"executive officer" was given, reliance has to be placed on court interpre
tation.53 And finally, the payment of interest on demand deposits was

abolished; 54 branch banking was established; 55 and many salutary
restrictions were imposed upon the powers of Federal Reserve system
member banks.56

The insolvency of a National bank is a fertile ground for the growth
of legal problems. During the past few years�as in no other period�
the legal policies concomitant with the National banking field have been

moulding themselves into a definite cast. A brief study of the major
legal problems arising under insolvency will complete this general picture
of National banking phases.

How may a National Bank become insolvent? The Comptroller of
the Currency is authorized to appoint a receiver 57 (a) whenever such

association shall be dissolved, and its rights, privileges and franchises
declared forfeited (as prescribed by Federal statute 58) (b) whenever a

judgment against the bank shall be obtained by a creditor thereof in a

49 This reorganization provision was held constitutional in Miller v. National Chau

tauqua County Bank, 270 N. Y. Supp. 522 (1934).
60 Supra note 3, at 102.
61 Supra note 6, at 189.
62 Id. at 182.
63 It is not the designation under which one is known, but the nature of his duties

which characterize him as an "executive officer". Small v. Gibbs Press, 225 N. Y. Supp.
141 (1927). See also Arkansas Amusement Corp. v. Kempner, 33 S. W. (2d) 42 (V330).
The Comptroller of the Currency therefore has taken the position that the following
officials of a bank are prima facie "executive officers", it being understood that such pre

sumption may be rebutted on a sufficient showing: President, Vice-president, Cashier
and Assistant Cashier.

64 Supra note 6, at 181.
65 Id. at 189.
66 Id. at 181, 183, 184, 188.
67 Who is an officer of the United States acting under the express direction of the

Comptroller of the Currency. Kennedy v. Gibson, 8 Wall. 498 (1869); Allman v. Mc-
Clintock, 20 F. (2d) 226 (D. C. Wyo. 1927).

68 Supra note 3, at 116.
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court of record and remain unpaid for more than thirty days (c) or

whenever the Comptroller of the Currency shall become satisfied of the
insolvency of such institution.59 The power vested in the Comptroller of
the Currency to appoint a receiver is discretionary and his action in
making an appointment is final.69 When a receiver is inaugurated, he
often finds that prior to insolvency, many of the bank's assets have been
pledged to secure both public and private deposits. With the best assets
so pledged, the possibility of issuing dividends was manifestly modicum.
Efforts became noticeable to recover back the securities so pledged.
Viewed chronogically there was no Federal statute prior to 1930 which
authorized the pledge of assets as security for the public money of a

state or any political subdivision thereof. In that year, however, it was
provided by statute61 that a National bank to secure the deposits of
public money of a state or political subdivision thereof might give
security of the same kind as state banks might give under the laws of

any particular state; no power was given to secure private money. The
pledge of assets as security for public moneys of the United States de

posited by the Secretary of the Treasury was recognized early in 1901.62
Various courts throughout the country have attempted to pass upon the

validity of these pledges; some have held that where it was a public
officer's duty to require security for a deposit, the bank was by that token
given the implied power to pledge its assets for security;63 other courts
have refused to recognize such implied powers.64 The Supreme Court of
the United States has precipitated this proplexity. In Texas and Pacific
Ry. Co. v. Pottorff 65 Mr. Justice Brandeis said : "National banks lack

power to pledge their assets to secure a private deposit. The measure

of their powers is the statutory grant; and powers not conferred by Con

gress are denied." 66 The Court went on to say that "to permit the

pledge would be inconsistent with many provisions of the National Bank
Act which are designed to insure in case of disaster, uniformity in the

treatment of depositors and a ratable distribution of assets." 67 The Court
even went so far as to say that such a ratable distribution mandate pre-<
eluded the preference which otherwise is accorded to the United States
when its debtor becomes insolvent.68 It was also held that the duty

69 19 Stat. 63 (1876), 12 U. S. C. A. � 191 (1926).
60 Cadle v. Baker, 20 Wall. 650 (1875) ; Liberty National Bank v. Mcintosh, 16 F.

(2d) 906 (C. C. A. 4th, 1927) ; Young v. Wenip, 46 Fed. 354 (N. D. Cal. 1891) ; Tillinghast
v. Bailey, 86 Fed. 46 (S. D. Ohio 1897); United States National Bank of La Grande v.

Pole, 2 F. Supp. 153 (D. C. Ore. 1932).
.�� 46 Stat. 809 (1930), 12 U. S. C. A. � 90 (1934).
62 31 Stat. 1448 (1901), 12 U. S. C. A. �90 (1926).
63 Maryland Casualty Co. v. Board of County Com'rs. 128 Okla. 58, 260 Pac. 1112

(1926); Pixton v. Perry, 72 Utah 129, 269 Pac. 144 (1928); Melceven v. Hunker, 299 Pac.

1075 (1931); Bliss v. Mason, 237 N. W. 581 (1931).
64 Divide County v. Baird, 55 N. D. 45, 212 N. W. 236 (1926) ; see Annotations in

51 A. L. R. 296; Commercial Bank v. Citizens Bank, 153 Ky. 566, 156 S. W. 160 (1913).
65 291 U. S. 245 (1934).
66 So too are: Smith v. Baltimore & Ohio Ry., 48 F. (2d) 861 (W. D. Pa. 1931), 56

F. (2d) 799 (C. C. A. 3d, 1932) ; Illinois Central Ry. Co. v. RawKngs, 66 F. (2d) 146

(C. C. A. 5th, 1933).
67 As provided for in supra note 3, at 114.
68 1 Stat. 515 (1797), 31 U. S. C. A. � 191 (1926).
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imposed upon the Secretary of the Treasury under a statute 69 requiring
the Secretary to receive satisfactory security upon a deposit of Dublie
money in National banks, authorized the bank to make the pledge to
secure such public moneys of the United States.70 And finally that the
Railway Company having no rights as a secured creditor was entitled
only to divdends as a general creditor of the bank.71 The Pottorff case,

supra, affirmed Auten v. United States National Bank,72 Aldrich v. Chem
ical National Bank,73 and Wyman v. Wallace 74 in holding that a National
bank may borrow money and pledge its assets for security therofor,
making a keen distinction between a "loan" and a "deposit."

In City of Marion, Illinois, v. Sneeden,� a construction of the
amended statute76 was involved. Again Mr. Justice Brandeis lucidly re

iterated the ruling of the Pottorff case, and held that the power of a

National bank to pledge its assets to secure a deposit of funds of a munici
pality is not implied from a general grant of powers "necessary to carry
on the business of banking" ; 77 that National banks can legally pledge
assets to secure such funds of a state or political subdivision, only if
located in a state in which state banks are so authorized; and that since
no Illinois statute gave this power,78 the pledge was ultra vires in that
state.

These decisions are influential for, prior to 1930, the policy of the
Comptroller of the Currency's office was that a National bank could
pledge its assets to secure deposits of public and private funds in the
same manner as state banks might pledge such assets under the laws
of the particular state; on the theory that such procedure was necessary
to carry on the business of banking. The position of the Comptroller's
office has been readjusted in obeisance to the rulings promulgated by the
Supreme Court.

After a National bank has been plunged into insolvency, there is

always a very definite tendency among the creditors to have their claims
paid in full. As a result, the law governing priorities and preferences
in general has been extended to cope with the situation. Let us study
briefly the essentials requisite to the granting of a preference. A federal

statute,79 which cannot escape our cognizance, provides that after full

provision has been made for refunding to the United States any deficiency

69 Supra note 62.
70 Such power recognized also as to bankruptcy funds [30 Stat. 562 (1898), 11 U. S.

C. A. � 101 (1926)]; Indian money's [17 Stat. 1070 (1911), 25 U. S. C. A. � 156 (1926);
40 Stat. 591 (1918), 25 U. S. C. A. 162 (1926)]; of funds in the hands of the receivers of
insolvent national banks [39 Stat. 121 (1916), 12 U. S. C. A. � 192 (1926)]; of postal
funds [39 Stat. 159 (1916), 39 TJ. S. C. A. � 759 (1926)]; of proceeds from the sale of bonds

[40 Stat. 291 (1917), 31 U. S. C. A. � 771 (1936)].
71 See annotations in 94 A. L. R. 468 as to the rights of secured creditors.
72 174 U. S. 125 (1889).
73 176 U. S. 618 (1900).
74 201 U. S. 230 (1906).
75 291 U. S. 262 (1934).
76 Supra note 61.
77 13 Stat. 101 (1864), 12 U. S. C. A. � 24 (1926).
78 See Sneeden v. City of Marion, 64 F. (2d) 721 (C. C. A. 7th, 1933).
79 13 Stat. 114 (1364), 12 U. S. C. A. � 194 (1926).
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in redeeeming the notes of such association, the assets thereof shall be
distributed ratably among the creditors.80 In order to be ratable, the
claims must be estimated as of the same point of time, which is the date
of the declaration of insolvency.81 The laws of the United States have

prescribed several cases in which priorities or preferences may be granted :

Any deficiency in the redemption of the bank's circulation notes ; 82 certi
fied checks given to the United States in payment of customs duties,83 and
of certain taxes.84 The federal statute85 which gives the United States
priority over creditors as against an insolvent estate has no applicability
in the liquidation of National banks; the National Bank Act is in itself
a complete code for the liquidation of such banks and only such priorities
as therein specified prevail.86 The moment a National bank goes into
the hands of a receiver, the federal law becomes the law of the distribution
of its assets as distinguished from state law; in no other way could the
federal mandate of equality be carried out.87 State statutes granting
preferences in insolvent National banks frustrate the purpose of national

legislation, are invalid and bow to the omnipotence of the paramount federal
authority.88 The federal courts have worked a formula for the establish
ment of preferred claims. Creditors seeking to impress in their favor
a trust upon the assets of an insolvent national bank must establish
from their transaction with the bank before suspension three indispensable
requisites: First, that the bank received the property of the claimant
in a fiduciary capacity.89 Second, that the property so received actually
augmented the existing assets, or the existing assets were definitely segre
gated.90 Third, that the augmented assets are traceable as an identifiable
res in the receiver's hands.91 The one seeking the preference has the
burden of establishing these prerequisites; all doubts are resolved against
the claimant.92 Money held by a bank as trustee is not part of its assets

80 First National Bank of Selma v. Colby, 21 Wall. 609 (1875); White v. Knox,
111 U. S. 784 (1884) ; Richmond v. Irons, 121 TJ. S. 27 (1887).

81 White v. Knox, supra; Merrill v. National Bank of Jackson, 173 U. S. 131 (1889).
82 Supra note 79. See also; Davis v. Elmira Savings Bank, 161 U. S. 275 (1896);

Cook County National Bank v. U. S. 107 U. S. 445 (1883).
83 37 Stat. 733 (1913), 19 U. S. C. A. � 198 (1926).
84 Ibid.
85 1 Stat. 676 (1799), 31 U. S. C. A. � 191 (1926).
88 Supra Note 82.
97 First National Bank of Chicago v. Seldon, 120 Fed. 212 (C. C. A. 7th, 1903).
88 Davis v. Elmira Savings Bank, supra note 82, Jennings, Receiver v. U. S. Fidelity

and Guaranty Co., 293 U. S.�� (1935).
88 See Keyes v. Paducah & I. R. Co., 61 F. (2d) 611 (C. C. A. 6th, 1932). See Central

National Bank v. Conn. Mutual Life Insurance Co. 104 IT. S. 54 (1881).
90 See Larabee Flour Mills v. First National Bank of Dublin, 52 F. (2d) 146 (S. D.

Georgia 1931) ; Allied Mills v. Horton, 65 F. (2d) 708 (C. C. A. 7th, 1933) ; Empire State

Surety Co. t. Carroll County, 194 Fed. 593 (C. C. A. 8th, 1912).
91 See Jennings, Receiver v. U. S. Fidelity and Guaranty Co., 294 U. S. (1935)

23 Geo. Law J. 534; Swan v. Children's Home Society, 67 F. (2d) 84 (C. C. A.

4th, 1933) ; Edisto National Bank v. Bryant, 72 F. (2d) 917 (C. C. A. 4th, 1934) ; Lucas

County v. Jamison, 170 Fed. 338 (S. D. Iowa 1908) ; American Can Co. v. Williams, 176

Fed. 816 (W. D. N. Y. 1908); Blakey v. Brinson, 286 U. S. 254 (1932); Farmers National
Bank v. Pribble, 15 F. (2d) 175 (C. C. A. 8th, 1926).

92 Schuyler v. Littlefield, 232 U. S. 707 (1914) ; Minard v. Watts, 186 Fed. 245 (C. C.
Kansas 1910).
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and consequently not governed by the ratable distribution provision; 93 and
the money should be returned subject to tracing and augmentation.94
Where a deposit is received by the officers of a national bank knowing
the same to be hopelessly and irretrievably insolvent, a trust ex maleficio
arises in favor of the depositor when the depositor elects to rescind the
contract of deposit, subject to tracing and augmentation.95

Another phase of National banking law has commanded attraction�
the law of set-off. It may be stated at the outset that there is nothing
in the Acts of Congress governing the liquidation of National banks
which authorizes any other rule in respect to set-off than those recognized
and enforced by the courts.96 But as a general rule, when a depositor
is indebted to a bank and the debts are mutual�that is, between the same

parties, and in the same right�the bank may apply the deposit, or such
portion thereof as may be necessary to the payment of the debt due it
by the depositor, provided there is no express agreement to the contrary
and the deposit is not specifically applicable to some other particular
purpose.97 In its broadest sense, set-off is the discharge or reduction of
one demand by an opposite one,98 and has frequently been defined as a

cross claim,99 or as a counter demand;100 strictly speaking this right is
not a lien when applied to a general deposit�for a person cannot have
a lien on his own property. Set-off, both at law and in equity, is under
stood as that right which exists between two parties, each of whom,
under an independent contract, owes an ascertained amount to the
other, to set off their respective debts by mutual deduction.101 To be
mutual, the cross demand set up must be shown to belong individually
to the defendant with a corresponding right to sue for the same in his
individual name. The mutuality must exist at the moment of insolvency;
the right to set-off is governed by the situation at that moment and not

by conditions thereafter created.102 The theory behind the law of set-off
has been attacked on the ground that such a right is repugnant to the
ratable distribution of assets to all the creditors of a National bank;103
and in fact grants an unauthorized preference to such a depositor. Mr.
Chief Justice Fuller answered this argument in the celebrated case of
Scott v. Armstrong 104 when this language was used : "We do not regard
this position as tenable . . . Where a set-off is otherwise valid, it is
not perceived how its allowance can be considered a preference, and it

93 Spokane County v. Clark, 61 Fed. 538 (C. C. Wash. 1894).
94 Lucas County v. Jamison, supra note 91; Emigh v. Earling, 134 Wis. 565, 115

N. W. 128 (1908) aff. 218 U. S. 27 (1910).
95 Importers' and Traders' Bank v. Peters, 51 Hun. 640 (N. Y. 1889) ; Richardson

v. Oliver, 105 Fed. 277 (C. C. A. 5th, 1900).
96 Yardley v. Clothier, 49 Fed. 337 (1892); Scott v. Armstrong, 146 U. S. 499 (1892).
97 3 R. C. L. 588 and cited cases.

98 Auten v. U. S. National Bank, 174 U. S. 125 (1889).
99 Ansley v. Piedmont Bank, 113 Ala. 467, 21 So. 59 (1896).
100 Merchants Heat etc. Co. v. Clow, 204 U. S. 286 (1907).
101 Scammon v. Kimball, 92 U. S. 362 (1876).
102 Scott n. Armstrong, supra note 96; Yardley v. Philler, 167 U. S. 344 (1897) ; Dakin

t. Bayly, 290 U. S. 143 (1933).
103 13 Stat. 114 (1864), 12 U. S. C. A. � 194 (1926).
104 Supra note 96.
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is clear that it is only the balance, if any, after the set-off is deducted

which can justly be held to form part of the assets of the insolvent. The

requirement as to ratable dividends, is to make them from what belongs
to the bank, and that which at the time of insolvency belongs of right
to the debtor does not belong to the bank." Where the bank's obligation
is payable in the future, but the depositor's obligation is payable at the

time of closing, the offset is universally allowed;105 for in legal effect

the bank's insolvency has matured the obligation. Since the right of

set-off is governed, as we have seen by the state of things existing at the

official date of closing, a debtor to the bank cannot buy up claims and

use them for offset purposes.106 And it has of late been decided that

although at law, and generally in equity, a claim of one of two joint
obligors cannot be set-off against the joint debt, where justice requires,
and there is no adequate remedy at law, a court of equity under some

circumstances will order a set-off.107 On a negotiable instrument, the

depositor has no right of offset where the bank has pledged the instru

ment to a third party. 108 The voluntary payment by the maker of a

promissory note with a full knowledge of all the facts, operates as an

abandonment and waiver of all right to set-off cross demands or inde

pendent debts and a bill closing such facts presents no case for equitable
relief by way of equitable set-off.109

The liability of stockholders of insolvent National banks presents
fascinating problems; to some extent (at least) this legal phase has

elsewhere been treated; to harmonize with the design of this sketch, suffice
to refer to that treatment.110

W. V. O'C., JR.

PUBLIC UTILITIES�Limits of State Control Over Interstate Motor

Carriers.

No history of civilization written today, be it even of the Wellsian

type, can be called complete unless it includes at least an outline of the

development of transportation, with particular reference to land communi
cation. Similarly, no legislation designed to provide for Federal regula
tion of the transportation of passengers and property by motor carriers

operating in interstate or foreign commerce can be effective unless it

105 Scott v. Armstrong, ibid. See'Clark, "Set-off in cases of immatured claims in In

solvency and Receivership." (1920) 34 Harv. L. R. 178.

106Dyar u. Sebrell, 135 Cal. 597, 67 Pac. 1036 (1902); American Bank n. Wall.,

56 Me. 167 (1868); Scott v. Armstrong, supra note 96.
i�7 Bromley Shepard Co. v. Roelker, 8 F. Supp. 215 (D. C. Mass. 1933) ; aff. Roelker

v. Bromley-Shepard Co., 73 F. (2d) 618 (C. C. A. 1st, 1934) certiorari denied February 5,

1935. See also Gray v. Rollo, 18 Wall. 629 (1874) and 81 A. L. R. 781.

i�8Philler et al. �. Jewett Co., 166 Pa. 456, 31 Atl. 204 (1895); Balbach �. Freling-

huysen, 15 Fed. 675 (C. C. N. J. 1883) ; Ellerbe v. Studebaker, 21 F. (2d) 993 (C. C.

A. 4th 1927).
109 U. S. Bung Manufacturing Co. v. Armstrong, 34 Fed. 94 (C. C. S. D. Ohio 1888)
110 (1935) 23 Geo. L. J. 536-540.
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evolves as the result of a careful study of the efforts of the States to
control interstate motor carriers, and the limitations on the power of the
State to effectively enforce its regulations.*

The problem of the commercial motor vehicle is not a new one, and
its importance has grown in the past twenty-five years as it has extended
its field of operation so as to make it, at least in certain fields, a formidable
and often successful rival of the railroads. While Congress has contributed
in a very tangible way to the development of interstate highway trans
portation through its federal-aid and public works system, it has not at
this writing definitely undertaken to solve the problems of public regula
tion which have become necessary but has left that task to the States. It is
with the manner and extent of regulation which the States have attempted
to exercise that this article concerns itself.

The Constitution confers on the Federal Government the power to

regulate interstate commerce.1 The question of how far this power in the
Federal Government is exclusive of regulatory power by the several
States has arisen in many different fields of business activity. A variety
of formulas has been devised by the Supreme Court in the cases dealing
with the question whether a particular State regulation is obnoxious to
the commerce clause. It has been held that State action may "incidentally
affect" interstate commerce, but may not "directly affect" or "burden" or

"obstruct" it, or "regulate it in the constitutional sense;" a State may
"regulate" interstate commerce where the subject matter does not in itself
require uniform national legislation, but admits rather of diversified local
treatment. Attempts have been made to reconcile and systematize these
various formulas so as to reduce them to a logical and coherent set of
tests or rules.2 But efforts of that kind have uniformly proved to be of
little practical value. When the Court says that a particular State
regulation is valid as a "local police measure," in that it only "incidentally
affects" interstate commerce, or does not "directly burden" it, the Court
is only rationalizing its conclusion that the regulation ought to be sus

tained.3 Very little light is thereby shed on the real substantial con

siderations that have controlled the Court's decision. In these cases the

Supreme Court has dealt essentially with policy questions, and has bal
anced national economic interest against the necessities of local regulation.
The test can best be stated in terms of reasonableness:

". . . the test should be considering the reasonable demands of
a State in the protection of the life and business of its people, and con-

* Articles on this subject by Paul G. Kauper, Research Asst., Univ. of Michigan Law

School, in (1933) 31 and 32 Mich. L. Rev. are of immeasurable value.
1 Art. I, Section 8.
2 See Reynolds, The Distribution op Power to Regulate Interstate Carriers

Between the Nation and the States (1928) 365.
3 "Terms like 'exclusive' and 'Concurrent', 'direct' and 'indirect' have only served to

confuse. To discard them will tend to clarify. They are labels of a result, and not instru
ments for the solution of a problem." Frankfurter and Landis, The Compact Clause of the
Constitution�A Study in Interstate Adjustments (1925) 34 Yale L. J. 685, 719. See
dissenting opinion of Mr. Justice Stone in Di Santo v. Pennsylvania, 273 U. S. 34, 44
(1927). Also Light, The Supreme Court and Commerce by Motor Vehicle (1929) 7 N. C. L.
Rev. 268, 278 (1929) ; notes in (1927) 22 III. L. Rev. 197, 200; (1927) 27 Col. L. Rev. 573.
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sidering the reasonable demands of the United States in the protection
of the life of reasonably free action in interstate commerce, is this State
action, under all circumstances reasonable regulation?" 4

The limitations of State control over interstate motor carriers may
be best discussed under the following six heads:

1. Regulations intended to restrict competition.
2. Regulations to relieve highway congestion.
3. Regulations to promote public health and safety.
4. Regulations to control business practices and the service rendered.
5. Regulations to assure satisfaction of legal liabilities.
6. Tax regulation.

I. Regulations to Restrict Competition.

The most striking feature of motor carrier regulation lies in the
granting or withholding of permits to operate, commonly called the cer

tificate of public convenience and necessity. A more ambiguous phrase
than "public convenience and necessity" has seldom been invented. It

might well mean anything which a public utility commission desired it
to mean; and in fact, as a result either of explicit legislative definition
or of interpretation by courts and commissions, a very considerable variety
of meanings is actually disclosed in practice. With surprising unanimity,
however, courts and commissions have agreed that the primary test of
the public convenience and necessity of a proposed service is the adequacy
or inadequacy of existing service on the route or in the territory which
the applicant seeks to serve.

May a State, proceeding on this theory, restrict competition in inter
state motor transportation by denying permission to use its highways to
an applicant on the ground that existing transportation facilities are

already serving the interstate territory adequately?
Before the question arose as to motor carrier transportation, the

Supreme Court had committed itself to the doctrine that in the absence
of Congressional legislation the channels of interstate commerce are to

be left open to unrestricted competition. In other words, Congress pos
sesses the exclusive power of placing restrictions on competition in inter

state commerce.5
This all important problem came before the United States Supreme

Court in Buck v. Kuykendall.6 The case came up on appeal from a federal

4 Gavit, The Commerce Clause (1932) � 12 (d). See also Note (1929) 77 TJ. of Pa.
L. Rev. 904.

6 In Gibbons v. Ogden, 9 Wheat. 1 (1824), the Supreme Court's first pronouncement
on the commerce clause, Mr. Chief Justice Marshall declared invalid a New York statute

which had sought to create a steamboat monopoly. Daniel Webster in his argument in
the case said that the creation of monopolies was one of "those high exercises of power"
which was necessarily left with Congress alone. Id. at 15.

8 267 U. S. 307 (1925), noted in (1925), 14 Calif. L. Rev. 58; (1925) 25 Col. L. Rev.

670; (1925) 20 III. L. Rev. 309; (1925) 11 Va. L. Rev. 114. That the decision in the

Buck case is an affirmance of Gibbons v. Ogden, supra note 5, see (1925) 10 Corn. L. Q.
518; (1929) 77 U. of Pa. L. Rev. 904, 908.
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district court in the State of Washington. Buck, the applicant in the
case before the Court, wished to operate a bus line between Portland,
Oregon, and Seattle, Washington. The Oregon authorities had granted
him a certificate but he was denied a certificate by the Washington au

thorities on the ground that the Seattle-Portland territory was already
being adequately serviced by frequent steam railway service and by four

connecting auto stage lines, all holding certificates from the State of

Washington. No question of highway congestion was presented... The

Supreme Court held that because of the Commerce Clause, the State of

Washington "could not restrict competition in interstate motor transpor
tation." It declared invalid the attempt to deny an interstate motor

carrier the privilege of using the highways of the State on the ground
that existing transportation facilities were already adequate. Mr. Justice
Brandeis who wrote the opinion in this landmark case, said that:

". . . appropriate state regulations, adopted primarily to promote
safety upon the highways and conservation in their use are not obnoxious
to the Commerce Clause, where the indirect burden imposed upon inter
state commerce is not unreasonable . . . The provision here in question
is of a different character. Its primary purpose is not regulation with
a view to safety or to conservation of the highways, but the prohibition
of competition. It determines not the manner of use, but the persons by
whom the highways may be used. It prohibits such use to some persons
while permitting it to others for the same purpose and in the same man

ner. Moreover, it determines whether the prohibition shall be applied
by resort, through state officials, to a test which is peculiarly within the

province of federal action�the existence of adequate facilities for con

ducting interstate commerce. The vice of the legislation is dramatically
exposed by the fact that the State of Oregon had issued its certificate
which may be deemed equivalent to a legislative declaration that, despite
existing facilities, public convenience and necessity required the estab
lishment by Buck of the auto stage line between Seattle and Portland.

Thus, the provision of the Washington statute is a regulation, not of the
use of its own highways, but of interstate commerce. Its effect upon
such commerce is not merely to burden but to obstruct it. Such state

action is forbidden by the Commerce Clause." 7

The main emphasis in the opinion was upon the point that a single
State was not competent to decide whether competition in interstate

commerce should be restricted for the purpose of creating and main

taining satisfactory transportation service. A national viewpoint was

required.
It has been noted that Justice Brandeis also referred to the fact that

the highway in question had been built in part with federal-aid money.

But in Bush & Sons Co. v. Maloy,8 decided the same day as Buck v.

Kuykendall, the Court decided the same question in the same way, even

though a federal-aid highway was not involved. Justice Brandeis said :

"The federal-aid legislation is of significance, not because of the aid

7 Id. at 315.
8 267 TJ. S. 317, 324 (1925). Mr. Justice McReynolds filed an opinion in which he

dissented from the holdings in the Buck and Bush cases.
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given by the United States for the construction of particular highways,
but because those acts make clear the purpose of Congress that State
highways shall be open to interstate commerce."

The Supreme Court doctrine of a State's absolute inability to deny
a certificate for interstate operation has since been "modified" in practice
by Rhode Island in its refusal of a certificate to an applicant who was

guilty of violating the state criminal law.9 Likewise, the Ohio Commis
sion refused a certificate to the New York Central Railroad for motor

freight transportation of goods intrastate and interstate over the route
from Danbury, Ohio to Cleveland and Toledo. The Ohio State Supreme
Court affirmed this decision, pointing out that the proposed route being
entirely within the State, the fact that some of the goods transported
were destined to interstate points was immaterial.10

A further instance "modifying" a State's inability to deny a certifi
cate for interstate operation arose when the Missouri Commission reasoned
that no certificate will issue for intrastate or interstate operation where
the applicant fails to show financial ability to establish dependable, con

tinuous, and adequate service, or where the evidence demonstrates the

applicant to have insufficient comprehension of the responsibilities and
duties of a motor carrier; and, in failing to register his fictitious name

with the Missouri Secretary of State, the applicant violated the State
law and was therefore not entitled to the certificate. Consequently, the
Commission denied the certificate for the proposed interstate commerce

carriage.11
Again in Rhode Island a certificate for interstate operation was

granted with limitations by its Public Utilities Commission. The appli
cant asked authority to operate a bus service from Newport to Boston,
leaving and entering Newport along specified streets. Realizing its ina

bility to apply the public convenience and necessity test to the proposed
operation, the Commission ruled that traffic conditions on the streets
named in the application did not warrant use of those streets for the

proposed interstate service and substituted other specified streets therefor.
"The Commission may make reasonable regulations for the operation of
interstate jitneys, and define the highways of this State which they may
use." 12

There is little doubt but that these cases reveal an important modifica
tion of the prevailing doctrine that a State cannot withhold certificates
where interstate operation is involved. The modification comes to this : For

just cause the state may deny the certificate.13

9 Fortnightly, Deo. 10, 1931, Special Session, 766.
10 New York Central R. R. Co. v. Public Utilities Commission, 123 Ohio St. 370,

175 N. E. 596 (1931).
11 in re Cort, P. U. R. 1932B, 45 (Mo.).
�In re Farnum, P. U. R. 193 ID, 453 (R. I.).
13 Accord: Michigan Pub. Util. Comm. v. Duke, 266 U. S. 570 (1925) ; Bush & Sons Co.

v. Maloy, supra note 8; Hi-Ball Transit Co. v. Railroad Comm., 27 F. (2d) 425 (N. D.
Tex. 1928) ' Atlantic-Pacific Stages v. Stahl, 26 F. (2d) 260 (W. D. Mo. 1929) ; People d.

Yahne, 195 Cal. 683, 235 Pac. 50 (1925) ; Woolet v. Compania de Transposes, P. U. R.
1927D, 526 (foreign commerce) ; Western Trans. Co. v. People, 82 Colo. 456, 261 Pac. 1

(1927); Re Indianapolis-Cincinnati Bus Co., P. U. R. 1926D, 362 (Ind.); State v. Martin,
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II. Regulations to Prevent Highway Congestion.

Regulations affecting the use and conservation of highways may be

divided into two classes.
1. Those designed to preserve the usefulness of the highways to the

general public for normal highway purposes as distinguished from use

by carriers for hire; and,
2. Those designed to preserve the roadbeds from destructive use.

Statutes placing limitations on the size and Weight of motor vehicles
using the public highways are very common. In Morris v. Duby,14 a gross

weight limitation of 16,500 pounds was held valid as to an interstate
motor carrier. In Sproles v. Binford,15 a net load limitation of 7,000
pounds was held valid as to such a carrier. The objections that a weight
limitation based on the net load factor did not take into account the real
vital factors pertinent to the problem of vehicle impact and highway
stress, and that a scientific weight limitation should be based on the maxi

mum axle-load distribution of gross weight, were met with the following
answer by Mr. Chief Justice Hughes:

"Limitations of size and weight are manifestly subjects within the
broad range of legislative discretion. When the subject lies within the

police power of the State, debatable questions as to reasonableness are

not for the courts but for the legislature, which is entitled to form its
own judgment, and its action within its range of discretion can not be
set aside because compliance is burdensome." 16

If the State may place .restrictions on the size and weight of motor
vehicles to conserve the highways, to promote safety and to relieve con

gestion, it may fairly be argued that the State can exclude all motor

carriers for hire from its highways in order to achieve the same end.17

210 Iowa 207, 230 N. W. 540 (1930) ; Re Maine Motor Coaches, Inc., P. U. R. 1926B, 545
(Me.) ; State v. LeFebvre, 174 Minn. 248, 219 N. W. 167 (1929) ; Re Cooke City Serv., P.U.
R. 1925E 399 (Mont.) ; West Jersey & Seashore R. R. v. Public Util. Comm., 149 Atl. 269
(N. J. 1930) ; Pine Hill-Kingston Bus Corp. v. Davis, 232 N.Y. Supp. 536 (1929) ; Penn
sylvania R. R. v. East Coast Coach Co., P. U. R. 1927C, 603 (Pa.); Newport Elec. Corp.
v. Oakley, 47 R. I. 19, 129 Atl. 613 (1925); Re Crittenden, P. U. R. 1927D 733 (S.D.);
Re Terminal Motor Bus Co., P. U. R. 1929C, 504 (Wis.). Contra: Bartels v. Hessler,
P. TJ. R. 1922D, 193 (111.); East St. Louis, C. & W. Ry. v. Dingerson, P. TJ. R. 1924C,
127 (111.) ; Grigger & Stepp v. Allen, 219 Ky. 254 (1927) semble: Re Interstate Transit,
P. U. R. 1930A, 457 (Tenn.) ; cf. Re La Fors, P. U. R. 1926B, 615 (Wash.).

In practice, however, the rule has been much weakened by cases requiring certificates
of operators interstate in fact, on the ground that their interstate operation was a

mere subterfuge, Pennsylvania R. R. v. Colonial Stages, P. U. R. 1930B, 244 (Pa.);
Delaware, L. & W. R. R. v. Martz Bus Co., P. TJ. R. 1929D, 253 (Pa.) ; Re Cowell, P. TJ. R.
1927B, 612 (R.I.) ; or even because the operation was predominantly intrastate, New York
Cent. R. R. v. Conlin Bus Lines, 258 Mass. 498, 155 N. E. 601 (1927) ; Public Serv. Comm.
v. Highway Motor Coach Co., P. TJ. R. 1927D, 309; Re Inter-City Coach Co., P. U. R.
1927E, 421. These decisions, particularly the latter, seem extremely questionable.

"274 TJ. S. 135 (1927).
"286. U. S. 374 (1932).
16 Id. at 388-89.
17 The Supreme Court has hinted on several occasions that a State may exclude motor

carriers as a class from the highways altogether. See opinions of Mr. Justice Sutherland
in Packard v. Banton, 264 TJ. S. 140, 145 (1924), and Stephenson v. Binford, 287 U. S. 251,
264 (1932).
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This question however is not apt to arise very often in practice. The
important problem is whether a State may deny to an interstate operator
the privilege of using an open highway if conditions of traffic congestion
demand such denial? The decision of the Supreme Court in Buck v.

Kuykendall 18 that a State can not deny the use of its highway to an

interstate motor carrier on the ground that existing transportation facili
ties are adequate said nothing about a State's power to exclude inter
state motor carriers from a particular highway in the interests of high
way safety and conservation. Mr. Justice Brandeis declared of the cer

tificate required in the Buck case that its "primary purpose was not regula
tion with a view to safety or to conservation of the highways but the
prohibition of competition." 19 With the increase in the number of
motor carriers on the highways and the simultaneous augmentation in
the number of private pleasure vehicles, State Commissions began to
inquire whether the applicant was intending to operate over a highway that
was already congested.

In 1933, the Supreme Court of the United States, in the case of
Bradley v. Public Utilities Commission,20 held that the action of the
Ohio Commission in refusing a certificate to an interstate operator to

operate over a particular highway because of highway congestion on that

specific route was not invalid as an interference with interstate com

merce. The Court, speaking through Mr. Justice Brandeis, pointed out
that the action of the Commission did not exclude the carrier from in
terstate commerce as such, but left open the possibility of an altered or

amended route.
It is possible that as a result of the Bradley decision State Commis

sions, anxious to preserve existing motor carrier lines against inroads
of added competition, will more readily find that important highways
are so badly congested as to admit of no additional traffic. The Supreme
Court probably appreciated the possibility that under cover of the rule of
the Bradley case State Commissions would be able to evade, if so inclined,
the rule in the Buck case. Nevertheless the decision in the former case

shows that the Supreme Court is prepared to allow State Commissions
considerable discretion in determining whether a particular highway is
too congested to carry additional interstate traffic.

III. Regulations to Promote Public Health and Safety.

Highway congestion is directly concerned with public safety. How
ever the matter of public health and safety is of sufficient importance
as to require a separate classification. No fault can be found with the
statement that the public may reasonably expect motor vehicles to be

operated by physically fit, mentally competent, reliable, and experienced

18 Supra note 6.
19 Id. at 315.
20 U. S. Daily, April 11, 1933, at 117. Compare Stephenson v. Binford supra note 17,

where the Court held that a Texas statute requiring a permit of intrastate contract
carriers was valid as a "highway conservation" measure.
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drivers. It also seems reasonable that the State should be allowed to

prescribe standards of fitness for the drivers of buses and trucks even

though they are engaged in interstate commerce, and to conduct examina

tions to see if operators measure up to those standards. As early as

1915, in the case of Hendrick v. Maryland 21 the Supreme Court held that
a State could require non-residents traveling over its highways in motor

vehicles to secure a driver's license. The Supreme Court decision up

holding state laws requiring examination into the physical fitness of lo

comotive engineers 22 indicates that the Court will allow a State consid

erable discretion in prescribing standards of physical fitness for motor

carrier operators and subjecting them to physical examinations. State
laws limiting the hours of labor of motor bus operators also can be sus

tained as to interstate carriers, since they are designed primarily to

protect both passengers and third persons on the highways from hazards

created by a driver who is worn by long consecutive hours of service and

consequent loss of sleep.22<a> It has been held that a State may deny
the use of its highways to an interstate operator who has repeatedly vio

lated the speed laws or has been guilty of other reckless and negligent
acts that demonstrate his unfitness to be engaged in the business of haul
ing passengers on a public thoroughfare.23

Interstate motor carriers may be required to provide safe and health

ful traveling conditions for its passengers. The State may insist that

motor buses be kept clean, that proper ventilation be provided, and that

coaches be regularly fumigated.23 <a> To protect passengers against fire

hazards, the State may forbid smoking in buses.23 <b> State laws respect
ing clearance lights and weight and size limitations lack uniformity, and
it is no exaggeration to say that an interstate motor carrier often finds

himself at a disadvantage in complying with the diverse laws of the

States through which he is operating. An interstate carrier that is re

quired to carry orange clearance lights by one state, red clearance lights

21 235 TJ. S. 610 (1915); noted in (1915) 20 Va. L. Reg. (N. S.) 869. Mr. Justice

McRenyolds said at page 622: "In the absence of national legislation covering the subject
a State may rightfully prescribe uniform regulations necessary for public safety and order
in respect to the operation upon its highways of all motor vehicles�those moving in
interstate commerce as well as others." Hendrick v. Maryland was followed in Kane v.

New Jersey, 242 U. S. 160 (1916).
22 Smith v. Alabama, 124 TJ. S. 465 (1888); Nashville, Chattanooga and St. Louis

Ry. v. Alabama, 128 U. S. 96 (1888).
22 00 Assumption made from Northern Pacific Ry. v. Washington, 222 TJ. S. 370

(1912).
23 In Re Detroit-Cincinnati Coach Line, P. TJ. R. 1928C, 571, (Ohio) the Ohio Public

Utilities Commission revoked the certificate of an interstate bus company whose operators
has been repeatedly guilty of violating the speed laws of the State. The Commission's
action was sustained in Detroit-Cincinnati Coach Line, Inc. v. Public Utilities Com
mission, 119 Ohio 324 (1928).

23W Assumption made from South Covington and Cincinnati Street Ry. v. Covington,
235 U. S. 537 (1915).

23 0>) Assumption made from New York, New Haven and Hartford R. R. v. New
York, 165 U. S. 628 (1897).
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by a second and green clearance lights by a third finds this rainbow-
assortment of lights not only expensive but also inconvenient.24

Nevertheless, under its police power the State may regulate inter
state motor carriers in respect to safety equipment and devices for the
better protection of passengers and third persons against collision, break
downs, and other hazards, and require that buses and trucks carry a

designated number of lights of various kinds so placed as to outline the
size and form of the vehicle.

IV. Regulations to Control Business Practices and Service Rendered.

The case of Buck v. Kuykendall illustrates the general proposition
that in the realm of economic legislation the States have much less leeway
in regulating interstate motor carriers than in the field of health and
safety measures. Inasmuch as there is very little material available by
way of direct authority, it is necessary to look to the railroad cases for

purposes of comparison. On the authority of the Wabash case 25 it may
safely be asserted that a State may not regulate the rates or tariffs of
an interstate motor carrier. The question as to whether it may be com

pelled to render intrastate service to meet local needs has never been

adjudicated, but it is highly probable that a State commission can compel
an interstate common carrier to perform this local service if it is necessary
and reasonable. There are a number of Supreme Court decisions with

respect to interstate railroads to the effect that interstate trains can be

compelled to furnish reasonable service by way of local stops, but that
if adequate local service is already provided, interstate railroads cannot
be required to stop their through limited trains at every town or village.26

Two state commissions have decided definitely in the affirmative the

question as to whether an interstate motor carrier which has established
service over a particular route must provide continuous and regular serv

ice, and must give notice to the state commission if it intends to suspend
or discontinue its service.27 It would seem that this view which requires
service to be continuous and notice of suspension to be given is a practical
one since patrons come to depend upon such service.

24 "We have difficulties. We try to comply with the law. We come through one State
and the law specifies certain lengths, certain widths, and you must have certain lights.
You go into another State and you are in violation of the law. You go into a third State,
and you are within the law. If you are operating through three or four States, and if you
will look at some of these trucks lights as they come down the road at night, you might
think that Christmas trees were coming along." Taken from statement of J. L. Keishin,
President of Keishin Motor Express Co., on hearings before the House Foreign Commerce
Committee on H. R. 6836, 73rd Cong. 2d Sess., at 88.

26 Wabash, St. Louis & Pacific Ry. v. Illinois, 118 U. S. 557 (1886). Nor can a State

regulate the charge of tolls on un interstate bridge. Covington and Cincinnati Bridge
v. Kentucky, 154 TJ. S. 204 (1894J. It is true that the Supreme Court has held in Port

Richmond & Bergen Point Ferry Co. v. Hudson County, 234 TJ. S. 317 (1914), that a

State may regulate interstate ferry rates, but this case has been considered exceptional.
See Shenton, Interstate Commerce During the Silence of Congress (1919) 23 Dickinson L.
Rev. 78, 92.

26 The cases are collected in Gavit, op. cit. supra note 4, at � 134n.
27 See Re Aselton, P. TJ. R. 1927A, 503, (R. I.), and Re Ward-Way, Inc., P. U. R.

1930C, 466 (Mo.).
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The railroad cases furnish an analogy to show that interstate motor

common carriers may be required to observe the common law rule as to

equal service to all patrons without discrimination. Thus an interstate
carrier could be compelled, either by statute, by order of commission, or by
court decisions, to observe the common law rule as to prompt service.29
Summing up this subdivision, it might be said that reasonable service
requirements of this kind are valid as to interstate carriers.

V. Regulations to Assure Satisfaction of Legal Liabilities
Since it is easy for a non-resident operator, whose negligent driving

has made him liable for injuries suffered, to escape service of process
and thereby evade a personal judgment, a number of states have at
tempted to curb this evil. Either a non-resident operator is required, as

a prerequisite to the use of the highways, to execute an instrument desig
nating a state official as agent to receive service of process for him, or
it is provided that a non-resident, operating on the highways of the
state, by that very act is deemed to have designated a state official as

agent to receive process for him. In Kane v. New Jersey 29 the Supreme
Court held the later type of statute valid, stating that it was neither a

discrimination against non-resident operators nor an improper burden
on interstate commerce.

The more difficult problem, however, is to insure the financial re

sponsibility of motor carriers. In many instances these carriers are fi
nancially irresponsible and judgment-proof. Many States have therefore
passed legislation compelling motor carriers to provide either indemnity
bond or liability insurance to assure financial responsibility for damages.
The question as to whether such requirements improperly interfere with
interstate motor transportation was decided in the affirmative by Mr.
Justice Hughes in the case of Adams Express Co. v. New York30 where
it was held that a municipal ordinance requiring an express company
doing interstate business to protect shippers by a cargo bond was invalid
as a burden on interstate commerce. Eleven years later, in the well-
known case of Michigan Public Utilities Commission v. Duke 31 the Su
preme Court declared invalid a Michigan statute which sought to impose
all the obligations of common carriers upon private contract carriers by
truck, including the duty of furnishing an indemnity bond to protect the
cargo carried. The private contract carrier in question was engaged
in interstate operations. The Court held these regulatory requirements,
including the bonding provisions, invalid as to this carrier, basing its
decision on both the commerce clause and the due process clause of the
Fourteenth Amendment. Finally, in 1927, in the case of Sprout v. South
Bend,32 Mr. Justice Brandeis made this statement:

"Western Union Telegraph Co. v. James, 162 U. S. 650 (1895); Western Union
Telegraph Co. v. Crovo, 220 U. S. 364 (1911) ; Western Union Telegraph Co. v. Pendleton,
122 U. S. 347 (1887). But such regulations are invalid if given an extraterritorial effect.

29 Supra note 21.
30 232 U. S. 14 (1914).
31 Supra note 31, noted in (1925) 34 Yale L. J. 675.
32 277 U. S. 163, 172 .(1928), noted in (1929) 27 Mich. L. Rev. 823.
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"Such provisions for insurance are not, even as applied to buses

engaged exclusively in interstate commerce, an unreasonable burden on

that commerce, if limited to damages suffered within the state by per
sons other than the passengers."

The Supreme Court, however, has recognized the power of the States
to enact other measures for the benefit of passengers and shippers.33 It
has supported State legislation giving a cause of action to the survivor
of the passenger whose death resulted from negligent operation.34 Never
theless many text writers and legal authorities have frowned upon the
distinction made between passenger and shipper on the one hand, and
third persons in general, with respect to the requirement of liability in

surance or indemnity bonds. As was well said by the Washington Su

preme Court in Williams v. Denney:35
"Certainly those being carried through the states in interstate com

merce by such common carriers as those in question are as greatly affected
and as deeply concerned in the question, whether, if injured by their car

rier, they may obtain financial relief, as are those suffering damages
'other than the passenger.' "

In summation it may be said that a source of serious difficulty, par
ticularly in the earlier stages of regulation, was the failure to enact laws
which made proper distinctions between the legal rights and liabilities
of common and contract carriers. Such laws either sought to convert
contract carriers into common carriers by legislative fiat, or to impose
upon the former the public duties and responsibilities of the latter. The

early laws of California, Florida, Michigan and Ohio are typical of such
abortive legislation and the present statutes of a few other states reflect
similar infirmities. Resistance to enforcement of such laws resulted in
court decisions holding them invalid.36 Later legislation designed to
overcome the defects of earlier attempts was likewise contested, and it
was not until the latter part of 1932 that the powers of the states to

regulate the business of contract and private carriers became clearly
defined.37

VI. Tax Regulation.

The vast expenses incurred in building and maintaining highways
naturally result in the States attempting to realize a part of the expense
from taxation of those interstate motor carriers which use these high
ways. Three interesting United States Supreme Court decisions bearing
upon the right of a state to tax in the case of interstate motor carriers are

33 See Note in (1931) 31 Col. L. Rev. 1025, 1032.
34 Sherlock v. Ailing, 93 TJ. S. 99 (1876).
35 151 Wash. 630, 637, 276 Pac. 858, 861 (1929).
36 Frost v. Railroad Comm. of California, 271 TJ. S. 583 (1926) ; Michigan Public

Utilities Comm. v. Duke, supra note 31; Hissem v. Quran, 112 Ohio St. 59, 146 N. E.

808 (1924); Smith v. Cahoon, 283 U. S. 553 (1930).
37 Continental Baking Co. v. Woodring, 286 U. S. 382 (1932) ; Sprout v. South Bend,

supra note 31 ; Sproles v. Binford, 286 U. S. 374 (1932) ; Stephenson t>. Binford, supra
note 17.
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Helson v. Kentucky,38 Eastern Air Transport, Inc. v. South Carolina Tax

Commission,39 and Nashville, Chattanooga & St. Louis Ry. v. Wallace.*0
In the first, the Supreme Court reversed the ruling of the Kentucky Court

of Appeals,41 sustaining a statute imposing a tax on gasoline consumed
in operating a ferry on the Ohio River between points in Illinois and

Kentucky. As three-fifths of the distance lay in Kentucky the tax was

imposed on three-fifths of the gasoline consumed. The statute was held

unconstitutional, as it imposed a tax on an instrumentality of interstate

commerce. Mr. Justice Sutherland, speaking for the Court, said:
"A tax, which falls directly upon the use of one of the means by

which commerce is carried on, directly burdens that commerce. If a tax

cannot be laid by a state upon the interstate transportation of the subjects
of commerce, as this Court definitely has held, it is little more than repe
tition to say that such a tax cannot be laid upon the use of a medium by
which such transportation is effected." 42

In the second case, in upholding a special tax on the sale of gasoline
made to an interstate air transport company for consumption in inter
state carriage, Mr. Justice Hughes declared that:

"A non-discriminatory tax upon local sales in such cases has never

been regarded as imposing a direct burden upon interstate commerce and
has no greater or different effect upon that commerce than a general
property tax to which all those enjoying the protection of the State may
be subjected." 43

The last case above referred to concerned a Tennessee tax upon gaso
line brought into the State by a railroad company and stored there until
used in interstate commerce. Mr. Justice Stone said: "We cannot say
that the tax is a forbidden burden on interstate commerce because appel
lant uses the gasoline, subsequent to the incidence of the tax, as an instru
ment of interstate commerce. Taxes said to burden interstate commerce

directly when levied upon or measured by the operation of interstate
commerce or gross receipts derived from it, are beyond the state taxing
power." 44

This was a tax upon gasoline and storage, and "so was a part of the
common mass of goods within the State, subject to local taxation."

The power of a State to tax interstate motor carriers has been aptly
summarized in these words: "For state taxation imposed upon operators
of vehicles engaged in interstate commerce by motor vehicle to be valid
under the commerce clause of the Constitution, three general requirements
must be met. The tax must be imposed for a proper purpose, it must
be reasonable in amount, and it must not be discriminatory against inter
state commerce." 45

38 278 U. S. 245 (1929).
33 285 TJ. S. 147 (1932).
40 288 TJ. S. 249 (1933).
41 225 Ky. 45, 7 S. W. (2d) 506 (1928).
42 Supra note 38, at 252.
43 Supra note 39, at 149.
44 Supra note 40, at 267.
45 Note 42 Yale L. J. 402.
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Enforcement of State Regulation

Assuming that a State may grant or withhold a permit as a means

of enforcing legitimate conditions precedent to operation on its high
ways, may it refuse or revoke the permit as a penalty for specified unlaw
ful practices on the part of interstate motor carriers. In an Ohio case

on that very point, the Ohio Supreme Court sustained the revocation of
an interstate permit to a company to engage in bus transportation by
the Ohio Commission, Chief Justice Marshall stating: "We are of the

opinion that the right of revocation and prohibition is necessary to the
maintenance of a proper respect for State laws and State institutions.
We are further of the opinion that such revocation upon such grounds
does not offend against the provisions of Section 8 of Article I of the
Federal Constitution, though it of course should not be resorted to except
in aggravated cases. The Commission has found this to be an aggravated
case, and its order should be affirmed."46

On almost the same facts a three-judge federal court declared a

permit revocation by the Missouri Commission to be invalid as an inter
ference with interstate commerce.47

It seems that the only way a State may regulate competition from
the carrier engaged in interstate commerce, whether common carrier or

contract carrier, is on the ground of the danger to the public safety
resulting from congestion on the highway intended to be used. This
conclusion is recognized in Bradley v. Public Utilities Commission,*8 and
a more recent illustration of it is to be found in Wald Storage and Trans

fer Co. v. Smith,*6 where the court recognized that the plaintiff was en

gaged in interstate commerce, but upheld the decision of a State com

mission on its contention of highway congestion. The plaintiff had made

application to use practically every highway in the state but the com

mission held that public safety required a denial as to all of them. In

upholding the commission, the federal district court, in reply to the plain
tiff's contention that the denial was purely arbitrary, stated that tha

plaintiff would have to show that the commission's finding was unsupported
by the evidence, and held that the plaintiff had not made such a showing.
Thus a very convenient loophole has been developed through which the

States may regulate these carriers, for in view of the well-known con

gestion of most main highways it would be extremely difficult to rebut
the prima fades accorded to the orders of the Commission when made
within the apparent scope of their granted powers by a showing that

they are unrelated to the purposes sought to be achieved, and are mere

arbitrary fiats.

45 Detroit-Cincinnati Coach Line, Inc. v. Public Utilities Commission, 119 Ohio, St.
324, 164 N. E. 356 (1928), commented on in (1929) 3 Univ. Cinn. L. Rev. 354, and

(1929) 77 U. of Pa. L. Rev. 904, 908. See also Wheeling Traction Co. v. Public Utilities
Commission, 119 Ohio St. 481, 164 N. E. 523 (1928).

47 Atlantic-Pacific Stages, Inc., v. Stahl, 36 F. (2d) 260 (W. D. Mo. 1929).
48 Supra note 20.
49 4 F. Supp. 61 (S. D. Tex. 1933), noted (1933) 32 Mich. L. Rev. 267.
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Summary

The important problem of the manner and extent of regulation
affecting interstate carriers illustrates the uncertainty and conflicting
character of State policies and practice. There is an observable tendency
on the part of State legislatures to tread softly upon the debatable ground
of interstate regulation. The laws and regulations of six States do not
even mention interstate carriers and those of twenty-three others contain
merely vague declarations either that the laws do not apply and shall not
be construed to apply "except to the extent permitted" by the Constitu
tion and laws of the United States, or else that they "shall apply except
insofar as they may be in conflict with" the Federal Constitution and laws.

Where the States have taken a definite or publicly declared stand
upon the matter, their assertion of authority ranges in substance from
the pronouncement of Pennsylvania that interstate carriers are not sub
ject to the Commission's rules and regulations but "may register their

operations" if they comply with public-liability requirements, to the decla
ration of the Arkansas Legislature that interstate carriers "shall be sub

ject to the same rules and regulations and shall pay the same privilege or

excise tax" as intrastate carriers and of the Arkansas Commission that
"all rules and regulations and orders . . . apply equally to the�interstate
and intrastate transportation of persons and property for hire."

Between these extremes are the laws or regulations of the majority
of the States which specify the particular requirements with which inter
state carriers must comply. A few States, such as Georgia, have issued
a special compilation of rules applicable to interstate operations. Wis
consin has one of the latest and probably the most specific and complete
of any State law, as concerns interstate regulation. This law was drawn
with great care and with due regard to recent decisions of the Federal
and State Supreme Courts, in order to avoid improper interference with
interstate commerce.

Insofar as a general practice may be deduced from the State laws
and regulations, it is probably safe to conclude that interstate carriers
are required by most of the States to comply with regulations as to all
or many of the following matters :

(1) They must make application for certificates or permits and
in connection therewith must submit satisfactory information as to

ownership, financial responsibility, the route to be used, the condition
and character of equipment, and the service proposed, including operat
ing or time schedules. Such applications are usually granted without

any showing of public convenience or necessity.
(2) They must file bonds or insurance in the same amounts as

intrastate carriers, except that cargo or passenger insurance is not

usually demanded.
(3) They must pay certificate or permit fees and taxes.

(4) They must comply with speed and other operating rules and

with the applicable State laws generally.
(5) They must make accident and other reports, reports for
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tax purposes, and in many instances their accounts and records must

be kept within the State and subject to inspection.
(6) They must not engage in intrastate operation without an

appropriate certificate or permit and in that event are fully subject
to all State laws and regulations.

(7) If a non-resident, they must appoint a statutory agent for
the service of process.

The foregoing are the requirements most often mentioned. However,
a variety of others are or may be enforced by States, such as Arkansas,
Indiana, and Washington, which assume full or a very large measure of
control over the operation of interstate carriers.

An interesting feature of many State laws is a provision which au

thorizes the regulatory body to cooperate with the Interstate Commerce
Commission or to act as an agency of the Federal Government under

any authority that may be delegated to it in connection with the admin
istration of motor-carrier laws. Such provisions have been noted in the
laws of Idaho, Kentucky, Maryland, Montana, Nevada, New Jersey, Okla

homa, Pennsylvania, Virginia and West Virginia.
An even more interesting expression of State sentiment toward the

Federal regulation of motor carriers is found in Indiana in the form
of a joint resolution, reading as follows: 50

Be it resolved . . . That the General Assembly of the State of Indiana

respectfully memorializes the Congress of the United States to place the

operation of motor trucks and buses under the jurisdiction of the Inter
state Commerce Commission and subject such motor trucks and motor

buses to the same regulation as other common carriers.
In the absence of Federal legislation, the States have undertaken to

exercise certain powers over interstate carriers, many of which have been

sustained by the Federal Courts. The States also have certain powers,
such as those of taxation, which are not dependent upon the absence of
Federal action.51

50 Ind. Laws 1933, c. 274.
51 A summary of leading cases defining the powers of the States is as follows:

(1) In general.�In the absence of Federal legislation, a State may prescribe uniform
regulations adapted to promote safety upon its highwas^s and the conservation of their
use. Morris v. Duby, 274 U. S. 135 (1927) ; Hendrick v. Maryland, 235 U. S. 610 (1915);
Kane v. New Jersey, 242 TJ. S. 160 (1916). Such regulation may include the size of equip
ment, weight, speed, safety, congestion of highways, and the collection of taxes for the
use of highways. Sage v. Baldwin, 55 F. (2d) 968 (N. D. Tex. 1932).

(2) Licensing, registration, and certificates.�Reasonable requirements for registration
of motor vehicles and licensing of drivers may be enforced in the absence of national
legislation. Hendrick v. Maryland, supra, Michigan Public Utilities Commission v.

Duke, supra note 13, Kane v. New Jersey, supra.
A State may also require interstate carriers to obtain a certificate or permit to operate,

conditioned upon the payment of a reasonable charge for highway use and compliance
with reasonable requirements in the interest of public safety and convenience. Clark v.

Poor, 274 U. S. 554 (1927); Bradley v. Public Utilities Commission, 289 U. S. 92 (1933).
Roadway Express v. Murray 60 F. (2d) 293. (W. D. Okla. 1932).

(3) Fees and taxes.�Reasonable and nondiscriminatory license fees and excise or

mileage taxes for the use of highways may be imposed. Michigan Public Utilities Com-
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The full enforcement of the powers which the States may legally
exercise is, however, rendered difficult or impracticable in certain respects,
owing in some instances to the non-resident status of the interstate carrier

but, more generally, to the lack of complete regulatory authority. Ac

counts, records, and reports are an example of the latter situation.
On the other hand, a State cannot restrain wasteful competition and

unnecessary operations by withholding the issuance of a certificate or

permit.52 It has not jurisdiction over the rates, probably cannot prescribe
accounts, records, and reports except for tax purposes, and cannot require
bonds or insurance for the benefit of passengers or cargo.53 A state has
no control over the capitalization or consolidation of or the issuance of
securities by interstate carriers and only a limited jurisdiction to deal
with complaints.

Conclusion:

Most of what has been said before in this paper may have only an

historical value and importance for us in the next few years. Addressing
the opening session of Congress on January 4, 1935, President Roosevelt

requested that legislation be enacted at this session looking towards.
Federal control and regulation of interstate motor transportation. This

proposed legislation was deemed to be of such importance that the Chief
Executive placed it before legislation to revise and re-enact the important
and controversial National Industrial Recovery Act. In response to
the President's request for swift action, the Interstate Commerce Com
mittee of the Senate, under the able leadership of Senator Burton Wheeler
of Montana, on April 12, 1935, reported favorably Senate Bill 1629 which

mission v. Duke, supra note 13; Sprout v. South Bend, supra note 32; Continental Bak

ing Company i>. Woodring, 286 TJ. S. 352 (1932).
(4) Hours of service and qualifications of drivers.�The State may prescribe suitable

qualifications for drivers and regulate their hours of service. Sage v. Baldwin, supra.
(5) Size, weight, etc., of vehicles.�A State may limit the weight of loads trans

ported or the gross weight of vehicle and load. Sproles �. Binford, supra note 37;
Morris v. Duby, 274 TJ. S. 135, 144 (1927), or impose special conditions in the interest of

public safety and convenience and the conservation of highways. Phillips v. Moulton,
54 F. (2d) 119 (D. C. R. I. 1931). See also Motor Transport and Truck Company v.

Public Utilities Commission, 125 Ohio St. 374, 181 N. E. 665 (1932).
(6) Reports and records.�A State may require the keeping of accounts and making

of reports for the purpose of taxation. Continental Baking Company v. Woodring, supra.
(7) Public Liability bonds or insurance.�Bonds, insurance, or other adequate security

may be required for the indemnification of persons other than passengers or shippers.
Sprout v. South Bend, supra; Continental Baking Company v. Woodring, supra.

(8) Statutory agent.�A nonresident motor carrier may be required to appoint a local
agent for the service of process in actions growing out of operation within the State.
Kane v. New Jersey, supra; Hess v. Pawloski, 274 U. S. 252 (1927).

(9) Control over routes.�A State may refuse permission to operate over a route that
is so badly congested that the proposed service would endanger public safety. Bradley v.

Public Service Commission, supra.
62 Buck v. Kuykendall, supra note 6; Bush and Sons Company v. Maloy, supra note 8;

Sprout �. South Bend, supra note 32.
63 Sage v. Baldwin, supra note 51 ; Johnson and Transfer Lines v. Perry, 47 F. (2d)

900 (N. D. Ga. 1931); Michigan Public Utilities Commission v. Duke, supra note 13.
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is designed to provide for Federal regulation over contract and common

carriers operating in interstate or foreign commerce.54
This bill is a part of a complete and coordinated program of legisla

tion touching all forms of transportation recommended by the Federal
Coordinator of Transportation. The ultimate objective of the entire
program is a system of coordinated transportation for the Nation which
will supply the most efficient means of transport and furnish service as

cheaply as is consistent with fair treatment of labor and with earnings
which will support adequate credit and the ability to expand as need

develops and to take advantage of all improvements in the art. All parts
of such a system of transportation should be in the hands of reliable and

responsible operators whose charges for service will be known, dependable,
and reasonably free from unjust discrimination. This bill proposes to

bring about such conditions among the interstate motor carriers, the only
ones now almost wholly unregulated by Federal authority.

That Federal regulation of interstate motor transportation as an

aid to present State regulation is coming soon is an inevitable conclusion;
the only question is what form of regulation will it be.

P. M.

"Sen. Rep No. 482, 74th Cong. 1st. Sess. (1935).
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RECENT DECISIONS

CARRIERS�Contract Against Negligence.
Libel by Rheinstrom Brothers Company against the steamship An-

saldo San Giorgio I. Three shipments totaling 4,266 barrels of cherries
in brine were loaded at Italian ports consigned to the respondent at ports
in the United States. The cargo arrived in bad condition due to improper
stowage and the respondent filed a libel to recover damages. The cause

was referred to a commissioner. He computed the damages on the basis
of the market value of the goods at destination on the date of arrival.
The carrier resisted any award, relying upon the following clause in the

bills of lading: "In the event of claims for loss, damage or short delivery
the same shall be adjusted on the basis of the invoice value of the entire

shipment adding expenses necessarily incurred." Held, the agreement is
against public policy as its effect is to relieve the carrier from the con

sequences of its negligence. The Ansaldo San Giorgio I v. Rheinstrom Co.,
294 U. S.� (1935).

The case does not involve the right of a carrier to exempt itself by
contract from liability for the consequences of events beyond its control.
The right of a common carrier to limit by special contract his common-

law liability is fully settled. Express Company v. Caldwell, 21 Wall. 264

(1874) ; York Company v. Central Railroad, 3 Wall. 107 (1865) ; New

Jersey Steam Navigation Company v. Merchant's Bank, 6 How. 343

(1848). The exception or restriction to the common-law liability intro

duced into the bills of lading given by the defendants, so far as it is

necessary to consider it, is, "losses shall be adjusted on the basis of the
invoice value of the entire shipment adding expenses necessarily in
curred." This stipulation contravenes the principle that the carrier may
not exonerate itself from losses negligently caused by it. A carrier may
exempt himself by contract from liability for consequences of events be

yond his control, but not from liability for his negligence, even though
special consideration be given. Adams Express Co. v. Croninger, 226 U. S.
491 (1913). In Boston & Maine Railroad v. Piper, 246 U. S. 439 (1918)
it was held that a stipulation in the Uniform Livestock Contract, filed

by the carrier with the Interstate Commerce Commission, limiting the
carrier's liability for unusual delay and detention caused by its negligence
to the amount actually expended by the shipper in the purchase of food
and water for the stock while so detained, is illegal, and is not binding
on a shipper who executed the contract and shipped under it for the

corresponding reduced tariff rate.

Generally, the measure of damages for loss of goods by a carrier

when liable therefor is their value at the destination to which it under
took to carry them. St. John Corp. v. Canpanhia Geral, Etc., 263 U. S.
119 (1923) ; Chicago, M. & St. P. Ry. Co. v. McCaul, 253 U. S. 97 (1920). A

contract limiting the carrier's liability to an agreed valuation, in con

sideration of a lesser freight rate, is valid on the theory that, by freely
and deliberately electing to contract for carriage at a rate fixed and

agreed value, the shipper is estopped to assert a higher value in case of

loss or damage. Moore v. Duncan, 237 Fed. 780, (C. C. A. 6th, 1916).
Such stipulations are not agreements for exemptions from negligence.
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Burke v. Union Pac. R. Co., 226 N. Y. 534, 124 N. E. 119 (1921). In
Kansas City S. R. Co. v. Carl, 227 U. S. 639 (1913) a box of household
goods was lost in transportation, and the shipper sued to recover its
value. The main defense was that the liability was limited to the sum

of $5 per hundred-weight, the value agreed upon at the time and place
of shipment. The court declared "when a shipper delivers a package for
shipment and declares a value, either upon request or voluntarily, and the
carrier makes a rate accordingly the shipper is estopped, upon plain
principles of justice, from recovering, in case of loss or damage, any
greater amount. In Hart v. Penn. R. R. Co., 112 U. S. 331 (1884) parole
evidence that the horses shipped were of a far greater value than the
valuation agreed upon was rejected as incompetent. "The presumption is
conclusive'' said the court, "that if the liability has been assumed on a

valuation as great as that now alleged, a higher rate of freight would
have been charged. The rate of freight is indissolubly bound up with the
valuation.

A consideration of the objection to the validity of the clause ap
pearing in the bill of lading is best illustrated by the opinion in the
main case which states "if, after deductions of all loss and damage, the
remaining cargo, in its then condition is worth more at destination than
the whole cargo at place and time of shipment, the carrier shall be wholly
exonerated." And as further pointed out "if there were a short delivery
of fifty cases out of a shipment of one hundred cases, but the market
value of the goods delivered at the point of destination were equal to the
invoice value of the hundred cases, plus freight, the carrier would pay
nothing for negligent loss of half the shipment." Such an arrangement
is against public policy as its effort is to relieve the carrier from the

consequences of its negligence.

J. S. N.

CARRIERS�Liability Under Special Contract.

While defendant railway was hauling the equipment of the Bernardi
Greater Shows Inc. over its lines under a special low-rate contract where-
under defendant furnished its engineer and conductor as a private car

rier, and under which all liability for negligence was expressly disclaimed,
a plaintiff's intestate, an employee of the Show, was killed when a draw

key fell out, causing the derailing of several coaches. The negligence of
defendant was admitted, but recovery was resisted upon the ground that

the contract dispensed with liability for negligence, and defendant obtained
a directed verdict in the trial court. On appeal this ruling was affirmed.

Held, that the contract whereby the railroad company agreed to hire its
motive power, engineers, trainmen and tracks, at reduced tariff rates,
for transporting circus cars and performers, and whereby the railroad

company was relieved of liability for the negligence of its employees in

the course of transportation was valid. Sasinowski v. Boston & M. R. R.,
74 F. (2d) 628 (C. C. A. 1st, 1935).

It is well settled that a common carrier, bound to exercise the high
est degree of care and diligence in the performance of its duty, cannot



RECENT DECISIONS 873

escape liability for negligence with any manner of special contract.

Oceanic Steam Navig. Co. v. Corcoran, 9 F. (2d) 724 (C. C. A. 2d,
1925). In Miller v. Maine Cent. R. Co., 125 Me. 338, 133 Atl. 907 (1926),
plaintiff's intestate was employed to accompany a consignment of

goods over defendant's line, and rode on a caretaker's pass which pur

ported to relieve the carier of negligent liability. There it was held that

such contracts are against public policy�that intestate was entitled to

the care owed to a passenger for hire as consideration for the contract

of shipment. But in England, under the later common law decisions,
and especially after the Railway and Canal Traffic Act of 1854, a common

carrier may exempt itself from liability for negligence by express con

tract, provided the circumstances make it just and reasonable. Martin v.

Great Indian Peninsular R. Co., L. R. 3 Exch. 9 (1868). And in America

the carrier may stipulate against such liability as regards free passes.
Brooks v. Bugg, 34 Ga. App. 761, 131 S. E. 365 (1926) .

Such liability may be avoided if, under the circumstances of the
case and the terms of the contract, it appears that the transaction is
undertaken by a private, as distinguished from a common, carrier. Thus,
in Long v. Lehigh Valley R. Co., 130 Fed. 870 (C. C. A. 2nd, 1904), where
an express messenger was killed through defendant's negligence, and the
contract of carriage provided for indemnification of the railway against
all claims, whether for negligence or otherwise, the contract was held
valid and effective to prevent recovery for injuries suffered through the
carrier's negligence; such employee is bound by whatever contract in
this respect his employer may have made, since his right oh the train
was under the contract and could not be superior to its source. And the

employee was assumed to know the law that his employer might make
such a contract, that the railroad company could exempt itself from

negligent liability, that he was bound to inquire as to his rights, and
not having done so he assumed whatever risk there might be.

This refinement of the general policy has had peculiar application
to "circus cases" such as the one under discussion. In Cleveland, C. C,
and St. L. Ry. Co. v. Henry, 170 Ind. 94, 83 N. E. 710 (1908), where
the facts of the accident and the terms of the contract were much the
same as those of the Sasinowski case, supra, the court considered an Indi
ana statute which made void all contracts between an employer and em

ployee releasing the employer or a third person from liability for
negligence, and all contracts between an employee and a third person

releasing the employer from liability for injury of such employee arising
out of the negligence of the employer, but held that in an action against
the railroad company for the death of the circus employee, so far as the
contract was decedent's, it was with the railroad company relieving it,
as a private carrier under a special agreement, from liability�that it
was not a contract within the inhibitions of the statute.

Following these, and other, decisions, it may be posited that "an em

ployee of a circus, riding on its cars without a ticket entitling him to

ride as a passenger on the train, is charged with knowledge that his

right is derived from a special contract between his employer and the
railroad company, that the railroad was acting, not as a common carrier,
in which case his rights might be those of an ordinary passenger, but
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as a private carrier, and that the railroad company could exempt itself
from all liability due to negligence in operating the train." Per Bingham,
J., in the Sasinowski case, supra.

Nevertheless, in Sager v. Northern Pac. R. Co., 166 Fed. 526 (C. C.
Minn. 1908), a personal injury action involving such a special contract
purporting to relieve the carrier of liability, where the plea raised the
contract without alleging the plaintiff's knowledge of the agreement,
plaintiff's demurrer was sustained, and it was held that such a contract
was not a defense, as a matter of law, to an action by a circus employee
having no knowledge of such contract, and not having authorized the
Show to bind him thereby.

J. R. J.

CONSTITUTIONAL LAW�Discrimination�Equal Protection of Laws.

An Indiana statute prohibited a foreign insurance corporation writing
casualty insurance within the state, from limiting, by agreement, the
period within which suits could be brought to less than three years. De
fendant, a New York corporation, engaged in writing casualty insurance
contracts and surety bonds in the State of Indiana, when sued in the
Federal District Court of that State on its indemnity bond issued to

plaintiff, relied on a provision therein limiting the period of suit to
fifteen months after the claim had been presented thereon. Since plain
tiff's right to successfully prosecute his action would be barred, if the
provisions in the bond were enforced, he set up the state statute pro
hibiting such agreements. Defendant contended that the Indiana statute

invalidating the contract provision was unconstitutional, as violating the

equal protection clause of the Fourteenth Amendment in that it tended
to unduly discriminate between foreign and domestic corporations, since
the latter were not made subject to the statutory prohibition. Held, there
was no showing made that foreign corporations are so similar to domestic

corporations as to preclude any reasonable distinction between them with

regard to the time required for negotiating settlement of claims and the
determination as to whether suits against them should be prosecuted
within or without the state. In the absence of such a showing the court
could not say that the classification was arbitrary, unreasonable or unduly
discriminatory. Metropolitan Casualty Insurance Company of New York
v. Kenneth V. Brownell, et al, 294 U. S.� (1935).

It is a settled principle of law that a foreign corporation seeking and

obtaining permission to do business in a state does not thereby become

obligated to comply with, or estopped from' objecting to, any provision
in the state statute which conflicts with the Constitution of the United
States. Power Mfg. Co. v. Saunders, 274 U. S. 497 (1927).

Also fundamental is the principle that the equal protection clause
does not prohibit legislative classification and the imposition of statutory
restraints on one class which are not imposed on another. However,
in order that such a classification or discrimination be valid it must be

based not merely on the fact that domestic and foreign corporations ipso
facto differ, but rather on the differences between them which are per-
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tinent to the subject with respect to which the classification is made.
Power Mfg. Co. v. Saunders, supra. If those differences have any ra

tional relationship to the legislative command, the classification or dis
crimination is not forbidden. Washington ex. rel. Bond & Goodwin &
Tucker Insurance v. Superior Court, 289 U. S. 361 (1933).

The fact that a statute discriminates in favor of a certain class does
not make it arbitrary, if the discrimination is founded upon a reasonable
distinction, or if any state of facts reasonably can be conceived to sustain
it. State Board of Tax Commission of Indiana v. Jackson, 283 TJ. S. 527

(1931). If these distinctions are not present, the classification attempted
denies the equal protection of the laws. Yick Wo v. Hopkins, 118 TJ. S.
356 (1886); Connolly Union Pipe Co. v. Illinois, 184 TJ. S. 540 (1902).
However, the Fourteenth Amendment does not require uniform applica
tion of legislation to objects that are different, where those differences

may be made the rational basis of legislative discrimination, Fort Smith
Light & Traction Co. v. Board of Improvement Paving District No. 16,
274 TJ. S. 387 (1927). Likewise, a classification must, within the confines
of its operation, affect alike all persons or classes of persons similarly
situated, but it will not be offensive to the equal protection of the Four
teenth Amendment, if the class is not selected with a meticulous exactness,
or there is inequality meted out to some particular persons or classes of

persons. Barbier v. Connolly, 113 U. S. 27 (1885). A North Dakota
statute requiring hail insurance to take effect twenty-four hours after
receipt of the application by a local agent of the company does not deny
foreign corporations the equal protection of the laws, even though the
time requirement may bear more heavily upon them than upon domestic
insurance corporations. National Union Fire Insurance Co. v. Wanberg,
260 U. S. 71 (1922) ; Clark v. Deckebach, 274 U. S. 392 (1927). A state

statute, dealing with a subject clearly within the police power, cannot be
declared void upon the ground that the specific method of regulation pre
scribed by it is unreasonable, in the absence of any factual foundation in
the record to overcome the presumption of constitutionality, O'Gorman &
Young, Inc. v. Hartford Fire Ins. Co., 282 TJ. S. 251 (1931).

It is a salutary principle of judicial decision, long emphasized and
followed by the Supreme Court, that the burden of establishing the un

constitutionality of a statute rests on him who assails it, and that courts

may not declare a legislative discrimination invalid unless, viewed in
the light of facts made known or generally assumed, it is of such a

character as to preclude the assumption that the classification rests upon
some rational basis with the knowledge and experience of the legislators.
Erb v. Morasch, 177 U. S. 584 (1900) ; Stebbins v. Riley, 268 U. S. 137

(1925) ;0'Gorman & Young, Inc. v. Hartford Fire Ins. Co., supra. There
is a strong presumption that discriminations in state legislatures are

based on adequate grounds, and the mere fact that a law regulating cer

tain classes might properly have included others, does not condemn it
under the equal protection clause of the Fourteenth Amendment, Middle-
ton v. Texas Power & Light Co., 249 U. S. 152 (1919) ; Swiss Oil Corp. v.
Shanks, 274 U. S. 407 (1927) ; for where legislative action is within the
scope of the police power, fairly debatable questions as to its reasonable

ness, wisdom and propriety are not for the determination of courts, but
for that of the legislative body on which rest the duty and responsibility
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of decision. Standard Oil Co. et al. v. City of Marysville, et al, 279 U. S.
582 (1929) ; Concordia L. I. Co. v. Illinois, 292 U. S. 535 (1934). Hence,
it is competent for the legislature to determine from factual situations
whether such a difference exists between domestic and foreign corpora
tions, and upon the basis of those differences exercise a legislative judg
ment in choosing the method of guarding against the evil aimed at.
Insurance Company v. Glidden Co., 284 U. S. 151 (1931) ; Lawrence v.

State Tax Commission, 268 U. S. 276 (1932). Likewise, the legislature
could decide whether the differences are general enough, as respects
foreign corporations, to call upon it, in the exercise of legislative judgment,
not shown to be irrational, to say whether the legislative prohibition
should be applied to them as a class rather than to individual members
of it selected by more empirical methods. Clarke v. Deckebach, supra;
Westfall v. United States, 274 U. S. 256 (1927) .

It must be borne in mind, moreover, that a state has the power
and authority to exclude foreign corporations altogether, or to impose
such conditions upon them as it deems expedient, before allowing fhem
to engage in business within its borders. Gloucester Ferry Co. v. Penn

sylvania, 114 U. S. 196 (1885). It has been held that a state may exact

security from the foreign corporations for the performance if its con

tracts, and the protection of its citizens. Paul v. Virginia, 8 Wall. 16*8
(1888). However, a state may not exact arbitrary and unreasonable
terms respecting suits against a foreign corporation as the price of its
admission to do business within the borders of the state. Washington ex.

rel. Bond & Goodwin & Tucker v. Superior Court, supra; and likewise a

state may not impose conditions upon the transaction of business by a

foreign corporation within the state which require the relinquishment of
rights guaranteed by the Federal Constitution. Williams v. Standard Oil

Co., 278 U. S. 235 (1929). But when once a foreign corporation conforms
to the qualifications outlined by a statute permitting its entry into the

state, it constitutes an assent on its part to all the reasonable conditions

imposed. Washington ex. rel. Bond & Goodwin & Tucker v. Superior
Court, supra.

On the other hand, the Supreme Court has said that not every legis
lative discrimination between foreign and domestic corporations is per
missible merely because they differ in origin, and that with respect to

some subjects of legislation the differences between them may afford no

reasonable basis for the imposition of a statutory restriction upon foreign
corporations, not applied alike to domestic corporations. Power Mfg. Co.

v. Saunders, supra; Kentucky Finance Corp. v. Paramount Auto Exchange
Corp., 262 U. S. 544 (1923). While a state may forbid a foreign corpora
tion to do business within its jurisdiction, or to continue it, and may

fix conditions under which the exercise of the privilege may be allowed,
it may not do so by imposing upon the corporation a sacrifice of its rights
under the Federal Constitution, Hanover Fire Ins. Co. v. Harding, 272

U. S. 494 (1926) ; Guinn v. United States, 238 U. S. 347 (1915) ; and a

statute requiring a corporation, as a condition precedent to obtaining a

permit to do business within the state, to surrender a right and privilege
secured by the Constitution and laws of the United States, is unconstitu

tional and void, and gives no validity or effect to any agreement or action
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of the corporation in obedience to its provisions. Southern Power Co. v.
Denton, 146 U. S. 202 (1892).

The Supreme Court has asserted that the power of a state over for
eign corporations is not less than its power over domestic corporations.
Newark L. I. Co. v. Cravens, 178 U. S. 389 (1900). While a foreign
corporation does not waive any constitutional objections by coming into
the state to do business therein, it can have no valid objection to such
reasonable regulations as may be prescribed for domestic corporations
similarly circumstanced. Prudential L. I. Co. v. Cheek, 259 U. S. 530

(1922).
J. E. L.

CONSTITUTIONAL LAW�Eminent Domain�Right of State to Cede
Condemned Land to Federal Government.

This was an action in equity brought to invalidate the proceedings
whereby the defendant Commission on Conservation, as an agency of
the State of Virginia, had undertaken to acquire lands for the formation
and establishment of a national park in the State. The defendant Com
mission was created and acted under appropriate laws of the state legisla
ture. The Congress of the United States had empowered the Secretary
of the Interior to accept by gift in fee simple, certain designated lands
for national park purposes. The lands of the plaintiff were part of the
area designated by the Congress to be set aside as a national park. The
defendant Commission, acting under the "Public Park Condemnation

Act," had taken title to the plaintiff's land and was about to convey
it to the Secretary of the Interior. The plaintiff, a resident of a foreign
state, prayed that the defendant be restrained from entering and dis

possessing him of his lands and that any cloud on his title due to the
acts of the defendant be removed. Held, a state can acquire, by con

demnation, lands deemed suitable for a public park and then convey
such lands to the United States to be maintained and administered as a

public park by the United States, notwithstanding that at the time the

land was taken it was intended to be turned over to the United States
for maintenance as a national park. Via v. State Commission on Con
servation and Development of State of Virginia, 9 F. Supp. 556 (W. D.
Va. 1935).

The plaintiff, in the absence of federal decisions directly in point,
relied upon the case of People ex rel. Trombley v. Humphrey, 23 Mich.
471 (1871). The court in that case ruled that the state of Michigan was

without power to condemn Jands to be turned over to the United States
for an exclusively federal function where the proposed use was not within

the functions of the state. The distinction between the above cited case

and the principal case is clearly seen. The operation of a lighthouse, a

postoffice, or a federal court is exclusively a function of the Federal
Government and these activities are not within the power of the state.

It is however conceded that the establishment and maintenance of public
parks for the benefit of its citizens is within the powers of the state.
See Rudacille v. State Commission, 155 Va. 808, 156 S. E. 829 (1931).

In State ex rel. Thomas Furnace Co. v. City of Milwaukee, 156 Wis.
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549, 146 N. W. 775 (1914), a municipality instituted a proceeding to
condemn land for the improvement of a harbor under a statute providing
for the acceptance of federal aid in such cases. The fact that the muni
cipality in accordance with the statute was to convey the land to the
United States was held to be no defense to the action. The conveyance
of title would not change the public use of the condemned property as

the United States would hold it in the same manner as the municipality.
The case of Lancey et al. v. Kings County et al, 15 Wash. 9, 45 Pac.

645 (1896), held that when the state exercises its power of eminent do
main in the prosecution of a public improvement, it is not necessary that
the improvement, when constructed, remain in the control of

' local au

thorities.
It has long been held that while the Federal Government, as an

independant sovereignty, has the power of condemning land within the
several states for its own public use, it may lay aside its sovereignty,
enter the state courts as a petitioner, and there accomplish the same end
through proceedings authorized by the State Legislature. This decision
was reached in the case of In re United States, 96 N. Y. 227 (1884).

The rule in the principal case is supported by the decision in the case

of Rockaway Pacific Corporation v. Stotesbury et al., 255 Fed. 345 (N. D.
N. Y. 1917) where the laws of the State of New York (N. Y. Laws 1917,
c. 13) providing for condemnation of private property for public defense
were held not to be invalid because of a provision that property con

demned might be turned over to the Federal Government, even though
the state could not authorize eminent domain except for use of its own

sovereignty and the Federal Government might in the exercise of its
distinct sovereignty condemn the property needed. The taking was for
the use of the state, namely, the defense of the state.

The court in the principal case in setting forth the true principles
that govern the exercise of the power of eminent domain said: "The

power exists, in any state, for the promotion of the safety, convenience,
welfare, and happiness of the people of that state. Conceding that the

power of eminent domain must be exercised by a state only in connection
with some public function of that state, it must also be conceded that the
furtherance of the health, pleasure and recreational facilities of its

people is a function of the state. If this be true, and it undobtedly is,
is the right of the state to perform this function, to accomplish this pur

pose, to be denied because the manner of its accomplishment involves
the cession to the Federal Government of land which the latter agrees
to maintain for this purpose? Is the state in the performance of a legiti
mate function forbidden tc accomplish it through such means or agency
as it choses? We think not."

J. F. W.

DOMESTIC RELATIONS�Liability of Wife for Funeral Expenses of
Husband.

This was an action to assert a lien against an insurance policy on the

life of Christ Pappas, in which his wife, the defendant Louise Pappas,
was named as the beneficiary. Upon his death, the husband left in-
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sufficient funds to pay the expenses of his burial. At the time, his wife
was in Greece and did not return to this country until several weeks

thereafter. In this interval the other defendants, brothers of the de

ceased, proceeded with arrangements for the funeral, requesting the

plaintiff to perform the services incident to the burial and delivered to
him as security the insurance policy of the deceased. Pursuant to this

request, the plaintiff performed the services for the burial and furnished,
among other things, a casket valued at $500, twenty-two limousines, and
two flower cars. Upon her return to the United States, the wife dis
claimed responsibility for any indebtedness to the plaintiff. The question
for determination was whether the wife was personally under any legal
obligation to pay the funeral expenses so incurred for the burial of her
deceased husband. Held, the undertaker is not entitled to a lien on the
insurance policy of the deceased husband, and the surviving wife is not
liable personally for elaborate expenses, incurred without her knowledge
or consent. Though the estate of the surviving wife will be liable for
reasonable expenses for a decent burial of her deceased husband, in order
to charge her with such elaborate expenses, it is imperative to show
that the estate of the deceased was completely inadequate and, in addi

tion, that the widow actually or impliedly agreed to be responsible for
the payment of them. Apostle v. Pappas, 227 N. Y. Supp. 400 (1935).

The question presented here is by no means settled, and as a result
there is little uniformity in the decisions as to the liability of the sur

viving wife under such circumstances. It seems, however, that the courts
are rather reluctant to discard the old common law theory that the wife
should not be liable for expenses that are incident to the marital relation
ship, unless she expressly makes herself so bound, and even then there is
still the hangover of the pristine era not to so charge her, and particularly
so in the case of funeral expenses of her deceased husband. As noted in
the principal case, the court states that she is liable only for reasonable
funeral expenses, and then only in case of there being insufficient funds
in the decedent's estate; and, as the decision discloses, she is not liable
for unreasonable expenses of the funeral, incurred without her knowledge
or consent, since otherwise it would be imposing upon her an obligation
greater than the obligation to bury her husband decently.

Since every person has the right to have his or her body, after death,
decently buried, Patterson v. Patterson, 59 N. Y. 574 (1875), the liability
must rest upon some one. At common law the husband's estate was liable
for the funeral expenses of his wife as well as for his own. Adams v.

Bishop, 169 Ga. 762, 151 S. E. 377 (1930) ; Pafford v. W. L. Hinson & Co.,
34 Ga. App. 73, 128 S. E. 207 (1925) ; Medros v. Kohn, 68 Cal. App. 367,
229 Pac. 873 (1924) ; Kenyon v. Brightwell, 120 Ga. 606, 48 S. E. 124
(1904); Sears v. Gidday, 41 Mich. 590, 2 N. W. 917 (1879). And this
was true although the wife at the time of her death was living apart
from the husband. Cunningham v. Eeardon, 98 Mass. 538, 96 Am. Dec.
670 (1868). As stated in Weinstein v. Lotsoff, 232 111. App. 566 (1924) :

"The husband, not the wife's estate, is primarily liable for the expenses'
of the wife's funeral."

The courts have on the other hand generally refused to impose the
liability upon the widow for her husband's funeral expenses, in the ab
sence of a statute specifically subjecting her to this liability. O'Hagan v.
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Fraternal Aid Union, 144 S. C. 84, 141 S. E. 893 (1928) ; Compton v.

Lancaster, 130 Ky. 751, 144 S. W. 260 (1908). It has been held, how
ever, that the wife can make herself so liable, and this by express agree
ment. O'Hagan v. Fraternal Aid Union, supra; Waterman & Sons v.

Hook, 246 Mass. 522, 141 N. E. 596, 30 A. L. R. 440 (1923) ; Hoffman
v. Kanze, 27 N. Y. Supp. 260 (1894).

This leads us to the comparatively recent legislation on this subject.
Some of the states have statutes making funeral expenses a preferred
charge against the deceased's estate, and in such jurisdictions, whether
the decedent is the husband or the wife, the claim for funeral expenses
is a proper charge against the estate of the deceased. Kirkpatrick v.

Schuyler, 247 111. App. 404 (1928) ; In re Wilson's Estate, 160 Okla. 23,
15 Pac. (2d) 825 (1932) ; Butterworth v. Bredemeyer, 74 Wash. 524 133
Pac. 1061 (1913). These cases hold that the liability cannot be enforced
against the surviving spouse, either husband or wife, unless the funds
of the estate of the deceased have been exhausted.

In addition, most of the states have passed what are known as the
Married Women's Acts, which acts have placed the modern woman on a

different footing than that formerly held by her under the rigidity of
the common law. The courts have not, however, been liberal in their

interpretation of these statutes. In the case of Reynolds v. Rice, 224 Mo.

App. 972, 27 S. W. (2d) 1059 (1930), it was said that the Married
Women's Acts did not alter the husband's common-law liability for the
funeral expenses of the wife, and therefore did not authorize him to1
recover from her estate the amount paid by him, and conversely that the
wife was not liable for the funeral expenses of the deceased husband.
Under a similar statute, the court held likewise in the case of Bowen v.

Daugherty, 168 N. C. 242, 84 S. E. 265 (1915).
In the case of Butterworth & Sons v. Teale, 54 Wash. 14, 102 Pac.

768 (1909), which supports the holding of the principal case, it was said
that "the right of the wife to the body of her deceased husband is the
same as the right of the husband to that of his wife," and the court
held that the wife is liable for the reasonable funeral expenses of the
deceased husband, placing the liability on the ground of the duty arising
from the marriage relation, and not on the basis of the furnishing of
necessities. The court further states that the Married Women's Acts

"grant the wife greater property rights than she had under common

law, and imposes upon her a corresponding increase of liability."
This later thought is well expressed by the court in the principal

case at pages 404 and 405: "With the present-day tendency to emancipate
women completely and confer on them rights which heretofore have been

denied, it may well be said that their obligations to some extent have in

creased and in other respects ought to be increased. . . . Today the

position of woman has undergone a revolutionary change. Her property
is now her own. She can exclude her husband with very few limitations,
from enjoying any part of it,' and "There is merit in the argument
that the law should recognize a legal duty upon the 'modern woman' to

contribute to the necessaries of the family, such as medical expenses if

her husband is unable to, and to bury him if his estate is incapable of

doing so. ... Where the estate of the deceased is incapable of paying
for the funeral expenses, the duty of burial places upon the surviving
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spouse a liability for the reasonable funeral expenses incurred to give the
deceased a decent burial. This is so in so far as the husband is con

cerned, whether we base the husband's liability on the ground of common

decency and public policy or on the theory of necessaries. It would ap

pear to be equally sound in its application to the widow and it is un

necessary to resort to technical analogies basically founded on an obliga
tion to furnish necessaries in order to support it. It would seem that the
reasonable funeral expenses to decently bury a woman's deceased hus

band, where his estate is incapable of paying for them, should be charge
able against her own separate estate, if adequate, as an obligation im

posed by law which arises out of the rights and duties inherent in and
to the marital status and from a public policy to decently bury the dead."

R. McM.

EQUITY� Injunction� Notice to Trade of Alleged Infringement of
Patent� Malicious Threats of Litigation.

The plaintiff, Everybody's Tool & Die Works, Inc., has brought an

action against the defendant, Mary Costa, doing business under the trade
name of the Beauty Button Works, to restrain her from infringing upon
patent owned by the said plaintiff. This patent relates to certain metallic
blanks which the plaintiff manufactures, and sells to makers of buttons
and buckles. The articles alleged by complainant to be an infringement
upon the patent were made by the Liberty Die and Button Mould Com
pany, Inc., and were sold by it to defendant, Mary Costa. After insti
tuting this action, plaintiff's counsel invited counsel for defendant to
test the propriety of an infringement notice which the plaintiff-patentee
proposed to issue generally to the button and buckle trade. Said notice
contains a statement of complainant's ownership of the patent; informs
the trade that a suit for infringement has been filed against the Beauty
Button Works, which company has secured the dies for making its
product from the Liberty Die and Mould Company; and gives warning
that all concerns which likewise infringe upon plaintiff's patent are liable
to an action for injunction, and an accounting for profits and damages.
This is a motion by defendant for an injunction order against the plaintiff,
restraining it from sending out any notices to the trade, or advertising,
in any manner, the pendency of this litigation, if such notices name the
defendant herein, Mary Costa, or refer to the Liberty Company. Held,
motion for injunction denied. A patentee, having begun suit against an
alleged infringer, cannot be restrained from sending out such a notice
to the trade, notwithstanding that it names the defendant in the in
fringement suit and the manufacturer who assumes the defense, where
no misstatement of fact is contained therein. Everybody's Tool & Die
Works, Inc. v. Costa, 9 F. Supp. 440 (E. D. N. Y. 1934).

It is a well-settled rule that, in the absence of statutory authority, a

court of equity is without jurisdiction to enjoin the publication of a

libel or slander; in strict compliance with this dictate, injunctive relief
was consistently denied in the earlier cases similar in nature to Every
body's Tool & Die Works v. Costa, supra. Boston Diatite Company v.

Florence Manufacturing Co., 114 Mass. 69 (1873) ; Whitehead v. Kitson,



882 GEORGETOWN LAW JOURNAL

119 Mass. 494 (1876) ; Kidd v. Horry, 28 Fed. 773 (E. D. Pa. 1886) ;
Baltimore Car-Wheel Co. v. Bemis, 29 Fed. 95 (D. C. Mass. 1886) ; cf.
Montgomery Ward & Co. v. South Dakota Retail Merchants' & Hardware
Dealers' Ass'n., 150 Fed. 413 (D. C. S. D. 1907) ; Citizens' Light, Heat
& Power Co. v. Montgomery Light & Power Co., 171 Fed. 553 (M. D.
Ala. 1909). In Chase v. Tuttle, 27 Fed 110 (N. D. N. Y. 1886) the court
expressed grave doubts whether it had jurisdiction for the purpose of
granting an injunction to restrain the use of circulars charging in
fringement of patents; and in Kidd v. Horry, supra., it was said that even
if malice were clearly present in such charges, the court had no power to
enjoin their publication.

The two-fold ruling laid down by the court in our instant case,
Everybody's Tool & Die Works v. Costa, supra., however, exemplifies
the more modern trend of decisions, and is unquestionably supported by
the weight of present-day authority. Firstly, a patentee, under the pre
text of acting in self-protection, cannot attempt to destroy a competitor's
business by terrorizing and intimidating its customers through the media
of notices which contain malicious threats of suit for patent infringe
ment. Failure on his part to bring an action against the alleged in
fringer, and a preference, instead thereof, to maliciously frighten and
harass the latter's customers by warning them that they will subject
themselves to suit if they continue to buy its products, gives rise to the
inference that said patentee has no faith in the validity of his claim;
and a court of equity will therefore restrain such acts by injunction in
order that irreparable loss may be prevented. Emack v. Kane, 34 Fed. 46

(N. D. 111. 1888) ; Kelley v. Ypsilanti Dress-Stay Manufacturing Co.,
44 Fed. 19 (E. D. Mich. 1890) ; Lewin v. Welsbach Light Company, 81
Fed. 804 (E. D. Pa. 1897) ; A. B. Farquhar Co., Ltd., v. National Harrow
Co., 102 Fed. 714 (C. C. A. 3rd, 1900) ; Adriance, Piatt & Co. v. National
Harrow Co., 121 Fed. 827 (C. C. A. 2nd, 1903) ; Schwanbeck Bros. v. A.

Backus, Jr., & Son, 148 Mich. 508, 111 N. W. 1046 (1907) ; Commercial
Acetylene Co. v. Avery Portable Lighting Co., 152 Fed. 642 (E. D. Wis.
1906), aff'd 159 Fed. 935 (C. C. A. 7th, 1908); Dittgen v. Racine Paper
Goods Co., 164 Fed. 85 (E. D. Wis. 1908), aff'd 171 Fed. 631 (C. C. A.
7th, 1909; Atlas Underwear Co. v. Cooper Underwear Co., 210 Fed. 347

(E. D. Wis. 1913) ; Powell v. Pratt Chuck Co., 24 F. (2d) 255 (N. D. N. Y.
1927) ; Gardner Sign Co. v. Claude Neon Lights, Inc., 36 F. (2d) 827

(W. D. Pa. 1929) ; Celotex Co. v. Insulite Co., 39 F. (2d) 213 (D. C. Minn.

1930) ; Alliance Securities Co. v. De Vilbiss Mfg. Co., 24 F. (2d) 530

(N. D. Ohio 1928), rev'd 41 F. (2d) 668 (C. C. A. 6th, 1930) ; Gibson v.

Smoot Engineering Corporation, 50 F. (2d) 203 (D. C. Del. 1931);
Dehydro, Inc. v. Tretolite Co., 53 F. (2d) 273 (N. D. Okla. 1931) ; Amer
ican Ball Co. v. Federal Cartridge Corp., 70 F. (2d) 579 (C. C. A. 8th,
1934).

Emack V; Kane, supra, was the first case to announce the rule

above-stated which has been so unanimously observed by our federal
courts. In this case, closely similar in fact to the instant bill for injunction
under consideration, Blodgett, J., said at P. 50, "... Here the com

plainant seeks to restrain the defendants from making threats intended
to intimidate the complainant's customers under the pretext that com-
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plainant's goods infringe a patent owned or controlled by defendants,
and threats that if such customers deal in complainant's goods they will
subject themselves to suit from such infringement; the bill charging,
and the proof showing, that these charges of infringement are not made
in good faith, but with a malicious intent to injure and destroy the com

plainant's business. While it may be that the owner of a patent cannot
invoke the aid of a court of equity to prevent another person from pub
lishing statements denying the validity of such patent by circulars to
the trade, or otherwise, yet, if the owner of a patent, instead of resorting
to the courts to obtain redress for alleged infringement of his patent,
threatens all who deal in the goods of a competitor with suits for in

fringement, thereby intimidating such customers from dealing with such
competitor, and destroying his competitor's business, it would seem to
make a widely different case from Kidd v. Horry, and that such acts
of intimidation should fall within the preventative reach of a court of

equity."
The legal reasoning employed by the court in deciding this leading

case still prevails. "As, ordinarily, the patent owner would be prompt
and zealous to assert his claims, if he halts and purposely procrastinates,
and attempts to effect by threats and manifestos that which he can

compel by the strong hand of the law, a strong inference arises that he
has not any real confidence in his pretentions. This inference becomes
irresistible if he refuses to bring suit during a considerable period of
time when he alleged infringement is open, notorious, and defiant, and
so extensive as to threaten destruction to his alleged exclusive rights."
Adriance, Piatt & Co. v. National Harrow Co., supra. "Equity has juris
diction of a suit to enjoin substantial and continuing financial injury to a

manufacturing business caused by circulating false statements that the

product is an infringement of patents and threatening suit for infringe
ment in bad faith for the purpose of injuring his trade and without inten
tion to sue." Maytag Co. v. Meadows Mfg. Co., 35 F. (2d) 403, 408

(C. C. A. 7th, 1929). Where the gravamen of the action is to enjoin unfair

competition, the question of libel and slander is only incidental to the

action, and such an action is not one to enjoin a libel or slander. Dehydro,
Inc., v. Tretolite Co., supra.

The second ruLe stated by the court in Everybody's Tool & Die
Works v. Costa, supra., has been presented above as the decision in the
case, namely that the complainant, having demonstrated its good faith
and sincere belief that its patent is valid and infringed, has the right
to protect its claims from further invasion by sending notices to tha
trade of the alleged infringement, said notices containing no false, of
fensive, or opprobrious language; this holding is likewise preceded by a

lengthy list of authorities. New York Filter Co. v. Schwarzwalder, 58
Fed. 577 (S. D. N. Y. 1893) ; Computing Scale Co. v. National Computing
Scale Co., 79 Fed. 962 (N. D. Ohio 1897) ; Warren Featherbone Co. v.
Landauer, 151 Fed. 130 (E. D. Wis. 1903) ; Mitchell v. International

Tailoring Co., 169 Fed. 145 (S. D. N. Y. 1909) ; Virtue v. Creamery
Package Mfg. Co., 179 Fed. 115 (C, C. A. 8th, T910) aff'd 227 U. S. 8,
(1913) ; United Electric Co. v. Creamery Package Mfg. Co., 203 Fed. 53
(E. D. Wis. 1913) ; Johns-Manville Co. v. Lovell-McConnell Mfg. Co.,
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212 Fed. 923 (C. C. A. 2d, 1914) ; West Disinfecting Co. v. 17. S. Sanitary
Specialties Corp., 221 111. App. 372 (1921).

In disposing of the present motion for injunction, the court relies
especially upon the case of Warren Featherbone Co. v. Landauer, supra,
discussing it at much length. There, after the plaintiff had begun suit
for alleged infringement of its trade-mark, it sent out notices and cir
culars to customers of the defendant, advising them that an action had
been brought against said defendant and warning them against pur
chasing defendant's goods. Defendant moved for an injunction order

restraining the plaintiff from issuing these circulars and notices.
The court denied this motion, and in its decision referred to the doc
trine of Emack v. Kane, supra, saying, "But it is evident, to bring
a case within the doctrine so laid down, it should appear that the

threatening letters and circulars should be resorted to in bad faith, which
is generally shown, as was in that case, by the complainant refusing or

neglecting to bring suit. In the case at bar complainant has shown its

good faith in bringing suit against the defendant, distinctly claiming a

right of property in the fanciful designation of 'Featherbone' as a trade

mark, and charging the defendants with infringement. ... It seems clear

enough, from an inspection of the circulars sent out to customers by com

plainant, that the complainant has kept fairly within the scope of its bill;
and so long as it does that no charge of bad faith or malice or intent
to injure is justly chargeable." Moscowitz, Dist. J., in concluding the
decision in our present motion, Everybody's Tool & Die Works v. Costa,
supra at p. 442, says, "Complainant herein, having shown its good faith

by instituting action to determine the question of infringement, cannot
be denied the right to issue the proposed notice because it contains the
names of the defendant and the Liberty Die & Button Mould Co., Inc.
The proposed notice is unmistakable in its terms, contains no misstatement
of fact, and conveys no information which a patentee in good faith is

not justified in sending to the trade."

R. K. L.

EQUITY�Injunction�Use of Confidential Information by a Former

Employee.

The plaintiff was engaged in the wholesale milk business, and em

ployed the defendant on one of its delivery routes. The defendant left

the employ of the plaintiff, and, using information acquired in the plain
tiff's employ, including the list of the plaintiff's customers, solicited the

plaintiff's customers for a rival concern, allegedly with deliberate intent

to injure the plaintiff. The plaintiff brought a bill to enjoin the defendant.

Held, That the Plaintiff was entitled to an injunction, though information
was not trade secret and though route was a so-called wholesale route.

Gloria Ice Cream and Milk Co. v. Cowan, et al.,�Cal�, 41 P. (2d) 340

(1935).
Great caution should be practiced by the courts in the exercise of their

power to enjoin and restrain a person from pursuing any calling or pro-
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fession he may choose to follow; and a calling should not be taken from

a person except on a clear and most convincing showing that in exercising
his right to labor, he is violating an express duty he owes to others.

Pasedena Ice Co. v. Reeder, 206 Cal. 697, 275 Pac. 944, 947 (1929). The

right to pursue any calling is a property right, and should be zealously
guarded. New Method Laundry Co. v. MacCann, 174 Cal. 26, 161 Pac.

990 (1916).
As early as 1799, in Nichol v. Martin, 2 Esp. 732, 170 Eng. Rep. 513,

in which a traveling salesman, on the occasion of his last trip, and where
still in the plaintiff's employ, informed the customers from whom he had

solicited orders for the plaintiff that he would shortly go into the same

business himself, and that then he would be pleased to accept their orders
for himself, the complaint was dismissed, Lord Kenyon saying, at p. 733:
"A servant, while engaged in the services of his master, has no right
to do any act which may injure his trade or undermine his business; but
every one has a right to alter his situation in the world, and if he does
it by means not contrary to law, though the master may be eventually in

jured, it is damnum absque injuria. There is nothing morally bad, or

very improper in a servant, who has it in contemplation at a future period
to set up for himself, to endeavor to conciliate the regard of his master's
customers and to recommend himself to .them, so as to procure some busi
ness from them as well as others."

But it is well settled that equity will protect against the unwarranted
disclosure of trade secrets and confidential communications. Vulcan De-

tinning Co. v. American Can Co., 72 N. J. Eq. 387, 67 Atl. 339 (1907) ;

Witkop & Holmes Co. v. Boyce 112 N. Y. Supp. 874 (1908). In Hackett v.
A. L. & J. J. Reynolds Co., 62 N. Y. Supp. 1076 (1900), it was held that
the knowledge acquired by the canvassing agent of a grocery company of
the names and addresses of its customers is knowledge against the misuse
of which equity will protect as being in the nature of a trade secret,
the court saying, at p. 1078, "This knowledge was in the nature of a

trade secret, and was imparted to the plaintiff at the time he was em

ployed by the defendant solely to enable him to profitably and intelligently
attend to the business of the defendant." In that case there was an ex

press contract that the defendant would not engage in the same business
as the plaintiff within six months after leaving the plaintiff's employ, or
within ten miles of the county of New York. The court held such con

tracts are valid, saying, at p. 1078, "These terms and conditions were not
harsh and unreasonable, and the courts have frequently held that con

tracts containing provisions of a similar character and import violate no

rule of public policy," citing cases. In Witkop & Holmes Co. v. Boyce,
supra, the defendant left the plaintiff's employ and entered the employ
of a competitor of the plaintiff, and immediately commenced to solicit
orders from the plaintiff's customers. The court granted an injunction,
citing Story, Equity Jurisprudence, (section 952) "Courts of equity will
restrain a party from making disclosures of secrets communicated to him
in the course of confidential employment; and it matters not, in such
cases, whether the secrets be secrets of trade or secrets of title, or any
other secrets of the party important to his interests." The court said
further, at p. 878, "The principle of law, however, is not confined to
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secret processes of manufacture or methods of doing business, but has
a much wider application, as stated by Mr. Justice Story. The names of
the customers of a business concern whose trade and patronage have
been secured by years of business effort and advertising, and the ex

penditure of time and money, constituting a part of the good will of a

business which enterprise and foresight have built up, should be deemed

just as sacred, and entitled to the same protection as a secret compound
ing of some article of manufacture and commerce." The court added,
"We therefore are of the opinion that, independent of any express con

tract between the parties, equity will restrain the acts of which the

plaintiff complains, and which the defendant threatens and claims the

right to do. This arises out of a violation of duty having its origin in the
relation of employer and employed, and an implied contract that an em

ployee will not divulge confidential knowledge gained in the course of his

employment, or use such information to his employer's prejudice."
In Stevens v. Stiles, 29 R. I. 399, 71 Atl. 802 (1909) it was held that

an employee who, without the employer's knowledge or consent, copies
a list of the employer's customers will be enjoined from using such lists
in a similar business for the purpose of taking such customers away from
the former employer for himself or for others. The opposite conclusion
was reached in Simms v. Burnette, 55 Fla. 702, 46 So. 90 (1908). There
the court refused an injunction where an employee of a liquor dealer

secretly copied the names of the plaintiff's customers, resigned, and used
them in a rival business. In Witkop & Holmes Co. v. Great Atlantic and

Pacific Tea Co., et al., 124 N. Y. Supp. 956 (1910) a rival tea concern of
the plaintiff was enjoined from using a list of customers furnished to it by
a former employee of the plaintiff on the ground that it was unfair com

petition, and that the remedy at law was inadequate. In Grand Union
Tea Co. v. Dodds, 164 Mich. 50, 128 N. W. 1090 (1910), the defendant,
employee of the plaintiff, who agreed with a competitive concern to resign
and bring all the plaintiff's customers he could to the competitor, was

enjoined from using any lists or copies i thereof, although the defendant
himself had added many of the new customers to the list.

In the case at bar the court said, at p. 341, "The acts of the defend
ant were done in carrying out a preconceived plan to injure the business
of the plaintiff over a well-established route the plaintiff had built up.

The rule applicable to the kind of case here has been developed by the

adjudication of the courts and by legislation looking toward the pro
tection of the business world against unfair competition, and courts of

equity stand ready to restrain such acts."

But, as seen from Lord Kenyon's statement in Nichol v. Martin, supra,
this does not mean that employees of a concern serving customers of that

concern are barred from later dealing with those same customers, inde

pendently, or in the employ of a competitive concern. The court said in

Fulton Grand Laundry Co. v. Johnson, 140 Md. 359, 362, 117 Atl. 753,
754 (1922) "We are not willing to hold that in any ordinary business an

employee, on going into business for himself, or into the employ of

another should be enjoined from seeking to do business with friends he

has made in the course of a previous employment, merely because he

became acquainted with them while so engaged and as a result of such
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previous employment. Under such a rule, a travelling salesman, every
time he changed employers, if in a like business, would be compelled
to give up all the friends and business acquaintances made during the

previous employment. Such a rule would tend to destroy the freedom of

employees and to reduce them to a condtion of industrial servitude."
And in Scott v. Scott, 174 N. Y. Supp. 583, 586 (1919) the court said,
"It is well settled that in the ordinary agreement of employment there
is no implied contract by the employee not to solicit the trade of cus

tomers of his employer after the termination of his employment. Nor
does such solicitation constitute unfair competition in the absence of

express agreement to the contrary." Thus, in Boosing v. Dorman, 133

N. Y. Supp. 910 (1912) it was held that in the absence of express con

tract, a salesman who, through his employment, learns the names and
addresses of his employer's customers and their individual preferences
and the dates on which they are accustomed to buy and the grade of

goods they are accustomed to purchase, and who gains an influence with

them, is not perpetually prevented from using such knowledge or exer

cising such influence for his own benefit, and from soliciting trade of

like character for himself from his former employer's customers, it not

appearing that he made out or copied any lists of customers. In Federal

Laundry Co. v. Zimmerman, 218 Mich. 211, 187 N. W. 335 (1912) it
was held that a driver who had been on a specified route for a laundry
company will not be restrained from working for a competitive employer,
when not using lists and property of the first employer. In Sachters &
Ice Cream Co. v. Sunshine Ice Cream Co., 190 N. Y. Supp. 391 (1921), an in
junction was denied when the plaintiff, after discharging an employee,
sought to restrain that employee, and the competitive company who later

employed him, from soliciting among its customers. In line with these
cases it also has been held that one who has employed the plaintiff's former
employee is not liable to be enjoined from using his knowledge of the
former employer's customers acquired by the employee while in the former

employment where no breach of confidence is involved. Peerless Pattern

Co. v. Pictorial Review, 132 N. Y. Supp. 37 (1911).
As hinted in this last statement, one distinction between these two

classes of cases seems to be whether or not there is a violation of con

fidential relations, or a misuse of confidential information by the defend
ant. It was on this point that the case at bar was distinguished from
the case of Avocado Sales Co. v. Wyse, 122 Cal. App. 627, 10 P. (2d),
485 (1932). In that case it was held that an injunction will not be

granted at the instance of one engaged in the business of selling avacados
to retailers, to enjoin former employees subsequently engaging in the
same business from soliciting business from such retailers to whom the
former employer, through these former employees, sold avacados. In

distinguishing the main case at bar from that case, the court said, at p.
341, "Assuming that in that case no confidential relation was violated, as

indicated by the opinon of the District Court of Appeal, and no con

fidential information was misused, the decision of the District Court of

Appeal seems correct. In the case at bar, however, in the opinion of
the trial court, the acts of the defendant, Cowan, in which the other

defendant, The Black Hawk Milk Co., participated, were done in carrying
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out a preconceived plan to injure the business of the plaintiff over a

well-established route the plaintiff had built up."
A particularly clarifying paragraph may be found in Scott v. Scott,

supra, where the court said, at p. 587, "The employee cannot copy a list
of the employer's customers, with whom he has no personal dealings,
and use that list either in his own or in another business in competition
with the former employer. Nor can he, by false representations that he
is still in the employ of his former employer, obtain business for himself
or another. In other words, he must not resort to false statements of
unfair means to divert the customer of his former employer to his new

employer or himself, if he enters into competition with his former em

ployer. But if his agreement of employment did not provide expressly
that he, on the termination of his contract, would not engage in a

similar business, and he enters upon a fair and open competition with
the former employer he can use the knowledge that he has acquired of
the customers of his employer with whom he has dealt, as the needs of
their business, the times when they are accustomed to order, or as to
the date of the expiration, or the terms and conditions of their contracts."

0. E. D.

INTERSTATE COMMERCE�Scope of Federal Employers' Liability Act.

Plaintiff, at the time of the accident, was engaged in repairing a

boiler in the defendant railroad's power house. The boiler in question,
which had been disconnected four days, was one of twenty-eight used to

supply steam to the turbines to generate power with which the railroad

operated its interstate and intrastate trains. Conceiving that such occu

pation was "interstate commerce" within the meaning of the Federal

Employers' Liability Act [35 Stat. 65 (1908), 45 U. S. C. A. � 51 (1928)],
plaintiff brought action in the Federal Courts. Held, the test of recovery
under Federal Employers' Liability Act is not future employment of

boiler for propelling engines used in interstate commerce but whether

boiler was a necessary part of the equipment at the time of the accident,
or was then only a spare part completely withdrawn from use. Sullivan
v. New York, New Haven and Hartford Railroad Company, 74 F. (2d) 725

(C. C. A. 2nd, 1935).
The plaintiff relied upon the finding of the Court in Guida v. Pennsyl

vania Railroad, 171 N. Y. Supp. 285 (1918), aff'd in 224 N. Y. 712, 121

N. E. 871 (1919), that the injured party was engaged in interstate com

merce while similarly employed in the repair of boilers used to supply
power to interstate trains. The New York court, in the latter case,

reasoned conversely to the opinion of the late Justice Holmes in Minne

apolis & St. Louis Railroad v. Winters, 242 U. S. 353 (1917), "Its

character as an instrument of (interstate) commerce depended on its

employment at the time, not upon remote probabilities, nor upon acci

dental later events." Concluding that the return of the boiler to inter

state commerce traffic was inevitable, and not dependent on either "remote

probabilities" or "accidental later events" the New York Court held in

that case, that the plaintiff was engaged in interstate commerce at the

time of the accident and within the scope of the Federal Employers'
Liability Act, supra.
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In an opinion by Mr. Justice Roberts, in the later case of New York,
New Haven and Hartford Railroad Co. v. Bezue, 284 U. S. 415 (1932),
the Supreme Court altered the earlier test laid down by Mr. Justice
Holmes. In that case an unskilled laborer, through the negligence of his

foreman, was injured while working on an engine regularly used in inter

state traffic but laid up for repairs for nine days at the time of the

accident, and partly dismantled. "The mere fact of employment," Mr.

Justice Roberts stated, "does not bring such employees within the (Fed
eral Employers' Liability) Act. . . . Whether respondent is within the
Act must be decided. ... by determining whether the locomotive was, at

the time of the accident, in use in interstate transportation or had been
taken out of it."

The Bezue case is distinguished from, rather than contradictory to,
the intermediate case of New York Central Railroad v. Marcone, 281
U. S. 345 (1930), wherein the plaintiff's intestate was struck by an

engine in the roundhouse immediately after he had climbed down from
oiling another engine that had pulled in from an interstate run. The
Supreme Court held that the deceased employee, when he was killed, Was

actively engaged in working on an instrumentality at the very time in
timately connected with interstate transportation, while in the Bezue case

the engine had been laid up several days for repairs, and was not then a

part of interstate commerce.

The Supreme Court of Missouri, in the case of Harlan v. Wabash
Railroad Co., �Mo.�, 73 S. W. (2d) 749 (1934), based its decision on

the prevailing rule as laid down by Mr. Justice Roberts. In the Missouri
case an employee was injured while assisting in minor repairs on a loco
motive regularly engaged in hauling an interstate train. The locomotive
was being detained at the time of the accident, in order to effectuate the

shortening of two stoker bolts. The court held that such temporary de
tention was not sufficient to withdraw the locomotive from the character
of an instrumentality engaged in interstate commerce.

In many courts, however, the test of future use established by Mr.
Justice Holmes in Minneapolis & St. Louis Railroad v. Winters, supra,
is yet followed. In Kuchenmeister v. Los Angeles & St. Louis Railroad,
52 Utah 116, 172 Pac. 725 (1918), the court ruled that "if the plaintiff
was injured while engaged in repairing an instrumentality which before
the injury had been exclusively used in interstate commerce and was

being repaired so as to be again used for the same purpose and was so

used after the injury," he was engaged in interstate commerce at the
time of his accident within the meaning of the Federal Employers' Liabil
ity Act. The same rule was reiterated in the latter case of Stewart v.

Industrial Commission of Utah, 80 Utah 334, 15 P. (2d) 334, (1932),
"An employee is employed in interstate commerce when making repairs,
working upon, or keeping in usable condition, instrumentalities used in
interstate commerce."

The reasoning of Mr. Justice Roberts in New York, New Haven &
Hartford Railroad Co. v. Bezue, supra, adopted by Justice Hand in de

ciding the main case, seems to have been followed by the majority of
courts. The case of Day v. Chicago & North Western Railroad Co., 354
111. 469, 188 N. E. 540 (1933), decided by the Supreme Court of Illinois,
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clearly states the prevailing rule. In that case an employee was injured
while repairing a locomotive regularly used on an interstate run, seven

days after the locomotive entered the roundhouse and twenty two days
before the repairs were completed and its regular service in interstate
traffic resumed. Justice Herrick in determining that the employee was

not at the time of his injury engaged in interstate commerce stated:
"While it is true that, at the time the locomotive came into the round
house it had been used in interstate transportation and was expected to
be returned to interstate transportation, yet that fact ... is not suffi
cient in itself to make it an instrumentality of interstate transportation
at the time the plaintiff was maimed." An employee, likewise, is not en

gaged in interstate commerce by the mere fact that his labors are nec

essary to the successful operation of a railroad engaged in interstate
transportation. "Whether (an employee) is in such interstate transporta
tion," Justice Herrick continued, "is to be determined from the character
of the work he is performing and the use of the instrumentality by the
Railroad at the time of the injury to the employee."

The test is not whether the instrumentality will be returned to inter
state commerce at a future date but whether it is so closely related to in
terstate transportation at the time of the accident as to be a part of it.
Poff v. Washington Terminal Co., 69 F. (2nd) 572 (App. D. C. 1934) ;

McCarthy v. New York, New Haven & Hartford Railroad Co.,�Mass.�,

189 N. E. 30 (1934).
J. A. H.

PERSONAL PROPERTY�Property Right of Newspaper in Published
News

The complainant furnishes news to the various members of its
association. This news is gathered throughout the world and trans

mitted by various devices to papers which pay for this service. It is

shown that the defendant radio station does not acquire its news through
such an agency; but takes various editions of the plaintiff's papers and
reads from them, and it is complained that this deprives the information
of a material part of its value as respects local members of the associa
tion who pay for this information, and who publish it in editions of their

papers which go to press after the various radio broadcasts. Held that

a news-gathering agency, having many member newspapers, had, as

against a radio station, no property right for anytime in news reports
after they were once published in a member paper. Further, that such

practice on the part of the radio station does not constitute unfair com

petition, and that although a radio station competes for advertising with

newspapers, they are not competitors. Associated Press v. KVOS, Inc., 9

F. Supp. 279 (W. D. Wash. 1934).
One does not need the fiat of the courts or of the legislature to re

mind him that when a person has toiled for hours in the creation of a

literary work, or when a corporation has expended large sums of money

in the gathering and assembling of news items, then in the case of either

the creator or of the assemblor there is some type of property right, and

that this right of property should be protected from confiscation. This
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proposition is given full legal effect in the case of Associated Press v. In
ternational News Service, 248 U. S. 215 (1918). The question which arises
however, is, in what manner, and to what extent, shall this protection be
extended? We can dismiss the question as far as literary productions
are concerned by a glimpse at the well-established rules. At common

law and today the author has the right to exclusively reproduce his own

work as often as he sees fit so long as he does not dedicate it to the

public by a publication. If he publishes it, then all his rights are lost
and all the world has the authority to use it as it desires. The legislatures
of the various countries of the world have, however, made it possible,
through copyright laws, for the author to publish his work and at the
same time maintain a full control over its reproduction: 6 R. C. L. 1101,
1109; Bobbs-Merril Co. v. Straus, 210 U. S. 339 (1908); Stem v. Carl
Laemmle Music Co., 133 N. Y. Supp. 1082 (1911) ; Vernon Abstract Co. v.
Waggner Title Co., 49 Tex. Civ. App. 144, 107 S. W. 919 (1908) ; Taft v.
Smith Gray & Co., 134 N. Y. Supp. 1011 (1912) ; Street & Smith v. Atlas

Mfg. Co., 231 U. S. 348 (1913) ; Coliga v. Inter Ocean Newspaper Co., 215
U. S. 182 (1909) ; Bamford v. Doughlas Post Card & Mach. Co., 158 Fed.
355 (C. C. E. D. 1908).

In considering the question of news it is not the combination of
words that constitutes the value as much as the events which they relate.
The source of the information is usually available to all who will seek

it; but it is the one who first learns of and records it that is possessed
of it at the most advantageous time, because its very essence of value
is newness. If this first possessor is a news-gathering agency, it is en

titled to sell this property for publication. Here the question arises, what
constitutes such a publication as will be sufficient to indicate that the
owner has abandoned it to the public? This query was first brought up
in a group of cases concerning stock market quotations and the courts
in an endeavor to protect property rights held that when the information
(quotations) was given to members of exchanges, who paid for this in

formation, that this did not amount to dedication of it to the public,
even though these members posted the same on bulletin boards in their
various places of business. Board of Trade v. Christie, 198 U. S. 236

(1905) ; Board of Trade v. L. A. Kinsey Co., 125 Fed. 72 (C. C. Ind.
1903) ; Cleveland Tele. Co. v. Stone, 105 Fed. 794 (C. C. N. D. 111. 1900) ;
Nat. Telg. News Co. v. Western Union Teleg. Co., 119 Fed. 294 (C. C. A.
7th, 1902) ; McDearmott Comm. Co. v. Chicago Board of Trade, 146 Fed.
961 (C. C. A. 8th, 1906).

In the leading case of Associated Press v. International News Service,
supra, this precise question was presented, namely, "How long does the

property quality endure in news?" In answer thereto the court had this to

say: "The right of the members, whether printing in Duluth or Galveston,
New York or San Francisco, are equal, and the aggregate of their rights
is the plaintiff's right," plaintiff being the collector and seller of the news

to its various members. The Court then quotes with approval from the
Christie case, supra, on this point: "Information will not become public
property until plaintiff has gained his reward." The Associated Press

case, supra, held that when news was printed in New York, although this
was a dedication for most purposes, yet it was not such a giving over to
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the public as would permit a rival news-gathering agency to sell it to
the members comprising its organization until, in the words of the Court,
"the plaintiff's most Western member has enjoyed his reward, which is not
to have his local competitor supplied in time for competition with what
he has paid for."

The Court in the Associated Press case definitely held that there
was a dedication to the public as soon as the news was first published,
but that this early publication did not amount to a donation to rival
associations. These rival organizations could, of course, read the news

and use it in any manner other than for sale to its members. The Court
determined that as the defendant in that case was a rival concern that
this "Pirating" of news would amount to unfair competition and would
for that reason be subject to restraint.

If the Court in the present case had found that the defendant radio
station was in competition with the plaintiff in the business of disseminat

ing news for profit, and consequently a rival, then it would seem that it
would have been forced to the conclusion reached in the Associated Press

case, because clearly the practices of the defendant under those circum
stances would have constituted unfair competition. The fact that the
radio station did not charge for the service of making the news public
carried considerable weight in the determination that newspapers and
radio station which broadcast news are not in competition with one another,
although the purpose of news in the papers is to build up a large distri
bution and thus result in an increase in advertising contracts for the

paper, and the purpose of the "news broadcasts" is to better establish the

name of the station and thus permit it to charge more for advertising.

G. J. O'H.

SALES�Bailments and Conditional Sales.

Action of replevin to recover the possession of three mules brought
by the executors of Jacob Kindig against Blanche Wertz, administratrix
of Jacob S. Warner, deceased. The mules were delivered into the

possession of Warner under an agreement embodied in a sealed instru

ment, which provided for the payment of $25 per months designated as

"rent," for sixteen months. The title to the mules was to remain in

Kindig, and if Warner should be unable to pay the monthly installments
of rent, the animals were to be returned to Kindig. It was also agreed
that after the period of sixteen months had transpired, the payments of
rent having been regularly made, that the animals were to become the

property of Warner. Prior to the death of Warner, only $11.50 in rent

had been paid under the agreement. Upon the issuance of the writ, no

counterJbond was filed by the defendant and the plaintiff was given the

custody of the mules. The defendant contended that the written agree
ment was a condition sale and not a bailment. Held, a contract is to be

construed as a "bailment," which is in terms a lease of goods which
fixes a period during which the agreement is to be enforced, provides for

monthly payments of rent, for safe-keeping and return of the property
to the lessor at the end of the term, after which the lessee has the option



RECENT DECISIONS 893

of becoming the owner thereof, providing all conditions of the agreement
are met, and chattels under such an agreement are not subject to a sale
for the payment of the lessee's debts. Kindig et al. v. Wertz,�Pa.

Super.�, 176 Atl. 769 (1935).
This case concerns the constantly recurring question of whether the

transaction involved is a bailment or a condition sale of personal prop

erty. Under the Pennsylvania decisions, a single contract can make pro
vision for a present bailment of chattels and provide also for a future

sale of such chattels on the arising of certain conditions. Where such
a dual contract clearly evidences such intent of the parties, it will be

enforced, in Pennsylvania, and while the bailment lasts, the title will
remain in the lessor until the bailment ends and until the future con

ditions arise and the owner then passes title by a bill of sale. Schmidt
v. Bader, 284 Pa. 41, 130 Atl. 259 (1925) ; Werley v. Dunn, 56 Pa. Super.
254 (1914); Enlow v. Klein, 79 Pa. 488 (1875). But difficulty arises in
those cases where contracts, which are in form bailments, are really
conditional sales with attempted holding of title as security for the

unpaid purchase money. Ott v. Sweatman, 166 Pa. 217, 31 Atl. 102

(1895) ; Jacquard Knitting Machine Co. v. Vennell, 59 F. (2d) 496

(C. C. A. 3rd, 1932).
The question as to whether a transaction involving such a delivery

of personal property into the possession of another is a bailment or a

conditional sale is very much discussed by the courts in this country.
The cases wherein the question arises are those in which there is an

agreement stipulating that installments are to be made periodically, des

ignated as "rent," but with a condition annexed to the effect that if all

payments are regularly made a bill of sale will be given to the lessee by
the lessor. Such instruments usually contain also a condition that upon
default of any of the conditions or upon nonpayment of the "rent" the

property is to be returned to the lessor. Such was the agreement in the

principal case.
The Pennsylvania decisions are uniform, it seems, in declaring that

where the agreement creating the situation designates it as a "lease,"'
and it is the clear intent of the parties that it is to be such a bailment,
it is to be so considered, and not as a conditional sale. Powel v. Kahler,
86 Pa. Super. 419 (1927) ; Gotthold v. Crompton & Knowles Loom Works,
4 F. (2d) 50 (C. C. A. 3rd, 1925).

According to the great weight of authority, however, when possession
of personal property is transferred under such a contract in the form of,
or designated as, a lease which reserves as rent a sum equivalent in the
stated rental period to the price of the property, and which provides that,
on compliance with its terms or upon the exercise of an option which it

contains, title shall pass to the lessee, but that, on noncompliance, the
lessor may retake possession, the transaction is held to evidence a con

ditional sale and not a bailment or hiring. Phelan v. Stockyards Bank,
134 Okl. 13, 276 Pac. 175 (1929) ; Arter v. Jacobs, 234 N. Y. Supp. 357

(1929) ; Giligian v. New England Truck Co., 265 Mass. 51, 163 N. E.
651 (1928); Byrd v. Cooper, 116 La. 402, 117 So. 441 (1928); Carmack
v. Hill, 49 R. I. 144, 141 Atl. 77 (1928). And, it is so held although it is
expressly stipulated in the agreement that the contract should not be
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Tegarded as a sale. Burroughs Adding Machine Co. v. Bogdon, 9 F. (2d)
54, 56 (C. C. A. 8th, 1925) ; Stern v. Drew, 285 Fed. 925, 52 App. D. C.
191 (1922) ; Clark v. Hill, 117 N. C. 11, 23 S. E. 91 (1895) ; Barrington v.

Skinner, 117 N. C. 119, 23 S. E. 90 (1895) . "The calling of this agree
ment a 'lease' did not make it such. . . . The payments, to be made

monthly in installments, designed 'rent,' were in fact nothing but partial
payments." Henshaw, J., in Lundy Furniture Co. v. White, 128 Cal. 170,
60 Pac. 759, 760 (1900).

In the case of Hervey v. Rhode Island Locomotive Works, 93 U. S.
664 (1885), it was said that the transaction was not changed because it
assumed the form of a lease, or because it was given that name by the
parties. Calling a contract a "lease" and the payments to be made
under it "rent," will not change its character if it is in fact a contract
of "conditional sale" and the payments are installments of the purchase
price. The Court further stated that in determining the real character
of a contract, courts will always look to its purpose, rather than to the
name given to it by the parties. This case was cited and followed in
Samson Tire & Rubber Co. v. Eggleston, 45 F. (2d) 502 (C. C. A. 5th,
1930), and at page 504 it was said: "The real characteristics of a sale,
or their legal effects, are not changed by calling it a bailment. The
court will look to the purpose of the contract rather than to the name

given it." Both cases were cited and followed in Jefferson Gas Co. v.

Commissioner of Internal Revenue, 52 F. (2d) 120 (G C. A. 3rd, 1931).
In the case of Murch v. Wright, 46 111. 487 (1868), it was said that

it is mere subterfuge to call such a transaction a lease. Especially will
this construction be given to the contract where the form of the agreement
was adopted merely to evade the statute relating to conditional sales.
Vette v. Merrell Drug Co., 137 Mo. App. 229, 117 S. W. 666 (1909);
Campbell Printing Press Co. v. Oltrogge, 13 Daly 247 (N. Y. 1885).

In the case of Albert Lifson & Sons v. Williams, 10 N. J. Misc. 982,
162 Atl. 129 (1932), where a purported written lease of furniture was

involved, similar in language and form to that in the principal case, it

was held to be in fact a conditional sale under which the customer, upon
making stipulated payments would acquire title. A lease likewise of a

soda fountain was held to be a conditional sale in Wood v. Cox, 92 N. J.

Eq. 307, 113 Atl. 501 (1921). A lease of an automobile was also held
to be a conditional sale under similar conditions in Rapoport v. Rapoport
Express Co., 90 N. J. Eq. 519, 107 Atl. 822 (1919).

It appears necessary to ascertain the distinction made between a

"bailment" and a "conditional sale" by the cases. The term "bailment" is
derived from the French word "bailler," which signifies "to deliver."
Todd v. Figley, 7 Watts 542, 543 (Pa. 1838). "Bailment is the delivery
of goods for some purpose upon a contract, express or implied, that after
the purpose has been fulfilled they shall be redelivered to the bailor, or

otherwise dealt with according to his directions, or kept till he reclaims

them." Andrews v. Hurst, 163 S. C. 86, 161 S. E. 331, 334 (1931). One

of the essential features of a bailment is that the chattel delivered shall
be returned at the end of the bailment. Clements v. Luby Oil Co., 15 La.

App. 384, 130 So. 851, 853 (1930). A "bailment" is defined in this latter

case as the delivery of personal property for some particular purpose,
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or on mere deposit, with an express or implied agreement of the bailee
to redeliver, or otherwise deal with the property, or keep it until re

claimed.
The true distinction between bailments and conditional sales, as

stated in the case of Vermont Acceptance Corp. v. Wiltshire, 103 Vt. 219,
153 Atl. 199, 73 A. L. R. 792 (1931), is that a "conditional sale" con

templates that at some time the title shall pass to the purchaser and that
he shall pay the purchase price, while a "bailment" contemplates that
the title shall not pass to the bailee, but remain in the bailor, and that
the property shall be returned to the bailor at the expiration of the

stipulated term of the lease or bailment. Strum v. Boker, 150 TJ. S. 312

(1893) ; Pribble v. Kent, 10 Ind. 326, 71 Am. Dec. 327 (1858).
"A conditional sale is an agreement for the sale of a chattel in

which the vendee undertakes to pay the price, and possession of the
chattel is immediately given to the vendee, but the title to the same is
retained by the vendor until the purchase price is paid, when it passes to
the vendee." Mills Novelty Co. v. Morett, 266 Mich. 451, 254 N. W. 163

(1934).
In Vorenberg v. American House Hotel Co., 246 Mass. 108, 140 N. E.

297 (1923), another case similar to the principal case, there was an in
strument providing that one party had received and hired of the other
certain described property, and agreed to pay therefor, as rent, a specified
amount on the signing of the agreement, and specified monthly payments
until the price thereof should be paid in full, at which time the property
should become it's property, and that title should remain in the lessor until
the full price was paid. It was held to be a conditional sale and not a
lease.

From this it can be seen that the tendency in the majority of the

jurisdictions in this country is to the effect that such agreements are

conditional sales and not bailments, and as such irrespective of their

language or appearance. It seems, however, that the Pennsylvania cases

in considering such agreements as bailments wherever possible, justify
their point of view by the fact that if such transactions were not con

strued to be bailments "much of the business of men would be ended, and
the poorer the bailee the less would be his ability to hire the use of

property needful to him" in the carrying on of his business or trade.
Jones v. Wands, 1 Pa. Super. 269, 274 (1896). And, in the recent case

of General Motors Acceptance Corp. v. Hartman, 114 Pa. Super. 544,
174 Atl. 795 (1934), the court remarks that "A bailment lease has long
been an approved and legal method, in force in this commonwealth, by
which one desiring to purchase an article of personal property, but unable
to pay for it at the time, may secure possession of it, with the right to
use and enjoy it as long as he pays the stipulated 'rental,' and the further

right to become the absolute owner, on completing the installment pay
ments called for in the lease, by payment of an additional sum, which

may be nominal in amount. The enactment of the Conditional Sales Act
of May 12, 1925 [Pa. Stat. Ann. (Purdon, 1930) tit. 69, � 361], did not
affect our established law on this subject, for the provisions of the Uni
form Conditional Sales Act in force in other states were changed, in our

statute, so as to permit the continuance in force of our law as firmly
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established in the decisions of our courts of appeal." Leitch v. Sanford
Motor Truck Co. 279 Pa. 160, 123 Atl. 658 (1924); Schmidt v. Bader,
supra; Mulholland v. Sterling Motor Truck Co., 309 Pa. 590, 164 Atl. 597
(1933).

R. Mc. M.

SALES�Scope of Bulk Sales Act.

Bennette Goldberg, a poultry farmer, sold and delivered to Morris
Rosenberg a cow, a calf, all his chicken and eight brooder houses. No
effort was made to comply with the Bulk Sales Act. Herman J. Samuel-
son, by virtue of a judgment obtained against Goldberg shortly after
the aforementioned sale, levied. on the cow, calf and brooder houses then
in Rosenberg's possession. The trial judge directed the jury to render
a verdict in favor of Samuelson on the ground that the sale came within
the provisions of the Bulk Sales Act. The propriety of this ruling was

reviewed on appeal. Held, that the sale did not come within the pro
visions of the Bulk Sales Act (N. J. St. Annual 1932, � 182-80). Since the
Act is clearly intended to be confined and limited to the merchant or trades
man and not to the farmer because a farmer's business is not the sale of
stock or merchandise to intending customers who resort, as in the case

with the usual tradesman, to the place where such stock or merchandise
is kept for sale to such prospective customers. Samuelson v. Goldberg
et al.,�N. J. Law�, 177 Atl. 260 (1935).

This case is one of the first to decide the important question as to
whether or not the Bulk Sales Act, as it exists in the State of New Jersey
and in many of the other states, is applicable to farmers. A fuller
realization of the import of the decision is afforded upon an examination
of the pertinent section of the Act which is as follows: "This sale in
bulk of the whole or a large part of the stock or merchandise and

fixtures, or goods and chattels, otherwise than in the ordinary course

�tof trade, and in the regular and usual prosecution of the -seller's
business or occupation, shall be voidable as against the creditors of
the seller, unless the purchaser shall, in good faith and for the purpose
of giving the notice herein required, make inquiry of the seller."

It has been quite uniformly held in most of the States that the Bulk
Sales Law, being in derogation of the common law, must be strictly con

strued. Citizens Trust Company of Binghamton v. Marselis, 226 N. Y.

Supp. 356 (1933) ; Oberlin v. Harokopas, 44 Ohio App. Ill, 184 N. E. 257

(1933) ; McLean v. Miller Robinson Co., 55 F. (2d) 232 (E. D. Pa. 1931) ;

Gitt v. Hoke, 301 Pa. 31, 151 Atl. 385 (1930) ; Rothschild v. State, 200 Ind.

501, 165 N. E. 60 (1929). A recent Texas case goes a step further, hold
ing, that since the Bulk Sales Law is penal in character, and in derogation
of the common law, it should be strictly construed against those invoking it
and liberally construed in favor of those against whom it was intended
to operate. Saw Antonio Machine & Supply Co. v. McCarthy, 71 S. W.

(2d) 611 (Tex. 1934). But the statute should, if possible, be construed
in such a way as to advance the remedy it was designed to give. McCon-
nell v. Brace-Beluche & Co., 264 111. App. 72 (1932). Another case held
that the statute, being remedial, should be given such a construction as
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will effectuate its purpose. Watkins v. Angus, 241 Mich. 690, 215 N. W.

746 (1927). A contrary decision was reached in an Iowa case which
held that the Bulk Sales Law must be liberally construed though in dero

gation of the common law. The Peterson Co. v. Freeburn, 204 Iowa 644,
215 N. W. 746 (1927). But this ruling was modified by a later case,

arising in the same state, seeming to fellow the trend of the majority
in holdirg that while the statute should be strictly construed such con

struction should rot be so strict as to lead to inequitable results. Hronik
v. Warty, 217 N. W. 449 (Iowa 1928).

As a general rule the Bulk Sales Acts do not apply to manufacturers
or persons not ordinarily engaged in trade. Professor Williston states:

"The statutes are applicable to retail dealers but generally not to whole

sale dealers or to manufacturers or persons not ordinarily engaged in

trade. A few statutes are wider in operation." Williston, Law of Sales
(2d ed. 1924) 1616.

An Arkansas case decreed that the Bulk Sales Law protects creditors
of wholesale merchants as well as the creditors of retailers. Root Re

fineries v. Gay Oil Co., 171 Ark. 129, 284 S. W. 26 (1926). A review
of some of the more recent cases discloses the rule to be somewhat un
settled as to what constitutes "goods, wares, and merchandise" as em

bodied in the Acts. It was held that fixtures used in connection with an

automobile filling station are part of the owners "stock in merchandise"
within the Bulk Sales Law. B. F. Goodrich Rubber Co. v. Breland,
�Miss.�, 154 So. 303 (1934). On the other hand the Bulk Sales Law
was held to apply only to the sale of stock of goods, wares, and merchan
dise and not to the sale of outstanding accounts nor to the sale of ma

chinery, tools, and fixtures kept in the place of business for use therein,
but not for sale. Hood Rubber Products Co. v. Dickey, 167 Okla. 304, 29
P. (2d) 115 (1934). The sale of an ice cream factory with the manu

facturing equipment and raw materials on. hand was held not to be within
the Bulk Sales Law since the article manufactured did not constitute
"merchandise," being different from the materials used in the making
thereof. This, however, seems to be an extreme case. American Surety
Co. of New York v. M-B Ise Kream Co., 65 S. W. (2d) 287 (Tex. 1933).
A Pennsylvania case ruled that the Bulk Sales Act, as it exists in that
state, does not apply to the sale by the manufacturer of his own product.
Broad Street National Bank of Philadelphia v. Lit Brothers, 306 Pa. 85,
158 Atl. 866 (1932). The statute was held not to apply to the sale of a
cafe business with the tables, chairs, counters, dishes, and supplies used
therein. Daggett v. Walff, 44 S. W. (2d) 1063 (Tex. 1931). Nor were

pool tables considered "merchandise" or "fixtures" as embodied in the act.

McPartin v. Clarkson, 240 Mich. 390, 215 N. W. 338 (1927). The caskets
and accessories of an undertaker were held to be "merchandise," while

the casket throw, half-couch, desk, office suit, church trucks and cooling
board were held to be neither "merchandise" nor "fixtures" within the
Bulk Sales Law. Yeager v. Dallas Coffin Co., 46 S. W. (2d) 1016 (Tex.
1932). However, where a party owns only fixtures and sells them all

with the evident purpose of disposing of them permanently the Bulk

Sales Law applies notwithstanding the fact that such sale was not in
connection with any sale of merchandise. Johnson v. M System Stores
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48 S. W. (2d) 800 (Tex. 1932). "Merchandise" within the Sales in Bulk
Act, signifies goods which are kept in stock for sale and, when sold, are
replaced by other goods. Accordingly, taxicabs which had been used
in the sellers business of transporting passengers for hire, before being
sold, were held not to be "stock or merchandise" or "fixtures" within the
Act. Gaspee Cab v. McGovern, 51 R. I. 247, 153 Atl. 870 (1931). The
Act was also held inapplicable to the sale of a fleet of busses which had
been used by the seller for the transportation of passengers. The court
ruled that "sellers," as embraced in the Act, are those whose business
it is to sell stock or merchandise to intending customers who go to the
place where the merchandise is kept for sale. Van Genderen v. Arrow
Bus Lines, Inc., 107 N. J. Eq. 217, 151 Atl. 605 (1930).

It would seem that the rule laid down in the instant case, that the
Bulk Sales Act does not generally apply to farmers, is somewhat modi
fied in the Federal Courts. A farmer's disposal, in one sale, of all his
cattle, without notice to creditors, was held not to be in the ordinary
course of trade of a farmer, and not in the "regular and usual prosecu
tion of business" within the Bulk Sales Law. Main v. Hall, 41 F. (2d)
715 (C. C. A. 7th, 1930). Again, a transfer of all of his livestock by a

farmer to his daughter, without notice to creditors, and retaining only
hay and corn which was later fed to the animals transferred was held
outside the usual course of business and void under the Bulk Sales Act.
Swern v. Liggett, 51 F. (2d) 821 (E. D. 111. 1931). However, the court
in deciding the principal ease, being a state court, followed a prior de
cision by the Pennsylvania Supreme Court which, in construing a statute

substantially similar to the New Jersey statute, determined that "the
words 'goods,' 'wares,' and 'merchandise' include commodities handled by
merchants or dealers in the course of trade; not the unsold products of a
manufacturer or a farmer's produce." Gitt v.. Hoke, supra.

J. A. McM.

TORTS�Joint Enterprise�Imputation of Negligence.

The minor plaintiff, with other young women, had been engaged for
some time in selling articles for Hoyt Brothers of Philadelphia. Each

morning the solicitors were taken to the field of their operations in the

outskirts of Philadelphia by an employee of the firm, and in the evening
they were taken back to the office to write up the orders received and
turn the san>e into the company. At the time of the collision which re

sulted in this action, the young ladies were on their way back to the

office. The transportation was usually furnished for Hoyt Brothers by
a crew manager, but on the day of the accident the defendant Farrell, a

branch manager of the organization, took his own car, by direction of the

employer, for the purpose of bringing the girls to the office. En route

the car was struck by another automobile driven by the defendant Connor.

The plaintiff's uncontradicted evidence established the fact that Farrell
and the minor plaintiff were coemployees of Hoyt Brothers engaged in

their employment with the firm at the time of the collision. From verdicts

for plaintiffs against both defendants, Connor appealed. Held, the negli
gence of the driver is not imputable to a passenger so as to bar recovery
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against the driver and the driver of the other colliding automobile, in
the absence of evidence that the passenger had a voice in the control,
management, or direction of the automobile, notwithstanding the fact
that the passenger and the driver were fellow servants acting within the
couse of the master's employment at the time of the collision. Marmar
et al. v. Farrell et al.,�Pa.� 177 Atl. 224 (1935).

In general the negligence of the one operating a vehicle is not to

be imputed to the passenger, or to the invitee, or to the guest of the

operator. Minnich v. Easton Transit Co., 267 Pa. 200, 111 Atl. 273 (1920) ;
Robison v. Oregon-Washington R. & Nav. Co., 90 Ore. 490, 176 Pac. 594

(1919). But if the driver and the passenger can be said to have been

engaged in what has been called a "joint enterprise," the negligence of
the former bars the latter from recovering from a third person. To consti
tute a joint enterprise so as to impute to the passenger in an automobile
the negligence of the driver, there must be a community of interest, in
the objects or purposes of the undertaking, and an equal right to direct
and govern the movements and conduct of each other with respect thereto.
"In [such cases] . . . there runs a vein of common financial interest,
indicating a quasi partnership entailing the usual joint control. This
would seem to furnish the ultimate distinguishing characteristic of joint
venture, . . . which is none other than the right, either express or im

plied, to direct the movement of the vehicle employed in the transporta
tion connected with the venture." Robison v. Oregon-Washington R. &
Nav. Co., supra.

The instant case was decided squarely on the question of the authority
of the passenger to control the driver, the court quoting the words of
Mr. Justice Maxey in the case of Rodgers v. Saxton, 305 Pa. 479, 158 Atl.
166 (1931) : "It is only when the driver is the servant or agent of the
passenger at the time of the negligent act and that act is commited within
the scope of the servant's or agent's employment, or when the driver and
the passenger are business partners and the operation of the vehicle
is in furtherance of the partnership business, that the negligence of the
driver will from the mere relationship of the parties be imputable to
the passenger. In all other cases the test is, Did the passenger have
a right to share in the control of the vehicle? Responsibility is com

mensurate with authority. As the Supreme Court of Minnesota aptly
said in Koplitz v. City of St. Paul, 86 Minn. 373, 90 N. W. 794; 'Negli
gence in the conduct of another will not be imputed to a party if he
neither authorized such conduct, nor participated therein, nor had the

right or power to control it.' "

The fact that the driver and passenger had a common employer did
not of itself constitute such a joint enterprise or common purpose as is

frequently referred to in the cases dealing with this subject. Scherer v.
Southern Pacific Co., 35 Pac. (2d) 356 (Cal. 1934), where the driver and

passenger agreed to go to and from their common employment together
in the former's car. Closer to the facts is the case of Dameron v. Yellow

stone Trail Garage, 34 Pac. (2d) 417 (Idaho 1934). There the employer
chose and furnished the transportation and placed a driver in charge of

the trip; the employee had no control or authority to control the move

ment, operation, or route of the automobile. It was held that the driver
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and the employee were not engaged in a "joint enterprise" so that the
negligence of the driver could be imputed to the employee seeking com

pensation.
So also where there was evidence only that the plaintiff and the

operator of the vehicle were both engaged in the building trades and
followed the same occupation, and that the plaintiff was riding at the
invitation of the driver, the negligence was not imputed to his passenger.
Caron v. Lynn Sand & Stone Co., 270 Mass. 340, 170 N. E. 77 (1930).
'Nor was the driver's negligence imputed to the plaintiff's decedent in
Carlson v. Erie R. R. Co., 305 Pa. 431, 158 Atl. 163 (1931), where the
evidence showed that the deceased was riding with the driver at the lat
her's invitation, the ride being merely a gratuitous accomodation, although
it appeared that both were employed by the driver's son on the same con

tract job, but at different kinds of work.
The principle enunciated in the cases above-mentioned is thoroughly

in accord with the Eestatement of the Law of Torts, (Am. L. Inst. 1934)
� 491 d: "The fact that the plaintiff and the driver are fellow-servants
of a common master and are both acting in the course of their master's

employment and in furtherance of his business does not make them par

ticipants in a joint enterprise, and this is true irrespective of whether
the vehicle is owned by the master, the fellow-servant driver or by the

plaintiff himself."
M. P. S.

TOETS�Negligence�Duty Owed by Proprietors to Invitees.

Appellant, going upon appellee's premises for the purpose of sending
a telegram, slipped, fell and was injured. Appellant testified that before

entering the telegraph office she saw an employee of the appellee with a

mop and pail, that an oily substance covered the surface of the floor, said
employee having just finished oiling or mopping the floor. Appellant
further testified that she used due care having noticed the condition of
the floor. Action was brought for the injuries sustained. Judgment for
the defendant in the lower court was affirmed on appeal. Held, that the
proprietor of the telegraph office, as a matter of law, was exempt from
liability for injuries suffered by a customer due to slipping on a wet,
oily floor, where the customer used the floor with knowledge of its condi

tion; that the doctrine of res ipsa loquitur applies only when the thing
shown speaks of negligence of the defendant, not merely of the happen
ing of an accident. Batson v. Western Union Teleg. Co., 75 F. (2d) 154

(C. C. A. 5th, 1935).
The court in reaching its decision in the present case has not over

looked the general rule, namely, that the proprietors of business estab
lishments are under a duty to customers going there during business

hours, for business purposes, to use due care to make and keep the

premises reasonably safe for their use, Great Atlantic & Pac. Tea Co. v.

Chapman, 72 F. (2d) 112 (C. C. A. 6th, 1934) ; McNeil v. Brown, 22 F.

(2d) 675 (C. C. A. 1st, 1927) ; Trottier v. Neisner Bros., 284 Mass. 336,
187 N. E. 619 (1933) ; but rather, has found this rule inapplicable to the

facts as stated in the present case. Certain elements found in this case
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remove it from that class of cases to which the general rule applies. An

analysis of other decided cases readily reveals those elements.
That the oiling of the floor of a store is not negligence per se has

been decided by a Rhode Island Court. Tenbrink v. F. W. Woolworth
Company, 153 Atl. 245 (R. I. 1930). That a proprietor is not an insurer
of the premises is a well-supported rule. Bader v. Great Atlantic & Pa

cific Tea Co., 112 N. J. Law 241, 169 Atl. 687 (1934) ; Bohannon v. Leon-

ard-Fitzpatrick-Mueller Stores Co., 197 N. C. 755, 150 S. E. 356 (1929) ;
Bowden v. S. H. Kress & Company, 198 N. C. 559, 152 S. E. 625 (1930) ;

Cooke v. Great Atlantic & Pac. Tea Co., 204 N. C. 495, 168 S. E. 679 (1933).
The Courts of Missouri have decided a case which is closely related

in many respects to the present case. An action was brought by a cus

tomer of a light company, for injuries, due to falling on a floor made

slippery from mopping, while on the premises to pay a bill, where it was

apparent that the defendant could not have foreseen that any mishap
would occur to any person from walking across an apparently dry part
of the floor. The defendant was adjudged not guilty of any actionable

negligence; "negligence" consisting in doing a positive act which a reason

ably prudent man would not have done under the circumstances, or in
failing to do something a reasonably prudent man would have done. The
Missouri Courts held that where an occupant of a business establishment
cannot reasonably forsee that injuries may occur to invitees, he owes no

duty as to them. Cluett v. Union Electric Light & Power Co., 220 S. W.
865 (Mo. 1920).

That which is primarily responsible for removing the instant case

from that class of cases to which the general rule applies is the knowledge
on the part of the appellant of the dangerous condition of the floor of
the telegraph office. The true test of a proprietor's liability to an injured
invitee is his superior knowledge of the perilous condition of the premises
and the danger to persons going thereon at his invitation, expressed or

implied. English v. Sahlender, 47 S. W. (2d) 150 (Mo. 1932). In the
instant case, the dangerous condition of the premises was as evident to
the injured party as it was to the proprietor; therefore, no recovery was

permitted. Vogt v. Wurmb et al., 318 Mo. 471, 300 S. W. 278 (1927) ;
Kresge v. Fader, 116 Ohio St. 718, 158 N. E. 174, 58 A. L. R. 132 (1927).
The appellant being aware of the dangerous condition, voluntarily as

sumed the risks incident thereto. Bridgeford v. Stewart Dry Goods Co.,
191 Ky. 557, 231 S. W. 22 (1921) ; American Tobacco Co. v. Adams, 137
Ky. 414, 125 S. W. 1067 (1910) ; Carey v. Sellers, 41 La. Ann. 500, 6 So.
813 (1889). Two things are essential to the success of an action such
as was brought by the appellant in the present case, namely, negligence
on the part of the proprietor, and lack of knowledge of the dangerous
condition on the part of the appellant. Hendricks v. Maison Blanche, 5
La. App. 410 (1927).

As to the doctrine of res ipsa loquitur, where, as in the present case, the
injured person's own testimony clearly shows the absence of negligence
on the part of the proprietor, and merely makes known the happening
of an accident, the doctrine has no application. Rosen-Steinsitz v. Wana-
maker, 154 N. Y. Supp. 262 (1915) ; Spickernagle v. Woolworth, 236 Pa.
496, 84 Atl. 909 (1912) ; Walker v. Grand Stores, 5 N. J. Misc. 541, 137
Atl. 563 (1927) . L. F. H.
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TRIAL�Right to a Full Jury in Rendering Verdict.

The defendant was sued as a surety on a contract and verdict and
judgment rendered against him. After the jury had retired to deliberate
on their verdict, the court recalled them and read them the following
instruction: "Gentlemen of the jury, it appears to the court that there
is no probability of all the members of this jury agreeing upon a verdict,
and I now instruct you that when ten or more of you agree upon a ver

dict, let your foreman sign the verdict as the verdict of the jury." The
defendant's exception was overruled, and he appealed. Held, that chapter
12 of the Act of 1929 providing for a verdict by the concurrence of five-
sixths or more of the jury where it appears to the court that there is no

probability of all members agreeing is unconstitutional and void. W. T.
Rawleigh Co. v. Snider, �Ind.�, 194 N. E. 356 (1935).

Unanimity was one of the peculiar and essential features of trial by
jury at common law and no verdict could stand either in a civil or criminal
case without the concurrence of each and every member of the jury
therein. Powers v. Williams, 53 N. D. 54, 205 N. W. 9 (1925). This

right to a jury trial is secured by the Federal Constitution in The Sev
enth Amendment. It was deliberately adopted for the purpose, among

others, of securing for the future, until the fundamental law should be
changed, that no man should be deprived of his property, his liberty, or
his life, in cases where a jury trial was had in courts of record, save

upon the unanimous verdict of twelve persons and that any statute pro
viding that in a civil action the agreement of five-sixths of any jury
therein shall be a sufficient and valid verdict is (as in the principal case)
void. Powers v. Williams, supra.

But the first ten Articles of Amendment to the Federal Constitution
were not intended to limit the powers of the state government, in respect
of their own people, but to operate on the national government only.
Spies v. Illinois, 123 U. S. 131 (1887). Hence under the Oklahoma con

stitution (Snyder's Ann. Const. � 19, art. 2) in civil cases, and in criminal
cases less than felonies, three-fourths of the whole number of jurors
concurring shall have power to render a verdict. It was the purpose of

the constitutional convention and the people who adopted the constitution
to ameliorate somewhat the law's delay, and avoid, as far as was con

sistent with the inviolability of the jury system, hung juries in civil and

the lesser grade of criminal cases. Oligschlager v. Stephenson, 24 Okl.

760, 104 Pac. 345 (1909). In Louisiana a crime punishable by "imprison
ment at hard labor" must be tried by a jury of five (Louisiana Const.,
art. 116) and a conviction by a jury of twelve is illegal. State v. Reeves,
128 La. 37, 54 So. 415 (1911). However, by the constitutions of most

states a verdict to be valid must be agreed upon by the twelve jurors.
Ex parte Scott, 70 Miss. 247, 11 So. 657 (1892) ; nor will the consent

of the defendant and the prosecuting attorney change the doctrine. Cleg-
horn v. State, 116 So. 510 (Ala. App. 1928).

In civil cases some states allow a greater relaxation from the common

law rule. In Ulmer v. Pistole, 115 Miss. 485, 76 So. 522 (1917) the con

currence of nine of the twelve jurors in an action brought by a husband

for the wrongful death of his wife through the defendant's negligence
was held to constitute a valid verdict. The court in Dawson v. Chicago,
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B. & Q. R. Co., 197 Mo. App. 169, 193 S. W. 43 (1917) reached a similar
result. But see Carpenter v. Wayne, 143 Ark. 103, 219 S. W. 735 (1920)
where it was said that there is no verdict, unless the entire jury agree,
even in a civil case. Yet, as the parties had agreed to abide by a majority
verdict, the legal effect thereof should become and be treated as the ver

dict of the entire jury. Actions in a state court under the Federal Em

ployers' Liability Act [35 Stat. 65 (1908), 45 U. S. C. A. � 51 (1926)]
are decided by a concurrence of less than twelve jurors. Donaldson v.

Great No. Ry. Co., 89 Wash. 161, 154 Pac. 133 (1916) (five-sixths) ;
Louisville & N. R. Co. v. Holloway's Adm'r, 168 Ky. 262, 181 S. W. 1126

(1916) (three-fourths).
By constitutional provisions in some states it is provided that when,

pending trial, one or more jurors, not exceeding three, may die or be dis
abled from sitting, the remainder of the jury may render the verdict.
Texas Constitution, art. 5 � 13. The discharge of a juror on the sole

ground that improper influence was exercised on him does not warrant
the court in proceeding to trial with the remaining jurors, over a party's
objection. Sunset Wood Co. v. Broadnax, 136 S. W. 487 (Tex. 1911).

In Commonwealth v. Beard, 48 Pa. Super. 319 (1911) the defendant

charged with conspiracy agree with the prosecuting attorney to excuse a

juror who was taken ill after the trial had gone on for two and a half

days, "the trial to proceed with the remaining eleven." A verdict of
conviction resulted and a new trial denied. In misdemeanor cases, an

accused may waive his privilege to a trial by a jury of twelve. Schick
v. U. S., 195 TJ. S. 65 (1904) ; Commonwealth v. Dailey, 12 Cush. 80

(Mass. 1853). An opposite result was reached in Neales v. 'State, 10 Mo.
498 (1847) where the defendant was charged with the unlawful carrying
on of the business of a barroom keeper. The court said: "It is exclusively
the province of a jury to try the issue of not guilty, and the consent of the
defendant for the court to try the same, cannot confer such power upon
the court." The only instances wherein a person may be convicted of a

crime else than by the unanimous verdict of a jury is where the legis
lature may provide other means of trial for petty misdemeanors (and
only such) with the right of appeal. State v. Stewart, 89 N. C. 563
(1883) (assault and battery). A person accused of felony can not waive
his right to trial by jury. Hopt v. Utah, 110 U. S. 574 (1884) ; State v.

Mansfield, 41 Mo. 470 (1867) ; Thompson v. Utah, 170 TJ. S. 343 (1898) ;
Cancemi v. People, 18 N. Y. 128 (1858). As its reason the court in the
last case advanced: "The penalties or punishments, for the enforcement
of which they are a means to the end, are not within the discretion or

control of the parties accused; for no one has a right, by his own volun

tary act, to surrender his liberty or part with his life. The state, the
public, have an interest in the preservation of the liberties and the lives
of the citizens, and will not allow them to be taken away 'without due
process of law,' when forfeited, as they may be, for crime."

J. F. G.
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BOOK REVIEWS

THE CATHOLIC CONCEPTION OF INTERNATIONAL LAW�by
James Brown Scott. Georgetown University Press, Washington, D. C,
1934. Pp. 494.t

A Review by William Renwick Riddell *

My friend, Dr. James Brown Scott, has by many of his
works placed the students of International Law under a deep
debt of gratitude : and this fine work has substantially increased
that debt. Written in an easy, almost a colloquial style, in ac

curate if non-technical terminology, it exhausts the subject
while it charms the intelligent reader.

The chief object of the volume is the exposition of what

may be called the Spanish theological theory of International
Law. While Gentili early in the seventeenth century and
Grotius somewhat later have been very generally considered
the founders of our modern conception of International Law,
it is here made reasonably clear that most of their views had
been given expression not simply adumbrated many decades

previously by Spanish priests. And evidence is given of the

veridity of the assertion of the Seventh International Con
ference of American States in 1933 that the Spanish theo

logian, Francisco de Vitoria, should be considered as having
"in the sixteenth century, established the foundations of mod
ern international law."

This Vitoria (in English generally called "Victoria") was

a Professor of Theology in the Spanish University of Sala
manca, who was apparently, led to the study and exposition of
International Law by the accounts given by Catholic mission
aries of the brutality with which the aborigines of the recently
discovered America were treated by the Spanish conquerors.
He gave two disquisitions, "Readings" on the rights of these

Indians, maintaining "that all human beings, irrespective of

* Justice of Appeal, The Supreme Court of Ontario.

t John Dickinson, Assistant Secretary of Commerce and Professor of

Law in the University of Pennsylvania, and Clyde Eagleton, Professor of

International Law in New York University, will review Dr. Scott's book

in the November issue of this Journal.
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race, irrespective of geography, irrespective of religion, should
have the same rights and perform the same duties"; and all

competent to judge will agree with Dr. Scott, that "in these
two Readings, Francisco de Vitoria . . . formulated the mod
ern law of nations." (In the original Spanish form of the
Resolution of the Seventh International Conference of Amer
ican States, already referred to, the word "esto" translated

"established," does not connote permanence or universality:
and the translation should, perhaps rather read "formulated"
than "established").

The first chapter of this admirable book discusses Vitoria's
De Indis, dealing with what may not inaptly be called the Law
of Peace. The first Section considers whether the American
Indians as human beings had the same rights as the Spaniards,
differing as they did in intellectual capacity, religion, manners
and customs, and principally whether they had the right to
the land and goods. This is answered in the affirmative, and,
unbelievers as they were, the Spaniards were not entitled to

seize their lands or goods.
The second Section deals with the seven alleged titles,

whereby it was or might be alleged, "the aborigines could have
come under the sway of the Spaniards," two of these to which
he denied validity long survived him, namely, the overlordship
of the Holy Roman Empire (which, it will be remembered,
Lord Bryce tells us it was so-called because it was not Holy,
it was not Roman and it was not an Empire) and that of the
Pope. These may be considered outgrown; but the third, the
rights given by Discovery, is not yet dead, and it is to be
feared that "the good of the poor heathen" may still be heard of.

In the third Section is a discussion of the rights of the
Spaniards in America in respect of travel, sojourning, trad
ing, etc.

Vitoria's other Reading De Jure Belli approves the doctrine
that Christians may serve in war and make war: and the high
authority of Saint Augustine is quoted, as well as the sayings
of other authorities. Every State may declare war in a just
cause, whether Kingdom or Republic: but extension of empire
is not a just cause though Charles V made a specialty of
extending empire by means of war. Nor is the personal glory
of a Prince or an advantage to him a just cause, only a wrong
received. And when war is declared for such a cause, any
thing is lawful, which the defence of the commonweal requires.
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Evils and damages may be visited on the offender to deter like
conduct in the future.

The second Chapter is on "The Modern Law of Nations
and its Municipal Sanctions" and contains a very valuable dis
cussion of the subject with citation of cases, English and
American on the Thesis that International Law has not only
the force of a pact but also the force of a law. Apparently,
the learned author does not approve the Austinian theory of
law being the command of a superior. It is quite certain that
no English or Canadian lawyer will follow him in the view
that International Law is superior to any other law of Eng
land, in that it could not be modified by an Act of Parliament.
Oliver Cromwell used to say, according to his son, that Parlia
ment could do anything but make a woman into a man: and
our Ontario Court has authoritatively stated that Parliament
can do anything that is not naturally impossible. If their
Parliament were to enact something contrary to the rules of
International Law, Englishmen as Canadians would be held
to obey the Act�the force of such legislation elsewhere is
another question. And, by the way, Lord Russell of Killowen
was not Lord Chief Justice of Great Britain but only of Eng
land�Scotland has its own judicial system.

Chapter III is on "Francisco Suarez: His Philosophy of
Law and Sanctions." Suarez was another Spanish eccelsiastic,
who agreed with the views of his predecessor, Vitoria�Dr.

Scott aptly calls Vitoria the expounder, Suarez the philosopher
and Grotius the compilor or purveyor and popularizer of the

principles of International Law. He does not place Grotius
so high as writers on the subject have been accustomed to do,
but he gives him high praise as the popularizer of the ideas of

others�his "services to International Law should never be

overlooked."
Suarez gave the world three treatises on the subject deal

ing with fundamental principles : the first of these was a large
volume of twenty books, the "Tractatus de Legibus," dealing
largely with the specific phases and classifications of law, their
differences and different applications. In discussing this book,
there is given us much learning on Jus and lex, their mean

ing and relations. It has not been given to all, the comforting
distinction which we English-speaking lawyers now recognise�
"Lex" is a general rule: "Jus" is a private right�so that we

have the Maxims, "Ignorantia legis non excusat" and "Igno-
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rantia juris excusat." The second of the books of "De Legibus"
deals with the eternal law, the law of nature, the jus gentium :

Suarez thinks it "a free decree of the Will of God," inherent
in man and not to be erased or obscured by mortal power.

Chapter IV is on "Suarez on the State": in this we find
an elaborate and exhaustive account of the philosophy of Suarez
in the matter of a State, a Community�and no few of the
"glittering generalities" of the famous document of July 4th,
1776 are found adumbrated, and that not obscurely. Chapter
V is on "Suarez! Defensio Fidei and the Spanish Conception
of Tyrannicide." Especially is discussed the power of the
Christian King: the right, even the duty of Tyrannicide is
also discussed. In the former discussion, Suarez denies what
many in his Church considered a cardinal doctrine, namely,
that the Pope had the right to depose a temporal sovereign.
Suarez states plainly that "the Roman Pontiffs themselves have
never claimed this power themselves." He held, however, as

did his Church, that the Pope possesses coercive power over

wicked and incorrigible kings, particularly schismatics and per
tinacious heretics, he may excommunicate them, punish them
even physically: and may even depose them if their obstinacy
and the welfare of the Church so require.

In Chapter VI, we are introduced to another Spaniard�
"Mariana's De Rege et Regis Institutiono." This book has
been practically ignored by writers on the subject and it has

only antiquarian interest. His doctrine that "one can conceive
of no greater pestilence than a King who serves his personal
inclinations or governs the public and private affairs of his

subjects on the sole basis of his own judgment or that of his
courtiers" is now of universal acceptance�it was the disre
gard of it which brought about the tragedy at Whitehall in
January 1648/9. But Mariana thinks that a tyrant is to be
killed only in the last resort.

Chapter VII takes us from the Spaniard to the French
man�"Le Contun de la Boetie�Tyrannicide through the
Ages": it is mainly taken up with La Boetie's rather noted
work "Discours de la Servitude Voluntaire" but Solon, Theog-
nis and Artistotle are also quoted as well as George Buchanan,
"Scotiae illud numen," in his "De Jure Regni apud Scotos."

Chapter VIII takes up the "Vindiciae contra Tyrannos" of
Junius Brutus (whoever he may have been, Hubert Languet,
Duplessis-Mornay or other) in its English translation by one
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William Walker of Darnel�a main thesis of which is the right
which permits, nay, commands, the people to take up arms

against tyrants.
George Buchanan's De Jure Regni apud Scotos receives

attention in Chapter IX: a copy was in the library of Thomas
Jefferson. Dr. Scott deals somewhat at length with this work
as it has been overlooked by all but a few, and yet it contains
sound views as the rights and duties of a sovereign�had
Charles I but borne these in mind and acted upon them, there
would have been no Commonwealth. Then there would not
have been written Chapter X of this work on "Divine Right
and Tyrannicide�The Stewart Experiment," a subject con

tinued in Chapter XI. The tragedy of the Stewarts who for

got their duty to their subjects is fully examined: the lessons
taught by the failure of that experiment are obvious through
out the British world, having now a King who does not inter
fere with the ruling of his "Dominions" but is content to reign,
and so enjoys the enthusiastic loyalty of millions of subjects.
The fate of Mary, Queen of Scots�"murder" it is bluntly
called, that of her grandson, Charles I and of her great-grand
son James II are considered philosophically and practically.

This book is a credit to all concerned, author and publisher
alike: the contents are learned and impartial, the paper, type
and binding unexceptionable and the few errors in proof
reading are not misleading�though it was not the King of
"Assria" that Jeremiah advised the Jews to obey, but "Ne

buchadnezzar, the king of Babylon": Jer. xxvii, 6. So valu
able a work, however, deserves and calls for a complete index:
O Si Sic Omnia.

A Review by John T. Vance *

Dr. Scott's interest in the origins of International Law is

too well known and has been too fully appreciated in the past
to be in need of any comment at the present time. His most

recent contribution in this important field which has appeared
under the above title, deals primarily with the works of three

* Librarian, the Law Library, Library of Congress.
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of the outstanding Spanish theologians of the sixteenth cen

tury, viz., Victoria, Suarez and Mariana, and their contribu
tions to the Catholic doctrine of International Law, the phil
osophy of law and the doctrine of the government of princes.

Insofar as this reviewer is in a position to judge the work
revolves around personalities and problems rather than at

tempts a systematic treatise on the genesis of the Catholic
conception of international law throughout the ages. Although
possessed of an extensive background on the subject, it was

apparently a limited purpose that Dr. Scott had in mind in

spite of the fact the title of the book may suggest something
more extensive and systematic in the treatment of the subject
under consideration. As to the method of presentation we

may well let the author speak for himself when he says: "We
draw aside, as it were, the veil which century after century
has hidden these two high-minded and noble Spaniards [Vic
toria and Suarez], in order that they may speak to the world
as from their respective chairs at Salamanca and Coimbra.
Comment, perhaps over generous comment, has been added,
but only with the purpose of drawing the modern implications
from the express statements of these two leaders of the

Spanish school." 1

Thus it is clear that first of all the author aimed at a com

pendium of the doctrines of the theologians under considera
tion. Attentive reading easily convinces one that the task
has been accomplished with discrimination and care, and as

such Dr. Scott's exposition is excellent. The life long interest
of the author in the early writers on international law reflects

amply in his work, in the form of a familiarity with the content
of their work and a knowledge of how to turn that content to
account so as to emphasize their point of approach.

In truth, their point of view is practically that of the
author himself, and no better evidence of this is possible than
to let him speak for himself once more. Observing that the
author of the Vindiciae contra tyrannos frequently, if not con
stantly, refers to the Scriptures for support of his various

theses, Dr. Scott goes on to say: "Now 'publicists' of our own
day on government consider writings of this kind as medieval
because the authors vouch Biblical examples in behalf of their
views. It is true and indeed only too true that the Old and

i At p. VII.
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New Testaments seem to have lost their vogue with writers
of today, who prefer science and the quotation of each other
to Revelation. Instead of considering this a defect on the part
of the socalled medievalists, we believe that they should be
commended rather than criticized for so doing, as the authori
ties to which the medievalists appealed are likely always to
be appealed to by all peoples of Christian civilization in
moments of storm and stress and revolution. The socalled
medievalists were seeking not only an historical but a moral
standard, and they found the historical standard in the Old
Testament and the moral standard in both the Old and the
New. Now the standard of the writers of our day is difficult
to determine unless it be the authority of might as exemplified
in the power of the state, considered as an artificial person,
to impose its will within the territory subject to its jurisdic
tion without reference to the rights of the people, who, instead
of being the source of power, are too often regarded as cogs
in the machine of State. Morality and machine do not seem

to have much in common to the modern mind. For ourselves,
we are medievalists and feel that the wisdom of the old books
cannot 'profitably' be replaced by the wisdom of mechanics." 2

In this manner, Dr. Scott makes unmistakably clear the
fact that, according to his conception, all social disciplines
should be built as ethical disciplines and be kept as close to
Christian ethics as possible. Under the circumstances the en

thusiasm with which the author approaches their doctrine,
and of which he himself is conscious, is intelligible. He is
conscious that perhaps in some respects he is "over-generous"
in his appreciation of their views. It is hardly possible to

exaggerate the fact that Victoria approached the international

problem with the highest moral purpose in view, and enlight
enment and strength of character reaching far beyond the ends
of his Spanish nationality. It is equally impossible to exag

gerate the fact that Suarez' doctrine represents the highest
expression of scholasticism in social philosophy the fine points
of his doctrine are admitted by all, including the opponents
of scholastic philosophy.

In the opinion of this reviewer, if there is a question of

"over-generosity" on the part of the author, it is in connection
with the misconceptions that may arise among those not

2 At pp. 327-8.
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familiar with the field, who may interpret Dr. Scott's treat
ment of the theologians under consideration as "founders" in
a literal sense, thus arriving at the erroneous assumption that
the Catholic doctrine of international law had no previous
history. The field of course is of great importance in the

origins and development of international law; and it is this
reviewer's earnest hope that Dr. Scott will continue his personal
contributions, on the subject of Catholic source philosophy as

well as interests the scholars working under him in this field,
for as he well knows that up to the present time much has
remained still to be done.

Victoria and Suarez may be treated as "founders" of the
Catholic doctrine in a very restricted sense of the term; that
is, of successful statement of fundamental principles which
go as far back as the Fathers of the Church. To be explicit,
it was St. Augustine who first formulated the distinction be
tween just and unjust wars, which was indispensable not only
for the sanction of war by Christianity, but is also a funda
mental requirement for any ethical structure. St. Isidore's
authority perpetuated the doctrine during the early medieval
epoch until the apearance of the first compilation of canon

law, the Decretum of Gratian, which reproduced St. Augustine
and St. Isidore in the treatment of war. The doctrine was

unified by St. Thomas on the basis of the same authorities.
The growth of feudalism in the West and the gradual rise

of nationalities were transforming international relations, and
so increasing the importanec of the regulation of warfare.

Therefore, practically all the important canonists, theologians
and civilians who touched upon public affairs gave more or

less extensive treatments of the law of war. Among the civilians
it was the post-glossators who made important contributions
on the subject. Beginning with Gratian the canonists occupied
themselves with the law of war continuously. The Christian
ethics of war, however, reached their most developed expression
in the works of the Spanish theologians of the sixteenth century.

The canonists developed their doctrine of war primarily
on the basis of St. Isidore, the Decretum and the Scriptures.
The Spaniard, Raymund de Penyaforte, in his Summa was one

of the earliest canonists to treat of the law of war. The sub
stance of his treatment was adopted by Hostiensia and thus
came to be perpetuated by most of the canonists. Funda-
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mentally this doctrine does not differ from the one adopted by
the theologians on the basis of St Thomas. 3

The civilians themselves did not remain indifferent to the
law of war. As far back as the thirteenth century the Spanish
general legal compilation of the Partidas contains a whole title

consisting of thirty laws dealing with the law of war, based
on the distinction between just and unjust war.4

So far as the controversy concerning the rights of the
Indians is concerned, while the doctrine was not wholly new,
Victoria's influence dominated all those who adopted a favorable
attitude toward the Indians. This was true also in relation
to the civilians. In his glossa to the Partidas, Gregorio Lopez
reproduced the views of Victoria on the subject.5

In relation to the conception of jus gentium, the Corpus
Juris contains no sytsem of international law. Therefore the
Romanists, interested primarily in private law, construed the

jus gentium of the Romans as relating primarily to private
law. The jus gentium, however, originally regulated inter-

3 Among the Spanish theologians and canonists who deserve mention
for treatments of the law of war are: the internationally known Juan

Lopez (1440-1496), Fr. Arias de Valderas, Alfonso Alvarez Guerrero,
Rodrigo Sanchez de Arevalo, Gonzalo de Villadiego, Domingo Soto, Fran
cisco de Vargas, Domingo Banes, Pedro Malferit, Jose Esteve, Juan de

Cartagena, Babriel Vasquez, Juan Bautista Valenzuela, Juan de Lugo,
Pedro Gonzales de Salcedo, Don Juan Duran de Torres, Juan Francisco

Montemayor de Cuenca, and Juan Finestres y Monsalvo.
4 Among the Spanish lawyers who treated of the law of war and

related topics, from the thirteenth century on, may be mentioned: Jaime
Callis, Guillermo Despaborde, Guillermo Preposit, Tomas Mieres, Jaime
Pau, Juan Lopez de Palacios Rubios, Diego del Castillo, et al.

5 The movement in favor of the Indians began with Antonio Montesino
and Marthelemy de las Casas (1476-1566). All the outstanding writers
were disciples of Victoria (Melchior Cano, Domingo Soto, Fernando Vas
quez Menchaca, Bartholome de Medina, Pedro Mexia de Ovando, Juan de
Palafox Mendoza, et al.).

Among the outstanding opponents to Victoria on the subject are:

Alfonso d'Espinar, Juan de Quevedo, Friaz de Albornoz, Juan Gines de
Sepulveda, Alfonso Alvarez Guerrero, etc. . . . Among those favoring
a compromise are: Joseph d'Acosta, Solorzano, et al.

Others, of less importance, who wrote on the subject are: Juan
Ramirez, Michael de Monsalvo, Didacus Gonzales Holguin, Juan de Tor-
quemada, Juan Aguilar del Rio, Juan de Larinaga Salazar, Juan Ortis de
Cervantes, Juan de Silva, Gaspar de Escalona y Aguero (Americanus) ,

et al.
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national relations rather than was used as a universal private
law.

Prompted by the requirements of the period, the compilers
of the Digest had reproduced Hermogenian's definition of jus
gentium, which stressed the private law aspect. St. Isidore
borrowed his definition of jus gentium from the Institutes of
Ulpian, which stressed the public law aspect. St. Isidore's
definition was reproduced in the Decretum of Gratian, in the
works of Vincentius Bellovacenis and others, and thus became
the accepted definition of the canonists. This applies also to
the theologians from St. Thomas down to Suarez. The civilians
followed the definition of the Digest, but the conception of the
canonists gradually prevailed and the jus gentmm came def
initely to be identified with public international law.

Down to the renaissance of legal studies the doctrine of
international law was based primarily on the Fathers of the
Church and the Old Testament. Now, under a rising feudalism,
which identified the private and public legal structures, the
Roman law became an important source, its institutes being
adapted to the requirements of international relations. Thus,
the glossators were the first to apply civil law and to introduce
the Germanic feudal element into the regulation of interna
tional relations. The commentators already departed from
the doctrine of medieval unity as personified in the Empire
and the Church. The result was that Roman law became the
common law of the West, and its jus gentium was identified
with international law.

Since the classical Roman jurists themselves never arrived
at a firm delimitation of the relation between jus naturale and

jus gentium, it is not surprising that uncertainty persisted.
Some tended to identify jus gentium almost completely with
natural law, as was the case with St. Thomas. Others like

Vasquezz identified jus gentium primaevum with natural law,
and conceived jus gentium secundarium as positive law. Suarez

lays stress on the conventional character of international law;
and Soto, while defining it as rationally ascertained human

positive law, makes it rest on the principles of nature.

The Catholic philosophy of law again begins with St. Augus
tine, the fundamentals of scholasticism being formulated by
St. Thomas.6 In his philosophy of law Suarez follows funda

mentally the latter, deviating from him mostly in the treat

ment of details. Suarez' position is of importance on two
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points, viz., first, his attitude towards Aristotelian philosophy;
and second, his attempt at a solution of the important problem
of the relation between reason and will in the framework of
the Catholic social doctrine. Suarez is not altogether original,
however, in his treatment of the latter, wherein he follows
Luis de Molina.

In relation to the problem of the government of princes, it
was once more St. Augustine who followed Cicero and stressed
the element of justice as a fundamental requirement. A sim
ilar conception was held by St. Isidore, St. Thomas and others.
It was the question of the royal responsibility and sanctions
which presented difficulties. The uncertainties in treatment
appeared in the reconciliation of the sanctions and the prin
ciple of submission to the sovereign authority. Practical re
quirements imposed a solution of the problem of sanctions,
and it took the form of resistance which culminated in Mariana
advocating tyrannicide.7

In conclusion, Dr. Scott has already attained international
recognition for his continued interest in the Spanish theolo-

6 Among the important Spanish theologians in relation to the phil
osophy of law are: Johanes Consobrinus (1475), Fernando de Roa (Rhoen-
sis), Johannes Lupus (1440-1496), Rodrigo Sanchez de Arevalo (Zamoren-
sis), Arteaga Fortunio Garcia de Erzilla, Juan Luis Vives (1492-1540),
Francisco de Vitoria (1486-1546), Diego Covarrubias y Leyva (1512-1577) ;

Domingo Soto wrote the most popular work on the philosophy of law;
Fernando Vasquez (1512-1569), Francisco de Toledo (1532-1596) was the

outstanding Thomist of his day; Luis de Molina (1535-1600), Domingo
Banes, Pedro de Aragon (a Thomist) , Luis de Torres (a Jesuit) ; Gaspar
Hurtado (1575-1647), a Jesuit who ,based his work on Suarez; Juan de
Dicastillo, Juan de Lugo (1583-1660), a Jesuit; Fernando de Castro Palao,
Antonio Perez (1599-1649), Alonso Fernandez, Antonio Gomez, Gabriel
Alvarez de Velasco.

7 Among the Spaniards who wrote on the government of princes
before Mariana are: Pedro Gomez Barroso, Juan Garcia de Castroxeriz
(based on Aegidius Colona), Francico Eximensis, Alfonso de Madrigal, el
Tolstado (1400-1455), Alvaro Pelagio, Pedro Belluga (1486), Rodrigo
Sanchez de Arevalo, Juan Moles Margarit, Bernardus Oxomensis (who
translated the work of Aegidius Colona), Juan Lopez de Palacios Rubios
(1447-1524), Antoniode Guevara (one of the most popular writers on the
subject), (1480-1545), Francisco de Monzon, Felipe de la Torre, Alejo
Salgado Corres, Juan Luis Vives (1492-1540), Sebastian Fox Morcillo,
Fadrique Furio y Ceriol (who was very popular, 1532-1592), Alonso de
Orozco (1500), Juan Gines de Sepulveda, Bartolome Felipe, Juan de Castilla
y Aguado, Carlos de Tapia, Jeronimo Osorio, Juan Roa de Avila, Pedro de
Ribadeneyra (who wrote against Machiavelli), Antonio Perez, Martin
Carballo Villas-Boas, Paulus de Mendosa.
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gians of this epoch and in bringing to light their contributions
in the field of international relations, which have been neg
lected by the Spaniards themselves. His efforts have amply
merited the rare distinction of doctor honoris causa which the

University of Salamanca, where Victoria achieved his world
wide renown, conferred upon him, and which this reviewer
had the good fortune to witness personally.

REPORT OF THE COMMISSION ON THE ADMINISTRATION OF
JUSTICE IN NEW YORK STATE. Legislative Document (1934)
No. 50. J. B. Lyon Company, Albany, 1934. Pp. 1016.

The legal profession, traditionally somewhat insensible to
social change, has, in New York at least, always nourished an

impluse to reform and modernize procedure and the substantive
law. The impulse waxes and wanes, but persists, and weaves

its aspirational pattern through successive decades. The em

phasis, naturally enough, shifts. Sometimes certainty is the
goal. Delay is always deprecated, generally statistically ex

posed, and frequently rationalized. Occasionally, when the
forces of reform have been able to capitalize public impatience,
constructive measures and mechanical innovations are proj
ected. Real gains usually result even though many worthwhile
proposals have to be whittled away so that consent to the adop
tion of some may be gained.
Among the major reforms in New York were those effected

by the Commission on the Revision of the Statutes in 1829,
and by the reorganization of the whole judicial system in 1846.
The adoption of the Field Code of Procedure in 1848 and its

emergence, supposedly pruned and made flexible, as the Civil
Practice Act and Rules of Civil Practice in 1920 also involved

many readjustments. Generally the body of the bar has fought
any practical expression of the ideals of its leaders, but has

finally consented that new-fangled notions should supplant com
fortable and accustomed forms of thought and action. Within
the decade after 1920 it became apparent that the judiciary
alone could not, or would not, of its own notion, liberalize
practice and accelerate the business of justice to the extent that
had been predicted by the draughtsmen of the Rules of Civil
Practice. Environmental complexities stole another lap, and
once more reforms were in order. Preferably, it was hoped,
they were to be founded on painstaking research and a wide
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base of seasoned discussion. The Report here under review

demonstrates that they were.

The genesis of the Commission which produced it dates from
the presidential address of William C. Breed to the New York
State Bar Association in January, 1929.1 Impressed with the
report of the National Economic League, wherein the laity had
shown itself to be singularly enlightened as to constructive legal
reforms (e. g., Judicial Councils; "five-sixth" verdicts; unified
administration) Mr. Breed criticised the bar for its inactivity,
and recommended that the Association "cause a survey to be
made to determine just where the administration of justice
in this state fails and breaks down." This the Association de
termined to do, provided its Executive Committee could obtain
acceptable financial aid, which, unfortunately, it could not. It
did, however, in 1930, prompt the legislative authorization of
a Commission to be composed of four legislators and six law
yers, and endowed with $60,000 for expenses.2 Governor
Roosevelt, however, mindful, perhaps, of England's experience,
decided that the liberalizing influence of laymen was needed,
so the Act was amended in 1931,3 and the Commission, enlarged
to twenty widely representative members, finally started its
work in July of that year.4

The law directed the Commission "to investigate and collect
facts relating to the present administration of justice in the
state" and to present recommendations for its improvement.
It did so on January 25, 1934, but its Report should be studied
and interpreted in the light of its First Supplemental Report,
and the first reports of the Judicial Council and the Law Re
vision Commission, both of which bodies have reported this
year.5

152 N. Y. Bar Ass'n. Rep. 165 (1929).
2 The members of the Commission, of course, served without compen

sation.
3 N. Y. Laws 1931, c. 186.
4 Senator John L. Buckley is Chairman (vice Senator Walter W.

Westall, since May, 1933), and Daniel J. Kenefick, Dean Charles K. Burdick,
Martin Conboy, Robert H. Jackson, Bruce Smith, Harry D. Nims and

Raymond Moley are among its members. Leonard S. Saxe succeeded Her

man Oliphant as Executive Secretary.
5 First Supplemental Report of the Commission on the Administration

of Justice in New York State. J. B. Lyon Company, Albany, 1935; First
Report of the Judicial Council of the State of New York. J. B. Lyon
Company, Albany, 1935 (Leg. Doc, 1935, No. 48) ; First Report of the

Law Revision Commission (Leg. Doc, 1935, No. 60).
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At the outset the Commission decided to concern itself with
the common and statutory law, and the machinery with which
the courts function, as elements of the judicial branch of gov
ernment, but to avoid concern with the correlative element of

judicial personnel. In order to bring "into focus the rays of

comparative law reform" and to achieve, as a central object,
the elimination of "unreasonable delay in adjudicating civil

disputes" it made exhaustive studies of civil justice and the exist

ing machinery thereof. Criminal justice and law enforcement

being problems in the detection and apprehension of offenders,
and of proper policing, were deemed to be without its scope,
though, as a separate report, recommendations for the revision
of the Code of Criminal Procedure, which had languished unre-

furbished since its adoption in 1881, were promised.
Bearing in mind this statement of purpose, the work of the

Commission may be commented upon in three aspects: its gen
eral findings; its supporting studies; and its recommendations.
The temper of its recommendations, their success thus far, their
probable fate and their significance, are also of importance.

The Commission reaffirmed the classic criticism of common
law judicial systems : uncertainty, cost and delay. It assigned
the major place to delay. With helpful realism it pointed out
what may well be regarded by any similar body�that the un

certainty of justice springs largely from the variable nature
of the raw material with which the courts must deal (e. g., the
evidence, and the witnesses themselves), and that the cost of
justice is controlled, to a large extent, by voluntary private
contract. Neither of these vices can be wholly eradicated by
judicial or legislative fiat. Hasty and emotional emphasis on

them deflects attention from that delay which engenders both

expense and uncertainty, and which, as the real problem, merits
intensive examination of the structure of the existing judicial
system, and of the rigidities of the procedural pattern through
which its energies are forced to flow. A dispassionate testing
of these factors by the standards of efficiency and survival
which modern life has forged for itself is implied. Accordingly,
much space is devoted to an analysis of the causes of judicial
delay�delay by the moves of adversaries, by appeals, by con

gestion, by anachronistic concepts and implements. Though
briefly stated, these general conclusions as to the true nature
of the problem of an agency of judicial reform may well prove
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to be the Commission's greatest contribution to the comfort
and well-being of an harassed public.

The supporting studies and data which the Commission
gathered occupy nearly a thousand pages of the Report. They
classify themselves under these main heads: (1) Statistics
indicating the volume of civil litigation and gauging the func
tioning of the Supreme Court and the inferior courts in respect
of the disposition of their business. It is scarcely news in this
day and age that in some counties, it takes from two to four
years to bring on a cause for trial, and that, in 1932, there
were over 500,000 cases pending in the New York City Muni

cipal Court. Yet these and parallel statistics, when regarded
in their fully assembled form, together with an antiquated and

quixotic plan which requires the existence of 3,600 Justices of
the Peace, still have power to shock and to spur activity for

quick reform. (2) Studies of the organization and operation
of all the courts, and of the cost of the Supreme Court in New
York City; and memoranda on the proposal for an Automobile

Compensation Plan and on the operation of the Workmen's

Compensation Law. (3) Analyses of a Plan for an Admin
istrative Judge; of a proposal for a Uniform City Court Act

(with "Small Claims Division") ; suggestions for amendments
to the Civil Practice Act and Rules, the most controversial of
which has proved to be a liberal extension of examination be
fore trial; and a suggested simplification of the Penal Law,
with emphasis on the need to check perjury as one of the great
impediments to the efficient administration of justice.

The major recommendations of the Commission number,
perhaps, a dozen. In most instances its recommendations em

phasize theory and general plan, rather than detail. They are

not presented in the Report in the form of legislative drafts.
The Commission wishes to extend the grand plan of the

state for the administration of justice by equipping it with two

new coordinating bodies. It therefore recommends the creation
of a Judicial Council of thirteen members, and of a Law Re

vision Commission of five. The Council is to consist of the
chiefs of the state's judicial hierarchy, and representatives of
the bar and laity. It is directed to gather facts, receive criti
cisms and make recommendations. The Law Revision Com

mission is designed, finally, to embody Judge Cardozo's now
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famous recommendation fQr a Ministry of Justice 6 which shall
continuously re-examine the corpus juris of the state, and sug

gest amendatory legislation. In furtherance of its underlying
theory the Commission then recommends definite plans for the
state-wide assignment of justices of the Supreme Court and for
the appointment of administrative justices and the adoption
of modern calendar procedure (the "Cleveland Plan"). Con
siderable attention is given to suggested improvements for the
inferior courts, especially in New York City, and the creation
of a Small Claims Court is advocated. Steps looking to the
eventual abolition of the office of Justice of the Peace are

recommended. The list concludes with a recommendation for
the revision of the Penal Law, and a number of specific recom

mendations for amendment of the Civil Practice Act, among
the most important of which are proposals to reduce the num

ber of interlocutory appeals, and to permit a direct appeal to
the Court of Appeals on questions of law in certain classes of
civil cases.

The general approach of the Report is sociological, not

academically legal, but sociological revelation is not its dom
inant note. In this respect the Report is not the product of a
legal brain trust. It betrays no evangelistic impulse seeking
reassurance through the impeachment of established institu
tions and folk-ways, which, however shot through with error

or sloth, took years of honest toil to build. While its analyses
are unsparing, its temper and the changes it recommends are

moderate rather than radical. It knows and employs the art
of compromise yet implements its successor bodies for further
advances.7 It recommended, for instance, a Judicial Council
charged to survey the administration of justice, keep statistics,
and propose legislation, rather than one authorized to direct
and control the operation of the courts, such as exists, or is

supposed to exist, in some states. "To attempt, immediately, to
confer broader powers will be to attempt too much," said the

Commission, and "will be a serious error because the ramifica
tions and problems presented by our judicial system are too

6 Cardozo, Ministry of Justice (1921) 35*Harv. L. Rev. 113.
7 As study of the First Report of the Judicial Council will reveal. The

vigor and influence already shown by that body indicate that very few,
if any, of the findings and recommendations of the Commission will be
lost sight of. Op. cit. supra note 5.
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vast." This disappointed many and called forth hasty and
severe condemnation by some, yet the event seems ample justi
fication.8 The Commission's First Supplemental Report 9 states
that of 53 bills sponsored by it, 17 were enacted almost at once,
including its major recommendations for a Judicial Council,
Law Revision Commission, and Small Claims Court, and that
this year legislative approval for the amendment of the Con
stitution to permit "five-sixth" verdicts in civil cases has also
been secured.

Had the Report been less comprehensive or less regardful
of social as well as strictly legal considerations, it is not unlikely
that its recommendations would have encountered opposition
and delay. It is true that the attitude of the profession as well
as the public is changing. But one has only to recall that, after
the Civil Practice Act was passed in 1920, a very general
opposition by the bar caused its postponement and nearly
brought about its repeal.10 And that Judge Denio, then re

porter, believing that he voiced professional sentiment, lament
ed, in speaking of the Field Code, in 1849, that "under the

specious name of reform the ancient simplicity of the common

law has been abolished and the established principles of juris
prudence made applicable only by a species of elective affinity,
tedious in its operation and uncertain and fluctuating in its
results" ! 11 In contrast, the significance of the success and

public approval which has attended this Commission's efforts
should not be overlooked.

Some think that an economic depression presents a golden
opportunity for reform. At such times concepts and machinery
both invite revaluation, and the acids of general discontent eat
away the encrustations on our social machinery. Even so, it
takes leadership and intelligently directed work before such

opportunity may be made to yield profitable results. The people
of the State of New York, and, in particular, the legal pro
fession have had such leadership and effort from the members
of its Commission on the Administration of Justice. The char
acter of its achievement is distinctly unique in that, by aim and

8 See Presidential Address of Samuel Seabury, 53 N. Y. Bar Ass'n.

Rep. 196 (1934).
9 Op. cit. supra note 5.
10 44 N. Y. Bar Ass'n. Rep. 383, 441 (1921).
n Dedication, 5 Denio's Reports (1849).
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result�at one stroke, as it were�definite advances have been
made in the improvement of both the body and concepts of the

law, and of the mechanics of the administration of the business
of the courts. When the man on the street comes to appreciate
the advantage to him in having his legal business more prompt
ly and efficiently done he will not, I suspect, be slow to accord

approval where much approval is now properly due.
Philip J. Wickser.*

DECLARATORY JUDGMENTS�by Edwin Borchard. Banks-Baldwin
Law Publishing Company, Cleveland, 1934. Pp. xii, 669.

This book, with a preface, some twenty-three chapters, an

appendix containing a Uniform Declaratory Judgment Act, Fed
eral Declaratory Judgment Act, and Table of American Declara

tory Judgments, and a very complete index, making it a useful
tool in the hands of the judge or lawyer, is in keeping with the
vast amount of unusually high grade work performed during the
course of a number of years by the Hotchkiss Professor of
Law at Yale University, Edwin Borchard. This reviewer be
lieves that this study of declaratory judgments will take high
rank among legal text books and his reasons for so believing
are as follows :

The book is divided into two parts. The first deals with the

nature, history and procedural aspects of declaratory judgments
and after thus having stated the groundwork, part two of the
book takes up specific cases and shows the application of the
principles of declaratory judgments thereto. This makes the
book almost a matter of necessity to the judge or lawyer in
Federal and in such State courts as are required to apply the

principles of declaratory judgments to concrete cases for here
the lawyer and judge will find that Professor Borchard has col
lected and segregated the various types of cases and has made
an unusually clear statement of the reasoning of the courts

concerning declaratory judgments.
As is generally known to the bench and bar, declaratory

judgment statutes in this country are of comparatively recent

origin. While the roots of declaratory judgments extend back
many years in Europe, the first effective declaratory judgment
statute in America was enacted in 1915 by New Jersey and,
says Borchard :

Of the New York Bar.
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"After 1918, however, following the publication of a number of
articles in American legal periodicals, the legislative movement spread
rapidly throughout the United States, until by 1934 some thirty-four
American States and territories had enacted a statute authorizing
the courts to render declaratory judgments. The Uniform Declaratory
Judgments Act adopted and recommended by the Conference of Com
missioners on Uniform State Laws in 1922 has been adopted in
nineteen of these thirty-four jurisdictions." 1

That is to say, the declaratory judgment statutes in this
country are not only of comparatively recent origin but this
book seems to be the first treatment of the subject from our

standpoint. The result was, of course, that the author has had
to do a considerable amount of original research work. He
has had to blaze a trail for those who come after him and the
cause of justice has been especially fortunate that the blazing
of the trail has been done by such an accomplished legal his
torian and scholar. Those of us who are almost daily dealing
with the interpretation of statutes know what difficulties we

encounter when a new statute is not properly placed before
the first court called upon to interpret it and the very difficult
task before us in convincing the next court to consider the matter
that the first court erred in its conclusions. We have to follow
the cases to the courts of appeal and in some instances to the
court of last resort before the interpretation of a lower court
can be corrected and even then we are not always successful
with the result that the statute must be amended.

Here courts and lawyers required to consider the interpre
tation and application of statutes authorizing declaratory judg
ments have a masterful brief at hand with a great deal more
references to original sources than the busy judge and lawyer
could hope to unearth in connection with any particular case.

The pressure of work on some of us is so great that we must

grind out three or four and even more decisions every day, six
days a week, and fifty-two weeks a year. It is impossible under
such circumstances to do the necessary research work and as

to declaratory judgments, Borchard has done the work that

Wigmore did for Evidence, Williston for Contracts, and Ben

jamin for Sales.
Borchard has pointed out the uses of declaratory judgments

to avoid peril. New legislation, none too clear terms of con

tracts, wills, deeds, etc., may make it extremely hazardous for

lAt p. 245.
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one to act unless the meaning is settled before the action is
taken. The book shows how the declaratory judgment may be
used in each of these cases to determine the meaning of a statute,
ordinances, and written instruments such as deeds, insurance
policies, trusts, wills, assignments, mortgages, and many other
kinds of written instruments. Each subject is treated in some

detail and the cases with respect thereto have been carefully
digested.

Perhaps a special word is necessary here at the seat of the
Federal government as to the use of the declaratory judgment
in determining the meaning of statutes. Save and except for
officers of the Government charged with the spending of the

public money and disbursing officers who have been charged with
balances in their accounts and the President or heads of depart
ments who may secure opinions, there is no satisfactory method
established under which the citizen may test out under the form
of a declaratory judgment or otherwise the extent of the au

thority claimed by a Federal officer until after a case has arisen
which may be taken to the courts in the ordinary way. Heads
of departments and disbursing officers of the Federal govern
ment may apply to the Comptroller General of the United States
and he is required to render his decision on any question involv
ing the uses of public moneys and that decision is controlling
on the Comptroller General when the account involving the
expenditure comes before him. Heads of departments and the
President may require the Attorney General of the United States
to render an opinion on any question�which is generally inter
preted not to include the questions which may be submitted to
the Comptroller General. And disbursing officers charged with
balances in their accounts may apply to the Court of Claims
for a declaratory judgment as to the correctness of the charge.

However, the decisions of the Comptroller General and the

opinions of the Attorneys General are not decisions of the
courts. Moreover, the citizen can not secure an opinion from
the Attorney General or a decision from the Comptroller Gen
eral except in a claim before the latter official. The taxpayer,
business man, and others having dealings with a myriad of
Federal officials under a myriad of statutes has no tribunal to
which he may resort to have his rights determined before these
officials "crack down" under what they may believe to be
their statutory authority and duty in the premises. That is a

problem now confronting the American Bar and its Committee
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on Administrative Law of which this reviewer happens to be
a member. It is helpful to have the very clear discussion of
Professor Borchard as to some of these problems.
It is difficult to do justice to such an able work as this

one, especially in the compass of a review for a legal periodical.
Personally the reviewer feels that every lawyer should secure

and read a copy thereof.
0. R. McGUIRE.*

HANDBOOK OF CRIMINAL LAW�by Justin Miller. West Publishing
Company, St. Paul, Minn., 1934. Pp. 649.

Professors of Criminal Law and practicing lawyers have
long felt the need of a revised and scientically accurate elemen

tary work on Criminal Law, which would retain the best of
former works on the subject, and incorporate the changes that
have been brought about by modern research, whether found
in well considered opinions or in the ever increasing legal litera
ture on the subject. Experienced teachers of the subject have
also felt the need of a text book which would devote some space
to the different steps necessary to be taken in the course of
a criminal trial; the line of demarcation to be drawn between
State and Federal prosecutions; a restatement of the defense
of Justification and a clear and succinct statement of the prin
ciples of Former Jeopardy.

Dean Miller has, fortunately for the Profession, found the
time amid his many and onerous duties, to give to the prac-
tictioner, the teacher and the student, a scholarly and compre
hensive treatise, which fills these needs and constitutes an im

portant contribution to the existing literature on the subject.
This volume retains the leading cases, both English and

American, and clearly explains the preponderance of judicial
opinion on a given subject; but the Author does not hesitate
to discuss, irrespective of the holdings of adjudicated cases, what

he considers the better rule, as founded on reason. A typical
example of this will be found in the sub-chapter on "Intent" in

the law of "Assault," wherein he rather convincingly demon

strates that reason dictates the "subjective" test, while admitting

* Counsel to the Comptroller General of the United States, sometime
Special Assistant to the Attorney General of the United States; member
of the Special Committee on Administrative Law of the American Bar

Association.
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that the trend of judicial precedent is toward the "objective"
test.

"Insanity" as a defense is admirably restated and revamped
in the light of modern decisions and the growth and develop
ment of medical experiments and research. The "Right and

Wrong Test" as laid down in McNaughten's Case is very clearly
explained and contrasted with the ever growing "Irresistible

Impulse" test.
His discussion of "Entrapment" and "Jeopardy" is partic

ularly commendable; both doctrines present many difficulties
to the teacher and student, and as set forth in this work, much
of the confusion surrounding these two important principles,
is cleared up and dissipated.

Heretofore texts on this subject have almost completely
ignored the tremendous growth of Federal legislation dealing
with acts that constitute crimes against the United States.
Enough is set forth in the necessarily limited scope of this work,
to direct the reader's attention to the many acts that now con

stitute crime against the Federal Government, which heretofore
were not crimes at all, either by State statutes or by common

law recognized in the States.
He adopts the scientific method of treating "Larceny" to

gether with the closely allied offenses of "Embezzlement" and
"False Pretenses"; he very properly finds space for a well con
sidered treatment of that species of larceny frequently met
with today, "Larceny by Trick."
It is indeed a hopeful sign of the times that the man respon

sible for this classic elementary treatise on Criminal Law, with
his truly penetrating and original mind, is for the time being,
at least, contributing so generously of his talents to the United
States Department of Justice in its purposeful and rigid deter
mination to make this Country an unsafe haven for the criminal
element. LEO A. ROVER.*

CRIMINAL INVESTIGATION�edited by Norman Kendal from the

adaptation by John Adam and J. Collyer Adam of Dr. Hans Gross's
"System der Kriminalistik." Sweet and Maxwell, Ltd., London (The
Carswell Company, Ltd., Toronto) 1934. Pp. 569.

The introduction refers to the book as a practical textbook
of instruction for all engaged in investigating crime. It is

* Member of the District of Columbia Bar; Former United States
Attorney for the District of Columbia.
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written for the guidance and instruction of investigating of

ficers, but the comprehensive qualifications of those the author
classes as competent are rarely found in one human being. By
the author's standard, the competent investigating officer should
possess "the vigor of youth, energy ever on the alert, robust

health, and extensive acquaintance with all branches of the
law." He must know men, he must proceed skillfully; tact is
indispensable, and true courage is essential. As he will have
to solve problems relating to every branch of human knowledge,
he will have use for all the varied knowledge he acquires, "and
he will feel at least once in his life a profound regret for his
ignorance of what he has neglected to acquire." He must be
acquainted with languages, he should be able to sketch the plan
of a room or of a house and its environs, he must know what
help medical and other experts are in position to give, and
should himself possess a fair amount of medical knowledge in
order to handle situations involving bodily injuries and be able
to decide to some extent as to the instrument which caused the
wound. He should be able to determine a witness's faculties of

perception, memory, feelings, and powers of observation, and
at all times himself maintain an indispensable calm, for the

investigator who becomes excited and loses his temper delivers
himself into the hands of the accused and his witnesses.

Notwithstanding the high standards the author sets for an

ideal investigator, there is much in the book that is instructive
and interesting to those upon whom rests the duty of investi

gating. It is not all technical, though much of it is beyond
those not in themselves experts. There is, for instance, nothing
beyond the perception of the beginner in the author's pro
nouncements that as a general rule a novice commits a crime
and afterwards disguises himself, while the expert criminal
disguises himself before the commission of the offense, the
former escaping in his disguise, the latter in his natural ap

pearance; or that usually the best and safest plan is to con

struct the hypothesis of the crime in the simplest possible man

ner; or that the best means of observing important details is

to write down with scrupulous exactitude the description of how

everything is found on the spot of the crime, without touching
or removing anything until its position has been described in

the report; particularizing that incongruities will appear when
the description is put on paper, as defects in a drawing are

most easily detected when it is looked at in a mirror, and
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asserting that "the defects of the situation" are just those con

tradictions and improbabilities which occur when one desires
to represent the situation as something different from what it

really is, and that in great crimes even the most experienced
and crafty criminal rarely fails to commit the "grand blunder.''

The author emphasizes that, however inexperienced, the in

vestigator will make no mistake if he always remembers the

old and precious maxim of the jurist:
"Quis, quid, ubi, quibus auxiliis, cur, quomodo, quando?"
Who, what, where, with what, why, how, when?
"What was the crime, who did it, when was it done, and

where,
"How done, and with what motive, who in the deed did

share?"
The chapter on the construction and use of weapons gives

much instruction as to types of firearms, projectiles, knives,
swords, and cutting weapons of all types, as well as the meth
ods of handling them.

The chapter upon the legitimate sphere of the public press
in reports of crimes and criminal trials is worthy of the study
of editors and reporters. One can readily agree with the
author's assertion that over and again reckless and premature
publication of information and photographs which reporters
have collected and editors published has been of far more value
to the criminal than to the cause of justice.

A truth is driven home in cautioning the investigators to
bear in mind "that his work may at times be submitted to a

body of men whose decisions often can be explained by no dis
coverable principles and whose intellectual and moral faculties
work in mysterious ways"; that his labors will be presented
to that body by a third person, and admonishing him therefore
to prepare the case for the jury as if he were dealing with, and
had to satisfy the inquisitiveness of, a child.

As to particular offenses, much information is given on the

differentiation of wounds, types of weapons, and methods of

operation of the criminally inclined. In a thousand cases of

theft, the author asserts, no two are alike, and contends that

nearly all thieves are specialists, who become habituated to

work in a certain manner and stick to that and learn no other.
There are many illustrative cases of the work of thieves and

accomplices, and the chapter on cheating and fraud details
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many schemes relating to falsification of documents, counter
feiting, card sharping, and confidence tricks.

Valuable instructions are given as to the procedure in
making sketches, for handling torn papers and for deciphering
and preserving burned papers, along with helpful suggestions
for examination, measurement and record of foot-prints and
deductions which may be drawn therefrom as to the person
Who made them and his speed of travel.

The last chapter is an interesting discussion of investiga
tion of cases of arson, serious accident and boiler explosions.

Much of the volume is over the head of the ordinary in
vestigator; but the material is there for the making of an ex

pert, and interesting and helpful information is made available
to those who are only occasionally called upon to solve problems
of crime.

John E. Laskey.*

CRIMINOLOGY�by Albert Morris. Longmans, Green and Company,
New York, 1934. Pp. 590.

Mr. Morris, the author, in his preface, says that his book
is "neither original research nor a bald collection of facts
garnered by others, but a usable and suggestive arrangement
and interpretation of important work done in Criminology."

It would seem that the author has somewhat underestimated
the work which he has done. He has covered, in a volume of
590 pages a tremendous amount of material. He gives a review
of the criminal law, the economic, moral and social relations of
criminals, and a discussion of the theories of the various schools
of criminology concerning the evolution of the criminal, and
the prevention of crime. He discusses the police, the admin
istration of public justice and concludes with a careful study
of punishment and penal science. The book is, strange to say,
considering its subject matter, extremely interesting, and
written in a very readable style: in fact almost in a gossipy
style. One discovers the sources of interesting facts, such as

the origin of the word "Bridewell." The author, in his discussion
of the criminal law is sometimes a little obscure, and in some

few instances inaccurate, as, for instance, on page 5 he states:
"in primitive societies where groups are small and wealth is

* Former United States Attorney for the District of Columbia ; Pro

fessor of Law at Georgetown University Law School.



BOOK REVIEWS 929

limited, and customs tend to remain unchanged, formal crim
inal laws are unnecessary. The law of custom serves in their
stead." On page 7 he says : "moreover, the line between crim
inal and uncriminal acts is so sharply drawn that although most

persons have a notion of what acts are legally recognized as

crimes, there is no way of telling whether a particular act is
a crime except by discovering whether it is so considered by
the law as interpreted by the courts." On page 267 he says:
. . . "The judge then explains to the jury the law referring to
the offense that has been charged, instructs them how to an

alyze the evidence, and tells them what must be proved in order
to warrant a verdict of guilty." Of course the judge has no

power to comment on the evidence, in probably a number of
states.

One of the most valuable contributions made by the author
is his insistence upon the fact that you must, in any study of
the science of criminology, bear in mind that there are a great
number of criminals who have never been segregated, detected
or convicted, and they may occupy a respected position in

society. He also calls attention to the fact that the belief that
convicts have less mental ability than persons who have not
been accused of crime, has been to a great measure exploded by
the results of the tests made during the assembly of the drafted
army. The methods suggested to prevent criminal behavior are
very interesting, and I believe might be quite successful if the
world could be struck by the tail of a comet and human nature

completely revamped. His discussion of the relation of the
criminal to the police, the district or state's attorney, the judge
and jury and the attorney for he defense, paints a gloomy, but
undoubtedly true picture. The reader may not agree with the
conclusion made by the author, drawn from many of the prob
lems discussed, but his conclusions are thought provoking.

The author mentions the fact that the United States seems

to have become criminally minded in the last fifteen or twenty
years, mentioning the extraordinary press interest indicated in
the Hall-Mills trial. If the book had been written just a little
bit later, an even stronger example might be given in the Lind

bergh kidnaping trial. It is, of course, true that interest in
detective and crime stories has increased extraordinarily, but
there may be some question as to the conclusion reached by the
author on page forty-five : "The criminal as a representative
of the unusual, the mysterious, appeals to man's native curiosity
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aoout the unknown. Linked with this is a pleasurable titillation
of the intellect through the puzzle element in crime which en
tices one to seek for an answer. Inasmuch as the solution need
never be tested, it may always be convincing and h;nce mildly
enjoyable, to its originator. Criminals, guilty of magnificent
frauds, whose careers are spectacular without being aesthetic
ally disgusting, surely arouse in the public consciousness some

worship of success, some hint of approval for a game well-
played. . . . More disgusting crimes like brutal murders or

rapes seem to stir human emotions chiefly by the shock they
give to habits of conduct held firm by their satisfying tinge of
good feeling. The criminal who does that which we would not
do, but might like to do, violates our consciences if not his own,
for we unwittingly identify ourselves with him so that we rebel
violently when he does that which we would not do in like cir
cumstances."

The book would certainly be valuable as collateral reading
in a criminal law class. It has a comprehensive bibliography,
and a not entirely adequate index.

John V. McCormick. *

PRINCIPLES OF CRIMINOLOGY�by Edwin H. Sutherland. J. P.
Lippincott Company, Philadelphia, 1934. Pp. VII, 611.

For more than a decade Professor Sutherland's "Criminol
ogy" has been recognized as a standard work in its field. "Prin
ciples of Criminology" is a fundamental revision of this earlier
text made necessary by important changes in the characteristics,
control, and treatment of criminal behavior. A broader view
point, two new chapters, and the inclusion of fresh materials
and interpretations throughout justify the modification of the
original title. The approach is definitely sociological. Professor
Sutherland states the general and of course debatable hypo
theses of his book in these words :

"First, any person can be trained to adopt and follow any pattern
of behavior which he is able to execute. This pattern may cause him
to suffer death, physical injury, economic loss, sacrifice of friendship,
and any other type of loss or sacrifice, but be followed nevertheless
even with joy, provided it is accepted as the thing for him to do.

Second, failure to follow a prescribed pattern of behavior is due to
the inconsistency and lack of harmony in the influences which direct

* Dean of Loyola University School of Law, Chicago.
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the individual. Third, the conflict of cultures is therefore the funda
mental principle in the explanation of crime. Fourth, the more the
cultural patterns conflict, the more unpredictable is the behavior of
the individual."

Of the twenty-seven chapters in the book, eleven are given
to discussion of the general nature and causes of crime, four
to the processes of apprehension and trial, eleven to the treat
ment of criminals, and one to crime prevention. The book has
an excellent index of names and subjects. The chapter on

Crime and Social Processes in which Professor Sutherland dis
cusses the historical social processes by which criminality has

developed is particularly stimulating. The chapter on Processes
in Criminal Behavior is also noteworthy.

The legal profession will find in the chapter on The Criminal
Court a sharp but clear-headed criticism which it cannot brush
aside until it finds a convincing answer to the facts there pre
sented. Even though attorneys who practice in the criminal
courts are but one branch of the profession it is likely that they,
more than any other group, give the public its conception of
lawyers and legal processes. Sutherland does not engage in
any diatribe against the corruption in our criminal courts, al
though he recognizes its existence, but he points out that apart
from dishonesty the criminal courts are inefficiently organized;
they do not use available scientific knowledge; and they lack
that degree of dignity which is a prerequisite to respect. Judges
who use the "hunch system" in the disposition of cases and
who have little faith in more objective devices as aids in the
determination of treatment might profitably read some of the
studies referred to by Professor Sutherland showing astonish

ing differences among judges in dealing with similar types of
cases.

It would be a miracle if an author could cover the wide

range of materials so ably handled by Professor Suherland
without leaving himself open to criticism at some points. Pro
fessor Sutherland emphasizes conventional opinion in saying
that, "Prevention is the logical policy to use in dealing with
crime. Punishment and other methods of treatment are, at

best, methods of defense," yet he devotes only seventeen pages
to that subject. In part this is due to a recognized lack of

precise knowledge of the etiology of! crime; Nevertheless,
Professor Sutherland admits that "some situations are clearly
undesirable, and could be changed to advantage," but his ex-
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ploration of the possibilities of making these changes is limited. �

Minor points against which question marks might be placed
are these: ^'Females probably receive more sympathetic treat
ment than males from police and courts. ..." 1 Women who
receive sentences four times as long as those given their male

accomplices might disagree with Sutherland on this point.
"Probably the principle public demand for opportunities

for illicit sexual intercourse, gambling, and consumption of
alcohol comes from the underworld rather than respectable
society . . ." 2 It is extremely doubtful if organized criminal

enterprises receiving millions of dollars annually could survive
if they were limited to underworld consumers.

In discussing the accuracy of criminal statistics 3 Professor
Sutherland says there is seldom any reason why offenders
should lie about such items as age, sex, nativity, education, and
occupational class. Nevertheless, with or without good reason

they do frequently lie about the last two items. Sutherland

goes on to say, "If the inquiry goes beyond these formal items,
honest information can generally be secured if the relationship
between the offender and the interviewer is friendly and con

genial. . . ." 4 Perhaps Professor Sutherland would be more

accurate if he substituted "sometimes" for "generally" in this
sentence.

However, these are minor criticisms which, even if admitted,
detract little from the value of the book as a whole. Anyone
seriously interested in Criminology may go to this text con

fident that he will find it scientific in its approach, scholarly,
and authoritative.

Albert Morris. *

SOCIAL WORK AND THE COURTS�by Sophonisba P. Breckinridge.
University of Chicago Press, Chicago, 1934. Pp. xv, 610.

This volume is published in the "Social Science Series."
Like its companion volumes, it is a collection of documents

consisting of selected statutes, judicial decisions and excerpts

i At p. 93.
2 At p. 191.
3 At p. 40.
4 Ibid.
* Professor of Sociology, Boston University. Author Criminology

(1934). Reviewed in this issue, at 928.
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from diverse sources, largely public documents which have
been tried out "with graduate students interested in the rela
tionship between social service and the administration of law."
In the less sophisticated days of research activity, this volume
would have been called a source book although some of its
materials are not from primary sources. It is designed to
introduce the student to the question of judicial organization
as it affects the task of the social worker. Since its editor is
a member of the bar as well as a pioneer in social work, the
competence with which these materials have been chosen can

scarcely be regarded as a matter of doubt. With the affinity
that law has for sociology in this era of transition, that com
petence would seem to be rare since there are few American
scholars whose training in both fields qualify them to perform
the task here undertaken and executed so well.

The range of materials presented in the volume is too
great to characterize briefly. Section 1 deals with the rela
tion of the famous tripartite division of government with illus
trative excerpts from various state constitutions. To lend
color to these extracts one wishes that there had appeared
immediately following them some warning of the defects of
this deadly dogma.1 One half of the space of this section is
used with materials, largely decisions, relating to the rights
of colored people. The other problems involve the questions
of the right of the President to pardon for contempt of court
and the position of the probation officer both as a judicial
officer and in civil service. If the purpose of the editor was

to give an historical perspective of materials, one may prop
erly feel that the race materials are overemphasized at the
expense of materials on Workmen's Compensation, which rep
resents the most significant development in social progress in
the' past generation. When Chief Justice Winslow expressed
the belief that an eighteenth century constitution should be

interpreted in the light of the ideals and conditions of the
twentieth century,2 that pronouncement was characterized as

"something very like sociological interpretation" in America.3
When Mr. Justice Werner wrote his opinion declaring the

1 Pound, Spirit of the Common Law (1921) 170.

2Borgnis v. Falk Co., 147 Wis. 327, 349, 133 N. W. 209 (1911).
3 Pound, Courts and Legislation (1912) 7 Am. Pol. Sci. Rev. 361, 380.
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Workmen's Compensation Act of New York unconstitutional,4
Theodore Roosevelt said 5 that

"Within the last thirty years the Court of Appeals of New York
has been one of the most formidable obstacles in the way of getting
industrial justice which men who strive for justice have had to
encounter."

In the twenty years since then the Court of Appeals of New
York has become distinguished for its progressive social out
look. The validity of Workmen's Compensation Statutes in
volved a separation of powers. As illustrative material for
students of social work Borgnis v. Falk Co. and Ives v. So.
Buffalo Ry. Co. would seem excellent material on the doctrine
of separation of powers.

The two following sections, the editor devotes largely to
materials on the costs of judicial administration, with most of
the emphasis on criminal justice which makes noticable the
lack of material on Small Claim Courts and Legal Aid Socie
ties. The causes of dissatisfaction with the law are embodied
in three excerpts on delay in judicial administration, the lack
of a philosophy of law and the need of modernization of the

judicial system.
About one-fourth of the volume is devoted to remedial

measures relating to the reorganization of the judicial system,
in which is found illustrative material on the Juvenile CourTj
Movement, the Municipal Court Movement and the displace
ment of judicial tribunals by administrative tribunals in wel
fare work involving such problems of the poor as their settle
ment. Under the Ministry of Justice, attention might well
have been called to New York's pioneer venture, for which
the initiative of the Commission on the Administration of
Justice is largely responsible.6 This section on remedial meas

ures quite appropriately begins with the British Judicature
Act of 1873. The act is preceded by the remarks of the Lord

Chancellor in the House of Lords on the first reading of the

bill. He dwelt at some length upon the credit to be assigned to

those highly qualified professional men who had rendered such

valuable assistance in making possible the bill. In the course

4 Ives v. So. Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431 (1911).
s Introduction, Ransom, Majority Rule and the Judiciary (1912) 15.
6 (1934) 20 Corn. L. Q. 119, 403.
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of these remarks he said: "Whatever is faulty rests with the
system itself and not with the men who administer it." Some
of the Lord Chancellor's remarks seem formal and common

place when contrasted with the comment of Professor Sunder
land in his article on The Evolution of Remedial Rights:

"England has just completed a century of struggle for procedural
reform, and it is to the energy and determination of the public, and
not the leadership of the bar, that the credit for the present English
practice is due." 7

A resume of the half century of popular struggle which pro
duced the Judicature Acts would seem much more valuable to
the student of social work to vivify his background than the
rather dull remarks of the Lord Chancellor.

In the last half of this volume may be found the materials
which deal with criminal administration, punishment, the
woman offender and the age of criminal responsibility. These
comprehend problems of police and of crime prevention, of
jails and places of detention, of fines, imprisonment and proba
tion, with emphasis on such social aspects as the public de
fender, the friend of the court, and social hygiene so far as

the latter relates to the woman offender.
In the Appendix is to be found an extensive bibliography

which is classified to supplement the source materials. Of neces
sity any selected bibliography will manifest the limitations
which space imposes upon it. The discretion of the critic ought
not to be voiced when it is not in agreement with that of the
editor, where the choice is reasonable. Yet "Social Work and
The Courts" suggest "Law and Morals" as the theme that has
been fundamental in the development of any particular culture.
Since Dean Pound, the great exponent of Sociological Jurispru
dence, has supplied the ideological background of the current

legal thought that has quickened the movement for social re

form, it would seem that his little volume on "Law and Morals,"
although omitted here, deserves a conspicuous place in the read

ing of any social worker.

Herbert D. Laube.*

7 (1926)_ 5 Am. L. School Rev. 639, 640.
* Professor of Law, Cornell University Law School.
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GLENN ON LIQUIDATION�by Garrad Glenn. Baker Voorhis & Com
pany, New York, 1935. Pp. 1076, xxviii.

At the present time, as in all like periods following eco

nomic depressions, there is a surfeit of liquidations in this
country. It is impossible to estimate the number of individuals
financially interested, in one way or another, directly or indi
rectly, in liquidations of some sort. In the banking field alone
there are approximately fifteen hundred insolvent national
banks, with assets running far into the millions of dollars,
being liquidated by the Comptroller of the Currency and there
are many more state banks being liquidated by the Banking
Departments of the various states. In the field of bankruptcy
the number of liquidations is undoubtedly far greater but the
number of claimants against the insolvent estates is perhaps
less. Contemplating the myriads of individuals who have tem

porarily lost their savings or investments, in whole or in part,
by reason of the insolvency of their debtors, the host of attor

neys in whose hands many of the claims have been placed, the
numerous liquidators and their attorneys, bearing in mind that
these particular liquidations are only two of the several types,
one is brought to the overwhelming realization that this sub

ject, or if you wish, this field of law�for it is a very definite
field�is one of vast and timely importance. Therefore the need
for Mr. Glenn's book is obvious.

The author has attempted to cover the field of the liquida
tion and administration of insolvent estates, at least to the

extent of the method of accomplishing such ends. As he states

in his preface, to do so it was necessary to deal not only with

bankruptcy proper, but also with such subjects as receiverships
in equity and under statutes, the administration of decedents'
estates from the standpoint of creditors, reorganization, and

the winding up and rehabilitation of banks, insurance com

panies, and similar institutions. He has very adequately dealt

with these subjects from what I consider to be a modus operandi
viewpoint. But let no one, student or lawyer, be misled into

thinking the field of law pertaining to the liquidation and ad

ministration of insolvent estates can be completely covered
even in a volume the size of this one. The types of questions
arising in the course of liquidating an insolvent national bank,
for instance, run the gamut of legal relations. That Mr. Glenn

realized this and took it into consideration in preparing his book

is evidenced by the copious footnotes bearing references to prac-
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tically all of the principal law review articles, texts and cases

bearing on the subject. On the other hand this book is more

than a compilation of annotated principles of law, it is in fact
a critique of this field of law and contains not only a statement
of the principles involved but an analysis of them, the lucidity
of which is not questionable.

Although expressly intended to give the reader a better

understanding of the field by assimilating the law pertaining
to all types of liquidation, this book might well be used by
lawyers as a syllabus for a more specialized study of particular
problems. It might also be used to advantage by law schools
as a source guide and course chart for a course in Liquidation.
The course would supplement or replace such courses as Bank

ruptcy, Administration of Estates, etc., and be designed to con

nect up, for the student, the principles of law applicable to
the broader field delineated by Mr. Glenn, just as some schools
have attempted to bring together in one course the law pertain
ing to Corporations, Partnerships, Agency and related subjects
as applicable to a going business unit. Such a course might
be taught from an Administrative Law viewpoint especially
where the school does not have in its curriculum a special course
in that subject, because the liquidation and administration of
an insolvent estate, and even the rehabilitation thereof, is

properly an administrative rather than a judicial function.
It is my guess that, because of the more effective and economical
administration by specialized experts this field eventually will
be occupied exclusively by administrative bodies subject only
to judicial review.

Returning to the book itself, there are, as is to be expected
some omissions and errors which may or may not be important,
as for instance: In referring to the administration of a failed
national bank,1 the author states that the Comptroller may assess

stockholders of the bank up to the amount of their statutory
liability, omitting to note that by Section 22 of the Act of June

16, 1933, c. 88, 48 Stat. 189, the additional liability imposed
upon shareholders of a national bank was eliminated with respect
to all shares issued after the date of the enactment of the Act.
And in speaking of the National Bank Moratorium and the
manner of handling the banks 2 closed under the President's

1 At pp. 402-403.
2 At p. 411.
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Proclamation of March 6, 1933, he states that only such banks
were allowed to reopen as the Treasurer might find to be in
a sound condition, the rest being placed in the charge of con

servators. The word "Treasurer" should be replaced by "Sec
retary of the Treasury," the two offices being entirely separate
and distinct. But to dwell upon such matters is to quibble, for
the book is written on a very high plane both from a factual
and legal viewpoint. All through the book, the author speaks
his mind in a refreshing manner seldom found in books of this
character ; but in so doing, with special reference to the chapters
on the recent amendments to the Bankruptcy Act and more par

ticularly the analysis of the so-called Frazier-Lemke Act, he
runs the risk of speaking out of turn. Whether he has so spoken
will be determined by the action which the United States Su

preme Court takes in passing upon the constitutionality thereof
and the construction to be placed thereon.

The author avows his appreciation of the manner in which
Mr. Hewson Michie has prepared the index, and well he might
for there is seldom seen a more adequate index.

In conclusion let me suggest to all attorneys who find them
selves in a practice consisting of liquidation matters, that this
book be read from cover to cover and then placed on the right-
hand corner of the work desk for ready reference. There will
be no regret for having done so.

James Louis Robertson.*

CONCENTRATION OF BANKING. The Changing Structure and Con
trol of Banking in the United States�by John M. Chapman. The
Columbia University Press, New York, 1934. Pp. xvi, 373.

The Columbia University Press is issuing an excellent series
of books on banking. The authors include Dunkman, Myers,
Beckhart, Brown, Smith, Whitney, and Gayer. These authors,
as does Professor Chapman, express unstinted appreciation to
Professor H. Parker Willis for the inspiration, suggestions and

help given in their preparation. Mr. Willis, in addition to his

teaching, his voluminous output of books on banking and cur

rency, his innumerable articles and speeches, and his help to

Senator Glass in legislation, has vicariously stamped his impress
upon the literature of banking and currency through the pub
lications of masterful books, like these, by his pupils and as-

* Special Attorney in the office of the Comptroller of the Currency.
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sociates. No person of his generation has done and inspired
so much high-class literature in this field.

This praise of Professor Willis is not meant to detract from
the merit of Professor Chapman's contribution, for he has writ
ten the most complete and thorough book on the extent and

character, together with the causes and effects, of concentration
in banking. It is a splendid product and highly timely, too,
as the failure of thousands of banks since 1920 has left a vast
vent without satisfactory, if any, banking service and has

opened an opportunity for the expansion of a branch system.
Moreover, the Banking Act of 1933 provided for the regulation
of chain and group banking, and extended the opportunity for
branch banking by giving the national banks the same rights
as are enjoyed by the State banks and trust companies. The
core of Professor Chapman's study is branch banking: while
his treatment of chain banking, bank- affiliates, bank consolida
tions and mergers is rounded, intensive and complete, the
reader senses through all these discussions the author's strong
belief in branch banking and feels that everything else is made
but contributory to this main thesis.

The defects of the unit banking system are carefully ana

lyzed, and bank earnings and failures are subjected to statistical
tests in order to discover central trends and basic factors which
issued in the collapse of 1933. The legal position of bank

mergers prefaces a statistical study of mergers and consolida
tions since 1900. These statistical data are original and by far
the most complete extant. The author was associated with Pro
fessor Willis in making a survey of branch, chain and group
banking in 1925-26. This survey was sponsored by a group of
California bankers, and the data assembled at that time by
Professor Chapman covered the years 1919-24. The study was

carried on privately by Professor Chapman for the period 1925
to 1929. And the data of 1930-31 were assembled by him under
a grant-in-aid made by the Social Science Research Council to
ward the study "Present Banking Situation" published also
in 1934. Together these data are an invaluable assembly of
materials gathered in a most opportune period.

An equally good study is made of the effects of mergers on

the strength of the Federal Reserve, on the quality of bank
assets, the promotion of branch banking, the size and services
of banks, and the fundamental causes of the merger movement.

The history of branch banking is treated in an interesting
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and comprehensive manner, with infinite pains at bringing out
the social changes behind the movement. The formation of a
federal branch bank policy since 1863, and especially since 1920,
is traced, giving the contributions made by each Comptroller
of the Currency, by each banking or currency commission, by
Congressional hearings and reports, by the Federal Reserve

Board, and by the statutes of 1913, 1923, and 1927. A special
chapter is devoted to the story of branch banking in California.
The extent of branch banking is treated with a rich array of

newly assembled statistical data, the concentration in the lead

ing cities is measured and explained, the legal status, manage
ment problems, and economic effects of branch banking are

related. And, finally, the extent, character, and relative defects
of chain banking and group banking are presented. The book
ends with a bibliography of about 100 titles.

In spite of the inclusion of much statistical data and details
of a legalistic order, the author has produced a very readable
book. His style is clear and methodical, straight to the point,
free from involved sentences and rhetorical efflorescence. One
finds minor grammatical errors scattered through the book

(e.g., in the Preface,1 one finds such things as "Statistics . . .

are" and "the data was . . ." in the conclusion,2 "There has
been a considerable number" . . . "there are a considerable

number"). But these are inconsequential in the light of the

highly informative, useful, opportune, and well-done .product
which the author contributes to banking literature.

Ray B. Westerfield *

NATURAL LAW AND THE THEORY OF SOCIETY�1500 to 1800�

by Otto Gierke, with a lecture on The Ideas of Natural Law and

Humanity by Ernest Troeltsch. Translated with an Introduction (91
pp.) by Ernest Barker, Professor of Political Science in the University
of Cambridge. 2 vols., 423 pp. (vol. 88, pp. 229-423, being notes and

index). At the University Press, Cambridge; The MacMillan Com

pany, New York, 1934.

The late Professor Maitland�and there could be no higher
authority�has passed upon the place which the sections on the
Middle Ages in Gierke's third volume, Das deutsche Genossen-

* Professor of Political Economy, Yale University, Author of Banking
Principles and Practice (Revised Printing 1927) and, with John M. Chap
man of Problems in Banking, Money and Credit.

i At p XI.
2 At p. 367.
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schaftsrecht, hold in the scientific world, and Ernest Barker,
Professor of Political Science at the University of Cambridge�
than whom nobody could be more competent among living au

thorities�has passed upon the place held by the sections on

natural law (from 1500 to 1800) in the fourth and concluding
volume of Gierke's masterpiece. The sections on the Middle
Ages, through Maitland's translation and masterly Introduction,
have become a classic; and those on natural law will doubtless
become a classic through Professor Barker's translation and

masterly Introduction. For this reason, it seems unnecessary to
dwell at any length upon that portion of the late Professor von
Gierke's work dealing with the law of nature ; and in any event
it would be impertinent for a pigmy to add his commendation
to that of the giants. It is, therefore, sufficient to remark that

any reader of the English-speaking world wishing to know the

political theories of the Middle Ages should turn to Maitland's
translation and his superb Introduction, and likewise that any
such person wishing to understand and appreciate the role

played by natural law from 1500 to 1800 in the European devel
opment need only turn to and ponder Professor Barker's scholarly
translation and enlightening Introduction.
It is a fact, however, that Professor von Gierke wrote as a

European, and that his country had no Colonies in the Western
World. Professor Barker has noticed the omission from the
work of the influence of natural law upon the growth of the
"American Commonwealth," as the late Viscount Bryce has called
United States; and although Professor Barker considers the
omission (which he himself largely filled in) to be of small mo

ment, given the immense importance of Professor von Gierke's

contribution, it seems nevertheless to the undersigned that a

somewhat detailed presentation of Professor von Gierke's views
in behalf of the State (that is to say, the people, who are in

reality the State, forming a real person, with a Gesammtwille,
instead of an artificial person with an artificial will) would be
of special interest to American readers and therefore calculated
to cause them to repair to von Gierke's treatment of political
theory and thus by indirection show the concrete value of his
elaborate treatise in the broad domain of political science.

For the present moment, however, the undersigned contents
himself with an example or two, reserving for the November
number of this Journal a larger appreciation of Professor von
Gierke's views.
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But to an example or two. The first example is of Maryland,
of which the undersigned is a legal resident, and in an erstwhile
part of which the District of Columbia, is the seat of the Gov
ernment of "the people of the United States," to quote the open
ing words of the Federal Constitution. Let us go back to the

beginning of Maryland. In 1632 a charter was granted by His
Majesty Charles I to the first Lord Baltimore of the Colony of

Maryland, so named in honor of the King's gracious spouse.
When the charter was signed and delivered to his lordship, there
was no Colony of Maryland, because there was not a single set
tler under Lord Baltimore's grant within the boundaries of his
charter. In 1634 there was a real Colony. Why was it in 1634
that which it was not in 1632 under the same charter? It was
a Colony at the later date because there were then people within
it, real people, human beings, with lives and wills of their own.
In 1776 the Colony of Maryland became a State. How did that

happen? The people of the Colony�good or bad, or both�de
clared their independence of Great Britain and set up a govern
ment of their own. This was the action of real persons, with
real wills, who expressed what von Gierke would call their
Gesammtwille�the will of the whole�as they still continue to
do. Now Professor von Gierke's theory is that the Gesamm
twille is made up of the wills of the people within smaller groups.
Again let us take an example�also of Maryland. The legal
residence of the undersigned is in a little hamlet�if it be large
enough for a hamlet�called Wardour, on the Severn River,
within a mile or so of Annapolis, the capital of the State, and
lying within Anne Arundel County. Now Wardour is not incor
porated. The residents come together from time to time, choose
a chairman and transact their business. For them no artificial

person exists or is present. Together they�or the majority
of them�express the Wille of the group, to use von Gierke's

phrase. Now adjoining Annapolis is West Annapolis, a larger
group (larger than the Wardour group), of about a thousand
inhabitants ; and like Wardour, they are not incorporated. They
too meet from time to time and elect their agents for the trans

action of their business. Here again we have an expression of
the Wille of the people within a group. On the other side of
the city of Annapolis there is Eastport, much larger than

Wardour and West Annapolis put together ; but there the same

conditions prevail and the group will is expressed in the same

way and for similar purposes. Within but the past twelve-
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month the city of Annapolis wished to have these adjoining
groups united to the larger and incorporated group called the

"City of Annapolis," but the members of the smaller groups

expressed their Wille, an unwillingness to unite; and so the
matter stands today. Now what of Anne Arundel County?
These groups of which we have spoken are situated within the

County and the expression of their combined will is the
Gesammtwille of the people of the county ; likewise the combined

expression of the will of the people of the counties is the ex

pression of the will of the State of Maryland ; and the collective

expression of the will of each of the forty-eight states of the
American Union is in the same way the expression of the will of
the people of the United States�von Gierke's Gesammtwille of

some 125,000,000 individuals. A couple of years ago, in the

presidential election of 1932, the people of the United States, act
ing within their groups, gave united expression to a Gesamm
twille which was wellnigh unanimous. Apparently without

thinking of us, Professor von Gierke denned the Gesammtwille of
the United States of America.

Now the Wille of each one of these small groups is a natural

will, that is, the will of natural, not artificial, persons, and
therefore we may easily understand why, when the peoples of
the thirteen Colonies were minded to separate themselves from
British domination, they appealed to natural law; for natural
will implies natural law, a law of human, not artificial beings,
a law of free men and women and not of mere subjects oppressed
from the top and ground to subjection below. Now this natural
law is the so-called law of nature, and although we must reserve

for the proposed article an elaborate discussion of this second

phase of Professor von Gierke's monumental work, some hun
dred odd pages of which Professor Barker has translated and
which he recommends to the reader in his Introduction, we here
mention at least one application of its fundamental importance
to us of the United States. The application is to be found in
the very first act of these United States of America, by which

their independence was proclaimed and by which the peoples of

the thirteen original Colonies assumed "among the Powers of

the earth, the separate and equal station to which the Laws of

Nature and of Nature's God entitle them ;" and that the so-called
law of nature might not seem to be an intangible thing, the Dec
laration stated those of its terms which seemed applicable to

the situation then confronting the peoples of the thirteen then



944 GEORGETOWN LAW JOURNAL

Colonies, declaring "these truths to be self-evident, that all men
are created equal, that they are endowed by their Creator with
certain unalienable Rights, that among these are Life, Liberty
and the pursuit of Happiness. That to secure these rights Gov
ernments are instituted among Men," with the right of the peo
ples under natural law to change their government when not

satisfactory.
Let us take a concrete instance. The right here is of the

peoples', and the Constitution of the United States recognizes
as the source of power the people of the United States in the

opening words of the Constitution�which with the Declaration
of Independence is still the law of the land, for neither has been

repealed; indeed it would be both awkward and embarrassing
for us to repudiate these our certificates of birth and nationality.
The Declaration, as well as the Constitution, was the act of the

people of each of the States, although "it is true," as Chief Jus
tice Marshall has said in the great and leading case of McCulloch
v. State of Maryland 1 "they assembled in their several states,"
because "no political dreamer was ever wild enough to think of

breaking down the lines which separate the states, and of com
pounding the American people into one common mass ;" and he

concludes, "Of consequence, when they act, they act in their
states."

It is not every author, even of an admirable volume or series

of volumes on political science who has had the approval of
Chief Justice Marshall, albeit in advance, and of Messrs. Main

land and Barker after the event.

James Brown Scott.*

JEREMIAH SULLIVAN BLACK�by William Norwood Brigance, Uni

versity of Pennsylvania Press, 1934. Pp. ix, 303.

Jeremiah S. Black for a period of at least forty years played
a colorful and important role in public affairs as an officer, as

an unofficial ghost writer of Presidential messages, as a great
constitutional lawyer participating in strategic cases before

the Supreme Court of the United States and as a free lance

U) 4 Wheat. 316, 403 (1819).
* President of the American Society of International Law; Trustee

and Secretary of the Carnegie Endowment for International Peace;
Professor of International Law and Jurisprudence, Georgetown University
School of Law.
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critic and defender of public men and measures. In his earlier

years he held the offices of District Judge and Chief Justice of
the Supreme Court of Pennsylvania. Later he was Attorney
General and Secretary of State of the United States. The

greater portion of his active adult life was devoted to the prac
tice of law and politics. He participated as counsel in three
famous constitutional cases: Ex parte Milligan,1 Ex parte Mc-
Cardle 2 and the Slaughterhouse Cases.3 Associate Justice David
Davis who spoke for the Supreme Court of the United States in
the Milligan case and endorsed in his opinion the views of Black
referred to him as "the most magnificent orator at the Ameri
can bar."

Although Judge Black received lucrative fees in a number
of California land cases ($180,000 in the Fossat case alone),
he was most happy when he was defending minority and indi
vidual rights against what he deemed governmental tyranny.
In the Milligan case he served without fee or hope of remunera
tion. He had the rare ability to make the struggle for human
rights since the days of Magna Charta live again in the present ;
to reveal liberty as a heritage won at terrific costs upon bloody
fields, as a trust delivered unto his generation, and to be trans
mitted to posterity whatever the price. It is indicative of his
chief interest that on arriving in England his first visit was to

Runnymede, that he might stand upon this hallowed ground
where the barons of King John made their fight for civil liberty.

As a controversial writer and speaker, Judge Black had
few equals. The high spots in this portion of his varied career

are to be found in his reply to Douglas, his criticism of Buch
anan anent the right of the Southern states to secede and his
attack on the reconstruction plans of the radical Republicans.
He chided the Little Giant for his doctrine of Popular Sover
eignty. Douglas had said that "the Constitution of the United
States neither establishes nor prohibits slavery in the states
or territories," but "it leaves the people free to form and regu
late it subject only to the Constitution of the United States."
"This," said Black, "is sailing to Point No-point . . . This
carries around a full circle, and drops us precisely at the point
of beginning." If Congress cannot legislate upon the subject

14 Wall. 2 (1866).
2 6 Wall. 318 (1867).
3 16 Wall. 36 (1873).
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of slavery in the territories, how can Congress grant such a

power to a territorial government which is dependent on Con
gress for every iota of its authority? "Yet Mr. Douglas de
clares . . . that the want of power in Congress is the very
reason why it can delegate it." That Judge Black was a realist
and a master of popular psychology is evidenced by his advice to
Buchanan to delay a publication of a vindication of his record
until after the Civil War hatreds had abated. Judge Black re

minded him, "You speak of laying facts before the public. I
fear you forget that there is no public. There is nothing left
in this country but a government."

Professor Brigance has written a thorough and a fascinating
story of the life of a distinguished American whose achieve
ments have not been sufficiently appreciated. The book should
have a wide distribution not only among historians and lawyers,
but among all of our people who are interested in the problems
growing out of the Civil War and Reconstruction.

Forrest Revere Black.*

THE CURSE OF BIGNESS, Miscellaneous Papers of Mr. Justice Bran
deis�Edited by Osmond K. Fraenkel, as arranged by Clarence M.
Lewis. The Viking Press, 1934. Pp. ix, 339.

It is difficult to justify this book. As stated in the subtitle,
the book is made up of certain miscellaneous papers, arguments,
and dissenting opinions of Mr. Justice Brandeis. They are but
a fraction, how small we do not yet know, of the writings, argu
ments, and opinions of that jurist and statesman which are al

ways provocative of thought even when they encounter differ
ences of opinion.

The main title of the book, "The Curse of Bigness" is a mis
nomer and does not correctly indicate the contents of the book
and is by no means indicative of the philosophy of Mr. Justice
Brandeis. I do not understand the lifelong position of this

jurist and scholar to be that bigness is a curse or that bigness
is necessarily inimical to the welfare of the public or the wel
fare of small business men. Big business may become ruthless

* Chief Attorney, Agricultural Adjustment Administration. Professor
of Law at University of Kentucky, on Leave 1934-35. Author of May Price

Fixing and Proration Devices be Utilized by the Secretary of Agriculture
Appurtenant to the Exercise of the License Power Under the Agricultural
Adjustment Act? (1934) 23 Georgetown Law Journal 196.
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in the same manner that the robber barons of the Middle Ages
became ruthless�but that is an entirely different story.
It is exceedingly difficult to understand that possible con

nection the editor and publisher of these few miscellaneous

papers, etc., of Mr. Justice Brandeis could see between "Big
Business" and the papers therein on the "Living Law;" "The

Right to Privacy;" "Liability of Trust Estates on Contracts
Made for Their Benefit;" "An Essential of Lasting Peace;"
"Zionism," and numerous other papers whose titles it is not

necessary to mention.
About the only value of the book lies in the appendices

wherein there have been collected references to books and maga
zine articles concerning Mr. Justice Brandeis ; a list of his opin
ions ; and a list of his writings.

O. R. McGuire. *

AMERICAN CONSULTATION IN WORLD AFFAIRS FOR THE

PRESERVATION OF PEACE�by Russel M. Cooper. With an

Introduction by James T. Shotwell. The Macmillan Company, New

York, 1934. Pp. xiv, 406.

Ever since the beginnings of the modern state system a

certain amount of inter-governmental "consultation" has been
called for, not only by many bilateral and multilateral treaties
too numerous to mention here, but also by the sheer exigencies
of international intercourse. This has always been freely rec

ognized. Of recent years, however, and especially since the
Kellogg Pact, the whole notion of consultation has demanded
increased interest and attention. This is perfectly natural in
view of the League Covenants, the Kellogg Pact, the wars

waged since that Pact and our still unknown obligations under
it. From a different quarter, too, the notion has recently
claimed attention. In the abortive London Naval Conference
of 1930 and in the subsequent Disarmament Conference of
1932-33 the attempt was made to implement disarmament with
a consultative pact. The "security" formula believed necessary
to achieve disarmament was to be buttressed with a commit
ment to consult. What this commitment really implied re

mained somewhat vague and the American stand on it, despite
the responsiveness of Ambassador Davis, was never adequately

* Counsel to the Comptroller General of the United States, sometime

Special Assistant to the Attorney General of the United States.
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determined. It is clear therefore that a good deal of confusion

prevailed and still prevails and it is equally clear that "con

sultation" is not merely an isolated phenomenon but an integral
part of the whole post war peace structure. That a good airing
was needed is apparent.1

Professor Cooper has attempted to give it this airing and

he has gone about his job in a very intelligent way. Selecting
the Sino-Russian Dispute of 1929, the conflict in the Chaco,
the contest between China and Japan and the Leticia dispute as

the four most important threats to the Kellogg Pact, he care

fully analyses the diplomatic history of each and draws certain
conclusions from them. Along with the diplomatic history he

sets out such pertinent military developments as are necessary

to form a connected and well-balanced story and he imparts to

the whole a quality of readableness and clarity that is a real
tribute to his style and skill. It is no easy job to weave through
the tortuous and shifting negotiations of major disputes par

ticularly when they are as complicated as the Sino-Japanese
and Chaco disputes have proved to be. In addition the whole
work is exceedingly well documented.

Consistent with his thesis the author has focused attention
on "consultation" especially as practiced by the United States
and it is on his conception and treatment of this that criticism
must be brought to bear.
It becomes immediately apparent that he gives to the term

a very generous and elastic meaning. It includes "any form
of communication between governments, whether formal or in
formal, whether through ordinary diplomatic channels or

through elaborate conferences." 2 No later limitations appear
though at one point he indicates that the term carries with it a
certain amount of "reciprocal discussion" 3 and at another
point he makes clear that whether the disputants are included
in the discussion or not is quite incidental.4 Admittedly the
author was not concerned with fitting his term into an intellec
tual straitjacket but it is to be regretted that he did not fix on

it a more precise meaning. It 'is not always easy to see where
consulation ends and "collaboration," "cooperation," "confer-

1 The author gives a good summary of the background for consultation
in the first two chapters of his book.

2 At p. vii.
3 At p. 101.
4 At p. 23.
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ence," and "participation," begin. This causes considerable
confusion, not in tracing the history of the disputes, but in the

subsequent broad generalizations with which he concludes his

book. It is fair to say that his treatment of the particular
disputes is marked by an intellectual rigor and a spirit of de
tachment that becomes less noticeable when, in his concluding
chapters, he begins to preach the cause of a greater and more

abundant consultation.
The summaries he gives of each of the disputes are inter

esting and worth noting. In the Sino-Russian Dispute of 1929
he notes that it is impossible to say that consultation as then

practiced had much to do with the ultimate solution. In fact
he candidly recognizes that "forceful measures were the de
cisive factor in inducing China to accept the Russian terms." 5

In the ill-starred Chaco dispute consultation fared little better.
Indeed the author concludes his remarks, if not in a spirit of
non possumus, at least in one of despair at the ineffectiveness
of consultation unbacked by sanctions. "Until the nations of
the world arrive through intimate consultation at some united
measure for paralyzing the armed forces and forcing a peaceful
settlement there would seem to be no termination of the Chaco
controversy except through ordeal of battle." 6 It is almost
needless to point to the ineffectiveness of consultation in actually
solving the Sino-Japanese conflict however useful it may have
been collaterally in amassing information and focussing con

demnation on Japan. The utility of this is, of course, too de
batable to enter into here. In the Leticia dispute consultation
played a more successful role though the author has not failed
to mention the large bearing on the ultimate solution which the
unexpected assassination of President Cerro and the consequent

b At p. 108.
6 At p. 191. The author carries the dispute up to August, 1934. To

be noted in the subsequent history of the dispute up to the time of this

writing is the fact that both the United States and Brazil were invited
to collaborate with the League Advisory Committee after the League had

accepted its Commission's report. Brazil declined but the United States
while declining membership offered "to maintain informal contact with
the Committee for purposes of information." Both expressed willingness
to be represented on a neutral supervisory committee. As is well known

Paraguay has served notice of withdrawal from the League and the

probability is that the dispute will again be referred to the neighbor states.
Fighting continues in the Villa Montes sector.
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change of heart in Peru brought about.7 It is perhaps not
unfair to conclude that without this basic change of heart the
consultations would have proved as ineffective as in the previous
conflicts.

From the history of these crises many different conclusions
might be drawn depending largely on one's individual point of
view. Believers in an enforced peace and the need for joint
third party action will not see in them anything to make sus

pect the consultative process. Nor will they see in them a

possible hint, despite the hostilities aroused, that maybe con

sultation is neither good nor bad per se but becomes good or

bad according to its object.8 They will merely see that what is
needed is better consultation. Such is the general thesis of the
author. The cry is for an improved technique consistently
applied. The need is urgent for the United States because, says
the author, consultation is now an established feature of Amer
ican foreign policy.9 It is perhaps more urgent for the United
States than for League members because the history of these
crises also shows that individual action engenders a greater
hostility than does collective action. And since the technique
needs an organization insuring concerted action in the most

rapid and effective way consultation with the League is pointed
to as the proper solution. This could be best effected by an

international agreement possibly as a part of a disarmament

treaty incorporating a commitment to consult.10

Along with these conclusions the author also claims that a

commitment to consult need imply no future obligation what
soever. "Consultation, itself, is an important aid to peace and

7 At p. 327.
8 That is, consultation for the friendly purpose of bringing States

together to settle their own disputes may be a good thing when consultation
for the supposedly friendly purpose of defining the aggressor and applying
sanctions may not be.

9 At p. 345. This important conclusion is deduced from his study of
the crises coupled with public statements of certain high officials. Partic
ular weight is given Ambassador Davis' well known Geneva declarations
of May 22, 24, 1933. See pp. 71-85. At the present writing there is no

indication of United States consultation with any other power regarding
Germany's unilateral rearmament declaration.

10 At pp. 356-360. For a recent memorandum in complete agreement
with the author see, An American Foreign Policy Toward International

Stability, pp. 25-28 (Public Policy Pamphlet No. 14. Univ. of Chicago
Press) .
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the United States may engage in it without any obligation for
further action against its will." 11 This is given as an obvioua
answer to the spirited debate which consultative pacts have al
ready engendered and to the forceful and well-known objec
tions of Judge John Bassett Moore, Professor Borchard and
others.12

The author's conclusions must be read in light of the elastic
meaning he has given the term. Sometimes he uses It in a very
restricted sense, at other times he merges it imperceptibly into
collaboration and cooperation. But looked at realistically con

sultation must mean one of two things; either (a) an agree
ment merely to "talk over the situation" with complete freedom
of subsequent action and no implication of hostility whether in
consulting or in withdrawing; or else (b) an agreement to
consult plus an understood, if not express, agreement to co

operate in subsequent joint action either with or without sanc
tions.
If the first of these is its meaning then it may be conceded

that it does little to imperil traditional United States policies,
if, indeed, it does anything at all. In such an instance it must
depend for its validity on the belief that consultation in and of
itself is a good thing. If the second is its meaning then it not
only imperils traditional United States policies but it also im
plements the whole post-war peace machinery. In such an

instance it must depend for its validity on the basic philosophy
back of that machinery.

Objections to the first meaning stem from the belief that
such a consultative pact is realistically impossible and in any
event creates an impression of progress that is wholly illusory.
Objections to the second meaning stem from a suspicion of the
whole post-war effort at "enforcing" peace. Back of both ob

jections is the fundamental belief that the validity of any pro
cess be it judicial or political must depend not on its sudden

11 At p. 365.
12 The author claims that critics do not sufficiently appreciate the

value of consultation and collaboration in the "earlier stages" of the dis

pute. Also its value in "bringing disputants to an agreement or for the
sake of arousing popular sentiment for peace." See pp. 52, 364. He also
claims that pre-war consultation based on alliances of powers must be

distinguished from post-war consultation based on collective action. See

pp. 361-364. However he refrains from expressly discussing the need of

backing consultation with sanctions.
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springing to life in times of emergency but on the slow and
gradual acceptance of the rule of law or the rule of political
settlement as the normal way of life.

This is obviously no place to appraise these objections or to
try to thrash out the fundamentals they involve. It must
suffice here to point out that the author of the present work
gives to consultation its first restricted meaning in order to
meet objections while he really inclines to its second extended
meaning in order to make it an effective part of the peace
machinery. Partly for this reason and partly because he does
not probe quite deep enough, he fails to come to grips with the
basic criticisms of a consultative pact.

Hardy C. Dillard. *

LAW MAKING IN THE UNITED STATES�by Harvey Walker. The
Ronald Press Company, New York, 1934. Pp. 495.

Before America entered the World War, Dr. John A. Lapp,
then Director of the Indiana Bureau of Legislative Information
insisted that the Science of Legislation promised a big field for
future political scientists. Since then the machine age has

justified his prediction. Separate courses in the Principles of

Legislation have been introduced at Princeton, Harvard and
Yale. Two monumental works on Legislation from the pens of

practical men have appeared : the voluminous treatise by W. F.

Willoughby, and the four volume series by Robert Luce. Pro
fessor Walker's contribution is the second text-book in the Po
litical Science Series edited by the New York University Pro
fessors Rufus D. Smith and Rinehart J. Swenson, the series
in which Professor Clyde Eagleton's pioneer text on Interna
tional Government set a stout standard.

While Professor Walker's book is adapted more for college
students than for barristers, the latter may be grateful that
he wastes but little time in philosophizing abstractly about im

practical ideals or illusions, yet stimulates social optimism in
the realistic results of his task: "to describe the law as it now

exists, and to examine and set forth the processes by which it

is created." Describing "The Hierarchy of Law in the United

States," the author divides his book into three parts : The Con-

* Associate Professor of Law, University of Virginia Department of
Law.
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stituent Process; Statute Law Making; and Law Making by
Judges, by the Executive, and by the People. Due consideration
is given to the rapidly expanding fields of delegated legislation
as expressed in Municipal ordinances and in Administrative
legislation�processes which are certain to be accelerated by
rapid urbanization and administrative centralization.

Since the National, State and Municipal legislatures are each

gaining in functionary power, Dr. Walker is not alarmed by
the re-allocation of whatever powers may be expedient for the
performance of such functions, even if they raise the question
of States' Rights. So far as Federal usurpation is concerned
as a legal proposition, he thinks that the "Congress, in occupy
ing new fields with the approval of the Supreme Court (in the
absence of a constitutional amendment) is merely exercising
latent power," 1 and in practice "Congress continues to occupy
more and more of the vast field of action committed to it by
the original Constitution. This cannot be usurpation . . . Con
gress is constantly finding new problems and new conditions
which demand solution or correction on a national scale." 2 Fed
eral aggression may be deterred in some desirable cases, how

ever, by the adoption of Uniform State Legislation. Progress in
this direction is registered by the forty-three proposed uniform
laws that have been enacted in more than one of the fifty-three
State and other jurisictions, the Negotiable Instruments Act be

ing accepted in all of them.
Thus, there may be classroom controversies over some of the

author's assertions, and some learned justices may corrugate
their brows upon perusing Chapter XVII under the caption
"Law Making by the Judicial Branch." In general, however, the
book adhers to academic balance, and it well comprehends the
essentials of its title, including readible discussions on the Con
stitutional convention, legislative tools, bill drafting agencies,
reference bureaus and the inevitable lobby. It may create a

thirst for additional discourses on such matters as legislative
personnel, etc., but to seek short-comings in so estimable a work

might reveal superciliousness.
For Professor Walker has made it possible for every college

graduate to enter law school with a clearer vision of his chosen
field as a humane one. Written in easy style, his ninety pages

d) At p. 87.
(2) At p. 88.
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on The Constituent Process has made it more practical for teach
ers to fulfill the statutory requirements in the sixteen States
that obligate high schools to teach both the State and Federal
Constitutions, and it should encourage the enactment of such
Statutes in the other thiry-two commonwealths. And on read

ing the book, one is reassured that Legislation�parliamentary,
administrative, judicial, popular�collectively, is the very life-
blood of society adjusting itself to its perpetually changing en

vironment;�a concept that every lawyer and every layman
should appreciate.

Milton Conover.*

principles of legislative organization and adminis
TRATION�by William Franklin Willoughby. The Brookings Insti

tution, Washington, 1934. Pp. xiv, 657.

Critical studies of the whole legislative problem are not
numerous though special phases of the subject have been
treated by a large number of writers. But here is a volume
which deals with every conceivable phase of the legislature as

an organ of government descriptively, analytically, and crit

ically. It is a veritable encyclopaedia of information, properly
classified and organized, useful alike to the student of legisla
tion and to the practical legislator.

Beginning in 1927 Dr. Willoughby undertook to examine the
three chief functional branches of government presenting suc

cessively the executive and judicial agencies in authoritative
fashion. In this third volume of the series he deals with "the

principles that govern, or ought to govern, . . . [legislatures]
in respect to their organization and procedural processes." The
student of legislation will be interested no less in the analysis
of organization and procedure than in the attempt "to point
out those features in respect to which our governments have
failed to make their action conform to correct principles; and,
... to suggest the action that it is believed should be taken
to correct such defects."

The volume is divided into three parts which deal with the

position of the legislature in government, its structure and com

position, and its organization and procedure. Part I is con

cerned with the various relationships which the legislature sus

tains with other branches of the government both under the

* Associate Professor of Government, Yale University.
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union and the separation of powers. Included in the discussion
are such topics as the extra-legal devices used by the electorate
to control legislative action, the legislator's responsibility to
his constituents, executive control over the legislative session,
process, and product, the executive powers of the upper cham
ber, the legislature's function in reference to administration,
particularly as a board of directors, and the reciprocal relation
ship between the legislature and the judiciary. In a lengthy
chapter on the duty of the legislature of exacting responsibility
from the administrative branch the author calls attention force
fully to this commonly neglected subject.

The structure and composition of legislatures is discussed
in Part II. The unicameral organization is suggested as pre
ferable to the bicameral, except in the cases of federal govern
ments and dependent territories, provided a council of revision,
composed of members of the learned professions, is provided.
The legislative period in its various implications is also an

alyzed. In connection with composition, the size of the body
and the selection and control of members is clarified.

In Part III the author sets himself the task of studying "the
technical problem presented to any legislative body of devising
for itself a scheme of internal organization and methods of
procedure that will enable it most efficiently to perform its
duties." It is this portion of the work which will recommend
itself especially to the person interested in legislative organiza
tion and. procedure who has never found a source of informa
tion which clarifies without yielding to inaccuracy in a maze

of technical detail. The factors involved in organizing a legis
lative body are presented clearly, followed by an extensive

explanation of the committee system, including the committee
of the whole and the conference committee. Procedure in its
essential phases is presented in five chapters, including a con

sideration of priority, regulation of debate, obstruction and

closure, and the leading parliamentary motions. A chapter is
devoted to the speaker, another to the machinery of party
leadership, and a third to the special problem of the caucus.

Legislative aids are analyzed and evaluated in another chapter,
while the concluding portion of the volume presents the state

legislature in swift, critical review. Those among us who

would view the problem of the state legislature with compla
cency might do well to read the last two paragraphs in the book,
containing as they do a challenge and a hope.
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The general tone of Dr. Willoughby's study is one of op
timism. While he points to numerous deviations from proper
principles, yet he impresses the reader with the essential worth
iness of Congress as a legislative agency. Even the caucus,

widely denounced, elicits from him the assurance that its funda
mental principles are sound though the system may suffer
abuse at times. Throughout the book there is ample evidence
that it is not the work of a precipitate prophet of doom, but
rather the steady and measured statement and solution of a

problem by an eminent scholar whose long years of observation
and study have prepared him excellently for the task.

Harry W. Voltmer. *

THE LAW OF CITIZENSHIP IN THE UNITED STATES�By Luella

Gettys. The University of Chicago Press, Chicago, 1934. Pp. 220.

This little book is remarkable in at least two particulars.
It is not padded by unnecessary repetition and contains a state
ment of the substance of the last Congressional enactment on

the subject approved by the President prior to its publication.
As said by Quincy Wright, Professor of International Law

at the University of Chicago at the conclusion of his foreword,1
"The book is unquestionably the most comprehensive treatment
which has appeared on the subject of citizenship in the United
States. The careful co-ordination of legislation, judicial opin
ion, and administrative decision on each topic will be appreci
ated by lawyers, while the detailed attention given matters of
current political discussion, such as dual nationality, the citi
zenship of married women, the naturalization of "conscientious

objectors' and of Orientals, expatriation and cancellation of

naturalization, will interest a wider audience. The pending
proposal to systematize the law of citizenship by congressional
legislation renders this detailed statement of the law as it is
of very timely importance."

Chapter I. contains a statement of the general principles
applicable to citizenship, including definitions of the sources of

citizenship, viz., "jus soli", because of place of birth and "jus
sanguinis" , because of blood relationship. Chapter II. enlarges
upon citizenship by birth. Chapter III. discusses various

* Professor of Political Science, De Pauw University.
i At p. VIII.
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methods of individual naturalization. Collective naturalization,
where the whole or a part of a state is taken over, is discussed
in Chapter VI. Judicial interpretation of our naturalization
laws, the loss of citizenship and the effect of marriage upon

citizenship are treated in separate chapters.
The work presents a careful and correct analysis of all the

leading cases upon citizenship and a discussion of all the acts
of Congress pertaining thereto. Of especial interest is the
discussion of the Cable Act and its effect upon the citizenship
of married women. As illustrative of how up-to-date the work

is, the addenda of H. R. 3673, signed by President Roosevelt
May 24, 1934, might be mentioned. The bibliography, contain
ing a complete list of the cases upon citizenship and the other
authorities cited, and in particular, the local citations to public
documents, is of great value to the law professor and lawyer
interested in the subject.

Aside from the value of the book as a ready index to the
authorities it should convince its readers of the chaotic condi
tion of our naturalization laws, and the advisability of Congress
adopting a clear policy, and enacting a complete statute upon
the subject, so that there may be less confusion in its admin
istration.

Willis E. Lang. *

STATELESSNESS: WITH SPECIAL REFERENCE TO THE UNITED
STATES�by Catheryn Seckler-Hudson. Digest Press, American Uni

versity Graduate School, Washington, 1934. Pp. xxii, 332.

The law of nationality, perhaps to a greater degree than

any other branch of international law, affects individuals di

rectly and personally. The almost unlimited competence of
states to enact legislation upon this subject in pursuance of
what they deem to be their political interests, has produced a

welter of conflicting nationality laws, the result of which is to
leave numerous classes of individuals in a stateless condition.
The problem of statelessness is one which has long demanded
a painstaking and exhaustive examination. Dr. Seckler-Hudson
has supplied this need in a monograph which should serve as

a model of its kind. Under the laws of the United States, the
writer shows, statelessness may result in approximately eighty-
six circumstances.

* Professor of International Law, Marquette University.
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In most cases, the deprivation of nationality is the result,
not of policy or design, but of the unforeseen complications
which result from the application of a series of legislative en

actments which have never been subjected to a thorough re

vision. Dr. Seckler-Hudson analyzes the law and practice of
the United States thoroughly and with skill in the main part of
the treatise, which deals with: (1) statelessness as a result of
marriage; 1 (2) statelessness of adults not resulting from mar

riage;2 and (3) statelessness of minors.3 While fully aware

of the necessity of international regulation for the ultimate
solution of the problem of statelessness, the writer points out
the unfeasibility of any attempt to secure a universal conven
tion on nationality at the present time. In the meantime, the
United States should take a first step in the elimination of
statelessness by means of a revision of its own nationality laws.
The execution of this task should be greatly facilitated by Dr.
Seckler-Hudson's scholarly researches and competent analysis
in a difficult and little-known field. The present work, which

is the first of the "American University Studies in International
Law and Relations," sets a high standard for those which are

to follow.

LAWRENCE PREUSS. *

PARLIAMENTARY TAXES ON PERSONAL PROPERTY, 1290 TO

1334. A Study in Mediaeval Financial Administration�by James

Field Willard. The Mediaeval Academy of America, Cambridge,
Massachusetts, 1934. Pp. 347.

This excellent study in English finance deserves the hearty
welcome that it will receive from all interested in medieval

history. "Very, little," says the author, "has been written on

the financial history of the period." It goes without saying that
we cannot understand the history of the development of the

administration, of the evolution of the new method of warfare,
or of the beginnings of parliament until this subject has been

thoroughly studied. Professor Willard has made the period

i At Pp. 23-99.
2 At Pp. 100-195.
3 At Pp. 196-243.
* Assistant Professor of Political Science, University of Michigan.

Author of International Law and Deprivation of Nationality (1935) 23

Georgetown Law Journal 250.
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his own, though he modestly disclaims the intention of discussing
any phase of the age except that of administration. Govern
mental finance, however, involves so intimate a knowledge of
the structure and functions of society that this informing study
constitutes one of the most telling recent contributions to the
history of the time.

The period covered needs a word of comment. The opening
date (1290) is not the commencement of the taxes on move

ables (which began a revolution), but is the date in administra
tive history when the council placed the exchequer in direct
charge of the assessment and collection of such taxes and conse

quently opened the way for its control of their disbursement.
Hitherto, financial experts in the government service, apparently
appointed by the council, had been closely associated with the
administration of the new taxes, but the exchequer as a body
had not been the controlling executive committee. Now its power
greatly expanded. The end of the period (1334) marks the
abandonment of the plan which had been followed for a century
and a half of basing the tax on moveables on an assessed valua
tion of that kind of property each time that the tax was levied.
Instead, the government substituted a fixed sum of about �39,-
000, a conventional amount derived from the recent taxes on

moveables, but definitely apportioned among the vills and the
hundreds of the kingdom. This was a curious change. Just at
the time when the wealth of the country was steadily increasing
and consequently when a tax based upon the actual valuation
of personal property would have yielded more than ever, the

plan was abandoned. For this change the author offers no con

vincing explanation. However, from 1290 to 1334, we have a

period of nearly two generations when there were many taxes
on moveables and when the government constantly experimented
to improve and more effectively control the financial adminis
tration. Let us notice moreover that this advancement went

steadily on, regardless of the turmoil incident to the reign of
the irresolute Edward II, because of the work of a group of

experienced administrators who continually carried on.

While all the available printed sources have been used, the
work is based primarily upon the official records : the calendars
of patent, fine, and close rolls, long in print; the manuscript
records of pipe, subsidy, and, above all, memoranda rolls. Here
the author found a vast mass of materials, hardly used at all
before. To attempt to reconstruct a well-developed system of
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taxation from a complicated and heterogeneous series of records
is difficult enough. To endeavor besides to present the system
in such a manner that others can clearly see it in operation is a

further problem requiring qualities of organization and im
agination of a high order. When we consider the extent to which
the author has broken new ground, we shall agree that he has
succeeded to a high degree in both his aims. He understands
the system and he depicts it for us in orderly and, for the most
part, in interesting fashion. He has made a topical study. His
aim is to trace the levy of the typical tax in this period from
its authorization to the final accounting at the exchequer. So
he describes the assemblies that granted these levies; how the
levies were assessed, collected, and audited; how the officials
were appointed and controlled ; on what property the taxes were

based ; how the taxpayers reacted to these searching levies that
came frequently, though not yet, every year ; what modifications
from the general plan were constantly introduced. He designs
to show not merely the ideal scheme which the government had
in mind, but in addition the way in which the plans were actu

ally carried into effect. Taking this age as a whole, he aims
to describe the administration in operation, such a description
as any old exchequer clerk would instantly recognize if he
should happen to peruse it on some distant sphere.

But in elaborating his theme, Professor Willard has intro
duced a mass of material illustrating many phases of the life
of the times, not merely in sections like "Sidelights on the Taxes
on Moveables," but all through the book in chapters where
he wants to make us see the financial machinery at work. It
is thus much more than a study in administrative history. For

example, those elaborate complicated records with the aim of

keeping account of the acts of the government, reflect the en

ergy and the intellectual vigor of the time. The power of the
state emerges in the repeated levies of taxes that struck high
and low and were elaborately assessed, in the inability of indi
vidual nobles to prevent the assessment of these taxes in their
districts as had often been done in the early thirteenth century,
in the enforcement of cooperation and discipline upon a mass

of sub-assessors and collectors, in the successful prosecution of
officials accused of chicanery. The marked development of
means of communication is shown by the journeys of all such offi
cials in the performance of their duties. From another view

point, the slowness and lack of cooperation of the collectors



BOOK REVIEWS 961

show the level of intelligence; the difficulty of making officials
conform to rule demonstrates not so much deliberate opposition
to the acts of their superiors in the government as how lacking
the age was in habits of punctuality, order, and discipline.

As to the accuracy of the detail of administration, this re

viewer cannot pass judgment. The great change represented
by the new control exercised by the exchequer seems to be three
fold: firstly, a much more elaborate series of records chiefly in
the memoranda rolls from which the old system can be recon

structed (though it may be that merely that chance has pre
served of the earlier records) ; secondly, a more effective super
vision of local machinery to insure efficient and honest admin
istration in the work of assessment and collection; thirdly, an

economical and controlled disbursement of part of the receipts
without the necessity of bringing the whole yield of any tax
to some central place into the very hands of the exchequer offi
cials.

This method of control which now was directed by the ex

chequer was by no means entirely new; it was an evolution
from methods and customs employed in the preceding period,
often generations before. Thus, while the sheriff was to aid
the local officials in various ways, he was not to collect or assess
the tax, a custom adopted early in the reign of Henry III. The

appointment of clerks to go out from the central office to check
or supervise the work of local collectors was an old device, for
we find men sent out in 1207 into Warwickshire to correct the
assessment of that year. The rule that the little people were

to assess the property of the great evolved early in the thirteenth

century. The notion of the necessity of an audit of this kind
of a tax is as old as the tax itself, though we do not know just
how it was made before 1290. Thus, days were set for the

appearance of the collectors before representatives of the ex

chequer or the council; orders were issued to collectors to pay
sums to various people with the statement that such sums

would be credited to their account; collectors were ordered to
be ready to render their accounts ; sums appear in the rolls listed
as the arrears due from the collectors of the tax in such and
such a county. These references suggest constant checking of

the county collectors by some central authority, though it is

doubtless true that the direct assumption by the exchequer of
control proved more effective. It is also likely that part of
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the success of the new administration lay in the fact that its
methods were based on long experience.

A great financial development was the invention of a means

by which the exchequer could direct the expenditure of cash
by local officials who had collected it and yet could preserve
what was regarded as an effective control, instead of having
all the money brought first to the exchequer and then disburs
ing it. In the 12th and early 13th centuries, sheriffs and other
trusted officials had always laid out considerable sums by order
of the council; these monies had flowed into their hands from
local sources of revenue and had never gone to the exchequer
except in the shape of accounts. In the great new taxes of that
early time, like the taxes on moveables (as in 1207), and the
aids on land in the shape of the carucage (as in 1220), orscutage
(as in 1217), the government seems to have opposed this pro
cedure and sought to bring as much as possible of the cash to
the exchequer. Doubtless this attitude arose from the fact that
great sums were needed to pay a ransom (as in 1194), to pro
vide a dowry for the king's sister (as in 1235), or to finance
the occasional campaigns abroad. Since no system of credit
had yet evolved adequate to advance to the royal treasury any
considerable proportion of the funds necessary in such cases,
the king had to supply the sums himself from his taxes. Never
theless the pressure for local expenditure remained and in the
13th century a system of credit grew up which the government
employed. By this a creditor could be paid by a local collector
and at the same time the exchequer could effectively prevent
unauthorized payments by the latter. This was done by the
"assignment" system, a refined form of which was the "writ and
tally" system. The collector paid cash to creditors of the
crown on the receipt of the proper authorization from the central
government; when the collectors came to render their accounts
at the exchequer, they presented varying amounts of cash, sun
dry writs or tallies authorizing them to make certain payments,
and the receipts from the corresponding payees. In this way
the exchequer could use this system of credit and at the same

time control the disbursement of the revenues from these fruit
ful taxes.

Such are some of the topics treated in this valuable volume.
Sydney K. Mitchell. *

* Professor of History, Yale University. Author of Studies in Taxa
tion under John and Henry III (1914).
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LIBERTY UNDER LAW AND ADMINISTRATION�by Homer Cum-
mings. Charles Scribner's Sons, New York, 1934. Pp. 136.

Delivered before the University of Virginia Law School on
the William H. White Foundation, the series of lectures com

prising this short volume bear puissant witness that not all
despair of a condition in the body politic which many appear
to feel can end only in chaos. Bewildering though it be, the
present confused medley of cross-currents and changes the

Attorney General believes to be but a manifestation of the
evolutionary process of life ; and that from this period of growth
will come�indeed is already coming�a keener appreciation of
the need and possibility of a finer and fairer social order. To
him the present marks one of those discomforting upheavals
of history in which the plane of man's social relationships is
fundamentally altered, and for the better.

Such an era of change may well entail a basic alteration "in
our concept of liberty and our ways and means of attaining and

preserving it, individually and collectively, under law and under

government." To explore that possibility the author enters

upon an examination of the content of that much invoked but
ill-defined term. History reveals a changing content. After
ancient Greece, where liberty meant much philosophically but
little practically, the rise of Christianity produced an age in
which it, like other things, was conceived primarily in a re

ligious light. With the Renaissance, however, liberty came to
be translated in terms of political rights and individual free
dom. Articulated as a philosophy of laissez faire, it became
the synonym for individual self-assertion and governmental
non-interference with industry and commerce.

But universal suffrage, free education, and treasured in
alienable rights scarcely afford a satisfactory conception of

liberty in a world dominated by a machine technology. Old age

security, protection against the many vicissitudes of the busi
ness cycle, and a more justifiable distribution of economic profit
and control offer a more concrete content. Out of the birth

pains of the struggle to guide the machine economy to material
abundance for all and away from common frustration and ruin,
liberty is even now taking on a new meaning; we are beginning
to think of it "more in terms of social than of political right."
Undeniably, the new concept has little room for transcendental
individualism; rather does it envisage a larger liberty through
cooperation as a social polity. Yet how great is the loss of a
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thing- long ago transformed into an empty shibboleth by the
very machine technology it so well nourished?

In the realization of this higher plane of human relation
ships law must play its vital part, lest the new liberty which
augurs so much become a mockery of tyranny. But that law
must be a realistic law, alive to actuality and fluid enough to
mould itself to the needs of the complex society which is its
province to govern. Even so conceived, however, law, because
its action is essentially punitive, is incapable of controlling the
ever more vast social phenomenon we call government. Effective
control requires the supervisory and preventive action of trained
administrative bodies. Because administration is by its nature
personal, it may become arbitrary; it is this possibility which
has nurtured the traditional American hostility to administra
tive action. Yet the sphere of such action must increase rather
than diminish. Since this is so, the Attorney General reasons
that our best protection against these dangers to new-found
liberty lies, not in vainly combatting an inevitable tendency but
in improving administration through trained personnel and in
fitting it into our jural system under law. Of the wisdom and
good sense of his advice there can be no doubt.

Frank R. Strong. *

NEW FEDERAL ORGANIZATIONS�An Outline of Their Structure and
Functions�by Lawrence K. Schmeckebier. The Brookings Institution,
Washington, D. C, 1934. Pp. ix, 199.

Nearly a hundred agencies of the Federal Government have
been dealt with exhaustively in separate monographs published
during the past fifteen years by the Brookings Institution.
Doubtless, future years will see the publication by it of similar
monographs on those of the myriad new Federal agencies set

up under President Roosevelt which prove to be permanent.
There has been a pressing immediate need for a reference work
giving succinct descriptions of these new agencies, their pur
poses, organizations and activities. During 1934, the United
States Information Service (itself a new agency) attempted to
meet this need. It published a loose-leaf book, the text of which
was in the form of questions and answers, under the title Daily
Revised Manual of Emergency Recovery Agencies and Facilities.

* Instructor in Law, University of Iowa College of Law; Faculty
Editor of the Iowa Law Review.
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In October, Mr. Schmeckebier's book appeared. It is much
more informative than the Daily Revised Manual. Perhaps
profiting from his example, the United States Information
Service on January 1, 1935, replaced its former publication by
a more thorough work, the United States Government Manual.
This volume, valuable as it is, does not supersede Mr. Schmecke
bier's book. But since it, like its predecessor, is a loose-leaf
book for which new pages are issued periodically, it is a neces

sary supplement thereto.
Mr. Schmeckebier discusses separately each new Federal

organization, the temporary as well as the permanent ones and
those not related to the "New Deal" as well as those that are.
His six chapters deal respectively with Loans and Insurance,
Labor Relations, Economic Emergency Relations, Co-ordinating
and Planning Organizations, Other Permanent Organizations,
and Other Temporary Organizations. He has been extremely
successful in compressing into a very short space an account
not only of the legislative and executive authority for the cre

ation of each agency, of its formation and organization, and of
its purposes, but also of its activities. Reports made by each

agency are cited and frequently summarized. A very detailed
table of contents and an adequate index make the book easy
to use.

The Introduction contains much interesting information.
There are tames classifying the new organizations by method
of creation (specific statute, executive order, and action by
officers other than the President) and by activities and dura
tion. A list gives the date when each new organization was

established and arranges all of them in chronological order.
The applicability of the salary classification and the civil service
rules is discussed. It is pointed out that on June 30, 1934, the
new agencies (excluding those constituting reorganizations of
older agencies, but including the Reconstruction Finance Cor

poration and the Home Loan Bank Board which date from the
Hoover administration) employed 20 per cent of the persons in
the government service in the District of Columbia, 10 per
cent of the total in the field, and 12 per cent of all Federal em

ployees.
The labor required to produce this book must have been

tremendous. Mr. Schmeckebier deserves the gratitude of all
students of government. Douglas B. Maggs. *

* Professor of Law, Duke University.
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TRADE ASSOCIATIONS AND INDUSTRIAL CONTROL: A Critique
of the N. R. A.�by Simon N. Whitney. Central Book Company, New
York, 1934.

This book was completed in the late fall of 1933 when the
N. R. A. was but six months old and when it was still in the
hysterical stage of its existence. The author was fully aware

that any definitive appraisal of it could not be made at the time
he wrote but as an economist who had taken part in the work
ings of the Anti-Trust Laws as an Attorney in the Anti-Trust
Division of the Department of Justice he set out to examine the
economic theories and assumptions that have given purpose and
direction to the administration of the N. R. A. and to examine
them in the light of both experience and economic theory.

The author does not like the N. R. A. He does not agree
with the economic theory on which it is based and he does not
believe that American experience in trade regulation by law
and in spite of law furnishes any ground for the belief that
the elaborate system of codes that has been worked out will
realize the lofty aims of the proponents of the codes. On both
counts the indictment is well drawn. It will not make pleasant
reading for those who regard the N. R. A. as the solvent of all
our economic troubles. And for just that reason it ought to
be widely read not only by lawyers interested in these problems
but also by economists, business men and those charged with
the formulation of our national policy, be they economic plan
ners, new dealers, brain trusters or just plain legislators. The
time has surely come for careful appraisal of the N. R. A. in
action. The issue is now before the Congress as to whether
the N. R. A. is to be continued in its present form, modified,
strengthened, or discarded entirely and allowed to expire on

June 16, 1935. Unless this issue is to be resolved by wishful
thinking or by the force of political pressure brought to bear by
interested groups in the body politic it behooves us all to examine
with care the views of those who have been bold enough to
raise their voices in criticism. There have been a few such
critics but not many.1

In his opening chapter Dr. Whitney examines the economic
postulates of the Recovery Act�the theory that overproduction
was a potent cause of the depression and that, on the other

1 See especially Isaacs and Taeusch, "The N. I. R. A. in the Book and
in Business" (1934) 47 Harv. L. Rev. 458.
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hand, a decline in purchasing power and the consequent under
consumption was the cause, and the conclusion of the admin
istrators that the removal of the cause would effect the cure.

The second cause he believes has received the greater emphasis.
In fact, it is dscribed as the "official theory." The idea was

simple enough. By raising wages and shortening hours of
labor the purchasing power of the country as a whole would be
raised and the wheels of industry would then turn once more.

It is true that costs of production would be raised by this
process but this was met by the President's exhortation to
business to defer price increases as long as possible. Otherwise,
it was frankly admitted, "the whole project will be set at

naught." 2 Here is posed an economic question of profound
importance. Dr. Whitney grapples with it in a refreshing
manner. His language is simple and direct and no mere lawyer
or layman need lose himself in a labyrinth of words and figures.

Perhaps the most interesting chapters to a lawyer are those
that deal with the development of the American trade associa
tion and a case study of selected associations. Dr. Whitney
takes eight Institutes organized in the year 1926 to 1928�The
Cotton-Textile Institute, Inc., The Institute of Carpet Manu
facturers of America, Inc., The Copper Institute, Inc., The

Rayon Institute of America, Inc., The Sugar Institute, Inc.,
The Wool Institute, Inc., The Industrial Alcohol Institute, Inc.
and the Rubber Institute, Inc.�and examines their activities,
the difficulties encountered under the Anti-Trust laws and the
results achieved in bringing about stabilization of conditions
in the industry. This is a unique study and is incomparably
superior to the fragmentary studies that exist. And this type
of study is, as the author states, the most important that can
be made in the whole field of the trade association. We are

surfeited with the writings of lawyers about the law. They
have almost monopolized the field. This book should be all the
more welcome to the lawyer and far more refreshing.

Few who have had experience in trade association work
will disagree with Dr. Whitney's statement that whatever may
be the publicized activities of the American trade association,
"the stabilization of prices and the prevention of price cutting
are the basic purposes." 3 The methods adopted to achieve these

2 Statement of President Roosevelt on signing the Recovery Act, June
17, 1933.

s At p. 41.
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purposes have encountered difficulties under the Anti-Trust
Laws and if these difficulties are largely dissipated by the Re
covery Act, and Dr. Whitney seems to think that many of them
are, it is to be expected that business will view the Recovery
Act as manna from heaven mitigated only by the labor require
ments. But Dr. Whitney has little faith in planned efforts at
industrial stabilization whether the efforts be made with benefit
of code and under a kind of governmental supervision or

whether they be attempted secretly by industry alone and in
fear of discovery and prosecution under the Sherman Act. On
the background of his case study of the results of the activities
of the selected trade associations Dr. Whitney examines the
pros and cons of price stabilization, the prohibition of sales
below cost, control of production and the possibility of control
of investment. This discussion covers the principal devices for
industrial control that are found in the codes. One might well
ask whether any better results are to be expected under the
codes than were achieved by voluntary action. In spite of what
is often said, the governing body of the trade association, re-
baptized as a Code Authority, is the directing force under the

codes. And the statement that the codes implement the asso

ciations and remove the spectre of the Sherman Act and thereby
make it possible to achieve the results that it was often said
were largely unattainable in the pre-code years does not answer
the more basic question as to whether the results, if achieved,
are consonant with public policy and, what is even more im

portant, economic recovery. It is to this basic question that
Dr. Whitney addresses himself.

There is surely an urgent need for a case study of the
results of the operation of these code devices similar to the

study made by the author of associations operating in the pre-
code years. What was sought to be accomplished by the code

devices? What were the results? Were they good, bad or

indifferent? Surely the records of the N. R. A. must contain

much material that would shed light on these questions. If our

national policy is to be determined in a goldfish bowl this ma

terial should be made available for study by qualified economists

and the results made public and added to our fund of experience
and wisdom in this important field of governmental action.

The author poses the question as to whether we are to have

in this country a system of competition qualified, as of course
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it is, by public controls at many points, or whether we are to

have a system of cooperation with its implications of monopoly
under government control and, as the author suggests, eventual
government ownership. Dr. Whitney feels that the American
is stubborn in his insistence on an opportunity to pursue the
economic motive and in a keen observation he suggests that

perhaps "free competition" will be restored as a compromise�
and as a compromise desired by no one. The President in his
recent message to the Congress has not drawn the issue. He
stated that "The fundamental principles of the anti-trust laws

should be more adequately applied." It would seem clear that
if "the fundamental principles of the anti-trust laws" are to be
"more adequately applied" a good deal of what has been done
in the name of codes of fair competition must go by the board.
The economic philosophy of the anti-trust laws is the philos
ophy of "free competition." If this is to be changed to read
"free and fair competition" the result will be a N. R. A. which
will involve a more effective attempt by the Federal Government
to outlaw "unfair methods of competition" as that expression
has been developed by the Federal Trade Commission. This is
doubtless all to the good. The Federal Trade Commission
leaves much to be desired. Its efforts to codify unfair methods
of competition by means of trade practice conferences were

surely a step in the right direction but obviously they required
some legislative authority and sanction. If the result of the
vast upheaval of the codes is to be a more effective attack on

the problem of unfair competition, and surely the code device
as such leaves little to be desired as a governmental device,
then there will have been progress. This of course is a far

cry from the planned economy envisaged by some in high places
but unless and until we are prepared to accept some new

economic philosophy�and, short of some "ism," no authorita
tive voice has as yet told us just what that philosophy is�it is

perhaps well to rest content with small advances. Dr. Whitney
has made a significant contribution to our understanding of
the economic and governmental issue posed by the N. R. A.

Breck P. McAllister. *

* Assistant Professor of Law, University of Washington School of
Law.



970 GEORGETOWN LAW JOURNAL

FEDERAL LAW OF CONTRACTS�by the Publishers' Editorial Staff.
Edward Thompson Company, Northport, and West Publishing Com
pany, St. Paul, 1934. Two volumes, Pp. xxi, 618 and Pp. xxi, 573.

This work is stated on the title page to be "A Treatise Cov
ering the Administration of the Law of Contracts by the Fed
eral Courts," and is published by Edward Thompson Company
and West Publishing Company. The title page states that the
work is "By the Publishers' Editorial Staff" and the Publishers'
Foreword states that the text "has been prepared by Briscoe
Baldwin Clark, of the Publishers' Staff, author of Clark on New
York Law of Contracts and contributor of many articles in
other standard publications."

The work deals with the standard topics of the law of con
tracts and does not purport to cover the special topics which
arise under Federal statutes.

Since the case of Swift v. Tyson,1 the doctrine has been
established that on a question of general law, a Federal court
is not bound by the rule of law applied by the highest State
court of the State in which the Federal court is sitting, but is
free to apply Federal court precedents, or, in their absence, its
own version of the general law.2 For this reason a practitioner
should be familiar with two bodies of law, namely, the law of
his own state and the Federal law in matters of mercantile or

commercial law or of general jurisprudence. A treatise on the
Federal law of contracts would, therefore, be valuable to the

practitioner and to the teacher and student of law.
A treatise on the law of contracts is conceived to be a care

ful, accurate and scholarly statement of the principles that
have been laid down, together with an explanation of their
historical and legal background and the reasons supporting
them, with adverse criticism of the principles where they are

considered by the author to be unsound or where there exists
a sound contrary rule.

The present work does not meet with this conception of a

treatise. The technical analysis given and the terminology
used, in many instances, is not that of modern scholarly liter-

116 Pet. 1 (1842).
2 Black and White Taxicab and Transfer Co. v. Brown and Yellow

Taxicab and Transfer Co., 276 U. S. 518 (1928) ; Salem Trust Co. v. Manu
facturers' Finance Co. et al, 264 U. S. 182 (1924) ; Kuhn v. Fairmont

Coal Co., 215 U. S. 349 (1910).
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ature on the law of contracts. The work is rather a case-

finding work, to be used to find Federal court cases involving
the question in which the reader is interested. The reader will
be left to get his technical analysis of the problem from the
cases themselves or from his own thought or from academic
writing.

The character of the work is perhaps best shown by the
following seven illustrations taken from Chapter II, entitled
"Assent Generally," and dealing with offer and acceptance :

(a) The chapter contains nine instances where the expression
"binding contract" is used although the word "contract" would have
sufficed.

(6) The chapter approaches the topic of assent from the question
of whether there was a "meeting of the minds" rather than from the
question of whether there was an apparent manifestation of assent.

(c) Section 18 contains this language: "If an offer is a continu
ing one ... it is, as a general rule, the duty of the offeror, if he desires
to revoke it ... to so notify the other party." (Reviewer's italics.)

(d) Section 20, entitled "Rejection of Offer" does not raise the

question as to when a rejection is operative.
(e) Section 22 contains this language: "Where acceptance of

an offer is required to be made within a stated time, notice of an

acceptance must be brought home to the offeror within such time; the
fact that notice of acceptance is, within the stated time, mailed to the

offeror, is not sufficient if in fact the letter is not received until after

the time limited." The only authority cited is Haldane, et al. v. United
States,3 which does not justify this conclusion.

(/) Section 30 deals with the acceptance of an offer and contains
the following sentence not explained by the context: "Though the
contract is unilateral in form, it may become a binding contract when
the offeree acts on it." The case cited 4 does not support this language.
(g) In Section 35, a District Court decision, 5 holding that an

offer by mail may be accepted by telegram is disapproved of on the

ground that "it is difficult to see how the offeror has impliedly made
the telegraph company its agent to receive the acceptance." A state
ment to the effect that such an acceptance is invalid, not necessary
to the decision of the case, made by the Circuit Court of Appeals,6 is

quoted with approval.

The method of the work is not to cover a topic by a state

ment, explanation and analysis of the rules and principles but

3 69 Fed. 819 (C. C. A. 8th, 1895).
4 A. B. Dick Co. v. Fuller, 213 Fed. 98 (S. D. N. Y. 1914).
5 Stephen M. Weld & Co. v. Victory Mfg. Co., 205 Fed. 770 (E. D. N. C.
1913).
6 Dickey v. Hurd et al, 33 F. (2d) 415 (C. C. A. 1st, 1929).
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rather by a general statement followed by a series of illustra
tive resumes of, or quotations from, actual cases. The work

apparently makes no pretense of evaluating the principles nor

of explaining how or why the principles came to be established.

Analysis of principle, omitted in the present work, is of utmost
value in a law treatise both because it adds to academic legal
knowledge and because it will aid a practitioner in sustaining his

position where he is on the "right" side of a case and may aid
him in limiting the effect of an adverse precedent where he is
on the "wrong" side of a case.

Only one mention of a text 7 was observed and no mention
of any law review article nor of the Restatement of Contracts
is made. The work contains an Appendix of 118 pages dealing
with the rules of law as to when Federal courts follow the de

cision of the State courts of the State in which they are sitting
and as to when they follow their own versions of the law. The

two volumes are provided with pockets for the insertion of

pocket parts which the publishers promise will be issued to keep
the work up to date. There is no Table of Cases. An Index of

95 pages closes the work.

Arthur Anderson.*

7 In Section 17, where a judge's quotation from Pomeroy on Contracts
is given.
* Instructor in Law, De Paul University.
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