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INTERPRETATION OF STATUTORY BONDS

John Hanna*

THE LAW which is applied to individuals is rarely enforced
without variation against corporations. This is strikingly-

shown in suretyship. The surety has been called a favorite of
the law. The rule of strictissimi juris was long a controlling
guide to judicial interpretations of surety contracts Now that
there are incorporated sureties, which assume risks for compen
sation upon an actuarial basis, the corporate surety certainly
occupies no preferred status.1 It seems at times, on the con

trary, that the surety company is a litigant against which judi
cial antagonism is easily aroused. Whether this is due to re-

* Professor of Law, Columbia University Law School ; author of The
Law op Co-operative Marketing Associations (1931), Cases and Mate
rials on Creditor's Rights (2d ed. 1931), Cases and Other Materials on

Security (1932), Cases on Bankrtjpcy (1935), and numerous articles in
various legal periodicals.

1 This article has grown out of an attempt to expand the notes (p. 474) ,
in my Cases and Materials on Security, following City of Cheyenne v.

Maryland Casualty Company, 13 F. (2d) 401 (D. Wyo. 1926), in which
the court held among other things that certain statutory formalities, which
had been disregarded in the execution of a depositary bond to Cheyenne,
were for the benefit of the city, and that failure to observe them did not
render the bond void. The court repeated the statement in National Surety
Co. v. McCormick, 268 F. 185, 188 (C. C. A. 7th, 1920), "It is urged that
the rule of strict construction generally applicable to the obligation of
sureties should be here applied. But this is not an ordinary contract of
voluntary suretyship, as to which there has arisen a sort of tenderness
toward sureties. This is a contract of insurance, entered into by the
surety for the revenue which it derives from the business of suretyship,
and in this relation the obligation should be treated as other insurance

contracts, which are usually construed most strongly against the insurer."
My thanks are due to my former student, William J. Dancik, Esq.

of the New York Bar for his digest of the state statutes relating to surety
bonds as well as his summary of many cases on the subject. I have also
been much helped by the briefs in the Utah case, Beaver County v. Home
Indemnity Company, furnished by my friend, G. A. Marr, Esq. of Salt
Lake City, formerly General Counsel for the Reconstruction Finance Cor
poration. Mr. Marr has not seen this discussion and it is unnecessary to
add that he has not sought to influence my conclusions in any way.

1
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sentment at the occasional pleading of technical defenses by-
sureties, to the tendency to mulct the outsider for the benefit of
the local citizens, or to the undue generosity to guarantors in

the original law of suretyship, is a problem with which sociol

ogists might wrestle.
Statutes generally require that all fiscal officials be bonded,

and they often contain the additional requirement of bonding
by a surety company as distinguished from, or in addition to,
individual sureties. The premium on surety company bonds is
often paid by the public authority. State statutes relating to
official bonds fall generally into three categories, although the
third group is really composed of those that do not fall into the
first two.

Twenty-five states have no statutes bearing directly upon
the question as to the responsibility of the surety when the offi
cial bond does not completely cover the duties of the person
bonded.2 Fifteen states have statutes the effect of which seems

to be that bonds, whatever their terms, will be construed to be
conditioned to meet the requirements of the statute demanding
them. The remaining eight states have statutes relating to the

subject but differing materially as to their stipulations.
In the fifteen states having remedial statutes of the type

listed in the second category, a surety, it seems, can give only
an all or none bond.3 One of the simplest of such statutes is
that of Iowa. It provides :

"All bonds required by law shall be construed as impliedly con

taining the conditions required by statute, anything in the terms of
said bonds to the contrary notwithstanding." 4

Another typical statute is that of Mississippi. It reads in
part as follows:

2 The twenty-five states having apparently no applicable statutes will
not be listed herein. References to the statutes of the other states will
be made subsequently.

3 Ala. Code (Michie, 1928) �� 2614, 2615; Ariz. Code (Struckmeyer,
1928) � 77; Cal. Pol. Code (Deering, 1931) � 963; Ga. Code Ann. (Michie,
1926) � 298; Idaho Comp. Stat. (1932) �� 57-816; Ind. Ann. Stat.
(Burns, 1926) � 1299; Iowa Code (1927) � 1062; Mich. Comp. Laws
(1929) � � 14153, 14154; Miss. Code Ann. (1930) � 2888; Mont. Rev. Code
(Choate, 1921) � 484; Nev. Comp. Laws (Hillyer, 1929) � 4893; N. Y.
Public Officer's Law (1909) � 11; N. C. Code Ann. (1931) � 324; Tenn.
Ann. Code (Williams, Shannon, Harsh, 1932) � 1836; Wash. Comp. Stat.
(Remington, 1931) � � 9933, 777.

* Iowa Code (1927) � 1062.
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"But a failure to observe the form herein prescribed shall not
vitiate any official bond; and all official bonds shall be valid and bind

ing in whatever form they may be taken except so far as they may be
conditioned for the performance of acts in violation of the law or policy
of the state, and whether in the proper penalty or without any penalty,
or whether correct or incorrect in its recitals as to the term of office
or otherwise, or whether properly payable, or whether approved by the
proper officer or not approved by any, or if irregular in any other

respect, such bond, if delivered as the official bond of the officer and
serving as such, shall be obligatory on everyone who subscribed it for
the purpose of making it the official bond of such officer to the full

penalty, or, if it has no penalty, to the full penalty of the bond which
might have been required."5

There is nothing unfair about this type of statute. The
state, or its subdivision, says, in effect, to the surety company:
"This officer has certain duties. We want those duties covered

by a surety bond. If you issue a surety bond and take a pre
mium for it it will be assumed that you are giving us the pro
tection we ask for. The mere fact that you leave out certain
items of obligation or insert additional conditions will make
no difference. The statute tells you what your obligation is and
if you want the business you must take it on that basis."

One might infer that in states having the type of remedial
statute already indicated no litigation could arise. This might
be an approximation of the fact if the statute itself definitely
prescribed the form of the statutory bond or if the statute ex

pressed its intention in plain and unambiguous language. Un

fortunately the wording of a statute is occasionally obscured

partly from awkwardness of draftsmanship and partly from
the insertion of qualifying clauses which are incorporated into
the statute as a result of compromises between opposing inter
ests in the legislature. Finally, controversies often arise as

to the amount of the surety's obligation.
The Michigan case of Lawrence v. American Surety Co.6

involved a surety bond given by a bank to the State Treasurer
to cover the state deposits. The state law required security
for the safe keeping and reimbursement of deposited funds.
The surety bond in question provided that the surety was to be
liable for the same proportion of the total deposits that its bond

b Miss. Code Ann. (1930) � 2888.
6 263 Mich. 586, 249 N. W. 3 (1933) ; rehearing denied, 264 Mich. 516,

250 N. W. 295 (1933). Accord, Muskegon County v. Michigan Surety Co.,
264 Mich. 65, 249 N. W. 454 (1933) ; contra Southern Surety Co. v. Cochesi
County, 27 Ariz. 473, 233 Pac. 897 (1927).
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bore to the total bonds furnished. The state contended that

the pro rata clause was invalid. The court in its opinion stated

the general rule that under the Michigan statute the existing
law becomes a part of the statutory bond, that omitted condi

tions required by law are read into the bond and that condi

tions contrary to the law, which limit or restrict the surety's
liability, are ignored as surplusage. Nevertheless, the court

found that not every provision of a bond is void simply because

the provision in question is not found in the statute. The stat

ute in its general terms required a bond to assure "the safe

keeping and reimbursement of such funds when called for."

If a bond was not inconsistent with that principal condition
it was lawful. The court therefore decided that since a surety
still had a right to limit its liability to the penal sum of its bond

the pro rata clause, being merely a limitation on the amount of

the liability and not on its character, was valid. The state

could have protected itself by requiring a sufficient total amount

of bonds.
The year after Lawrence v. American Surety Company was

decided, the Supreme Court of Michigan had before it an official

bond containing a clause as follows : 7 "If the amount of the

deposit is in excess of the bond the surety is entitled to share

with the obligee the amount of dividend or payment received

from the principal in proportion that the amount of the bond

bears to the total deposits." The court held this clause invalid
on the ground that the subrogation clause would allow the

surety to share with the county, which was the beneficiary of
the bond, in the dividends from the assets of the principal before
the county had been paid in full. The court said:

"While the statute does not expressly forbid a clause of the kind
in question neither does it expressly authorize it. The purpose of the

statute is to provide full protection for public funds and such purpose
would be frustrated by permitting public officials to agree to condi
tions in depositary bonds limiting the liability of the surety and depriv
ing the public of the full measure of protection contemplated by the
statute." t (a)

Clauses placing a limit on the time within which suit may
be brought are frequently read out of official bonds, especially

7 Oakland County v. Central Casualty Co., 266 Mich. 438, 254 N. W.
158 (1934). Accord, American Surety Co. v. Clarke, 94 Mont. 1, 20 P. (2d)
831 (1933).

7(a) Id. at 443, 254 N. W. at 160.
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when remedial statutes are in force. The same result is reached
in respect to clauses relating to the giving of notice of default
within some prescribed time limit. A remedial statute also

usually enables a court to overrule a contention that a bond is
void because of a failure to follow statutory formalities in its ex

ecution. A somewhat sharper controversy has arisen in respect
to the scope of statutory bonds where the duties of a bonded offi
cial have been increased or modified after the bond has been ex

ecuted. If such duties are similar to the usual duties of such an

official it is generally held within the contemplation of the bond
and the surety is liable for such delinquencies. The statutes, in
fact, frequently make this stipulation in precise terms. Even
when a statute is reasonably clear and it has been established
that the statute will govern the contents of the bond all chances
of litigation are not avoided. A court will still have occasional

problems of interpretation. A Montana statute 8 provides that
the sheriff must give a bond "to and for the use and benefit of
all persons who may be injured or aggrieved by the wrongful
default of such officer in his official capacity." The plaintiff
captured some robbers for whom large rewards had been of
fered. He turned them over to the sheriff, but owing to the
sheriff's negligence the robbers escaped. The plaintiff sued
defendant as surety of the sheriff. The court, after referring
to the statute requiring the bond, held that the injury to the

plaintiff was not a breach of the statutory duty owed by the
sheriff to the plaintiff and hence it was not covered by the
bond.9
If the remedial statute is to apply it must be shown that the

bond comes within the category to which the remedial statute

applies.10 Sureties frequently claim that a bond is not given
as a statutory bond, but that officials have power to give, and
the state authority to accept, protection in addition to that

required by statute. A surety's contention, therefore, is that
his bond is a common law and not a statutory bond. This as

sertion by sureties is generally the sort of thing that is put into
a brief as a last resort and for the most part, if noticed by the

s Mont. Pol. Code (1895) � 1064.
9 Train robbers, who had held up a Great Northern train, were cap

tured and delivered to the sheriff by the United States marshal. McPhee
v. U. S. Fidelity & Guaranty Co., 52 Wash. 154, 100 Pac. 174 (1909).

10 Not all statutory bonds come within the category of official, at least
not in the sense that an official bond is one given by an official. There are

many statutes relating to contractors' bonds.
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courts, is discussed only to be overruled. Such a result is

reached even where the bond is given in pursuance of a per

missive rather than a mandatory statute.
A variation of the foregoing issue arises, however, where

a surety bond contains clauses and offers protection in addition
to that stipulated by the statute.

It may be that in the case before it the official has complied
with the obligations which must be covered by the statutory
bond but has committed some other dereliction of duty which,
in fact, is covered by the wording of the bond which has been
issued to the public authority. If the obligations of the surety
are supported by a valid consideration there is no reason why
the additional obligations should not be enforced. The problem
is one of the interpretation and enforcement of contracts. The
state law says that certain clauses will be assumed to be in
certain official bonds. The bond will be read as containing those
clauses whether they are present or not. If there are addi
tional obligations in the bond that is a part of the contract
which the surety has voluntarily assumed and he is held gen

erally to such obligations as to a common law agreement.
Eight states, in addition to those found in the two groups

already mentioned, have statutes dealing with statutory bonds.
The most generous to the sureties is that of Delaware, which,
after providing for official bonds, adds:

"Nothing herein contained shall make an obligor . . . liable for
damages beyond the penalty of his bond ... or in any manner extend,
abridge, or alter the legal operation of any recognizance or other
instrument." 11

The remainder of the statutes in this group seem designed
primarily to assure to the public, or other interests protected
by the bond, that the bonds will not be rendered invalid by rea

son of informalities of execution or otherwise failing to comply
with statutory directions. The Nebraska statute, for example,
provides :

"No official bond shall be deemed void by reason of any informalitv
or irregularity in its execution or approval."12

11 Del. Rev. Code (1915) � 4511.
12 Neb. Comp. Stat. (1929) c. 12, � 113.
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The statutes of Ohio 13 and Pennsylvania 14 are similar to

the Nebraska law, but refer in more detail to the irregularities
which do not render a bond void. An Oklahoma statute 15 ap

parently protects a surety from being held beyond the express
terms of his contract but this statutory provision must be read
in connection with an Oklahoma constitutional stipulation 16

that if a contract contains a clause making a claim under it

dependent upon giving of notice of default, such a clause is void.
Three states, North Dakota,17 South Dakota,18 and Utah,19 have
statutes whose wording is substantially identical. The Utah
law is as follows:

"The bonds of all civil officers shall be construed to cover duties

required by laws passed subsequent to giving them, and no bond shall
be void for the failure to comply with the law as to matters of form
or substance, but it shall be valid as to all matters contained therein,
if it complies substantially with the law."

The states in the third group and the states having no stat
utes regarding the interpretation of official bonds are the ones

that afford the most prolific source of suretyship litigation.
Aside from the interpretation of the remedial statutes there is
the question of what, if any, inferences are to be drawn from
the mere fact that a corporation, for a compensation, has con

tracted to guarantee that some official will perform his statutory
duties. If the contract as drawn makes claims under it depend
ent upon various technical conditions as to notice and time of

filing claims, irrespective of injury to the surety because of non

compliance with these conditions, may the conditions be dis
regarded? If they are disregarded, upon what theory shall
a court justify its rewriting for the parties, and against the wish
of one of them, the contract which both have accepted. The

13 Ohio Code Ann. (Throckmorton, 1930) � 4668.
14 Pa. Stat. Ann. (Purdon, 1930) tit. 8, c. 7, � 91.
15 Okla. Stat. (Harlow, 1931) � 9626.
16 Const, of Okla., art. 23, � 9 : "Any provision of any contract or

agreement, express or implied, stipulating for notice or demand other than
such as may be provided by law, as a condition precedent to establish any

claim, demand or liability, shall be null and void."
17 N. D. Comp. Laws Ann. (1913) � 680.
18 S. D. Comp. Laws (1929) � 7036. The South Dakota statute does

not contain the phrase, "if it complies substantially with the law," which

appears in the Utah statute.
19 Utah Rev. Stat. (1933) tit. 65, � 10.
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public interest in holding the surety is usually strong, the local

prejudice against the surety company's attempt to avoid lia

bility is generally keen. Naturally every ambiguity will be re

solved against the company, every possible inference which will

tend to hold the company to its obligations will be read into the
contract. The injustice of permitting technical defenses to ex

cuse a company from substantial performance is generally mani
fest. On the other hand, the orderly development of the law

argues strongly for definite statutes that will enable courts to

enforce surety contracts without tempting them to do violence
to established canons of contractual interpretation.

The Utah statute just quoted was involved in a case recently
considered by the supreme court of that state. A county trea
surer had given a bond to Beaver County, and had furnished
both individual sureties and a corporate surety, the Home In

demnity Company. Although, after preliminary decision and

petition for rehearing, the case was withdrawn and settled,
presumably leaving the Utah law on the point undetermined,
the facts are so characteristic of the sort of litigation which may
arise under official bonds, that detailed reference to this case

seems justified.20
The simple facts of the Utah case were that the surety com

pany, although writing what purported to be an official bond,
specifically stated in the bond that it assumed no liabilities for
losses due to the failure of depositary banks. There was no eva

sion of any sort. The public authorities whose duty it was to

accept and approve the treasurer's bond recognized the omis
sion and, while troubled about it, did not reject the bond on

that account. In due course a depositary bank failed and the
county, in spite of the limitations of the contract, sought to
hold the surety company for losses due to the bank failure.
Counsel for both sides made a detailed and scholarly examina
tion of all the Utah statutes dealing with the duties of county
treasurers and other public officers, and with the form and con

tents of official bonds. The various statutes had been enacted
at different times, were inconsistent and uncertain in their
meaning, and, in part at least, tended to introduce additional
complexities into the case, rather than to determine its outcome.
With most of these matters this article has no concern. It will
be assumed that the treasurer was required to give a bond cov-

20 Beaver County v. Home Indemnity Co., et al., No. 5585, Utah
Supreme Court.
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ering the safe keeping and accounting for public moneys, and
that when he furnished the bond of the Home Indemnity Com
pany he was attempting to fullfil that requirement. Utah had
no statute on the interpretation of official bonds of the sort al

ready quoted from the Iowa 21 or Mississippi laws.22 Its only
relevant enactment was the one set out previously in this
discussion. There was no doubt in this case that the trea
surer was liable to the county for the losses caused by the bank
failure. The point at issue was whether the liability of the
treasurer and the surety company were co-extensive, although
the surety company in writing its bond had definitely refused
to assume a depositary obligation and presumably had fixed
its premium accordingly. If Utah had had no other statute
than the one requiring its treasurer to furnish an official bond,
and this is the situation in about half the states, the argument
would have been made that when the state required the trea
surer to furnish an official bond covering duties, for delinquen
cies in respect to which he would have been liable personally
without a bond, and further required that the treasurer pro
cure a surety upon this bond, the state meant the surety must
assume a co-extensive liability. Unless the surety assumed the

precise liability that the law imposed upon the treasurer there
was no point in requiring a bond with surety.

The surety company, while not accepting such a contention,
argued that even if that view were admitted as a general infer
ence from a statute requiring official bonds, such an inference
was contradicted by Section 4310 23 of the laws of 1917, which,
as was previously stated, reads:

"The bonds of all civil officers shall be construed to cover duties

required by laws passed subsequent to giving them, and no bond shall
be void for the failure to comply with the law as to matters of form
or substance, but it shall be valid as to all matters contained therein,
if it complies substantially with the law."

In its informal opinion the court stated with some justifica
tion, that the Section, read literally, is unintelligible. The puzzle
is caused by the final phrase, "if it complies substantially with
the law." The Section first establishes that an official bond
covers duties which may be imposed upon an official after the

21 Iowa Code (1927) � 1062, cited note 4, supra.
22 Miss. Code Ann. (1930) � 2888, cited note 5, supra.
23 Utah Rev. Stat. (1933) tit. 65, � 10.
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bond is executed. Then it apparently makes an official bond
valid even if it fails to comply with the law as to matters of

form or substance, but it adds, "if it complies substantially with
the law," which can be interpreted to cancel the preceding en

actment. Perhaps, as the court suggests, what is meant is that

if the bond is intended to be the one required by the statute,
that is, if it may be fairly called an official bond, it will not be
void because of irregularities in form or contents. It should
be observed, however, that the section says, "valid as to all mat
ters contained therein." This does not in terms impose lia

bility as to matters which should have been covered. In other
words, such a statute as is found in the laws of Utah, South
Dakota and North Dakota, cannot be included in the list of
those laws requiring an all or none bond. The simplest and fair
est interpretation seems to be that the law intends to eliminate
from defenses of a surety the argument that if the officers pre

senting or approving the bond have slipped up in drafting the

document, the bond nevertheless will cover what it may reason

ably be construed to mean. The Utah court was inclined to

give a still broader significance to the statute, asserting that
the legislature would not be likely to provide for coverage as

to new duties if it permitted the exclusion from coverage of
some of the old duties. In going this far, however, the court
was in effect making a new statute as well as rewriting the
surety contract.

Counsel, in preparing briefs, and courts, in writing opinions
on cases involving official bonds, should regard carefully the
statutes of the various states from whose courts they cite cases.

Decisions, following the enactment of a law not only prescribing
the contents of an official bond, but setting out categorically that,
whatever the actual terms of a particular surety contract, it will
be read as containing the statutory provisions, are in no fair
sense authority for the proposition that a surety company's obli
gations should be extended beyond its contract in a state having
no such statute. One must observe also the chronological se

quence of statutes and decisions.24 Statutes are amended from
time to time and the court decisions must be read in the light of
the statutes in force when the decision was handed down. If
there is no remedial statute the surety's contract ought to be
interpreted according to the usual rules for the construction
of contracts, taking due account of the duties of the principal

24 Infra note 36.
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and of the circumstances under which the contract is executed.
The surety may find, of course, that it is relying upon certain
clauses and qualifications, which the public authority in ques
tion had no authority to execute. A court may be justified in

reading these out of a contract, but not in adding elements to
the contract, which neither party has previously inserted.

The Supreme Court of South Dakota has recently passed
twice upon a statute similar to the one in Uah. Both cases

involved surety bonds excepting liabilities for losses of public
deposits due to bank failures. In Murdo Township v. Town-
send,25 a township treasurer, and in Thunder Hawk School Dis
trict v. Western Surety Company,26 a school treasurer had
made deposits under circumstances that imposed upon them
a personal liability. In both cases the court held the surety
company was not liable in view of the terms of the contract.
In its opinion in the Thunder Hawk School District case, the
court said:

"Admittedly, when a bond is executed and offered pursuant to a

requirement of statute, it will be presumed that it is the intention of
all parties that the obligation of the bond is to be commensurate with
the requirement of the statute, neither more nor less. This presump
tion may and should be availed of in construing the bond in case of

any doubt or ambiguity. It is even possible that it may be availed of
to supply omissions from the instrument when not inconsistent with
other terms thereof. In the instant case and in the Murdo Township
case, however, there is no room for construction. There is neither
doubt nor ambiguity. The language of the bond affirmatively exempts
the surety from a certain peril for which the statute contemplated
that the surety on the statutory bond should be answerable. The
officer did not comply with the law when he tendered such a bond, nor
did the approving body when they accepted it. Nevertheless, it was

tendered and approved. There is here no room for presumption in

any proper sense of the word. To 'presume' that the surety intended
its obligation to be coextensive with the contemplation of the statute
would be flying squarely in the face of the facts. The surety has very
plainly, definitely, and positively said that it did not so intend. The
situation then is one where the plain terms of the contract impose a

limitation upon liability, which limitation the statute did not con

template." 2T

Continuing its discussion the court pointed out the three

possible interpretations of such official bonds:

25 56 S. D. 576, 229 N. W. 935 (1930).
26 58 S. D. 812, 235 N. W. 921 (1931).
27 Id. at 317, 235 N. W. at 923.
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"First, it may be said that since the only justification for the fur
nishing of the bond is the statutory requirement that a bond shall be

furnished, and since the bond does not comply with the terms of the
statute requiring it, there has been a failure to meet the requirements
of the statute and the bond is invalid and unenforceable. This was

the technical rule of some of the earlier cases. To adopt this view

gratuitously relieves the surety from an obligation which it has in
fact assumed for a consideration, although such obligation is less
extensive than the statute contemplated and deprives the beneficiary
of the bond from all recourse thereto.

"Second, and conversely, it may be said that the surety, regard
less of the terms of the undertaking, will be held to the full measure
of liability contemplated by the statute without diminution or change.
Such is appellant's contention in the instant case. This view imposes
upon the surety a contract which it never in fact made and which
perhaps it would have refused to make and amounts to contract by
legislative or judicial fiat. This may properly lie within the legislative
power as to subsequent bonds, but we think it ought not to be under
taken by the courts, although apparently it has been so held in a few
cases . . . [Citations omitted]. In most of the cases cited by appel
lant in support of his position, however, it will be found that the
matter is determined by statute. [Citations omitted.] In all these
states the matter is governed by statute.

*****

"The first view above outlined releases the surety from the obliga
tion actually assumed and bars any possible recovery on the bond.
The second view imposes upon the surety a contract which it never

in fact made, and this, we think, should not be done in the absence
of statutory authority.

"The third possibility is to say that, under such circumstances,
although the bond does not comply with the statute and although it
need never have been accepted and approved because of lack of such
compliance, nevertheless, having been accepted and approved, it will
be treated in substance as a common-law obligation enforceable accord
ing to its terms, tenor, and effect, and not otherwise. Upon this view
the bond will not be utterly rejected because of failure to comply with
the statute. Neither will it be arbitrarily made to fit the statute in
utter disregard of its express terms. This seems to us the common
sense and reasonable view to take. It avoids judicial contract making
and preserves to the beneficiaries such security as inheres in the bond
according to its provisions. The statutes of this state seem to us to
require the adoption of this position." 2�

Support for the holdings in the South Dakota cases is found
in opinions in several cases from states having remedial
statutes.

In the Washington case of Duke v. National Surety Com-

28 Id. at 318-320, 235 N. W. at 923, 924.
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pany2s the surety company was obligated to a bank on a blanket
bond. A statute directed the board of directors of state banks
to require active officers and employees to give surety bonds
in such sum as the board and the state bank examiner should

approve, "conditioned for the faithful and honest discharge of
his duties and for the faithful application of all moneys, funds,
or valuables which come into his possession or under his con

trol." The bond contained restrictions not contemplated by the
statute. The court, after discussing the Washington remedial

statute, determined that the bond was intended to be a statu

tory bond and held that it was therefore to be construed as if
it contained the conditions prescribed by the statute and noth

ing less.
In the Iowa case of Philips Carey Co. v. Maryland Casualty

Co.30 a contract had been entered into for the construction of
a school building and a contractor's bond given. An Iowa stat
ute required that such a bond contain among other things a

condition of payment to all persons contracting directly with
the principal or subcontractors for labor or materials. The
statute also required the bond to run for the use and benefit
of all persons performing labor or furnishing material in car

rying out the contract. The bond in question omitted some of
the conditions. The court, finding the issue to be whether or
not the bond was a statutory bond, held that it was and that the

surety was bound to the statutory conditions because of the
remedial statute. The court said in part:

"Prior to the enactment of chapter 347 of the Acts of the 38th
General Assembly, we had held that where a contractor's bond was

not conditioned for the payment of those who furnished labor and

material, or where it was conditioned for the faithful performance of
the contract, but the contract contained no promise on the part of the
contractor to pay said subcontractors, or those furnishing labor or

material, the latter had no right of action on the bond. . . . The
statute was manifestly designed to meet this situation by requiring
a bond given by a contractor ... to be conditioned for the payment
of subcontractors. If the statute went no further than this, there
would be authority for saying that where the bond was not so con

ditioned it was not a statutory bond, but the statute further provides
that the provisions and requirements of the act shall not be modified
or annulled by contrary provisions of such bond or contract.

*****

29 130 Wash. 276, 227 Pac. 2 (1924).
30 201 Iowa 1063, 206 N. W. 808 (1926).
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"We have then a situation of the parties requiring a statutory
bond and the execution of a bond between such parties for an amount

and for a purpose, in some respect, such as the statute requires, and

which, to some extent, conforms to the statute, but which omits other

provisions required by statute to be assumed. If we must say that

because of this omission or because the bond limits the right to recover

on it to the obligee it is not a statutory bond, the same thing must be

said of every such bond that fails to contain any provision required
by the statute and the mandate of the statute that its provisions and

requirements shall not be modified or annulled by contrary provisions
in the bond is wholly ineffectual. . . . The statute provides that no

contract coming within the provisions of the act shall be of any

validity until the bond required has been executed. It is not to be pre
sumed that the parties, by the execution of the bond, intended to work
the invalidity of the very contract the performance of which the bond
was given to secure, and which the parties here at all times recognized
as valid." 31

That the dividing line between extending and refusing to
extend the obligations of a surety as expressed in its bond de

pends upon the existence or non-existence of a remedial stat
ute is clearly indicated in the recent and important case of
United States v. Starr 32 in the Circuit Court of Appeals for the
Fourth Circuit. In rendering the opinion of the court, Judge
Parker said:

"We think that the learned district judge was correct in holding
that the bond in suit did not cover the claims of laborers and mate
rialmen. It is true that on a contract such as this the Hurd Act
(Act Fed. 24, 1905, amending U. S. Compiled Statutes, section 6923)
requires that the bond given for the performance of the contract shall
contain an obligation guaranteeing the payment of such claims. But
this requirement of the statute does not authorize a recovery by
laborers and materialmen where neither the bond itself nor the con

tract contains such obligation. . . .

"Of course the rights of the parties in this case are to be deter
mined in the light of the law as declared by the federal courts; but
as the bond here considered was given within the state of North
Carolina, it is worth while to note that the rule followed by the federal
courts is the same as the rule followed by the courts of that state. . . .

Under the law of North Carolina the mere requirement of the statute
that a bond contain an obligation does not of itself incorporate the
obligation in the bond; for as said by Chief Justice Story in Ideal
Brick Co. v. Gentry, supra, it is a principle too well established to
require the citation of authorities that 'as a party consents to bind
himself so shall he be bound.'

si Id. at 1067, 1068, 1069, 206 N. W. at 809, 810.
32 20 F. (2d) 803 (C. C. A. 4th, 1927) .
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"A statutory provision that a bond given under the statute shall
protect the claims of laborers and materialmen, whether such provi
sion be incorporated in the bond or not, will be given effect. . . . But
in the absence of some such statutory provision the courts will not
read into a bond an obligation which it does not contain." 33

The same result was reached by the Circuit Court of Ap
peals for the Eighth Circuit, in the earlier case of Babcock and
Wilcox v. American Surety Company.34 In the absence of a

remedial statute of the sort found in Iowa, Mississippi and
other states, the court denied recovery against a surety com

pany. The essential facts are shown in the following quota
tion from the court's opinion :

"The bond, it will be seen, did not contain the additional obliga
tion required by the statute; but it is argued for appellants that as

the contract required Opdahl to furnish all the materials this was

equivalent to an agreement on Opdahl's part to pay for the same, and
that the bond having been given to secure the faithful performance
of the contract, the surety company can be held liable for the amount
and for materials furnished to Opdahl by appellants. . . .

When all is said, the case is simply this: That Opdahl by his
contract agreed to give a bond obligating himself to pay the claims of
materialmen but he failed to give any such bond. The surety company
signed the bond which was executed and no other. The bond itself
did not provide for the payment of materialmen nor did the contract
contain any such provision. The case is not difficult unless we try to
make it different from what it really is. . . . It is unfortunate for
the materialmen that the case stands as it does but we may not by
construction make other and different contracts than those made by
the parties." 35

33 Id. at 805. In note 3, I have included North Carolina in the list of
states having remedial statutes. The annotator of the North Carolina
Code of 1931 makes this comment about � 324: "In general�this section
does not have the effect of introducing into official bonds provisions which
are not, but ought to have been inserted in the conditions, so as to extend
the liability of the obligors, but the purpose is to cure certain defects and

irregularities in conferring the office and accepting the instrument, and
to maintain its validity as an official undertaking, as far as it goes, not

withstanding the penalty or conditions may vary from those prescribed
by law."

This comment seems justified by the North Carolina decisions. Ideal
Brick Co. v. Gentry, 191 N. C. 636, 132 S. E. 800 (1926). So far as bonds
of those contracting with public authority are concerned the rule seems

to have been changed by N. C. Public Laws (1923), c. 100. North Carolina
decisions are among the most liberal to sureties. See Horne-Wilson v.

National Surety Co., 202 N. C. 73, 161 S. E. 726 (1932).
3�236 Fed. 340 (C. C. A. 8th, 1916).
36 Id. at 342, 343.
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Some authorities undoubtedly exist for the proposition that

irrespective of a remedial statute a surety company, giving a

statutory bond, may be held beyond the terms of the actual con

tract executed. Space in this article does not permit an analy
sis of all decisions which might be cited in this connection. Not
all decisions, which might be found listed in an attack on such

holdings as those in the Supreme Court of South Dakota and

the Circuit Courts of Appeals for the Fourth and Eighth Cir

cuits, will stand up under examination. In a number of cases

the decision required no expression of opinion as to the effect
of the absence of a remedial statute36 Properly considered,
they merely turn out to be holdings that on the contract as ex

ecuted the surety company had assumed the liability asserted
against it. In other instances the surety has been held because
the other contracting authority had no legal power to agree to

qualifying clauses.
Rhode Island is often cited as a jurisdiction contrary to

South Dakota on this issue. The case of Probate Court v.

Adams 37 upon which this assumption depends, involved a bond
which was not in statutory form, but on the contrary contained,
in addition to the statutory conditions, certain further condi
tions. The court held that where a bond given contains un

necessary or illegal conditions which conditions may be sepa
rated from good conditions contained in the same bond, the
bond may be enforced as to the good conditions, unless the bond

36 While I have followed the digests of statutes and cases in the various
states, generously put at my disposal by Mr. Dancik, I realize that one

can not be dogmatic about such a classification without a patient and
extended examination of each state's statutes and decisions, considered
alone. Such a study would take me far beyond the scope of this brief
discussion. The amount of current litigation regarding statutory bonds
and the uncertainty of the law in many jurisdictions suggest that law
reviews appealing primarily to a local constituency might do a real
service to the bar, if they would analyze the statutes and decisions of a

single state, perhaps on the outline followed in this article. I have noted
few topics where there is greater need of distinguishing between actual
decisions and confusing dicta. In Missouri and Minnesota for example,
discussion in various cases might lead one to believe that the language of
a statute would be read into a statutory bond even without a remedial
statute, although the contrary seems to have been decided when the point
was squarely at issue. City of St. Joseph v. Pfeiffer Stone Co., 224 Mo.
App. 895, 26 S. W. (2d) 1018 (1930) ; City of Portageville v. Fidelity and
Casualty Co.,�Mo. App.�, 63 S. W. (2d) 411 (1933) ; School District No
1 v. Aiton, 173 Minn. 428, 217 N. W. 496 (1928).

3T27 R. I. 97, 60 Atl. 769 (1905).
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is made void by express provision of a statute, citing United
States v. Bradley,38 in which Mr. Justice Story said :

"A bond may by mutual mistake or accident, and wholly without

design, be taken in a form not prescribed by the act. It would be a

very mischievous interpretation of the act to suppose that under such
circumstances it was the intendment of the act that the bond should
be utterly void. Nothing we think but very strong and express lan

guage should induce a court of justice to adopt such an interpretation.
Where the act speaks out it would be our duty to follow it; where
it is silent it is a sufficient compliance with the policy of the act to
declare the bond void as to any conditions which are imposed upon
a party beyond what the law requires. This is not only the dictate of
the common law but of common sense." 39

The coverage of the bond was restricted, not extended to con

form to the statute.
In Illinois and Louisiana, although in some of their cases

expressions as to the extent of the liability of the surety are

merely dicta and although in some of the cases, especially from
Louisiana, citations from other states are not in point because
of remedial statutes, the rule does seem to be fixed that even

without a remedial statute the surety will be held. In People
v. Heilman,i0 the court, relying upon earlier cases in the Su

preme Court of Illinois, stated bluntly:

"A statute requiring a bond constitutes a part of the bond, and
it must be assumed that the bond was executed with reference to the

provisions of the statute."41

In Louisiana the position of the highest court has been thus

expressed :

"Since the bond herein given is a statutory bond, we must look
to the statute under which the bond was given to find the conditions
of the bond, for whatever is written in it not required by statute must
be read out of the bond, and whatever is not expressed in it, but which
ought to have been incorporated must be read into it." 42

The Louisiana courts indeed seem to go so far as to relieve
the surety in case it has voluntarily gone beyond the statutory

38 10 Pet. 343 (1836).
39 J_. at 364.
49 263 111. App. 514 (1931).
41 Id. at 521.
42 Electrical Supply Co. v. Freeman, 178 La. 741, 152 So. 510 (1933).
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requirements. In Long Bell Lumber Co. v. S. D. Carr Con
struction Co.*3 the court said:

"It may be true as argued by the claimant that the surety com

pany in the bond under review voluntarily assumed an obligation which
is broader than that required by the statute. But the argument that
the surety company could voluntarily exceed its statutory obligations,
although the public body dealing with the surety company could not,
does not appeal to us as sound. If one party to the contract cannot

either limit or enlarge its statutory liability, the other party to the
contract in all fairness ought not to be permitted to do so." 44

Taking the country as a whole, the existing state of the law
seems to be that, in the absence of a remedial statute, if a surety
company gives a statutory bond, it will be presumed that the

parties intended to include the statutory conditions. If the
bond is ambiguous this presumption will be invoked to aid in
the construction of the contract. Where the language is clear,
the presumption will not operate to enlarge the contract as

written. If a remedial statute has been enacted which provides
strongly that statutory bonds will be construed as if they con

formed to the statute, the bond will be read as if it were con

ditioned as provided by law. If the remedial statute only goes
so far as to say that if a bond does not contain the statutory
conditions or is otherwise irregular, it shall not be void, the
bond will be enforced according to its terms. The obligation
of the surety will not be enlarged to cover omitted obligations
which may have been contemplated by the law requiring the
bond.45

The administration of impartial justice may demand that
a compensated surety company be held to full liability either
under its contract as executed or under contracts, which the
law in plain terms has told it must be executed if it accepts
a premium. It does not demand that contracts be rewritten

43 172 La. 182, 133 So. 438 (1931) ; cf. City of Philadelphia v. National
Surety Co., 345 Pa. 336, 173 Atl. 181 (1934).

44/_. at 188, 133 So. at 440.
45 Additional recent cases appearing to support the position taken

in the summary are Monte Rico Milling and Mining Co. v. U. S. Fidelity
and Guaranty Co., 35 N. M. 616, 5 P. (2d) 195 (1930) ; Southern Surety
Co. v. Kinney, 74 Ind. App. 205, 127 N. E. 575 (1920); cf. American
Bonding Co. v. Board of Improvement, 187 Ark. 300, 59 S. W. (2d) 605
(1933) ; Bates v. Crane Co.,�Tex. Civ. App.�, 55 S. W. (2d) 610 (1932) ;
County Court of Nicholas Co. v. Morrison, �W. Va.�, 174 S. E. 562
(1934).
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to levy large contributions upon distant corporations in order
to make good local delinquencies. Behind the corporate entity
of the surety company are its security holders, many of them
of modest wealth, widows, orphans, colleges, hospitals, and
other interests as deserving of sympathetic consideration as

the county or city whose treasurer has carelessly or dishonestly
handled the funds in its custody. If unexpected and unfair
exactions drive a surety company into insolvency its stock
holders suffer at least as acutely as the taxpayers in the distant
municipality whose public deposits have been lost in a closed
bank. Human happiness is best promoted when the courts
do the utmost to enable contracting parties to realize their
reasonable expectations. A different standard substitutes
injustice for justice and confuses all the orderly processes of
judicial administration. The surety may be asked to surrender
his old favored status in the courts. The loss of a special privi
lege, no longer warranted, should not make him henceforth an

outlaw.
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CONSTITUTIONALITY OF FEDERAL REGULATION OF

STOCK EXCHANGES

P. Tennent Norton, Jr.1

HpHE PURPOSE of this article is to present an analytical
study of the cases interpreting and construing the Federal

Constitution with the purpose of determining, insofar as pos
sible at this time, whether the Federal Government, under the
Constitution, as expounded, may undertake the regulation of
the stock exchanges. An analysis will be made of the cases bear

ing upon the specific provisions of the Federal Constitution
deemed pertinent. The final step will be to draw a conclusion,
based on the economic status and the medium of decided cases

as to the probable pronouncement by the Supreme Court of the
United States upon the existence of a valid jurisdictional basis for
the enactment of a federal statute contemplating such regulation.

I.

Policy of Supreme Court in Testing Validity of

Federal Statues

Before attempting to apply the Constitution, as interpreted,
to a particular federal statute, or part thereof, with the pur

pose of weighing its validity, or the validity of any part under
various sets of facts and circumstances, the policy of the Su

preme Court in this connection cannot be overlooked. The
Court's own words are helpful.

In the case of Burton v. United States,2 the Supreme Court,
speaking through Mr. Justice Peckham, said:

"It is not the habit of this Court to decide questions of a Con
stitutional nature unless absolutely necessary to a decision of the
case. ..." 3

Mr. Justice Sutherland, in the case of Adkins v. Children's

Hospital* in expounding the nature of the judicial process with

i A.B. University of Texas (1928), LL.B. George Washington Uni

versity (1934), J.D. Georgetown University (1935), attorney with the

Securities Exchange Commission, member of District of Columbia Bar.
2 196 U. S. 283 (1905).
3 Id. at 295.
4 261 U. S. 525 (1923).
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respect to testing the validity of Acts of Congress, spoke for
the Court:

"From the authority to ascertain and determine the law in a given
case, there necessarily results, in case of conflict, the duty to declare
and enforce the supreme law and reject that of an inferior act of legis
lation which, transcending the Constitution, is of no effect and binding
on no one. This is not the exercise of a substantive power to review
and nullify acts of Congress, for no such substantive power exists. It
is simply a necessary concomitant of the power to hear and dispose
of a case or controversy properly before the Court, to the determina
tion of which must be brought the test and measure of the law." 5

(Italics Author's.)

It will be noted that the Securities Exchange Act of 1934 6

contains a separability provision reading as follows:

"Sec. 33. If any provisions of this Act, or the application of such

provision to any person or circumstances, shall be held invalid, the
remainder of the Act and the application of such provision to the

persons or circumstances other than those as to which it is held invalid,
shall not be affected thereby."

In the light of what the Court has said as to its policy of ap
plying the Constitution directly to facts of each case brought
before it under color of a federal statute, it becomes apparent
that an individual treatment of each section or provision of the
present Act is beyond the scope of this article.
It has not been considered necessary to make an independent

examination of the cases bearing on valid delegation of legisla
tive power by the Congress to an administrative agency because
the Supreme Court itself has written an exhaustive treatment

directly on the point.7 The Court examined all pertinent cases
dealing with delegation of legislative power and in the course of
its opinion set forth the inescapable requirements for a valid

delegation of power by pointing out, in holding Section 9 (c) of

the National Industrial Recovery Act 8 invalid, the precise re

quirements which that purported delegation lacked.

5 Id. at 544.
6 48 Stat. 881, 15 U. S. C. A. � 78 (1934).
7 Panama Refining Co. et al. v. Ryan et al., Amazon Petroleum Corp

et al. v. Ryan et al, 293 U. S. 388 (1934).
8 48 Stat. 195 (1933), 15 U. S. C. A. � � 701-712 (1934).
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II.

Federal Taxing Power

The search in the Constitution for federal authority to regu

late stock exchanges is started by examination of the taxing pro

visions. Article I, Section 8 of the Constitution grants to Con

gress "The Power to Lay and Collect Taxes, Duties, Imposts and

Excises . . . but all duties, imposts and excises shall be uniform

throughout the United States." Article I, Section 8, Clause 4,
provides : "No capitation, or other direct tax shall be laid, un
less in proportion to the census or enumeration hereinbefore

directed to be taken." The Sixteenth Amendment provides that
"The Congress shall have the power to lay and collect taxes on

incomes from whatever source derived."
The Securities Exchange Act of 1934 contemplates no ex

ercise of the federal taxing power except the tax imposed in

Section 31 thereof. This is a tax of 1/500 of 1% of the gross
business of each of the several securities exchanges.

Without calling it a license tax, which would be distasteful
to the affected parties, the Act terms the tax a "registration fee

for the privilege of doing business." This is an excise tax on

the privilege of the several exchanges' doing business. The pro
vision may without difficulty be characterized a revenue measure

achieved through indirect taxation and, to put it boldly, it is a

tax to offset the government's anticipated additional expenses
to be incurred in administering the Act. The only difficulty en

countered with the provision is that it directs the "registration
fee" to be paid direct to the administrative agency. It would
seem that any tax would have to go into the United States Treas

ury through the regular channels and be duly appropriated by
the Congress in its judgment and at its pleasure to the adminis
trative agency in due course. The present federal regulatory
Act, therefore, presents no difficult constitutional tax problem.
Under the Constitution, as expounded, any exercise of the fed
eral taxing power which is clearly a revenue measure achieved

through indirect taxation is constitutional and presents no prob
lem worthy of extended analysis. The Court must be convinced
of two things: (1) that the tax is primarily a revenue measure;

and (2) that it is achieved through indirect taxation. When
these two essential requirements are satisfied, the constitution-
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ality of the exercise of the federal taxing power cannot be suc

cessfully questioned.9
There are reasons why no other taxing provisions appear

in the present federal Act contemplating stock exchange regula
tion. The use of the taxing power to affect the stock exchange
business was actually contemplated by Senate Committees inves
tigating stock exchange practices. It has often been proposed
for discussion, and has been actually incorporated into federal
bills. Certain cases bear out the fact that Congress might affect
the stock exchange business in some manner by use of its tax
ing power. The mere fact that an ulterior purpose exists would
seem not to invalidate the federal tax if it met the two essen

tial requirements set out above and if it were essentially a rev

enue measure.

The case of Veazie Bank v. Fenno 10 was an early one which
upheld a prohibitive tax upon notes issued by state banks with
the ulterior motive of driving such notes out of circulation. The
case of McCray v. United States 11 upheld the validity of a pro
hibitive tax on oleomargarine colored to look like butter, the ul
terior purpose being to drive it off the market. The case of
United States v. Doremus 12 represents the extreme case which
sustained the validity of a nominal license fee based on the tax

ing power for the privilege of handling narcotics.
But aside from these cases showing that the stock exchange

business might be indirectly affected by exercise of the taxing
power, there are two important cases which forbid the use of
the federal taxing power for the purpose of forcing compliance
with regulation, the alternative being the imposition of a tax.
These cases are Bailey v. Drexel Furniture Co.13 and Hill v.
Wallace.1* Each will be discussed later but the substance of
both is that Congress cannot effect a regulation of something
completely out of its sphere of jurisdiction by imposing a penalty
for non-compliance in the guise of a tax. The former held in
valid a tax on the proceeds of child labor while the latter held
invalid an attempt to regulate grain exchanges and transactions

9 See: Jaeger, W. H. E., "Constitutional Limitations on the Federal

Taxing Power" unpublished thesis, Georgetown University Law School

Library.
10 8 Wall. 533 (1869).
H195 U. S. 27 (1904).
12 249 U. S. 86 (1919).
13 259 U. S. 20 (1922).
"259 U. S. 44 (1922).
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in grain futures by the imposition of a prohibitive tax of twenty
cents per bushel on future contracts not conforming to the regu

lations provided for in the statute. It is inaccurate to say that

these cases limit the federal taxing power. They merely point
out that under the guise of the taxing power there is no power
to inflict penalties for non-compliance with regulations, thought
desirable by Congress as a police measure perhaps, but imposed
without the federal sphere on matters not in and of themselves
thought objectionable by the Court. These two cases are prob
ably directly responsible for Congress' omission of all "regula
tory tax" provisions from the present Securities Exchange Act.
In Bailey v. Drexel Furniture Company, the Court stated:

"Out of a proper respect for the Acts of a coordinate branch of
the Government, this Court has gone far to sustain taxing Acts as

such, even though there has been ground for suspecting, from the

weight of the tax it was intended to destroy its subject. But in the
Act (Child Labor Tax Act) the presumption of validity cannot pre
vail, because the proof of the contrary is found on the very face of
its provisions. Grant the validity of this law, and all that Congress
would need to do, hereafter, in seeking to take over to its control any
one of the great number of subjects of public interest, jurisdiction
of which the States have never parted with, and which are reserved
to them by the 10th Amendment, would be to enact a detailed measure

of complete regulations of the subject and enforce it by a so-called
tax upon departures from it. To give such magic to the word 'tax'
would be to break down all constitutional limitation of the powers
of Congress and completely wipe out the sovereignty of the States." 14 (a)

Another constitutional point to be considered here is whether
there is any constitutional power for the Congress to enact reg
ulatory measures "To Protect . . . the Federal Taxing Power"
as set forth in Section 2 of the Securities Exchange Act of 1934.
In the light of what has been said before, it is thought that there
is no federal power to regulate for such a purpose. The federal
taxing power within its constitutional sphere is supreme and if
it is felt that stock exchange transactions are abusive to the fed
eral financial health, the proper method seems to be the imposi
tion of an income tax, clearly valid under the Sixteenth Amend
ment, which would tax all capital gains resulting from the indi
vidual's activities on the stock exchange. Thus, the federal tax
ing power need not and cannot validly be "protected" indirectly.
When the two essential requirements set forth are met, the fed
eral taxing power is unlimited and may be exerted directly

14(a) 259 U. S. 20, 37 (1922).
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through revision of the Internal Revenue Laws, not through
the indirection of security exchange regulation.

III.

Federal Power to Borrow Money

The second constitutional provision with which we are con

cerned is Article 1, Section 8, Clause 2, providing that the Con
gress shall have power "To borrow money on the credit of the
United States." In this connection, Article 1, Section 8, Clause
18, must be jointly considered. Section 2 of the Securities Ex
change Act of 1934 states as a Congressional determination in
enacting the statute, among other things, "To Protect the Na
tional Credit." The regulation of transactions in securities on

stock exchanges must be made, the statute says in effect, to
achieve that end.

A close analysis will show that Clause 2, of Section 8, of Ar
ticle 1 is an express power aided by Clause 18. It is beyond
denial that Congress can borrow money on the national credit.
In order to be able to carry out this express power to borrow,
it would seem essential that there be a national credit upon which
to borrow. It is common knowledge that feverish speculation
and abuse of private credit through stock exchange transactions

seriously burdened and strained, and are continuing to burden
and strain, the national credit. If the national credit is or had
been destroyed, the Congress would have been utterly helpless
to carry out the express power contained in Clause 2 above. If
in the judgment of the Congress a regulation of the transactions
on stock exchanges would strengthen the national credit on

which Congress must borrow and thus stabilize the national

economy preventing future jeopardy of the national credit, then,
surely, were a second John Marshall sitting on the Supreme
Court, with the ability to imply powers from the venerable
document such as was manifest by that master of constitutional
exposition, the Court through him, might say: "It is futile for
the Congress to have the express power to borrow money and

yet be utterly helpless in preserving or maintaining that upon
which the borrowing must be done. Surely it must be implied
from the instrument that Congress has power to enact a stat
ute designed to curb the inherent jeopardy to the national credit
arising from abuses and manipulative practices on the stock ex

changes."
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The power implied to establish a national bank brought out

by Chief Justice Marshall in McCulloch v. Maryland 15 does not

seem any closer to the Constitution than the possible argument
set forth above. Since the "Protection of the National Credit"
has not heretofore been advanced as a constitutional ground for
federal regulation, the point is one of first instance and except for
the possible argument set forth and the analogy to be drawn from

the implied power to charter and organize national banks (im
plied under Clause 5 and others) , there is no law on which to base

a conclusion. It is possible only to make an enlightened prog

nostication in the matter. The prediction would be that, if the

Supreme Court had no other clause on which it could sustain

the statute, it would turn to this provision as a last resort be

fore pronouncing the absence of federal jurisdiction.

IV.

Federal Power Over National Banking and Federal
Reserve Systems

It will be shown later that "short sales" and "margin pur

chases" may be prohibited altogether by the Congress under the
federal power derived from the commerce clause as interpreted,
to remove the burden 16 from interstate commerce in securities,
yet there may be for consideration at this point a valid way to

diminish greatly these two types ofmanipulation gambling by ex
ercise of the federal power over the National Banks and the
Federal Reserve System and its members. The use of this
means of diminution cannot eradicate them entirely, however,
and for that reason would prove objectionable and ineffective
from a fundamental standpoint. An examination of the decided
cases must determine the validity of the alternative but indirect
means of regulating certain securities exchanges' and members'

practices and transactions.
The federal power to establish a national bank has never

been questioned since the decision of Chief Justice Marshall in
McCulloch v. Maryland. The power to create the National
Banking System and the Federal Reserve System as useful in
strumentalities to aid the government in the performance of
certain important governmental functions includes the power
to take such action as the Congress may validly deem necessary

15 4 Wheat. 316 (1819).
16 The artificial price.
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to preserve the existence and promote the efficiency of those

systems.17
The decision of the Supreme Court in McCulloch v. Maryland

is the legal foundation stone upon which the National Banking
System and Federal Reserve System and the Federal Farm
Loan System have been erected and their constitutionality sus

tained.
The case of Osborn v. United States Bank 18 involved sub

stantially the same question as the McCulloch case and in sub
stantially the same form. The Court re-examined the points and
restated and upheld the doctrines of the McCulloch case.

The case of First National Bank v. Union Trust Co.,19 up
held the constitutionality of Section 11 of the Federal Reserve
Act 20 which granted to National Banks the right to act, in cer

tain circumstances, as trustees, executors and administrators.
It was contended that, unlike the business of banking, there was

no natural connection or relationship between acting in this
capacity and carrying on the fiscal operations of the Federal
Government and that the legislation constituted a direct inva
sion of the sovereignty of the states. The Supreme Court of
the United States speaking through Chief Justice White held
that Congress had authorized national banks to act in these

capacities in order to remove from them the burden of being
unable to compete with state corporations which were author
ized to transact such business in connection with their banking
business, and proceeded to uphold the constitutionality of the
Federal Act.21 Said the Court:

"The State may not by legislation create a condition as to a par
ticular business which would bring about actual or potential competi
tion with the business of national banks, and at the same time deny
the power of Congress to meet such created condition by legislation
appropriate to avoid the injury which otherwise would be suffered

by the national agency." 22

In Westfall v. United States,23 the Supreme Court upheld the

17 Farmers & Mechanics Nat. Bk. v. Dearing, 91 U. S. 29 (1875) ; West-
fall v. United States, 274 U. S. 256 (1927).

18 9 Wheat. 738 (1824).
10 244 U. S. 416 (1917).
2<>38 Stat. 262 (1913), 12 U. S. C. A. � 248 (1926).
nSerable: Missouri v. Duncan, 265 U. S. 17 (1924).
22 First Nat'l. Bank v. Union Trust Co., 244 U. S. 416, 426 (1917).
23 274 U. S. 256 (1927).
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constitutionality of Section 9 of the Federal Reserve Act.24 In

that case the defendant, who was not an official of a member
bank of the Federal Reserve System, was indicted for aiding
and procuring a branch manager of a state bank which was a

member of the Federal Reserve System to misapply the funds

of that bank in violation of Section 9 of the Federal Act.
The constitutionality of that section was attacked on the

ground that Congress had no power to punish offenses against
the property rights of state banks and that the Statute was so

broad that it covered such offenses when they would not result
in any loss to a Federal Reserve Bank. The Supreme Court held
the statute constitutional on the basis of the existence of federal

power to remove burdens from the Federal Banking System and
cited the doctrine of "removal of burdens" brought out in
United States v. Ferger 25 to be discussed hereinafter.

In view of the doctrines of these cases, there can be no rea

sonable doubt as to the validity of Congressional power to regu
late the National Banks and the Federal Reserve System and
its members. Congress may therefore regulate the financial
activity and transactions on securities exchanges insofar as it
has control over the institutions enumerated. Beyond this, how
ever, there is no valid basis for federal encroachment outside
its own sphere upon the sphere of the states. Not being able
to control lending activities of private persons, non-member
banks, nor private corporations, except through the indirection
of refusal to discount or rediscount their commercial paper,
valid federal regulation of stock exchange transactions from this
angle can be only partially effective and somewhat remote. The
point that the problems aimed at could validly be attacked di
rectly makes the insincerity and "policy" of indirect attack,
even though valid, the more apparent.

V.

Federal Postal Powers

The incidental power of Congress supplies the "federal police
power" necessary to carry into effect the federal power held
to have been derived from the post office clause.26 These have
been invoked successfully to sustain the validity of federal acts

24 38 Stat. 259 (1913), 12 U. S. C. A. � 321 (1926).
25 250 U. S. 199 (1919).
26 U. S. Const., Art. 1, � 8, CI. 7.
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prohibiting the mailing of letters or circulars containing lot

teries.27 It is not thought necessary that Congress should be

able to deal with crime and immorality within the states in

order to sustain its power to forbid the use of the mails in aid

of the perpetration of crime or immorality.28 The right of the
Postmaster to exclude from the mails or refuse to deliver ma

terial sent through the mail under the Mail Fraud Acts 29 de

pends on the ability of the Postmaster General to make out a

case of actual fraud or prove an attempt to defraud, the validity
of the power to exclude matter actually fraudulent from use

of mail service being a valid exercise of the "federal police
power" derived from the post office clause.30 Where the mails
have been used in furtherance of a scheme proved fraudulent, the
Congress, through the Postmaster General as its agent, may

validly prohibit the receipt of mail by anyone connected with
such fraudulent scheme. In Public Clearing House v. Coyne,31
the Court said :

"The power to refuse the facilities of the department to the trans

mission of such (objectionable) letter attends it at every step from

its first deposit in the mail to its final delivery to the addressee, and
as the character of the letter cannot be ascertained until it arrives

at the office of delivery the Government may then act and refuse to

consummate the transaction." 32

Section 215 of the United States Criminal Code which pro
hibits the placing of letters in the mail for the purpose of ex

ecuting a scheme to defraud, is within the power of Congress
even when applied to an incident of a fraudulent scheme that
itself is outside the federal jurisdiction. This was the Court's

holding in the case of Baalders v. United States.33 The Court.
speaking through Mr Justice Holmes, said:

27 Ex parte Jackson, 96 U. S. 732 (1877).
28 In re Rapier, 143 U. S. 133 (1892).
29 17 Stat. 322, 323 (1872), as amended by 26 Stat. 466 (1890) and

28 Stat. 964 (1895), 39 U. S. C. A. � � 259, 732 (1926).
30 American School of Magnetic Healing v. McAnnulty, 187 U. S. 94

(1902).
31 194 U. S. 497 (1904).
32 Id. at 511.
33 240 U. S. 391 (1916).
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"(Congress) may forbid any such acts done in furtherance of a

scheme that it regards as contrary to public policy, whether it can

forbid the scheme or not." 34 (Italics Author's.)

Aside from this and before this decision Congress had val

idly effected what amounted to a "regulation" (although it was
achieved indirectly and its sanction was an economic rather than

a legal one) when it conditioned the granting of a lower (second-
class) postal rate on newspapers moving through the mails

upon the insertion therein by the publisher of a statement of

ownership and a designation of paid material as "advertise

ment." There is no valid basis of federal power in Congress to

regulate the publishing business as such and had it attempted
to force the regulation directly as an exertion of federal power

by charging newspapers without the required statement of own

ership more than the first class mail rate, or had attempted to

exclude otherwise harmless newspapers from the mails unless

they complied, it is safe to assert the result might have been

otherwise. This is thought to be the inescapable significance
of the Court's holding in the case of Lewis Publishing Company
v. Morgan.35

The basis of federal power to exclude from the mail or deny
the service of the mails is seen from the cases examined, to be
confined to cases of actual fraud or proof of actual attempts or

schemes to defraud or otherwise within the scope of the "federal

police power" derived from the post office clause. In the ab
sence of facts or subject matter giving a basis for the exercise
of the "federal police power" derived from the post office clause
the federal power to regulate the mail is limited by the Fourth
and Fifth Amendments. In forbidding use of the mails in con

nection with stock exchange regulation, then, the federal power
is limited to prohibition of the use of the mails in furtherance
of those transactions validly declared affected with a public in
terest which are deemed manipulative or schemes to defraud
and are expressly so designated and validly forbidden by the

Congress in the Act itself. The power over the mails may be

validly invoked in aid of the enforcement of valid regulations
founded on other constitutional jurisdictional bases.

34 Id. at 393.
35 229 U. S. 288 (1913).
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VI.

Federal Commerce Power

(A) Securities as Subjects of Commerce.

The so-called "Commerce Clause" providing that Congress
shall have the power "To regulate Commerce with foreign na

tions and among the several States," 36 has been expanded by in
terpretation and practical application to deal with public ques

tions, such as lotteries and other forms of gambling, certain
labor questions, certain phases of liquor traffic, certain problems
of monopoly, and certain problems involving public health and

public morals. While at first blush there seems no end to its

elasticity and adaptability, there are certain well-defined limita
tions laid down in decided cases construing the clause and it
is from these decisions defining the limitations of its scope that
the ultimate conclusion must be drawn. Certain provisions of
the Act can be sustained, if at all, under this clause, as ex

pounded.
It is essential that before proceeding further the exact

nature of securities be understood, if possible, and an inquiry
made as to whether securities are qualified as legal subjects
of interstate commerce.

Securities have a dual legal and economic nature. This

two-fold identity must be constantly borne in mind. Apart
from the financial structure of the corporation of which the
securities are the evidence of a chose in action representing a

certain pro rata right in this financial structure of the corpor

ation, they are the financial instruments of the corporation,
whereby it is enabled to perform an integral part in the pres
ent day capitalistic organization of society. The financial in
struments are also the securities. They are more than the

structural instruments of the corporation, they have become
the chief medium for the investment of savings by a large pro

portion of society, investment directly through the purchase of

corporation securities and indirectly through bank deposits and

life insurance policies.37 The latter is one of two legal aspects.
A detailed understanding of corporate securities has there-

36 U. S. Const., Art. 1, � 8, CI. 3.
37 See: Dewing, A. S., "A Study of Corporate Securities" (1934).
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fore a two-fold importance, from the point of view of the cor

poration and from the point of view of the investing and securi

ties trading public. These securities or financial instruments
are issued by corporations in response to a particular need of

their own, or perhaps there is somewhat of a market demand
for them by the investing and securities trading public. The

former, except in periods of speculative mania, is the more im

portant, and the "particular need" referred to is need or greed
for money. The usual thing is for securities to be issued by
a corporation and sold to the public. The theory of the Securi
ties Act of 1933, as amended,38 is that "when a corporation
seeks funds from the public it becomes in every sense a public
corporation, and its affairs cease to be the private perquisite
of its bankers and managers; its bankers and managers them
selves become public functionaries."

"Many practices safely pursued in private (presumably be
tween business men) lose their justification in public.

"The Securities Act aims primarily at future offerings sold

through the mails or through channels of interstate or foreign
commerce. It does not affect the ordinary redistribution of
securities unless such redistribution is, in effect, a new offering
in view of the relations between the issuer and those immedi

ately making the offering."
Without disagreeing in any way with the desirability, as

pointed out above, of the Securities Act of 1933, as amended,
the reader cannot fail to note that the discussion of this Act
has consistently omitted any reference to the constitutional
grounds upon which it is based�or what constitutional pro
visions will, if at all, sustain its enactment. All references to
it have been to draw an analogy between the American "Secu
rities Act of 1933" and the history of the British "Companies
Act of 1929" and in other places a parallel is drawn between
the American "Securities Act of 1933" and the so-called "Mar
tin Act" 39 of New York State. Neither of these is in point
when a consideration of federal constitutional authority for
the federal statute is under scrutiny. It is out and out a police
statute and if it is to be sustained under the Federal Constitu
tion at all, it must be brought under the "Commerce
Clause" or the "Post Office Clause," or both. The Mail

33 48 Stat. 74 (1933), as amended by 48 Stat. 905, 15 U. S. C. A. � 77
(1934) .

39 N. Y. Gen. Bus. Law, art. 23A, � 352, et seq.
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Fraud Act 40 whose validity has never been successfully
denied, covers the situations outlined in the Act wherein
use of the mails is forbidden. From this standpoint,
anything amounting to a fraud at common law or, more accur

ately, an attempt to defraud, can be excluded from the mails.
The Securities Act attempts to make a fraud, per se, all use of
the mails by corporations in connection with sale and delivery
of their issued securities unless certain statutory requirements
are met. These statutory requirements constitute an attempt
to draw certain standards, the failure to meet them subjecting
an issuer to criminal prosecution. It follows that if these stat

utory standards are not met, a prima facie attempt to defraud
the investigating public by the corporation has been made if it
uses the mails in furtherance of its effort to distribute its secu

rities. The power of Congress to regulate the use of mails is
limited by the Fourth and Fifth Amendments. The Congress
ional power is thus not absolute. It could not arbitrarily ex

clude from the mails anything its capricious fancy might seize
upon. A prohibition against use of the mails must have some

reasonable basis if it is validly to overcome the Fourth and
Fifth Amendments. While standards must be met if the use

of the mails is not to be deemed prima facie fraudulent, yet
prosecution for use of the mails to defraud cannot be validly
sustained unless the use actually was a fraud. Although
greatest weight is given the factual determination of the postal
authorities, whether the alleged fraudulent use of the mails

actually was a fraud would be in the final analysis, for the Su

preme Court of the United States to decide on the facts of each

alleged fraudulent use. The provisions of the Securities Act
to which attention is now given are, first, the prohibitions re

lating to a corporation's "use of any means or instruments of

transportation or communication in interstate commerce directly
or indirectly" in the sale of its securities if its efforts to sell
them are fraudulent. In this situation, too, the burden would be
that of showing in each separate instance all the facts necessary
to constitute an actual fraud. The Congress has been held able
to enact police statutes under the (interstate) commerce clause
to prevent actual fraud. The Fourth and Fifth Amendments
would stand in the way of any arbitrary prohibition by Con

gress of use of the means and instruments of interstate com-

40 Supra note 29.
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merce. Thus it is seen that the Securities Act cannot prevent
a corporation from using the means and instrumentalities of

interstate commerce and communication to sell its securities
unless the sale is actually fraudulent or an attempt to defraud.
Failure to register the securities as provided in the Statute

merely constitutes prima facie evidence of fraud.
The provision of the Securities Act of 1933 which is of prime

importance for the purpose of this article is Section 5 (2) 41

which brings up the important question: "Are securities sub

jects of interstate commerce?"
It is then necessary to examine those decided cases which

would tend to show whether securities are capable of being con

sidered subjects of interstate commerce. At this point inquiry
must be confined to that question alone. The question of what
constitutes interstate commerce will be examined in connection
with the Securities Act of 1934 subsequently.

The first major case bearing upon the present inquiry is the

Lottery case.*2 At issue therein was the validity of the
Act of Congress of March 2, 1895, c. 191, entitled "An Act
for the Suppression of Lottery Traffic Through National
and Interstate Commerce and the Postal Service Subject
to the Jurisdiction and Laws of the United States." 43 In

upholding the validity of that Act the Court held that lottery
tickets are subjects of traffic among those who choose to buy
and sell them and that their carriage by independent carriers
from one state to another is therefore interstate commerce

which Congress may prohibit under its power to regulate com

merce among the several states, and that such legislation ac

tually prohibiting the carriage of such tickets is not in conflict
with the Fifth and Tenth Amendments or any limitation or re

striction imposed upon the exercise of the powers granted to

Congress.
The majority holding in the Lottery case was made in the

face of numerous holdings, with reference to matters perhaps
analogous in a sense to securities, to the effect that such mat
ters are not subjects of interstate commerce. By "matters"
is meant insurance policies, negotiable instruments (bills of
exchange, promissory notes, trade acceptances, negotiable cer

tificates of deposit) and the like. These holdings were relied

"48 Stat. 77 (1933), 48 Stat. 906, 15 U. S. C. A. � 77e (1934).
42 Champion v. Ames, 188 U. S. 321 (1903).
43 28 Stat. 963 (1895), 18 U. S. C. A. � 336 (1926).
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upon by the four learned Justices who dissented in the Lottery
case. The significance of the Lottery case is thus not fully
apparent unless the cases relied upon by the dissenting Jus
tices, and other similar cases, are examined.

First there is a long series of decisions beginning with Paul
v. Virginia 44 and ending with New York Life Insurance Co. v.
Deer Lodge County*5 which have consistently held that the issu

ing of a policy of insurance is not a transaction of commerce
and that the policies (contracts of insurance) are not articles
or subjects of commerce. The postulate is, therefore, that there
can be no interstate commerce in the issuance of policies of
insurance nor can there be any interstate commerce in the inter
state movement of the policies. Each of this series of decisions
had been handed down before the decision in the Lottery case

with the sole exception of the Deer Lodge case. The signifi
cance of the latter case will be later treated. All prior cases

treated in the dissent in the Lottery case will now be examined.
Paul v. Virginia 46 was a ruling as to a contract of fire

insurance. In Hooper v. California*7 the ruling was applied
to a contract of marine insurance, and it was extended to in
clude a contract of mutual life insurance in New York Life In
surance Co. v. Cravens.48

The dissenting Justices in the Lottery case thus drew their

analogy of lottery tickets to insurance contracts, but the Court
held otherwise, namely, that lottery tickets were subjects of
interstate commerce. The Court however, assented that nego
tiable instruments were purely personal contracts, each instru
ment itself having no value extrinsic of the parties whose names

were signed thereto, and were, therefore, not subjects of com
merce. But the Court insisted that lottery tickets had a cer

tain potential intrinsic value irrespective of the names of the

parties signed thereto and hence were not purely personal con
tracts.

The holding of the Court in the Lottery case is very narrow

indeed, but the distinction that it draws between lottery tickets
on the one hand and insurance policies and negotiable instru
ments on the other is a fundamental one and one highly signi-

44 8 Wall. 168 (1868).
46 231 U. S. 495 (1913).
�8 Wall. 168 (1868).
47 155 U. S. 648 (1895).
48 178 U. S. 389 (1900).
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ficant when the attempt is made to decide in which class secu

rities fall.
It is fundamental that the power of the Federal Govern

ment to regulate interstate commerce is plenary and complete
even including interstate navigation as well as foreign com

merce and trade. The celebrated opinion of Chief Justice Mar
shall in the classic case on the commerce clause, Gibbons v.

Ogden,^ has been settled law for 111 years. In the course of
his opinion holding that New York State might not grant an-
exclusive steamboat franchise to Robert Fulton on the navigable
Hudson River since to do so would be to allow a state to regu
late interstate commerce and navigation, the learned Chief Jus
tice said: "What is the power of Congress (under the Com
merce Clause) ?" And answering that, said it is the power to
regulate, the power to prescribe the rule by which commerce

shall be governed; that it is vested in Congress, is complete in
itself, and may be exercised to its utmost extent, for it has no

limitations beyond those found in the Constitution.
Even Chief Justice Marshall did "lip-service" to the limita

tions of the first Ten Amendments. The Court in the Lottery
case, however, held that the Federal Lottery Act of March 2,
1895 did not violate the Tenth Amendment because it did not

prevent the states from indulging in lotteries; that the states
could deal with them as each pleased ; but, that the Federal Act
merely prohibited the movement of a lottery ticket across a

state line or the movement of a foreign lottery ticket into the
United States. The Court further hurdled the Fifth Amend
ment by saying, in effect, that the "pollution" of the public
morals and the "pollution" of the currents of commerce with
lottery tickets was a matter of such national public interest that
the Federal Government, in aid of the police powers of
the several states, could enforce a police prohibition as a regu
lation of interstate commerce under the commerce clause, im
mune to the limitations of the Fifth and Tenth Amendments.

Since the Court based this holding on the authority of In Re
Rahrer50 which sustained the validity of the Wilson Act,51 by
quoting with approval the doctrine of the Rahrer case, the doc
trine of that case and its background must be examined. At
page 562 of the opinion in the Rahrer case the Court, in an-

4� 9 Wheat. 1 (1824).
50 140 U. S. 545 (1891).
si 26 Stat. 313 (1890), 27 U. S. C. A. � 121 (1934).
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swering the question whether Congress could divest subjects
of commerce (liquor in unbroken packages) of their interstate
nature thus giving full force and effect to state laws prohibit
ing their presence within the states, used the following words :

"The framers of the Constitution never intended that the legisla
tive power of the nation should find itself incapable of disposing of a

subject matter specifically committed to its charge." (Italics Author's.)

The Pure Food and Drugs Act of 1906 52 under which adul
terated articles of food, the subjects of interstate commerce,

may be confiscated by a proceeding in rem in the federal courts
after they have reached their destination and there remain
in the hands of the consignee in the original unbroken pack
ages, was held valid in Hipolite Egg Co. v. United States.53

In the same manner, a federal statute prohibiting the trans

portation of a stolen automobile across a state line was upheld
in Brooks v. United States.5*

In the same manner, the White Slave Act, of June 25,
1910,53 known as the Mann Act, forbidding the transportation
of women across a state line for immoral purposes was sus

tained in Hoke v. United States 56 and Caminetti v. United
States.57

It becomes apparent then, that only such subjects of com
merce as are, in and of themselves, injurious to the general
public interest to such an extent will sustain the federal pro
hibitory statute enacted under the commerce clause in the face
of the Fifth Amendment.

Following the decision in the Lottery case the Supreme
Court, in International Text Book Co. v. Pigg,58 held that cor

respondence courses sold commercially were subjects of inter
state commerce and buying and selling such courses was inter
state commerce, where the school selling and pupil buying were

located in different states. In so holding, the Court, speaking
through Mr. Justice Harlan, declared:

5234 Stat. 768 (1906), 21 U. S. C. A. � 1 (1926).
63 220 U. S. 45 (1911).
5*267 U. S. 308 (1913).
55 36 Stat. 825 (1910), 18 U. S. C. A. � 397 (1926).
5�227 U. S. 308 (1913).
67 242 U. S. 311 (1917).
68 217 U. S. 91 (1910).



38 GEORGETOWN LAW JOURNAL [Vol. 24

"All interstate commerce is not sale of goods. Importation into

one State from another is the indispensable element, the test, of inter

state commerce; and every negotiation, contract, trade and dealing
between citizens of different States, which contemplates and causes

such importation whether it be goods, persons or information is a

transaction of interstate commerce." 69

This statement sheds important light on what the Supreme
Court may consider subjects of interstate commerce and what

it considers interstate commerce.

In 1913, an attempt of great significance was made to in

duce the Supreme Court to overturn its former holding that
insurance policies were not subjects of interstate commerce, in
view of the vast significance of insurance attaching to interstate
commerce and the fact that insurance contracts were closely
interwoven into our commercial life through extension of the
use of credit. The Court, in New York Life Ins. Co v. Deer

Lodge County,60 extended its former rulings that insurance
contracts were not subjects of commerce to include life insur
ance policies.

The question of whether securities are subjects of commerce
is not yet answered. It must be remembered that securities
have a distinctly dual legal nature. On the one hand, they may
be conceived of as being quasi-negotiable instruments or as a

bundle of contracts analogous to insurance policies so as to fall
within the holdings of the insurance and negotiable instruments
cases as not being subjects of commerce, but on the other hand,
they have another capacity, that of being traded commercially
as capital assets, just as any other commodity, for the purpose
of making gain or profit from the rise or fall in their price.
They have potential value extrinsic of the parties whose names

are signed thereto; each share is identical with every other
share of the same corporate issue; they are bought and sold,
and are transported from state to state by independent carriers
and exchanged for profit openly and notoriously. In this ca

pacity they directly fulfill all the tests for subjects of commerce
laid down in the Lottery case and in many aspects are directly
akin to lottery tickets, although lottery tickets have long been
regarded as a species of pure gambling and inherently evil as

was liquor (for a considerable period) ; while securities, when,
in and of themselves, all that they purport to be, have been

e9 id. at 107.
60 231 U. S. 495 (1913).
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regarded as purely legitimate and wholesome with no moral
taint attaching in the absence of fraud.

Further cases must be examined to indicate the trend. In
Alabama & Neio Orleans Transportation Co. v. Doyle,61 the
court said: "We cannot doubt that stocks and bonds are now

the subject of interstate commerce." 62

In 1917 the Supreme Court spoke in three cases dealing with
securities as subjects of commerce.63 In each of these cases the
Court assumed that securities were subjects of commerce and
that the commercial transportation of securities between the
states was interstate commerce. The cases involved state
"Blue Sky" laws to which a considerable odor of fraud in the
securities field and consequent necessary exercise of state police
power immediately attaches. Aware of this, the Supreme Court
was of opinion that Congressional inaction on the subject of
regulation of securities left the state free to impose such bur
dens on interstate commerce as may result from a state statute

("Blue Sky Law") forbidding sale of corporate stock within
the state without a license.

The outstanding case in which a state "Blue Sky" law was

upheld as a valid exercise of the state's police power in the ab
sence of exertion of superior control over interstate commerce

in securities by Congress acting under the commerce clause,
was Hall v. Geiger-Jones Co.6* That case involved an Ohio
statute requiring dealers in securities to obtain a license before
selling them within the state. It must be remembered from
the Lottery case that the Court admitted that a state had a

right to conduct a lottery strictly within its own borders under
the Tenth Amendment. Likewise the state has the right to
regulate the sale of its domestic securities within its own bor
ders. Consequently the Court, realizing this, disregarded the
contention that requiring interstate securities dealers to secure

a license, imposing conditions upon which that license would
be granted even though the dealers commercially imported secu

rities into the state for re-sale therein, constituted an invasion
of the federal field of regulation.

� 210 Fed. 173 (E. D. Mich. 1914) .

62 Id. at 182.
63 Hall v. Geiger-Jones Co., 242 U. S. 539 (1917) ; Merrick v. Halsey

& Co., 242 U. S. 568 (1917) ; Caldwell v. Sioux Falls Stockyards Co., 242
U. S. 568 (1917).

64 242 U. S. 539 (1917).
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The Court distinguished insurance contracts, held not subjects
of commerce in the Deer Lodge case, from lottery tickets, held

subjects of commerce in the Lottery case, by saying the Lottery
case was "concerned with transactions which involved the

transportation of property and were not mere personal con

tracts." That the Court drew the analogy that securities, too,
were property, not mere personal contracts, by assuming thern
to be subjects of interstate commerce, becomes strikingly appar
ent from the consideration of the opinion in Hall v. Geiger-
Jones Co.

By the holding in that case the Supreme Court left the field

open for subsequent federal regulation of interstate traffic in

securities, preserving, by its decision, the right of the states
to exert their necessary police powers interim.

Strengthening the analogy between securities and lottery
tickets as property as contra-distinguished from mere personal
contracts, the Supreme Court, in Brexoster v. Walsh,65 held that
securities were capital assets and that appreciation in value,
when realized by sale, though not in the course of any business,
is income, within the meaning of the Sixteenth Amendment
and therefore subject to federal income tax. The assertion that
securities have the capacity of being legally conceived as

capital assets just as any other commodity is not without foun
dation in law under all pertinent provisions of the Constitution,
as expounded by the highest Court in the land.

Thus it can safely be concluded that securities are subjects
of commerce. That the commercial interstate traffic in secu

rities is interstate commerce subject to direct and plenary
federal regulation under the commerce clause limited only
by the Fifth and Tenth Amendments. The Securities Act of

1933, as amended, carefully avoids transgression on the Tenth
Amendment by specifically refraining from any and all inter
ference with the internal securities problems and/or the "Blue
Sky" laws of any state. It does, however, in Section 5 (2),
attempt to exert the drastic power of prohibition against move
ment across state lines of securities, not in and of themselves
fraudulent, but which fail to comply with certain requirements
set down in the statute and certain regulations promulgated
and administered by the Commission. Securities cannot be
classed malum in se with such ease as the purely gambling

85 255 U. S. 536 (1921).
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device of lottery tickets. Lottery tickets were deemed so inim-

ical to the general public interest, in and of themselves, that
Congress could prohibit absolutely their movement across state
lines immune to the limitations of the Fifth Amendment. Not
so with securities, however, securities not being malum in se,

nor proper subjects of the police power in the absence of fraud.
The Federal Congress is also limited by the Fifth Amendment
from depriving a citizen of his liberty of purchasing, selling,
and transporting securities from state to state. The only valid

requirement the Federal Government can make is that the secu

rity be all that it purports to be. If it is not fraudulent per se

there is no federal power to prohibit its movement in interstate
commerce. The statute and regulations merely set up standards
by which fraud can be measured. A breach or neglect of either
is prima facie evidence of fraud. But in the final analysis, fraud
is a question of law for the Court. The judgment of the Court
must be made on the facts of each case. If the Court holds
there is no inherent fraud in the security, the Congress cannot

by statute validly prevent its interstate movement. Therefore,
in the absence of fraud, the provisions of Section 5 may, under
the Constitution, as interpreted, be ignored. The enormous ex

pense of testing each separate set of facts in the Supreme Court,
however, will tend to persuade the majority of affected parties
to go along with the administrative agency as far as possible
without raising the constitutional question in any given case.

(B) Regulation of Securities Exchanges Under
the Commerce Clause.

The Securities Act of 1933, as amended, is a "National Blue

Sky Law" (except that no inference may be drawn as to a secu

rity's fundamental worth from its federal registration) and

contemplates the regulation of the issuance and first-sale to the

public of securities of individual corporations�not because the
securities are those of corporations engaged in interstate com

merce (railroads and other interstate commerce carriers speci
fically covered by federal statute), but through indirection, by
prohibiting interstate transportation of such securities unless
certain regulations and standards are met.

The Securities Exchange Act is bottomed upon an entirely
different theory. It contemplates the regulation of stock ex

changes, as such, through regulation of stock exchange transac
tions and the economic practice of trading in securities thereon.
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The majority, and we should be able to say all, of the securities
dealt in on stock exchanges have already been issued, floated and

through direct sale by the issuing corporation or its selling
agents been placed in the hands of the original corporate in

vestor. The economic practice of these investors in dealing in

these securities as capital assets by commercially trading them
from hand to hand or through the facilities of a stock exchange,
now gives primary concern. This trading between holders of

securities, which are subjects of commerce, and the subsequent
interstate transportation of the securities which such trading
contemplates, constitute the "interstate commerce" which
transactions on stock exchanges are said to burden�or upon
which they are said to be capable of becoming a burden, whether
that burden be one of artificial stimulation or artificial depres
sion of their price. This proposition is what the present Secu
rities Exchange Act says by inference, although an examina
tion of the hearings will show that such a concept was not di
rectly advanced by any of the proponents of the bills contem

plating federal regulation, as originally introduced.06 The then
Federal Trade Commissioner, James M. Landis, one of the lead
ing proponents of the measure, while consistently advocating
that federal stock exchange regulation was constitutional, never
theless based his conclusion upon the theory that the business
of stock exchanges constituted an important part in the flow
and current of interstate commerce; that the stock exchanges
were but a "throat" or "channel" through which interstate com

merce in securities flowed; that therefore the exchanges became
a part and portion of such interstate commerce and could be
regulated directly.

While the title of the Act states, "To Provide for Regulation
of Securities Exchanges," as had been advocated by Mr. Landis,
the vital section provides, "Transactions in Securities as com

monly conducted on Stock Exchanges and over-the-counter mar
kets are affected with a national public interest which makes
it necessary to provide for regulation ... in order to protect
interstate commerce" (without specifying what interstate com

merce�presumably any and all). The pattern followed, mira-
bile dictu, is substantially that of Section 3 of the Grain Futures
Act.67

Section 2 (1) (d) of the Securities Exchange Act of 1934

66 See: H. R. 7852, and H. R. 8720, 73d Cong., 2d Sess.
6T42 Stat. 998 (1922), 7 U. S. C. A. � � 1-17 (1926).
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contains the statement that "Such Transactions (on Stock Ex

changes) directly affect and influence the volume of interstate

commerce;" (again omitting what "interstate commerce" it
is, the volume of which is thus affected) .

Section 2 (4) states that "National emergencies, . . . which
burden interstate commerce . . ., are precipitated, intensified,
and prolonged by manipulation and excessive (sic!) speculation
(through transactions) on such exchanges and markets."
It is believed that if the validity of the Act can be sustained

under the commerce clause at all, the validity must be based
upon the Congressional determination to bring the regulation
under the commerce clause as expressed and made evident in
the provisions quoted directly above, on the theory that stock
exchanges and transactions thereon are interstate commerce

so as to make them susceptible to federal regulation under the
commerce clause, but for the purpose of removing a burden or

the possibility thereof from interstate commerce in securities.
The question of whether or not transactions on exchanges

are affected with a national public interest is a question of econ
omic fact and generally accepted business practice which must
be established by evidence and the conclusions of fact by the
Congress based on testimony and evidence before it are en

titled to great weight, but are not conclusive upon the Court.
The recent decision of the Supreme Court in the Gold Clause
cases,68 decided on February 18, 1935, bears out this conclusion.

The question then remains, "Is there a constitutional foun
dation in the commerce clause for the Congress to enact the
statute even though the Court may agree with all the economic
facts found by the Congress and the need for federal regulation
of stock exchange transactions in the public interest?" In other

words, "Has the Federal Government a police power to declare

anything to be affected with the public interest so as to make
it a public utility unless such police power is bottomed upon
the constitutional sanctions of the commerce clause or the post
office clause?" The decided cases show that the conclusion that
it cannot is inescapable.

The commerce power embraces all instruments by which
interstate commerce is carried on, and all the immediate ve

hicles and agents for all purposes, as well as the subject of com

es Norman v. Baltimore & Ohio R. R. Co., 294 U. S. 240 (1935) ; Nortz
v. United States, 294 U. S. 317 (1935) ; Perry v. United States, 294 U. S.
330 (1935).
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merce transported interstate and the negotiations necessarily-
contemplating the interstate and foreign transportation of such

subjects of commerce. The powers of the Congress are not

confined to instrumentalities and developments, and what is

an article of commerce is to be validly determined by the Con

gress and/or the Supreme Court based upon the uses and prac

tices of the commercial world.
In an early case, Pensacola Telegraph Co. v. Western

Union 09 the Supreme Court held the interstate business of tel

egraphy to be interstate commerce although unknown when the

Constitution was adopted; that a message transported inter

state for money was a subject of interstate commerce.

In Hammer v. Dagenhart,70 the "Child Labor case," the Su

preme Court, in effect, said to the Congress: "You have no

constitutional power under the guise of the commerce clause

to regulate hours, wages or labor conditions in the production
of subjects of commerce strictly within the state merely be

cause the articles so produced, which in and of themselves are

unobjectionable, and not tainted with moral turpitude, are to

be transported across state lines."
This case immediately followed Wilson v. New,71 which

sustained the Congressional power to maintain an eight-hour
standard for work and wages of railroad employees engaged
in the movement of trains under the Adamson Act,72 which was

sustained under the commerce clause.

No one has thought that the Dagenhart case overruled Wil
son v. Neiv. There seems to be a difference in the extent of
federal power over interstate common carriers which have been

expressly subjected to statutory regulation (railroads), even

though they are state corporations, and over concerns within
a state merely producing goods to be moved across state lines.
It would probably follow that even though there is federal power
under the Interstate Commerce Act as amended,73 to regulate the
securities of all common carriers covered by that Act, there is
no power to regulate the issuance of securities by a corporation
merely because the corporation does an interstate business. The

69 96 U. S. 1 (1877).
70 247 U. S. 251 (1918).
"243 U. S. 332 (1917).
"39 Stat. 721 (1916), 45 U. S. C. A. � � 65, 66 (1926).
73 41 Stat. 474-499 (1920), 49 U. S. C. A. � � 1-6, 10-18, 19a-20a, 25-27

(1926).
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state may regulate the issuance of these securities and the Fed
eral Government may prohibit their movement in interstate
commerce only if the government can establish that they are

fraudulent per se, as shown in the previous discussion of the
Securities Act of 1933.

So far, the issuance of securities of interstate common car

riers falling within the Interstate Commerce Act has been reg
ulated by the Federal Government under the commerce clause.
No attempt has heretofore been made to regulate transactions

(trading) in those securities. The regulation contemplated in
the Securities Exchange Act of 1934 is regulation of that type
of trading and transactions in those securities on stock ex

changes which will artificially stimulate or depress their price
which, as a direct consequence, will burden their free, normal
and unimpaired commercial interstate movement. In other

words, it contemplates regulation of transactions affecting
interstate movement of those securities and is a regulation in
addition to and not in conflict with the issuance of securities
of common carriers under the Interstate Commerce Act, as

amended, that issuance having already been subjected to fed
eral regulation under the latter Act.

The Anti-Trust Laws 74 have been upheld repeatedly under
the commerce clause, to such an extent that the Court has said
that there is a valid federal power to reach and prohibit any
purchase of stock in a competing business. This was the hold

ing of the Supreme Court in the celebrated case of Northern
Securities Company v. United States.15 Likewise, federal power
under the commerce clause was upheld in Loewe v. Lawlor,76
to reach the publication of an "unfair list" because of the po
tential burden on free and unobstructed competition in inter
state commerce. In like manner, the Court upheld federal

power under the commerce clause to reach the charging of dis

criminatory prices as a burden upon fair, free and unobstructed
competition in the interstate commerce in the case of Van Camp
& Sons v. American Can Co.77

It is common knowledge that a large proportion of trans
actions executed on the larger exchanges contemplate physical
delivery of the securities across state lines. The significance of

74 26 Stat. 209 (1890), 15 U. S. C. A. � � 1-7, 15 (1926).
75 193 U. S. 197 (1904).
76 208 U. S. 274 (1908).
77 278 U. S. 235 (1929).
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the case of Dahnke-Walker Milling Co. v. Bondurant,� must be

examined in this connection. Therein the facts disclosed that

a company organized in Tennessee and carrying on business

there, bought wheat in Kentucky for shipment to the company's
mill in Tennessee. The state court held that the transaction was

merely a purchase of wheat in Kentucky and made the Tennessee

company amenable to the regulatory corporation statutes of the

state. The Supreme Court of the United States reversed the

state decision and held that the buying no less than the sell

ing of grain under such circumstances was a part of interstate
commerce, committed to national control by the Federal Con
stitution. Said the Court, speaking through Mr Justice Van
Devanter :

"Such commerce (among the States) is not confined to transporta
tion from one State to another, but comprehends all commercial inter
course between different States and all the component parts of that

intercourse." 79

(C) Evolution of Federal Regulatory Power Under Com
merce Clause Over Intrastate Transactions And Traders.

The early case of In Re Debs,so held that the Federal Gov
ernment might remove all obstructions to interstate commerce

and the transportation of United States mails, either by force

operating through the executive or by process emanating from

the federal courts ; that in the exercise of its power over inter

state commerce, the Congress may validly remove all obstruc

tions, natural or artificial, to interstate traffic or the carrying
of the mails.

Following this, the Supreme Court held, in Swift & Co. v.

United States,81 that a combination of live stock commission
merchants could be reached by the federal power under the com

merce clause�exerted in the form of the Sherman Anti-Trust
Act 82 for the purpose of removing restraint, burdens and ob
structions from competition in interstate commerce, in spite of
its holding in Hopkins v. United States,83 that individual live

�257 U. S. 282 (1921).
79 Id. at 290.
80 158 U. S. 564 (1895).
81 196 U. S. 375 (1905) .

82 Supra note 74.
83 171 U. S. 578 (1898).
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stock commission merchants could not be reached under the
commerce clause.

Another extension of the exercise of valid federal power
under the commerce clause, when exerted for the purpose of re

moving burdens from interstate commerce is shown in the case

of United States v. Ferger8i wherein the Court sustained the

constitutionality of Section 41 of the Act of August 29, 1916,85
which provides for the punishment of any person who forges
or counterfeits a bill of lading, even though that Section applies
to cases where no actual shipment from one state to another
is made or intended. The mere utterance of spurious bills of

lading is such burden upon and detriment to interstate com

merce, that their effect upon it can be considered direct, and
the commerce clause will sustain the validity of the federal act

providing for federal prosecution for the commission of such
an offense. The Court held, then, that in order to protect, re
move burdens and obstructions from, and sustain interstate
commerce, Congress may, under the commerce clause, pro
hibit and punish the forgery and utterance of spurious bills of
lading for fictitious shipments in commerce whether any inter
state movement of goods occurred in consequence thereof or

not.
The validity of the Federal Packers and Stockyards Act 86

was upheld under the commerce clause in Stafford v. Wallace,87
on the theory that the business regulated thereby was actually
interstate commerce or so directly associated with it as to come

within the constitutional federal jurisdiction for regulation
under the commerce clause. A thorough analysis of this highly
significant case is necessary.

Chief Justice Taft distinguishes the principal case from
the Hopkins case.

"Again, if the result of the commission men in the Hopkins Case
had been to impose exorbitant charges on the passage of live stock

through the stockyards from one State to another, the case would
have been different as the court suggests." 88

8*250 U. S. 199 (1919).
8�39 Stat. 544 (1916), 33 U. S. C. A. � 732 (1926).
86 42 Stat. 159 (1921), 7 U. S. C. A. � � 181-183, 191-195, 201-203, 205-

217, 221-229 (1926).
"258 U. S. 495 (1922).
88 Id. at 525.
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He further advances the doctrine of the Stvift case, by
quoting with approval therefrom, where the Court, speaking
through Mr. Justice Holmes, said:

"Commerce among the States is not a technical legal conception,
but a practical one drawn from the course of business. When cattle

are sent for sale from a place in one State; with the expectation that

they will end their transit after purchase, in another, and when in

effect they do so, with only the interruption necessary to find a pur
chaser at the stockyards, and when this is a typical constantly running
course, the current thus existing is a current of commerce among the

States, and the purchase of the cattle is a part and incident of such

commerce. What we say is true at least of such a purchase by resi
dents in another State from that of the seller and of the cattle." 89

The Packers and Stockyards Act whose validity was con

sidered and upheld in the principal case was directed at mon

opoly. It was also directed against certain highly questionable
practices which Congress found to exist which burden the
free and unobstructed flow of live stock from the ranges and
farms of the West and Southwest through the great stockyards
and slaughtering centers and thence in the form of meat prod
ucts to the consuming cities of the country in the East or Middle
West, or as live stock to the fattening farms of the East or
Middle West for further preparation for the market.

The Act sought to regulate the business of the packers done
in interstate commerce and forbade them to engage in unfair

discriminatory or deceptive practices in such commerce, or to

subject any person to unreasonable prejudice therein, or to
do any of a number of acts to control prices or establish a

monopoly in the business. It constituted the Secretary of Agri
culture a tribunal to hear complaints and make findings thereon,
and to order the packers to cease any forbidden practices. The
stockyards and sales it treats as necessary factors in the middle
of the current of commerce and further treats them as great
national public utilities to promote the flow of commerce from
the ranges and farms of the West to the consumers in the East.

To uphold the federal power under the commerce clause to
declare a business affected by a public use of a national char
acter so as to be subject to federal regulation, the Court holds
that it must do so on the theory that the business is interstate
commerce; a channel or throat for the current of interstate

89 196 U. S. 375, 398 (1905).
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commerce; or so closely associated with interstate commerce

as to fall within the federal power.
Said Chief Justice Taft, speaking for the Court in the Staf

ford case:

"It was for Congress to decide from its general information and
from such special evidence as was brought before it, the nature of
the evils actively present or threatening, and to take such steps by
legislation within its powers as it deemed proper to remedy them." 90

The Stafford case is thought highly significant because of
the doctrine that it propounds that artificially affecting the
price of articles in interstate movement may constitute a bur
den or obstruction to the free, normal and uninterrupted flow
of the current of commerce so as to bring causes of that
artificial situation within the federal power to regulate under
the commerce clause.

The Future Trading Act 91 had been passed nine days after
the Packers and Stockyards Act. Realizing the difficulty of
attempting a regulation of exclusively intrastate contracts
under the commerce clause, Congress attempted their regula
tion under the federal taxing power.

The fate of such procedure has already been pointed out in
the case of Bailey v. Drexel Furniture Co.62 The decision in
that case followed the Stafford case in 1922. Immediately
thereafter, the question of the validity of the Future Trading
Act93 came before the Court in the case of Hill v. Wallace,9*
and it was promptly held that the Act was invalid. Involved
there was an effort by Congress, through taxing at a prohibi
tive rate sales of grain for future delivery, to regulate such
sales on boards of trade by exempting them from the tax if
sellers would comply with the federal regulation. It was held
that sales for future delivery where parties were present in
Chicago, to be settled by offsetting purchase or by delivery,
to take place, were not interstate commerce and that Congress
could not use the guise of the federal taxing power to regulate
a business not within federal control.

Speaking through Chief Justice Taft, the Court said:

"Stafford v. Wallace, 258 U. S. 495, 513 (1922).
9i 42 Stat. 187 (1921), 7 U. S. C. A. � In (1926).
92 259 U. S. 20 (1922).
93 Supra note 91.

04 259 U. S. 44 (1922).
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"Looked at in this aspect and without any limitation of the tax

to interstate commerce, or to that which the Congress may deem from

evidence before it to be an obstruction to interstate commerce, we do

not find it possible to sustain the validity of the regulations as they
are set forth in this Act. It did not have the exercise of its power
under the Commerce clause in mind and so did not introduce into

this Act the limitation which certainly would accompany and mark

an exercise of the power under the latter clause." 95

Grasping the broad hint thrown out by the Court in the
Hill case, Congress, in September, 1922, four months after the
decision in Hill v. Wallace, passed the Grain Futures Act.96
This Act was almost a verbatim re-enactment of the invalid
Future Trading Act, but a vital new Section was substituted
which was a recital, finding, and determination that the power
sought by Congress was to be brought under the federal power
derived from the commerce clause. The federal taxing power
basis was abandoned.

The Act was declared valid as to the Chicago Board of
Trade (at which it was principally aimed) in the case of Board

of Trade v. Olsen,9"1 which demonstrated that matters of trade
or economic law must be determined more on a basis of expert
opinion than by direct proof. In that case the Chicago Board
of Trade and a number of its members brought a bill in equity
attacking the constitutionality of the Grain Futures Act. The
district court dimissed the bill and the appeal taken brought
the matter before the Supreme Court, where counsel for the
Board of Trade cited Hill v. Wallace as stare decisis of the

matter, but Chief Justice Taft, in writing the opinion for the

Court, carefully distinguished the present case and the statute
involved from the case of Hill v. Wallace and the Future Trad
ing Act there declared invalid. He then quoted with approval
passages from the Stafford case 98 and the doctrine there an

nounced. He alluded with approval to the Swift case" and
said that the principal case was a necessary consequence of
the doctrines there laid down. The basis of this decision is
that the conduct of intrastate sales for future delivery is sub
ject to constantly recurring abuses which are a burden and
obstruction to interstate commerce in grain.

9� Id. at 68.
96 42 Stat. 998 (1922), 7 U. S. C. A. � � 1-17 (1926).
97 262 U. S. 1 (1923).
s�s Stafford v. Wallace, 258 U. S. 495 (1922).
99 Swift & Co. v. United States, 196 U. S. 375 (1905).
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Parties affected by the remaining sections of the Act sought
to test their validity in the case of Bartlett-Frazer Co. v.

Hyde.100 Plaintiffs brought their bill in equity seeking to en

join the Secretary of Agriculture�contesting his prerogative
under the Act to require reports and authorize inspection of
private books. The district court dismissed the bill, thereby
upholding its validity.

Under the Act, the appeal lies to the circuit court of ap
peals. This court, on June 5, 1933, speaking through Judge
Alschuler, in the case of Bartlett-Frazier Co. v. Hyde101 ap
proved the decision of the district court and said in effect that
the Fourth Amendment was not offended by regulations con

tained in the Grain Futures Act; that it was true that that
Amendment declared the right of the people to be secure in
their persons and papers against unreasonable search, but that
it could not be availed of to strike down regulations requiring
reports and disclosures from a business which is affected with
a public interest.

In its opinion the circuit court of appeals says:

"The Constitutionality of the Grain Futures Act as a whole was

definitely declared by the Supreme Court in Chicago Board of Trade v.

Olsen (262 U. S. 1) and so those allegations and assertions attacking
Constitutionality of the Act as a whole must here fail."

The circuit court erred in saying the Supreme Court up
held the entire Act in the Olsen case.102 What the Court held
there was that it was not invalid as to the Board of Trade. In
the Olsen case, Chief Justice Taft held that the constitution

ality of other provisions of the Act were not before the Court
unless the party plaintiff was affected thereby. Hence the
circuit court's opinion cannot be relied upon entirely. How

ever, the Supreme Court as presently constituted, has denied
certiorari on the circuit court's holding in this case.103

The Grain Futures Act provides that the decision of the
circuit court shall be final and conclusive. Thus the validity
of the entire Act is upheld by the Supreme Court as now con

stituted. A similar realistic interpretation of the Constitution

100 56 F. (2d) 245 (N. D. 111. 1932).
101 65 F. (2d) 350 (C. C. A. 7th, 1933).
101 ("> Id. at 351.
102 Board of Trade v. Olsen, 262 U. S. 1 (1923).
!03 Bartlett-Frazier Co. v. Wallace, 290 U. S. 654 (1933).
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is thus reasonably to be expected in the decision of the Supreme
Court under the commerce clause as to existence of valid fed
eral jurisdiction to enact similar provisions in the Securities
Exchange Act of 1934.

(D) Application of Doctrines of the Decided Cases.

The Supreme Court has now twice affirmed the validity of
the Grain Futures Act.104

In the opinion of the circuit court, the word "manipula
tion" is italicized many times in emphasizing the use of that
word by the Supreme Court in the Olsen case. The Supreme
Court in that case extended the commerce clause to include
federal power to regulate the grain futures business, not be
cause grain futures transactions were so inseparably inter

mingled with the interstate commerce in grain as to become
a part thereof (the doctrine of the Stafford case 105) but upon
the basis that the business of conducting these strictly intra
state sales of grain burdened or were capable of burdening
interstate commerce in grain, because of the effect the transac
tions on the grain exchanges had upon the price of grain.
There was no attempt made to distinguish between sales for
future delivery contemplating intrastate movement of grain
and sales for future delivery contemplating interstate move

ment of grain. All the sales in fact were intrastate sales and
the business of the grain exchanges is strictly an intrastate

business, the buying and selling of all contracts for future de

livery being completed immediately upon their execution. The
vital element of the decision is the recognition and adoption of
the price element as a test for determining whether or not
there has been or can be a burden upon interstate commerce in

grain. The business was for the same reason held to be affected
with a public interest thereby removing the provisions of the
Act and the regulations made in pursuance thereof from the
limitations of the Fourth and Fifth Amendments, in their en

forcement. The public interest attaching to the strictly intra
state business of boards of trade is a question solely for the
determination of the Congress, based upon evidence before it
that the business has been subjected to a nationwide public
use, if such determination is thought neither arbitrary nor

�* Supra note 96.
iob Stafford v. Wallace, 258 U. S. 495 (1922).
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capricious by the Court (it will not inquire into the wisdom or

policy) and if the Congress is acting in pursuance of some ex

press or necessarily implied constitutional prerogative or is
essential to the exercise of such prerogative. The doctrine of
the case is that strictly intrastate transactions may be regu
lated by the Federal Government under the commerce clause if
they tend to burden commerce in grain among the several states
and that artificially affecting the price of grain directly affects
its normal, free, and unobstructed commercial movement among
the states, thereby constituting such burden on the normal,
free, unhampered, and unobstruced commercial movement
among the states that the commerce clause will sustain the
power of the Federal Government to effect its removal. Then,
if we substitute the subject of commerce, "security," for the sub

ject of commerce, "grain," in the above stated doctrine, the prob
lem nears solution: "The doctrine of the case is that strictly
intrastate transactions may be regulated by the Federal Gov
ernment under the commerce clause if they tend to burden com

merce in securities among the several states and that artificially
affecting the price of securities directly affects their normal,
free, unhampered and unobstructed commercial movement

among the states that the commerce clause will sustain the

power of the Federal Government to effect its removal."

In the Grain Futures Act, Congress chose to effect removal
of this burden by regulation ; it determined that from the facts
and from the information concerning the general commercial
practice in the grain business obtained from extended and ex

haustive hearings that the business of the grain boards of trade
were affected with a public interest so as to sustain the exer

cise of the "federal police power" which the commerce clause
sanctions. The Court did not find that such determination was

either arbitrary, capricious, or unsupported by the evidence
before it. In the Securities Exchange Act of 1934 Congress
chose to effect the removal of the (artificial price) burden from
interstate commerce in securities by regulation. The Congress
determined that from the facts before it and from the informa
tion furnished by expert testimony concerning the general com
mercial practice in the securities trading business, the busi
ness of the organized and unorganized securities exchanges (the
terms "organized" and "unorganized" are not here meant to
include "over-the-counter markets") were affected with a pub
lic interest.
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The conclusion becomes inescapable that the commerce clause

will sustain both the federal power to regulate and the "federal

police power" necessary to enforce the regulations imposed
upon the strictly intrastate commercial transactions in securi
ties on organized and unorganized securities exchanges.

This is not to say that the commerce clause would not have

sustained also the regulation and exercise of "federal police
power" over organized and unorganized securities exchanges
under the doctrine of the Stafford case, i. e., posited on the

theory that under actual commercial practice in securities trad

ing the business is so closely related to and so necessary to the
commercial interstate movement of securities that the stock

exchanges themselves became a "channel or throat" through
which such part of and incident to such interstate commerce

in securities as to bring it within the federal power derived
from the commerce clause to regulate interstate commerce di

rectly. To sustain this theory, it would have to be shown that
there is a continous flow of securities moving from sellers in
one state to buyers in another. This would be extremely diffi
cult to establish since there is no fixed flow of securities com

parable to the West-to-East interstate movement of the cattle

through the stockyards in the Stafford case. To establish this
interstate flow of securities it would first be necessary to sepa
rate the transactions contemplating interstate movement of secu
rities in consequence thereof from transactions contemplating
merely an intrastate movement in consequence thereof. This
insuperable, but not impossible, task would be comparable to the
"apportionment" required of a direct federal tax. Such an

undertaking would be too complicated ever to prove practicable.
This is said because of the fact that the intrastate transactions
contemplating interstate movement would be the only ones

which could be so closely associated with the interstate move

ment of such securities as to become a part thereof, thus bring
ing them directly within the federal power to regulate commerce

among the buyers and sellers residing in separate states. After
accomplishing this superhuman task of singling out these intra
state transactions (which, it has been held, become a part of
the interstate commerce) between agents representing buyers
and sellers in separate states, it would not then require such
ingenious and brilliant argument to convince the Court that
the organized and unorganized securities exchanges were but
"throats" or "channels" in the commercial interstate movement
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of securities ; the intrastate transactions of the agents of buyer
and seller residing in different states being inseparably con

nected with, necessary to and a part of, the substantive inter
state commerce which consists of the buying, the selling and the
interstate transportation of the article contemplated by, and

following as a consequence of, such transaction.
Further applying the doctrine of the Olsen case,106 it is

not difficult to see that Congress can validly eliminate all ma
nipulative transactions on stock exchanges under its power
derived from the commerce clause, as expounded, to remove

actual or potential burdens from interstate commerce in securi
ties. Any transaction which artificially affects the price of an
article at rest in, or moving commercially among the states,
directly affects the interstate commerce in such article. Any
transaction which artificially affects such price is a manipula
tive transaction. "Margin purchases" and "short sales"
are thus included in the category of manipulative transactions
which may constitutionally be eradicated altogether by exer

tion of federal police power to remove burdens from interstate
commerce derived from the commerce clause, as expounded.
Margin purchases and short sales for customers are in reality
contracts for future delivery even though technically the mem

bers of the exchanges, or their representatives, loan the securi
ties for actual delivery on the basis of a private credit relation

ship between themselves and between themselves and their cus
tomers. The point becomes clearer where members of the ex

changes themselves sell "against the box" on a declining mar

ket, using their respective account ledgers and the New York
Stock Clearing Corporation facilities to obviate the necessity
of actual delivery until there is a consolidated balance struck
between all contracts of sale and the offsetting contracts of pur
chase in the same issue shares at 2:15 p. m., on the business

day following the making of these contracts.

Considering the question of how margin purchases or short
sales become a burden upon or interference with the interstate
commerce in securities, the question is encountered as to how
a person selling "short" on an exchange (selling a security he
does not own) could be construed to be an interference with or

burden upon the commercial interstate movement of securities.
From a perspective, the answer might well be that it is the wide

practice of this procedure that would prove to be the interfer-

106 Board of Trade v. Olsen, 262 U. S. 1 (1923).
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ence with or burden upon the normal interstate traffic in se

curities by artificially affecting their price. Widespread use

of these devices have a tendency to depress artificially or raise

artificially the price of these capital articles of commerce to a

point wholly incommensurate with their intrinsic value as div
idend earners (in their capacity of evidence of right to share
in corporate dividends). When such a situation arises, the
normal interstate traffic in capital articles of commerce in the
form of securities is seriously interfered with and substantially
burdened, perhaps, in cases, obstructed altogether. Whatever
movement takes place under such circumstances is not normal
interstate movement but movement under duress arising from
the necessity of forced liquidation of these capital assets or by
overwhelming desire for capital gain or profit. The widespread
use of this type of transaction seriously, detrimentally, and ar

tificially affects the price of securities in commercial interstate
movement between buyers and sellers even where the facilities
of an exchange are in no way availed of to effect such interstate
traffic. Again, normal and free interstate movement of these

capital articles of commerce can be seen to be grossly retarded
when it is considered that by widespread use of the short sale
and margin purchase devices of the exchanges the nationwide

price of securities may fluctuate violently and artificially down
or up respectively while actually in transitu, (e. g., between some

point in Florida and some point in the State of Washington.).
A single "short" or "margin" transaction taken by itself

would be insignificant and would mean nothing. The cumula
tive effect of either type of transaction directly affects the mar

ket value of securities commercially moving, in transitu, among
the states. The price of a "listed" security, as such, is based
in general and accepted business practice at any given time
on its so-called "market" value. Likewise, its value as collateral
(in its capacity as a credit instrument) is arrived at on the
same basis. The necessity for regulating or prohibiting alto

gether the use of market devices of such potential or actual
unwholesome consequence would therefore follow for the ex

press purpose of the prevention or removal of these recurring
burdens and interferences, actual or potential, from the normal,
free interstate traffic in securities.

The aggregate "short" or "margin" transactions affect the
free, open and unfettered commercial interstate movement by
creation of an artificial price to the same extent that any other
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market practice which may be calculated to manipulate prices
and as such may validly be strictly regulated or prohibited.

That is not to say that speculative transactions, as such,
can be eradicated under the commerce clause. There is no in
herent harm in speculative transactions, and the right to specu
late on the securities exchanges would be validly reserved to
the states to regulate under the Tenth Amendment. The federal

power is to eradicate manipulative practices only. There is a

technical distinction between transactions on securities ex

changes and boards of trade (grain exchanges) which must
be pointed out to clarify these assertions. The contract for
future delivery on the grain exchanges is a cash transaction
(which may or may not involve the use of credit) which con

templates the delivery of the article which is the subject matter
of the contract at some future date. This means that contracts
can change hands over the exchange board hundreds of times
before any actual delivery on the contract is made. The trans
action on the securities exchange contemplates technical delivery
of the subject matter of the contract (or subject matter in kind
in substitute therefor) within twenty-four hours (by 2:15 p. m.
the following business day). Actual delivery, if necessary, is
made to the holder of the contract at that time. There is, then,
this difference in the type of transactions occurring on grain
and on securities exchanges. What is said of transactions on

securities exchanges holds true whether the transaction is an

outright purchase or outright sale or margin purchase or short
sale where use of credit to finance the transaction is employed
�the consequence is technical actual delivery of the subject
matter of the transaction or substitutes in kind therefor within
twenty-four hours. Every contract made contemplating de

livery on the following day is a contract for future delivery.
The short sale and margin purchase contracts are manipulative,
the outright purchases and sales are speculative, but they are,

nevertheless, undeniably contracts for future delivery. There
are rare transactions on the New York Stock Exchange (con
stituting less than 10% of its total share business) where ac

tual cash payment for and immediate delivery of securities are

specified and executed accordingly. Further expanding this
point, then, with reference to securities exchanges, there can

be no valid objection to outright purchases or outright sales
of securities on securities exchanges where no part of the credit
necessary to the completion of the transaction as far as the ex-
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change is concerned, is furnished by the broker or member

affecting the transaction himself, even though the purpose of

the transaction effected by the broker or member is a purely
speculative one from the standpoint of the purchaser or seller
for whom they act. There is no inherent evil in speculation.
It is the very lifeblood of all business activity. The word "specu
lation," however, in its accurate sense involves in its meaning
the use of brainwork ; it connotes activity inspired by an intel

ligent correlation of any number of pertinent facts, among
which are economic trends based on reliable data, weather con
ditions, the possible effect of new inventions, and the like. Spec
ulation has been the moving factor in all commercial transac
tions since men began to have business dealings under the cap
italistic system for the purpose of making an ultimate profit.
Therefore, transactions in grain futures contracts or cotton
futures contracts, where they are bona fide, and where actual
delivery is contemplated as a consequence of the contract in ac

cordance with its terms, are speculative transactions, to which
there can be offered no valid objection. But where the transac
tions are not bona fide, that is to say, where no actual delivery
is contemplated between the parties to the transaction, themotiv
ating force between the parties thereto being an expectancy of
profit derived from fluctuations in price of the article alone, those
transactions immediately become manipulative transactions ar

tificially affecting the price of such article, and constitute, in
and of themselves, a burden to the interstate commerce in such
article, thus bringing them within the scope of the federal power
to regulate under the commerce clause, or expounded by the
Ferger, Swift, Stafford and Olsen cases. What has just been
said does not apply to legitimate "hedging" or "price insurance"
transactions by legitimate producers or consumers of grain
or cotton or other subjects of commerce dealt with in future
contracts where such producer or consumer has, or has reason

able expectancy of having, the actual article, which is the sub
ject of the contract, to actually deliver, when, as, and if called
for or advisable, under the terms of such contract. Thus it can
readily be seen that all other persons dealing in contracts for
future delivery are manipulators artificially affecting the price
of the article dealt with on the commodity exchange. The latter
class are the speculator-manipulators having no fundamental
function in the business of commodity exchanges other than to
furnish a certain "liquidity" of the market (thought by certain
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persons to be desirable) and therefore are, and have been held,
subject to federal regulation under the commerce clause, and, be
cause, in the light of actual business practice, of the national

public interest attaching to the activity of this class of traders,
subject to the federal police power derived from the commerce

clause to make effective valid regulations of interstate commerce

enacted in the national public interest, so as to remove from the
persons regulated any valid objections to such federal regula
tion which might be derived from the Fourth, Fifth or Tenth
Amendments. This is thought to be the inescapable significance
of the Bartlett-Frazier Co. case.107
It is seen, then, that all persons other than producers, con

sumers and legitimate hedgers commercially involved in trans
actions for future delivery on commodity exchanges are "manip
ulators" within the meaning of the Supreme Court's own words
in the Olsen case and the circuit court of appeals' own words
in the Bartlett-Frazier case.

Applying this doctrine to securities exchanges, we are con

fronted with a somewhat different technical and factual ar
rangement, but the result must be the same with regard to mar

gin purchase and short sale transactions. Having determined
that securities are legally and validly subjects of commerce, the
further assertion must be made that each individual share of
stock is identical with every other share of stock of the same

identical issue. The units of each individual issue of stock
become so many units of a collective subject of commerce or a

collective-termed commodity or capital asset in legal contem

plation for stock exchange purposes. To clarify this assertion,
the collectively-termed commodity, "grain," includes wheat, oats,
barley, rye, etc; the collectively-termed commodity, "cotton,"
includes "middling," "strict good ordinary," "middling fair,"
etc., each class or grade of cotton representing a different com

modity for each staple length for purposes of commercial trans
actions in cotton. "Middling 7/8" (inch staple) is the basis
used for cotton futures trading on the New York Cotton Ex

change. As used in the term "Securities Exchange," each indi
vidual issue corresponds to the term, "wheat," as included in
the term, "Grain Exchange ;" the individual shares of each issue,
corresponding to the individual grains of wheat. The hundred-
lot shares of an issue dealt in on securities exchanges correspond
to the unit "bushels of wheat" dealt in on grain exchanges.

107 Bartlett-Frazier Co. v. Hyde, 56 F. (2d) 245 (N. D. 111. 1932) ; aff'd,
65 F. (2d) 350 (C. C. A. 7th, 1933).
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Further, margin purchases and short sales of shares of an issue

on securities exchanges contemplate, in actual technical busi
ness practice, the actual delivery of the units of the subject mat
ter of the contract within twenty-four hours. All short sales
and margin purchases by the same person of the same units
of the same issue by the same number within this brief period,
as well as outright purchases and sales of the same type, are
contracts for future delivery within the meaning of the Olsen
case as far as members of the exchange are concerned. At
the end of this period, through the facilities of the New York

Stock Clearing Corporation, a consolidated balance is struck
for each unit of each issue dealt in by each member, the offset

ting balances are cancelled, and the excess of total purchases
over total sales in dollars for each member is cleared by a mem

ber's cash loan from his bank to cover his adverse balance of

purchases over sales. This gives rise to the so-called "brokers'
loan." If, perchance, all items cancel out, the member is
"cleared" without use of bank credit or cash. If however, a

member's sales exceed his purchases, he has a favorable balance
on his account which the other members, to whom he made the
sales, must take care of in cash or credit obtained by similar
broker's or member's loan from their respective banks. Thus
it is seen that among the members of the exchange themselves,
it is all just a matter of accurate bookkeeping, and that, in legal
contemplation, as long as margin purchases and short sales are

allowed on the exchanges, where the members themselves fur
nish the credit for these transactions to their customers, each
exchange becomes a giant "bucket shop," with the gambling
(not speculation) thereon being financed by the members them
selves, on their own credit, with each other, and, when necessary,
through brokers' loans from their respective banks, which loans
have been in turn rediscounted at the Federal Reserve Banks.
Actual outright sales and purchases of securities come within
the legitimate scope encompassed by the word "speculation."
Short sales and margin purchases become strictly manipulative
and gambling transactions, and this is doubly true where the
member finances the gambling for a commission plus interest
instead of requiring his customers to obtain the necessary cash,
or credit, or securities for each separate transaction made for

them, from their respective pockets or personal bankers. The
concentration of wealth in the great financial centers for quick
turnover and high interest rates would immediately go into
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reverse were the latter requirement made, thereby affecting a

healthy distribution, rather than an unhealthy concentration,
of cash and credit from the standpoint of the health of the na

tional economy and the national public interest attaching there
to. Speculation contemplates intelligent business activity based
upon reasonable economic factors and contingencies; gambling,
on the other hand, is activity for profit based on blind chance,
false rumors, and physiologic frailty arising therefrom and
based thereon. Every transaction on a securities exchange
which does not meet the requirements of legitimate speculation,
thus becomes a manipulation artificially affecting the price of
the issue shares of a security, thereby burdening and obstruct
ing the interstate commerce in such issue shares, within the

meaning of the Olsen and Bartlett-Frazier cases. The conclu
sion is inescapable that margin purchases and short sales of issue
shares of securities may be validly prohibited altogether by an

exercise of the federal power to regulate commerce among the
states derived from the commerce clause, as interpreted and

expounded by the highest Court in the land. With regard to
the types of transactions already determined by the Congress
to be manipulative, it is a foregone conclusion that these fall
within the doctrine of the Ferger, Sivift Stafford and Olsen
cases. The foregoing examination of short sales and margin
purchases was for the purpose of pointing out the validity of

Congressional determination to prohibit them directly and en

tirely under the commerce clause should it see fit to do so at

some future time.

At the present time, in the Securities Exchange Act of 1934,
Sections 7 (a) and 7 (b), the Congress has determined to reach
them indirectly through a purported exercise of a supposed
federal power over all credit. It has said, in effect, "You may

gamble a little, but not too severely, lest you get burned when

they gamble with you." To put it boldly, this turn of events

smacks of gross insincerity. It is a pointed concession to the

members of the exchanges and their correspondents and to the

stockholders of National and Federal Reserve Banks. With

regard to margin purchases, the Act puts the matter in terms

of "loan value" of an issue share, from the standpoint of mem
ber-broker-lender. It gives a valid but illusory standard by
which loans by members are to be limited when made for the

purpose of financing their customers' gambling. The average
net result of Section 7 (a), as now worded, is to allow loans
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to be made by member brokers to their gambling customers,
up to 75% of the security's present market value in substan

tially all cases. To put this in other words, it signifies that,
in the great majority of cases, the gambling customer margin
purchaser need only put up 25% of the market values as "mar

gin," the broker member himself financing the balance of the
deal.

This is not to say that Congress may not validly effect a

limited limitation of margin purchases through its power to
control the ability of National Banks and those banks which
are members of the Federal Reserve System to discount and re

discount respectively certain commercial paper resulting from
brokers' loans. This aspect of valid federal control has been
considered in another connection.

Most of the types of transactions which might fall under
the heading of manipulations, aimed at in the present statute,
would be found to disappear automatically without legislative
interference, were the business of the securities exchanges con

fined to its legitimate sphere which is to serve as a market
place for those holders of securities who desire to trade in them

commercially as capital assets for the purpose of making a cap
ital gain or profit. It is definitely not the legitimate function
of securities exchanges to act as distributing and selling agent
media for issuing corporations in the latter's desire to place
their newly issued or re-issued securities directly in the hands
of the initial investor holder through the medium of the secu

rities exchanges' facilities, and consequently listing them thereon
for direct sale to the public. This holds true whether listed on

the exchange by the issuing corporation or by the investment
bankers underwriting the issue. Most of the outright manipu
lations occurring in stock exchange transactions will be found
to be a result of the issue sponsor's desire to "support the mar

ket" through a fictitious creation of a so-called "market value"
which in turn becomes the price at which these issue shares
are bought by the initial investor holder (public). It will be
seen that such market support usually lasts until the issue
shares have all been securely placed in the hands of the original
investor holder. The market support resulting from the manip
ulations then, in course, disappears leaving the market value
of the securities to find its ultimate level from the transactions
of those investor holders who desire to become traders in the
securities which they have purchased with, perhaps, the ulti-
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mate hope of making a capital gain from their further sale, fol
lowed, perhaps, by repurchase and resale.

The constitutional doctrines brought out in the foregoing
pages of this article tend to show that the Federal Government
may validly forbid intrastate business, affected with a national

public interest and subjected to a nationwide public use, from

burdening interstate commerce in securities through manipu
lation of their price, resulting from abuse of the legitimate func
tion of the business which has been so subjected to a nation
wide public use, that use being the public's reliance, in general,
common and accepted business practice, on securities exchange
value as the criterion of price at which their security holdings
must be dealt in commercially between buyers and sellers re

siding in different states.
It may be observed, collaterally, that those same constitu

tional doctrines tend to show that transactions on over-the-
counter markets neither burden nor are capable of burdening
interstate commerce in securities since they do not affect the

price of securities either at rest within a state or in commer

cial movement, nor is there adequate evidence in the hear

ings 108 to support the Congressional determination that they
are affected with a national public interest and/or burden inter
state commerce. There is no valid basis for federal power
to enact Section 15 of the Securities Exchange Act of 1934 per
taining to over-the-counter markets. The purpose of this
Section is to force all the securities trading business within a

state to the floors of the federally regulated and licensed "Na
tional Securities Exchanges" (The New York Stock Exchange,
etc.) . The operation of a local market in securities, the trans
actions on which in no way affect the national or world price
of the securities therein bought and sold, is within the pro
tection of the Tenth Amendment to the same extent as the
"creation of a market" in lawbooks by the student who opens
his "book exchange" and solicits bids and "asks." Having no

valid jurisdictional basis upon which to sustain the power of

Congress itself to legislate in this connection, the Congress has
no power to delegate. The question of whether there is a

valid delegation of power to the administrative agency then,
does not arise. The commerce clause will not sustain attempted

108 gee : Hearings before Senate Banking and Currency Committee on

S. Res. 84, 72d Cong., and S. Res. 56 and S. Res. 57, 73d Cong., Vol. 15,
pp. 6547-6555.
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exertion of federal power over "over-the-counter markets," at

this period in the development of the generally accepted busi
ness practice in the national economy.

Quite aside from the foregoing discussion, it may be pointed
out that the stock exchanges themselves realize the existence
of and possibility of certain fraudulent and manipulative trans
actions and dealings by their members and undertake to con

demn them by provisions in the constitutions of the exchanges
outlawing such transactions and dealings and providing for

punitive measures for their breach.
An examination of the constitutions of the several exchanges,

(as of 1932) before the recent "voluntary" reforms were under

taken, will show that, for the most part, all securities exchange
constitutions are patterned after or based upon the Constitu
tion and Rules of the New York Stock Exchange. Sometimes,
whole portions are incorporated into the rules of other ex

changes by reference. Statements of certain abuses (in which
the public is primarily interested) will be found scattered
through the constitutional provisions and rules of the several
exchanges. A compilation of the outstanding abuses or poten
tial abuses by members recognized by the nation's leading stock
exchanges may be set down informally as follows:

1. Transactions which are fictitious or involve no change of owner

ship;
2. Purchases or sales of securities or offers to purchase or sell

securities made for the purpose of upsetting the equilibrium of the

market, and bringing about a demoralization in prices which may not

fairly reflect market values;
3. Attempts to corner the market;
4. The circulation of rumors of a sensational character;
5. Dissemination of false or inaccurate market information;
6. Systematic trading against the orders or positions of a cus

tomer;
7. Transacting any business directly or indirectly with or for

any bucket shop or similar organization;
8. Attempted extortion;
9. The carrying of speculative accounts for employees of the

exchange or of corporations;
10. Offers on the exchange to buy or sell dividends, or, offers to bet

upon the course of the market;
11. Trading with oneself, with certain exceptions;
12. Reopening a contract subject to a transfer tax for the purpose

of allowing another member to intervene;
13. Reckless and unbusinesslike dealing;
14. The delivery of securities to an amount greater than that

stated in an invitation to subscribe;
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15. Improper use of customer's securities;
16. Retaining employees in nominal positions;
17. Employment of representatives of the press for the purpose

of obtaining advance or confidential information;
18. The carrying on of business by members whose financial status

is unsound.

The above practices are the ones thought to be objection
able by the exchanges themselves on the part of their members.
In view of information recently brought to light it may be
thought desirable to suggest two more for the list:

19. The employment of representatives of the press to aid in

inflating stock prices;
20. Collusion between stock specialists and pool operators.

The fraudulent and manipulative practices of exchange
members would seem to fall within the doctrine of the Bartlett-
Frazier case and become subject to federal regulation, thus re

lieving the governing boards of the exchanges of the responsi
bility of attempting to detect and discipline abuses and manipu
lations.
If the exchange itself, through its governing board, is not

on the alert for the interest of the exchange itself, other abuses
become apparent, which may be informally set forth:

1. Listing of stocks of unreliable companies;
2. The carrying on of fraudulent or unreliable business dealings

by partners or other connections of members of the exchange who by
such connection gain something of the prestige and backing of the

exchange ;
3. Concealment of their identity by customers, thus possibly de

feating efforts to know who may be responsible for certain market
trends.

4. The procuring of memberships in the exchange by fraudulent
means�thereafter holding out to others an apparent sanction by the

exchange itself as a member thereof.

In all of these actual or potential abuses the public has an

interest. It has in common and generally accepted commercial
business practice subjected the exchanges and their quotations
to such public use as to affect the business of the exchanges
with a nationwide public interest. By "subjecting to a public
use" is meant the nationwide reliance on quotations from the
exchanges as the price basis for the public's commercial inter-
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state dealing in securities. This falls within the doctrine of
the Olsen case.

Abuses of the stock exchange by the members thereof are
thus concluded to be within the scope of federal regulation to

remove the artificial price burden from the normal, commer

cial interstate movement of securities.
The governing boards of the stock exchanges have attempted

to recognize the possibility of abuses and to prevent them in

their constitutions and by-laws. This is enlightened self-inter
est. Where these boards attempt to enforce those regulations
and punish for their violation, the insuperable problems en

countered become apparent. Their failure to enforce them
cannot therefore be attributed to bad faith, but to the funda
mental postulate of our legal system that "No man is able to
be a judge of his own cause." This statement becomes doubly
apparent when the possibility of a public interest in conflict
with a private interest is considered.

VII.

Summary

(1) Congress cannot validly enact regulations as such under
the federal taxing power.

(2) There is the possibility of valid necessary implication
of a federal power to regulate transactions and traders ("trans
actors") on stock exchanges for the protection and maintenance
of the national credit based on the constitutional clause ex

pressly giving Congress the power "to borrow money on the
credit of the United States." (Art. I, Sec. 8, CI. 2 and CI. 18).

(3) Securities are subjects of commerce and are therefore

capable of being and are subjects (when in interstate com

merce) of interstate commerce.

(4) In the absence of actual fraud, or in the absence of
proof of an attempt to defraud, the provisions of the Securities
Act of 1933, as amended by Title II of the Securities Exchange
Act of 1934, are inapplicable and ineffective, both from the
standpoint of the federal power derived from the commerce

clause and the post office clause.

(5) There is valid federal power derived from the com

merce clause, as interpreted, to regulate the transactions on
securities exchanges and the activities of the members thereof
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when validly determined by the Congress to be a business af
fected with a national public interest, for the purpose of re

moving the burden and obstruction from normal and free in
terstate commerce in securities caused by artificial price fluc
tuations in such securities resulting from such transactions and

activities, upon which price the Congress has validly deter
mined that the holder public has, as a matter of general busi
ness and economic practice, relied to a nationwide extent for
use as a price basis for its interstate commercial dealings in
securities.

(6) Under the interpretation appearing in (5) above, Con
gress has the power to eliminate altogether the transactions
known as "short sales" and "margin purchases" for the pur
pose of removing the artificial price burden from interstate
commerce in securities.

(7) Under the interpretation appearing in (5) above, the
Congress also has the power to confine to its legitimate sphere
any business affected with a national public interest which is,
or is capable of becoming, a burden on the interstate commerce

in securities by artificially affecting the price of securities in
commercial interstate movement. In short, the Congress may

validly confine the business of securities exchanges, to the trad

ing of securities already placed in the hands of investor hold
ers by the issuing corporation or its underwriter selling agents
and forbid the securities exchanges from acting as distributing
media for such issuing corporations or their underwriters.

(8) Under its implied power to establish, protect and main
tain the National Banking System and the Federal Reserve Sys
tem, the Congress may validly regulate the use of credit ex

tended by such National Banks or members of the Federal
Reserve System.

(9) In the absence of actual fraud or proof of an attempt
to defraud, the Congress may not validly effect compliance with

regulations made outside the scope of federal jurisdiction by
denial of the use of the mails or any other means or instru

mentality of interstate transportation of subjects of commerce
for the purpose of forcing compliance with such regulations;
except that Congress may prohibit all use of the above when
the Supreme Court is convinced that Congress is validly exer

cising a federal police power which the commerce clause or

post office clause will sustain.
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VIII.

Conclusions

I. Securities, when traded commercially for purposes of

profit or capital gain, are subjects of commerce; and they are,

therefore, subjects of interstate commerce; there is, then, inter
state commerce in securities.

II. The commerce clause with the aid of the incidental pow
ers clause, as expounded and interpreted by the Court, will sus
tain the federal regulation of strictly intrastate transactions
and traders ("transactors") upon securities exchanges when

validly determined by Congress to be affected with a national
public interest, for the purpose of removing the artificial price
burden from normal, free and unobstructed interstate com

merce in securities, irrespective of the provisions of the Fourth,
Fifth and Tenth Amendments.
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THE NATURE AND LIMITATIONS OF SOVEREIGNTY

JAMES QUARLES *

THE subject of sovereignty has figured prominently in
recent decisions of the Supreme Court of the United

States, and is much bruited in current Congressional debate.
It is, therefore, a live question as well as a fundamentally im

portant one, and this latter, as we shall see, in the practical
no less than in the theoretical and speculative sense.

But just what is sovereignty? Evidently much vagueness
and looseness of thought exists regarding it. Apparently, and
probably, this is due, in the main and ordinarily, to a failure
to make a deeper penetration into its philosophy.

The late Thomas M. Cooley, universally recognized as one

of the ablest and most learned of American jurists and law
writers, defines sovereignty as:

"The supreme, absolute, uncontrollable power by which any State
is governed." 1

Halleck says it is the public authority, whether vested in
an individual or in a number of individuals, to order and direct
what is to be done by each individual in relation to the end and

object of the association.2
Another authority 3 divides sovereignty into Internal and

External and observes:

"The essence of internal sovereignty is supremacy over subjects;
that of external sovereignty is independence of other states."

?Chancellor, Louisville, Ky., 1911-1915; Professor of Law, Washing
ton & Lee University, 1917-1919; Member of Board to fix compensation
of railroads for use of lines during federal control, 1920; First Assistant
Chief Counsel, Interstate Commerce Commission, 1920-1921. Author of:

The Cy Pres Doctrine As Applied To The Rule Against Perpetuities (1904)
38 Am. L. Rev. 683; Consolidation of Interstate Railroads (1933) 20 Va.
L. Rev. 200; The Recovery And Measure Of Damages In Rate Discrimina
tion Cases (1934) 22 Geo. L. J. 519; The Finality Of "Negative" Orders

Of The Interstate Commerce Commission (1934) 2 I. C. C. Pract. J. 19;
The Railroads And The Mass Production Principle (1935) 2 I. C. C. Pract.
J. 176. Member of the District of Columbia Bar.

1 1 Cooley, Constitutional Limitations (8th ed. 1927) 3.
2 Halleck, International Law (4th ed. 1908) 69.
a 16 New International Encyclopedia 16.
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That authority elucidates further by sub-dividing internal

sovereignty into Political and Legal, defining them, respec

tively, as follows:

"Political sovereignty is the ultimate controlling power resident
in any political society. Legal sovereignty is the organized power
which at any given time must be regarded as legally supreme. Polit
ical sovereignty arises out of the very nature of the State as an

organization for the purposes of social control. . . . Legal sovereignty
refers to the supreme power of the State as embodied in some legal
or governmental organ or agency." 4

No statesman or writer has drawn the distinction between

political sovereignty and governmental, or legal, sovereignty in

a clearer or more convincing way than is done by the late John

Randolph Tucker. In his quite philosophical work he says:

"Sovereignty is the essence of power from which flow emanations
of powers. . . . The Body-politic holds the sovereignty and gives
powers to government. The Body-politic is creator: the government
its creature; the Body-politic is principal: the government its

agent; ..." 5

The same differentiation is found in the able opinion of the
late Mr. Justice Matthews in the leading case of Yick Wo v.

Hopkins,6 where he uses this language:

". . . but in our system, while sovereign powers are delegated to
the agencies of government, sovereignty itself remains with the people,
by whom and for whom all government exists and acts."

Applying the foregoing to the form of government estab
lished in the United States, we have, first, the people as the
initial source of political sovereignty; second, a grant by the

people of the several states to the state government, divided
into legislative, executive and judicial branches, of a large por
tion of that sovereignty, to be exercised in state, county and
municipal matters; and, third, a delegation by the states, and
by the people of the several states, to the Federal Government,
likewise divided into legislative, executive and judicial branches,
of certain powers of sovereignty having relation to matters
which concern all the states and the people as a whole. Of

*Ibid.
6 Tucker, The Constitution (1899) 60.
�118 U. S. 356, 370 (1885).
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these latter powers may be mentioned the coinage of money
and the regulation of its value; the fixing of standards of

weights and measures; the regulation of interstate and foreign
commerce; the making of treaties with foreign governments;
and the hearing and deciding of controversies between states,
between citizens of different states, and controversies involv

ing questions arising under the Constitution of the United
States and acts of Congress.

Under our system, therefore, sovereignty, neither political
nor governmental, is vested in a single individual, but is dis

tributed, in the case of political sovereignty, among the entire

voting population, and, in the case of governmental sovereignty,
among a vast number of holders of public office, legislative, ex
ecutive and judicial, and, nowadays, among a still vaster num
ber of what are called administrative officers, such as compose
the numerous commissions, bureaus, boards, etc. Furthermore,
excepting political sovereignty, true sovereignty has no exis

tence under our form, or perhaps under any but a few primitive
forms, of government, inasmuch as governmental, or legal, sov
ereignty is hedged about by many constitutional and statutory
restrictions.

So much for definitions and the like.

It will be observed that in all the definitions sovereignty is
defined solely in terms of power. Despite that fact, and despite
the further fact that in common speech the term is used ordi

narily in the narrow sense of power, pure and simple, the truth
nevertheless is, as careful reflection will reveal, that sover

eignty, even in its most unqualified form, is not, and in the na

ture of the case cannot be, mere power. Rather, logically and

theoretically, it is a well-balanced composite of power, wisdom,
justice, honor and the other cardinal virtues. Indeed, one dis

tinguished writer conceives sovereignty as resulting from the

combination of the basic virtues rather than as being itself one
of those virtues. He states: "Sovereignty is not a property
of the divine nature, but a prerogative arising out of the per
fections of the Supreme Being." 7 Obviously, unless sover

eignty were such a composite or result it could not function in
a consistent, rational and just way.

More than this, when Judge Cooley declares sovereignty to

be "the supreme, absolute, uncontrollable power by which any

7 1 Hodge, Systematic Theology (1872) 440.



72 GEORGETOWN LAW JOURNAL [Vol. 24

State is governed,"8 he must be understood as meaning "abso
lute" and "uncontrollable" so far as any power exterior to it
self is concerned; and when Mr. Justice Matthews writes that

"sovereignty itself is, of course, not subject to law, for it is the
author and source of law," 9 he also must be taken to have ref
erence to external law. Necessarily, the limitations of true

sovereignty are inherent, since such sovereignty is not, in

theory, subject to external law of any kind.
But the very fact that sovereignty is not subject to any law

outside itself implies that it has governing principles which con

stitute its own being, else it could not function at all, much less
with wisdom and efficiency. Unfortunately, however, a failure
to recognize, or at least to keep in mind, that basic truth has
led at times to fallacious reasoning in practical matters of very
great moment. It is of those essential principles, limitations
and adjustments that this paper is designed principally to treat.

As already intimated, in order to discern the true nature of

sovereignty it is necessary to begin at its very source, the

Deity. There, of course, we have sovereignty in its primary
form and in its nearest approach to the absolute; and yet God,
Himself, is not sovereign in any such arbitrary and erratic
sense as is implied by the use which at times has been made of

the term. Although often read or quoted with slight apprecia
tion of the depths and significance, in a practical way, of its

import, the Man of Galilee uttered a profound truth of univer
sal application when He declared, "A house divided against it
self shall not stand." 10 Sovereignty must in the nature of the
case be not only self-contained but also autonomous and efficient
as a working entity; and it cannot be the latter unless, when
it undertakes effectually to exercise one of its powers, it be able

to, and actually does, hold in check, or at least properly adjust,
all of its countervailing powers. Divine Sovereignty, we read
in Holy Writ, from time to time entered into covenants, or

agreements, with His creature, Man; and the essential nature
of that sovereignty was such that God not only did not, but
could not, violate or revoke a single provision of the covenant.
That deduction, the writer respectfully maintains, rests pri
marily and sufficiently upon reason, but it happens also to be
confirmed by the record. To quote:

8 l Cooley, loc. ext. supra note 1.
9 Yick Wo v. Hopkins, 118 U. S. 356, 370 (1885).
io Matt. 12: 25.
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"For when God made promise to Abraham, because He could
swear by no greater, He swear by Himself." 11

That is, His promise was given the sanction of sovereignty
at its fountain-head, which implied both the irrevocable purpose
to perform and the power to carry out that purpose.

And in immediate connection with the verse above quoted
there appear phrases such as, "the immutability of His coun

sel" 12 and "immutable things in which it was impossible "
for God to lie." �

Taking together the verse and the phrases, especially the
highly significant word "impossible," and assuming that the re

puted author, Paul, one of the profoundest and most accurate
of the world's logicians as well as a divinely inspired writer,
was the actual author, the conclusion seems inescapable that
we have in them the highest authority for the proposition that
sovereignty, in its ultimate seat and source and hence in its
very essence, is harmonious and not discordant, consistent and
not self-contradictory, ordered and not erratic, and, most im
portant of all, that it follows through.

In the light of what here has been written, let us now con

sider the subject in a more concrete and current way.
Perry v. United States,15 was one of the Gold Clause cases.

The suit was upon a Liberty bond which contained the stipula
tion that "The principal and interest hereof are payable in
United States gold coin of the present standard of value."

As will be remembered, the Court held that the Joint Reso
lution of Congress, passed June 5, 1933,16 and purporting to

nullify�or "rub out," as one newspaper reporter realistically
phrased it�the gold clause in all instruments, public and pri
vate, was unconstitutional and void as to government obliga
tions, such as the Liberty bond there involved. In other cases,

however, decided at the same time,17 the Court held the Joint
Resolution valid as to private obligations, such as railroad

"Heb. 6: 13.
12Heb. 6: 17.
13 The italicizing here and in subsequent quotations is the present

writer's.
"Heb. 6: 18.
15 294 U. S. 330 (1935).
16 48 Stat. 113 (1933) ; 31 U. S. C. A. � 463 (1934).
17 Norman v. Baltimore & Ohio R. Co., 294 U. S. 240 (1935) ; U. S.

Reconstruction Finance Corp. v. Bankers Trust Co., 294 U. S. 240 (1935).



74 GEORGETOWN LAW JOURNAL [Vol. 24

bonds, on the ground that private parties could not by their
contracts fetter the government in the exercise of its consti
tutional power to coin money and regulate its value. In dis

tinguishing the Liberty bond case from the railroad bond cases,
the Court, by Mr. Chief Justice Hughes, said:

"There is a clear distinction between the power of the Congress
to control or interdict the contracts of private parties when they
interfere with the exercise of its constitutional authority, and the

power of the Congress to alter or repudiate the substance of its own

engagements when it has borrowed money under the authority which
the Constitution confers." 18

However, in the Perry case�it seems appropriate to state
in passing�although it was held that the gold clause in the
claimant's bond remained in force notwithstanding the passage
of the Joint Resolution,19 yet it was held, further, that he could

not, as he was seeking to do, recover as damages for the breach
of that provision the difference in value between the gold dollar
of 25.8 grains, which was the content at the date the bond was

issued and at the time Perry bought it, and the gold dollar re
duced to 15 5-21 grains, which was the content at the redemp
tion date of the bonds, because, as the Court held, it did not

appear that the owner of the bond had sustained any damage
so measured.

In a separate opinion 20
�and here we reach the raison

d'etre of this article�one of the Justices, while concurring in
the result reached by the Chief Justice and the majority, went
much farther than they and expressed the view that the Joint
Resolution was constitutional as to government obligations also;
that it operated to nullify the gold clause in Liberty bonds as

effectually as in railroad bonds; and hence that the claimant,
Perry, had no cause of action at all. In the course of his sepa
rate opinion the able and learned Justice said:

"As much as I deplore this refusal to fulfill the solemn promise
of the bonds of the United States, I cannot escape the conclusion,
announced for the Court, that in the situation now presented, the

Government, through the exercise of its sovereign power to regulate
the value of money, has rendered itself immune from liability for its
action." 21

is perry v. United States, 294 U. S. 330, 350-351 (1935).
19 Supra note 16.
20 Perry v. United States, 294 U. S. 330, 358 (1935).
21 Id. at 359.
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The same thought is expressed at an earlier point in the

opinion, in these words :

"I do not doubt that the gold clause in the Government bonds,
tike that in the private contracts just considered, calls for the payment
of value in money, measured by a stated number of gold dollars of

the standard defined in the clause. ... In the absence of any further
exertion of governmental power, that obligation plainly could not be
satisfied by payment of the same number of dollars, either specie or

paper, measured by a gold dollar of lesser weight. . . ." 22

These two excerpts, taken together, convey quite clearly the
idea that it is logically and constitutionally permissible for the

government, in the exercise of the sovereign power to regulate
the value of money, and without the consent of the other party,
to abrogate its preexisting contractual engagement, likewise
entered into in the exercise of a sovereign power, namely, the
power to borrow money.

Under such a conception of sovereignty it would seem in
evitable that the thing itself, theoretically, either becomes inert
because of the reciprocally neutralizing operation of its own

inherent forces, or that it becomes an irresponsible, fickle and
unreliable sort of thing, or that it even explodes as the result
of the internal conflict of its own elements; whereas it would

certainly appear to be of the very genius and quality of sov

ereignty that it be capable of functioning, and of functioning
rationally and consistently, and of binding itself irrevocably.

As hereinbefore suggested, sovereignty, when it undertakes
a given thing, must be regarded as thereby exerting effectual
restraint over any and all other of its inherent powers which

might militate against or in any manner obstruct or retard the
full consummation of the thing undertaken, just as when the in
take valve of an engine opens the exhaust valve automatically
closes. Unless some such principle be applied in construing the

Constitution, do we not convert what evidently was intended
to be a machine that would work, and work to a complete, prac
tical and positive end, into a contrivance whose operation is
such that what is produced by one part is forthwith destroyed
by another�a mere stamping and cancelling device?

Again, as already indicated, it would seem a fundamental
error to regard sovereignty as sheer power, dissociated from
and uninfluenced by moral principles. Certainly it is not such

22 Id. at 358.
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in its primal seat, the Deity ; and, that being the case, it follows
as a corollary that it cannot be such in any of its subordinate

places of residence. Not only so, but the principle that the
Moral Law, which the late Judge John F. Dillon defines as "The
eternal and indestructible sense of justice and of right written
by God on the living tablets of the human heart, and revealed
in his Holy Word," � underlies all Civil Law relating to mat

ters having a moral quality, and that the latter law must never

contravene the former, has received judicial recognition time

and again. For instance, so recently as at its last term the

Supreme Court held that taxes collected under mistake of law

could be used as a credit against a claim for other taxes, even

though an independent proceeding for the recovery of the pre
vious payment was barred by the statute of limitations; and
this because, among other reasons, "the unjust retention is
immoral and amounts in law to a fraud on the taxpayer's
rights." �

Furthermore, in the celebrated case of Fletcher v. Peck,26
the Supreme Court was at pains not to rest its decision

solely upon the provision of the Constitution which for
bids a state from passing any law impairing the obligation of
contracts. On the contrary, the renowned Chief Justice Mar

shall and his associates dealt with the question also upon the
basis of the fundamentals of the social state and of morality,
saying that even in the absence of any express constitutional
inhibition, and even if the state in question had never parted
with any of its sovereignty, it was questionable whether the
act passed by its legislature would be valid. Following are per
tinent excerpts from his cogent opinion:

"It may well be doubted, whether the nature of society and of

government does not prescribe some limits to the legislative power;
� 26

"The validity of this rescinding act, then, might well be doubted,
were Georgia a single sovereign power." 27

23 Dillon, The Laws and Jurisprudence of England and America
(1894) 17.

24 Bull v. United States, 295 U. S. 247, 261 (1935).
26 6 Cranch 87 (1810) .

26 Id. at 135.
27 Id. at 136.
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"It is, then, the unanimous opinion of the court, that . . . the
state of Georgia was restrained, either by general principles which are

common to our free institutions, or by the particular provisions of the
Constitution of the United States, from passing a law whereby the
estate of the plaintiff in the premises so purchased could be constitu
tionally and legally impaired and rendered null and void." 28

Likewise, Associate Justice Johnson, who, in his concurring
opinion, said:

"I do not hesitate to declare, that a state does not possess the
power of revoking its own grants. But I do it on a general principle,
on the reason and nature of things; a principle which will impose laws
even on the Deity." 29

And, as regards the passage of the Joint Resolution of June
5, 1933, it does not require much ethical discernment to see the
wide moral difference between a suspension of specie payments
and the "rubbing out" of the promise itself. Besides, such sus

pension, plus perhaps a temporary embargo on gold and similar

auxiliary measures, doubtless would have been entirely adequate
to meet the emergency. But whether so or not, the salvage or

gain of gold is no equivalent for a nation's honor.

If, then, the considerations which we have ventured to sub
mit be relevant and sound, it results that under no permissible
conception of its nature can sovereignty be regarded as a war

rant, either logical or moral, for the attempt on the part of the
government to break its solemnly plighted faith and word.
The justification, if any, for that course must be found else
where, since the metaphysics of sovereignty demand that its
elements be concordant and coefficient and that its morals be
above reproach.

Quoting further from the separate opinion in the Perry
case:

"I therefore do not join in so much of the opinion as may be taken
to suggest that the exercise of the sovereign power to borrow money
on credit, which does not override the sovereign immunity from suit,
may nevertheless preclude or impede the exercise of another sovereign
power, to regulate the value of money ; . . ." 30

28 Id. at 139.
29 Id. at 143.
39 Perry v. United States, 294 U. S. 330, 361 (1935).
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Parenthetically, it should be stated that at the time the

Perry case was decided the United States was, by express pro
vision of the statute, suable on its contracts.31 What the learned
Justice said in the passage of his opinion just quoted was pre
dicated upon the contingency that an act might be passed with
drawing the right to sue so far as gold-clause bonds are con

cerned. That the contingency was well contemplated is shown

by the fact that at this writing a bill is pending 31(a) in Congress
to do that very thing. Logically the bill is the sequence of the
Joint Resolution, just as, morally, it is its lineal descendant.

Immunity of the sovereign from suit is an idea which had
its birth back in the days when the sovereignty of a nation re

sided in one person, and contemporaneously with the dogma
that the king can do no wrong. It partakes of the purely ar

bitrary nature of that fiction. Although a doctrine long recog
nized in this country, its soundness often has been questioned,
and by some of the sagest and most learned of our public men.

For example, the late Mr. Justice Miller, whom the profession
esteems as one of the clearest thinkers that has ever served on

the Supreme Court, said:

"As no person in this government exercises supreme executive

power, or performs the public duties of a sovereign, it is difficult to
see on what solid foundation of principle the exemption from liability
to suit rests. . . ." 82

Then, after stating that it is obvious that in our system of

jurisprudence the principle is as applicable to each of the states
as it is to the United States, except in those cases where by ex

press provision of the Constitution a state may be sued in the

Supreme Court, Mr. Justice Miller continued:

"That the doctrine met with a doubtful reception in the early
history of this court may be seen from the opinions of two of its

justices in the case of Chisholm v. Georgia. . . .

"The first recognition of the general doctrine by this court is lo

be found in the case of Cohens v. Virginia, 6 Wheat. 264.
"The terms in which Mr. Chief Justice Marshall there gives assent

to the principle does not add much to its force. 'The counsel for the

defendant,' he says, 'has laid down the general proposition that a

31 24 Stat. 505 (1887), 36 Stat. 1093 (1911), 28 U. S. C. A. � 41

(1926).
31 (a) This bill was passed Aug. 27, 1935; 49 Stat.�, 31 U. S. C. A.

� � 773a, 773b, 773c, 773d (1935).
32 United States v. Lee, 106 U. S. 196, 206 (1882) .
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sovereign independent State is not suable except by its own consent.'
This general proposition, he adds, will not be controverted." 33

It would seem, therefore, that the doctrine hardly can be
said to qualify as a syllogistic premise at all, much less as a

major one.

However, conceding that the general doctrine, although of
questionable soundness, is firmly established by judicial decis

ions, still the immunity can be waived by the sovereign, as, in

fact, the United States has done as to its contracts and certain
other matters. But even in the absence of such statutory
waiver, is it not required by the very rationale of the matter to
say that when a sovereign power borrows money and issues its
promise to repay, it thereby exerts its sovereignty with such
thoroughgoing effectiveness as to preclude the exercise of any
other of its powers and to waive any immunity which would
destroy or impair the integrity of the obligation, the enforce
ability of the latter being an essential element in its integrity?
And that consent to its enforcement by the other party is a

constituent element implicit in every contract, and intrinsic in
the resulting obligation, is a principle firmly supported by auth

ority as well as by reason. Back in 1866 the Supreme Court
declared :

"It is also settled that the laws which subsist at the time and

place of the making of a contract, and where it is to be performed,
enter into and form a part of it, as if they were expressly referred
to or incorporated in its. terms. This principle embraces alike those
which affect its validity, construction, discharge and enforcement.3*
. . . Nothing can be more material to the obligation than the means

of enforcement." 35

In Walker v. Whitehead.36 the Court repeated the above
and stated that they are "axioms in our jurisprudence." And
the late Mr. Justice Bradley, in a forceful dissenting opinion in

Campbell v. Holt31 epigrammatized the statement of the prin
ciple into "Remedies are the life of rights." Although recently
the doctrine has been qualified somewhat, in the main it still
holds, as necessarily it must if sound reason is adhered to.38

33 Id. at 207.
34 Von Hoffman v. City of Quincy, 4 Wall. 535, 550 (1866).
35 Id. at 552.
36 16 Wall. 314, 317 (1872) .

"115 U. S. 620, 631 (1885).
38 Home Bldg. and Loan Association v. Blaisdell, 290 U. S. 398 (1933) ;

Worthen Co. v. Thomas, 292 U. S. 426 (1934) ; Worthen Co. v. Kavanaugh,
295 U. S. 56 (1935).
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Furthermore, the concession that it is an established rule
that the sovereign cannot be sued without its consent lacks con

siderable of implying that the rule is available for the use made
of it by the learned Justice in his separate opinion. The doc
trine so applied proves too much.

Which is to say, that if immunity from suit justifies that
which was attempted by the government in the Perry case,
then it would equally justify the breach of any contract what
soever the government might make; and the logical ultimate
of that is that the government can enter into no engagement
which it is not legally free at its pleasure to violate.

In sum, therefore, the foregoing leads to the following con

clusions :

First: That sovereignty is no less moral than potential in
its make-up�no less a thing of right than of might.

Second: That sovereignty, in essence, is harmonious and
not in conflict with itself; is effectual and not self-defeating;
and is not only capable of doing so but does, when it makes a

promise, bind itself irrevocably.

Third: That the conception of constitutional sovereignty as

a complement of powers wherein the product of the exercise of
one of such powers may be destroyed by the exercise of another
of such powers, is illogical and hence inadmissible.

Fourth: That even if it be regarded as a settled doctrine
that the sovereign cannot be sued without its consent, such con

sent is implied as an integral part of the obligation created by
its express promise to pay.

This brief study, while undertaken by the writer wit;h
a definite sense that others have fallen into error in their
conceptions of sovereignty, was begun with equally definite mis
givings as to his own competency to deal with the subject in
an illuminating, adequate and corrective way. He hopes,
though, that he has succeeded at least measurably. The effort
has been to clarify; and clarification, as we have seen, neces

sitates the enlargement of the ordinary concept of sovereignty,
which enlargement, somewhat paradoxically, discloses sover

eignty's inherent, yet rational and pleasing, limitations.
In the examination of the important questions involved the

aim has been to deal with them strictly upon the basis of their
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own philosophic merits and without reference to or reinforce
ment by considerations more or less collateral. Neverthless,
it seems germane to conclude with the suggestion, as to the one

last discussed, that the barring of the citizen from access to the
courts for the assertion of a claim against his government
founded upon an express contract can but intimate a weak case

for the government and engender in the breast of the claimant
the feeling that he is the victim of despotic injustice. Also with
the reminder that the withdrawal of the right to a judicial hear
ing and determination has ever been a mark and feature of the
transition from a government of laws to a government of men.
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THREE THEORIES OF RELIEF LEGISLATION

William Sternberg*

LEGISLATION for the relief of debtors is not new in the
./ United States. Before the adoption of the Constitution,

it was the "favorite sport of legislatures." 1 According to the
famous dictum of Chief Justice Marshall, it was so bad that
it broke in upon the ordinary intercourse of society and threat
ened "to destroy all confidence between man and man, ... to

sap the morals of the people and destroy the sanctity of private
faith." 2 This language is quoted by Chief Justice Hughes in
the Blaisdell case,3 and he himself refers to these statutes as

"an ignoble array of legislative schemes for the defeat of cred
itors." 4 But notwithstanding the constitutional prohibition
such laws have been passed in every period of economic distress
in our entire history.5 These statutes have taken every form
"that ingenuity could devise for the solace of the debtor." 6

Some of these are designed to protect the debtor by so enlarg
ing his exemptions as to leave little or no assets available for
the creditor; others deprive the creditor of his right to a de

ficiency judgment. But the most common form is the statute

giving the debtor more time for ultimate payment either by
various provisions for dilatory pleading, by postponing the sale,
by forbidding any sale at all below a fixed price, or by extend

ing the period of redemption.7 Whatever the form of the stat

ute, its general effect is to delay the creditor in the collection
of his claim. In fact, unless these statutes do have this effect,
they would fail in their purpose. In the present depression

* Professor of Law, Creighton University School of Law. Author of
The Element of Hostility in Adverse Possession (1932) 6 Temple L. Q. 207 ;

Nature of Possibilities of Reverter (1931) 6 Notre Dame Lawy. 442;
Contingent Remainders (1933) 8 Notre Dame Lawy. 320; Diversity Juris
diction (1935) 10 Notre Dame Lawy. 219.

i Feller, Moratory Legislation (1933) 46 Harv. L. Rev. 1061, 1067;
(1933) 20 Va. L. Rev. 209, 210.

20gden v. Saunders, 12 Wheat. 213, 354-355 (1827).
3 Home Building & Loan Association v. Blaisdell, 290 U. S. 398 (1934).
4 Id. at 427.
8 Small, The Legality of State Legislation for Debtor's Relief (1933)

11 N. Y. U. L. Q. Rev. 184.
6 Prosser, Minnesota Mortgage Moratorium (1933) 7 So. Calif. L. Rev.

353, 358.
7 Small, loc. cit. supra note 5.
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there is no situation which has so severely tested the ingenuity
of courts and legislatures as that of the defaulting mortgagor;
and the favorite device adopted for his relief is a statute ex

tending the period of redemption. Nor can it make any differ
ence whether the extension comes before the foreclosure or at
the end of the redemption period. The net result to the parties
is the same.8

In the past, such legislation has met with very little suc

cess in the Supreme Court. The first four of the leading
involved statutes enacted for the relief of debtors caught in the

depression of 1837. All of them were declared unconstitutional.
Bronson v. Kinzie 9 involved two Illinois statutes, one extend
ing the period of redemption, the other forbidding any sale for
less than two-thirds of the appraised value. The next year the
same statute came before the Court in McCracken v. Hayward,10
but the case involved a sale on execution, whereas the Bronson
case involved a foreclosure sale. The rule of the Bronson case

was re-affirmed. Gantley's Lessee v. Ewing 11 involved an In
diana statute which forbade any execution sale for less than half
the appraised value. The fourth case was Howard v. Bugbee,12
which dealt with an Alabama statute authorizing the redemp
tion of property within two years after sale under a decree.
In these four cases, it was very clear to the Court that the stat
utes in question impaired the obligation of contract. We find
the same result in the two leading cases involving statutes en

acted for the relief of debtors in the economic distress that
followed in the wake of the Civil War. Walker v. Whitehead 13

involved a Georgia statute requiring the plaintiff in any action
on debt or contract to prove that all taxes chargeable thereon
had been paid for each year since the making of the debt or
contract. Said the Court:

"A clearer case of a law impairing obligation of contract can

hardly occur."

The other case, Edwards v. Kearzey,14 involved a provision
of the North Carolina constitution largely increasing the debt-

8 Bunn, Impairment of Contracts (1933) 1 U. op Chi. L. Rev. 249, 253.
91 How. 311 (1843).
i<>2 How. 608 (1844).
"3 How. 707 (1845).
"24 How. 461 (1860).
13 16 Wall. 314, 318 (1872).
"96 U,S. 595, 604 (1877).
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or's exemptions. The Court reaffirmed a previous decision 15

holding such a statute invalid. Perhaps the most frequently
cited case in this connection is Barritz v. Beverly,16 involving
a Kansas statute enacted for relief of debtors in the panic of

1893, and extending the period of redemption in case of fore
closure sale. The Court reaffirmed in still stronger language
the view of its previous decisions. Bradley v. Lightcap 17 is
one of the later judicial statements of the rule applied to a case

where the modification was not so substantial as in the other
cases. The statute required the purchaser at a foreclosure sale
to apply for a deed within two years after the sale, when pre

viously there was no time limit fixed by law. The statute met
the same fate as the others in the cases here cited. All of these
cases seemed to have established quite firmly the rule of the

Supreme Court that the right of the mortgagee to an undelayed
foreclosure and a fixed period of redemption is a very substan
tial right and that consequently any alteration affecting this

right impairs the obligation of contract.
The only apparant break in this long line of cases was made

by the famous Rent Law cases.16 These statutes deprived the
landlord of his right to possession at the expiration of the lease
and also of his right to fix the rental price. They provided that
the tenant could not be evicted during the emergency if he were

willing and able to pay a reasonable rental. In both cases the
statute was sustained, but it was avowedly on the theory that,
due to the extraordinary circumstances existing when the stat
utes were enacted, the business of renting houses had become af
fected with a public interest and hence subject to a reasonable
regulation under the police power.

Effect of Emergency^

This was the state of the authorities when the Blaisdell

case 19 came before the Supreme Court in January, 1934. In

iBGunn v. Barry, 15 Wall. 610 (1872).
16 163 U. S. 118 (1896).
"195 U. S. 1 (1904).
is Block v. Hirsch, 256 U. S. 135 (1921) ; Marcus Brown Holding Co.

v. Feldman, 256 U. S. 170 (1921) ; Levy Leasing Co. v. Siegel, 258 U. S.

242 (1921).
t Note by Editorial Staff. For an exhaustive treatment of emergency

legislation, see Maurer, Emergency Laws (1934) 23 Geo. L. J. 671.
19 Home Building & Loan Association v. Blaisdell, 290 U. S. 398 (1934),

cited note 3, supra.
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this case, the Court held, apparently contrary to all its previous
decisions, that the Minnesota statutes extending the period of

redemption did not impair the obligation of any existing con

tract. The Court, says a recent writer,20 "forsook its well trod
den path of more than a century" and announced "an elastic

conception of the contract clause" which "bids fair to revolu
tionize a tradition of constitutional interpretation."

One very important, if not controlling, factor in the consid
eration of the Court in this epochal case was the existence of
an emergency. In determining the limits of legislative power
that factor simply could not be ignored. But it has been some

times strangely misunderstood in current discussion. The mis
leading and inaccurate statements on this subject seem to result
from the confusion of three essentially different propositions.
Two of them are contained in the Doctrine of Police Supremacy
and the Theory of a Qualified Guaranty presently to be stated
and discussed. The third proposition is that certain extraordi
nary circumstances constituting a great emergency may oper
ate to liberate the legislature from its constitutional restric
tions. Now this is an egregious misconception, for if the state

legislature can under any circumstances override constitutional
limitations, then the contract clause has indeed become "a vain

parade of words." 21 And yet this notion has gained consid
erable currency in periodical literature. Thus, Mr. Fiedler ex

plains22 the decision of the Supreme Court of Minnesota by say

ing that although the statute undoubtedly impaired obligation
of contract, yet the emergency in Minnesota had clothed the
mortgage relation with a public interest and "once that relation
is so clothed, the police power allows the legislature to override
constitutional limitations." Another writer,23 although he ad
mits that there was a time when "all true constitutionalists"
would have branded this view as "a most pernicious and dan
gerous heresy," declares that it "has found a place in our juris
prudence and must be reckoned with." The same view is ex

pressed by Mr. Selkowich 24 in referring to "the rule that under
certain circumstances the contract clause could be subordinated
to the police power."

20 Note (1934) 47 Harv. L. Rev. 660, 661.
21 Note (1928) 12 Minn. L. Rev. 274, 277; (1933) 20 Va. L. Rev. 209,

213.
22 Note (1933) 9 Wis. L. Rev. 92, 95.
23 (1933) 20 Va. L. Rev. 209, 212.
24 (1934) 28 III. L. Rev. 830, 833.
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The cases which these writers cite 25 and discuss are all

cases wherein it was held that the legislature remained within

its constitutional limitations. They do establish the doctrine
of police supremacy, which, however, is perfectly consistent
with either the second or the third theory here discussed. That

certainly does not mean that in any case the legislature may

override the Constitution. "If the contract clause may be sus

pended" says Professor Prosser,26 "then other clauses of the

Constitution may also be suspended, and�provided only that
the emergency be great enough�there will be no Constitution
left." The truth is that the contract clause and the police power
must be so interpreted that they can stand together harmoni
ously, and neither one override the other. This reciprocity was

nicely expressed by Chief Justice Hughes in the Blaisdell case:

"The reserved power cannot be construed so as to destroy the

limitation, nor is the limitation to be construed to destroy the reserved

power." 27

This is in accord with the authorities. The most familiar
statement of the principle that no emergency can suspend a

constitutional provision is the vigorous language of Mr. Jus
tice Davis in Ex Parte Milligan: 28

"No doctrine involving more pernicious consequences was ever

invented by the wit of man than that any of its provisions can be

suspended during any of the great exigencies of government. Such
a doctrine leads directly to anarchy or despotism, but the theory of

necessity on which it is based, is false." 29

Chief Justice Hughes even goes so far as to apply this prin
ciple to the war power when he says:

"Even the war power cannot remove constitutional limitations." 30

Accordingly, the existence of an emergency does not restrict

or abrogate constitutional limitations. It is simply one of the

2� Supra notes 22, 23 and 24.
26 Prosser, supra note 6, at 365.
27 290 U. S. 398, 439 (1934).
28 4 Wall. 2 (1866).
2� Id. at 121.
so Home Building & Loan Association v. Blaisdell, 290 U. S. 398, 426

(1934), cited notes 3 and 19, supra.
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important circumstances which the Court must take into con

sideration in order to determine whether the exercise of the

police power was reasonable and hence within the constitu
tional limitation. Clearly it might be a reasonable regulation
in an emergency when it might not be so in the absence of such
extraordinary circumstances. This is the traditional view, re
affirmed in the now classic language of Chief Justice Hughes :

"Emergency does not create power. It does not increase granted
power or remove or diminish the restrictions imposed upon power

granted or reserved. The Constitution was adopted in a period of

grave emergency. Its grants of power to the federal government and
its limitations of the power of the states were determined in the light
of emergency and are not altered by emergency." 31

But if this be the traditional and accepted view, then on

what theory can the Court sustain the debtor relief legislation
which now adorns the statute books 32 of so many states ? There
are three possible theories.

Right Remedy Theory
The statute may be sustained on the theory that it affects

only the remedy and not the substantive right and hence does
not impair the obligation of contract. Thus, in a case involv

ing a Missouri statute enacted during the Mexican war and

suspending the right of action against those in military serv

ice until the end of the war, the Missouri court, in sustaining
the statute, declared:

"There is an obvious and long-standing distinction between the

obligation of contract and the remedy. The one springs from the act

of the parties, the other is the creature of the legislative will. The

remedy exists prior to the contract, and contracts can be made in the
absence of any remedy. . . . Whilst the legislature may not impair
the obligation of contract, it may change the remedy at its will and

pleasure." 33

si Id. at 425.
32 Note (1933) 32 Mich. L. Rev. 71, gives the following list: Arizona,

Arkansas, California, Illinois, Iowa, Michigan, Minnesota, Montana, Ne

braska, New Hampshire, New York, North Carolina, North Dakota, Ohio,
Oklahoma, Pennsylvania, South Dakota, Texas, Vermont, West Virginia,
and Wisconsin, 8 So. Calif. L. Rev. 30 gives the citations to the sections
of the statute in each state. Some of these statutes have already expired
by force of their own limitations on May 1, 1935. Others are without
limitation.

33Edmondson v. Ferguson, 11 Mo. 344 (1848).
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This distinction owed its currency, if not its origin, to the

dictum of Chief Justice Marshall in an early case. He said :

"The distinction between the obligation of contract and the remedy
exists in the nature of things. Without impairing the obligation of

contract, the remedy may certainly be modified as the wisdom of the

nation shall direct."34

Twenty-four years later, the great Chief Justice Taney
added the weight of his influence in support of this distinction.
In one of the leading cases he declared:

"Undoubtedly a state may regulate at pleasure the modes of pro

ceeding in its courts in relation to past contracts as well as future. . . .

And, although a new remedy may be deemed less convenient than the

old one and may in some degree render the recovery of debts more

tardy and difficult, yet it will not follow that the law is unconstitu
tional." 35

In accordance with this recognition of the necessity for some

degree of procedural flexibility, the right remedy theory is
now well established by numerous decisions of the Supreme
Court.36 This theory did not, however, go unchallenged. In

some of the leading cases 37 in which the theory was distinctly
recognized the Court decided that the statute in question im

paired the obligation of contract and announced a doctrine
which in effect meant that the remedy inheres in the obligation
and hence whatever impairs the remedy impairs the obligation.
Thus, one year after Taney announced his famous dictum, Mr.
Justice Baldwin in one of these leading cases declared:

"The obligation of contract consists in its binding force on the

party who makes it. This depends on the laws in existence when it
is made; these are necessarily referred into all contracts, forming a

part of them as the measure of the obligation. . . . Hence any law

34 Sturges v. Crowninshield, 4 Wheat. 122, 200 (1819).
35 Bronson v. Kinzie, 1 How. 311, 315 (1843).
36 Tennessee v. Snead, 96 U. S. 69 (1877) ; Penniman's Case, 103

U. S. 714 (1880) ; Antoni v. Greenhow, 107 U. S. 769 (1882) ; Wilson v.

Standifer, 184 U. S. 399 (1901) ; Oshkosh Waterworks v. Oshkosh, 187 U. S.
437 (1903) ; Bernheimer v. Converse, 206 U. S. 416 (1907) ; Pittsburgh
Steel Co. v. Baltimore Eq. Soc, 226 U. S. 455 (1913) ; Conley v. Barton,
260 U. S. 677 (1923).

37 Supra notes 9, 10, 11, 12 and 13.
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which in its operation amounts to a denial or obstruction of the rights
accruing by a contract, though professing to act only on the remedy,
is directly obnoxious to the prohibition of the Constitution." 38

In entire harmony with this announcement is the forceful
statement of Mr. Justice Swayne in another of the leading cases :

"Nothing is more material to the obligation of contract than the
means of its enforcement. The ideas of validity and remedy are

inseparable and both are parts of the obligation which is guaranteed
by the Constitution against impairment. ... It (the contract) must
be left with the same force and effect, including the substantial means
of enforcement which existed when it was made. The guarantee of
the Constitution gives it protection to that extent." 39

A little reflection on this criticism makes it clear that the
right remedy theory must be substantially modified and that the
alteration of the remedy cannot be left to any such standard as

the "will and pleasure" of the legislature or the "wisdom of the
nation." There is, of course, a natural difference between the
right and the remedy, but the right without the remedy is of
little value. It is clear that any legislation so affecting the
remedy as to make the contract right practically worthless
would impair the obligation of contract. And, just as a total
abrogation of the remedy would "annihilate the right," 40 so

any material alteration of the remedy would certainly diminish
the value of the right and thus impair the obligation of the
contract. This was rather strikingly illustrated in a recent
case41 involving the New York statutes declaring a morator
ium on Russian insurance contracts until thirty days after rec
ognition of the Russian government by the United States. The
statute was held unconstitutional. It has, in fact, been repeat
edly held that a material alteration of the remedy to the detri
ment of the creditor impairs the obligation of contract.42 But
this is hardly a workable rule. Instead of solving the difficulty,
it presents the old, old problem of "where to draw the line." Pro-

33McCracken v. Hayward, 2 How. 608, 612 (1844).
39 Walker v. Whitehead, 16 Wall. 314, 317 (1872).
49 Jones v. Crittenden, 4 N. C. 55 (1814).
41 Sliosberg v. N. Y. Life Ins. Co., 244 N. Y. 382, 155 N. E. 749 (1927).
42Walker v. Whitehead, 16 Wall. 314 (1872) ; Effinger v. Kenney, 115

U. S. 566 (1885) ; In re Brown, 135 U. S. 701 (1890) ; Barritz v. Beverly,
163 U. S. 118 (1896) ; Beardley v. Lightcap, 195 U. S. 1 (1904) ; Bank of
Minden v. Clement, 256 U. S. 126 (1921).
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fessor Feller's 43 examination of the state decisions in their at

tempt to apply this theory shows them in "hopeless conflict."
It seems therefore that the recent writer44 who comments on

the "obscurity of the distinction between obligation and rem

edy" is correct in his conclusion that "Chief Justice Marshall's
distinction is wholly inadequate as a test of constitutionality."

Police Supremacy

If it should be determined under the right remedy theory
that the statute affects not only the remedy but also the sub
stantive rights of the parties as defined by the express provi -

sions of their contract, the statute can still be sustained, if it
can be regarded as a proper exercise of the police power. Con

cerning the application of this doctrine of police supremacy
when the contract in question happened to be one to which the
state was a party, there was for a time some confusion and un

certainty, due to the decision in the Dartmouth College case.45

In this famous case, Chief Justice Marshall held that the cor

porate charter of the college was a contract and that conse

quently the rights of the parties as specified therein could not
be changed by law. In later cases,48 this was extended to in
clude all corporations and was interpreted to mean that the
contract was immune from subsequent legislation, even when
enacted as a proper exercise of the police power or the taxing
power. In 1837, however, Chief Justice Taney modified this
rule by holding that, unless the corporate charter expressly pro
hibits the exercise of the police power, the state has that power
and by a proper exercise thereof may change the rights of
the parties as specified in the charter.47 Finally, by a

decision48 in 1879 and several succeeding cases,49 the su

premacy of the police power over all corporate charters became

43 Feller, loc. cit. supra note 1.
44 Note (1933) 42 Yale L. J. 1236, 1240.
45 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518 (1819).
4� Piqua Bank of Ohio v. Knopp, 16 How. 369 (1853) ; Bridge Proprie

tors v. Hoboken Co., 1 Wall. 116 (1869).
47 Charles River Bridge v. Warren Bridge, 11 Pet. 420 (1837).
48 Stone v. Miss., 101 U. S. 814 (1879).
49 Butcher's Union Slaughter-house and Live-stock Landing Co. v.

Crescent City Live-stock Landing and Slaughter-house Co., Ill U. S. 746
(1883) ; Illinois Cent. R. R. v. Illinois, 146 U. S. 387 (1892) ; Texas R. R.
Co. v. Miller, 221 U. S. 408 (1911).
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the established doctrine of the Court. With respect to private
contracts, the Court had never held that they were beyond the
reach of the police power. The leading case to the contrary
is Manigault v. Springs,50 in which the Court lucidly states the
doctrine in the following language:

"It is the settled law of this Court that the interdiction of statutes

impairing the obligation of contract does not prevent the state from

exercising such powers as are vested in it for the promotion of the
commonweal or are necessary for the general good of the public,
though contracts previously entered into between individuals may

thereby be affected. This power which ... is known as the police
power is an exercise of the sovereign right of government . . . and is

paramount to any rights under contracts between individuals." 51

There are many other cases 52 to the same effect, including
the Rent Law cases.53 It may, therefore, now be regarded as

well settled that the state legislature may, in the proper exer
cise of the police power, pass any law changing both the rem

edial and the substantive rights of the parties and still remain
within the limits fixed by the contract clause.

Theory of a Qualified Guaranty

It should be observed, however, that this conclusion may
be reached on either one of two theories. It may be said that

although the constitutional guaranty concerning the integrity
of contractual obligations is couched in the most unequivocal
and absolute terms, the guaranty is nevertheless subject, by im

plication, to the qualification that the obligation of contract

may be impaired by a proper exercise of the police power. Can
such a qualification be read into the constitutional guaranty?
There is very little authority for an affirmative answer to this

question. Judge Hough of the lower federal court in one of

60 199 U. S. 473 (1905).
61 Id. at 480.
52 Fertilizer v. Hyde Park, 97 U. S. 636 (1878) ; Hudson County Water

Co. v. McCarter, 209 U. S. 349 (1908) ; Louisville & Nashville R. R. Co. v.

Mottley, 219 U. S. 467 (1910) ; Atlantic Coast Line v. Goldsboro, 232 U.
S. 548 (1914) ; Union Dry Goods v. Public Service Corp., 248 U. S. 372

(1918); Producers Trans. Co. v. Railway Com., 251 U. S. 228 (1919).
53 Block v. Hirsch, 256 U. S. 135 (1921) ; Marcus Brown Holding Co. v.

Feldman, 256 U. S. 170 (1921) ; Levy Leasing Co. v. Siegel, 258 U. S. 242

(1921) ; cited note 18, supra.
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the Rent Law cases 54 seems to entertain this view. He found

that by the New York statutes "the obligation of the covenant
for peaceable surrender is impaired" and yet he sustained the

statute. This seems also to be the view of the Supreme Court
of Minnesota in the Blaisdell case.55 The court said:

"The legislature under the police power of the state has authority
to enact laws to relieve a public emergency, even though such laws

temporarily impair the obligation of contract." 56

And at another point in its opinion the court said:

"Respondent concedes that under the police power the state may

impair the obligation of contract. Courts have so held." 57

But a writer,58 commenting on this passage, shows that the
cases cited by the court do not sustain its position. Neverth-

less, other writers have expressed the same opinion as these two
courts. Thus, Mr. Bunn, in the course of an otherwise very

illuminating article, makes the statement:

"It is quite clear that in some circumstances, for some purposes,
and to some extent, states can impair the obligation of existing
contracts." 58

And a little further on he says:

"In some fields contracts made by states are binding, but those
made by private parties are subject to impairment."

Similarly, another recent writer,60 argues that since the
Tenth Amendment reserves the police power to the state, the
contract clause must be qualified accordingly. But the cases 61

which these writers cite do not support the theory of a qualified
guaranty. They do no more than establish the doctrine of

54 Marcus Brown Holding Co. v. Feldman, 269 Fed. 306, 312 (S. D.
N. Y. 1920).

55 Blaisdell v. Home Bldg. & Loan Association, 189 Minn. 422, 249
N. W. 334 (1933).

se Id. at 432, 249 N. W. at 338.
57 Id. at 425, 249 N. W. at 335.
58 Note (1933) 32 Mich. L. Rev. 71, 72.
69 Bunn, supra note 8, at 254.
�� (1934) 18 Minn. L. Rev. 337.
61 Supra notes 50 and 52.
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police supremacy which can be more logically explained on the

theory of a qualified contract. It may indeed be argued that the

ultimate decision on either theory would be the same in most

cases, and this perhaps accounts for much of the confusion on

the subject, but certainly where such vital interests are in

volved, clearness of thought and accuracy of expression are of
no small importance. In yielding to the inveterate tendency
of stating specific holdings without regard to the reason or

theory of the decision, we simply fail to supply a satisfactory
rationalization of the cases.

Finally, there are two passages in the opinion of Chief Jus
tice Hughes in the Blaisdell case which lend color to the view
that the constitutional guaranty may by implication be subject
to some qualification. The first passage is this:

"To ascertain the scope of the constitutional prohibition, we

examine the course of judicial decisions in its application. These put
it beyond question that the prohibition is not an absolute one and is

not to be read with literal exactness like a mathematical formula." 62

That he here had in mind one or both of the other two
theories is evident from the case which he cited in support of
his statement and the passage which he quotes with approval
from the opinion of Mr. Justice Johnson in the cited case.

Johnson said:

"Societies exercise a positive control as well over the inception, con
struction and fulfillment of contracts [theory of qualified contract] as

over the form and measure of the remedy to enforce them [right-
remedy theory.] " 63

Consequently, Hughes goes on consistently in the very next

paragraph to define the nature of a contractual obligation and

designates it as one of "the inescapable problems of construc
tion."

The other passage is as follows:

"Not only is the constitutional provision qualified by the measure

of control which the state retains over remedial processes, but the
state also continues to possess authority to safeguard the vital inter
ests of its people." 84

82 Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 428 (1934).
�3 Ogden v. Saunders, 12 Wheat. 213, 286 (1827).
64 Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 434 (1934).
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This is a transitional statement, the first part of which
indicates that what the Chief Justice had been discuss

ing up to that point in his opinion is the state's control
over remedial process. The second part does no more than
state the doctrine of police supremacy. That it was in
tended as such is evident from the case 65 which he cites. In
the cited case, Mr. Justice Sutherland 66 in affirming the "prin
ciple that Congress may regulate private contracts whenever

reasonably necessary to effect any of the great purposes for
which the national government was created," declares that the
same principle "applies to a state under like circumstances."

These passages in Chief Justice Hughes' opinion are, there

fore, no more than a recognition of the fact that the contract
clause does not forbid statutes which affect the remedy only,
nor other statutes enacted as a legitimate exercise of the police
power. Thus we reach the conclusion that, while there are cases

which proceed on the right remedy theory and others which

firmly establish the doctrine of police supremacy, there seem

to be none in which the Court has adopted the theory of a quali
fied guaranty or departed from the plain proposition laid down

by Chief Justice Taney in an early case:

"The prohibition contains no qualification and we have no judicial
authority to interpolate any." 67

Theory of a Qualified Contract

Although there is much confusion and apparently uncon

scious shifting from one idea to another, the recent cases on

debtor relief legislation, especially the Blaisdell case, seem to
commit the Court to the third theory. Since the constitutional
guaranty is absolute and unequivocal and the Court conse

quently had no authority to interpolate any qualification by im

plication, there cannot by any possibility be a constitutional
statute impairing the obligation of contract; but the nature of

any contractual obligation is to be determined by reference
to a threefold criterion: The terms of the contract, the laws
in force at the time and place of the agreement, and the ever

possible contingency necessitating the exercise of sovereign

Stephenson v. Binford, 287 U. S. 251 (1932).
ee Id. at 275.
67 Edwards v. Kearzey, 96 U. S. 595, 604 (1878).
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powers, such as the right of eminent domain, the taxing power
and the police power. Since the obligation of contract is quali
fied by each one of these three factors, any law that is consis
tent with any one of them cannot properly be said to impair it.
Hence, any statute enacted as a proper exercise of the police
power cannot by any possibility impair the obligation of con

tract. This differs from the theory of a qualified guaranty in
this respect: There the qualification is read into the Constitu
tion ; here it is read into the contract. Professor Powell 68

states this theory more concisely by referring to "the principle
that contracts between private parties are subject to appropri
ate exercise of the police power and that this liability is a part
of their obligation which, therefore, is not impaired when the
police power is exercised." Another writer69 refers to this
theory as "the rule of reason" and says that it was justified in the
Blaisdell case "on the theory that all contracts are subject to
the implied reservation of the protective power of the state
and that, therefore, statutes which validly exercise this power,
rather than impairing the obligation of existing contracts, are
comprehended within them."

This theory is amply supported by precedent. It was clearly
stated many years ago in the famous Legal Tender cases,70 as

follows :

"Contracts must be understood as made in reference to the possible
exercise of the rightful authority of the government and no obligation
of a contract can extend to the defeat of legitimate government
authority." 7*

This holding has been repeated in subsequent cases.72 But
the strongest support for the theory of a qualified contract is
found in the opinion of the Court in the Blaisdell case. Said
the Court:

"The reservation of essential attributes of sovereign power is read
into all contracts as a postulate of the legal order." 73

68 Powell, The Supreme Court's Construction of the Federal Constitu
tion in 1920, 1921 (1922) 20 Mich. L. Rev. 381, 382.

69 Note (1934) 47 Harv. L. Rev. 660, 662.
79 Knox v. Lee and Parker v. Davis, 12 Wall. 457 (1870).
7i Id. at 551.
72 R. R. Co. v. Mottley, 219 U. S. 467 (1910) ; Union Dry Goods v. Ga.

Pub. Serv. Corp., 248 U. S. 372 (1918) ; see also Sliosberg v. N. Y. Life
Ins. Co., 244 N. Y. 482, 497, 155 N. E. 749, 756 (1927).

73 Home Building & Loan Association v. Blaisdell, 290 U. S. 398, 435
(1934).



96 GEORGETOWN LAW JOURNAL fVol. 24

In the next paragraph, referring by way of analogy to the

right of eminent domain, he says:

"The reservation of this necessary authority of the state is deemed
to be a part of the contract." 74

Immediately following this, the Chief Justice quotes with

approval the following passage from an earlier case : 75

"Into all contracts . . . there enter conditions which arise not out

of the literal terms of the contract itself. They are superinduced by
pre-existing and higher authority. . . . Every contract is made in

subordination to them and must yield to them as conditions inherent

and paramount."

And this the Court characterizes as "the controlling prin
ciple." Again, after referring to such calamities as fire, flood
and earthquake, in comparison with extraordinary conditions

produced by economic causes and creating an urgent public
need, Chief Justice Hughes says:

"The reservation of state power appropriate to such extraordinary
conditions may be deemed to be as much a part of all contracts as is

the reservation of state power to protect the public interest in the
other conditions to which I have referred." 76

Finally, after referring to the development of a vast body
of laws enacted in the exercise of the police power, but still

preserving "the essential content and spirit of the Constitu
tion," he declares:

"The principle of this development is that the reservation of the
reasonable exercise of the protective power of the state is read into
all contracts." 77

After reading these passages in the opinion of the Court,
we must agree with the writer 78 who interprets the Blaisdell
case as standing for the proposition, "The reservation by the
state of the authority to pass reasonable laws for the welfare
of its citizens is an implied condition of every contract."

74 Ibid.
75 Long Island Water Supply v. Brooklyn, 166 U. S. 685 (1897).
76 Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 439 (1934) .

77 Id. at 444.
78 (1934 ) 34 Col. L. Rev. 361.
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It should also be observed that the controlling opinion in
that case does not differ from the dissenting opinion in
its recognition of the theory of a qualified contract. Both opin
ions proceed upon that theory. In fact Mr. Justice Sutherland
states it even more clearly and freely admits its application in a

variety of cases which he discusses. The point of conflict has
reference to the qualification that is to be implied. Assuming
that the nature of a contractual obligation is to be determined
by the terms of the contract and the laws in force when it was
made, what further qualification of the obligation is to be im

plied? According to Sutherland this further qualification re

fers only to the possibility of subsequent legislation making
performance illegal and thus frustrating the purpose of the

contract; whereas, according to Hughes, this further qualifica
tion refers to any contingency necessitating the exercise of sov

ereign powers and hence includes the contingency of a proper
exercise of the police power.

In conclusion, it may perhaps be proper to add a word of
caution. This discussion has not dealt with the question as to
what constitutes a proper exercise of the police power. It may
perhaps be argued, for instance, that a statute abolishing defi

ciency judgments, or a statute extending the period of redemp
tion, is not a proper exercise of the police power either because
the subject matter does not lie within the reach of that power or
because the regulation is in itself unreasonable. That is a ques
tion which lies beyond the scope of the present study. The

attempt here has been to discover the principle upon which
debtor relief legislation may be sustained and to show that
reason and precedent unite in support of what I have called
the theory of a qualified contract.
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WHEN SHOULD THE CONSTITUTIONALITY OF ACTS OF

CONGRESS BE JUDICIALLY DETERMINED, DURING
ENACTMENT OR YEARS AFTERWARD?

Karl Knox Gartner *

THE DECISIONS in the Gold Clause cases, the Railroad
Pension case, the Hot Oil case, the N. R. A. case, the

Frazier-Lemke Farm Mortgage case 1 and in other cases that
have been decided or that are on their way to decision by the

Supreme Court in which various phases of the "New Deal"
have been contested as unconstitutional, serve to give sharp em

phasis to the fact that no act of Congress, enacted in further
ance of a governmental policy mapped out by the executive and

legislative branches of the government functioning as an ad
ministration holding an unmistakable mandate direct from the
people expressed at the polls, is or can be finally binding until
approved and found to be not unconstitutional by the judicial
branch.

The Roosevelt administration and the 73rd Congress took
office under an overwhelming mandate from the people to "do
something" to regain prosperity. That these constitutional dele
gates of the people "did something" will not be denied, however
much one may disagree with the course of action pursued. What
the results of this course of action would have been, if it had
not been hampered and harrassed by the judicial obstructions
and the uncertainties of administration introduced into the
situation by reason of the possibilities resulting from belated
judicial review and possible veto, is, of course, a matter that
cannot be speculated upon without arousing political contro
versy that would be as undesirable as it would be futile, in so

far as settling anything might be concerned. It is only fair
to assume, however, that these delegates of the people, pro-

*B. S. Yale University (1907), L.L.B. Vanderbilt University (1909);
member of the Bar of the District of Columbia; author of Commentaries
on the Interstate Commerce Act (1921), Notes to Interstate Com
merce Commission Reports (3 vol. 1916), and numerous articles in various

legal periodicals.
i Norman v. Baltimore & Ohio R. Co., 294 U. S. 240 (1935) ; Nortz v.

United States, 294 U. S. 317 (1935) ; Perry v. United States, 294 U. S. 330

(1985) ; Railroad Retirement Board et al. v. Alton R. Co., 295 U. S. 330

(1935) ; Panama Refining Co., v. Ryan, 293 U. S. 388 (1935) ; Schechter v.
United States, 295 U. S. 495 (1935) ; Louisville Joint Stock Land Bank
v. Radford, 295 U. S. 555 (1935).



1935] CONSTITUTIONALITY OF ACTS OF CONGRESS 99

ceeding under the solemn mandate with which they were

charged, were inspired by motives of the highest devotion to

country in the case of every measure which they enacted and
in every executive order issued pursuant to such enactments.
That the people of the country were satisfied with the course

pursued, was demonstrated in the only way in which a refer
endum can be had under our system of government, when they
returned to both houses of the 74th Congress more members
of the majority party than had sat in the previous Congress.
If national sovereignty reposes in the people, the propriety,
that is the constitutionality in the political sense, of all of the
acts of the 73rd Congress might in a qualified way be said to
have been ratified and affirmed by the election of the 74th
Congress.

The United States, however, is not a government by ref
erendum. It is a government by a written Constitution, which,
however, strangely enough, fails to provide for a direct pro
cedure for determining what is or what is not "constitutional" ;
but a Constitution, nevertheless, that specifically recognizes cer

tain private rights and provides for an independent judiciary
to enforce them. In resorting to the judicial processes to pro
tect or enforce these private rights set up by the Constitution,
it was inevitable that enactments of the legislative branch must
have been put into alleged conflict with constitutional provision
in such a way that the only possible judicial action, appar

ently, must constitute a determination of constitutionality.2
And as every student of our constitutional law knows, it is the

rule, as stated in the famous decision of Marshall in Marbury
v. Madison,3 that the Supreme Court has the right, and that it
is its judicial duty, under the Constitution, to declare void and
of no effect an act of Congress which it construes to be incom

patible with the Constitution.
If such is the constitutional prerogative of the judicial

branch, then it must follow that no enactment of the legislative
branch can be finally binding and constitutional until the Su

preme Court has so found it to be, since, until it is so found to

be by the Supreme Court, the entire administrative plan based
thereon may be overthrown by an adverse decision on the con

stitutionality of an essential part of that plan, notwithstanding
that, during the time that intervenes between the enactment of

2Adkins v. Children's Hospital, 261 U. S. 525 (1923).
3 1 Cranch 137 (1803).
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such legislation by Congress and a consideration by the Supreme
Court of its constitutionality, vast sums of public money may
have been spent in furtherance of an administrative plan that,
in the best judgment of the legislative and executive branches,
had to be put into operation forthwith to meet a public emer

gency that demanded immediate action, and notwithstanding
that untold private commitments must also have been made in
which the status quo can never afterwards be restored.

This belated judicial review and possible veto of adminis
trative policy, one, two or more years after the administrative

plan has had to be projected, introduces into every attempt of
an administration to "do something" that factor of uncertainty
which of itself is enough to defeat any project of government
that depends upon a restoration of business confidence, unless

big business itself dominates the administration.
On the other hand, why should the executive branch, through

its influence over the legislative branch pursuant to patronage
or party control, be permitted to project administrative plans
that must necessarily be held to be unconstitutional eventually?
Why shouldn't the judicial veto be made effective prior to the
enactment of the unconstitutional legislation and before the
mischief is done?

The executive and the legislative branches, charged with
the duty to formulate the governmental policy in furtherance
of the destinies of our people, should nevertheless be able to

proceed, fortified in the certainty that the legislation enacted
to that end would be beyond attack or reversal as being with
out, or against, the constitutional authority. Since such veto
can only come from the judicial branch, it should require no

illustration or elaborate argument to support the proposition
that a co-ordination should be secured between the three
branches which would make a belated judicial veto impossible,
without, at the same time, foregoing in the least degree, the
protection against bureaucracy that the independent judicial
review is designed to afford.

Some routine can be fashioned, unquestionably, that will
permit either house of Congress, by resolution, drawn by its

judiciary committee, to certify to the Supreme Court questions
of constitutionality inherent in any legislation that is under
consideration, just as questions of law are now certified to the
Court by the lower courts. Questions so certified would be
docketed by the Court for preferred consideration and would
be set down for argument or submitted with or without briefs,
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according to whatever method would best serve in a particular
situation to afford the Court the opportunity to reach thereon
an immediate decision, advisedly. Provision could be made so

that by petition for intervention each interest involved would
be represented before the Court by counsel, and so that all fac
tions in the house certifying the question could be represented
by counsel. The judiciary committee of either house would
employ such counsel as it might desire and every provision
could thus be made to engage at government expense the assis
tance of the most eminent counsel to appear on behalf of every
side of every such problem presented. The Court could thus
be afforded the assistance of the best constitutional lawyers
in the country in reaching a decision on these great questions
of constitutionality. Its decision in each such case would be
in writing and would be published as any other decision and
would render res adjvdicatcb all subsequent considerations of

constitutionality presented by the questions so certified. When
such a decision is certified by the Clerk of the Court, to the house
of Congress which certified the question or questions, it would
become a part of the record of such house with respect to such
legislation and would in the very nature of things serve as a

bar to the enactment of legislation that was contrary thereto.
If, however, it should happen that legislation should be enacted

by Congress contrary to the decision so rendered, the decision
would serve as a basis for presidential veto. In the unthink
able event that both Congress and the Chief Executive should
ignore the judicial veto so expressed, the resulting situation
would be no different from that which would confront the coun

try, if, by a delayed veto, the Supreme Court should reach a

decision to which the executive branch of the government would
refuse to conform.4

4 In Worcester v. State of Georgia, 6 Pet. 515 (1832), the Supreme
Court held a statute of the State of Georgia void as being in conflict with
the federal treaty-making powers and declared that Worcester who was

confined in a Georgia penitentiary for an offense against the statute in

question should be released. President Jackson who was wholly out of

sympathy with the decision, in spite of his duty to give effect thereto, is
reported to have said, "John Marshall has pronounced his judgment; let
him enforce it if he can." The judgment was never enforced and the State
of Georgia successfully resisted the decision and maintained and sustained
its sovereignty over territory which had been claimed by the Cherokee
Indians. 1 Beyce, The American Commonwealth (3d ed. 1907) 268, 269;
see also 1 Warren, The Supreme Court in U. S. History (1928) 759;
and 78 Federalist (Lodge ed. 1894) 482-491.
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Under any circumstances such veto decision, although dis

regarded by the Congress and the president, would, neverthe
less, be the mandatory authority upon which any inferior federal
court of original jurisdiction would have to grant an injunction
against the execution of such legislation upon suit by any in
terested party or pursuant to the procedure now authorized,
leading to declaratory judgments in the federal courts.5 The
decision of the Court pursuant to such a routine would consti

tute, therefore, a real precedent on constitutionality as distin

guished from the effect of an advisory opinion.
It cannot be urged that a determination of constitutionality

pursuant to such certification of questions by the legislative
branch would constitute a pre-judgment by the Supreme Court
of private rights guaranteed by the Constitution, since the de
termination must necessarily preserve the private right saved

by the Constitution for the continued enjoyment of the citizen
against any unauthorized governmental encroachment, just as

it must necessarily preserve the reserved powers against fed
eral encroachment while at the same time upholding the federal

authority itself. These are but the elements of constitutionality.
How can there be any pre-judgment of private rights when the
determination preserves and keeps intact that only which the
Constitution itself provides? If the Supreme Court is the final
and sole judge of constitutionality, as it undeniably is, under
its decisions which the people have not sought to alter by
amendment to the Constitution restating the powers of the Su

preme Court to the contrary,6 it must follow that its decis
ion on constitutionality is itself "constitutional." It creates

nothing not already existing, it preserves only that which al

ready exists. How can such a determination be any more of
a pre-judgment of private rights than the Constitution itself?

The tri-partite design of our government will not in the
least be altered by the change in routine proposed. If anything,
such change will give affirmative expression to the real pur
poses of that design as the everlasting bulwark against bureau
cracy. As long as the function of judging is segregated into in-

5 48 Stat. 955, 28 U. S. C. A. � 400 (1934) ; North Carolina & St. L.

Ry. Co. v. Wallace, 288 U. S. 249 (1932).
6 Resolutions have been offered in Congress from time to time to amend

the Constitution so as to substantively deny any power in the Supreme
Court to declare any act of Congress unconstitutional. Such a resolution
was offered by Congressman Hill of Washington in the 1st Session of the
74th Congress.



1935] CONSTITUTIONALITY OF ACTS OF CONGRESS 103

dependent hands, separate and distinct from those that perform
the legislative or executive functions, the liberty of the people
is assured.

The change proposed would in no sense alter the independent
character of the Supreme Court. It would not be possible for
the executive department to assert any more influence over

the deliberations of that body in connection with its determina
tions of constitutionality pursuant to certification of questions
by Congress, as proposed, than at present pursuant to such de
termination in "cases;" and, likewise, Congress would have no

more authority over the Supreme Court in the one instance than
it has in the other.

There can rightly be no contention made that the change
proposed would turn the Supreme Court into a Star Chamber
such as the Privy Council of England became. The Privy Coun
cil became a Star Chamber because it owed allegiance solely to
the King. The prerogative of our Supreme Court under the
Constitution is as inherent as is the prerogative of the executive
branch or the legislative branch, and, as long as that preroga
tive is maintained as so inherent and independent, the tri-par-
tite structure of our government will be maintained and pre
served.

A mere change in the time when the prerogative of the Su
preme Court may be invoked, to wit: prior to the adoption of
the legislation instead of one, two or more years afterward,
obviously, cannot alter its inherent and independent character.
On the contrary, such change in the time the Supreme Court
renders its opinion on constitutionality, as contemplated, will
actually enhance its independence of decision. If the Supreme
Court is afforded an opportunity prior to its enactment to pass
upon the question of constitutionality inherent in particular
legislation which is to be the basis for a comprehensive adminis
trative plan, such as the Joint Resolution of Congress of June
5, 1933,7 which was the legislative enactment involved in
the Gold Clause cases,6 its decision would be reached in com

plete conformity with principles of inherent constitutionality,
free from the influence of any political or practical considera
tions which inevitably attach to a decision that must be rendered
after the legislation in question has been in operation, and gov-

7 48 Stat. 113 (1933), 31 U. S. C. A. � � 462, 463, 821 (1934).
8 Norman v. Baltimore & Ohio R. Co., 294 U. S. 240 (1935) ; Nortz v.

United States, 294 U. S. 317 (1935) ; Perry v. United States, 294 U. S. 330
(1935).
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ernmental, as well as private, commitrnents have been made in

which the status quo can never be restored, and a decision, con
trary to its constitutionality, which might otherwise be clearly
called for, would lead to unwarranted enrichment of a few spec
ulators or capitalists, to the embarrassment of the government,
which would be so overwhelming as to be little short of catas

trophic.
It only remains to observe that, should the judicial determi

nation be against the constitutionality of any particular legis
lation under consideration by Congress, such decision of the

Supreme Court could not serve to thwart the popular will with
respect thereto, for the Constitution provides a way to such

legislation, nevertheless, by amendment. If it be objected that
a fundamental change in governmental powers or processes,
that can only be accomplished by amendment of the Constitu

tion, is too slow, the sufficient reply is that such an objection is
an objection, in fact, to government by a written Constitution
which can be altered only by amendment. It is to be observed,
however, that a truly popular measure can be written into the

Constitution, by amendment, in a conveniently short space of

time, as witness the amendment ending Prohibition which was

adopted in less than ten months time.9
If it be objected that a decision on constitutionality, contrary

to the political desires or aims of the majority party in Con

gress, delivered at the time the unconstitutional legislation is
under consideration, would draw the Court into the maelstrom
of political controversy and serve to make the Court the target
for disrespectful criticism, it need only be replied that the Court
itself holds within its own hands the complete answer to such

objection, for, in its decision, in the force of its logic and sound

application of constitutional principle, the Court must surely
disarm its would-be critics.
If it be urged that a decision denying the constitutionality

of legislation proposed at the request of an organized minority,
at the time such legislation is being considered by Congress
and is being popularized by the means of propaganda available
to such minorities, would accelerate the pressure of apparent
public opinion which such organized minorities can, and would,
bring to bear upon Congress to enact the necessary resolution

9 That amendment resolution was adopted by Congress February 20,
1933, and the amendment was declared adopted December 5, 1933. 48 Stat.

1749 (1933), U. S. C. A. Am. 21 (1934).
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to amend the Constitution to meet such decision, and that it is
better to have a breathing spell as afforded under the present
system between the enactment of legislation and the judicial
veto months and years afterwards, it is perhaps a sufficient
answer to remind that the breathing spell, between the congres
sional resolution to amend the Constitution and the necessary
ratification thereof, is usually long enough to determine the

genuineness and soundness of the public demand for the legis
lation in question.
If it be argued further that to require the Court to render

its decision upon constitutionality when the particular legisla
tion is under consideration by Congress, in the case of a decis
ion contrary to the view of the majority of Congress, would
subject the Court to a threat of legislation adding additional
members to the Court who would be committed, before appoint
ment, to the desired view, in sufficient numbers to assure a

favorable decision upon reconsideration, it might be suggested
that such a possibility exists under the present routine but that
such possible action by Congress could be absolutely forestalled

by including in the legislation, by which it is hereinafter pro
posed that the new routine can be secured, a provision provid
ing that while the system provided for is in vogue, the number
of Justices as now provided for by law shall not be changed.

Assuming then, the desirability of this proposed change in

routine, how can it best be accomplished, by amendment to
the Constitution, or simply by an act of Congress?

That this change could be accomplished by amendment, no

one will deny, but, immediately this power in the Supreme
Court is recognized by a constitutional amendment, the fine

balance set up by the Constitution between the three depart
ments of the government will be disrupted, for then the judici
ary will be superior to both the executive and legislative de

partments, because it will possess, by specific substantive con

stitutional grant, the final power of non-reviewable veto over

the other departments, and our government will at once become
a judicial dictatorship by specific substantive constitutional
grant.

Without such amendment, the Supreme Court exercises the

power to declare acts of Congress unconstitutional solely by
acquiescence of the people as represented by the executive

branch, in such decisions. Without such amendment, the execu

tive branch is free at any time to repudiate a decision of the
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Supreme Court just as was done in Worcester v. State of
Georgia,9w and there is no possible way for the Supreme Court
to enforce its decisions.10

It is this necessity of cooperative action between the three

great branches of our government and the impotence of any
one department to enforce its own decisions that is an essential
part of the design against bureaucracy which is, at once, the
weakness, and yet, the glory, of the system of government set
up by our Constitution.

It must be remembered and understood that the right de

clared, in Marbury v. Madison,11 to be the prerogative of the
Supreme Court, viz : to declare acts of Congress unconstitutional
and, therefore, void, is not a right delegated to it by substan
tive provision in the Constitution, but is a right which the Court
has itself assumed.12

9(a) 6 Pet. 515 (1832), cited note 4, supra.
10 78 Federalist (Lodge ed. 1894) 482.
11 1 Cranch 137 (1803).
12 Marbury, a citizen of the District of Columbia, had been appointed

a justice of the peace by President John Adams and had been confirmed by
the Senate and his commission had been duly signed by the President and
transmitted to the Secretary of State where the seal of the United States
had been affixed during the final days of the Adams administration. In

some manner, not stated, the commission disappeared and was never de
livered to Marbury, and Madison, the new Secretary of State under the

incoming Jefferson administration, refusing to accord him satisfaction in
the matter, Marbury brought an original action for mandamus in the

Supreme Court against Madison, allegedly under the Judiciary Act of 1789,
establishing the courts of the United States, which specifically conferred

upon the Supreme Court the power among others to issue writs of
mandamus to persons holding office under the authority of the United
States. Holding that the power to issue writs of mandamus belonged to

the original jurisdiction as distinguished from the appellate jurisdiction
of courts and in view of the fact that Article III, Section 2 of the Con
stitution defines the original jurisdiction of the Supreme Court and limits
it to specified categories of which the instant case was not one and provides
that in all others its jurisdiction is appellate only, the Judiciary Act of
1789, in so far as it attempted to confer any power upon the Supreme
Court to issue writs of mandamus to public officers, was held to be uncon

stitutional. Finding that there was no warrant for the act of Congress
conferring upon the Court the power to issue writs of mandamus, the
Court then held that it was the peculiar function of the Supreme Court to
determine whether any and every act of Congress was warranted by the
Constitution, saying: "So if a law be in opposition to the Constitution; if
both the law and the Constitution apply to a particular case, so that the
court must either decide that case conformably to the law, disregarding
the Constitution; or conformably to the Constitution, disregarding the law;
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An act of Congress setting forth this routine would consti
tute a declared acquiescence by Congress in this right in the
Supreme Court, which exists today only by such assumption and
tacit acquiescence of Congress and the people who have failed
to amend the Constitution, restating the powers of the Supreme
Court and limiting them accordingly. Such an amendment will
probably never be adopted because everyone recognizes that a

proper judicial declaration of constitutionality is desirable.

If, however, the acquiescence of Congress in the power in
the Supreme Court is given by an act of Congress rather than
by amendment to the Constitution, such acquiescence can be

similarly withdrawn by act of Congress. The very ease with
which such Congressional acquiescence can at any time be with
drawn, will, of itself, be a protection and safeguard against any
tendency on the part of the Supreme Court to allow political
considerations to enter into its judgments on constitutionality,
which might be the tendency if such power were conferred upon
the Court by amendment. As long as the Congressional acquies
cence in the routine set up can be withdrawn by a repealing
act of Congress, the Supreme Court in the exercise of this power
can never be the dictator it might otherwise become.

the court must determine which of these conflicting rules governs the casa.

This is of the very essence of judicial duty." And, thereupon, denied the
writ prayed.

It must be noted that it was not necessary for the Court to have
decided the constitutional question which it raised in Marbury v. Madison.
The case turned, necessarily, upon the question of whether the Court had
the power to issue a writ of mandamus under the facts of the particular
case. Instead of holding that the Judiciary Act of 1789 was unconstitu
tional in so far as it conferred upon the Supreme Court the power to
issue writs of mandamus, the Court might have, and undoubtedly should

have, held simply that the power to issue writs such as mandamus, which
belonged to the original jurisdiction of courts, conferred by the act in

question, was necessarily limited to cases as to which the Court was granted
original jurisdiction by the Constitution and that since an original suit
in the Supreme Court by Marbury against Madison was not authorized
by the Constitution, the original suit itself should be dismissed for lack
of jurisdiction. Under such a disposition of the particular case, which
would manifestly have been a legally proper determination, the question
of the constitutionality of the law of Congress could not have been involved.
Nevertheless, it was inevitable that this constitutional question must have
been decided eventually, and, therefore, however erroneous the occasion of
its decision may have been, the rule of law announced must be accepted as

reflecting what the Court would have announced anyway under proper
circumstances.
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Such an enabling act, providing for the routine as outlined,
would afford the Supreme Court an opportunity to co-operate
with Congress in realizing the desirable result anticipated.
Such co-operation by the Supreme Court would require in turn

a certain acquiescence on its part, since the Court has held,
under other circumstances which might be thought by some to

be similar, that the judicial power of the United States as dele

gated in Article III extends only as it may relate to "cases."
Such mutual acquiescence, however, would present the

soundest possible basis upon which such routine might be es

tablished in the public interest. A routine, which depends for its
exercise upon such mutual acquiescence of the two govern
mental bodies vitally concerned, will necessarily be practiced
solely in the public interest, as it could not survive if any attempt
were made to subvert it to the improper enhancement of the

power of either. Guarantee against collusion between the Su

preme Court and the Congress lies in the representative char
acter of Congress, the personnel of which can be changed every
two years by the direct vote of the people.

When the decisions of the Supreme Court are examined, no
insuperable barrier to such acquiescence on the part of the
Court is found.

In Liverpool, etc., Steamship Co. v. Comrs.,13 a steamship
company was suing to recover a head tax collected by the State
of New York and the defense, among others, was an act of Con
gress which undertook to render such exactions, by states, legal
ex post facto. A directed verdict for the defendant following the
opening statement to the jury by counsel for plaintiff, and before
any evidence was heard, was given by the trial court. In re

versing such judgment, among other things the Supreme Court
said:

"If on the other hand, we should assume the plaintiff's case to

be within the terms of the statute, we should have to deal with it

purely as a hypothesis, and pass upon the constitutionality of an Act
of Congress as an abstract question. That is not the mode in which
this court is accustomed or willing to consider such questions. It has
no jurisdiction to pronounce any statute, either of the State or of the
United States, void, because irreconcilable with the Constitution, except
as it is called upon to adjudge the legal rights of litigants in actual
controversy." 14

13 113 U. S. 33 (1885).
14 Id. at 39. See also Osborn v. Bank of United States, 9 Wheat. 738,

819 (1824).
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Certainly no obstacle is presented by these cases to the co

operative action by the Supreme Court as proposed. Without
an enabling act by Congress, clearly the Supreme Court can

have no occasion to declare an act of Congress unconstitutional,
and, therefore, void, until and unless the question is raised in

litigation brought to assert private rights recognized by the

Constitution.
Such a holding, however, is not tantamount to saying that

Congress, pursuant to its power under Article II, Section 8,
Clause 18, to enact all laws necessary to carry into execution
and give effect to all powers vested in the government of the
United States, may not provide for an occasion, other than in
a "case," for carrying this extra-judicial power into execution

pursuant to a routine as here proposed.
To be sure Section 2 of Article III provides that :

"The judicial Power shall extend to all cases, in Law and Equity,
etc."

But such a statement can by no means limit the judicial power
of the United States to litigated matters, if this strange power
to declare void the acts of a legislature, exercising a direct
mandate from the people, is itself the "very essence of the judi
cial power," as held by the Supreme Court in Marbury v. Madi
son.

The Supreme Court recognizes that no other court in the
world has ever claimed such power, and that, even in such a dem
ocratic and representative form of government as England, the
courts have no power to declare void any act of Parliament,15
and it was early admitted by the Supreme Court that the Con
stitution conferred no such power upon the Supreme Court

specifically,16 and it is clear that this power was later assumed
to belong to the Court only on the ground that it was the "very
essence of the judicial power." 17

But if there is the power in the government of the United
States to declare an act of its legislative branch unconstitutional

and, therefore, void, and if such power is of the "very essence

of the judicial power," then clearly and undeniably this must
be one of those powers of the government of the United States
which Congress is empowered to legislate how it shall be exec-

15 Gordon v. United States, 117 U. S. 697, 705, 706 (1864).
16 Cooper v. Telfair, 4 Dall. 14, 16 (1800) .

17 Marbury v. Madison, 1 Cranch 137, 178 (1803).
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uted, under the power specifically delegated to Congress by Ar
ticle II, Section 8, Clause 18.

It might be observed that the private rights of the British

people given constitutional recognition under the law of that

land, which rights are just as comprehensive as those stated

in our Constitution, are fully and completely preserved and

enforced by the British courts without resort to declaring void,
acts of Parliament. Why, then, is it necessary for our courts
to declare acts of Congress void in order to preserve private
rights, if the courts of England have for centuries preserved
the private rights of the citizens of England without any power
to declare the acts of Parliament void, because unconstitutional?

The power which the Supreme Court assumed in Marbury
v. Madison, must, therefore, be a power over and above the

ordinary judicial power that is required to adjudicate "cases."
If it is such an "extra judicial power," its exercise cannot be
limited to "cases."

Necessarily, until Congress by statute provides for carry

ing this power of the United States into execution, there is no

opportunity for the Supreme Court to exercise the power except
in "cases" because, until the matter is so raised, in the absence
of an enabling act of Congress providing for any other routine,
there can be no other occasion for the exercise of such power.

Of course Congress has no power to delegate to the judicial
branch the performance of a task that is not judicial in nature.

Any such attempted delegation would violate the fundamental
tri-partite character of our government and is barred by our

design against bureaucracy. And all of the decisions of the

Supreme Court which have denied the validity of acts of Con
gress, delegating duties to the judiciary, have been based upoh
the proposition that the duty assigned was not a judicial duty.
In every such case the duty imposed was in connection with
the assertion of private rights. And the test, developed by the
Court for determining whether the duty imposed is judicial,
is whether the judgment of the court can in a legal sense be
executed.18

18 Den v. Hoboken Land & Imp. Co., 18 How. 272, 284 (1855) ; Smith v.

Adams, 130 U. S. 167, 173 (1889) ; Interstate Commerce Commission v.

Brimson, 154 U. S. 447 (1894) ; La Abra Silver Min. Co. v. United States,
175 U. S. 423, 457 (1899) ; Dist. of Columbia v. Eslin, 183 U. S. 62 (1901) ;
Gordon v. United States, 117 U. S. 697 (1864) ; Hayburn's Case, 2 Dall.
409 (1792) ; United States v. Ferreira, 13 How.

.

40 (1851) ; Hunt v. Pallas,
4 How. 589 (1846) ; McNulty v. Batty, 10 How. 72, 79 (1850) ; Muskrat v.
United States, 219 U. S. 346 (1910).
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There can be no possible dispute as to the soundness of the
test invoked to determine the judicial nature of the duty im

posed where the duty is simply one connected with the protec
tion or enforcement of private rights, litigation in other words.
And it is equally obvious that the validity of an act of Congress
may arise in a "case." But it by no means follows that, if the
determination of the compatibility of an act of Congress with
the Constitution is "the very essence of judicial power,"
the occasion for determining such compatibility arises only in
such "cases."

All that awaits, is for Congress to provide the occasion for
the exercise of this "extra-judicial power" in relation to the

supreme "public rights," as distinguished from the "private
rights," which can only be justiciable through litigation, by pro
viding, for example, for the routine as here proposed. And

support for this view is found in Den v. Hoboken Land & Imp.
Co.,19 where the Supreme Court, in holding that Congress was

without power to delegate to the judicial branch a task which
according to the test, is not judicial, said:

"At the same time there are matters, involving public rights, which
may be presented in such form that the judicial power is capable of

acting on them, and which are susceptible of judicial determination,
but which Congress may or may not bring within the cognizance of
the courts of the United States, as it may deem proper." 20

Certainly a determination that all or any acts of the Con

gress from the moment of enactment are not incompatible with
the Constitution, so that the administration thereof will not

be contrary to the "supreme law of the land," is of the utmost

"public right."
It is assumed, of course, that no action designed to effect

the procedure proposed would be undertaken by Congress with
out first laying a proper basis for the cordial co-operation of
the Supreme Court through informal conference between the
chairmen of the judiciary committees of the respective houses
of Congress and the Chief Justice. When the proper and con

venient routine is thus developed through such conference, a

bill could be presented, with every assurance of its fulfilling en

tirely the purpose in view, in such a manner that it would re

ceive the hearty support of the Court, if enacted.

19 18 How. 272 (1855).
20 Id. at 284.
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Of course if the Court should withhold its co-operation and

Congress felt assured that the procedure was essential in the

public interest, it would seem that its power to enact measures

to carry such routine into execution as proposed is beyond ques

tion.
If such a routine is enacted into law by Congress, can the

Supreme Court be forced to conform? Hamilton seems to have

been of the view that impeachment presented the proper course

under such circumstances. In addressing himself to certain

apprehensions, expressed by enemies of the Constitution, that
the judiciary, as provided, might encroach upon the legislative
branch, and in summing up the reasons or inferences to the

contrary, he, in part, said:

"And the inference is greatly fortified by the consideration of the

important constitutional check which the power of instituting impeach
ments in one part of the legislative body, and of determining upon

them in the other, would give to that body upon the members of the

judicial department. This alone is a complete security. There never

can be danger that the judges, by a series of deliberate usurpations
on the authority of the legislature, would hazard the united resentment

of the body interested with it, while this body was possessed of the

means of punishing their presumption, by degrading them from their
stations. While this ought to remove all apprehensions on the subject,
it affords, at the same time, a cogent argument for constituting the
Senate a court for the trial of impeachments." 21

The means for effecting the routine proposed, are obviously,
at hand.

21 81 Federalist (Lodge ed. 1894) 505.
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THE SUPREME COURT OF THE UNITED STATES

17OR the first time since it was organized in 1879 1 the Su-
preme Court of the United States met in a home of its own

when it convened for the October Term on October 7, 1935. Al
though housed in a magnificent new $10,000,000 edifice the
opening session was routine in nature and devoid of any for
malities other than those incident to the usual session. Open
ing a term in which its decisions may effect the whole future
course of government, the Court faced a docket of some 500

il Stat. 73 (1789), 28 U. S. C. A. � 321 (1926).

113
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cases, which, though large, was not unusual. Of vital import
to the welfare of the country are the controversies before the
Court involving the constitutionality of several recent acts of

Congress, so-called New Deal legislation. The balance of the
docket is composed of cases involving taxes, federal and state,
insurance, personal injury damages, bankruptcy, patent rights,
utility rates and interstate commerce.

The first session was devoted principally to the admission of

attorneys and the consideration of preliminary motions. Agree
ing to one of these motions, the Court dismissed from its docket
an important constitutional controversy 2 challenging the val
idity of federal loans or grants through the PWA to finance
the construction of municipally owned electric light plants and

distributing systems. There being no argued cases under ad
visement awaiting decision, the Court adjourned until October
14th, when it began to hear arguments and announced whether
it would review some of the 400 cases filed since the close of its

April Term.
Earnest consideration of the cases on its docket began on

the 14th of October when it acted upon two hundred and seven

ty-eight petitions for certiorari, granting fifty-four and deny
ing two hundred and twenty-four. It dismissed appeals in nine
teen cases, announced that it would hear twenty-six cases on

appeal by noting probable jurisdiction, and denied all pending
petitions for rehearings. In handing down three hundred and
eighty orders it is claimed an all time record was set.

Probably the most important case which the Court has
granted a hearing, one of the New Deal cases, is the attack on

the constitutionality of the Agricultural Adjustment Act.3 In
this case the government is asking the Supreme Court to reverse

a decision of the Boston Circuit Court of Appeals in a suit
brought by the Hoosac Mills Corp.,4 of Massachusetts, attack
ing the validity of agricultural processing taxes. The process
ing taxes are imposed under the Act to pay benefits to farmers

participating in AAA crop-adjustment programs, e. g., rental
and benefit payments to farmers who agree to control of pro
duction or to withdrawal of lands from cultivation. The Act
also assessed a floor stocks tax on articles or commodities which

2 Kansas Utilities Co. v. City of Burlington et al., No. 385, Oct. Term,
1935.

3 48 Stat. 34 (1933), 7 U. S. C. A. � 608 (3) (1934).
4 United States v. Butler et al., Receivers, No. 401, Oct. Term, 1935.
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already had been processed. In attacking the constitutionality
of such taxes as, for instance, those laid on the changing of
cotton into cloth and wheat into flour, it is to be argued to the
Court that the taxes are direct and therefore should be appor
tioned; that such taxes are not uniform; that they amount to
the taking of property without due process of law; that, with
respect to such taxes, legislative power granted to Congress
has been unlawfully delegated to the President; that Congress
is without lawful authority under the Constitution to impose
such taxes and hence has acted in violation of the Tenth Amend
ment. It is also to be contended that the taxes are not levied,
or the proceeds appropriated, for the general welfare, but rather
for a private and not a public purpose, and are to be expended
for a purpose not authorized by any grant of constitutional
power. Upon the outcome of this suit depends the validity of
all the processing taxes, including those laid on rice, corn, hogs,
sugar beets and sugar cane, jute, peanuts and rye. The de
cision in this case is expected to have far-reaching economic
and political significance, since it is believed that an unfavor
able ruling against the government may precipitate an attempt
to amend the Constitution.

Because of its being the first attempt in this country to

regulate by national legislative command the amount of a com

modity a man might grow without penalty, the attack on the

constitutionality of the Bankhead Cotton Control Act 5 has ex

cited unusual interest. In this case 6 a grower of cotton seeks
a mandatory injunction to compel a railroad company to accept
and transport in interstate commerce bales of cotton, which do
not have attached thereto bale tags showing the payment of
the tax imposed thereon by the Act, or certificates showing ex

emption of the cotton from tax. It is urged that the Act, in so

far as it prohibits the transportation of untaxed cotton not ex

empt from taxation, is unconstitutional, and that such injunc
tion is necessary to avoid a multiplicity of suits for damages
against the railroad for refusal to accept and transport such
cotton.

The future of the government's experiment in power pro
duction will be determined by the decision in the Tennessee

5 48 Stat. 598 (1934), 7 U. S. C. A. � 701 (1934).
6 Moor v. Texas and New Orleans Railroad Company, No. 49, Oct.

Term, 1935.
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Valley Authority case.7 This suit goes to the heart of the gov
ernment's right to sell power other than that actually and un

avoidably produced as surplus in performing some govern
mental function. The Tennessee Valley Authority Act of 1933 8

is statutory authority for the purchase from a power company,
by the Authority, of its transmission lines extending from Wil
son Dam at the Muscle Shoals plant in Alabama into seven Ala
bama counties and for the sale by the Authority of power pro
duced at such Dam to municipalities operating distributing
plants, to be transmitted by such lines to the plants of the mu

nicipalities. The constitutionality of the legislation has been
challenged by stockholders of the Alabama Power Company
who seek to have annulled a contract, between the Authority
and the Power Company, for the purchase by the Authority of
these transmission lines. The stockholders contend that such
activities of the Authority are beyond the constitutional powers
of the Federal Government, and that such power was not granted
by the Act of 1933. The question whether the Tennessee Valley
Authority Act unconstitutionally delegates legislative power
with reference to the Norris Dam, and whether the TVA has
been authorized to construct the Wheeler and Pickwick Dams
cannot be raised in the instant case, since the only electric
energy involved is that which is created at Wilson Dam. The
Circuit Court of Appeals for the Fifth Circuit 9 has upheld the
constitutionality of the Act, reversing prior decisions of the
late District Judge Grubb.10

An interesting Mississippi case 11 in which the Court has
noted probable jurisdiction, is that challenging a provision of
the United States Warehouse Act 12 which makes it a crime
to remove, without authority, agricultural products stored in
a warehouse licensed under the Act. It is contended that Sec
tion 270, Title 7 of the United States Code is unconstitutional
in that Congress had no authority to declare it an offense against
the laws of the United States to remove agricultural products
without authority from a federal licensed warehouse.

7 Ashwander et al v. Tennessee Valley Authority et al., Nos. 403-4,
Oct. Term, 1935.

8 48 Stat. 58 (1933), 16 U. S. C. A. � 831 (1934).
9 Tennessee Valley Authority et al. v. Ashwander et al. ; Ashwander

et al. v. Tennessee Valley Authority et al, 78 F. (2d) 578 (1935) .

109 F. Supp. 800 (1935); 9 F. Supp. 965 (1935).
n United States v. Hastings, No. 22, Oct. Term, 1935.
12 39 Stat. 486 (1916), 7 U. S. C. A. � � 241-273 (1926).
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The constitutionality of state legislation is questioned in
several cases now before the Court.

A Florida statute which makes bonds or matured interest

coupons of all counties and taxing districts receivable at par,
and in lieu of money, in the settlement and redemption of delin

quent taxpayer certificates or other evidences of tax liens cover

ing lands sold for nonpayment of taxes, is attacked 13 as vio

lating Section 10 of Article I of the Federal Constitution. The
contention is made that this statute impairs the contract obli

gation of an improvement district with its bondholders, who

purchased its bonds prior to the enactment of such law, and that
the statute also violates the Fourteenth Amendment by de

priving such bondholders of their property without due process
of law.

Whether an order of the State Docks Commission of Ala

bama, prescribing among other things, the payment of $7.50
for each vessel of 500 tons or over entering the port of Mobile,
Alabama, to meet the expense attendant upon the supervision
of the port and the proper accommodation of vessels, which
order was entered pursuant to a state statute giving the Com
mission authority to fix reasonable rates or charges for all

services and for the use of all improvements and facilities of

the port, is invalid on the ground that the charges so prescribed
are duties on tonnage and an undue burden on interstate com

merce, and as such, violative of Sections 8 and 10, Article I, of
the Federal Constitution�is the question raised in another
case 14 in which a hearing has been granted.

That the state of Oregon has violated the Fourteenth Amend

ment, as well as Section 8 of Article I, of the Federal Consti

tution, is the charge made in a case 15 which questions the right
of the State Department of Agriculture to fix standard con

tainers for strawberries and raspberries of specific detailed
dimensions made in a particular way, or to prescribe stand
ard containers, and to make non-compliance with its orders a

misdemeanor. It is submitted that this does not constitute a

valid exercise of the police power of the state, as it deprives a

manufacturer, who manufactured containers of the same cubic

13 Wall et al v. McNee, No. 35, Oct, Term, 1935.
14 Clyde Mallory Lines v. State Docks Commission, State of Alabama

ex rel, No. 43, Oct. Term, 1935.
15 Pacific States Box & Basket Co. v. Gehlmar, Director, etc., et al, No.

48, Oct. Term, 1935.
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content but of a different design and sold to dealers in Oregon
for a number of years, of his property without due process of

law, denies him equal protection of the law, and that such
orders interfere with and impose unlawful burdens on inter
state commerce.

The Court noted probable jurisdiction and will hear a case 16

in which the state of Virginia is claimed to be without power
to condemn land to make a gift of such land to the Federal
Government for the purpose of creating a national park. The
statute allowing the same is claimed to deprive the landowner
of his property in violation of the Fourteenth Amendment.

As in recent years, the docket of the Court is dominated,
at least numerically, by cases involving federal and state taxes.

In two cases 17 involving excise taxes the Court will be asked
to decide whether Section 701 of the Revenue Act of 1926 is

valid, in view of the repeal of the Eighteenth Amendment, and
whether the statute imposes a tax or a penalty. The statute

imposes a so-called special excise tax of $1,000 on persons car

rying on the business of a brewer, distiller, wholesale or retail

liquor dealer, wholesale or retail dealer in malt liquor, or manu
facturer of stills, in any place where such business is prohibited
by the law thereof.

A nice question is raised in Bingham et al., Executors v.

United States,18 involving the Federal Estate Tax, wherein it
is argued that Section 402 (f ) of the Revenue Act of 1918 is
violative of the Fifth Amendment if it is to be construed to re

quire the inclusion, in the gross estate of an insured, of the pro
ceeds of insurance policies taken out on his life and irrevocably
assigned, prior to the enactment of the statute, to his wife, "pro
vided she survives me," the insured thereafter having no con

trol or power over the disposition of the policies, or the pro

ceeds, which could limit or affect the rights of his wife.

In Grojean, Supervisor of Public Accounts of La. v. Amer
ican Press Co., Inc.,19 the application of a Louisiana state privi
lege tax on newspaper and periodical publishers is attacked
on the ground that it is arbitrary and unlawful in its discrim-

16 via v. State Commission on Conservation and Development of the
State of Virginia, No. 58, Oct. Term, 1985.

it United States v. Constantine, etc., No. 40, Oct. Term, 1935; United
States v. Kesterson et al, No. 46, Oct. Term, 1935.

is No. 83, Oct. Term, 1935.
19 No. 303, Oct. Term, 1935.
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inatory features, in that it imposes a license tax for the privi
lege of engaging in business as publishers selling advertising
space in newspapers and periodicals, based on the gross receipts
of such business, and that it is restricted in its application to

publishers having a circulation of more than 20,000 copies per
week. It is further contended that this statute discriminates
arbitrarily and unreasonably against the publishers of news

papers having a weekly circulation in excess of 20,000, that
such classification is in violation of the Fourteenth Amend
ment as denying equal protection of the law.

Certiorari was granted by the Court in the case of Fox
Film Corp. v. Mutter,20 wherein the question of the enforce
ability of the so-called standard motion picture exhibition con

tract, apart from the arbitration clause heretofore held invalid
in United States v. Paramount Famous Lasky Corp.,21 is pre
sented, and its decision is asked as to whether the same violates
the Sherman Anti-Trust Act.22

Awaiting hearing is an important group of cases in which
the validity of certain sections of the constitution of the state
of Massachusetts and certain Massachusetts statutes is ques
tioned, the Court consenting to review several cases 23 begun
ten years ago to test the validity of an amendment to the state
constitution providing for the regulation of advertising on pub
lic highways and on private property when in public view. The

signboard companies argue that the amendment deprives them
of equal protection and due process of law as guaranteed by
the Fourteenth Amendment, and raise the question whether the

regulations are justified as a police measure for the safety of
travel upon highways, or for the protection of people traveling
upon highways from the intrusion of public announcements,
or for the purpose of enabling travelers on the highway to enjoy
the scenic beauty of the landscape and points of historic in
terest without the obstruction of their view by billboards. They
further argue that the amendment, the statutes passed by vir
tue thereof, and the rules and regulations of the Department
of Public Works of Massachusetts are founded upon aesthetic

2o No. 47, Oct. Term, 1935.
21 282 U. S. 30 (1930).
22 26 Stat. 209 (1890), 15 U. S. C. A. � � 1-7 (1926).
23 General Outdoor Advertising, Inc., et al. v. Callahan et al., No. 101,

Oct. Term, 1935. General Outdoor Advertising, Inc., et al. v. Hoar et al.,
No. 103, Oct. Term, 1935. Brink v. Callahan et al., No. 104, Oct. Term,
1935.
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considerations and therefore are not a valid exercise of the state

police power.
In Corporation Commission of the State of Oklahoma et

al. v. Cary,2i the Court consented to hear arguments on the

question whether the Corporation Commission of Oklahoma
can enforce an order upon the Consolidated Gas Service Com

pany, operating a natural gas pipeline, requiring it to reduce
its rate pending action by the company to test the validity of
the reduction order. The Court agreed to rule on the validity
of a temporary injunction granted by a three-judge federal
district court in western Oklahoma which prohibited the Com
mission and state officers from enforcing the order. It is con

tended that the Johnson Act of 1934,25 prohibits federal
district courts from interfering with rate orders of state com

missions when there is a remedy available in state courts.
The question of the constitutionality of a provision of the

New York Milk Control Law, permitting unadvertised milk
dealers engaged in business at the time of the enactment of the
statute to sell milk for 1 cent less per quart, is to be heard

by the Court in Mayflower Farms, Inc. v. Baldwin, Comr. etc.
et al.26 The Court consented to review a decision by the New
York Court of Appeals which denied that right to the corpora
tion because it had not been in business since April 10, 1933.
The Milk Control Law of New York provides that only milk
dealers who had been continuously engaged in the business
since April 10, 1933, should be permitted to sell milk not hav

ing a well-advertised trade name to stores in the city in bottles
at 1 cent a quart less than milk sold under a well-advertised
trade name. The company was incorporated in May, 1933.
It brought suit in the Albany County Supreme Court, which,
by a divided court, sustained the time limitation and the re

fusal of the Department of Agriculture and Markets to grant
a license. The company argues that the legislative classifica
tion as between unadvertised dealers is arbitrary, discrimina
tory and unreasonable, and therefore violates the Federal Con
stitution in denying it equal protection of the law.

In Whitefield v. State of Ohio27 the petitioner contests the

right of the state of Ohio to impose a fine for the sale of prison-

24 No. 124, Oct. Term, 1935.
25 48 Stat. 775, 28 U. S. C. A. � 41 (1) (1934).
26 No. 349, Oct. Term, 1935.
27 No. 377, Oct. Term, 1935.
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made goods on the open market in Ohio. The prison-made
goods were made in an Alabama prison and were brought into
Ohio. It is contended that Congress had no constitutional or
other authority to enact the Hawes-Cooper Act,28 which under
takes to subject prison-made goods of one state to the opera
tion and effect of the laws of the several states, just as if such
goods had been manufactured in such state, and that the same

is in conflict with the commerce clause of the Federal Consti
tution.

Two cases, recently docketed and now awaiting the consent
of the Court to hear them, involve further important phases
of New Deal legislation.

In United States v. Certain Lands in the City of Louisville,
Jefferson County, Kentucky, et al.,29 the power of the Federal
Government to condemn private property, for the purposes of
slum-clearance and low-cost housing projects authorized under
Section 203 (a) of the National Industrial Recovery Act,30 is
challenged on the ground that neither of the two objects which
such condemnation seeks to achieve, namely, relief of employment
or improvement in living conditions for persons of low incomes,
would be within the rule that the property must be condemned
so as to be used for a "public purpose." "Public purpose" has
heretofore been held to be such purpose as Congress might des
ignate in pursuance of any enumerated power given it under
the Constitution. It is also contended that certain of the powers
delegated to the President under the above Section are not lim
ited and defined by Congress as to their exercise, and hence
are unconstitutional delegations of such powers.f

An original case,31 filed by the state of Georgia, seeks to
restrain the enforcement of the Bankhead Cotton Control Act,
contending that the state, owner of 160 acres of cotton lands,
is irreparably damaged by the operation of the Act. On Octo
ber 21, the government was ordered to show cause by Novem
ber 11 why the state should not file its bill of complaint.

L. A. T.

28 45 Stat. 1084 (1929), 49 U. S. C. A. � 65 (1934).
29 No. 443, Oct. Term, 1935.
30 48 Stat. 195 (1933), 15 U. S. C. A. � 701 (1934).
t For additional matter see P. W. A. Housing and the General Welfare

Clause, p. 130, infra.
31 Orig. No. �, October Term, 1935.
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FEDERAL LEGISLATION

The Guppey-Snyder Coal Conservation Act

EVEN during comparatively prosperous times the coal in

dustry in the United States has been continually harried by
an economic depression which caused widespread confusion and

maladjustment. Among the many vicious effects of this mal

adjustment were over-production, dumping, price cutting, wage
slashing, continually recurring and increasingly violent labor dis
putes which often culminated in bitter and extended strikes in

evitably attended by starvation, sabotage, and violence. There

has long been a demand that Congress enact legislation to

remedy the intolerable situation that has grown with the in

dustry and shows no signs of improving with the years. In

the hearings 1 before the Ways and Means Committee of the

House of Representatives during the last session, previous Con

gressional hearings 2 on the bituminous coal situation were re

viewed and were embodied in a report 3 to accompany a bill 4

introduced by Congressman Snyder of Pennsylvania.
It was disclosed in the hearings before the Senate and House

Committees that, driven to desperation by long and costly labor

battles, overproduction and other difficulties, employers and

producers had resorted to ruthless wage cutting and various
unethical trade practices such as dumping, the granting of re

bates, and the intentional deception of the public by delivering
coal in sizes which were not ordered by the retailer when the

producer happened to have more of that particular kind on

hand than he had of the kind ordered by the retailer. Both
labor and the producers have powerful lobbies and agencies
at work in the national capital and they have worked untir

ingly to bring order out of the chaos that is the coal industry,
by trying to interest Congress in the national aspects of the in

dustry and its problems in order to persuade Congress to assume

the burden of regulation and supervision of the industry.
With the dawn of the NRA and the establishment of the

1 Hearings before Committee on Ways and Means on H. R. 8479, 74th

Cong., 1st Sess. (1935).
2 Hearings before Committee on Interstate Commerce on S. 105, 70th

Cong., 1st Sess. (1929) ; Hearings before Committee on Interstate Com
merce on S. 4490, 70th Cong. 2d Sess. (1930) ; Hearings before Committee
on Interstate Commerce on S. 2481, 74th Cong., 1st Sess. (1935).

3 H. R. Rep. No. 1800, 74th Cong., 1st Sess. (1935).
4H. R. 9100, 74th Cong., 1st Sess. (1935).
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Bituminous Coal Code under the Act, the industry as a whole
felt that its problems were solved, or at least that the responsi
bility for the difficulties had been shifted from the industry to
the Federal Government and the Code Authority. With the
collapse of the ill-fated NRA in the famous Schechter case,5
all the difficulties that formerly had confronted the bituminous
coal producers suddenly reappeared with their return to free
dom from government interference and regulation and their
resumption of business at the old stand of cut-throat competi
tion and over-production. Meanwhile the labor situation was

aggravated by the fact that the employment agreement between
the mine operators and the United Mine Workers of America
was about to expire and the miners had seized this opportunity
to demand an increase in wages under the new agreements to
be drawn up. The operators refused to negotiate for the in
crease and the nation was faced with one of the greatest strikes
in its history, involving some 450,000 gainfully employed
workers, and threatening the nation's supply of coal, both for
commercial and residential use, for the following months.

When the agreement expired in March, 1935, however, at
the request of the President of the United States, the miners
agreed to continue to work under the old wage agreement until
June 16 when the agreement was again extended pending some

action by the Congress. Finally, Congress before adjourning
passed, and, on August 30, 1935, the President signed, "The
Bitumious Coal Conservation Act of 1935," 6 popularly known
as the Guffey-Snyder Act, which seeks to place the entire bit
uminous coal industry of the United States under the regula
tion of the Federal Government by creating in a Congressional
enactment, instead of by delegated powers, a so-called little
NRA for the producers of bituminous coal.

Analysis of the Act

The Guffey-Snyder Act is not a particularly voluminous
piece of legislation as New Deal acts go, but that does not prevent
it from being both sweeping and comprehensive in the widest
sense. The Act itself runs only to twenty-two pages of print,
but its title sets out as its purpose the complete re-ordering and
re-arranging of the entire bituminous coal industry. In short,

5 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
e 49 Stat.� [P. L. No. 402, 74th Cong., 1st Sess. � � 1-23], 15 U. S.

C. A. � � 801-827 (1935).
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the title 7 of the Act declares it to be the modest purpose of the

legislation: to stabilize the industry, provide co-operative mar

keting, levy a tax on coal, govern the production and distribu
tion of the commodity, conserve the coal resources of the coun

try, and, of course, "provide for the general welfare."
Section 1 of the Act provides that the mining and produc

tion of bituminous coal is affected with a public interest and

closely affects interstate commerce because of "the right of the
public to constant and ample supplies of coal at reasonable

prices." 8 This Section further provides and declares that it is

necessary to regulate the bituminous coal industry in order
to remove the obstructions from interstate commerce and pro
tect the public interest.

Section 2 establishes the usual commission, in the usual man

ner, to administer the Act. In Section 3, Congress imposes pen
alty taxes against nonconformist operators in the following
manner :

"Provided further, That any such coal producer who has filed
with the National Bituminous Coal Commission his acceptance of
the code provided for in section 4 of this Act, and who acts in com

pliance with the provisions of such code, shall be entitled to a draw
back in the form of a credit upon the amount of such tax payable
hereunder, equivalent to 90 per centum of the amount of such tax,
to be allowed and deducted therefrom at the time settlement there
for is required, in such manner as shall be prescribed by the Com
missioner of Internal Revenue. Such right or benefit of drawback
shall apply to all coal sold or disposed of from and after the day of
the producer's filing with the Commission his acceptance of said
code in such form of agreement as the Commission may prescribe." 9

This Section was somewhat peculiarly drawn to make it appear
that this use of the taxing power was added to confer a bonus
instead of imposing a penalty.

Section 4 sets up the "Bituminous Coal Code" in great de
tail, in an attempt to ward off an attack on its constitutionality
on the ground of an unwarranted and illegal delegation of the
powers of Congress, the basis of attack which proved so decis
ive and so disastrous in the Schechter case.10 This Section pro
vides for production and marketing agreements, fixing of maxi-

7 Ibid, 15 U. S. C. A. � 801.
8 Id. at � 1, 15 U. S. C. A. � 802.
9 Id. at � 3, 15 U. S. C. A. � 804.
10 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935) .
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mum and minimum prices, enumerates and prohibits unfair

trade practices and methods of competition, establishes a basis

for arriving at a fair minimum wage and sets up a Labor Rela

tions Court for the industry.
Sections 6 to 23, inclusive, provide for and define the limits

of the Commission's jurisdiction, the creation of the code au

thorities, the handling of suits against the Commission and

prosecutions under the Act, the Commission's power to subpoena
witnesses and require records, and all the other powers and
duties usually included in an enactment of this kind creating
a commission. Annexed to the Act is a division of the coal

producing areas of the country into twenty districts for the
administrative purposes of this Act.

Constitutionality of the Act

The question of the constitutionality of an act of Congress
presents a very uncertain aspect even to the keen observer,
especially when even the lower courts have not ruled upon the

specific Act under discussion. No court has as yet ruled upon
the Guffey-Snyder Coal Conservation Act, although the ques
tion of the constitutionality of this Act has been raised
in a prayer for an injunction restraining a corporation from

complying with the code laid down in the Act. The action was

initiated by an officer of the corporation who claimed that he
stood in a position, with regard to the corporation, to lose

heavily by its submission to the code.11 The government has

argued, in its plea, that the application for an injunction should
be denied because the complainant has not been able to
show actual damage, nor any reasonable anticipation of any
damage. Thus, we see, the court must first dispose of this
pleading question and establish a real controversy before it
can entertain the arguments on the constitutionality of the
measure.

It is unfortunate that this measure presents a sharp par
tisan question, as well as a legal one, due chiefly to a sentence
contained in a letter from the President of the United States
to the chairman of the sub-committee of the Committee on Ways
and Means of the House of Representatives, in which the Presi
dent said :

11 Carter v. Carter Coal Co.,�Wash. L. Rep.� (1935).
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"I hope your committee will not permit doubts as to the consti

tutionality, however reasonable, to block the suggested legislation.""

The proponents of the legislation, however, are quite con

vinced that they have a foundation for holding the Act consti

tutional. If the constitutionality of the Act is contested it will
in all probability be attacked upon two grounds: that the leg
islation exceeds the power granted to Congress under the inter
state commerce clause of the Constitution; and that Congress
has abused the taxing power granted to it by the Constitution.
One of the best definitions of interstate commerce ever given
by a court is contained in the case of Hopkins v. United States13
in which the Court said:

"Definitions as to what constitutes interstate commerce are not

easily given so that they shall clearly define the full meaning of the
term. We know from the cases decided in this court that it is a

term of very large significance. It comprehends, as it is said, inter
course for the purposes of trade in any and all its forms, including
transportation, purchase, sale and exchange of commodities between
citizens of different States, and the power to regulate it embraces
all the instruments by which such commerce may be conducted.

"But in all the cases which have come to this court there is not

one which has denied the distinction between a regulation which di

rectly affects and embarrasses interstate trade or commerce, and
one which is nothing more than a charge for a local facility pro
vided for the transaction of such commerce."

It is argued that the imposition of codes in this Act and the

arbitrary settlement of labor disputes abolish obstructions
and embarrassment to the interstate shipments of coal, which
is a national need and a national commodity. However, it is
not so easy, by such a simple declaration of purpose, to bring
an exercise of power under the interstate commerce clause,
even though Congress is the judge of what constitutes inter
state commerce unless it is obvious from a casual examination
of the subject matter that it does not constitute interstate com

merce.14 Chief Justice Taft further amplified the definition of
interstate commerce and Congressional power over it in Stafford
v. Wallace,15 when he said:

12 H. R. Rep. No. 1800, 74th Cong., 1st Sess. (1935).
13 171 U. S. 578, 597 (1898).
14 Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923) ; Stafford v.

Wallace, 258 U. S. 495 (1922).
15 258 U. S. 495, 520 (1922).
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"If Congress could provide for punishment or restraint of such
conspiracies after their formation through the Anti-Trust Law as in
the Swift case, certainly it may provide regulation to prevent their
formation."

Thus, this decision laid down a basis, not only for the exercise
of a negative power by Congress over intrastate commerce

which would be likely to obstruct and annoy interstate com

merce, but established the affirmative doctrine that Congress
may act before the obstruction to interstate commerce crystal
lizes in intrastate commerce. In the Coronado case 16 the Court
said:

"It is clear from these cases 17 that if Congress deems certain

recurring practices, though not really part of interstate commerce,

likely to obstruct, restrain, or burden it, it has the power to subject
them to national supervision and restraint."

The Supreme Court has previously upheld federal regula
tion of such businesses in intrastate commerce as intrastate

transportation,18 meat packing,19 activities of Boards of Trade,20
conspiracies to strike which would annoy interstate commerce,21
conspiracies to annoy coal mining by strikes,22 on the ground
that these particular activities in these particular cases, at least,
so seriously affected and threatened, or seemed to threaten,
interstate commerce that they could be justifiably regulated
by the Federal Government.

The Court has said that a fireman on a switching engine,
who was killed transferring an empty car, was employed in

interstate commerce, if the movement of the engine was for

the purpose of reaching a car which was to be used in inter

state commerce.23

16 United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 408

(1922).
17 Swift & Co. v. United States, 196 U. S. 375 (1905) ; United States v.

Patten, 226 U. S. 525 (1913); United States v. Ferger, 250 U. S. 199

(1919) ; Railroad Commission of Wis. v. C. B. & Q. R. Co., 257 U. S. 563

(1922) ; Stafford v. Wallace, 258 U. S. 495 (1922).
"Houston, etc. R. Co. v. United States, 234 U. S. 342 (1914).
"Stafford v. Wallace, 258 U. S. 495 (1922).
20 Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923).
21 Local 167 v. United States, 291 U. S. 293 (1934) .

22Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917).
23 Chicago, etc. R. Co. v. Harrington, 241 U. S. 177 (1916).
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On the other hand it has been held that a night watchman,
who was injured while guarding tools and material for the

erection of a depot, was not engaged in interstate commerce,

though such depot was intended to be used in interstate com

merce ; 24 and that a member of a crew switching loaded cars

from a storage track to a coal shed was not engaged in inter

state commerce, although the coal was to be used by locomotives
in interstate commerce.25

The courts have not been universally willing to broaden and

enlarge their construction of the powers of Congress under
the commerce clause, however, for, in Adair v. United States,26
the Court held an act of Congress 27 unconstitutional which

sought to prevent an officer of an interstate carrier from dis

charging employees because of membership in a labor union.
The whole question of interpretation under the commerce clause

is a very difficult and shadowy thing, but, as the Court said in
Kidd v. Pearson: 28

"If it be held that the term includes the regulation of all such
manufacturers as are intended to be the subject of commercial trans
actions in the future, it is impossible to deny that it would also in

clude all productive industries that contemplate the same thing. The

result would be that Congress would be invested, to the exclusion
of the States, with the power to regulate, not only manufactures,
but also agriculture, horticulture, stock raising, domestic fisheries,
mining�in short, every branch of human industry."

Very recently the courts have held that the mining of ore,
even when substantially all of it will go into interstate com

merce, is not interstate commerce in any sense of the word.29
The decision in the famous case of United States v. Knight 30

would seem to strike one of the most serious blows at the con

stitutionality of this Act, unless it can be shown that some of
the more recent decisions can be shown to be a serious depar
ture from the doctrine laid down in that case. And then, of

24 Illinois Cent. R. Co. v. Peery, 242 U. S. 292 (1916).
25 N. Y. Cent. R. Co. v. White, 243 U. S. 188 (1917).
26 208 U. S. 161 (1908).
27 30 Stat. 424 (1898), repealed 38 Stat. 108 (1913), 45 U. S. C. A.

� 125 (1926).
28 128 U. S. 1, 21 (1888) ; see Crescent Oil Co. v. Mississippi, 257 U. S.

129, 135 (1921).
2!> Oliver Iron Co. v. Lord, 262 U. S. 172 (1923).
30 156 U. S. 1, 12 (1895) : "Commerce succeeds to manufacture and is

not a part of it." See Addyston Pipe etc. Co. v. United States, 175 U. S.

211, 246 (1899) ; Heisler v. Thomas Colliery Co., 260 U. S. 245, 259 (1922).
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course, there always recurs the decision in the Schechter case,41
which is not altogether conclusive because of its vagueness,
but which tends strongly to support a successful attack on the

constitutionality of the Guffey-Snyder Coal Conservation Act.
The question presented by the use of the taxing power, in

Section 3, under this Act is a delicate and disturbing one, in as

much as this is, at the same time, an attempt to impose a pen
alty tax in an effort to regulate interstate commerce. Now,
the Supreme Court has rather consistently held that the tax
ing power of Congress is supreme, even though it be connected
with a regulatory motive, so long as the tax is the chief aim.32
Of course the Supreme Court said, in McCulloch v. Maryland,33
that the "power to tax is the power to destroy," but even that
doctrine is a very general one and has been specifically limited
by various subsequent decisions. In the case of Hill v. Wal
lace,34 in which Congress sought to regulate Boards of Trade
by a penalty tax, the Court said :

"The act is in essence and on its face a complete regulation of
boards of trade, with a penalty of 20 cents a bushel on all 'futures'
to coerce boards of trade and their members into compliance. When
this purpose is declared in the title to the bill, and is so clear from
the effect of the provisions of the bill itself, it leaves no ground upon
which the provisions we have been considering can be sustained as

a valid exercise of the taxing power."

The Court has consistently held that a tax may not be
levied for the sole purpose of imposing penalties,35 as this is
held to be an abuse of the tax power under the Constitution.
In the case of Chicago Board of Trade v. Olsen,36 the Supreme
Court upheld the regulation of Boards of Trade by Congress
under the combined tax and interstate commerce powers. The
last named case I regard as fairly conclusive in relation to this
Act and should enable the Supreme Court to sustain Congress
in its enactment of the Guffey-Snyder Coal Conservation Act
of 1935. J. W. H.

31 Schechter Poultry Co. v. United States, 295 U. S. 495 (1935).
32 Loan Ass'n v. Topeka, 20 Wall. 655, 663 (1875) ; McCray v. United

States, 195 U. S. 27 (1904) ; United States v. Doremus, 249 U. S. 86

(1919) ; Magnano Co. v. Hamilton, 292 U. S. 40 (1934).
33 4 Wheat. 316 (1819).
34 259 U. S. 44, 66 (1922). See Child Labor Tax Case, 259 U. S. 20,

25 (1922).
35 Lipke v. Lederer, 259 U. S. 557 (1922) ; Regal Drug Co. v. Wardeli,

260 U. S. 386 (1922).
86 262 U. S. 1 (1923).
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P. W. A. HOUSING AND THE GENERAL WELFARE CLAUSE

SINCE adoption of the Constitution of the United States in

1789, there has been a conflict of opinion over the scope of
the spending power granted under Article I, Section 8, Clause 1,
which reads:

"The Congress shall have power to lay and collect taxes, duties,
imposts and excises, to pay the debts and provide for the common

defense and general welfare of the United States; but all duties,
imposts and excises shall be uniform throughout the United States."

The opposing schools of thought followed Hamilton or Mad
ison as they construed the phrase "general welfare" as an in

dependent grant of taxing and spending power or as merely
a descriptive limitation upon the specific powers granted. No
decision by the Supreme Court can be said to decide the ques
tion exactly, although the issue has been the subject of discus
sion in a line of cases from the time of Gibbons v. Ogden,1 and

recently involved by implication in Massachusetts v. Mellon and

Frothingham v. Mellon.2 The question also has been the sub

ject of discussion by numerous commentators upon the Con

stitution, beginning with the debates in the Constitutional Con
vention.3

In a case now before the Supreme Court, titled United States
v. Certain Lands in the City of Louisville, Jefferson County,
Kentucky, Edward J. Gernert, et al.,3w there is liklihood that the

meaning of the "general welfare" clause will be more clearly
defined than ever before.

Under authority of the National Industrial Recovery Act,4
the President issued executive orders creating the Federal Emer

gency Administration of Public Works and delegated to the Ad
ministrator all powers granted thereunder.5 As a part of its
housing program, the PWA caused the United States Attor-

19 Wheat. 1 (1824).
2 262 U. S. 447 (1923).
3 No attempt is made here to digest the copious material on the subject

as an exhaustive discussion will be found in McGuire, The New Deal and
the Public Money (1935) 23 Geo. L. J. 155.

3(a) No. 443, Oct. Term, 1935.
4 48 Stat. 195 (1933), 15 U. S. C. A. � 701 (1934) ; 48 Stat. 200, 201

(1933), 40 U. S. C. A. � � 401, 402, 403 (1934).
5 Executive Order No. 6252, 40 U. S. C. A. � 414 (1934).
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ney to file a petition for condemnation of certain lands neces

sary to acquire a site for its Louisville project. On hearing
thereof, in the United States District Court for the Western Dis
trict of Kentucky, the defendant orally demurred to the peti
tion and an order sustaining the demurrer was entered. Upon
failure of plaintiff to plead further there was a judgment of dis
missal. The case was appealed to the United States Circuit
Court of Appeals for the Sixth Circuit on January 5, 1935.

The government contended that the sole question involved
was the constitutional right of the United States to exercise
the power of eminent domain under Section 203 (a (3) of the
N. I. R. A. for the purpose of acquiring land for the construc
tion of low-cost housing and slum-clearance projects included
by the Federal Emergency Administrator of Public Works
within the comprehensive program of public works authorized
by said Act. In support of its contention the government ar
gued: (1) That Title II of the N. I. R. A. is a valid exercise of
the power of Congress to appropriate money under Article 1,
Section 8, Clause 1 of the Federal Constitution; (2) that con
demnation for the proposed low-cost housing and slum-clear
ance project is for a "public use" within the meaning of the
Fifth Amendment; (3) that, Congress having declared the nec

essity to exist to proceed with projects of the character here
involved as a means of providing for the public welfare, the
courts will not override the legislative determination if the Act
bears any reasonable relation to the object intended.

Appellee contended (1) the Federal Government has not the
power to enter into a low-cost housing and slum-clearance proj
ect, and (2) Congress has improperly delegated legislative au

thority to the executive department of the government.
By a two to one decision the circuit court of appeals affirmed

the judgment below on the ground that:

"Whatever its extent (the taxing and spending power of Congress)
in that respect may be, in our opinion it does not carry with it the

power here claimed, to condemn private property to the end that appro
priations may be made for purposes deemed by Congress to be for
the public welfare.

"The taking of one citizen's property for the purpose of improving
it and selling or leasing it to another, or for the purpose of reducing
unemployment, is not, in our opinion, within the scope of the powers
of the federal government." 6

6 United States v. Certain Lands, etc., 78 F. (2d) 684, 686, 688 (C. C. A.
6th, 1935) .
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Although there is no specific authority in the Constitution
for the exercise of the power of eminent domain by the Federal

Government, its right to do so has been expressly recognized
as one of the implied powers necessarily flowing from the enu

merated powers. Chief Justice Marshall enunciated the doc
trine :

"We admit, as all must admit, that the powers of the government
are limited, and that its limits are not to be transcended. But we

think the sound construction of the constitution must allow to the
national legislature that discretion, with respect- to the means by
which the powers it confers are to be carried into execution, which
will enable that body to perform the high duties assigned to it, in
the manner most beneficial to the people. Let the end be legitimate,
let it be within the scope of the constitution, and all means which
are appropriate, which are plainly adapted to that end, which are not

prohibited, but consist with the letter and spirit of the constitution,
are constitutional." 7

Within the limitation of the Fifth Amendment, the right of the
government to exercise eminent domain for a purpose rec

ognized by the courts as properly within the powers granted
to the government is not open to serious question.8

This principle was recognized by the circuit court of appeals
in deciding the case now before the Supreme Court:

"The Government of the United States is one of delegated powers.
There is no constitutional provision expressly authorizing it to exer

cise the power of eminent domain. It is nevertheless well settled that
this power belongs to the government as an attribute of its sovereignty.
Kohl v. United States, 91 U. S. 367; Shoemaker v. United States, 147
U. S. 282, 299; Chappell v. United States, 160 U. S. 499, 509, 510."9

The issue presented for decision by the Supreme Court is
thus resolved squarely upon the question whether the expen-

7 McCulloch v. Maryland, 4 Wheat. 316, 421 (1819) .

8 "The right of eminent domain was one of those means well known
when the Constitution was adopted, and employed to obtain lands for

public uses. Its existence, therefore, in the grantee of that power, ought
not to be questioned. The Constitution itself contains an implied recogni
tion of it beyond what may justly be implied from the express grants. The
fifth amendment contains a provision that private property shall not be
taken for public use without just compensation. What is that but an

implied assertion, that, on making just compensation, it may be taken?"
Kohl v. United States, 91 U. S. 367, 372 (1875).

9 United States v. Certain Lands, etc., 78 F. (2d) 684, 686 (C. C. A.
6th, 1935).
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diture of tax money for low-cost housing and slum-clearance to
relieve national unemployment is such a "public use" under
the Constitution as will warrant the exercise of eminent domain.

In arguing the proposition, neither proponent nor opponent
finds much specific assistance in previous decisions of the Su

preme Court. The case nearest in point appears to be United
States v. Gettysburg Electric Railway,10 in which the power
of Congress to appropriate money and condemn land for crea

tion of a national park from the battleground was upheld. In

discussing the public purpose of the legislation the Court de
clared that:

"No narrow views of the character of this proposed use should
be taken. Its national character and importance, we think, are plain.
The power to condemn for this purpose need not be plainly and unmis

takably deduced from any one of the particularly specified powers.

Any number of those powers may be grouped together, and an infer
ence from them all may be drawn that the power claimed has been
conferred."" (a)

From the language of the Court it is difficult to determine
the precise authority invoked to support its decision, reference
being made to the power of taxation both for the common de
fense and general welfare. Because of the stress laid upon the
sentimental effect of the project to enhance public spirit and
love of country in the people, it is generally conceded that the
Court attempted to base its holding in the main upon consider
ations of national defense, the general welfare being incidental
thereto. Even so, in stating that Congress "has the great power
of taxation, to be exercised for the common defense and general
welfare," the inference is clear that the power to tax and appro

priate for the "general welfare" is of equal importance with
the power to tax and appropriate for the "common defense."

A critical analysis of the decision in the Gettysburg case

forces a conclusion that, regardless of the tenor of the opinion,
its real constitutional authority rests upon the general welfare
provision. The government, adopting the doctrine of the Court
that the proposed use should be considered broadly with a view
to the national benefit as a whole, convincingly argues by anal

ogy that, "if the creation of a memorial park falls within the

power to raise armies because the patriotic impulses of casual
visitors may be momentarily stimulated, then a scheme for

10 160 U. S. 668 (1896).
io(a) id. at 683.
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better housing can be justified on the same basis. Obviously,
citizens will fight better if they know that their families are

decently housed; they will defend their homes if they have

homes worth defending."
There is support, also, for the government's position under

the decision in the cases of Massachusetts v. Mellon and Froth-

ingham v. Mellon.11 These were actions by the state of Mas
sachusetts on behalf of itself and its citizens, and by a tax

payer, against the United States on the theory that the United
States had no power to appropriate and grant money condi

tionally to the states for maternity aid, the assertion being
made that the appropriations were local and not national, and
induced the states to yield certain of their sovereign rights. The
Court held that neither the taxpayer nor the state could object
to such expenditures since neither was sufficiently a party in
interest to give jurisdiction over the subject. Although the
Court stated that the merits of the constitutional questions were

not considered, its decision that a taxpayer has an insufficient
interest in the moneys in the Treasury to protest appropria
tions has some significance in the present case. For, under
the opinion, it would appear that, if, in the LouisviUe case, the
government were a purchaser in a voluntary sale by the owners

of lands desired for construction of a slum-clearance project,
no taxpayer could protest the government's acquisition thereof
with tax moneys, even though the project to be constructed
worked to his individual disadvantage and increased his share
of the tax burden.

The appellee contends that a housing project is strictly a

local project, that it is neither national nor public. There is
a serious challenge in the argument that, "If the government
can go legally -into the landlord business in one city at one place,
there is no reason why it should not monopolize this business
and be the only landlord. The most communistic condition in
Russia is the housing problem, where the government owns

all of the houses and rents to the citizens their living quarters.
Our Constitution never contemplated that the government should
embark in the landlord business, and gave it no such power."

But the absence of positive judicial precedent is not a com

plete answer to the power contended for on behalf of the gov
ernment. In the first place the appellee has failed to consider

11 262 U. S. 447 (1923) .
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that the government's Louisville Housing Project is not strictly
a local project but is part of an integrated national low-cost

housing and slum-clearance program which, in turn, is part of
a comprehensive program of public works for the relief of
nation-wide unemployment. By legislative determination, an

emergency was declared to exist which "affects the public wel
fare." 12

If it be held that there is no constitutional power for the

government to engage in the Louisville project on the ground
that it is a local problem reserved to the states, a serious doubt
must arise over many of the activities of the government, ad

mittedly of national benefit, for which no specific constitutional

authority may be found unless there be conceded a power to lay
taxes and appropriate money for the general welfare.

In her vigorous dissent to the decision of the circuit court
of appeals, Allen, J., stated :

"It is only to the authority granted by this (general welfare)
clause that much of the constructive legislation enacted by the Congress
during the past one hundred years is referable. The Constitution made
no provision for the Bureau of Education, the Department of Labor,
the Department of Commerce, the Public Health Service, the Geo

logical Survey, the Bureau of Mines, the Department of Agriculture,
the Bureau of Fisheries, the Children's Bureau, the Smithsonian Insti

tution, the Bureau of Standards." 12 <�)

Many activities of the executive agencies named by Judge
Allen are paralleled by activities of state agencies in their
local areas but, in the absence of regulatory functions under
the police power, this should not derogate the government's
right to participate when local problems assume national stat
ure.13 Green v. Frazier, Governor,14 stands as authority for
the proposition that the states have power to carry on low-cost

housing and slum-clearance projects within their borders. The

Supreme Court conceivably might hold that the limit of the
national spending power in its housing program is reached
when the government lends financial assistance to state hous

ing agencies. But, if the Court concedes the existence of a

1248 Stat. 195 (1933), 15 U. S. C. A. � 701 (1934).
12(a) United States v. Certain Lands, etc., 78 F. (2d) 684, 688 (C. C. A.

6th, 1935).
13 Hoke v. United States, 227 U. S. 308, 321-322 (1913).
"253 U. S. 233 (1920).
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spending power to render such financial aid in a national pro
gram, it will be difficult to deny the "necessary and proper
means" for making the program effective. A housing pro
gram requires land. Though the acquisition of a necessary
site may require condemnation thereof, a purely local matter
per se, it is difficult to conceive that the purpose is any less a

part of the national program than making a loan or grant for
purchase of the site.15

For want of controlling judicial declaration, it is impossible
to anticipate to what degree the Supreme Court may be per
suaded that the Constitution contains a substantive grant of
power to lay taxes and appropriate money to provide for the
general welfare by engaging in a national unemployment relief
program including the construction of low-cost housing and
slum-clearance projects. Certainly, analogy and legislative pre
cedent support an affirmative view. It is certain that the Court,
if such a conclusion be reached, will seek to find and declare
such limitations upon the exercise of the power that the social
istic or communistic implications pointed out by the appellee
may not arise.

Such safeguards are not lacking. It must be borne in mind
that the power in question here is legislative and not executive.
No branch of our governmental system is so responsive to the

public will as the Congress. The framers of the Constitution
provided a national legislature comprising a House of Repre
sentatives, elected every two years, and a Senate, one-third of
whose members are elected biennially. It was to this Congress,
answerable directly to the people, that the great powers of tax
ation and appropriation were entrusted. Significant is the fact
that the only limitation upon Congress' power to appropriate
is the provision that no money be appropriated in support
of the army for a period longer than two years. This
restriction was imposed to prevent the growth of a large stand
ing army and in no way indicates a want of faith in the judg
ment of the people to appropriate their tax moneys wisely and
prudently. The veto power of the president is reserved to in
sure that, in appropriating the people's money, their represen
tatives will exercise that deliberation and sobriety of purpose
which will best serve the national welfare. Thus the ultimate
responsibility for appropriation rests in the people and, neces-

15 McGuire, supra note 3, at 193-194.
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sarily, is limited only by their wise discretion. It was not in

tended by the national founders that the spending power under

a democracy should be more constricted. We believe that the

decision by the Supreme Court in the Maternity Act cases is

predicated upon this guiding principle.
If the foregoing limitation be not adequate, in the eyes of

the Court, to safeguard the rights of the people reserved by the

Tenth Amendment, the act under which authority is claimed in

the instant case contains a specific limitation which should find

favor. First, it must be remembered that the scope of the

Act is broadly limited to relief of an emergency created by econ

omic depression and widespread unemployment.16 This is not,
of course an argument for recognition of the substantive power

itself, for the Court has declared that, "Emergency does not

create power." 17 But, as a limitation upon duration of the

government's program, it should meet objections that the pres
ent activity marks the government's entry into the business of

housing generally, or state socialism. But even more qualified
is the power granted the administrator with respect to housing
projects which may be included in the comprehensive program
of public works, his authority being confined to the :

"(d) construction, reconstruction, alteration, or repair under pub
lic regulation or control of low-cost housing and slum-clearance

projects." 18 (Italics Author's.)

Now if it be thought that slum-clearance and low-cost housing
do not affect the public welfare by universal recognition, the
Congress made clear its intention that participation by the gov

ernment would be undertaken only for projects "under public
regulation or control." This should go far to answer the ob

jection that the power invoked does not constitute a public
purpose.

Under the foregoing limitations, the Supreme Court may
hold that the condemnation attempted by the government in its

Louisville housing project is reasonably related to the expen
diture of a public works appropriation for the general welfare.

There is a possibility that the Court may decide the case

upon another ground. The appellee contended that the power

"48 Stat. 195 (1933), 15 U. S. C. A. � 701 (1934).
17 Home Bldg. & Loan Ass'n v. Blaisdell, 290 U. S. 398 (1934).
18 48 Stat. 201 (1933), 40 U. S. C. A. � 402 (1934).
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delegated to the executive department is unconstitutional. The

objection was recognized by the circuit court of appeals and,
although the decision was based upon the question of substan
tive power, doubt was expressed whether sufficiently determin
able standards or definitions were expressed in the Act for in

telligent administrative action by the President or his admin
istrator.1 '�> In our opinion the argument is ill-conceived and not

germane to the issue before the Court. The dissenting opinion
embraces a more accurate analysis of the problem raised by
an alleged delegation of legislative power,20 but properly dis-

19 "There is nothing in the act under which the appellant is proceed
ing to serve as a guide to the President in exercising the powers conferred

upon him; no requirement that his actions be conditioned upon findings
of fact made by himself or the administrator; no standards supplied with
reference to low-cost houses and slum-clearance projects. Nothing is said
as to what shall be deemed a slum or a low-cost house or housing project.
There is no designation of the cities or counties or states in which such

projects shall be established, nor any standards fixed by which the admin
istrator is to determine where they are to be established. Neither is there

any limitation or requirement imposed upon the administrator with refer
ence to the spending of the money appropriated for these purposes. All
of this is left to the unfettered discretion or choice of the President through
his administrator without any standards by which he is to act. It is

argued for the appellee, with much force and persuasiveness, that this
unlimited power given to the President or his administrator to determine
such matters without the aid of congressional standards is an illegal dele

gation of legislative authority under the rulings of the Supreme Court in
Panama Refining Co. v. Ryan, 293 U. S. 388, and Schechter Poultry Cor

poration v. United States, decided May 27, 1935." United States v. Certain
Lands, etc., 78 F. (2d) 684, 685 (C. C. A. 6th, 1935)."

20 "I cannot agree that the condemnation prayed for is unauthorized
under the United States Constitution. The case in my judgment does not
fall within the doctrine of Panama Refining Co. v. Ryan, 293 U. S. 388,
and Schechter Poultry Corp. v. United States, decided May 27, 1935,�
U. S.� . In those decisions the delegation held invalid was a delegation
of legislative power. The sections of the Act here involved provide for
no code nor penalty, but relate to a purely executive function, namely, the
preparation and carrying out of a comprehensive program of public works,
including low-cost housing and slum-clearance projects.

"If Panama Refining Co. v. Ryan, supra, and Schechter Poultry Corp.
v. United States, supra, are controlling, the standards therein held to be
necessary exist in these sections of the statute. The terms used are defined
in the dictionary, and are understood in common speech. Slum clearance
involves the wrecking of houses in a slum and the clearing of slum lands
for new and sanitary dwellings. 'Low-cost housing' is not ambiguous.
Such projects have been carried on in civilized countries, including the
United States, for many years." Id. at 688.
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misses the point from consideration in reaching a conclusion
upon the question raised by the demurrer.

A square holding upon the main issue presented for deter
mination by the Supreme Court should resolve much of the exist
ing ambiguity under prior decisions affecting the general wel
fare clause. In our opinion the correct view in the present case
is expressed by Judge Allen:

"The power of condemnation by the state is to be considered in
the light of the police power. The power of condemnation by the
National Government is to be considered in the light of the express
and independent power of the Congress to levy and collect taxes and
make appropriations to provide for the general welfare. In the exer

cise of this specific power, the National Government may undertake
those projects which benefit the health, the morals, and the general
welfare of the people. One such project is the elimination on a com

prehensive scale of the slum." 21

F. W. R.

21 United States v. Certain Lands, etc., 78 F. (2d) 684, 691 (C. C. A.
6th, 1935).
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The Tennessee Valley Authority Act f

"jV/fOUNTAINEERS are simple folk. They patiently moved
their beloved dead from time-honored graves before the

swishing, whirling waters, caused by massive Tennessee Valley
Authority dams, searched them out. President Roosevelt's
"birch rod in the cupboard for the robber barons of the Power

Trust," as the TVA has been called, is soon to be taken out of
that cupboard and brushed and dusted under the scrutinizing
eyes of nine black-robed jurists to determine its legal width,
length and substance. As the most ambitious land planning
project in American history, its constitutionality and future
will be decided shortly by the Supreme Court of the United
States.

By an Act approved on May 18, 1933, Congress created the
Tennessee Valley Authority.1 The Congressional Record almost

bulges with the remarks of statesmen relative to this much dis

cussed, commended, maligned plan of the Federal Government.
It has been the vehicle upon which scores of Congressmen rode to
oratorical heights, analysing it from constitutional, practical or
political viewpoints. The preamble declares the purposes of
the Act to be:

"To improve the navigability and to provide for the flood control
of the Tennessee River ; to provide for reforestation and the proper use
of marginal lands in the Tennessee Valley; to provide for the agricul
tural and industrial development of said valley; to provide for the
national defense by the creation of a corporation for the operation of
Government properties at and near Muscle Shoals in the State of

Alabama, and for other purposes."

Section 1 of the Act is as follows:

"That for the purpose of maintaining and operating the properties
now owned by the United States in the vicinity of Muscle Shoals, Ala
bama, in the interest of the national defense and for agricultural and
industrial development, and to improve navigation in the Tennessee
River and to control the destructive flood waters in the Tennessee
River and Mississippi River Basins, there is hereby created a body
corporate by the name of the 'Tennessee Valley Authority.' "

t Note by Editorial Staff. Cf. Welch, Constitutionality of the Tennes
see Valley Project (1935) 23 dso. L. J. 389.

M8 Stat. 58 (1933), 16 U. S. C. A. � 831 et seq. (1934).
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Section 5 authorizes the Board to:

"(d) . . . manufacture and sell fixed nitrogen, fertilizer, and fer
tilizer ingredients at Muscle Shoals by the employment of existing
facilities, by modernizing existing plants, or by any other process or

processes that in its judgment shall appear wise and profitable for
the fixation of atmospheric nitrogen or the cheapening of the produc
tion of fertilizer."

Section 10 empowers the Board to:

". . . sell the surplus power not used in its operations, and for

operation of locks and other works generated by it, to States, counties,
municipalities, corporations, partnerships, or individuals, according to
the policies hereinafter set forth; and to carry out said authority, the
board is authorized to enter into contracts for such sale for a term
not exceeding twenty years, and in the sale of such current by the
board it shall give preference to States, counties, municipalities, and

cooperative organizations of citizens or farmers, not organized or doing
business for profit, but primarily for the purpose of supplying elec

tricity to its own citizens or members: Provided, that all contracts
made with private companies or individuals for the sale of power,
which power is to be resold for a profit, shall contain a provision
authorizing the board to cancel said contract upon five years' notice
in writing, if the board needs said power to supply the demands of

States, counties, or municipalities. In order to promote and encourage
the fullest possible use of electric light and power on farms within
reasonable distance of any of its transmission lines the board, in its

discretion, shall have power to construct transmission lines to farms
and small villages that are not otherwise supplied with electricity at

reasonable rates, and to make such rules and regulations governing
such sale and distribution of such electric power as in its judgment
may be just and equitable."

Section 11 declares the policy to be to sell the surplus power
generated at Muscle Shoals equitably among the states, coun

ties and municipalities within transmission distance, consid
ered primarily for the benefit of the people of the section as

a whole, particularly the domestic and rural consumers. The
board is also authorized to construct, lease, purchase, or au

thorize the construction of transmission lines within transmis
sion distance from the place where generated, and to intercon
nect with other systems.

Constitutional Aspects of the Act

As well might be expected, the right of the Federal Govern
ment to sell excess power generated at its plants in competi
tion with individuals was soon contested and the constitution-
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ality of the Act was thus brought before the courts. An issue

was reached in this manner: The Alabama Power Company,
a corporation engaged in the manufacture, transmission and
distribution of electricity, agreed to sell such of its transmis

sion lines as extend from Wilson Dam at the Muscle Shoals plant
in Alabama into seven Alabama counties to the Tennessee Valley
Authority. It has been intimated that the Power Company had
not much choice in the matter, being faced with the proposition
of either selling or standing by and watching the TVA build
its own lines. The Power Company further agreed that it
would offer its distribution systems within the territory above-
named for sale to the respective municipalities in which such

systems are located at prices which it was willing to accept;
and that it would cooperate with the Electric Home and Farm

Authority, a government corporate agency created to finance
sales of electrical appliances, in the sale of such appliances.

The minority stockholders of the Alabama Power Company
did not wish the property of their company to be sold to the
TVA and formally, but unsuccessfully, demanded that the com

pany institute suit to rescind those contracts. The company

refused, so the minority stockholders, on September 13, 1934,
brought suit to enjoin the performance of the above mentioned
contracts. Incidentally, the right of such minority stockholders
to bring suit to annul a contract of their corporation, which is
not based on fraud, duress, negligence of the directors, or in
adequacy of consideration, and which is not ultra vires the cor

poration, but which is based solely on the ground that it is be
yond the constitutional authority of the other contracting party,
is questionable. The decree of the district court adjudged the
contracts to be in furtherance of illegal proprietary operations
by the TVA and ordered them annulled.2 The district judge,
having held that the TVA was assuming to exercise authority
which no act of Congress could constitutionally confer upon it,
did not pass upon the contention made on behalf of the Ala
bama Power Company that the TVA Act was invalid on the
ground that it purports to delegate legislative authority. It
was the view of the district judge that the TVA, while, it had
the implied right to dispose of any surplus electric power, un

intentionally created in the exercise of a bona fide effort to make

2 Ashwander et al. v. Tennessee Valley Authority et al., 8 F. Supp. 893
(N. D. Ala. 1934).
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such power only as was needed for the manufacture of war
materials and for serving the necessities of navigation, had
and could have no constitutional authority intentionally to
create and sell any additional surplus.

The TVA appealed from this decision of the district court,
and the Court of Appeals for the Fifth Circuit reversed it,3
holding that the TVA had the constitutional right and statutory
authority to dispose of all the electric power, in excess of such
of it as may be needed from time to time for the production of
war materials and for purposes of navigation, which the Wilson
Dam, operated to its full capacity, could be made to produce.
The court of appeals held that the Wilson Dam is the property
of the United States, constructed for the purpose of suppying
water power for the production of munitions of war and improv
ing navigation on the Tennessee River, and that the right to erect
and maintain it, in the exercise by Congress of the war and
commerce powers, conferred upon it by the Constitution, was

so clear that it was conceded. The government, by virtue of
its lawful ownership of Wilson Dam, owns also water power
inevitably created by the construction of that dam.4 And so,
after a long, well-reasoned opinion, which is most convincing,
the court of appeals held that there was a reasonable and sub
stantial relation between the production and sale of the surplus
hydro-electric power available at Wilson Dam and the exercise
of the war and commerce powers conferred upon Congress.

Now, after many months of uncertainty and much costly
litigation at the expense of the tax-payers this expression of
the legislative branch of our government is to pass in review
before the Supreme Court of the United States, in order that
it may be finally determined whether it is in accord or in con

flict with the fundamental and supreme law of the land, the
Constitution.

It is suggested that the Act should not be upheld, for there
is no constitutional authority in the Federal Government, for
non-federal use, to establish and operate in state domain a per
manent commercial business, utility in type, intentionally, di

rectly and necessarily monopolizing and regulating local elec-

3 Tennessee Valley Authority et al. v. Ashwander et al., 78 F. (2d) 578

(C. C. A. 5th, 1935).
4 Kaukauna Co. v. Green Bay and Mississippi Canal Co., 142 U. S. 254

(1891) ; Green Bay, etc., Co. v. Patten Paper Co., 172 U. S. 58 (1898) ;
United States v. Chandler Dunbar Co., 229 U. S. 53 (1913).
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trie service and rates; to engage in organized proprietary busi

ness of manufacturing electricity at war-purpose steam electric

plants for commercial distribution and sale in state domain;
to install and operate hydro-electric units in navigation dams
for the manufacture of electricity by the government for com

mercial distribution in state domain.5
Permanent governmental commercial operation of a pro

prietary business of manufacture and sale within state do
main of a commodity for private consumption in competition
with citizens is not a legitimate function of the Federal Gov
ernment. Such business cannot, without violation of the Tenth

Amendment, be licensed or regulated or operated by the Fed
eral Government under a pretense of disposing of federal prop
erty where the commodity is commercially manufactured for
that purpose.6

The disciplining and regulation of local utilities, the pro
motion of public ownership of utilities, the desire to supple
ment regulation of state authorities and state processes, the

general desire to promote the industrial, social and economic
welfare of the public in state domain in matters reserved to
the states, are not functions of the Federal Government, how
ever exigent they may be deemed by Congress.7

The principle of the State-Business Tax cases 8 that such
businesses are proprietary and not governmental, is applicable
where the commodity is manufactured not for government use,
but intentionally, for commercial sale.

There is a vital distinction between operation of a commer

cial business by a private corporation created or adopted as

a federal agency, and operation of such business by the govern
ment. The necessity for earning profit is not a governmental
necessity, however definitely that function may be related to
and required for survival of the corporate agency. The de
sire for revenue does not authorize the Federal Government

5 U. S. Const. Art. I, � 1; Art. IV, � 3; Amend. V, IX, X.
6 South Carolina v. United States, 199 U. S. 437 (1905) ; United States

v. Speed, 75 U. S. 77 (1868) ; License Tax Cases, 5 Wall. 462 (1866).
7 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935);

Missouri v. Holland, 252 U. S. 416 (1920) .

8 South Carolina v. United States, 199 U. S. 437 (1905); Ohio v.

Helvering, 292 U. S. 360 (1934) ; Jones v. City of Portland, 245 U. S. 217

(1917) ; Green v. Frazier, 253 U. S. 233 (1920) ; Puget Sound Co. v. Seattle,
291 U. S. 619 (1934) ; Indian Motorcycle Co. v. United States, 283 U. S.
570 (1930).



1935] FEDERAL LEGISLATION 145

to engage in business to earn it. The tax clause, the property-
clause and the Sixteenth Amendment prescribe, in general, the
means by which, and the conditions under which, the govern
ment is authorized to provide funds.9

Commercial operation of the steam-electric and hydro-elec
tric plants to manufacture electricity for distribution and sale
to the public in state domain is not a legitimate federal funetion.

The property clause of the Constitution does not contem

plate or authorize the commercial operation of a federal pur
pose plant for the manufacture of new commodities or the proc
essing by the government of federal raw materials into finished

products to be sold throughout state domain in competition
with citizens.10

Where the dominant objective of an act of Congress is to

regulate intrastate utilities and otherwise directly to control
matters reserved by the Ninth and Tenth Amendments from
federal interference, the act is illegal, notwithstanding itte
form or its recitals, even if the mechanism employed, separately
and intrinsically considered, involved an act otherwise, or or

dinarily, or superficially, within the scope of federal power.11
The opinion of the Circuit Court of Appeals for the Fifth

Circuit has misinterpreted the effect of the Kaukauna Water

Company,12 Green Bay,13 Chandler-Dunbar,14 and Boulder

Dam,15 cases in asserting that those cases have adjudicated
that the Federal Government under the commerce clause ac

quires a proprietary interest in the surplus waters impounded
by navigation dams; and has departed from the principles es

tablished in Kansas v. Colorado,16 Wisconsin v. Illinois 17 and

9 United States v. Gratiot, 14 Pet. 526 (1840) .

10 United States v. Trinidad Coal Co., 137 U. S. 160 (1890); Hender
son Bridge Co. v. Kentucky, 166 U. S. 150 (1897) ; Zonne v. Minneapolis
Syndicate, 220 U. S. 187 (1911) ; Von Baumbach v. Sargent Land Co., 242
U. S. 503 (1917).

11 McCulloch v. Maryland, 4 Wheat. 316 (1819); Selzman v. United

States, 268 U. S. 466 (1925) ; Child Labor Tax Case, 259 U. S. 20 (1922) ;
Trusler v. Crooks, 269 U. S. 475 (1926) ; Chastleton Corp. v. Sinclair, 264
U. S. 543 (1924) ; Magnano Co. v. Hamilton, 292 U. S. 40 (1934) ; Nigro v.

United States, 276 U. S. 332 (1928) ; Pollock v. Farmers' Loan & Trust
Co., 157 U. S. 429 (1895).

12 142 U. S. 254 (1891).
"172 U. S. 58 (1898).
"229 U. S. 53 (1913).
"283 U. S. 423 (1931).
"206 U. S. 46 (1907).
"278 U. S. 367 (1929).
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in the settled line of decisions represented by Pollard's Lessee v.

Hagan,16 Shively v. Bowlby " and Port of Seattle v. Oregon &

W. R. R.20
The TVA program is in derogation of the fundamental char

acteristics of the Federal Government and the limitations upon
the power of Congress. It is unconstitutional in relation to
the power program and, by reason of interdependence of its

parts, in its entirety. The amendment to the Act (August,
1935) emphasizes the invalidity of the program and transac

tions involved on this record.
The Act is invalid in respect to its provisions authorizing

competitive manufacture and distribution of electricity, in

that, as construed and applied by the TVA, it purports to dele
gate arbitrary discretion to the TVA to single out the Alabama
Power Company or any other utility for competitive destruc

tion, for arbitrary and oppressive action.21 However debatable

may be considered the power of Congress to appropriate moneys
for non-federal ends, no one supposes that under appropriate
challenge the Federal Government can itself continue to exe

cute and administer the non-federal objective, (such as a no-

recourse municipal distributing plant, financed, dominated, con
trolled and operated for the benefit of the government) . There
is nothing static or accomplished in that situation. It is work

ing and continuing, in aid and furtherance of illegal, competi
tive, proprietary operations by the Federal Government in priv
ity with and controlled by the TVA, and plainly actionable.22

On the other hand, it is maintained that the Act should be

upheld, for the sole question in the case is whether the Con
gress may dispose of the power necessarily created by Wilson
Dam and authorize the acquisition of these transmission lines
as a means of facilitating that disposal. The TVA says it may,
for to hold that the right of disposition enjoyed by the Federal
Government does not include all the power created by the dam,
but is limited to such power as is created by waters manipu
lated for navigation alone, is a limitation nowhere suggested

"3 How. 212 (1845).
"152 U. S. 1 (1894).
2�255 U. S. 56 (1921).
21 Yick Wo v. Hopkins, 118 U. S. 356 (1886) ; Heitmuller v. Stokes, 256

U. S. 359 (1921) ; International Paper Co. v. United States, 282 U. S. 399
(1931).

22 Frost v. Corporation Commission, 278 U. S. 515 (1929) ; Texas & N.
O. R. Co. v. Ry. Clerks, 281 U. S. 548 (1930).
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in the cases and obviously inconsistent with any real power of

disposition. The TVA believes that these issues have been set
tled by an unbroken series of decisions of the Supreme Court.23
These cases are based upon recognition of the physical fact
that navigation dams inevitably create power, and the econ

omic fact that disposal of that power avoids waste and tends
to produce revenues which aid in the reimbursement of the
costs of navigation improvements.

The remaining question concerns the choice by Congress of
the means for the disposal of the surplus power. It is settled
that water power necessarily created as a by-product of a navi

gation dam is property of the United States.24 The United
States may dispose of its property in accordance with any policy
it deems in the public interest.25 It is a matter of common

knowledge that the modern and customary method of dispos
ing of water power is by generation of electricity and its trans
mission to purchasers. In fact, as was said in Waters v. Phil

lips,26 "it would be the unusual and rare exception to find a large
and expensive dam constructed and a large pondage created
without an attending power plant to utilize the potential
power of the passing water." The generation and market

ing of electric energy had been employed by the Federal Gov
ernment without question prior to the TVA Act. The Alabama
Power Company, itself, purchased at Wilson Dam, in the years
1926 through 1933, approximately 98 per centum of the electric

power produced there by the United States. In addition to the

long established practice of the Reclamation Bureau, the enact

ment of the Boulder Canyon Project Act of 1928 27 is signi
ficant.

Under the conditions prevailing at Wilson Dam, generation
and transmission are incidental to the maintenance of the dam
and are the only feasible means of making marketable the power

23 Arizona v. California, 283 U. S. 423 (1931) ; Kaudauna Co. v. Green

Bay & Miss. Canal, 142 U. S. 254 (1891) ; Green Bay, etc., Co. v. Patten

Paper Co., 172 U. S. 58 (1898) ; United States v. Chandler-Dunbar Co.,
229 U. S. 53 (1913) ; Anselan Buchanan v. United States, 78 Ct. CI. 791

(1934), Cert, denied, 294 U. S. 723 (1935).
24 Green Bay, etc., Co. v. Patten Paper Co., 172 U. S. 58 (1898).
25 U. S. Const. Art. IV, � 3; United States v. Gratiot, 14 Pet. 526

(1840) ; Ruddy v. Rossi, 248 U. S. 104 (1918).
26 284 Fed. 237 (1922).
27 45 Stat. 1057 (1928), 43 U. S. C. A. � 617 (1934); sustained in

Arizona v. California, 283 U. S. 423 (1931).
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there available. Recognizing that the Alabama Power Com
pany is the sole available purchaser at the dam, Congress under
took in the TVA Act to avoid this monopolistic position by au

thorizing the acquisition or construction of transmission lines
in order to place the board upon a fair basis for making such
contracts and for receiving bids for the sale of such power.
In these circumstances, the TVA contends, the Federal Govern
ment was not only clothed with the power but was charged
with the duty 28 of adopting that means of disposal of its prop
erty which is now under attack.

The TVA contends that there is no force in the petitioner's
contention that the generation, sale and transmission of elec
tric energy constitutes "proprietary business," commercial in
character, and, therefore, beyond the permissible functions of
the Federal Government. The Constitution no more prohibits
the Federal Government from engaging in a proprietary busi
ness than it forbids the creation of corporations to conduct a
banking business. Neither is an end in itself, but each may be the
means of reaching a legitimate end. Examples of governmental
activities which in their commercial aspects are similar to that
now challenged are numerous and familiar. Among these, in
addition to the sales of electric energy already referred to, are
the establishment of banks ; 29 the leasing of lead mines on the
public lands with provision for sharing in the gross revenues ; 30

the ownership and operation of merchant ships ; 31 the estab
lishment of a federal housing corporation ;32 and the postal sav
ings system in competition with banks.33

Thus the picture that has been painted with much sesqui
pedalian verbiage has been completed. A majority of the five
hundred and thirty-one members of Congress visualized millions
of gallons of valuable government property flowing away, use

lessly, and determined by this Act that such a condition should
not be tolerated. So they drew up the TVA Act, believing it
to be constitutional and knowing it to be most practical.
It is admitted that Congress had the authority to build these

dams; that power thus generated is property of the United

28 United States v. Beebe, 127 U. S. 338 (1888) .

29 McCulloch v. Maryland, 4 Wheat. 316 (1819) .

39 United States v. Gratiot, 14 Pet. 526 (1840).
3i Sloan Shipyards Corp. v. United States S. B. E. F. C, 272 Fed. 132

(1921).
32 New Brunswick v. United States, 276 U. S. 547 (1928).
33 36 Stat. 814 (1910), 39 U. S. C. A. � 751 (1926).
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States;34 and that Congress has the right to dispose of fed
eral property in the manner it sees fit.35 If the Supreme Court
finds that the sale of this excess power is made for the purpose
of maintaining and operating federal properties in the inter
est of the national defense and for agricultural and industrial
development, the Act will be held constitutional. But if the
Court finds, after gathering up the four corners of the Act,
that its primary purpose, regardless of its dress, is to manufac
ture and sell electricity in competition with citizens, one will
search in vain for any constitutional authority for such an act.
Then, as practical, as commendable, as necessary (even to the
extent of a constitutional amendment) , as the Tennessee Valley
Authority Act may be, nevertheless, the United States Supreme
Court must declare it unconstitutional, as being beyond the
power of the Federal Government, and, it is suggested, the Act
obviously being an electric power project, that such will be the
decision of the Court.

P. T. R.

34 Green Bay, etc., Co. v. Patten Paper Co., 172 U. S. 58 (1898).
35 Ruddy v. Rossi, 248 U. S. 104 (1918) .
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NOTES

CONSTITUTIONAL LAW�Agricultural Adjustment Act.f

New Deal legislation has given rise to much litigation, which presents
novel and untried questions in the realm of legal theory. The forthcoming
test, as to the constitutionality of the Agricultural Adjustment Act before
the United States Supreme Court, involving as it does fundamental con

siderations, presents a question of paramount interest at this time.

The Agricultural Adjustment Act was enacted into law in order to
aid in relieving the acute economic emergency which then gripped the

country. The measure was grounded on the theory that the reduced pur
chasing power of farmers, due to the low prices of agricultural products,
was a burden and obstruction on the normal current of interstate com

merce. Reduced agricultural assets were impairing the national credit,
and, therefore, conditions which affected agriculture, as a basic industry,
were colored with a national public interest.

It is well to remember that the economic storms, which were engulfing
the nation as a whole at the time of the passage of the Agricultural
Adjustment Act, were not entirely new to agriculture. The disparity be
tween prices of agricultural and other products had been growing over a

long period of years. It had been engendered by many causes, all of which
tended to bring about an over-production at a parity price. Surpluses
had increased greatly since the World War, due, at least in part, to the
loss of world markets and the gain in domestic acreage and productivity.
An additional factor contributing to the disparity was the protection given
to industry's domestic markets by high tariff barriers, whereas, in agricul
ture, the domestic, as well as the export, prices were based upon the highly
competitive world market prices. The Act was drawn to correct these
difficulties.

Title I of the Agricultural Adjustment Act states in substance that,
due to an acute economic emergency caused by the disparity between prices
of farm commodities and industrial products, it shall be the declared policy
of Congress to establish and maintain a balance between the production
and consumption of agricultural commodities in order to re-establish a

purchasing power equivalent to the purchasing power of farmers during
the "base period."1

The Act gives the Secretary of Agriculture power to purchase all
cotton owned by all agencies of the Federal Government; to borrow money
from the Reconstruction Finance Corporation for the purchase of such

cotton; to borrow money on ail cotton in his (the Secretary of Agricul
ture's) possession; and to enter into option contracts with the producers
of cotton to sell to any such producer an amount of cotton not in excess

t Note by Editorial Staff. For additional matter see Maurer, Some Constitutional
Aspects of the National Industrial Recovery Act and the Agricultural Adjustment Act

(1934) 22 Geo. L. J. 207.

1 ". . . The base period in the case of all agricultural commodities, except tobacco shall
be the pre-war period, August, 1909 to July, 1914. In case of tobacco, the base period shall
be the post-war period, August, 1919 to July, 1929." 48 Stat. 32 (1933), 7 U. S. C. A. i
602 (1) (1934).
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of the amount such producer agrees to reduce his 1933 crop below the

production for the preceding crop year. The Act also gives the Secretary
of Agriculture power, to enter into voluntary contracts with producers of
"basic agricultural commodities" 2 whereby such producers agree to reduce
their acreage, or production for market, of basic agricultural commodities
in return for rental and/or benefit payments to be paid to such producers.
The Secretary is given power, further, to enter into marketing agreements
with processors and others engaged in the handling of any agricultural
commodity in the current of interstate or foreign commerce and to issue
licenses to such processors and others, permitting them to engage in such
handling of commodities subject to such terms and conditions as may be
necessary to eliminate unfair practices that prevent the effectuation of
the declared policy of the Act. The Secretary is also given power to revoke
such licenses after due notice and hearing. The licensee is required, under
the Act, to furnish reports as to the quantities of agricultural commodities
bought and sold, and the prices thereof.

To obtain revenue for extraordinary expenses incurred by reason of
the national economic emergency, the Act provides for the levying of pro
cessing taxes on any basic agricultural commodity, upon which the Secre
tary shall determine that rental and/or benefit payments are to be made.
The Act states that, "The processing tax shall be at such rate as equals
the difference between the current average farm price for the commodity
and the fair exchange value 3 of the commodity;"4 . . . "and the fair ex

change value shall be ascertained by the Secretary from available statistics
of the Department of Agriculture." 5

"The Secretary of Agriculture is authorized, with the approval of the
President, to make such regulations with the force and effect of law as

may be necessary to carry out the powers vested in him by this title ... to

determine the amount of tax imposed. . . ." 6

Suits under the Agricultural Adjustment Act may be divided into
two main classes, namely, those involving the licensing power and those

involving the processing tax. Much of the litigation arising under the

licensing power of the Act has been brought by persons and corporations
engaged in the dairy and fruit industries. Typical examples are the cases

' "As used in this title, the term T>asic agricultural commodity' means wheat, cotton,
field corn, hogs, rice, tobacco, and milk and its products, and any regional or market classi
fication, type, or grade thereof ; but the Secretary of Agriculture shall exclude from the

operation of the provisions of this title, during any period, any such commodity or classi

fication, type, or grade thereof if he finds, upon investigation at any time and after due

notice and opportunity for hearing to interested parties, that the conditions of production,
marketing, and consumption are such that during such period this title can not be effectively
administered to the end of effectuating the declared policy with respect to such commodity
or classification, type, or grade thereof." 48 Stat. 38 (1933), 7 U. S. C. A. � 611 (1934).
See also P. L. No. 320, 74th Cong., 1st Sess. (1935).

* "For the purposes of part 2 of this title, the fair exchange value of a commodity
shall be the price therefor that will give the commodity the same purchasing power, with
respect to articles farmers buy, as such commodity had during the base period specified in
section 2; and the current average farm price and the fair exchange value shall be ascer

tained by the Secretary of Agriculture from available statistics of the Department of Agri
culture." 48 Stat. 36 (1933), 7 U. S. C. A. � 609 (c) (1934).

4 48 Stat. 36 (1933), 7 U. S. C. A. � 609 (b) (1934).
sIbid., 7 TJ. S. C. A. � 609 (e) (1934).

"48 Stat. 37 (1933), 7 U. S. C. A. � 610 (c) (1934).
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of United States of America and Henry A. Wallace, Secretary of Agricul
ture v. Seven Oaks Dairy Company and United States of America and

Henry A. Wallace, Secretary of Agriculture v. Westwood Farm Milk Co.,
Inc.7 These cases were considered together in the United States District

Court sitting in Boston, Massachusetts. The defendants were corporations
engaged in the dairy business in the greater Boston market. On March

15, 1934, the Secretary of Agriculture, under the authority conferred upon
him by Section 8 8 of the Act of May 12, 1933, as amended, issued license

No. 38, being a license for milk for the greater Boston market, after a

finding that the marketing of milk for distribution in the greater Boston

market was entirely in the current of interstate commerce, since the inter

state and partly intrastate commerce in milk was so inextricably inter

mingled that the interstate commerce portion could not be effectively regu

lated or licensed without licensing the intrastate portion. Following the

issuance of the license each of the defendants continued to purchase milk

in the state of Vermont and transport the same to their respective dairies
for distribution in the greater Boston market. Because the defendants

had violated the terms and conditions of the license, by refusing to abide

by the prices set in accordance with the price fixing policy of the license,
the Secretary of Agriculture issued an order revoking said license as to

each defendant. The defendants continued to conduct their business under

the terms of a temporary restraining order previously issued by the court.

The suits were brought before the district court to restrain the defendants

from continuing in the milk business. The court held the license void and

unenforceable for the reasons: (a) that it purports to operate upon persons
not within reach of the authority conferred upon the Secretary of Agricul
ture by the statute; 9 (b) that its scope has been carried beyond the limits

of the law by regimenting production and fixing prices that have no sub-

'10 F. Supp. 995 (D. Mass. 1935).
8 "To issue licenses permitting processors, associations of producers, and others to

engage in the handling, in the current of interstate or foreign commerce, of any agricul
tural commodity or product thereof, or any competing commodity or product thereof. Such

licenses shall be subject to such terms and conditions, not in conflict with existing Act3

of Congress or regulations pursuant thereto, as may be necessary to eliminate unfair prac
tices or charges that prevent or tend to prevent the effectuation of the declared policy and

the restoration of normal economic conditions in the marketing of such commodities or

products and the financing thereof. The Secretary of Agriculture may suspend or revoke

any such license, after due notice and opportunity for hearing, for violations of the terms

or conditions thereof. Any order of the Secretary suspending or revoking any such license

shall be final if in accordance with law. Any such person engaged in such handling without

a license as required by the Secretary under this section shall be subject to a fine of not

more than $1,000 for each day during which the violation continues." 48 Stat. 35 (1933),
7 U. S. C. A. � 608 (3) (1933).

� Edgewater Dairy Co. v. Wallace, 7 F. Supp. 121 (N. D. 111. 1934) ; Hill v. Darger etal..
8 F. Supp. 189 (S. D. Calif. 1934) ; Douglas v. Wallace, 8 F. Supp. 379 (W. D. Okla. 1934) ;

United States v. Greenwood Dairy Farms, 8 F. Supp. 398 (S. D. Ind. 1934) ; United States V.

Neuendorf, 8 F. Supp. 403 (S. D. Iowa 1934) ; Royal Farms Dairy v. Wallace, 8 F. Supp.
975 (D. Md. 1934) ; Columbus Milk Producers' Co-op. Association v. Wallace, 8 F. Supp.
1014 (N. D. ni. 1934) ; see United States v. Sutherland, 9 F. Supp. 204 (W. D. Mo. 1934) ;

United States v. Superior Products, Inc. et al., 9 F. Supp. 943 (D. Idaho 1935).
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stantial or direct relation to interstate commerce; 10 and (c) that these

excesses, found in inseparable provisions of the license, vitiate the whole

license.11 The bills of complaint in both cases were dismissed.

Cases involving the processing taxes imposed under the Agricultural
Adjustment Act are best typified by the case of William M. Butler et al.,
Receivers of the Hoosac Mills Corporation v. United States of America.1'2
This case, popularly known as the Hoosac case, has been accepted for review
by the United States Supreme Court. While less than one hundred thou

sand dollars in taxes and penalties are at stake in the action, upon the

final decision of the Supreme Court rests the fate of the far reaching
Agricultural Adjustment Administration program, under which processing
and floor stocks taxes, amounting to more than eight hundred ninety-three
million dollars, had been collected up to June 30, 1935; and of this sum

more than seven hundred twenty-seven million dollars had been dispersed
to agricultural producers in rental and/or benefit payments up to June

1, 1935. Although tremendous monetary considerations are involved in

this case, the effect which the decision may have upon existing fundamental

conceptions of the Constitution is of far greater importance.
The United States filed a claim with the receivers for processing and

floor taxes levied under the Act. The receivers in their report to the dis

trict court recommended that the claims for these taxes be disallowed.
The district court, however, found that the claims were valid and entered
a decree ordering the claims to be paid. On appeal to the United States
circuit court of appeals, the holding of the district court was reversed on

the ground that the Act, in violation of the Constitution, delegated the

legislative power to tax to the executive branch of the government, and

also that, in the guise of a tax, the Act purports to control production of

agricultural commodities in violation of the Tenth Amendment to the

Constitution.

The government claims that the circuit court of appeals erred in hold

ing, with respect to the processing and floor taxes, that Congress im

properly delegated to the executive the power granted to it under Article

I, Section 8, Clause I, of the Constitution, and that the imposition of said

taxes is an improper exercise of the power reserved to the states in viola
tion of the Tenth Amendment. The government also claims error in the
failure to hold that the processing and floor stocks taxes are excises and

not direct taxes; that the processing and floor stocks taxes are uniform

throughout the United States; that the processing and floor stocks taxes

are not violative of the Fifth Amendment to the Constitution; that the
processing and floor stocks taxes are levied for the general welfare of
the United States, for a public and not a private purpose; that the respond-

10 Crescent Cotton Oil Co. v. State of Mississippi, 257 U. S. 129 (1921) ; Eeisler v.

Thomas Colliery Co., 260 U. S. 245 (1922) ; United States *. B. C Knight Co., 156 U. S.
1 (1895) ; United Mine Workers v. Coronado Co., 259 U. S. 344 (1922) ; Chassaniol v. City
of Greenwood, 291 U. S. 584 (1934) ; Edgewater Dairy Co. v. Wallace, 7 F. Supp. 121

(N. D. M. 1934) ; Columbus Milk Producers' Co-op. Association v. Wallace, 8 F. Supp. 1014

(N. D. 111. 1934) ; Adklns v. Childrens Hospital, 261 U. S. 626 (1923) ; cf. Nebbia t>. New

York, 291 U. S. 602 (1934) ; Block v. Hirsh, 266 U. S. 135 (1921) ; Brown t>. Feldman,
266 U. S. 170 (1921).

"Trade-Mark Cases, 100 U. S. 82 (1879) ; Hill v. Wallace, 269 U. S. 44 (1922).
"78 F. (2d) 1 (C. C. A. 1st, 1935).
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ents are not in a position to object to the expenditure of funds appropriated
by Congress for the purposes of the Agricultural Adjustment Act; that

the processing and floor stocks tax provisions of the Agricultural Adjust
ment Act constitute a valid exercise of the taxing power of Congress under

the Constitution; that the processing and floor stocks taxes are levied

pursuant to powers granted to the Congress by the Constitution; and that

the claim of the United States for cotton processing and floor stocks taxes

under the Agricultural Adjustment Act was a valid claim; and in failing
to order that such claim should be allowed and paid.

In support of the government's contention it may be argued:
1. That the, holding of the circuit court that there was an unconstitu

tional delegation of the power to tax, as contained in Article I, Section

8, Clause I, of the Constitution, is not in harmony with the principles laid

down in authoritative cases.13

2. That the exercise of such power by the executive department has

been duly ratified and confirmed by the Congress under Section 30 of the

Act14 approved August 24, 1935, amending the Agricultural Adjustment
Act."

3. That the holding of the circuit court to the effect that the processing
and floor stock taxes are in violation of the Tenth Amendment to the

Constitution is out of harmony with the decided cases.16

For the respondents, it may be argued:
1. That a decision by the Congress that federal assistance is needed

to restore the normal functioning of the agricultural life of the nation does

not create or grant powers to the Congress beyond those delegated by the

Constitution.17
2. That the Congress unconstitutionally delegated its power to tax to

the executive branch of the government.18
3. That Congress is without power to ratify and thereby make valid

an Act which it could not perform in the first instance. To do so, would

permit an executive officer to exercise illegally delegated power which, in
effect, would be to permit Congress to enact an arbitrary, retroactive tax

in violation of the Fifth Amendment and to do indirectly what it cannot do

directly.19
4. That the circuit court is correct in holding that the imposition of

u Field v. Clark. 143 U. S. 649 (1892) ; United States v. Shreveport Grain & El. Co.,
287 U. S. 77 (1932) ; Hampton & Co. v. United States, 276 U. S. 394 (1928).

11 P. L. No. 320 74th Cong., 1st Sess. (1935).

"United States v. Heinszen & Co., 206 U. S. 370 (1907) ; Rafferty v. Smith, Bell

& Co., 257 U. S. 226 (1921) ; Graham v. Goodeell, 282 U. S. 409 (1931) ; Charlotte Harbor
& Northern Railway Co. v. Wells, 260 U. S. 8, 11, 12 (1922) ; and Tiaco v. Forbes, 228

U. S. 649 (1913).
16 Massachusetts v. Mellon, 262 U. S. 447 (1923); United States v. Doremus, 249

U. S. 86 (1919) ; McCray ��. United States, 195 U. S. 27 (1904) ; Veazie Bank v. Fenno, 8

Wall. 533 (1869).
"Kansas v. Colorado, 206 U. S. 46 (1907).
18 Panama Refining Co. v. Ryan, 293 U. S. 388 (1935) ; Schechter v. United States,

295 U. S. 494 (1935).
"Nichols v. Coolidge, 274 U. S. 531 (1927): Untermeyer o. Anderson, 276 U. S.

440 (1928) ; Forbes Pioneer Boat Line v. Commissioners, 258 U. S. 338 (1922).
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the processing and floor stocks taxes are an interference with the powers
reserved to the states, or the people, under the Tenth Amendment.20

In the light of recent decisions, supported by previously decided cases,

it would seem that there is some degree of doubt as to the constitutionality
of the phases of the Act herein presented. The efficacy of the recent

amendments in curing latent constitutional defects, if any, and whether the

amendments will operate retroactively upon the Act, if defects are found,
are questions still to be decided by the highest tribunal in the land.

J. A. McM. and J. F. W.

DEPRECIATION�Public Utilities�Rate Making.

The purpose of this article is to endeavor to present an understandable
discussion of the subject of depreciation as related to public utility law
and to show its relative importance in rate-making. Emphasis has been

placed on those phases which directly affect the interests of the consumer.

Depreciation is a lessening of value. This lessening in value may be

due to a number of causes, classed as physical and non-physical. Physical
depreciation results from decay, wear and depletion and is generally evident

upon inspection. These causes necessitate maintenance, replacement or

replenishment. Non-physical causes include obsolescence, inadequacy, and
supersession.

Obsolescence occurs when some new device becomes available which

permits the rendering of a given service at a lower cost, or of a greater
amount of service without increased cost. A particular unit is obsolete
to a utility when the retirement of the old and substitution of the new

is a real saving. The utility must be financially able to take advantage of
the new invention. The time at which the utility may capitalize on inven

tive genius is impossible to predict and is often lost sight of by public
utility commissions in their allowance to the utilities for setting up reserves.

The second group of non-physical causes of retirements, called inade

quacy, arises from growth in volume of service. In recent years, this has
been noticeable particularly in the case of electric power companies. In

crease in the volume of service was for many years consistently rapid and

units otherwise adequate for service were by necessity retired because of

insufficiency in the rendition of useful service. If growth is thwarted
because of a depressed market, abandonment of industries, or other factors
causing a lessening in demand, such as governmental and other competi
tion, political oppression and the like, this factor becomes negligible in

determining useful life.
The third non-physical cause of retirements, supersession, includes

changes in, or abandonments of, facilities due to governmental require
ments imposed by exercise of state police power. Such changes depend
largely upon the prosperity of a particular community, the urge for civic

betterment, availability of necessary funds and other like factors rarely
determinable in advance.

30 Hill v. Wallace, 259 TJ. S. 44 (1922) ; Child Labor Tax Case, 259 U. S. 20 (1922) ;
Hammer v. Dagenhart, 247 U. S. 251 (1918) ; Schechter v. United States, 295 U. S. 494

(1935).
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The irregularity in the effectiveness of these various causes of retire

ment was well expressed by Mr. Justice Brandeis in a dissent from the
decision of the Supreme Court in the United R. & Electric Co. v. West: 1

"There is no regularity in the development of depreciation. It does not

proceed in accordance with any mathematical law. There is nothing in

business experience, or in the training of experts, which enables man to

say to what extent service life will be impaired by the operation of a

single year, or of a series of years less than the service life."
This "consumption of property in service" due to non-physical causes

is generally recognized as impossible to estimate, and experience has shown
that carefully prepared estimates of useful life have been found to be in

error to the extent of fifty per cent and sometimes more. Studies of the
causes of retirements covering long periods of years on properties wideiy
distributed and having varying characteristics show that less than one-

fifth of all utility property is retired for physical causes. The remainder,
or four fifths, is due to non-physical causes.2

We thus find that mathematical calculations are incapable of exacti
tude. This does not mean, however, that estimates of useful life are not

to be made. The difficulties are recognized, estimates are made, and, where
found to be inadequate, reserves are increased. Before considering the
various methods of estimating useful life and charging off annual depre
ciation expense, it is necessary to consider the right of a utility to charge
annual depreciation as an operating expense.

It is axiomatic that the useful life of practically every item going
to make up the plant of a public utility terminates sooner or later. When
an item of the plant is retired for one of the reasons above mentioned, its
cost, less net salvage, measures a portion of the capital invested in the

property which has been used up in the service for the public. Unless

provision is in some way made for this expense the inevitable result is

impairment and gradual exhaustion of the original capital. To deny the
utility the right to guard against this inevitable result is a taking of

property for a public purpose without just compensation. The leading
case in the United States Supreme Court on this point is The City of Knox
ville v. Knoxville Water Co.,3 where in considering the question of the right
to an allowance for annual depreciation expenses, which is of course bal
anced by a credit to the reserve, the Court said: "Before coming to the

question of profit at all the company is entitled to earn a sufficient sum

annually to provide not only for current repairs but for making good the

depreciation and replacing the parts of the property when they come to
the end of their life. The company is not bound to see its property grad
ually waste, without making provision out of earnings for its replacement.
It is entitled to see that from earnings the value of the property invested
is kept unimpaired, so that at the end of any given term of years the
original investment remains as it was at the beginning. It is not only
the right of the company to make such provision, but it is its duty to its
bond and stockholders, and, in the case of public service corporations at

least, its plain duty to the public. If a different course were pursued the

1280 U. S. 234, 262 (1930).
' Chicago, etc., R. Co. v. Gordon Lumber & Supply Co., 5 P. U. R. (N. S.) 607

(Wis. 1934).
�212 U. S. 1, 12 (1908).
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only method of providing for replacement of property which has ceased

to be useful would be the investment of new capital and the issue of new

bonds or stocks. This course would lead to a constantly increasing variance

between present value and bond and stock capitalization�a tendency which
would inevitably lead to disaster either to the stockholders or to the public
at large."

In considering the question as to whether a rate is confiscatory, a

court must, therefore, see that the commission or other regulatory body
has permitted the utility to earn, over and above the fair return on the

property used and useful for the public benefit, an amount sufficient to

pay for depreciation expense and thereby create a reserve for depreciation.
In Columbia Gas & Fuel Company v. Public Utility Commission of Ohio*
the Ohio commission had withheld from the utility the privilege of includ

ing a depletion allowance among its operating expenses. The commission
had limited the company to a return of six and one-half per cent upon the
value of its wasting assets. To do so, said the Court, "is to take its

property away from it without due process of law. . . . The Commission
has found that the life expectancy of the operated gas field is only three

years and two months. If that holding is correct, the owner of the
exhausted fields will find itself in a brief time with wells and leases that
are worthless and with no opportunity in the interval to protect itself
against the impending danger of exhaustion. Plainly the state must either
surrender the power to limit the return or else concede to the business a

compensating privilege to preserve its capital intact. . . . The profits of
a mine may be treated as income rather than as capital if the state chooses
so to classify them and tax them on that basis. This is far from saying
that in the process of rate-making depletion of the capital may be disre

garded by the agencies of government in figuring the interest returned on

the investment." 4<a>

It must be borne in mind, in considering the subject of deprectiation,
whether it be the annual charge to operating expense or the actual depre
ciation considered in determining the rate base, that the commissions

naturally strive to lower the former and increase the latter. This naturally
results in a lower rate to the public.

With this premise in mind it is easy to understand why the contention
is frequently made by the commissions that, in a plant rendering service
at one hundred per cent efficiency, there should be no deduction for annual

depreciation. This theory is in irreconcilable conflict with at least three

outstanding cases, Knoxville v. Knoxville Water Co.; 5 Minnesota Rate

Case,6 and In Re Boise Water Co.7
The various arguments in opposition to the above theory are sum

marized as follows, by the court in In Re Boise Water Co. : 8

"While it is true that the condition of the property is such at the

present time as to render service at approximately one hundred per cent

efficiency, the length of time which its physical condition will enable it

*292 U. S. 398 (1933).
��> Id. at 404.
5 212 U. S. 1 (1908).
�230 U. S. 352 (1912).
'P. U. R. 1926D, 321 (Idaho).
*Id. at 346.
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to go on rendering such service affects the measure of its value as an

operating property.
"The condition of utility property today may be such as to enable it

to render service at approximately one hundred per cent, but its condition

tomorrow may be such that it will be unable to render such service. Where

property is rendering service at approximately one hundred per cent it

is self evident that its condition is then such as to render such service.

This is judging the condition of the property from the service which it is

rendering. Judging the physical condition of property from the service

it is rendering limits the judgment based thereon to the service condition

of the property at the time of the rendering of the service, and supplies
little, if any, evidence upon which to base a determination as to the amount

of unused service in such property. Generally speaking, operating property
renders fairly good service until it stops. The results of the exhaustive

conditions of service in property are generally discernible before such con

dition is discovered, or defects in operation are noticed before the exhaus

tive conditions in the property are detected.

"The contention that an item of old property is as valuable as if it

were new property is untenable. Time and use demand their toll in all

material things. Property new contains the full amount of service capacity.
New property becomes old in time through use, wear and decay. Use,
wear and decay lessen the service capacity of new property to the extent

that time and use have exhausted such service capacity. Depreciation is

measured by the extent of the lessening of the service capacity in property.
Service capacity may be maintained or increased within limits by mainte

nance, but no matter how properly maintained, it still ages and then comes

a time when its service condition is exhausted and it has to be replaced.
A repaired piece of property, regardless of how skilfully the repairing
may have been performed, is old property, not new, nor as good as new."

Having seen that depreciation as a fact is both physical and non-

physical it should be pointed out that, in determining a reasonable allow
ance for annual depreciation charges, the commissions are to a great extent
influenced by such factors as the particular circumstances and experience
of the utility, the accumulations in their reserves, the salvage value of
the property, and the previous usage of the reserve, i. e., whether it has

been used for replacement or for additions of new capital assets. Another
consideration of great importance is whether or not the utility is becoming
"moribund"; if so, the annual charge should be larger, in order to write
the property off within the time of its useful life. The commission, because
of a limited supervisory personnel, may not be in a position to police the
sums going into the reserve to see that it is used only for the purpose
specified. In such cases, the advisability of permitting large reserves,

especially when the existing reserve is reasonably adequate to make retire
ments of property in the future, does not exist. In all such cases, the
commissions state their willingness to adjust the reserve and the annual
charges thereto whenever a showing of insufficiency is made.9

Before coming to a consideration of the particular methods in general

'Re Alabama Power Co., P. U. R. 1933C, 467 (Ala.) ; Re Indiana Bell Telephone Co.,
P. U. R. 1922E, 46 (Ind.) ; Elko-Lamoille Power Co. v. Public Service Comm. of Nevada
et al., 1 F. Supp. 790 (D. Nev. 1932), P. U. R. 1933B, 191.
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use for determining annual depreciation it is necessary to arrive at a basis

for the calculation. Should the depreciation be prorated on original cost
or on reproduction cost? There is want of uniformity on this question.
The Supreme Court in its adherence to the Smyth v. Ames10 doctrine that,
for the purpose of determining the rate base, consideration must be given
to reproduction cost new, has decided that reproduction cost and not

original cost must be used in calculating accrued and annual charges to

depreciation. On the other hand, uniform accounting systems established

by many state commissions base the calculations on original cost. The

majority opinion in United Railway & Electric Co. v. West,11 held flatly
that this percentage should be based upon the present day value. Mr.
Justice Sutherland, who wrote the opinion, states:

"The utility is 'entitled to see that from earnings the value of the

property invested is kept unimpaired, so that at the end of any given
term of years the original investment remains as it was at the beginning.'
Knoxville v. Knoxville Water Co. (1909), 212 U. S. 1, 13. This naturally
calls for expenditures equal to the cost of the worn-out equipment at the
time of replacement; and this, for all practical purposes, means present
value. It is the settled rule of this court that the rate base is present
value, and it would be wholly illogical to adopt a different rule for depre
ciation. As the Supreme Court of Michigan in Public Utilities Comm. v.

Michigan State Telephone Co. (1924), 228 Mich. 658, 666, P. U. R. 1925 C

158, 200 N. W. 749, has aptly said: 'If the rate base is present value, then
the depreciation base as to depreciable property is the same thing. There
is no principle to sustain a holding that a utility may earn on the present
fair value of its property devoted to public service but that it must accept
and the public must pay depreciation on book cost or investment cost

regardless of present fair value. We repeat, the purpose of permitting
a depreciation charge is to compensate the utility for property consumed
in service, and the duty of the Commission, guided by experience in rate

making, is to spread this charge fairly over the years of the life of the

property.' " "<�>

The arguments in behalf of basing accrued depreciation on original
cost are to a great extent made by those who oppose reproduction cost as

a rate base. The argument is that to determine value upon the basis of

reproduction cost and then to determine operating expense upon the basis
that such reproduction cost shall be amortized during the life of the prop
erty, is a most unfair and unjust method.

The proponents of original cost also assert that an annual allowance
for depreciation is not an out-of-pocket or actual expense. It represents
an amount paid by the public, set aside and placed in a reserve. Except
in most unusual cases, it is not expended in the year in which it is set

aside, but is allowed to accumulate in a reserve. Thus, until needed to
meet retirements, it is available for any legitimate corporate purpose.

It is generally accepted that the public should pay for the cost of

rendering service. There is no legitimate reason why the public should

pay more than the actual cost and it would be unjust to the company if

10 169 U. S. 466 (1897).
"280 U. S. 234 (1930), cited note 1, supra.
u<�> Id. at 254.
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it paid less. The cost of rendering service includes all labor and materials

actually used up or consumed in rendering service. The public obviously-
must pay for the wages of necessary employees; it must pay for the coal,
oil, other material, repair parts, and all other items of property that are

actually used up during an accounting period. Some items of property
are consumed daily while others have a useful life of several months or

several years, and a few, many years. Property is being consumed during
each accounting period, whether the unit is actually used up or only part
of its service life is used up.

Now, it is argued, what is being consumed in the public service? What
should be spread over the service life of the property? What is to be
added to actual out-of-pocket expenses? Is it' the reproduction cost of
the property? Is it the actual cost or is it some other amount based on

a legal fiction or evolved from some imaginary engineering concept? 12

Mr. Justice Brandeis, in his dissenting opinion in the Baltimore Rail

way case,13 pointed out the almost universal practice in the accounting
profession, in its calculation of corporate finance, public and private, of

basing depreciation charges upon original cost.

Omitting for the moment the depreciation base, some advantage may

be gained by inquiring into the general methods in use for determining
the annual charge, on the premise that at the end of the useful life of

property, a sufficient reserve will have accumulated to retire the depreciated
property.

There are three recognized methods of providing for the retirement

of utility property. One of these is the straight line method. By this
method it is assumed that each unit or class of property will have an

average life in service and, after allowing for salvage on retirement, will

depreciate or lessen in value at a uniform rate throughout such life. The

ratio of the age, in years, at a given time, to the average life in years
is used to determine the percentage of accrued depreciation or loss in

value.1*

The second method of providing for depreciation is the well known,
but not so well understood, sinking-fund method, which assumes the same

knowledge of useful life and uniformity of changes, but depends upon
interest accumulations for the adequacy of retirement funds when needed.
It is not assumed that the property will depreciate or lose value at a

uniform rate but rather that it will depreciate at a much smaller rate

during the early years of life and at a much larger rate during its later

years. This method distributes the depreciation cost equally to the annual

operating expenses during the life of the property in such amounts as will,
plus compound interest on these amounts at a given rate, equal at the date
of retirement the original value of the property less the net salvage to be
realized. For the purpose of illustration let us examine the following
table of annual accrued depreciation and annual charges to depreciation
operating expense by the two mentioned methods, using property with an

estimated life of one hundred years:

nKe Yonkera R. Co., P. U. R. 19S3B, 61 (N. Y.).
"United R. & Electric Co. v. West, 280 U. S. 234 (1929), cited note 1, supra.
liRe Elizabethtown Water Co., P. U. R. 1927E, 39 (N. J.).
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Straight-Line Method 3% Sinking-Fund Method

Annual Annual Annual Annual
Year Accrued Charge to Accrued Charge to

Depreciation Depreciation Depreciation Depreciation
1st 1.00% 1% 0.16% 0.16%
10th 10.00 tt 1.89 0.22
20th 20.00 it 4.43 0.29

30th 30.00 it 7.84 0.39
40th 40.00 tt 12.42 0.52
50th 50.00 tt 18.58 0.70
60th 60.00 tt 26.85 0.94
70th 70.00 tt 37.98 1.27
80th 80.00 tt 52.93 1.70
90th 90.00 tt 73.02 2.29
100th 100.00 tt 100.00 3.05

Using this table, we see that at the end of the first year, the accrued
depreciation of the assumed property under the straight-line method would
be one per cent, and the annual depreciation representing the loss in value

during that year chargeable to expense would likewise be one per cent.
Under the three per cent sinking- fund method, the accrued and annual
depreciation would be 0.16 per cent or about one-sixth of the straightline
amounts.

At the end of seventy years, the first method indicates an accrued
depreciation of seventy per cent and an annual depreciation of one per cent ;
the sinking-fund method indicates but 37.98 per cent accrued depreciation
and 1.27 per cent annual depreciation.

At the end of the one hundredth year, under the first method the
accrued depreciation will be one hundred per cent and the annual deprecia
tion charge one per cent; and under the sinking-fund method the accrued

depreciation for the first time equals the one hundred per cent estimated

by the straight-line method, but the normal depreciation presumably accru

ing in that year will amount to 3.05 per cent or nineteen times that accruing
in the first year.

By the three per cent sinking-fund theory, such equal amounts are

put aside each year and improved at three per cent compound interest as

will equal one hundred per cent of the service value at the end of its

life. In the assumed example, it would require 0.165 per cent per annum

to be laid aside and improved at three per cent to amount to one hundred

per cent at the end of one hundred years or for each $1,000,000 it would re

quire but $1,650.00 to be set aside annually during the one hundred years'
life to provide for the retirement of same at the end of one hundred years.

As a matter of fact, it is generally recognized that the utility does

not add any sum of interest to its reserve as contemplated by this theory.13
But all of the companies do invest such reserve in property which should
share in the average earnings produced by the same. This amounts to

at least seven per cent. The annuity required under this rate of interest

would, in the assumed example, be only one-twentieth of that required on

"Ibid.
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the basis of three per cent interest. The annuity for $1,000,000 of property
having an one hundred year service life would be only $81.00 per annum.

As shown, the annual charges to operating expense under the straight-
line method are much higher than those under the sinking-fund theory.
This, of course, is not beneficial to the public, as it necessitates higher
rates. Furthermore, the reserve created under the sinking-fund method

represents as nearly as possible the actual shrinkage in value, while in

the straight-line method, the accumulated reserve is greater than the need

during the early periods of the property life. The actual effect is, that
between the time of the payments advanced by customers for purposes
of the reserve on the date of retirement of property, the customers will

have furnished to the company, without cost to it or benefit to themselves,
a part of its capital requirements, where, as is the usual case, the utility
earns a return upon the reserve by placing the funds at interest in some

safe investment or by investing them in extensions to its own property.10
If, as is usually the case, the sinking-fund accumulations are invested

in the utility's own property, it must earn a return therefrom, and no

deduction from the rate base for accrued depreciation is permissible. The
fact that this deduction for accrued depreciation can not equitably be made
is the real basis for much of the opposition to the sinking-fund method.
Its economic soundness has rarely been questioned.17

The use of an undepreciated value in connection with sinking-fund an

nuities has been approved by the United States Supreme Court in at least

two recent cases. In the Los Angeles Gas and Electric case,16 the Court

accepted this arrangement, prescribed by the California Railroad Commis
sion. In Clark's Ferry Bridge Co. v. Pub. Serv. Comm. of Pennsylvania,VJ
the Court unheld the decision of the Pennsylvania court from which the

following was quoted:

". . . it is not entitled to an allowance, which exclusive of interest
earned on the fund, will be sufficient to rebuild the bridge, when its life
is done, but only to such an allowance as will with reasonable interest
added make a fund sufficient to replace the bridge when it requires replace
ment." 20 This same procedure has been followed in other court decisions
as well as in proceedings of commissions.21

The third method, known as the retirement method, is that included
in the uniform system of accounts approved by the National Association
of Railroad and Utilities Commissioners and in general use by local utilities
other than railways. The purpose of this method is to provide not for

accrued depreciation but for such funds as are needed from time to time

for actual retirements and for such contingencies and further protection

"Re Wisconsin Telephone Co., P. U. R. 1925D, 661, 669 (Wis.).
"P. U. Fort., Oct. 25, 1934, 506, 516.
18 Los Angeles Gas & Electric Co. v. R. R. Comm. of California, 289 U. S. 287, P.

U. R. 1933C. 229 (Cal.).
u291 U. S. 227, 2 P. U. R. (N. S.) 225 (Pa. 1934).
*>ld. at 240, 2 P. U. R. (N. S.) at 231.

"Milwaukee v. Railroad Commission, P. U. R. 1920B, 976, 1005 (Wis.) ; Re Wisconsin

Telephone Co., P. U. R. 1925D, 661, 669 (Wis.) ; Public Utilities Comm. v. Capital Traction

Co., 67 App. D. C. 86, P. U. R. 1927B, 824.
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as may be deemed appropriate. It authorizes flexibility in current appro

priations because mathematical exactness is inconsistent with the indefinite-
ness of retirement needs. This method has been criticized because of its

dependence upon executive or engineering judgment which has been and

may be unduly swayed by prevailing prosperity or lack of it, and because
there is a danger of inadequate accumulations and future failure of
service. This method offers all the advantages of the sinking-fund method
and substitutes an informed business judgment as to the adequacy of
reserves and annual charges for an assumed accuracy in useful life, which,
as has been shown, is incapable of exact estimation.

In 1913 the Interstate Commerce Commission prescribed straight-line
depreciation charges applicable to certain parts of the property of inter
state carriers. This requirement is still in effect with the expectation
of its being made applicable to all railroad property in the future.

Although various state commissions had prescribed accounting methods

for utilities under their supervision, the first uniform systems in general
use by local utilities throughout the country were prepared in 1922 and

have since been prescribed in most of the states where accounting is reg
ulated. As stated, these uniform systems applicable to local electric power,

gas, and water companies, provide for the retirement method of accounting.
Straight-line depreciation has been consistently opposed by utility and

railroad executives. On the other hand, this system has been voluntarily
adopted by telephone companies and generally used since 1913. This is

due to the rapid evolution of the facilities used.

Depreciation�Basis for Calculation in Ascertaining Rate Base

In the valuation of the property of public utilities, it was the general
practice less than twenty-five years ago to treat the balance in the so-called

depreciation reserve as a measure of the amount of depreciation which
the property had suffered.22

The soundness of this practice was questioned. It was contended that
the extent to which the plant of a public utility has depreciated was a

physical fact, and that this fact could be most accurately ascertained by
an inspection of the property made by experts. The decision of the United
States Supreme Court in Pacific Gas and Electric Co. v. City and County
of San Francisco,23 and that in McCardle v. Indianapolis Water Company,24
helped resolve the doubts which surrounded this problem. The question
presented in the latter case was whether rates established by the Indiana

Commission were confiscatory. The Commission had deducted approxi
mately 25 per cent of the estimated cost new to cover accrued depreciation.
The deduction was not based on an inspection of the property. It was

the result of a straight-line calculation based on the age and the estimated
or assumed life of perishable elements. The Court decided that, under

*> (1927) 6 Tbnn. L. Rev. 183-196.

"265 U. S. 403 (1924).
"271 U. S. 400 (1926).
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the existing conditions of the property, this method if accepted would

amount to confiscation. Concluding, the Court said: "The testimony of

competent valuation engineers who examined the property and made esti

mates in respect of its condition is to be preferred to mere calculation

based on averages and assumed probabilities." 24 <a)

The point to be remembered here is that where higher annual charges
are made to the reserve than are found on actual inspection to have been

necessary, the rate-payer, it is claimed, has paid more than is necessary

for the purpose and should at least receive the benefit of the same in fixing
a just rate. It seems, however, that the courts in following the cases

above mentioned, have established the rule that if the amount paid by the

rate-payer is in excess of that required by the company, the excess belongs
to the company, and that if the payment has been less than is necessary,

the company must bear the loss. Succinctly stated, the general rule is that

the law does not require the company to give up, for the benefit of future

subscribers, any part of its accumulations from a past operation. Neither

can the company claim that past losses may be used to support a claim

that rates for the future should be increased.25

On the other hand, the practice of the utilities in creating excessive

annual depreciation charges and then contending, in a rate case, that the

amount in the reserve is excessive and should not be substracted from

reproduction cost new, but that the small actual depreciation figure should

be used, has led some of the commissions to refuse to accept the above rule.

They have held the utility estopped from claiming a smaller deduction than

is shown in the reserve.26 The United States Supreme Court, in the

Illinois Bell Telephone case,27 a decision handed down on April 30, 1934,
which had been pending for nearly ten years, has itself recognized that a

utility may be estopped from contending for an actual depreciation deduc

tion in a rate case. Throughout the period during which the case was

pending the company's depreciation reserve, accumulated on the straight-
line basis, exceeded 25 per cent of the total fixed capital. In connection

with property valuation, however, its witnesses had testified that existing
depreciation, determined by detailed examination of the property, was less

than ten per cent. The court seems to have departed from the theory above

stated to the effect that excessive payments for past service can not be

considered in a determination as to the future. In conclusion, the Court
held that the excess of these straight-line charges over those necessary to

create and maintain an adequate reserve was enough to justify the findings
that the rates fixed by the commission were not confiscatory.

B. J. L.

�<�> Id. �t 416.
K Re Columbus Gas & Fuel Co., P. U. R. 1933A, 337 (Ohio) ; Illinois Bell Telephone

Co. v. Gilbert, 3 F. Supp. 595 (N. D. HI. 1933), P. U. R. 1933E, 301; Michigan Bell Tele

phone Co. v. Odell, 45 F. (2d) 180 (E. D. Mich. 1930), P. U. R. 1931D, 152.

"Re Mondovi Telephone Co., P. U. R. 1933D, 142 (Wis.).
"Lindheimer v. Illinois Bell Telephone Co., 292 U. S. 151, 3 P. U. R. (N. S.) 337, 355

(HI. 1934).
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SALES�The Transfer of Property and Title at Common Law and under
the Uniform Sales Act.

That the question, as to when title has passed from the vendor to
the vendee, is perplexing will be admitted by the great majority of stu

dents; that it is an important question is recognized by practicing law
yers; and that the decisions of the courts on this point were not in accord,
prior to the passage of the Uniform Sales Act, is known to all who have
studied the law of Sales. In 1894, the Sale of Goods Act 1 was passed
in England in order to secure the uniformity desired in this branch of the
law. And somewhat later, in 1902, the compilation of the Uniform Sales
Act was suggested. However, it was not until 1906-1907 that the Act,
drafted by Professor Williston, and then modified and redrafted, was

adopted by the Commissioners of Uniform Laws. Between that time and
the present, the Act has been adopted in thirty-four states and territories.2

This discussion is not intended to cover the entire subject of Sales,
but is limited to the transfer of property from the owner (seller) to the

buyer, treating of the transfer of title by a person not the owner thereof

only in connection with conditional sales and bills of lading. On the con

summation of a sale, the vendor has a right to the purchase price and
the vendee a right to the goods, upon payment, unless it is a sale on

credit, in which case the vendee has a right to the goods before payment.
The principal question is, when has the sale been consummated? So, ques
tions concerning other rights which might arise between the parties, includ
ing those under the topic of fraud, will not be discussed.3

I. Specific Goods.

In early times, when law was first developed in England, delivery
of the goods was necessary before the property in the goods passed, and

later, both delivery and payment were required. But before the seven

teenth century it was possible to pass the property without delivery or

payment. Now the intent of the parties is the governing principle.
Both at common law and under the Uniform Sales Act, where there

*56 and 57 Vict. c. 71 (1894).
2 Ala. Code (Michie, 1928) � � 10466 (1)�10466 (80) ; Alaska Laws 1913 c. 66; Ariz.

Code ( Struckmeyer, 1928) c. 66, �� 2805�2887; Cal. Civ. Code (Deering, 1931) �� 1721
�1800 ; Conn. Gen. Stat. (1930) � � 4622�4696, 5983 (4) ; Del. Laws 1933, u. 168; Hawaii
Laws 1929, act 189; Idaho Code (1932) � � 62-101 to 62-609 ; III. Eev. Stat. (Smith-Hurd,
1933) c. 121% �� 1-77; Ind. Code (Supp. 1929) c. 97a, �� 13531.1�13531.81; Iowa Code

(1931) �� 9930�10007; Ky. Stat. (Carroll, 1930) �� 2651.bl�2651.b78 ; Me. Rev. Stat.

(1930) c. 165; Md. Ann. Code (Bagby, 1924) art. 83 �� 22-99; Mass. Gen. Laws (1932
c. 106, �� 3-65; Mich. Comp. Laws (1929) �� 9440-9519; Minn. Stat. (Mason, 1929)
�� 8376-8455; Neb. Comp. Stat. (1929) �� 69-401 to 69-480; Nev. Comp. Laws (Hillyer.
1929) �� 6735-6815; N. H. Pub. Laws (1926) c. 166, �� 1-76; N. J. Comp. Stat. (1910)
pp. 4647-4665 ; N. Y. Pees. Prop. Law (1909) 82-158 ; N. D. Comp. Laws Ann. (Supp.
1925) �� 6002al-6002a79 ; Ohio Gen. Code (Page, 1931) �� 8381-8456; Ore. Code Ann.
(1930) �� 64-301 to 64-810; Pa. Stat. Ann. (Purdon, 1930) tit. 69, �� 1-339; R. I. Gen.
Laws (1923) �� 4427-4502; S. D. Comp. Laws (1929) �� 911a-911z54; Tenn. Ann. Codb
(Williams, Shannon, Harsh, 1932) �� 7194-7270; Utah Rev. Stat. (1933) �� 7925-8003;
Vt. Pub. Laws (1933) �� 7925-8003; Wash. Rev. Stat. (Remington, 1932) �� 5836-1 to
5836-79; Wis. Stat. (1933) � � 121.01-121.79; Wyo. Rev. Stat. (1931) � � 98-101 to 98-1709.

3 This paper consists of the decisions in cases decided both before and after the
passage of the Uniform Sales Act. Cases decided after the passage of the Act in a partic
ular jurisdiction will be indicated by an asterisk, c. g., Richardson Co. v. Hoey, 219 Mich.
643, 189 N. W. 923 (1922).*
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is a contract to sell specific goods, the property in them is transferred to
the buyer at such time as the parties to the contract intend it to be trans

ferred. But there are several kinds of specific goods which must be con

sidered. In the case of specific goods to which nothing remains to be done,
where the parties intend an immediate sale, the property vests in the
vendee upon the conclusion of the bargain.4 And this is true regardless
of the time set for delivery of the goods or for payment of the agreed
price.5 Where something remains to be done to the goods to put them
in a deliverable state the property in the goods does not pass to the
vendee until everything has been done which is necessary to put them in
that state.6 Or, to state it affirmatively, the property in the goods passes
to the vendee when the goods have been put in a deliverable state.7 So,
when a person agrees to buy a mechanical device, installed, he is not
liable for the purchase price until it has been installed in conformity with
the terms of the contract.8 And, if the vendee cancels his order before
the goods are put in a deliverable state, the vendor cannot maintain an

action to recover the contract price, the title not having passed, but he

may have an action for damages for breach of contract.9

Though the goods are ascertained, they may be in such a condition
that the price is not readily ascertainable. That is, the goods may have
to be weighed, measured or counted in order to determine the aggregate
price. Then, according to the English rule as laid down in Hanson v.

Meyer,*0 and followed in the Sale of Goods Act,11 there is a presumption
that the property remains in the vendor until that act is done; unless the

weighing, measuring or counting is to be done by the vendee,12 or it is
the clear intention of the parties that the title shall pass.13 The Uniform
Sales Act is silent on this point, but the weight of authority in America
is that such weighing, measuring or counting is a purely neutral circum

stance, and where nothing remains to be done by the vendor to ascertain
the identity, quantity or quality of the goods title passes when the contract
is made.14

Where goods are delivered to the vendee on approval, which amounts

to delivering the goods to the vendee with an option to purchase the goods

4Tarling v. Baxter, 6 B. & C. 360 (K. B. 1827) ; Clark v. Greely, 62 N. H. 394 (1882).
�Collins v. Oliver, 299 Pa. 372, 149 Atl. 647 (1930).*
� Automatic Time-Table Adv. Co. v. Automatic Time-Table Co., 208 Mass. 252, 94 N. E.

462 (1911).*
'Rugg v. Minett, 11 East 210 (K. B. 1809).
"Sliter v. Creek View Cheese Factory, 172 Wis. 639, 179 N. W. 745 (1920).*
�Bradford Piano Co. v. Hacker, 162 Wis. 335, 156 N. W. 140 (1916).*
10 6 East 614 (K. B. 1805).
"Sale of Goods Act, 56 and 57 Vict. o. 71, � 18, rule 3 (1894).
"Turley v. Bates, 2 H. & C. 200 (Ex. 1863).
"Martineau v. Kitching, L. R. 7 Q. B. 436 (1872).
"Sanger v. Waterbury, 116 N. Y. 371, 22 N. E. 404 (1889); Allen v. Elmore, 121

Iowa 241, 96 N. W. 769 (1903) ; Richardson Lumber Co. v. Hoey, 219 Mich. 643, 189

N. W. 923 (1922).*
The reader must be careful to distinguish between such weighing, measuring or

counting and grading or sorting. Where the grading or sorting merely amount to

weighing or measuring, as where the vendee has bought all of a certain mass of goods
and the price is to be determined by the number of each grade present in the mass, the
rule is as above stated. But, where the grading or sorting are necessary to determine
just what goods are to be the subject matter of the sale, the question is a much closer
one. Accordingly, it has frequently been held that, where the vendee has agreed to take
only goods of a certain quality from a larger mass of specific goods, no title passes with
out some selection from the mass to identify the particular goods upon which the agree
ment is to operate. For further elucidation, see Vold, Sales (1931) 155-157.
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if he finds them suitable, the vendor parts with the possession of the goods
and the vendee is free to accept or reject as he sees fit. In whom is the
property during this period of trial? The answer seems obvious. The
vendee merely promises, or agrees, to purchase if he is satisfied with the
goods; and, consequently, he must be satisfied before the property in the
goods will vest in him. If they are destroyed without his fault before he
has a chance to try them, or even after he has tried them, provided he
has not accepted them in any way, the loss will fall on the vendor, be
cause' the title is still in him. An option to purchase is not a purchase
until the option is determined.is Hunt v. Wyman, the case just cited,
was a case of a bailment of a horse under circumstances from which it
could be fairly inferred that the bailee was to buy the horse if he liked
it, and the bailee agreed to return the horse the same night. The court
said, "A mere failure to return the horse within the time agreed may be
a breach of contract, upon which the plaintiff is entitled to an appro
priate remedy; but has no such legal effect as to convert the bailment into
a sale. It might be evidence of a determination by the defendant, of his
option to purchase. But it would only be evidence." On this subject, the
Uniform Sales Act provides: "When goods are delivered to the buyer
on approval, or on trial, or on satisfaction, or other similar terms, the
property therein passes to the buyer� (a) When he signifies his approval
or acceptance to the seller or does any other act adopting the transaction;
(b) If he does not signify his approval or acceptance to the seller, but
retains the goods without giving notice of rejection, then if a time has
been fixed for the return of the goods, on the expiration of such time,
and, if no time has been fixed, on the expiration of a reasonable time. . . ." 16

Following the first part of the rule above stated, in Neal, Clark & Co. v.

Tarley,17 it was held that the property in a victrola, delivered to the vendee
on trial, passed to the vendee when he sold it to a third party, that act being
deemed an acceptance, as an act inconsistent with the ownership of the
vendor. And in Crescent Insulated Wire Co. v. Pratt Chuck Co.,18 a case

decided under the laws of New York, it was held that the vendor could nob

maintain an action for the purchase price of certain machines which the
vendee refused to accept as satisfactory on seeing their performance, even

though the machines had been installed.
Hunt v. Wyman also sets out the rule applied in cases where goods

are delivered on sale or return, saying that such a transaction amounts
to an option to return a purchase if he (vendee) should not like it. And
the property passes at once, subject to a right to rescind and return.**
This rule is adpoted in the Uniform Sales Act.20 But title does not revest
in the vendor until the goods are delivered back to him or at the place
agreed upon.21 But it must be borne in mind that a delivery "on con

signment" is not the same as a delivery on sale or return. In the former

"Hunt v. Wyman, 100 Mass. 198 (1868).
"Uniform Sales Act � 19, rule 3 (2).
"99 N. Y. Misc. 380, 163 N. Y. Supp. 675 (1917).*
18 18 F. (2d) 734 (C. C. A. 2d, 1927).*

"Bernadette, Joseph & Co. v. Van Buren, 212 N. Y. App. Div. 702, 209 N. Y. Supp.
659 (1925).*

M Uniform Sales Act � 19, rule 3 ( 1 ) .

BBiow Co. v. Cohen, 99 Vt. 78, 130 Atl. 689 (1925).*
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case the property does not pass upon delivery to the vendee, but only when
the terms, on which the consignment was made, are fulfilled.21 <a>

II. Future Goods

The general rule as to future goods is that a person cannot make
a present sale of what he does not have (Nemo dat quod non habet). But
there are very important exceptions to this rule. It was early held in
England that a person owning land could grant all the fruits that might
arise upon it after, and that the property should pass as soon as the
fruits were extant.22 Some states liberalized this doctrine. For example,
in Hull v. Hull,23 the court used this language, "A valid present sale may
be made of the wine a vineyard is expected to produce, the grain that a

field is expected to grow, the milk that a cow may yield, or the future

young born of an animal," and the property vests when the subject of
the sale comes into existence "upon the principle that there may be a

valid sale where the title is not actually in the grantor, if it is in him
potentially, as being a thing accessory to something which he actually has."
Other states limited it to crops which had at least been planted.24

While the doctrine of potential existence, as applied to the transfer
of future crops, is not generally discarded in this country, it is frequently
subjected to limitations not to be found in the early English statements
of the doctrine which are adopted to their full extent in Fetch, v. Tutin.2*
The doctrine of Grantham v. Hawley has often been repeated, but the
illustrations have always been confined to crops and the young of animals.
It may be assumed that the doctrine would not now be extended beyond
these cases.26 And it must be remembered that there can be no sale
of wool of sheep, the crop of a field, or the increase of herds not owned,
but to be bought, and there can be no assignment of wages to be earned
under a contract of employment to be made in the future; 27 and that, if
the contract requires the seller to do something to the goods after they
come into existence, the doctrine of potential existence does not apply.28
The Uniform Sales Act 28<a> in effect abolishes the doctrine of potential
possession as applied to sales of goods, by providing that where parties
purport to effect a present sale of future goods the agreement operates as

a contract to sell the goods.28 (b>

The case of Holroyd v. Marshall 29 is very enlightening as to other
future goods. At law an assignment of a thing which has no existence

"<�> M. Shortell & Son v. Calnen, 102 Conn. 38, 128 Atl. 17 (1925).*
"Grantham v. Hawley, Hobart 132 (C. P. 1616).
B48 Conn. 250 (1880).
"Rochester Distilling Co. v. Rasey, 142 N. Y. 570, 37 N. E. 632 (1894).
25 15 M. & W. 110 (Ex. 1846). The American decisions are collected in Jonbs,

Chattel Mortgages (5th ed. 1908) � � 141, 142; 8 Am. & Eng. Encyc. of Law (2d ed.)
311 et seq.

Ml Williston, Sales (2d ed. 1924) � 133.

"Eagan v. Luby, 133 Mass. 543 (1882) ; Citizens Loan Ass'n v. Boston & Me. R. R.,
19� Mass. 528, 82 N. E. 696 (1907).

x Blackwood v. Cutting Packing Co., 76 Cal. 212, 18 Pac. 248 (1888) ; Pierce Oil Co.
Carroll, 277 S. W. 220 (Tex. Civ. App. 1925).

mi) Uniform Sales Act 5 5 (3).
�<b) Vou>, Sales (1931) 108: see also 1 Williston, Sales (2d ed. 1924) � 136.
� 10 H. L. Cas. 191 (1862).
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actual or potential at the time of the execution of the deed is void as a

present sale.30 But where future property is assigned, and after it comes

into existence, possession is either delivered by the assignor, or is allowed by
him to be taken by the assignee, in either case there would be the novus

actus interveniens of Lord Bacon's maxim (Licet dispositio de interesse

futuro sit inutilis, tamen potest fieri declaratio praecedens quae sortiatur
effectum, interveniente novo actu) , and the property would pass, but
in equity, non-existing property is assignable, and it is not disputed that
the amount the property comes into existence the agreement operates
on it.31

As far as action at law are concerned, Chase v. Denny 32 follows the
Above case, but, as regards the doctrine in equity, it restricts it, for, at
that time in Massachusetts, mortgages of future acquired personal prop
erty were not enforced in equity unless the mortgagee took possession
before the intervention of the rights of third parties.33

Under the Uniform Sales Act, a purported present sale of future

goods operates as a contract to sell goods, and when those goods come into
existence and possession and are put into a deliverable state there must
be an unconditional appropriation to the contract, either by the buyer or

the seller, with the assent, express or implied, of the other party.34

III. Fungible Goods

Now we must consider fungible goods. In Whitehouse v. Frost,36
where there was a sale of ten tons of oil from a cistern containing forty
tons of oil, the Court of the King's Bench said, though the ten tons had
never been measured off, that the sale of an undivided portion of an ascer

tained mass vests the property immediately in the vendee, without the

necessity of their being separated. And this case is in accord with the
Uniform Sales Act.ss Before the adoption of this Act, there was a

division of authority in this country. The minority view is exemplified
by Scudder v. Worster,37 wherein the Supreme Judicial Court of Massa
chusetts held that some appropriation to the contract was necessary before
any property passed to the vendee. The majority doctrine is exemplified
by Kimberly v. Patchin,33 in which the New York Court of Appeals said,
speaking of the sale of 6,000 bushels of wheat from a mass of 6,249
bushels, the 6,000 bushels never having been separated from the mass,

"Low v. Pew, 108 Mass. 347 (1871).

aHolroyd v. Marshall. 10 H. L. Cas. 191 (1862).
"130 Mass. 566 (1881).
"Jones v. Richardson, 10 Mete. 481 (Mass. 1845); Barnard v. Eaton, 2 Gush. 294

(Mass. 1848). As late as 1917, a Massachusetts court said: "It is bIbo tfr* established doc
trine in this Commonwealth that a mortgage of future acquired property will not be
enforced in equity before actual possession taken by the mortgagee as against persons
subsequently acauiring an interest therein for value and having possession. That nas long
been settled here, although the contrary rule prevails more widely." Taylor v. Barton-ChiW
Co., 228 Mass. 126, 129, 117 N. E. 43, 44 (1917).*

"Uniform Sales Act � � 5 (3). 19 rule 4 (1)

Morew^%EDudfn14&(SConsBV11982169,)l F% til reC<>nt �f^ *
M Uniform Sales Act � 6.
"11 Cush. 673 (Mass. 1853).
"�19 N. Y. 330 (1859).
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"A man may, if he wishes, make a perfect sale of a quantity without
actual separation where the mass is ascertained by the contract, and all

parts are of the same value and undistinguishable from each other." The

purchaser becomes an owner in common with the seller. Since the pas

sage of the Unifom Sales Act, practically all the cases on this point are
in accord. But it is quite competent and possible for the parties to

intend measurement as a condition to be performed before title vests in the

purchaser.39

IV, Unascertained Goods. Appropriation

Both at common law and today, no property passess until the goods
are ascertained. Where there is a contract to sell unascertained goods,
there must be an appropriation of the goods before the property passes
to the vendee. This general statement will be better explained by some

decisions rendered before the Uniform Sales Act.
Where an article is to be made to order and is completed, that does

not of itself vest the property in the chattel in the vendee.40 But if the
vendor sets aside the chattel for the vendee and the vendee assents to that

appropriation, the property passes.41 A contract of sale is not complete
until the specific goods upon which it is to operate are agreed upon, and

until that is done there is merely a contract to sell goods of a particular
description. If, as in the case of a sale by sample, the specific goods are

not ascertained by the agreement, the property does not pass until an

appropriation of specific goods to the contract is made with the assent of
both parties. But if the vendee authorizes the vendor to make the selec

tion, the property vests in the vendee immediately upon the selection.42
Where the vendee ordered 2,000 barrels of cement and the vendor

sacked that amount, numbered the sacks, stored them in bins marked
with the vendee's name, and wrote a letter telling the vendee what he had

done, and the vendee acknowledged the letter, setting a day of payment, it
was held to be a sufficient appropriation and assent thereto, and the prop

erty passed.43 Putting grain in sacks, 44 or oil in bottles 45 or in tanks,4"
furnished by the vendee for that purpose, is an irrevocable appropriation
and the property vests in the vendee when it is done. (This doctrine
has not been changed by the Uniform Sales Act,47 so cases decided after

its passage should be suitable to further explain it.) And title may pass
although the goods remain in the actual possession of the vendor.48 Also,
to have an effective appropriation the goods must be in a deliverable
state.49

MCassinelli v. Humphrey Supply Co., 43 Nev. 208, 183 Pac. 523 (1919).*
"Atkinson v. Bell, 8 B. & C. 277 (K. B. 1828).
�Wilkins v. Bromhead. 6 Man. & G. 963 (C. P. 1844).
"Andrews v. Cheney, 62 N. H. 404 (1882).
43 Cook & Laurie Contr. Co. v. Bell, 177 Ala. 618, 59 So. 273 (1913).
�Aldridge v. Johnson, 7 E. & B. 885 (Q. B. 1857).
"Langton v. Higgins, 4 H. & N. 402 (Ex. 1859).
"Procter & Gamble Co. v. Peters, White & Co., 233 N. Y. 97, 134 N. E. 849 (1922).*
" Uniform Sales Act � 19, rule 4.

"Bristol Mfg. Co. v. Arkwright Mills, 213 Mass. 172, 100 N. E. 55 (1912).*
"Knoxville Tinware & Mfg. Co. v. Rogers, 158 Tenn. 126, 11 S. W. (2d) 874 (1928).*
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Delivery to Carrier as Appropriation

There are many occasions when the vendor and vendee are so far

separated that the goods must be intrusted by the vendor to a carrier.
When goods are to be delivered at a distance from the vendor, and no

charge is made by him for the carriage, they become the property of the

buyer as soon as delivered to the carrier.50 In a contract to sell a grave

monument, when the monument was delivered to the carrier, title in It

passed to the vendee, subject only to stoppage in transitu and the right of
rescission by the vendee if the monument failed to be according to order.51
Nor does this doctrine seem to have been affected by the Uniform Sales
Act.52

Unless otherwise authorized by the buyer, the seller must make such
a contract with the carrier on behalf of the buyer as may be reasonable,
having regard to the nature of the goods and the other circumstances. (He
cannot waive vendee's right of action against the carrier, or unreasonably
limit it.) If he does not do so and the goods are damaged in transit, the
buyer may decline to treat the delivery to the carrier as a delivery to him

self, or hold the seller responsible in damages.53 And, when the contract

requires the seller to ship the goods to the buyer, it should be held, in the
absence of contrary intent shown, that the parties did not intend that the
property in the goods should pass prior to a delivery to a carrier for

shipment.54
An order for shipment by carrier is an assent that the goods be appro

priated by the seller, and title passes when they are delivered to the
carrier in a deliverable state. If the goods are not as specified in the

contract, this assent does not transfer title of the goods to the vendee, as

"Fragano v. Long, 4 B. & C. 219 (K. B. 1825).
51 Murray v. Morris, 91 Vt. 541, 102 Atl. 99 (1917). The holding in this case raises

the question as to whether title passes on delivery to the carrier, the goods not being as

specified. The general rule is that it does not. Shapiro v. Goodman, 236 Mich. 412. 210

N. W. 211 (1926).*
M The Uniform Sales Act provides, section 19, rules 4 and 5 :

"Rule 4.� (1) Where there is a contract to sell unascertained or future goods by
description, and goods of that description and in a deliverable state are unconditionally

appropriated to the contract, either by the seller with the assent of the buyer, or by the

buyer with the assent of the seller, the property in the goods thereupon passes to the buyer.
Such assent may be expressed or implied, and may be given either before or after the

appropriation is made.

"(2) Where, in pursuance of a contract to sell, the seller delivers the goods to the

buyer, or to a carrier or other bailee (whether named by the buyer or not) for the purpose

of transmission to or holding for the buyer, he is presumed to have unconditionally appro

priated the goods to the contract, except in the cases provided for in the next rule and in

section 20. [Reservation of right of possession.] This presumption is applicable, although
by the terms of the contract, the buyer is to pay the price before receiving delivery of the

goods, and the goods are marked with the words 'collect or delivery' or their equivalents.

"Rule 5.�If the contract to sell requires the seller to deliver the goods to the buyer,
or at a particular place, or to pay the freight or cost of transportation to the buyer, or

to a particular place, the property does not pass until the goods have been delivered to the

buyer or reached the place agreed upon."
"Miller v. Harvey, 221 N. Y. 54, 116 N. E. 781 (1917)*; Uniform Sales Act 5

46 (2).
"Western Hat Mfg. Co. v. Beckner Bros., 172 Minn. 4, 214 N. W. 475 (1927).*
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he never assented to the appropriation of such goods.55 And in Smith,
Fitzmaurice Co. v. Harris,66 the court said,57 "In order for the property
to pass however the seller must have acted in conformity with the au

thority given him by the buyer. If therefore, the goods which he sends

are not of the kind or quality ordered, the property will not pass. . . .

For the same reason the property will not pass if the goods are too many."

V. Sales Conditional Upon Payment
Cash Sales

The decisions before and after the Uniform Sales Act are in accord
as regards cash sales. Where goods are sold for cash, and delivery and

payment are to be simultaneous, the property does not pass unless the

cash is paid.58 Where delivery and payment are to be simultaneous acts,
and payment is not made, title does not pass to the vendee, the payment be
ing a condition precedent to absolute delivery. But if the vendor waives

payment until a later date, title does vest in the vendee.59 And this rule is

approved in a dictum in Maxerham v. Alper.60 Also, where a sale is made

for cash, and payment is by check, title does not pass if the check is dis

honored, unless it was intended by the parties that the check was to be

absolute payment.61

"Glass & Co. v. Misroch, 239 N. Y. 475, 147 N. E. 71 (1925).*
As to shipment at a time later than the contract requires see National Imp. Co. t>.

Bear, 324 111. 346, 155 N. E. 343 (1927)*; De Stefano v. Assoc. Fruit Co.. 318 HI. 345, 149

N. E. 284 (1925)*; Lamborn & Co. r. Log Cabin Products Co., 291 Fed. 435 (D. Mini.

1923)*; Child & Bros. v. Hirsch Co., 202 N. Y. Supp. 226 (1923)*; Stallman v. Cundill 4

Co., 288 Fed. 643 (S. D. N. Y. 1922)*: General Commercial Co. v. Butterworth-Judson Corp.,
198 N. Y. App. Div. 799, 191 N. Y. Supp. 64 (1921)*; Aron & Co. v. Comptoir Wegimont,
3 K. B. 435 (1921) ; Nelson v. Imperial Trading Co., 69 Wash. 442, 125 Pac. 777 (1912).

As to shipment at a time earlier than the contract provides see Nat. Import. &

Trading Co. v. Bear & Co., supra ; Forsyth Furn. Lines v. Druckman. 8 F. (2d) 212

(C. C. A. 4th, 1925)*; Arons v. Cummings, 107 Me. 19, 78 Atl. 98, 31 L. R. A. (N. S.)
942 (1910) ; Bowes v. Shand, 2 App. Cas. 455 (H. L. 1877).

As to shipment from or to a place other than the contract designates see Cundill v.

Millhauser Corp., 136 N. Y. Misc. 107, 243 N. Y. Supp. 459 (1930)*; Lamborn v. Nat.
Bank of Commerce, 276 U. S. 469 (1928) : Milliken-Tomlinson v. Am. Sugar Ref. Co., S

F. (2d) 809 (C. C. A. 1st. 1925) ; Mitsubishi v. Aron & Co., 16 F. (2d) 185 (C. C. A. 2d,
1926) ; Filley v. Pope, 115 U. S. 213 (1885).

Or shipment by a different route: St. John Bros. Co. v. Falkson, 237 Mass. 399, 130
N. E. 51 (1921).*

Or by a different carrier: note in 31 A. L. R. 955.

As to the right of the seller who has declared, as the contract requires, the name

of a vessel on which the goods have been shipped to substitute another vessel or other
goods, see Lamborn v. Kirkpatrick & Co., 288 Pa. il4, 135 Atl. 541 (1927) ; Matthew Smith
Tea, Coffee & Groc. Co. v. Lamborn, 10 F. (2d) 696 (C. C. A. 2d, 1926) ; Mengel & Bros.
Co. v. Handy Choc. Co., 10 F. (2d) 293 (C. C. A. 1st, 1926) ; Nat. Bank of Commerce ��

Lamborn, 2 F. (2d) 23 (C. C. A. 4th, 1924) ; Lamborn v. Hardie Co.. 1 F. (2d) 679
(C. C. A. 6th, 1923) ; Wilbur & Sons v. Lamborn, 276 Pa. 479, 120 Atl. 478, 27 A. L. R. 41

(1923)*; Gambrill Mfg. Co. v. Am. & Foreign Banking Corp., 194 N. Y. App. Div. 425,
185 N. Y. Supp. 502 (1920).*

"126 Me. 308, 138 Atl. 389 (1927).*
w Quoting 1 Williston, Salrs (2d ed. 1924) � 278.
"Bishop v. Shillito, 2 B. & Aid. 329 (K. B. 1819).
"Paul v. Reed. 52 N. H. 136 (1872).
"210 N. Y. App. Div. 389, 206 N. Y. Supp. 233 (1924).*
el South San Francisco Packing & Provision Co. v. Jacobsen, 183 Cal. 131, 190 Pac.

628 (1920).
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Conditional Sales

Conditional sales present a vexing problem since the actual title is
in one party, and another apparently has it. Even before the Uniform
Sales Act, it was settled by overwhelming authority that, in the absence
of fraud, an agreement for a conditional sale was valid, as well against
third persons as against the parties to the transaction.62 But the law in

Pennsylvania, Illinois and a number of the western states was somewhat
different. In those states the courts held that a vendee under a conditional
sales agreement could pass good title to a bona fide purchaser, and that

judgment creditors were entitled to protection against the original vendor,
he having clothed the vendee with apparent title.63 The Uniform Sales
Act now provides: "Subject to the provisions of this act, where goods are

sold by a person who is not the owner thereof, and who does not sell them
under the authority or with the consent of the owner, the buyer acquires
no better title to the goods than the seller had, unless the owner of the

goods is by his conduct precluded from denying the seller's authority to

sell." 64 In order to give rise to an estoppel, however, it is essential that
the party estopped shall have made by act or word a representation, and
that the person setting up the estoppel shall have acted on the faith of this

representation in such a way that he cannot withdraw from the trans

action without damage. The fact that the vendor gave the original vendee
possession of the chattel is not an estoppel. Possession is merely one of
the indications of title, but possession may be delivered by the owner to a

lessee, a bailee, an agent, or a servant. Following reasoning of this nature,
the Illinois Supreme Court, after the adoption of the Uniform Sales Act in
that state, reversed its former position and held that the vendor was not

estopped to assert his title against bona fide purchasers.65 However, Penn
sylvania still follows its own rule, holding, even under the Uniform Sales
Act, that the conditional vendor (owner of goods) is precluded by his con

duct from denying the vendee's authority to sell.66 But it may be safely
stated that, unless the Conditional Sales Act 67 has been adopted, a reser

vation of title by the vendor is good against a bona fide purchaser from
the vendee in possession under a contract of conditional sale.

C. O. D. Sales

The minority view concerning the transfer of title in C. O. D. sales
is opposed to the view adopted in the Uniform Sales Act.68 So, in State

"�Harkness v. Russell, 118 TJ. S. 663 (1886).
�"Rose v. Story, 1 Pa. St. 190 (1845) ; Chamberlain v. Smith, 44 Pa. St. 431 (1863) ;

Hoak e. Linderman, 64 Pa. St. 499 (1870) ; Brundage v. Camp, 21 111. 330 (1859) ; Mc

Cormick t>. Hadden, 37 111. 370 (1865) ; Lucas v. Campbell, 88 111. 447 (1878) ; Van Duzor v.

Allen, 90 111. 499 (1878).
M Uniform Sales Act � 23.
M Sherer-Gillett Co. v. Long, 318 111. 432, 149 N. E. 225 (1925).�
"�Anchor Concrete Mach. Co. v. Pa. Brick & Tile Co., 292 Pa. 86, 140 Atl. 766 (1928).*
** The Uniform Conditional Sales Act has been adopted in the following states and

territories: Alaska Laws 1919, c. 13; Ariz. Code (Struckmeyer, 1928) �� 2889-2908 ; Del.
Laws 1919, t. 192; N. J. Comp. Stat. (Supp. 1924) � � 182-87 to 182-118; N. Y. Pers. Prop.
Law (Supp. 1935) 5 5 60-80j ; Pa. Stat. Ann. (Purdon, 1930) tit. 69, �� 361-504 ; S. D.
Comp. Laws (1929) � 5 921a to 921z6; W. Va. Code (1932) 5 5 4007-4038; Wis. Stat.
(1933) 5 5 122.01-122.31.

�"Uniform Sales Act 5 19 (4).
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v. O'Neill,� the court said that title did not pass until the price was paid.
But, according to Commonwealth v. Fleming,76 an order from the seller

to the carrier to collect on delivery is a mere provision for the retention
of the seller's lien. If accepted, it creates a contract between the seller
and the carrier, on breach of which by the latter, the seller may recover

the price from him. But it does not make payment by the buyer a con

dition precedent to delivery, so that the seller may reclaim the goods
delivered by the carrier without payment. The property passes �n de

livery to the carrier. American Rlwy. Express Co. v. Ready 7,1 is in ac

cord, saying that the delivery of a C. O. D. shipment to a common carrier

is a delivery to the buyer and passes title to him, although the right of
possession does not pass until payment.

VI. Bills of Lading�Negotiability�Trust Receipts

Where goods are entrusted to a carrier for delivery a bill of lading
is issued to the shipper, and this document represents the goods. The
form in which it is made out is also indicative of the intention of the

parties, and the intention of the parties is the most important thing in
a sale or contract of sale, the courts, both before and after the Uniform
Sales Act, being governed by it as far as it is determinable. When the
intention is not apparent, then the courts fall back on certain rules to
decide whether or not the property in the goods has passed. In Evans v.

Mdrlett,72 it was held that the consignee of a bill of lading has such prop
erty that he may assign it over. And, where goods are purchased and

placed aboard a vessel by the seller for delivery to the buyer who is
to pay for the goods on presentation of a bill of lading, title does not

pass upon delivery aboard the vessel.73 Also, where the terms of a bill
of lading provide expressly that delivery is not made to the vendee, but to
the order of the vendor, acceptance of the terms preserves the vendor's
control over the property, and does not vest the property in the vendee.7*
But where the consignor sends the consignee the bill of lading made out

to, or indorsed to, the consignee the property vests in the consignee.75
Alderman Bros. Co. v. Westinghouse Air Brake Co.76 is a very inter

esting case. The vendor sold to the vendee a pile of brass chips (ascer
tained goods), but they had to be shipped to the vendee. A bill of lading
was made out to the vendor and sent to his agent, "notify Mr. J. Swirsky"
(vendee). A loss occurred in transit. The Uniform Sales Act, under
which it was decided, provides, in effect, that if the bill of lading is drawn
to the order of the buyer or his agent, and is retained by the seller or

his agent to secure payment of the price, the seller reserves only the

right of possession of the goods; but if the bill of lading is drawn to the
order of the seller or his agent, "the seller reserves the property in the

goods." But if, except for the form of the bill of lading, the property

��68 Vt. 140, 2 Atl. 586 (1885).
70 130 Pa. 138, 18 Atl. 622 (1889).
"232 Mich. 624, 206 N. W. 344 (1926).*
71 1 Ld. Raym. 271 (K. B. 1697).
nWait o. Baker, 2 Ex. 1 (1848).
"Turner v. Trustees, 6 Ex. 543 (1851).
"Key v. Cotesworth, 7 Ex. 595 (1862).
"92 Conn. 419, 103 Atl. 267 (1918).*
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would have passed to the buyer on the shipment of the goods, the seller's
property in the goods shall be deemed to be only for the purpose of secur
ing performance by the vendee of his obligations under the contract.77
Even if the goods were unascertained, a presumption of unconditional ap
propriation would arise from the delivery of the goods to the carrier 78

and title would pass or not according to the above rules. Here there
was a present sale of the whole of a specific mass of brass chips, in a

deliverable condition, at an agreed price per pound, and the title and
risk had already passed. Since the vendor cannot reserve a title which
has already passed, the effect of drawing the bill of lading to the seller's
order is merely to reserve the ius disponendi. A reservation by the con

signee of the privilege of inspection does not prevent title from passing
to him on delivery to the carrier though the sale is subject to the right of
rescission upon discovery of defects on inspection at the point of des
tination^

C. I. F. contracts provide for the payment of cost, insurance, and
freight by the vendor, to be charged to the vendee in the price, for the
convenience of the vendee, and the presumption is that title passes on

delivery to the carrier.80 And the shipper, or vendor, fulfills his obliga
tions when he puts the cargo on board and forwards to the vendee a bill
of lading, and a policy of insurance, with a credit note for the freight.
Unless these obligations are fulfilled no title passes, though the contract
may say that it is a C. I. F. contract.81

Now, a bill of lading is a symbol representing goods in the possession
of a carrier, and, in the absence of statutory provisions to the contrary,
the transfer of the bill does not pass title to the goods, where, under the
same circumstances, title to the goods would not pass. So where the
vendor retains possession of a bill of lading and assigns it to a bank for
value, the goods already having been delivered to the vendee according
to the vendor's instructions, the bank receives no title. Title has already
passed to the vendee.82 A bill of lading is not, like a bill of exchange or

promissory note, a negotiable instrument which passes by mere delivery
to a bona fide transferee for a valuable consideration, without regard to
the title of the parties who make the transfer. Although the shipper may
have indorsed in blank a bill of lading deliverable to his assigns, his right
is not affected by an appropriation of it without his authority. If it* be
stolen from him or transferred without his authority, a subsequent bona

fide transferee cannot make title under it against the shipper of the

goods. A bill of lading only represents the goods and the transfer of

"Uniform Sales Act � 20.
78 Id. at � 19, rule 4 (2).
"Standard Casing Co. v. Calif. Casing Co., 233 N. Y. 413, 135 N. E. 834 (1922).*
80 Smith Co., Ltd. v. Marano, 267 Pa. 107, 110 Atl. 94 (1920).*
81 Cundill v. Millhauser Corp., 257 N. Y. 416, 178 N. E. 680 (1931).* In Manbre

Saccharine Co., Ltd. v. Corn Products Co., Ltd. [1919] 1 K. B. 198, McCardie, J., said: "I
conceive that the essential feature of an ordinary u. i. f. contract as compared with an

ordinary contract for the sale of goods rests in the fact that performance of the bargain
is to be fulfilled by delivery of documents and not by the actual physical delivery of goods
by the vendor. AH that the buyer can call for is delivery of the customary documents. This
represents the measure of the buyer's right and the extent of the vendor's duty. The
buyer cannot refuse the documents and ask for the actual goods, nor can the vendor with
hold the documents and tender the goods they represent. . . ."

" Anchor Mill Co. v. R. R. Co., 102 Iowa 262, 71 N. W. 255 (1897).
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the symbol does not operate more than a transfer of what is represented.83
When it is said that a bill of lading is negotiable, it is only meant that its
true owner may transfer it by endorsement or assignment so as to vest
the legal title in the indorsee.84 But that is not the universal rule. In
Georgia, when an owner of goods gave an indorsed bill of lading to his

agent, the agent was held to have such external indicia of ownership as

to divest the owner of his title by a sale to a bona fide purchaser.85
However, the Uniform Sales Act provides:
"Section 32�A negotiable document of title may be negotiated by

the owner thereof, or by any person to whom the possession or custody
of the document has been intrusted by the owner, if, by the terms of the
document the bailee issuing the document undertakes to deliver the goods
to the order of the person to whom the possession or custody of the docu
ment has been entrusted, or if at the time of such entrusting the docu
ment is in such form that it may be negotiated by delivery.

"Section 38�The validity of the negotiation of a negotiable document
of title is not impaired by the fact that the negotiation was a breach of

duty on the part of the person making the negotiation, or by the fact
that the owner of the document was induced by fraud, mistake or duress
to entrust the possession or custody thereof to such person, if the person
to whom, the document was negotiated or a person to whom the document
was subsequently negotiated paid value therefor, without notice of the
breach of duty, or fraud, mistake or duress."

And the Uniform Sales Act, as amended 86 and adopted by twelve

states, provides:
"Section 32�A negotiable document of title may be negotiated by

any person in possession of the same, however such possession may have
been acquired, if by the terms of the document, the bailee issuing it under
takes to deliver the goods to the order of such person, or if at the time
of negotiation the document is in such form that it may be negotiated
by delivery.

"Section 38�The validity of the negotiation of a negotiable document
of title is not impaired by the fact that the negotiation was a breach of
duty on the part of the person making the negotiation, or by the fact
that the owner of the document was deprived of the possession of the
same by loss, theft, fraud, accident, mistake, duress, or conversion, if
the person to whom the document was negotiated or a person to whom
the document was subsequently negotiated paid value therefor in good
faith without notice of the loss, theft, breach of duty, or fraud, accident,
mistake, duress or conversion."

From these passages it can be seen that there has been a swing away
from the old conservative rules.

"Dows v. Perrin, 16 N. Y. 325 (1857).
"Pollard v. Vinton, 105 TJ. S. 7 (1881).
86 Commercial Bank v. Armsby Co., 120 Ga. 74, 47 S. E. 589 (1904).
M These amendments to the Uniform Sales Act have been adopted in the following

states: Alabama, California, Delaware, Kentucky, Michigan, New Jersey, Ohio, Tennessee,
Utah, Vermont, Washington and Wisconsin.

For corresponding statutory provisions relating specifically to bills of lading, see

Uniform Bills of Lading Act � � 31, 38 (adopted in twenty-eight states and territories) ;

to warehouse receipts, see Uniform Warehouse Receipts Act � J 40, 47 (adopted in all
of the states except Georgia, Kentucky, New Hampshire and South Carolina ; also in the
District of Columbia, Puerto Rico, Philippine Islands and Alaska).
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We shall conclude with a discussion of transactions involving trust

receipts. A person, who, at the request of a vendee, advances his credit
or money for the vendee for the purchase of property and takes the bill
of lading in his own name, and relies upon the property as a means of
reimbursing himself, becomes the owner and not the pledgee of the prop
erty, and his relation to the vendee is that of owner under a contract to
sell and deliver when the purchase price is paid.87 And when such con

signee indorses the bill of lading to the vendee for the purpose of hav
ing work done on the goods, but on the understanding* that title is to
remain in him and the specific goods returned, the party thus receiving
the goods does not obtain title to them, but serves merely as agent for
the consignee.88 Though at common law it was held that such an agent
could pass no title to a bona fide purchaser, in Roland M. Baker Co. v.

Brown,69 and in Commercial Nat'l Bank of New Orleans v. Canal-Lou
isiana Bank and Trust Co.,90 similar cases, it was held that he could.
The two cases last cited were decided under the Uniform Bills of Lad

ing Act and the Uniform Warehouse Receipts Act, respectively. But
Sections 32 and 38 of the Uniform Sales Act, above quoted, are similar
to the provisions under which they were decided. Such decisions mark
a radical change in the law and show the present trend toward the pro
tection of innocent third parties as opposed to the former tendency to

protect the vendors or true owners of property, represented by documents,
the negotiability of which is almost indispensable in the world of commerce.

J. W. A.

"Moors v. Kidder, 106 N. Y. 32, 12 N. E. 818 (1887).
"Moors t>. Wyman, 146 Mass. 60, 15 N. E. 104 (1888).
81 214 Mass. 196, 100 N. E. 1025 (1913).*
"239 U. S. 520 (1916).*
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RECENT DECISIONS

AGENCY�Presumption Created by Name on Taxicab.

Defendant company employed one Semmes, Sr., as a taxicab operator.
He paid $3.25 a day to the defendant for the use of its cab, whether
or not he did any business, and was permitted to keep the cab at his

home, his only duty being to report once a day to the defendant. The

operator's son, Semmes, Jr., also a licensed hacker, often drove the cab at

might in solicitation of fares, sometimes with, and sometimes without, the
permission of his father. On the night of the accident the son, without

permission, took the cab, and on returning home after discharging a

passenger, negligently struck and seriously injured the plaintiff, a fire
man on duty in the street. Uncontradicted evidence showed that Semmes,
Sr., was without authority to permit anyone else to use the cab for any

purpose. On motion of the defendant at the termination of all the evi

dence, the trial court directed the jury to return a verdict in its favor.

Held, where evidence showed that the driver was a stranger to the cab

company, and was operating its cab without its knowledge, consent or

authority, the presumption that the driver is authorizedly acting within
the scope of his authority or employment is not sufficient to make issue
for the jury. Simon v. City Cab Co., Inc.,�App. D. C.�, 78 F. (2d) 506

(1935).
Proof that the injury was the result of the negligence of the driver

of the defendant's automobile creates the presumption that the driver,
when the accident occurred, was in the service of the owner and operating
the vehicle on the owner's account. Shahan v. Jones,�W. Va.�, 177 S. E.
775 (1934) ; Double v. Meyers, 305 Pa. 266, 157 Atl. 610 (1931) ; Magee v.

Motor Co., 50 Idaho 442, 296 Pac. 774 (1931).
Where undisputed facts show that at the time of the injury the

automobile driver, negligently injuring another, was not acting within the

scope of his employment and those facts are susceptible of but one infer
ence, action against the driver's employer should not be submitted to the
jury. This seems to be the general rule. Heard v. McDonald,�Okla.� ,

43 Pac. (2d) 1026 (1935) ; Simmons v. Brooks, 63 App. D. C. 293, 72 F.

(2d) 86 (1934) ; Spencer's Administrators v. Fisel, 254 Ky. 503, 71 S. W.
(2d) 955 (1934). The same rule also applies where the automobile was

not in the possession of the owner or his servant or agent. Lotz v. Hanlon,
217 Pa. 339, 66 Atl. 525 (1907) ; Doran v. Thomsen, 76 N. J. Law 754, 71
Atl. 296 (1908).

"It has been settled by numerous authorities . . . that when it appears,
in an action against the owners of an automobile for damages sustained,
that the driver was not in their employ ... a plaintiff cannot recover."
Potts v. Pardee, 220 N. Y. 431, 116 N. E. 78 (1917) ; Fluegel v. Coudert,
244 N. Y. 393, 155 N. E. 683 (1927) ; see Norris v. Kohler, 41 N. Y. 42, 45
(1869). These cases represent the New York ruling. The leading New
York case of Ferris v. Sterling, 214 N. Y. 249, 108 N. E. 406 (1915)
raises the presumption of the agency of the driver on mere proof of
ownership.
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To constitute a person a servant or agent, it is not necessary that

wages, as such, be paid to him by the master or principal. Kimball v.

Cushman, 103 Mass. 194 (1869) ; Gaines v. fiard, 57 Ark. 615, 22 S. W.

570 (1893) ; Cosman v. Donovan, 282 Mass. 230, 184 N. E. 664 (1933).
The early English case of Joyce v. Capel, 8 C. & P. 370 (1838), in

which it was held that there was prima facie evidence that the operator
was in the employment of the defendant, the barge doing damage being
owned by the defendant, was cited by the court in the case of Callas v.

Independent Taxi Owners' Ass'n, 66 F. (2d) 192 (App. D. C. 1933),
upon which latter case the appellant relied. The court clearly differen
tiated the Callas case from the one at hand. In the former case, although
the driver was one known by the defendant owner, there was no evidence
as to whether he was an agent, and the defendent denied that he owned the
cab and even intimated that he was not in the cab business. The court,
following and quoting Holzheimer et ux. v. Lit Brothers, 262 Pa. 150, 105
Atl. 73 (1918), held that whether the presumption that the automobile was

in the custody and on the business of the person whose name it bore had
been overcome by the evidence, was a question of fact for the jury. In
the instant case, whatever presumption arose was overcome by the uncon

tradicted proof that the driver was a total stranger without the authority
of the defendant, express or implied. This holding is supported by Peabody
v. Marlboro Implement Co., 63 App. D. C. 288, 72 F. (2d) 81 (1934) ;

Curry v. Stevenson, 58 App. D. C. 162, 26 F. (2d) 534 (1928) ; cf. Schwevn-
haut v. Flaherty, 60 App. D. C. 151, 49 F. (2d) 533 (1931).

The late Mr. Justice Hitz, in the case under discussion, dissented
in an opinion worthy of note. Decrying the application of the "funda
mental rules of agency" in such cases as the principal one, he called upon
the courts to hold owners of automobiles liable for damage done thereby
in the hands of anyone except a thief, and upon the Congress to adopt
compulsory insurance laws. Admitting that the cases cited by him were

not precisely in point, he launched into a discussion of famous decisions
on the manufacture, use and maintenance of objects, which in normal

operation, are instruments of destruction, if improperly dealt with. Among
these were Sioux City & P. R. Co. v. Stout, 84 U. S. 657 (1888) ; Best v.
District of Columbia, 291 U. S. 411 (1934) (unfenced wharf as an "attrac
tive nuisance") ; Townsend v. Wathen, 9 East 277 (1808) (an English case

in which the owner of a trap was held liable where a trespassing dog was

ensnared). Mr. Justice Cardozo, speaking in McPherson v. Buick Motor

Co., 217 N. Y. 390, 111 N. E. 1050 (1916) was quoted, "We have put aside
the notion that the duty to safeguard life and limb, when the consequences
of negligence may be foreseen, grows out of contract and nothing else.
We have put the source of the obligation where it ought to be. We have

put its source in the law."
Indicative of the vehemence of his dissent, Justice Hitz said, "Man

slaughter by automobile goes flagrantly unwhipt of justice, because twelve
drivers sit on every jury."

For an historically interesting and comprehensive discussion of the

point in the principal case see Fegan, Presumption Versus Proof in Auto
mobile Highway Accidents (1934) 22 Geo. L. J. 750.

J. J. O'C.
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CONSTITUTIONAL LAW�Occupation Tax on Radio Station as Affecting
Interstate Commerce.

This case arose when the state of Washington passed an occupation
tax of 1% on the gross proceeds of all businesses operating within the
state. The claim of plaintiff, who is a radio broadcasting company operat
ing two stations in Washington, is that its operations are interstate, that
the tax is a burden upon interstate commerce (U. S. Const. Art. I, � 8),
and therefore unconstitutional. The plaintiff's income is derived from

leasing its broadcasting facilities, largely to national chains and their

customers. The question was simply: Is such a gross proceeds tax uncon

stitutional, as a burden upon interstate commerce? Held, that for the

purposes of this case radio broadcasting is intrastate, and if the tax

affects interstate commerce it does so only incidentally. Fisher's Blend

Station, Inc. v. Tax Commission of Washington et al.,�Wash.�, 45 P.

(2d) 942 (1935).
The question of the constitutionality of a state tax upon interstate

businesses has often come before the courts, and there is no great un

animity in the decisions. There is perfect agreement on the principle
involved�the decisions break upon the interpretation of the effect and

purpose of the various state levies, as well as upon the understanding of
a particular set of facts. In Western Union Tel. Co. v. Alabama Board

of Assessment, 132 U. S. 472 (1889), the principle was laid down as having
always been basic, that a state tax directly levied upon receipts from inter
state commercial activities is in reality a burden upon such commerce

and therefore is void. However, in the earlier case of Reading R. R. Co. v.

Pennsylvania, 82 U. S. 284 (1872) (state tax on railway gross receipts),
the Supreme Court upheld a tax which was levied upon the gross receipts
of domestic corporations in Pennsylvania. See Reading R. R. Co. v. Penn

sylvania, 82 U. S. 232 (1872) (case of freight tax) ; Brown v. Maryland,
25 U. S. 419 (1827). That tax was assessed in direct ratio to the amount
of railroad mileage within the state. In holding the tax valid, the Court
reasoned that since the tax was only levied infrequently, after the money
was placed in the general fund of the company, indistinguishable from
the "general mass of the company's property," it could no longer be taxed

individually, the tax being held to be one upon the property of the railroad
rather than upon the receipts from its interstate operations. It was no

longer "freight earned" after being placed in the general coffers of the

company. In Philadelphia Southern M. Steamship Co. v. Pennsylvania, 122
U. S. 326 (1886), the Court in effect overruled the Philadelphia & R. R.

case, supra, claiming that the former decision had begged the question. It
was stated that the argument seemed to be reducible to this, that "we will
not tax you for the transportation you perform, but we will tax you for
what you get for performing it." Philadelphia So. M. Steamship Co. v.

Pennsylvania, supra at 336. The Court then went on to decide that the

particular tax in question, very similar to the tax in the case being over

ruled, was void as an undue burden upon interstate commerce. In spite
of this very clear enunciation of principle, the cases today cannot be

grouped so as to form any clear doctrine. The principle is clear; the inter

pretation of the facts anything but clear. Western Union Telegraph Co. v.

Ratterman, 127 U. S. 411 (1887) ; New York, L. E. & W. R. R. v. Pennsyl
vania, 158 U. S. 431 (1894) ; Meyer v. Wells Fargo & Co., 223 U. S. 298
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(1911) ; Cudahy Packing Co. v. Minnesota, 246 U. S. 450 (1917) ; Sprout v.
City of South Bend, 277 U. S. 163 (1927) ; East Ohio Gas Co. v. Tax Com
mission, 283 U. S. 465 (1930). For comment as to the varying views of
the different cases see 2 Willoughby, The Constitutional Law of the

United States (2d ed. 1929) 1082 et seq.

The decisions of the Supreme Court seem definitely to he based on

the proposition, as formulated in the headnote to the principal case, that
"no person, whether natural or artificial, should be declared exempt from
payment of tax required of business generally, unless it clearly appears
that the Constitution and laws of the United States or of the state require
such exemption." Thus, in Cudahy Packing Co. v. Minnesota, supra, it
was held that a tax which was computed, for the gross earnings of freight
line companies, from intrastate operations (though the products handled

appeared to be largely interstate in origin and destination) were taxable

by a state. The ground was that the earnings in fact were not taxed,
but that the tax was actually on the property of the company. Thus the
result was the same as that reached in Reading R. R. Co. v. Pennsylvania,
82 U. S. 284 (1872). Seemingly in conflict with this result is Meyer v.

Wells Fargo & Co., supra, where it was held that a gross receipts tax
was invalid because the operations of the appellant were largely interstate
But cf. Ratterman v. Western Union Tel. Co., supra, where it was held
that though such a tax was partially invalid, it was so only insofar as it
taxed the proceeds of interstate commerce. Carried out logically, it has
been held that if assessors are in error in their execution of the taxing
power under a statute, the tax should be upheld as valid and the assess

ment corrected. Hump Hairpin Mfg. Co. v. Emmerson, 258 U. S. 290

(1922).
The court in the principal case recognized the conflict of opinions, but

distinguished the chief cases from the present cases. The controlling deci
sion seems to have been Detroit International Bridge Co. v. Corporation
Tax Appeal Board, 294 U. S. '83 (1935). The tax in that case was levied
upon the paid-up capital and surplus of the corporation, excluding capital
represented by property outside the state, and property exclusively used
in interstate commerce. The Court, in upholding the tax, distinguished
between interstate commerce, and the actual operations of the Bridge
Company, in which it was "an instrumentality which others may use in

conducting foreign business." It was denied that there was any interstate

operation in the collecting of tolls from persons using the bridge. The

toll-collecting operation was purely intrastate�the fact that the persons
who paid the tolls were engaged in interstate activities did not in any way
affect the company. This was held in spite of the fact that the company's
only power under its charter was to engage in foreign commerce. In
Henderson Bridge Co. v. Kentucky, 166 U. S. 150 (1896), this same position
had been taken. However, in that case the tax was a property tax, and
therefore clearly valid under the general state taxing powers. Baltic Min
ing Co. v. Massachusetts, 231 U. S. 68 (1913) ; Aero Mayflower Transit
Co. v. Georgia P. S. C, 179 Ga. 431, 176 S. E. 487 (1934).

It was not denied by the court that radio broadcasting was in fact
interstate commerce�for the purpose of regulation. This is a well estab
lished fact, as the court pointed out from the existence and the upholding
of numerous decisions of the Federal Radio Commission. General Electric
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Co. v. Federal Radio Commission, 58 App. D. C. 386, 31 F. (2d) 630

(1929) ; New York v. Federal Radio Commission, 59 App. D. C. 129, 36

P. (2d) 115 (1929). The court also took cognizance of the fact that as a

matter of fact the mechanical transmission of waves is definitely and

essentially interstate. In fact it had, in an earlier decision, Van Dusen v.

Department of Labor & Industries, 158 Wash. 414, 290 Pac. 803 (1930),
decided that a workman engaged in removing a telephone switchboard

from a room in a broadcasting station to make room for another piece of

apparatus, was engaged in interstate commerce.

The basis of the decision in the principal case was that, in renting
its facilities to others, the radio station was performing an operation
intrastate in nature. The fact that, after it leased some of its time, an
operation essentially interstate in nature was carried out did not make
the prior act of leasing interstate. The theory of the majority opinion
evidently was that the radio station was paid for the leasing privilege
alone, not for its part in actually broadcasting the commercial program.
"Commerce does not begin until manufacture is finished." Cornell v. Coyne,
192 U. S. 418, 428 (1905) ; United States v. E. C. Knight Co., 156 U. S. 1

(1894) . In quoting this language the court went on to analogize the facts

of the principal case with the Detroit Bridge Co. case, supra, stating that
"The surrounding ether may be likened to a bridge, and while respondent
[plaintiff] does not lease the ether, it does lease a device which enables
its patron to use the ether as a 'bridge' or medium of communication. . . ."

Fisher's Blend Station, Inc. v. Tax Commission of Washington et al.,
supra at 947.

In disposing of the Van Dusen case, supra, the Court continued its

analogy to the Detroit Bridge case, supra, pointing out that the decision
would have been otherwise in the Bridge case had the facts involved work
men working upon or building the bridge. That would have been clearly
interstate commerce. Fisher's Blend Station case, supra.

The basis for this distinction may be as "metaphysical" as the rea

soning in Philadelphia & R. R. Co. v. Pennsylvania, supra, was declared
to be by the Court in Philadelphia Southern M. Steamship Co. v. Pennsyl
vania, supra, but it seems to be in line with the majority of holdings at

the present time. The principal case was an attack upon the constitu
tionality of a revenue statute, and, being so, the burden rested heavily
upon the plaintiff to prove his contention. Weaver v. Palmer Bros. Co.,
270 U. S. 402 (1925) ; Interstate Busses Corp. v. Holyoke St. R. Co., 273
U. S. 45 (1926). The plaintiff had the duty of proving the point that its
proceeds were largely derived from interstate commerce, and the holding
was that it failed by its admission that its business was leasing its stations
to others. The act of leasing was not an interstate activity, for the pur

pose of taxation. City of Atlanta v. Oglethorpe Univ., 178 Ga. 379, 173
S. E. 110 (1934).

There was a very brief but important dissent to the case. Tersely,
Chief Justice Millard stated: "I am convinced that radio broadcasting is
interstate commerce; therefore, the state may not levy an occupation tax

against respondent (plaintiff)." Fisher's Blend Station, Inc. v. Tax Com
mission of Washington et al., supra. This dissent seems to be directly
in line with Philadelphia and Southern M. Steamship Co. v. Pennsylvania,
mpra-

J. N. S., Jr.
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CONSTITUTIONAL LAW�Tennessee Valley Authority�Sale of Electric
Power.

The Alabama Power Company, a corporation engaged in the manu

facture, transmission and distribution of electricity, agreed by contract to

sell such of its transmission lines as extend from Wilson Dam at the
Muscle Shoals plant in Alabama into seven Alabama counties, to the
Tennessee Valley Authority (TVA), a corporate agency of the United
States. The company further agreed that it would sell its distribution

systems in the above-named territory to the respective municipalities in
which such systems were located and that it would assist in handling the

financing of the sale of electric appliances in the territory. This suit to

enjoin performance of the above-mentioned contracts was brought by a

minority of the preferred stockholders of the Alabama Power Company,
after they had formally but unsuccessfully demanded that the company
itself institute suit to rescind the contracts. The findings of fact by the
district court, Ashwander et al. v. Tennessee Valley Authority et al., 9
F. Supp. 965 (N. D. Ala. 1935), showed that the Wilson Dam was owned
and operated by the United States in conjunction with nitrate plants for
the manufacture of war materials; that in 1934, 68 per cent of the power
generated was used for governmental purposes; but that the TVA pro
gram, including the construction of three new dams supplementary to
Wilson Dam, would increase the capacity approximately four times; and
that it was not the purpose of the TVA to limit the production of electric

power to that needed by the government in manufacturing war materials
and providing for navigation, but that its declared policy is to utilize to

the fullest extent possible all the electric energy which the Wilson Dam
and other dams are capable of producing, by supplying, first, governmental
needs, and then by selling the surplus to users of electricity, in competition
with public utility companies. Upon these findings, the district judge held
that TVA, while it had the implied right to dispose of any surplus electric

power unintentionally created in the exercise of a bona fide effort to make
such power only as was needed for the manufacture of war materials and
for serving the necessities of navigation, had not and could not have con

stitutional authority intentionally to create and sell any additional surplus.
A motion to dismiss the bill was denied and the decree of the district court

adjudged these contracts to be in furtherance of illegal operations by
TVA, and ordered them annulled. Upon appeal, this decree was reversed
by the United States Circuit Court of Appeals for the Fifth Circuit. Held,
Congress may dispose of water power created at Wilson Dam as freely
as it may dispose of any other government property, and the right of

disposal exists not only as to surplus accidently produced, but extends
to all excess or surplus. Tennessee Valley Authority et al. v. Ashwander
et al., 78 F. (2d) 578 (C. C. A. 5th, 1935).

The right of a state to dispose of surplus power developed at a state
owned dam and power plant has long been recognized. Cooper v. Williams,
4 Ohio 253 (1831) ; Buckingham v. Smith, 10 Ohio 288 (1840) ; Attorney
General v. Eau Claire, 37 Wis. 400 (1875) ; Fox v. Cincinnati, 104 U. S.
783 (1881) ; Kaukauna Company v. Green Bay, etc. Canal, 142 U. S. 254
(1891). In the last-named case, the Court said: "But if, in the erection
of a public dam for a recognized public purpose, there is necessarily pro-
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duced a surplus of water which may properly be used for manufacturing
purposes, there is no sound reason why the State may not retain to itself

the power of controlling or disposing of such water as an incident of its

right to make such improvement."
This theory was cited with approval and applied to the Federal Govern

ment in Green Bay, etc. Company v. Patten Paper Company, 172 U. S. 58

(1898). The right of the United States to sell surplus power was also

sustained in United States v. Chandler-Dunbar Company, 229 U. S. 53

(1913), in which case the Court stated: "If the primary purpose is legiti
mate, we can see no sound objection to leasing any excess of power over

the needs of the government."
However, these cases can not be considered as controlling the instant

case as in each of them the surplus created was an actual bona fide
surplus; whereas, in this case the surplus is admittedly intentionally
created for the purpose of sale. In fact, in Kaukauna Company v. Green

Bay, etc. Canal, supra, the Court recognized the difference between a bona

fide surplus ,and one intentionally created, and intimated that in the latter
case the sale would not be allowed. But in the present case, it is held that
the right of disposal extends to any excess or surplus, however created.

It is a fundamental constitutional principle that if an institution
serves in any way as a federal agency, it may be given incidental powers
to any extent, and as to matters that would not otherwise be within the

power of Congress to confer, if these powers can reasonably be held to

be related to, or their exercise in any way an aid to the performance by
the institution of its primary powers as a federal agent. McCulloch v.

Maryland, 4 Wheat. 316 (1819) ; Osborn v. Bank of United States, 9 Wheat.
738 (1824) ; Smith v. Kansas City Title and Trust Company, 255 U. S.
180 (1921).

The extension of federal activity into fields ordinarily occupied by
private business concerns is of such recent origin that there has been
little judicial consideration of the question. It is conceded that the govern
ment can not simply step out and compete with private enterprise. But
the United States may, in the exercise of one of its constitutional powers,
incidentally encroach upon fields generally reserved to private business.

Congress has the power to create federal banks to carry on governmental
functions, and incidentally to transact ordinary banking business, which,
considered by itself, might be beyond the power of Congress to authorize.
First National Bank v. Union Trust Company, 244 U. S. 416 (1916) ;

Smith v. Kansas City Title and Trust Company, supra. There seems to
be no logical reason to prevent carrying the reasoning of these cases over

into the field of generating and selling electric power.
The Circuit Court of Appeals refused to consider the plans of the

TVA for social experimentation, which the district judge had held to be

beyond the constitutional limits of the federal power, following a well-
established line of cases. "Nothing is better settled by the decisions of
this court than that when Congress acts within the limits of its constitu
tional authority, it is not the province of the judicial branch of the govern
ment to question its motives." Veazie Bank v. Fenno, 8 Wall. 533 (1869) ;

McCray v. United States, 195 U. S. 27 (1904) ; Flint v. Stone Tracy Com
pany, 220 U. S. 107 (1911).

It would seem that in the final analysis, the question presented in this
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case is whether the activities of TVA in selling surplus electric power
bear a reasonable and substantial relation to the constitutional power of
Congress to provide for the national defense and control the navigable
streams of the United States. If such reasonable relationship exists, then
the fact that private enterprise is interfered with will not defeat the

right of the Federal Government to continue its activities. But if, on the

other hand, such relationship does not exist, the Federal Government has

gone beyond the constitutional limits of its power and the activities of

the TVA are unconstitutional. The test for determining the limits of the
incidental powers of the Federal Government as considered above, is well
established by such cases as: McCulloch v. Maryland, supra; License Tax

Cases, 5 Wall. 462 (1866) ; United States v. De Witt, 9 Wall. 41 (1869) ;
Keller v. United States, 213 U. S. 138 (1909) ; Hammer v. Dagenhart, 247
U. S. 251 (1918) ; Child Labor Tax Case, 259 U. S. 20 (1922).

The court in applying this test in the instant case, held that it eould
not "successfully be maintained that there is no reasonable or substantial
relation between the production of the surplus hydro-electric power avail
able at Wilson Dam and the exercise of the war and commerce powers
conferred upon Congress" and therefore sustained the contracts.

R. K.

INSURANCE�Death by Accidental Means.

The insured resided in Linden. From March 30, 1933 until May 8,
1933, he was confined in the State Hospital for the insane, at Marlborough.
Upon his return home he became very violent and threatened to kill his

family, with the result that, from time to time, his family was obliged to
flee. On May 27, 1933, his wife caused a warrant to be issued for his
arrest for assault and battery. On the following day six or seven officers
came to his house and called upon him to submit to arrest. They entered
the house and were confronted by the insured, who, armed with a pick
ax, threatened to kill them. The officers retreated and procured tear gas
bombs which they discharged into the house. After the lapse of an hour
or more the officers re-entered the house and were met by the insured,
still armed with a pickax, on the first floor. One of the officers threw
a chair at the insured, who then advanced upon the officer in a threatening
manner whereupon some one or more of the officers fired shots, killing the
insured. The insurance company, in support of its motion for a directed
verdict, argued that the insured "was the aggressor and that what tran
spired on this particular evening at his home was not an accident, but a

condition which he brought about, and that he himself provoked the injury
which he sustained and as a result of which he died." Held, that the death
of the insured, who was shot by police while violently resisting arrest and
seriously threatening police with a pickaxe, and whose reasoning faculties
were impaired so that he was impelled to such acts by insane impulse
which he could not resist, was accidental, within the meaning of the policy.
Kobylakiewicz v. Prudential Ins. Co. of America,�N. J. L.�, 180 Atl. 491
(Sup. Ct. 1935).

Accidental means are those which produce effects which are not their
natural and probable consequences. An effect which is the natural and
probable consequence of an act, or course of action, is not an accident;
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but one which is not the natural and probable consequence of an act, or

course of action, is produced by accidental means. Western Commercial

Travellers' Ass'n v. Smith, 85 Fed. 401 (C. C. A. 8th, 1898). If, as to

the person injured, the injury is unforeseen, unexpected, not brought about
through his agency designedly, or is without his foresight, or is a casualty
or mishap, not intended to befall him, then the occurrence is accidental,
and the injury is one inflicted by accidental means, within the meaning
of such policies. American Accident Co. of Louisville v. Carson, 99 Ky.
441, 36 S. W. 169 (1896).

Injuries inflicted by a third person, without the fault of the insured,
are within accident policies. Richards et al. v. Travelers' Ins. Co., 89 Cal.

170, 26 Pac. 762 (1891) ; and the same rule has been applied to injuries
received by the insured while quarreling or fighting. Union Casualty Co.
v. Harroll, 98 Tenn. 591, 40 S. W. 1080 (1897). Where the insured com

mitted a battery on a person, who made no resistance, and in striking
such person, injured his hand and died a few days later from the effects
of blood poisoning, which developed from the wound, the injury, which
was the cause of his death, being the result of a voluntary act committed
while he was in full possession of his mental faculties, was held not acci
dental within the meaning of the policy. Fidelity and Casualty Co. of
New York v. Stacey's Executors, 143 Fed. 271 (C. C. A. 4th, 1906). But
where the injury was caused by a third party shooting the insured, after
an altercation, it was held accidental. Hester v. Fidelity and Casualty Co.,
69 Mo. App. 186 (1897). And, in other cases, it has been held that death

produced by direct violence of a third party is none the less an accident,
as regards the insured, because the injury was intentionally inflicted by
a third party. Hutchcraft's Executors v. Travelers' Ins. Co., 87 Ky. 300,
8 S. W. 570 (1888) ; Richards v. Insurance Co., 89 Cal. 170, 26 Pac. 762

(1891) ; Robinson v. United States Mutual Accident Ass'n, 68 Fed. 825

(C. C. Mo. 1895) ; Andrews v. United States Casualty Co., 154 Wis. 82,
142 N. W. 487 (1913).

The view of the courts throughout the United States as to the death
of the insured, brought about by himself while insane, is best expressed
in Insurance Co. v. Terry, 82 U. S. 580, 591 (1872), where the court said:
"When his reasoning faculties are so far impaired that he is not able to
understand the moral character, the general nature, consequence, and
effect of the act he is about to commit, or when he is impelled thereto
by an insane impulse, which he has not the power to resist, such death
is not within the contemplation of the parties to the contracts, and the
insurer is liable." Other cases hold the same. Aufrichtig v. Columbian
Mutual Life Ins. Co., 298 Mo. 1, 249 S. W. 912 (1923) ; Breasted v. Trust
Co., 4 Hill 73 (N. Y. 1843). But the Massachusetts courts follow the
English rule, referred to later. Dean v. American Mutual Life Ins. Co., 4
Allen 96 (Mass. 1862) ; Cooper v. Mass. Mutual Life Ins. Co., 102 Mass.
227 (1869).

The English rule is to the effect that the moral condition of the mind
is immaterial, and if, when the act is done, the insured knows that life
will be thereby destroyed and intends it to be so, the policy is violated,
although the insured is insane at the time. Borradaile v. Hunter, 12
L. J. C. P. 225 (1843); Clift v. Schwabe, 3 C. B. 437 (1846). But,
the courts of England have held that, in the absence of any condition
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in the policy making suicide a forfeiture of the policy, self-destruction by
an insane person is an accident. Horn v. Anglo-Australian & Universal

Family Life Ins., Co., 30 L. J. Ch. 511 (1861).
Notwithstanding the English rule as laid down in the above cases,

the American rule seems more sound and logical, for "The act of an insane

man is morally no more his act than if it were mechanical." John Hancock
Mutual Life Ins. Co. v. Moore, 34 Mich. 41 (1876).

L. M. C.

INSURANCE�Group Policy�Total Disability.
The plaintiff, as an employee, brought this action on a group policy

of insurance issued to his employer for the benefit of the employees. The
face value of the policy was to be paid either at the employee's death or

to him personally in the event he should become totally and permanently
disabled before attaining the age of sixty years. While working a lathe

machine, the plaintiff suffered the loss of his left eye. After being out
of work for five weeks, he worked continuously at his usual job for over

two years, and for a month and a half after the cancellation of the

policy. After the injury he was unable to perform his work in his

customary and usual manner, and would so fail in his work at the end of
each week that it was necessary for a fellow employee to aid him. He

developed a nervous condition which culminated in spells at the end of

each work week. He was obsessed with the fear that he would do some

physical injury to his wife and children, and it was almost impossible for
them to stay in the house with him as the end of each week approached.
His physical and mental deterioration became so acute that he had to stop
working. Held, that whether the employee was totally disabled within the

disability clause of the policy was a question of fact for the jury to deter

mine; that the term "total disability," as used in the disability clause of a

policy, is a relative term, depending upon the circumstances of each case

and should not be construed literally. Thompson v. Aetna Life Ins. Co. of
Hartford, Conn.,�S. C�, 180 S. E. 880 (1935) .

It is impossible, in view of the variations in the "total disability" pro
visions in policies of life and accident insurance and the circumstances
of the individual cases, to reduce the decisions upon the subject of "total
disability" to a precise, definite formula. The rule prevailing in most

jurisdictions supports the liberal rule that the "total disability" contem

plated by an accident policy, or a life insurance policy containing a dis

ability clause, does not mean, as its literal construction would require, a

state of absolute helplessness. On the contrary, the courts, giving con

sideration to the object of the contract, hold that the "total disability"
contemplated by the agreement is inability to do all the substantial and
material acts necessary to the prosecution of the insured's business or

occupation in his customary and usual manner. United States Fidelity
and G. Co. v. McCarthy, 50 F. (2d) 2 (C. C. A. 8th, 1931). Such a rule

has, in substance, been adhered to where the policies required that the
insured be totally disabled from transacting any and every kind of busi

ness, Baldwin v. Fraternal Accident Ass'n, 21 Misc. 124, 46 N. Y. Supp.
1016 (1897), aff'd, 159 N. Y. 561, 54 N. E. 1089 (1899); totally dis
abled from the prosecution of his usual employment, Sawyer v. U. S. Cos.
Co., 8 Am. L. Reg. (N. S.) 233 (Mass. 1869) ; totally disabled to perform
any part of the duties pertaining to the occupation stated, Hartford A. and
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Indent. Co. v. Davis, 184 Ky. 487, 210 S. W. 950 (1919) ; totally unfit to
follow or direct any employment, Kelly v. Supreme Court I. O. F., 195 111.

App. 501 (1915) ; or agreed to indemnify for such total loss of business
time as might result, Pacific Mutual Life Ins. Co. v. Branham, 34 Ind. App.
243, 70 N. E. 174 (1904) ; or to indemnify for total disability, Brotherhood
of Locomotive Firemen and Enginemen v. Aday, 97 Ark. 425, 134 S. W.
928 (1911).

The view is taken in some cases that there is a total disability if the
insured's injuries are such that common care and prudence require him to
desist from his business in order to effectuate a cure. Hayes v. North
American Life & Casualty Co., 151 Minn. 124, 186 N. W. 136 (1922).

The courts do not seem to make any distinction between an accident

policy and a life insurance policy containing a disability clause, Aetna Life
Ins. Co. v. Spencer, 182 Ark. 496, 32 S. W. (2d) 310 (1930). Provisions
for total disability in all cases of doubt should be liberally and fairly con

strued so as to give the insured the indemnity supposedly contracted for,
to the exclusion of any narrow or technical interpretation which would
defeat the intention of the parties. Jones v. The Fidelity & Casualty Co.,
166 Minn. 100, 207 N. W. 179 (1926). Death is not the kind of disability
ordinarily contemplated by provisions for indemnity to insured in case of
his permanent or total disability, Rosenberry v. Fidelity & Casualty Co.,
14 Ind. App. 625, 43 N. E. 317 (1896).

It has been said that provisions for total disability, irrespective of
any technical variations in the language employed, should be given a

rational and practical construction. The phrase "total disability" is a

relative term, depending upon the nature of the insured's employment or
business, and the other peculiar facts and circumstances of the particular
case. Wolcott v. United Life & Accident Ins. Ass'n, 55 Hun 98, 8 N. Y.

Supp. 263 (1889). Every insured's rights depend upon the consequences
of his own impairment and disability, and not upon whether his capacity
be less or more than that of the average man. Wills v. United States, 7
F. (2d) 137 (D. Mont., 1925).

The mere fact that the insured might be able, with due regard
to his health, to perform a few occasional acts pertaining to his occupation
would not render his disability partial instead of total, provided he was

unable substantially, or to some material extent, to transact any kind of
business pertaining to such occupation. Lobdill v. Laboringmen's Mutual
Accident Ass'n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537 (1897).
Whether or not an insured is totally, or only partially, disabled is usually
a question of fact for the jury. Higgins v. Midland Casualty Co., 281 111.

431, 118 N. E. 11 (1917). However, the facts with respect to the extent

or character of the disability may be so clear and undisputed as to justify
the court in refusing to submit the question to the jury. Doyle v. New

Jersey F. & P. G. Ins. Co., 168 Ky. 789, 182 S. W. 944 (1916).
Since the question as to whether the insured has suffered a total

disability, must, from the necessity of the case, be a relative matter, and
must depend largely upon the occupation and employment in which he is

engaged, Wolcott v. United Life and Accident Ins. Ass'n, supra; it might
be well to set out a few cases, by way of illustration, in which some

significance was apparently attached to the nature of the insured's occupa
tion or business.
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Carpenters: It has been held that where the regulations of a benefit
association provide that the word "disability" shall be held to mean physical
inability to work, the decision of the medical examiner that a carpenter,
who has suffered the amputation of a leg by reason of his injury, is "able
to work," will not be construed to mean that he has recovered from his
disability, where the evidence showed that, at the same time, the examiner
declared the insured able to do light work, but still disabled. Chicago
B. & Q. R. Co. v. Olsen, 70 Neb. 559, 97 N. W. 831 (1903) ; rehearing denied,
70 Neb. 570, 99 N. W. 847 (1904).

In Plattdeutsche Grot Gilde v. Ross, 117 111. App. 247 (1904), it was
held that a carpenter who had permanently lost the use of his left arm,
and had been suffering ever since the injury, but was still able to do light
work, was entitled to recover under a certificate allowing benefits when
the member was "sick and unable to work."

Druggists: The loss of his left arm by a druggist who runs a

drug store does not totally and permanently disable him from following his
regular business, occupation, or profession. Smith v. Supreme Lodge
O. S. F., 62 Kan. 75, 61 Pac. 416 (1900).

Farmers: In Taylor v. Southern States Life Ins. Co., 106 S. C
356, 91 S. E. 326 (1917), it was held that a small farmer, illiterate, and
wholly dependent for support upon his physical exertions, was physically
disabled, and wholly, continuously, and permanently incapacitated from
carrying on any gainful occupation, although he was able to drive a team,
feed cows, run a small dairy business with the help of a boy, and make
arrangements for farm purchases. And one who is a farmer and a part-
time operator of a portable sawmill may recover benefits from an associa
tion which contracts therefor when a member becomes unable to direct or
perform the kind of business or labor which he has always followed, and by
which alone he can thereafter earn a livelihood, it appearing that his right
arm was almost severed by a saw and was rendered practically useless.
Beech v. Supreme Tent K. M., 177 N. Y. 100, 69 N. E. 281 (1904). In
Maresh v. Peoria Life Ins. Co., 133 Kan. 191, 299 Pac. 934 (1931), it was
held that the insured, who sustained an injury to his chest, and had his
right foot and left leg cut off by the cutter of a plow, while engaged in his
occupation of farming, was totally and permanently disabled within the
provisions of a policy providing indemnity for injuries which should prevent
the insured then, and at all times thereafter, from performing any work or
conducting any business for compensation or profit, where it appearedthat the insured had difficulty in walking, could not stand on his feet for
more than an hour or so at a time, nor carry on the usual and ordi
nary activities which farming required, but that he helped his mother
with housework, washed and dried dishes, and brought in wood and some
water, worked in the garden a little, but could not get down on his feet,
and after about a half hour's work was obliged to quit for the day. A
tenant farmer, who breaks his leg and suffers a resulting permanent injurywhich materially interferes with his farming, may be found to be totallyd1Sabled. Berry v. United Life & Accident Ins. Co., 120 S C 328 IIS
S. E. 141 (1922).

' ' '

Housewives: A housewife who, before the injury, performed practically all of her housework, and, in the absence of her husband, milked
the cows, fed the hogs, and performed other outside labor, and who, after
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the accident, had been compelled to use a wheelchair and crutch in going
from place to place and had been unable to perform her household duties,
except a few trivial things, such as sewing and washing dishes, or such

things as she might perform with her hands while sitting, was totally
disabled, under the provisions of an accident insurance policy. Ozark
Mutual Life Ins. Ass'n v. Winchester, 116 Okla. 116, 243 Pac. 735 (1926).

Laborers: In the case of a manual laborer who has been wholly
incapacitated from performing every kind of business which he is able
to do, or capable of engaging in, it is immaterial that the injury would
not prevent his doing mental work if he were fitted to do it, Industrial
Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457 (1910), since
an insurer cannot rightfully refuse to pay because of a mere possibility
that, by education or otherwise, the insured might at some time become
able to earn a living in some manner or by some means not then available
t� him, Hefner v. Fidelity & Casualty Co., 160 S. W. 330 (Tex. Civ. App.
1913).

Lawyers: In Fidelity & Casualty Co. v. Logan, 191 Ky. 92, 229 S. W.
104 (1921), the insured was held to be "totally disabled" where it appeared
that he was a lawyer who devoted most of his time to his coal and timber

interests, and that shortly after an injury he was obliged to resign from
the draft board, being able to do much less than one-third of his
usual work, and care and prudence requiring him to desist from transact

ing his usual business, although he was able to write or dictate letters

occasionally, and to visit his office at times, and to go to some of his

properties.
Merchants: The fact that a merchant goes to his store several times

a week, when he is downtown to see his physician and to get shaved, and
sits down for a brief time, but takes no part in the business except to
hand out a small article to a customer and take change for it on one or

two occasions, does not show that he is not wholly disabled from trans

acting any and every kind of business pertaining to his occupation. Lobdill
v. Laboringmen's Mutual Accident Ass'n, supra.

A merchant, having separate wholesale and retail stores, also has
been held entitled to recover under a policy insuring against injury which,
immediately, continuously, and wholly disabled him, although he was able
to be at his place of business daily and write checks, approve orders, and
dictate letters, but could do none of the principal matters pertaining to
his business, and could not get about the store, or from one of his stores
to the other, as before, the theory being that it was only necessary that
the insured be disabled from performing any substantial part of his busi
ness. James v. United States Casualty Co., 113 Mo. App. 622, 88 S. W.
125 (1905).

Physicians : A physician was "totally disabled" where he was unable
to leave his bed, although he occasionally permitted a patient to come

to his bedside, made an examination, and reached for, or received, certain
medicines which he advised to be administered. Wolcott v. United Life &
Accident Ins. Ass'n, supra.

In view of the cases above reviewed, there is no doubt but that the
holding of the court in the principal case is in accord with the holdings
of a majority of our courts.

R. A. P.
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INSURANCE�Indemnity�Valued Policy Statute.

Defendant company insured the plaintiff's residence, which was de

stroyed by fire, and, after proper proof of loss, plaintiff's claim was rejected
by the defendant. The value of the house at the time of destruction was

less than the face value of the policy. Held, that, under the valued policy
statute in effect in the jurisdiction, the underwriter was liable for the full
amount of the policy where the house covered was totally destroyed, not
withstanding supplemental finding that the house was of less value, where
excessive insurance did not result from fraud, accident, or mistake, and
the agent issuing the policy was familiar with the property. Superior Fire
Ins. of Pittsburgh, Pa. v. Roberts, 84 S. W. (2d) 810 (Tex. Civ. App. 1935).

Under the strict principle of indemnity, the actual value of the subject
of insurance at the time of the loss is always the limit of recovery.
Prussian Nat. Ins. Co. v. Lawrence, 221 Fed. 931 (S. D. W. Va. 1915) ;
State Ins. Co. v. Taylor, 14 Colo. 499, 24 Pac. 333 (1890) ; Frick v. United
Firemens' Ins. Co., 218 Pa. 409, 67 Atl. 743 (1907). The insured cannot

prove that the value is more, Holmes v. 7ns. Co., 10 Mete. 211 (Mass.
1845) ; nor may the insurer show that the value is less, Harris v. Insur
ance Co., 5 Johns. 368 (N. Y. 1810) ; Empire Devel. Co. v. Title Guaranty
& Trust Co., 225 N. Y. 53, 121 N. E. 168 (1918). This strict principle of

indemnity is especially applicable to the so-called "open policy," wherein
a certain agreed sum is written on the face of the policy, not as the value
of the property insured but as the maximum limit of recovery in case of
destruction.

However, this strict principle of indemnity is subject to some modifica
tion in case of "valued policies," wherein parties to the contract of insur
ance determine by prior agreement what shall be regarded as the value of
the property insured in case of its destruction, and such valuation is the
measure of recovery. Such contracts of agreed valuation are analogous
to agreements for liquidated damages in ordinary contracts. Sturm v.

Ins. Co., 63 N. Y. 77 (1875) ; Franklin Fire Ins. Co. v. Vaughan, 92 U. S.
516 (1875). In suits on ordinary contracts containing liquidated damage
provisions, it is not necessary to show the amount of the actual loss; and
the court in the instant case held that in this situation no special occasion
arose for the plaintiff to offer evidence as to the value of the property.
Likewise, in Romain v. Twin City Fire Ins. Co., 258 N. W. 289 (Minn.
1934), an action on a fire insurance policy for value of an icehouse

destroyed by fire, refusal to allow the showing of the purchase price was

held not error, since the insurable value stated in the policy controlled, in
the absence of intentional fraud, accident or mistake on the insured's part.

Under the valued policy law the statute fixes conclusively the worth
of the property insured at the valuation written in the contract of insur
ance, and in cases of total loss, that sum is the measure of recovery. Leisy
v. Farmers Mutual Home Ins. Co., 258 N. W. 481 (Neb. 1935) ; Lancashire
Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313 (1900) ; Fadanelli v. National
Security Fire Ins., 113 Neb. 830, 205 N. W. 642 (1925). In valued policies,
the policy of insurance constitutes a liquidated demand for its full amount,
precluding all inquiry on the question of the value of the insured
property. Drummond v. White-Swearingen Realty Co., 165 S. W. 20 (Tex.
Civ. App. 1914) ; Export Ins. Co. v. Axe, 36 S. W. (2d) 572 (Tex. Civ.
App. 1931), aff'd, 58 S. W. (2d) 39 (Com. App. 1933). Insurance
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on a building is insurance upon a building as such and not upon the mate

rial of which it is composed. German Ins. Co. v. Eddy, 36 Neb. 461, 54
N. W. 856 (1893) ; Home Ins. Co. v. Bean, 42 Neb. 537, 60 N. W. 907

(1894) ; Insurance Co. v. Bachler, 44 Neb. 549, 62 N. W. 911 (1895).
With the remarkable growth of the fire insurance business since the

middle of the 19th Century, the evils resulting from complex, confused
and misleading provisions inserted in the varying policies issued by differ
ent companies covering the same kind of risks, became so evident and

annoying that an effort was made to secure, by legislation, uniformity in
the terms of similar contracts of insurance by whatever insurer made. The
Texas valued policy law is typical of those adopted by about three-fourths
of the states. The statute (Tex. Rev. Civ. Code (Vernon, 1928) art.

4929), provides that "A fire insurance policy, in case of a total loss by
fire of property insured, shall be held and considered to be a liquidated
demand against the company for the full amount of such policy." This

type of legislation goes far to remedy the situation commented on by Wins-

low, C. J., in Bourgeois v. Northwestern Nat. Ins. Co., 86 Wis. 606, 57
N. W. 347 (1893), "Conditions are ingeniously worded and obscurely
printed, and singularly enough, these new conditions are always in the
interests of the insurer, and not of the insured."

Parties to fire insurance contracts are regarded as having contracted
in view of pertinent municipal ordinances, so that they become part of
the contract. Hamburg Bremen Fire Ins. Co. v. Garlington, 66 Tex. 103,
18 S. W. 337 (1886) ; St. Paul Fire Ins. Co. v. Kitchen, 271 S. W. 893 (Tex.
Crim. App. 1925). Hence, provisions of a fire policy whereby the insurer
seeks to limit liability to the amount of actual fire loss, where partial fire
loss is rendered total because of a city ordinance prohibiting reconstruc
tion of buildings damaged by fire, are void, being in contravention of the
valued policy law. Scanlon v. Home Ins. Co., 79 S. W. (2d) 186 (Tex.
Civ. App. 1935). The valued policy law works no hardship on the insurer

because, as stated in the instant case, "It is peculiarly within the power
of an insurance company to prevent the issuance of excessive insurance,
and if negligent in this respect and policies excessive in amount are issued

by local agents, it is entirely too late, after the happening of the calamity
insured against, to say, in the absence of some equitable showing, that the
property was insured for more than it should have been."

R. H. O'M.

INSURANCE�Interpretation�"Participation in Aeronautics" as Affecting
Double Indemnity.

The appellants sought to recover on three life insurance policies
written by the appellee on the life of William N. Gregory. Each policy
contained a provision for the payment of double indemnity if death was

accidental, but that the insurance company should not be liable for such
double indemnity if death should result from "participation in aeronautics."
The insured was killed instantly while traveling as a guest passenger in

an airplane piloted by his son, who held at the time a transport pilot's
license and had been flying for about three years prior to the fatal crash.
The plane was registered in the name of the son, who was its owner. The
insured could not pilot an airplane and was occupying the compartment set
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apart for passengers, which was so located that conversation could not
be carried on between the pilot and the passengers. The appellee insur
ance company paid the face of the policies, but declined to pay double
indemnity. Held, that the words "participation in aeronautics" do not
include a transport airplane passenger who could not pilot an airplane,
had no knowledge of flying, and at the time of the accident was traveling
on private business. Gregory et al. v. Mutual Life Insurance Co. of New
York, 78 F. (2d) 522 (C. C. A. 8th, 1935).

The clause in the insurance policy here in question relieved the insurer
of double indemnity liability if the insured was killed while participating
in aeronautics. Does one engage or participate in aviation or aeronautics
when riding as a passenger in an airplane? To what extent must a pas

senger be interested in the "expedition" to be considered as "participating"
in the adventure? The reported cases throw light upon these questions.

"Participating in aeronautics" means "to share in sailing or floating
in the air." Head v. New York Life Insurance Co., 43 F. (2d) 517, 520

(C. C. A. 10th, 1930). There the insured was riding in a plane as a

passenger to secure certain information needed in preparing an applica
tion for insurance on the airplane. The clause in the policy of the insured

stated, however, that double indemnity should not be payable if death
resulted "from participation as a passenger or otherwise in aviation or

aeronautics." What the outcome of the case would have been if it were

not for the explanatory words in the clause is uncertain. But in the case

of Bew v. Travelers' Insurance Co., 95 N. J. L. 533, 112 Atl. 859 (1921),
the court definitely declared that a passenger in an airplane is "partici
pating in aeronautics." While in the case of Provident Trust Co. of Phila
delphia, v. Equitable Life Assurance Society of the United States, 316 Pa.

121, 172 Atl. 701 (1934), where the insured's death occurred while he was

traveling as a passenger in an airplane operated in a regular passenger

service, it was held that his death was not caused by "engaging in an

aeronautic expedition," so as to preclude recovery of double indemnity,
if death was caused by engaging as a passenger or otherwise in aeronautic

expeditions.
In the case of the Benefit Association of Railway Employees v. Hayden,

175 Ark. 565, 299 S. W. 995, 57 A. L. R. 622 (1927), the policy excluded
from coverage any fatal injury "while engaged in aeronautics or under
water navigation." The insured was killed while a passenger in an air

plane. It was held that his death was covered by the policy; that the
word "engaged" in its ordinary sense means something more than taking
a trip as a passenger. Peters v. Prudential Insurance Co., 133 Misc. 780,
233 N. Y. Supp. 500 (1929) ; Price v. Prudential Insurance Co., 98 Fla.

1044, 124 So. 817 (1929) ; Flanders v. Benefit Association, 226 Mo. App.
143, 42 S. W. (2d) 973 (1931). But recovery of double indemnity was

not allowed where the clause contained the words "engaging as a passenger
or otherwise in aeronautic operations." Mayer v. New York Life Insur
ance Co., 74 F. (2d) 118 (C. C. A. 6th, 1934) ; Gibbs v. Equitable Life
Assurance Society of the United States, 256 N. Y. 208, 176 N. E. 144

(1931). In Masonic Accident Insurance Co. v. Jackson, 200 Ind. 472, 164
N. E. 628 (1929), the policy excluded death "while engaged in aviation
or ballooning." The insured was killed while a passenger in an airplane.
The court followed the case of Benefit Association of Railway Employees v.
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Hayden, supra, and held that the insured's death while a passenger was

covered by the policy.
In the case of the First National Bank of Chattanooga v. Phoenix

Mutual Life Insurance Co., 62 F. (2d) 681 (C. C. A. 6th, 1933), however,
the policy excluded from double indemnity benefits death "from participa
tion in aeronautic or submarine operations." The insured was president
of an airplane company engaged in operating planes at Chattanooga, Tenn.,
and was actively engaged in managing its affairs. He had a permit to

become a student aviator. In making a trip in one of his company's planes
to Florida to visit his wife, accompanied by a pilot, the plane crashed,
and he was killed. Although not acting as pilot on the trip, it was held

that he was more than a passive participant in the venture, and that his

beneficiary could not recover double indemnity.
From these cases it can readily be seen that there is some diversity

of opinion as to the interpretation and construction to be placed upon the

language used in the clauses of the policies there under observation.
It seems to be the better rule, however, that the insurance company

is not liable where the policy contains such language as, "from engaging,
as a passenger or otherwise, in submarine or aeronautic operations."
Goldsmith v. New York Life Insurance Co., 69 F. (2d) 273 (C. C. A. 8th,
1934). The court in this case (69 F. (2d) 273, 275) states the following
conclusions: "(1) The words, 'participating as a passenger or otherwise
in aeronautics or aviation,' 'participating as a passenger or otherwise in

aeronautic activity,' or 'participating as a passenger or otherwise in aero

nautic expeditions,' cover a passenger in an airplane. (2) The words,
'engaged in aviation or aeronautics,' 'engaged in aeronautic operations,'
'engaged in aeronautic activity,' or 'engaged in aeronautic expeditions,' do
not cover the ordinary passenger in an airplane."

The words "participating in aeronautics," not accompanied by other

explanatory words, being doubtful and ambiguous, must be construed most

strongly against the insurance company. Wharton v. Aetna Life Insur
ance Co., 48 F. (2d) 37 (C. C. A. 8th, 1931) ; Gorman v. Fidelity & Casualty
Co., 55 F. (2d) 4 (C. C. A. 8th, 1932) ; Southern Surety Co. v. MacMillan

Co., 58 F. (2d) 541, 548 (C. C. A. 10th, 1932) ; Northwestern National Life
Insurance Co. v. Banning, 63 F. (2d) 736 (C. C. A. 8th, 1933). As stated
in Business Men's Assurance Co. v. Campbell, 32 F. (2d) 995, 997 (C. C. A.
8th, 1929), "In case of ambiguity the construction of the policy will be

adopted which is most favorable to the insured." Mutual Life Insurance
Co. v. Hurni Packing Co., 263 U. S. 167, 31 A. L. R. 102 (1923).

Further in Goldsmith v. N. Y. Life Ins. Co., supra at 276, it is said:
"While without the words, 'as a passenger or otherwise,' there would be
room for doubt as to the meaning and scope of the expression, 'engaging
in aeronautic operations,' the addition of those words does away with any
ambiguity and shows that the phrase, 'engaging as a passenger or other
wise in aeronautic operations,' is intended to cover one who is temporarily
occupied in being a passenger in a plane as well as one who takes an

active part in the operation or makes aeronautics his business."
As it is stated in the principal case, "Without these explanatory or

qualifying words, it cannot be said, in view of the development of the art
as an accepted means of passenger transportation, that the language is
free from ambiguity or doubt. Nearly a million passengers were carried
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by airplane last year. Insurance companies know that the public to which

they are selling insurance is to a greater or less extent so traveling. These

companies either intend to insure against accident resulting from the use

of the airplane as a means of transportation, or they do not, and it is

only fair that if they do not intend to include such hazards that it should
be made so clear that a person of ordinary intelligence on reading the con

tract offered will readily understand that such hazard is not covered."

R. McM.

INSURANCE�Robbery Policy�Presence of Custodian on Premises.

This was an action on a policy of robbery insurance. The policy pro
vided that the insurer, for and in consideration of the premium paid, would
indemnify "the assured from all loss or damage to such property ... in
the premises . . . occasioned by robbery . . . committed during the hours

specified . . . within the assured's premises"; that "robbery, as used in
this policy, shall mean a felonious and forcible taking of property by vio
lence inflicted upon a custodian, or by putting him in fear of violence, or
by any overt felonious act committed in the presence of a custodian and
of which he is actually cognizant . . ." ; that a "custodian" is a person . . .

who is in the employ of the assured and "duly authorized by him ... to

have the care and custody of property covered hereby . . ."; that the

property insured shall consist of money . . . taken from "within the

premises, while at least one custodian is on duty therein" ; and that "within
the premises" of the insured shall mean the "entire building occupied by
the insured in conducting its business." The custodian had gone outside
the premises of the insured to stay the remainder of the night, and had
locked himself out, when he was attacked and bound by unknown persons,
who broke into the premises of the insured and robbed it of merchandise,
there being no custodian in the building at the time. Held, the robbery-
was not of merchandise of the insured from within the premises of the
insured while a custodian of the insured having direct care and custody
of the merchandise was on duty within the premises. Great American

Indemnity Co. v. Southern Feed Stores. Inc.,�Ga. App.�, 181 S. E. 115

(1935).
Robbery, at common law, is larceny from the person, accompanied by

violence or by putting in fear. It is the felonious and forcible taking from
the person of another of goods or money to any value by violence or putting
in fear. By "taking from the person" is meant not only the immediate

taking from his person, but also in his presence when it is done with
violence and against his consent. 3 Bouvier's Law Dictionary (8th ed.

1914) 2971. In the administration of criminal law, two distinct elements
are held to be necessary to the crime of robbery: (1) Putting the victim
in fear of violence to his person or property; and (2) the taking of
money, property, or thing of value from his person or in his presence.
Van Keuren v. Travelers' Indemnity Co., 27 Ga. App. 367, 108 S. E. 310

(1921) ; cf. Insurance Co. of North America v. Samuels, 31 Ga. App. 258,
120 S. E. 444 (1923). Any bodily injury, however slight, inflicted in com

mitting robbery is sufficient within a robbery policy requiring "bodily
injury," where the amount or extent of bodily injury is not stated in the



196 GEORGETOWN LAW JOURNAL [Vol. 24

policy. Buckeye Union Casualty Co. v. Strashun, 48 Ohio App. 483, 194

N. E. 384 (1934). Also, where the words "theft, robbery or pilferage"
are used in an automobile policy, without explanation, as descriptive of

perils insured against, they are to be given the meaning attributed to them
in common use. Bloom v. Ohio Farmers' Insurance Co., 255 Mass. 528,
152 N. E. 345 (1926).

"On duty" means to be actually engaged in work or to be charged with

present responsibility for such should the occasion for it arise. United

States v. Denver & R. G. R. Co., 197 Fed. 629, 631 (D. N. M. 1912) ; H. & H.

Pogue Co. v. Fidelity & Casualty Co. of New York, 299 Fed. 243 (C. C. A.

6th, 1924) . "On duty" within robbery policy covering restaurant of insured
and limiting recovery to robbery from within the insured premises while
"at least one custodian is on duty therein," includes not only physical or
bodily presence at the place, but a certain amount of freedom for the

performance of duties, and one wholly unconscious, or wholly deprived of

liberty of action, cannot be held to be present on duty, although perhaps
bodily present. Boesky Bros. Twelfth Street Corporation v. U. S. Fidelity
and Guaranty Co., 267 Mich. 628, 255 N. W. 307 (1934). This interpre
tation of the meaning of the term, "on duty," was laid down by H. & H.

Pogue Co. v. Fidelity and Casualty Co. of New York, supra, and has been

the prevailing rule with regard thereto. The latter case involved the

presence of two custodians, but, as was stated in Boesky Bros. Twelfth
Street Corporation v. U. S. Fidelity and Guaranty Co., supra at � , 255
N. W. at 308, "We believe the same reasoning applies where the policy
requires the presence of only one person on duty, and where that person,
after having left the premises, is brought back under such duress that
he can no longer perform his duties."

Whereas the courts, under certain circumstances, are unanimous in

construing the policy in favor of the insured, yet when the terms of the

policy are explicit and unambiguous, the courts do not hesitate to limit

liability strictly accordingly to the terms of the policy. Brown v. Inter
national Indemnity Co., 121 Kan. 406, 247 Pac. 432 (1926) (no recovery
where loss not covered by terms of theft policy) ; Kean v. National Surety
Co., 241 N. Y. 252, 149 N. E. 849 (1925) (where carrier not accompanied
by two guards as per policy) ; Yankowitz v. Standard Acc. Ins. Co., 126
Misc. 313, 213 N. Y. Supp. 41 (1925) (where policy, covering members
of insured's household over eighteen years of age, was held not to cover

robbery of wife under eighteen). The loss suffered in the principal case

occurred under circumstances which were not insured against by the terms

of the policy. How strictly the courts will follow the limitations which the
insurer places on his liability is exemplified in United Sponging Co. v.

Preferred Acc. Ins. Co. of New York, 97 Misc. 396, 161 N. Y. Supp. 309

(1916), aff'd, 179 App. Div. 897, 165 N. Y. Supp. 1116 (1917) (policy
requiring visible marks of force at entrance or exit, does not cover burglary
where entry made with use of keys) ; Rosenthal v. American Bonding Co. of
Baltimore, 207 N. Y. 162, 100 N. E. 716, 46 L. R. A. (N. S.) 561 (1912).

The leading case on the point is that of H. & H. Pogue Co. v. Fidelity
and Casualty Co. of New York, supra. In that case the policy insuring
the owners of a department store against robbery was limited to "loss of

property from within the premises while there are two or more adult
persons present on duty therein." It was held that this did not cover a
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loss of property taken from the store after it was closed for the day, by
persons unintentionally admitted by a watchman, who was then the only
person on duty therein, and who was at once bound and blindfolded, as

was another watchman, who later appeared and was admitted; there being
at no time "two or more persons" who were "on duty" in the premises.
Under a different set of facts the same general underlying doctrine was

applied in Norwich Union Indemnity Co. v. H. Kobacker & Sons Co., 31

F. (2d) 411, 414 (C. C. A. 6th, 1929) (insured being charged with knowl

edge of contents of policy) ; cf. Van Keuren v. Travelers' Indemnity Co.,
supra.

An extreme application of the doctrine of strict construction of the
terms of a policy may be found in the recent case of Cartier Druggist Co.
v. Maryland Casualty Co. of Baltimore, Md., 42 P. (2d) 37 (Wash. 1935).
The policy insured the plaintiff against loss "by robbery or attempt thereat"
committed within or without the premises, but insuring for twice as

much for an "outside" robbery. A druggist was attacked as he was

locking the door of the store and was forced to unlock it. After enter

ing the store, the robbers took money from the druggist's person. It was
held that such taking from the druggist's person constituted a robbery in
side rather than outside the premises, and what occurred before the drug
gist unlocked the door did not constitute "attempt at robbery" within the

policy. Cf. MacGruer et al. v. Fidelity and Casualty Co. of New York, 89
Cal. App. 227, 264 Pac. 501 (1928) (inside and outside policy covered city
other than one where office located) ; Allen Lubricating Co. v. Phoenix In

demnity Co., 157 Wash. 295, 288 Pac. 906 (1930).
F. B.

LANDLORD AND TENANT�Partial Destruction of Premises�Diminu

tion of Rent.

In the city of Alexandria the plaintiff, Wellan, leased a store building,
which fronted on Second street and ran back towards the Red River. An

adjoining lot, not part of the leased premises, was used as a parking space
for cars. Subsequently, the Federal Government was compelled to construct

a higher levee in order to protect the city from the overflow of the river.
In doing so, it was found necessary to move a ramp, which originally began
some distance back from Second street, nearer to the store, thus doing
away with the parking space and �utting off to some extent the view of
the show windows on one side of the building. Because of this incon

venience, the plaintiff claimed that he was entitled to a diminution of rent.
He based his contention mainly on the provision of the Code which stipu
lated that "If, during the lease, the thing be totally destroyed by an

unforeseen event, or if it be taken for a purpose of public utility, the lease
is at an end. If it be only destroyed in part, the lessee may either demand
a diminution of the price, or a revocation of the lease. In neither case

has he any claim of damages." La. Rev. Crv. Code (Merrick, 1925) art.
2697. Held, that the diminution in the value of the lease was due to no

fault of the lessor or lessee, and inasmuch as the inconvenience which
lessened the rental value of the building was caused by acts of the law,
and no part of the leased premises were actually taken or destroyed, the
case did not come within article 2697. Wellan v. Weiss, 182 La.�, 162 So.
761 (1935). Chase v. Turner, 10 La. 19 (1836), Nicholls v. Byrne, 11 La.
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170 (1837), and Henricks v. City of New Orleans, 50 La. Ann. 1214, 24

So. 224 (1898) were cited and discussed to uphold the court's contention.

Frequently, judicial tribunals have been called upon to consider this

question of a tenant's right to reimbursement in the form of reduced

rent on account of damages sustained to the premises during the time

of rental. At common law a covenant, in a lease of land, to pay rent

for a specified term was not ended by the destruction of buildings on the

land, unless such a contingency had been provided for in the contract

itself. Taylor, Landlord & Tenant (7th ed. 1879) � � 331, 367, 375.

Naturally, the harshness and apparent injustice of this doctrine was

admitted, but courts were not prone to lessen its stringency. It was con

tended that, as the destruction was usually the result of an accident for
which neither the lessor nor the lessee was responsible, it was but equitable
to divide the loss, and as the lessor must lose the property, the lessee
should lose the term. There was the further reason that any exemption
from loss would tend to make the tenant less careful. Felix v. Griffiths,
56 Ohio St. 39, 45 N. E. 1092 (1897).

A number of jurisdictions in the United States have sanctioned this
common law doctrine, and in many decisions its influence is to be seen.

For example, an early Massachusetts case, which concerned the lessee's

liability to pay for the rental of a chocolate mill, after it had been destroyed
by fire, held rigidly to the principle that even if the rented premises were

destroyed, the landlord was not obliged to rebuild, but the tenant- was

obliged to pay rent during the whole of the term. The court said, "A
lease for years is a sale of the demised premises for the term; and, unless
in the case of an express stipulation for the purpose, the lessor does not
insure the premises against inevitable accident, or other deterioration.
Rent is in effect the price or purchase money, to be paid for ownership
during the term; and their destruction or any depreciation of their value,
happening without the fault of the lessor, is no abatement of his price,
but entirely the loss of the purchaser." Fowler et al. v. Bott, 6 Mass. 63

(1809).
The courts have held that where there is an agreement to pay rent

for the use of lands and buildings, and the buildings are destroyed by
fire, the tenant is not relieved from the payment of rent, unless he has

protected himself in the lease. Stautz v. Protznan & Peer, 84 111. App. 434

(1899) ; Gralnick v. Magid, 292 Mo. 391, 238 S. W. 132 (1922) ; Whittaker
v. Holmes et al., 165 Ark. 1, 263 S. W. 788 (1924) ; Sankey v. Martin &
Frisbie, 93 Pa. Super. Ct. 389 (1928). As it was concisely stated in
Lincoln Trust Co. v. Nathan, 175 Mo. 32, 74 S. W. 1007, 1009 (1903) "the
destruction of premises by fire does not, as a matter of law, relieve the
lessee from his obligation to pay the rent."

Some of the western states, however, have adopted an intermediate
rule of prorating or apportioning the loss between the vendor and vendee
by abating part of the contract price, if the premises are destroyed.
Wattles v. South Omaha Co., 50 Neb. 251, 69 N. W. 785 (1897). This
rule was first announced by Justice Brewer in the case of Whitaker v.

Hawley et al., 25 Kan. 471 (1881), which held that even if the common

law doctrine was in force, yet where real and personal property are leased
for a gross rental, and the personalty is a substantial part of the leased
property, upon a total destruction by accidental fire the lessee is entitled
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to an abatement of the rent equal to the proportionate rental value of

the personalty.
From time to time, various states have passed regulations in an

attempt to soften the harshness of the common law and to relieve the

tenant of his liability to pay rent in case of unforeseen damage to the

demised premises. Lampher v. Glenn, 37 Minn. 4, 33 N. W. 10 (1887) ;

Lehmeyer v. Moses, 174 N. Y. 518, 66 N. E. 1111 (1903) ; Barry v. Herring
153 Md. 457, 138 Atl. 266 (1927). Naturally, judicial interpretation of

various code provisions has come to have an important influence upon the

tenant's liability to continue to pay rent.
A case with the same identical facts as the instant case would probably

be somewhat difficult to find. But, nevertheless, it is interesting to note

that in granting relief to a tenant for some damage or inconvenience to

the demised premises, courts have not shown a tendency to enlarge the

provisions of these so-called "right to diminution of rent statutes." In
the case of Abadie v. Berges, 41 La. Ann. 281, 6 So. 529 (1889), the lessee
of premises, used for the sale of intoxicating liquor, tried to rescind his

lease, because a law had been passed which prohibited the opening of
saloons on Sunday. There had been incorporated into the contract of
rental a provision, following article 2699, La. Rev. Civ. Code, that if the

property should be destroyed by fire or the lessee deprived of the use of
the premises by some unforeseen event, not due to the fault of the lessee,
the lessee would be entitled to credit for the unexpired term of the lease.
It was not stipulated, however, whether the premises were to be used as

a coffee house or bar-room. In denying relief to the tenant, the court said,
"The lease contains no stipulation that the landlord warrants against acts
of law or of God. Without such stipulation, no recovery can be had, on

well-recognized principles that liability in cases in derogation of common

rights should be specially agreed upon."
In Crown Manufacturing Co. v. Gay, 9 Ohio Dec. 420 (1886), the

landlord agreed to furnish the tenant with power for manufacturing pur

poses. The building from whence the power was supplied was destroyed,
causing a temporary cutting off of the power. It was held that such a

happening did not render the leased premises unfit for occupancy, within
that section of the statutes, which provided that the lessee of a building
which is destroyed without any fault on his part, or so injured as to be
unfit for occupancy, shall not be liable to pay rent therefor after such
destruction or injury. Ohio Rev. Stat. � 4113, Ohio Gen. Code (Page,
1931) � 5821.

In Metropolitan Life Insurance Co. v. Standard National Bank, 44

App. Div. 319, 60 N. Y. Supp. 666 (1899), the bank had agreed to pay
a certain rent for the premises, in consideration of the lessor's keeping
a deposit in the bank to a certain amount. Subsequently, the bank failed,
relieving the landlord of his obligation. Nevertheless, the court held that
the tenant was not entitled to a reduction in rent.

Perhaps one of the most interesting cases on this particular point,
although not based upon statutory interpretation, is that of O'Byrne v.

Henley et al., 161 Ala. 620, 50 So. 83 (1909). Premises were leased for
a term of two years "for occupation by the tenant as a saloon and not
otherwise." Shortly after the lessee took possession, a prohibition law
vas enacted in Alabama, thus hampering the business of the tenant to
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a considerable degree. He asked the court to relieve him of further lia

bility, claiming that the prohibition law terminated the lease. Although
it was admitted that a destruction of the business might be considered
as analogous to a destruction of the premises, the court pointed out that
the use of the word, "saloon," as used in the lease, included the sale of

intoxicants, but did not exclude the sale of other things. The court said,
"the act of a third person which impairs the usefulness of the premises,
but which does not amount to an eviction by the landlord or paramount
title, or to a breach of his covenants, or where the premises are repaired
or removed by public authority, there is no eviction by the landlord which
will exonerate the tenant from the payment of rent, in the absence of a

contract to that effect."
In the O'Byrne case, supra, Justice Mayfield said that the "mere fact

that the law might cause the tenant to suffer a loss when without it he
would have made a profit is no more reason to annul the contract on that

account, or to allow the tenant to avoid it, than the passage of a law
which increased the tenant's profits, and thereby made the lease more

valuable, would authorize the landlord to annul the lease and require a

new one under the new law."
B. G. McK., Jr.

MORTGAGES�Foreclosure�Economic Depression as Grounds for Relief.

The Equitable Life Assurance Society of the United States brought
an action against H. K. Lickness and another for the foreclosure of a real
estate mortgage. The defendant did not question the amount due ($11,
812.99), the fact of default, or the regularity or legality of the proceed
ings. The only defense set up was the existing depression and the shrinkage
of land values that had taken place since the execution of the mortgage,
the defendant claiming that the amount due should be reduced in propor
tion to the shrinkage of the value of the land, and that when said reduction
is made the amount due to the plaintiff is not more than $4,800. The
defendant then asked that, if the foreclosure be decreed, the sale be by order
of the court delayed or suspended for a period of two or more years, or

for such time as the court shall deem just and equitable in the premises.
The trial court sustained the plaintiff's demurrer to this answer of the
defendant from' which judgment the defendant appealed. Held, that eco

nomic conditions do not warrant disregard of constitutional rights of

plaintiff under the contract by reducing the amount of the mortgage, and
that the court is without legal or equitable right to delay the date of sale
on such grounds. Equitable Life Assurance Society of the United States v.

Lickness et al.,�S. D.�, 262 N. W. 206 (1935).
A court of equity has the inherent power to order a sale of mortgaged

property and to control the judicial proceedings and process directed to

that end. Bolich v. Prudential Insurance Company of America, 202 N. C.

789, 164 S. E. 335 (1932) ; Michigan Trust Company v. Cody, 264 Mich.

258, 249 N. W. 844 (1933) ; Federal Title & Mortgage Guaranty Company
v. Lowenstein, 113 N. J. Eq. 200, 166 Atl. 538 (1933) ; Kotler v. John
Hancock Mutual Life Insurance Company, 113 N. J. Eq. 544, 168 Atl. 36

(1933). And in pursuance of this power courts may place limitations
on the remedies available to a mortgagee in consonance with the funda-
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mental principles of equity. Monachan v. May, 242 N. Y. App. Div. 64,
273 N. Y. Supp. 475 (1934) ; Bolich v. Prudential Insurance Company of
America, supra.

The courts have taken judicial notice of the existing economic depres
sion as a cause of the lack of bidding and the low prices realized at fore

closure sales. Mountain Ridge Bldg. & Loan Ass'n of City of Newark v.

M. & W. Holding Co., 115 N. J. Eq. 52, 169 Atl. 526 (1933) ; Fifth
Avenue Bank of N. Y. v. Compson, 113 N. J. Eq. 152, 166 Atl. S6

(1933) ; Teachers Retirement Fund Ass'n of School Dist. No. 1, Multnomah
County v. Pirie, 46 P. (2d) 105 (Ore. 1935). And when this fact is pleaded
as a defense to the foreclosure of a mortgage, the mortgagor admitting the

amount due and the regularity of the proceedings, the question arises as

to whether this defense alone constitutes an equity sufficient to warrant

the restraint of the power of sale in the mortgage. Strochak v. Glass

Paper Making Supplies Co., Inc., 239 App. Div. 312, 267 N. Y. Supp.
282 (1933).

The power to restrain the sale has been sparingly exercised and it

has been generally held that in the absence of statute the existence of a

financial depression and the fact that property cannot be sold for a fair

price are not sufficient grounds for enjoining a sale under a mortgage.
See Note (1934) 12 N. C. L. Rev. 363. This view was upheld in Bolich v.

Prudential Insurance Company of America, supra at � , 164 S. E. at 336
the court saying: "Perhaps no court is wise enough to declare with ab
solute finality that no economic or financial stringency or distress would
warrant the intervention of equitable principles in restraining the power
of sale in instruments securing debts, but certainly the mere allegations of

general depression, before the property has been sold and an unconscionable

purchase price established, has not heretofore been deemed adequate to in
voke equitable power." California Securities Co. v. Grosse, 46 P. (2d) 170

(Cal. 1935) ; Haywood v. Rigsbee, 207 N. C. 695, 178 S. E. 108 (1935) ;

Strochak v. Glass Paper Making Supplies Co., Inc., supra. The funda
mental basis of these decisions is that equity courts, like courts of law, are
bound by rules and precedent and cannot arbitrarily deny a clear legal
right such as accrues to the mortgagee under the terms of the mortgage.
Kenly v. Huntingdon Bldg. Ass'n, Inc., 166 Md. 182, 170 Atl. 526 (1934) ;

(1932) 81 U. of Pa. L. Rev. 87. To grant such relief would be a direct

impairment of the obligation of contract, Standard Lumber Mfg. Co. v.

Deposit Gty. Bank & Trust Co., 160 Miss. 120, 152 So. 639 (1934) ; Sayre
t. Duffy, 179 Atl. 459 (N. J. Sup. Ct. 1935) ; Kenly v. Huntingdon Bldg.
Ass'n, Inc., supra; would make courts of equity merely instruments of

speculation in the future values of property, Lipscomb v. N. Y. Life Ins.

Co., 138 Mo. 17, 39 S. W. 465 (1897) ; Standard Lumber Mfg. Co. v. Deposit
Gty. Bank & Trust Co., supra; Kotler v. John Hancock Mutual Life Insur
ance Company, supra; Fifth Avenue Bank of N. Y. v. Compson, supra; and
would render real estate mortgages less desirable as an investment. Moun
tain Ridge Bldg. & Loan Ass'n of City of Newark v. M. & W. Holding Co.,
supra.

It appears to be correctly stated in the instant case that, "If the
amount of the bid should be inadequate due to the extraordinary conditions
now existing, or other grounds for equitable interference should arise, then,
and not now, will be the time to apply for relief." The general rule is that
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mere inadequacy of price is not sufficient ground for setting aside a fore

closure sale, Lincoln Safe Deposit Co. v. Carlson, 125 Neb. 361, 250 N. W.

236 (1933) ; Chemical Bank & Tr. Co. v. Adam Schumann Associates, Inc.,
150 N. Y. Misc. 221, 268 N. Y. Supp. 674 (1934) ; and when the inadequacy
of price is attributed only to economic depression or the inopportuneness of

the time for the sale courts are reluctant to order a resale, Kenly v. Hunt

ingdon Bldg. Ass'n, Inc., supra; Oglesby v. Prudential Ins. Co. of America,
259 Ky. 620, 82 S. W. (2d) 824 (1935) ; Busey v. Perkins, 178 Atl. 254

(Md. 1935) ; Fifth Avenue Bank of N. Y. v. Compson, supra. When, how
ever, the price is so grossly inadequate as to shock the conscience of the

court, the court will seize upon the slightest circumstance in order to give
relief, Wagener v. Yetter, 280 Pa. 229, 124 Atl. 487 (1924), and some courts

have recognized economic depression as a sufficient circumstance to justify
the setting aside of the sale. Teachers Retirement Fund Ass'n of School
Dist. No. 1, Multnomah County v. Pirie, supra; Michigan Trust Company
v. Cody, supra.

Indirect relief has been given to a mortgagor by allowing a plea that
the fair value of the property be applied to the payment of the mortgage
after the property had been sold for a lower price, Better Plan Bldg. &
Loan Ass'n v. Holden, 114 N. J. Eq. 537, 169 Atl. 289 (1933) ; and by
refusing confirmation of a sale at $100, when the amount due on the mort

gage was $41,787.36 and the value of the property was set by the court at

$27,500, unless and until the mortgagee (purchaser) stipulated that the fair
value of the premises, as set by the court, be credited on the decree. Federal
Title & Mortgage Guaranty Company v. Lowenstein, supra. In Monachan

v. May, supra, the court held that the price was so inadequate as to shock
the conscience of the court and that the value of the property was equal
to the amount due, and confirmed the sale, saying that the property vested
in the mortgagee fully satisfied the debt; and the Supreme Court of Wis

consin, in Swing State Bank v. Giese, 210 Wis. 489, 246 N. W. 556 (1933),
held that when economic depression caused the lack of bidders, inadequate
price, etc., it was within the power of a court of equity to take one or

all of three steps for the protection of the parties: (1) decline to affirm
the sale on grounds of inadequate price coupled with emergency which

operated to prevent competitive bidding; (2) fix a minimum upset price
at which the premises must be bid if the sale is to be confirmed; and (3) if
no upset price is fixed, to conduct a hearing to establish the fair value of
the property and, as a condition to confirmation, require that the fair
value of the property so established be credited upon the foreclosure
judgment.

The Supreme Court of the United States has upheld statutes granting
relief to mortgagors when such statutes were found to preserve substan

tially the right of the mortgagee to obtain, through application of the

security, payment of the indebtedness, but has not upheld such statutes
when it appears that this substantive right was substantially abridged.
Louisville Joint Stock Land Bank v. Radford, 295 U. S. 555 (1935). The

Supreme Court upheld a Minnesota statute (Laws of Minn. 1933, c. 339)
which allowed the postponement of sales and the extension of periods of

redemption during the financial emergency (but not later than May 1,
1935) on the ground that, being merely a temporary restraint with respect
to the enforcement of contracts, the statute was a reasonable and valid
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exercise of the state's reserved power to protect vital interests of the

public during an emergency and substantially preserved the mortgagee's
right to obtain payment. Home Building & Loan Ass'n v. Blaisdell, 290

U. S. 398 (1934).
However, in Louisville Joint Stock Land Bank v. Radford, supra, the

Supreme Court held that the Frazier-Lemke Act, 48 Stat. 1289, 11

U. S. C. A. � 203 (s) (1934), which allowed the mortgagor (after being
adjudged a bankrupt), with the consent of the mortgagee, to purchase
the mortgaged premises at its then appraised value by agreeing to make

deferred payments over a period of six years, or, if the mortgagee did

not consent, to obtain a stay of all proceedings for five years, keeping
possession of the premises subject to the control of the court, provided
rent was paid to mortgagee, and at the end of the five years to obtain

permanent possession of the property by paying the then appraised value,
was unconstitutional on the ground that the statute, as applied, allowed

property to be taken from the mortgagee without just compensation, thus
violating the Fifth Amendment to the Constitution.

J. G. B.

REAL PROPERTY�Improvements�Equitable Lien.

Shortly after his acquisition of a city lot in 1909, the owner entered
into an oral agreement with his brother giving the latter and his family
the right to live on the lot as long as it was agreeable to both parties, and
to make improvements thereon, the owner agreeing to pay the occupant
the cost of the improvements should he ever sell the property. To the
house on the lot and the premises in general, improvements aggregating
$2500 were affixed. In 1932 suit was filed by the assignees of city paving
certificates against the owner to foreclose a paving lien which had been

regularly fixed against the property. About six months after suit was

filed the occupant intervened, contesting the foreclosure upon the ground
that he had an interest in the premises to the extent of the value of the

improvements made by him; that the city in giving all notices and in

making all assessments on the property for the purpose of fixing the paving
lien thereon, proceeded as if his brother was the sole owner. The inter
vener prayed that the proceedings under which the lien was alleged to
have been fixed be cancelled, and that the lien be held for naught. The
trial court concluded as a matter of law that the occupant was only a

tenant at sufferance, and that he had no such interest as could be pro
tected against the lien rights of the plaintiff assignees and rendered judg
ment foreclosing the lien. This ruling was reversed and remanded by
the appellate court, 68 S. W. (2d) 548 (Tex. Civ. App. 1934), which decreed
the assignees entitled to a personal judgment against the owner of the
property and foreclosure of their lien rights against his interest; but that
as against the occupant the foreclosure should be subject to his equitable
interest and should not interfere with his occupancy. Held, that the

improvements became a part of the realty as soon as they were affixed,
title to them vesting in the owner of the lot, and they were subject to the
paving lien subsequently fixed against the property; that no equitable lien
was created upon either the lot or improvements in favor of the occupant
giving him any right to contest foreclosure, he having merely a contingent
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right of occupancy. Lindsley et al. v. Lewis et al.,�Tex.�, 84 S. W. (2d)
996 (1935).

In Wynn v. Flannegan, 25 Tex. 778 (1860), it was held that any lien

upon land, other than a vendor's lien, must be evidenced by writing. Again,
in Home Inv. Co. v. Fidelity Petroleum Co., 249 S. W. 1109 (Tex. Civ. App.
1923) it was laid down that an equitable lien on real estate may be created

only by written agreement, the Texas court saying: "As we understand

it, the general doctrine is that an equitable lien cannot be created against
real estate by a mere verbal agreement, but that only an express written

executory contract which sufficiently indicates an intention to render a

particular tract of land security for a debt, or in which a party agrees
to convey or transfer land as such security, creates an equitable lien upon
the particular land which may be enforced against it." Further Texas
decisions to the effect that an oral agreement cannot give rise to a lien
uoon real estate are: West et al. v. First Baptist Church of Taft et al.,
123 Tex. 388, 71 S. W. (2d) 1090 (1934) ; Allen v. Allen, 101 Tex. 362, 107
S. W. 528 (1908).

The doctrine followed in the instant case has majority support in

other jurisdictions. See Moore v. Cable, 1 Johns. Ch. 385 (N. Y. 1815).
In Dart v. Hercules, 57 111. 446 (1870) the court ruled that no equitable
lien arises for improvements on property benefitted where the expenditures
are made with knowledge of the real state of the title. The prevailing
judicial opinion is that in order to give rise to an equitable lien for

improvements made on the property of another, the improvements must

have been made in good faith and under an innocent mistake as to the
true ownership of the title. Acker v. Weadel, 236 Mich. 374, 210 N. W.
212 (1926) ; Glass v. Hampton, 122 S. W. 803 (S. C. Ky. 1909) ; Nixon v.

Nixon, 100 N. J. Eq. 437, 135 Atl. 516 (1927) ; O'Marr et al. v. McLean
et al, 134 N. Y. Misc. 148, 235 N. Y. Supp. 428 (Sup. Ct. 1929) ; First
Christian Church et al. v. Union Community Church, 168 Okla. 188, 32 P.

(2d) 297 (1934).
Where the lessee covenants to make certain improvements, and the

lessor agrees to pay for them at the end of the term, the title to such

improvements vests at once in the lessor. Tuttle v. Leiter, 82 Fed. 947

(C. C. N. D. 111. 1897) ; Bass v. Metro. West Side El. R. Co., 82 Fed. 857

(C. C. A. 7th, 1897) ; Hood v. Hartshorn, 100 Mass. 117 (1868). If the

improvement is made with the owner's permission, an agreement that it
shall remain the property of the person making it is implied in the absence

of any other facts or circumstances showing a different intention; but such
an inference will not be drawn when a different intention is indicated by
an express agreement between the parties, or by the interest of the party
making the improvement or his relation to the title of the land. Hum

phreys v. Newman, 51 Me. 40 (1862) ; Poor v. Oakman, 104 Mass. 309

(1870).
Under facts somewhat analagous to those which confronted the court

in the instant case, it was held that where the plaintiff had allowed his

parents and their family to go upon his land, and they constructed improve
ments, and the plaintiff thereafter brought an action to quiet title and

recover possession, the parents were not entitled to a lien on the property
for the value of the improvements. Wallace v. Wallace, 112 Wash. 14, 191

Pac. 793 (1920). The court said: "We think the record is clear to the
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effect that the improvements were made upon this property by the consent
of the plaintiff for the use and benefit of the defendants while upon the

land. This being so, the trial court improperly allowed a lien upon the

land for the value of the improvements."

W. A. W.

TAXATION�Corporate Income Tax�Assigned Income.

Arthur C. Hilmer, a partner in the firm of Lorenzo E. Anderson &

Company, a reorganized partnership, organized the Anco Investment Com

pany, a corporation. This was done in order to fulfill obligations to

friends who had advanced Hilmer the capital necessary to buy out his

former partners. The stock of the corporation was issued to Hilmer,
and he subsequently distributed one-half to those of his friends who had

helped finance his reorganization of the partnership. The corporation was

organized on or about December 27, 1927. On January 2, 1928, a contract
was executed between the corporation and the partnership which provided
in part that Anco should advance the cash and securities needed by the

partnership in its business; that Anco should receive the profits of the

partnership after deducting expenses and partnership salaries, and that

nothing therein contained should be taken as making Anco or any of its

shareholders, other than those who had personally signed the partnership
agreement, partners in the firm of Lorenzo E. Anderson & Company. With
certain prescribed exceptions the total profits of the partnership were

taken upon the books of the Anco Investment Company under an account

entitled "Arthur C. Hilmer Agent." The corporation had no other income
from any source. The Anco Investment Company made its returns on a

calendar year basis and for the years 1928 and 1929 reported as taxable
income the amounts shown as its share of the partnership earnings. Ap
pellants claim that these amounts paid in the form of taxes should be
refunded. The appellants are the statutory liquidating trustees of the
Anco Company and are appealing from a decision of the Board of Tax

Appeals (SO B. T. A. 988), maintaining that the corporation should not

be assessed for any of the income received or entitled to be received from
the partnership. Held, that the profits of the partnership which were paid
to the corporation pursuant to the contract were taxable as income of
the corporation. Fordyce et al. v. Helvering, Commissioner of Internal
Revenue, 78 F. (2d) 525 (C. C. A. 8th, 1935).

In Section 22 of the Revenue Act of 1928, 45 Stat. 791, 26 U. S. C. A.
� 22 (1934), income is defined as "gains, profits and income derived from

salaries, wages, or compensation or personal service of whatever kind and
in whatever form paid, or from professions, vocations, trades, businesses,
commerce or sales, or dealings in property, whether real or personal, grow
ing out of the ownership or use of or interest in such property; also from

interest, rent, dividends, gain or profit, or gains or profits and income
derived from any source whatever." Income has also been defined to be
that gain or profit which accrues, is derived, is gained, or proceeds, from
business, capital, commerce, investments of capital, labor, land occupations,
property of any kind or the like. Stanton v. Zercher, 101 Wash. 383, 172
pac. 559 (1918).
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The appellants argued that the income sought to be taxed to the Anco

Investment Company was in fact income to the partnership and as such

should be taxed only to the partners in their individual capacities. It has

been determined that Congress has the power to tax the earner of income,
irrespective of whether it is paid to someone else. Burnet v. Levninger,
285 U. S. 136 (1932) ; Lucas v. Earl, 281 U. S. Ill (1930) ; Corliss v.

Bowers, 281 U. S. 376 (1930) ; Old Colony Trust Co. v. Commissioner, 279

U. S. 716 (1929).
The earner of the income is one whose personal efforts have produced

it, who owns property which produced it, or a combination of the two.

Van Meter Co. v. Commissioner, 61 F. (2d) 817 (C. C. A. 8th, 1932).
Earned incomes are taxed to and must be paid by those who earn them,
and unearned incomes to those who own the property or right that pro
duced them, not to those to whom their earners or owners are under
contract to pay them. Lucas v. Earl, supra.

The points of law and argument involved in the above seem at first

sight to be in point with the case under discussion; cf. Van Meter Co. v.

Commissioner, supra. However, a study of the general holdings of the

foregoing cases and others of similar import demonstrates that they are

based upon the refusal of the courts to countenance a certain type of tax
avoidance through the legal mechanics of assignment and contractual rela

tionships. In Lucas v. Earl, supra, the husband made a contract with his

wife by which his salary and fees were to be "received, held, taken and

owned" by them as joint tenants. The court said in that case that "There

is no doubt that the statute could tax salaries to those who earned them

and provide that the tax could not be escaped by anticipatory arrange
ments and contracts however skillfully devised to prevent the salary when

paid from vesting even for a second in the man who earned it. . . ." In

Burnet v. Leininger, supra, there is a similar factual situation in which the

husband owning a one-half partnership in a laundry, entered into a written

agreement with his wife which provided that she was a full and equal
partner with him in his partnership interest, was entitled to one-half of
his share of the profits and obligated to bear one-half of his share of the
losses. While holding this agreement valid, the court held that all of the
income was taxable to the husband upon the theory embodied in Lucas v.

Earl, supra. The contract in Fordyce v. Helvering, supra, the case under

discussion, does not go this far. Cf. Van Meter v. Commissioner, supra,
where the income was earned prior to the assignment.

In Saenger v. Commissioner, 69 F. (2d) 631 (C. C. A. 5th, 1934) the
court, while commenting upon the case of Lucas v. Earl, supra, clearly
defines the basis of these rulings and says that "It establishes once for all
that no device or arrangement, be it ever so shrewdly and cunningly con

trived, can make future earnings taxable to any but the real earner of
them, can make future incomes from property taxable to any but the owner
of the right or title from which the income springs." The emphasis is
consistently placed upon the attempt to block tax avoidance through
legal stratagem. Burnet v. Guggenheim, 288 U. S. 280 (1933) ; Reinecke
v. Smith, 289 U. S. 177 (1933); Burnet v. Wells, 289 U. S. 677 (1933);
Pedder v. Commissioner, 60 F. (2d) 866 (C. C. A. 9th, 1932) ; Reynolds v.

McMurray, 60 F. (2d) 843 (C. C. A. 10th, 1932).
In the instant case, there was not an assignment by individual partners



1935] RECENT DECISIONS 207

of their distributive shares, but an agreement by the partnership firm as

such to pay over certain profits to Anco in return for a valid consideration.
After the statute of limitations had run against additional assessments of

the partners, Anco reversed its position and argued that the individual

partners were the ones who should have been taxed. "One who seeks a

refund must show himself equitably entitled thereto." Champ Spring Co.

v. United States, 47 F. (2d) 1 (C. C. A. 8th, 1931) ; see Haag v. Commis

sioner, 59 F. (2d) 514, 515 (C. C. A. 7th, 1932) .

It was held that Anco was beneficially entitled to the income and

properly taxed thereon. Tax questions are determined by looking at sub

stance, not form. United States v. Phellis, 257 U. S. 156 (1921). Tax

burdens should follow economic benefits without regard to technicalities.
Stearns v. United States, 291 U. S. 54 (1934) ; Haag v. Commissioner,
supra. Where for a consideration part of the profits of a business are

paid to another in discharge of business obligations or expenses, the
amounts so paid are taxable as income to the one to whom paid. Amtorg
Trading Corporation v. Commissioner, 65 F. (2d) 583 (C. C. A. 2d, 1933) ;

Wiggin v. Commissioner, 46 F. (2d) 743 (C. C. A. 1st, 1931) ; Bowe-Burke

Mining Company v. Willcuts, 45 F. (2d) 394 (E. D. Minn. 1930). Thus,
in Bowe-Burke Mining Company v. Willcuts, supra, a mining company
secured another company to finance the operation of a mine upon which
the taxpayer held a lease, to render services and to market the ore pro
duced in consideration of 50 per cent of the net profits. The court held
that the profits accruing to the taxpayer by virtue of the contract were
none the less taxable to it because it procured its finances and the sale
of the ore in this manner. The court, in Wiggin v. Commissioner, supra,
held that the contract was valid and the taxpayer entitled to deduct losses
of the business in computing his income tax, in a case bearing much along
the same lines of the above. Where a corporation transferred realty to

its president who reconveyed the property to a third party at a substantial
increase in price and distributed the profits to the other stockholders under
a declaration of trust, the profits from the sale of realty, including the

profit from the second sale were held taxable to the corporation. S. A.
MacQueen Company v. Commissioner, 67 F. (2d) 857 (C. C. A. 3rd, 1933).

The question of a partnership relationship existing between Anco and
the firm of Lorenzo E. Anderson & Company may be examined in this

controversy, but it will be found not to have a material bearing in the
final consideration. Whether a party is taxed as a partner or not is
immaterial if the tax is proper. Alexander Sprunt & Son v. Commissioner,
64 F. (2d) 424 (C. C. A. 4th, 1933) ; see Thompson v. First National Bank
of Toledo, 111 U. S. 529, 536-537 (1884). A person will generally not be
held to be a partner unless he intends to assume such relationship. Aehle
v. Brand, 176 Mo. App. 395, 158 S. W. 709 (1913). The contract in the
present case expressly provided that the corporation was not to be a

partner in the firm. But a party may be subject to partnership liability
if he is held out to third parties in such a manner as to infer a partner
ship relationship. Kelly v. Gaines, 24 Mo. App. 506 (1887).

In McTigue v. Arctic Ice Cream Supply Company, 20 Cal. 708, 130
Pac. 165 (1913), a lease of the corporate business and property for five
years for a rental equal to 25 per cent of the net profits was adjudged not
to create of itself a partnership. In another case bearing on this point an
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agreement between corporations operating distinct lines of steamers plying
between the same points to pool their earnings, and after paying the

ordinary running expenses of all the steamers and certain extraordinary
expenses to divide the net earnings in certain proportions was found not
to create a partnership. White Star Line v. Star Line of Steamers, 141

Mich. 604, 105 N. W. 135 (1905) ; cf. Fechteler v. Palm, 133 F. 462 (C. C. A.
6th, 1904) . It seems fairly obvious that the taxpayer was not to be con

sidered as a partner in the firm of Lorenzo E. Anderson & Company, nor
was the fact of partnership relationship necessary to establish tax liability.

Taxpayers have been estopped from reversing their positions in cases

similar to the one under discussion. Haag v. Commissioner, supra; How-
bert v. Norris, 72 F. (2d) 753 (C. C. A. 10th, 1934) ; see Stearns v. United
States, supra.

Thus, while the court in the instant case sustained the cases relied

upon by the appellants as to the right to tax the assignor as earner of
the income, the distinction was maintained between those cases and the

present one, between the forestalling of a contract or assignment executed
for the purpose of dodging a tax burden, and one in which the court can

accept the taxpayer as it represents itself to be in the absence of fraudulent
pretense. Saenger v. Commissioner, supra. We may also find another
distinction bearing upon this question between individual assignments of
salaries and incomes, and a valid contract for executed consideration
between firms.

T. I. S.

TORTS�Negligence�Liability of Charitable Corporation�Liability of

Surgeon.

The defendant physician performed an abdominal operation upon the

plaintiff in a private hospital of her own choice, co-defendant herein, which
paid no salaries, distributed no profits, and received both pay and charity
patients. In the course of the operation a surgical sponge was left enclosed
in her abdomen. Held, that the hospital was a charitable corporation, and
as such, not liable to respond in damages for injuries to a patient caused by
negligence of physicians or nurses. Armstrong et ux. v. Wallace et ux.,
47 P. (2d) 740 (Cal. 1935).

Although there has been some difference of opinion on the question of
tort liability of a charitable corporation for negligent acts of its servants
and employees, the rule now seems to be well settled that a hospital main
tained as a charitable institution is not liable for the negligence of its
physicians and nurses in the treatment of patients. Cashman v. Meriden
Hospital, 117 Conn. 585, 169 Atl. 915 (1933) ; Bruce v. Henry Ford Hos
pital, 254 Mich. 394, 236 N. W. 813 (1931) ; Schloendorf v. Society of New
York Hospital, 211 N. Y. 125, 105 N. E. 92 (1914).

It will be noted that the holding in the Armstrong case, supra, which
represents the majority opinion, is a restriction upon the broad doctrine
of absolute exemption from tort liability extended to charitable corpora
tions by some of the earlier cases. Thus, in Fire Insurance Patrol v. Boyd,
120 Pa. 624, 15 Atl. 553 (1888), the court held that it would be against
all law and equity to apply the trust funds contributed, to compensation
for injuries inflicted by the negligence of agents or servants of such cor-
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porations. Recent cases, if they have not, for the most part, repudiated
this doctrine of blanket immunity, have at least hedged it about with two

important qualifications or restrictions. (1) Immunity will not be extended
where it can be shown that the injured person is a third party stranger,
that is, not a beneficiary of the corporation. Henry W. Putnam Memorial

Hospital v. Allen, 34 F. (2d) 927 (C. C. A. 2d, 1929) ; Alabama Baptist
Hospital Board v. Carter, 226 Ala. 109, 145 So. 443 (1932) ; Van Ingen v.

Jewish Hospital, 227 N. Y. 665, 126 N. E. 924 (1920). Thus, in a recent

case, where the negligence of defendant hospital's ambulance driver caused

injuries to a complete stranger having no beneficial relation to the hospital,
the latter was held liable. Daniels et al. v. Rahway Hospital et al., 10 N.
J. Misc. 585, 160, Atl. 644 (Ct. Com. Pleas, N. J., 1932) ; and where the
Injured person is a servant or employee of the corporation the latter is
answerable. Geiger v. Simpson Methodist Episcopal Church of Minne
apolis, 174 Minn. 389, 219 N. W. 463 (1928) ; Hordern v. Salvation Army,
199 N. Y. 233, 92 N. E. 626 (1910) ; Cowans v. North Carolina Baptist
Hospital, 197 N. C. 41, 147 S. E. 672 (1929). In this connection it may be

pointed out, that a patient is not rendered any less a beneficiary of the

hospital's charity merely because he pays the regular rates charged pay
patients by such hospitals, since the charge is not made with a view to

profit. Stonaker v. Big Sister's Hospital, 116 Cal. App. 375, 2 P. (2d)
520 (1931) ; Thibodoux v. Sisters of Charity, 11 La. App. 423, 123 So.
466 (1929).

(2) Immunity will also be denied where it can be shown that the

corporation failed to exercise due care in the selection or retention of its

employees. Stonaker v. Big Sister's Hospital, supra; Old Folks and Orphan
Childrens' Home v. Roberts, 91 Ind. App. 533, 171 N. E. 10 (1930) ; Sisters

of Charity of Cincinnati v. Duvelius, 123 Ohio St. 52, 173 N. E. 737 (1930).
In the Orphan Childrens' Home case, supra, the injured person was a

fourteen year old boy inmate of a home for orphans, a charitable corpora
tion. He, and other boy inmates, with the knowledge and under the direc
tion of the manager of the institution, operated an engine. In the course

of such operation he suffered injuries. The court held, that since the
trustees knew of the incompetence of the manager, they were negligent
in retaining him after such knowledge, and that, therefore, recovery should
be allowed.

In the light of these recent cases, the conclusion is warranted that the
doctrine of complete exemption of charitable corporations from tort liability
on the ground of public policy, is, impliedly at least, repudiated, since "if

any liability against a charitable institution for negligence is recognized
upon any ground, it destroys the theory of general exemption." Sisters
of Charity of Cincinnati v. Duvelius, supra at �, 173 N. E. at 739.

With reference to the operating surgeon, co-defendant with the hospital
in the case under review, the court held, that since a surgeon in charge
of an operation has the power and the duty to direct a count of the sponges
by the nurse before closing the incision, he cannot relieve himself from
liability because of reliance upon the rule or custom requiring nurses to
make such count.

From an examination of the cases on this point, there is too much
conflict of authority to express an opinion as to whether the foregoing is
or is not the majority rule. In Ault v. Hall, 119 Ohio St. 422, 164 N. E.
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518 (1928), a leading case on the point, the court held that the removal
of sponges used in an operation is part of the operation itself, and that
the duty of a surgeon to use due care is not shown to have been discharged
by delegation of the sponge count to a nurse. Such delegation, while it

might serve to reduce the burden of care theretofore resting upon the

physician, could not excuse the latter's failure to remove all of the sponges
after an operation. Davis v. Kerr, 239 Pa. 351, 86 Atl. 1007 (1913).
And in Walker v. Holbrook, 130 Minn. 106, 153 N. W. 305 (1915), the court

held, that while evidence that the surgeon followed the usual routine in

delegating the sponge count to a nurse, was proper, it was not conclusive,
and remarked, quoting Mr. Justice Holmes in Texas and Pacific Ry. Co. v.

Behmeyer, 189 U. S. 468, 470 (1902), that "what usually is done may be
evidence of what ought to be done, but what ought to be done is fixed by
a standard of reasonable prudence, whether it usually is complied with or

not."
In several jurisdictions recovery has been denied in such cases, the

courts resting their decisions on various grounds. Where the nature of
the operation is such as to require the surgeon's full time, he may rely
on the count of the sponges made by the assisting nurse. Jewison v.

Hassard, 28 D. L. R. 584 (Manitoba 1916). And where the surgeon
neither owns nor controls the hospital he is not liable for the negli
gence of assistants or nurses in counting sponges. Funk v. Bonham, 151
N. E. 22 (Ind. App. 1926) ; rev'd on the other grounds, 204 Ind. 170, 183
N. E. 312 (1932). However, in the principal case, the hospital was chosen

by the plaintiff herself, and it does not appear that the defendant physician
had any other connection therewith. And in Davis v. Kerr, supra, the

hospital was a charitable corporation and the operating physician was not
a member of the staff, nor connected with the hospital in any other way.

In Ales v. Ryan, 47 P. (2d) 771 (Cal. 1935), a case decided two days
after the principal case by the District Court of Appeals of another district
withiH the same jurisdiction (California), a physician was sued for mal

practice because during an abdominal operation a sponge was left inside
the patient, from the effects of which she died. He had performed the

operation at the request of the medical director of the hospital. The court
denied recovery against the physician, stressing the fact that since the
nurses and other attendants were employed by the hospital, the relation

ship of master and servant did not exist between the physician and the

hospital employees, the doctrine of respondeat superior could not apply.
This point cannot be used as a distinguishing feature because, in many
cases where the operating physician has been held liable, no such rela

tionship existed. Armstrong et ux. v. Wallace et ux., supra; Davis v. Kerr,
supra; Ault v. Hall, supra.

These two California cases are of interest because of the opposite
implications which they convey. In the principal case, recovery was denied
as against the hospital on the ground that it was a charitable organization,
but the court refused to consider the physician as not liable and allowed
a new trial as to him. But in Ales v. Ryan, supra, the court denied
recovery against the physician and implied that, because the relationship
of master and servant existed between the hospital and the nurses, the

plaintiff's remedy, if any, would be against the hospital. However, a rehear

ing has been granted in that case.
p m tt
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TORTS�Negligence�Marshal Executing Writ.

The plaintiffs were living in premises leased from a Washington
realty company. They failed to pay rent, and a judgment for possession
of premises was entered against them. On the judgment a writ of restitu
tion wa3 issued August 8, 1933, authorizing the United States marshal

(defendant) to restore possession within ten days. On August 9, 1933,
defendant sent a letter to the plaintiffs advising them that the writ would
be executed on August 10, 1933, at 10 A. M. They were absent from the

premises and did not receive the notice. On the tenth of August, at 10

A. M. the defendant went to the premises, but neither the plaintiffs nor

anyone else was at home. Eviction of furniture and furnishings to the

public sidewalk was begun, however, and was completed at noon. There

was a conflict of testimony as to weather conditions, but the plaintiffs
offered United States Government weather reports showing that on the date
of eviction there was a slight rainfall from 12 noon to 1 P. M., that it rained
constantly from 1 P. M. to 8 P. M., and that it had been cloudy since early
morning. The plaintiffs learned of the eviction shortly after one-thirty that
afternoon, and finally succeeded in having goods removed by 5 P. M. This
action was brought for damage to chattel goods. Judgment for plaintiffs
in lower court was affirmed on appeal. Held, that a United States marshal,
while executing a writ of restitution, is liable for damage caused by rain
or other natural causes, as well as by his own breakage, if it results by
reason of his negligent conduct or an undue exposure reasonably fore
seeable. Edgar C. Snyder v. Leo J. Hart and Helen V. Hart, 78 F. (2d)
237 (App. D. C. 1935).

Most of the cases coming to the attention of the courts involve the

negligence of a public officer in the execution of a writ of restitution during
the actual removal of goods. The Supreme Court of the United States has
said that a marshal, in executing a process, has the duty to exercise some

judgment in its performance. If he should violate the rights of another
he is liable to the action of the injured party. Life and Fire Insurance

Company of New York v. Adams, 9 Pet. 573, 603 (1835). The doctrine
that a public officer is liable for acts of misfeasance or nonfeasance to
the party injured by them, was further established by the Supreme Court
of the United States in South v. The State of Maryland to the use of
Pottle, 18 How. 396 (1831).

Wherever a person is placed in such a position with regard to another
that it is obvious that if he does not use due care in his own conduct he
will cause injury to that person, the duty at once arises to exercise care,
commensurate with the situation in which he then finds himself, to avoid
such injury; and a negligent failure to perform that duty renders him
liable in damages. Depue v. Flateau, 100 Minn. 299, 111 N. W. 1 (1907).

Sheriffs and constables, having duties and offices similar to those of
a United States marshal, have been held liable for execution of process
at such an improper time and in such an improper manner as to wilfully
cause unnecessary injury or hardship. Sandberg v. Borstadt, 48 Colo. 96,
109 Pac. 419 (1910) ; Chetteville v. Grant, 212 Mass. 17, 98 N. E. 616

(1912) ; State v. Devitt, 107 Mo. 573, 17 S. W. 900 (1891).
In Andrea v. Thatcher, 24 Wis. 471 (1869), the tenant was turned into

the street in the night time at an inclement season of the year and his
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furniture, clothing and goods, not lost or destroyed, were damaged and
thrown out into the mud. The court declared that the executors of a writ

(sheriffs and deputies) were bound to exercise ordinary care in the removal

of the goods and were liable for damages resulting from the want of care.

Gaertner v. Bues, 109 Wis. 165, 85 N. W. 388 (1901), clearly places on the
sheriff or constable who executes a writ of restitution the duty of exer

cising reasonable care towards the tenant's goods. Bradshaw v. Frazier,
113 Iowa 579, 85 N. W. 752 (1901).

In one or two instances the courts have proceeded so far as to hold
a United States marshal liable not only for damage incurred during re

moval of goods, but also for the damages resulting from the eviction.
Carmichael v. Page, 32 S. W. (2d) 674 (Tex. Civ. App. 1930). Cooley
states, "The officer is liable to answer in damages if he makes a levy on

household goods by handling them in a rough and improper manner and
then carries them away exposed to a severe rain; or if he commit a

trespass to the person or property of the execution defendant while serving
the writ." 2 Cooley, Torts (4th ed. 1932) 532.

However, there are a few courts which have decided that an officer

removing goods under a writ of restitution is in no way responsible for

damage occurring to goods after their removal from the premises. This
was held to be the law in Przybylski v. Remus, 207 111. App. 106 (1917),
but the facts in this case are not available and consequently the case does
not have much weight. In the case of Johnson v. Nelson et al., 146 Wash.

500, 263 Pac. 949 (1929), the court held that a sheriff was not liable for

breaking household goods in an eviction pursuant to a writ, fair on its

face, in the absence of negligence. But this case is distinguished from the
instant case, in that failure to exercise reasonable care in removal of

goods without regard to rain does constitute negligence in the eyes of the
United States Court of Appeals for the District of Columbia. Spruill v.
O'Toole, 64 App. D. C. 85, 74 F. (2d) 559 (1934) decided that a United
States marshal is not liable for damages, in civil actions, for official acts
while properly and regularly executing writ of restitution issued by a court

having jurisdiction. But the words, "properly and regularly," form a clear
distinction from the case at hand, since eviction of the goods in the appar
ent face of rain would hardly constitute a "proper" removal.

The principle handed down by the court in the Hart case, supra, is

thoroughly in accord with the following statement: "Unreasonable conduct
on the part of the actor in executing the order of the Court may be by
way of an entry made at an unreasonable time or in an unreasonable
manner, or by way of improper acts after entry, as where the actor enters
or dispossesses the occupier by use of unnecessary force. So, too, it may
be unreasonable to dispossess the occupier at an unreasonable time, as m

case in which the occupier or his family are too ill to be moved or their
dispossession will otherwise subject them to danger of serious bodily harm."
Restatement, Torts � 210.

F. E. H.

TORTS�Negligence�Nature and Extent of Landlord's Duty to Tenant.

The plaintiff was a tenant in the defendant's apartment house. The
windows of her room were close to the ground, and overlooked a yard
which the defendant reserved for the common use of the tenants. While
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cleaning these windows it was necessary for the plaintiff to remove some

shrubbery growing at, or near, the windows. She did this with her bare

hands, not knowing the weed to be poison ivy. As a result of this she
became infected. The landlord knew of the existence of the poison ivy
on the common ground, and had clipped it several months prior to the

plaintiff's injury. Held, that the landlord is liable to the tenant for

injuries sustained by the tenant in her rooms, when the cause of injury
is a shrub growing on property, reserved by the landlord for the common

use of the tenants. Polizzano et al v. Mapes Holding Co.,�N. J. L.� , 180
Atl. 419 (Sup. Ct. 1935).

The court based its decision on the rule that the landlord must answer

in damages to a tenant who has been injured on that portion of the land
lord's property which he has not demised to any tenant, but has retained
in his own possession or control for the common use of the tenants. With

respect to such property the landlord is under the responsibility of a gen
eral owner of real estate who holds out an invitation to others to enter
on and use his property; and he is bound to see that care is exercised to

have the common property reasonably fit and safe for the uses which he
has invited others to make of it. Wardman v. Hanlon, 280 Fed. 988

(App. D. C. 1922) ; Home Realty Co. v. Carina, 189 Ky. 228, 224 S. W. 751
(1920) ; Siggins v. McGill, 72 N. J. L. 263, 62 Atl. 411 (1905).

The other main rule determining the nature and extent of the land
lord's duty to his tenant was discussed by the court, but was not made
the basis for its decision. That rule is that the landlord is not liable to

the tenant for the defective condition or faulty construction of the leased

premises over which the tenant has exclusive control, unless there was

misrepresentation, active concealment, or perhaps total inability on the
tenant's part to discover the defect. McKenzie v. Chatham, 83 Me. 543,
22 Atl. 469 (1891) ; Harpel v. Fall, 63 Minn. 520, 65 N. W. 913 (1896) ;
Schwartz v. Apple, 21 N. Y. Misc. 513, 48 N. Y. Supp. 253 (1897).

The peculiarity of the instant case lies in the fact that while the
tenant was injured upon premises under her control, the injury was caused

by a plant under the landlord's control. A landlord is liable to his tenant
for injuries sustained as a result of the collapse of a ceiling due to the
defective condition of the roof. Perry v. Levy, 87 N. J. L. 670, 94 Atl.
569 (1915). A landlord is also responsible for the condition of the space
between the floors of one apartment and the ceiling of the next lower apart
ment. Fleischer v. Dworsky, 90 N. Y. Misc. 628, 153 N. Y. Supp. 951

(1915). The drainpipe of a building leased to several tenants has been
held to remain under the landlord's control to such an extent that he will
be liable to a tenant whose goods have been injured by reason of the de
fective condition of the drainpipe. Hilden v. Naylor, 223 Mass. 290, 111
N. E. 848 (1916).

The wall of an apartment house is a part which remains under the
landlord's control; the reason being that it is a part of the building which
is common to all the tenants whose rooms border on that wall. Hussey v.

Long Dock Ry. Co., 100 N. J. L. 380, 126 Atl. 314 (1926). Likewise, the
landlord is liable to his tenant for injuries which the latter sustains due
to the breaking off of a part of the outer wall of the landlord's apartment
house, or, of an article attached to such wall. Hussey v. Long Dock Ry.
Co., supra. And this rule applies when a tenant, while leaning out of her
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window, is injured by a piece of capping which has become dislodged from

the outer wall at a higher point. Yorra v. Lynch, 226 Mass. 153, 115 N. E.
238 (1917). On the other hand, it has been held that a tenant cannot

recover against his landlord for injuries to his person or property, which
injuries are caused by the collapse of the outer wall of the landlord's

apartment building. King v. CasseU, 150 Ky. 537, 150 S. W. 682 (1912)
(collapse caused by excavation of adjoining owner) ; Wilson v. Woodruff,
65 Utah 118, 235 Pac. 368 (1925). But these two cases can be distin

guished from the present case. In each case one reason why the tenant
could not recover was that he had as much knowledge of the impending
danger as the landlord. But in the present case the tenant did not have

knowledge of the danger, while the landlord did have such knowledge.
Walsh v. Frey, 116 App. Div. 527, 101 N. Y. Supp. 774 (1906), is a

case which apparently conflicts with the present case. There a tenant
was using a common balcony to put up wash on her clothes line, which
was not a common, but an individual, use which she alone could make. The
porch rail gave way underneath her and she was injured. The court there
held that the landlord was not liable to the tenant for injuries sustained
while using a common room, or space, for a purpose not reserved.

A landlord owes the duty to his tenants to see that the premises are

in a healthful condition, or at least, to disclose any fact within his knowl

edge which tends to make the premises unhealthy and not fit for habitation.

Maywood v. Logan, 78 Mich. 135, 43 N. W. 1052 (1889). In the present
case the landlord did not do either of these things, and was properly
chargeable with negligence.

H. C. G.
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THE CATHOLIC CONCEPTION OF INTERNATIONAL LAW�by
James Brown Scott, Georgetown University Press, Washington, D. C,
1984, Pp. xviii, 494.f

A Review by John Dickinson *

Too frequently great scholars who have mined for years in
the learning of some special field, which they have made pecu

liarly their own, lay before the public only scattered and isolated
results of their researches and omit the rounded synthesis which
none but they can supply. The history of American scholar

ship is strewn with examples of such irreparable losses. To Dr.
Scott a debt is therefore owed not merely by students of inter
national law, but by all who are interested in jurisprudence,
legal theory and the science of government, for this compact and
summary, but comprehensive, volume in which he has traced
the development of important currents of political thought as

well as of international law from Victoria to Grotius, pending
the completion of his monumental study of the same period of
which only the first volume has so far appeared in print.1

The story which Dr. Scott has to tell is in the main concerned
with Francsico de Victoria, the Dominican who was prima pro
fessor of theology at the University of Salamanca (1480-1546),
and with Francisco Suarez, the great Jesuit philosopher and

professor of theology at Coimbra (1548-1617). Their relation
to Grotius, Dr. Scott describes by calling Victoria the expounder,
Suarez the philosopher, and Grotius the systematizer and popu
larizes Victoria, under the impact of the Spanish discoveries
and conquests in America which raised acutely such novel ques
tions as the right of conquest, title by discovery, and the rela
tions between white man and native in the New World, was the
first to present for separate and detailed treatment many of
the concrete issues which have subsequently become staples of
discussion in international law. But behind Victoria, of course,
lies the long and rich tradition of the philosophers and canonists
of the Church, from Augustine through Ivo, Gratian, Thomas

t Dr. Scott's book was reviewed by the Hon. William Renwick Riddell
and John T. Vance in 23 Geo. L. J. at 904, 908 (1935).

* Assistant Attorney General of the United States, Professor of Law,
University of Pennsylvania Law School.

1 The Spanish Origin of International Law : Part I : Francisco de Vic
toria and his Law of Nations; Publication of the Carnegie Endowment
for International Peace, Oxford, 1934.
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Aquinas, Hostiensis, Panormitanus, Jean de Legnano, while
civilians like Bartolus had made their contributions to doctrines
of nationality, alienage, sovereignty and the conflict of laws.

It is the merit of Victoria that he approached so many of
these problems in the liberal and enlightened spirit which we are

apt in our complacency to regard as the exclusive possession of
more modern times. Thus, following in the footsteps of Inno
cent IV (apparatus ad Decretalia, cap. de voto), he rejected the
view that heathen nations have no rights of sovereignty, prop
erty and dominion which Christians are bound to respect, and
held that their refusal to accept Christianity supplies no ground
for making war on them and depriving them of their property.
More directly pertinent to still living issues of international law
was his insistence on a legal right of free intercourse and com

merce between nations, on freedom of the seas, where he charted
the course that Grotius was later to follow, and on the right of
aliens to be free from unjust discrimination, subject only to fair
regulation in the interest of the citizen population.

Victoria limited his exposition to concrete issues; Suarez
was a universal philosopher whose treatment of international
law was but part and parcel of a general system of jurispru
dence which in turn was conceived as a component of an all-

embracing science of theology. Of his legal philosophy, as here
summarized by Dr. Scott, there is more that still speaks to us

in the living present than can be noted in a brief review, but
two points may be singled out for mention, his doctrine of nat
ural law and his treatment of the relation between law and
custom. The natural law of Suarez, like that of Grotius, was

no static thing, no mechanical strait-jacket of precepts stifling
growth and change. The principles were eternal and immutable,
but the applications were as varied as the circumstances with
which right reason has to deal. "The natural law discerns the

mutability contained in the subject matter itself" and "adapts
its precepts to this mutability, prescribing ... a certain sort
of conduct for one condition and another sort for another con

dition." 2 His treatment of custom shows the same combina
tion of true realism with an insistence that law must take ac

count not merely of what is, but of what ought to be. Not

every custom creates a legal rule�"an evil custom has no legal
force." 3 But custom interprets the law ; and when custom

2 At p. 143, quoting Suarez, De Legibus, bk. 2.
3 At p. 213.
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grows up which is contrary to law, it is the voice of the people
demanding of the sovereign to abolish the law.

Victoria and Suarez alike were much concerned with the law

of war, and, more broadly, with the legality of war. Their

contributions to this subject form part of the long tradition

which has been so fully presented by M. Vanderpol in his Doc

trine Scolastique du Droit de Guerre (Paris, 1925). The scho
lastic doctrine conceived of war as a legal means�the only legal
means between sovereigns having no common superior�of re

dressing a legal wrong. Dr. Scott expresses the idea by speaking
of war as a "force-suit." The sovereign making war is engaged
in executing a legal judgment against an adversary over whom
he acquires jurisdiction by virtue of the wrong which the ad

versary has committed and for which he refuses to give satis
faction. Of the difficulties and dangers of the sublimated doc
trine which makes an interested party the judge in his own

cause, the Spanish jurists were by no means insensible. In

consequence they urged that war should not be entered into

unless it promises to avert a greater evil; and Victoria went

so far as to hold that where there is equal color of right on both

sides, there is a duty to compromise. The difficulty arose of

course from the absence of a common superior having juris
diction to decide controversies between sovereigns. Suarez rec

ognized a right in the Pope to require Christian princes to sub
mit their controversies to his decision to avert the "almost
infinite evils" of war; but Victoria pointed out the embarrass
ment necessarily incident to the exercise of such a right if the
Pope was to avoid the charge that his motive was ambition.
Dr. Scott refers to the more favorable situation today, when
"there is for all the states of the world another tribunal to which
resort may be had in controversies which, if not adjudged, may
lead to war�indeed, there are two tribunals, both at the Hague,
and located in Mr. Carnegie's Peace Palace." 4

Suarez's Defensio Fidei leads Dr. Scott into an extended
discussion of the doctrine of resistance to tyranny which played
such an important part in the political theory of the sixteenth
century in the writings of Mariana, La Boetie, Buchanan and
the Vindiciae contra Tyrannos. This survey emphasizes how
broad and deep were laid, in an age of absolutism, the doctrines
of popular sovereignty and of government founded on consent
and how Catholic and Protestant theorists alike cooperated to

* At p. 446.
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win common acceptance for views which were later to be trans
lated into practice in the nineteenth century.

The outstanding merit of the book for which Dr. Scott has

placed scholars and lawyers in his debt is that it is a needed
reminder that the ideas and conceptions on which the internal
order of states, no less than the good order of the internation

community, depend, are not of today nor of yesterday, but that
they have a long history, and that their deepest roots are in the
great tradition of Christian thought, which, through the cen

turies, was elaborated by schoolmen and canonists and jurists
with a power of analysis and insight which puts to shame the
contributions of much of what passes for contemporary jur
isprudence.

A Review by Clyde Eagleton *

"The whole of this controversy and discussion was started
on account of the aborigines of the New World, commonly
called Indians, who came forty years ago into the power of the

Spaniards not having been previously known to our world."
The theoretical problems which were stirred up by this event

seem to be receiving much attention in these days. In the
same mail as Dr. Scott's book came a smaller one by Mr. Lewis
Hancke who approaches it from the historical viewpoint. Dr.

Scott's effort is to trace the effect of the arguments of the

Spanish theologians upon the making of international law.
It now appears that the establishment of the Spanish em

pire was not merely a brutal act but that it was accompanied
by much careful reasoning as to the proper course of action
to be pursued. Dr. Scott begins with Vitoria, who considered
various justifications offered for the war against the Indians
and declared them unfounded. He justified it for himself by
the law of nations, which authorized intercourse and trade

among nations. So long as the Indians did not refuse to con

cede these international legal rights, just war could not be
made against them�not even for the purpose of converting
them. Thus Vitoria was led into a discussion of war and to

the building of a system of international law. Says Vitoria:
"International law has not only the force of a pact and agree
ment among men, but also the force of a law; for the world
as a whole, being in a way one single State, has the power to
create laws that are just and fitting for all persons, as are the

* Professor of International Law, New York University.
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rules of international law. Consequently, it is clear that they
who violate these international rules, whether in peace or in

war, commit a mortal sin; moreover, in the gravest matters,
such as the inviolability of ambassadors, it is not permissible
for one country to refuse to be bound by international law, the
latter having been established by the authority of the whole
world."

In the second chapter Dr. Scott continues the exposition of

Vitoria, dealing here with municipal sanctions in a lengthy dis

cussion of the nature of international law and its relation to

municipal law. The next three chapters take up the views of

Francisco Suarez: his philosophy of law and sanctions; the

state; tyrannicide. Vitoria was the expounder; Suarez the

philosopher, and Grotius the systematizer of the Spanish school
of international law. Suarez distinguished between natural

law and international law: the former is the law of a higher*
will; the latter is a law made by humans according to human

desire.
�In order to understand the Catholic conception of interna

tional law, it is now necessary to gain an understanding of

their conception of the state; thus the next two chapters treat

of Suarez's views upon legislative power and upon tyrannicide.
"Civic obedience is of an order far inferior to the Christian

faith," he says in dealing with the oath exacted by Charles the

First of England from his subjects. But only the Pope may

pass judgment.
The same subject is continued in several chapters. Mariana

�who wrote a history of Spain�is a name "to be held in

grateful remembrance by those who believe that a king or a

chief magistrate is but a trustee of his fellow countrymen."
The Contr'un of Etienne de la Boetie is "a literary exercise in
behalf of liberty in which he condemns tyranny in any and all

of its forms as ruinous alike to the tyrant, the state, and the

people. Other chapters take up the Vindiciae Contra Tyrannos,
Buchanan's De Jure Regni Apud Scotus, and the Stuart experi
ment in England, including the theories of Cardinal Bellarmine
and his contributions to Jefferson, and Milton's Tenure of Kings
and Magistrates.

A final chapter is devoted to Suarez on war. Suarez defines
war as "an external contest at arms which is incompatible with
peace abroad when carried on between two sovereign princes
or between two states." Self-defence is natural and necessary;
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even aggressive war may be honorable. To be legitimate, a

war must be waged by a lawful power for a just cause and

according to prescribed procedure. War, in other words, is a

legal remedy. It is not difficult to find relevancy between these
ideas of the seventeenth century and the problems of today.

The book is fundamentally a study of Vitoria and Suarez
but it ranges into many fields. It is surprising how many ques
tions of current international law and current political theory
were answered by these theologians and how far they have
contributed toward the present-day conception of an organized
community of nations "supported by the authority of the whole
world," as Vitoria put it. In the final pages these contributions
are summarized by Dr. Scott in fourteen quotations for each
writer which are recognizable as including some of the leading
titles of a course in international law today. "These passages
'contain the fundamental concepts of the modern law of na

tions�a law resting upon a Latin foundation and formulated
in a Catholic atmosphere by Spanish theologians and publicists."

The book is written in Dr. Scott's usual authoritative and
erudite style and should be of great interest not only to inter
national lawyers but also to historians and political theorists
as well.

THE CANON LAW OF WILLS�by Jerome Daniel Hannan. The Dolphin
Press, Philadelphia, Pa., 1935. Pp. ix, 517.

The Code of Canon Law has only five succinct canons di

rectly affecting testamentary dispositions. Father Hannan, a

priest of the Diocese of Pittsburgh, has written a text of nearly
five hundred pages on the canon law of wills. No one who knows
canon law need be surprised at this contrast. Those American

lawyers who have some acquaintance with the Code of Canon
Law know and admire the discreet yet sure touch with which
it states general principles sufficient to guide the wise, with
out always descending to particular applications. This wise
reticence is perhaps nowhere more in evidence than in the part
of the Code with which this book deals. But it has increased
the difficulty of the author's task.

To quote from the Foreword:

"The Code provides no explicit guidance on many of the problems
that inevitably arise in the administration and execution of wills. It

says nothing explicitly of the shares of the natural heirs, of the age



1935] BOOK REVIEWS 221

required in the testator, of the degree of mental capacity requisite,
of the effect of undue influence, of the formalities of revocation, of
definiteness as to beneficiary, or of the essential character of a bequest
for Masses."

The author, consequently, had a different task than that of

explaining and enlarging upon the canons of the Code. He had
also to supplement them by drawing upon other juristic sources;

notably, the Roman law, the diffuse documents of canon law
as it existed before the Code, and the great body of English
and American statutes and legal decisions.

This book is one of the already well-known series of Canon
Law Studies of the Catholic University of America. It is like
the latest number of that series, Canonical Antenuptial Prom
ises and the Civil Law, by Rev. Robert J. White, in that it is
written by a lawyer upon a subject closely connected with Eng
lish-American law.

As far as canon law is concerned, the signature of Doctor
Valentine Schaaf as Censor Deputatus is alone sufficient in our

judgment to insure the soundness of the doctrine on essentials.
Father Hannan's familiarity with American law is explained
by the fact that while serving as secretary to the Bishop of

Pittsburgh he studied law at Duquesne University and was grad
uated in 1931 with the degree, LL.B.

From a theoretical standpoint none of the twelve chapters
will exceed in interest the first, which broaches and solves the
fundamental question, long disputed by canonists, whether the
right to have a will enforced is a natural right even in the ab
sence of its recognition by positive law. Contrary to the weight
of authority among the older canonists, the author reaches the
conclusion that it is not. He recognizes as based directly on

the natural law the right of a man to acquire property not only
for himself but for those naturally dependent on him, as well
as the right of his widow and orphans to receive a sufficient

support from his estate; but these rights, he holds, are distin
guishable from the right of a man himself to have his will en
forced after his death. The words of several papal encyclicals
which refer to "man's natural right of possessing and trans
mitting property by inheritance" must therefore be understood
with these distinctions in mind. The right to have one's will
enforced becomes a natural right when it is recognized by posi
tive law, civil or canonical. In passing it may be noted that
in the current (November, 1935) number of Columbia, the same
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author develops this thesis in a popular style in an article under
the title, Can we Own After Death?

More directly practical are the chapters which make up the
latter half of the book. The formalities required for the val

idity of testamentary dispositions in the various states are care

fully analyzed. There is a discussion of the validity of holo
graphic and nuncupative wills. The chapter on the canonical
attitude toward formalities is a key chapter. It states and jus
tifies the canonical principle stated in Canon 1513, Section 2:

"In last wills for the benefit of the Church, the formalities of the
civil law must be observed, if possible; if, however, they have been
omitted, the heirs are to be warned that they must (nevertheless)
fulfill the will of the testator."

The disabilities imposed directly and indirectly by secular
law upon the beneficiary of religious or charitable bequests
and devises, are considered in the next two chapters, which
are a well-documented study of the American decisions, and a

most valuable part of the book. A special chapter is devoted
to bequests for Masses. The last two chapters, almost entirely
canonical, explain in detail the duties of the Ordinary as ex

ecutor where pious bequests are concerned.
This book, described in the sub-title as "an historical synop

sis and commentary," is a capable study of the subject from
both standpoints. Enough history is given to place the present
state of the law in its proper setting; and the co-ordination of
the canons with the secular law is well done, and well docu
mented throughout.

There is a good bibliography and an index. The book is
well printed and attractively bound in a style uniform with
Archbishop Cicognani's Canon Law, also published by the Dol
phin Press. An Appendix, announced in the table of contents
as including a Testamentary Formulary, has regrettably been
omitted. But as it stands, the book can be very heartily recom

mended to both priests and lawyers.

T. LINCOLN BOUSCAREN, S. J.*

* Professor of Canon Law, Saint Mary of the Lake Seminary, Munde-
lein, Illinois; editor of Canon Law Digest (1934).
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THE EARLIEST NORWEGIAN LAWS�Translated by Laurence M.

Larson. Columbia University Press, New York, 1935. Pp. ix, 451.

Here is a welcome contribution to the literature of compara
tive law. Notwithstanding the splendid but necessarily limited
work done by such men as Holdsworth, Maitland and others
in England, the original sources of the oldest Scandinavian law,
have, in large measure, remained unexplored territory as far as

English speaking legal scholars are concerned. This is due

chiefly to linguistic obstacles. The best sources of this legal
system are recorded in the old Icelandic, or old Norse language
(more especially in the Code Grdgds), a language which, in
the words of a Norwegian scholar whom this reviewer once

knew, is more difficult than Greek, even to a person who readily
reads or speaks the language of present-day Norway, Denmark,
or Sweden. Abbreviation and condensation were carried to such

length in these manuscripts as to make reading difficult, save to

those having a thorough grasp of the language.
It is known that four codes of law were in force in Norway

before the accession of Magnus the Law Mender, only two of

which, however, have survived in substantially complete form.
These are the so-called Gulathings and Frostathings laws. The
latter code governed in the territory of Frosta, a peninsula
approximately twelve miles northeast of Nidaros, while the
former applied in certain territory in the Gulen country. This
book is a translation of the older Frostathings and the Gulath
ings laws.

The Gulathings law (Gula or Gulen, a certain territorial jur
isdiction, and thing, an assembly) is in five manuscripts, four
of which are fragmentary. The fifth manuscript seems sub

stantially complete and consists of approximately 146 pages; it
dates from about the year 1250.

The manuscript is written in the old Icelandic, or, as it is

commonly called, the old Norse language. As stated before, it
is the oldest and most complete extant manuscript of law from

Norway of this period. It contains the customary law of a

certain section of that country, interspersed with the edictal
amendments of King Olaf the Quiet (1066-93) and King Magnus
Erlingsson (1162-84). King Magnus made his amendments
about 1164.

This reviewer has examined the original text and, in many
places, compared it with the translation, and he is convinced
that, in spite of the various handicaps under which a layman
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works when he undertakes the translation of a legal treatise,
the work has been well done. Professor Larson is a historian
of the first rank in the United States ; he has a remarkably com

prehensive knowledge of the old Norse language; and he under
stands the historical and racial background, without which much
of the law in this manuscript would be very difficult to decipher.

The chapters deal with Church Laio, the Merchant Laxo, the
Law of Tenancy, the Law of Inheritance, the Law of Personal
Rights, the Law of Theft, the Wergeld System, the Redemption
of Odal Land, and the Law of Coastal Defense.

The Merchant Law is not to be confused with the Law Mer
chant of the Common Law, for this part of the code has to do
with trading, in general, and perhaps would be more aptly
named the Law of Sales, or commercial transactions.

The study of this code yields the student of comparative law
some interesting conclusions. In the fundamentals of torts,
contracts, sales, and personal relations, as we know them today,
for example, we find analogies and similarities which strikingly
remind us of Anglo-Saxon jurisprudence. It does not follow, of
course, that the Anglo-Saxon system was, to any extent, bor
rowed from the Norse, although there was fairly extensive com

mercial and social intercourse between the British Isles and the
Scandinavian countries. An alternative conclusion is that we

have here simply an illustration of the unity which marks the

development of a legal system under substantially similar con

ditions of language, race and civilization. It is, however, rather
improbable that the Scandinavians could overrun and occupy

large sections of England, Scotland and Ireland, and the whole
of the Isle of Man, and not leave an impression on the local

customary law.

The germ of the doctrine of due care and ordinary negligence
appears clearly in some of the provisions of this code. For

example, the bailee of a horse, received in behalf of the owner,

might be liable for loss in the absence of negligence in many

cases, such as if the animal fell over a cliff, perished by drown

ing, or was eaten up by wolves or bears, when no herdsman was

present ; but there was a saving clause, in the case of an animal
attacked by wolves, when the bailee was held not negligent in
allowing the animal to remain at large, if others allowed their
horses to be at large. There is here present the elusive stand
ard of care of the ordinary man.
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No one can read this translation without being impressed
with the severity of the law and the harshness of many of its

provisions. This seems characteristic of most legal systems in
the early stages of a people's civilization. It is, indeed, not very
long ago that the Anglo-Saxon system was purged of its dis

gracefully harsh penalties. It is also plain that the people of
ancient Scandinavia had a highly developed and complex legal
system, sufficient for the needs of the stage of industrial and
economic society at which they had arrived.

The translation faithfully follows the original, with explana
tory parenthetical inclusions where the language of the text
would otherwise be obscure.

The book is a worthy addition to these "Records of Civiliza
tion and Sources of Study," published under the auspices of the

Department of History of Columbia University. It should be
said in passing, however, that no study of the customary law
of Scandinavia can be regarded as even measurably complete
until the oldest source of Scandinavian law, the Icelandic

Gragds, has been rendered into English. In that volume appears
the customary law of ancient Scandinavia uncontaminated ' by
the decretal amendments of monarchs who ultimately concen

trated in themselves all the power which theretofore had be

longed to and been exercised by the people. One bit of evidence
that the spirit of liberty was vanishing by degrees is the repeal
by Magnus of the decree of Olaf that one man should each year
be given his freedom at the Gulathing.

Sveinbjorn Johnson.*

A STUDY OP CORPORATION SECURITIES�by Arthur Stone Dewing.
New York: The Ronald Press Company, 1934. Pp. ix, 427.

Bearing a striking resemblance to the author's earlier text
Financial Policy of Corporations (first edition), the present
work brings the material down to date with certain notable
additions. Its preface states this work is not to be deemed a

legal study of corporate problems, but rather "an analysis of
the financial instruments whereby the corporation is able to
perform an important part in the present day capitalistic or

ganization of society." A survey of the contents of the book,
considering the large number of adjudicated legal cases cited

* Professor of Law and University Counsel, University of Illinois ;
State Director for Illinois, The National Emergency Council.



226 GEORGETOWN LAW JOURNAL [Vol. 24

in the footnotes, would appear to contradict the first premise.
However, prime emphasis has been placed on the economic
character of the topics discussed, with marked reliance on many-
individual researches of graduate students in the Harvard
School of Business Administration.

After a preliminary chapter devoted to The Corporation,
wherein is considered the growth of this type of organization
and the present conceptions of it, the author considers all cor

porate securities under the three categories of capital stock,
secured, and unsecured obligations. Four chapters are devoted
to the first subject commencing with a detailed consideration
of the advantages and disadvantages of par and no-par stock.
The conclusion is expressed that all stockholders have at least
three intangible property rights, namely, "the right to par

ticipate in future stock issues, the right to stop the use of
the property of the corporation for which it was never intended,
and the right to a knowledge of its financial affairs." 1 By way
of departure, there is a discussion of Massachusetts, or business
trusts.2 Exception must be taken to the author's statement 3

that this type of organization survives only in Massachusetts,
in view of the many decisions in numerous other states, in
recent years, dealing with controversies involving this species
of a business unit. In the concluding chapter in this portion
of the book a good factual picture of modern stock structures
is presented in a discussion of the characteristics of different
classes of stock, with emphasis on the varied dividend, voting,
redemption, and conversion privileges.

In the field of funded or secured corporate obligations, a

number of outstanding features of this type of financing are

discussed and illustrated, covering such topics as "open end"
and closed mortgages, after-acquired property clauses, priority
of liens, and collateral trust issues. One very helpful chapter
is devoted to equipment obligations, with an analysis of the

Philadelphia, the conditional sale, and the mortgage plans, in
current use for this type of underwriting.

In the chapter on unsecured corporate obligations, attention
is given to receiver's certificates; assumed, guaranteed, and
joint bonds; debentures; income and participating bonds. All
of these types of securities have been and are being used, where

i At p. ill.
2 At pp. 126-132.
3 At p. 127.
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the general credit of the corporation is the entire or the prin
cipal security rather than a lien on tangible property. A con

cluding chapter deals with the conversion privilege ; that device

giving speculative flavor to many of our corporate issues floated
in the period of developing prosperity.

Little emphasis has been placed upon the effect upon society
and the investing public in the use of the various corporate
financial devices described and discussed; nor upon the various
abuses and shortcomings that have manifested themselves in
the revealed corporate casualties of the past few years. A com

plete discussion of corporate finance must of necessity include
a consideratfon of the conflicting equities of the public, the in
vestor and the management, and the limitations and safeguards
by which the proper balance may be maintained, either with or

without governmental supervision and control. As to the latter,
Mr. Dewing at another place,4 has indicated his belief that an
increase of governmental control, if extended beyond mere in
creased publicity, will impede rather than foster public good.

The net result of the author's efforts has been to produce a

work, readable and understandable by the layman. In addi
tion, it will be of value to law students and lawyers, interested
in getting a preliminary grasp on many current developments
in the complicated field of corporate securities.

Paul W. Jones.*

LAW AND THE LAWYERS�by Edward F. Robinson, Professor of Psy
chology in Yale University, Lecturer in the Yale School of Law. The

Macmillan Company, 1935. Pp. 343.

Professor Robinson's book is written around the idea that
the law is decrepit and needs a transfusion of psychology and
sociology to rejuvenate or perhaps to save it. He believes that
in the realms of physical surroundings and his body, man has
ceased to be dominated by magic and emotional analogy, but in
the area of social environment the old ways of thinking still
dominate public action.

"We are no longer content to classify the undernourished child
as just naturally puny, yet large numbers of us are willing to say

4 See the preface to Dewing, The Financial Policy op Corporations
(3rd ed. 1934).

* Professor of Law, University of Southern California Law School.
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that recent economic conditions were due to a depression, that Dillinger
became troublesome to society because of his hard character, that the
old-time bar-room drunkard can be eliminated if tables are substituted
for bars and if saloons are called taverns." 1

The author holds that the law reflects this method of think

ing and while recognizing the lawyer as a learned man, he
doubts if his learning is to be relied upon, and has little confi
dence that his outlook and philosophy can be trusted to keep
social arrangements abreast of biological and physical possi
bilities.

"Lawyers are content to justify social changes after they have

happened, and to deck out innovations in old-fashioned reassuring
words. That the body of legal opinion is still essentially resistant
to a thoroughgoing scientific attack upon the problems of social control
is nowhere clearer than in the failure of the lawyers to accept the

principle that the discovery of truth is the main objective of thinking
and that a fiction is never to be regarded as better than a fact." 2

An example of this viewpoint is afforded by a comment on

corporations :

"One of the most interesting of juristic persons is the corporation,
which is commercially endowed with rights and duties other than those
attached to the individuals that compose it. The judges recognize that
a corporation is only fictitiously a person, yet they insist upon dealing
with these groups of men as though they were dealing with individuals.

By law a corporation may, of course, be given the right to carry out a

transaction not permitted to individuals acting alone, but in that case

the corporation is simply treated as a privileged type of individual.
"That it is frequently convenient to hold liable a corporation, with

its assets, is obvious. To divide responsibility equitably among stock
holders and managers is often a hopeless task and one which can offer
little hope to a plaintiff. Yet here again, as in the personification of
a ship in admiralty law, the juristic thinker has the duty of remaining
the master of his own metaphor. When he refuses to analyze a cor

poration and the individuals who compose it�when he refuses to strip
off the corporate veil�he ought squarely to face the question whether
he is simply following habit or whether he is carrying out a definite
and desirable social purpose. . . . What is required as a basis for a

naturalistic jurisprudence is a psychology capable of seeing that legal
doctrines which are not to be taken literally are yet to be taken seri

ously. It is the easiest thing in the world to see that a corporation is

not a personality; but such a simple negation is only a first step.

i At p. 1.
2 At p. 5.
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The real interest lies in the discovery of why this usage grew up, pre

cisely what influence its present existence has upon the courts, and

why men feel impelled to maintain it." 3

Discussing the subject of compromise and conflicts in law,
the author claims that there is a persistent tradition that this

type of adjustment is fundamentally disgraceful. As proof of
the unwillingness of the "lawmen" to face the fact of conflict
within their institution, the writer cites the example of the
American Law Institute. "Weighted down by the obligation
to make the law as certain as laymen and naive practitioners
wish to have it," 4 it was designed to foster the codification by
expert committees of the principal chapters of that law which

according to Anglo-American theory, is supposed to reside in
the accumulated decisions of the courts.

"If a batch of cases should seem to point in two or more direc

tions, it was planned that the experts should themselves decide what
the law really is. They were not to publish argumentative support for
their conclusions, since that might again resurrect the very uncertainty
which the Institute was seeking to squelch. In other words, an effort
was to be made to take the cases�one of the finest existing records of
that fickle creature, man�and to remake them into a logical system
within the reach of the average intelligence of the average lawyer.
Actually the result thus far secured is hideously difficult. There is
some reason to believe that it would be easier and more satisfactory
to learn law by random sampling of the cases with all their contra

dictions and complexities than by reading the abstract propositions in
the volumes issued by the Institute." 5

Professor Robinson's view of present-day legal thinking is
well illustrated by his comments on the claimed reaction of the
legal profession to the "New Deal" :

"As a group, the lawyers view recent governmental developments
with alarm. They say that they are afraid of bureaucracy, but it is

fairly easy to see that they fear that the solution of commercial, indus
trial, and agricultural problems will be passed over to men technically
trained in these fields who will act with little regard for the concepts
and phrases of jurisprudence. They see too plainly that the legal
learning in which they have a vested interest is in very real danger
of losing its market value." 6

3 At p. 127.
* At p. 35.
5 At p. 36.
6 At p. 44.
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He believes that the gradual decay of the legal profession is not

inevitable, for the men of law still have before them the oppor

tunity to become leaders in social thinking instead of guardians
of outworn ideas.

In the book, philosophy and psychology as related to the
law are interestingly discussed, and legal rules and judicial
formulas are thoughtfully analyzed in the course of a well-con
sidered argument for a naturalistic jurisprudence to be used
in preparation for an intellectual tomorrow which will inev

itably dawn upon the world of social arrangement. The work
is the outcome of the author's associations over the past several
years with the faculty and students of the Yale School of Law,
and will be a joy to the school of lawyers inelegantly character
ized by General Johnson as the "Frankfurter Hot-Dogs." To
the young lawyer, the book will be very puzzling; to the "old-
timer" (whose legal pap was Blackstone) it will be anathema.
The busy practitioner, with little time for independent thinking,
will regard the volume as difficult and repellant, but the thought
ful lawyer, alert to keep pace with the profound changes im

pending, will find it stimulating and provocative. It would
have a wider appeal if less technically written.

Leo P. Harlow *

INTERNATIONAL LAW�by Charles G. Fenwick, Professor of Political
Science, Bryn Mawr College. Second Edition, Revised and Enlarged.
D. Appleton-Century Company, New York, 1934. Pp. 606.

Some ten years ago, Professor Fenwick issued his work
on International Law. It was received with approbation, and
held in high esteem by many competent judges�for example,
the copy in the Library of the Law Society of Upper Canada
at Osgoode Hall, Toronto, was frequently consulted by lawyers
and students interested in international law, and always with

satisfactory results, so far as I can learn.
This is a second and much improved edition, and it is char

acterized by the same painstaking investigation, perfect appre
ciation, accurate presentation, and sane and important com

ment as its predecessor.
Part I, The Nature of International Law, gives a clear

account of the historical background of international law, its
nature and scope, the development of the science and the de-

* Member of the Bar of the District of Columbia.



1&35] BOOK REVIEWS 231

termination of the rules. The foetal International Law of

Greece and Rome, the so-called Jus Gentium, the Holy Roman

Empire, along with the influence of the Church and of the

Civil and Canon Law, preceded the epochal Peace of West

phalia in 1648; and this, in turn, the eruptive French Revolu

tion. The Congress of Vienna, that of Aix-la-Chapelle, and
the somewhat ambitious Hague Conferences of 1899 and 1907,
all had their influences, but nothing could prevent the World
War�no "scrap of paper" could be allowed to prevail. The
World War was followed by the League of Nations. "What

can, what will the League do in the existing crisis?" are ques
tions perplexing the whole civilized, and part, at least, of what
we look upon as the uncivilized, world. This our author may
be expected to answer in a third edition; but in Part VIII of
the present, he has given a full and satisfactory account of its
activities up to a recent date.

In discussing the nature and scope of international law, it
is recognized that it does not come within the Austinian con

cept of law as a command of a superior, enforced, if necessary,
by appropriate sanctions. Without a universal and much more

effective league of nations, this can never be. There will always
be a wide field in which each nation will be left to a free deci
sion�and this is the essential weakness in the existing Inter

national Law.
In Part II, The Organization of the Community of Nations,

the conception of the "sovereign state" as the "person" in inter
national law is most clearly set out. A Canadian cannot help
being amused at the view expressed that the status of his

country internationally is "anomalous," and the British Com
monwealth of Nations a "legal paradox," but we never expect
an American to understand our condition as a nation�we are

always in some way subject to "England." Perhaps the fact
that the recent resolution of the League for sanctions against
Italy was moved by the Canadian representative may help a

little to make our status as a nation clear.

Passing to Part III, The Substantive Rules of International
Law, the principle of equality of states is stressed, but it is
pointed out that while this principle is recognized in the As

sembly of the League of Nations, it is not in the organization
of the Council. The Monroe Doctrine here receives careful

attention, and its relation to the guarantees of the Covenant
of the League of Nations is fully discussed.
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Not the least interesting parts of the section dealing with
the independence of states are on the jurisdiction over and the
treatment of aliens and of foreign vessels, public and private.
Jurisdiction over the land and the water, including that over

piracy is about as old as statehood itself. But the jurisdic
tion over the air, whether in respect to aerial navigation or

radio transmission is of yesterday. Conventions of consider
able moment have already been held in regard to this.

In another connection, it is noted that the British govern
ment during the Civil War protested against the United States

seeking British subjects as recruits for the Northern armies.
The author does not, however, note the fact that a few years

earlier, during the Crimean War, Britain, then in desperate
need of soldiers, sought them among the nationals of and in
the United States, and sent to the States for the purpose Joseph
Howe, an able and prominent Nova Scotian, who did not hesi
tate to set the American neutrality laws at defiance. But, en

revanche, while Professor Fenwick reprobates the burning of
the buildings at Washington in the War of 1812 by British

troops, he has nothing to say of the vandalism for which this
was the reprisal, viz., the burning by American troops of the
Parliament buildings at York (Toronto), and of the village of
Fort George.

Part IV, International Procedure for the Settlement of Con
flicts of Claims, deals largely with arbitrations, and, since the
World War, with judicial settlements. It is the pride and

glory of the two great English-speaking nations that for over

a century all their disputes have been amicably settled. Every
inch of the four thousand mile international boundary from
the Atlantic to the Pacific has been settled by arbitration. The

president elected on the slogan "Fifty-four forty or fight" was

content to accept forty-nine and not fight. North Atlantic

fisheries, North Pacific sealeries, "Alabama Claims," and many
other disputes were disposed of in a peaceable and sensible

way.
Part V, Procedure by Self-help for the Enforcement of

Claims, deals chiefly with war. War, its beginning and end,
its laws by land and sea and air, neutral rights of trade, neutral
duties, all are fully and carefully treated.

Valuable appendices are added : the Covenant of the League
of Nations, the Statute of the Permanent Court of Interna

tional Justice, and the Treaty for the Renunciation of War. A
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valuable index completes the work. The form given to the

learned author's teachings is worthy of them�paper, type,

binding, proofreading, all unexceptionable.
I congratulate the student on having the advantage of such

a work. When I took my LL.B. in 1876 (eheu fugaces labuntur

anni), we had only the delightful Story's Conflict of Laius as

an adjunct to the classics, Grotius and Vattel. Whoever reads

and remembers Professor Fenwick's book will have a thorough
and extensive knowledge of international law, past and pres

ent; moreover, he will realize that it is still in the making.

William Renwick Riddell.*

NATIONALITY AND THE PEACE TREATIES�by William O'Sullivan

Malony. George Allen & Unwin, Ltd., London, 1934. Pp. 278.

The causes of statelessness and dual nationality, the

problem of nationality in international law, and, under the

treaties prior to and after the Great War, self-determination
and the rights of minorities, and the responsibilities of the

League of Nations relative to nationality under the treaties are

some of the most interesting sections in thi? valuable contribu

tion of Mr Malony's.
In the introduction, the author differentiates between the

legal and ethnic use of the word "nationality" and traces the

origin of the ethnic sense of the term to the kinship of the fam

ily, tribe, and clan. At dawn of the nineteenth century, the

problem of statelessness began to present itself as a conse

quence of the repartition of Napoleon's creation, the grand
duchy of Warsaw and the exile of numerous Poles, who, there
after, had no allegiance. Malony indicates two ways in which

Staatlosigkeit may occur:

"First, as a result of the defects of treaty texts relating to ces

sion, annexation or re-acquisition of territories; secondly, as a result

of the different interpretations set to the principles governing acquisi
tion or loss of nationality by the municipal laws of the different

states." i

The author comments on a certain carelessness discernible
in treaties relative to the acquisition or loss of nationality. As

* Justice of Appeal, The Supreme Court of Ontario.
i Pp. 30-31.
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to the municipal laws of states, he finds the jus soli in constant
conflict with the jus sanguinis and this conflict frequently re

sulting in dual nationality. As international law recognizes
dual nationality and the absence of nationality, the unprotected
position of persons suffering from the latter is of especial con
cern. Persons who have lost their original nationality without
acquiring another are left denuded of certain rights which those
possessing nationality enjoy. This gives rise to a number of
serious problems which international law in its present form
seems unable to solve. In the period prior to the Great War,
a combination of the principles of domicile and descent offered
the most usual basis for the solution of such problems. Treaties
in general have not embodied conditions under which nationality
is lost but rather stipulated methods of acquisition or retention.

In the settlement of the many difficulties confronting the

peacefully inclined states at the conclusion of the war, the

principles of self-determination of peoples was injected in an

effort to provide a basis for the establishment of legal relations
in the new states. The author devotes considerable space to
the examination of the new map of Europe as a preface to his
discussion of the nationality provisions of the peace treaties
and concludes by remarking:

"It is more than likely that the three great Allied peace-makers
at Versailles were but humbly acquainted with the areas in which the
frontier changes were elaborated. If confronted with the question,
'Where is Bessarabia?' is it not conceivable that a Lloyd George's
thoughts would have rushed to the Red Sea, that a Wilson's would
have waited for a God-given inspiration, and that a Clemenceau would
have affirmed that it lay somewhere near Rumania?"

The writer states that the domicile or habitual residence
theory is the one most generally followed in the peace treaties
and that the Anglo-American doctrine of birth and descent
plays no part in the peace treaties. To demonstrate this point,
he analyzes the various nationality provisions of the treaties.
It is sufficient for the ipso facto acquisition of the nationality
of the successor states, but the principles of rights of citizen
ship (indigSnat) govern under the treaties of St. Germain and
Trianon. The right of option was very frequently granted
under these treaties, the option having to be exercised within
a year and a half or two years after the effective date, depen
dent upon the treaty provision in question. A number of inter-
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esting instances are given whereby a person may become state
less under the treaties. Thus, a German having acquired Bel

gian nationality due to the cession of Eupen-Malmedy and hav

ing exercised his option in favor of German nationality under
the treaty is thereupon refused German nationality, but Ger

many leaves him a stateless person because, having exercised
his option, he automatically loses the Belgian nationality which
he had ipso facto acquired.

Among the principal reasons for the increase in the number
of stateless persons, estimated to be in the neighborhood of a

million, is the loss of Russian nationality by the emigres and
the exodus of the Armenians from Asia-Minor in 1922, followed
by the Turkish Laws of May 23, 1927 and May 28, 1928. In
criticizing the failure of European statecraft to protect the na

tionality of the Armenians, Mr. Malony writes :

"The 'desperate' attempts made by the Anglo-Saxon diplomatists
to secure some sort of reasonable treatment of the 'poor' Armenians
were recorded in the minutes of the Conference Commissions, and
even these attempts do not impress one in the reading of the existence
of that firmness, courage, and precision due to the occasion. A feeble
and double-faced business clothed in all the paraphernalia of an ultra-

royal consideration for tact and Empire exigencies is all that the
student may glean from the documents of these sinister negotiations." 2

In summarizing his conclusions relative to the chapter on

minority treaties and declaration, Mr. Malony remarks that the
most favored principles for the ipso facto acquisition of na

tionality are those of habitual residence and ordinary birth.
But the doctrine of indigcnat (rights of citizenship) replaces
that of habitual residence in respect to minorities in the treaties
of St. Germain, Trianon and Neuilly.

In the successor states of the erstwhile Austro-Hungarian
Empire, the communial rights (indiginat, Heimatsrecht, per-

tinenza) were determined by certain criteria such as subscrip
tion towards the expenses of the commune, the rendering of
services for its needs and purposes or in some instances, upon
application, an uninterrupted residence of ten years. Theor

etically, each commune was supposed to possess a list of its

members; in practice, these lists rarely existed, making the

practical application of the Heimatsrecht principle very diffi-

2 P. 102.
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cult. As communes were not over-eager to accept the member

ship of those who might prove needy or destitute, the category
of Heimatslose (stateless persons) was increased alarmingly.

In the section on interstate treaties and conventions, the
author indicates that certain states have sought to provide for
the alleviation of the condition of statelessness by direct nego
tiation with one another. Another method adopted for this

purpose has been the enactment of state laws and decrees.
The League of Nations has played a fairly conspicuous role

in coming to the relief of stateless persons outside of the sphere
of treaty relations, particularly by the Nansen passport for
Russian and Armenian refugees. The withdrawal of Germany
from the League is signallized as a serious limitation upon the

authority and competence of the League in solving nationality
problems arising under the treaty provisions.

In his final summary, the author remarks that the pre-war

European treaties generally favored the principle of domicile
of habitual residence as a criterion for the ipso facto acquisi
tion of nationality in ceded or annexed territories. The post-war
treaties have also inclined towards the same principle, but this
doctrine was largely replaced by the communal rights or Heim
atsrecht theory in the former Autro-Hungarian territories.
The author concludes that it was an unfortunate omission on

the part of the Allied Powers that they failed to "exact" from

Germany a minorities treaty comparable to that made with
Poland in view of the some 60,000 German refugees living
abroad and including numerous stateless persons.

The writer advances the interesting hypothesis that the
stateless person of today may be a precursor of a time to come

"In which there will be no national distinctions, a time when it

will no longer be necessary to possess a passport, to be unemployed
and to be tried in a Court in a foreign tongue. ..." 3

He continues:

"But in the present state of things it is necessary to possess a

nationality, if only to be able to live and move. Unfortunately, his

right to a passport is today man's richest possession." 4

The last mentioned statement is certainly open to serious

question; while it is true that in the continental countries the

3 At p. 259.
4 At p. 260.
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carte d' identite, the passport and similar evidences of nation

ality have an importance perhaps far beyond their just des
erts, yet in the United States, freedom of movement is still a
cherished right of the inhabitant, passport or no passport.

Walter Jaeger *

theory and practice of international policing�by
Professor Hans Wehberg. Constable & Co., Ltd., London, 1935. Pp.
100.

This work of Professor Wehberg consists of lectures deliv
ered before the Academy of International Law at the Hague
during the summer of 1934 and translated into English. The
author seeks to determine on what basis the League of Nations

might acquire an international police force to afford its mem

bers protection from attack. His first suggestion, after con

sidering the nature of such a police force, is that a League
gendarmerie might be used for administrative purposes in such

places as the foreign zones in China, the Tangier area, neutral
ized zones and territories in dispute. Professor Wehberg con

sidered the use of an international police force for supervision
of the plebiscite in the Saar.

Professor Wehberg arrives at the conclusion that only under
abnormal conditions can the use of international police be jus
tified in national states, whereas the normal rule must govern
that each country is best administered by its own police, accus
tomed as the latter must be to the psychological characteristics
of the people.

Navigation police for use on the high seas, international
rivers and harbors and in the air is the next example given.
Piracy, slave trade, the enforcement of the regulations of the

European Commissioner of the Danube, the Danzig Port and

Waterways Board having police power exercised by the harbor
and river guard whose head is the chief pilot, and the Memel
Harbor Board, which administers the activities of the Port of
Memel would be its chief preoccupations.

The last type of police force considered is the sanitary, ex
emplified by the Superior Councils of Health of Constinople,
the Sanitary and Maritime Board of Alexandria, the latter ex

ercising a permanent supervision over sanitary conditions in
Egypt and the products of foreign countries. This police force

* Professor of Law, Georgetown University Law School.
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regulates the quarantine service, adopts preventive measures

against the introduction into Egypt across maritime and desert
frontiers of epidemic or cattle diseases. The International
Board of Health of Tangiers, created in 1840 (abolished in

1923) was composed of the consular officers of the western

powers in Morocco. It was never truly international in scope,
but essentially an extension of local authoritv.

The author then considers international police as sanction
of the law of war. Under this heading, sanctions for the Con
ference of Geneva, those relative to the prohibition of the use

of certain weapons and the freedom of the seas are discussed.
Thereupon, the use of an international police force as an in
strument for the enforcement of awards is examined. Various
authorities are cited in support of the theory that in the interest
ofworld peace,force would have to be applied to countries against
whom an international award had been made. It is noteworthy
that sanctions comparable to those envisaged by the Russian jur
ist, Count Kamarowsky, in his treatise Le Tribunal Internation
al, published in 1821, are being undertaken against Italy. In

1890, an Italian, Pasquale Fiore,1 suggested that a congress
should decide upon coercive measures to be used against a law-
breaking state. The period and work of the Hague Conference
are considered, together with Judge van Vollenhoven's plan and
the organization of the League of Nations.

In his last chapter, the eminent authority presents the
thought of having an international police force as a preventive
instrumentality; the object here to be to prevent and suppress
wars and the threat of wars. He cites the example of Greece
in 1886 when that country sought to increase its armament and
five major powers of Europe imposed a specific blockade over

a part of the Greek coast. After one month, the Greek govern
ment proved tractable. The blockade of Zanzibar to suppress
the slave trade and the isolation of Crete to restore order are
also cited. The joint action in China and the blockade of Ven
ezuela are mentioned as further instances of acts calculated
to stop the outbreak of war. Article 16 of the League Coven
ant is examined in the light of the practice of the League. Pro
fessor Wehberg discusses the failure of the said article to pre
vent the Manchurian conflict and the belligerent operations in
the Gran Chaco, and presents the question of whether a per-

1 Le Droit International Codifiee, Paris, 1890, cited at p. 52.
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manent international police force might not have effectively
bolstered League action. He seems to detect a weakness in the
fact that the operation of Article 16 is conditional upon the for
mation of national contingents. After examining Article 11,
Wehberg comes to the following conclusion:

"But in my opinion measures amounting to war, too must be
allowed if they are necessary to preserve peace." 2

The relationship between Articles 11 and 16 occupy the au

thor's attention and he offers the suggestion:

"There must be more possibilities than there are now for the
League to subdue a threat of war at the very outset, just as a fire

brigade extinguishes a fire." 3

After an analysis of Article 10 and of the problems raised by
the establishment of a permanent police force, the arguments
pro and contra the creation of an international force are care

fully weighed ; some of the advantages, such as the enforcement
of international awards, the prevention of wars and the sup
pression of threats of war are quite obvious. Dangers result
from the possibility of the international body becoming so

strong as to establish a world control or of becoming the poli
tical instrumentality of one of the member states. Problematic
is the question of the size of an international force. Against the
weaker states, a League army would hardly be necessary, and
for the world powers, an ordinary army would hardly suffice.
The final recommendation is that "the nucleus of a permanent
police force of the League, . . ." be created.4

Walter Jaeger *

PUBLIC ADMINISTRATION�by John M. Pfiffner. The Ronald Press

Company, New York City, 1935. Pp. xii, 525.

In the words of the author, this book is an

". . . attempt to describe a technique and technology of public ad

ministration, which is both a science and an art of the everyday opera
tions of government." 1

2 At p. 82.
3 Ibid.
* At p. 92.
* Professor of Law, Georgetown University Law School.
*At p. 7.
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He defines technique as "artistic execution" and technology
as an explanation of special procedure and terms. In general,
the book is a well-documented study of problems in govern
mental administration, local, state and national. The study is
divided into five main parts, entitled as follows: (1) Organiza
tion; (2) Personnel; (3) Finance Administration; (4) Admin
istrative Law; (5) Public Relations.

It is evident that the author does not subscribe to Pope's
aphorism

"For forms of government let fools contest,
Whate'er is best administer'd is best."

On the contrary, throughout the book, emphasis is placed upon
the desirability of scientific organization as a means for the
efficient conduct of public business. The lack of such scien
tific organization is demonstrated by concrete illustrations. He
quotes effectively Professor Willoughby who has described the
national situation as analogous to

"... a rambling group of buildings composed on successive accre

tions of wings, additions, sheds and outlying structures, each erected to
meet a specific need, but not designed with any reference to the pro
duction of a harmonious assembly of buildings." 2

Throughout the work, the importance is stressed of estab
lishing and maintaining separation between politics on the one

hand and administration on the other. It is discouraging to
note that so little has been accomplished in this direction, al
though the doctrine has been so long and ably expounded by all
students of American government. Nevertheless, upon the es

tablishment and maintenance of such a separation depends
the making of substantial progress in public administration.
In the words of the author,

". . . it [politics] must, however, be controlled and confined to its

proper sphere which is the determination, crystallization and declara
tion of the will of the community. Administration, on the other hand,
is the carrying into effect of this will once it has been made clear by
political processes. From these premises, therefore, is derived the

keystone of the new public administration�the conclusion that politics
should stick to its policy-determining sphere and leave administration
to apply its own technical processes free from the blight of political
meddling." 3

2 At p. 42.
3 At p. 9.
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The relationship between nation and state, and state and

municipalities, has received appropriate attention. The limi

tations upon the home rule doctrine are recognized. It is re

freshing to run across a comment of this character :

"Home rule, at best, has been more or less of an unrealized
fetish." *

Thoughtful students of American government have been
unable to reconcile the professions of fealty to home rule, local
self-government, and states rights on the one hand, with the

persistent importunities upon state legisltures and the national

government for subsidies of one kind and another to take care

of local needs. If the states and local governments are to main
tain their administrative integrity, it would seem that they must
preserve their financial independence from Washington and
state capitols. On the other hand, if they desire to be supported
by the nation and the state, they must expect an increasing
measure of state and national regulation. In any event, the

sight of governors and mayors of great states and cities, seek
ing alms at Washington during recent years, has been far from

edifying. In any sound view of the American political scene,
it would seem that the restoration of local self-government is
eminently desirable. Certainly, there seems no valid ground
for extending Federal activities into the realm of municipal
government. On the other hand, regulation and supervision
by the state of certain forms of governmental activity can be
defended. Education, public health, finance, and police admin
istration certainly call for state supervision and regulation, if
not complete administration. In fact, has any gain been effected
through the allowance by states to the cities of the privilege
of writing their own charters? While it sounds reasonable
to permit a city to write its own charter, it is questionable that
such liberty has improved the situation. The organization of
cities through uniform state charters would probably mean

sounder forms of municipal organization and far better legal
draftsmanship.

The defects of governmental organization appear most lam
entably in the field of financial agencies. As Professor Pfiffner
points out,

4 At p. 95.
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"The organization of financial agencies in the governmental units
of the United States has been weak and disintegrated." 5

It is appalling to note that in 1933, out of a total municipal
indebtedness of eighteen billion five hundred million dollars,
one billion two hundred million dollars of the principal and inter
est was in default.6 The chapters on financial administration
are among the best in the book.7

To a lawyer, Part IV, Administrative Law, obviously makes
the strongest appeal. Strong dissent must be registered to

many of the conclusions reached. On page 378, the author de
clares, "We are drifting toward a government of men rather
than of laws." While this may have been the fact, it certainly
does not call for any approval and certain signs indicate that
a trend has begun in the opposite direction.

An unjust bias against lawyers and legal procedure detracts
from this part of the volume.

"Administrative adjudication has been described as justice with
out law." 8 [Administrative commissioners] "are more apt to be able
to weigh the evidence, however informally presented, better than
courts of law."9

He seems to approve of practice by administrative bodies
in refusing to apply ordinary rules of evidence and in denying
the right of cross-examination.10 At page 392, he speaks of the
constitutional rights of "inefficiency" and "delay." Attention
is also called to the facts that certain departments admit lay
men to practice as attorneys before them and others warn

claimants that employment of lawyers is unnecessary.11 Some
of the weaknesses in administrative justice were pointed out

recently by Mr. Henry D. Sayer, former Industrial Commis
sioner of the State of New York, himelf a layman, in a paper
read before the Insurance Section at the American Bar Associ
ation meeting in Milwaukee. One of them was the interpreta-

5 At p. 267.
� At p. 351.
7 Pp. 267-367,
8 At p. 396.
� At p. 393.
16 At p. 394.
" At p. 395.
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tion of the law by administrative officers who assumed many of
the aspects of a judicial tribunal without the necessity of either

judicial training or legal learning, certainly often without much
semblance of judicial restrain. Another weakness was said to
be the freedom from the restraining influence of formal rules
of evidence. A third weakness cited was the finality of the de
termination of questions of fact by the administrative triers
of fact. Reference was made to the decision of the Appellate
Division of the Supreme Court of the State of New York in
Benjamin v. Rosenberg Bros.,12 where Judge Kellogg pointed
out that he was constrained to vote for an affirmance of an

award in a compensation case, although, if it were a case where
the court could review the facts, he would vote to reverse the
same.

The cases cited by Professor Pfiffner under Judicial Re
view of Administrative Adjudications 13 also indicate that such
review is vitally necessary for the maintenance of justice.
While it is true that hearsay evidence is admitted by adminis
trative tribunals,14 it is not true that hearsay constitutes a suffi
cient foundation for an award.15 It must be corroborated by
common-law evidence.

A sounder view of administrative courts is presented by
the quotation from Dickinson at page 411, where it is pointed
out that public confidence in such courts depends upon their

employment of truly judicial processes and their subjection to

proper judicial safeguards.
A surprising lapse occurs on page 405, where the author

cites Nebbia v. People of United States 16 and declares,

". . . in this case, an administrative authority exercised criminal

jurisdiction. Thus it appears that administrative tribunals are being
given powers formerly exercised only by courts of law."

Of course, the facts are directly to the contrary. Nebbia
was not tried, convicted and sentenced by the Milk Control
Board. His convicition occurred in the City Court of Roches-

12 180 App. Div. 234, 167 N. Y. Supp. 650 (1917).
13 At p. 447.
14 Pp. 393-448.
15 Cf. Matter of Belcher v. Carthage Machine Co., 224 N. Y. 326, 120

N. E. 735 (1918) ; Matter of State Treasurer v. W. S. T. Co., 233 N. Y.
202, 135 N. E. 244 (1922).

"291 TJ. S. 502 (1933).
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ter. Judgment was affirmed by the County Court of Monroe

County and, in turn, by the New York Court of Appeals whence
the case came to the Supreme Court of the United States.17

Incidentally, the dissenting opinion of O'Brien, J., in the New
York Court of Appeals constitutes an eloquent statement of
orthodox American political philosophy which could well be sub
stituted for the summary of Mr. Underwood's political faith on

page 429 of the present book.

Glenn W. Woodin *

MR. JUSTICE CARDOZO, A LIBERAL MIND IN ACTION�by Joseph
P. Pollard. The Yorktown Press, New York. Pp. 327.

This book wholly fails to tell us anything of the ancestry,
boyhood, education, or associates of Mr. Justice Cardozo. Ex

cept for a passing reference to his appearance as counsel in a

comparatively few cases, before his appointment to the Court
of Appeals of New York, the author has not deemed it neces

sary to place before us these important factors in the shaping of
the philosophy or view-point of the man who now shares with

eight others the Bench of the Supreme Court of the United

States, which has had such a large part in the shaping of our

history and to which some have referred as a constitutional
convention in continuous session. To my way of thinking,
this is a fatal defect in the book. As Sir Roger de Coverly
well said:

"I have observed that a reader seldom peruses a book with pleasure
'till he knows whether the writer of it be black, or a fair man, of a

mild or choleric disposition, married or a bachelor, with other partic
ulars of the like nature that conduce very much to the right under
standing of an author."

If these facts be so desirable in the author of a book, then
it goes without saying that they are doubly important in the

subject of a book, for certainly, Mr. Justice Cardozo does not
owe his particular "Liberal Mind in Action" to the fact of his

physical existence.

17 See People v. Nebbia, 262 N. Y. 259, 186 N. E. 694 (1933).
* Member of the Bar of New York ; sometime District Attorney of

Chautauqua County, New York; former Mayor of Dunkirk, New York.
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Except for the foreword by Dean Pound and an introduc

tory chapter by the author, this book is hardly more or less than

a summary of some of the cases decided by the Court of Ap
peals of the state of New York, wherein Mr. Justice Cardozo
wrote the majority opinions or concurred in the majority opin
ions, or filed dissenting opinions; with a like summary of the

comparatively few cases decided by the Supreme Court of the
United States since his qualification on March 14, 1932, as a

member thereof. The author has classified these cases into

chapters entitled: Personal Injury, Family Strife, Crime, Civil
Rights, Constitution and Social Welfare, More Constitutional
Problems, Workmen's Compensation, Labor Troubles, Business
Honor, Business and Government, Perils of the Written Word,
International Affairs, The Supreme Court of the United States,
and The New Deal.

Dean Pound has suggested in the foreword that the nine

greatest American judges to date are Marshall, Kent, Story,
Gibson, Shaw, Ruffin, Cooley, Doe and Holmes and that when
the future historian of American law comes; to add a tenth
name to the list, that name will be Cardozo. As Horace said,
"Many brave men lived before Agamemnon" and even if it
be conceded that Dean Pound is correct in his list of the nine

greatest American judges to date, it remains to be seen whether
Mr. Justice Cardozo will so measure up to the standard of the

great judges�who have preceded him in that august tribunal
which he now graces�as to over-top them and write his name

among the first ten of the greatest of all American judges.
That is a task to challenge the ambition and intellectual capa
city of any lawyer!

After all, this is now a country largely of the written law

and, with the aid of accepted standards of interpretation, we

turn to the Constitutions and statutes in search of the law. As
to the Federal courts, Americans have not generally taken
kindly to the more recent judges, whether conservatives or

liberals, who have attempted to read into the Constitution or

statutes anything other than the expressed intention of the
framers of the Constitution and statutes. Justice is said to be
blind and Justice is the application of the rules of the game
as declared in the Constitution and statutes, as the case may be,
unaffected by the philosophy of the judge who applies such
law to the facts in particular cases. If the people do not like
the law so declared, they have the right and the power to
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change the law to apply prospectively in other cases. It is

not for the judge in the Federal courts, particularly, to legislate.
Nor do I understand that Mr. Justice Cardozo has such a

"Liberal Mind in Action" that he believes it is the function or

duty of a judge to do other than declare the law as he finds

it, leaving to the constitution-making and law-making bodies
the restatement of the law. The author has done no service
either to Mr. Justice Cardozo or to the Supreme Court of the
United States in the statements that:

"The influence of his human warmth and wisdom has already been
reflected in the Supreme Court's far-reaching and liberal decisions
in the New Deal cases.1

"The greatest good of the greatest number was preserved by his
vote in the gold clause case; 2

"Had a conservative judge instead of Cardozo been appointed to
succeed Judge Holmes, the decision in the Minnesota case would un

doubtedly have gone the other way." 3

and other similar statements.

As all lawyers sooner or later learn, it is a dangerous pro
cedure to accept summaries of decided cases, even when made

by a distinguished professor of history. The careful lawyer
reads and studies the cases, not what some one else may have
written about them; and, in reading this book, the lawyer
will want to turn to the cases themselves to see exactly what
the court did hold and the reasons for the holdings.

I would not create the impression that the book is not in

terestingly written, that it does not show considerable research,
a good command of the written word; nor that it is not well
done from both intellectual and mechanical standpoint. The
book is well worth reading even though the lawyer and judge
may wish to check the statements of the author against the
cases to which he refers.

0. R. McGuire*

1 At p. 319.
2 At p. 318.

3 At p. 308.

�Counsel to the Comptroller General of the United States; sometime

Special Assistant to the Attorney General of the United States; Chairman

of the Committee on Administrative Law of the American Bai Association.
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CASES ON BUSINESS ORGANIZATION�Volume Two, by Roswell

Magill and Robert P. Hamilton. West Publishing Co., St. Paul. 1935.

Pp. 1349.

The first volume in this two-volume series is devoted to

Agency. This book, the second volume, presents material on

Partnership and Private Corporations. It is an interesting
illustration of dilution through merger. The well established

concern, Corporations, merges with the equally well known

firm, Partnership, to form a new organization�Business Asso

ciations. In similar cases, judges, stockholders and others have
asked: Where lies control and what remains of the old in the
new association?

The editors begin with a survey of the history and present
status of partnerships, joint stock associations, business trusts
and corporations. One page is devoted to partnerships, one to

joint stock associations, one to business trusts, and twelve pages
to corporations. The matter relating to corporations is quoted
chiefly from "The Modem Corporation and Private Property,"
by Berle and Means. One might anticipate that the same pro

portion would be observed in the selection and reprinting of
material in the book, but this is not true. The editors have,
naturally, placed the chief emphasis on the law of corporations,
but they have not unduly reduced the space devoted to Partner

ship, Stock companies or Business Trusts. The book is divided
into five parts: First, Introduction, (15 pages); Second, Na
ture and Formation, (127) pages) ; Third, "The Going Concern,"
(789 pages) ; Fourth, Solvent Dissolution, (31 pages) ; Fifth,
Appendix, containing 78 pages, including the Uniform and
Limited Partnership Act, the Uniform Business Corporation
Act, and similar material. There is a thoroughly prepared
index of 78 pages.

The field of the two subjects is evenly covered. One hun
dred and eighty-three cases are reprinted, distributed, in re

spect to the periods in which the decisions were handed down,
as follows: 27 before 1880; 36 in the period from 1880 to 1900;
120 in the period from 1900 to 1935. The emphasis is thus
placed on modern cases. In fact, they constitute about two-
thirds of the whole matter reprinted. There are twenty-two
English cases, twelve decided since 1900 ; 26 federal and United
States cases, 19 decided since 1900 ; 135 cases from state courts,
39 from New York, 13 from Illinois, 11 from Massachusetts,
and 7 from Pennsylvania. Thirty-three states are represented
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by decisions. Of course the test of any case book as a base is
the acid of classroom use and discussion. No doubt, the editors
have presented most of the old landmarks in Partnership and
Corporations, and the reviewer finds Cox v. Hickman1 Meehan
v. Valentine,2 McClure v. Law,3 Brightman v. Bates* Trevor v.
Whitworth,5 Stokes v. Continental Trust Co.,6 Malone v. Fuel
Co.7 Some cases might have been reprinted; for example, Gray v.

the Bank,8 Robotham v. Ins. Co.,0 Davis v. Gas & El. Co.,10
Farmers Loan & Trust Co. v. Ry. Co.,11 Globe Woolen Co. v.

Utica Gas Co.12 The size of the book, with its 1250 pages of
material including Partnership and Corporations, compares
favorably with Warren's 1005 pages on Corporations alone
(1916), Cherry's 670 pages on Partnership alone (1931), and
Frey's 1331 pages on Business Associations, including both

Partnership and Corporations (1935).

Hugh J. Fegan*

PUBLIC UTILITY VALUATION FOR PURPOSES OF RATE CON
TROL�by John Bauer and Nathaniel Gold. The Macmillan Company,
New York, 1934. Pp. 477.

This work is a critical study of the economic and legal as
pects of "fair value," made under the auspices of the Columbia
University Council for Research in the Social Sciences. On
the whole, it is a penetrating analysis of this highly contro
versial subject, controversial primarily because of unwilling
ness on the part of critics to accept the rationale of the Su-

1 8 H. L. Cas. 268 (1860).
2 145 U. S. 611 (1892).
3 161 N. Y. 78, 55 N. E. 388 (1899).
* 175 Mass. 105, 55 N. E. 809 (1900).
5 12 App. Cas. 409 (1887) .

a 186 N. Y. 285, 78 N. E. 1090 (1906).
7 182 Pa. 309, 37 Atl. 932 (1897).
8 3 Mass. 363 (1807).
�64 N. J. Eq. 673, 53 Atl. 842 (1903).
i�142 Atl. 654 (Del. Ch. 1928).
n 150 N. Y. 410, 44 N. E. 143 (1896).
i2224 N. Y. 483, 121 N. E. 378 (1918).
* Assistant Dean and Professor of Law, Georgetown University Law

School.
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preme Court decisions pursuant to Smyth v. Ames.1 Dr. Bauer

and Mr. Gold have been eminently fair and judicious in their

approach to the subject. They leave no impression of a censor

ious or hyper-critical attitude of mind. Their contribution,
therefore, takes on an added value. It should be said also that

their presentation is scholarly throughout.
With respect to theories upon the proper basis of valuation

for rate-making purposes, the authors advocate the prudent
investment theory, not merely for the glorification of Mr. Jus

tice Brandies' dissenting opinion in Missouri ex rel. Southwest
ern Bell Telephone Company v. Missouri Commission,2 but for

the purpose of achieving "a definite basis for system
atic administration." Of course, this position presents noth

ing new. Even the persuasive advocacy here offered leaves

one still of the impression that the subject matter of val

uation is incapable of reduction to an exact or definite basis.

"Prudent investment" itself is not free from the elements of

conjecture. In view of the continued adherence of the Supreme
Court to the principles of fair value laid down in 1898 in Smyth
v. Ames, continued agitation for change generally takes on

an air of futility. Here, however, Dr. Bauer and Mr. Gold take

the positive view that by direct legislative action definite stan

dards should be set up, and that such action offers the only
escape from the faults and handicaps in administrative proc

esses which now bother rate-making commissions. This sug

gestion carries with it implications of far-reaching significance.
There still remains the problem, here unsolved, of reconciling
such legislative standards with the fundamental requirements
of due process. In the end the Supreme Court will continue

to serve as "a balance for reasonable adjudication between

public and private interests."

Perhaps it is the long view ahead which prompted the publi
cation of this volume. In the words of the authors :

"The efforts at regulation, with the consequent judicial action up

to the present, may be considered as largely experimental. While the

net social results have been rather meager, the very recognition of

public interest through vast industrial domains for a considerable

period places the country in position to deal more clearly and con-

1169 U. S. 466 (1898).
2262 U. S. 276 (1923).
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structively with regulatory problems. Fortuitously this is a time when

re-analysis of general economic policy is necessary, and when on all

sides fundamental proposals are advanced for a better industrial order.
There is widespread discussion of a planned economic system. Most

proposals are perhaps immature and require seasoning with time and

experience. Moreover, constructive suggestions for a better general
economic organization, however sensible and reasonable, may fail of
realization for considerable time because of lack of fundamental ap

proach to effective legislative and judicial action."
*****

"The utility concept presents a convenient, practical and legal
approach to a planned industrial order. It already covers a wide

range of industries and can be expanded virtually to all essential busi
nesses which properly should be subjected to public control. It fur
nishes a basis for eliminating wastes of competition and adjusting
production to social needs. Through planned control, it would prevent
periodic gluts to which the capitalistic system has been subjected. In
its form as already developed, it offers a constitutional medium for the
exercise of public planning."

Robert A. Matjrer.*

PATENT LAW AND PRACTICE�by Leon H. Amdur. Clark Boardman

Co., Ltd., New York. Pp. 1370.

To the general practitioner, patent law seems to present
an unknown field, and the patent lawyer himself generally feels
that he is in a more or less separate compartment from the gen
eral practitioner. There may be some foundation for this feel

ing, but after all the practice of patent law is merely the prac
tice of law relating to, and applied to, a special subject which
frequently involves a rather intricate and peculiar set of facts.
This is especially so with respect to patent litigation. While
practice in the Patent Office is controlled by rules which apply
only in that office, patent litigation is conducted in the federal
courts under the general rules of procedure. Most patent liti
gation is on the equity side and the practice and procedure is
controlled by the general equity rules. The general application
of the equity rules is indicated by the fact that only one of the
rules seems to have a specific application to patent litigation.
The general foundation of patent practice is based on a specific
provision of the Constitution and revolves about special Fed
eral statutes relating to patents which have been collected and
incorporated into Title 35 of the United States Code.

The present book devotes nearly 700 pages to substantive

* Professor of Law, Georgetown University Law School.
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patent law which is in effect an attempt to elucidate Title 35 of
the United States Code. The remainder of the book is devoted
to patent litigation and comprises an effort to set out in detail
the various matters arising in the conduct of a patent suit, par
ticularly a suit for patent infringement. It is this part of the
book which is of particular interest since the present author
has made the first real attempt to indicate the peculiarities,
if there are any, which relate to each step in patent litigation.
He endeavors to point out the proper tribunal in which suits
should be instituted. He points out how to determine in which
district to sue. He then indicates who should be the parties
plaintiff and who the parties defendant. He takes up the plain
tiff's pleadings and the defendant's pleadings, and then con

siders discovery and interrogatories as applied by the courts
in patent litigation, following which are the methods of taking
testimony. A chapter is devoted to recovery of profits and

damages for infringement of patents. About fifty pages are

devoted to the question of preliminary injunctions where the
courts proceed in a very special way in patent litigation. Hav

ing thus indicated substantially what is needed for instituting
and trying a case, the author then discusses and states in much
detail appellate procedure and practice.

The book is written on a distinctive scheme which will no
doubt appeal to many practitioners. As much as possible the
author keeps himself in the background and limits the text to

relatively short statements followed by extracts from court

opinions. The general effect of the book is that of a mosaic,
made up of nuggets or gems of wisdom judicially selected from
the words of judges. The extracts from the courts in general
are so short that they do not give a very clear understanding
of the facts and holdings of the individual cases, but they lead
to the cases as surely as if they were merely cited in footnotes
to a paraphrase of their words incorporated by the author in
the text. Such a compilation has its virtues, but of course it
is impossible for the author in every instance to indicate when
his quotation is a deliberate holding and when it is a mere

statement by the judge in connection with adjudication on an

other subject.
There is a helpful set of forms, and the book is supplied

with a table of cases and a good index.
Karl Fenning*

* Professor of Law, Georgetown University Law School.
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CANADIAN ANTI-TRUST LEGISLATION�by John A. Ball, Jr., M.B.A.,
Instructor in Economics, Catholic University of America. Baltimore,
The Williams and Wilkins Company, 1934. Pp. vii, 105.

The preface to this volume is dated September, 1934, and
it contains an accurate and very comprehensive account of
the subject up to that time. The author has made diligent in
quiry into all printed sources, and has been careful to state the
sources of his information. He could not be expected to know
the inner significance of some of the proceedings, as some of
us on the spot, and interested for clients, knew it�nor, for
his purpose, would this knowledge have been of advantage.

Much water has passed under the bridge since September,
1934: the Committee of Parliament which he notes as having
been appointed February 2, 1934, to enquire into price spreads
and mass buying, has made momentous investigations and had
momentous deliberations. It may well be that much of the
conduct of business in Canada will receive radical overhauling,
nor is it out of the realm of possibility that there may soon be
in Canada something not wholly unlike what took place in the
United States under Franklin Roosevelt. Already there has
been a rift in the Ministry, but there is a lull in affairs during
the absence of the Prime Minister at the King's Jubilee, and
the whole is yet "on the knees of the gods."

To deal with the existing state of affairs, the movement for
action regarding the regulation and control of trusts and indus
trial combinations was initiated by Clarke Wallace, M. P., a

prominent conservative. It was some time before he could get
his party to move, but in February, 1888, he succeeded in hav

ing a Committee appointed to investigate alleged combinations
in restraint of trade, the motion receiving the support of both
political parties. The Committee sat with Mr. Wallace as chair
man and largely directing the proceedings; it found combina
tions detrimental to the people in almost every trade, and so

reported. Much to Mr. Wallace's disgust, no act was passed
during that session on. the matter, but in that of 1889, he intro
duced a bill intended to correct the evils found to exist. This
bill forbade combinations, inter alia, limiting, lessening or pre
venting the production, manufacture, sale or transportation of

any commodity. In the Banking Committee of the House of
Commons to which the bill was referred, the word "unlawfully"
was introduced to modify the prohibition of combines, etc.,�it
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being explained that it was not intended to restrain innocent
combinations�but only to declare the Common Law. In the

Senate to which, of course, the bill went, a more serious change
was made, by the insertion of the word "unduly," so that only
such combinations were forbidden as unlawfully interfered with
trade unduly. I have personal knowledge of the history of this

change, and can say that it was largely due to the persuasive
eloquence of Mr. B. B. Osier, Q. C, who had been retained by
some of those likely to be affected by the proposed legislation.
(I can also say that Mr. Osier, an exceedingly able lawyer,
looked upon this as one of his greatest successes at the Bar.)
This change chagrined Mr. Wallace and many other members,
who contended that "the teeth of the measure were drawn" by
it, but they had to accept the bill as thus amended. This Act
of 1889 was introduced into the Criminal Law, and is yet sub
stantively in force in Canada. The words "unduly" and "un
lawfully" were elided in 1899 but reinstated in 1900; all

attempts since to delete the offending words have proved unsuc

cessful. The Act has been fairly successful in abating the evils

complained of. Other preventive measures appeared in the
Customs Acts of 1897 and 1907 ; these provided for an investi

gation by a judge of any combination, etc., allegedly causing
undue enhancement of the price of any commodity. These acts
have also proved of advantage.

The learned author quotes a number of decisions of Cana
dian courts�the Supreme Court of Canada, the Supreme
Courts of Ontario, Manitoba, and Alberta, as well as of the
Judicial Committee of the Privy Council, the ultimate appellate
tribunal from Canada. The Canadian courts are shown to have
followed the "rule of reason" such as was laid down by Chief
Justice White in the famous Standard Oil case of 1911.

A distinct advance was made in our legislation by the Com
bines Investigation Act of 1923�I pass over the War meas

ures: the Minister of Labor was charged with the general ad
ministration of the law, and he appointed a competent registrar.
Many Commissions of Investigation have sat, and the Act has
proved very useful. Mr. Ball is quite justified in saying as he
does that "the record of the Combines Investigation Act of 1923
has shown that it is possible to control detrimental combina
tions without imposing a hardship on efficiency and organi
zation."
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The book is to be commended for its painstaking accuracy,
and absence of preconceptions. In its mechanical shape, it is

unexceptionable: had it an index, it would be perfect.

William Renwick Riddell.*

WAR IN THE MODERN WORLD�by Newton D. Baker. Houghton,
Mifflin Company, Boston, 1935. Pp. 63.

THE CAUSES OF WAR AND THE CONDITIONS OF PEACE�by
Quincy Wright. Longmans, Green & Company, New York, 1935. Pp.
148.

Statesman and scholar respectively contribute brief docu
ments upon the problem which convulses the world today. The
first is a remarkably well expressed philosophy of the able lawyer
and clear thinker who was the "peace-minded" Secretary of War

during the conflict which America entered in the hope of end

ing by the concluding Peace and the accompanying Covenant,
all prospects of future wars. He poses the problem with a per
fection of language and a clarity of thinking that well illustrates
why he was selected, with this presentation, to join the lengthen
ing line of distinguished men who have delivered the Milton

Academy memorial lectures:

"Deep in the Valley of the Tombs of the Kings the priests of
Ammon-Ra cut a tomb for Tut-ankh-Amen, the restorer of the ancient
religion of which they monopolized both the mysteries and the priv
ileges. That so devout a benefactor should appear to the gods of the
nether world every inch a king, they surrounded him with the finest

specimens of the art and culture of Egypt. Cunningly carved alabaster
and ivory, and curiously worked gold and gems, were piled about him,
and on the walls they painted the allegory of his exploits. Three
thousand years have not sufficed to fade the mural of the young king
driving his war chariot over the bodies of his vanquished enemies, or
to soften the despair on the faces of the captives who follow the

conqueror! Thus we learn that at the dawn of history war was

already the most royal of arts, and from that day, as forever before
it, one of the great and continuing facts in human history. It
encumbers all pasts, preoccupies all presents, and overshadows all
futures. . . . The history of the race is but a succession of dominances,
decadences, and disappearances as one people after another have
excelled in war or lost their martial impulses. It is not too much
to say that each of these successions was caused either by war or by
soil erosion. To the latter of these causes we owe the dispersions of

* Justice of Appeal, The Supreme Court of Ontario.
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peoples and then the loss of power of primitive stocks. The desert
has encroached upon the once fertile plains which supported the con

quering populations of Babylon and Nineveh until the wild ass now

stamps over the head of Jamshyd and cannot break his sleep!"1

Who could fail, having read these introductory passages, to
continue to peruse such an exposition?

The "waste and woe of war have always been obvious," he

says, and still it persists. It persists because

"There are worse things than war�injustice is worse and tyranny
and submissive decadence. War is not an isolated moment of mad

ness, but rather the culmination of an unregulated social process.
... It is the resort of nations seeking safety when statesmanship
and diplomacy, having done their best, have failed." 2

In a smaller society, Mr. Baker points out, there are ways
of determining what are rational and what are irrational de

sires, and of deciding between them. In the world we cannot

do this. We must face facts, not only the theory of equalities,
but economic needs, ethenic factors, inexperienced and untradi-
tional governments, peoples unskilled in the disciplines of democ
racy guided by dictators who labor

"Under the double curse of inexperience and the necessity of always
seeming bold, lest they lose their power by failing to fascinate the

popular imagination." 3

Nations must learn to consult and to realize that more can

be gained by agreement than by disagreement. But nations
refuse to surrender their "rights."

"Peoples, like foreign offices, may have good manners, but they
have long memories and have not acquired a habit of generosity either
of judgment or action. . . . The real problem is to make an atmos

phere in which statesmanship can work and to create an expectation
on the part of the popular mind that the agencies of peace will be
used so that statesmen will dare to be friendly and conciliatory." *

Following his fine phrase and exact expression from step
to step, we are quite ready to have Mr. Baker suddenly propose

1 At pp. [33-5.
2 At p. 49.
3 At pp. 19-20.
4 At p. 61.
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power and "teeth" for the League of Nations, to "enforce" the

maintenance of peace as the policeman of the World. There is

momentary disappointment, when we find he does not do so.

But he knows his facts too well to fall into such a flippant and
easy solution. He knows that Great Britain, Russia, and the

United States are paramount in strategic materials and that

they will cling to the "security" which their resources give them
as wars are fought today. He knows that the League has
"failed" in Manchuria and in the Chaco. He knows that it is
a slow process, one of education, of moving forward always in

spite of slight annual discouragements. And on second thought,
we find that his answer is the better, not so pat, but with a

soundness which we always find in great thinkers.
Do not for a moment, believe that he places any faith in

the value of an "outlawry" phrase as such, or in the usefulness
of individual "personal withdrawal." On the contrary, he

exposes the fallacies and futility of such mere fancies. He
reaches toward larger conceptions and better bases.

"The constructive friends of peace seem to me to be those who
attack the problem of war, not with negatives and denials, but with
an energized good will which looks long in advance of the occasion of
conflict and so is prepared to relieve tensions before they accumulate

strength enough to snap the springs which restrain them. . . . Surely
the genius which has built the possibilities of comfort and growth in
ethical and esthetic satisfaction which the modern world contains,
must be equal to building a protective influence which will permit a

peaceful judgment between rational and irrational national wills and
make war more and more a remote reliance." 5

Compared with such a splendidly measured and surely based
bit of philosophy on the peril of the problem, any other volume
must suffer by comparison. Mr. Baker's is a book which should
be a gospel for all thinkers on this topic. It may be unfair to
set the product of a Chicago professor alongside of the work
of such a ripe mind as Mr. Baker's. But they have just ap
peared, on the same topic, and presumably in competition for
the same audience. Dr. Johnson used to say:

"He who reads many books cannot fail to weigh and compare the
one against the other."

Delivered as a series of lectures at the Graduate Institute
of International Studies in Geneva, Professor Quincy Wright's

B At pp. 62-63.
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book is an attempt at a reasoned summary of all factors which

may bear on war and peace. He goes into sociology, history,
law, the lives of ants and birds and animals, even genetics and

geology, and fits together in college lecture fashion every con

ceivable fact which may have a bearing on the problem of war.
His reading has been vast. His knowledge is immense. His

activity as a writer on the league, sanctions, international law,
peace pacts, and mandates has been stupendous, as his bibliog
raphy shows. With due respect for his undoubted mental equip
ment, we cannot always follow him when he argues like this :

"The proportion of the population killed in war has tended to

increase. I estimate that of one thousand of the French population
who died in the Seventeenth Century, five were killed or wounded in

battle. The corresponding figure for the Eighteenth Century is twelve,
for the Nineteenth, thirteen and for the Twentieth Century, fourteen.
For England, the corresponding figures for these four centuries are

12, 6, 2, 7. The exceptionally heavy losses of the Seventeenth Century
in England because of the civil wars, and the exceptionally light losses
of the Nineteenth Century because of the dominance of British sea

power obscure the trend in this case. I do not have adequate figures
for other continental powers but indications are that they would dis

close an upward trend as does France, although on account of the

thirty years war, losses in Germany in the Seventeenth Century were

probably exceptionally heavy." 6

The professor is honest. He does not make categorical state
ments. But it does seem that the very honesty of his qualifying
phrases take all the edge off the general truth he tries to prove.
I shall not argue the point, nor refer to other sources, but merely
indicate that I cannot follow a gentleman who reasons from

an "estimate" in France, has to try to explain away contradic

tory figures in regard to England, and confesses he has not

"adequate" figures for other countries. Nor is this an isolated
instance. On a single page he will not be "certain" and finds

something "difficult to say" and discovers that loss in birth rate
has "probably increased." This is certainly not the scientific
level which he promised in his opening pages when he scorned
to consider evidence which might be adduced by journalist and
diplomat, philosopher and historian!

Professor Wright, in spite of these criticisms, does furnish
an interesting outline of thought upon his subject, and a tre

mendously useful bibliography. He returns time and again to

� Pp. 43-44.
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the problem which confronts all persons who desire peace in
the world, the problem of power for the League.

"I think it has been the consensus of all historians that insofar
as federations have been successful their members have been forced

together through fear of external states. Hamilton said that of the
federation formed by the United States, and undoubtedly it was true
in the case of both the Netherlands and Switzerland. ... A world
federation has no external enemy to compel union. . . . Furthermore,
in the family of nations as a whole, there is less uniformity among
the parts. . . ."7

He believes that peace may be maintained by "dynamic
equilibrium in the world community"�not the old balance of
power which needed constant small wars to keep it balanced,
not by maintaining the statics quo of Versailles, not by having
the League purely political (for that reason the United States
feared it) nor by having it largely legal (for that reason Japan
has withdrawn in a huff) , but by having it an adjustable League,
with power to make adjustments, to create "peaceful change"
in nationality and frontier in the interest of the world as a

whole. He says (and we must remember that this was written
with Germany and the Saar in mind in 1934, and not Italy and

Ethiopia in 1935) that the "threat of collective sanctions has not
been important." He would not have the League make war

to stop war, nor punish a recalcitrant nation because he believes
that only the dominant political party in such a nation should
be blamed for the false course such a nation might take.

We have been through a tremendous number of details by
this time, and have found Professor Wright puncturing one after
the other of our hopes for real international implements for

maintaining world order (if not world peace) . We do find him

making many suggestions: (1) That the League adopt certain
amendments that would bring the United States into its full
activity; (2) That it "modify the character of states" by a "re
orientation in the concept of sovereignty within the states ;" and
(3) That it advertise itself and its peaceful purposes, partly by
having "real debate over real issues in the Assembly and Coun
cil" as "a substitute for war." He says:

"People everywhere must become so habituated to the League that
it seems indispensable, their self-interest must be involved in its

success, they must be interested in and favorable to its symbols and

7 At p. 95.
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perhaps even a little afraid of violating its covenants if the League
is to have the prestige necessary for its work." 8

Professor Wright's book is the printing of a series of lec
tures to students whom he wished to stimulate to thought. It
makes no attempt to be a reasoned philosophy or rule of thought,
certainly does not succeed in being one in any manner com

parable to the Baker volume. But it cannot be disregarded.
It is an extreme rejection of many of our ideas and beliefs. Its
author seems to think that unless we reject them, we cannot
have a useful league or move toward the preservation of the
conditions of peace. In spite of recurring objection to inade

quate logic in the volume, it must be admitted that the sugges
tions are worth consideration. The learning and prestige of
their proponent speak for hearings prior to judgment. For
those deeply interested in the political philosophy of such a

world state, the volume is not to be neglected.

Elbridge Colby.*

THE RIGHTS AND PRIVILEGES OF THE PRESS�by Fredrick Seaton
Siebert. The D. Appleton-Century Company, Incorporated, New York.

Pp. xvii, 429.

To the editor who in the conduct of his newspaper, is al
most daily faced with the task of making hurried decisions
which may later involve him in legal entanglements before a

court to face a criminal or civil charge, it might be said that
Mr. Siebert's book is indispensable. The author of this work
has covered every conceivable situation that might arise in se

curing, publishing and commenting on the news, and has clearly
and concisely stated the legal rights and liabilities that arise
thereunder in plain and simple language.

The book can hardly be called a text-book in the strict
sense of the word. It is more in the nature of a digest of the
law of the press, illustrated at the end of each section with a

summary of the facts and law in pertinent cases. The follow
ing is an example of the style followed by the author through
the book :

8 At p. 100.
? Captain, United States Army, Professor of Military Science in the

University of Vermont.
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"� 79. Lotteries. The publication of advance news and results

of lotteries is prohibited by both federal and state statutes. In order

to constitute a lottery three elements are necessary: consideration,
prize and chance. . . .

Illustrations

The Boston Post advertised that its photographers would take pic
tures of women shoppers and publish the pictures with the heads off,
and that $5 would be paid as a prize to each lady photographed who
identified herself. There were no coupons and no conditions such as

being a subscriber of the newspaper.
Held: The postal authorities held the scheme a lottery, but their

decision was overruled by the court since there was no consideration

taken from the persons receiving the prize.�Post Publishing Corp. v.
Murray, 230 Fed. 773 (1916) ."i

The book is divided into three parts. The first deals with
the right to gather the news and covers the legal rights of the

newspaper reporter with respect to the following: to inspect
various governmental records, from those of the Federal Gov
ernment to the records of municipalities; the right to attend
and report court proceedings ; 2 the right to report legislative
and administrative proceedings, and the right to gather news

from written and printed sources.

Parts two and three of the book deal with the law of libel

proper and include a complete and up-to-date compilation of
decisions and illustrations of the rights of the press to pub
lish and comment on the news.

While the book is intended primarily for the guidance of
journalists in their work, nevertheless it would prove a valuable
aid to the lawyer, not as a text book, but as a digest of decisions
not only of the law of libel, but of the law pertaining to the

newspaper field generally.

William L. Morrow *

i Pp. 181-183.

2 A right which is not absolute but exists only by sufferance of the
courts. The privilege, however, in the light of publicity given to recent
homicide trials, seems to have been carried to extremes by the press and
would appear to be in line for curtailment if the decorum of a court trial
is to be maintained in the future.

* Member of the Bar of the District of Columbia, and formerly editor
of this Journal.
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AIR LAW: OUTLINE AND GUIDE TO LAW OF RADIO AND AERO

NAUTICS�by Howard S. LeRoy. Randolph Leigh Publishing Com

pany, Washington, D. C, 1935. Pp. 120.

In the words of its author, the purpose of this outline and

guide to air law, including radio, aeronautics, and air rights,
as related to realty, is "to afford a concise and comprehensive
survey of available legal material showing the rapid world

growth in this field." The law of radio is viewed in its local
and international aspects, the former as manifested in statutes
and ordinances, administrative legislation, and decisions and

opinions, the latter in international conferences, conventions,
and regional agreements. The law of the United States and
of the foreign powers regulating aeronautics is outlined. A
section is devoted to air rights as related to real estate. An
excellent bibliography is included, and the work offers that
most necessary feature, an index.
It is interesting to note that the author records 22 differ

ent federal statutes bearing on radio law, from the Copyright
Act of 1909, to the Communications Act of 1934, establishing
the Federal Communications Commission; 56 state and terri
torial statutes and resolutions affecting radio, as well as 7

municipal ordinances. The state statutes regulate widely dif

fering aspects of radio such as the dissemination of news and

general information by radio broadcasting (Alaska), liquor
advertising by radio broadcasting (Delaware), regulation of
radio waves (Maine), regulating the height of antennas above
the roofs of multiple dwellings, and prohibiting automobile
equipment of radio receiving sets for use on police frequencies
(New York). The Boston Municipal Council passed an ordi
nance providing that radio should not be heard beyond 150
feet from midnight to 7 :00 a. m., and the city of Butte, Mon
tana, passed an ordinance providing for a license fee for broad
casting stations.

The author lists 107 decisions of the federal courts as well
as 41 state decisions concerning radio. Laws and decisions of
most foreign States are also given. Under the title of "Aero
nautic Law," Mr. LeRoy cites the Army air service laws, the
Navy air service laws, the commerce air service laws, as well
as miscellaneous air laws and postal air service laws. It is
noteworthy that there are a far greater number of state stat
utes on the subject of air law than that of radio. As a matter
of fact, all the states of the Union have passed legislation on
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the question. They affect such questions as municipal airports,
the licensing of aircraft and pilots, the maintenance of carrier

pigeon lofts, as well as the protection of passengers in civil
aircraft. The author lists 60 federal cases on the subject of
air law and 152 state cases on the same subject as well as

numerous foreign laws and judicial decisions.
The foregoing will give an indication of the large scope of

the author's researches, the result of which is a most useful
vade mecum for teachers, lawyers and officials, who will save
an enormous amount of research in this amazing maze of new

legislation, case law and bibliography, in a field which, at the
beginning of the present century, was almost undreamt of
except in the laboratories of science. Mr. LeRoy is well qual
ified as an expert in this field. In 1919, while Assistant Solici
tor of the Department of State, he made a study of the Paris
air navigation convention. In 1927 he was a legal adviser of
the United States Delegation to the International Radio-tele

graph Conference at Washington. Since 1928 he has been an

officer of the American section of the International Committee
on Radio, and in 1930 he served as a member of the Communi
cations Committee of the American Bar Association.

It is to be hoped that the author, encouraged by the recep
tion of this monograph, will bring out supplements or revised
editions from time to time to keep abreast of the rapid develop
ment of this new branch of the law which so intimately affects
our every day life.

Francis Colt de Wolf.*

* Treaty Division, Department of State.
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BOOKS RECEIVED

A number of the books listed below will be reviewed in the
January issue of the Journal.

Abbey, R. P.�Handbook of Will and Trust Forms. The Fomo
Publishing Company, Canton, Ohio. Pp. 188.

American Council of Learned Societies�Bulletin No. 23. Pro
ceedings Number. June, 1935. Pp. 193.

American Law Institute�Restatement of the Law of Trusts.

2 volumes. American Law Institute Publishers, St. Paul,
Minnesota, 1935. Pp. xxxii, 1496.

The Annals of the American Academy of Political Science�

November, 1934. Social Welfare in the National Recovery
Program. Philadelphia, 1934. Pp. 269.

Arnold, Thurman W.�The Symbols of Government. Yale Uni

versity Press, New Haven, 1935. Pp. vi, 278.

Bennett, H. Arnold�The Constitution in School and College.
G. P. Putnam's Sons, New York, 1935. Pp. xiii, 315.

Black, Russell Van Nest�Building Lines and Reservations for

Future Streets. Harvard University Press, Cambridge, 1935.
Pp. xii, 243.

Cushman, Robert Eugene�Leading Constitutional Decisions.

Fourth edition. F. S. Crofts & Company, New York, 1935.

Pp. xiii, 432.

Dobie, Armistead M.�Cases on Federal Jurisdiction and Pro

cedure. West Publishing Company, St. Paul, Minnesota,
1935. Pp. xxxix, 803.
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Domke, Martin�La Clause "Dollar-Or" : La non application
de la legislation amiricaine aux emprunts internationaux. Les
Editions Internationales, Paris, 1935. Pp. 100.

Foulke, Roy A.�Behind the Scenes of Business. Dun & Brad-

street, Inc., New York, 1935. Pp. 159.

Frankfurter, Felix, and Davison, J. Forrester�Cases and Ma
terials on Administrative Law. Second edition. The Foun
dation Press, Chicago, 1935. Pp. xiii, 651.

Frey, Alexander Hamilton�Cases and Statutes on Business
Associations. Callaghan and Company, Chicago, 1935. Pp.
xxvii, 1331.

Hannan, Jerome Daniel�The Canon Law of Wills: An His
torical Synopsis and Commentary. The Dolphin Press, Phila
delphia, 1935. Pp. ix, 517. Reviewed in this issue supra

page 220.

Heller, Hermann�Staatslehre. A. W. Sijthoff's Uitgevers-
maatschappij, 1934. Pp. xvi, 298.

Hepburn, Charles M.�Cases on the Law of Torts. Second
edition, by Charles M. Hepburn . . . and Archibald H.
Throckmorton. West Publishing Company, St. Paul, Min
nesota, 1935. Pp. xxxi, 1071.

Hohn, Reinhard�Der individualistische Staatsbegriff und die

juristische Staatsperson. Carl Hegmanns Verlag, Berlin,
1935. Pp. xi, 235.

Jessup, Philip C.�International Security. Council on Foreign
Relations, Inc., New York. Pp. xxiii, 157.

Lauterpacht, H.�Annual Digest of Public Internationl Law

Cases. (Years 1929 and 1930) Longmans, Green and Com

pany, London, 1935. Pp. xxxvi, 534.
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Malony, William O'Sullivan�Nationality and the Peace Trea

ties. George Allen & Unwin, Ltd., London, 1934. Pp. 278.
Reviewed in this issue supra page 233.

McCormick, Charles T.�Handbook on the Law of Damages.
(Hornbook Series) West Publishing Co., St. Paul, Minnesota,
1935. Pp. xiv, 811.

Mechem, Floyd R.�Cases on the Law of Partnership. Fifth

edition, by Robert Elden Mathews. Callaghan and Company,
Chicago, 1935. Pp. xix, 812.

Pfiffner, John M.�Public Administration. The Ronald Press,
New York, 1935. Pp. xii, 525. Reviewed in this issue

supra page 239.

Myers, Denys P.�Handbook of the League of Nations. World
Peace Foundation, New York, 1935. Pp. xiii, 388.

Ribeiro, Leonidio�Archivos de Medicina Legal e Identificdo.
Anno V�N. 11. Rio de Janeiro, Brasil, 1935. Pp. 188.

Robinson, Edward S.�Law and the Lawyers. The Macmillan

Company, New York, 1935. Pp. xi, 348. Reviewed in this
issue supra page 227.

Robinson, G. H.�Cases and Authorities on Public Utilities.
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