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HE modern law of mandamus shows
A

the

*

some

curious effects of

nature of the writ.1

original prerogative

Not least

among these are the doctrines variously expressed, to the effect
that where the relator's right,2 or the power 3 or duty of the re

spondent, is doubtful,

or

where

a

decision, judicial in its nature,4

*
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1
In England the writ issued only from the Court of King's Bench and
possessed some of the arbitrary discretionary features characteristic of
direct royal authority.
For a brief explanation of this, not necessarily
historically sound, but indicative of the conceptions influencing courts in
granting or refusing the writ, see People ex rel. Gas Light Co. v. Common
Council, 78 N. Y. 56 (1879).

2

United States

ex

rel. Redfield

People ex rel. Third Avenue R. Co.
(1889).
3

United States

v.

Windom, 137 U. S.
Newton, 112 N. Y. 396,

v.

636

(1891);

19 N. E. 831

rel.

Chicago Great Western R. Co. v. Interstate
(1935) ; Elizabeth v. Essex Common
Pleas, 49 N. J. Law 626, 9 Atl. 752 (1887) ; Ex Parte Harris, 52 Ala. 87
(1875) ; Regina v. Godolphin, 8 A. & E. 338 (K. B. 1838) ; Rex v. Bishop
of Ely, 1 Wils. 266 (K. B. 1750).
Commerce

*

ex

Commission,

294 U. S. 50

Ex Parte

Roe, 234 U. S. 70 (1914) ; Re Pollitz, 206 U. S. 323 (1907) ;
150 U. S. 150 (1893) ; In Re
Hawkins, 147 U. S. 486
(1893) ; Ex Parte Flippin, 94 U. S. 350 (1876) ; Ex Parte Secombe, 19
How. 9 (1857) ; Ex Parte Taylor, 14 How. 3
(1852) ; Ex Parte Harris, 52
Ala. 87 (1875) (cases involving
courts) ; State ex rel. Wyckoff v. Merrill,
43 Neb. 575, 61 N. W. 754 (1895)
; Commonwealth ex rel. Brodhead v.
Cochran, 6 Binn. 456 (Pa. 1814) (cases involving administrative
boards).
In Re

Parsons,

269
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or
or
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consideration,7 judicial 8
otherwise,9 has been made, mandamus will not be granted.

involving judgment,5 discretion,6

or

It is the purpose of this article to consider those cases where
doubt as to the law or a determination by the respondent as to

a

what the law is, has been held

a

reason

sufficient for refusing

the writ.10
ex rel. Hall v. Payne, 254 U. S. 343
(1920) ; United
Knight v. Lane, 228 U. S. 6 (1913) ; United States ex rel.
Ness v. Fisher, 223 U. S. 683 (1912) ; United States ex rel. Riverside Oil
Co. v. Hitchcock, 190 U. S. 316 (1903) ; United States ex. rel. Redfield v.
Windom, 137 U. S. 636 (1891) ; Secretary v. McGarrahan, 9 Wall. 298
(1870) ; Ex Parte De Groot, 6 Wall. 497 (1868) ; United States v. Com
missioner, 5 Wall. 563 (1867) ; United States v. Guthrie, 17 How. 284
(1855); United States ex rel. Tucker v. Seaman, 17 How. 225 (1855);
Decatur v. Paulding, 14 Pet. 497 (1840).

5

United States

States

ex

rel.

6 Wilbur v. United States ex rel.
Kadrie, 281 U. S. 206 (1930) ; Utah
Work, 273 U. S. 649 (1926) ; Work v. United States ex rel. Rives, 267
U. S. 175 (1925) ; United States ex rel. Durnford v. Work, 263 U. S. 690
(1924) ; Ex Parte Burtis, 103 U. S. 238 (1880) ; Ex Parte Newman, 14
Wall. 152 (1872) ; Ex Parte Many, 14 How. 24 (1852) ; Ex Parte Taylor,
14 Wall. 3 (1852) ; State ex rel. Wyckoff v. Merrill, 43 Neb. 575, 61 N. W.
754 (1895) ; People ex rel. Doughty v. Judges of Dutchess C. P., 20 Wend.
658 (N. Y. 1839) ; Chase v. Blackstone Canal Co., 10 Pick. 244 (Mass.
1830).
7 United States v.
Lamar, 116 U. S. 423 (1886).
�Ex Parte Brown, 116 U. S. 401 (1886) ; Ex Parte Burtis, 103 U. S.
238 (1880) ; Ex Parte Newman, 14 Wall. 152 (1872) ; Ex Parte Many, 14
How. 24 (1852) ; Ex Parte Taylor, 14 How. 3 (1852) ; State ex rel. Wyckoff
v. Merrill, 43 Neb. 575, 61 N. W. 754 (1895) ; People ex rel. Doughty v.
Judges of Dutchess C. P., 20 Wend. 658 (N. Y. 1839) ; Chase v. Blackstone
Canal Co., 10 Pick. 244 (Mass. 1830) ; Secretary v. McGarrahan, 9 Wall.
298 (1870).
9 United States v.
Lamar, 116 U. S. 423 (1886); Wilbur v. United
States ex rel. Kadrie, 281 U. S. 206 (1930) ; Utah v. Work, 273 U. S. 649
(1926) ; Work v. United States ex rel. Rives, 267 U. S. 175 (1925) ; United
States ex rel. Durnford v. Work, 263 U. S. 690 (1924) ; United States ex
rel. Hall v. Payne, 254 U. S. 343 (1920) ; United States ex rel. Knight v.
Lane, 228 U. S. 6 (1913) ; United States ex rel. Ness v. Fisher, 223 U. S.
683 (1912) ; United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. S.
316 (1903) ; United States v. Guthrie, 17 How. 284 (1855) ; United States
ex rel. Tucker v. Seaman, 17 How. 225
(1855) ; Decatur v. Paulding, 14

v.

Pet. 497
10

merely
Such

(1840).

A refusal
means

cases

where the
fact.

For

Pleas

v.

on

the

need not

borderline

People

ex

rel.

the relator's

sufficiently proved

right is doubtful often

element of his case.
Nor is it intended to include cases
determination is, or is held to be, purely one of

concern us

respondent's
a

ground that

that he has not

case

here.

of this

Savage,

some

kind,

see

18 Wend. 79

Judges of the Oneida Common
(N. Y. 1837).
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Cases of these cognate varieties have been especially com
and important in the United States Supreme Court and the

mon

latter, under the de
v. Wood,12 McClung
Madison,11
Kendall
and
v.
United
v. Silliman,13
States,14 are the only courts
in which mandamus proceedings can be brought against federal
executive15 officials, and their action in granting or refusing
the writ is subject to review by the Supreme Court. In the exer
cise of this power of review, the Court has recently handed down
The case
a very important and somewhat startling decision.
of United States ex rel. Chicago Great Western Railroad Co. v.
Interstate Commerce Commission1* therefore, affords an occacourts of the District of Columbia.

cisions in Marbury

11

(1803), holding that the Supreme Court could not
original jurisdiction although authorized to
by the Judiciary Act of 1789, its original jurisdiction being denned
1

Cranch 137

issue the writ
do

so

The

Mclntire

v.

as a

matter of

by the Constitution.
"7 Cranch 504

(1813), holding that the Judiciary Act of 1789 did

not empower the federal circuit courts to issue the writ to officials of the
Federal Government.
This power has not been granted them by later
statutes.

United States

197 U. S. 536
13

ex

rel.

Knapp

v.

Lake Shore & Mich. So. Ry.

Co.,

(1905).

6 Wheat. 598

(1821), holding that

state courts could not issue the

writ to officials of the Federal Government.

(1838), holding that the Circuit Court of the District
jurisdiction to issue the writ to officials of the Federal
Government, compelling them to perform ministerial acts. This authority
is now vested in the Supreme Court of the District of Columbia. Work v.
United States ex rel. McAlester-Edmunds Coal Co., 262 U. S. 200 (1923).
15 Mandamus to
compel the lower federal courts to perform their duties
may be issued both by the circuit courts of appeals [McClellan v. Carland,
217 U. S. 268 (1910)] and by the Supreme Court of the United States.
Hudson v. Parker, 156 U. S. 277 (1895) ; Virginia v. Paul, 148 U. S. 107
(1893) ; Ex Parte Parker, 131 U. S. 221 (1889) ; Ex Parte Chateaugay
Ore & Iron Co., 128 U. S. 544 (1888) ; Virginia v. Rives, 100 U. S. 313
(1880) ; New York Life Ins. Co. v. Wilson, 8 Pet. 291 (1834) (writs
directed to district courts) ; Re Hohorst, 150 U. S. 653 (1893) ; Ex Parte
Schollenberger, 96 U. S. 369 (1878) (writs directed to circuit courts) ; Ex
Parte Parker, 120 U. S. 737 (1887) (writ directed to the supreme court
of a territory) ; Re Christensen Engineering Co., 194 U. S. 458 (1904)
(writ directed to a circuit court of appeals) ; Ex Parte Roberts, 15 Wall.
384 (1872); Ex Parte United States, 16 Wall. 699 (1872) (writs directed
to the Court of Claims) ; Ex Parte Bradley, 7 Wall. 364 (1869) (writ
directed to the Supreme Court of the District of Columbia)
16 294 U.
S. 50 (1935). The case holds that where the decision of an
"administrative tribunal was [not] plainly and palpably wrong in refusing
to take jurisdiction" mandamus should not issue.
"Where the matter is
not beyond peradventure clear we have invariably refused the
writ, even
"12 Pet. 524

of Columbia had

.

272
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sion for

an examination of the whole
body of law as to the effect
legal doubt or of official interpretation of the law where man
damus is requested, and especially the application which has
been made of that law by the United States Supreme Court.
The peculiar function of the writ of mandamus is to compel

of

official action.
nature of the

Its purpose is not to control or determine the
action,17 or to revise it once it has been taken.18

To permit its issue to lower courts for these purposes would be
in substance to grant a right or method of appeal from their

decisions other than, and different from, that fixed by statute.
It would be usurping the function of an appeal or writ of
error.19 Even when directed to executive or administrative of
ficials it does not lie to revise a determination which it is within
their authority to make.20 Where courts 21 or officials22 make

determinations without authority, i. e., where they undertake
to pass on questions not submitted to their judgment, or where
they refuse to act because of an erroneous belief that their au-

though the question
power of

an

were

one

of law

administrative officer

or

as

to the extent

body."

of the statutory

Opinion by Justice Roberts.

Id. at 63.
17

183

Ex Parte

(1880)
is

Morgan, 114 U. S. 174 (1885) ; Ex Parte Perry, 102 U. S.
Flippin, 94 U. S. 350 (1876).

; Ex Parte

United States

rel.

Dunlap v. Black, 128 U. S. 40 (1888) ; State
Appeals, 87 Mo. 374 (1885) ; Ex Parte
Perry, 102 U. S. 183 (1880) ; Ex Parte Burtis, 103 U. S. 238 (1880) ; Re
Pollitz, 206 U. S. 323 (1907) ; In Re Parsons, 150 U. S. 150 (1893) ; In Re
Hawkins, 147 U. S. 486 (1893) ; Ex Parte Harris, 52 Ala. 87 (1875).
ex

rel. Lucas

19

Re

v.

ex

St. Louis Court of

206 U. S. 323 (1907). It follows therefore that the fact
other remedy available to the relator {Ex Parte Ostrander,
1 Denio 679 (N. Y. 1845)] or that the decision he protests bears "harshly

Pollitz,

that there is

or

no

oppressively upon" him [People ex rel. Doughty v. Judges of Dutchess
1839)] is quite irrelevant in determining

C. P., 20 Wend. 658 (N. Y.
whether the writ should issue.
20

United States ex rel. Dunlap v. Black, 128 U. S. 40 (1888)
Virginia v. Paul, 148 U. S. 107 (1893) ; Virginia v. Rives, 100 U. S.
313 (1880) ; Ex Parte Bradley, 7 Wall. 364 (1869) ; Corthell v. Mead, 19
Colo. 386, 35 Pac. 741 (1894) ; Laird v. Abrahams, 15 N. J. Law 22 (1835) ;
Terhune v. Barcalow, 11 N. J. Law 38 (1829) ; Forman v. Murphey, 3
N. J. Law 577 (1813) ; Brook v. Ewers, 1 Strange 113 (K. B. 1719).
.

21

22

Work

rel. McAlester-Edwards Coal Co., 262
244 U. S. 174 (1917) ; United States
rel. Parish v. McVeagh, 214 U. S. 124 (1909) ; Roberts v. United States
rel. Valentine, 176 U. S. 221 (1900) ; Supervisors v. United States, 4

U. S. 200
ex
ex

v.

United

(1923)

; Lane

States
v.

ex

Hoglund,

Wall. 435 (1867) ; State Board v. Rixie, 56 Utah 213, 190 Pac. 59 (1920);
State v. Auditor of Darke County, 43 Ohio St. 311, 1 N. E. 209 (1885).
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for the issuance of the writ

is shown.

It is believed that these rules form the proper basis
of the jurisdiction in mandamus and that decisions not squaring
with them represent unfortunate survivals of the obsolete idea
of a prerogative writ. An attempt will be made to apply this
conception to the decisions of the United States Supreme Court,
together with a number of decisions of the King's Bench,24 and
of state supreme courts, which may be useful for purposes of
comparison.25 Especial attention will be given to the earlier
among these latter decisions which may have been influential
upon the United States
came

Supreme Court before its

own

views be

fixed.

Three

English cases, two of which were decided prior to the
Independence, may serve to indicate the state of
the law at the time of our separation from the English legal
system. In Brook v. Ewers,26 the Court of King's Bench issued
mandamus to the judge of an inferior court compelling him to
give judgment in a case where he had ordered a new trial. The
King's Bench held that inferior court judges had no power to
grant new trials. Obviously, the lower court had determined
as a matter of law that it possessed the power in question.
Ob
as
the
fact
such
of
determination
had
no
viously
well,
weight
whatever with the King's Bench.27 The case is typical of a class
Declaration of

23

Interstate Commerce Commission

v.

United States

ex

rel. Humboldt

Steamship Co., 224 U. S. 474 (1912) ; Re Christensen Engineering Co.,
194 U. S. 458 (1904) ; Re Hohorst, 150 U. S. 653 (1893) ; Ex Parte Parker,
120 U. S. 737 (1887) ; Ex Parte Parker, 131 U. S. 221 (1889) ; Hudson v.
Parker, 156 U. S. 277 (1895) ; Ex Parte Schollenberger, 96 U. S. 369
(1878) ; Ex Parte Roberts, 15 Wall. 384 (1872) ; Ex Parte United States,
16 Wall. 699 (1872) ; New York Life Ins. Co. v. Wilson, 8 Pet. 291 (1834) ;
State ex rel. Monett Milling Co. v. Neville, 157 Mo. 386, 375 S. W. 1012,
51 L. R. A. 95 (1900) ; State ex rel. Bayha v. Kansas City Ct. of App., 97
Mo. 331, 10 S. W. 855, 3 L. R. A. 476 (1889).
24 In
England the King's Bench had exclusive jurisdiction in manda
See note 1, supra.
While it is not intended that the survey of United States Supreme
Court decisions should be exhaustive, especially in the field of lower court
supervision, it is intended to be a comprehensive survey of this particular
legal situation within the purview of that Court's jurisdiction.
mus.

25

26

1

27

It is

Strange 113 (K. B. 1719).
typical of cases where mandamus is issued to a lower court
on the ground of its
exceeding or its exercising its jurisdiction that doubt
ful questions of law, and the determination of the lower
court thereupon
(which are elsewhere given such great importance), are never so much
as mentioned
by the superior court. Thus, in a series of cases [Forman v.
Murphey, 3 N. J. Law 577 (1813) ; Terhune v. Barcalow, 11 N. J. Law 38
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in which it

was then thoroughly settled that mandamus would
issue in spite of a law interpretive decision.28
The other two cases are typical of those in which a doubt
as to the law prevented the issuance of the writ.
In Rex v.

Bishop of Ely,29

an attempt was made to compel the respondent
visitor of Trinity College, Cambridge. It appeared
that certain statutes of Edward VI were in respondent's pos
session, but without the Great Seal being attached to them.

to act

as a

These declared him to be

a

visitor of the

college.

They

were

nowhere enrolled and the college had always been governed by
a statute of Elizabeth, to which all college proceedings had al
No copy of the statutes of Edward was
ways been referred.
in the

possession of the college.

On this state of facts, the court refused the writ, Lee, C. J.,

saying:
".

.

.

no

instance

mandamus to

a

a

be found where the court has

can

person to exercise

a

ful whether he had power to exercise

The "statute" in this

a

mere

not."

or

case was a mere

poration,30 and, hence,

ever

jurisdiction, which it
29

granted

was

doubt

(�>

by-law of the college cor
of proof.31
But the

matter

Abrahams, 15 N. J. Law 22 (1835).] involving the con
rather indefinitely worded statutes as to the jurisdiction
of justices of the peace, the supreme court of the state, having with some
difficulty come to the conclusion that the jurisdiction had been exceeded,
issued mandamus without a word of discussion, although in the first two

(1829)

; Laird

struction of

v.

some

named the Chief Justice declared that it

was a point of doubt on
opinion was inclined to support the jurisdiction. It is
submitted that the explanation of this situation is that it is not doubt as
cases

which his

own

to the law

or

the fact that

a

determination of law has been made that is

important, but the question whether there
to make it.
pure

had

nullity
never

28

was

any

jurisdiction

or

authority

If so, it cannot be re-examined in mandamus; if not, it is a
and the court or official may be compelled to proceed as if it

been made.

a case applying the same principle to an unauthorized law
interpretive decision of the English Lords of the Treasury, see Rex v.
Lord Commissioners of the Treas., 4 A. & E. 286 (K. B. 1835).
29 1 Wils. 266
(K. B. 1750).

For

29

<"> Id. at 268.

30

See Oxford Dictionary, "Statute."

The statutes of such

an

elee

corporation were originally prescribed by the founder of the
institution and usually contain a power authorizing amendment by the
governing body of the corporation. Angell & Ames, Corporations (1st
ed. 1832). And see generally 1 Bl. Comm.* 475.
31 Haven v. New
Hampshire Insane Asylum, 13 N. H. 532 (1843) ;
Lucas v. San Francisco, 7 Cal. 463 (1857).
mosynary
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proceed on that ground. It will not compel the
exercise of a doubtful jurisdiction. And that this means exactly
what it says is evidenced by the later case of Regina v. Godolphin.32 There, justices of the peace were given jurisdiction over
the affairs of "friendly societies" so-called,33 provided the society
in question had enrolled their rules with the clerk of the peace
of the county. The Old Club of Cambridge had enrolled its rules
in 1794, but changed them in 1804, and, through inadvertence,
the changed rules had never been enrolled.
In discharging a
rule for a mandamus compelling the justices to act, the King's
Bench said (through Chief Justice Denman) :

court does not

"With
the serious doubts
which we entertain whether
the magistrates have the jurisdiction which the writ would command
them to exercise, we should violate our well established rules if we
.

were

.

.

.

to make the rule absolute."

Here the

.

.

33 <a>

that of the application of an undoubt
given state of facts and yet, because of
doubt on that question, the court refused mandamus. Clearly,
nothing can justify such a decision except the fact that man
damus is held by the court to be not a writ of right, but one
of a peculiarly prerogative character.
Early decisions in American appellate courts indicated a
tendency to make the question of issuing mandamus turn
squarely on the question whether or not an existing authority
for jurisdiction had been exercised.
Thus the United States
Lawrence34
where a district
Supreme Court in United States v.
court judge had refused to issue a warrant for the arrest of a
deserter from a French ship on the ground that the evidence
offered was not that required by the treaty with France, refused
mandamus, saying per curiam:

edly public

question

statute to

"We have

no

was
a

power to

compel

a

judge to decide according to the

dictates of any judgment, but his own."

In the state courts this

same

85

viewpoint

was

not

only

exem-

32

8 A. & E. 338 (K. B. 1838).
/. e., associations formed for the purpose of forming
mutual benefit insurance.
33

330O 8 A. & E. 338, 348
8*3 Dall. 42 (1795).
3�

Id. at 53.

(K. B. 1838).

a

fund for

276
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plified in mandamus proceedings against judicial functionaries,36
but was also applied very early to executive and administrative
officers. Thus, in Commonwealth ex rel. Brodhead v. Cochran,37
the Supreme Court of Pennsylvania refused mandamus to com
pel the State Land Board to reverse its decision rejecting re
lator's petition for a patent under the Revolutionary Soldiers'
Donation Act. This was done on the express ground that "the
board
acted in a judicial capacity." 38
.

.

.

authorized to make the necessary enquiry, and to
validity and propriety of the claim under all circum
They have proceeded in this deliberative duty, and have

"They
decide

on

stances.

were

the

rejected the claim. It rests not with this Court upon the present
motion to inquire into the grounds of their judicial act, nor to prescribe
the rule which they ought to pursue." 39

Early Massachusetts decisions granting and refusing
damus

directed to county commissioners illustrate the
principle. Where an authority or jurisdiction existed,

man
same
as

in

refusing costs in a proceeding before them,40 the
granting
court refused the writ regardless of the correctness of the com
missioners' decision.41
Where authority or jurisdiction was
or

36

As in the series of New Jersey cases involving justices of the peace,
already discussed in note 27, and in the striking case of People ex rel.
Doughty v. Judges of Dutchess C. P., 20 Wend. 658 (N. Y. 1839). In the
latter case, having held the respondents' decision, which was attacked, to
be plainly wrong as a matter of law, the court (per Bronson, J.) pro
ceeded: "The Court of C. P., acting within the scope of its jurisdiction,
has heard and decided a matter properly before it for adjudication, and
the question is, whether we can, by mandamus require that court to undo
I am
what it has done, on the ground that the decision was erroneous.
of the opinion that we possess no such power. I shall not stop to inquire
I place my opinion
whether the relator has any other remedy.
upon the broad ground that the writ of mandamus cannot be awarded for
the correction of judicial errors.
Although ministerial officers and
corporations may be required by this writ to act in a particular manner,
or even to reverse what they have already done, the rule is otherwise in
relation to courts of justice, and other bodies acting judicially, upon
Their errors, if corrected at all, must
matters within their cognizance.
When
be reached by some other process than the writ of mandamus.
the act to be done is judicial or discretionary, the court will not direct
'we are not at liberty to consider whether
what decision shall be made
"
Id. at 659, 660, 661.
they have done right or wrong.'
37 6 Binn. 456
(Pa. 1814)
38 Id. at 457.
Per Tilgham, C. J. The members of the court delivered
separate opinions after the English manner.
3� Id. at 458.
Per Yates, J.
40 Chase v. Blackstone Canal Co., 10 Pick. 244 (Mass.
1830)
.

.

...

.

.

.

.

.

.

.

.

.

.

.

.
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lacking, as where, land once having been definitely condemned
for highway purposes, the commissioners attempted to avoid
paying therefor by discontinuing the highway,42 mandamus was
granted without hesitation.
Further early decisions of the United States Supreme Court,
in cases where the issue of the writ against lower courts was
requested, evidence the same principle. The unfounded belief
of the Federal District Judge for Louisiana that he had no legal
authority to sign a judgment rendered by his predecessor in
office was corrected by mandamus.43 But, when the same liti
gants attempted to go further and use the writ to compel the
judge to extend an existing judgment to other subject matter,
they met with a rebuff.44 Quoting from New York Life Insur
ance Co. v. Wilson,45 the Court (speaking through Chief Justice
Marshall) said:
"

'On

manner

The

mandamus

a

the discretion of

an

rule

same

tempt
Court

was
as

lations.

a

was

made to

superior

court will

never

direct in what

inferior tribunal shall be exercised ;

.

enforced in Ex Parte Hoyt,47 where
use the writ to obtain a decision

.

.'

an

"

46

at

by the

to the proper custody of goods seized for customs vio
The collector of the Port of New York sought man

damus to

compel the judge of that federal district to reverse
consigning such goods to the custody of the United

his decision

The Court refused to pass

States marshal.

such decision, saying
"This court

.

ment to enter in

.

a

Such, therefore,
41

"Without

entitled to costs

ought

.

(per Story, J.)
will not, by

the merits of

mandamus, direct

a

judge what judg

suit."

48

was

the general state of the law when the

opinion as to whether the petitioners were
clearly of opinion that the writ of mandamus
When the act to be done is judicial or discre

expressing

any

we are

...

not to issue.

on

:

.

.

tionary, this Court will

.

not direct what decision shall be made."

Id. at

245-246.
42

Harrington

43

New York Life Ins. Co.

County Commissioners, 22 Pick. 263 (Mass. 1839)
v. Wilson, 8 Pet. 291 (1834).
44
New York Life Ins. Co. v. Adams, 9 Pet. 573 (1835).
�8 Pet. 291 (1834).
46 9
Pet. 573, 602 (1835)
McLean, J., concurring in this.
47 13 Pet. 279
(1839).
48 Id. at 290.
Baldwin, J., concurring in this.
v.

.

.
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case

of Decatur

propriety

v.

Paulding*9 first raised the question of the

of mandamus to

a

federal executive official who

was

said "to exercise judgment and discretion."50 These words are
those of the Court, and do not at all represent the contentions
of counsel for the respondent Secretary of the Navy.
Like
counsel for

of Kendall

respondent Postmaster General in the previous case
United States,51 they inveighed against the attempt

v.

to turn the Circuit Court of the District of Columbia into

a re

visory body over the work of the government departments, and
portrayed the dire effects of the resulting situation. But, where
counsel for the Postmaster General had failed, counsel for the
Secretary of the Navy succeeded, although upon a ground for
which they had not been contending. What then is the distinc
tion between the two cases that brought about this difference
in result?
In Kendall

v.

United States, there

was

in

question

a

single

clear statute directing the respondent to credit the relators with
certain moneys on his books. There could be no question as to
what the statute meant

or as

to what the law

was.

In Decatur

pieces of
Paulding there
legislation covering the same subject matter, and, hence, the way
was opened for the concept of "judgment and discretion" to
were

v.

two well

nigh simultaneous

enter.

Congress passed an act granting
pensions of one half
On the same day it
their deceased husbands' monthly pay.
passed a resolution granting the widow of Commodore Decatur
a pension for five years and certain arrearages of half pay.
Mrs. Decatur sought to take under both statutes. This the Sec
retary of the Navy (as administrator of the naval pension fund
and acting under the advice of the Attorney General) refused
to permit her to do. The Attorney General was of opinion that
the lady had her election; she could take either pension, but
not both. Under protest, she chose the provision made by the
general act, and then sought mandamus to compel the Secretary
to pay her the other also. This was refused her by the Circuit
Court for the District of Columbia, and she brought the case
up on error to the Supreme Court.
In deciding the case on the writ of error, four different
The situation

was

this:

the widows of deceased naval officers life

�14 Pet. 497

(1840).

Id. at 515. Per Taney, C. J.
"12 Pet. 524 (1838).
"0
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opinions

were

That of Mr. Justice Catron denied the

given.

power of the court below to issue mandamus to federal officials.52

Mr. Justice Baldwin's

was

favorable to the relator

and declared the writ should issue.

which Mr. Justice Story concurred)

on

all

points,
(in

Mr. Justice McLean's

held that the resolution

repealed the general law, and, hence, the relator could
not complain, as she was already receiving more than her due.
Half the Court,53 concurred in an opinion by Taney, C. J., refus
ing the writ on the following grounds :
Acts performed by "the head of one of the executive depart
ments of the government, in the administration of the various
and important concerns of his office," are not merely ministerial.
of Congress, under which
Even "in expounding the laws
to
"is
act"
he
he is
continually required to exer
required
"The
and
discretion."
court could not
cise judgment
by
his
mandamus
guide and control
judgment or discretion
in the matters committed to his care, in the ordinary discharge

pro tanto

...

.

.

.

...

.

.

.

of his official duties."
Two of the

53<a)

opinions dissented completely from these views.54

Mr. Justice McLean said:
"The law is directory and imperative, and admits of
55
on the part of the Secretary."

no

exercise

of discretion

Mr. Justice Baldwin dissented at greater length :
right of the relator was in all other respects clear, except
they [sic] depended on the construction of the acts of Con
gress, the case was of judicial cognizance only; the duty of a secretary
is not judicial; it is not his province to construe laws which enjoin
on him the performance of definite acts.
Where the law directs
him to act, he must act according to law, on all matters where his
In the present case
the act required of
duty is prescribed.
him to sign such warrant
as will enable the relator to receive
what Congress have [sic] appropriated to her use.
Whether such
appropriation has been made, depends on the construction of the acts
of Congress; which must be decided by the court, and not the Secre
tary; if the right to the sum claimed exists by the law, its payment
"If the

so

far

as

.

.

.

.

...

.

.

...

is

...

a

ministerial act."

56

52

Mr. Justice Catron was alone in this view.
Four justices, Mr. Justice McKinley being absent from the bench
because of illness.
53<")14 Pet. 497, 515 (1840).
63

04

85
58

Mr. Justice Catron did not discuss them.
14 Pet. 497, 517 (1840).
Id. at 606, 610.
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The cogency of these views seems inescapable if mandamus
a writ of right.
The Secretary had been en
trusted with no authority to decide anything whatever.
His

is to be considered

position in

no way differed from that of an ordinary citizen
who found himself in a factual situation concerning which the
law had spoken with a doubtful voice. If his high official sta
tion was permitted to vary the result, are we not forced to the

conclusion that here

we

idea of mandamus in

This

have

a

re-entrance of the

prerogative

and subtle form?

a new

conception of an executive "discretion" to inter
pret
mandatory upon the official was not to be confined,
as this first case seemed to indicate, to the heads of government
departments. In the next case to arise,57 the Superintendent
of Public Printing was permitted to decide for himself without
review (under a statute requiring all printing of a single docu
ment to be done by a single printer) whether one report sub
mitted in two parts was a single document.
That this idea of executive discretion had not as yet obtained
footing in the state courts is evidenced by People ex rel. OsterInout v. Perry.58
There, the state legislature having passed a
statute requiring that agents booking immigrant passengers
be licensed by the mayor of each city, the Mayor of Albany re
fused to grant such licenses, believing the statute gave him that
discretion. The Supreme Court of New York expressed a strong
feeling that it would have been highly desirable if such a dis
cretion had existed, but continued:
new

law

a

not

"But it is my duty,
may think it

as we

as

well

as

his,

to be.

ought

to execute the law

as

it

is, and

I am, that by
has been deprived of

Convinced,

as

of the statute, the relator
I have no alternative but to award the

misconstruction

legal right,
provided," [i.
license] .59

law has

In the next

case

e., mandamus to

to arise

60

a
a

remedy which the
compel the granting of such a

in the United States

Supreme

Court, that body expressly declared this rule of "discretion" to
decide what the law was to extend to all federal executive offi
cers, curiously enough in a case where the officers in question
had decided that

they had

no

Chief Justice of Minnesota
57
58
59

eo

power to make that decision.

United States ex rel. Tucker
13 Barb. 206 (N. Y. 1852)
Id. at 208. Per Harris, J.

v.

Seaman, 17 How. 225 (1855).

.

United States

v.

Guthrie,

The

Territory, having been removed from

17 How. 284

(1855).
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by the President, submitted a claim to the Treasury De
partment for his salary for the remainder of the four year term
for which he was appointed. The auditing authorities rejected
the claim on the ground that they were "bound to consider the
said removal
legal." In refusing to permit the review of
this determination by mandamus, the Court said :
office

.

".

.

.

.

.

wherever the

right of judgment

or

decision exists in him

[any

executive officer of the government to whom has been assigned by law
the power and the duty of judging of justice and legality], it is he,

and not the courts, who

can

regulate its exercise."

61

From this decision Justice McLean dissented at great
length.62 He asserted that the duty of the Treasury to pay a sal
ary was purely ministerial. On this question it seems hardly pos
sible to doubt. Granted that auditing officers possess certain pow
ers to decide, the point passed upon must be within that author
ity. It very plainly was not so here. Whether or not as a matter
of law, the President had power to remove the Chief Justice of
a territory was certainly not a question which they had ever
been authorized to pass upon,63 and, in any case, they had re
And if, as Justice Mc
fused to exercise their own judgment.
Lean intimates, "the power and the duty" referred to is that
of the President, clearly he has no authority to fix the limits
of his

own

constitutional powers.

evident that the idea of

It becomes

more

and

more

has survived the transfer

prerogative
republican form of government.
But it is still only federal executive64 officials who will be

of mandamus to

61

Id. at 304.

62

The

a

Per Daniel, J.
majority opinion represents the view of five justices only.
Three concurred specially on the ground that mandamus was not the proper

form of action in which to try the relator's title to an office.
63 Note that "the
right of judgment of discretion," held by the
to be vested in certain

auditing officials,

was

that of

majority
determining a point

of constitutional law.
64

was refused against the judiciary it was only
ground that the matter was within the respondent court's
jurisdiction. Ex Parte Many, 14 How. 24 (1852) ; Ex Parte Taylor, 14
How. 3 (1852) ; Ex Parte Secombe, 19 How. 9 (1857). Of course, if such
jurisdiction exists, the fact that the decision is clearly wrong is quite
immaterial in mandamus. Ex Parte Ostrander, 1 Denio 679 (N. Y. 1845).
Some cases before administrative boards are explainable on the same
E. g., United States v. Commissioners, 5 Wall. 563 (1867).
ground.
Where such jurisdiction is lacking no finding of its existence by the
respondent tribunal will prevent a mandamus. Ex Parte Bradley, 7 Wall.
364 (1869).

Where mandamus

upon the definite

282

GEORGETOWN LAW JOURNAL

[Vol. 24

permitted thus to fix their own powers. Where a board of
county supervisors tried to interpret a statute (providing that
"the Board of Supervisors
may, if deemed advisable, levy
a special tax" to pay a judgment against the County) as giving
them a permissive power rather than a mandatory duty, the
Court approved the granting of a mandamus to correct their
.

.

.

views of the law.65
A further

step in increasing the prerogative character of

mandamus addressed to federal executive officials
In

Secretary

official

67

v.

McGarrahan66 the writ

was

was

not taken.

refused where the

had not

decided, but refused to decide,68 the very thing
created to prevent. In mandamus addressed
to the judiciary, the Supreme Court continued to follow the sim
ple rule: no jurisdiction, issuance;69 jurisdiction, refusal.70
Meanwhile, the prerogative idea, in the form instanced in
Regina v. Godolphin,71 (i. e., that the writ will not issue if there
is doubt as to the jurisdiction of the respondent) was making
its appearance in some state appellate courts. In Ex Parte Har
ris,72 for example, the Supreme Court of Alabama refused man
damus on the ground that such doubt prevented the relator from
showing "a clear legal right." 73 Taken together with the nu
merous cases in which lower courts have been compelled to act
directly contrary to their own opinions as to their jurisdiction,74
such decisions produce the odd result of making the doubts of
courts of appeal of infinitely more weight than the decisions
of courts of the first instance. But this idea was as yet without
that mandamus

65

Supervisors

66

9 Wall. 298

was

United States, 4 Wall. 435 (1867).
(1870).
67 The
respondent was the head of a federal department (i. e., the
Interior), but the grounds of decision speak of "officers" generally.
68 He
suspended action pending consideration of the case by Congress,
but, again, nothing is made to turn on this particular fact.
69 Ex Parte United
States, 16 Wall. 699 (1872) ; Ex Parte Roberts, 15
Wall. 384 (1872).
� Ex Parte
Newman, 14 Wall. 152 (1872) ; Ex Parte Flippin, 94 U. &
350 (1876).
71 8 A. & E. 338
(K. B. 1838).
72 52 Ala. 87
(1875).
73 The court was asked to direct the writ to the
judge of the first
judicial circuit, directing him to approve a sheriff's bond. The doubt arose
because delay in counting the votes and transmitting the returns of the
election for that office prevented the successful candidate (relator in the
principal case) from filing his bond within fifteen days of the election as
required by statute.
74 These cases collected in note
23, supra.
v.
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weight with the Supreme Court of the United States,75 which
(in suits brought against the judiciary) went on simply grant
ing mandamus where no jurisdiction appeared,76 and refusing
the writ where the situation was the contrary.77
The Court of Appeals of New York was at the same time
tending away from the prerogative conception, and even from
the idea of refusing the writ where the action taken, though
erroneous, was within the respondents' authority or jurisdic
tion.78 Thus, in People ex rel. Mott v. Board of Supervisors,79
a lower court order, granting peremptory mandamus to compel
respondents to levy a tax to pay certain disputed county bonds,
was merely modified to make the writ alternative in form so
that "a full opportunity" might be "offered to try and determine
the validity." "In this way the rights of all the parties can be
protected and the ends of justice answered."80 The court says :
"Where the claim is disputed and its validity controverted, then
the writ of mandamus cannot be invoked." 81

by this it means only the writ in its peremptory form. In
People ex rel. Lawrence v. Board of Supervisors,62 mandamus
is spoken of as being granted on the express ground of revising
the respondents' authorized decisions.
But

"The writ

.

.

.

will

remove

the

by the board.
It
where it had jurisdiction.
the treasurer made

...

a

75

adjudication
This

was

was

upon the accounts of
a matter

made in

erroneous,

as

it

.

proceeded

.

.

on

83
wrong notion of the law."

Or with

some

state supreme courts.

See State

v.

Auditor of Darke

County, 43 Ohio St. 311, 1 N. E. 209 (1885).
76
Including, of course, cases
Virginia v. Rives, 100 U. S. 313 (1880)
directing a lower court to exercise a jurisdiction on the ground that it
possessed no authority to refuse. Ex Parte Schollenberger, 96 U. S. 369
(1878).
77 Ex Parte
Perry, 102 U. S. 183 (1880) ; Ex Parte Morgan, 114 U. S.
174 (1885) ; Ex Parte Burtis, 103 U. S. 238 (1880) ; Ex Parte Brown, 116
U. S. 401 (1886). For a strong case in which a state supreme court re
fused mandamus although of the opinion that the lower court was clearly
wrong, see State ex rel. Lucas v. St. Louis Ct. of App., 87 Mo. 374 (1885).
78 Whether this latter
tendency was more than verbal will be examined
infra.
�64 N. Y. 600 (1876).
86 Id. at
605, 606. Per Miller, J.
.

si

Id. at 604.

82

73 N. Y. 173 (1878).
Id. at 177-178. Per Folger, J.

83
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Since the alleged "adjudication" was on a question of the inter
pretation of a mandatory statute, it can only be said to be within

jurisdiction if we accept the reasoning of De
84
v. Paulding
that officers to whom such statutes are di
rected have jurisdiction to interpret them.
In any case, it is
squarely contrary to the last named decision, for here again

the respondents'
catur

there
ruled

official determination

was an

eral and

a

on a

conflict between

special statute,85 and here the determination

a

gen

was over

by mandamus.86

In the next

the United States

case

Supreme Court

goes much

farther than any tribunal had previously gone in the develop
ment of the prerogative nature of the writ.
The Court itself
had previously refused action on the ground of legal determina
tion by the officer. Other courts had refused it on the ground
of their

own

doubts.

first to refuse action

The United States Supreme Court was the
the ground of the doubts of the officer

on

himself.87

Speaking through Mr. Justice Field, it held that "if

any

doubt may rightfully exist in the mind of" "an executive officer
of the government" as to what his duty is in a matter which re

quires "judgment and consideration to be exercised by" him,
"no rule for mandamus to control his action will issue."

Only two

more

87(a)

steps remained to be taken to practically

an

nihilate the authority in mandamus over federal executive offi
cers, and, within five more years, the Court had definitely taken
them.88

In United States

ex

rel.

Dunlap

v.

Black89 it

was

held

that,
8*14 Pet. 497
85

A

special

County and

a

(1840).
fixing the salary of the treasurer of Westchester
general statute limiting the compensation of all county
statute

treasurers.
88 In
People ex rel. Gas Light Co. v. Common Council, 78 N. Y. 56
(1879), the same court followed the precedent of Harrington v. County
Commissioners, 22 Pick. 263 (Mass. 1839) on a similar set of facts.
87 In United States v.
Lamar, 116 U. S. 423 (1886). Mandamus was
sought to compel the Secretary of the Interior to order public land surveys
The island was claimed
of a certain island in the Mississippi River.
adversely to the relator by the City of St. Louis on the ground that it
had been surveyed and set apart to it and later carried down the river
by the current.
,

87

(a) Id. at 426.

In suits brought against lower courts of the federal system, the
Supreme Court meanwhile went on liberally granting the writ where the
respondent court was held to be mistaken as to the bounds of its authority.
Ex Parte Parker, 120 U. S. 737 (1887) ; Ex Parte Parker, 131 U. S. 221
88
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"The court will not interfere by mandamus with the executive
officers of the government in the exercise of their ordinary official
duties, even where those duties require an interpretation of the
law.
."90
.

.

And in United States

ex rel. Redfield v. Windom91 it was held
should not be tried in"
"disputed questions of! law
mandamus.92 By the beginning of the present century, the juris
diction which had begun so boldly in Kendall v. United States
was almost reduced to the vanishing point.93

that

.

.

.

(1889) ; Ex Parte Chateaugay Ore & Iron Co., 128 U. S. 544 (1888). Some
additional state courts became infected with the idea of refusing the writ
on the ground of
doubt (their own doubt, however, and not the re
spondent's), e. g., Elizabeth v. Essex Common Pleas, 49 N. J. Law 626, 9
(1887) ; but others, so far from being moved by doubts as to
jurisdiction, directed its exercise in cases where lower courts had delib
erately declared it to be lacking, e. g., State ex rel. Bayha v. Kansas City
Ct. of App., 97 Mo. 331, 10 N. W. 855, 3 L. R. A. 476 (1889) ; and overruled
their action where jurisdiction for it was held not to exist. People ex rel.
Rosenfeld v. Graham, 16 Colo. 347, 26 Pac. 936 (1891).

Atl. 752

89

128 U. S. 40

90

Id. at 48.

of Pensions of the

pensions of $72
month,

a

case

involved

a

by the Commissioner
Congress, granting
then receiving pensions of $50 a
include those entitled to the $50

determination

legal question whether
month to all persons

an

Act of

certain act, extended to
but who had never applied for it.

month under
a

(1888).

The

a

91137 U. S. 636

(1891).

92

The "disputed questions of law" were whether relator could be
compelled, as a condition of receiving payment on his contract with the
Treasury Department for the construction of certain life-saving stations,
to allow the government disbursing officer to pay relator's employees and
materialmen out of the draft due him.

The New York Court of Appeals continued to follow the rule that
disputed questions of all kinds were proper subjects for the alternative
writ, even extending this to some cases which might properly have been
treated as within the respondent's authority to decide.
See People ex rel.
Dady v. Coler, 171 N. Y. 373, 64 N. E. 149 (1902).
93 The
authority over the judiciary remained unchanged, the writ
being granted where jurisdiction was wrongfully assumed [Virginia v.
Paul, 148 U. S. 107 (1893)], or wrongfully refused [Re Hohorst, 150 U. S.
653 (1893); Hudson v. Parker, 156 U. S. 277 (1895)], and denied where

there

an exercise of existent authority.
Morrison v. District Ct., 147
(1893) ; In Re Hawkins, 147 U. S. 486 (1893) ; In Re Parsons,
150 U. S. 150 (1893).
In the state courts the same rules were applied
to writs directed to the judiciary, Corthell v. Mead, 19 Colo.
386, 35 Pac.
741 (1894) ; State ex rel. Monett Milling Co. v. Neville, 157 Mo. 386, 37

was

U. S. 14
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from

this

extreme

was

[Vol.

inevitable.

Treasurer of the United States determined

as a

24

the

When

matter of law

that certain certificates of debt had not been "redeemed by
him," 94 because the certificates having been sued on and judg
ment obtained against the government, and the judgment satis
fied rather than the certificates redeemed, mandamus was unani
mously granted.95
The Court said

:

"Unless the writ of mandamus is to become

practically valueless,
public officer is ordered to do a
particular act by virtue of a particular statute, the writ should be
granted. Every statute to some extent requires construction by the
public officer whose duties may be defined therein. Such officer must
read the law, and he must therefore, in a certain sense, construe it,
in order to form a judgment from its language what duty he is
directed by the statute to perform. But that does not necessarily
make the duty of the officer anything other than a purely ministerial
one.
If the law direct him to perform an act in regard to which no
discretion is committed to him, and which, upon the facts existing, he
is bound to perform, then that act is ministerial, although depending
on a statute which requires, in some degree, a construction of its
language by the officer." 96
there is but one act of Congress to be examined,
"In this case
and it is specially directed to the Treasurer.
Its construction is
quite plain and unmistakable." �6 (a)
"The duty
to pay
was ministerial
and should have
been performed
on demand." 96 <b)
and is to be refused

even

where

a

.

.

.

.

.

.

...

...

.

.

.

.

.

.

...

This

case

long way to correct the conception that an
mandatory statute is addressed can subject
interpretation without fear of correction by man

goes

officer to whom

a

a

it to his own
damus.
The references to the fact that but
involved and to its

was
were

a

single statute

and unmistakable" construction

"plain
destined, however, to have

a

limiting effect

somewhat

S. W. 1012, 51 L. R. A. 95 (1900) ; and to administrative boards.
rel. Ensey v. Churchill, 37 Neb. 702, 56 N. W. 484 (1893) ; State

ex

Wyckoff
94

issued

v.

on

State
ex

rel.

Merrill, 43 Neb. 575, 61 N. W. 754 (1895).

a statute requiring him to pay 2.35% interest on certificates
by the Board of Audit of the District of Columbia and "redeemed

Under

by him."
95

In Roberts

98

Id. at 231.

v.

United States

Per

96 (a)

Id. at 230

96(b)

id. at 231.

ex

Peckham, J.

rel.

Valentine,

176 U. S. 221

(1900).
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the influence of the case, and to suggest
ment for the prerogative idea.

The next

decision.

case

97

is

a new

287

line of develop

reversion toward the earlier trend of

a

The

Secretary of the Interior was allowed to decide
for himself whether a public land
pre-emption statute required
an affidavit of
the
Court
non-occupancy,
saying:
"The head of an executive department of the government in the
administration of the various and important concerns of his office is

continually required to exercise judgment and discretion. He must
judgment in expounding the laws and resolutions of Con
gress under which he is
required to act." 98

exercise his

.

.

.

It

soon appeared, however, that this
"judgment in ex
pounding" was not without limit. Thus, when the Secretary of
the Treasury expounded a statute directing him to "determine
the full amount which should have been
if the
paid
contract had been carried out" 99 as authorizing him to
interpret
the contract and to consider all the evidence, the Court corrected
his exposition by mandamus, on the ground that he was merely
authorized to make a mathematical computation.100
From this point we have the situation, perhaps less uncom
mon than it should be with
courts, of two conflicting lines of
decision, each placidly going along its way without destroying
the other, rendering the lawyer's task of predicting judicial de
cision a very pretty question of legal guesswork. The Secretary
of the Interior decides that an application to purchase land under
the Timber and Stone Act must be verified on knowledge and
...

...

97

United States

(1903).

ex

rel. Riverside Oil Co.

Curiously enough, the opinion

v.

Hitchcock, 190 U. S. 316
by Mr. Justice Peckham.

here is also

98

Id. at 324.
"The contract

was

one

to furnish ice to the United

Department during the Civil War,

States Medical
by the

which contract had been broken

refusal of the government to accept performance.
100 In United
States ex rel. Parish v. McVeagh, 214 U. S. 124

(1909).
Opinion by McKenna, J.; Moody, J., not participating. This, of course, is
a simple application of the rule that mandamus should issue where re
spondent has made a decision beyond his authority. This rule was being
consistently adhered to in writs addressed to the judiciary. Re Christensen
Engineering Co., 194 U. S. 458 (1904). Where, however, a remedy existed
by appeal or writ of error, mandamus was not permitted to usurp their
function. Ex Parte Harding, 219 U. S. 363 (1910) ; Re Pollitz, 206 U. S.
323 (1907) ; Ex Parte Roe, 234 U. S. 70
(1914).
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This will not be

recon

mandamus because

on

"Mandamus has

never

been

regarded

the proper writ to control

as

the judgment and discretion of an officer which the law gave him
the power and imposed on him the duty to decide for himself.
.101
.

".

it

his duty, to decide
the courts have no power whatever
.

.

was

by mandamus.

.

.

."

as

he

...

thought the law

.

was, and

to review his determination

102

The Secretary of the Interior decides
that the report of a
forest supervisor to the General Land Office of non-occupation
of homestead land amounts to a protest against the home
steader's entry. The Court permits the Secretary's legal mis
conception to be corrected by mandamus.103 The same Secre

tary decides that he has
matter

pending

before

a

power to

him.

grant

Mandamus

a

is

rehearing in
denied.104

a

He

decides which of two very complicated and obscure Congres
sional acts governing mineral rights in Indian lands applies
to the

purchase of surface rights

over

a

coal mine, and his

decision "as he thought the law was" is promptly reversed
mandamus.105
He decides that, where homestead land is

by
re

by statute to the sole pre-emption of the state in which
a sixty day period, application by private parties may
filed
within
the period and held to become effective at its
be
end. This legal decision mandamus will not disturb.106
served

it lies for

101

ex rel. Ness v. Fisher, 223 U. S. 683, 694
(1912).
Devanter, J., aff'd in United States ex rel. Durnford v. Work,
263 U. S. 690 (1924), and Utah v. Work, 273 U. S. 649 (1926) (memo

United States

Per Van

randum

decisions).

102

Id. at 693.

ios

Lane

v.

Hoglund, 244 U. S. 174 (1917)

.

This opinion also by Van

Devanter, J.
io*

United States

ex

rel.

Knight

v.

Lane, 288 U. S. 6 (1913).

Opinion

again by Van Devanter, J.
105

Work

v.

United States

ex

rel. McAlester-Edwards Coal Co., 262

U. S. 200 (1923). Opinion by Taft, C. J.
ios United States ex rel. Hall v.
Payne, 254 U. S. 343 (1920). Mr.
Justice McKenna, speaking for the Court, at p. 347-348, said: "It is
apparent that [the Secretary's decision] was not arbitrary or capricious,
but rested on a possible construction of the act.
He could not admin
...

apply the act without construing it, and its construction involved
The view for which the relator
the exercise of judgment and discretion.
contends was not so obviously and certainly right as to make it plainly
the duty of the Secretary to give effect to it. The relator, therefore, is not
entitled to a writ of mandamus." Accord: United States ex rel. Durnford
ister

or

A

From this welter emerges

word, "discretion,"
Work
of
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v.

seems

United States

ex

a case

for

once

in which that much abused

to have been used

rel. Rives

107

correctly.

had to do with

an

Act

Congress providing reimbursement for those who had in

curred expense and suffered losses in producing manganese
during the World War, provided that "it shall appear to the

satisfaction of" the Secretary of the Interior that the expense
was made "for or upon property" containing manganese, that
"no investment for merely speculative purposes" be compen
shall be construed to confer
sated, and "that nothing
court
to
entertain a suit against the
upon
any
jurisdiction
The Secretary decided that the Act did not
United States."
In
include reimbursement of the purchase price of real estate.
the
Court
said
:
to
sanction
mandamus
against him,
refusing
.

"Under

some

.

.

statutes, the discretion extends to

tion by the officer of the statute he is executing.
case can control by mandamus his interpretation,
it erroneous."

a

final construc

No court in such
even

a

if it may think

108

bar, where, as the
granting "a gratuity
and
moral
based on equitable
considerations," and where Con
gress had enacted specifically that it should be outside the juris
diction of courts. Whether it should be held properly applicable
to other circumstances would seem to be a matter of great
doubt.
But the case itself gives no assurance that the Court
views this doctrine in any limited light.
In
And now the concept of the officer's doubt reappears.
Wilbur V. United States ex rel. Kadrie,110 the Secretary of the
Interior having decided that children born to a Chippewa Indian

This reasoning seems strong in the
Court later said,109 the statute was

case

at

one

after she had left her tribe were not entitled to share
in the tribal annuities,111 the Court refused to allow mandamus
woman

to

v.

interfere, saying:
Work, 263 U. S. 690 (1924) ; Utah
decisions).
107 267 U. S. 175
(1925).
ws id. at 177.
Per Taft, C. J.

v.

Work, 273 U. S. 649 (1926) (mem

orandum

ioo

Id. at 181.

"0

281 U. S. 206

111

The differences of

(1930).
opinion, administrative and judicial,

were

re

markably extensive in this case. The relators were first inscribed on the
tribal rolls, then removed from them by the Indian Bureau, then reinstated
by the Secretary of the Interior on the advice of the Solicitor for the
Department, then removed again by a succeeding Secretary on the advice
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"Where the duty
struction
as

or

.

.

application

.

depends

upon

a

statute

of which is not free from

involving the character of judgment
by mandamus."112

or

or

statutes the

con

doubt, it is regarded

discretion which cannot be

controlled

And this concept spread rapidly. It had been considered one
point in the federal mandamus authority that where a tri
bunal, judicial or administrative,113 erred in deciding that its

safe

lacking, its mistake would be corrected by
But, in the last case before the Court, even this
supposed certainty was shaken.
In United States ex rel. Chicago Great Western Railroad Co.
V. Interstate Commerce Commission,114 the relator sought to
compel the respondent commission to take jurisdiction of its
petition for the modification of a contract by which several
railroads built, owned, and operated a Union Station in Kansas
City. The commission had dismissed the proceeding (several
members dissenting) on the ground of lack of jurisdiction. In
refusing to sanction mandamus, the Supreme Court said:115

jurisdiction

was

mandamus.

peradventure clear we have
though the question were one of

"Where the matter is not beyond

invariably refused the writ,116
law

as

officer

to

or

the extent of the

even

statutory power of

an

administrative

body."

a succeeding Solicitor.
"The two Solicitors differed sharply" over the
question of statutory construction. The Supreme Court of the District
of Columbia refused mandamus against the Secretary, the Court of Ap
peals for the District of Columbia reversed that decision, and the Supreme

of

Court of the United States in turn reversed the latter court.
"2280 U. S. 206, 219 (1930).
113

See

Interstate

Commerce

Commission

v.

United

States

ex

rel.

Steamship Co., 224 U. S. 474 (1912), where the Court corrected
the false impression of the Interstate Commerce Commission that it had
no jurisdiction in Alaska.
Humboldt

"4

294 U. S. 50

"5

Id. at 63.

116

(1935).

Per

Roberts, J.

support of this statement, United States ex rel. River
Hitchcock, 190 U. S. 316 (1903) ; United States ex rel. Ness
v. Fisher, 223 U. S. 683 (1912) ; United States ex rel. Hall v. Payne, 254
U. S. 343 (1920) ; Wilbur v. United States ex rel. Kadrie, 281 U. S. 206
(1930). Whether or not this is an accurate statement of the points those
cases decided
(and it is submitted that it is not, at least as to some of
them), it still remains true that this reasoning had never before been
applied to support a complete refusal of jurisdiction.
Citing,

side Oil Co.

v.

in

1986]
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We have traced the growth of the prerogative conception
from the form in which it existed in England through its intro
duction into federal jurisprudence in Decatur v. Paulding, and
have

it grow and flourish until now there can be no assur
that it will not prevent action in almost any case in which
mandamus is sought against a federal officer. Whether appear
seen

ance

ing in the form of a law interpretive decision,117 or of a dis
pute 118 or doubt as to meaning of a statute (either in the mind
of the respondent official 119 or in that of the Court120), or of a
suspension of action pending further legislation,121 prerogative
is constantly interposing to arrest the due course of the law,
to make it what a given official chooses to regard it as pro hoc
vice, and not what it shall permanently be determined to be by
the judiciary, the appointed interpreters of the law of the land.
It is true that the

judiciary does at times check the preroga
tive,
long
impossible to determine when this will
be, only confusion is accomplished. And to determine this is
almost impossible.
Consider parallel cases: The statute in
Roberts v. United States ex rel. Valentine 122 is hardly clearer
but

as

so

it is

than that in United States

ex rel. Hall v. Payne;123 in the former
granted, in the latter it was refused; the
power successfully exerted by the Secretary of the Navy in
Decatur v. Paulding 124 was seemingly as non-existent as that
unsuccessfully attempted in United States ex rel. Parish V.

case

mandamus

117

was

[as in Decatur v. Paulding, 14
v. Seaman, 17 How. 225
(1855) ; United States ex rel. Riverside Oil Cc* v. Hitchcock, 190 U. S.
316 (1903) ; United States ex rel. Ness v. Fisher, 223 U. S. 683 (1912) ;
United States ex rel. Hall v. Payne, 254 U. S. 343 (1920) ; United States
ex rel. Dunlap v. Black,
1284U. S. 40 (1888) ; Wilbur v. United States
ex rel. Kadrie, 281 U. S. 206 (1930) ; United States ex rel. Chicago Great
Western R. Co. v. Interstate Commerce Commission, 294 U. S. 50 (1935)],
or of the officers own authority [as in United States ex rel. Knight v. Lane,
228 U. S. 6 (1913)], or of the terms of the Constitution and of the powers
of the President of the United States [as in United States v. Guthrie, 17
How. 284 (1855)].
118 As in United
States ex rel. Redfield v. Windom, 137 U. S. 636
(1891).
119 United States v.
Lamar, 116 U. S. 423 (1886).
120 As in United
States ex rel. Chicago Great Western R. Co. v. Inter
state Commerce Commission, 294 U. S. 50 (1935).
121 As in
Secretary v. McGarrahan, 9 Wall. 298 (1870).
122 176 U. S. 221
(1900).
12* 254 U. S. 343
(1920).
124 14 Pet. 497
(1840).
Whether

Pet, 497

(1840)

interpretive

;

of statutes

United States

ex

rel. Tucker
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McVeagh;123 whether part of
is

a

report is

doubtful than whether
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a
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whole document126

report is

a protest ;m
governing Indian lands in Oklahoma 128 were at least
as complicated as those regulating Civil War
pensions;129 the
Interstate Commerce Commission equally refused to exercise
jurisdiction over the Kansas City Union Station 130 as over
no more

a

the laws

Alaskan railroads.131

Prerogative principles, therefore, in their various forms of
involving judgment, discretion or
have
reduced
the federal law of mandamus to
consideration,
the utmost confusion. Should they form a part of our Ameri
can system of law, surviving their monarchical origin?
Tri
bunals, administrative and judicial alike, should be free to
decide questions within their authority on their own exclusive
judgment, but by what logic can they be allowed to determine
conclusively what that authority includes? Does not a republi
can form of government imply that all determinations by execu
tive officers of their own authority should be subject to judicial
examination? Is it not time to return the duty of interpreting
laws to the exclusive charge of the department to which it was
originally given, and to dispense with these remnants of royal
prerogative in American official life?
doubt of law and decision

i25

214 U. S. 124

(1909).

126

United States

ex

127

Lane

128

Work

v.
v.

Hoglund,

United States

Commerce
131

ex
ex

Commission,

v.

244 U. S. 174

United States

U. S. 200 (1923).
i29 United States
139

rel. Tucker

ex

Seaman,
(1917).

17 How. 225

(1855).

rel. McAlester-Edwards

rel.

S. 40

rel.

R. Co.
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Dunlap v. Black, 128 U.
Chicago Great Western
U. S. 50 (1935).

Coal

Interstate Commerce Commission

Steamship Co., 224 U. S. 474 (1912).

v.

United States

ex

Co., 262

(1888).
v.

Interstate

rel. Humboldt
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GROWTH OF FEDERAL LICENSING

Charles V. Koons

*

I
Introduction

HP HE rapid and almost miraculous growth of the United States
as a nation has only been equalled by the growth of the
Federal Government.

From

a

unit

designed to hold together the

solid front might be presented to
the Federal Government through the liberal and nec

various states in order that
the

a

world,
interpretation of its powers has expanded internally until
it, like an octopus, has stretched forth its arms into practically
every walk of life.
Scarcely can one move before some federal
question, some rule of conduct, some regulation confronts him.
The founders of our Constitution in their wildest imaginative
explorations did not and could not have conceived of such a
growth in power. Whether such a growth is good or bad is
beyond the scope of this paper, yet it might be well to say that
such a growth finds its basis in that same "frontier spirit" which
gave rise to the unprecedented growth of our position as a world
power. To say that it is bad is to judge the past, to say that it
is good is to predict the future.
One of the most outstanding arms of the federal growth has
been that of the power to regulate with respect to the conduct of
the individual. A skimming of the regulatory surface will ade
quately bear out this statement. The evidence shows that the

essary

Federal Government determines what vessels shall engage in
foreign and interstate; the qualifications of officers,

commerce,

pilots and mates; who shall be customs brokers; what nursery
stock shall be imported; who shall engage in interstate com
merce; what goods shall be shipped in interstate commerce;
how goods may be shipped in interstate commerce; their
labeling, their contents, their weight, their trade names, their
process of preparation and manufacture; the standards for
articles shipped in interstate commerce, cotton, grain, tea, etc. ;
the storing and handling of interstate commodities ; the methods
and business practices of those engaged in interstate com
merce; who shall construct power plants, dams on navigable
waters ; who shall
*

use

B.S. University of

the ether

as a means

of communication

or

Maryland, LL.B., J. D. Georgetown University,

member of District of Columbia Bar.
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advertising; how securities shall be sold; the liabilities of
employers (Railroad Co.'s) engaged in interstate commerce; the
interstate shipment rates for railroads ; the hours of labor, mini
engaged in an interstate industry ; and the
prices of interstate goods and products.
The selection of the means or methods by which such regu
lation is to be carried out rests within the discretion of the legis
lative branch of the Federal Government, the Congress. Various
methods, license taxes, laws, rules, regulations, commissions,
boards and licenses have been adopted, depending upon the par
ticular problem sought to be solved.
In the last twenty years the license has been designated as the
method, in preference to the other available forms. Licensing
mum

is

wages for those

strict method of control in that it substitutes administrative

a

supervision, which is continuous, for the case to case method of
control under a system of legislative rules enforced by criminal
prosecution. Licensing inevitably raises the question of prohi
bition, for, without an express statutory declaration to this
effect, it is implied that the conduct or business licensed is illegal
without the license.
The term, "license," involves several types of permission:
first, the license which results from a license tax, a revenue meas
ure; second, the regulating license; third, a combination of one
and two; and fourth, a registration or designation system, such
as is used by the Federal Government in the "National Securities
Exchange," 1 and the "Grain Futures" 2 Acts.
A license in the form of a license tax is the designation of a
fee which is exacted for the purpose of revenue, the business or
conduct being prohibited until such fee be paid.
The license

then issues

as a

matter of

course.

occupations and privileges, the term,
in
a
used
regulating sense, denotes a right or permis
"license,"
sion granted by some competent authority to carry on a business
or to do an act which, without such license, would be illegal to
carry on or to do.3 It is a formal official permit, or permission,
to carry on some business or do some act which, without the
license, would be unlawful.
There is, however, properly speaking, and as generally under
stood, a clear distinction between a license granted or required
With

reference to

881, 15 U. S. C. A. �� 78a-78jj (1934).
(1922), 7 U. S. C. A. �� 1-17 (1926).
Gibbons v. Ogden, 9 Wheat. 1 (1824).

i

48 Stat.

2

42 Stat. 998

3
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condition precedent to the carrying

pation and

a

license tax.4

on

of

a
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business

This distinction is most

or occu

easily

recog

merely a method for the collection
of revenue, and the business or occupation is only prohibited
until payment of the tax is evidenced by a so-called license. But,
where a license is required as a regulation, it may be withheld
because the personal qualifications, physical conditions, or busi
ness
practices do not meet the requirements or standards
imposed.

nized in that the license tax is

combination of the power to tax and the
power to regulate, the basis of the license must first be deter
mined in order to arrive at a proper definition.
Where there is

a

a general rule that a license is not a contract between
authority granting and the individual to whom it is granted ;
neither is it property or property right,5 nor does it create a
vested right.6 However, under some exceptional circumstances,
such as for the public interest, a permit may grant a vested
right. In Frost v. Corporation Commission of Oklahoma,1 under
a law which declared cotton ginning to be a public utility and
provided that no one could engage in the same without first
securing a permit, the Court pointed out that this permit was
something more than a mere license, for it was granted in con
sideration of the performance of a public service, and, as such,
it constituted a property right within the protection of the Four

It is

the

teenth Amendment.8
In summary, then, it may be said that a license in its broad
is a permit or privilege granted by competent authority to

sense

do that which by law would otherwise be unlawful.
Further,
a license is not a contract, neither is it property or a

that such

vested right.
The common law power to license is a necessary incident of
the right of every sovereign to regulate, which right is limited

property right,

nor

does it create

a

only by the form of the government under which the sovereign
exists. The Supreme Court has laid down the general principle
that the right to regulate is the right to license, where the license
(E. D. Pa. 1903).
Raleigh, 242 U. S. 15 (1916) ; Burgess v.
Brockton, 235 Mass. 95, 126 N. E. 456 (1920) ; Public Service Comm. v.
Booth, 170 App. Div. 590, 156 N. Y. Supp. 140 (1915).
6Laing v. Americas, 86 Ga. 756, 13 S. E. 107 (1891).
7
278 U. S. 515 (1928).
8
See People ex rel. Levy Dairy Co. v. Wilson, 179 App. Div. 416, ,166
N. Y. Supp. 211 (1917), concerning dealing in milk as a property right.
4/w
5

re

Danville Rolling

Co.,

Seaboard Air Line R. Co.

121 Fed. 432

v.
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means for the accomplishment of the purposes
regulation. The decisions as to the inherent or common
law right to regulate within the boundaries of our constitutional
limitations may be roughly segregated into two classes, first,
those dealing with business "coupled with a public interest"
and, second, those which come within the police power of a state.
The first is really an extension of the second, but, for the sake
of convenience in handling, this division will be used for the
purpose of establishing some of the more fundamental princi
ples of regulation by license.
The question of the regulation of a business "coupled with a
public interest" first came before the Court in the historic case
of Munn v. Illinois,9 in which the right of the state of Illinois
to regulate the storage rates for grain was affirmed on the prin
ciple that the business was monopolistic in character, devoted
to a public use, and in a position (standing at the gateway of
commerce a toll was exacted of all those who would pass) to
impose on the public.
In Brass v. North Dakota,10 this principle was extended by
the removal of the monopolistic character limitation. The result
would seem to be that, where the peculiar circumstances of a
business in one case places it in the class of those affected with
a public interest, the same business must remain in that class
even though all the supporting circumstances are lacking.
a

reasonable

of the

The business in German Alliance Ins. Co.
in character and received

v.

Lewis

11

was

not

from

monopolistic
special privileges
the state, but the Court took judicial notice of the fact that most
states regulate the insurance business, and that the rates affected
all people in the sense that one loss was divided among many,
and that, therefore, this was a business affected with a public
no

interest.

Oklahoma, in New State Ice Co. V. Liebman12 sought to
require a license of necessity and convenience for the privilege
of manufacturing and distributing ice. The Court pointed out
that this business was not peculiar, not a natural monopoly, not
dependent upon the grant of any public privilege, nor an attempt
The regulation was held to be
to protect natural resources.
(1876). This principle
(1892).
10 153 U. S. 391
(1894).
"233 U. S. 389 (1914).
12 285 U. S. 262
(1932).
�94 U. S. 113

York, 143 U. S.

517

was

affirmed in Budd

v.

New
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unreasonable and arbitrary, and not beyond the Fourteenth
Amendment because it was designed as experimental.
The majority of the cases concerning regulation by license
fall within the scope of the police power, that is, in the interest

public welfare, safety, morals and health.
In Hall v. Geiger Jones Co.,13 the state of Ohio regulated the
selling of stock, with a so called "Blue Sky" law, by a licensing
system. The Supreme Court said it was within the police power
to prevent frauds and impositions upon the public. There being
the power to regulate, there is the power to accomplish the pur
poses of the regulation by a license system.
The right to regulate the price of theatre tickets 14 and the
fees of an employment agency 1S through the medium of a license
was denied.
The Court succinctly summed up the doctrine as
follows: the authority to require a license comes from a branch
of the police power which may be quite distinct from the power
to fix prices ; the power to fix prices only exists where the busi
ness has become affected with a public interest; the power to
regulate, and thus the right to license, does not include the
power to fix prices.16
The regulation of the right to practice a profession, through
the medium of a license system, is within the state police power.
The state, under the police power, may, through licenses, deter
mine who shall practice. The only limitation is that the require
ments be appropriate to the calling of the profession and be
obtainable by reasonable study and application.17
The right to protect the public against cheats or frauds,
which experience shows attend itinerant peddlers, by a license

of

"242 U. S. 539

(1917).
Banton, 273 U. S. 418 (1927).
is Ribnik v.
McBride, 277 U. S. 350 (1928).
16 In Nebbia v.
People of N. Y., 291 U. S. 502 (1934), the Supreme
Court seemed to change its doctrine that price control could only be had
in those businesses which were affected with a public interest. The Court
pointed out that the phrase, "affected with public interest," was synony
mous with police power and that in each case the question was whether
the public interest demanded that the price of the article be regulated.
Each case, then, is to be decided upon its own different conception of the
regulation that might be accomplished through the police power. This
supports the classification of the regulation of business "coupled with a
public interest" as being an extension of the police power.
17
Dent v. West Va., 129 U. S. 114 (1899) (medicine) ; Douglas v.
Noble, 261 U. S. 165 (1923) (dentistry).

"Tyson

& Bro.

v.
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system has been held to be within the police power,18 if the
license is upon the privilege of peddling and not upon the goods
so as to interfere with interstate commerce.
There is

a

principle in connection with these licenses which

is worth noting at this point. It is, that where there is the right
to regulate, hence the power to issue licenses, the same must not
be arbitrarily exercised.19
to

The summary of these cases is, that where there is the power
regulate in the interest of the public welfare, safety, morals,

and

health, the license may be used to attain the desired regula
as long as it bears some real and substantial relation to the
accomplishment of the police power purpose and is not exercised
in an arbitrary manner.
Due to the fact that the Federal Government has no police
power, as such, these developed principles are useful only for
the purpose of analogy in investigating federal licenses.
tion

II

License Taxes
The

taxing

power of the

Congress is very broad and exten
exception of exports,20 the state governmental
agencies,21 the qualification that direct taxes must be levied by
the rule of apportionment,22 and indirect taxes levied by the
rule of uniformity,23 the federal taxing power reaches all objects,
occupations and employments in the land.
In the License Tax Cases,24 the Court, after speaking of the
power of Congress to use the license as a means of regulation in
sive.

With the

the exercise of its interstate
".

.

.

and the

Congress,
incident."

same

commerce

observation is

power, said

:

applicable to every other power of
granting of licenses may Le

to the exercise of which the
25

v. Missouri, 156 U. S. 296 (1895) ; Baccus v. Louisiana, 232
(1914).
"� Yick Wo v.
Hopkins, 118 U. S. 356 (1886).
20 U. S.
Const., Art. I, � 8.
21 Collector v.
Day, 11 Wall. 113 (1870) ; McCulloch v. Maryland, 4
Wheat. 316 (1819).
22 U. S.
Const., Art. I, � 2, CI. 3.
23 Id. at Art.
I, � 8.

iSEmert

U. S. 334

2*5 Wall. 462 (1866).
25 Id. at 470.
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The question is, how far may Congress go into the regulatory
field, particularly regulation by license, under the guise of its

regulation has
ceased to be incidental and has become primary?
Clearly, in
those fields where there is also the power to regulate, the ques
tion does not arise,26 but in those fields where the Congress has
no express power to regulate this question becomes one of pri
mary importance.
In 1794,27 retail dealers in wines and foreign distilled liquors
were required to obtain and pay for licenses, and to renew them
annually or suffer a penalty. This was repealed in 1802.28
From time to time, license taxes have been laid on various occu
pations. In form, these licenses are to the effect that no person
shall engage in certain named trades or businesses until they
taxing

obtain

power before the Court will say that such

a

license from the United States.29

In 1866, due to a discussion in the legal world, as to exactly
what rights a licensee acquired by a license granted under the

taxing power, Congress amended the Acts of 1864-65 30 by sub
31
The
stituting the words, "special tax," for the word, "license."
mis
desired
to
reason given was that Congress
guard against
construction of legislative intention and to prevent people from
believing that they derived from the license, obtained under the
revenue acts, an authority to carry on the licensed business inde
pendently of state regulation and control.
The claim was made that an individual, when he paid the
fee and received the license, was thereby licensed to carry on
the business despite any regulations which the state govern
ments might promulgate concerning the business.
This view, however, was not sustained by the courts. In the
License Tax Cases32 the Supreme Court came to the conclusion
that the granting of a license under the taxing power was noth
ing more than a mere form of imposing the tax in question, and
that it implied nothing more, except that the licensee would be
subject to the penalties provided under the law if he did not
The license conveyed no authority to
pay the license fee or tax.
carry

on

the licensed business within

26Veazie Bank

v. Fenno,
(1794).
232 Stat. 148 (1802).

27

248-258, 472-485 (1864-65).

Ibid.

3il4 Stat. 113, 116, 137, 301
32 5 Wall. 462
(1866)
.

(1866).

state.

(1869).

1 Stat. 376

2913 Stat.
39

8 Wall. 533

a
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a certain amount of regulation of the
occupation would be constitutional, saying,

The Court hinted that
taxed business

or

"No interference

acted within

by Congress with the business of citizens

trans

State is warranted by the Constitution, except such as
incidental to the exercise of powers clearly granted to the

is

strictly
legislature."

a

33

The conclusion being that

a taxing statute might have other
long as the objects remained "incidental."
birth to the practice of using the taxing power in con

objects in view

as

This gave
nection with social
In the

or

moral ends.

Kollock,3* the conclusion was reached
that,
long
legislation bore some reasonable relation to
the exercise of the taxing authority, it would not be invalidated
because of any supposed motives which might have induced the
case

as

statute.

as

of In

re

the

The Court went on,

"The act before us is on its face, an act for levying taxes, and
although it may operate in so doing to prevent deception in the sale
of oleomargarine as and for butter, its primary object must be as
sumed to be the raising of revenue." 35

McCray case,36 an Act of Congress 37 was involved
which imposed an excessive tax on oleomargarine colored so as
to resemble b'utter, and imposed a license upon manufacturers
and dealers in oleomargarine. The statute also imposed detailed
requirements, in the form of regulations, upon the licensees, as
to the manufacture, sale and packing of the product. Here, Con
gress suppressed the product excessively taxed, and set up
through the means of the license a control system over those who
were engaged in the manufacture and sale of oleomargarine.
This Act the Court sustained, quoting with approval from In re
Kollock, the language above quoted.
Thus, Congress was able to regulate a business which it felt
was guilty of deception in the sale of its product.
This industry,
in its intrastate business, could have been reached under no
In the

other federal power.
33

Id. at 471.

34

165 U. S. 526

36

Id. at 536.

36

McCray

v.

United States, 195 U. S. 27
(1886), 26 U. S. C. A. ��

"24 Stat. 209

(a)

(1)

(1934).

(1897).
(1904).
970-983, 990, 1360, 1361, 1691
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The Narcotic Drug Act38 required those who "produced,
manufactured, imported, compounded, dealt in, dispensed, sold,
distributed or gave away opium or coca leaves, or their
compounds, derivatives," etc., to register and pay a special
tax. Sales of these drugs, except to persons who gave orders on
forms issued by the Commissioner of Internal Revenue, which
orders had to be preserved for official inspection, were made
unlawful. Persons were forbidden to obtain the drugs by means
of such order forms for any purpose other than the use, sale
distribution by them in the conduct of a lawful business

or
or

legitimate practice
profession.
The Supreme Court said that the question to be decided was
whether the regulatory provisions had any relation to the taxing
of

a

power.

In

five to four decision,39 the
affirmative, saying,
a

in the

Court answered the

question

"Considered of themselves, we think that they (the regulations)
keep the traffic (drug) above board and subject to inspection
by those authorities who collect the revenue." 40
tend to

In the

States

same

v.

"

Jin

paragraph, the Court said, quoting from United
Fuey Moy: 41

'It may be assumed that the statute has a moral end as well
in view, but we are of the opinion that the District Court,

as revenue

in

treating those ends

as

and within the limits of

Note, here, how

to be reached

a revenue

only through a revenue
42
was right.'

measure

"

measure,

far the

regulations go. There seems to be
a license granted under a power to
regulate and the license granted under this Act, as far as actual
government control of the industry is concerned.
In the Child Labor Tax Case*3 the Supreme Court decided
that Congress stepped outside of its taxing sphere when it im
posed an excise tax of 10% of the annual net profit on any person
employing child labor in his business. The Court held that the
very little difference between

38

1391

38 Stat. 785

(1914),

26 U. S. C. A.

�� 1040-1051, 1053, 1054,

(1934).
39

United States

49

Id. at 94.

v.

Doremus, 249 U. S. 86 (1919).

�241 U. S. 394, 402 (1916).
249 U. S. 86, 94 (1919).
�259 U. S. 20 (1922) ; cf. Hill

42

v.

Wallace,

259 U. S. 44

(1922).

1383-
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imposi
penalty, for only those were liable who employed child
labor, disobeying the law. The statute on its face was not a rev
enue measure, but a penalty statute.
The authorities generally do not consider the licenses granted
under the taxing power as being true licenses, but rather, as does
Cooley,44 consider them as mere conveniences in the collection of
primary
tion of

purpose of the statute was not revenue, but the

a

revenue.

Consider the practical effect; the business is illegal until the
As to those persons 43

fee is paid and the license is secured.
44

4

45

Here

Cooley, Taxation (4th

ed.

1924) � 1675.

listed those businesses and occupations which, at various
times have been subjected to licenses under the taxing power:
are

[14 Stat. 117 (1866), as amended by 16 Stat. 256 (1870), 48
(1933), 48 Stat. 315 (1934), 26 U. S. C. A. � 1394 (c) (1934);
14 Stat. 117 (1866), as amended by 16 Stat. 256 (1870), 18 Stat. 311
(1875), 19 Stat. 213 (1876), 48 Stat. 16 (1933), 48 Stat. 315 (1934), 26
U. S. C. A. � 1398 (c) (1934) ; 44 Stat. 95 (1926), 26 U. S. C. A. � 1395
(1934)].
Manufacturers of stills and rectifiers [15 Stat. 151 (1868), as amended
by 20 Stat. 342 (1879), 26 U. S. C. A. � 1394 (j) (1, 3) (1934) ; 21 Stat.
149 (1880), 26 U. S. C. A. � 1394 (j) (2) (1934); 15 Stat. 151 (1868),
26 U. S. C. A. � 1398 (g) (1934); 15 Stat. 130, 150 (1868), as amended
by 16 Stat. 41, 42 (1869), 17 Stat. 239, 244 (1872), 17 Stat. 401-403
(1872), 20 Stat. 333 (1879), 26 U. S. C. A. � 1394 (f) (1934)].
Manufacturers of, or dealers in, oleomargarine [24 Stat. 209 (1886),
as amended by 29 Stat. 253
(1896), 30 Stat. 466 (1898), 32 Stat. 194,
195 (1902), 44 Stat. 71, 111 (1926), 26 U. S. C. A. �� 972 (a), 973 (a),
974 (a), 1360, 1413 (1934)].
Manufacturers of, or dealers in, process, renovated or adulterated
butter [32 Stat. 194, 195 (1902), 26 U. S. C. A. �� 992 (a), 993 (a, b),
1366 (1934) ; 24 Stat. 209 (1886), as amended by 29 Stat. 253 (1896), 30
Stat. 466 (1898), 32 Stat. 195 (1902), 44 Stat. 97, 111 (1926), 26
U. S. C. A. � 1413 (1934)].
Manufacturers of, or dealers in, filled cheese [29 Stat. 253, 254
(1896), 26 U. S. C. A. �� 1002 (a), 1003 (a), 1004 (a), 1373 (1934); 14
Stat. 113 (1866), as amended by 17 Stat. 252 (1872), 26 Stat. 624 (1890),
29 Stat. 253 (1896), 26 U. S. C. A. � 1402 (a) (1934); 24 Stat. 209
(1886), as amended by 29 Stat. 253 (1896), 30 Stat. 466 (1898), 32 Stat.
195 (1902), 44 Stat. 71, 111 (1926), 26 U. S. C. A. � 1413 (1934)].
Manufacturers or packers of mixed flour [30 Stat. 467 (1898), 26
U. S. C. A. � 1378 (1934)].
Manufacturers, importers, producers, etc., of opium, coca leaves, etc.
Stat.
785, 786 (1914), as amended by 40 Stat. 1130 (1919), 44 Stat.
[38
96, 97 (1926), 45 Stat. 867 (1928), 26 U. S. C. A. �� 1041 (c), 1383,
1384, 1385-1386, 1387-1388 (a), 1390 (a), 1391 (a) (1934)].
Brewers

Stat. 16
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law, there seems to be no great practical
difference between a license granted under the taxing power and
one granted under a regulatory power.
The Act demands a fee
and the licensee is subjected to regulations, which, as in the

who

are

subject

to the

Narcotic Act,46 go to the heart of the business. Distinctions may
be drawn and fine hairs split, but to the business man a license

license, whatever its name or whatever the power from
springs.
In this type of license, there is no discretion as to whether
the license will issue or not. If the tax is paid, the license must
issue. There can be no revocation. If the regulations are vio
lated, a criminal penalty only attaches.
Thus, it seems that Congress, by an act which on its face is a
revenue
statute, may, in those instances where the public
health,47 morals,48 safety,49 and welfare 50 demand protection,
regulate businesses and occupations which are, in the whole,
incapable of being satisfactorily regulated by the states under
their police power, as long as the regulations are incidental to
the revenue purpose. The Doremus case 51 represents, to this
date, the extremity of regulation under the guise of the revenue
is

a

which it

power.

In the light of decisions discussed, it seems that, in the
future, the present limits of the regulatory field incident to the
taxing power will not be extended. However, it must be said, in
the light of the liberal and enlarged construction given the com
merce clause by the courts, and the tendency of courts to regard
all legislation as prima facie constitutional, that, in those cases
where there is a strong moral purpose coupled with a proper
designing of a statute, this regulatory power incident to the
taxing power may be constitutionally extended.
Manufacturers of tobacco, cigars, etc., brokers, pawnbrokers, shipbrokers, custombrokers, bowling alley and billiard room proprietors, shoot
ing gallery proprietors, riding academy proprietors, passenger automobiles
for hire [43 Stat. 326, 327 (1924), 26 U. S. C. A. �� 212-220 (1926);
repealed by 44 Stat. 125 (1926)].
46 38
Stat. 785 (1914), 26 U. S. C. A. �� 1040-1051, 1053, 1054, 13831391 (1934).
47
McCray v. United States, 195 U. S. 27 (1904).
48
United States v. Doremus, 249 U. S. (1919).
49

Ibid.

so

Ibid.
Ibid.

si

304

GEORGETOWN LAW JOURNAL

[Vol.

24

III
Regulatory Licenses
A.

Foreign Commerce

The Congress is given the power to regulate

commerce

with

the foreign nations and among the several states.52 Losing no
time, the first Congress assembled under the Constitution passed
53

providing for the regulation and licensing of ships, ves
sels, captains, other officers and seamen. From time to time,
these laws have been added to and changed. Today, there exists
a comprehensive licensing system covering the registration and
enrollment of vessels and ships engaged in foreign and coasting
trade,54 masters,55 mates,56 pilots57 and engineers.58
Gibbons v. Ogden 59 upheld the regulation of coasting ves
sels; Chief Justice Marshall pointed out that this power had
laws

been exercised from the commencement of the Federal Govern
ment with the consent of

and has

uniformly

all, and "that all America understands

understood the word 'commerce' to compre

hend navigation." 60
In reference to the

enrollment and licensing of vessels
the Supreme Court, in Sinnot V.
trade,
engaged
coasting
Davenport,61 said,
in the

52

U. S.

Const., Art. I, � 8, CI. 3.
(1789) ; 1 Stat. 131 (1790), 46 U. S. C. A. �� 574-576,
596, 597, 602-604, 653-655, 661 (1926) ; 1 Stat. 305 (1793), 46 U. S. C. A.
�� 251, 252, 259, 262-269, 273-279, 287, 294-301, 303, 304, 307-315, 317, 318,
321-329, 333, 335 (1926).
54 46 U. S. C. A.
�� 11-63, 255-274 (1926).
55 46 U. S. C. A.
�� 222-240 (1926). These statutes set up boards of
local inspectors at principal points for the purpose of issuing, renewing,
suspending and revoking licenses. A penalty is provided for those who
hire any master, mate, pilot or engineer who is not licensed. Licenses to
officers are for five years, subject to renewal upon a satisfactory certificate
as to color-blindness.
In cases of revocation, the accused is allowed to
Requirements as to
appear by counsel, and to testify on his own behalf.
capacity, experience, habits of life and character are set up for masters
Licenses may be suspended or revoked
of steam vessels over 700 tons.
upon proof of bad conduct, intemperate habits, incapacity and inattention.
s3l Stat. 55

56

Ibid.

57

Ibid.

58

Ibid.

ss>9 Wheat. 1

(1824).

See also Hazey v. Buchanan, 16 Pet. 215 (1842) ; Badger v. Gutierez,
111 U. S. 734 (1884) ; The Lottawanna, 21 Wall. 588 (1874) ; Providence
Co. v. Hill Mfg. Co., 109 U. S. 578, 589 (1883).
69

61

22 How. 227

(1889).
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"The whole commercial marine of the country is placed by the
regulation of Congress, and all laws passed by

Constitution under the

body in the regulation of navigation and trade, whether foreign
coastwise, is therefore but the exercise of an undisputed power." 02

that
or

v. Board of Wardens of the Port of Philadelphia,63
right of Congress to license pilots was affirmed on a reitera
tion of the principles announced in Gibbons V. Ogden.6i
The Federal Government, in the customs field, has evolved
an elaborate system of permits to govern the unlading and
importation of goods.65 The Congress, in 1910,66 authorized
collectors under the direction of the Secretary of the Treasury
to license customhouse brokers, and forbade the transaction of
the business without a license. The requirements for the license
were, first, American citizenship, and second, good moral char
acter. The Secretary was expressly given the power of revoca
tion after a hearing; for which, notice and an opportunity to be
heard by counsel was provided, in the nature of a rule to show
cause why the license should not be revoked.
There was the
right of appeal to the district courts of the United States from
the decision of the Secretary, within thirty days after the

In Cooley

the

decision.67
Licenses
In

for Importation of Nursery Stock.

1912, Congress approved of

an

Act

68

to

regulate the impor

tation of nursery stock and to enable the Secretary of Agricul
ture to establish quarantine districts. The Act made it unlawful
for any person to import or offer for entry into the United States

stock, without a permit issued by the Secretary of
Agriculture under the rules and regulations promulgated there

any nursery

under.
62

7d. at 243.

63

12 How. 299

64

9 Wheat. 1

(1851).
(1824).
65 42
Stat. 1453 (1923), as amended by 43 Stat. 748 (1925), 19
U. S. C. A. � 33 (1926); 42 Stat. 953, 954, 955 (1922), 19 U. S. C. A.
�� 260, 262-266 (1926) [these sections have been repealed by 46 Stat.
762 (1930) but corresponding provisions are in effect under 46 Stat.
714,
715, 716 (1930), 19 U. S. C. A. �� 1448-1453 (1934)]; 36 Stat. 901 (1911),
as amended by 41 Stat. 402
(1920), 19 U. S. C. A. �� 261, 267 (1926).
66 36
Stat. 464, 465 (1910), as amended by 36 Stat. 1167
(1911), 19
U. S. C. A. �� 415-417 (1926).
67 For
a discussion of this
Act, see 30 Op. Att'y Gen. 123 (1913)
6�37 Stat. 315 (1912), 7 U. S. C. A. ��
151-154, 156-165
,

(1926)'.
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Whenever the Secretary, after due notice and hearing, deter
mines that the unrestricted importation of any "plants, fruits,
vegetables, roots, bulbs, seeds" and other plant products not

included by the term "nursery stock" would result in the intro
duction of injurious plant diseases or insect pests, the same is
made

subject to the rules and regulations governing the impor

tation of nursery stock until the promulgation of the Secretary
has been withdrawn.69

Exports also, at least as to apples and pears, have come
licensing field by an Act of Congress, June 10,
1933.70 The Secretary of Agriculture was empowered to make
rules and regulations setting up standards for the exportation
of apples and pears. The exportation is forbidden unless accom
panied by a permit which sets forth the grade of the goods.
This power in the Federal Government to regulate in the field
of foreign commerce is plenary, it is undisputed, of long stand
ing; its licensing systems extend from the birth of the gov
within the federal

ernment.

B. Interstate Commerce

"To regulate commerce among the several states" 71 is the
source of the growth and development of the power of the Fed
eral Government to regulate the conduct of individuals.

It is

the rock upon which the foundation as to regulation has been
built. Practically all the licensing acts fall within this field. As
the purpose of this article is to point to the growth of federal
licensing, the various acts will be discussed chronologically;
some

upon

will

only be mentioned, others will be detailed, depending
the characteristic features of the licensing system.

Warehouses.
The first
69

72

of the great licensing acts, United States Ware-

37 Stat. 319 (1912), 7 U. S. C. A. �� 151-154, 156-160, 162-165
(1926) ; 37 Stat. 853 (1913), 7 U. S. C. A. � 155 (1926) ; 38 Stat. 1113
(1915), 7 U. S. C. A. � 166 (1926) ; 39 Stat. 1165 (1917), as amended by
44 Stat. 250 (1926), 7 U. S. C. A. � 161 (1934) ; 41 Stat. 727 (1920), 7
U. S. C. A. � 167 (1926) ; 45 Stat. 468, 565 (1928), 7 U. S. C. A. �� 164a,
165a (1934).
70
Export standards for apples and pears, 48 Stat. 123 (1933), 7
U. S. C. A. � 581 (1934).
" U.
S. Const., Art. I, � 8, CI. 3.
72 Prior
Licensing Acts:
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The power of
house Act,73 became law on August 11, 1916.
Congress to regulate in this field in the manner of the Act has

challenged, it apparently being conceded that this Act
authority vested in Congress by the commerce
clause, and that the regulating and licensing of warehouses
handling commodities intended for interstate commerce is valid.
A summary of the licensing features of the Act will demonstrate
not been

is well within the

its control

over

the individual and his business.

Establishments
serums,

for

the

preparation

and

manufacture

toxins and anti-toxins to be used in interstate

of

viruses,

commerce

were

licensed under the Secretary of the Treasury, and the sale, barter or
exchange of such products from an unlicensed plant in interstate commerce
forbidden.

The

establishments

subjected to inspection as a
(1902), 42 U. S. C. A. �� 141-148
(1926). This Act, as amended by 37 Stat. 309 (1912), 42 U. S. C. A.
� 145 (1926), provided for a board to make rules and regulations, to issue,

was

condition of the license.

suspend

were

32 Stat. 728

and revoke licenses.

No

provision for a hearing was set up in the
or imprisonment or both was provided
for offenses in violation of the Act.
See 29 Op. Att'y Gen. 340 (1912).
In 1913, Congress provided the same system of licensing for establish
ments engaged in the manufacture and preparation of viruses, serums,
toxins, anti-toxins and analogous products for domestic animals, under
the direction of the Secretary of Agriculture.
37 Stat. 832 (1913), 21
U. S. C. A. �� 151-158 (1926).
Under the Cotton Standards Act, 42 Stat. 1517 (1923), as amended
by 47 Stat. 1621 (1933), 7 U. S. C. A. �� 51-65 (1926), the Secretary of
Agriculture was authorized to set up cotton standards and it was made
unlawful to transact, or ship cotton in interstate commerce by any other
designation. The Secretary was empowered to license classifiers and to
suspend and revoke such licenses after a hearing. Violation of the Act
was made a misdemeanor, subject to fine, imprisonment, or both.
See 33
Ops. Att'y Gen. 513 (1923).
The Grain Standards Act, 39 Stat. 482 (1916) , 7 U. S. C. A. �� 71-87
(1926), though passed before the Cotton Standards Act, is based upon
the same principle, and authorizes the Secretary of Agriculture to license
inspectors and graders under the principles outlined in that Act. The
Secretary may suspend or revoke any license whatever, after opportunity
for hearing has been given the licensee, and he is to determine whether
such licensee is incompetent or has knowingly or carelessly graded grain
improperly. Pending investigation, the Secretary may suspend the license
without a hearing. This Act is referred to in Merchant's Exchange v.
Missouri, 248 U. S. 365 (1919) ; Lemke v. Farmers' Grain Co., 258 U. S.
50 (1922); Farmers' Grain Co. v. Langer, 273 Fed. 635 (C. C. A. 8th,
1921).
statute.

73

1463

A

penalty by

way of fine

39 Stat. 486 (1916), as amended by 42 Stat. 1282 (1923), 46 Stat.
(1931), 7 U. S. C. A. �� 241-273 (1926-1934).
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"The term 'Warehouse'

.

.

.

shall be deemed to

mean

every

build

ing, structure or other protected inclosure in which any agricultural
." 74
product is or may be stored for interstate or foreign commerce.
.

.

The Secretary of Agriculture is authorized to license any
warehouseman dealing in agricultural products in interstate or
foreign commerce, provided the warehouseman furnishes bond
to

secure

faithful

performance and

agrees to abide

by the terms

of the Act and the rules and regulations promulgated there
under.
He is also authorized to set up standards for agricul
tural

products and to license inspectors, classifiers, and samplers
products stored.
The Act prescribes and regulates in detail the method of
storing and mixing products, and the form and issuance of ware
house receipts, as well as the information to be shown thereon.
The licensee is required to keep in a place of safety complete
records of products stored or withdrawn, of all warehouse
receipts issued, returned and cancelled; and, further, to report
to the Secretary, concerning his warehouse, the condition, con
tents and operation thereof.
The Secretary, after opportunity for hearing has been
afforded to the licensee, may suspend or revoke any license for
any violation of the Act, or upon the ground that unreasonable
or exorbitant charges have been made for services rendered.
Pending an investigation, he may suspend a license temporarily
without hearing.75
of the

Federal Water Power Act.
The power of Congress to control water power development
rests upon three definite provisions of the Constitution.76 Ever
since Gibbons v. Ogden,77 it has uniformly been held that the
74

(1916), as amended by 42 Stat. 1282 (1923), 7
(1926).
75 In the
regulations for storing wool, issued by the Secretary on
March 12, 1931, Reg. No. 128, the following were made grounds for the
revocation of a license: where a warehouseman (1) is bankrupt, (2) has
parted, in whole or in part, with his control over the warehouse, (3) has
his business in the process of dissolution or it has been dissolved, or (5)
has in any other manner become non-existent, incompetent, or incapacitated
39

Stat.

U. S. C. A.

�

486

242

to conduct the business of the warehouse.

This Act is mentioned in Alabama Warehouse Co.

v.

State,

227 Ala.

258, 149 So. 843 (1933) ; Federal Compress & Warehouse Co. v. McLean,
291 U. S. 17 (1934) (in connection with state taxing acts).
76 U. S.
Const., Art. IV, � 3 (control of lands and territories of the
United States) ; id. at Art. I, � 8 (commerce clause) ; id. at Art. II, � 2

(treaty-making power)
77

9 Wheat. 1

.

(1824).
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Congress under the commerce clause comprehends
navigation within the confines of every state, in so far as im
provement in navigation is in any manner connected with com
Congress may prohibit
merce, whether interstate or foreign.
any structure within or over navigable waters, may abate as
nuisances any structures obstructing navigation or erected
without its consent, may establish and change harbor lines,
limit extensions of structures into the water, may enter upon
any system of improvement designed to stabilize or confine the
flow, and may forbid diversions of water from any navigable

power of

stream.78
Based upon these constitutional powers, Congress has from
time to time enacted various legislative expressions of its policy
toward water power development.
These legislative acts have

proceeded along two distinct lines, one, with relation to the
public lands and reservations of the United States,79 the other,
with relation to navigable waters.80
78

United States

v. Coombs, 12 Pet. 72 (1838) ; Steamship Co. v. Joliffe,
(1864) ; Bridge Co. v. United States, 105 U. S. 470 (1881) ;
Union Bridge Co. v. United States, 204 U. S. 364 (1907).
� Act of June
26, 1866, 14 Stat. 253 (1866), 30 U. S. C. A. � 51, 43
U. S. C. A. � 661 (1926), authorized the acquisition of rights for mining,
agricultural, manufacturing and other purposes.
Act of July 9, 1870, 16 STAT. 217 (1870), 30 U. S. C. A. �� 35, 36, 38,
47, 52, 43 U. S. C. A. �� 661, 766 (1926), concerned vested rights in lands
of the United States for canals and irrigation ditches.
Act of March 3, 1891, 26 Stat. 1102 (1891), 43 U. S. C. A. � 947
(1926), provided for a permanent record of rights' acquired for irrigation

2 Wall. 450

purposes.

Act of May 14, 1896, 29 Stat. 120 (1896), 43 U. S. C. A. � 957 (1926),
authorized the Secretary of the Interior to issue permits (these were con
strued to be mere licenses revocable at will) for rights of way, stations,

grounds and reservations for the generation of electric

power

on

public

lands.
Act of May 11, 1898, 30 Stat. 404 (1898), 43 U. S. C. A. �� 951, 956
(1926), amended the Act of 1891, supra, and encouraged the development
of electric power in connection with rights of way taken for the primary
purpose of irrigation.
Act of February 15, 1901, 31 Stat. 790 (1901), 43 U. S. C. A. � 959
(1926), was designed to supersede all prior legislation on the subject. It
applied almost exclusively to water power development and served as
practically the sole authority under which public lands and reservations
might be acquired for purposes of water power development until the
Federal Water Power Act of 1920, 41 Stat. 1063 (1920), 16 U. S. C. A.
�� 791-823 (1926).
89 In
1802, there was an appropriation for the erection of public piers
in the Delaware River.
In 1819, Congress authorized a survey of the
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In 1920, there were two bills present in Congress concern
ing water-power ; the Navigable Water Bill which had a double
aspect, the improvement of navigation and the harnessing of
surplus water for power purposes, and the Public Land Bill,
which had for its purposes the development of streams flowing
through public lands to power uses, and the impounding of water
on public lands for irrigation purposes.
These two bills had one element in common the develop
�

ment of power and so were combined into the Federal Water
Power Act of June 10, 1920.81
�

The

applicant

for

term not to exceed

a

power

fifty

project

may

secure a

years, which license is

license for
a

a

contract82

between the licensee and the government, and contains all the
conditions which the licensee must fulfill. The license, except
for

a

breach of

tributaries of the

conditions, cannot be altered during its term by
Mississippi.

In

1824, general

made under the direction of Congress.
were
passed for the regulation and

surveys for canals

Beginning
control

of

with

1884, various

structures

in

or

were

acts
over

navigable streams. These acts were brought together in the Act of March
3, 1899, 30 Stat. 1151 (1899), 33 U. S. C. A. �� 401, 403 (1926). The
Act of July 5, 1884, 23 Stat. 154 (1884), was the first specific authorization
for the construction of a power project in a navigable stream.
This au
thorization was followed in the succeeding 22 years by a series of over
thirty special acts granting permits, perpetual in their term and subject
to

no

restrictions.

The Act of June

21, 1906, 34 Stat. 386, 387 (1906), 33 U. S .C. A.
(1926), fixed conditions, which were to attach to each specific authori
zation for the construction of water power projects on navigable waters.
In the ten years following, some twenty special acts were passed, but,
because President Roosevelt, in 1908 and 1909, vetoed the Rainey and
James River bills on the ground that the grants were too broad, Congress
passed the Act of June 23, 1910 36 Stat. 593 (1910), 33 U. S. C. A. � 421,
c. 9n. (1926).
This Act limited grants to fifty years and authorized certain
changes to be made for the purpose of covering the costs of investigation.
In 1912, President Taft vetoed the Coosa River bill on the ground
that there was provided no method for the collection of the charges made
by the government. From 1912 to 1920, the development of water power
became stagnated.
8141 Stat. 1063 (1920), as amended by 46 Stat. 797, 798 (1930), 16
The principal change was to relieve the
U. S. C. A. �� 791-823 (1934).
Secretaries of War, Agriculture and Interior as the commission, and to
establish a commission of five appointed by the President.
82 Licenses are of five standard forms:
(1) preliminary permit; (2)
license for major project on navigable streams; (3) license for major
project on public lands or reservations; (4) license for minor project; and
(5) license for transmission line. For examples, see First Annual Report
of Federal Power Commission (1921) 201, appendix G.
c.

9n.
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Congress or the President without the consent of the licensee.
However, where a licensee fails to commence construction under
his license, the same may be cancelled by executive action, but
after construction has started, only by judicial action.
When a license expires, the United States may take over the
properties of the licensee for its own use, permit them to be
taken by another, or issue a new license to the old licensee. If
the properties are taken away, the licensee must be paid his "net
investment" in the properties, an amount equal to the actual
investment plus severance damages and less such sums in depre
ciation and amortization

reserves

as

have .been

during the license period after deducting
investment.

accumulated

fair return upon the
"Unearned increment" and other intangibles are
a

recognized in this computation. If the license is renewed,
"upon reasonable terms."
The licensee is required to plan his project so that it will
conform to a scheme of development providing for the fullest
reasonable utilization of the resources of the stream. This plan
of development is the work of the commission.
He must main
tain the plant in good operating condition, make the necessary
replacements, provide out of earnings adequate depreciation
reserves for such purpose, and maintain a system of accounting,
according to the form prescribed by the commission. He must
pay a reasonable annual charge to the United States as reim
bursement for a proper share of the cost of administering the
Act, and as recompense for the use of its land or other prop
not

it must be

erties.
In addition to the issuance and administration of

licenses,

the commission is given jurisdiction over the regulation of rates,
services and securities in intrastate business wherever the states

have not provided agencies for such regulation, and in interstate
business where the states have not the power to act.
The

procedure of securing a license is roughly like this: a
declaration of intention is filed with the commission; then the
commission must establish its jurisdiction by a sufficient investi

gation; if the project involves public lands or reservations, or
the commission concludes from the evidence that the stream is

"navigable waters," or the project involves a non-navigable part
of the stream, headwaters or a non-navigable tributary of a
navigable stream, and the commission concludes that the inter
ests of foreign or interstate commerce will be affected by the
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83
there being juris
proposed structure, there is jurisdiction;
diction, and the plans of the project fitting into the scheme of
the development for the particular waterway, a license is offered
which the petitioner may or may not accept. A petitioner some
times finds himself in the following position. He wishes to con
struct a dam and an electric power plant upon the non-navigable
portion of a stream or on a non-navigable tributary of a navi
gable stream ; if he builds without a license and the structures
are detrimental to the navigable part of the stream, the Attorney
General will have them removed in a judicial action; if in the

first instance he seeks

jurisdiction, he

has

a

license and the commission decides it

cannot then build without

submit either way.84
The provisions of the Act

are

a

license; he must

necessarily limited by the

con

stitutional powers of Congress and, therefore, the licenses must
be so limited. In New Jersey V. Sargent,85 the Act was attacked
the ground that it was in violation of the Tenth Amendment
and, therefore, unconstitutional. The Supreme Court dismissed
the action on the ground that, as no license had been issued,
there was no controversy present in the case. The Court, how
ever, took time to point out that it could find nothing on the face
on

of the Act that would make it unconstitutional.86
The license amounts to

than

permission. It is
proposed will affect
that
the
obstruction
is legal.87
navigation, and, further,
There is no statutory right to appeal from a decision of the
commission, but if the commission acts in an arbitrary and
capricious manner, the courts will lend an ear, for, otherwise,
the petitioner or licensee will be deprived of due process.88
The commission is not obliged to license every person who
has complied with a set of conditions or is ready to pay a certain
sum of money, for their action is discretionary in the interest of
navigation, and not ministerial.

also

a

more

a mere

final determination that the structure

33

United States

84

See

v. Rio Grande Irrigation Co., 174 U. S. 690 (1878).
Appalachian Elec. Power Co. v. Smith, 67 F. (2d) 451 (C. C. A.
4th, 1933), cert, denied, 291 U. S. 674 (1934).
85 2 69 U. S. 328
(1926).
86 Le Boeuf
State or Federal Control of the Water Powers of Nav
igable Streams (1927), 15 Geo. L. J. 201, reaches the opposite conclusion.
87
Sanitary District v. United States, 266 U. S. 405 (1924) ; People v.
Hudson River R. Co., 288 N. Y. 203, 126 N. E. 80 (1920)
88 State of Missouri v. Union Elec. Power
Co., 42 F. (2d) 692 (C. D.
Mo. 1930) (also discusses right of licensee to eminent domain).
,

.
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The constitutionality of the delegation of power to the com
89
and Alabama
was upheld in New Jersey v. Sargent

mission

Power Co. v.

Gulf

Power Co.90

The definition of

"navigable

sufficient guide for the adminis
trative officers 91 for their determinations.
In summary, the Power Commission, by its licenses, controls
waters" in the Act

was

held

a

present and future of a development, its services, rates,
accounting methods, initial cost, affiliate relations, transmission
lines, roads, bridges, railways and similar means of communica
tion and transportation necessary or appropriate to the main
tenance or operation of a power project.92

the

Packers and

Stockyards.
Upon the foundation of the decision in Swift & Co. v. United
States 93 and the theory of the "current of commerce," Congress,
on August 15, 1921, enacted the Packers and Stockyards Act.94
Facts before the Court in the Swift case and before Congress 95
conclusively proved that the great packers and stockyard owners
were, by their business methods and practices, obstructing com
This Act regulates the busi
merce and imposing on the public.
and forbids them to
interstate
commerce
in
ness of the packers
"engage in or use any unfair, unjustly discriminatory, or decep
tive practice or device in commerce," or to do any of a number
of acts to control prices or to set up a monopoly.96 The Secre39

269 U. S. 328

90

283 Fed. 606

(1926).
(M. D. Ala. 1922). Other important cases where the
Act has been discussed are: Henry Ford & Son v. Little Falls Co., 280 U. S.
369 (1930) ; United States v. Southern Power Co., 31 F. (2d) 852 (C. C. A.
4th, 1929) ; Peale v. Davis, 19 F. (2d) 695 (App. D. C. 1927) ; Levin v.
Philadelphia Elec. Power Co., 23 F. (2d) 508 (E. D. Pa. 1928). It is
timely to note, in respect of recent excursions of the Federal Government
into the power field as a producer, the language of the court in the Alabama
Power Co. case to the effect that Congress has no power to dam up nav
igable streams for the sole purpose of generating electricity for the sale
thereof. See also, United States v. Central Stockholders Corp., 52 F. (2d)
322 (C. C. A. 9th, 1930) ; Ashwander et al. v. Tennessee Valley Authority
et al, 8 F. Supp. 893 (N. D. Ala. 1934), rev'd, 78 F. (2d) 578 (C. C. A.
5th, 1935).
�i41 Stat. 1063 (1920), 16 U. S. C. A. � 796 (1926).
92 Third Annual
Report of Federal Power Commission (1923) 220.
93 196 U. S. 375
(1905).
94 42 Stat. 159
(1921), 7 U. S. C. A. �� 181-183, 191-195, 201-203,
205-217, 221-229 (1926).
95
Hearings before Committee on Agriculture on H. R. 12272, 66th
Cong. 2d Sess. (1919).
96 42 Stat. 159
(1921), 7 U. S. C. A. � 192 (1926).
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tary of Agriculture is designated as the tribunal to hear
complaints, hold hearings, with notice and opportunity to be
heard, make findings thereon, and order the packers to desist or
A right of appeal is given from
cease any forbidden practice.
the decision of the Secretary to the circuit courts of appeal.
These orders of the Secretary are to be enforced in the district
courts.

The circuit court of

appeals

may take additional evi

dence, if necessary, review, affirm, set aside or modify the orders
The decree of the court is final unless the
of the Secretary.
Supreme Court takes the case on certiorari.97
Title 3 of the Act deals with stockyards and provides for the
supervision and control by the Secretary of Agriculture of stock
yard facilities in connection with the receipt, purchase, sale, on
a commission or straight basis, of livestock, its shipment, weigh
ing, handling and its care in interstate commerce. Stockyards
are graded according to area, and those less than 20,000 square
feet

are

not within the Act.

Commission

men

and dealers

the

of

are

schedule

filing
requires
and, further, that all rates, charges, etc,
shall be just, reasonable, non-discriminatory and non-deceptive.
No schedule of rates can be changed without 10 days notice to
the Secretary of Agriculture and the securing of his permission
to so change. He is authorized to inquire as to the justice, rea
sonableness and non-discriminatory or non-deceptive character of
charges and practices, and to order that such shall cease where
There are the same provisions for
found to offend the Act.
appeal and enforcement as in the case of packers. Further, the
Secretary is authorized to make necessary rules and regulations
to carry out the Act, to fix rates or the limits thereof and to
prescribe how packers, stockyard owners, commission men, and
dealers shall keep accounts.
The licensing feature of the Act concerns itself, as pointed
out above, with commission men and dealers in live stock. Their
business practices, methods, rates, and systems of keeping books
are regulated in detail ; an analogy would be a public utility busi
There is no choice ; one either submits or gets out of inter
ness.
licensed

or

registered.

The Act

a

of rates for services

state business.

The constitutionality of this Act was upheld in Stafford V.
Wallace,98 when dealers and commission men maintained that
their business was not of an interstate character, but merely
"

36 Stat. 1157

98

258 U. S. 495

(1911),
(1922).

28 U. S. C. A.

� 347 (1926).
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and that, therefore, the attempted regulation and control,
through licensing or any other method, was unconstitutional.
The Court pointed out that commission men and dealers are in
the stream, or current, of commerce, and that they are in a posi

local,

tion to obstruct the free and untrammelled flow of that

com

Based upon the facts known concerning the business
methods and practices of the industry, the Court could not see
merce.

that the regulations were unreasonable.
In Tagg v. United States," the petitioner

was complaining
by the Secretary for his (petitioner's) serv
ices. He claimed that his capital was small and that, therefore,
the regulation amounted to the fixing of charges for the personal
services of brokers. The Court pointed out that the business
methods and practices of the particular stockyard amply bore
out the need for such regulation.100
as

to the rates set

Futures.
101

was an act providing for
prevention and the removal of obstructions and burdens from
the movement of grain in interstate commerce. The Act made it
unlawful for any person to deliver, for transmission through the
mails or in interstate commerce by telegraph, etc., any offer or
acceptance of any contract to deliver in the future, unless such
contract be made through a federal licensed market, designated
"contract market," which designation the Secretary of Agri
culture, upon application, is authorized to make, only when such
board of trade complies with and carries out certain require
ments or conditions. These conditions are :
(1) the keeping of
a record, with prescribed details, of every transaction of cash
and future sales of grain of the board or its members, in perma-

The Grain Futures Act of 1922

the

9�280 U. S. 420
100

(1930).

concerning the Act: United States v. American Live
stock Co., 279 U. S. 435 (1929) ; United States v. Donahue Bros., 59 F.
(2d) 1019 (C. C. A. 8th, 1932) ; United States v. Brown, 4 F. (2d) 270
(W. D. Okla. 1925) ; Ingraham v. Union Stockyards, 5 F. Supp. 486 (D.
Neb. 1933).
The first act
10142 Stat. 998 (1922), 7 U. S. C. A. �� 1-17 (1926).
attempting to regulate futures, known as the Future Trading Act [42
Other

cases

(1921)], was held unconstitutional in Hill v. Wallace, 259 U. S.
(1922), on the ground that the basis of the statute was regulation and
not taxation, and that the regulation was not incidental to the taxation,
Stat. 187

44

but

was

paramount, and further that there

tween interstate and intrastate business.

was

no

distinction made be
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form, for three years, open to inspection of the Depart
Agriculture and Justice; (2) the prevention of the
circulation of misleading prices by a board or any member
thereof; (3) the prevention of manipulation of prices or the
cornering of grain by dealers or operators of a board, and
(4) the board must admit all cooperative associations or their
representatives, who comply with the rules of the board applica
ble to other members, as members, and no rule of the board shall
prevent the return of money, collected by such association, to
nent

ments of

its members

on a

pro rata dividend basis.

Agriculture and the Attor
ney-General are designated as a commission to hear and deter
mine, after due notice, whether any "contract market" has failed
or is failing to carry out the prescribed rules of conduct, and, if
found in default, to suspend its functions as a "contract market"
for a period not to exceed six months, or to revoke such desig
nation.
The commission also has jurisdiction to hear appeals
from decisions of the Secretary of Agriculture refusing to desig
nate any board as a "contract market."
There is the right to
appeal from the decision of the commission to the circuit courts
of appeal.
Chicago Board of Trade V. Olsen 102 upheld the constitu
tionality of the Act on the ground that manipulations on boards
of trade, in futures, had become a constant and recurring burden
and obstruction to interstate and foreign commerce.
As to cash sales, the Court pointed out that such were within
the current of interstate commerce and were indispensable to
the continuity of the flow of grain, citing Stafford V. Wallace 103
and the Swift & Co. v. United States.10*
This Act being based upon interstate commerce, the "con
tract markets" could maintain two systems of rules as to future
trading, one, for interstate business, and the other, for intrastate
From a practical standpoint, however, this is not
commerce.
expedient, and, therefore, the Federal Government's rules and
regulations are applied alike to intrastate and interstate busi
The Secretaries of Commerce and

ness.105

102

262 U. S. 1

103

2 58 U. S. 495

(1923)
(1922).
10*196 U. S. 375 (1905).
.

ios Bartlett-Frazier Co. v. Hyde, 65 F. (2d) 350 (C. C. A.
7th, 1933),
held constitutional the requirements as to reports and the inspection of
Board of Trade of Chicago v. Wallace, 67 F. (2d)
books and records.
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Federal Radio Commission.
The Radio Act of 1927

106

was a

direct result of the ineffec

tiveness of the Act "To Regulate Radio Communication," of
1912.107 It was a general Act, proposing "to regulate all forms
of interstate and foreign radio transmission and communication
within the United States, its territories and possessions" except

ing the Canal Zone and the Philippine Islands.
As amended in 1930, the Act established a commission to
administer its provisions and to make the necessary rules and
regulations consistent with the principles and standards laid
down by Congress.
All licenses issued in pursuance of the prior law were auto
matically terminated by the Act. It directs that no broadcast
ing station shall be used in radio communication, except in
accordance with the provisions of the Act and under a license
granted for that purpose. The commission is authorized to
grant station licenses, renewals, regulate broadcasting periods,
increase or decrease station power as "public convenience, inter
est or necessity" 108 demands. It is also authorized to determine
the question of public convenience, interest or necessity, its
decisions being final, subject to the right of review by the United
States Court of Appeals for the District of Columbia.
In the Act of 1927, on appeal from a decision of the commis
sion to the United States Court of Appeals for the District of
402 (C. C. A. 7th, 1933), upheld the power of the commission to suspend
"contract market" designation for violation of the provisions of the Act.
106 44
Stat. 1162 (1927), as amended by 46 Stat. 844 (1930), 47
U. S. C. A. �� 81-116 (1934). The Federal Radio Commission was replaced
by the Federal Communications Commission. 48 Stat. 1063, 47 U. S. C. A.

�� 151-609 (1934). No substantial changes were made concerning the re
quirements or administration of the radio industry.
107 37 Stat. 302
(1912), 47 U. S. C. A. �� 51-60 (1926). By this Act,
the Secretary of Commerce undertook to license and refuse to license
broadcasting stations and, further, to assign wave lengths, limit power
and regulate hours of broadcasting. On July 8, 1926, the Attorney General
rendered an opinion to the effect that the Secretary did not possess the
This breakdown of departmental regula
power which he was exercising.
tion resulted in

a chaotic condition, which focused the mind of the
public
and the eyes of Congress upon the need for some sort of suitable regulation.
108 This idea of
public convenience, interest or necessity was a new
principle in radio law and had little precedent for its adoption in the

regulation of interstate commerce. For a discussion as to the meaning
of this phrase, see Colorado v. United States, 271 U. S. 153
(1926), where
the Court discusses the Transportation Act of
1920, 41 Stat. 456 (1920),
49 U. S. C. A. �� 71-74, 76-78, 141 (1926).
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Columbia,

a

Commission

24

In Federal Radio
novo could be had.
General Electric Co.,109 the Supreme Court said,

review de
v.

assigned to the courts of the District [ef
but was legislative and advisory,
judicial
because it was that of instructing and aiding the commission in the
the proceed
exercise of power which was essentially legislative
ing in that court was not a case or controversy, and therefore that
decision
is not reviewable by this Court." 110
".

.

.

Columbia]

the
.

.

function

.

was

not

.

.

.

.

.

.

.

.

.

...

by the Supreme Court, Con
as to appeals, limiting the
review in the United States Court of Appeals for the District of
Columbia to questions of law, and provided that findings of fact
by the commission should be conclusive, if supported by sub
stantial evidence, unless it appeared that the findings of the
commission were arbitrary or capricious.112
The constitutionality of the Radio Act, the delegation of
power, and the appellate procedure (1930 amendment) were
before the Supreme Court in Federal Radio Commission v.
Nelson Bros. Bond and Mortgage Co.113 The Court held the Act
constitutional as a legitimate regulation under the commerce
clause ; the delegation of power valid, as the standard of "public
convenience, interest or necessity," as defined by the context and
subject matter of the Act, was a definite guide for administra
tive action; and that the method of appeal was limited to judicial
questions, that is, questions of law.
Practically every phase of the licensing power, under varied
conditions and facts, has received the scrutiny and sanction of
the United States Court of Appeals for the District of Co
In the face of this declaration

gress

amended

the Radio Act

111

lumbia.114
199
119
111

281 U. S. 464

(1930).
468, 470.
46 Stat. 844 (1930) 47 U. S. C. A. ��

Id. at

,

81-116

(1934)

.

112

or

This court has therefore ruled that, upon application for a license
license renewal, the burden is upon the applicant to establish that such
renewal will be in the

public interest, convenience or necessity,
findings of the commission will be sustained unless clearly
against the evidence. Ansley v. Federal Radio Comm., 46 F. (2d) 600
(App. D. C. 1930).
"3 289 U. S. 266
(1933).
114 Radio
transmission, being a form of interstate commerce, is subject
Technical Radio Lab. v. Federal Radio Comm., 36 F. (2d)
to regulation.
111 (App. D. C. 1929) ; KFKB Broadcasting Ass'n v. Federal Radio Comm.,
47 F. (2d) 670 (App. D. C. 1931).
a

license

or

and that the

The Federal Radio Commission acted

arbitrarily because

there

was
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Perishable Agricultural Commodities.

Agricultural Commodities Act,113 is an act,
"to suppress unfair and fraudulent practices in the marketing
of perishable commodities," that is, fresh fruits and fresh vege
tables, whether or not frozen or packed in ice. The Act appar
ently contemplates that in the beginning the whole industry will
be licensed as a matter of course, and that the desired regula
tion and weeding out of undesirables will be accomplished
through a system of yearly renewal of licenses.
The Perishable

hearing or opportunity to be heard. Courier-Journal v. Federal Radio
Comm., 46 F. (2d) 614 (App. D. C. 1931) ; Federal Radio Comm. v. Stromberg-Carlson Tel. Co., 46 F. (2d) 612 (App. D. C. 1931).
Refusal to renew broadcasting license is not a denial of freedom of
speech (First Amendment), nor is it a taking of property in violation of
the Fifth Amendment. Trinity Methodist Church, South v. Federal Radio
Comm., 62 F. (2d) 850 (1932), citing Chicago R. R. Co. v. Illinois, 200
U. S. 561 (1906).
Refusal of commission, after granting a particular frequency, to hear
protests of other applicants for same frequency was held to be error.
Symons Broadcasting Co. v. Federal Radio Comm., 64 F. (2d) 381 (App.
D. C. 1933).
Applicant for renewal of license should receive notice of charges suffi
ciently in advance of hearing to enable him to prepare a defense. Brahy v.
Federal Radio Commission, 59 F. (2d) 879 (App. D. C. 1932).
On questions of evidence before the commission, see Riker v. Federal
Radio Comm., 55 F. (2d) 535 (App. D. C. 1931) ; Durham Life Ins. Co. v.
Federal Radio Comm., 55 F. (2d) 540 (App. D. C. 1931) ; Reading Broad
casting Co. v. Federal Radio Comm., 48 F. (2d) 458 (App. D. C. 1931).
"5 46
Stat. 531 (1930), as amended by 48 Stat. 584, 7 U. S. C. A.
�� 551-568 (1934). Pertinent provisions of the Act:
(1) No person shall engage in the business of a "commission mer
chant, dealer, or broker" (defined in �� 5, 6, 7) without a license, under
certain penalties.
Such licenses are to be issued under the rules and
regulations of the Secretary of Agriculture.
(2) The Secretary may, after notice and opportunity for hearing,
suspend or revoke a license: (a) where a licensee employs in a responsible
position one whose license has been revoked within a year (� 4c) ; (b)
where a licensee has violated any of the provisions of the code of unfair
conduct.
License may be suspended for a period not to exceed ninety
days, and revoked where violations are repeated and flagrant (� 8a) ;
(c) when the licensee does not keep such "accounts, records, and memo
randa" as are required (�9).
(3) The Secretary may revoke a license if he finds that it was
obtained through false and misleading information, upon thirty days notice
and a hearing (� 4e).
(4) The Secretary may withhold a license for a period not exceeding
thirty days, pending an investigation of the information contained in the
application, and, if he believes that the license should be refused, the appli-

no
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Act, and, hence, its provisions
subject of judicial scrutiny and inquiry. This
Act, in so far as it provides no method of appeal from decisions
of the Secretary with respect to the issuance, refusal, suspen
sion, or revocation of a license, is an about face in the policy of
Congress, as compared with the Radio Commission Act, which
Act, in point of time, immediately preceded the Act under dis
cases

have arisen under the

have not been the

cussion.

Also, it

a new development, in that licensees, whose
revoked, are further penalized by being unable to
hold responsible positions as employees in the industry for a
period of two years, one year if employer will furnish bond.

licenses

sets forth

are

cant shall be

hearing within sixty days of the filing of the applica
why the license should not be refused. The Secretary
may then refuse or grant the license (� 4 (d) ).
(5) The Secretary may refuse to issue a license (� 3 (b) ) : (a) where
the applicant has, within two years previous to the application, violated
the code of unfair conduct (unfair practices listed in � 2), for which his
license or the license of any association, partnership or corporation, in
which the applicant held any office, was revoked; (b) where, after notice
and hearing, he finds that the applicant, within the two years past, has
been responsible, in whole or in part, for flagrant or repeated violations of
the code of unfair conduct; (c) if the applicant is a partnership, associa
tion or corporation and one of its officers, or, in the case of a partnership,
one having an interest, has been guilty of violations, as in
(a) and (b) ;
(d) where the applicant has failed to pay a reparation order which has
been issued against him.
(6) The decisions and orders, except reparation orders, of the Secre
tary are final, unless modified, suspended, or set aside by a court of com
petent jurisdiction.
(7) There is provision for an elaborate system of reparation orders
against licensees whose conduct has been found, after notice and hearing,
to be in violation of the code of unfair conduct and has caused damage to
another licensee.
Either party adversely affected by a reparation order
has a right of appeal to the district courts of the United States, where a
trial de novo is had, which is like any other civil suit for damages, except
that the findings of the Secretary are prima facie evidence.
(The amend
ment of 1934 recognized the practice of the Secretary in not holding hear
ings where small sums were involved and provided that hearings need not
The Secretary provides, in
be held for claims involving less than $500.
his rules and regulations issued Aug. 4, 1934, that the parties may agree
to waive a hearing and consent to submission of the case upon sworn

tion,

to show

given

a

cause

sum involved does not exceed $2,000.)
(8) The Secretary is to license inspectors to inspect, when requested,
the class, condition or quality of any perishable commodities offered for
interstate or foreign commerce (� 14).
(9) All licensees shall keep such "accounts, records, and memoranda"
as fully and correctly disclose their business transactions, including the
true ownership of the business, by stock or otherwise (�9).

statements where the
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National Industrial Recovery

Industrial Recovery Act,116 purposed "to
encourage national industrial recovery, to foster fair com
The

National

petition, and
public works,

to

provide

for the construction of certain useful
purposes," provided in section 4 (b)

and for other

that:
"Whenever the President shall find that destructive wage or price
cutting or other activities contrary to the policy of this title are being
practiced in any trade or industry or any subdivision thereof, and,
after such public notice and hearings as he shall specify, shall find it
essential to license business enterprises in order to make effective a code
of fair competition or an agreement under this title, and shall publicly
so announce, no person shall, after a date fixed in such announce
ment, engage in or carry on any business, in or affecting interstate
or foreign commerce, specified in such announcement, unless he shall
have first obtained a license issued pursuant to such regulations as
The President may suspend or revoke
the President shall prescribe.
for
any such license, after due notice and opportunity for hearing,
violations of the terms or conditions thereof. Any order of the Presi
dent suspending or revoking any such license shall be final if in
accordance with law. Any person who, without such a license or in
violation of any condition thereof, carries on any such business for
which a license is so required, shall upon conviction thereof, be fined
not more than $500, or imprisoned not more than six months, or both,
and each day such violation continues shall be deemed a separate
offense."

117

used by the President and expired, as
its
enactment.
after
Query, why was this
year
provided,
or did
unconstitutional
this
Was
provision
power never used?
needed?
Cer
not
was
the
the President believe that
power
This power

was never

one

tainly, it could have been used to an advantage, for history
shows that after the initial rush industry lagged, not seeming
so keen for some of the regulatory provisions upon which the
government insisted. This gave rise to the use of the licensing
power as a moral club to bring dilatory industries into line.
There are two important constitutional questions involved in
the discussion of this section. First, does the federal regulatory
power extend over industry to the extent that the normal pro
visions of codes, covering wages, hours of employment, retail
prices and competition practices, can be forced or imposed upon
industry? Second, has the Congress the power under the Con
stitution to delegate to the President this authority?
"6

(1933), 15 U. S. C. A. �� 701-712 (1934).
197, 15 U. S. C. A. � 704 (b) (1934).

48 Stat. 195
at
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The Federal Government contends that in normal times it
does not possess such regulatory power, but that in this instance
the power was based upon the fact that distressed economic con

ditions had given rise to certain abuses and practices in trades
and industries which were burdening and obstructing interstate
That is, that
commerce to the detriment of the public interest.

existing in the land was a factual situa
justified an enlargement of the federal
regulatory power. The theory of emergency legislation has not
been discussed by the Supreme Court with such frequency that

the emergency condition
tion, the basis of which

its boundaries

are

definite.

In Wilson V. New

118

and the Rent

Law cases,119 the Supreme Court sanctioned an extension of the
federal regulatory field on the basis that the regulations were

valid

as

temporary expedients in times of national stress, the

national stress in both instances being war. During the World
War, the President was given the power to license industries

producing necessaries.120 This grant of power was held to be
valid by several lower courts, but was not passed on by the
Supreme Court. The admonition of Chief Justice White, to
the effect that an emergency may afford a reason for enlarging
the exercise of a power that already exists, but can not give
birth to a power which has never lived, may well be borne in
In declaring that the National Recovery Act was
mind.121
unconstitutional as to the provisions relating to the voluntary
codes,122 the Supreme Court succinctly disposed of the emer
gency argument, by pointing out that :
"Extraordinary conditions may call for extraordinary remedies.
necessarily stops short of an attempt to justify
outside the sphere of constitutional authority.
Extraordinary conditions do not create or enlarge constitutional

But the argument
action which lies

power."

123

The government further contended that the wages and hours
prices, which, in turn, influence the

of labor determine local

national price level, which, in turn, directly affects interstate
The Court pointed out that the government had

commerce.

118

243 U. S. 352

(1917).

Hirsh, 256 U. S. 135 (1921) ; Chastleton Corp. v. Sinclair,
264 U. S. 543 (1924).
iao 40 Stat. 276
(1917), 43 U. S. C. A. � 431n. (1926).
"i Wilson v.
New, 243 U. S. 352 (1917).
iazschechter Poultry Corp. v. United States, 295 U. S. 494 (1935).
119

Block

123

Id. at 528.

v.
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proved too much. To allow the Federal Government such power
would be to subject all processes of production and distribution
to the control of the central government.
".

.

.

the distinction between direct and indirect effects of intra

state transactions upon interstate commerce must be recognized as a
fundamental one, essential to the maintenance of our constitutional

said, there would be virtually no limit
practical purposes we should have a
completely centralized government." 124
system.

Otherwise,

as we

have

to the federal power and for all

In

summation, then, the question

as

to whether

or

not the

exercise of the power granted to the President by this provision
was constitutional, from a regulatory viewpoint, in the fields of

interstate and foreign commerce, must be answered in the nega
tive, that is, unconstitutional as to those provisions which were

normally included in the codes.
As to the equally interesting question of the delegation of
legislative power, the principle is well established that there is
no unconstitutional delegation of power where the legislature
lays down an intelligible principle, rule of conduct, or primary
standard, as a guide to the administrative discretion in filling
in the details of the statute by making rules and regulations
with reference to the subject matter of the statute. This
licensing power of the President was to be used to enforce the
provisions of voluntary codes when certain factual situations
existed, or to "otherwise effectuate the policy of this title." This
gives no clue to the legislative policy. What is the limit of this
licensing power? What subjects are to be covered in the license?
What provisions are to be included?
The title gives several
broad grounds of legislative policy, but there is a difference
between policy, especially when the policy is all inclusive, and
a definite
standard, or intelligible rule, of conduct. In the
Schechter case, the Court concluded that, as to the voluntary
codes, the President apparently was to use his own discretion
and conception of the means necessary to effectuate the policy
of the Act.
This is also true as to the licensing provision.
Uncontrollable discretion granted by Congress to an administra
tive officer is unconstitutional.
The Supreme Court, while not
adding to the already clear doctrine of delegation of legislative
power, did, however, in the Schechter case, put an end to a
growing theory, by pointing out that there is no basis for the
124

Id. at 548.
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times of emergency, the courts will let down
as to the delegation of legislative

the constitutional barriers
power, and

permit Congress

to

delegate its powers to adminis

trative officers.

Agricultural Adjustment Act.f
The Agricultural Adjustment Act 125 is an Act "to relieve
the existing national emergency by increasing agricultural pur
and for other purposes."
chasing power
that
the policy of the Act is :
declares
Congress
.

.

.

In Section 2,

"(1) To establish and maintain such balance between the produc
consumption of agricultural commodities and such marketing
conditions therefor, as will reestablish prices to farmers at a level
that will give agricultural commodities a purchasing power with
respect to articles that farmers buy, equivalent to the purchasing
power of agricultural commodities in the base period. The base period
in the case of all agricultural commodities except tobacco, shall be the
In the case of tobacco, the
pre-war period, August 1909-July 1914.
base period shall be the post-war period, August 1919-July 1929.
"(2) To approach such equality of purchasing power by gradual
correction of the present inequalities therein at as rapid a rate as is
deemed feasible in view of the current consumptive demand in domestic
and foreign markets.
"(3) To protect the consumers' interest by readjusting farm pro
duction at such level as will not increase the percentage of the con
sumers' retail expenditures for agricultural commodities, or products
derived therefrom, which is returned to the farmer, above the percent
age which was returned to the farmer in the prewar period, August
1909-July 1914." "e

tion and

policy, the Secretary of Agriculture is
authorized to enter into marketing agreements 127 (voluntary)
128
or to issue licenses
(coercive) with the limitation that the
To effectuate this

,

f On January 6, 1936, the Supreme Court of the United States, in a
far-reaching decision, held that the Agricultural Adjustment Act was un
constitutional, in that, in attempting to regulate agricultural production,
the Federal Government encroached upon the power reserved to the states
by the Tenth Amendment. United States v. Butler et al., Receivers of

Sup. Ct. 312, 2 U. S. Law Week 373 (1936)
(1933), as amended by 48 Stat. 210, 528, 670, 973,
1223, 1241, 7 U. S. C. A. �� 601-622 (1934).
i2�7d. at 32, 7 U. S. C. A. � 602 (1934).
mid. at 34, 7 U. S. C. A. � 608 (2) (1934).
128 Id. at
35, 7 U. S. C. A. � 608 (3) (1934). "To issue licenses per
mitting processors, associations of producers, and others to engage in the

Hoosac Mills

Corp.,

12548 Stat. 31

56

.
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in the
processors, associations of processors and others engaged
129
or
products thereof,
handling of the agricultural commodities
be in the current of interstate or foreign commerce.
The 1934 amendment, while designated as an act to clarify
the existing Act, was, in truth, an expansion of the delegation of

Secretary of Agriculture. The language of the
to marketing agreements 130 was broadened so as
to include producers, but the language of the licensing power
was not so changed.
The general plan was to enter into marketing agreements,
power to the

amendment

the

use

as

of the license to be restricted to

particular

cases

where

the unfair practices and charges could not be eliminated by the
marketing agreement.131 The legislative history stresses the

incidental, except that a few
possible.132
From a practical standpoint, however, marketing agree
ments had to be supplemented or supported by licenses, in order
that the unsigned minority would not gain an advantage.
Therefore, the practice of the Secretary has been to issue licenses
in two situations, first, to supplement marketing agreements for
any industry where there was an unsigned minority, and second,
as a coercive means of carrying out the policy of the Act, where
marketing agreements for the industry have not been entered
point that the license
Senators could not

see

was

to be

how this would be

into.

subjects of control, by license, are limited to those en
gaged in handling agricultural commodities "in the current of
interstate and foreign commerce." The terms and conditions of
a license are limited to those "not in conflict with existing Acts of
The

or foreign commerce, of any agri
product thereof, or any competing commodity or
The Secretary of Agriculture may suspend or revoke
product thereof.
any license, after due notice and opportunity for hearing, for violations
of the terms or conditions thereof.
Any order of the Secretary suspend
ing or revoking any such license shall be final if in accordance with law."
129 Id. at
38, 7 U. S. C. A. � 611 (1934). Basic agricultural com
modities are defined as "wheat, cotton, field corn, hogs, rice, tobacco, and
milk and its products."
By the amendment of 1934, the following com
modities were added: rye, flax, barley, grain sorghum, cattle, sugar beets,

handling,

cultural

in the current of interstate

commodity
.

sugar

cane

139

.

or

.

and peanuts.
as amended by 48 Stat.

Id. at 34,

528, 7 U. S. C. A. � 608 (2)

(1934).
131
See Hearings before Committee on Agriculture
H. R. 3835, 73d Cong., 1st Sess. (1933) 11, 12.

132/6id.

and

Forestry

on
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Congress" and "necessary to eliminate unfair practices or
charges that prevent or tend to prevent the effectuation of the
declared policy and the restoration of normal economic condi
tions in the marketing of such [agricultural] commodities or
products." 133 These limitations are very broad, but do offer
some guide to the administrative discretion.
The marketing agreements and, hence, the license usually
cover such subjects 134 as:
(1) the fixing of wholesale or retail
prices; (2) the definition and rules of fair practice, usually list
ing those which are considered unfair; (3) a method of admin
istration; (4) a somewhat elaborate and involved system for
controlling production.
The question as to the constitutionality of these licensing
powers has not as yet been determined one way or the other by
the Supreme Court.
The question as to the scope of this
licensing power has, however, been before the several district
courts of the United States.
No

marketing agreements

were

entered into for the fluid-

milk industry, but the different milk-shed area markets were
licensed.135 These licenses covered all milk dealers in a given
area, whether engaged in interstate or intrastate commerce.
The government, in its defense of actions brought against the
Secretary, has generally stoon on two grounds: first, that the
milk dealers within the given area were handling commodities
in the current of interstate commerce ; second, that the business
in question was a burden upon interstate commerce and, hence,
subject to regulation.136
133

�

48 Stat. 34

(1933),

as

amended

by

48 Stat.

528, 7 U. S. C. A.

(3) (1934).
See Black, May Price Fixing and Proration Devices Be Utilized by
the Secretary of Agriculture Appurtenant to the Exercise of the License
Power Under the Agricultural Adjustment Act? (1935) 23 Geo. L. J. 196.
135 see
Hearings before Committee on Agriculture and Foresty on S.
3326, 73d Cong., 2d Sess. (1934) 123-125, covering the history of fluid-milk
market regulation under the AAA.
136 The
licensing provision [� 8 (3)] makes no mention as to the
608

134

regulation of those businesses which are a burden on interstate commerce,
but provides only for those "in the current of interstate and foreign com
merce." Section 8 (2), covering marketing agreements, was, by the amend
ment of 1934, enlarged to include those processors, producers, associations
of

producers, and others whose businesses are a burden or an obstruc
Section 8 (3) was sought to be
or foreign commerce.

tion to interstate

GROWTH OF FEDERAL LICENSING

1936]
The

cases are

divided into two classes:

the factual situations showed
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first, those in which

intrastate character of

only
second, those in which the intrastate and interstate
business was so intermingled that the interstate business could
effectively be regulated only by regulation of both the interstate
and intrastate business.138 Regulation is unconstitutional in the
first class, constitutional in the second.
The right of Congress to fix prices, by license or other regu
lation, was involved in United States v. Schissler,139 and was
upheld. The court stressed the emergency aspect of this Act,
and pointed with authority to Nebbia V. People of the State of
N. Y.,li0 concluding that such regulation was not unreasonable
in the light of the existing emergency.141
This difference in opinion of the district courts will, in the
near future, be settled by the Supreme Court, for the govern
ment has, in several instances, taken an appeal.
If the lower courts' views are indicative of the final result,
it may be said that price fixing and other regulation by licenses
business;

are

a

137

reasonable exercise of the

factual situation
are a

an

part of,

or

commerce

power, when the

clearly shows that the commodities in question
in the current of, interstate commerce.

amended in the

same manner, but, apparently due to the storm of objection
[see Hearings before Committee on Agriculture and Forestry on S. 8336,
The
73d Cong., 2d Sess. (1934) 23, 57, 209, 210], this was abandoned.
result is that the licensing limitations are stricter than those for marketing

agreements.
137

Royal Farms Dairy Inc. v. Wallace, 7 F. Supp. 560 (D. Md. 1934) ;
v. Neuendorf, 8 F. Supp. 403
(S. D. Iowa 1934) ; United
States v. Greenwood Dairy Farms, 8 F. Supp. 398 (S. D. Ind. 1934) ; Hill v.
Darger, 8 F. Supp. 189 (S. D. Cal. 1934) ; Douglas v. Wallace, 8 F. Supp.
379 (W. D. Okla. 1934) ; Sparks v. Mellwood Dairy, 74 F. (2d) 695 (C. C.
A. 6th, 1934) ; Columbus Milk Producers' Ass'n v. Wallace, 8 F. Supp. 1014
(N. D. 111. 1934) ; Edgewater Dairy Co. v. Wallace, 7 F. Supp. 121 (N. D.
111. 1934)
133 United States v.
Schissler, 7 F. Supp. 123 (N. D. 111. 1934) ; see also
United States v. Calistian Packers, Inc., 4 F. Supp. 660 (N. D. Cal. 1933).
United States

.

139

Ibid.

149

291 U. S. 502

141

Cf. Douglas

the court made

by

a

state, in

U. S. 398
power of

a

an

v.

(1934).
Wallace,

Supp. 379 (W. D. Okla. 1934) where
police power
[Home Bldg. & Loan Ass'n v. Blaisdell, 290
New York, 291 U. S. 502 (1934)], and the
8 F.

,

clear distinction between the exercise of the
emergency

(1934); Nebbia v.
Congress under the

commerce

clause.
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Securities Exchange Act

�

193�.f

In order to understand the nature of the Act

142

and the

rea

approach by the way of the organiza
exchange, the evils which have
arisen from their existence, and some of the previous regulatory
attempts to cure such evils, must be made.143
A stock exchange is a general market where prospective
buyers and sellers of stocks and bonds meet for the purpose of
trading. The best market is the broadest market, that is, where
This
the greatest number of buyers and sellers get together.
has resulted in our present system of a few organized exchanges
in the metropolitan cities. Thus, the greater part of the trading
son

for its enactment,

tion and functions of

an
a

stock

f For a discussion of the constitutionality of this Act, see Norton, Con
stitutionality of Federal Regulation of Stock Exchanges (1935) 24 Geo.
Note by Editorial Staff.
L. J. 20.
142 48 Stat.
881, 15 U. S. C. A. �� 77b-77e, 77j, 77k, 77m, 77o, 77s,
78a-78jj (1934).
143 Brief
history of stock exchange regulation :
The subject, short-selling, has been the basis of stock laws, but with
little success.
In 1812, New York passed such a statute, but, in 1858,
repealed the same and expressly made the practice legal. See Emery,
H. C, Speculation on Stock and Produce Exchanges of the United States
(1896) 194-199. In those states where the laws have not been repealed, no
real attempt at enforcement is made and the laws are merely on the books.
Id. at 219-223.

depression, of 1907 aroused Charles E. Hughes, then
York, to appoint a committee for the purpose of investi
gating speculation, protection of investors, and the instrumentalities used
in security and commodity exchanges. Hughes Report, June 7, 1909. The
net result was not legislation, but an improvement of the organization of
exchanges from within.
In 1913, a committee of the House took extensive testimony on the
practices of the New York Stock Exchange and made definite recommen
dations for legislation.
Pujo Investigation, Report of House Committee
on the Concentration of Control of Money and Credit
(1913) 32. The
committee concluded that trading in securities was a national matter
The

panic,

or

governor of New

requiring national action to regulate its diverse ramifications.
In 1933, Congress enacted the Securities Act, 48 Stat. 74 (1933), 15
U. S. C. A. �� 77a-77aa (1934), which had for its purpose the protection
of investors from fraud in the sale of securities, as to representations con
cerning the security and the character and financial status of the issuer.
The use of the mails in interstate and foreign commerce was prohibited
unless a registration statement was filed with, and accepted by, the Federal
Trade Commission. In 1934, two reports, or recommendations, were made
to Congress for the purpose of regulating stock exchanges: (1) Filene
Report Stock Market Control, 20th Cent. Fund, Inc.; (2) Roper Report
�

(Jan. 28, 1934).
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through persons who make it a pro
The theory of
on such exchanges.

exchange organizations is that such brokers must be men of
standing and character, and who must conduct their business
with fairness and efficiency, not only among themselves, but also
in their relations with the public.
In practice, however, such
stock exchange abuses as speculation, manipulation, short sell
ing, and marginal trading have earned for brokers the designa
tion, "Wolves of Wall Street."
With these developments, history, contemporary reports and
recommendations before them, Congress enacted the "Secur
ities Exchange Act," of 1934 to "provide for the regulation of
securities, exchanges and over-the-counter-markets operating
in interstate and foreign commerce and through the mails; to
prevent inequitable and unfair practices on such exchanges and
markets, and for other purposes."
The Act created a new commission, consisting of five com
missioners, which is to be known as the Securities and Exchange
Commission, with the jurisdiction of administering not only the
exchange regulation, but also the sale and registration of secur
ities, which, under the 1933 Act, had been administered by the
�

Federal Trade Commission.
From

licensing viewpoint, the Act has followed the Packers
licensing is that of
designation.
Section 5 makes it unlawful for any broker, dealer, or ex
change to use the mails or any instrumentality of interstate com
merce, or to use any exchange or facility thereof unless such
exchange is registered as a "National Securities Exchange," or
is exempt from registration by the commission.
Section 6 provides that any exchange shall be designated as
a "National Securities Exchange" which agrees:
(1) to com
ply, and enforce compliance by its members, with the Act and
any amendments thereto, and rules or regulations made there
under; (2) to furnish complete information and data as to
organization, membership, rules and amendments thereto; (3)
to provide rules for suspension, expulsion, or disciplining of
members for conduct inconsistent with just and equitable prin
ciples of trade or wilful violations of the act or any rule or
regulation thereunder; and makes application for registration.
If the commission is of the opinion that the exchange is so
a

and Stockyards Act,144 in that the form of

144

Discussed supra at p. 313.
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organized as to be able to comply with the Act, rules and regula
tions, and has such rules as to insure protection and fair dealing
to investors, it will be so designated.
The commission, within 30 days of the filing of an applica
tion, must either designate the applicant as a "National Secur
ities Exchange" or, after appropriate notice and opportunity
for hearing, refuse to so designate.
Section 19 authorizes the commission, for the protection of
investors, (A) after notice and opportunity for hearing : (1) To
suspend for a period not to exceed 19 months or to withdraw the
designation, "National Securities Exchange," of any exchange
which has violated the Act or rules and regulations thereunder,
or has failed to enforce compliance therewith by any member or
issuer; (2) to suspend for a period not to exceed 12 months or
to withdraw the registration of a security, the issuer of which
has failed to comply with the Act or rules and regulations there
under; (3) to suspend for a period not to exceed 12 months or
to expel from a "National Securities Exchange" any member or
officer thereof who is guilty of violating or aiding in effecting
transactions for third parties, whom he has reason to believe are
violating the Act or rules and regulations thereunder; (B) sum
(1) to
marily, where public interest requires [emergencies] :
suspend all trading in any registered security on any "National
Security Exchange" for a period not to exceed 10 days; (2) with
the approval of the President to suspend all trading on any
"National Security Exchange" for a period not to exceed 90
days.
Section 19, sub-section (b), authorizes the commission, for
protection of investors or to insure fair dealing or administra
tion of the exchange, after notice and opportunity for hearing,
to amend the exchange rules, in those cases where the exchange
has not complied with a written request of the commission to so
change, in respect of such matters as : ( 1 ) safeguards of finan
cial responsibility of members; (2) limitation or prohibition of
registering or trading in newly issued stock; (3) listing or
striking from listing any security; (4) hours of trading; (5)
manner, method, and place of soliciting business; (6) fictitious
or numbered accounts; (7) time and method of making settle
ments, payments, deliveries, and closing of accounts; (8) report
ing of transactions including short sales, stopped sales, sales of
securities of issuers in default, bankruptcy or receivership, and
sales involving special circumstances; (9) fixing of commission
rates, interest, listing and other charges; (10) minimum units
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trading; (11) odd-lot purchases and sales; and (12) mini
mum deposits on margin accounts.145
Section 25 provides that any person aggrieved by any order
of the commission may, within 60 days after the entry of the
order, file a petition in the circuit court of appeals (or the Court
of Appeals for the District of Columbia) to modify or set aside,
in whole or in part, the said order. A copy of the petition must
be filed with the commission.
Only the objections urged before
the commission shall be considered, and the findings of facts are
conclusive, if supported by substantial evidence. Either party
may, however, upon reasonable grounds, apply for leave to
adduce new or further evidence, the same to be taken before the
commission, under supervision of the court. The commission
may then modify its conclusions of fact to conform to the new
evidence.
This method, in substance, prevents the review of
the original finding of facts, where the same are subsequently
of

modified.
The judgment or decree of the court, approving, modifying,
enforcing or setting aside the order of the commission, is final,
subject to review by the Supreme Court on certiorari or certifica
tion of questions, as provided for in Sections 346 and 347 of the
Judicial Code

as

amended.146

question with which the courts will be concerned,
when the Act comes before them, will be whether the commerce
clause of the Constitution is to be extended, by interpretation,
to cover the stock exchange transactions and other matters with
The chief

which the Act deals.147
145

In addition to those

provisions already summarized,

an

exchange,

"National Securities Exchange," agrees to comply with the
provisions of the Act and the rules or regulations made thereunder, with
respect to: (1) marginal requirements (� 7) ; (2) restrictions as to bor

by becoming

a

rowing by members, brokers and dealers (� 8) ; (3) manipulations of
security prices (� 9) ; (4) manipulation and deceptive devices, such as
"wash sales," "matched" orders, etc. (� 10) ; (5) segregation of functions
of members, brokers, and dealers (� 11); (6) accounts, records, reports
and examination of such by the commission or a representative thereof
(� 17).
146

43 Stat. 938

147

In this

(1925), 28 U. S. C. A. �� 346, 347 (1926).
connection, see the principle, as to the "current or flow of
commerce," enunciated in Swift & Co. v. United States, 196 U. S. 375
(1905), and followed in Stafford v. Wallace, 258 U. S. 495 (1922), and
Board of Trade v. Olsen, 262 U. S. 1 (1923)
See pp. 313, 314, 316, supra.
Also, Hanna, Federal Regulation of Stock Exchanges (1931) 5 So. Calif.
L. Rev. 9; Corwin, Congress' Power to Prohibit Commerce (1933) 18 Corn.
L. Q. 477.
.
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C. Indians

Congress, under the commerce clause of the Constitution,148
with the Indian
is given power "to regulate commerce
tribes." This power is co-extensive with the power to regulate
commerce among the several states and with foreign nations.
.

.

.

Congress therefore has prohibited such commerce, except under
No other class of ordinary federal legislation is so
a license.149
full of pains, penalties and forfeitures as is that which regu
lates trade and commercial intercourse with the Indians. This
power over the commercial intercourse with the Indians is

becoming less important with the passage of years and the
extermination of the Indians as separate unities or nations
within the confines of the United States.

D. Public Lands

proprietor, has the same control over
private owner of land. Congress, there
under
the
Constitution, is given power "to dispose of and
fore,
The United States,
its lands as does any

143
149

as a

U. S. Const., Art. I, � 8, CI. 3.
reservations.
31 Stat.
on

Trade

(1903), 25 U. S. C. A. �

262

1066

(1901); 32 Stat. 1009

(1926).

Traders in Indian country. 13 Stat. 29 (1864), 25 U. S. C. A. � 246
(1926) ; 17 Stat. 457 (1873), 25 U. S. C. A. � 266 (1926).
Trading without a license. 4 Stat. 729 (1834), as amended by 22
Stat. 179 (1882), 25 U. S. C. A. � 264 (1926).
Prohibition of trade. 4 Stat. 729 (1834), 25 U. S. C. A. � 263 (1926).
United States v. Cisna, 1 McLean 254 (C. C. D. Ohio 1881), upheld
the power of Congress to prohibit commerce with the Indians except under
In United States v. Holliday, 3 Wall. 407 (1865), the Supreme
a license.
Court held that the regulation of commerce among the Indians extended
to commerce with the tribes, though the Indians, with whom it is carried
In
on, and the traffic be wholly within the territorial limits of a state.
United States v. 196 Buffalo Robes, 1 Mont. 489 (1872), the license issued
under the acts of Congress regulating commerce with the Indians was held
to be a personal privilege and not transferable. In United States v. Taylor,
33 F. (2d) 608 (W. D. Wash. 1929), the United States, against the objec
tion that the system of licenses to trade with the Indians created a monop
oly, was granted an injunction against the defendant, which prevented his

trading with the Indians without

a

license.

The court pointed out that this

system of licenses may tend to create a monopoly and suppress free com
petition and trade, but that this could not be a defense to trading without
a

license.

gress

so

to

There

are no

regulate.

constitutional provisions limiting the right of Con
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regulations respecting the territory
150
property belonging to the United States."
Congress, under the Forest Reserve Act of 1891, delegated
to the Secretary of the Interior 151 the power to make rules and
regulations concerning the use of forest reserves. The Secre
tary established a licensing system to control sheep grazing on
forest reserves, and provided that no one could graze sheep on
The constitutionality of this
such reserves without a license.
delegation of power and of the rules and regulations promul
gated thereunder by the Secretary were upheld in United States
make all needful rules and
or

other

V.

Grimaud.152

1920, 153 Congress provided for the disposition of public
lands containing deposits of coal, phosphate, sodium, oil, oil
shale or gas.
The Secretary of the Interior was authorized,
under such necessary and proper rules and regulations, to grant
prospecting permits and leases for the exclusive right to pros
pect for the enumerated substances.
On June 28, 1934, Congress approved an Act154 "To stop
injury to public grazing lands by preventing overgrazing and
soil deterioration, to provide for their orderly use, improvement,
and development, to stabilize the livestock industry dependent
upon the public range, and for other purposes."
In

The

Secretary of the Interior

was

authorized to issue per

mits (licenses) to graze livestock on such grazing districts
established under the provisions of the Act and under such rules
and regulations as might be necessary.
for a period not to exceed 10 years.

And these licenses

are

complying with the rules and regulations is to
license, unless a denial will benefit the
value of the grazing unit.155
No licensee

be denied

a

renewal of his

15�

U. S.

151

26 Stat.

Const., Art. IV, � 3, CI. 2.
1096, 1100 (1891), 43 U. S. C. A. �� 466, 1181 (1926).
152 220 U. S. 506
(1911).
153 41 Stat. 437
(1920), 30 U. S. C. A. �� 181-194, 201-208, 211-214,
221, 223-229, 241, 251, 261-263 (1926). This Act was before the Supreme
Court in United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. S. 316
(1903), which contains a minute and detailed summary of its provisions.
See also, 40 Stat. 207 (1917), 30 U. S. C. A. �� 141-152 (1926), concerning
licenses to prospect for chlorides, sulphates, carbonates, silicates, borates,
and nitrates of potassium.
154 48 Stat.
1269, 43 U. S. C. A. �� 315, 315a-315n (1934).
155 por a discussion of other
acts concerning the use of public lands,
see the footnotes in connection with the development of water
power, supra.
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E. War Power
A state of

war

may affect with

public interest articles,

a

which, under normal conditions, are free to commerce in its
usual channels, and thus result in regulation by the Federal Gov
ernment of that which otherwise would be unobstructed and
unhindered

by the

law.

A state of

war

creates

a

period

of

emer

struggle for self preservation. When law
fully called into being by Congress, the Federal Government is
possessed with the greatest of police powers, the "implied war
power." However, even in such circumstances, the exercise of
this power is subject to some constitutional limitations, such as
the Fifth Amendment, and just compensation must be made for
private property taken.156

gency, sometimes

a

principle of public law that unli
an enemy during war is not
157
permitted, Congress enacted a law
providing that, whenever
the President, by proclamation, declared that the inhabitants of
any state or part of a state were in a status of insurrection,
"thereupon all commercial intercourse by and between the same
In 1861, based upon the

censed business intercourse with

and citizens thereof and citizens of the rest of the United States

should

and be unlawful."

cease

The President

power to license such intercourse
158
public interest

as

was

given the

he should deem in the

1917,159 Congress provided that it should be unlawful,
during a state of war, "to manufacture, distribute, store, use, or
possess powder, explosives, blasting supplies, or ingredients
thereof, in such a manner as to be detrimental to public safety."
In

The Director of the Bureau of Mines
licenses as follows:

166

in United States

Court said:
the

mere

operation

".

.

.

v.

Cohen Groc.

a

state of

upon the power of

war

authorized to issue

Co., 255 U. S. 81, 88 (1920), the

the decisions of this Court

existence of

was

undisputably

could not

suspend

establish that
change the

or

Congress of the guaranties and limitations of

the Fifth and Sixth Amendments."
157 12 Stat. 257
(1861), 28 U. S. C. A.

�� 106, 108, 50 U. S. C. A. ��
205, 208, 209 (1926). Provisions similar to those of the entire Act of 1861
are now a part of the permanent law under the heading of "Insurrection."
12 Stat. 257, 282, 284 (1861), as amended and added to by 13 Stat. 218,
376, 377 (1864), 50 U. S. C. A. �� -204-210 (1926).
168 See McKee v. United
States, 8 Wall. 163 (1868), and cases cited,
wherein this enactment was held valid.
159 40 Stat. 385
(1917), 50 U. S. C. A.

�� 121-136 (1926).
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"(a) Manufacturer's license, authorizing the manufacture, pos
session, and sale of explosives and ingredients.
"(6) Vendor's license, authorizing the purchase, possession, and
sale of explosives or ingredients.
"(c) Purchaser's license, authorizing the purchase and possession
of explosives and ingredients.
"(d) Foreman's license, authorizing the purchase and possession
of explosives and ingredients, and sale and issuance of explosives and
ingredients to workmen.
"(e) Exporter's license, authorizing the licensee to export explo
sives.

"(/) Importer's license, authorizing the licenses

to

import explo

sives.

"(g) Analyst's educator's, inventor's and investigator's licenses
authorizing the purchase, manufacture, possession, testing, and dis

posal of explosives and ingredients."

160

These licenses may issue only to citizens of the United States,
and may be revoked, after notice and opportunity for
for violation of the provisions of the Act.

hearing,

By an amendment in 1918 161 platinum, iridium, palladium
and compounds thereof were made subject to the same limita
tions and conditions as to sale, possession and use.
Under the Act of August 29, 1916,162 there was established a
Council of National Defense, with authority to create subordi
nate agencies and boards, for the purpose of coordinating indus
tries and resources for the national security and welfare. One
of the boards so created, the War Industries Board, by a system
of licenses, sought to control the purchase, disposition and profits
of certain of the basic industries.

It

was

contended that the

board lacked authority to prescribe such regulations or to exact
the licenses granted.
Congress, however, put an end to such
contentions in 1917 163 by authorizing the President, whenever

importation, manufac
ture, storage, mining, or distribution of necessaries," 164 to so
publicly announce, and that, thereafter, no person should carry
on any such business specified in the announcement, unless he
first secure a license pursuant to the Act.
he should find it essential "to license the

160
161

Id. at 387, 50 U. S. C. A. � 131 (1926).
40 Stat. 671 (1918), 50 U. S. C. A. � 144

(1926).
(1916), 50 U. S. C. A. �� 1-5 (1926).
163 40
Stat. 276 (1917).
164
Necessaries were denned as "foods, feeds, fuel including oil and
natural gas, and fertilizer and fertilizer ingredients, tools, utensils, imple
ments, machinery and equipment for the actual production of foods, feeds
162

39 Stat. 649

and fuel.

.

.

."

Ibid.
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The President

also authorized to prescribe rules and
the
regulations concerning
system and auditing of accounts of
licensees, and the entry and inspection of their places of busi
was

ness.
Further, when the President found that "any storage
charge, commission, profit, or practice of any licensee" was
"unjust, or unreasonable or discriminatory and unfair, or waste
ful," he could order such practice to be discontinued within a
reasonable time, and, if the order was not obeyed, to suspend or

revoke such license.

This gave the President power to deter

mine what constituted reasonable charges and prices.
All excess profits were taken over by the Federal Govern
ment under the terms of the licenses.

it

penalty
$5,000.00 fine
for
violation
thereof.
both,
of

a

In United States

its

v.

licensing features,

or

And the Act carried with

two years

imprisonment

or

Gordon,�5 the validity of this Act, as to
upheld as a valid exercise of the war

was

power of the Federal Government.

The court commented that

such power in the Federal Government
as the police power of the states.
The War Industries

was

at least

Board, in United States

v.

as

extensive

Smith,166

was

held not to have acted unreasonably, arbitrarily, or in bad faith
when, as the representative of the President, it undertook to
control the wool market by a system of permits or licenses,
required dealers to pay to the government all profits in

which

excess

of

a

To the

fixed percentage.
effect was the

same

case

of Enid

Milling Co.

V.

United

States.161

The President, on August 14, 1917,168 announced it to
be essential to license the storage and distribution of wheat and
the manufacture of products therefrom.
Millers, whose daily

capacity exceeded 100 barrels, were required to secure licenses,
which, as an item of regulation, required that all excess profits
be turned over to the government. The plaintiff paid his excess
profits to the government and sued to recover the same.
The court, in upholding the United States, said that the
right, during war, to control the profits of the miller, so far as
wheat was concerned, could well be sustained as an exercise of
the

war

power of the Federal Government.

The contemporary investigations of Congress and the
165

2 87 Fed. 565

166

2 85 Fed. 751

167

64 Ct. CI. 396

168

40 Stat. 1689

(S. D. Ohio 1922).
(D. Mass. 1922).

(1928).
(1917).

experi-

ence
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war indicate that regulation by license, during
periods of war, will be far more extensive than that which
experienced under the Acts herein discussed.

of the last

future
was

F. Miscellaneous Acts
The Federal Alcohol Control Administration

was

established

December 4, 1933, by executive order,169
by
under authority of the National Industrial Recovery Act.170 Its
principal duty was to administer, in cooperation with industry,,
the President

on

competition promulgated under the National
Recovery Act (except labor provisions which were covered in
separate codes administered by the National Industrial Recovery
These codes covered the production, importa
Administration)
tion, and sale of alcoholic beverages, except at retail.
The Administration (FACA) was authorized to investigate
and study the coordination of the activities of the Federal Gov
ernment, pertaining to taxation, control and regulation of
alcohol and alcoholic beverages, and to prescribe rules and regu
lations with respect to codes of fair competition, marketing
the codes of fair

.

agreements and licenses.
The Board of the Administration
bers

the President.

was

composed of six

mem

And the six industries under

appointed by
jurisdiction of this Administration were: wine, rectifiers,
importers, wholesalers, brewers, and distillers.
A summary of the Code of Fair Competition for the Alco
holic Beverages Importing Industry,171 promulgated under this
Administration, will provide a sufficient survey to bring out the
licensing activities under the code.
Based upon the declared policy of Congress in Section 1 of
Title 1 of the National Industrial Recovery Act,172 upon the
fact that Congress had had no opportunity to legislate as to
liquor control since the repeal of the 18th Amendment, upon
the fact that the Twenty-first Amendment provided "That the
transportation or importation into any state, territory or posses
sion of the United States for delivery or use therein of intoxicat
ing liquors, in violation of the laws thereof, is hereby prohibited,"

the

169 Order No.
6474, Dec. 4, 1933, and amended orders : No. 6576, Jan.
25, 1934; No. 6683, April 19, 1934; Nos. �778, 6780, June 30, 1934; No. 6829,
Aug. 21, 1934. 15 U. S. C. A. � 702n (1934).
179 48 Stat. 195
(1933), 15 U. S. C. A. �� 701-712 (1934).
171 Issued
Aug. 1, 1934.
172
48 Stat. 195 (1933), 15 U. S. C. A. � 701 (1934).
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public, all persons were for
bidden to engage in the business of importing alcoholic bev
erages except pursuant to a license issued by the Director of the
and for the best interests of the

Administration.
The issuance of a license was conditioned on the agreement
of the licensee to observe all the provisions of the code and rules
and regulations issued thereunder. The license, according to its

terms,
or
or

gave the licensee no vested

right to

a

standard of profits,

volume of business, nor a right to engage in the importation
distribution of any class of alcoholic beverage, after the

expiration of the license. And the licenses were issued only upon
application, stating the facts as to the personnel, previous exper
ience, trade connections, etc., and investigation of the same.
The licensee had to permit his books to be inspected, keep
such books and records as the Administration prescribed, and
make such reports as were required from time to time.
The licensee was required to post with the Code Authority a
price list, setting forth the classes, types and brands offered for
sale, the sale prices thereof, and the discounts and sale terms of
his beverages. Those lists were subject to the approval by the
Administration, and any sale contrary to the same, after
approval, was forbidden. If the Administration determined, after
notice and hearing, that any price or term posted was oppres
sive to the consumer or so low as to be destructive (price
cutting) or to constitute dumping, such price or term was
declared ineffective, and a new list was required to be substi
tuted therefor.
forbidden to engage in the following prac
advertising, misbranding, violation of the standards

Licensees
tices

:

false

were

fill, identity, quality, and label standards and requirements of
Administration, commercial bribery, consignment practices
other than those authorized, making allowances and rebates for
advertising and distributing purposes, offering prizes and pre
miums to consumers, and making sales to unauthorized vendors.
Any license, after due notice and opportunity for hearing,
could be suspended or revoked for violation of the provisions of
the code or rules and regulations issued thereunder.173
of

the

Distillers' and rectifiers' licenses are limited to those who
effective had distilling or rectifying

when the code became

capacity

in existence

such additional

or

plants

in the process of construction and to
necessary to supply the consumer

as are

demand.
173

Brewers' licenses

were

sot

subject

to

suspension

or

revocation.
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The licensing authority of this Administration is of par
authority, there being

ticular significance due to the nature of its
no direct statutory authority.174

Submarine Cables.

By the Act of May 27. 1921,175 it is made unlawful for any
person to land or operate a submarine cable connecting, directly
or indirectly, the United States with any foreign country or
"any portion of the United States with any other portion
thereof," unless the President has issued a license therefor.
The term, United States, includes all territorial or insular pos
sessions, but the Act expressly excepts those cables both termi
nals of which lie wholly within the continental United States.
The President, after notice and hearing, may withhold or
revoke

a

license when he is satisfied that such action will be for

the best interests of the United States

or

the citizens thereof.

And he is authorized to grant licenses upon such terms "as shall
be necessary to assure just and reasonable rates and services in
the operation and use of the cables so licensed."
The district courts are given jurisdiction to enforce this Act

by injunction,

upon

petition of the Federal Government.
IV
CONCLUSION

The federal license is not always called
It includes license taxes,
nomenclature.

tions,177 agreements
174

178

and

such, but is of varied
permits,176 designa

impositions.179

The foregoing is a discussion of the
were controlled under the NRA.

industries

manner

in which the alcoholic

The decision of the

Supreme

Court in Schechter v. United States, 295 U. S. 494 (1935), deprived the
Then Congress passed the
NRA of its effectiveness, to put it mildly.
Alcohol Administration Act, 49 Stat.
27 U. S. C. A. �� 201-211 (1935),
which contains, in statutory form so much of the former code system as was
Provisions relating to open price
deemed appropriate and constitutional.
�

,

competition, including posting of prices and prohibiting guarantees against
declining prices, refunds, rebates and concessions, have been omitted, to
gether with code authorities, etc. For a discussion of this Act, see p. 433,
infra.
175 42
Stat. 8 (1921), 47 U. S. C. A. �� 34-39 (1926).
176 For
pilots, engineers, mates, etc. Also under the Grain Standards
Act.
177

"National Securities Exchange," "Contract Market."

178

Federal water power licenses.
This is called a license, but under the AAA it is

179

groups

are

licensed without their consent.

different, in that

340

[Vol.

GEORGETOWN LAW JOURNAL

24

acquisition, in general, is by request coupled
promise
obey the particular act, rules and regulations
promulgated thereunder, with the right to notice and oppor
tunity for hearing in those instances where the license is refused.
Revocation and suspension are generally preceded by notice,
and opportunity for hearing is afforded.
There is no general development or standard in the several
acts, concerning the rights of judicial review, as a matter of
right, of the decisions of the administrator or administrative
body charged with administering the license acts. Several of
the acts contain minute provisions granting judicial review as a
matter of right.
In others, Congress has proceeded on the
theory that the courts will review those instances or cases where
the administrative action is arbitrary or capricious and, there
fore, has made no provision in the act for a judicial review. The
Radio Act 180 is perhaps the most carefully drawn, with respect
to this right of judicial review, and certainly, if the number of
appeals which have been noted from the commission's decisions
is a criterion of, or indicative of, anything, it is, that the indi
viduals and the courts do not always see eye to eye with admin
istrative boards or officers. Therefore, it seems that all licensing
statutes should provide for judicial review as a matter of right.
The future will see a standardization of this phase of
licensing acts, either by the establishment of a legislative tri
bunal, such as the Court of Custom and Patent Appeals, or by
a system of designated courts, as in the Radio Act.
The question arises as to the limits of this tremendous and
rapid growth of regulation, by licenses, of the individual and
The mode of

with

to

a

his business
manner

�

whether he may

so

engage

and, if

and mode the business must be carried

so, in what
on.

Is this

embracing, or are there limits?
In those cases discussed, where the Supreme Court has held
the regulation, accomplished through the medium of a license,
valid there are no cases where regulation by license has been
the Court has not discussed the federal right to
held invalid
license. This has not been because of any difficulty involved, but
rather because the propriety of using a license, as the method of
accomplishing the regulation, has been of minor importance as
compared with the question of the right of the Federal Govern
ment to regulate in the particular field in question. This has led
power all

�

�

18044

U. S. C. A.

1162 (1927),
�� 81-116 (1934).

Stat.

as

amended

by

46

Stat.

844

(1930),

47
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right to regulate is the right to license,
for regulation of the particular
field. That is, the legislature, having the power to regulate, mayuse its discretion in determining by what means or method the
The question,
desired regulation can be best accomplished.
the
the power of
into
one
as
to
limits
of
resolves
itself
then,
This
is
to
to
saying that Con
Congress
regulate.
equivalent
in
the
exercise
of
its
delegated powers, may license as a
gress,
means
of
the
desired regulation.
proper
securing
As a matter of fact the use of the license, thus far, has been
limited to the fields of power, taxation, war, control and disposi
tion of public lands, and commerce with the Indians, foreign

to the conclusion that the

it

being

a

reasonable

means

nations and among the several states.
The license as a means of regulation by the Federal Govern
ment is more or less in the infant stage.
Having received its

baptism, the future will see a more extensive use, particularly in
those other regulatory fields open to Congress.
In the fields of foreign commerce, public land control and
intercourse with the Indians, the power of Congress to regulate
is plenary, and has been subjected to no limitations. As a sov
ereign (in the sense of one of the family of nations) and as a
proprietor, the Federal Government, through Congress, may
regulate at will within these fields.
In the taxing field, Congress has all power, but where it
combines regulation with this power, the regulation must be
incident to and subordinate to the tax.

The Doremus case181

represents the present extremity of regulation through licenses
under the guise of the revenue power. It seems, in view of the
cases discussed, that the limits of this regulatory field have been
reached. Yet, in view of the liberal and enlarged construction

given to the powers of the Federal Government in the last 25
years, coupled with the tendency of courts to regard all legisla
tion as prima facie constitutional, it seems that, in those cases
where there is a strong moral purpose coupled with a proper
developing of a statute, this regulatory field incident to the
taxing power may be constitutionally extended.
In the exercise of the "implied war power" of the Federal
Government, the right of Congress to regulate reaches its
broadest limits. The World War and the present depression, or
emergency period, demonstrate that the need, in times of stress,
for a unified system of control has been recognized by Congress
isi

United States

v.

Doremus, 249 U. S. 86 (1919)

.
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m
tendency toward the view that,
of
means
such periods of national stress, licensing is the only
securing the proper coordination of national facilities.
This war power is the greatest of police powers. The exist
ence of our government has never been so seriously threatened

and the courts.

There is

a

clear conception of the limits of this power can be traced.
Supreme Court, in the Cohen Grocery Co.
case,182 said that the constitutional limitations of the Fifth and
Sixth amendments must be observed in times of war as well as in

that

a

It is true that the

times of peace. It is not out of place to point to the recent Hot
Oil cases 183 as indicative of the opinion of the Supreme Court
that constitutional limitations upon the power of Congress are
just as binding in times of national stress as in times of tran
184
and Wilson v.
quillity. On the other hand, in Block v. Hirsh
the
Court
sanctioned
New,185
regulation, beyond the normally
conceded power of the Federal Government, as a temporary
expedient in a time of national stress.
In conclusion, as to the power of Congress during periods of
war or national stress, it may be said that the right to enlarge
the regulatory fields of the Federal Government varies directly
with the exigencies and the emergency nature of the period in
question. Further, that any such theory must be read together
with the principle that constitutional limitations were made for
all times, both for periods of national stress and for periods of
tranquillity.
The power to control and regulate the commerce among the
several states is the constitutional source of practically all of
the great federal licensing acts. These few words molded into
the Constitution constitute the well from which Congress has
As to this development, Donald
drawn heavily in the past.
has
said,
Richberg

"The power to regulate interstate commerce, originally designed
promote economic unity of the nation, has become an essential
political power to preserve the economic health and the very existence
186
[of the nation]."

to

v. Cohen Groc. Co., 255 U. S. 81 (1920).
Refining Co. v. Ryan, Amazon Petroleum Corp v. Ryan,
See also Schechter v. United States, 295 U. S.
293 U. S. 388 (1935).
v. Butler et al, Receivers of Hoosac Mills
States
United
;
(1935)
Corp., 56
Sup. Ct. 312, 2 U. S. Law Week 373 (1936).
is* Block v.
Hirsh, 256 U. S. 135 (1921).
185 Wilson v. New, 243 U. S. 332 (1917).

182

United States

183

Panama

186

(1934) 39 Com. L. J. 182.
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Ob
Is there a right to engage in interstate commerce?
viously, the contention that there is a right to engage in inter
state commerce either goes the whole way and prohibits all
regulation of such commerce (this, of course, is contrary to the
actual facts presented herein) or permits only that regulation
which is regarded by Congress and the courts as in the public
interest and not contrary to some constitutional provision or
limitation. Then, the question of whether or not a particular
regulation of interstate commerce is within the commerce power
depends upon the reasonableness of the regulation, of which the
courts are to judge.
Of course, if all interstate movement is commerce, and if
there is in Congress the absolute power to prohibit interstate
movement

or

to

permit it subject only to certain prescribed

rules and conditions, then a universal, all embracing, licensing
system may be set up by Congress, and no one may ship goods

having obtained a license. Thus,
Congress would control
Our country is at present passing
the life of an individual.
through such a phase, along with the rest of the world. That
across

state lines without first

under the

guise of regulating

commerce,

is to say, certain of our leaders maintain that the Federal Gov
ernment is a more effective instrument for making the plans and
wills of those who

are

in control effective than

are

the govern

ments of the several states.

Supreme Court, however, has held long ago that the
Congress to regulate interstate commerce is not abso
lute and that where regulation is contrary to the Fifth Amend
ment, it is invalid as an invasion of personal liberty and
property rights.187
Liberty, in its broad sense, as understood in this country,
means not only freedom from
servitude, imprisonment, or
includes
the
but
right of every person to use his
restraint,
faculties in all lawful ways, to live and work where he will, to
earn his livelihood in any lawful calling and to pursue any law
ful trade or vocation.188 It is a general principle of law that it
is within the province of the legislature to determine whether
conditions exist which warrant the exercise of regulatory power,
but the question as to what are proper subjects of its exercise
is clearly a judicial one. Congress has plenary power to regu
late interstate commerce, yet, this power, as has been pointed
The

power of

�7

Adair

States, 208 U. S. 161 (1908) ; United States v.
(1931).
Butchers' Union Co. v. Crescent City Co., Ill U. S. 746 (1884).

Chicago R.
188

R.

v.

United

Co.,

282 U. S. 311
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out, does not go all the way. The individual has certain
inalienable rights, among which is liberty the right to engage
in a lawful occupation. When these two principles conflict, the
question becomes one of inquiry as to reasonableness in view
�

of the

public interest involved.

The right to license "includes to some extent the power to
make illegal or to prohibit." Congress cannot, merely because

engaging in
happens to be an
pursuits
interstate movement involved. There must be some abuse, some
practice within the trade or occupation, or the individual must
be in such position as to burden or obstruct the flow of com
merce.
In other words, before Congress may hedge a particular
business or calling with regulations and require a license, there
must be present abuses and practices which obstruct or burden
interstate commerce, so as to furnish adequate factual reasons
for such regulation. This is a real limitation upon the power of
Congress to regulate and, hence, to license.
The past 20 years has been the proving period for the license
This
as a method of regulation by the Federal Government.
period shows a steady growth in the use of the license in those
fields where the right to regulate is admitted to exist. Conse
quently, the courts have not been called on to decide border line
cases with respect to the reasonableness of a license as a means
of regulation in a particular field.
Courts are proceeding on the principle that the right to
regulate is the right to license, but this is because of the nature
It has been pointed out that
of the subject matter regulated.
the right to license may be unreasonable, as an invasion of indi
vidual liberty in those ordinary trades and occupations which
are of themselves innocent and which are not surrounded by
abusive practices which tend to obstruct or burden interstate
In other words, in some fields of interstate move
commerce.
ment there may be the right to regulate, but not the right to
license the individuals engaged in the industry or trade regu
of its

demand

the

trades and

whim,
ordinary

a

license for the

privilege

of

because there

lated.
This study shows a tremendous growth in the use of the
license, and because licensing lends itself better to a grant of
wide discretion and is a stricter method of control, in that it
substitutes administrative supervision for the case to case
method of regulation under legislative rules and provisions, the
future looks toward a greater use of the license in all federal
regulatory fields.
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MAKING ETHICAL LAWYERS� SOME PRACTICAL
PROPOSALS FOR ACHIEVING THE GOAL

JOHN S. BRADWAY

*

HE

improvement of the ethics of the bar is an enterprise
requiring the hearty co-operative support of all branches of
the legal profession at all times.
Practicing lawyers, judges,
law teachers and special groups such as bar examiners and
grievance committees may and should lay aside those differences
in viewpoint which exist intra-professionally and join forces
to the end that the standards of conduct may be made higher
and that the public may be brought to realize that fact.
The administration of justice in the United States is con
stantly under fire of criticism. The lawyer, as an integral part
of the machinery, finds himself a conspicuous target.1 In many
instances attacks both against the bar as a group and against
individuals are based on misunderstanding of the facts, and
time may be trusted to bring about a more balanced judgment.2
There are many points, however, about which the criticisms
are only too well justified.
A brief reference to three of them
will suffice. Confusing volume and the diversity of holding of
substantive case law by 1920 had become so well recognized in
the profession and elsewhere that it was possible to establish the
American Law Institute to endeavor to bring some order out
*�

of the chaos.3

Far

more

substantive law, and less

serious than the confusion

of the

clearly recognized, however, has been

*
Professor of Law and Director of Legal Aid Clinic, Duke University
School of Law; author of Law and Social Work (1929), The Bar and
Public Relations (1934) [reviewed in (1935) 23 Geo. L. J. 577], and

articles in various legal periodicals.
1

See

Cooper, Lawyers in Crime (Mar. 16, 1935) 207 Sat. Eve. Post
(an interview with Homer S. Cummings, United States Attor
General)

No. 37 at 5
ney

.

2

See Report of the Section of Bar Organization (1935) 3 Duke B.
Ass'n J. 10 (where the Section reports the number of complaints filed with
the Grievance Committee of the North Carolina State Bar during its first
year of operation as compared with the number of actual disbarments)
.

3

See

Wickersham, The American Law Institute (1923) 72 U. of Pa. L.
Rev. 1; Lewis, The American Law Institute and Its Work
(1924) 24 Col.
L. Rev. 621; Wickersham, Making the Law More Certain
(1927) 1 Conn.

B. J. 235.
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the breakdown in the administrative machinery.4 A multitude
of agencies, some led by lawyers and others by laymen, have
endeavored for the past quarter of a century to overcome the

defects of expense, delay and uncertainty which increasingly
Alternative methods of
attend the procedure of litigation.5

handling controversies have been set up and are in operation.
The legal aid societies of the country have battled valiantly for
over fifty years to bring freely to the man without financial
resources the same quality of justice that his wealthier neighbor
can purchase.6
In spite of all this activity the prestige of the legal profes
Leaders of the bar are becoming
sion is at too low an ebb.7
of
it
and
the
aware
present program of the American
acutely
Bar Association is a concerted effort to improve the situation."
Pound, Causes of Popular Dissatisfaction with the Administration of
(1906) 29 A. B. A. Rep. 395, 408. It is probably not necessary to
See also the Reports
cite further articles in support of this proposition.
of the National Economic League in which the administration of justice
is reported again and again as being the most serious problem in American
4

Justice

life until 1929.

joint committee of the Chamber of Commerce of
adopted a series of
rules for the prevention of unnecessary litigation. It is probably unneces
sary to cite much material in support of this proposition.
5

As early

as

1917

a

New York and the New York State Bar Association

See Nordlinger, The Price of Justice (1926) 12 A. B. A. J. 443;
McCain, Delay in the Administration of Justice (1932) 7 Notre Dame
Lawy. 284; Friedman, Some Causes of the Delay of Criminal Justice
(1927) 1 Cal. St. B. J. 173; Wickersham, The Program of the Commission
on Law Observance and Enforcement (1930) 55 A. B. A. Rep. 212, 214.
6

Report of the Standing Committee on Legal Aid Work (1932)
512, 515 (containing a bibliography of legal aid work)

A. B. A. Rep.
7

See Evan,

57

.

Responsibility

and

Leadership (1934)

59 A. B. A. Rep.

278, 284.
See also

Jackson, The Lawyer; Leader

or

Mouthpiece (1935)

20 Mass.

L. Q. 49 (a reprint of an address by Robert H. Jackson, Chairman of the
National Conference of Bar Association Delegates, at Milwaukee, August

27, 1934) ; Racketeering Lawyers (1935) 69 U. S. L. Rev. 166 (a judge's
viewpoint on the present low standard of the bar) ; William O. Douglas,
The Lawyer and the Federal Securities Act (an address made before the
See Evans, The National Bar
Duke Bar Association on April 22, 1935).
Program (1934) 36 N. C. B. A. Rep. 86, 91.
8 See
Report of the Committee on Professional Ethics and Grievances
(1929) 54 A. B. A. Rep. Ill, 147 (where the American Bar Association
adopted a resolution that Legal Ethics should be a compulsory course in
law schools).
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Beyond this articulated

program

suggestions for improvement

wide range.
At all periods of civilization there have
been those who would do away permanently with the legal pro
fession.9
Such persons fail to realize the need for a trained

cover

a

body of professional

men

At the other extreme
These again

bar.

are

to deal with

come

complex legal problems.
suggestions for improvement of the

of several sorts.

On the

one

hand there

those who would

require courts and grievance committees
to institute a rigid process of elimination of the morally unfit.10
On the other hand, there are those who would start to purify
the stream at its source and see that agencies are set up all
along the line of a lawyer's life to restrain him from improper
practices and at the same time to guard the profession against
loss of prestige.11
The following suggestions are based on certain assumptions.
The membership of the profession with respect to assumption
of ethical responsibility may be divided arbitrarily into three
groups: The definitely unethical predatory "lawyer-criminal,"
and the slinking shyster; a group of men interested in their
own affairs, some of them without the initiative to be unethical
are

See also (1933) 58 A. B. A. Rep. 150 (where a somewhat similar res
was adopted urging the bar examiners to adopt a separate examina

olution
tion

on

See

legal ethics).
Shafroth, The National Bar Program (1933)

19 A. B. A. J. 562.

9

Luke 11:46.
See Warren, History of the American Bar
tory chapter entitled "Law Without Lawyers").

(1911) 3-18 (introduc

From the time of the Bolshevik Revolution until June 16, 1922, the
Russia was non-existent.
Komar, The Legal System of Soviet

bar in

Russia (1924) 10 A. B. A. J. 434, 436.
19 See N. Y.
Times, Aug. 21, 1933, at 12 (Blackstone Black Sheep, an
editorial) ; N. Y. Times, Nov. 15, 1931, � 3, at 1 (Co-Ordinated Legal
Ethics, an editorial) ; N. Y. Times, Jan. 12, 1935, at 10 (news article in
which the Joint Conference on Legal Education proposed five years' proba
tionary period subsequent to admission to the bar).
Mr. George W. Wickersham emphatically recommended what he de
scribed as a period of clinical training comparative to the practical expe
rience in the hospital given to the young graduates of medical school.
11
Arant, Measure of Responsibility Which Should be Assumed by Law
Schools (1929) 15 A. B. A. J. 780.
See Report of the Special Committee to the Section of Legal Education
and Admissions to the Bar of the American Bar Association (1921) 56
A. B. A. Rep. 679-688. See also Report of the Section on Legal Education
(1916) 41 A. B. A. Rep. 652, 655.
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the courage to fight for higher standards;12 a group of more
less practical idealists struggling for improvement of condi
tions.
It is difficult, if not impossible, to tell the relative
or

or

The public believes that the first
groups.
To elim
and second groups are larger than they should be.13
inate them entirely would seem a colossal task. To control the

strength of the three

stream

feeding the bar

so

that the balance of power may

swing

further to the third group would be a more likely solution.
The following suggestions adopting the second alternative
based on the assumption that by properly protecting the
approach to the bar there can be directed into it a larger per
centage of men who have a positive desire to improve its pres
tige. At the same time it can be made increasingly harder for
men who are inconclusive or actually negative in their point
of view to gain admittance.
are

I
Present Efforts Toward

a

Remedy

One cannot discuss the remedies in this direction without
referring definitely to the work of the American Bar Associa

during the past few

tion

years and the

corresponding work of

the Association of American Law Schools.14
12

WlLLOUGHBY, PRINCIPLES

Inst. 1929) 400.
13 For material

on

this

OF

point,

JUDICIAL ADMINISTRATION

see a

daily press in which the lawyer is
criminal element in the community.

The result of this

series of cartoons

depicted

as

appearing in the

in close contact with the

See, for example,

Philadelphia Inquirer, March 18, 1935.
See also 4 West Pub. Co's. Docket

(Brookings

a

cartoon in the

(Spring, 1935) No. 27,

at 3740

(a cartoon).
a special examination as to char
long way. Section of Legal Education (1916) 41
A. B. A. Rep. 652-655 (Standard Rules for Admission to the Bar adopted
by the Section on Legal Education and Admissions to the Bar). (1920)
45 A. B. A. Rep. 465 (special committee set up to study the whole prob
lem). The committee report, (1921) 46 A. B. A. Rep. 679, 685, makes the
following statement:
"We have referred before to the need of high moral character. This
includes not only freedom from positive wrongdoing, but a strong sense
of positive social obligation and a sympathetic understanding of the ethics
The rules of ethics may be taught in the class room,
of the profession.
but the professional spirit which gives them vitality and instils a sense of
social obligation is the natural outcome of personal contact with those

14

acter

The

goes

principle
back

that there should be

a

who possess it. The intimate personal contact of the student with a mem
ber of the bar of high professional standards, which was in the first half
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effort has been

a

wide-spread acceptance of the principle that

in legal ethics should be required before graduation.15
The efforts toward a remedy, then, begin with the courses in

a course

legal ethics.
A. The Goal
The teacher of

of

a

Course in Legal Ethics

legal ethics

apply himself

may

to

gather for

instructional purposes material which will appear as a scholarly
system of rules; he may spend time on building character; or
he may endeavor to combine the two. In either of the two latter
he confronts

courses

a

real

It is

problem.

comparatively

easy

for the clever student to exhibit restraint, self mastery, gentle
manly conduct, and sensitive recognition of ethical factors in
the cloistered

atmosphere of

class

a

the rules without more, is of little

room.

use

But

knowledge of
practice. The

a

in law

lawyer upon admission is faced at once with all
sorts of pressure, social, economic, and political.16
He must
make a living in a strange world. He sees practices condemned
in class discussion openly accepted by older members of his
profession. He hears whispers of dishonorable acts by lawyers.
average young

of the last century a frequent result of the
in much of our modern legal education.

preceptorship system, is lack

ing

We look forward to the day

when the organized bar, realizing its responsibilities, will provide
tical system by which students may be put in touch with those
active practice who can best guide and inspire them."
See also

Parker, Enforcement of Professional

Ethics

(1935)

a

prac

in

men

21 A. B.

A. J. 514.
15

Report of Committee on Teaching of Professional Ethics in Law
(1931) Proc. Ass'n Am. L. Schools 157-162:

Schools

71 member schools
56

investigated:
(78.9%) give course

81% of students in all member schools have the
42 of 56 schools offer it

course

available

separate formal course
38 of 56 (53.5% of all member schools) require it for graduation
30 of 56

(53.6%)
(30.4%)

17 of 56

as a

use case
use

method

lecture method

109 of 116 non-member schools

investigated:
(85.3%) offer a course
87 of 93 (93.5%) require it for graduation
68 of 93 (73.1%) offer it as a separate formal
9 of 93 use case method exclusively
93 of 109

17 of 93

use

48 of 93

use

combination lecture and

case

course

method

lecture

exclusively.
16
See Pearshall, The Young Lawyer
N. C. B. A. Rep. 169 (an address).

and

Self Preservation (1934)

36
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occasion, require of him something unethi
enough to find shelter in a first
class law office, his bewilderment is at an end. But his neigh
bor who is not so lucky discovers in law practice a progressive
disillusionment.
In such an atmosphere idealism must be a
sturdy plant to survive. A man may rationalize that the rules
of legal ethics are largely theoretical abstractions which if not
too flagrantly violated will not incommode him on his way to
successful practice. He may even justify postponing his ethical
career until his practice picks up.
If he does not know the rules
he may unwittingly offend and should not be blamed too severely
for his ignorance. But, if he knows them, the familiarity does
not guarantee character. Something more is needed. Certainly
the passing of a law school test, whether it be of the essay or
the true-false type is no indication that this student will pass
the unwritten examination he must face at the hands of his
professional brethren and the public. It would seem that the
passing of this second examination is the sounder goal of the

His

own

cal.

In

clients,

on

he is fortunate

case

course.

To hold the

possibility of such

a

conception is not imprac-

tically idealistic. It is well recognized that the responsibility
of a lawyer extends in four directions : to his client, the court,

profession and the community.17 Economic necessity will
The
insure that the lawyer performs his duty to his client.
court is eternally watchful to detect violations of practitioners'
responsibility to it. It is in the field of encouraging a law stu
dent to discharge his obligations to his profession and to the
community that special thought should be given. Some writers
express this idea in terms of preparing the student to be a
leader in his community.18 At other times the emphasis is on
the need for a broad cultural as well as technical background
which will equip the student in a practical sense to enter into
any form of activity where a lawyer's services may be required.19
The fundamental problem may be stated in still other terms;
namely, in close cases where personal interest is in conflict with
the

17

Shabswood, Professional Ethics (5th ed. 1884) 9.

18

Gardner, Why
L. Rev. 785, 802.

not

a

Clinical Lawyer-School?

(1934)

82 U. OF Pa.

White, A Lawyer and His Profession (published pri
course aims to give the student a consciousness of his
duties and privileges as an attorney in a society which had definitely
19

Robert J.

vately 1934)
assumed

:

"This

a new

social outlook."
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duty to the profession or to the public to train the student to
decide consistently in favor of the higher ethical standard.
There is always the difficulty of securing a sanction for such
decision where there is

no

immediate risk of detection

as

a

result of choosing the selfish path but, where there is a belief
that a choice in favor of selfish interests is likely to be followed

by

severe

punishment,

Students

ship.

no

further sanction is necessary.

be interested in the abstractions of legal scolarIt is possible to detect those who have the spark and
can

those who do not.

This result

was

achieved

by the trial and

It is the purpose of this paper to make a sug
method.
gestion as to how a similar result may be achieved in the selec
tion of men in accordance to their devotion to ideals of ethical
error

practice.
B. The Nature

of Law School Courses in Ethics

Accepting the principle that the law schools have practically
supplanted law offices in the education of lawyers, the law
teachers have directed their attention in legal ethics courses
along three different general lines. Some courses are different
only in degree from other classes. They employ the case method
with collateral readings for the purpose of developing in the
minds of the students an understanding of the principles of
law in this field, the way the courts have dealt with problems
and a critical discussion of what ought to be the law.20
A
second group of instructors has been concerned with imparting
an understanding of the history and traditions of the legal pro
fession, and its present position in the administration of jus
tice.21 In such courses the figure of the lawyer as a community
leader is emphasized and the rules regulating his conduct are
grouped about certain of his functions in the office, in court,
and before the legislature. The third type of course emphasizes
the great figures in the history of the legal profession and by

20

(1934-35) Iowa St. U. Bull. 21:

"Legal Ethics: The law as a profession. Relation of the lawyer to
the state, the court, his clients, other members of the bar, and the public.
Canons of Ethics of the American Bar Association. Selected ethical prob
lems. Arant's Cases on Legal Ethics."
21 For
example, see the course as given at the Catholic
America and at Columbia University.

University

of
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readings in biography or in the philosophy of the law, ap
proaches closely the field of jurisprudence.22
This training is of value. It is more orderly and comprehen
sive than is obtainable in a law office,23 yet it is not the whole
story.
Law school courses in legal ethics deal with rules which lie
almost exclusively in the field of substantive law.
This is in
accordance with the general tendency in law school work to
devote the short time available to the substantive rather than
the

procedural side of the law.24

This has resulted in the grad

ual recognition by young lawyers that there is an intermediate
stage between their law school training and the period when

they

are

qualified

to handle

During this inter

legal problems.25

val of extreme economic pressure and competition for a stable
financial foundation there is not much chance to learn the

application of ethical principles and there are many tempta
The trial and error
tions to fall into unethical practices.26
method while sound in theory has many distressing stages dur
ing which a professional career may be ruined.
22 Courses which
approximate this idea are given at the University of
Pennsylvania, (1935-36) U. OF Pa. L. Bull. 21, 22; and at Northwestern
University under the heading of "Profession of the Bar," 35 Northwest

ern

U. Bull. No. 23 at 20.

Also in this connection

work of law student bar associations

of

Southern

Duke

California,

as now

in

one

operation

University, Ohio

State

should record the
at the

University

University, and

elsewhere.

23Arant, Cases
24

on

Legal Ethics

Percentage of Courses

School

Columbia

(1933) iii.

_

Cornell
Duke

._

Georgetown

Dealing With

Percentage of Courses
Dealing With

Substantive Law

Procedural Law

88

12

87

13

73

27

77

23

Harvard

90

10

Michigan

89

11

Northwestern

81

19

Southern California

80

20

Stanford

77

23

80

20

71

29

Texas

Yale

..

...

.

25 See
Reed, The Annual Review of Legal Education (The Carnegie
Found. Adv. Teach. 1929) (Missing Element in Legal Education).
26 See
Cochran, Young Lawyer, Now What? (1935) 7 Miss. L. J. 378.
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II
The Ethical Problem From

the

Standpoint

of the

Bar

The next stage in the process is examination by the board
of bar examiners. Here certainly is no chance for education
only a testing.27 The character side of the examination is diffi

�

cult to classify.
Sometimes28 it is covered by a few easily
secured letters of recommendation.
At other times the basis

personal interview 29 in which the ability of the examiner
In more
to read character at sight must be severely tested.
extreme cases there is a detailed report prepared by a lawyer
with whom the student has done work,30 or even by a private
detective.31 The information available here is not likely to be
complete except where unusually conscientious lawyers or detec
tives have been engaged. This system is subject to many objec
tions. Among them are expense,32 perhaps humiliation of the
applicant, and perhaps connotations as to the character of appliis

a

27

Wickser, Bar Examinations (1930) 55 A. B. A. Rep. 639, 643.

28

Rules

for

Admission

to the

Bar

(22d ed. 1935)

.

The California investigation consists of writing to the character refer
If the replies are satisfactory
ences listed in the applicant's application.
and if no complaint has been received, it is assumed that he has a good
moral character.

Georgia each applicant files with the judge of the Superior Court
a resident a certificate of two practicing
attorneys of the Georgia Bar vouching for his character.
In Michigan a diploma from a reputable law school has been accepted
as evidence of good moral character.
Shafroth, A Study of Character Examinations in Forty-Nine Common
wealths (1934) 3 The Bar Examiner 195, 202.
29
Kentucky is the only state that uses a personal interview as the
exclusive means of determining the applicant's character. Personal inter
views are had as part of the examination in the following states : Arkansas,
Colorado, Connecticut, Delaware, District of Columbia, Indiana, Maryland,
Massachusetts, New Jersey, New Mexico, New York, Oregon, Pennsylvania,
Vermont, and West Virginia.
(1934) 3 The Bar Examiner 195, 200,
In

of the Circuit in which he is

202 et seq.
30
See New Rules

Promulgated by the Supreme Court of Pennsylvania
(1927) 2 Temple L. Q. 11-28 (introduction by Moschzisker)
Appel, The
Pennsylvania System (1933) 3 The Bar Examiner 10.
McCracken,
Explanation of the Pennsylvania System (1932) 55 N. Y. St. B. A. Bull.
61.
Douglas, The Pennsylvania System Governing Admission to the Bar
(1929) 54 A. B. A. Rep. 701.
31
Gest, Character Investigation (1932) 2 The Bar Examiner 51, 54.
32 Control
of the Practice of Law (Mar. 1935) Boston B. Bull. 1;
reprinted, (1935) 1 L. A. B. Bull. 166.
.

354

GEORGETOWN LAW JOURNAL

cants to the

bar, which

may not be warranted

because,

[Vol.

24

as

to

A lawyer with
many of them, character has not developed.
whom a student has come in contact may or may not be in a
position to give a fair character recommendation. Some attor
neys have better

time, greater insight than
plane involves a large assump
tion that in particular cases may not be justified. But the law
office is no longer primarily a place for legal education nor is
it equipped to compare a man with his fellows.33
If a better
device can be found there is no particular reason to hold on
blindly to the existing system.
With this training and testing the student becomes a lawyer
and thereafter it is the court and the grievance committee that
regulates his ethical education and testing. It needs little argu
ment to satisfy one that to throw the entire burden on the court
and committee is inefficient.34 Not to speak of the unfairness to
the student of delaying so long in determining his status, the
existing system proceeds too much upon the old common law
theory that every dog is entitled to one bite.35 This can hardly
result in increased prestige for the profession.
This, then, is the system for training students in legal ethics
and testing them.
Having discussed and criticized the stages
separately, it becomes necessary to comment upon the entire
system as a co-ordinated, integrated device to accomplish a
given end.
others.

opportunities,

To put all

on

the

more

same

Ill
The Weakness op

the

Existing Machinery

Criticisms of the present procedure for building character
among prospective leaders of the bar, may be grouped under
four main headings as follows:
1. There is a lack of continuity in the process of character
building and insufficient co-ordination among the agencies

which
If it is
33

called upon to examine character and act upon it.36
possible to look upon the character development of the

are

Clark, The Selective Process for Choosing Law Students and Lawyers
2 The Bar Examiner 274; Clark, Admission and Exclusion of Law
Students (1932) 7 Am. L. School Rev. 397.
34Gowin, The Executive and His Control of Men (1915).
35 Burton v.
Moorhead, 8 Sess. Cas. (4th Ser.) 892 (Scot. 1881),
Bohlen & Harper, Cases on Torts (1933) 440.
36
Reed, The 198b Annual Review of Legal Education (Carnegie Found.
Adv. Teach. 1935) 35.
(1933)
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individual

as a

whole it is easier to detect trends and deviations

from the normal than when
There is

one

examines

an

isolated segment.

gap between the individual's character development
in the pre-law school and the law school periods.37 Similarly,
a

the exchange of data from law school to board of bar examiners
and later to the grievance committee is made with difficulty.38
At present there is no effective method by which each
group can come into possession of the full information

succeding
possessed

by the preceding examiners.
2. Even if all the information which is

gathered were avail
personal habits of the
applicant. Where a man has committed a crime, has cheated
in an examination, has been guilty of outstanding disorderly
conduct, he is usually removed from the race before he gets to
the point of admission.
It is not hard to gather information
where misconduct is a matter of public or quasi-public record.38
able it would show too little

37

as

to the

example, the application for admission to Duke University Law
requires in addition to information as to name, birth, religious
affiliation, parentage and purely educational record, the following questions
which may have a bearing on character : the academic degrees from college ;
how the student has spent his time since leaving college; whether he has
ever attended another law school; his business experience and whether he
is wholly or partly self-supporting. The following statement is made:
"Each applicant should request from the Registrar of the institution
from which he proposes to offer credits a transcript of his college record
and a statement of honorable dismissal, such transcript and statement to
accompany this application."
This application blank which is substantially similar to the application
blanks in other good law schools accepts as a basis for character the
opinion of the faculty where the student has taken his undergraduate work.
This opinion is a conclusion based on facts exclusively in the possession
of the undergraduate faculty and ordinarily does not reveal the facts.
38 For
example, Duke University furnishes the bar examiners a tran
script of the student's record. There is a certification that he has com
pleted the prescribed course of study and that he is of good moral char
acter. Such is the policy of the better law schools. But such a certification
is in effect negative.
Nothing is known against the student's character.
The bar examiners are permitted to assume that if the student has done
anything which the law school faculty thought unfitted him for practice,
it would have removed him from law school, and that the granting of the
degree is in the nature of a blanket pardon for any and all offenses. While
this assumption is based on sound facts in the majority of cases, it does
For

School

not

seem

wise to allow the matter of character examination to be based

assumption when the facts might be available.
3�/� re Wolfe's Disbarment, 288 Pa. 331, 135 Atl. 732 (1927)
Case, 58 N. H. 5, 42 Am. Rep. 555 (1876).

on

any

; Delano's
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man to be watched is the one who corresponds in the ethical
field to the intellectually marginal student who just passes his
courses through the sympathy of the law faculty.

The

Boards of bar examiners, however careful they

are to get
qualifications by exhaustive
written tests, estimate the character of applicants on the basis,
not of a first hand life history, but of opinion, hearsay and
general reputation evidence.40 If a man comes up before a
grievance committee it is only in exceptional cases that it has
before it any material except such as is presented by the par
ticular complainant. The hearings are conducted in the spirit
if not the form of the orthodox criminal prosecution.
Seldom
is there an effort to determine for the benefit of others a picture

first hand data

on

the intellectual

of the circumstances of the character deterioration.

The ques

guilty?" rather than "how did you come
to do it?". It is the carefully investigated answers to the second
question which, if collected from a sufficiently large number of
persons, might suggest the points in the present process at
which we should be building defenses. Preventive legal meas
Thus
ures have not become as popular as preventive medicine.
the agencies which might best serve to investigate character
tion is

"guilty

not

or

have insufficient data.
3. It is urged that the attitude of these
tions toward the

problem is

a

negative

examining organiza

one

where it should be

The courts have said that the burden is

on the appli
practice it is
difficult to refuse a man admittance if there is nothing against
him. The writer submits that unless the applicant shows a dis
tinguished aptitude for the law and gives reasonable promise
of a desire and ability to make a positive contribution to the
prestige of the profession and the welfare of the community he
is not needed.42 This promise can only be shown on the basis of
a long-time supervised record of character as well as intellectual

positive.

cant to show that he has

a

good character.41

In

40 Shaf
roth, A Study of Character Examination Methods in Forty-Nine
Commonwealths (1934) 3 The Bar Examiner 195.
41

In

re

Garland,

42

661, 28 P. (2d) 354 (1934) ; People ex rel.
Webster, 28 Colo. 223, 64 Pac. 207 (1901).

219 Cal.

Colorado Bar Association

v.

(1929) 31 N. C. B. A. Rep. 38-49; Garrison, A Survey of the Wis
(1935) 10 Wis. L. Rev. 131.

consin Bar

The attitude of the board of bar examiners in Pennsylvania is that
are so many people applying that there is no reason to take any

there

except the best.
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achievement.

But if

we

take such

a

test where shall

we

fix

a

standard?

Obviously it should be on a high plane.
Problems facing a lawyer where ethical factors must be con
sidered are roughly classifiable.
There are certain offenses
which are definitely criminal such as appropriating a client's
funds,43 committing murder,44 falsifying public records.45 Men
�

who commit such acts should be dealt with as are other crimi
nals. A second group consists of disbarable acts which are not

necessarily criminal, improper solicitation of business,46 intoxi
cation such as tends to bring the profession into disrepute,47
contempt of court.48 In the third group are acts which while not
always disbarable, nevertheless are characteristic of the shy
ster ambulance and hearse chasing,49 over-much association
with the criminal classes,50 using questionable tactics to achieve
�

a

result.

In the fourth class fall violations of the code of eti

quette, such as refusal to grant a fellow lawyer a continuance,
taking a default judgment without notice to the other party,
rushing the opposing party into a compromise unfair to him
and obtainable only because he is not represented by counsel,
and using a technical defense to defeat a morally just claim.
If

tively

a man

commits

easy to

secure

offense in the first class it is compara
general approval of the decision to refuse
an

him admission to the bar or to reject him if already a member.
One group shades into another by indistinguishable gradations
so that short of actual crimes the student's and lawyer's con43

re Stephens, 92 Mont. 549, 16 P. (2d) 410 (1932) ; In re Garrity,
454, 235 N. W. 343 (1931).
44
See People v. Egan, 135 Cal. App. 479, 27 P. (2d) 412 (1934);
People v. Tinnin, 136 Cal. App. 301, 28 P. (2d) 951 (1934)
45 See State v.
Harwood, 206 N. C. 87, 173 S. E. 24 (1934).
46 In re
Cohen, 261 Mass. 484, 159 N. E. 495 (1928) (concerning the
improper use of advertisements) ; In re Schwarz, 195 App. Div. 194, 186
N. Y. Supp. 535 (1921)
(concerning the use of circular letters by
attorneys)
47
Wood v. Boykin, 45 Ga. App. 783, 165 S. E. 908 (1932).
43 In
re Hanson, 134 Kan. 165, 5 P. (2d)
1088 (1931); In re Ulmer,
268 Mass. 375, 167 N. E. 749 (1929). See also Re Peter Breen, 30 Nev. 164,
93 Pac. 997 (1908), 17 L. R. A. (n. s.) 572 (1909) ; Note (1928) 53 A. L.

In

60 N. D.

.

.

R. 1244.
49

In

re

Rothard,

225

App. Div. 266, 232 N. Y. Supp. 582 (1929). For
a ground for disbarment or suspension, see

ambulance chasing as
Note (1931) 73 A. L. R. 401.
cases on

50 In re
Moses, 186 Minn. 357, 243 N. W. 386 (1932)
disbarment of attorney due to conspiracy with racketeers)
.

(dealing with
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duct is less and less likely to be frowned upon by the majority
lawyers the higher we go in the scale. If an applicant has
in his mind the possibility of committing offenses in any other
of

of the groups than the first the present machinery is not ade
quate to eliminate him at the threshold. The burden of the

present argument is that unless in his daily contact with those
competent to judge he shows himself sensitive to the unprofes
sional character of such acts as those listed in the fourth class,
he should be placed on some sort of probationary list for further
observation and not admitted to the bar however intelligent
he may be until it is apparent that the bar needs him. Requir
ing adherence to such standards would shortly produce a differ
ent professional atmosphere.
If the student shows that he
plans to make himself an asset to the profession and the com
munity not merely for personal gain, those who have worked
with him and supervised his progress are in a position to vouch
for his future. While occasionally they may be disappointed, the
case will merely be the exception which proves the rule.
No
system is perfect.
4. Finally, the present system is accepted because it pre
vails or because of the comforting belief that nothing better
can be put into effect.
By passing the responsibility for making
�

�

the decision from hand to hand until it

comes

to rest with the

grievance committee, the other agencies avoid trouble and an
noyance but they do not shoulder their share of the burden. The
problem is to detect the undesirable man at the earliest possible
moment and halt his progress.
This attitude on the part of those who

are

in

a

position to do

something leaves out of consideration the possibility of improv
ing conditions which may arise from their initiative, imagina
tion, a flexibility of mental outlook and a determination to
improve.
It is easy to argue that nothing can be done because nothing
has been done; that the bar is democratic and necessarily is a
cross section of the community, so little improvement can be
expected; that character is so far crystallized in men of law
school age that it cannot be changed; that character in men of
amorphous so that one cannot judge it. If

law school age is still

existing methods, such as those to which the legal profession has
become accustomed, are to be used, little can be accomplished
beyond the present. But if other devices may be employed other
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results may be secured.51 The use of such unorthodox devices
as aptitude tests is a step forward.52
Perhaps a proponent of
new measures

given

a

trial.

bar calls for

should not go further than urging that they be
present position of the public prestige of the

The

experimentation toward

a

remedy.

IV
The Suggested Remedy

requires co-operative effort. Approaching the
functionally as the student comes to see it, there are cer
tain tasks for the law schools, others for the boards of bar
examiners, and still others for the bar itself to perform. The
suggested remedy, then, will fall into these three divisions : what
the law schools should do, what the bar examiners should do,
and what the bar should do. But naturally the emphasis will
be on the law school's responsibility because of the fundamental
A

solution

matter

character of its work.

A. The Division of the Course

perfect course in legal ethics, that is, one which would
generally recognized as such, might well contain some of the
The

be

characteristics of the chameleon.53

There is doubt among law

Scott, Junior or Interlocutory Admission to the Bar (1934) 3 The
99, 100; Shafroth, The Plan for a Junior Bar (1931) 3
N. Y. St. B. A. Bull. 426; Green, Bar Examinations and the Integrated
Bar (1932) 1 The Bar Examiner 213; Clark, A Plan for Temporary
License to Practice is Adopted by the United States District Court for the
District of New Jersey (1932) 18 A. B. A. J. 551.
See First Annual Report of Director (S. Calif. Leg. Aid Clinic Ass'n
1929-30) 8, 9; Second Annual Report (Duke Leg. Aid Clinic 1933) 20, 21;
Report of the Committee on Small Loans and Investments (Nat. Ass'n of
Leg. Aid Org.) 66-72.
52
Crawford, Use of Legal Aptitude Test in Admitting Applicants to
Law School (1932) 1 The Bar Examiner 151; Correspondence (1930) 24
III. L. Rev. 801 (Crawford, Legal Aptitude Tests) ; Crawford, The Legal
Aptitude Test Experiment at Yale (1932) 7 Am. L. School Rev. 530.
53 1
Bouvier, Law Dictionary (3d Rawle ed. 1914) 1086, and Black,
Law Dictionary (3d ed. 1933) 693, emphasize the thought that legal ethics
51

Bab Examiner

is that branch of moral science which treats of the duties which
of the

legal profession

owes

to the

public,

to the

a

member

court, to his professional

brethren and to his client.
Webster's New International Dictionary (1934) 877, contains the

following

statement:

"Ethics The science of moral duty: more broadly, the science of the
ideal human character and the ideal ends of human action.
The chief
�
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teachers

as to the value of such training, in any event.54
There
complete uniformity of opinion as to the content of the
lectures.55 Some legal scholars feel that as a practical matter
about all that can be accomplished is to see that the student

is

no

emerges with his memory stocked with

a new

set of rules and his

analytical powers strengthened.
The remedy suggested is to divide the subject of legal ethics
into at least two courses, and teach the administrative side of it
by the clinical method.56 The legal aid clinic is a device which

has survived
to be

enough

experimental period and which is still flexible
adapted for further usefulness.57 Its main claim to
an

effectiveness is that it introduces the law student to conditions

closely approximating those of actual practice, supervises his
It may be
efforts and records with great care his progress.
adjusted so that it will record those reactions which are indica
tive of character.
It is not

as

yet

a

claimed for it, but it is

problems

perfect device nor should too much be
capable of producing a far more effective

with which ethics deal

concern

the nature of the

highest good, the origin, and validity of the
acter and authority of moral obligation."
12 Encyc. Soc. Sciences (1930-35) 475:

sense

or

"Professional

ethics has

introduced

of

factors

two

summum

bonum;

duty, and the char

have

which

tradi

emphasized; the fiduciary relationship of the pro
fessional men to his client, and the relation of groups as groups to each
other and society."
54 See
Proceedings of the Association of American Law Schools (1929)
6 Am. L. School Rev. 424, 459.
(The Association declined to adopt a
resolution calling for a required course in legal ethics in each law school.)
55 For
example, see the expressed opinions of the following three pro
fessors regarding the teaching of legal ethics courses: Harris, The Teach
ing of Professional Ethics (1931) 17 Va. L. Rev. 473, 476; Proceedings
of the Association of American Law Schools (1929) 6 Am. L. School Rev.
458 (McCaskill's remarks on motion to require course on Legal Ethics in
member schools) ; Arant, Measure of Responsibility Which Should be As
sumed by Law Schools (1929) 15 A. B. A. J. 780.
tionally

56

been too little

See Ballou, Supplemental Hearing
Bill of 1936
(1935) 27

of

Appropriation

education)

the

(a

District

pamphlet

of
on

Columbia

character

:

"The result of the outcome of education must be thought of in terms
beings as well as in terms of grades earned and subject matter

of human

pursued."
Reports of the Special Committee

to the

Section

on

Legal Education
(1921) 46

and Admission to the Bar of the American Bar Association

A. B. A. Rep. 679.
57
Report of the
A. B. A. Rep.

Standing Committee
512, 515.

on

Legal Aid Work (1932) 57
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record of the characteristics of the individual student than it is

doing

at present.

The student and the instructor work side

by
handling actual cases and endeavoring to render
a first-class type of service to the public.58
In the process the
instructor comes to know the student, and be known by the
student, intimately, and to fathom his attitude to a considerable
degree59
In the last analysis it is the knowledge derived from this
personal contact which supplies the basis of judging character
and moral development. The instructor, of course, should be of
high ethical standing, should have the ability to meet the student
on a friendly basis and train him as painlessly as possible to
cultivate certain approaches to a lawyer's problems.
One can
not guard against all conceivable contingencies, but one can
develop a point of view toward law practice as well as toward
legal scholarship.
Lengthening the period of clinical instruction, elaborating
the situations confronting the student, giving him more leeway
for the working out of his own ideas, will produce two significant
side for

a

year

results.
It will tend to

develop in him certain correct mental habits.60
opportunity for observing him. Certainly it
is an improvement over the apprenticeship method because in
the clinic the student shares the center of interest equally with
the client. In a law office he is, too often, only a glorified office
boy.61
But merely putting the student in touch with real clients and
keeping an eye on him is not enough. Successful operation of
It will increase the

58

David, The Clinical Lawyer-School:

The

Clinic

(1934)

83

U.

OF

Pa. L. Rev. 1.
59

Frank, Why Not

a

Clinical Lawyer-School?

(1933)

81 U.

of

Pa L.

Rev. 907.
60

59, at 922 :
logic and psychology with specific references to
legal thinking should form a part of the curriculum. There the student
can learn something of the importance of open-mindedness, of the folly of
dogmatism, of the provisional, experimental, and tentative nature of most
conclusions
particularly those relating to the conduct of human beings.
"Professional ethics can be effectively taught only if the students while

Frank,

supra note

"First rate

courses

in

�

learning

the canons of ethics have available some first-hand observation
of the ways in which the ethical problems of the lawyer arise and of the
actual habits (the 'mores') of the bar."

61Berle, The Modern Legal Profession (1930-35)
ences

340, 342.

9 Encyc. Soc.

Sci
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the legal aid clinic as a means of character training calls for
techniques in dealing with human beings. As these tech
niques have not been developed in the field of law, it is necessary
new

to go into other

professional fields to learn them.
B.

Inter-professional Borrowing

Where the law prescribes rules regarding property it has a
fairly solid basis and is for the most part effective. Where, how
ever, as in the fields of crime or of domestic relations, it
deavors to deal with a person its resources are inadequate.

en

It
It may take some of his property
it to somebody else. Besides these two

may restrain the individual.
away from him and

alternatives it

give

do little.

The result is much as
medical profession limited its services to surgical
Many persons in contact with the law need what is
can

to that rendered

by the physician

as

though the
operations.
comparable
distinguished from the

surgeon.

The physician with the assistance of legislation has built up
procedure for diagnosing, preventing, treating and curing
human ills.62 The social service worker, also with a background
of legislation, has developed that process of gathering facts
known as the social investigation,63 and has added to it a tech
nique of diagnosis, prevention, treatment and cure.64 Neither
of these professional groups has an exclusive right to the exer
cise of these procedures.
The field of social work has brought to a degree of effective
ness the social case history and probation.
These two devices
if adequately transplanted into the field of legal education,
should add materially to the success of the proposed remedy.
The social case history 65 is a method of recording data about a
human problem.
It may be compared with the medical chart
hanging at the foot of the bed of the hospital patient. It differs
from the legal record as built up in litigation because the latter
is an embalming of a set of facts already dead. The case hisa

62 Medical Care
for the American People (U. of Chi. Press 1933)
(Final Report of the Committee on the Cost of Medical Care)
63
Richmond, Social Diagnosis (1927).
84 Interviews
a Study of Methods of Analyzing and Recording Social
Cases (Am. Ass'n Social Workers 1928) ; Social Case Work, Generic and
Specific (Am. Ass'n Social Workers 1931) (studies in the practice of
social work).
65
Richmond, What Is Social Case Work (1922)
(Social Case
History)
.

�

.
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tory is a record of a living case and shows the steps from day to
day. It may be made as trustworthy as a series of bookkeeping
entries which
also

are

are

admitted

made in the

legal evidence.

as

ordinary

Case histories

of business and therefore

course

entitled to consideration.

If the legal aid clinics were to adopt
the practice of building up a case history of each law student
the results would be the basis for something unique in the field
of legal ethics.

It would be

possible

to trace

on

this record the

daily progress of the student in the same fashion as a judge of
a juvenile court can go over the record of a ward of court.
is

Probation,66 as an application of the principle of supervision,
a socio-legal device better understood in the fields of crim

inal and domestic relations law than elsewhere.
mentals of this

The funda

the trained probation officers,
and their freedom to suit the treatment to the individual needs
of the

supervision

probationer.

are

Transplanted into

the field of character edu

cation for the bar the system would be forced to

develop its
highly individualized
techniques suited to the wide variety of human problems. The
probation record in consideration of the high grade of material
group of trained workers and

a

series of

available in the better law schools should be invaluable to boards
of bar examiners and

grievance committees.
The second inter-professional borrowing is from the medical
field. It consists in the technique of clinical instruction.07 The
differences between this and the case method are very great.
The case method among other results envisages the student as a
critic of the judicial process. The clinical method puts him in
the arena as a participant in the case from the beginning to the
end.

In the close contact of instructor and student the

cus

tomary barriers are surmounted and each knows the other as
a human being.
On the basis of this knowledge it is possible to
venture a reasonably accurate prediction as to future actions.
Such a prediction is no mere guess or fond hope.
The event
may not always be as anticipated, but the percentage of mis
takes should be less than under existing conditions.
It has
demonstrated
its
usefulness.
already
66

Johnson, Probation for Juveniles and Adults, A Study of Prin
Methods (1928) ; Probation and Criminal Justice (Glueck
ed. 1933).
ciples and

67

Flexner, Medical Education in the United States and Canada (1910)

4 Carnegie Found. Adv. Teach. Bull.
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Such then is the tentative proposal for teaching legal ethics
by the clinic method. To teach law students the administrative
side of ethics by the clinical method; to compile a case history
of each student ; to provide probation for those who do not show
immediate promise of a goal ; to contribute to the prestige of the
profession and the welfare of the community these adequately
correlated and woven into the present fabric should produce
more and better-focused ethical responsibility.
It is no panacea.
The existing agencies would have to undergo considerable read
justment before they could produce results that would satisfy
even reasonably exacting critics.
But the possibility is inherent
�

in the situation.
C.
At

Objections Requiring

an

Answer

objections. We fear to try the untried yet
every part of the plan separately has demonstrated its feasibil
ity. The only novelty here is in putting them together. It will
be much trouble and expense; yet the public which by its fees
makes possible the legal profession is interested primarily in
the product of legal education and only incidentally in the
trouble and expense.68
We do not see how one can test char
acter
yet character building agencies in the field of social work
point with pride to their achievements, with material less prom
ising than the law student.69 We see no sign posts to guide the
supervisor. His whims and personal fancies may become the
basis of the record yet the lawyer in whose office a student
serves an interneship is just as likely to be temperamental.
once

come

�

�

�

68

The Advance Program of the American Bar Association (1934) 43
(containing Chief Justice Hughes' communication to the New York Joint
Conference on Legal Education).
69
Pray, Are There Reliable Distinguishing Characteristics of Com
petent Professional Social Work? (1934) Proc. Nat. Conf. Social Work
517.

For a general survey of the progress made in studying character and
measuring it, see 3 Hartshorne & May, Studies in the Organization
of Character (1928-30) 371; Folsom, Social Psychology (1931) 275 et
seq.; Hartshorne & May, Studies in Deceit (1928-30) 402 et seq. Perhaps
the situation may be summarized by a statement appearing in Studies in
Deceit at 414:
"The main attention of educators should be placed not so much on
teaching honesty or any other 'trait' as on the reconstruction

devices for

practices in such a way as to provide not occasional, but con
regular opportunities for the successful use by both teacher
and pupils of such forms of conduct as make for the common good."
of school

sistent and
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It will be argued that such regimentation would be intoler
able to individualistic lawyers. Such a conclusion assumes that
the process be carried to an extreme. Only by experimentation
will it be

possible

to find the

point

at which the

plan is workable.

It will be argued that the preparation of case histories for
everyone is cumbersome and expensive. Admitting that it may
be so, it is a question of practical administration as to how far
such trouble and expense may be justified for the interest of
the profession and for the protection of the public, but unless

the instruction is careful, the record adequate and the probation
strict, the plan will be of no value. Maintaining a high standard
is meritorious but expensive.
It will be argued that the collected material is of such

a

highly confidential nature that it should not be gathered except
where a definite accusation has already been lodged against a
lawyer and it is necessary to ascertain the truth or falsity of
the situation. But credit ratings on lawyers by lay agencies are
already a matter of common use. Certainly if an investigation
of the character and fitness of a lawyer is to be made there can
be

no more

There

desirable agency to make it than the bar itself.
definite values in the work. The average law stu

are

large share of native idealism. If it is given rea
sonable opportunity for growth it will survive the hardships of
At present the opportunities
the first few years of practice.
for constructive work in this field are too often neglected. The
legal aid clinic work is coming increasingly to provide the needed
moral support.
Here is an atmosphere in which no fees are
charged,70 in which the clients belong to a group of persons fre
quently victimized,71 in which the greatest return to the student
is the sense of a task well done. If in such an atmosphere he
fails to show positive evidences of an ethical enthusiasm it is
unlikely that he will show them later on in practice. An exten
sion of the clinic work to provide probationary supervision dur
ing the first few years of practice will permit the student to
adjust himself. He will learn how others have successfully
resisted demoralizing influences and if he does not profit by
dent has

70

a

(1934)

40 Pa. B. A. Rep.

243, 245; (1933)

39 Pa. B. A. Rep.

299,

301.
71
Miller, The Difficulties of the Poor Man Accused of Crime (1926)
125 Annals 63; Hughes, The Poor Man and the Law (April 1926) 24
Leg. Aid Rev. No. 2 at 8 ; Report of the Standing Committee on Legal Aid

Work (1934) 59 A. B. A. Rep. 492.
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there will be fewer persons to feel that his de

nial of admission is unfair.

V
Illustrations

a

While further experimentation is necessary in order to give
complete picture, it is possible at the present time to illustrate

some

of the

possibilities that lie in

an

extension of the clinic

device.

The first question concerns the quantity and quality of
problems of an ethical nature coming to legal aid clinics. The
records that

are

kept by legal aid societies indicate that

stantial number of

a

sub

each year fall into this field.72 As in
before a grievance committee they vary from

matters

cases

coming
misunderstanding to the act which is disbarable or crim
inal. A student working in such an atmosphere comes in con
tact with these cases.
He learns that a large percentage of
clients are dissatisfied with their lawyer because the lawyer does
the

not take the client into his confidence ;

easily

convinced that their

lawyer

has had conferences with counsel

that certain clients

73

that

some

clients

are

has sold them out because he

on

the other side of the

case

;

74

dangerous persons against whom the
himself
lawyer should protect
by witnesses, records and other
wise.75
In some instances he comes across specific disbarable
offenses and

are

participates in the procedure by which complaints
grievance

made against members of the bar and lodged with
committees.76
are

72

Chart

showing the number of complaints received by Legal Aid

Clinics against attorneys:
Year

Number of

Complaints

Received
1924

976

1925

781

1926

939

1927

1,387
1,340

1928
1929

1,522

1930

1,628
1,856
1,938
1,705

1931

1932
1933

291, Duke Legal Aid Clinic.

73

Case

74

Case 74, Duke Legal Aid Clinic.
Case 541, Duke Legal Aid Clinic.
Case 862, Duke Legal Aid Clinic.

75

76
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The second

problem relates to the marginal student who does
about adopting a high ethical standard of practice ex
cept for the purpose of passing the examination. It is easyenough to justify this point of view to oneself by contending
not

care

that the law is

essentially a business and not a profession ; 77
that duty to one's client requires shrewd dealing ; that one needs
to adopt only a minimum standard.
The educational task here
is to divide such students into two groups
those who show
a change in viewpoint and those who do not.
For the
�

promise of

latter there is

need in the

profession quite aside from the in
For the other group probation
capacity
is indicated.
It is in making this classification that the clinic
work is not as yet completely developed. Even at the present
time, much is possible provided the clinic instructional staff is
adequate to permit of intimate contacts with the student.78 It
no

tellectual

of the

77

Cohen,

78

The

The Law

following

�

man.

A Business

or

Profession

(Rev. ed. 1924)

.

table shows the number of staff members in three

legal aid clinics:
Clerical and

Legal and
Legal Work

Administra

Clerical Work

Administra

University Exclusively

tive work

Exclusively

tive work

Vol
Paid
Duke

.

Harvard

.

3

.

.

25

.

Vol

Vol

unteer

Investigation
or

Social

Work

Vol

Vol

Paid

unteer

Paid

unteer

Paid

unteer

Paid

unteer

1

7

1

0

1

0

1

15

1

1

1

1

1

Southern

California.

1

1

2

1

At the Duke Legal Aid Clinic and at the University of Southern
California the staff is entirely a part of the law school group.
At the

Harvard Legal Aid Bureau supervision is in charge of one member of
the bar and the third year members of the organization.
For a description of the various Legal Aid Clinics including a dis
cussion of their administrative and supervisory problems, see the Annual

Report (Harv. Leg. Aid Bureau 1933-1934) ; Annual Report (Duke Leg.
Aid Clinic 1933-1934)
Similar descriptions of other organizations will
be found in the following: So. Cal. Leg. Aid Clinic; Northwestern Leg.
Aid Clinic; David, The Clinical Lawyer School: The Clinic (1934) 83
U. of Pa. L. Rev. 1; MacNamara, Teaching Legal Ethics by the Clinical
Method (193-)
Am. L. School, Rev.
(a paper read before the Associa
tion of American Law Schools, Section on Legal Aid Clinics).
.

�

�
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is not
a

impossible in the course of a year to distinguish between
healthy competitive spirit and a consistent indifference to

standards.

From the

foregoing it

appears that here is

a

field in which

developments may well be made. There is reason to argue, how
ever, that if they are made, the result will be a new type of test
ing machinery in the field of legal education which will (1) build
up the kind of record that is needed to determine

a

man's char

acter, (2) distinguish between the group which has a contribu
tion to make to the profession and the community and the other
Boards of bar
group, perhaps equally able, which does not.
examiners and grievance committees may find such machinery
of interest.

A word should be said

as

to the

elementary efforts to create

the sort of record referred to.

At the Duke Legal Aid Clinic the
students are graded in three ways.79 Each month the members
of the staff grade each student on his general ability. The aver
age of the class is the

being either average

basis, and the individual is credited with

or

better

or worse.

As each

case

is

com

grades the student on the way it was
pleted
handled. Twice a year a more elaborate system is employed for
determining the rating of each student with respect to ten char
the staff again

acteristics taken

less

arbitrarily as representing qual
practicing lawyer. The results of
these three systems of grading and the final examination make
up the final grade.
Where a student is obviously a marginal man, he is the sub
ject of much staff discussion. At the end of the year a report
containing the composite staff opinion of the man is prepared
and filed as a permanent record.
ities that

are

more or

desired in

a

VI
What

the

Bar Should Do

emphasized the responsibility of the law
school for the problem. This is inevitable because of the funda
mental character of law school training; without an adequate
system at the start the rest of the plan is ineffective.
But the practicing profession and the courts have an equally
large responsibility which may not be delegated. The interest
This article has

�

The
Third Annual Report (Duke Leg. Aid Clinic 1934) 35-41.
graded on the following characteristics: Adaptability, Depend

student is

ability, Imagination, Attention

to

Detail, Ability

to

Organize.

of the boards of bar examiners in the

subject is clear.80

that of grievance committees.81
Every lawyer should feel himself bound to

(1) Co-operate in setting
now
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up

a

more

So is

:

adequate system than

exists.

(2) Insist that records of applicants for admission give in
writing a full picture of character as well as the intellectual
attainments.
Conclusions of law or fact are helpful but the
The
record should go behind these conclusions to the facts.
student's life is not lived in compartments where by shutting
the door

on one

he emerges into the next

a

different

man.

(3) Require a greater degree of continuity in the process
of examining for character.
Conferences between bar ex
aminers, grievance committees and law faculties should produce
valuable results in co-ordinating tests and equalizing standards.
(4) Be willing to accept ideas which have proven successful
in other professional fields and which may be adapted to the
needs of the bar.
No

one

knows the

The trial and

error

answer

to the

problem discussed here.

method is indicated.

It

can

not succeed

without the hearty co-operation of the entire profession at all
times.
VII
CONCLUSION
We have

now

considered the

problem of teaching the admin

istrative side of legal ethics. An effort has been made to indi
cate that the ineffectiveness of that teaching has been the failure
to observe and chart the extent of the desire of the student to

profession and the community. A
suggested tentatively instruc
problem
tion by the clinical method. It has been urged that the success
ful operation of that method requires the lawyer to borrow from
other professional fields the devices of the social case history,
probation and the polished technique of grading men by the
make contributions to the

solution of the

has been

�

80Wormser, Fewer Lawyers and Better Ones (1929) 15 A. B. A. J.
206; Wickser, Law Schools Bar Examiners and Bar Associations: Coopera
tion Vs. Insulation (1933) 2 The Bab Examiner 151; Reed, The Annual
Review of Legal Education (Carnegie Found. Adv. Teach. 1929) 32 (The
Missing Element in Legal Education; Practical Training in Ethical
Standards)
81 See
Clark, The Selective Process of Choosing Law Students and
Lawyers (1933) 2 The Bar Examiner 274.
.
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clinical method. Opportunities exist to attempt this experiment
in any law school. In certain legal aid clinic courses, especially
where the same instructor also gives the course in legal ethics,
the

opportunities

peculiarly attractive. The plan in its
relationship between boards of
Public criticism of the legal
profession is the stimulus for activity.
Here in embryo is a system which may be developed to meet
a series of needs.
The point of view of the clinic instructor is
the point of view of a practicing lawyer. The clinic is an active
law office. There is present an atmosphere of idealism. If the
student is not stirred by it the bar has no need for him, however
intellectually capable he may be. If, after a year of clinic work,
he does not have a positive desire to contribute to the prestige
of the bar and the welfare of the community, one may predict
with reasonable accuracy that he is not going to exert himself
It is submitted that the legal aid
to those ends in practice.
clinic is a device which, developed and improved, will take a
leading part in bringing to the bar men with a more highly
developed sense of a lawyer's responsibilities, and in eliminating
more surely those who lack such vision.
are

fullest operation calls for closer
bar examiners and law schools.
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THE DISCRETION OF DIRECTORS IN THE DISTRIBUTION

OF NON-CUMULATIVE PREFERRED DIVIDENDS

W. H. S. Stevens*
discretion of the directors with reference to the pay
case of common stock usually in
volves the determination of (1) the time of the payment, (2)

THE
ment of dividends in the

the amount of the payment, and (3) the funds out of which the
dividends are to be paid. If preferred stock is outstanding, even
this discretion

to time is

usually modified to preclude the
stock until the preferred
dividends have been paid. In the case of cumulative preferred
stock, the directors usually possess complete discretion as to
as

declaration of dividends

on

common

the time of payment and the funds to be used.
The terms of
the contract, however, definitely fix the amounts which must

be paid prior to any common dividends and thus, although the
directors may determine the amounts and time of any particu
lar preferred dividend disbursement, they have no discretion
as to the total amount to be distributed to the preferred share
holders.

preferred stock, it is im
general principles, the discretion
of the directors as to the time and amounts of preferred dividend
payments, as well as the funds which may be employed, de
pending on the terms of the individual contracts. These ex
In the

case

of non-cumulative

possible to lay down

any such

hibit marked variations.
As has been partially developed elsewhere,1 practically all
preferred stock contracts divide into certain dis

non-cumulative

tinct major groups: (1) discretionary payment, (2) manda
tory payment, (3) trust fund, (4) earned cumulative and (5)

contingent cumulative; these groupings indicating the
*

more

A.B. Colby College, A.M. George Washington University, Ph.D. Uni
versity of Pennsylvania; Adjunct Professor of Finance, Graduate School,
American University; formerly Professor at Tulane University and Uni
versity of Maryland, Instructor at Columbia University and Extension
Lecturer at Johns Hopkins University; editor of Industrial Combinations
and Trusts (1913) and Unfair Competition (1917) ; author of numerous
articles on corporation finance, marketing, and combinations and trusts in
Columbia Law Review, Political Science Quarterly, Annals of American
Academy of Political and Social Science, and other periodicals.
1
This is the second study of non-cumulative preferred stock made
possible by a grant-in-aid from the Social Science Research Council for
a series of studies of
capital stock, the first being Stevens, Rights of NonCumulative Preferred Shareholders (1934) 34 Col. L. Rev. 1439.
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fundamental differences in non-cumulative issues. In addition,
there are a number of -sub-classifications in some of these groups
which represent important, though less significant, variations.
It is the purpose of this study to analyze the extent and limi
tations of the contractual authority of the directors over the
payment of dividends according to the terms of these various

types of issues.

Discretionary Payment Non^Cumulatives
The greatest variation in the discretion of the directors
with reference to the payment of non-cumulative dividends un
questionably occurs in those forms of stock which the writer
has

termed

discretionary payment non-cumulatives.

Appar

ently, the very breadth of the control over preferred dividend
payments which may be granted in these types of contracts
lends itself to

a

considerable number of minor

variations

in

their form.

Discretionary payment non-cumulatives may be defined
broadly as those types of issues in which the non-cumulative
preferred shareholders possess no rights or claims to dividends
in any year, whether earned or not, unless the directors declare
such dividends or unless a dividend is paid on junior issues. In

other words, the payment of any dividend to holders of noncumulative preferred stock of this type is left substantially to
the discretion of the board of directors, subject to such further
limitations as may be imposed upon such discretion by other
conditions of the contract.
The discretion

given directors by the terms of these

con

tracts may be either (1) implied or (2) express. In the former
type of issues, the preferred shareholders are usually entitled

preference to3 the common or other
therefore, the preferred dividend is
junior
made contingent or dependent upon the common dividend. The
preferred shareholders are not entitled to dividends, but only
to dividends before2
issues.

or

in

In this case,

to dividends before any dividends upon the

common

stock.

As

2 Baltimore Brick
(2nd); Douglas Shoe (7%); National Fireproofmg
(7%) ; Pacific Coast Co. (1st and 2nd) ; American Cotton Oil (6%) ; Cleve
land, Lorain and Wheeling Ry. (5%) ; Great Northern Ry. (6%) ; Gulf,
Mobile and Northern R. R. (5% prior to 1920) ; St. Louis, Southwestern
Ry. (5%) ; St. Joseph and Grand Island Ry. (1st and 2nd) ; Standard
Milling (5%).
3
Chicago, Indianapolis and Louisville Ry. (4%) ; Missouri, Kansas and
Texas Ry. (4%).
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dividends are usually subject to the substantially un
controlled discretion of the directors in the absence of fraud,
common

bad faith, or other similar considerations,4 the directors are not
obliged to pay dividends on the preferred stock, nor have the
stockholders any claims to such dividends unless a common

dividend is declared.
In

numerous

issues this discretion of the directors with

reference to the payment of non-cumulative preferred dividends
is made even more emphatic by the provision that the share
holder is entitled to dividends

only if,

as,

and,

or

when5 declared

by the board of directors before any dividends are paid upon
junior issues. These issues may be termed expressly discretion
ary because the non-cumulative dividends are made

contingent

upon declaration

expressly

by the directors.

While there is, of course, a distinction in terms and em
phasis between these types of expressly and impliedly dis
cretionary issues, the net effect is substantially the same so far
as the control of dividends is concerned, in the absence of any
other restrictions or qualifications. Not only does the holder of
these discretionary payment non-cumulatives acquire no rights
or claims to dividends in years in which no profits are earned,
but he does not acquire any such rights or claims in years in
which profits are earned unless, as already stated, (1) the di
rectors declare them, or (2) common dividends are paid. Fur
thermore, as is subsequently indicated, common dividends may
perhaps be paid in some instances without the payment of any or
all the specified dividends on the preferred and yet not create any
enforceable claims on the part of the preferred shareholders.
But it is a well settled principle that whether or not dividends shall
paid, and the amount of the dividend at any time, is primarily to be
determined by the directors, and there must be bad faith or a clear abuse
6
of discretion on their part to justify a court of equity in interfering.
Fletcher, Cyclopedia Corporations (1919) 6073.
5
"When," Colorado and Southern Ry. (1st and 2nd); "as," Union
Pacific R. R. (4%), Atchison, Topeka and Santa Fe Ry. (5%), Western
Maryland Ry.; "if," New York Dock (5%); "if and when," Chicago and
Alton R. R. (4%); "as and when," American Ice (6%), American Water
works and Electric (6%) ; "if and as," United States Leather (Class A) ;
"when and as," Southern Railway (5%), Wheeling and Lake Erie Ry.
(6%), Mexican Petroleum (8%), Seaboard Airline Ry. (6% and 4%),
Market Street Ry. (2nd) ; "whenever," American Car and Foundry (7%),
Philadelphia and Western Ry. (5%), Otis Elevator (6%), Sloss-Sheffield
Steel and Iron (7%), Bethlehem Steel (7%) ; "in their discretion," Kansas
City Southern Ry. (4%).
4

be
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The obvious objection to all of these discretionary payment
issues is that directors, by withholding profits from the noncumulative preferred shareholders, may accumulate, at their

fund which may be distributed in some subsequent
shareholders, after the payment of only
a single year's dividends to the preferred stockholders.
This
situation is chiefly responsible for the existing prejudice against
expense,

a

year to the common

non-cumulative issues.
in which such

a

though entirely

In

addition, the prevalence6 of the type

distribution is possible has led to the common,
unjustifiable, assumption that this comprehen

sive discretion of the directors is
non-cumulative

a

necessary characteristic of

preferred stock,
assumption clearly nega
by certain of the forms of contract discussed herein.
From a technical legal standpoint, the discretionary au
thority of the directors over dividends, in discretionary payment
non-cumulatives, has no part in a discussion of the legally en
forceable rights of non-cumulative shareholders to dividends.
But the picture of the terms and conditions of such issues
is obviously incomplete without any consideration of what the
an

tived

directors may or may not do in the exercise of their discretion
in the payment of dividends on these issues.

Although holders of discretionary payment non-cumulative
preferred issues have no legally enforceable rights or claims to
dividends unless preferred dividends are declared or a common
dividend is paid, and, even then, perhaps not under all condi
tions, it should not be inferred that directors will never exercise
this discretion in favor of the preferred shareholders, nor that,
in consequence, the latter will of necessity never receive divi
dends except such as are legally enforceable. Neither is a jus
tifiable assumption. The possibilities of manipulation of divi
dends in favor of the common shareholders, inherent in the dis
cretionary type of non-cumulative issue, may all too easily be
taken to imply the inequitable treatment of preferred share
holders.
ness

That there have been concrete

is probably indisputable,

character

are

highly unsafe.

cases

of such unfair

general inferences of this
Adequate and accurate conclu-

but

8
Preliminary estimates by the writer, not yet finally checked, indicate
that 90% of the total of 200 odd non-cumulatives recorded in New York
This is on the
Stock Exchange Listing Applications belong to this group.

assumption that 32 issues about which details are not available are discre
tionary payment. Ignoring these issues the discretionary type would still
account for more than 70% of the total.
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sions must wait

which,

so

far

as

on

a

375

thorough analysis of dividend policies,
knows, has not yet been made.

the writer

Discretion in the

Payment of Current Dividends

One of the most common and erroneous assumptions with
regard to discretionary payment non-cumulatives is that, if
there are no earnings, no dividends can be paid. The origin of
this assumption is found, no doubt, in the fact that, if there
are no earnings, no rights to dividends can arise,
this being
almost the only characteristic that appears common to practi
cally all forms of non-cumulative preferred stocks.7 The fact
that the shareholders possess no enforceable claims for divi
dends when there are no earnings, however, does not necessarily
that

they will be entirely deprived of them.
preferred stockholders are usually en
titled (1) to dividends,8 (2) to dividends out of profits, surplus
or earnings or some combination of the three,9 or (3) to divimean

Non-cumulative

7

It is of the

essence of such stock that, in any year in which no
earned, the holder acquires no right to any dividend for that
year, there or thereafter.
Berle, Studies in the Law of Corporation
Finance (1928) 99.
Where the dividends are declared to be non-cumulative, the phrase
carries with it the general idea that the dividend, if not declared and
paid within any one year, although earnings exist for that year, is lost
to the preferred stockholders; that is, that non-cumulative means that
the right to the dividend is measured by the action of the board of directors

profits

in any

are

one

year, and the failure to declare the dividend in any one year
as a further charge upon the earnings of

prevents it from accumulating

the company then existing or which may be subsequently acquired.
Nor
wich Water Co., etc. v. Southern Ry., 11 Va. L. Reg. (n. s.) 203, 212

(1925) ; of. Day v. United States Cast Iron Pipe & F. Co., 96 N. J. Eq. 736,
741, 126 Atl. 302, 304, 305 (1924).
8 "Entitled to
non-cumulative dividends," New York, Chicago and St.
Louis R. R. (1st and 2nd), Standard Milling (5%) ; "entitled to dividends,"
Great Northern Ry. (6%), Douglas Shoe (7%); "entitled to a fixed
dividend," American Cotton Oil (6%), National Fireproofing (7%).
9 "Out of net
profits or surplus," Boston and Maine R. R. (6%) ; "out
of the accumulated profits," Weyman-Bruton (7%), American Snuff (7%),
G. W. Helme (7%) ; "out of surplus or net profits," Georgia Railway and
Power (4%), Gulf, Mobile and Northern R. R. (6%), Regal Shoe (7%),
Colonial Nickel (6%), Mexican Petroleum (8%) ; "out of the net profits,"
Union Pacific R. R. (4%), St. Louis, sand Southwestern Ry. (5%), New
Orleans, Mobile and Chicago R. R. (6%) ; "out of net earnings," Chicago,
St. Paul, M. & 0. (7%); "out of earnings," Savannah Electric (6%);
"out of any and all surplus net profits," American Car and Foundry (7%),
American Linseed (7%).
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dends out of profits, surplus or earnings of the year,10 before
any dividends are paid on the common or other junior issue of
stock.
When the funds to be used for dividends are not limited to
the earnings of the year, but stockholders are either entitled to
dividends or to dividends out of profits, surplus or earnings, the
directors

obviously

not limited to the

earnings of the year
preferred dividends, but may
draw upon accumulated surplus or profits of preceding years for
the funds to pay the dividends. This is, in fact, specifically so
stated in the following provision from the Southern Dairies
Class A (preferred) :
are

for the funds to be used for the

dividends may be declared and paid on
Class A
out of
or net profits of the corporation whether
arising during
the calendar year for which declared or accrued during prior calendar
".

.

the

.

.

.

.

.

.

.

surplus

years."

11

To put it another way, the directors possess the same dis
as that set forth in the 7 per cent non-cumulative pre

cretion

ferred of the Postal

"But

nothing

Telegraph and Cable Company :
in the

foregoing provision is intended or shall be
authority of the Board of Directors to declare, or
to require the Board of Directors otherwise than in its discretion to
declare, any part or all of the dividend on the Non-Cumulative Pre
ferred Stock for the then current calendar year, which the net profits
of such year determined as aforesaid shall be insufficient to provide
out of the then existing surplus of the corporation (including any sur
plus paid in upon any issue of its stock and any undistributed net
profits of any preceding calendar year or years) ." 12 (Italics author's.)
deemed to limit the

10

"Payable out of the net profits for such year," New Orleans Railway
Light (5%) ; "out of the net profits of each fiscal year," Philadelphia
and Western Ry. (5%) ; "payable out of the net earnings for such year,"
Missouri, Kansas and Texas Ry. (4%), Chicago, Indianapolis and Louis
ville Ry. (4%) ; "payable out of surplus net earnings of each fiscal year,"
New York Dock (5%) ; "out of the surplus or net earnings of each fiscal
year," American Ice (7%) ; "from the net earnings of each current year,"
Chicago, Milwaukee and St. Paul Ry. (7%).
11 Amendment of March
26, 1926, New York Stock Exchange Listing
Application No. A-7075.
(Hereinafter these Listing Applications are referred to as "N. Y. S. E.
L. A.")
and

12

Exhibit B, Stock Preference, N

Y. S. E. L. A. No. A-8061.
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Subsequent Payment of Dividends Passed

fallacy, with regard to non-cumu
lative preferred stock, is that, if the directors of a corporation
fail to pay preferred dividends on such stock for any year, such
dividends are irrevocably lost to the preferred shareholders.
As elsewhere suggested13 the term, non-cumulative, logi
cally means not cumulative. Since dividends on a cumulative
preferred issue accumulate if not paid, a non-cumulative pre
ferred issue, in the absence of other qualifications or restric
tions, is one on which dividends do not accumulate if not paid.
It is

an

uncommon

easy transition from this definition to the

that when such non-cumulative dividends

conclusion

not

paid they are
conclusion, how
irretrievably
is
not
a
one.
If
correct
the
term
ever,
non-cumulative, taken
means
not
that
dividends
do
accumulate regard
by itself,
unpaid
less of whether earned or not, this term merely prevents such
dividends from accumulating as a charge upon the earnings of
the company, and thus destroys any claims or rights of the pre
lost to the shareholder.

ferred stockholders to dividends

on

are

Such

a

account of such years.

It

does not, in and of itself, limit the directors in the exercise of
their discretion with reference to the distribution of profits to

preferred shareholders on account of those years. Although
are issues of non-cumulatives, some of which are subse
quently referred to, in which the failure to declare dividends re
sults in the loss of the dividends, as well as the claim or right
thereto, this is not because of the fact that the dividends are nonthere

cumulative but because of other terms
tract.

Where

shareholders

or

conditions of the

con

entitled to dividends

or
preferred
or
there
is
earnings, surplus
profits,
nothing
in the mere provision that the issue is non-cumulative to pre
vent directors from subsequently declaring dividends not paid
in preceding years, regardless of whether such dividends were

are

to dividends out of

earned

or

not.14

13

Stevens, supra note 1, at 1439.
Cf. Norwich Water Power Co., etc. v. Southern Ry., 11 Va. L. Reg.
(n. s.) 203, 215 (1925). After stating that the rights of shareholders are
to be determined by the contract between the corporation and its stock
holders, and that non-cumulative ordinarily means that failure to declare
a dividend prevents it from accumulating, the court carefully qualified its
definition by the statement that, while this "is the general rule, the charter
may contain such provisions as to show that the intention was otherwise,
although the dividends may be designated as non-cumulative." But the
14

court concluded that "the undeclared dividends

were

made non-cumulative

[Vol. 24
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Moreover, in the absence of some limitation or restriction,
these subsequent dividends may presumably be declared out of
profits accumulated prior to the year in which such dividend was
passed,

or

earned

subsequently thereto.15

The general authority of the board of directors, subse
quently to pay dividends withheld in prior years from discre
tionary payment non-cumulative preferred stockholders is fairly
well established
in the Collins
out17 there is

by legal authority. It was specifically upheld
16
and, as the writer has elsewhere pointed
sound reason for assuming that the doctrine of

case

no

the Wabash Case1* is in any way in conflict with the Collins
case.
In denying the suit of the preferred shareholders in the
Wabash case, the Court held, not that the preferred dividends

lost, but merely that "the claim for that year is gone and
cannot be asserted at a later date," and specifically called atten
were

tion to the fact that the control of the directorate appeared to
There
be in the hands of the preferred stockholder plaintiffs.
is also the strongest kind of dicta in Morse v. Boston & Maine

Railroad,19 supporting the doctrine of the Collins

case

with ref-

and the right to participation, either on the part of the preferred stock
holders or the common stockholders, in the earnings ceased altogether upon
the right to
the failure to declare dividends. My conclusion is that
ceased altogether upon the failure to declare dividends.
.

participation

.

.

.

.

.

I say the right of the stockholders purposely because I am not undertaking
to determine what the directors are authorized to do voluntarily but only
what they may be compelled to do by reason of legal right existing on

the part of the preferred stockholders." Some of the authorities, however,
do not seem to distinguish clearly between the loss of the claim and the loss
of the dividends. For example, Hicks, referring to Wabash Ry. v. Barclay,
"In substance the dividends were lost forever
280 U. S. 197 (1930), says:
was properly omitted by the
for those years in which the declaration
.

.

.

Cf. Hicks, The Rights of Non-Cumulative Preferred Stock
5 Temple L. Q. 538; and Lattin, 7s Non-Cumulative Preferred

directors."

(1931)

Stock in Fact Preferred? (1930) 25 III. L. Rev. 148.
i^ln

mandatory payment and earned

or

contingent cumulatives,

not

passed is lost in the event that there were
available earnings out of which the dividends could have been paid. In
trust fund non-cumulatives, the preferred shareholders still have an inter
even

est

the claim for dividends

in, if

not

a

profits earned and undistributed
specified dividend rate.
Portland Elec. Pow. Co., et al., 12 F. (2d)

claim on,

in every year

up to the amount of the
"

Collins

9th, 1926)

v.

.

1, at 1446.
Barclay, 280 U. S. 197 (1930).

supra note

17

Stevens,

!8

Wabash Ry.

19

263 Mass.

v.

308, 160 N. E. 894 (1928).

671

(C. C.

A.
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non-

cumulative dividends.20
Limitations

on

the Funds to be Used

for Dividends

These broad powers of the directors

over dividends, how
by no means apply to all discretionary issues where the
preferred stockholders are entitled to non-cumulative dividends
or to dividends out of profits, surplus or earnings.
In other
the
discretion
the
of
with
directors
reference
to these
types,
dividends is either specifically limited or eliminated altogether.
In the first of these forms of contract, the directors are for
bidden to pay non-cumulative dividends out of the profits of
subsequent years. For example, article 4 of the charter of the
National Railways of Mexico provided, with reference to the 4
per cent non-cumulative first preferred stock, that "no de
ficiency in such dividend in any such year shall be made up out
of the surplus profits of subsequent years." 21 Similarly, a 7 per
cent non-cumulative preferred issue of the Standard Sanitary
Manufacturing Company contained a provision that "if the net
earnings of any year declarable as dividends shall not be suf
ficient to pay
7 per cent upon the preferred stock the de
ficiency shall not be made up from the profits of a later period."22
This prohibition against the payment of dividends out of
the profits of subsequent years should not, however, be in
terpreted to imply that dividends passed in previous years may
not subsequently be paid.
All that this prohibition really does

ever,

...

20

The N. J.

Corp.

Act

provides that the holders thereof (preferred

stock) "shall be entitled to receive and the corporation shall be bound to
not exceeding eight per centum
pay thereon, a fixed yearly dividend
before any dividend shall be set apart or paid on the common stock."
Construing this provision with regard to non-cumulative preferred stock,
in Moran v. United States Cast Iron Pipe & F. Co., 95 N. J. Eq. 389, 391,
123 Atl. 546, 547 (1924), the New Jersey court said that "it does not
prohibit the company, after having paid the fixed yearly dividend, from,
in the same year, declaring and paying additional dividends out of profits
earned in prior years applicable to dividends for such years
the direc
tors are in no wise restricted either as to amount, time or occasion when
.

.

.

.

.

.

.

.

.

distribution shall be made."
2i

Quoted from charter, N. Y. S. E. L. A. No. A-3650.
Cf. International Nickel (1912) "such dividends
are payable
out of the accumulated profits and not out of the
profits of any subsequent
year or years," N. Y. S. E. L. A. No. A-4467; and United States Shipbuild
ing Corp. (1902) "but only out of the accumulated profits and not out of
the profits of any subsequent year or years," N. Y. S. E. L. A. No. A-2726.
22

.

.

.
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is to prevent these passed dividends from being paid out of later
earnings. If there were available profits, surplus, or earnings,
prior to the date on which dividends were passed, which could
have been used to make such payments, there is nothing to pre
clude their subsequent use for the payment of the dividends

passed, always in the absence of further restrictions or limi
tations, of course.
In another group of issues, directors may not use for pre
ferred dividend any funds which represent accumulations of
prior years in which full dividends have been paid on the pre
ferred stock. Thus, the Standard Milling Co. preferred, result
ing from the 1916 merger, provided that "dividends on the pre
ferred stock shall be payable in any fiscal year only from the
profits of that year and from so much of the profits of any prior
as were applicable to the payment of dividends on
years
the preferred stock for any fiscal year and were not applied."23
A similar result, attained in a somewhat different manner, is
to incorporate in the terms of the stock issue a provision to the
effect that the remaining profits, after the payment of the full
dividends on the preferred, are to be applied to the payment of
...

dividends

on

the common.24

provisions clearly limit the use of the surplus of
prior years for the payment of preferred dividends, either on
account of current or prior years, to those amounts which were
These

earned but not distributed to these shareholders.

If dividends

preferred in a prior year, and not paid, the
directors may presumably use them for subsequent dividend
declarations on the preferred. They can never, however, under
any circumstances, use for preferred dividends surplus earned
in any year in excess of the full preferred dividend paid for

were

earned

on

the

that year.

Non-Subsequent Payment of Dividends
Instead of

partially limiting the discretion of the directors
subsequent payment of discretionary non-

with reference to the

From merger agreement quoted in N. Y. S. E. L. A. No. A-7132.
"If, after providing for the payment of full dividends for any fiscal
year on the preferred stock there shall remain any surplus net profits for
such year, any of such surplus net profits of such year, and of any other
fiscal year after the full dividends shall have been paid on the preferred
stock shall be applicable to such dividends on the common stock as from
Bassett v.
time to time shall be declared by the Board of Directors."
United States C. I. P. & F. Co., 75 N. J. Eq. 539, 73 Atl. 514 (1909).
23

34
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an

other class of restriction is designed to eliminate all authority
of the board subsequently to pay such dividends. The St. Louis
Southwestern Railway Co. 5% non-cumulative preferred of 1891
contained the

provision :

"But if in any year dividends amounting to 5% shall not be de
clared payable on the preferred stock, the holders thereof shall not
receive any further dividend for said year
."25
.

.

More recently, the Class A $4 (preferred) stock of the
United States Leather Company provided, among other things,

that,
".

.

.

if in any fiscal year dividends aggregating four dollars
paid upon or declared and set apart for the Class A

($4)
[pre
in the succeeding

shall not be

ferred] stock, the deficiency shall
year

or

years whether such

fiscal year, and whether

ing surplus

or

net

or

not be made up
dividends shall have been earned in such
not the Company shall have any remain

profit in such year."26

In this class of issue there is apparently no restriction
placed upon the use by the board of directors of the profits of
prior years for the payment of current dividends on the pre
ferred, and such dividends may be paid regardless of whether
earned or not.
If, however, the board passes the dividend in
In this
any year, it has no power to declare it subsequently.
case, therefore, the dividend, as well as the claim, is irrevocably
lost.

Dividends Payable out of the Earnings of the Year
If the dividends

are

payable out of the profits, surplus

or

earnings of the year, the situation is somewhat different from
the foregoing. The only amounts that are placed at the disposal
of the

directors, out of which preferred dividends may be paid,
those originating during the particular year. It seems prob
able, therefore, that the directors cannot, in such case, use any
are

profits

or

surplus originating in other

these dividends, but
the year.
25

are

years for the

payment of
during

limited to the amount earned

Quoted from charter, N. Y. S. E. L. A. No. A-1060.
In various other issues only the right or claim to
such dividends is declared to be extinguished.
Cf. Class A common (pre
ferred), General Gas and Electric (1925), N. Y. S. E. L. A. No. A-6954.
This contract apparently does not prevent the directors from subsequently
declaring preferred dividends on account of prior years.
28

Italics author's.
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in the contracts, however,
any limitation on the

presumably place

time of payment.

If the dividend is earned either in whole or
in part, the directors presumably have the discretion to distri
bute the entire amount either then or subsequently.
If, how
ever, there are no earnings, nothing can ever be distributed on
account of the preferred dividends for that year.

Discretion

as

to the Amount

of Dividends Payable before

Common Dividends
It is

customarily, and usually correctly, assumed that the
no authority to pay dividends on common stock
after paying only part of the dividends on the preferred stock
specified by the terms of the contract.27 However, there have
been a few discretionary issues in which there is at least a
question whether directors cannot pay part of the dividends
on the preferred and then pay dividends on the common.
Two
of these questionable issues, those of the Union Pacific and the
Atchison, Topeka and Santa Fe, appeared in the late 90's.
The non-cumulative preferred stock of the Union Pacific
Railroad provides that,
directors have

"Such

preferred stock shall be entitled in preference and priority
common stock of said corporation to dividends in each and
every fiscal year at such rate not exceeding four per cent, per annum,
payable out of net profits, as shall be declared by the Board of Di
rectors.
Such dividends are to be non-cumulative, and the preferred
stock is entitled to no other or further share of the profits."28 (Italics
Author's.)
over

the

27 In the event that dividends on the
preferred are payable out of the
earnings of the year, and there are no earnings, there arises an inter
esting question, although it involves the discretion of the directors in pay
ing common, rather than preferred, dividends. May the directors pay
dividends out of the accumulated surplus on the common stock without
paying dividends on the preferred? If the only amounts out of which
dividends on the preferred can be paid in a particular year are the earnings
of that year, and there are no such earnings, it seems certain that no pre
ferred dividends can be paid in that year. In the absence of other express
limitations, does the phrase, "payable out of the profits of the year," there
fore void the requirement that the preferred is entitled to dividends before
If so,
dividends on the common in a year when there are no earnings?
there is obviously nothing to prevent the directors from declaring common
dividends out of surplus or accumulated profits in such a year.
28

Articles of

Association,

art.

4, par. 3,

p. 3.
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This issue, which dates from 1897, is
that of the Atchison, of 1895, which
of the preferred stock:

383

substantially the same as
provided that the holders

"shall be entitled to non-cumulative dividends in each and every fiscal
at such rate, not exceeding five per centum per annum as shall

year

.

.

.

be declared
any

by the Board of Directors

payment in

or

...

for such fiscal year

in

...

preference and priority
on

the

common

stock."

to
29

According to the listing application, a Western Maryland
preferred contains the same provision30 as does also a
preferred issue of the Atlantic Coast Line according to a copy
of the stock certificate in the possession of the writer.31
There are at least two possible interpretations of these
contracts.
The most logical and natural one, according to ordi
canons
of construction, would seem to be that it was in-.
nary
tended to place in the hands of the board of directors full dis
cretion as to the rate to be declared before common dividends,
The language employed spe
up to the specified percentages.
cifically vests the power over the rate in the directors, and even
strict construction of the phrase "not exceeding" a specified rate
seems scarcely to justify the second possible interpretation of the
contract, namely, that these phrases overrule the specific dele
gation of power over the rate and thus preclude the declaration
of any dividend on the common until the full preferred rate is
paid. According to this latter and less logical construction, it
may be argued that these phrases were employed for a dual

second

purpose.

It

was

intended that

no common

dividends should be

paid in any year until the full preferred dividends were paid,
but it was also desired to vest in the directors the discretion to
declare less than the preferred rate
less than the full rate was earned.

specified in

years

when

the common, there is logi
cally nothing to prevent directors from declaring less than the
specified rate of preferred dividends in the case of any issues in
But if

no

dividends

are

paid

on

which the preferred shareholders are merely entitled to divi
dends at some specified rate before any dividends are paid on
common.
In this latter type of security, the intention to
prevent the directors from declaring any common dividends be-

the

29

Charter

on

file

with

the

Securities

and

Exchange

Commission.

(Italics author's.)
30

N. Y. S. E. L. A. No. A-4728

31

Stock certificates do not

has not been able to procure

a

(1917).
always follow the charter, but the writer

copy of the charter from the company.
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If such

obvious.

is the case, why do the issues under discussion employ language
which imports that the directors have the authority to deter
mine the rate to be paid before the common dividends are paid?
Moreover, Elkins v. Camden and Atlantic Railway32 throws lit

tle light upon the construction of these issues. In this case, a
suit was brought by the preferred shareholders to enjoin a com
dividend of 3 per cent after the declaration of 4 per cent
preferred, the preferred shareholders being entitled, by

mon

the

on

the terms of

an

act of the state

"to receive dividends
um
on

on

the

legislature creating this issue,

same

not to exceed

seven

per cent

per annum, before any dividend shall be set apart
the other and ordinary stock of said company."

author's.)

The issue,

therefore,

was

the

right to

pay

paid
(Italics

or

common

dividends after paying only part of the rate of preferred divi
dends specified, and the court upheld the preferred share
holders.33 The terms of this issue, however, differ fundamen
tally from those under discussion, in that the former did not
specifically vest in the directors the determination of the rate of
dividend expressed in the latter by the phrase, "at such rate as
shall be declared by the Board" etc.
Logically, therefore, it is
difficult to escape the conclusion that the intention of these agree
ments was to vest in the hands of the board of directors full dis
cretion

as

common

to the amount of

preferred dividends to be paid before

dividends in any year.34

Mandatory Payment Non-cumulatives
mandatory payment non-cumulative issue may be de
fined as one entitling the shareholder to dividends in each year
to the extent earned in each year.
Paragraph Third of the
A

32

36 N. J.

33

"It is manifest that he

Eq. 233 (1882).
(the complainant)

is entitled to have that

part of the action of the defendants enjoined, which attempts to appro
priate part of the net earnings to the payment of a dividend on the
ordinary stock before a dividend of seven per cent has been paid on the

preferred stock."
34
as

Id. at 239.

The writer is

unsound,

aware

of the fact that

not to say absurd.

The

some

answer

may

regard this theory

is that the terms of these

contracts are clear and explicit. Any other construction is not only less
logical, but also requires reading into the contract limitations and qualifica
tions not contained in the language, but representing inferences based
or
upon personal opinions as to what the intention of the parties might
ought to have been.
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Agreement of Consolidation of the Cleveland, Cincinnati, Chi
cago and St. Louis Railway (1889) provided:
"The net

earnings

year shall be divided

of the consolidated company in each and every
follows: First, not exceeding five per cent in

as

quarterly installments, to the holders of the preferred stock, and the
residue, as may be ordered from time to time by the Board of Di
rectors, among the holders of the

common

stock."

In this type of issue,35 in the absence of other

qualifications,

the directors possess no discretion as to the funds out of which
the preferred dividends are payable, and they may not properly
pay the dividends of

either

prior

or

any discretion

one

year out of the

profits of other

years,

Neither do the directors possess
to the amount of the dividends to be disbursed.

subsequent.36

as

This is fixed by the amount of the earnings and the directors are
required, by the terms of the contract, to declare to the pre
ferred shareholders the amounts earned up to the
they are entitled.

specified

pre

ferred dividend rate to which

Again, according to the terms of the contract, the direc
no control over the time payment of the preferred
dividends, these being payable in each year out of the profits

tors have

of the year.

Despite the rather explicit language of these contracts, di
rectors have sometimes failed to follow their provisions as to
the time or the amounts of the dividend payments. The divi
dend record of the Cleveland, Cincinnati, Chicago, and St. Louis
Railway shows that the directors failed to pay the amounts of
dividends due under the terms of the contract in certain years,
perhaps also paid dividends, in one year when there were

and
no

earnings,
35

out of the

profits of prior years.37

Although the

Philadelphia Co. (1899), New York, Brooklyn and Man
Ry. (1885), Denver and Southwestern Ry. (1899).
36 The resolution of the stockholders of the
Philadelphia Co. authoriz
ing its five per cent mandatory preferred, however, provided that, "if the
net earnings as aforesaid in any such year shall be insufficient to pay the
full dividend of five per centum upon said stock,
accumulated and
unusued earnings of previous years may be used for that purpose in the
judgment of the Board of Directors."
37
In 1897 and 1898 the preferred dividends paid were less than the
rate specified and less than the earnings.
In 1916 they were more than
the specified 5% rate and only 3% was paid. In 1915 the income exceeded
the specified rate and no dividend was paid.
In the calendar year 1913
there was a deficit and 2%% was paid and charged to profit and loss, the
annual report stating that it was payable from the net income of the year
ended June SO, 19 IS.
See also:

hattan Beach

.

.

.
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assumptions of discretion in the case of this issue were ap
parently never questioned in the courts, the authority of the di
rectors with regard to dividend payments on this type of issue
has been several times in litigation.
In the early case of Wood v. Lary,38 a suit involving a sub
stantially similar issue,39 the attempt was made by the common
shareholders to prevent the reimbursement of the preferred
shareholders for dividends not paid in prior years. In denying
this contention, the court was not explicit on the point of the
time of payment.
However, the discretion of the directors in
this matter may be inferred from the statement of the court

that,
".

.

whether the

.

each year

haps by

directors declared

not, the stockholders

or

proper

proceedings
year."40

a

dividend of these

profits

in

entitled to the same, and per
could have enforced payment of the same
were

at the end of each

In the later case of Burk v. Ottawa Gas Company*1 in
volving another of these mandatory issues, however, the court
flatly stated that
the directors
owed a positive duty to pay a dividend to
preferred shareholders whenever in any year there were net profits
available
(these funds) could not rightfully be expended for
".

.

.

.

.

.

the

.

.

extensions

.

.

.

.

nor

.

.

.

withheld to meet the expenses

of the next

year."42

However, despite this explicit statement, that court held that,
".

.

.

if it

were

necessary for the

corporation to use the surplus in
patrons were entitled, a dividend

any year to make extensions to which
for that year would be excused." 43

33

47 Hun. 550

39

"This certificate

(N. Y. 1888).
...

is entitled to

dividends;

not to exceed six per
any year the

cent, payable semi-annually not cumulative, whenever in

net earnings, after payment of all interest charges, shall suffice for the
payment thereof."
49

Wood

v.

Lary, 47 Hun. 550, 557 (N. Y. 1888)

�87 Kan. 6,

123 Pac. 857

(1912).

42

Id. at 16, 123 Pac. at 861.

43

Id. at 16, 123 Pac. at 861.

.
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The doctrine of the two Maine cases, involving mandatory
payment issues, in which the question of discretion as to time
of payment arose, is the same as that of the Burk case :
"The implication of the by-law is clear that there is to be no sur
plus of profits to be carried from one year to another. The net earn
ings are to be wholly distributed in each year."4*

Despite this statement, the court denied the right of the
shareholders to the dividend at the time, because of the existing
financial condition of the company. Two years later, when the
financial condition of the company had improved, the court
sustained a bill of the preferred shareholders seeking to obtain
dividends upon their stock.45

Although by the terms of these contracts, the directors in
conditions, possess no discretion as to the
time or total amounts of payments of preferred dividends or
the funds to be used, their assumption of such discretion, at
least in the first two matters, may, therefore, be upheld by the
the absence of other

courts under certain circumstances.

apparently

Two such circumstances

(1) when the public interest may require the
sacrifice of dividends, in the case of a utility company, and (2)
the unsatisfactory financial position of the company.
Under
ordinary circumstances, however, the directors presumably
possess no such discretion, and whether they will be upheld in
such assumptions of authority by the courts will apparently de
pend upon the adequacy of their justification.46
are

Trust Fund Non-Cumulative
Trust fund47

non-cumulatives may be

defined, in general,

issues in which the board of directors possesses complete
discretion over the matter of dividends, subject to the fact that
as

44

362

45

411,

Belfast & Moosehead Lake R. R. Co.

v.

Belfast,

77 Me.

445, 1 Atl.

(1885).
Hazeltine et al.

10 Atl. 328
46

For

v.

Belfast & Moosehead Lake R.

R.

Co., 79 Me.

(1887).

detailed analysis of these and other decisions, see
1, at 1453.
47 This is
by analogy. There is obviously no trust fund in the tech
nical legal sense.
Cf. Continental Ins. Co. v. Minneapolis, St. Paul &
S. S. M. R. R. Co., 283 Fed. 276, 283 (D. Minn. 1922) ".
article XI does
not purport to establish a lien upon nor a trust relation to the undis
tributed profits."

Stevens,

a

more

supra note

.

.
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stock out of

profits of any year for which full dividends have not been
paid on the preferred stock. An early example of this type of
issue is the 7 per cent preferred of the Minneapolis, St. Paul
and Sault Ste. Marie Railway Company:

the

"ARTICLE XI.

That if and whenever any dividend shall be de

clared upon the capital stock of the consolidated corporation, hereby
formed, out of the profits of its business, the holders of the preferred
stock of such

corporation shall be entitled

to receive for and in

respect

of the calendar year within which such profits were made and for
and in respect of each and every calendar year out of the profits of

which any such dividend shall be declared, semi-annual dividends of
not exceeding 3% per centum each upon such preferred stock, before

the holders of any shares of
any dividends whatever for

common

stock shall be entitled to receive

in respect of the profits of such cal
of the holders of such preferred stock to
or

endar year; but the rights
such dividends shall not be cumulative."

By the terms of this issue, there is

48

no

limitation

on

the time

of the payment of the preferred dividends other than that usu
ally found in any discretionary contract, namely, that, before

paid, the preferred dividend must
be distributed or set apart.
The dividend may be paid either
in the year in which it is earned or subsequently.
Similarly,
the directors may pay all or only part of the dividend earned in
any year up to the specified rate either in that year or subse
quently. This issue, therefore, differs chiefly from the dis
cretionary payment non-cumulative type in the control of the
the

common

dividend

can

be

discretion of the directors

as

to the funds which may be used

The chief criticism of dis
for the payment of the dividends.
non-cumulative
cretionary
preferred stocks lies in the fact

already pointed
non-cumulative

by failure to pay
earned, accumulate, at

out that the directors may,

preferred

dividends

their expense, considerable sums which may be distributed to
the common shareholders after the payment of only a single
year's dividends on the preferred. The trust fund type of issue
aims to prevent this procedure by segregating the earnings of
the corporation into two parts, that which is earned on the
preferred and that which is earned, if anything, over and above
the

preferred dividend
48

rate

Articles of Consolidation.

specified.
Other companies which have issued this

type of stock at one time or another include Erie R. R. 1st and 2nd preferreds; Reading Co. 1st and 2nd preferreds; Norfolk and Western; Wheel
ing and Lake Erie ; Atlantic, Gulf and West Indies ; Northern Pacific.
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The discretion of the directors in the distribution of divi
dends

the preferred stock issue quoted above, and the limi
thereon, are as follows, according to the United States

on

tations

district court:49

".

article XI contemplates a segregation of the surplus earnings
calendar year
the parties
intended
that the
profits or surplus earnings of each calendar year should be kept sep
arate on the books, that before the common stock should have any
dividends out of the profits of any calendar year, the preferred stock
should have a 7 per cent dividend therefrom
that these pro
of

.

.

each

.

.

.

.

.

.

.

.

.

.

.

.

visions should govern, without regard to the particular year in which
the dividends shall be declared, or the particular year for which they

should be declared."

(Italics author's.)

"It is contended by the plaintiffs that undistributed profits be
come merged in the corporate surplus and lose the earmarks of any

particular

In
the absence of provisions to the contrary this
year.
true; but, in the case at bar article XI clearly contemplates
It does
keeping separate the surplus earnings of each year.
may be

...

.

.

.

condition and determine the method of division of such undistributed

profits, if and whenever the directors

see

fit

to

declare

dividends

therefrom."50

Earned Cumulative Non-cumulatives
An earned cumulative non-cumulative

preferred stock has
security by the terms of which
by
non-cumulative dividends earned and not paid in any year ac
cumulate and must be liquidated before anything whatever can
be paid on the junior shares."51
been denned

49

the writer

as

"a

v. Minneapolis, St. Paul & S. S. M. R. R. Co.,
281, 283 (D. Minn. 1922), aff'd, 290 Fed. 87 (C. C. A. 8th
denied, 263 U. S. 703 (1923).

Continental Ins. Co.

283 Fed. 276,

1923),
50
on

the

of the

cert,

In the

Reading

common

preferred

case, which involved

a

clause

prohibiting payments

of any year in which the full amount
dividends had not been paid, the United States Supreme

out of the

profits

Court said: "The words describing the condition upon which the power
of the board to declare dividends on the common stock can be exercised,
show that each year's profits are to be considered by themselves in the

distribution of dividends between the stock."

Continental Ins. Co. et al.

v.

United States Reading Co. et al, 259 U. S. 156, 179 (1922).
51

According to the Certificate of
Corporation (1929) the dividends on
the Class A (preferred) stock are "cumulative to the extent but only to
the extent earned in any fiscal year." Similarly, the Certificate of Incor
poration of the Essex Cotton Mills, 2nd preferred (1925) provides that
Cf. Stevens,

Incorporation

supra note

1,

at 1459.

of the United Stores
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In this class of

issue, the directors, as in the case of ordi
preferred, have entire discretion as to the time
when the preferred dividends can be paid.
In the Essex Cot
ton Mills' 2nd preferred, the certificate of incorporation specifi
cally states this discretion as follows :

nary cumulative

"The amount

so

payable

as

dividends

on

the second

preferred

stock for any year may be withheld and used in the business of the
corporation and paid at such later date or dates as the Board of Di
rectors may determine."

With regard to the amount of the dividend, this type of
security, at one and the same time, resembles and differs from

ordinary cumulative preferred stocks.

In those years in which

the full rate of dividend is earned

the non-cumulative pre

on

ferred, these issues differ in no way from cumulative preferred
issues, the full amount of the dividend being cumulative and
In both types, the
hence payable before common dividends.
directors, while possessing entire discretion as to the amounts
of the dividends payable in any year, have no discretion as to
the total amount to be paid, which is fixed by the specified rate
of dividend. If less than the full rate of dividend is earned on
the earned cumulative type of preferred, the directors have also
no discretion as to the total dividends to be declared before any
Instead of this total being fixed by the rate
however, as in cumulative preferred stocks, it is

dividends.

common

of

dividend,
by the amount earned in each year up to the specified
dividend rate.
Although the directors have no discretion as

fixed

to the minimum total amounts of dividend which must be de
clared on earned non-cumulatives before common dividends, it

does not necessarily follow, if the earnings are less than the
preferred rate, that the directors may not have the right to
pay more in preferred dividends than the rate earned, so long
as
the specified preferred dividend rate is not exceeded.
Whether this is true will apparently depend upon the discre
tion as to the funds which may be used for the payment of
If the preferred stockholders are entitled to
such dividends.
out of profits, surplus or earnings,
dividends
dividends or to
paid on the common stock in any year unless there
the holders of the record preferred stock, dividends
to
paid
at the rate of 6 per cent for such year and all dividends on such preferred
(Italics
stock earned but withheld in any preceding year or years."

"no dividends shall be

shall have been

author's)

.
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the directors probably have the authority, irrespective of the
cumulative earnings provision, to pay part or all of any un
earned preferred dividends from the profits of other years.

If,

on

the other

hand, the issue provides that the preferred

dividend is payable only from the earnings or profits of each
fiscal year, the directors are presumably restricted in the
amounts

they

may distribute to the

earnings of each

year.

The

latter appears to be true of all three of the issues of this type
which have been listed on the New York Stock Exchange or

recorded in such listings.
One of these, that of the United
Stores Corporation, Class A issue, referred to above, specifically
so

provides:
"Dividends shall be payable on the Class A stock for any fiscal
only from the available net profits of such fiscal year and from
other source, and no deficiency in such dividends shall be declared

year
no

out of any

surplus

or

net

profits of

any other fiscal

year."

In this case, therefore, the dividends payable on the preferred
are fixed at the rate of earnings in each year up to the
specified dividend rate. These dividends are cumulative and no

stock

more

than this amount

can

be

paid either then

or

subsequently.

Contingent Cumulative Non-cumulatives
Non-cumulative dividends have also been made cumulative,
contingent upon a given rate of earnings instead of the cumu
lative feature being applied to the amounts earned, as in the
issues just discussed.
Theoretically, the amount of earnings making the cumula
tive feature operative might be the same as the specified pre
ferred rate or it might be either more or less. Thus, with a
4 per cent non-cumulative

preferred, it might be provided that
on the preferred

cumulation would start when the rate earned
stock

was

equal to 4

per

cent, 6 per cent

or

3 per cent.

Simi

larly, it might be provided that the amount which would accu
mulate would be the full 4 per cent rate payable upon the pre

ferred,

or something less than that rate.
In the only cases
which the writer has encountered, however, the rate of earnings
necessary to bring into operation the cumulative feature is

higher than the non-cumulative dividend rate, and the cumula
tion is that of the full preferred dividend rate.
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Paragraph 3 of Article Fourth of the Certificate of Incor
poration of the General Cable Corporation provides, among
other things :
".

.

dividends upon the Class A Stock when and as declared by
Directors, shall be payable in cash at the rate of $4 per

.

the Board of

share per annum and no more.
Stock, whether or not earned in

cumulative, except

Such dividends upon the Class A
for any year shall, however, not be
and to the extent only as follows: If in or for any
.

.

.

or

calendar year in which the net earnings available for dividends upon
the Class A Stock
shall be at least equal to the sum which di
.

.

.

vided

by the number of shares of Class A Stock issued and outstand
ing at the end of the calendar year would result in the sum of $8
there shall not have been declared and paid or set apart for payment,
upon the Class A Stock, dividends at the rate of $4 per share per
annum
then the deficiency for such calendar year shall accu
mulate and shall be declared, and paid or set apart for payment, upon
the Class A Stock at the time outstanding before any dividend shall
be declared or paid or set apart for payment in any subsequent cal
.

.

.

.

.

.

endar year upon the Common Stock."52

issues, where cumulation is contingent
specified earning per share, the board of directors pos
sesses full discretion as to the time of dividend payments in
the same way as in the case of earned cumulatives, or ordinary
In the absence of some other
cumulative preferred stocks.
dividends
in any year, regardless
qualification, they may pay
With regard to the amount of the
of whether earned or not.
dividends, contingent cumulation based upon earnings gives
In non-cumulative

upon

a

somewhat greater discretion than the earned
This is because, in the latter form, all the
cumulative type.

the directors

a

earned up to the specified rate accumulate,
the total of these amounts, if not paid when earned,

dividends which

are

and, hence,
In the former
must be liquidated before common dividends.
type of issue, however, if anything under the rate on which the
cumulation is based is earned, there is no accumulation and the
directors, in the absence of some further restriction, have a
free hand as to the amount, if anything, which they will dis
tribute, either then or ultimately, to the preferred shareholders.
Neither the General Cable nor the Revere Copper and Brass
issues apparently impose any restriction upon the discretion
of the directors

ment of the

as

to the funds which may be used for the pay

preferred dividends.

In

both, the dividends

52 The terms of the Class A stock (preferred)
and Brass Co. are substantially the same.

of the Revere

on

the

Copper

1936]
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payable when and as declared by the board
Moreover, the statement, also contained in both,
that the dividends "whether earned or not, shall not be cumu
lative,"53 distinctly implies that the preferred rate may, in the
discretion of the directors, be paid out of other funds in years
in which no earnings are available.
are

of directors.

Conclusion
The

importance of this analysis of non-cumulative preferred
possibilities of its future greater development
and utilization in the field of corporation financing.54
From the financial management point of view, cumulative
preferred stocks have little to recommend them. Dividends on
these stocks accumulate when there are little or no earnings
with which to pay them.
Any considerable accumulation of
such dividends, as a result of a series of bad years, tends largely
to destroy the value of the common stock. The result is that the
management not infrequently pays these dividends when the
wiser policy would be not to do so. The advantage of the pre
stocks lies in the

ferred shareholder therefrom is often

a

dubious

one.

If the

company's financial situation is sufficiently serious, the divi
dends will not be paid in any case, and if the accumulations
become substantial the result is
of which the
may

likely to be a readjustment out
preferred shareholder, despite large accumulations,

get little

more

than he would have received had the stock

been non-cumulative.

Moreover, it

may be

chiefly the

accumu

lations which necessitate the readjustment of the capital struc
ture through the destruction of the value of the common stock
and consequent difficulties in financing. The theory of cumula
tive provisions has been in part, at least, to bolster up the merit
of preferred issues in the eyes of the investor. It has been con
ceived that the closer this type of issue approached to a bond,
the greater its investment merit.

Recognizing that stock is

53 Unless of course
the rate of earnings is $8 per share in which
the $4 rate on the preferred is cumulative.
(Italics author's.)
54
Berle, for reasons somewhat obscure to the present writer,

an

case

has

dubbed these issues the "waif" of the stock exchanges.
A count of the
preferred issues listed on the New York Stock Exchange or recorded in
such listing applications for the 50 years from the publication of the
first application in the middle of 1885 through the middle of 1934 shows
that the total number of non-cumulative issues represents nearly twenty
per cent of the total.
However, in the twenty years since 1914 the per

centage has been much lower.
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equity issue while a bond is an obligation, it is a question how
incorporation, in preferred stocks, of provisions analagous to those of bond indentures has actually improved the
investment quality of such issues.
Equity securities possess
certain definite, though different, investment merits from those
far the

of bonds.

Cumulative dividends

est

and

charge

are

not

a

proper

are

in the nature of

provision

of

an

an

inter

equity issue,

because of the accumulation of unearned charges against the
subsequent income of the company.
Non-cumulative contracts, on the other hand, may be so
as to allow the management a large degree of freedom
in the management of the corporation's finances and at the same
drawn

time, furnish protection to the investor which is very nearly,
if not quite, as adequate as that afforded by the cumulative
provision. The earned cumulative type of non-cumualtive prob
ably represents the maximum of effectiveness in thus combining
elasticity in the financial management with investment protec
tion, and, particularly so, if the management is also given the
discretion, as it should be, to pay dividends on account of years
in which there are no earnings. In this case, although the man
agement possesses full discretion as to the time and amounts of
dividends up to the specified rate and also as to the funds to be
employed, the right or claim of the preferred shareholders to
dividends is limited to the amounts actually earned on the pre
ferred.
Thus the unsound accumulation of unearned charges
against subsequent earnings inherent in cumulative stock is
eliminated, while the cumulation of unpaid earned dividends
exerts a moderate degree of pressure upon the management to
keep these earned dividends paid up.
Contingent cumulatives may conceivably be drawn in such
a manner as to produce substantially the same results as the
earned cumulatives. The objection to this type of issue, there
fore, is found chiefly in its lack of the sound basic principle, con
tained in earned cumulatives, that the stockholders possess
rights or claims to dividends earned. Instead, the contingent
cumulative leaves to the whim of those who draft the contract
not only the size of the earnings upon which cumulation is

based, but also the amounts which shall become cumulative.
Obviously, the former may be fixed so high that the cumulative
feature would rarely if ever become operative and, even if it
did, the amount of cumulation might be made comparatively
insignificant.

1936]
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mandatory

payment non-cumulatives measured by the two-fold standard
heretofore referred to, namely, maximum protection to investors
consistent with maximum efficiency in financial management.
The

mandatory payment non-cumulative is, no doubt, some
what less objectionable than a cumulative preferred. But nei
ther is a proper provision of an equity issue, the former, be
cause

of the accumulation of claims for

unearned

dividends

against the subsequent earnings of the corporation already
referred to, the latter, because, if enforcible, payment might
be exacted when the corporation could ill afford it.
This, con
ceivably, might seriously jeopardize the future of the corpora
tion as well as the investment of the preferred stockholders.
Moreover, as already indicated, the legal status of these issues
is somewhat uncertain.
Wood V. Lary 55 leaves in some doubt
the time of payment of these dividends. The two Maine cases 56
and Burk V. Ottawa Gas Co.51 are apparently authority for
the proposition that the dividends on this type of issue need
not, under certain conditions, be paid at all. No one of the
last three cases even implies that the stockholders possess
enforceable rights or claims on the earned dividends thus denied
either then or subsequently.58
The trust fund type of non-cumulative possesses the very
definite advantage of preventing distribution to common stock
holders of dividends earned on the preferred stock and not paid,
while giving the directors complete discretion as to the time
of payment of these dividends. Its disadvantage is that although
the preferred shareholders obtain the sole right to the dividends
earned on the preferred the discretion of the directors as to the
time of their payment is absolute.
This makes it possible not
dividends
for
to
the
directors
only
postpone
indefinitely, but to
build up the property at the expense of the preferred sharehold
ers in years when the preferred dividends are only partially or
a little more than earned.
Although inferior to the earned
cumulative form, however, the trust fund issue nevertheless rep
resents an important advance over purely discretionary payment
issues.
55

47 Hun. 550 (N. Y. 1888).
Belfast & M. L. R. R. Co. v. Belfast, 77 Me.
Hazeltine et al. v. Belfast & M. L. R. R. Co., 79 Me.
5�

445, 1 Atl. 362 (1885) ;
411, 10 Atl. 328 (1887).

"87 Kan. 6, 123 Pac. 857 (1912).
For a more detailed discussion of the doctrines of these four deci
sions, see Stevens, supra note 1 at 1453.
58
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This last form of non-cumulative contract probably has an
unwarrantedly bad name. It has been employed by a number

large corporations, particularly railroads, and the dividend
record of many of these companies, such as Union Pacific, Atchi
How
son, and the three snuff companies, is an enviable one.
of

ever, it is

impossible to deny the fact that holders of preferred

stocks of this type must rely upon the good faith of the manage
ment for their dividends because of the broad discretion given
to the directors.

It may well be that there

are

only isolated

in which the directors have misused their authority, but
it needs only two or three flagrant cases of this sort to discredit
not only this type of non-cumulative but all the other types as
cases

well.

It is believed that these securities

as

well

as

cumulative

neither necessary nor desirable.
If the former
preferreds
at
it
seems
are to be used
all, however,
elementary that they
are

should be drawn in such form

as to eliminate beyond question:
(1) All discretion of directors as to the amounts of pre
ferred dividends payable before common dividends;
(2) All restrictions upon the discretion of the directors as
to time of payment of the preferred dividends; and
(3) All restrictions upon the directors as to the funds which
may be used for the payment of such preferred dividends.
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THE SUPREME COURT OF THE UNITED STATES

*

several of the decisions handed down by

CHARACTERIZING
the Court in the first months of its October Term, 1935,
the

emphatic declaration that

was

any invasion of the

to the states under the Tenth Amendment

was

rights reserved
a usurpation of

the power of the states.

Constitutional Law

States Rights

�

Basing its decision upon established and fundamental prin
ciples of constitutional law, the Court struck down the Agricul*

Written

January 7, 1936.
397
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Adjustment Act 1 as unconstitutional when it declared the
levying of processing taxes invalid and the expenditure of the
taxes so levied in benefits to farmers coercion by economic pres

tural

sure.2

Holding that the scheme of the Act

was

to

regulate and

con

trol agricultural production, a power not delegated to the Fed
eral Government, and therefore reserved to the states under the
Tenth

Amendment, the Court, in

a

six to three

decision, stated

that the power to tax was limited to matters of national, as dis
tinguished from purely local, welfare. Nor has a tax ever been

thought to connote the expropriation of
for the benefit of another

money from

one

group

from the industrialists for the benefit

�

Citing the Child Labor Tax case,3 the Court
was no justification for the taxes
levied unless they be considered as an integral part of the regu
lation of agricultural production, and that the processors are
therefore entitled to question the validity of the tax by reason
of the use made of the proceeds in furtherance of an unconstitu
tional plan.
The case of Massachusetts v. Mellon 4 was dis
this point.
on
tinguished
The Court drew a distinction between a statute stating the
conditions upon which moneys shall be expended and one effec
tive only upon assumption of a contractual obligation to submit
to a regulation which otherwise could not be enforced, and said
that the appropriations made under the authority of the Act
were but a scheme for purchasing with federal funds submission
to federal regulation of a subject reserved to the states. What
Congress cannot do directly, it may not do indirectly by taxing
and spending to purchase compliance.
The Court made clear its position when called upon to con
sider the constitutionality of acts of Congress when it declared
that the only power it has, if such it may be called, is the power
of judgment. Its delicate and difficult office is to ascertain and
declare whether the legislation is in accordance with, or in con
travention of, the provisions of the Constitution; and, having
done that, its duty ends.

of the farmers.
went

on

to decide that there

The decision would also

seem

to strike down the amendments

made to the Act in 1935, for the Court went

on

to say

that, since

(1934), 7 U. S. C. A. �� 601-620 (1934).
v. Butler et al., Receivers, No. 401, Oct. Term, 1935,
decided January 6, 1936.
s 259 U.. S. 20
(1921)
M8 Stat. 31
2

United States

4

262 U. S. 447

.

(1922).
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was no power in Congress to impose the contested exac
tion, it could not lawfully ratify or confirm what an executive
Officer had done in that regard.
Agriculture is definitely placed by this decision, along with
manufacturing and mining, in the category of local problems,
concerning which the Congress cannot regulate.
In another case,5 the Court again declared that Congress can
not usurp the police powers of the states under the guise of a
taxing act, and held that the Federal Government could not im
pose a special tax on liquor manufacturers and dealers who
operated in violation of state law in states which remained dry
following the repeal of prohibition. Mr. Justice Roberts, writing
the majority opinion, stated that the suggestion has never been
entertained by the Court that the United States may impose
cumulative penalties above and beyond those specified by state
law, for infractions of the state's criminal code by its own citi

there

zens.

The Court felt that the concession of such

open the door to unlimited

a

power would

of matters of state

concern
regulation
a
in by
concurred
by
authority.
vigorous dissent,
Justices Brandeis and Stone, Mr. Justice Cardozo remarked that
a business that is a nuisance, like any other business that is
socially undesirable, may be taxed at a higher rate than one
legitimate and useful.

federal

In

third case, a unanimous Court held that a section of
the Home Owners' Loan Act, as amended in 1934 and 1935,6 was
In still

a

unconstitutional to the extent that it could not be interpreted as
authorizing state building and loan associations to acquire fed
eral charters against a state's wishes.7
Mr. Justice Cardozo,
speaking for the Court, declared that there had been an illegiti
mate encroachment by the government of the nation upon the
domain of activity set apart by the Constitution as the province
of the states, and that insofar as the Act permits the conver
sion of state associations into federal ones, in contravention of
the laws of the place of their creation, it is an unconstitutional
encroachment upon the powers reserved to the states under the
Tenth Amendment.
5
United States
December 9, 1935.
6

48 Stat.

v.

Constantine, etc.,

No. 40, Oct.

Term, 1935, decided

645, 12 U. S. C. A. 1464 (i) (1934).
Hopkins Federal Savings and Loan Association, etc., et al. v. Cleary
et al., No. 55, October Term, 1935; Reliance Building and Loan Association
v. Cleary, et al., No. 56, Oct. Term, 1935, and Northern Building and Loan
Association v. Cleary, et al., No. 57, Oct. Term, 1935, decided December 9,
7

1935.
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Standard Containers

�

The State Department of Agriculture of Oregon is acting in
valid exercise of its police powers when it prescribes standard
containers for strawberries and raspberries in order to promote,
a

protect, further and develop the horticultural interests of the
state. In Pacific States Box and Basket Co. v. White, etc., et al.,8
Mr. Justice Brandeis, reading the opinion of the Court, declared
that the power of a state to prescribe standard containers in
order to facilitate trading, to preserve the condition of the mer
chandise, to protect buyers from deception, or to prevent unfair
competition is conceded. Neither does it create a monopoly,
thereby depriving a manufacturer of equal protection of the
law, for the plaintiff is free to engage in the manufacture of the
The order, further, does not
type of container prescribed.
unduly burden interstate commerce, for it is aimed, not at the
importation or sale of other types of containers, but rather at
their use in Oregon by packers and the later transportation and
sale of the packages.

Equity
In Via

v.

�

Adequate Remedy at Law

The State Commission

on

Conservation and De

velopment of Virginia,9 the Court affirmed the decision of the
lower court without opinion, on the ground that the appellant had
an adequate remedy at law in the state courts.
The plaintiff in
this case had sought relief in equity from the action of the state of
Virginia in taking his property under condemnation proceedings
in order to make
poses of

a

a

national

grant to the Federal Government for pur

park.

Federal Warehouse Act
In

construing

a

Federal Penal Offenses

�

provision of the Federal Warehouse Act,10

the Court held that that section which declares it

an

offense

against the laws of the United States to remove, without author
ity, agricultural products stored in a warehouse licensed under
the Act, does not apply to goods in such warehouses unless they
have been stored for interstate or foreign commerce.11 Accord
ingly, the Court sustained a decision of the lower courts which
8

No.

48, Oct. Term, 1935, decided November 18, 1935.

No. 58, Oct. Term, 1935, decided November 25, 1935.
i<>39 Stat. 486 (1916), 7 U. S. C. A. 207 (1926).
11 No.
22, Oct. Term, 1935, decided December 9, 1935.

9
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a demurrer to the indictment charging the offense, in that
it did not allege that the goods were stored for interstate or
foreign commerce. In so limiting the application of the section,
the Court was not called upon to decide whether or not the

upheld

provision

in

question invaded the police
Constitutional Law

In

Docks

Clyde Mallory Lines
Commission,12

it

v.

was

�

power of the state.

Tonnage Duty

State

of Alabama,

ex

rel. State

held that the state of Alabama did

prohibition of Article 1, Section 10,
Clause 3, of the Constitution, denying a state the right to lay
any duty of tonnage, without the consent of Congress, when the
State Docks Commission promulgated regulations respecting the
movement, disposition and anchorage of vessels passing in and
out of and using the port of Mobile, although such regulations
included the levying of a fee on vessels of 500 tons or over. The
Court affirmed the holding of the supreme court of Alabama,
which found that the contested fee was a charge made for the
policing of the harbor, for a safe and efficient use of the port,
and was not a duty of tonnage. Cooley v. Board of Wardens.13
Nor did the fee impose a burden on interstate commerce. Al
though such a charge would incidentally affect interstate com
merce, the Court said that it does not impede the free flow of
commerce.
The fee being merely to defray the cost of a purely
local regulation of harbor traffic, and Congress not having made
such the subject of regulation, such regulation by the state is

not violate the constitutional

not forbidden.

Suretyship
The

Subrogation

�

surety

upon

a

Rights of Laborers and Materialmen

�

contractor's bond paid into court the full

amount of the bond when the contractor defaulted in

paying

materialmen supplying him with materials under a contract
with the United States Government. This payment but partially
satisfied the claims of the materialmen.

The contractor

become

to the trustee in bank

having
bankrupt, the government paid
ruptcy the percentage of the contract payments which it had
withheld until completion and acceptance of the work. In Amer
ican Surety Company of New York v. Westinghouse Electric
Mfg. Co.,1* the Court held that the surety was not entitled to
a

12

No.

13

12 How. 299

"

43, Oct. Term, 1935, decided December 9, 1935.
(1851)
No. 12, Oct. Term, 1935, decided November 11, 1935.
.
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priority in the distribution of the reserved percentage by right
of subrogation, it not having a right to share in the assets of
the contractor until the partially protected debts of the material
A contrary holding, in the opinion
men were satisfied in full.
of Mr. Justice Cardozo, speaking for the Court, would reduce
the protection of the bond to the extent of the surety's dividend
in the assets of the debtor.

Workmen's
An

Compensation

Right

�

employee injured while in the

may elect to sue the tortfeasor.

to

Compensation

course

of his

employment

But the fact that he does not

prosecute his claim to final judgment, meanwhile the statute of
limitations having run against bringing another suit against the
tortfeasor, does not operate to discharge the insurance carrier

liability under the Longshoremen's and Harbor Workers'
Compensation Act,15 unless it can be shown that such failure to
prosecute the suit prejudiced the insurance carrier. In Chap
man v. Hoage 16 the Court held that the employer or carrier
stands in the position of a surety or indemnitor, remaining
liable for any amount by which the recovery against the third
person falls short of the prescribed compensation. The insurer,
being a compensated surety, is to be discharged only insofar as
it is prejudiced, and, having failed to offer any evidence of such
prejudice, it is not discharged.

from

Federal Income Tax
The

petitioner in the

etc.,17 established

case

of

the state court.

Trust Fund

Douglas

v.

Willeuts, Collector,

trust fund for the benefit of his wife which

subsequently incorporated in

was

by

a

�

Excess income

a

decree of divorce entered

over

and above that

agreed

petitioner, and upon
paid
paid
receive
the
to
he
was
death
his wife's
property free of the trust.
of
the
contentions
In overruling the
petitioner that this was an
to the wife

to be

was

to be

to the

irrevocable trust, that he and his wife were separate taxpayers,
and that she should be taxed upon the income she received as
beneficiary, the Court held that the net income of the trust fund,
which was paid to the wife under the decree, stands substan15

950

44 Stat. 1424

(1927),

45 Stat. 600

(1928),

33 U. S. C. A.

(1934).
16

17

No. 151, Oct. Term, 1935, decided January 6, 1936.
No. 1, Oct. Term, 1935, decided November 11, 1935.

�� 901-
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though he had received the
required by the decree to make
Therefore, this constituted income of the

footing

as

and had been

the payment directly.
The state court in
husband for federal income tax purposes.
this instance had power to alter the decree and its provisions
for the wife's benefit.
Federal Estate Tax

Life Insurance Policies

�

paidup life insurance policy promising to make payment to
as sole beneficiary, if living, and, if not
living, to the surviving children of the decedent, and, in the
event of none surviving, then to the executors, administrators,
or assigns of the decedent, no power having been reserved to
change beneficiaries, borrow on the policy or surrender it, need
A

the wife of the deceased

not be included in the gross estate of decedent for estate tax pur
poses. In Industrial Trust Company et al., Exec, etc., v. United

States,18 the Court held that the decedent's death merely put an
end to the possibility that the predecease of his wife would give
No interest
a different direction to the payment of the policy.
of
the insured.
passed to the beneficiary as the result of the death
The title and possession of the beneficiary were fixed by the
terms of the policy, beyond the power of the insured to affect,
many years before the Revenue Act of 1926 was passed.
To the same effect was the decision in Bingham et al., Exec,
etc, v. United States.19

Negotiable Instruments
Giving interpretation

Holder in Due Course

�

to Sections 52

(4) and 56 of the Illi

nois Uniform Negotiable Instrument Act in the case of Graham
v. White-Phillips Co., Inc.,20 the Court held that where the pur

negotiable bonds purchases the same from a listed
dealer, inquiring only as to the status of the party offering them,
he is a bona fide holder in due course, even though he had received
printed notice some time before that the bonds had been stolen,
where it is shown that the purchaser at the time of the purchase
had no actual knowledge of the theft and there were no circum
stances suggesting conscious wrongdoing by it. The decision
holds that notice of theft is not conclusive evidence of mala fides,
chaser of

18
19

29

No. 213, Oct. Term, 1935, decided December 9, 1935.
83, Oct. Term, 1935, decided December 9, 1935.
No. 29, Oct. Term, 1935, decided November 11, 1935.
No.
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but that

one may be a purchaser in good faith even though,
through forgetfulness or negligence, he has forgotten the actual
notice. In rejecting the rule that notice once given is good for
ever, the Court said that the bona fides of the purchaser must
be judged from their acts, purposes and knowledge as they
existed upon the day of the purchase. Mr. Justice McReynolds,
in delivering the opinion of the Court, further held that a deci
sion of an Illinois appellate court interpreting the state statute
did not, because of denial of certiorari by the supreme court of
the state, become binding on the federal courts in the matter,
denial of certiorari not being an approval of the reasons as
signed by the lower court.

Constitutional Laxo

Privileges and Immunities

�

Equal

�

Protection
In Colgate

Harvey, Tax Comr., etc.,21 the Court applied a
prohibition when it struck down
as unconstitutional that part of the Vermont Income and Fran
chise Tax Act of 1931 which imposed a tax on income from loans
made outside the state, while exempting income from loans made
within the state, on the ground, among others, that such provi
sion in the law violated the privileges and immunities of the
taxpayer as a citizen of the United States. Mr. Justice Suther
land, writing the majority opinion, stated that such a classifica
tion must be reasonable, not arbitrary, and that a classification
based upon the locality where a loan was made would be just as
arbitrary as a classification based upon time "as for example,
a tax upon all income from loans except those made on Mondays,"
such classification having no substantial or fair relation to the
object of the Act to secure revenue. Such an arbitrary dis
crimination violates the equal protection clause of the Four
v.

seldom invoked constitutional

�

�

teenth Amendment.

The

opinion further declared that such

a

discriminatory tax

this Act imposed abridges the privilege of a citizen of the
United States to loan his money and make contracts with respect
as

thereto in any part of the United States. The right of a citizen
of the United States to engage in the transaction of any lawful

business,

or

to make

a

lawful loan of money in any state other
resides, is a privilege equally

than that in which the citizen

attributable to his national citizenship.
21

No.

A state law

8, Oct. Term, 1935, decided December 16, 1935.

prohibiting
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the exercise of any of these rights in another state would be
invalid under the Fourteenth Amendment, as would a tax im
posed by one state upon a resident citizen of the United States
for

trading

or

doing business in the territory of another state.
Taxation

�

State Taxation

The state of Pennsylvania levied a tax on shares of stock of
companies, the value of each share to be ascertained by

trust

adding together so much of the amount of capital stock paid in,
surplus and undivided profits as is not invested in the shares of
stock of corporations liable to pay to the state a capital stock tax
or a tax on shares, or relieved from the payment of capital stock
tax or tax on shares, and dividing the sum by the number of
outstanding shares. Such a tax levy was held to be unconstitu
tional in its application to the shares of a trust company which
had among its assets, constituting the tax base, United States
bonds or other securities, entitled to exemption because issued
by federal instrumentalities, or shares of stock of a national
bank which have been taxed by the United States.22 This tax
discriminated against the shares of such a company, and in favor
of those of a company from which the tax is lifted by reason of
the fact that the only stocks owned by it have already been taxed
or are

relieved from taxation and the value thereof is therefore

not included in the tax base under the statute.

The Court,

Roberts, held that, if to exclude
exempted from tax pursuant to the

Mr. Justice

ing through
ities already taxed

or

speak
secur

policy

of the state avoids double taxation, to include United States
securities in the measure of the tax seems inevitably to increase
the burden of the tax

held to be

a

tax

on

by

reason

of their

ownership.

This

was

the assets constituting the value of the shares.
Cases

Recently Docketed

On November 18,

1935, the Court granted the government
21, 1935, to file a brief opposing a demand by
rice
Louisiana
millers for a temporary injunction to pre
eight
vent collection of September processing taxes, simultaneously
ordering that "no action be taken by the government by means
of jeopardy assessment or otherwise to change the existing situa
tion until the motions for injunction have been passed upon by
until November

22
Schuylkill Trust Co. v. Commonwealth of Pennsylvania, No. 3, Oct.
Term, 1935, decided November 11, 1935.
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the Court." On November 25, certiorari was granted, and the
motions for injunction restraining the collection of the assailed
tax

pending the hearing and determination of the cases were
granted, upon the condition that the amount of the assailed
taxes, as they accrue from month to month, should be deposited
in court. These cases were argued before the Court on Decem
ber 16, 1935.23
On November 18, 1935, the Court granted permission to
Georgia to file an original suit,2* pressed by Governor Talmadge,
attacking the taxes of the Bankhead Cotton Control Law,25 and
directed the Government to file a brief in reply by January 20,
1936. A ruling on the constitutionality of the Bankhead Cotton
Control Law was assured by this order, for the Government has
contended, in the other suit 26 before the Court involving the
administration of this Act, that the ruling on the validity of the
law is not necessary to a decision of the case. If, however, the
Court should decide to go into the constitutional phase of that
case, and rule on the validity of the law, the Georgia case may
never be heard.
The state of Georgia contends that the law
regulates intrastate affairs and cannot be supported by the
power Congress has over interstate commerce, that the taxes
laid under the law are not laid for a public purpose, and that
the power delegated to administrative officers under the law is
an unconstitutional delegation of legislative power.
The case,
if heard, will probably be argued sometime in February.
On December 10, 1935, the Court denied a petition for a writ
of certiorari filed on behalf of Bruno Richard Hauptmann, under
conviction for murder in the State of New Jersey. Hauptmann
had alleged in his petition that his trial was a circus maximus,
that his constitutional rights were violated by a prejudiced sum
mation by the Attorney-General of New Jersey, and outside
influences which operated to prejudice the jury.27
23Ricker Rice Mills, Inc. v. Rufus W. Fontenot, Ind., etc., No. 577,
Oct. Term, 1935; A. B. Dore v. same, No. 578, Oct. Term, 1935; United
Rice Milling Pro. Co., Inc. v. same, No. 579, Oct. Term, 1935; Baton Rouge
Rice Mill, Inc. v. same, No. 580, Oct. Term, 1935 ; T. Simon v. same, No. 581,
Oct. Term, 1935; Levy Rice Milling Co., Inc. v. same, No. 585, Oct. Term,
1935; Farmers Rice Milling Co. v. same, No. 586, Oct. Term, 1935; Noble

Trotter Rice Milling Co. v. same, No. 587, Oct. Term, 1935.
24
1935.
State of Georgia v. Morgenthau, Original No.
, Oct. Term,
25 48 Stat.
598, 7 U. S. C. A. 701 (1934).
26 Moor v. Texas and New Orleans Railroad
Company, No. 49, Oct.
�

Term, 1935.
2^

Hauptmann

v.

State of New Jersey, No.

582, Oct. Term, 1935.
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Orders

Amended

�

407

Equity Rule 70y%

Rule 70!/� of the rules of practice in equity heretofore pro
mulgated by this Court (226 U. S. 669, 281 U. S. 773) is amended
to read

"In

as

follows

:

suits in

equity, including those required to be
judges, the courts of first instance shall find
the facts specially and state separately its conclusions of law
thereon; and, in granting or refusing interlocutory injunctions,
the court of first instance shall similarly set forth its findings of
deciding

heard before three

fact and conclusions of law which constitute the ground of its
action.
if

Such findings and conclusions shall be entered of record and,
appeal is taken from the decree, shall be included by the

an

clerk in the record which is certified to the
rules 75 and 76."

appellate court under

November 25, 1985.

L. A. T.
*
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Commerce in Munitions in Time

of

War

"DOOKS have been published and magazine articles written
calling public attention to the grave evils existing in the
traffic in arms during war time.
The present neutrality legis
lation dealing with trade in implements of war had for its crea
tive force the disclosures of the United States Senate Munitions
Senate Resolution 206 of the 73rd Congress author
special committee to be appointed and provided funds with

Committee.
ized

a

which to carry
mittee began to

investigation of munitions. As the com
the operations of arms manufacturers,
public opinion in general, and the consciousness of Congress in
particular, crystallized in the realization that we must, as a
nation, take steps to insure our own peace and the peace of the
on an

uncover

world.

During the last session of Congress three measures were in
1
and one measure 2 passed the House of
Representatives 3 dealing with the problem. But it was not until
the closing days of this session of Congress that Senate Joint
Resolution 173 was! passed by both Houses of Congress and
approved by the President, August 31, 1935, as Public Resolu
tion No. 67, 74th Congress, 1st Session.4
President Jefferson had an embargo Act 5 passed by Con
gress in 1807 which prohibited any American ships from leaving
The object of the embargo
our ports bound for any foreign port.
was to protect American ships from confiscation by the bellig
erents, England and France. Later there was substituted an act
providing for non-intercourse with Great Britain and France.6
By it the President might suspend non-intercourse with which
ever nation should first revoke its orders or decrees blockading
their ports to American ships.
Napoleon hit upon the idea of
President Madison fell into
his
decrees.
to
repeal
pretending
the trap.7 Non-intercourse was declared against England only.8
The purpose of the legislation passed prior to the War of 1812
troduced in the Senate

iSen. J. Res. 99, 100, 120, 74th Cong., 1st Sess. (1935).
2H. R. 5529, 74th Cong., 1st Sess. (1935).
3 79 Cong. Rec. 5325
(1935).
4 49 Stat.
22 U. S. C. A. �� 245a�245i (1935).
,
�

5

2 Stat. 451

6

2 Stat. 528

i

Channing, The Jeffersonian System, 1801-1811

195-255
8

(1807).
(1809).

passim.

Presidential Proclamation of November 2, 1810.

(1906) 249 and
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protect American boats that were being seized. The
legislation now under consideration must find its origin in acts
intended to preserve neutrality.
The precedents for legislation of this nature go back as far
On April 22, 1898, Congress
as the Spanish-American War.
passed a joint resolution9 giving the President discretionary
power "to prohibit the export of coal or other material used in
More restrictive reso
war from any port of the United States."
lutions were passed March 14, 1912,10 and January 31, 1922.11
was

to

The earlier resolutions

were

narrower

than the resolution of

to the countries to which

1935 with

regard
prohibition of arms
But
the
earlier
resolutions
were broader
shipments might apply.
in that they included more articles which might be prohibited
under the term "munitions of war."
Public Resolution No. 67 is a compromise in two respects.
First, it is not comprehensive enough to prohibit raw material
used in carrying on armed conflict. In the second place, it is an
attempt to harmonize the two fundamentally different concepts
that this type of legislation should be mandatory or discre
tionary. As a result some measures of the Act are mandatory
and other

measures

vest freedom of choice in the hands of the

President.

Potentially, this measure breaks the ground for a
foreign policy from which may be built a bold, necessary and
protective structure of national neutrality thereby supporting
international peace.
A booklet edited

by the State Department and published by
the Government Printing Office, entitled International Traffic in
Arms, contains the Joint Resolutions of 1922 and 1935, together
with the Presidential Proclamations issued thereunder and the

regulations of the State Department in reference thereto.
9

� 236

30 Stat. 739
note

10

� 236

(1926)

(1898)

,

repealed by 42 Stat. 361 (1922) 22 U. S. C. A.
,

.

37 Stat. 630
note

(1912), repealed by 42 Stat. 361 (1922), 22 U. S. C. A.
(1926), provided: "Whenever the President shall find in any

American country conditions of domestic violence exist which are pro
by the use of arms or munitions of war procured from the United
States and shall make proclamation thereof, it shall be unlawful to export

moted

except under such limitations and exceptions

as the President shall pre
scribe any arms or munitions of war, etc."
ii 42
Stat. 361 (1922), 22 U. S. C. A. � 236 (1926). Though repealing
the two former resolutions and substituting a new one, it was in effect a
re-enactment of 37 Stat. 630 (1912), with the words "or in any country
in which the United States exercises extraterritorial jurisdiction" after
the words "in any American country."
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Preamble and

Analysis of the Resolution

"Providing for the prohibition of the export of arms, ammu
nition, and implements of war to belligerent countries ; the pro
hibition of the transportation of arms, ammunition, and imple
ments of war by vessels of the United States for the use of
belligerent states; for the registration and licensing of persons
engaged in the business of manufacturing, exporting, or import
ing arms, ammunition, or implements of war; and restricting
travel by American citizens on belligerent ships during war." 12
The purposes of the Resolution are as stated above, and the
provisions thereof are as follows :
It is enacted, in Section 1, that when by proclamation the
President shall declare

a

state of

war

to exist between two for

eign states, it shall be unlawful to export arms, ammunition or
implements of war from any place in the United States or its
possessions to any port of such belligerent states or to any neu
tral port for transshipment to a belligerent country.
Definite
enumeration of what constitutes arms, ammunition or imple
ments of war shall be declared by the President. Maximum pen
alties and forfeitures are provided.
Finally, the provisions of
this Act are to expire February 29, 1936.13
The National Munitions Control Board, composed of the Sec
retary of State, the Secretary of the Treasury, the Secretary of
War, the Secretary of the Navy, and the Secretary of Commerce,
is established by Section 2 (a) to carry out the provisions of
this Act.
The term United States is defined in Section 2

the several States and the insular

(b) to include
country.

of this

possessions
(including a corporation, etc.) who engages
in the business of manufacturing, exporting, or importing any
of the arms, ammunition and implements of war referred to in
this Act, is required to register, under the terms of Section 2 (c)
within ninety (90) days after the passage of this Act, with the
Secretary of State and provide a list of the arms, ammunition
or implements of war which he manufactures, imports or ex
ports. A registration fee of Five Hundred Dollars ($500) is
stipulated. It is then provided that licenses shall be issued by
the Secretary of State to any person to lawfully export arms,
ammunition or implements of war.14
Every

person

,

p. Res. No.
49 Stat.
at

67, 74th Cong.,

�

,

�

,

1st Sess.

(1935).
(1935).
22 U. S. C. A. � 245b (1935).

12
13

22 U. S. C. A.

�

245a
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Section 3 forbids any American vessel to carry to any port
of the belligerent nations or to a neutral port for transshipment
to a warring country such articles as are prohibited.15

The President is directed by Section 4 to require a bond to be
given by any vessel, foreign or domestic, before leaving our
ports if he has cause to believe such ship is to carry men or fuel,
arms, ammunition or implements of war, or other supplies to any

warship or supply ship of a belligerent nation when, in his dis
cretion, such action will help maintain peace and protect our
commercial interests.16

By Section 6, after presidential proclamation all citizens shall
traveling as passengers on the vessels of any bel
ligerent country, or do so at their own risk.17 On October 5,
1935, the President issued a proclamation by authority of this
section, admonishing "all citizens of the United States to abstain
from traveling on any vessel of either of the belligerent nations."
The Proclamation of September 25, 1935,18 defines what shall
be considered arms, ammunition or implements of war as used
refrain from

15

Id. at

i�

Id. at

22 U. S. C. A.

� 245c (1935).
� 245d (1935)
17 Id. at
22 U. S. C. A. � 245f (1935).
18 Presidential Proclamation of
September 25, 1935:
�

,

�

,

22 U. S. C. A.

.

�

,

"Category

I

"(1) Rifles and carbines using ammunition in excess of cal. 26.5, and
their barrels;
"(2) Machine guns, automatic rifles, and machine pistols of all cali
bers, and their barrels;
"(3) Guns, howitzers, and mortars of all calibers, their mountings
and barrels;
"(4) Ammunition for the arms enumerated under (1) and (2) above,
i. e., high-power steel- jacketed ammunition in excess of cal. 26.5; filled and
unfilled projectiles and propellants with a web thickness of .015 inch or
greater for the projectiles of the arms enumerated under (3), above;
"(5) Grenades, bombs, torpedoes, and mines, filled or unfilled, and
apparatus for their use or discharge;
"(6) Tanks, military armored vehicles, and armored trains.

"Category

II

"Vessels of
marines.

"Category

war

of all

kinds, including aircraft carriers and sub

III

"(1) Aircraft, assembled or dismantled, both heavier and lighter than
air, which are designed, adapted, and intended for aerial combat by the
use of machine guns or of
artillery or for the carrying and dropping of
bombs, or which are equipped with, or which by reason of design or con
struction are prepared for, any of the appliances referred to in paragraph

(2), below.
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Italy and Ethiopia
This
recognized by proclamation on October 5, 1935.19
forbids
proclamation
any exports or licenses to export shipments
of any of the articles defined as arms, ammunition or implements
of war to Ethiopia or to Italy.
Since Congress, under the commerce clause of the Constitu
tion, has plenary jurisdiction to regulate foreign trade, there are
comparatively few legal difficulties involved in this legislation.
This Act seeks to regulate the exportation of arms, ammunition
or implements of war.
Section 2, article C, stipulates "every
person who engages in the business of manufacturing, export
ing, or importing any of the arms, ammunition, and implements
of war referred to in this Act, whether as an exporter, importer,
manufacturer, or dealer, shall register with the Secretary of
State his name," etc.20 Manifestly this section of the Act requir
ing the manufacturer to register is broader than the intent of
the Act in regard to regulating the export of arms, ammunition
or implements of war.
Its purpose was to facilitate and make
more effective the prohibition on the export traffic in arms.
However, this question arises: suppose a small manufacturer
who does not import or export and whose business is confined
within the limits of one state objects to paying the registration
if the commerce
fee of $500.00 or declines to register at all
cover
such
is
not
broad
to
cases, could the gen
power
sufficiently
eral welfare clause, coupled with the war power of Congress, be
invoked?
It is suggested that the war powers of Congress, if

in this Act.

The existence of

war

between

was

�

"(2) Aerial gun mounts and frames, bomb racks, torpedo carriers,
or torpedo release mechanisms.
"Category IV
"Revolvers and automatic pistols of a weight in excess of 1 pound 6
ounces (630 grams), using ammunition in excess of cal. 26.5, and ammuni

and bomb

tion therefor.

"Category V
"(1) Aircraft assembled or dismantled, both heavier and lighter than
air, other than those included in category III;
"(2) Propellors or air screws, fuselages, hulls, tail units, and under
carriage units;
"(3) Aircraft engines.
"Category VI
"(1) Livens projectors and flame throwers;
"(2) Mustard gas, lewisite, ethyldichlorarsine, and methyldichlorarsine."
19

Presidential Proclamation of October 5, 1935.
22 U. S. C. A. � 245b (c) (1935).
,

2�49 Stat.

�
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sufficient to declare and carry on a war, are inclusive enough to
prevent war for the national defense. This is a novel contention
which has never been decided. In the case of United States v.

Gettysburg Railway Company 21 the court made this statement:
"Congress has power to declare war and to create and equip
armies and navies.
It has the great power of taxation to be
exercised for the common defense and general welfare. Having
such powers, it has such other and implied ones as are necessary
and appropriate for the purpose of carrying the powers ex
pressly given into effect." The feeling is growing among the
nations of the world that the

by preventing
that
of

common

occurrence

be prevented
materials, it would

war can

war

the

or

of

war.

defense may best be served
Establishing the premise

stopped by prohibiting shipments

seem

not unreasonable that the

war

prevent war by effective
regulation of arms manufacture and exportation.
The licenses referred to in Section 2, article C, are issued to
an exporter after he has exactly registered with the State De
partment the contents of his shipment of arms, ammunition and
implements of war. This power to regulate exports is not
doubted. Use of the license for each shipment would seem to be
an effective and comparatively inexpensive method of regulation.
Since the beginning of the war in Ethiopia, the exports to
Italy of oil, scrap iron, steel, cotton and other goods, from this
country have risen abnormally. Under the law discussed, the
government cannot directly forbid such shipments. However,
the Shipping Board holds mortgages on a good many American
freighters which are used in carrying goods to Europe. This
financial club could be used to stop shipments on certain boats.
The Johnson Act 22 will not permit loans to be made to those
nations in default upon their war debt payments to the United
States. Since Italy is in default, this law is said to be a severe
economic sanction upon her. The prestige and influence of the
President and the Secretary of State could be used to interfere,
and attempt to stop this abnormal commerce.
But it is sug
gested that the use of moral or financial persuasion in this prob
lem is dangerous and should be avoided.
The policy of neu
should
be
determined
deliberative
a
trality
Congress.
by
powers could encompass the power to

2il60 U. S. 668, 681 (1896).
22 48
Stat. 574, 31 U. S. C. A.

� 804a (1934).
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Future

Legislation

nation, are going to accept as
can be prevented, or stopped by
neutral nations refusing to ship munitions of war to the em
battled states, then the present legislation is not adequate. Com
mendable as a step in the right direction, it is expected that
both the State Department and the Congress will press for more
comprehensive legislation upon this question in the near future.
For instance, under the present embargo on arms, ammunition
and implements of war, we can ship to Italy raw materials such
as copper, scrap iron and steel with which Italy can supply her

It is apparent that if we, as
correct the proposition that war

to

factories

own

manufacture

the

necessities

of

warfare.

generally understood to include
materials used in the manufacture of arms, ammunition and

"Munitions of war" is
raw

a

a

term

Logically, the future embargoes authorized
must be extended to include the raw products.
The next contention that follows from the same general
policy is that of placing an embargo on loans and credits of all
kinds.
Senator Bone of Washington delivered a scholarly ad
dress upon the whole question of neutrality legislation and
especially the necessity of restricting credit.23 The argument is
advanced that private loans were made at the beginning of the
World War because they were attractive. Later, the load became
too heavy for private concerns. An appeal was made for a gov
ernment loan.
It was felt that our markets would collapse and
that our money system would be ruined if we, as a nation, did
not aid.
Then, too, we had to protect the loans already made
and these generally had been given to the Allies. As soon as the
government loans were made, we no longer were truly neutral.
The French statesman, Andre Tardieu, in a letter written at that
time, had this to say : 24 "From that time on, whether desired
or not the victory of the Allies became essential to the United
States." The Chairman of the Foreign Relations Committee of
the Senate, Mr. Pittman, when he introduced the present legis
lation, remarked that due to the short time left at this session of
Congress the complicated matter of forbidding credit would be
implements of

war.

left for future deliberation.
H. R. 5529

25

in the Senate.

was

passed by the House bu*

was

not voted

This measure, and I may say there

23

79 Cong. Rec. 13776

24

Id. at 13789.

25

74th Cong., 1st Sess. (1935).

(1935).

are

on

other
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similar bills pending, calls for

a

drastic tax

on

incomes of all

kinds during war time. Although this measure would not oper
ate until this nation was drawn into actual conflict, yet its aim is
to further

discourage and prevent

our

entering such

a

conflict

by taking the huge profits out of war. This is the third feature
of such future legislation that some advocates believe must be
embodied.
Conclusion
The League of Nations sanctions are being
the aggressor nation. Protests have been made

applied only to
by the Emperor
of Ethiopia that our embargo should extend only to Italy.
In
line with our general policy of isolation, the Congress has im
posed the embargo on goods to belligerent states which include
both the aggressor and the invaded nation.
Points of view
sharply differ on this apex of policy. The logical conclusion to
be drawn from
to other

our policy, if the present conflict should spread
nations, presents a dark picture as far as our trade and

commerce

is concerned.

Our trade with these nations would be

discontinued

immediately. By losing the foreign market for our
surplus goods produced, our domestic market would be adversely
affected. Due to a lack of demand, prices for produce would drop
and unemployment would result.
Contrast such a situation as
this to that which would result if

no

ban

were

in effect and

our

I
commerce with foreign nations was permitted to flourish.
submit, though, that this forfeiture is worth the price if peace

for this nation would result.
Be the consequences what they may, we must form a policy
and in peace time. It is a doctrine of international law that

now

change in the laws of neutrality during the progress of a
which would affect unequally the relations of the United
States with the nations at war, would be an unjustifiable depar
ture from the principle of strict neutrality.
This nation is determined to stay out of war. We have em
barked on the policy that embargoes upon trade with warring
countries will materially prevent or stop martial conflagrations.
This legislation and that which is bound to follow is interesting,
timely, and highly important.
any

war

W. M. W.
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31, 1935,

Be Revised?

only with Section One of the Neutrality
providing for an embargo on arms exports in
case of war.
Neutrality legislation ought to contribute to seven
objects: (1) curtailment of the influence of arms traders, (2)
avoidance of controversy with belligerents, and (3) with powers
applying "sanctions", (4) non-impairment of the ability of the
victim of aggression to defend himself, (5) avoidance of action
that would make the war spread or (6) would prolong it, and
(7) avoidance of any unnecessary burdening of American eco
nomic life. The desirability of amendment of Section One will
be considered with respect to each of these objects.
1. In accordance with the spirit of the Pact of Paris, in
fluences favorable to foreign war and likely to interfere with
efforts at pacific settlement should be eliminated from American
public life. The Nye Committee has demonstrated the interest
of armament firms in creating a market for their goods by
stirring up trouble between nations. By a rigorously enforced
arms embargo against belligerents, the prospects of profits for
such firms would be impaired, and their interest in exercising
an influence against peace would be decreased.
But as large
orders are usually placed by nations in time of emergency before
hostilities actually open, an embargo, to be effective in achieving
the object here considered, should be put into effect as soon as
the controversy becomes acute, without waiting for hostilities to
begin. Thus an amendment to the Act might be considered, sub
stituting for Paragraph One, the following :

THIS
Act,1

discussion deals

that

"Upon the outbreak or during the progress of war between or
or more foreign states, or whenever during the course of a
controversy between states, it shall appear that the shipment of arms,
ammunition, implements of war, or other articles or commodities may
promote or encourage the employment of force in such controversy,
the President shall proclaim such facts," etc.
among two

2. In order to

keep out of war, controversy with belligerents
Our experience with efforts to enforce free
dom of the seas, or the right of Americans to carry on maritime
commerce in time of war, and to reap profits in neutral trade,
should be avoided.

1

49 Stat.

� 245a (1935).

�

[P. Res. No. 67,

74th

Cong.,

1st

Sess., 1],

22 U. S. C. A.
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likely to lead to controversies
are likely to lead the
belligerents,
into
war.
country
Belligerents will not give up the use of their
naval power to prevent trade with the enemy, and neutrals must
submit or fight. We did the latter in 1798, 1812, and 1917.
The American proposals at the Disarmament Conference in
1933, which suggested that the sole legitimate purpose of arma
ment was territorial defense and domestic police, raised the ques
tion whether armaments could be justified for the purpose of
defending trade, ships, and nationals abroad or in distant seas.
The hearings of the Nye Committee upon the propriety of gov
ernment action to defend neutral trade, the articles in Foreign
Affairs by Charles Warren, Allen Dulles and others upon the
difficulties of enforcing neutral rights without getting into war,2
have led to extensive discussions of the subject with the conclu
sion that opinion has moved to the point of view expressed by
Admiral Sims in a radio address given in May, 1935 : 3
with

are

and such controversies

"We cannot
freedom of the

keep

out of

war

and at the

same

time enforce the

that

is, the freedom to make profits out of
countries in a death struggle.
If a war rises, we must therefore
choose between two courses: between great profits with grave risk of
war, on the one hand; or small profits and less risk on the other.
"Our trade as a neutral must be at the risk of the traders; our
It is a choice
army and navy must not be used to protect this trade.
of profit or peace. Our country must remain at peace."
seas

�

The recent Neutrality Act authorizes the President to with
draw protection from Americans traveling in belligerent vessels,
and in his Proclamations of October 5th and 6th, President

Roosevelt not only put this into effect with reference to Italy and

Ethiopia,

but also warned Americans that in the

specific circum

stances of this war, Americans who voluntarily engage in trans
actions of any character with either of the belligerents, do so at
their

own

to this

risk.

conflict,

This

assertion that with respect
the United States has abandoned all efforts to
seems

enforce freedom of the
2

seas

to be

an

by diplomacy

or

any other

means.

(Apr., July, 1934) Foreign Affairs. See also Wright, The Future of
Neutrality (Sept. 1928), International Conciliation; The United States
and Neutrality (U. of Chi. Press 1935) Public Policy Pamphlet No. 17.
3
How Can We Stay Out of War? (May 8, 1935), World Peace
Foundation. See also Rich, The Admiral's View of Neutrality (Sept. 21,
1935) Today.
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clear, however, that if American property is seized at
by a belligerent or a power enforcing sanctions

It is

sea, whether

against

an

aggressor, American sentiment will be aroused.

The

avoidance of controversy would thus be more certain if such
seizures could be avoided. The Arms Embargo provisions and
the

Neutrality Act prevent shipments

of

"arms, ammunition,

and implements of war" to the belligerents. This phrase might
have been given a broad construction to include materials for

military manufacture

or

for

military

use, even

though not

arms

sense,4 but the Chairman of the Foreign Relations
Committee of the Senate stated that certain raw materials were

in the

narrow

not included and the

regard this construc
tion as binding. Contraband lists of belligerents have always
been much broader than the embargo thus construed. At the
minimum they have included raw materials of military manu
facture, transportation equipment, fuel, and foodstuffs suitable
for military use and destined for the army. It would thus seem
desirable to broaden the list of goods which may be embargoed
by adding to Paragraph 2 of the section under discussion, the
following :
government

seems

to

President, by Proclamation, shall definitely enumerate the
ammunition, or implements of war, the export of which is pro
hibited by this Act, and whenever the export of other articles or com
modities would endanger the maintenance of peace, the protection of
American interests, or the security of the United States, the President
may from time to time, by Proclamation, add such commodities or
"The

arms,

articles to this list."

objective which should be kept in mind is the
avoidance of controversy with powers applying sanctions against
an aggressor.
Although not a member of the League of Nations,
the United States, in negotiating the Pact of Paris, recognized
that League powers, in applying sanctions against an aggressor,
would not be in any way violating their obligations under the
Pact because, as stated in Secretary Kellogg's note of June 28,
1928, "the Covenant imposes no affirmative primary obligation
to go to war," and the obligation to use economic coercion arises
only against a state which has gone to war in violation of the
3. Another

Covenant.

As the covenant-breaker would also have violated

4 See the
opinion of Attorney General Wickersham on the meaning of
phrase, "arms or munitions of war," in resolutions of 1912 providing
for an embargo on shipment of such articles to American countries in
conditions of domestic violence. 29 Op. Att'y Gen. 375-379 (1912).

the
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the Pact of

Paris, the parties

to that instrument will be free to

act against it because "violation of a multi-lateral anti-war
treaty through resort to war by one party thereto, would auto

matically release the other parties from their obligations to the
treaty-breaking state." 5 Since the United States has an inter
est in maintaining the Pact of Paris, it is logical that it should
favor the exercise of sanctions against the violator of that Pact.
In pursuance of this thought, Ambassador Norman Davis stated
in the Disarmament Conference on May 22, 1933, as a policy
applicable after disarmament agreements were concluded, "In
the event that the states in conference determine that
has been
national

of

guilty
obligations,

a

a

state

breach of the peace in violation of inter
and take measures against the violator,

then, if we concur in the judgment rendered as to the responsible
and guilty party, we will refrain from any action tending to
defeat such collective efforts which these states may thus make
peace." 0 This policy was reiterated by Secretary Hull

to restore

in his address of

February 16, 1935.7

These declarations made clear

our anxiety to avoid contro
sanctioning powers by pursuing a policy which might
interfere with the suppression of aggression.
It is also clear

versy with

that interference with sanctioners would involve

a

serious risk

becoming involved in a war. Thus it would be desirable, not
only to refrain from protecting Americans who engage in com
merce with a belligerent country from any action which sanc
tioning powers may take, but also to extend the embargo to trade
forbidden by the sanctions, and on the other hand to continue
trade to the sanctioning powers unless under the circumstances
such action involves danger of serious controversy with the
aggressor. The first of these ends would be secured by the pro
posal, under Section Two of this memorandum, which provides
for an extension of the embargo to commodities and articles
other than "arms, ammunition, and implements of war."
The
second end is secured by the Act as it stands, which contains no
provision in regard to the application of the embargo to sanc
tioning powers that do not become belligerents and gives the
President discretion to refrain from extending the embargo to
of

5

Treaty for the Renunciation of War, Text of the Treaty, Notes, etc.
of State, Washington (1935) 56 et seq.
6 Press
Releases, Dept. of State, May 28, 1933.
7 Some
Aspects of American Foreign Policy, Pub. No. 701, Dept. of

Dept.

State.
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subsequent belligerents. Thus, even if the activities of the sanc
tioning powers should involve them in war with the aggressor,
it would not be necessary for the United States to apply the
embargo to them.
4. Respect for the Pact of Paris suggests also the desirability
of avoiding a policy which would in any way impair the capacity
of the victim of aggression to defend himself. Though the deter
mination of the aggressor is generally impossible in the absence
of treaty obligations among the states concerned denning their
obligations not to use force, and in the absence of any machinery
to promote pacific settlement and prevent aggression, in the
presence of such obligation and machinery, the problem has not
proved a difficult one. The League had little difficulty in reach
ing the unanimous agreement that Greece was the aggressor in
the Greco-Bulgarian dispute of 1925, that Japan was the aggres
sor in the Manchurian episode in 1933, that Paraguay was the
aggressor in the Chaco dispute, 1935, and that Italy was the
In general, refusal
aggressor in the Ethiopian dispute in 1935.
to accept an armistice or stop-fight order proposed by the Council
or Assembly of the League, is an adequate test of aggression.
Where both parties accept such a proposal, as did Greece and
Bulgaria in 1925, hostilities come to an end, but it may still be
necessary to determine the aggressor for the purpose of allocat

ing financial responsibility for damage incurred.
pose

a

party at the time the incident occurred,
as

may be

in such circumstances time is not the

the

For this pur

detailed examination of the defensive necessities of each

appropriate, but
of the matter,

essence

having already stopped, adequate study and deliberation
practicable. Where, on the other hand, a state ignores pacific
settlement recommendations of the League and invades the terri
tory of another state without even a prima facie case of defen
sive necessity, as Italy did in Ethiopia, the aggressor can be
determined without even the proposal of an armistice. The fact
of unprovoked invasion or act of war can be ascertained from
the military evidence from the front.
It hardly seems compatible with the spirit of the Pact of
Paris for a party to that instrument to take any action to de
teriorate the situation of another party who is the innocent
victim of an act in violation of its terms. The Budapest articles
of interpretation of the Pact recognized that a party may, "with
out thereby committing a breach of the Pact or of any rule of
war

is

international law

lating

.

.

.

decline to observe toward the state vio

the Pact the duties

prescribed by international law apart
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from the Pact by

a

neutral in relation to

the state attacked with financial

munitions of war."

or

It would thus

a

belligerent ;

or

supply

material assistance, including
seem an

principles of the Pact to add
to the Neutrality Act :

ment of the

appropriate develop
fourth paragraph

as a

"The President may by Proclamation revoke such embargo with
respect to any state which he has determined, after consultation with
other states, has been the victim of aggression in violation of the Pact
of Paris."

While such

important with respect to
Ethiopia, because that state can readily be provided with the
means of defense by League powers, this might not be true in all
cases, as, for instance, a Latin-American republic attacked by
The United States could hardly wish
a non-American state.
such a republic to remain defenseless.
It is possible that the terms of Paragraph 6 of Section 1 could
be construed to give the President power thus to remove the
embargo from the victim, but this paragraph seems to contem
plate a general rather than a particular revocation, of the
embargo.
5. On the assumption that war is bad, a large war is worse
than a small one.
Consequently, the Act should have as one
the
avoidance
of any thing that tvould make the war
object,
should not only avoid getting in
United
States
The
spread.
volved in a war itself, but should do nothing which would tend
to involve other powers. Protest against action taken by states
engaged in sanctions on the ground that such action is illegiti
mate for states at peace, might induce such states to declare war
against the aggressor in order to avail themselves of belligerent
rights. By refusing to recognize the "pacific blockade" of Ger
many, Great Britain, and Italy, against Venezuela in 1902, the
United States contributed toward producing a declaration of war
by those powers against Venezuela, and the conversion of the
Pacific into

a

a war

provision

is not

blockade.

Such

a

stand

as

this

seems

unfor

Secretary-General of the League of Nations
memorandum on Article 16, in 1927, wrote :

tunate.

The

in

a

"Third states may, in fact, be led by their sense of the importance
to the whole world of the observance of the methods of pacific settle

by the Covenant, or by sympathy with the League
attitude in the particular case, to acquiesce in the application of a

ment laid down
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pacific blockade

to their

own

third state would incur

a

compel the members
to

secure

of the

a

ships." Furthermore, "it is clear that
great moral responsibility if it were to

League

to

depart from the policy of seeking

the due observance of the Covenant without formal resort

to war."

This consideration is

an

additional

reason

for

acquiescence

in

the application of sanctions to American commerce, and nonapplication of the embargo against sanctioning powers, as pro
posed in Section Three of this discussion.
6. As

is

than

small one,

also

long
unrelated, be
cause under present conditions the tendency of wars to spread is
such that a long war is likely to also become a large one.
A
study of history indicates that the tendency of war to spread
to neutrals has been peculiarly manifested in the case of the
United States, and analysis discloses that commercial, sentimen
tal, and political factors which have drawn the United States
into European wars in the past, are likely to be more operative
in the future.
Consequently, the most certain way for the
United States to avoid being drawn into a war is for the war to
end early and the legislation should seek to avoid any action that
would prolong the war.
how can a war best be shortened ? In
The problem remains
some instances a policy of localization might result in a rapid
end of the war through the aggressor's conquest of his victim.
Mussolini perhaps can say that if no other state would interfere
with him, he could bring his Ethiopian campaign to a rapid
termination, although this is by no means certain. However, a
policy which thus encouraged potential aggression would hardly
make for a sense of general security, or for the prestige of the
Pact of Paris, which the United States instituted and to which
it and nearly all the other states are committed. Furthermore,
with the existence of the League of Nations and the obligations
of its members, this method of shortening war is hardly avail
able. The alternative is to promote rapid success of the appli
cation of sanctions, and the successful application of defenses
by the victim, thus stopping the aggressor. Thus the American
interest in shortening wars is another consideration urging the
amendments suggested in Sections Three and Four of this dis
cussion, for avoiding any impairment of the efficiency of action
undertaken by the sanctioning powers and by the victim of
aggression.
war

is

a

large

worse

war

than

a

worse

short

�

one.

a

The two

are

not

so

a
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Finally, the Act should avoid,
dening of American economic life.
7.

so

far

as

possible, the bur

It is true that commercial

interests should not be allowed to draw the country into war;
on the other hand, government can never have an interest in

promoting depression, and an embargo unquestionably may have
Even if in a particular in
a tendency to promote depression.
stance it does not have this effect because trade with the bel

ligerents is not important, it will undoubtedly have the effect of
thwarting the possibility of certain industries, at least, gaining
a
temporary prosperity through neutral trade. These con
siderations suggest that the development of internal political
forces opposed to the policy of the embargo, will inevitably
arise.
The longer the war continues, the more vigorous will
If it lasts long and the embargo is
such pressures become.
extended, both in materials covered and countries to which it is
applied, the administration will probably eventually be forced
to yield as it did in 1809, after Jefferson's embargo had been in
effect for two years. Such a modification of policy would prob
ably rapidly lead to war, as it did at that time.
For these reasons the embargo should not be more extensive
than the occasion calls for.
be

American trade.

No unnecessary limitations should
This is an additional reason for

placed
allowing the President discretion with respect to additions to the
list of embargoed materials, to the application of the embargo
to subsequent belligerents, and to continuance of the embargo
against the victim of aggression. Nothing except the arms em
bargo against initial belligerents should be mandatory, and even
that embargo should be subject to modification in the interests
of the victim, at the President's discretion after the aggressor
on

has been determined.

Such considerations

as

this

were

doubtless

signing the Act of August 31st,
mind, when,
he expressed the hope that Congress, in reconsidering it for
enactment as a permanent policy, would accord the Executive a
in

in the President's

wider discretion.

Quincy Wright.*
*

Professor of International Relations in the

author of The Control

United States

and

of

American Foreign

Neutrality

(1935).

University of Chicago ;
(1922), The

Relations
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The Motor Act

op

1935

Historical
T N the closing days of the last session of Congress 1 the long
fight for the federal regulation of interstate motor carriers

*�

finally reached a legislative fruition. With the approval on
August 9, 1935 of Public No. 255 2 a comprehensive plan for
federal control, effective October 1, 1935, became a reality.
Now, only difficult problems of administration remain.
H. R. 5176, 3 relating to all automobiles provided "for the
regulation, identification and registration of motor vehicles en
gaged in interstate travel." This bill was the first symptom of
congressional activity on the subject. It was not until after the
decisions in the Buck 4 and the Bush 5 cases that legislative ac
tion became acute.
These cases, decided on the same day,
declared invalid the attempt of a state to deny an interstate
motor carrier the privilege of using the highways of the state
on the ground that the existing transportation facilities were
already adequate. The history of legislative proposals for fed
eral regulation of interstate motor carriers really begins in 1926
with the first session of the 69th Congress. At that time H. R.
8266 and S. 1734 were introduced by Representative Parker
and Senator Cummins respectively.
Hearings 6 were held and
nothing was done. Up to the time that S. 1629 and H. R. 5262
were introduced,7 which bills, as amended, became the Motor
Carrier Act, 1935, a veritable rash of proposals broke out in
Congress. Within that ten-year period at least thirty-five bills
relating to the subject were introduced. Hearings were held on
some; reports made on others; and one8 was even debated in
and passed by the House. None of them ever became law. It
is apparent then from even this rapid survey that the Motor
Carrier Act is not a wayward spark of the legislative fury,
fanned by the resentment of motor competitors. It has a back
ground of serious discussion and earnest study. It merits our
further consideration.
i

2
3

74th Cong., 1st Sess. (1935).
49 U. S. C. A. � � 301-327 (1935).
,
61st Cong., 1st Sess. (1910).
49 Stat.

�

Kuykendall, 267 U. S. 307 (1925).
v. Maloy, 267 U. S. 317 (1925).
6
Hearings before Committee on Interstate Commerce
Cong., 1st Sess. (1926).
7 74th
Cong., 1st Sess. (1935).
�H. R. 10288, 71st Cong., 1st Sess. (1930).
*

Buck

5

Bush & Sons Co.

v.

on

S. 173U, 69th
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Analysis of the Act
To turn

Act,

as

attention to the statute, the Interstate Commerce

our

amended,9 is further amended by making it Part I of

which the Motor Carrier Act is made Part II.10

Such

a

struc

legislative desire to have an integrated plan
for the regulation of all transportation facilities into which air
and water carriers and the interstate transmission of light,
power and energy may consistently fit.
The opening bars of the legislative harmony are succinct
and significant. This is what we hear.

ture indicates the

"Sec. 202 (a).
It is hereby declared to be the policy of Congress
regulate transportation by motor carriers in such manner as to
recognize and preserve the inherent advantages of, and foster sound
economic conditions in, such transportation and among such carriers
in the public interest; promote adequate, economical, and efficient serv
ice by motor carriers, and reasonable charges therefor, without unjust
discriminations, undue preferences or advantages, and unfair or de
structive competitive practices; improve the relations between, and
coordinate transportation by and regulation of, motor carriers and
other carriers; develop and preserve a highway transportation system
properly adapted to the needs of the commerce of the United States
and of the national defense; and cooperate with the several States and
the duly authorized officials thereof and with any organization of motor
to

carriers in the administration and enforcement of this

part."

11

The coordination note is

a new one.
Congress has become cog
competitive conditions existing in the trans
portation facilities of the country and is attempting to remedy
them, not only by control of the separate, individual units, but
also by cutting down the oversupply of service and by assigning
to each form its particular sphere of economic utility.
In the
Coordination Case 12 coordination is defined as the "combining
of two or more forms of transportation in the interest of better
service or economy."
Coordination may also mean a division
of the field of transportation, each agency concentrating on the
work it can do best with a minimum of overlapping. The first
type is found in railroad use, either directly, through sub
sidiaries or through independent contractors, of motor carriers
supplementary to, or in place of rail carriers. The latter type

nizant of the chaotic

9

24 Stat. 379

(1887),

as

amended,

49 U. S. C.

A.

� � 1-267 (1926-

1935).
i�49 Stat.

�

"49 Stat.

�

i2

49 U. S. C. A.

� 1 note (1935).
� 302 (a) (1935).
Coordination of Motor Transportation, 182 I. C. C. 263, 328 (1930).
,

,

49 U. S. C. A.
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is inherent in the recommendation of the Federal Coordinator
of

Transportation to "coordinate rail and highway transporta
by contract, joint rates, lease or ownership, so that mer

tion

chandise will be concentrated at and distributed from

limited

a

number of key concentration stations by highway and moved
between such stations by rail in car lots." 13 As rail and high

competing for traffic supremacy, most of the coordinaregulation will relate to such carriers. A phase of coordina
tion within a group is illustrated by Section 210 of the Act.14
Those subject to the Act fall into two general classes: motor
carriers of passengers or of property and brokers. Carriers by
motor vehicle are common, contract and private carriers. They
way

are

tive

are

defined in the order of their enumeration

as :

to transport passengers or
"any person who or which undertakes
for the general public in interstate or foreign commerce
property
." 15
by motor vehicle for compensation
"any person, not included under paragraph (14) of this section, who
or which, under special and individual contracts or agreements,
transports passengers or property in interstate or foreign commerce by
motor vehicle for compensation." 16
"any person not included in the terms 'common carrier by motor
vehicle' or 'contract carrier by motor vehicle,' who or which transports
in interstate or foreign commerce by motor vehicle property of which
such person is the owner, lessee, or bailee, when such transportation
is for the purpose of sale, lease, rent, or bailment, or in furtherance
of any commercial enterprise." 17
...

.

.

.

.

.

.

A broker is defined

"any
fide
or

13

1934,

agent of

or

agent, sells

or

.

as

person not included in the term 'motor carrier' and not

employee

.

any such

offers for sale any

Federal Coordinator of

carrier, who or which,
transportation subject

as

a

bona

principal

to this

part,

Transportation, Merchandise Traffic Report,

at 21.

14

"No

person,

after

January 1, 1936, shall

at

the

same

time hold

under this part a certificate as a common carrier and a permit as a con
tract carrier authorizing operation for the transportation of property by
motor vehicle

over

the

same

route

or

within the

same

territory, unless for

shown the Commission shall find that such certificate and per
mit may be held consistently with the public interest and with the policy
49 U. S. C. A.
49 Stat.
declared in section 202 (a) of this part."
,

good

cause

�

�

310
15

(1935).
49 Stat.

ie/d. at
"

Id. at

,

,
�

� 303 (a) (14) (1935).
� 303 (a) (15) (1935).
49 U. S. C. A. � 303 (a) (17) (1935).

�

�

49 U. S. C. A.

49 U. S. C. A.
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negotiates for, or holds himself or itself out by solicitation, adver
tisement, or otherwise as one who sells, provides, furnishes, contracts,
or

or

arranges for such

In order to

transportation."

justify operation

18

common

carriers must obtain

certificates of public convenience and necessity and contract
carriers must obtain permits.
They will be issued without
further proceedings to common carriers in operation on June 1,

1935, if application is made within 120 days after operative
effectiveness of the Act.19

The

same

is true of contract carriers

in bona

fide operation on July 1, 1935.20 Brokers, or transporta
tion agents, must secure a license.21
Among the general powers and duties of the Commission is
the duty to regulate motor carriers and brokers.
The utmost
in regulatory power extends to common carriers. With respect
to them the Commission may establish "reasonable requirements
with respect to continuous and adequate service, transportation
of baggage and express, uniform systems of accounts, records,
and reports, preservation of records, qualifications and maximum
hours of service of employees, and safety of operation and equip
ment." 22 In the event that any rate, fare, charge, rule, regula
tion or practice of any common carrier is unjust, unreasonable,
or unduly discriminatory, preferential or prejudicial, the Com
mission may, upon complaint or in an investigation on its own
initiative, determine and prescribe the lawful or maximum or
minimum rate, fare, charge, rule, regulation or practice there
after to be made effective.23

Contract carriers are not regulated as to service but the
Commission may establish "reasonable requirements with re
spect to uniform systems of accounts, records, and reports, pres
ervation of

records, qualifications and maximum hours of service
employees, and safety of operation and equipment." 24 Con
tract carriers must file copies of contracts containing minimum
charges for transportation and any rule, regulation or practice
affecting such charges and the value of such services.25 When
ever the Commission, upon complaint or its own initiative, finds
of

18

Id. at

19

Id. at

49 U. S. C. A.

�

�

,

29

Id. at

�

21

Id. at

�

Id. at

�

22

.

,

,

23

Id. at

�

24

Id. at

�

25

Id. at

�

,

,

,

49 U. S. C. A.
49 U. S. C. A.
49 U. S. C. A.

49 U. S. C. A.
49 U. S. C. A.
49 U. S. C. A.
49 U. S. C. A.

� 303
� 306
� 309
� 311
� 304
� 316
� 304
� 318

(a) (18) (1935).
(1935).
(a), (b) (1935).
(1935).
(a) (1) (1935).
(e) (1935).
(a) (2) (1935).
(a) (1935).

GEORGETOWN LAW JOURNAL

428

any

rate, etc., to contravene the policy of the Act, it

[Vol. 24
may pre

scribe such charge, etc., as may be reasonable or necessary to
promote the public interest or the policy of the Act.26
The regulation of private carriers offers the greatest diffi

believe, the Act is significantly silent
private carriage of passengers and mentions only
private carriage of property.27 They are exempt from require
ments concerning service and records but the Commission, "if
need therefor be found," may establish "reasonable requirements
to promote safety of operation, and to that end prescribe qualifi
cations and maximum hours of service of employees, and stand
The problematical state of private
ards of equipment." 28
carrier regulation is indicated by the use of the full-blooded
power "to regulate" in the case of common and contract car
riers,29 and the anemic right "to establish" in reference to pri
vate carriers.30 As Congress doubts whether such requirements
will be established, it states, "in the event that such require
ments are established." 31 This legislative trepidation is based
on the tenuous character of most private operations.
The Act is panoramic in its regulation. Sections relating to
32
the issuance of secur
consolidation, merger, and acquisition ;
34
33
identification
ities ;
security for the protection of the public ;
35
of interstate carriers ;
and the investigation of motor vehicle
sizes, weights, etc.,36 apply to all types of interstate motor car
37
Sections relating to the administration of the Act ;
riers.
suspension, change, revocation and transfer of certificates, per
mits and licenses ; 38 accounts, records and reports ; 39 orders,
notices and service of process ; 40 and unlawful operation 41 apply

culty.

For that reason, I

about the

2o

Id. at

27

/d. at

23

Id. at

29

Id. at

3<>/d at
31

Ibid.

49 U. S. C. A.

�

,

�

,
�

�

,

Id. at

34

Id. at

35

Id. at

36
37

Id. at
/d. at

�Id. at
33

,

49 U. S. C. A.

,

49 U. S. C. A.

,

49 U. S. C. A.

�

,

49 U. S. C. A.

,

49 U. S. C. A.

�

�

,

49 U. S. C. A.

,

49 U. S. C. A.

,

49 U. S. C. A.

,

49 U. S. C. A.

,

49 U. S. C. A.

�

�

Id. at

�

�

Id. at

(b) (1935)
(a) (17) (1935).
49 U. S. C. A. � 304 (a) (3) (1935). Italics author's.
49 U. S. C. A. � 304 (a) (1), (2) (1935).
49 U. S. C. A. � 304 (a) (3) (1935).

�

�

*oid. at
�
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�
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Italics author's.

3249 Stat.
33

�

49 U. S. C. A.

�

�

�
�
�
�
�
�
�
�
�

� 313 (1935).
314 (1935).
315 (1935).
324 (1935).
325 (1935).
305 (1935).
312 (1935).
320 (1935).
321 (1935).
322 (1935).
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The Act contains the usual

to motor carriers and brokers alike.

"separability of provisions"

429

clause.42

Constitutional Aspects
The

regulation of the transportation of passengers and prop
erty by motor vehicles engaged in interstate or foreign com
merce, and of the procurement thereof, and the provision of
facilities therefor, is vested in the Interstate Commerce Commis
sion.43
Flowing from the undoubted power to regulate inter
state commerce,44 Congress has the right to delegate this power
to

an

administrative bureau of its

and duties of the Commission

own

creation.45

The powers

prescribed by Congress and
it performs for Congress the functions which that body would
ordinarily perform for the Federal Government. The Act does
not appear vulnerable for vagueness as the legislative standards
which should guide the Commission in its action are stated with
sufficient intelligibility.
A desire to cooperate with state and
private agencies is everywhere apparent throughout the Act.46
It is mandatory for the Commission to refer to joint boards
matters arising in connection with the conducted or proposed
operations of motor carriers or of brokers when such operations
involve not more than three states. Such reference is permis
sive when the operations involve more than three states.47
In
addition to the member appointed by the Commission a joint
board consists of
tions

are or are

are

member from each state in which such opera
proposed to be conducted.48
a

Regulation of Carriers
The

validity of the regulation of the several types of motor
transportation ultimately rests upon the fact that they are en
gaged in interstate or foreign commerce.49 The commerce
power embraces all instruments by which commerce may be
carried on. It is not confined to instrumentalities known at the
time the Constitution was adopted, but keeps pace with and
42

Id. at

43

Id. at

�

,
�

,

49 U. S. C. A.
49 U. S. C. A.

� 326 (1935).
� 302 (b) (1935).

44

U. S. Const., Art.

45

Interstate Commerce Commission v.
49 Stat.
U. S. C. A. � � 302
, 49

I, � 8, cl. 3.

Brimson, 154 U. S. 447 (1894).
(b), (c), 305, 325 (1935).
47
49 U. S. C. A. � 305 (b) (1935).
Id. at
43 /d. at
49 U. S. C. A. � 305 (c) (1935).
4� Gloucester
Ferry Co. v. Pennsylvania, 114 U. S. 196 (1885).
46

�

�

�

,
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new developments.
The interstate transporta
tion of passengers by bus is essentially a common carrier opera
tion.
It requires regular schedules, fixed termini and rates
which are the same for all who apply. There can be no doubt
that such carriers can be regulated to the full extent required

adapts itself to

by the public interest. The interstate transportation of prop
erty by common carrier truck is likewise free from constitu
tional difficulty.
It might be difficult to prove that the business of the contract
and the private motor carrier is affected with the public inter
est and to justify regulation of them on this ground alone. "The
lines inclosing businesses affected with the public interest would
have to be very elastic indeed to make room for the private
contract carrier.

There is

a

noticeable absence of the well-

known criteria of these 'businesses.'

That

a

contract carrier

does not devote his

property to a public use is self-evident. The
monopolistic feature, so often depended upon as a reason for
regulation, is wanting. As for the indispensable nature of the
business; the ease with which a person can become a shippercarrier disputes this possible contention." 50 There is no doubt,
however, that these carriers bear an intimate relation to and
have a direct effect upon interstate commerce. This, taken
together with the fact that the commerce power is a grant and
not a limitation, very properly extends the federal regulatory
Certain general expressions of the Su
power to such carriers.
United States v. Burch,51 Sloan
preme Court sustain this view.
v. United States/'2 and Wilson v. United States 53 were prosecu
tions under the Mann Act.
In all of them the transportation
of
was
complained
performed by private automobiles. It was
said in the Burch

case

that interstate

commerce

"does not

neces

sarily, or indeed at all, involve the idea of a common carrier, or
the payment of freight or fare." 54 The court said in the Sloan
case that, "Conveying a person in an automobile is as much
transportation as if by rail, steamboat, stagecoach, or any other
55
common carrier;"
while in the Wilson case we find that "in
order to constitute
so

Legis. (1933)

51

226 Fed. 974

an

offense under the act it is not essential

7 Temple L. Q. 502, 506.
(N. D. Cal. 1915).
52 2 87 Fed. 91
(C. C. A. 8th, 1923).
53 2 32 U. S. 563
(1914).
5*226 Fed. 974, 976 (N. D. Cal. 1915).
55 287 Fed.
91, 92 (C. C. A. 8th, 1923).

1936]

FEDERAL LEGISLATION

431

that the transportation be by a common carrier." 56 The trans
portation in interstate commerce of beer by the owner in his
own vehicle was held not subject to state control in Kirmeyer v.
Kansas.57

Exclusive federal control of the interstate

private
implication. The requirements of the due
process and the equal protection clauses of the Fourteenth
Amendment are observed by distinguishing the businesses and
applying appropriate forms of regulation to common, contract
and private carriers. These regulations are not invalid because
carrier is the sole

identical.58

Regulation of Brokers
Brokers, or transportation agents, do not escape regulation
merely because they are persons. Persons are subject to the
commerce power
when they conduct interstate commerce.59
They bear a close connection with such commerce as they hold
themselves out to be ready, able and willing to sell, provide,
furnish, contract and arrange for such transportation. Where
a sale or contract is directly connected with an interstate move
ment, both the sale and the movement are subject to the regula
tory power of Congress. "Congress may regulate private con
tracts whenever reasonably necessary to effect any of the great
purposes for which the national

government

was

created."

60

Miscellaneous Provisions
The power delegated to the Commission by the Act to estab
lish reasonable requirements with respect to service ; accounts ;61
qualifications 62 and maximum hours of service of employees ; 63
56

232 U. S.

563,

566

(1914).

"236 U. S. 568 (1915).
58 ".
it does not follow that regulations appropriately imposed upon
the business of a common carrier, may not also be appropriate to the busi
.

.

of a contract carrier."
Stephenson v. Binford, 287 U. S. 251, 266
(1932).
59
Cooley v. Philadelphia, 12 How. 299 (1851).
69
Stephenson v. Binford, 287 U. S. 251, 275 (1932).
61 34
Stat. 593 (1906), 49 U. S. C. A. � 20 (1926), authorizing the
Interstate Commerce Commission to regulate the entire bookkeeping sys
tems of interstate carriers, held valid in Interstate Commerce Commission
v. Goodrich Transit Co., 224 U. S. 194 (1912) ; Kansas City Southern R.
Co. v. United States, 231 U. S. 423 (1913).
62
Nashville, C. & St. L. R. Co. v. Alabama, 128 U. S. 96 (1888).
ness

63
Baltimore & Ohio R. Co.
U. S. 612 (1911).

v.

Interstate Commerce

Commission,

221

432
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safety of operation and equipment ; 64 security for the protec
tion of the public ; 65 issuance of securities ; 66 regulation of
rates ; 67 and consolidation, merger and acquisition of control 68
finds ample support by way of analogy to the Commission's ex
perience with respect to the regulation of railroads. There
should be no objection to the extension of principles applicable
to railway carriers. Both types of carriers, rail or motor, when
engaged in interstate or foreign commerce, are subject to the
plenary powers of Congress. This is the fact which justifies
regulation.
E. S. G.
64

Texas & Pacific R. Co.

Central R. Co.
65
66

293 Fed. 1001
67
68

v.

Rigsby,

241 U. S. 33

(1916)

; New York

United States, 265 U. S. 41 (1924).
Michigan Central R. Co. v. Owen & Co., 256 U. S. 427 (1921).
Pittsburgh & W. Va. R. Co. v. Interstate Commerce Commission,
v.

(App. D. C. 1923) ; appeal dismissed, 266 U. S. 640 (1924).
Wabash, St. L. & P. R. Co. v. Illinois, 118 U. S. 557 (1886).
United States v. Joint Traffic Ass'n, 171 U. S. 505 (1898).
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Federal Alcohol Administration Act

demonstrated that the

prohibition
prior
EXPERIENCE
individual states could not effectively
to

regulate the liquor

traffic to safeguard their own citizens from evils known to exist
in that industry.
Practically all alcoholic beverage producers

engaged in industries of a nation-wide scope, profoundly
affecting many phases of national life and known by past exper
ience to present problems national in their scope.
Congress
both
federal
and
state
that
sovereignties
resolved, therefore,
must, for practical reasons, meet the situation together and solve
it. This legislation 1 was proposed and passed "to further pro
tect the revenue derived from distilled spirits, wine and malt
beverages, to regulate interstate and foreign commerce and
enforce the postal laws with respect thereto, to enforce the
2
Twenty-first Amendment, and for other purposes."
Under the authority of this Act the Federal Government has
set up a new group of regulatory "locks" upon the never-ending
stream of foreign and domestic commerce to circumvent the
"rapids" of abuse in the liquor traffic. The first attempt at
federal supervision of this industry came under the codes of the
The Federal Alcohol Act
National Industrial Recovery Act.3
embodies in statutory form so much of the former code system
as the committee now deems appropriate and within the consti
tutional power of Congress to enact.4 The important excep
tions are that all provisions relating to open price competition,
including posting of prices and prohibiting guarantees against
declining prices, refunds, rebates and concessions, have been
omitted, together with code authorities, divisional committees
and regional boards to aid in administering the Act.
The Federal Alcohol Administration, as a division of the
Treasury Department, is brought into existence by Section 2,
and is empowered to administer this Act.
An Administrator is
to be appointed by the President by and with the consent of the
are

M9 Stat.
2

27 U. S. C. A. �� 201-211 (1935).
Preamble, P. L. No. 401, 74th Cong., 1st Sess. (1935).
48 Stat. 195 (1933), 15 U. S. C. A. �� 701-712 (1934).
�

,

3
The Federal
Alcohol Control Administration was established thereunder by Executive
Orders: No. 6474, Dec. 4, 1933; No. 6576, Jan. 25, 1934; No. 6683, Apr. 19,

1934; Nos. 6778, 6780, June 30, 1934; No. 6829, Aug. 21, 1934; 15
U. S. C. A. � 702 note (1934).
4
Report of Committee on Finance on H. R. 8870 (Rep. No. 1215, Fed
eral Alcohol Control Act, pp. 1, 2).
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Regulations appropriate to carry out the purposes and
promulgated by the Administrator.6
Great authority and wide discretion is vested in the Adminis
Senate.5

powers of this Act shall be

trator.
The

issuing of permits is the effective weapon adopted by the
through which the prohibitions of this law
Many enforcement difficulties exist in rela
tion to the liquor industry which are not commonly met with in
the application of other laws. During prohibition the racketeers
took control of the industry and have not as yet been completely
eradicated. Tariffs and internal revenue taxes provide a mone
tary inducement to evade either liquor control or tax laws.
The tradition in the industry of corruption and interference in
politics, of stimulating consumption through "tied houses," 7 and
of controlling retail channels were prevalent evils.
The ease
with which products of the industry are adulterated and misbranded, their relatively high value, the perishable character of
many wines and malt beverages, the large distribution costs, the
mobility of the products of the industry in the channels of inter
all necessitate relatively drastic
state and foreign commerce
enforcement methods such as the permit system.
Any person holding a basic permit on May 25, 1935, as a
distiller, rectifier, wine producer, or importer, and those making
application thereafter, shall be granted a permit,8 conditioned
upon compliance with the requirements of this Act and all other
federal laws relating to the industry.9 Under this provision the
discretion of the Administrator must be exercised in granting,
denying, suspending or revoking a permit. An applicant is
entitled to notice and a hearing if the Administrator will not
Act under Section 4,
are to be enforced.

�

5

49 Stat.

6

Id. at

27 U. S. C. A.

� 202 (a), (b) (1935).
� 202 (d) (1935).
7 "Tied house"
provisions prohibit a number of specific practices such
as holding any interest in any retail license or the acquiring of any inter
est in the premises of a retailer; the furnishing, giving, renting, lending,
or selling to a retailer of equipment, fixtures, signs, supplies, money, or
other thing of value, except as permitted under regulations; paying or
crediting a retailer for advertising, display, or distribution services; guar
anteeing of any loan or repayment of any financial obligation of a retailer;
requiring a retailer to take and dispose of a certain quota of products;
and extending to a retailer of credit in excess of that usual and customary
27
in the industry for the particular class of transactions. 49 Stat.
U. S. C. A. � 205 (b) (1935).
8 49 Stat.
27 U. S. C. A. � 204 (a) (1935).
� Id. at
27 U. S. C. A. � 204 (d) (1935).
�

,

�

,

27 U. S. C. A.

�

,

�

,

�

,
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kept of the hearing and the find
ings
appeal may be taken to the Cir
cuit Courts of Appeals to review the questions of law involved or

issue

a

permit.10

A record is

of the Administrator.

to determine whether

or

An

not the Administrator's decision is arbi

Permits shall not be issued to anyone
within the last five years or who has within

trary and capricious.11
convicted of

a

felony

three years prior been convicted of
law relating to liquor.12
The

permit provisions apply

a

misdemeanor under any

to all members of the

specified

industries, irrespective of whether the permitee's operations
intrastate
from the

or

interstate in character.13

provisions of the Act.14

Brewers

are

are

excepted

Because of the intricacies of

corporate set-ups, the establishment of branch houses and sales

rectifiers, blenders and wholesalers as
conduits, and the disposal of stocks
through sale of warehouse receipts, all the specified industry
members must operate under permits, irrespective of the char
acter of their operations at any one time.
Clearly the permit
constitutes
an
exercise
provision
by Congress of its power to
use such means as are "necessary and proper" in order more
15
to collect taxes,16 regulate
effectively to carry out its powers
interstate and foreign commerce,17 enforce the Twenty-first
Amendment or laws enacted thereunder, and to administer the
postal laws.18
As a background for Section 5 relating to unfair competi
tion and unlawful practices 19 we must look to the anti-trust
laws,20 the experience of the Federal Trade Commission, the In

corporations, the
interstate

terstate

use

of

distribution

Commerce Commission

and

the

National

Industrial

Recovery Administration. Primarily based on the Twenty-first
Amendment, the commerce clause and the postal power, the six
subdivisions of this section divide into two categories, the first
10

Id. at�, 27 U. S. C. A. � 204 (b) (1935).
27 U. S. C. A. � 204 (h) (1935).
,
12 Id. at
S. C. A. � 204 (a) (2) (1935).
, 27 U.

11

7c*. at

�

13

Id. at

�

�

(1935).
, 27 U. S. C. A. � 203
Id. at
, 27 U. S. C. A. � 203
(b) (1)
15 U. S.
Const. Art. I, � 8, cl. 18.
16 Id. at cl. 1.
�

�

(1935).

17

Id. at cl. 3.
Id. at cl. 7.
19 49 Stat.
27 U. S. C. A. � 205 (1935)
,
20 26 Stat. 209
(1890), 15 U. S. C. A. �� 1-7, 15
730 (1914), 15 U. S. C. A. �� 12-27 (1926).
18

�

.

(1926); 38 Stat.
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relating to monopolistic control of retail outlets, and the
last two 22 relating to labeling and advertising.
Abuses and evils so prevalent before prohibition that they
were regarded in a large measure as being responsible for the
adoption of prohibition, are now illegal. Under Section 5 (a)
exclusive sales agreements, (b) "tied house" inducements, (c)
commercial bribery and (d) consignment sales, are all denned
and made unlawful.
By engaging in these practices interstate
and foreign commerce has been restrained and monopolistic con
Members of the industry and the
trol attempted or gained.
public in general had come to accept the view that it was unfair
to resort to practices which result in such social evils as the
forced increase in alcoholic beverage sales resulting from "tied
house" practices. The most effective means of dealing with these
conditions is to prevent the causes from ever arising.
In connection with the prohibition on consignment sales 23 it
is to be noted that the provision relates to the buyer as well as
the seller.
The other provisions of this section relate only to
Certain
the seller.
large buyers are in such a strategic position
with respect to sellers that they often have sufficient economic
power to compel the sellers to deal with them on a consignment
or return basis.
Less powerful buyers are not able to exact such
seller.
terms from the
Such situations are in practical effect
This pro
not essentially different from monopolistic practices.
vision is made to apply to sales and purchases by state agencies.
Such regulations were sustained as constitutional in the cases
of Ohio v. Helvering 24 and Helvering v. Powers.25
The labeling 26 and advertising 27 provisions seek to prevent
the entry of distilled spirits, wine or malt beverages into the
channels of interstate and foreign commerce or the use of the
mails when such products do not conform to the regulations.
False, misleading, obscene, or disparaging advertising and label
ing is prohibited. The use of such terms as "extra strength,"
"pre-war strength," "high test" or the use of symbols indicating
the alcoholic content, or the use of a prominent name inferring
The distilled
an indorsement by such person are prohibited.
four

21

2M9 Stat.
22

�

,

27 U. S. C. A.

27 U. S. C. A.

�
23
27 U. S. C. A. �
2*292 U. S. 360 (1934).
25 293 U. S. 214
(1934).
Id. at
Id. at

�

,

�

,

23

49 Stat.

27

Id. at

�

�

,

� 205 (a) -(d) (1935).
(e) (f) (1935).
205 (d) (1935).

� 205 (e) (1935).
� 205 (f) (1935).

27 U. S. C. A.

27 U. S. C. A.

205

437

FEDERAL LEGISLATION

1936]

spirits industry is national in scope and the great volume of its
advertising will be done on a national basis. Hence, if it is to be
regulated at all the Federal Government is the only competent
authority to enact the regulatory measures.
By means of "certificates of label approval" to be issued by
the Administrator and enforced by the Internal Revenue and
Customs officers, provision is made to enforce the labelling re
quirements at the source. Industry members who demonstrate
that their products are not to be shipped in interstate commerce
may be exempt from this requirement.
The unfair trade practices referred to are prohibited only
under those circumstances where they occur in the course of in
terstate or foreign commerce, or are engaged in to such an extent
as substantially to restrain or prevent transactions in that com
merce.
The most perplexing and difficult problems of the Act
may arise under this section.

The federal law here is meant to

supplement state laws and in the process of drawing the exact
line between interstate and intrastate activities the lawyers and
courts will sketch the

dividing line in the

gray field between

black and white.

prohibits the importation, sale or other disposition
spirits in bulk, except under regulations of the Ad
ministrator, for export or for sale to or use by distillers, recti
fiers of distilled spirits, operators of certain classes of federal
bonded warehouses, winemakers for the fortification of wines,
proprietors of industrial alcohol plants, or governmental
agencies, whether federal or state or political subdivisions
thereof.28
The term "in bulk" means in containers having a
capacity in excess of one wine gallon.29 The disposition of ware
house receipts for distilled spirits in bulk is prohibited unless
such warehouse receipts require the proper bottling and pack
aging of such distilled spirits before their delivery, except in the
case of delivery to persons who are authorized to receive such
spirits in bulk.30 It is likewise unlawful for any person not law
fully authorized to receive products in bulk to so bottle it.31
The bulk sale provisions are considered as tending to produce
desirable results from a social standpoint, yet they are designed
primarily for the protection of the revenue derived from the
The Act

of distilled

23

49 Stat.

�Id. at
�
si

Id. at
Id. at

,

,
�

,
�

,

27 U. S. C. A.

� 206 (a) (1) (1935).
� 206 (c) (1935).
27 U. S. C. A. � 206 (a) (2) (1935).
27 U. S. C. A. � 206 (a) (3) (1935).

�

�

27 U. S. C. A.
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taxation of distilled spirits. Being based on the taxing powers
of the Federal Government, they apply to all transactions, re

gardless of their interstate or intrastate aspects.
With the designed purpose of curbing the power of those con
cerns who have a desire to create a whiskey monopoly in this
country, provisions under Section 8 of the Act, covering inter
locking directorates, make it unlawful for any individual to take
office, as an officer or director of any company, if his doing so
would make him

an

officer

engaged in business as
spirits, or of any such

a

or

director of

more

distiller, rectifier

company and of

a

or

than

one

company

blender of distilled

company which is

an

affiliate of any company engaged in such business. Exception
is made to this prohibition whereby an individual, prior to taking

office, may make application to the Administrator showing satis
factory proof that his so taking office will not substantially
restrain or prevent competition in interstate or foreign com
merce in distilled spirits.
The Administrator is required to act
on the application, and court review by injunction of the Admin
istrator's action is authorized.32 Exception is again expressly
provided in the case where a company and/or companies have
been organized under the law of a state to comply with a require
ment thereof as a condition of doing business in such a state.
Individuals who take office or serve without the approval of the
Administrator, in those cases to which the Section applies, are
subject to a fine of not more than $1,000.00.33
Violators of the prohibitory measures of Sections 3 or 5 of
this Act are subject to a maximum fine of $1,000.00.34 The Ad
ministrator has the discretionary power to suspend or revoke
the permit of any violator.35 A statutory injunction is provided
whereby the Attorney-General may prevent and restrain viola
tions of any of the provisions of this Act.36 If by order of the
court or under the laws of the United States any distilled spirits
are forfeited such goods shall be delivered to the Secretary of
Goods so taken must be distributed to govern
the Treasury.
donated
to charitable institutions, or destroyed.37
ment agencies,
The Act, taken as a whole, would seem to be a reasonable
and just attempt to regulate the liquor traffic, and that it is a
32

U. at

33

Id. at

34

Id. at

35

Id. at

38/d. at
37

Id. at

� 208 (a) (1935).
� 208 (d) (1935).
C. A. � 207 (1935).
C. A. � 204 (e) (1) (1935).
C. A. � 207 (1935).
C. A. � 209 (1935).

,

27 U. S. C. A.

,

27 U. S. C. A.

�

�

,

27 U. S.

,

27 U. S.

�

�

�

,
�

,

27 U. S.

27 U. S.
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traffic that must be regulated stringently is hardly to be denied.
In the minds of many persons the greatest benefit that could
come of this legislation would be the breaking up and regulating
of the

whiskey monopoly.

Senator Lewis of Illinois

forcefully

stated this thought on the floor of the Senate when the measure
"If these masters of the Whiskey Trust,
was being considered :

manipulators of smuggling and outrage
cease their evil performances I warn
them that they will bring upon this country shortly another issue
of prohibition, but instead of it being a mere matter of to drink
or not to drink, it will be the direct issue of national morality."38
...

if these commercial

under the laws shall not

E. N. R. and L. E. S.
38

79 Cong.

Rec., Aug. 13, 1935,

at 13409.
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CRIMINAL PROCEDURE�Jury Trial for Misdemeanors and Violations
of

Municipal

Ordinances.

In our day of crowded criminal dockets, the man who thumbs the
digests searching for precedents which would entitle his clientele of petty
criminals to trials by jury, seeking delays and the evasion of summary
convictions by a magistrate, is less likely to be regarded by society as a
worthy officer of the court than as a dangerous piece of grit in the legal
machine, the cogs of which are running all too dangerously dry. To those
who would thus assail him, the mouthpiece of the small time miscreant
might well reply that adequate lubrication is available in the use of more
criminal courts and juries. But the purpose of this note is an exposition
of the present state of the law governing jury trials as matters of right
in misdemeanors and ordinance violations, so there is no intention to pre
sent exclusively the side of those who would broaden the class of petty
offenses triable summarily, nor of those who would narrow it.
Any sub
mission of criteria by which to categorize an offense as within or without
the jury "class" will be but vaguely incidental to the purpose.
By way of delimitation of the scope of this paper, the field of petty

crimes

or

misdemeanors and

ordinance violations

does

not

include

any

quasi-civil in nature such as a qui tarn proceeding, nor contempt pro
ceedings, courts-martial, insanity hearings, commitments of minors to
industrial schools, nor cases wherein the right may be waived, either at
common law or by statutory enablement.
Again, since a "right" is con
sidered in this country a "constitutional right" the status of this right
For our study
may be examined under a handy division of its aspects.
these aspects are self -dividing : the common law right, its status in the
American colonies, and the right as guaranteed by constitutions, state

action

�

�

and federal.

A.

The

Right

at Common Law

It is often read in decisions and texts that 'at
of certain petty offenses
inal procedure, and this common law

jurisdiction

such offenses
the like.

was

an

common

law' summary

established method of crim

jurisdiction is said

to have embraced

vagrancy, disorderly conduct, breaches of the peace, and
Where such a statement is encountered it is well to note that the
as

writer, if American, probably has in mind the state of the English law

existing at the time of the establishment of our colonies. For at common
law, in the narrow sense of custom or unwritten law as distinguished from
statutory direction, summary jurisdiction was unknown, and every petty
offender was entitled to a jury trial under the established interpretation, ac
curate or not, of Magna Carta.
Indeed, Blackstone writes,1' "By a sum
mary proceeding I mean principally such as is directed by several acts of
Parliament (for the common law is a stranger to it, unless in case of con
tempts) for the conviction of offenders and the infliction of certain pen
And Justice Harlan once
alties created by those acts of Parliament."
noted that there was no case in England, between the time of Magna Carta
1

4 Bl. Comm. *280.
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and the adoption of the Federal Constitution, of summary jurisdiction,
of a petty offense, when the defendant pleaded not guilty, "unless the

even

authority

.

.

.

was

expressly conferred by
The

B.

an

act of Parliament."2

Right in Colonial America

During the 575 years elapsing between Magna Carta and the Federal
Constitution, England took her place in the sun, but her growth necessarily
had its elbow-rubbing sidelights, and many of her sons found it profitable
to risk the dank shade of her jails that they might partake of the sun
through petty criminality. So the business of England's criminal courts
increased, and soon exceeded the availability of jury panels. As the need
for summary procedure became apparent, Parliament, in new penal statutes,
made gradual inroads upon the jury trial, and granted summary juris
diction of petty crimes to the justices.3
These statutes pursued a singling out policy, each removing a spe
cified crime or crimes from the jury category and providing for them sum
This new legislative category of
mary trials before one or more justices.
petty crimes triable summarily was not built upon any apparent plan. "We
find no use of norms to determine which crimes deserved such legislation,
Even the gravity of the punishment furnished no
and which did not.
clue, for in this statutory class of petty crimes is found, for example, the
burning of houses at night, a felony punishable by transportation for
But
seven years but triable before three or more justices without a jury.4
whatever were the parliamentary promptings, it is acknowledged that at
the time our colonies were established the petty offense category stood
much as we know it today, and by the time our independence was de
clared some 100 offenses were triable in England before a justice only, each
provided for by a separate statute.5
The American colonies, then, were founded at a time when the right
of trial by jury bore very definite limitations, with which the colonists
were doubtless familiar, and these limitations, statutory in England, were
accepted as part of the common law, using the term in its broader sense,
of the colonies. "The summary proceedings against rogues and vagabonds,
and disorderly persons, and particularly such as were able to support
their wives and children, who should run away and leave them to the
parish, or who should threaten to do so, formed a part of the common law
of New York, derived from the statute 7 Jac. I, c. 4, and other previous
statutes, and was brought by our ancestors to this country as a part of
the law of England.
."6 Colonial statutes expanded or varied the class
of petty offenses appropriately to the needs of the colonies, and these pro
vincial acts were schemeless and individual, like their English proto
types.7 So when the American constitutional governments, federal and
state, were founded, the protagonist of vested rights might logically have
.

2

Schick

3

The

v.

.

U. S., 195 TJ. S. 65, 80

English

statutes

are

(1904).

collected

in

Frankfurter

Offenses and the Constitutional Guaranty of Trial by Jury
4
22 and 23 Car. TT. c. 7 (1670).
5

(1922).

Corcoran,

Petty

Federal

39 Harv. L. Rev. 917.

Frankfurter and Corcoran, loc. cit. supra note 3.

�Duffy
T

and

(1926)

v.

People, 6 Hill 75, 78 (N. Y. 1843).

Frankfurter and Corcoran, loc. cit. supra note S ; U. S.

v.

Moreland, 258 U. S. 433
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reasoned somewhat after the

following: at common law the right of trial
crime, regardless of degree or nature; statutory
limitations upon this right, in the form of specific allocations of certain
crimes to a class for summary jurisdiction, narrow its scope in such fash
ion that for any crime not specifically classified by some statute there ex
ists, theoretically at least, the right of jury trial. If our system of crim
inal law and procedure is consistent in its development, the digest-thumb
ing mouthpiece could determine the jury rights of any client merely by
lining up all the summary jurisdiction statutes, English, American co
lonial, federal and state, and if he found his client's offense not prescribed
by any of them he could unhesitatingly conclude that the right existed.
But expediency, not consistency, marks the law's progress, and judicial
interpretation of these statutes has effectively assimilated other crimes
to the inhibited class, so much so that the study any lawyer could afford
to give to the cause of one charged with a petty crime would leave him
by jury existed for

every

with the conclusion that he must enter the courtroom armed with

a

prec

jury trial that the pendulum has swung to the
extreme that any petty miscreant, charged with less than a felony or
infamous crime, is triable summarily unless a decided case says that he
edent to afford the

man a

�

is not.

The Right

C.

Today Under the Federal Constitution

"The Trial of all Crimes, except in Cases of Impeachment, shall be by
Jury; and such Trial shall be held in the State where the said Crimes
shall have been committed. ..."

8

"In all criminal

prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed.

by

.

.

."9

"The language of the Constitution cannot be interpreted
reference to the common law and to British institutions

when the instrument

was

framed and

Reviewing these quotations, it

safely except
they were

as

adopted."10

is but reasonable to concede that the

jury guaranty of the Federal Constitution is only qualifiedly absolute,
we must accept it with those statutory qualifications imposed by Eng
land and the American colonies with regard to petty crimes.
That this
has been the attitude of the Supreme Court may be gathered from a study
that

of three

cases.

In Callan

after

a

v.

Wilson11 there

conviction in the

police

petition for a writ of habeas corpus
court of the District of Columbia of con

was a

$25 or alternative of thirty days' im
petitioner contended that he was restrained in
violation of his constitutional right of jury trial.
Despite statutory pro
visions guaranteeing a right of appeal from the police court to a jury
trial in an appellate court, it was held that the statute providing for sum
mary jurisdiction was inapplicable in cases of conspiracy, and the writ
In an opinion delivered by Justice Harlan the Court con
was granted.
ceded that summary jurisdiction of petty offenses was proper in the Dis-

spiracy to extort money.
prisonment was imposed.

8

U. S. Const. Art.

4

U. S. Const. Amend. 6.

A fine of

The

Ill, I 2.

uEx Parte Grossman, 267 U. S. 87, 108 (1926).
"127 U. S. 640

(1888).
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trict of Columbia, but concluded that conspiracy "is an offense of a grave
character, affecting the public at large, and we are unable to hold that
a person charged with having committed it in this District is not entitled
to

a

jury, when put
Schick

v.

upon his trial."12

United States

13

was

an

information for violation of the

oleomargarine legislation ("knowingly purchasing or receiving for sale").
In ruling that the offense charged was one for which the defendant could
validly waive a jury trial the Court remarked that the statute "subjects
the party to a penalty of fifty dollars.
So small a penalty for violating a
revenue statute indicates only a petty offense.
In such a case there
is no constitutional requirement of a jury.
It must be read in the
light of the common law." The Court then quotes Blackstone (terming his
the "most satisfactory exposition of the common law of England") to this
effect: 14 "A crime or misdemeanour is an act committed or omitted, in
violation of a public law either forbidding or commanding it.
This gen
eral definition comprehends both crimes and misdemeanours, which, prop
erly speaking, are mere synonymous terms; though, in common usage, the
word 'crime' is made to denote such offenses as are of a deeper and more
atrocious dye; while smaller faults, and omissions of less consequence, are
comprised under the gentler names of 'misdemeanours' only." The opinion
of the Court continues, "In the light of this definition we can appreciate
...

...

the action of the convention which framed the Constitution.

In the draft

of that instrument, as reported by the committee of five, the language was
shall be by jury,' but by unanimous
'the trial of all criminal offenses
vote it was amended to read 'the trial of all crimes.'
The significance of
.

.

.

this change cannot be misunderstood.
If the language had remained
'criminal offenses' it might have been contended that it meant all offenses
of

criminal nature, petty

well

as serious, but when the change was
'crimes,' and made in the light of the
popular understanding of the word 'crimes,' as stated by Blackstone, it
is obvious that the intent was to exclude from the constitutional require
ment of a jury the trial of petty criminal offenses."15
Justice Harlan prepared a vigorous dissenting opinion in this case,
reasoning that the offense was a crime, that the Constitution requires a
jury in all trials for crimes, that the defendant could not waive his con
stitutional protection unless he pleaded guilty, and that therefore the
court was without capacity to convict him without a jury.
The dissent
stated that "the Constitution expressly requires that the trial of all crimes,
no precedent can be found, at
except impeachment, shall be by jury
common law, for the trial by the court, without a jury, of any crimes ex
cept those described in adjudged cases and by elementary authorities as
minor or petty offenses involved in the internal police of the State, and
those could be tried summarily by some court or officer without the inter
vention of a jury only when thereunto authorized by an act of Parlia
ment.
Certain it is, that felonies and misdemeanors are equally crimes
within the meaning of the constitutional provision that the trial of all

a

as

made from 'criminal offenses' to

...

.

.

.

u127 U. S. 640, 556 (1888).
13
195 U. S. 65 (1904).
"7<J.
15

See

at. 69:

4 FtL. Comm. �5.

Frankfurter and

submitted there regarding the

Corcoran, loc. cit.
use

of these words.

supra

note

3 ;

compare

the

explanation
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crimes shall be by jury, and there is no warrant to construe that pro
as if it read 'the trial of all
crimes, except in cases of impeachment,
and in misdemeanors, shall be by jury.' "18
vision

District

of Columbia v. Colts� was
imposing a fine

driving
exceeding $100 or thirty
days' imprisonment, upon an information filed in the police court. The de
fendant requested a trial by jury, and appealed from the court's denial
thereof.
On appeal it was held that the charge was one of "crime," tri
able only by a jury. Speaking through Justice Sutherland, the Court said,
"The offense here charged is not merely malum prohibitum, but in its very
nature is malum in sc. It was an indictable offense at common law, United
States v. Hart, 1 Pet. C. C. 390, 392, when horses, instead of gasoline, con
stituted the motive power.
An automobile is, potentially, a dangerous
To drive such an instrumentality through the public
instrumentality.
streets of a city so recklessly 'as to endanger property and individuals' is
an act of such obvious depravity that to characterize it as a
petty offense
would be to shock the general moral sense.
Such an act properly can
in violation of statutes

.

.

conviction of reckless

a

of not

.

...

.

.

not be described otherwise than

meaning of the third Article

as

a

.

grave offense

of the Constitution

�

a

and

crime within the

such within the
constitutional guarantee of trial by jury."18
These cases establish, then, the fact that under the Federal Consti
tution the right of jury trial extends to at least two misdemeanors, con
�

as

spiracy and reckless driving.19 The assertion that in all other cases of
misdemeanors the accused is not entitled to a jury trial under the Fed
eral Constitution would, however, be unwarranted. The only working con
clusion at all feasible is that misdemeanors, as a class, may be tried sum
marily under the Constitution; that the established exceptions are con
spiracy and reckless driving; that the addition of other exceptions may
well come as individual cases arise.
Under the State

D.

Constitutions

The constitutions of the various states include
similar to the federal guaranty. They state, in more
that the right shall be or remain inviolate, be as

jury trial provisions
less general terms,
heretofore, etc., their
or

collective tenor being that the right is to be received with such statutory
modifications as existed at the times when the constitutions were adopted.20
The text writers list misdemeanors

generally, such as Sunday law vio
disorderly conduct, gambling, petty of
fenses created by statute, and violations of municipal ordinances, as
triable summarily in the states.21 And one writer22 says, "The phrase
lations,

drunkenness,

vagrancy,

"195 U. S. 65. 83
"282 U. S. 63
18

(1904).
(1930).

Id. at 74.

18

those wherein a seizure of
This statement ignores the federal "seizure cases"
property is incident to an offense. They include seizures of land under federal revenue laws.
of property used in aid of rebellion, and of property used in connection with intoxicating

liquors.

�

In

such

federal

cases

the right

of

jury trial obtains

The cases are
generally.
(1927) and 75 L. ed. 177

collected in annotations in 17 A. L. R. 568 (1922), 50 A. L. R. 97

(1930).
20

See 1 Hyatt, Trials

(1924) � 353,

n.

14, for

a

collection of the state constitutional

provisions.
"35 C. J. � 96; Clark, Crim. Proc. (2d ed. 1918) 508.
1 Hyatt, op. cit. supra note 20, at � 413.

M
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'the right of trial by jury, except where it is otherwise provided in this
constitution, shall remain inviolate,' has been held to take all matters
relating to the police power of municipalities without the operation of the
provision, when there never had been in the state jury trials in police
courts.
Hence, municipal ordinances, defining and punishing all crimes
and misdemeanors against the same, are not invalid because they do not
provide for jury trials. Matters of this kind are not generally regarded
as

'criminal.'

Because

misdemeanor under
ordinance

a

a

state

violation

of a municipal ordinance is also a
law, punishable by indictment and jury trial,
a summary proceeding in a police court with

providing for
jury is not for that reason unconstitutional."
As generalities admitting of exceptions, these observations are cor
rect.
The same statutory restrictions impair the right under state con
stitutions as under the federal document, because of their adoption in
contemplation of such limitations.23 But the exceptions are manifold.
Thus, in New York, it has been held that the keeping a bawdy house,24
the illegal selling of intoxicating liquor,25 of heroin,26 and reckless driv
ing,27 are offenses of a serious nature, triable only by a jury despite their
being mere misdemeanors or ordinance violations. In California the right
to a jury trial was upheld in cases of practicing medicine without a
certificate,28 and of an ordinance violation.29 And many other cases of
like import are to be found among the state decisions.30 Just as the obser
vation was made concerning conspiracy and reckless driving in the federal
practice, so the precedents established in these state cases insecure in

an

out

a

�

"Duffy v. People, 6 Hill, 75, 78 (N. Y. 1843) ; Goddard v. State, 12 Conn. 448, 455
(1838) ; Katz v. Eldredge, 97 N. J. L. 123, 151, 117 Atl. 841, 852 (1922) ; Byers v. Common
wealth, 42 Pa. St. 89, 94 (1S62) ; State v. Glenn, 54 Md. 572, 604 (1880) ; Ex Parte Marx,
86 Va. 40, 48, 9 S. E. 475, 478 (1889) ; United States v. Moreland, 258 U. S. 433 (1922) ;
Natal v. Louisiana, 139 U. S. 621, 624 (1891).
"Warren v. People, 3 Park. C. R. 544 (N. Y. 1857).
25
People ex rel. Killeen v. Baird, 11 Hun. 289 (N. Y. 1877).
m
People v. Pray, 87 Misc. 464. 150 N. Y. Supp. 1061 (1914).
"People v. Cooley, 139 Misc. 321, 248 N. Y. Supp. 328 (1931).
�Ex Parte Wong You Ting, 106 Cal. 296, 39 Pac. 627 (1895).
*�
Taylor v. Reynolds, 92 Cal. 573, 28 Pac. 688 (1891).
aoBowden v. Nugent, 26 Ariz. 485, 226 Pac. 549 (1924)
(conducting a gambling
game) ; People v. Kuca, 245 111. App. 202 (1924) (possessing intoxicating liquors) ; In re
Jahn, 55 Kan. 694, 41 Pac. 956 (1895) (intoxicating liquor ordinance denial of favorable
appeal bond) ; Danner v. State, 89 Md. 220, 42 Atl. 965 (1899) (petty larceny) ; Swanson v.
State, 105 Neb. 761, 181 N. W. 921 (1921) (contributing to delinquency of minor trial
in juvenile court) ; Mayor of Vineland v. Denoflio, 74 N. J. L. 326, 65 Atl. 837 (1907)
(borough ordinance) ; Hedden v. Hand, 90 N. J. Eq. 583 107 Atl. 285 (1919) (keeping
a bawdy house) ;
Katz v. Eldredge, 97 N. J. L. 123, 117 Atl. 841
(1922) (prohibition
enforcement violation) : Simmons v. State, 75 Ohio St. 346, 79 N. E. 555 (1906)
(cruelty
to animals) ; City of Fremont v. Keating, 96 Ohio St. 468, 118 N. E. 114 (1917)
(speeding) ;
Ex Parte Johnson, 13 Okla. C. R. 30, 161 Pac. 1097 (1917)
(vagrancy) ; Franks v. City
of Muskogee, 14 Okla. C. R. 391, 171 Pac. 492 (patronizing disorderly house) ; Ex Parte
Gownlock, 13 Okla. C. R. 293, 164 Pac. 130 (1917) (ordinance) ; Ex Parte Johnson, 20
Okla. C. R. 66, 201 Pac. 533 (1921) (Sunday movie ordinance) ; Ex Parte Bochmann, 20
Okla. C. R. 78, 201 Pac. 537 (1921) (vagrancy) ; Bell -v. City of Tulsa, 24 Okla. C. R. 72,
215 Pac. 961 (1923) (possession of intoxicating liquor) : Mountain v. Commonwealth, 68 Pa.
Super. 100 (1917) (punishing a pupil) ; Commonwealth v. Smith, 117 Pa. Super. 318, 178
Atl. 335 (1935) (desertion and nonsupport) ; Belatti v. Pierce, 8 S. D. 456, 66 N. W. 1088
(1896) (keeping
gambling device) ; Smith v. City of San Antonio, 17 Tex. 643 (1856)
(gambling summary trial by mayor held void) ; Burns v. La Grange, 17 Tex. 415 (1856)
(assault and battery trial before mayor) ; State v. Hirsch, 91 Vt. 330, 100 Atl. 877 (1917)
(lottery) ; Commonwealth v. Horton, 1 Va. 335 (1814) (gaming).
�

�

�

�
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some, firm in others

�

cannot be said to be

a

demeanors and ordinance violations wherein
As further

cases

occur, the class may
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definite delineation of mis
may be demanded.

jury trial

narrow or

broaden.31

corresponding confusion in the criteria suggested by judges
and writers for the classification of offenses with regard to the right of
jury trial. Thus, in Schick v. United States it was said 32 that "The nature
of the offense and the amount of punishment prescribed rather than its
place in the statutes determine whether it is to be classed among serious
And in Dis
or petty offenses, whether among crimes or misdemeanors."
trict of Columbia v. Colts, the Court said,33 "Whether a given offense is to
be classed as a crime, so as to require a jury trial, or as a petty offense
triable summarily without a jury, depends primarily upon the nature of
the offense," referring to the old classification of offenses malum prohibitum
There is

a

and malum in

whether

or

se.

An

Oklahoma

not the accused

case 34

is entitled to

asserts
a

that

"The test

jury is whether

or

to

as

not the

punishment will or might be imprisonment, or a fine and costs in excess
twenty dollars, for the nonpayment of which the accused may be im
prisoned," the court being aided to its conclusion by a statute. In Ohio
the test is the imposition of imprisonment. One case 35 there has held that
if the offense does not carry a punishment of imprisonment the right to a
jury trial may be denied although a fine of $2,000 may be imposed and
the accused jailed in default of payment. New Jersey is guided by a clear
rule set down in Katz V. Eldredge:36 "As to existing offenses the line of
demarcation is known, because the law places them in one or the other
category; and this quite irrespective of the penalties denounced. When,
however, a new offense is created by statute it must inherently, and of
its own nature, fall within one or the other; and the question always is:
Which one?
The touchstone is the Constitution, and that provides that
the 'right of trial by jury shall remain inviolate.'
Therefore, if the pun
ishment denounced is greater than that which could have been imposed
upon conviction by a magistrate without a jury at the time of the adop
tion of the Constitution, it can be imposed now only upon the verdict of
a jury
As the defendant convicted by a magistrate in a summary
proceeding at the time of the adoption of the Constitution of 1844, could
not be sentenced to confinement for more than three months, and, so far
of

...

31

See note

32

S.

The right is

supra.

195 U. S. 65, 68

��282 U.
J

19,

held to obtain in State

was

63, 73

v.

generally denied in the state seizure

One 1920 Studebaker, 120 Ore. 254, 251 Pac. 701

It

cases.

(1926).

(1904).
(1930).

'

Ex Parte Bochmann, 20 Okla. C. E. 78, 201 Pac. 537 (1921).
Compare D. C. Cods
(1930) tit. 18, c. 4, � 165: "Prosecutions in the police court shall be on information.
In all prosecutions within the jurisdiction of said court in which, according to the Constitu
tion of the United States, the accused would be entitled to a jury trial, the trial shall be
In all cases where
by jury, unless the accused shall in open court expressly waive.
3�

.

.

...

the accused would not by force of the Constitution of the United States be entitled to a
trial by jury, the trial shall be by the court without a jury, unless in such of said last-

named cases wherein the fine or penalty may be more than $300, or imprisonment as
punishment for the offense may be more than 90 days, the accused shall demand a trial
by jury, in which case the trial shall be by jury."
aIWeimer v. State, 118 Ohio St. 129, 160 N. E. 623 (1928).
39

97 N. J. L. 123, 117 Atl. 841

(1922).
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I have been able to ascertain, could not be fined in excess of the sum of
law
$16, I am of opinion that punishments in excess of those cannot be
are
both
unless
trial
and
by jury,
fully inflicted now without indictment
as

waived."
The tests submitted

by the decided

cases

may thus be marked

as

two

to its niche

according
conception of morality; (2) summary jurisdiction rests upon
The first may be tagged the
the punishment prescribed for the offense.
federal criterion, and the second that of such states as have expressed
themselves. The aptness of neither can be posited as definite in all cases.37
Courts are no doubt hesitant to draw the line.
They are moved, on
the one hand, by considerations of the expediency of summary procedure,38
and on the other by its dangers as a denial of a right inherent in our
system of law.39 The virtues of the practice are apparent upon a glance
Its vices are best anticipated by Blackstone:40
into our police courts.
however
convenient
these may appear at first (as doubtless all arbi
"And,
trary powers, well executed, are the most convenient) yet let it be again
remembered, that delays and little inconveniences in the forms of justice
are the price that all free nations must pay for their liberty in more

fold:

(1)

the offense is to be viewed and classified

in mankind's

substantial matters; that these inroads upon this sacred bulwark of the
are fundamentally opposite to the spirit of our Constitution; and

nation
that

though begun in trifles, the precedent may gradually increase and
spread to the utter disuse of juries in questions of the most momentous

concern."
J. R. J.

"Note

Yale L. J. 1303, 1307: "The desirability of granting wide and
justices of the peace, particularly where they operate on the fee
well be questioned.
For this reason, any endeavor to crystallize the distinction

(1931)

unchecked authority

basis,

may

40

to

between serious

and petty offenses on the sole basis of penalty, such as is proposed by
the proponents of the 'public tort* classification, is not entirely free from objection.
But
the moral nature test is open to the same criticism, for instead of providing a means of

lifting

a particular
case out of the petty offense category
on the strength of
its peculiar
facts, it merely places the offense in a different category, to be kept there permanently by
the force of precedent.
Its inherent possibilities of abuse have been revealed in the Colts
case, the first decision which could not also have been justified on the ground either of

the size of the penalty or of historical precedent.
The vice of the test is that the constitu
tional right to a jury trial is made to depend upon the moral sense of the specific court,
without limitation by legislative judgment expressed in the form of penalty or by historical
classification of the offense."
38

Loc. cit. supra note 37, at p. 1308n, quoting from a letter of the D. C. Corporation
as of April 22, 1931: "In the two years prior to
February 1930 when the District
of Columbia Court of Appeals handed down its decision in the Colts case, affirmed
by the

Counsel,

Supreme Court in the instant decision, 3080 cases of reckless driving had been filed in
the Police Court.
Since that time only some 900 cases have been filed."
3�Note (1929) 3 Cincinnati L. Rev. 216, 221: "It is difficult to state any rule of
thumb automatically applicable in all cases. However, if the principle that courts will look
through the form of legislation to the substance has any meaning it seems that the present
Ohio rule permitting the denial of jury trials for offenses
punishable by large fines and
imprisonment for default of payment should be vigorously condemned, and it is to be hoped
ultimately overruled.
"It is submitted that in determining whether an offense is
petty or not, the court
should look to all the surrounding circumstances, including the nature of the
offense, the
amount of the fine, and the length of imprisonment
possible if the fine cannot be paid."
"4 Bl. Comm. *360.
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I. The Doctrine in General
The famous English case of Byrne v. Boadle1 presents the classic
example of the application of the doctrine of res ipsa loquitur. In that case
the plaintiff was struck by a barrel as it rolled from the defendant's shop
window above the sidewalk. There was no evidence of negligence, for the
plaintiff knew nothing except that he was struck by the falling object.
It was held that the plaintiff need offer no proof of negligence to make out
a prima facie case.
Since that decision the doctrine has been applied in
a
great variety of cases, and with the increased use of machinery in
modern times, which has brought about the occurrence of so many injuries
that fall within the rule, it has become of increased importance.
The scope of the rule in the United States is somewhat indefinite, and
there is considerable confusion as to what is the exact result of its appli
In the greater number of jurisdictions a res ipsa loquitur case
cation.2
lays the foundation for a permissable inference by the jury of negligence
Under this view the plaintiff will not be
on the part of the defendant.3
entitled to

a

directed verdict

on

the failure of the defendant to introduce

application of the doctrine is treated as giv
ing rise to a presumption of negligence.5 The United States Supreme
Court holds to the former view, as expressed in Sweeney v. Ervingfi "In
our opinion, res ipsa loquitur means that the facts of the occurrence war
rant the inference of negligence, not that they compel such an inference;
that they furnish circumstantial evidence of negligence where direct evi
dence of it may be lacking, but it is evidence to be weighed, not necessarily
to be accepted as sufficient; that they call for explanation or rebuttal, not
evidence.4

In

some

states the

�See note 93 A. L. R. 1101

(1934).
(Ex. 1863).
5 Wigmore, Evidence (2d ed. 1923)

'2 H. & G. 722
2
'

See

� 2509.

collected in 63 A. L. R. 1494, 1511

(1928).
(1916) ; Reurat v. Stevens, 113 Conn.
333, 165 Atl. 219 (1931) ; Colorado Springs Ry. Co. v. Reese, 69 Colo. 1, 169 Pac. 672
(1917) ; but cf. Velotta v. Yampa Valley Coal Co., 63 Colo. 489, 167 Pac. 971 (1917), in
which apparently a presumption is raised ; Duncan v. Ft. Dodge Gas & Elec. Co., 193 Iowa
1127, 188 N. W. 865 (1922) ; Barnowske v. Helson, 89 Mich. 523, 60 N. W. 989 (1891) ;
Kerr v. City of Detroit, 255 Mich. 446, 238 N. W. 190 (1931) ; Keithley v. Hettinger, 133
Minn. 36, 167 N. W. 897 (1916) ; Vergeldt v. Hartzell, 1 F. (2d) 633 (C. C. A. 8th, 1924) ;
Dennery v. Great Atlantic and Pacific Tea Co., 82 N. J. L. 517, 81 Atl. 861 (1911) ;
Sheridan v. Arrow Sanitary Laundry Co., 106 N. J. L. 608, 146 Atl. 191 (1929) ; Womble v.
Merchant's Grocery Co., 135 N. C. 474, 47 S. E. 493 (1904) ; Harris v. Mangum, 183 N. C.
236, 111 S. E. 177 (1922) ; Glowacki v. Northwestern Ohio Ry. & Power Co., 116 Ohio St.
451, 167 N. E. 21 (1927) ; Sand Springs Park v. Schrader, 82 Okla. 244, 198 Pac. 983
(1921).
�Bush v. Barnett, 96 Cal. 202, 31 Pac. 2 (1892) ; Lejeune v. General Petroleum Corp.,
128 Cal. App. 404, 13 P. (2d) 1067 (1932) ; Quillen v. Skaggs, 233 Ky. 171, 25 S. W. (2d)
33 (1930) ; Everett v. Foley, 132 111. App. 438 (1907) : Fitch v. Mason City Traction Co.,
124 Iowa 665, 100 N. W. 618 (1904) ; Arnett v. 111. Central Ry., 188 Iowa 640, 176 N. W.
322 (1920) ; Motor Sales and Service v. Grasselli Chemical Co., 15 La. App. 353, 131 So.
623 (1930) ; Brown v. Consolidated Light, Power & Ice Co., 137 Mo. App. 718, 109 S. W.
1032 (1908), but see Brown-Scott v. Davis, 216 Mo. App. 530, 270 S. W. 433 (1926);
Barkeley Scow Corp. v. Petrie & Son, 37 F. (2d) 58 (C. C. A. 2d, 1930) ; Storms v. Lane,
223 App. Div. 79, 227 N. Y. Supp. 482 (1928) ; Folk v. Schaeffer, 186 Pa. 253, 40 Atl. 401
(1898) ; Durning v. Hyman, 286 Pa. 376, 133 Atl. 668 (1926) ; Sullivan v. Charleston *
W. C. Ry. Co., 86 S. C. 632, 67 S. E. 905 (1910).
0
228 U. S. 233, 240 (1913).
cases

4Stebel

v.

Conn. Co., 90 Conn. 24, 96 Atl. 171
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necessarily that they require it; that they make a case to he decided by
the jury, not that they forestall the verdict." Some courts consider that
the rule shifts the burden of proof to the defendant;7 others consider that
merely the burden of going forward with the evidence shifts, and that the
burden of proof does not.8 Again, the courts are in conflict as to the result
on the application of the doctrine of pleading specific acts of negligence.
Some jurisdictions hold that the allegation of specific acts of negligence
precludes the plaintiff from making use of the doctrine.9 Others hold
such allegation in no way affects the plaintiff's right to rely on res ipsa
loquitur;10 still others hold that the res ipsa loquitur case may be used to
establish the acts of negligence which are alleged specifically.11
But whatever the final accepted shape of the rule will be, whether
the rule creates a full presumption or merely satisfies the plaintiff's duty
of producing evidence sufficient to go to the jury its application should be
limited to cases where the following conditions exist: (1) The apparatus
causing the injury must be such that in the ordinary instance no injurious
operation is to be expected unless from a careless construction, inspection
or use;
(2) Both inspection and user must have been at the time of the
injury in the control of the party charged; (3) the injurious occurrence
or condition must have happened irrespective of any voluntary action at
the time by the party injured.
The force and justice of the presumption
consists in the circumstance that the chief evidence of the true cause,

whether culpable or innocent, is practically accessible to the defendant
but inaccessible to the injured person.12

brief, the substance of many dissertations touching the doctrine
ipsa loquitur is that when an accident happens to some mechanical
instrumentality of a kind which in common experience does not happen
without somebody's fault, and when there is no available evidence to prove
the cause of it, the triers of fact are justified in drawing an inference
that the accident was due to the negligence of the defendant who operated
In

of

res

it.13

7
Montgomery & Eufaula Ry. v. Mallette, 92 Ala. 209, 9 So. 363 (1891); Jacks v.
Reeves, 78 Ark. 426, 95 S. W. 781 (1906) ; Pindell v. Rubenstein, 139 Md. 567, 115 Atl. 859
(1921).
8

See Notes, 53 A. L. R. 1494

(1928)

;

59 A. L. R. 486

(1929)

;

16 L. R. A.

(N. S.)

627 (1908) ; A. L. R. 1916 A, 930.
See also. Carpenter, The Doctrine of Res Ipsa Loquitur
(1934) 1 Univ. Chicago L. Rev. 519, from which the classification in the text is taken, and
where voluminous citations will be found.

�Chicago Union Traction Co. v. Leonard, 126 III. App. 189 (1906) ; Byland v. E. I.
Dupont de Nemours, 93 Kan. 288, 144 Pac. 251 (1914) ; Cooper v. Century Realty Co., 224
Mo. 709, 123 S. W. 848 (1909) ; Ft. Worth Ry. Co. v. Neal, 140 S. W. 398 (Tex. 1911).
"Firszt v. Capitol Park Co., 98 Conn. 627, 120 Atl. 300 (1923); Cassady v. Old
Colony Ry. Co., 184 Mass. 166, 68 N. E. 10 (1903) ; Washington-Virginia Ry. Co. v. Bouknight, 113 Va. 696, 75 S. E. 1032 (1912) ; Walters v. Seattle Ry. Co., 48 Wash. 233, 93 Pac.
419 (1908).
"Atkinson

United

Railroads of

San Francisco, 71 Cal. App. 82, 234 Pac. 863
Chenall, 119 Ga. 837, 47 S. E. 329 (1904) ; Terre Haute &
I. R. R. Co. v. Sheeks, 155 lnd. 74, 56 N. E. 434 (1900) ; also
Note, Effect of Alleging
Specific Acts of Negligence on the Use of the Res Ipsa Loquitur Case (1925) 13 CAL. L.
Rev. 424.

(1925)

; Palmer

v.

Buick Co.

v.

u6 Wigmoeb, Evidence (2d ed. 1923) J 2609.
�.
Cardinal Stage Lines, 139 Kan. 280, 31 P. (2d)

"Clarke

1, 4 (1934).
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In the application of the doctrine to automobile accidents there is no
The
distinction to be made based upon the relationship of the parties.
of
carriers
in
cases
doctrine has been more frequently applied
against
is
held
that
there
it
has
been
but
in
other
than
class,
any
passengers
no

foundation for the limitation of the rule.14

The doctrine

originates

from the nature of the act, not from the nature of the relation between
the parties, and consequently the rule is as applicable to automobile car
as to carriers for hire.15
Thus, as will be developed,
application of the doctrine to injuries received by invited guests is
quite common. The subject probably may be best treated by showing the
application and inapplication of the doctrine to different situations as they
have been presented to the courts.
In line with the rule by which the doctrine is limited in its general
application, namely, that it cannot be invoked because of the mere happen
ing of the accident and nothing more, it is quite generally if not uni
versally held that the mere happening of an automobile accident will not
give rise to the application of res ipsa loquitur.16 Other circumstances
must be shown, so as to bring the case within the three requirements

riers without reward
the

discussed above.

loquitur has been applied frequently where an automobile
highway and caused injury to the person of the plaintiff. There
is no situation where the courts have applied the doctrine more readily
than in cases where automobiles have left the highway and struck pedes
trians on the sidewalk.17 In Bailey v. Fisher18 the court in applying the
doctrine in that kind of case said, "It is quite evident that an automobile
has no place on a city sidewalk.
Therefore a pedestrian who is walking
or standing on a sidewalk is under no obligation to take precautions against
automobiles, and, in a suit for damages under such circumstances as are
presented here, need do no more than show that the automobile struck
him while he was standing or walking in a safe position upon the sideRes ipsa

left the

"

White, 107 Cal. App. 304, 290 Pac. 497 (1930) ; Barger v. Chelpon, 60
(1932).
"Barger v. Chelpon, 60 S. D. 66, 243 N. W. 97 (1932).
��Millsaps v. Brogdon, 97 Ark. 469, 134 S. W. 632 (1911) ; Hert v. Firestone Tire &
Rubber Co.,
Cal. App.
41 P. (2d) 369 (1935) ; Lemmas v. Broadwater, 7 Boyce 472, 108
Atl. 273 (Del. 1919) ; Mathers v. Botsford, 82 Fla. 497, 90 So. 375 (1921) ; Buchanan v.
Hurd Creamery Co., 216 Iowa 415, 246 N. W. 41 (1932) ; Zinn v. Updegraff, 113 Kan. 25,
213 Pac. 816 (1923) ; Whalen v. Mutrie, 247 Mass. 316, 142 N. E. 45 (1924) ; Watrous v.
Conor, 266 Mich. 397, 254 N. W. 143 (1934) ; Burke v. Carolina Coach Co., 198 N. C. 8,
150 S. E. 636 (1930) ; Wilson v. Roach, 101 Okla. 30, 222 Pac. 1000 (1924) ; Maguire v.
Brogin, 314 Pa. 306, 171 Atl. 678 (1934) ; Riggsley v. Tritton, 143 Va. 903, 129 S. E. 493
(1925) ; Martin v. Bear, 167 Wash. 327, 9 P. (2d) 365 (1932).
"Brimdes v. Rucker-Fuller Desk Co., 102 Cal. App. 221, 282 Pac. 1009 (1929);
Smith v. Hollander, 257 Pac. 677 (Cal. App. 1927) ; Brown v. Des Moines Steam Bottling
Crooks

d.

S. D. 66, 243 N. W. 97

�

�

,

Works, 174 Iowa 715, 166 N. W. 829 (1916) ; Mullin v. Minkel, 177 Minn. 42, 224 N. W.
(1929) ; Green v. Baltuch, 191 N. Y. Supp. 70 (1921) ; Locicero v. Messina, 239 App.
Div. 635, 267 N. Y. Supp. 901 (1934) ; Griffith v. Simrell & Son Co., 304 Pa. 165, 155 Atl.
299 (1931) ; Ivins v. Jacobs, 245 Fed. 892 (E. D. Pa. 1917) ; Bailey v. Fisher, 11 La.
App. 187, 123 So. 166 (1929) ; Scott v. Checker Cab Co., 12 La. App. 598, 126 So. 241
(1930).
"11 La. App. 187, 123 So. 166 (1929).
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Defendant, who seeks to avoid liability, must then show affirma
19
tively that the fault was in some one else, and not in him."
The courts have applied the rule frequently in guest actions where
an automobile under the control of the defendant ran off the highway and
21 the court
said, "An auto
injured the plaintiff.20 In Hamburger v. Katz
mobile, properly driven at moderate speed over the public road under the
conditions obtaining in this case, would have held the road in the ordinary
course of things, and the fact that the automobile driven by the defendant
catapulted over the embankment, and rolled over two or three times before
coming to rest at the foot of the embankment, is a circumstance which,
in the absence of explanation, gives rise to the presumption of negligence.
A prima facie case is made out, which can only be overcome by proof
exculpating the defendant." 22
However, in several cases of similar nature, the courts have refused
to apply the doctrine.23 These are generally distinguishable from the cases
applying the doctrine on their special circumstances, though in other
instances they may be taken as indication of the indisposition of the court
In Clune v. Mercereau,2i where the defendant's auto
to apply the rule.

walk.

mobile slid backwards down the mountainside when the defendant stalled

attempting to shift gears, the court refused to apply the doctrine, saying
under such circumstances a car may stall notwithstanding the exercise of
due care. In Gianopulous v. Saunders System, Cedar Rapids Co.,25 the auto
it

mobile had been rented for the day from the defendant, and the accident
The machine
seemed to have been the result of mechanical imperfection.
was not under the control of the defendant so as to bring the accident
within the rule.
was

In

refused

Boggs

v.

In Granert

v.

Bauer,26 the application of

res

ipsa loquitur

the ground that specific acts of negligence were alleged.
Plybon,21 the doctrine was held inapplicable on the ground that
on

"11 La. App. 187, 123 So. 166, 167

(1929).
Baker, 220 Ala. 201, 124 So. 740 (1929) ; Crooks v. White, 107 Cal. App.
304, 290 Pac. 497 (1930) ; Queirolo v. Pacific Gas & Elec. Co., 114 Cal. App. 610, 300 Pac.
487 (1931) ,- Doggett v. Lacey, 121 Cal. App. 395, 9 P. (2d) 257 (1932) (defendant over
came presumption) ; Jianou v. Pickwick Stages System,
111 Cal. App. 754, 296 Pac. 108
Cardinal Stages Lines, 139 Kan. 280, 31 P. (2d) 1 (1934) ; Hamburger v.
(1931) ; Clarke
Katz, 10 La. App. 216, 120 So. 391 (1928) ; Livaudais v. Black, 13 La. App. 345, 127 So.
La.
129 (1930) ; Monkhouse v. Johns,
142 So. 347 (1932) ; Gomer v. Anding,
La. App.
App.�, 146 So. 704 (1933) ; Chaisson v. Williams, 130 Me. 341, 156 Atl. 154 (1931) ;
Winslow v. Tibbetts, 131 Me. 318, 162 Atl. 785 (1932)
(res ipsa loquitur not sufficient to
establish gross negligence) ; Shea v. Hern, 132 Me. 361, 171 Atl. 248 (1934) ; Mackler v.
Barnert, 49 S. W. (2d) 244 (Mo. App. 1932) ; Nicol v. Geitler, 188 Minn. 69, 247 N. W.
8 (1923) ; Bennett v. Edward, 239 App. Div. 157, 267 N. Y. Supp. 417 (1933) ; Spreen v.
McCann, 147 Misc. 41, 263 N. Y. Supp. 46 (1932) ; Kinary v. Taylor, 243 App. Div. 651, 276
N. Y. Supp. 688 (1935) ; Zwiek v. Zwick, 29 Ohio App. 622, 163 N. E. 917 (1928) ; Weller v.
Worstall,�Ohio App.�, 197 N. E. 410 (1934) ; Knox v. Zimmerman, 301 Pa. 1, 151 Atl.
678 (1930) ; Barger v. Chelpon, 60 S. D. 66, 243 N. W. 97 (1932).
30

Baker

v.

�

�

�

,

"10 La. App. 215, 120 So. 391 (1928).
10 La. App. 215, 120 So. 391, 393 (1929).
33
Clune v. Mercereau, 89 Colo. 227, 1 P. (2d)
33

101

(1931)

;

Gianopulos

v.

Saunders

242 N. W. 53 (1932) ; Granert v. Bauer,
Tenn. App
System, Cedar Rapids Co., Iowa
67 S. W. (2d) 748 (1933) ; Boggs v. Plybon, 167 Va. 30, 160 S. E. 77 (1931) ; Binns v.
Standen, 118 Cal. App. 625, 5 P. (2d) 637 (1931) ; Lincoln v. Quick, 133 Cal. App. 433, 24
�

�

�

,

P.

(2d) 245 (1933).
34

89 Colo.

*227,

1 P.

(2d) 101 (1931).
(Iowa 1932).
67 S. W. (2d) 748 (Tenn. App. 1933).
"157 Va. 30, 160 S. E. 77 (1931).
3S242 N. W. 63
30

�

,
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24

therefore unnecessary to
the court refused to extend
inference of recklessness necessary in that
In Binns v. Standen29 the
guest action.

before the court, and that it
resort to presumptions. In Phillips v. Briggs
were

was
28

res ipsa loquitur to create an
jurisdiction to recovery in a
defendant overcame any presumption and precluded application of the
doctrine with uncontroverted evidence that he was momentarily blinded

by

the

In Lincoln v.

sun.

to establish gross

plaintiff's

Quick 30 the court refused

negligence, which

was

to invoke the doctrine

necessary for

establishment of the

case.

applied where the automobile of the defendant
highway
damaged the plaintiff's property.31 Where the
defendant's truck, after a crash, was discovered on the plaintiff's front
porch, with no explanation as to who was in charge of it, the rule was
applied.32 Cases showing a similar application of the rule are those where
an automobile parked by the defendant rolls downhill, unattended, to injure
But the rule has been held inapplicable to such circum
the plaintiff.33
The rule also has been

ran

off the

and

stances.34
Where two vehicles collide the question of the applicability of res ipsa
loquitur becomes more difficult. It would seem that in the ordinary case of
collision, where the plaintiff, passenger in one car, sues the defendant who
collides with him in another car, there is no room for the application of
res ipsa loquitur for the apparent reason that both instrumentalities are
not under the control of the defendant.
Many cases so hold.35 But in
California at least, the doctrine has been extended to include one of two
involved instrumentalities where, at the time of the accident, it was a com
mon carrier vehicle, and where the plaintiff was seeking to establish the
concurring negligence of those in control of both,36 and even to an action
by a guest against one whose automobile collided at an intersection with
that in which the guest was riding,37 though in the same state it seems
25

215 Iowa 461, 245 N. W. 720

w118 Cal. App. 625, 5 P.

(1932).

637 (1931).
App. 433, 24 P. (2d) 245 (1933).
^Iannuzzi v. Bishop, 8 N. J. Misc. Rep. 609, 151 Atl. 477 (1930); Scovanner v.
Toelke, 119 Ohio St. 256, 163 N. E. 493 (1928) ; Borg & Powers Furniture Co. v. Clark,
�Minn.�, 260 N. W. 316 (1935).
"Iannuzzi v. Bishop, 8 N. J. Misc. Rep. 609, 151 Atl. 477 (1930).
33
Price v. McDonald,
Cal. App.
45 P. (2d) 475 (1935) ; but sea Porter �. Rasmussen, 127 Cal. App. 405, 15 P. (2d) 888 (1932), where application was denied on ground
that allegation of specific negligence precluded application ; Glaser v. Schroeder, 269 Mass.
337, 168 N. E. 809 (1930) ; but see Dome v. Adams, 243 Mass. 438, 137 N. E. 650 (1923),
where application was denied because sufficient evidence was before the court ; Borg &
Powers Furniture Co. v. Clark.
Minn.
260 N. W. 316 (1935) ; Sheridan u. Arrow Sani
tary Laundry, 105 N. J. L. 608, 146 Atl. 191 (1929) ; Cleveland Ice Cream Co. v. Call, 28
Ohio App. 521, 162 N. E. 812 (1928) ; Kolbe v. Public Market Delivery and Transfer, 130
Wash. 302, 226 Pac. 1021 (1924) ; but see Joseph v. Schwartz, 128 Wash. 634, 224 Pac. 5
(1924), where application was denied evidently on the ground that five or six hours passed
30

(2d)

133 Cal.

�

�

,

�

�

,

before the
31

car

moved.

Quesenbery, 1 La. App. 364 (1926) ; Buzzello v. Sramek, 110
(1923).
35
Harrison v. Sutter St. Ry. Co., 134 Cal. 549, 66 Pac. 787 (1901); Diamond v
Weyerhauser, 178 Cal. 540, 174 Pac. 38 (1918) ; Ellis v. Ellison, 275 Mass. 272, 175 N. E.
602 (1931) ; Bodholt v. Garrett, 122 Cal. App. 566, 10 P. (2d) 533 (1932).
M
Burke v. Dillingham, 84 Cal. App. 736, 258 Pac. 627 (1927) ; St. Clair v. McAlister,
216 Cal. 95, 13 P. (2d) 924 (1932).
"Godfrey
Brown, 220 Cal. 67, 29 P. (2d) 165 (1934).
Globe Indemnity

Neb. 262, 193 N. W. 743

v.

v.
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Where the guest sued the driver
riding in, after collision with another, res ipsa loquitur
Where an
was not applied,39 but the doctrine has been held applicable.40
automobile in which the plaintiff was riding struck a truck parked in the
highway, at night, the doctrine was held inapplicable,41 but in an action
by a passenger against the drivers of both vehicles, the doctrine was
applied to fix the liability of one of them.42 Where the collision is a rearend collision the courts seem to apply the rule more readily than in other
types of collision.43 Thus the court in Hollensbe v. Pevely Dairy Co.4*
said that from such collision either excessive speed or improper control on

previously

to have been held otherwise.33

of the

he

ear

was

the part of the defendant could be inferred. But the rule has been held in
applicable in rear-end collisions.43 In collision cases the courts more readily

ipsa loquitur on the drivers of passenger
of pleasure vehicles,46 for the reason, as
pointed out in Griffin v. Manice,47 that its application, though insufficient
as a matter of law to establish the want of ordinary care, may be suffi
But the inference
cient to prove absence of the highest degree of care.
is not always sufficient.48
Where an automobile strikes an object which
is stationary in the road, under ordinary conditions of visibility, etc.,
the doctrine is sometimes applied.
Thus, it was applied where the defend
ant's car hit a pole,49 where he hit a parked car,50 but application was
It was also
denied where the parked car was struck in the nighttime.51
applied where the defendant struck a parked excavator,52 a standing street
car,53 and where the defendant ran into a balustrade of a white bridge
near an arc light.54
place liability based

vehicles than

on

on

the

res

drivers

88

Keller v. Cushman, 104 Cal. App. 186, 285 Pac. 399 (1930) ; Gritsch v. Pickwick
System, 131 Cal. App. 774, 22 P. (2d) 554 (1933) ; See dissenting opinion of
Thompson, J., in Godfrey v. Brown, 220 Cal. 57, 29 P. (2d) 165 (1934).
38
Curry v. Williams, 109 Cal. App. 649, 293 Pac. 623 (1930).
"Edwards v. Gullick, 213 Cal. 86, 1 P. (2d) 11 (1931).
"Gonzales v. Nichols, 110 Cal. App. 738, 294 Pac. 768 (1930).
"Overstreet v. Ober, 14 La. App. 633, 130 So. 648 (1930).
"Hendler v. Coffey, 278 Mass. 339, 179 N. E. 801 (1932) ; Hollensbe v. Pevely Dairy
Co., 38 S. W. (2d) 273 (Mo. App. 1931) ; Harvey v. Borg�Iowa� 257 N. W. 190 (1934) ;
Washburn v. R. F. Owens Co., 252 Mass. 47, 147 N. E. 564 (1925) ; Overstreet v. Ober,
14 La. App. 633, 130 So. 648 (1930) ; Garnstein v. Priver, 64 Cal. App. 249, 221 Pac. 396
(1923) ; Weaver v. Motor Transit, 252 Mich. 64, 233 N. W. 178 (1930).
"38 S. W. (2d) 273 (Mo. App. 1931).
194 N. E. 697 (Mass. 1935) ; State ex rel. Brancato
"Jennings v. Bragdon, Mass.
v. Trimble, 322 Mo. 318, 18 S. W.
(2d) 4 (1929) ; Rankin v. Nash-Texas Co., 73 S. W. (2d)
680 (Tex. Civ. App. 1934).
*>Crozier v. Hawkeye Stages, 209 Iowa 313, 228 N. W. 320 (1929) ; Holt v. Yellow
Cab Co., 124 Cal. App. 385, 12 P. (2d) 472 (1932) ; Dawson v. Toye Bros. Yellow Cab Co.,
16 La. App. 326, 131 So. 716 (1931) ; St. Clair v. McAlister, 216 Cal. 95, 13 P. (2d) 924
(1932).

Stages

,

�

�

,

"166 N. Y. 188, 59 N. E. 925, 927 (1901).
"Yellow Cab Co. v. Hodgson, 91 Colo. 365, 14 P. (2d) 1081 (1932).
"Morris v. Morris, 84 Cal. App. 599, 258 Pac. 616 (1927).
"Bauhofer

v.

Crawford, 16 Cal. App. 676, 117 Pac. 931 (1911) ; Slappey v. Schiller.
(2d) 577 (1931) ; Rosenberg v. American Ry. Express Co., 198

116 Cal. App. 274, 2 P.
N. Y. Supp. 224 (1923).

"Gonzales
83

v.

Nichols,

110 Cal.

App. 738, 294 Pac. 758 (1930).

Great Atlantic & Pacific Tea Co., 269 Mass. 130, 168 N. E. 540
United Rys. Co. v. Cawley, 159 Atl. 739 (R. I. 1932).

"Byrne

"Gomer

v.

v.

Anding, 146 So. 704 (La. App. 1933).

(1929).
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an automobile skids and injury occurs, res ipsa loquitur is
applied.55 For, as the court reasons in Polokoff v. Sanell,5a the
mere skidding of the car may be as consistent with the driver's due care
as with his negligence, and the rule does not apply where the facts show
a situation giving rise to different inferences
one as reasonable as the
other one of due care and the other of negligence. And as Thompson, J.,
said in L'Ecuyer V. Farnsworth,57 "the sudden and unexpected skidding of
an automobile is one of the natural hazards of driving cars on icy roads,
and it may happen to the best of operators; and the viatic vagaries of
automobiles when skidding on icy roads are as well known to automobile
drivers as those of cows." But the rule has been applied.58
Striking a pedestrian in the road is ordinarily not such a situation as
will allow application of res ipsa loquitur, but additional facts must be
shown.59 Nor will the mere striking of a child in the street invoke the
rule.00 However, it was applied where a truck killed a child in an alley.61
It was not applied where the defendant killed a dog in the street,62 nor

Where

seldom

�

�

where the defendant struck

a

mule.63

But where the defendant struck

a

change his course, it was
the defendant struck the plaintiff, a man of seventy
who was delivering pies, an inference of negligence was made.65
Res ipsa loquitur has been applied where the defendant's automobile
suddenly overturned on a clear road, injuring the plaintiff who was riding
with him,66 but its application has also been denied.67 It has been applied
where the plaintiff was bounced in the defendant's automobile,68 but it has
been held inapplicable in similar circumstances.69
Where a tire blew out,

pedestrian who was
applied,64 and where

in full

view, and did

not

55
Starr v. Starr, 170 Atl. 924 (Del. 1934) ; Tente v. Jaglowicz, 241 Ky.
(2d) 845 (1932) ; Polokoff v. Sanell, 52 S. W. (2d) 443 (Kan. City Ct. App.
v. Whitlow, 201 N. C. 749, 161 S. E. 389
(1931) ; Hammond �. Hammond,
Vt.
170 Atl. 677
336, 237 N. Y. Supp. 557 (1929) ; L'Ecuyer v. Farnsworth,
wright v. Boyce, 167 Wash. 175, 8 P. (2d) 968 (1932).
"52 S. W. (2d) 443 (Mo. App. 1932).
170 Atl. 677, 678 (1934).
"L'Ecuyer v. Farnsworth, Vt.
�

�

.

�

720, 44 S. W.
1932) ; Butner
227 App. Div.

(1934)

;

Cart-

�

.

ra

Ficken, 52 Idaho 426, 16 P. (2d) 977 (1932) ; Story v. Motorbus Co., 327
Mo. 719, 37 S. W. (2d) 898 (1931).
��King v. Wolf Grocery Co., 126 Me. 202, 137 Atl. 62 (1927) ; Clark v. Fay Co., 281
Mass. 240, 183 N. E. 423 (1932) ; Watrous v. Conor, 266 Mich. 397, 254 N. W. 143 (1934) ;
Autio v. Miller, 92 Mont. 150, 11 P. (2d) 1039 (1932) ; Rothfield v. Clerkin, 98 Misc. 192,
162 N. Y. Supp. 1056 (1917) ; Rountree v. Fountain, 203 N. C. 381, 166 S. E. 329 (1932) ;
Vannett v. Cole, 41 N. D. 260, 170 N. W. 663 (1919).
MZulim v. Van Ness,�Cal. App.�, 38 P. (2d) 820 (1935); Nager v. Reid, 240
Mass. 211, 133 N. E. 98 (1921) ; Barger v. Bissel, 188 Mich. 366, 154 N. W. 107 (1915) ;
Winter v. Van Blarcom, 258 Mo. 418. 167 S. W. 498 (1914) ; Oland v. Kohler, 111 Pa.
Super. 185, 169 Atl. 411 (1934).
"Johnson v. Herring, 89 Mont. 420, 300 Pac. 535 (1931).
M
Sanders v. Hayes, 128 S. C. 181, 122 S. E. 572 (1924).
63
Turner v. Elrod, 151 S. C. 131, 148 S. E. 701 (1929).
"Rankin v. Ward Baking Co., 272 Pa. 419, 116 Atl. 38 (1922).
"Heckman v. Cohen, 90 N. J. L. 322, 100 Atl. 695 (1917).
"Cookson t>. Fitch, 116 Cal. App. 544, 3 P. (2d) 27 (1931) ; Fenstermacher v. John
Cal. App.
32 P. (2d) 1106 (1934) ; Crooks v. White, 107 Cal. App. 304, 290 Pac.
son,
497 (1930).
�

Curtis

v.

�

,

"Johnson

Ostrom, 128 Cal. App. 38, 16 P. (2d) 794 (1932); Riley v. Wooden,
170 Atl. 276 (1934).
(1933) ; Peterson v. McCauslan, Pa.
"Ireland v. Marsden, 108 Cal. App. 632, 291 Pac. 912 (1930).
"�Allen v. Leavick, 43 Ohio App. 100, 182 N. E. 139 (1932).
v.

310 Pa. 449, 165 Atl. 738

�

�

,
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was not applied,70 for,
Eskofskie,11 improper inspection cannot be
assumed under res ipsa loquitur.
But in Gates V. Crane Co.,12 res ipsa
loquitur was applied where a wheel suddenly became detached from the
defendant's automobile, and struck the plaintiff while on the sidewalk, on
the ground that it was incumbent on the defendant to show inspection.
Where a wheel came off the defendant's automobile by reason of the axle
breaking, and the machine was in good condition, the rule was not applied,
for even inspection would not have disclosed crystallization of the defective
part.73 The rule was applied in a collision where the defendant was
exceeding the statutory speed-limit,74 where the plaintiff, a pedestrian, was
struck in the head by a pipe projecting from the trailer drawn by the
defendant,75 where a truck hit a fence, pushing it over on the plaintiff,70
and where the defendant was driving on the left side of the road,77 but it
was held inapplicable where the defendant was driving in the middle of

causing the automobile
as

was

to

said in Pawlowski

overturn, the doctrine
v.

the street.78
The impossibility of

reconciling the many conflicting opinions pre
reviewing the cases cited and discussed is immediately
apparent. The digests give us an overwhelming majority of cases denying
the application of res ipsa loquitur to automobile accidents, and many of
the cases which apply the doctrine can be broken down if subjected to a
strict application of the fundamentals of the rule.
Where one isolated
case occurs which presents a case strictly within the doctrine, thousands
occur to which its application is improper, and one cannot help feel that
the application of the rule to an increasing number of different classes of
automobile accidents is only evidence of a tendency on the part of the
courts to fasten a liability upon someone if it is possible to do so, con
fusing the distressing and unfortunate aspect of the accident with the
real question of whether or not the defendant is the responsible party.
The "family car doctrine," the "dangerous instrumentality," the "last clear
chance," the increasing number of statutory penalties and liabilities, and
now the doctrine of res ipsa loquitur are combining in all their drastic
'potentialities to make the motorist of today the insurer of the public.
sented

to

one

0. E. D.

TAXATION

�

The

Documentary Stamp Tax and Its Application

to

Gov

ernment Instrumentalities.

The stamp tax
It has grown
"Giddings

1

is in every

prodigiously in
v.

sense a

scope and

Honan, 114 Conn. 473, 169 Atl. 271

209 Wise. 189, 244 N. W. 611 (1932).
"209 Wise. 189, 244 N. W. 611

(1932); Pawlowski

v.

Eskofskie,

(1932).

ra107 Conn. 201, 139 Atl. 782 (1928).
"Senett v. Nonamtum Coal Co.� Mass.�
"Allen

full-fledged member of the family.
complexity in this country since

.

187 N. E. 768

(1933).

Friedman, 156 Miss. 77, 125 So. 639 (1930).
"Dorris v. Bridgman & Co., 296 Pa. 198, 146 Atl. 827 (1929).
"Miller v. Callahan Construction Co., 46 S. W. (2d) 948 (Mo. App. 1934).
"Parker v. Auschwitz,�Cal. App.�, 47 P. (2d) 341 (1935); Butler v. Del Favero,
116 Pa. Super. 634, 176 Atl. 765 (1936).
"Linstrath -v. Peper, 188 S. W. 1125 (Mo. App. 1916).
1
Unless otherwise indicated "stamp tax" in this paper refers to the federal, never
a

state, tax.

v.
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it caused the dumping of British tea into the
Today, adult in stature, it is clothed with its full share
the functional uncertainty so pecular to taxes. This note is an endeavor
set out the important features of the stamp tax with particular reference
their application to the transactions of governmental insrumentalities,

Revolutionary day when

harbor at Boston.
of
to

to

state and federal.

The documentary stamp is only

one

of

a

variety distributed by the

Bureau of Internal Revenue; but for the sake of practicability this paper
is confined to that stamp alone. As its name suggests, it is affixed, under
the proper circumstances, to bonds, debentures, other certificates of in
debtedness, capital stock, conveyances, foreign insurance policies, playing
cards, passage tickets, and to certificates representing future delivery sales
consummated in the exchanges and boards of trade and to transfers of
silver.2 Stamps are also provided for the various kinds of alcoholic bev
erages, for cigarettes (the biggest revenue raiser) 3 and other forms of
tobacco, oleomargarine,4 opium, and, lately, for the sale of firearms. In a
study of the legal involutions of the stamp tax generally, the documentary
stamp is best suited for illustrative purposes. It is associated constantly
with the transactions which

are

the very core of business and law prac
nature of, let us say, the stamp upon

tice, and is not of the more "static"
opium or oleomargarine.
It is

The constitutional status of the stamp tax is now firmly established.
an excise tax based upon the right and privilege to do business, and
direct tax upon the property of the business.5
The route by which
Court arrived definitely at this conclusion in the case of Nieol

not

a

the

Supreme

v.

Ames

6

in 1899, is

interesting.

In

Hylton

v.

United States,7 there

was a

dictum to the effect that the only direct taxes within the meaning of the
Constitution were taxes upon land and capitation taxes. That dictum was

followed in
years, until

in Pollock
held that

a number of cases 8 extending over a period of one hundred
1895, when the federal income tax law of 1894 was passed upon

v.

Farmers' Loan and Trust Co.9

In the Pollock

case

the Court

tax upon personal property is as much a direct tax as is one
upon real property, and that a tax upon income derived from both per
sonal property and from real property is direct and required by the Con
a

stitution to be

Ames,10

apportioned

among the states.

Four years later

came

Nicol

in which the Court

upheld a stamp tax upon a sale consum
mated in the Chicago Board of Trade, placing it in the class of duties, im
posts and excises, which, by Section 8, Clause 1 of Article I of the Consti
tution, are required to be uniform throughout the United States. It was
"a duty or excise laid upon the privilege, opportunity or facility offered at
boards of trade or exchanges for the transaction of the business mentioned
v.

Reg. 71; 44 Stat. 101 (1926), as amended by 48 Stat. 1179, 26
(a) (1934).
*
Six cents a pack on popular brands ; and it produces approximately $1,000,000 a day.
4
The validity of ten cents-on-a-pound stamp on colored oleomargarine was upheld in
the famous case McCray v. United States, 195 U. S. 27 (1904).
8
Nicol v. Ames, 173 U. S. 509 (1899).
'U.

S.

Treas.

U. S. C. A. � 904

'Ibid.
'3 Dall. 171

(1796).

�Pacific Insurance Co.

(1874)

;

Springer

v.

v.

Soule, 7 Wall. 433 (1868); Scholey
(1880).

United States, 102 U. S. 686

�168 U. S. 601 (1895).
"173 U. S. 609 (1899).

v.

Rew, 23 Wall. 331
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in the act."

11

It

an

was

indirect tax whose incidence

was

the

right

to do

12 in
exchange. Five years later, Thomas v. United States
the same way upheld as an excise a stamp upon sales of stock certificates.
In the same term, the Court sustained a tax on the business of sugar

business in the

refining measured by the gross annual receipts; 13 and in 1916, a tax upon
the gross products of a mine.14
As to the uniformity clause of the Constitution, the Nicol case held
that it made no difference that outside the halls of the exchange similar
sales were consummated untaxed, the Court pointing out that the sellers on
the floor of the exchange were merely paying a tax upon a privilege which
those outside the exchange did not enjoy.
Elsewhere, the Court held that
in the meaning of the Constitution, a ".
tax is uniform when it operates
with the same force and effect in every place where the subject of it is
The fact that the object taxed may not be found in all parts
found." 15
of the United States does not deprive it of the uniformity required by the
.

.

Constitution.16

Turning specifically to governmental instrumentalities, we roughly
distinguish, by way of brief pre-statement, between the roles played by the
documentary stamp when applied to state, and when to federal, instru
mentalities.
A state agency, like the state government

itself, is seldom touched by

Transactions to which it is a party are taxable
the federal stamp tax.
only when it is acting as a mere tool for private persons and when the tax
is borne entirely by the private party or parties concerned: e. g., where
a state or political subdivision thereof executes
proceeding and the tax is paid out of the proceeds
from the sale.17 Were the state agency actually an interested party to the
Even the private party to the trans
conveyance the tax would not apply.
action would be exempt, for such a tax, though imposed upon the private

a

sheriff

a

deed in

or

a

other officer of
foreclosure

party, would be considered

a

burden upon the exercise of state power.
on the other hand do not possess this free

Federal instrumentalities

dom from the burden of federal taxes.

There is

no

constitutional exemp

tion involved

here, for it is not a case of protecting one government's
The Federal Government, of
agents from another government's taxes.
course, does not directly tax its own instrumentalities; it would be absurd
and wasteful for

other branch.

one

branch of the government to collect taxes from

an

But it does not hesitate to tax

private parties contracting
with its agencies.
Thus, federal instrumentalities are said to be subject
to the burden of federal taxes.
The obverse relationship between the two
governments is the same: state agencies are exposed to the burden of state
taxes while federal agencies can not be directly taxed nor their transaca

Id. at 519.

"192 U. S. 363 (1904).
"Spreckles Sugar Refining Co. v. McCIain, 192 TJ. S. 397
"Stanton v. Baltic Mining Co., 240 U. S. 103 (1916).
"Head Money Cases, 112 U. S. 580, 694 (1884).
"United States v. Singer, 15 Wall. Ill (1872)

(1904).

; Knowlton v. Moore, 178 U.
White, 1 F. Supp. 905 (D. Mass. 1932) affd. 69 F. (2d) 792 (C.
1st, 1934) ; See Throckmorton, Evans Cases on Constitutional Law (3rd ed. 1933)
"Farmers Loan and Trust Co. v. Council Bluff Gas and El. Co., 90 Fed. 906
S. D. Iowa 1898).

(1900)

;

Gottlieb

v.

S.

41

C. A.
428n.

(C. C.
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tions burdened by a state tax upon the private party contracting with the
federal agency.18
This paper is divided into three parts:
I.

General Application of the Documentary Stamp.
Its Application to State Instrumentalities.
Its Application to Federal Instrumentalities.

II.
III.

I. General

Application of the Documentary Stamp

This stamp reaches the
treated

separately19:

Sale and transfer of

following classes of subjects and each will be
(A) Corporate securities, (B) Capital stock, (C)
corporate securities and capital stock, and (D) Con

veyances.20
A.

Corporate Securities
stamp upon ".

all bonds, debentures, or cer
by any corporation, and all instruments,
however termed, issued by any corporation with interest coupons or in
registered form, known generally as corporate securities on each $100 of
face value
Provided, That every renewal of the foregoing shall be
The tax under this section shall not apply to any
taxed as a new issue.
instrument under the terms of which the obligee is required to make pay
ment therefor in installments and is not permitted to make in any year a
payment of more than 20 per centum of the cash amount to which entitled
21
upon maturity of the instrument."
The statute calls for

a

.

.

tificates of indebtedness issued

.

.

.

"Panhandle Oil Co.

v. Mississippi, 277 U. S. 218
(1928).
interpretation of stamp tax laws, United States v. Isham, 84 U. S. 496
In that case these rules
(1873), has been the guide of courts for the past sixty years.
"

In

the

were

set out:

their

own

described in technical language,

1. Instruments

character,

or

classed under that head, and

are

are

in terms especially descriptive of
not to be included in the

general

words of the statute.
2. The

words

of

the

statute

are

understood by that public in which they

to
are

be

in their interpretation, except where scientific
3. The liability of

instrument to

taken

in

to take effect.
or

the

sense

in

which

Science and skill

technical terms

are

they

will be

not

required

are

used.

stamp duty, as well as the amount of sucb
duty, is determined by the form and face of the instrument, and cannot be affected by
an

a

proof of facts outside of the instrument itself.
4. If there is a doubt as to the liability of an instrument to taxation, the construc
tion is in favor of the exemption, because in the language of Pollock, C. B., in Gurr v.
Scudds, 11 Ex. 191 (1855), "a tax cannot be imposed without clear and express words for
that purpose." Conroy v. Warren, 3 Johns. Cas. 259 (1802).
"

Under the classification

mentary stamps, viz.

of

miscellaneous

should be

included the

remaining docu

those upon foreign insurance policies, playing cards, passage tickets,
and future delivery sales.
(U. S. Reg. 71, Arts. 41-52, 63-61, 62-74; U. S. Treas. Reg. 66).

However, since

a

:

discussion of these stamps will reveal nothing which has not been treated

in connection with the other stamps, there will be

no

further mention of these remaining

few.
"44 Stat.

(1926), 47 Stat. 272 (1932), 48 Stat. 206 (1933), 26 U. S. C. A. 5
431, 26 U. S. C. A. �� 901-903 (1935).
The following are specific bond issues taxable:
bonds of indebtedness issued by a
corporation, accompanying real estate mortgages, taxable as bonds of indebtedness upon the
amount secured ; bonds executed by individuals in favor of a building and loan association
as security for a loan ; an agreement extending such a
mortgage amounting to a renewal
901

of

(1934)

the

;

101

49 Stat.

bond ;

interim

or

temporary bonds,

but

not

the

replacing

definite

or

permanent
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The Circuit Court of
words

"generally known

for the Seventh

Appeals

tures and certificates of indebtedness

cally referred

to

bond to be taxable it must be

porate security
evidence

loan between

a

It has not

from

At any

specifi
Furthermore, for a
a

cor

the kind of instrument used to

building association.23
taxing
an instrument is subject to
from the name given it by

small borrower and his

a

distinguish between
rate, the question whether

stamp tax is determined from its face and
the

to those instruments

as

easy to

proved

purposes.24

well

instrument issued in the nature of

an

distinguishable

as

as

being issued by corporations.22

as

Circuit has held the

corporate securities" to refer to bonds, deben

as

notes and bonds for

not

parties.25

Income and annuity contracts are not corporate securities for stamp
taxing purposes.26 However, "accumulative installment certificates" having
no surrender value for eighteen months from issue and until after payment
of the second installment are corporate securities and stampable.27
Similiary taxable are car trust certificates on the so-called Philadelphia plan,
representing interest in railroad equipment and payable out of rental

therefor.28
While in the

case of capital stock, the stamp is affixable to the original
only, the statute requires a stamp upon all corporate securities.29
However, where the interest rate on outstanding debentures was reduced
and the savings resulting from that reduction in interest was to be paid
into a sinking fund for the retirement of the debentures (such change

issues

bonds ; instruments with essential features of

by trust indenture
under order of

scrip-dividend certificates

;

federal court by

promissory
or

notes

but issued in series secured

warrants ; certificate of

receiver for

indebtedness issued

corporation ; bonds by obligor to bank
or trust company as security for the payment of an obligation; bonds executed in Canada
by a Canadian corporation, certified to by a trustee in the United States, given for part of
the purchase price of timber located in Canada and delivered in the United States ; bonds
by life insurance companies in satisfaction of insurance policies.
a

a

a

�

These

are

non-taxable bond issues

bond but elsewhere
ment

assigning

whether negotiable

individuals.

.

.

.

:

business property investment bond taxable not

certificate of interest in property issued by
interest in bond accompanying a mortgage ; bank
as

a

not.

or

For

a

"Certificate of indebtedness"

fuller statement of the above

see

<*

corporation

certificates

;

of

as

a

instru

deposit

includes instruments among
U. S. Treas. Reg. 71 (1932) Arts.
never

4-24.

"Wilkinson

Mutual Bldg. & Savings Ass'n, 13 F.

(2d) 997 (C. C. A. 7th, 1926).
Fidelity Trust Co., 267 U. S. 17
(1925) ; Lawyers Mortgage Co. v. Anderson, 67 F. (2d) 889 (C. C. A. 2nd, 1933).
"In Bellefield Co. v. Heiner, 25 F. (2d) 560 (C. C. A. 3rd, 1928), rev'g 26 F. (2d)
292 (W. D. Penn. 1928), the plaintiff gave notes to a bank upon making a loan. Collaterally
�

v.

Ct. D. 818, XIII-1 Cum. Bull. 438 ; also Lederer

it executed additional notes under

plaintiffs property.

The

trial

a

v.

trust indenture which

were

secured by

a

mortgage of

upheld the Revenue Bureau's contention that the
collateral notes were bonds within the meaning of the statute.
However, on appeal there
was a reversal, the
reversing court basing its decision on the point that the statute spe
cifically included only bonds "with interest coupons or in registered form," and that since
the notes in question did not meet that specification they remained notes and were not
bonds for taxing purposes.
38

court

Danville Building Ass'n

v. Pickering, 294 Fed. 117
(S. D. 111. 1923). See note 18.
368, � 2713 (Jan. 14, 1918).
"Edwards v. Chile Copper Co., 273 Fed. 452 (C. C. A. 2nd, 1921).
"Fidelity Investment Ass'n v. United States, 5 F. Supp. 19 (Ct. CI., 1933) cert.
denied, 291 U. S. 685 (1934). The court used this test: Are they known generally to the
business world, which handles corporate instruments, as securities for investment?
"Willcuts v. Investors' Syndicate, 57 F. (2d) 811 (CCA. 8th, 1932) rev'g 45 F. (2d)

supra; also 20 Treas. Decisions

900 (D. Minn. 1930), cert, denied, 287 U. S. 618
"
Note 19, supra.

(1932).
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a legend on the debentures), the Bureau of
Internal Revenue ruled that the modification of the debentures was not
enough to make them taxable under the comprehensive terms of the law

being effected by stamping

requiring
There is
terim

or

a

tax

"all

on

bonds, debentures,

tax upon

or

or

certificates of indebtedness." 30
replace in

definitive bonds issued to

permanent
temporary certificates upon which
no

a

tax

was

paid.31

B. Capital Stock
"

A stamp must be affixed to
or reorganization, of shares
.

ization

.

each original issue, whether
certificates of stock, or of

on

organ

profits or
corporation, or by any

or

of interest in property or accumulations, by any
or similar organization
(or by any person on behalf of
such investment trust or similar organization) holding or dealing in any
investment trust

of the instruments mentioned

(whether
a

or

or

section 901

organization

constitutes

described in this sub-section
or

similar

meaning of this title)

each $100 of par or face
fraction thereof of the certificates issued by such corporation or

corporation

value

or

not such investment trust

or

within the

,

on

trust or similar organization (or of the shares where
." 32
issued) 10 cents :
The tax is upon only the original issue of stock and not upon a subse
quent re-issue thereof.33 Where a corporation reduced the par value of its
shares from $100 to $20, issuing to each stockholder five shares in exchange
for each of his $100 certificates, the new stock was not an "original issue"
In other words, where the replacing certificates repre
and not taxable.34
sent no increase in capital, as for example by transfer of surplus to the
capital account, they are not to be taxed.35 Similarly, where there is a
merger of corporations and the continuing corporation issues stock cer

by such investment
no

certificates

tificates of the

were

.

,

same

.

kind to its former stockholders in substitution for the

old

certificates, no tax lies.36 However, that is not true in a consolidation
of corporations.
In such case the stock issued by the resultant corpora
tion is new stock, an original issue by an entirely different corporation,
and taxable.37

exchange for

It has been held that the issue of

value

par

stock,

on

reorganization,

no

is

par value stock in
re-issue and not

a

taxable

as an original issue.38
The same decision contained a dictum ex
pressing the belief that the conversion of common stock into preferred,
creating different rights, amounts only to a re-issue. The Bureau of Inter
nal Revenue recently reiterated an earlier ruling to the effect that upon

*�

R.

F.

C, Loan Agency Bull. No.

424, Jan.

5,

1935 ;

Letter

of

Commissioner of

Internal Revenue to Reconstruction Finance Corporation, Dec. 17, 1934.
"Edwards

v.

Chile Copper Co., 273 Fed. 452

(C. C. A. 2nd, 1921)

; U. S. Treas.

Reg.

71, Art. 11.
32

902

(a)
"

44 Stat.

(1934)

101

; 49

(1926), 47 Stat. 272 (1932), 48 Stat. 206 (1933), 26 U. S. C. A. �
(1935) ; U. S. Treas. Reg. 71, Art. 25.

Stat. 431, 26 U. S. C. A. �� 901-903

Ibid.

"American

Laundry Mach. Co. u. Dean, 292 Fed. 620 (S. D. Ohio 1923) ; see also
v. Routzahn, 292 Fed. 1009
(N. D. Ohio 1923), writ of error dismissed,
300 Fed. 1006 (C. C. A. 6th, 1924).
K
U. S. Treas. Reg. 71, Art. 29.
Trumbull Steel Co.

"Ibid.
"Id. at Art. 28.

"Cleveland Provision Co.

v.

Weiss, 4 F. (2d) 408 (N. D. Ohio 1925).

the conversion of
no

461

NOTES

1936]

new

a

a national bank, there is for its purposes
certificates of the national bank are not

state bank into

corporation and the

new

taxable.39
C. Sale and Transfer of Corporate Securities and Capital Stock

covering the sale and transfer of both corporate securities
capital stock are practically identical :
"On all sales, or agreements to sell or memoranda of sales or delivery
of, or transfer of legal title to [the corporate securities and stock mentioned
Provided further, That it is
earlier in the paper] or to rights thereto
to impose a tax upon an agreement evidencing a deposit
not intended
of such instruments as collateral security for money loaned thereon
Provided further, That the tax shall not be imposed upon deliveries or
transfers to a broker for sale or upon deliveries or transfers by a broker to
a customer for whom and upon whose order he has purchased same,
Provided further, That the tax shall not be imposed upon deliveries or
transfers from a fiduciary to a nominee of such fiduciary, or from one
nominee of such fiduciary to another, if [such instruments] continue to be
held by such nominee for the same purpose for which they would be held
." 40
if retained by such fiduciary or by the nominee of such fiduciary
The statute on this section is very clear and requires little elaboration.
There are two points, however, which deserve attention:
(1) where the
transfer is wholly by operation of law, (2) the exact meaning herein of
"the transfer of legal title."
Transfer wholly by operation of law. A transfer resulting wholly by
operation of law is not taxable.41 To acquire this exemption the transfer
Let us take
must be consummated with no simultaneous act of parties.
X bank is trustee for a revocable living trust agreement
this example:
which provides that the settlor at any time may revoke or amend the agree
ment; and that, should the trustee named therein resign or be disabled,
Z bank shall immediately succeed as trustee and be vested with title to
The statutes

and

.

,

.

.

...

.

the whole trust estate.
as

.

.

.

.

.

.

.

If X bank resigns and Z bank assumes its duties
agreement, and formal transfer is made to it of

trustee under the trust

securities

comprising the

trust estate,

no

stamp

tax will

attach to such

wholly by operation of law ; the automatic trans
fer of these securities, unaccompanied by any act of parties, creates the
exemption.42 Had the trust agreement reposed in some person the selec
tion of a successor trustee upon the death or disability of the original
trustee, that act of the selecting party would destroy the tax exemption.
However, had there been an irrevocable living trust agreement, the trans
fer would have been considered as one wholly by operation of law even
though there had been no specific provision in the trust agreement for the
transfer.

It is

selection of
name

a

of two

a

transfer

successor

trustee.43

joint survivors

on

While there is

�fl. C. M. 11387, XII-1 Cum. Bull. 427.
44 Stat. 101 (1926), 47 Stat. 272 (1932), 48

40

43

tax upon stock in the
name

of the survivor,

Stat. 206 (1933), 26 U. S. C. A.
(1934) ; 49 Stat. 431, 26 TJ. S. C. A. �� 901-903 (1935).
U. S. Treaa. Reg. 71, Art. 36 (h).

%% 901, 902 (b)
a

no

its transfer to the

S. T. 699. XII-2 Cum. Bull. 360.

"Ibid.
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tax if the transfer is made in the lifetime of both owners.44
will leaving all property, including stock, to a widow was declared
void because testator did not mention two living sons, and the sons, desiring
their mother to inherit according to the will, stipulated to that effect and

there is
Where

a

a

mother, there

to the

assigned their shares (without taking possession)

was

held to be two taxable transfers.45

Transfer of legal title. The mere change of legal title is taxed, even
equitable title remains intact. A transfer of stock from the

where the
name

of

bank

a

trustee of

as

a

revocable inter vivos trust to the

name

of

grantor of the trust is taxable.46 And
where the State Superintendent of Banks, as liquidator for X company,
transfers assets to a trust estate for which X was trustee, a stamp must
the

bank

same

be affixed ;

47

for A, to
and bonds

an

executor of the

as

taxable also is the transfer of

a

executors of

by the

an

tax.49

a

a

as

trustee

A transfer of stocks

estate to themselves

And upon the revocation of
upon the transfer from tustee to trustor.50
must bear

Dond, held by X

account where X is trustee for B.i8

as

trust,

residuary

a

trustees

tax must be

paid

D. Conveyances
The tax

on

conveyances is

on

any ".

.

.

deed, instrument,

or

writing,

after the 15th day after the date of the enactment of the
Revenue Act of 1932 and before July 1, 1934 (unless deposited in escrow

delivered

on or

April 1, 1932), whereby any lands, tenements, or other realty sold
granted, assigned, transferred, or otherwise conveyed to, or vested
in, the purchaser or purchasers, or any other person or persons, by his, her,
or their direction, when the consideration or value of the interest or prop
erty conveyed, exclusive of the value of any lien or encumbrance remaining
thereon at the time of sale, exceeds �100 and does not exceed $500, 50 cents ;
This subdivision shall not apply to any instrument or writing given
before

shall be

.

.

to

.

secure

a

debt."

31

A conveyance, to be taxable, must be upon
consideration.52
Where it is merely to secure

passing of title

a
a

sale and for

a

debt, there is

valuable
not the

justify a tax stamp.53 A conveyance to a
trustee without consideration,54 or to a "straw man" for immediate reconveying back to grantor,55 requires no stamp. Nor are deeds of trust,56 or
deeds or release,57 or quitclaims given for a nominal consideration of one
dollar or no consideration at all, taxable.58
Exempt also are deeds from
necessary to

44

S. T. 638, XLT-l Cum. Bull. 436.

45

S. T. 680, Xn-1 Cum. Bull. 433.

48

S. T. 665, XH-1 Cum. BulL 430.

47

S. T. 699, XH-2 Cum. Bull. 360.

48

S. T. 632, XII-1 Cum. Bull. 438.

'Ibid.
"Ibid.
"44 Stat. 99

(1926), 48 Stat. 206 (1932), 26 U. S. C. A. � 901
431, 26 U. S. C. A. �� 901-903 (1935).
53

TJ. S. Treas. Reg. 71, Art. 103.

53

Note 51, supra.

84

TJ. S. Treas. Reg. 71, Art. 113.

85

Id. at Art. 99.

�

Id. at Art. 92.

67

Ibid.

08

Id. at Art. 90.

(1934); 49 Stat.
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executors to devisees.39

A conveyance to

secure

a

debt becomes taxable,

however, if, upon default of the debtor, title to the property becomes vested
in the creditor

II.

tax

or

is sold for his benefit.60

Application of the

Tax to State Instrumentalities

The general rule is that the Federal Government can neither directly
state agency nor burden its transactions by taxing the private party

a

contracting with it.61 This exemption from the tax burden was carried, in
1931, to the point of holding the Federal Government could not tax a
motorcycle sold to the police department of Westfield, Massachusetts.62 It
was an excise tax upon the sale (not upon the manufacture), the Court
ruled, and such a tax would interfere with the free exercise of municipal
power.

That decision

was

by the United States

followed upon almost identical facts this year
Claims.63
This enlargement upon the

Court of

exemption doctrine was strongly dissented from in the Indian Motorcycle
as a curtail
case, by Mr. Justice Stone (Mr. Justice Brandeis concurring)
ment of the exercise of one sovereign's power to tax without a concomitant
substantial benefit to the other government. Mr. Justice Holmes acquiesced
in the majority opinion on the ground that he considered the case con
trolled by Panhandle Oil Co. v. Mississippi.6*
In that case, the state of
Mississippi was not permitted to tax a private dealer for gasoline sold to
the United States for its coast guard fleet and a veterans' hospital.
In
the Panhandle case, a five-to-four decision, Mr. Justice McReynolds, in a
dissenting opinion of his own, said, "I am unable to think that every man
who sells a gallon of gasoline to be used by the United States thereby
becomes a federal instrumentality with the privilege of claiming freedom
from taxation by the State." 65
The Court is not in agreement on the
exemption. In Burnet v. A. T. Jergin's Trust 66 the Court reversed a deci
sion of the circuit court of appeals which had exempted from federal taxa
tion the income derived from a lessee's portion of oil from land leased from
a city and used primarily for its
municipal water system.
It is well settled that in order to secure this tax exemption the state
activity must be strictly governmental.67 When a state goes into the liquor
dispensing business, an undertaking purely private in nature, it can demand
,

*>

Id. at Art. 110.

KId. at Art. 97.

"Collector v. Day, 11 Wall. 113 (1870) ; Pollock v. Farmers* Loan& Trust Co., 157
U. S. 429 (1895) ; Willcuts v. Bunn, 282 U. S. 216 (1931).
Indian Motoeycle Co. *. United States, 283 U. S. 570 (1931).
"Indian Motorcycle Co.
M277 U. S. 218 (1928).
M
Id. at 225.

v.

United States, 9 F. Supp. 608

(Ct. Cl. 1935).

"288 U. S. 608 (1932).
"South Carolina v. United States, 199 U. S. 437 (1905) ; Ohio v. Helvering, 292 U. S.
360 (1934) ; Pennsylvania v. Fix, 9 F. Supp. 272 (M. D. Pa. 1934).
Recently, representatives
of Attorneys General from several states met to discuss methods of avoiding the
payment
of just such a tax as that upheld in the cases cited in this note.
This proposal was made:
that the legislatures incorporate in their statutes the direction that all profit from the state
operation of liquor dispensaries be used solely to pay the expenses of running the state
government.

The theory behind the proposal was of course that such specific utilization
the liquor business would give the whole undertaking a more strictly
governmental aspect and a. less private or proprietary one.
Little encouragement, however,
is held out for the success of such proposal.
of the profit from
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no more

freedom than

South Carolina

v.

a

private individual.

United States.68

That

was

the famous

case

of

In the last term, the Court unanimously
Helvering 69 which case involved taxes

reaffirmed that decision in Ohio v.
That factual situation was
upon Ohio's state-owned liquor dispensaries.
similarly decided last year by a federal district court in Pennsylvania.70
For exemption purposes, the management of a municipal waterworks sys
tem is not

strictly governmental.71
questions arise when the state activity is strictly governmental.
It has been held that bonds required by state laws as a condition precedent
to the issuance of a liquor license are not taxable by the United States ; 72
nor a bond required of a notary as a part of his qualification for office.73
Where the tax will be borne entirely by a private party in a transac
tion in which the state or an officer thereof is merely a tool, a federal
revenue stamp may be required.
Accordingly, a tax upon a deed executed
by an officer of a state court (Master Commissioner) in a mortgage fore
closure was held valid as being a tax, not upon property of the state
instrumentality conveying, but upon property of one of the private parties
to the foreclosure proceeding, the tax being payable out of the proceeds of
The

sale

as

a

upon the

tax upon

closure

necessary expense thereof.74

The court found the tax

judicial functions of the state government.
a deed executed by a referee appointed by

proceedings

was no

Similarly,
a

no

burden

a

federal

state court in fore

interference with the exercise of the state court's

functions.75

In the two examples above given, the state agency was merely
conveying for private individuals. However, the judgment or decree of a
state court operating to transfer title to real property may not be taxed.76
Treating the ordinary subjects of the documentary tax by name, then,
we find that no federal stamp may be placed upon bonds, debentures and
certificates of indebtedness or certificates of capital stock when issued to a
Nor may the Federal Government tax the sale

state agency.

or

the trans

fer of such documents to such state agency; and deeds to the state agency
are also immune even though such a tax would be paid entirely by the

vendor.77

III.

Application of the Tax

At the outset

we

to Federal Instrumentalities

observed that federal instrumentalities

were

not im

taxation; and that by burden of taxation
is meant nothing more than the imposition of a tax upon a private party
contracting with a governmental instrumentality, so that such transaction
of the instrumentality is in a sense impeded or burdened by a tax which,

mune

from the burden of federal

�199 TJ. S. 437

(1905).
(1934).
"Pennsylvania
Fix, 9 F. Supp. 272 (M. D. Pa. 1934).
"Denman v. Commissioner of Internal Revenue, 73 F. (2d) 193 (C. C. A. 8th, 1934).
"Ambrosini v. United States, 187 U. S. 1 (1902).
"Warwick v. Bettman, 102 Fed. 127 (C. C. S. D. Ohio 1900), aff'd. 108 Fed. 46
(C. C. A. 6th, 1901).
74
Farmers' Loan & Trust Co. v. Council Bluffs Gas & El. Co., 90 Fed. 806 (C. C.
�*

292 TJ. S. 360

v.

S. D. Iowa 1898)

;

Crawford

v.

New South Farm and Home Co., 231 Fed. 999

(S. D. Fla.

1915).
"Home Title Ins. Co. of N. Y.

v.

'*

U. S. Treas. Reg. 71, Art. 116.

77

Id. at Art. 94.

Keith, 230 Fed. 905 (E. D. N. Y. 1916).
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not meant to rest upon the

although

may be shifted at

instrumentality,

least in part upon that body. This principle is manifestly simple.
To illustrate specifically the application of the documentary tax to
transactions of federal agencies, we are using the Reconstruction Finance
agency would

Any other similar

Corporation.

serve

the purpose as well.
Bonds, debentures

(A) Capital stock, (B)
We will treat them as follows:
and certificates of indebtedness, and (C) Conveyances.
A.
A

documentary tax

must be

to the Reconstruction Finance

of such certificates
Finance

or a

Capital Stock
upon the issuance of stock certificates

paid

Similarly taxable is a sale
legal title to the Reconstruction

Corporation.78

transfer of their

Corporation.79

Where

a

federal agency,

expressly

or

impliedly,

is

exempt from

a

tax,

and the Federal Government is the transferor or transferee, the tax will
be payable by the other party to the transactions who is not entitled to
The circumstance that the burden of the tax may sometimes

exemption.80

be shifted to the exempt federal agency is not sufficient to warrant exemp
tion of the private contractor.81 However, where exemption is granted by
statute with respect to a particular instrument, then neither party dealing
Since the tax is imposable only upon
with that instrument is liable.82

original issues of stock certificates, there is no stamp tax on preferred
by the Reconstruction Finance Corporation where new certificates
are issued (or a legend stamped upon the old certificates) merely to show
a new rate.83
It must be in effect an original issue. As for the issue of
bonds, not only the original issue, but all issues are taxable.84

stock held

B.

Bonds, Debentures and Certificates of Indebtedness

duty must be paid "on all bonds, debentures, certificates of indebted
issued by any corporation and instruments, however, termed issued
with interest coupons or in registered form known
by any corporation
generally as corporate securities
every renewal of the foregoing shall
A

ness

.

.

.

.

be taxed

as

a

new

issue."

.

.

85

Accordingly, where the Reconstruction Finance Corporation agreed
a lower rate of interest on capital notes and debentures, and
where the substantial difference in interest was to be deposited in a sinking
fund by the issuing corporation to retire the debentures, the Bureau of
Internal Revenue ruled86:
(1) No tax on the agreement between the Reto

accept

78

S. T. 735, Xin-l Cum. Bull. 426.
Ibid.

mIbid.
aIbid.
"Ibid.
**

Office letter from Commissioner of Internal Revenue to Reconstruction Finance Cor

poration, Dec. 17,
84

44

Stat.

� 901 (1934)

; 49

1934.
101

(1926), 47 Stat. 272

(1932), 48 Stat. 206
(1935).

(1933), 26 U. S. C. A.

Stat. 431, 26 U. S. C. A. � � 901-903

"Ibid.
88

Office letter from Deputy Commissioner of Internal Revenue to Reconstruction
Finance Corporation, Nov. 13, 1934, and letter from Commissioner of Internal Revenue to
Reconstruction Finance Corporation, Dec. 17. 1934; R. F. C. Loan Agency Bull. Nos. 399,
424.
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Corporation and the issuing corporation; (2) No tax
merely by a legend stamped upon
the original notes and debentures; (3) There is a stamp tax, however,
where the reduction of interest rates is effected by the issuance of new notes.
Where an insolvent bank is a party. A federal statute exempts from
construction Finance

if the reduction of interest is evidenced

taxation insolvent banks which have not sufficient assets to pay all of their
depositors in full.87 The question arises as to the taxability of the sale
of securities

pledged by such insolvent banks

to the Reconstruction Finance
have a transaction between an exempt governmental
Such a
agency on one part and a bank exempted by statute on the other.
sale or transfer, of course, is beyond reach of the stamp tax.88

Corporation.

Here

we

C. Conveyances
A conveyance of real property to the Reconstruction Finance Corpora
The statute clearly imposes a
tion is subject to the documentary tax.89
.

liability for these taxes, one resting upon the person who makes, signs,
or issues the document, the other upon the one for whose benefit the same
is made, signed, or issued.90 Pushing the stated rules on to their logical
conclusion, even deeds executed by the federal agencies may be taxed, the
grantee purchasing the stamp, though it is not believed there exists a
record of such a tax ever having been imposed.
dual

Conclusion
The stamp tax, sometimes irreverently called a "nuisance tax," is appar
ently with us to stay at least until the Federal Government acquires
�

It is not a burdensome levy and its best
efficiency with which it is collected. The revenue
it produces would, of course, substantially increase if there were to occur
a slackening or removal of the extensive exemptions now allowed.
In this connection it is interesting to speculate as to the near future
The devastating effects of the depression, the
of this exemption doctrine.
great governmental need for revenue and the impossibility of squeezing
further contribution from the small-salaried taxpayer make more than
probable an imminent incursion into the field of currently immune sources
of revenue. It is not likely, in view of the pressing need now facing the gov
access

to

new sources

feature is the

ease

ernment, that it

of taxation.

and

can

or

will wait for the slow process of constitutional

The key to immediate relief lies with the Supreme Court. In
this connection, the two dissenting opinions in Burnet v. Coronado Oil Co.91
amendment.

are

full of significance.

In

a

decision, the majority held that
private corporation's share of oil

five-to-four

the Federal Government could not tax

a

from state-owned

land, under a lease from the state under which the cor
poration turned over as rental a percentage of the oil to state-owned
schools; the majority found Gillespie v. Oklahoma92 controlling. In that
case, the Court held that income from the sale of oil and gas produced by
87

20 Stat. 351

88

Office letters

(1879), 22 Stat. 488 (1883), 12 TJ. S. C. A. � 570 (1926).
from Deputy Commissioner of Internal Revenue to Reconstruction
Finance Corporation, Jan. 4, Apr. 12, 1936 ; R. F. C. Loan Agency Bull. No. 489.
"
See U. S. Treas. Reg. 71, Art. 114.
80

Note 49. supra.

�285 TJ. S. 893 (1932).
"

267 U. S. 601

(1922).
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lessee of lands owned by Indian wards of the Federal Government could
subjected to the Oklahoma income tax. In the Coronado case, the
energy with which the four dissenting Justices denounced the holding in

a

not be

Mr.
the Gillespie case and called for its overruling has potentialities.93
Justice Brandeis, in his dissenting opinion, expressly adverts to the fiscal
"Under the rule of Gillespie v. Oklahoma vast
needs of the government:

private incomes are being given immunity from state and federal taxation
Merely to construe strictly its doctrine will not adequately protect
the public revenue." 94
Brushing away the idea that this exemption is
founded upon an "entire absence of power" 95 and that the remotest effect
on a
governmental instrumentality is sufficient ground for exemption,
.

.

.

points the way to a solution : "In every such case the
decision, in the first instance, is dependent upon the determination of what
in legal parlance is called a fact, as distinguished from the declaration of
The question at issue is, whether, as a practical matter,
a rule of law
it [the Federal Government] does so interfere by a statute which includes
among the items on which its general income tax is laid, the profits derived
by the taxpayer from operating some of the state's school lands under a
lease." 96 When the majority of the Court adopts as a standard for exemp
tion the practical effect of the tax, there will be large sources of revenue
opened up to both governments.97
Mr. Justice Brandeis

.

.

.

A. H. M.
**

It is interesting to note that the attitude taken by the dissenting Justices in the
case is a turning away from a tendency that has come about largely in our own

Coronado

See (1931)

century.
it

44 Harv. L. Rev. 828.

because it touched

In the old cases, where

a

tax

was

invalidated

McCulIoch v. Maryland, 4
essentially governmental activity.
Wheat. 316 (1819) ; Osborn v. Bank, 9 Wheat. 738 (1824) ; Weston v. City of Charleston,
2 Pet. 449 (1829) ; Dobbins v. Commissioners, 16 Pet. 435 (1842) ; People ex rel. Bank of
Commerce v. Commissioners, 2 Black 620 (1863) ; Bank Tax Case, 2 Wall. 200 (1865) ;
Bank v. Supervisors, 7 Wall. 26 (1869) ; The Banks v. The Mayor, 7 Wall. 16 (1869) ;
Collector v. Day, 11 Wall. 113 (1871) ; United States v. Railroad Co., 17 Wall. 322 (1873) ;
Telegraph Co. v. Texas, 105 U. S. 460 (1882) ; Van Brocklin v. Tennessee, 117 U. S. 161
(1886) ; Pollock v. Farmers Loan and Trust Co., 167 U. S. 429 (1895) ; Owensboro National
Bank v. Owensboro, 173 U. S. 664 (1899). Since the turn of the century, the emphasis has
shifted from the idea of protecting sovereignty to an attitude of protecting governmental
agencies, in their advantages, from indirect influences, the economic aspect of the burden
Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928) ;
receiving most attention now.
Indian Motocycle Co. v. United States, 283 U. S. 570 (1931) ; Burnet v. Coronado Oil &
was

Gas.

Co.,

285 U. S. 393

an

(1932)

;

Gillespie

v.

M285 U. S. 393, 405 (1932).
"Johnson v. Maryland, 254 U. S. 51
98

gT

Ioch

v.

Oklahoma, 257 U. S. 601 (1922).
(1920).

See

(1932)

285 U. S. 393, 410, 411 (1932).
Italics author's.
For an elaborate discussion of the important decisions

Maryland,

4 Wheat. 316

(1819), down

to

our

own

day,

41 Yale L. J. 1237.

on
see

the subject, from McCul

Boudin, The Taxation cl

Governmental Instrumentalities (1932) 22 Georgetown Law Journal 1, 264.
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RECENT DECISIONS
CONSTITUTIONAL

LAW� Constitutionality

of

Regulations

Under

Migratory Bird Act.
An action was instituted by several residents of Kentucky to enjoin
the United States marshal and the United States district attorney from
enforcing the regulation made by the Secretary of Agriculture which
deprives them of the right to hunt doves during the month of September.

Congress [40 Stat. 755 (1918)
give effect to a treaty [39 Stat.
1702 (1920)] between the United States and Canada, whereby a closed
The com
season was established upon the hunting of migratory birds.
plainants contended that the Act was unconstitutional because it violates
The

regulation

was

made under

16 U. S. C. A. 703-711

the

"due

process

clause" of the

Held, that the Act is valid

and

miss the action be sustained.

Ky. 1935)

an

act of

(1926)] passed

to

Amendment to the

Fifth

Constitution.

constitutional, and that the motion to dis
Shouse v. Moore, 11 F. Supp. 784 (E. D.

.

legislation of Congress which attempted, of itself and not in
a treaty, to regulate the killing of migratory birds within
the states, was held void.
United States v. Shauver, 214 Fed. 154 (E. D.
To the same effect is the case of United States v. McCullagh,
Ark. 1914)
221 Fed. 288 (D. Kan. 1915), which said that migratory birds are owned
by the states in their sovereign capacity, for the benefit of their people.
Subsequent conservation efforts on the part of Congress were based
upon treaties, employing the theory that, while treaties do have certain
constitutional limits, they may, nevertheless, enlarge Congressional powers
within those limits.
Thus the United States Supreme Court, on a ques
tion involving such legislation, said, ".
by Article VI, treaties made
under the authority of the United States, along with the Constitution and
the laws of the United States made in pursuance thereof, are declared the
No doubt the great body of private rela
supreme law of the land.
tions usually fall within the control of the State, but a treaty may over
ride its powers."
Missouri v. Holland, 252 U. S. 416, 432, 434 (1920).
Also holding that a treaty takes the subject out from under the Tenth
Amendment to the Constitution, by virtue of Article II, Section 2, which
expressly delegates treaty-making power, is Baldwin v. Franks, 120 U. S.
Earlier

pursuance of

.

.

.

...

678

(1887).
The

principle of the Baldwin

case, supra,

is applied to the Migratory

Bird Act by United States v. Selkirk, 258 Fed. 775 (S. D. Tex. 1919) ;
United States v. Samples, 258 Fed. 479 (W. D. Mo. 1919)
Also by the
case of United States v. Rockefeller, 260 Fed. 346 (D. Mont. 1919), which
.

says that migratory birds cannot be preserved from extinction other than
by treaties between nations, since their continued existence is beyond the

power of

separate states and nations.

The Migratory Bird Act of July 3, 1918, supra, does not violate the
"due process clause" by failing to require the Secretary of Agriculture to

give notice and an opportunity for a hearing to interested parties, before
making a finding of fact upon which to base the regulations of the Act.
Shouse v. Moore, supra.
It follows from the very end and constitution of society that the right
to take animals ferae naturae may be restrained by positive laws enacted
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2 Blackstone'S
or for the benefit of the community.
(5th ed. 1773) 410. Until actual capture has been effected,
Missouri v. Holland, supra.
no property is acquired in wild beings.
The preservation of game and fish has always been treated as within
the proper domain of police power, and laws for such preservation do not
deprive a citizen of his property without due process of law. Lawton v.
Steele, 152 U. S. 133 (1894); Geer v. Connecticut, 161 U. S. 519 (1895).

for

reasons

of state

Commentaries

In Thomson v. Dana, 52 F. (2d) 759 (D. Ore. 1931), the court held
that the right to hunt or fish is not a right or privilege granted to United
States citizens by the Fourteenth Amendment; the state of Oregon was
allowed to restrict the taking of fish within its own borders to its own

citizens.

statutes, such

Instruments used in violation of conservation

as

fish

traps, nets, etc., may be destroyed without violation of the "due process
clause." Wetter v. Snover, 42 N. J. Law 341 (1880) ; Miller v. McLaughlin,
281 U. S. 261

(1930)

; Lawton v.

Steele,

supra.

R. D.

CONSTITUTIONAL

LAW�Excise

Tax

on

Gross

Income

D., JR.

as

Affecting

Interstate Commerce.
The state of Washington brought this action to recover a tax on the
by the defendant R. R. Co. within the

gross income of the business done

state.

This company

operated

a

system of railroads extending into many

It
number of counties in the state of Washington.
is engaged in both intrastate and interstate commerce, carrying freight
and passengers.
Chapter 191 of the laws of 1933 of the state imposed a
states and

through

tax upon the

a

privilege

of

engaging in business.

The amount of the tax

is based upon the gross income. Section 2 of the act provides:
"There is
hereby levied and shall be collected from every person an annual tax for
the

privilege of engaging in business activities. Such tax or excise shall
be measured by the applicaton of rates against gross income."
Then
clause (e) further provides:
"Upon every person engaging or continuing
within this state in business." The state sought to collect the tax under
�

this act.

tuting

The defendant

burden

a

on

railway

interstate

company contends it is void

commerce.

as

consti

The trial court found that the

interstate and intrastate business in the state is inextricably commingled,
that the intrastate business is conducted at a loss, that it is necessary to
make up this loss from the income from interstate business, and, finally,
that it is impracticable, as a matter of fact, for the defendant company
to retire from intrastate business, without also retiring from interstate

Upon these findings, the trial judge concluded that the plain
Washington, was not entitled to recover. Held, reversing
the trial court, that the inability of the railway company to retire from
its intrastate business without also retiring from its interstate business is
immaterial; and that the excise tax imposed upon the gross income from
commerce.

tiff, the

state of

the intrastate business is not such
to

a

direct burden upon interstate com
State v. Northern Pac. Ry.

require that the tax be held void.
Co.,�Wash.� 48 P. (2d) 931 (1935).

merce as

,
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determining just what shall be considered an undue
commerce in local laws and regulations,
the field is exceedingly wide and extremely conjectural. But it is funda
mental that a state may not impose a tax which has the effect of burden
ing or interfering with interstate commerce. Lyng v. Michigan, 135 U. S.
161 (1889). The reason for this is that the power of Congress over inter
state commerce is absolute.
Crutcher v. Kentucky, 141 U. S. 47 (1891).
The United States Supreme Court has guarded with both diligence and
When it

comes

and direct burden

to

on

interstate

firmness the freedom of interstate

commerce

from state

or

local action.

Talladega, 226 U. S. 404 (1912) ; Postal Tel. Cable Co. v.
Richmond, 249 U. S. 252 (1919). The court in the principal case, how
ever, decided that, where the excise tax is upon the gross income, the
income from the interstate business may be segregated from the income
from the intrastate business and the tax be held valid, and cited State v.
Great Northern Express Co., 80 Wash. 309, 141 Pac. 757 (1914) ; and East
Ohio Gas Co. v. Tax Commission, 283 U. S. 465 (1930). But these cases
are distinguishable.
An excise tax was based on the gross receipts derived
from both interstate and intrastate commerce; yet, the nature and char
Williams

v.

acter of the business

was

divisible and the income from the

one

could be

segregated from the other, and the tax apportioned without affecting or
burdening interstate commerce. Where this situation exists there is no
valid objection to the tax.
Ratterman v. Western Union Tel. Co., 127
U. S. 411 (1887) ; Pacific Express Co. v. Seibert, 142 U. S. 339 (1892). In
the case under consideration, however, the trial court found, and the state
supreme court assumed, that the business, interstate and intrastate, was
inextricably commingled, and the latter was operating at a loss, which
required using the income from the interstate business to keep it going.
Further, the railway company could not discontinue the intrastate business
without also withdrawing from the interstate commerce. These facts show
that segregation would be impossible, or, if it were possible, the tax im
posed on intrastate business must be borne by the proceeds from interstate
In other words, the court is doing indirectly that which it
commerce.
could not do directly.
In Osborne

v. Florida, 164 U. S. 650 (1896)
it was held that a state
impose a tax, no matter what its nature or variety, that has the
effect of burdening, directly or indirectly, interstate commerce.
This same
principle was enunciated in Sprout v. South Bend, 277 U. S. 163 (1927),
where the Court said that in order to uphold the validity of such a tax it
must appear that it is solely on account of intrastate business.
Chief
Justice Hughes, in Cooney v. Mountain State Tel. Co., 294 U. S. 384, 393
(1935) said, "Where the tax is exacted from one doing both an interstate
and intrastate business, it must appear that it is imposed solely on account
of the latter;
and that the one who is taxed could discontinue the
intrastate business without also withdrawing from the interstate busi
ness," and cited Leloup v. Port of Mobile, 127 U. S. 640 (1887) ; Crutcher
v. Kentucky, 141 U. S. 47 (1891) ; Adams Express Co. v. N. Y., 232 U. S.
The
14 (1913); Bowman v. Continental Oil Co., 256 U. S. 642 (1920).
decision of the court in the principal case seems difficult to reconcile with
these cases.
Indirectly, it is taxing and burdening interstate commerce.
,

must not

,

.

.

.

No doubt, the court was influenced by the form and phraseology of
The legislature of the state of Washington used expressions

the statute.
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clearly showed an intention to confine the tax to intrastate com
The Supreme Court of the United States has repeatedly adjudged
that the judiciary will not regard mere forms, but will look through forms
to the substance, determining the purpose of legislation by its natural and
reasonable effect. Henderson v. Mayor, 92 U. S. 259 (1825) ; Robbins v.
Shelby Taxing District, 120 U. S. 489 (1886) ; Mugler v. Kansas, 123 U. S.
In the case last cited, the Court said that if the statute,
623 (1887).
reasonably interpreted, either directly or by its necessary operation, bur
dens interstate commerce, it must be adjudged to be invalid, whatever may
See also, Minnesota v.
have been the purpose for which it was enacted.
Tel.
Co. v. Kansas, 216
Western
Union
U.
313
136
S.
(1890)
;
Barber,
U. S. 1 (1909).
which

merce.

J. R. C.

CONSTITUTIONAL LAW� Retrospective Legislation.
An amendment to Section 583 of the California Code of Civil Proce

dure, effective August 21, 1933, and. made applicable to "any action here
tofore or hereafter commenced," altered the application of the statute of
limitations so that the five-year period within which actions might be
brought was changed to begin with the filing of the action rather than
(as in the past) with the filing of the answer. Under the -code, before
amendment, the time actually began to run with the filing of the last
amended answer. When the petitioner, a corporation, moved for dismissal
of an action pending against it, five years had passed since the beginning
of the action but less than five years since the last amended answer. Upon
to dismiss the action for lack of prosecution,
petitioner asked the Supreme Court for a writ prohibiting the lower court

the lower court's refusal

proceeding to trial. The question was decided on respondent's de
Held, that the retrospection of this code amendment affects only
the procedure and offends against neither the Federal, nor the California,
Constitution ; and that it, in this case, allowed the suitor a reasonable time
(one year) after the effective date of the amendment to pursue its action.
Rosefield Packing Co. v. Superior Court,�-Cal.�, 47 P. (2d) 716 (1935).
A retrospective act may be unconstitutional if it is ex post facto, i. e.,
if it applies to criminal matters; or if it deprives a person of a vested
right; or if it impairs the obligation of a contract. Galland et al. v.
Lewis et al., 26 Cal. 47 (1864). A statute, however, may effect a change
in procedure, provided it leaves to those having rights of action a rea
sonable time to prosecute them. Hawkins et al. v. Barney's Lessee, 5 Pet.
457 (1831) ; Wootton et al. v. Pollock et al., 116 N. J. L. 490, 174 Atl. 497
(1931) ; Coleman v. Superior Court, 135 Cal. App. 74, 26 P. (2nd) 672
(1932) ; De Joseph v. Standard Steel Car Co., 99 Pa. Super. Ct. 497 (1931).
And changes in procedure may apply to pending actions, provided vested
rights are not destroyed nor obligations of contracts impaired. Thompson
v. Los Angeles
County, 35 P. (2d) 185 (Dist. Ct. of App. 1934) ; Los Angeles
v. Oliver, 102 Cal.
App. 299, 283 Pac. 298 (1929). A statute may validly
change the rules of evidence to affect a pending case. Irvine v. Elliott,
203 Fed. 82 (D. Del. 1913) ; Mackey v.
Holmes, 52 Fed. 722 (C. C. W. D.
Mo. 1892) ; Hershey et al. v. Reclamation Dist., 162 Cal.
401, 122 Pac.
from

murrer.

1074

(1912).
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An existing right of action cannot be taken away by mere legislation,
by shortening the period of limitation to a time which has already run.
Masonic Mines Ass'n et al. v. Superior Court et al., 136 Cal. App. 298, 28
P. (2d) 691 (1934). Coleman v. Superior Court, supra, is based upon the
same statute as the case under review.
There, five years had expired
between filing the complaint and passage of the amending statute, but it
The trial court
was less than five years after the last answering pleading.
denied a motion to dismiss and the higher court refused to issue a writ
prohibiting trial, because, in that case, the plaintiff was not given a rea
sonable time. While a legislature may change the procedure applicable to
existing causes of action, it cannot under the guise of so doing deprive one
of the substantive right to such an action or an absolute or substantial
Morris v. Pacific Electric Ry. Co. et al,
defense theretofore existing.
43 P. (2d) 276 (1935). Acts providing a new remedy, enlarging
Cal.
a remedy already existing, or repealing exemption from liability in a par
ticular form of remedy, although made to operate retrospectively, do not,
per se, impair vested rights; but the legislature may not, under guise of
remedial acts, pass laws which do impair property rights vested before the
creation of such laws. People ex rel. Reibman v. Warden of County Jail,
242 App. Div. 282, 275 N. Y. Supp. 59 (1934).
as

�

�

,

Nor is it competent to cut off the remedy entirely. That would amount
perversion of justice. Sohn v. Waterson, 84 U. S. 596 (1873). The
leading case of Terry v. Anderson, 95 U. S. 628 (1877), was an action to

to

a

individual liability of bank stockholders under a Georgia
The liability accrued about July 9, 1866, when the bank assigned
its assets for the benefit of creditors. At that time, the statute of limita
tions on such cases allowed twenty years from the time the right of action
enforce the
statute.

accrued.

The

complaint

statute of limitations

was

was

filed

reduced

April 6, 1874.
so

In

the

interval, the

that "nine months and seventeen

amendment, though the
running for a period of four years. The statute
"If the legislature may prescribe a limitation where none
was held valid.
existed before, it may change one which has already been established. The
parties to a contract have no more a vested interest in a particular limita
allowed after the effective date of the

days"

were

cause

of action had been

tion which has been fixed than they have in
Id. at 633.

an

unrestricted right to sue."

Reasonableness of the time allowed is the test upon which the constitu
a statute shortening the time in which an existing right of

tionality of

action may be brought to trial stands or falls. What amounts to a "rea
sonable time" in this connection is a subject which has received much
While it is a matter for legislative discretion,
nevertheless, if the legislature does not directly specify what is a "rea
sonable time," the courts apply the law so as to allow a person a fair
opportunity to sue. Guiterman et al. v. Wishon, 21 Mont. 458, 54 Pac.
566 (1898).
And if the legislature sets a time so manifestly insufficient
that it becomes a denial of justice, again the courts will step in. Wheeler
v. Jackson, 137 U. S. 245 (1890).
This rule of reasonableness was laid out by Van Devanter, J., in Lamb
v. Powder River Live Stock Co., 132 Fed. 434, 439
(C. C. A. 8th, 1904),
attention in the courts.

where he said that the time "must be of sufficient duration to afford full

1936]
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opportunity for resort to the courts for the enf orcemnet of the rights upon
which the limitation is intended to operate." A North Carolina court pro
pounded the rule that a reasonable time would be, in any case, "the balance
of the time unexpired according to the law as it stood when the amending

passed, provided it shall never exceed the time allowed by the new
Culbreth v. Downing, 121 N. C. 205, 206, 28 S. E. 294, 295 (1897).
For examples of "reasonable periods" to pursue rights existing when

act is

statute."

was reduced, see Hart v. Bostwick et al., 14 Fla. 162
(1872) (seven years allowed where a statute reduced the time from twenty
years to seven) ; In re Warner, 39 App. Div. 91, 56 N. Y. Supp. 585 (1899)
(in a reduction from twenty years to six, two years was reasonable) ;
Wrightman v. Boone County, 88 Fed. 435 (C. C. A. 8th, 1898) (giving one
For
year where statute reduced the period from twenty years to ten).
examples of "unreasonable periods" see Parmenter v. State, 135 N. Y.
154, 31 N. E. 1035 (1892) (eight weeks, where statute reduced the time
from six years to two) ; Adams & Freese Co. v. Kenoyer, 17 N. D. 302, 116
N. W. 98 (1908) (where a statute abolished an existing law which raised
the statute of limitations in mortgage foreclosure suits as against those out
side the state, and allowed about four months between passage of the act
and its effective date) ; Hathaway v. Merchants' Loan & Trust Co., 218
111. 580, 75 N. E. 1060 (1905) (eight months to file existing claims where
the statute of limitations was reduced from two years to one)
See also
Coleman v. Superior Court, supra; Masonic Mines Ass'n et al. v. Superior
Court et al., supra.
From the decisions cited, it readily is apparent that the instant case
is thoroughly in accord with the accepted rule of construction. In effect,
the statute as to the present petitioner reduced the period to one-fifth of
that which previously had been available; but since the suitor still had one
year within which to seek enforcement of his right, the court properly
held that such right was not prejudiced.

the statutory time

.

A. H. M.

CORPORATIONS� Ultra Vires Contracts�No Benefits Received.

Appellant bank's directors and officers and those of Blank and Com
pany, Inc., were largely the same persons. The Blank Company was deeply
indebted to the appellant bank. Being in need of further funds, an appli
cation therefor was made to the appellee bank, in consideration for which
the appellant bank agreed to make their debt secondary to that of the
appellee bank. In a suit by the appellee to force payment on indebtedness
and establish superiority of its claim over that of the
the lower

appellant,
plead ultra vires. On
appeal, held, that an agreement to subordinate the prior loan was ultra
vires the appellant bank, and since no direct or
tangible benefit was received
from the transaction by the appellant's mere
possession of the loaned money
for a few weeks, it was not
estopped from pleading the defense of ultra
vires. Hamburg Bank et al. v. Ouachita Nat.
Bank, 78 Fed. (2d) 100
(C. C. A. 8th, 1935).
court decided that the

appellant

was

estopped

to

Under any view of the doctrine of ultra
vires, where a contract with a
corporation, beyond its granted powers, is fully executed by both parties,
neither of them can assert its
invalidity as a ground of relief against it.
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The courts will not aid either of the parties in setting aside the contract,
First
as to permit a recovery of amounts lost through such contracts.
Nat. Bank v. Stewart, 107 U. S. 676 (1882) ; Holmes Mfg. Co. v. Holmes
so

Metal Co., 127 N. Y. 132, 27 N. E. 831 (1891) ; Lange Soap Co. v. Ward,
(Tex. Civ. App., 1925) ; Wilson v. Carter Oil Co., 46 W. Va.

269 S. W. 851

469, 33 S. E. 249 (1899).
The defense of ultra vires relied on by a corporation rests on public
policy, to protect stockholders from the acts of their agents acting beyond

their powers. Hanlon Millinery Co. v. Mississippi Trust Co., 251 Mo. 553,
158 S. W. 359 (1913). But the defense of ultra vires by a corporation is
not available in a suit based on fraud, nor where it would defeat the ends

justice and work legal wrong. Downs v. Jersey Central Power & Light
Co., 115 N. J. Eq. 348, 170 Atl. 835 (1934). A corporation is estopped to
rely on ultra vires where the contract has been fully executed and no legal
Dome Realty Co. v. Gould, 285 Mass. 294, 189
or moral wrong appears.
N. E. 66 (1934). Neither a court of law nor a court of equity will inter
fere, where the contract has been performed on both sides, to deprive either
the corporation or the other party of money or property acquired under the
contract. First National Bank of Xenia v. Stewart, 107 U. S. 676 (1882) ;
Long v. Georgia Pac. Ry. Co., 91 Ala. 519, 8 So. 706 (1891) ; Fayette Land
Co. v. Louisville & N. R. Co., 93 Va. 274, 24 S. E. 1016 (1896). Strictly
speaking, the defense of ultra vires applies to executory rather than exe
cuted contracts. In re Grand Union Co., 219 Fed. 353 (C. C. A. 2d, 1914) ;
Hayes-Thomas Grain Co. v. A. F. Wilcox Co., 144 Ark. 621, 223 S. W. 357
(1920). In purely executory contracts the law will not interfere, at the
instance of either party, to undo that which it was originally unlawful to
do, and to the doing of which, so long as the contract to that end remained
of

executory, neither party could have coerced the other.
Winchester, 119 Ala. 168, 24 So. 351 (1898).

First Nat. Bank

v.

However, in cases where the contract is executed on one side but
executory on the other, different rules prevail. Some of the courts, includ
ing the House of Lords in England, the Supreme Court of the United
States and the Supreme Courts of Alabama, Massachusetts, Tennessee, and
several other states, have held that a contract with a corporation which is
beyond its powers, or ultra vires, though it may not be otherwise illegal, is
absolutely void, on the ground that a corporation, by reason of its limited
powers, is incapable of making such a contract; that the fact that the con
tract has been executed by one of the parties, and the other has thus
received the consideration for his or its promise, cannot give the contract
any validity. Pittsburg R. Co. v. Keokuk Bridge Co., 131 U. S. 371 (1889) ;
Sherwood v. Alvis, 83 Ala. 115, 3 So. 307 (1887) ; Buckeye Marble v.
Harvey, 92 Tenn. 115, 20 S. W. 427 (1892). An opposite doctrine is held in
the majority of jurisdictions. An act done by a corporation in contraven
tion of its charter, or in the teeth of the law, is void, yet an act which is

merely beyond the

power of

a

corporation, for that it is

not among its

enumerated powers, while ultra vires, may sometimes be upheld on the
ground of estoppel. In re Steele Furniture Co., 18 F. (2d) 490 (C. C. A. 3d,

City Ref. Co., 32 F. (2d) 658 (C. C. A. 8th, 1929) ;
Casting Co., 5 F. (2d) 451 (C. C. A. 8th, 1925). In New
York, Pennsylvania, Wisconsin, New Jersey, and several other states, it
has been held that when a contract with a corporation, which is merely
1927)

;

Gibson

Hummel

v.

v.

Steel

Kansas
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ultra vires and not otherwise illegal, has been fully executed by one of the
parties, so that the other party has received the consideration for his or its

promise, either in money, property or services, the party on whose part the
contract has been executed may maintain an action upon it, and the other
party cannot defeat the action by pleading that the contract is ultra vires;
this is so both in actions by the corporations and in actions against the
corporation. Bath Gas Light Co. v. Claffy, 151 N. Y. 24, 45 N. E. 390
(1896) ; Gilbert v. Citizens Nat. Bank, 61 Okla. 112, 160 Pac. 635 (1916) ;
Camden R. Co. v. Mays Landing R. Co., 48 N. J. Law 530, 7 Atl. 523 (1886).
This right of recovery on ultra vires contracts, executed on one side
but executory on the other, is in quantum meruit and depends on the receipt
and retention of benefits.
However, in cases where the corporation does not
receive the benefits or fruits of the contract, as in the instant case, another
question is presented. A corporation may be estopped to plead ultra vires
where corporate assets have been augmented by money or other property
received on the transaction, but the other party may enforce such estoppel

only when he shows that the benefit derived was direct and material. Bow
Lumber Co. v. Pierson, 110 Tex. 543, 221 S. W. 930 (1920) ; Brand v.
Eastland Lumber Co., 11 S. W. (2d) 600 (Tex. Civ. App., 1934). A corpo
ration which, without authority of its charter, guarantees payment of other
persons' notes without any consideration, is not estopped to plead the defense
of ultra vires. Deaton Grocery Co. v. International Harvester, 47 Tex. Civ.
App. 267, 105 S. W. 556 (1907). A national bank may plead its own want
of power and assert the nullity of an act of its officers or employees only
man

where the bank has received

no benefits from the transaction.
Harper v.
Merchants & Planters Nat. Bank, 68 S. W. (2d) 351 (Tex. Civ. App., 1934).
Money loaned to a national bank could not be recovered on an implied con
tract arising from benefit to the bank, where the money did not go into the

bank's possession but was paid directly by the lender to the bank's stock
holders in liquidation among its stockholders. National Shawmut Bank v.
Citizens Nat. Bank, 287 Mass. 329, 191 N. E. 647 (1934) ; Commonwealth
Trust Co. v. First-Second Nat. Bank, 260 Pa. 223, 103 Atl. 598 (1918).
Where

corporation does not receive any consideration for the notes in
an agreement which was an ultra vires
undertaking, it is not
estopped to deny its validity. Park Hotel v. Fourth Nat. Bank, 86 Fed.
742 (C. C. A. 8th, 1898) ; Lyon Potter Co. v. Sioux
City Nat. Bank, 85
Fed. 120 (C. C. A. 8th, 1898).
The doctrine of estoppel is generally ap
plied only in instances where the fruits of the ultra vires contract have
a

volved in

inured to the benefit of the corporation, but not where the benefit of
per
formance has gone to someone else. Sturdevant Bros. v. Farmers & Mer
chants Bank, 62 Neb. 472, 87 N. W. 156 (1901), aff'd, 69 Neb.
220, 95
N. W. 819 (1903) ; 5 Thompson, Corporations (3rd ed. 1927)
� 1068. In
Nowell

v. Equitable Trust
Co., 249 Mass. 585, 144 N. E. 749 (1924), the
plaintiff having fully performed an agreement on the faith of a guaranty
by the defendant corporation, the defense of ultra vires was allowed to be
set up against any recovery on the contract of
guaranty, which was ultra

vires the trust company, where no benefits inured to the
corporation. Cali
v. Kennedy, 167 U. S. 362
(1897) ; McCormick v. Market Bank,
165 U. S. 538 (1897) ; Merchants Bank v.
Baird, 160 Fed. 642 (C. C. A.
Where it is not shown that the bank had received and
8th, 1908)
appro
priated any benefits, it is not estopped from defending on the grounds of

fornia Bank
.
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lack of authority of its officers in assuming an obligation which was
beyond the power of the officers or of the bank itself. Hutchinson Whole
sale Grocery Co. v. Hudson State Bank, 135 Kan. 374, 11 P. (2d) 277
(1932). Harsh though the rule may be, that an ultra vires contract from
which a corporation receives no benefit is unenforceable, and though it
occasionally may work a hardship on those so dealing with corporations, it
is appropriately answered by the instant case "that the settled law can
not be unsettled in order to rescue one who has been improvident from his
own inadvertencies."
In the application of this rule both the federal and
a

state courts

are

in accord.

R. H. O'M.

CRIMINAL LAW

�

The defendant

Evidence

was

Demeanor of Defendant After Crime.

�

convicted of

a

murder committed

during

a

bank

The day after the robbery, and before his arrest, he had con
versed with a sheriff concerning other matters. The trial court, on objec

robbery.

tion

by the state, refused

fendant's acts, demeanor,
this was reversed.
The
exclusion of the evidence

duct

was

testify as to the de
during the conversation. On appeal,

to allow the sheriff to

or

conduct

Supreme Court of South Dakota held that the
prejudicial error, since the defendant's con

was

material to show whether the defendant

was

nervous,

excited,

and scared, or had a clean conscience and was innocent. State v. Strain,
S. D.� 262 N. W. 237 (1935).
Frequently judicial tribunals have considered the value and admissibil

�

,

ity of testimony affecting the accused's conduct subsequent to the commis
sion of a crime. Such testimony, if of a nature tending to prove the guilt
of the defendant, as a general rule, has been held relevant.
2 Wharton,
Criminal Evidence (10th ed. 1912) � 922. Any indications of a conciousness of guilt, however minute or insignificant, have been held to be worthy
of consideration as evidence. McAdory v. State, 62 Ala. 154, 159 (1878).
On the other hand, the converse has been true of evidence brought for
ward to uphold the defendant's innocence.
The reasoning behind the rule
of not allowing this type of testimony seems to be that an appearance of
innocence, inferred from conduct, is mainly not reliable, inasmuch as such
conduct may be feigned and artificial. 1 Wigmore, Evidence (2d ed. 1923)
� 293; Campbell v. State, 23 Ala. 44, 79 (1853).
Undoubtedly, the ready willingness of the courts to allow evidence
which may tend to fasten guilt upon the accused has been due to the fact
that the state is compelled to overcome the legal presumption of innocence
in favor of anyone charged with a crime.
the cases seem to be in accord. State v.

In respect of such testimony,
203 Iowa 94, 212

Vandewater,

(1927) ; Bartlett v. State, 115 Neb. 148, 211 N. W. 994 (1927).
v. Anthony et al., 166 La. 793, 117 So. 921 (1928), a bill of
exceptions was taken to the action of the trial judge in overruling the
defendants' objections to certain questions propounded to a witness for the
state with the view of showing the demeanor and appearance of the de
The witness testified that the
fendants the day following the murder.
N. W. 339

In State

defendants

ghastly

look

were
on

very excited and

his face.

On

nervous

appeal, it

was

and that one of them had a
maintained that, although the
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might not justify an inference of guilt, nevertheless,
jury might consider it in conjunction with all the other facts.
In State v. Cade, 326 Mo. 1132, 34 S. W. (2d) 82 (1930), evidence
that the defendant, after shooting his stepson, refused to give up the keys
to his automobile to enable others to take the wounded man to a hospital
defendants' conduct

the

was

held admissible to show the defendant's attitude and behavior after

People v. Minchella, 268 Mich. 123, 255 N. W. 735 (1934),
charged with kidnapping a small boy. Testimony of an
officer that the defendant, on being arrested, attempted to bribe him was
held properly admissible as evidence of the defendant's guilt, where the
defendant had previously been identified as one of the abductors.
How
"There is no presumption that a man
ever, in that case, the court said:
who is arrested is guilty of any offense.
What he may say or do is
admissible in its bearing upon the effect of the arrest upon him."
255

the homicide.

the defendant

In

was

N. W. at 737.

However, in admitting the acts and conduct of the accused as tending
innocence, the courts have seemed unwilling to go further
than to allow an explanation of circumstances surrounding a flight, resist
ance to arrest, and similar conduct in connection with the charge against
2 Wharton, Criminal Evidence (10th ed. 1912) � 950.
the accused.
Then too, negative conduct of the defendant, such as that he had an oppor
tunity of flight and did not use it, or a chance to conceal a crime and did
not do so, has not been given the status of proper testimony, on the ground
to establish his

that such acts tend to make evidence in the accused's favor.

State

v.

Misick, 101 Mo. 260, 274, 14 S. W. 212, 215 (1890) (voluntary surrender
excluded) ; Bailey v. State, 94 Miss. 863, 48 So. 227 (1909) (refusal to
accept opportunity to escape from prison excluded)
Nevertheless, in State
v. Vaigneur, 5 Rich. Law Rep.
391, 403 (S. C. 1852), the defendant's
singular behavior, which was invoked to raise an idea that he was scarcely
a responsible agent, was
held proper as evidence.
Then again, one is
faced with the proposition that the acts, conducts and statements of the
accused, occurring before or after the commission of a crime cannot be
admitted, unless constituting part of the res gestae. Rountree v. State,
20 Ala. App. 225, 101 So. 325 (1924) ; Glover v. State, 226 Ala. 578, 148
So. 160 (1933).
.

Nevertheless,

in criminal

prosecution, the presumption of innocence is

conclusion drawn by the law in favor of the citizen. His innocence is
�considered established until sufficient evidence is introduced to overcome
a

this

presumption which the law has created. Coffin v. United States, 156
U. S. 432, 458, 459 (1894). Many cases arise, such as the present one, where
evidence against the accused is mainly circumstantial and based largely
upon identification of the defendant by witnesses to the crime.
If proof
is introduced which has a tendency to support the truth of the defendant's

alibi, and if looking to all the evidence, inculpatory and exculpatory, the
jury should entertain a reasonable doubt as to the prisoner's presence at
and participation in the crime, a verdict of acquittal should be returned.
People v. Ahrling, 279 111. 70, 116 N. E. 764 (1917). If evidence against
the accused is purely circumstantial and facts tend to show that another
person may be the guilty party, any such evidence tending to prove the
guilt of another to the exclusion of the defendant would be relevant. Re
fusal to let such

testimony

go to the

jury would be prejudicial

error.

Ex
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Acree, 63 Ala. 234 (1879) ; Cannon v. State, 17 Ala. App. 82, 81 So.
(1919) ; Swoope v. State, 19 Ala. App. 254, 96 So. 728 (1923).
In Mobley v. State, 41 Fla. 621, 26 So. 723, 733 (1899), the court
said, citing Stevenson v. Stewart, 11 Pa. St. 307 (1849) : "The rule with
reference to the admissibility of indirect, collateral or circumstantial evi
Parte
860

dence is that great latitude is to be allowed in the reception of indirect or
It includes all evidence of an indirect nature,
whether inference afforded by it be drawn from prior experience, or be a
circumstantial evidence.

reason from the circumstances of the particular case, or of
aided by experience. The competency of a collateral fact to be used
as the basis of legitimate argument is not to be determined by the con
clusiveness of the inferences it may afford in reference to the litigated

deduction of
reason

fact.
the

It is enough if these may tend, even in a slight degree, to elucidate
inquiry, or to assist, though remotely, to a determination probably

founded in truth."
B. G.

EQUITY Equitable Assignments
signees.
�

�

Priority

of

McK., JR.

Rights of Successive As

In 1933, Flower recovered a judgment against Goodyear Tire & Rubber
Company. The action was brought in 1923. In the meantime, Flower
had made several written assignments of parts of this fund and these, at
the time of judgment, exceeded the amount of the judgment. Whereupon,
an agreement in writing was entered into between the plaintiff, Flower,
and the several assignees whereby the assignees admitted the validity of
each other's assignments and the plaintiff, without regard to priorities,
paid to each assignee an agree sum. These payments exhausted the fund
except for $11,200, which was left in plaintiff's hands to cover a claim
against the judgment by one Stoneman under an assignment made by
Flower to

payment for legal services. Stoneman did not enter the
situation, the agreement further provided that
plaintiff would commence a bill of interpleader against the various
assignees including Stoneman, for the purpose of testing Stoneman's right
to enforce his claim against the undistributed balance of $11,200 and so
much of this sum as the court should not order to be paid to Stoneman
should be distributed to named assignees, parties to the agreement, in the
same proportion in which they shared in the initial payments.
The bill
secure

To meet this

agreement.

of

interpleader

was

brought.

The

plaintiff paid the

money

into court.

party defendant interested in
this fund, on the ground that in 1924 he had lent $1,000 to Flower on an
informal oral assignment of the claim against the plaintiff. Rudnick was
not a party to the aforementioned agreement and tht existence of an
assignment to him was not known either to the plaintiff or the other
assignees at the time the agreement was made. The trial judge found and
One Rudnick

was

allowed to intervene

as

a

assignment enforceable in equity was made by Flower to
portion of his Goodyear claim to secure repayment
to Rudnick of his loan to Flower, that this assignment was next in point
of time after Stoneman's assignment and it is valid and effectual to entitle
Rudnick to be paid out of the fund in court after payment of a sum
found to be due to Stoneman.
Held, that an assignment prior in time,
ruled, that

an

Rudnick of

a

sufficient

even
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debtor, is prior in right to assignments to subse
197
Goodyear Tire & Rubber Co. v. Bagg et al., Mass.

without notice to

quent assignees.

�

�

,

N. E. 481

(1935).
Although the assignment here is what is sometimes called an "equita
ble" assignment, the rule still holds, for the law governing all assignments
of choses in action of the kind here involved had its origin in equity, and
priorities among them are determined without regard to any distinction
between legal and equitable titles. Fairbanks v. Sargent, 104 N. Y. 108, 9
N. E. 870 (1887) ; see Lexington Brewing Co. v. Harmon, 155 Ky. 711,
715, 160 S. W. 264 (1913).
There is

a

decided division of

to whether notice of

assignment

authority

to

a

among the various states as
indispensable in order to

debtor is

perfect the assignee's title. It may be said that at least numerically the
authorities are about equally divided. The rule prevailing in England is
that enunciated in Dearie v. Hall, 3 Russ. 1 (Ch. 1830), to wit: Priority
of notice to the debtor gives priority of right to a later assignee over an
earlier assignee of a chose in action. Whatever view may be entertained
as to the English doctrine, the second assignee is in the following cases
clearly entitled to supplant the first assignee: (1) If, acting in good
faith, he obtains payment of the claim assigned, Bridge v. Connecticut
Company, 152 Mass. 343, 25 N. E. 612 (1890) ; see Bradley v. Root, 5
Paige 632, 640 (N. Y. 1836) ; (2) If he reduces his claim to judgment in
his own name, Judson v. Corcoran, 17 How. 612 (1854) ; (3) If he effects
a novation with the obligor, whereby the obligation in favor of the assignor
is superseded by a new one running to himself, New York & New Haven
R. R. Co. v. Schuyler, 34 N. Y. 30 (1865) ; Strange v. H. & T. C. R. R. Co.,
53 Tex. 162 (1880) ; (4) If he obtains the document, containing the obliga
tion, when the latter is in the form of a specialty, In re Gillespie, 15 Fed.
734 (S. D. N. Y. 1883) ; Fisher v. Knox, 13 Pa. 622 (1850).
In all these
situations, having obtained a legal right in good faith and for value, the
prior assignee cannot properly deprive him of this legal right.
In the case under discussion, it was contended that the agreement of
1933 amounted to a novation.
But the court said, at p. 483, "Nor can
the agreement of 1933 be construed as a novation which was equivalent
to payment of the fund to the subsequent assignees. The plaintiff assumed
no new and absolute obligation in substitution for its liability on the
judgment whereby it undertook to pay to the appellants so much of $11,200
as the court should not order
paid to Stoneman. The $11,200 was nothing
but the unpaid portion of the original judgment against the plaintiff."
Until the

of Salem Trust

Company v. Manufacturers' Finance
decided, there was room for some
doubt as to the prevailing federal doctrine. In Spain v. Hamilton's Admin
istrator, 1 Wall. 604, 624 (1863) the Court said: "But in order to perfect
this title against the debtor it is indispensable that the assignee should
immediately give notice of the assignment to the debtor, for otherwise
a priority of
right may be obtained by a subsequent assignee, or the debt
may be discharged by a payment to the assignee before such notice."
All
doubt, however, should have been dissipated with the decision in Salem
Trust Co. v. Manufacturers' Finance Co., supra, where the Court said at
p. 199, "If equities are equal the first in time is best in right. While there
are contingencies which entitle the second to
prevail over the first assignee,

Company,

case

264 U. S. 182

(1924),

was
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we hold that mere priority of notice to the debtor by a second assignee,
who lent his money to the assignor without making an inquiry of the
debtor, is not sufficient to subordinate the first assignment to the second."
Notwithstanding this seemingly clear enunciation as to the federal

doctrine, there was a statement made in Schumann v. Bank of California,
Association, 114 Ore. 336, 233 Pac. 860 (1925), to the effect that
it is unquestionably the rule in the federal courts and in many other
jurisdictions, as well as in England, that, as between two successive bona
fide purchasers of the same chose in action, their relative rights thereto
will depend upon the priority in which the notice was given, and that the
one who first gave such notice will be preferred over the other, without
regard to the order of time in which the assignments were made. How
ever, it is by no means certain that the decision in Salem Trust Co. v.
Manufacturers' Finance Co., supra, had been published at the time the
decision was prepared in Schumann v. Bank of California, National Assn.,
The statement clearly indicates at least the uncertainty which
supra.
existed as to the prevailing federal doctrine prior to 1924.
Another very important point decided in Salem Trust Co. v. Manu
facturers' Finance Co., supra, was that the federal courts were not bound
by the law of the jurisdiction in which the case originated insofar as this
particular question was concerned. As to this the court said at p. 191,
"The question is one of general law, not based on any legislation of the
state or local law or usage, and the lower court rightly decided that it
was not bound by the rule applied in the decisions of the highest court
of Massachusetts."
It is quite apparent that this may become very
important, especially when circumstances are such as to allow a choice
of courts in which an action may be brought and where the local rule
differs from the federal doctrine.
In the case under discussion, however,
the point had no significance, inasmuch as Massachusetts follows the
National

federal rule.
J. V. D.

EQUITY Validity of Assignment of Rights Under Insurance Policy
Against Subsequent Attaching Creditor.
�

The deceased held two

as

policies of life insurance, both of which named
beneficiary. The day after the death of the insured, his widow
by a writing assigned her rights in the policies to the undertaker to take
care of burial expenses, neither party giving
notice to the insurance
Four days after the death of the insured a writ of attachment
company.
issued on a judgment obtained prior to his death, the insurance company
being summoned as garnishee. Action was brought by the attaching cred
itor to have the assignment declared invalid.
Held, not a valid legal
assignment, but a valid equitable assignment giving the assignee priority
over the subsequent attachment.
Wilmington Morris Plan Bank v. Longacre et a7.,� Del.� 180 Atl. 642 (Super. Ct. 1935).
A life insurance policy is a chose in action.
Steele v. Gatlin, 115 Ga.
929, 42 S. E. 253 (1902). To make an assignment, valid at law, the
subject matter must have actual or potential existence at the time of the
assignment. 3 Story, Equity Jurisprudence (14th Ed. 1918) � 1393.
Any objection to the validity of the assignment in the principal case
his wife

as

,

on
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this ground would seem to be overcome by the fact that the insured was
proof of death had been made to the insurer. The agreement

dead and
was

not

a

mere

promise

to

pay out of

a

particular fund, but

was

an

Where there is an
absolute assignment of the proceeds of the policy.
actual or constructive appropriation of the fund, so as to confer a complete

right in the assignee, the assignment is recognized in equity.
Speckman, 157 Fed. 815 (C. C. A. 3d, 1907). The distinction
between legal and equitable assignments is virtually done away with in
some states, where the reformed procedure requires that actions be brought
in the name of the real party in interest.
Such procedure has been held
applicable to assignments of choses in action where the fund has potential
existence.
Close v. Independent Gravel Co., 156 Mo. App. 411, 138 S. W.
The principal case is, however, not a suit by the assignee,
81 (1911).
but by a third party claiming rights superior to those of the assignee.
To be assignable, a chose in action must be one which would pass to
the personal representative of the assignee as an asset of his estate, in
the event of his death.
Garford Motor Truck Co. v. Buckson, 34 Del. 103,
143 Atl. 410 (1927) ; 3 Pomeroy, Equity Jurisprudence (4th Ed. 1918)
� 1275. The vested right of the beneficiary of an insurance policy is such
a chose in action.
Franklin Life Ins. Co. v. Galligan, 71 Ark. 295, 73
S. W. 102 (1903).
and present

Smedley

v.

To make

valid legal assignment there must be privity between the
action, but although the debtor or depositary had no notice
of the rights of the assignee, equity will recognize an equitable property
in the fund which is enforceable without assent of the depositary.
3
Pomeroy, Equity Jurisprudence (4th Ed. 1918) � 1280. Even where
the policy which is the subject of the assignment requires that notice be
given the insurer, equity will enforce the transfer when notice is lacking.
Brierly v. Equitable Aid Union, 170 Mass. 218, 48 N. E. 1090 (1898). Had
the policy in the ease under discussion required such notice, it would
have been a provision solely for the benefit of the insurer which might
have been waived, in which case the assignment would still be enforceable
in equity; and, according to the holding in Brierly v. Equitable Aid Union,
The
supra, the assignment would be upheld in the absence of waiver.
instant case is, however, not an action between the insurance company
and the assignee, but is by a third party, who would not be affected by
notice given the insurance company by the assignor or the assignee.
The equitable interest of the assignee is recognized whether the assign
ment be oral or in writing, and the beneficiary is held to retain mere legal
possession of the policy, the beneficial interest passing to the assignee.
Travelers' Ins. Co. v. Mayo, 103 Conn. 341, 130 Atl. 379 (1925). Another
characteristic of assignments of choses in action which equity alone will
recognize is the partial assignment of a fund. At law the debtor might
discharge his obligation by payment to the original creditor even in the
face of notice of the assignment, Mandeville v. Welch, 5 Wheat. 277 (1820) ;
but equity will enforce the rights of assignees under partial assignments,
even when made without notice to the debtor.
James v. Newton, 142 Mass.
366, 8 N. E. 122 (1886).

parties

a

to the

The doctrine of equitable assignment giving the assignee rights superior
a subsequent attaching creditor was set forth in
Holroyd v.
Marshall, 10 H. L. Cas. 191 (1862). That was the case where a mortgagee
to those of
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given priority over the rights
goods or fund to
In the
be assigned need not be in esse at the time of the assignment.
instant case that contingency is non-existent, inasmuch as proof of death

of

goods to be acquired in the future

of the creditor.

It is

an

was

illustration of the rule that the

had been made and the insurance company held the fund for the bene

ficiary, who had a vested right to the proceeds. In Holroyd v. Marshall,
supra at 223, the court supports the theory that notice to the attaching
creditor is unnecessary, although in that case notice was given by way
of the recording of the mortgage.
Unless the plaintiff in the principal case had an equity in the fund
which was superior to the interest of the assignee, there could be no
There was no claim in the case of any attempt to defraud
recovery.
creditors of the insured; nor did the attaching creditor extend any credit

policies, or show that it knew of the existence of the
attaching creditor could take, then, no better title than
that of the widow. Travelers' Ins. Co. v. Mayo, supra; Greenwich Ins. Co.
There is no doubt of the
v. Columbia Mfg. Co., 73 111. App. 560 (1898).
validity of the assignment in the principal case, as it is a complete transfer
to the assignee of the right to the fund given for valuable, present con
sideration, before attachment by the plaintiff.
on

the faith of the

insurance.

The

E. J. Q., Jk.
CORPORATIONS� Municipally
Delegation of Legislative Power.

MUNICIPAL

Owned

Public

Utility-

plaintiff, a public utility corporation, operates wholly within the
Illinois, under the jurisdiction of the State Commerce Commission.
The city issued, and the plaintiff now owns, a franchise to conduct busi
ness in the city, where its investment, exclusive of generation and trans
mission facilities, exceeds $150,000.
On December 1, 1933, the Centralia
city council adopted a resolution directing the mayor to apply to the Fed
eral Administrator of Public Works for a loan of $428,000, and a grant of
$147,000, for the purpose of constructing a municipally owned electric
public utility. The plaintiff protested to the State Advisory Board, and
offered to show cause why such application should not be granted.
The
application was granted without a hearing, and the plaintiff filed a written
protest with the board. On November 30, 1934, the city council passed an
ordinance authorizing the sale of public utility certificates in the sum of
$477,000, which certificates were to be bought by the Administrator for
financing the proposed construction. The Administrator agreed to cancel
30 per cent of these certificates, thus working a grant, or gift, of that
amount to the city.
The ordinance set out in general terms what was to
be done with the money, and an election was held, at which the action of
the council was ratified by the voters. The plaintiff filed a bill in equity to
enjoin the city from carrying out any activity in connection with the pro
posed contract. Held, that injunction should be granted. The proposed
contract was invalid as a violation of Illinois statutes providing for free
competitive bidding on municipal contracts, and as an unwarranted dele
gation to the Administrator of legislative power that could be exercised by
the city council only. Illinois Power & Light Corp. v. City of Centralia, III.,
11 F. Sunp. 874 (E. D. 111. 1935).
The

state of
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The

plaintiff, in attacking the constitutionality

legality of an act,
respect to whom the

or

must show that he is within the class of persons with

act complained of is unconstitutional. By manifest authority, however, the
plaintiff is within this class of persons. The plaintiff has a non-exclusive
franchise, it is true, but even a non-exclusive franchise is property, and,
as such, has the protection of the law as against those attempting to exer
cise the privileges of the franchise illegally.
Campbell v. Arkansas-Mis
souri Power Co., 55 F. (2nd) 560 (C. C. A. 8th, 1932) ; Gallardo v. Porto
Rico Light & Power Co., 18 F. (2nd) 918 (C. C. A. 1st, 1927) ; Brooklyn
City Ry. Co. v. Whalen, 229 N. Y. 570, 128 N. E. 215 (1920) ; Citizens
Electric Ilium. Co. v. Lackawanna and W. V. P. Co., 255 Pa. 145, 99 Atl.
462 (1916) ; Oklahoma Utilities v. City of Hominy, 2 F. Supp. 849 (N. D.
Okla. 1933) ; Duke Power Co. v. Greenwood County, 10 F. Supp. 854 (W. D.
S. C.

1935).

The city has the power to enter the public utility field.
Municipal
Ownership Act [III. Rev. Stat. (Smith-Hurd, 1930) c. Ill, � 96 et seq.].
If it does this without

statutory power, there
though its own fran
chise be rendered worthless thereby, because it possesses only a non-exclu
can

be

no

exceeding its authority
ground of complaint by the plaintiff,

or

even

sive franchise.

New Orleans, M. T. & R. Co. v. Ellerman, 105 U. S. 166
(1881); Skaneateles Waterworks Co. v. Skaneateles, 184 U. S. 354 (1901).

An Illinois municipality may not finance the construction of a munici
pally owned public utility by issuing certificates of indebtedness unsecured
by a mortgage. The Municipal Ownership Act, supra, provides only for
construction or purchase financed by bonds or mortgage certificates. Since
powers granted to a municipal corporation are strictly construed against
it, and are not enlarged by construction, the proposed method of financing
was illegal.
City of Chicago v. Northern Paper Stock Co., 337 111. 194, 168
N. E. 884 (1929) ; People ex rel. McDonough v. Marshall Field & Co., 355
111. 633, 189 N. E. 885 (1934) ; City of Rockford v. Nolan, 316 111. 60, 146
N. E. 564 (1925) ; Arms v. City of Chicago, 314 111. 316, 145 N. E. 407
(1924)
.

The proposed contract had a large number of provisions as to the
authority over the work that was to be reserved to the Administrator. All

bought by the Administrator, who was to have the
price to be paid both for materials and for labor. The
work also had to be done to the "satisfaction of the Administrator," and
in case of a dispute the Administrator's decision was to be final.
The
Administrator also had the right to cancel the contract at any time if any
of the conditions were broken, or if the financial condition of the city were
to change unfavorably.
It also provided that all contractors should com
ply with the code to which they were subject under the National Industrial
Recovery Act [48 Stat. 196 (1933), 15 U. S. C. A. � 703 (1934)]. Thus,
the city would have had no control of the work at all. The state legisla
ture may not make a valid delegation of legislative powers.
It has been
long settled by Illinois decisions that an act must be complete when it
leaves the legislature. If it leaves to any ministerial officer the definition
of the thing to which the act applies, or any discretion as to the subject
matter of the act itself it is an unwarranted delegation of legislative
Noel v. People, 187 111. 587, 58 N. E. 616 (1900) ;
power, and is invalid.
materials

were

final decision

as

to be

to the
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Moore, 287 111. 233, 122 N. E. 548 (1919) ; Wilton v. Hamilton,
82, 176 N. E. 333 (1931). Since the city derives all its powers
from the legislature, and since these grants of power by the legislature
are made, not to an officer, mayor, or other individual, but to the city
council, and the city council may not in turn grant this power to any one
else, it must be exercised by them, or not at all. Hibbard & Co. v. City of
Chicago, 173 111. 91, 50 N. E. 256 (1898) ; Wood v. City of Chicago, 205
111. 70, 68 N. E. 712 (1903) ; People v. Clean Street Co., 225 111. 470, 80
N. E. 298 (19Q7).
The proposed contract was invalid as an unwarranted
delegation of legislative power on the part of the city council. People v.
Sholem, 294 111. 204, 128 N. E. 377 (1920) ; City of Chicago v. Matthies,
320 111. 352, 151 N. E. 248 (1926) ; People v. Barnett, 344 111. 62, 176 N. E.
108 (1931) ; People v. Beekman & Co., 347 111. 92, 179 N. E. 435 (1931) ;
Peopel v. Yonker, 351 111. 139, 184 N. E. 228 (1932) ; Schireson v. Walsh,
354 111. 40, 187 N. E. 921 (1933).
It has long been the policy of the legislature of Illinois to preserve
the right of letting contracts to the lowest responsible bidder, and this
right is protected by statute. III. Rev. Stat. (Smith-Hurd, 1930) c. 24,
� 319. It is illegal for any city to agree to let contracts only to a certain
class of bidders, such as those who have complied with an act of Con
gress, since held unconstitutional, as the National Industrial Recovery
Act, supra \_Schechter Poultry Corp. v. United States, 295 U. S. 495
(1935)], or who have complied with any other conditions restricting the
class of those who might bid. Holden v. City of Alton et al., 179 111. 318,
53 N. E. 556 (1899) ; Fishburn v. City of Chicago, 171 111. 338, 49 N. E.
532 (1898) ; Adams v. Brenan et al., 177 111. 194, 52 N. E. 314 (1898).
The court declined to rule on the federal constitutional questions
raised by the plaintiff, on the grounds that fatal defects existed under the
state constitution and statutes, quoting Cooley:
"Neither will a court, as
a general rule, pass upon a constitutional question, and decide a statute to
be invalid, unless a decision on that very point becomes necessary to the
Kenyon

v.

344 111.

determination of the

cause.

While the courts cannot shun the discussion

questions when fairly presented, they will not go out of
find such topics." Cooley, Constitutional Limitations (8th

of constitutional
their way to
ed. 1927) 338.

D. G. R. McD.

PARTNERSHIP�Liability of
The

plaintiff

was

Partnership

for

Injury

to Partner's Wife.

injured by the negligent operation of

an

automobile

driven by her husband, owned and being operated for the benefit of the
partnership of which her husband was a member. She sued the members
of the partnership, jointly and severally, to recover for the injury. Held,
that the

against

plaintiff could

not maintain

any of its several members.

N. E. 23

an

action

Caplan

against the partnership, nor
Caplan, 268 N. Y. 445, 198

v.

(1935).
arriving at its decision, the court first considered the problem with
respect to the wife's right to maintain an action for a tort committed on
At common law the wife could not sue her
her person by her husband.
husband in tort. This principle was adopted by the court and is followed
In

by
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majority of jurisdictions, in spite of the

the

enactment

of

Married

Women's Acts giving married women the right to sue, unless the particu
lar act permits the wife to bring suit against her husband for injuries to
her person. Thompson v. Thompson, 218 U. S. 611 (1910). At least nine
states have changed the above rule by statute, and, therefore, we expect
decisions contrary to that in the instant case, under similar facts. Wait v.
Pierce, 191 Wis. 202, 209 N. W. 475, 48 A. L. R. 276 (1926) ; Penton v.
Penton, 223 Ala. 282, 135 So. 481 (1931) ; Katzenberg v. Katzenberg, 183

Ark. 626, 37 S. W. (2d) 696 (1931) ; Kalomian
139 Atl. 635 (1927) ; Earle v. Earle, 198 N. C.

v.

Kalomian,

411,

107 Conn.

151 S. E. 884

86,
(1930) ;

Fitzmaurice, 62 N. D. 191, 242 N. W. 526 (1932) ; Purdue v.
129, 166 S. E. 101 (1932) ; Fiedler v. Fiedler, 42 Okla.
124, 140 Pac. 1022, (1914) ; Gilman v. Gilman, 78 N. E. 4, 95 Atl. 657
(1915).
Finding, therefore, no liability on the part of the husband individually
as a partner, the court found that there could be no partnership liability.
"A partnership is not like a corporation which is a legal entity having
In re Peck, 206 N. Y.
certain rights and subject to defined liabilities."
55, 60, 99 N. E. 258, 259 (1912). In the field of liability for torts it is
especially apparent that a partnership cannot be regarded as an entity
independent of the persons who compose it. Partnership liability is joint
and several.
Kavanaugh v. Mclntyre, 210 N. Y. 175, 104 N. E. 135,
aff'd, 242 U. S. 138 (1916). This being true, it follows that the part
nership cannot be sued by the wife because of the necessity of naming her

Fitzmaurice

Pardue,

v.

167 S. C.

husband

as a

joint defendant

and this she cannot do because of the

common

law barring suit against her husband. Failure to name her husband as a
co-defendant leaves the action of the wife open to a plea, by the partnership
as such, of non-joinder of necessary parties.
In either case the wife fails
to sustain her

Were
would be

a

cause

of action.

partnership

a

complete legal entity,

as

is

a

corporation, there

such obstacle to recovery, under some decisions. Schubert v.
Schubert Wagon Co., 249 N. Y. 253, 164 N. E. 42, 64 A. L. R. 293
no

August
(1928). In that case, a corporation was held liable for the injuries inflicted
on the plaintiff by its agent, her husband, who was himself immune to suit.
Even as against a corporation there is a division of authority as to whether
the servant's liability is a condition precedent to the master's liability, or
whether the master's liability is traceable, not through the servant's liabil
ity, but through the servant's wrongful act. Raines v. Mercer, 165 Tenn.
415, 55 S. W. (2d) 263 (1932) ; Belleson v. Shilbeck, 185 Minn. 537, 242
N. W. 1 (1932) ; Hensel v. Hensel Cab Co., 209 Wis. 489, 245 N. W. 159
(1932) ; Schubert v. August Schubert Wagon Co., supra.
A

more

the wife to

difficult question presents itself when we consider the right of
the other partners individually.
On this issue there was

sue

vigorous dissent by two members of the court. Under Section 4 (3) of the
Uniform Partnership Law, the principles of agency are applicable to the
law of partnership. Perhaps it would be more accurate to say that "each
partner acts, as to himself, as a principal, having a joint interest in the
partnership property and, as to each other partner, as a general agent."
First National Bank v. Farson, 226 N. Y. 218, 221, 123 N. E. 490, 491
(1919)
Accepting the rule as to the test of the master's liability, as laid
down in Schubert v. August Schubert Wagon Co., supra, and recognizing
.
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applicability of the principles of agency to partnerships, the majority
of the court nevertheless found that "to hold the other partners individ
ually liable for fault of a co-partner, though the erring partner is immune,

the

an anomaly."
Caplan v. Caplan, supra, 198 N. E. at 26. This
confusing in view of the further statement, "if the trespass had
been committed by an employee rather than a partner who was immune
from liability, an action might be maintained against any partner indi
vidually." Ibid. If one partner is the general agent for his co-partners
and the character of the agent's act, and not his liability therefor, is the
test of the master's liability, what difference should it make whether the
tortfeasor-agent is a third party or the partner-agent himself?

would create
is

more

The court offers no case in support of its position of not creating a
legal "anomaly," but relies upon Section 24 of the N. Y. Partnership Law:
"Where, by any wrongful act or omission of any partner acting in the
loss or injury is
ordinary course of the business of the partnership,
caused to any person, not being a partner
the partnership is liable
therefor to the same extent as the partner so acting or omitting to act."
Also upon Section 25: "All partners are liable:
1. Jointly and severally
for everything chargeable to the partnership under sections twenty-four
and twenty-five.
." Though the court justifies its position by a literal
interpretation of this statute, it seems apparent that the statute is limit
ing partnership liability to a much narrower scope than the common law
rule of the principal's liability for torts of his agent, as interpreted and
adopted by the courts of New York in Schubert v. August Schubert Wagon
Co., supra.
.

.

.

.

.

.

.

.

J. J. D.

TAXATION

�

Indians

�

Tax

on

Income

Received

from

Sale

of

Mineral

Resources.
A member of the Osage tribe of Indians who had received

a

certificate

competency from the Secretary of the Interior, paid a tax, under
test, which had been levied by the state on income received as his pro
of

share of

tribe.

revenues

derived from the sale of the mineral

He contended that such

a

tax

was a

mentality and therefore unconstitutional.
Indian

as

resources

tax

on

a

resources

governmental

pro
rata

of the
instru

Held, income received by

an

his pro rata share of revenues derived from the sale of mineral
of the tribe is taxable by the state.
Leahy v. State Treasurer

of Oklahoma,� Okla.� 49 P. (2d) 570 (1935).
,

While, in general, tax exemptions are not to be presumed and statutes
conferring them are to be strictly construed, Heiner v. Colonial Trust Com
pany, 275 U. S. 232 (1927) ; the contrary is the rule to be applied to tax
exemptions secured to the Indians by agreement between them and the
As was
Federal Government.
Choate v. Trapp, 224 U. S. 665 (1912).
stated in Worcester v. State of Georgia, 6 Pet. 515, 581 (1832), "The
language used in treaties with the Indians should never be construed to
their prejudice. If words be made use of, which are susceptible of a more
extended meaning than their plain import, as .connected with the tenor of
the treaty, they should be considered as used only in the latter sense."
And see Carpenter v. Shaw, 280 U. S. 363 (1930).
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Power to tax property of Indians has been consistently denied to the
states, when the property is under the control of the United States. In
v. Rickert, 188 U. S. 143 (1903), where the state attempted
levy a tax on Indian land held in trust by the United States and on
personal property of the Indian purchased with money given him by the
government, it was held that such a tax was a tax upon a governmental
instrumentality. While considering a tax levied upon profits derived from
a lease of Indian mineral lands, the court said that "A state's power of
taxation is broad and complete and extends to all classes of property and
occupations, and would not be open to objection because exerted upon this
coal as property, or the right to mine it, unless it would thereby hinder or
defeat the means employed by the Government in carrying out its policy
toward the Indians, in which case it would yield validity in favor of the
superior power." Missouri, Kansas and Texas R. Co. v. Meyer, 204 Fed.
140, 145 (W. D. Okla. 1913). Again, in United States v. Dewey County,
14 F. (2nd) 784 (D. S. D. 1926), the court held that the state could
not tax personal property of an Indian even though he had received a
patent in fee simple from the United States. A tax upon a percentage of
gross receipts from the operation of a mine leased from the Indian tribe
was held to be a privilege tax and void as a tax upon a federal instru
mentality. Choctaw, Oklahoma and Gulf R. Co. v. Harrison, 235 U. S.
292 (1914).

United States

to

However,

since

the

government is slowly emancipating the Indian,

imposed upon him with the privileges of
citizenship. Shaw v. Oil Corporation, 276 U. S. 575 (1928). Although in
this regard the fact of citizenship does not of itself mean complete emanci
pation or the placing of the Indian beyond the reach of Congressional regu
lations adopted for their protection.
United States v. Nice, 241 U. S.
591 (1916).
Where an Indian freed woman had secured the power to
alienate her land it was held that in obtaining this right she subjected the
land to taxation.
Lands pur
Sweet v. Shock, 245 U. S. 192 (1913).
chased from funds held by the United States in trust subject to disburse
ment under the supervision of the Secretary of the Interior were held to
be taxable by the state.
United States v. Gray, 284 Fed. 103 (C. C. A.
8th, 1922)
the burden of

paying

taxes is

.

Where it is quite evident that the guardianship of the United States
over the Indian no longer continues, the property of the Indian may be
taxed
was

by the

In McCurdy v. United States, 246 U. S. 263 (1918), it
Congress did not confer upon the Secretary of the Interior

state.

held that

authority to exercise such power under the circumstances of the case to
give immunity from state taxation to property purchased with released
funds. Again, in Work v. Lynn, 266 U. S. 161 (1924), it was held that
the Secretary of the Interior could exercise no direct control over the use
or investment of the money after it was paid to the guardian.
This view
is well stated in Choteau v. Burnet, 283 U. S. 691, 695 (1931), where the
Court stated, "His share of the royalties from oil and gas leases was
payable to him without restriction upon his use of funds so paid. It is
evident that as respects his property other than his homestead his status
is not different from that of any citizen of the United States." The hold
ing in the instant case follows the view expressed in the Choteau case,

where the facts

were

similar and the court decided that money held

by

488
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the Indian

longer within the control of the Federal Government
as a governmental instrumentality.
It is interesting to note that in the instant case there is a strong
dissent by Chief Justice McNeill, based on the theory that a tax on the
royalties was a tax on the corpus. Pollock v. Farmers Loan and Trust
Company, 157 U. S. 429 (1895). It has been held that a tax on profits
made by one holding Indian land under lease from restricted Indians was
invalid, since if a tax on the property is invalid a tax on profits therefrom
is also void. Gillespie v. Oklahoma, 257 U. S. 501, 506 (1922). The Court
states in this case that, "The same considerations that invalidate a tax
upon the leases invalidate a tax upon the profits of the leases, and, stopping
short of theoretical possibilities, a tax upon such profits is a direct hamper
was

no

and could not be considered

upon the efforts of the United States to make the best terms that it

for its wards."

However, this

these lands

were

rather than

as

vested in

can

might be distinguished by the fact that
the United States in its capacity of guardian
case

trustee.

L. M. C.

TORTS

�

Contributory Negligence in Highway Accident.

plaintiff was driving north on a highway late at night, accom
one Truesdale, when his left rear tire went flat.
Upon discovery
The
of the flat tire, the plaintiff pulled a little to the right and stopped.
car was in the lane of traffic for cars going north.
He left his headlights
on and the red tail light was functioning.
While the plaintiff and com
panion were examining the tire they noticed the defendant approaching
from the south at a high speed, driving on the right side of the highway
in the lane of travel wherein the plaintiff's ear was standing.
Seeing the
defendant approaching, the plaintiff stepped to the front of his car as did
The defendant did not appear to be turning out to pass
his companion.
the car and the plaintiff and his companion, thinking there was to be a
collision, jumped off the highway into a ditch on the right or east side.
At that moment the defendant swerved to the right into the ditch and
struck both plaintiff and companion.
Truesdale was killed and the plain
tiff, being seriously injured, brings this action to recover for injuries thus
received. Held, that the contributory negligence of the driver of an auto
mobile who stops his car on the highway at night to investigate a flat tire
and who subsequently jumps into a ditch to the right of the stopped auto
mobile to avoid injury from impending collision of an on-rushing vehicle
is a question of fact to be decided by the jury. Negligence of the operator
of an automobile approaching a parked vehicle is also a question of fact
to be decided by the jury.
Hutchinson v. Kinzley,
262 N. W.
N. D.
251 (1935).
The

panied by

�

�

,

an

The courts have almost universally held that a traveler engaged about
The
use reasonable care for his own safety.

automobile is bound to

question of whether or not such care has been exercised and whether or not
one is guilty of contributory negligence depends upon the facts in each
Webster v. Motor Parcel De
case, and should be submitted to the jury.
livery, 41 Cal. App. 657, 183 Pac. 220 (1919) ; Coffman v. Singh, 49 Cal.

App. 342,
Atl. 280

193 Pac. 259

(1920).

(1920)

Deitchler

v.

;

Reisinger v. McConnell, 265 Pa. 565, 109
Ball, 99 Wash. 483, 170 Pac. 123 (1918)
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when he
a person was not guilty of contributory negligence
two wheels on
with
road
the
of
side
the
on
his
car
at
right
night
stopped
the pavement and two off, and while putting the top up was struck by an
on-rushing car. In that case the court said: "Plaintiff had a right to
stop his car at the place he did, and he clearly had a right to occupy a
decided that

way in attending to whatever was necessary to be
done about his car, and it was the duty of persons coming up to him to so
control their car as not to injure him, especially where there was room to

portion of the paved

avoid

injury."

That

traveler has the right to make reasonable use of the highway
or repair of his car while traveling was established in
Martin, 108 S. C. 472, 94 S. E. 869 (1918). Long v. Steffen, 194
a

for the examination
Smoak

v.

Pence,� Cal� 42 P. (2d)
places his truck on the right
side of the road to repair a punctured tire, with ample passing space in
the highway, with lights lighted and a person to signal approaching cars,
The stopping of a vehicle on
is free from negligence as a matter of law.
paved highway is not in and of itself an act of negligence. Albrecht v.
Waterloo Construction Co., 218 Iowa 1205, 257 N. W. 183 (1934) ; Parlongue v. Leon, 6 La. App. 18 (1927).
In many jurisdictions we find statutes prohibiting the parking of
vehicles on highways, but the courts generally have observed that even
under statutes declaring it unlawful to leave a vehicle standing on the
main traveled portion of a highway, such statutes either by express pro
vision or by reasonable construction are held to except vehicles stopping
on account of a temporary disability.
Gausvik v. Larsen Richter Co., 55
N. D. 218, 212 N. W. 846 (1927) ; Russell v. Szczawinski, 268 Mich. 112,
255 N. W. 731 (1934).
Wis. 179, 215 N. W. 892 (1927), and Lockie
340 (1935), disclose that a truck driver who

v.

,

Turning to the negligence of the driver of an automobile approaching
parked vehicle, the courts as far back as 1892, in cases involving
negligence of railway and street car operators, determined the general
proposition that where one party has been negligent and a second party,
knowing of such antecedent negligence fails to use ordinary care to prevent
an injury which the antecedent negligence rendered
possible, and the injury
follows by reason of such failure, the negligence of the second party is the
sole proximate cause of the injury.
Bostwick v. Minneapolis and Pacific
Railway Co., 2 N. D. 440, 51 N. W. 781 (1892). Upon the supposition that
both parties were negligent, a plaintiff may recover damages for an injury
caused by the defendant's negligence, if such injury was proximately
caused by the defendant's omission (after becoming aware of plaintiff's
danger) to use ordinary care for the purpose of avoiding the injury to
him. Acton v. Fargo & Moorehead Street Railway Co., 20 N. D.
434, 129
N. W. 225 (1910).
This doctrine of "last clear chance," under circum
stances similar to those in the case at hand, is upheld in Harrington v. Los
Angeles Railway Co., 140 Cal. 514, 74 Pac. 15 (1903) ; Hart v. Cedar Rap
ids & M. C. Railway Co., 109 Iowa 631, 80 N. W. 662
(1889) ; Casada v.
Ford, 189 N. C. 744, 128 S. E. 344 (1925).
More specifically referring to cases involving
automobiles, we find that
many jurisdictions hold that the driver of a vehicle approaching a person
engaged about an automobile in the highway undoubtedly owes him the
duty to exercise reasonable care to avoid injuring him. Again, the quesa
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care has been used in any particular case depends upon
the facts and circumstances which are made to appear, and is generally
Webster v. Motor Parcel
one of fact, for the determination of the jury.

tion whether such

Delivery Co.,

supra ;

Reisinger

v.

39-7, 120 Atl. 354 (1923)

122 Me.

McConnell,
was a case

supra.

in which

Daugherty
an

action

Tebbets,
brought
the right

v.

was

an automobilist who had stopped his car on
side of highway to obtain a pail of water for his radiator, and was struck
by defendant's car as he was about to recross road. The court laid down
the rather stringent rule that the operator of a car approaching a sta
tionary car or team should be charged with the duty of observing whether

for the death of

any person

have his
person
nor

persons

or

are

connected with the

team under such control

as

standing vehicle, and should

to avoid

an

accident with any

persons who may be around about such car or team, or who
to cross the road in front of the oncoming car, providing such per-

or

attempt
so

or

car

persons

are

themselves in the exercise of due

care.

In the

case

discussion, it should be apparent that the plaintiff and Truesdale
were exercising the utmost of care in trying to escape from the danger of
the approaching defendant.
However, contra, we find that the negligence of a driver who turns
into a ditch on the right side of a parked vehicle is denied in Ripley v.
Wilson, 140 Miss. 845, 105 So. 476 (1925). This case points out that a
under

deviation from the law of the road is sometimes necessary, and where the
an accident and is apparently necessary, it does

deviation is made to avoid

negligence. In support of the same doctrine there is the
Gordon, 280 Pa. 576, 124 Atl. 737 (1924) in which a car
was stopped near the top of a hill with room for traffic to pass on either
side. Two women occupants of the stalled vehicle started to the right side
of the road, and as they were stepping across a ditch they were struck by
the defendant's car. The clear doctrine given by the court in this case was
that where a vehicle has stopped and is occupying the middle part of the
highway with sufficient space on either side for other vehicles to pass
safely, a driver approaching from the rear may make use of the unoccu
pied portion of the roadway on either side of the standing vehicle, exer
cising such care as the circumstances require. If he passes to the right
he cannot be held negligent for so doing.
A standing vehicle does not
exclude traffic from any unoccupied portion of the roadway that may be
safely used. That case, however, is distinguishable from the case at hand
in that there may not only be a question of whether it is safe to turn into
a ditch, but also whether it is prudent to pass a car
standing near the top
not constitute
case

of

a

of Grien

hill
In

on

v.

,

the left side.

spite of these

the courts most generally have
jury the questions of contributory
negligence of the driver in cases involving circum
two

contra

cases,

deemed it advisable to submit to the

negligence and

the

stances similar to those in the

case

under discussion.
F. E. H.

TORTS�-Liability of Landlord to Invitees of Tenant.

Action against the

five-story commercial building, the first
one Kotzen, a wholesale
recover damages for injuries which the plain-

owners

of

a

floor and basement of which had been leased to
fruit and

produce dealer,

to
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tiff suffered by a fall from the first floor to the bottom of the shaft of a
freight elevator. The elevator also served the upper floors of the building
which were unoccupied.
The plaintiff had bought goods from the lessee
for many years and during the latter's tenancy was accustomed to go to
the premises in question several times a week. On the day of the accident
he went there to make a purchase, and having been told that the tenant,
whom he wished to see, was upstairs, he went to the elevator shaft which
was located about twenty-five feet from the front of the store.
He noticed
that the elevator was there and that the gate at the elevator opening was
tied up with a rope so that it could not drop down when the elevator car
had left that floor.
He stepped into the car and shouted for Kotzen.
Receiving no reply, he went back to the front of the store. A few minutes
later he went again to the elevator shaft to call Kotzen.
When in the
vicinity of the opening he saw coming toward him in the dark, narrow
passageway in front of the elevator a man (not an employee of the tenant)
carrying a crate. Thoughtlessly, the plaintiff stepped to one side and
through the elevator opening, falling to the bottom of the shaft. The gate
at the opening originally was designed to fall in place automatically when
the elevator car was not at that floor but at the time of the leasing to the
tenant and at the time of the accident, the gate, if not tied up, would,
because of the defective condition of the mechanism supporting it, come
down when the car was stopped at that level, thus barring entrance to or
A state statute (Mass. Laws 1907, c. 550, � 38)
egress from the car.
includes a provision requiring all landing openings of freight elevators to
be protected by gates which close automatically.
Held, the common law
rule that the lessor owes no duty of due care to the tenant's invitees is not
altered by a statute providing for the maintenance of elevator safety
devices by the lessor.
Garland v. Stetson et al.,
Mass.
197 N. E.
679 (1935).
�

�

,

The common law has firmly established that where premises are insuffi
cient and unsafe for the purposes for which they are leased, and such fact
is known to the lessee when the lease is made, or is apparent on reasonable

inspection, in the absence of warranty or deceit, the lessor is not liable to
the lessee or those in privity with him, who are injured by reason of using
the premises in their unsafe condition. Doyle v. Union Pacific R. R. Co.,
147 TJ. S. 413 (1893) ; Schwalbach v. Shinkle, Wilson & Kreis Co., 97 Fed.
483 (C. C. S. D. Ohio 1899). With neither addition nor diminution, Massa
chusetts courts have adhered to this rule. Fitzsimmons v. Hale, 220 Mass.
461, 107 N. E. 929 (1914) ; Boudreau v. Johnson, 241 Mass. 12, 134 N. E.
359 (1922) ; Bronstein v. Boston & Me. R. R. Co., 285 Mass. 491, 189 N. E.
617 (1934).
That the foregoing doctrine is one of universal application
is indubitably evinced by the following decisions from divers
jurisdictions:
Godley v. Hagerty, 20 Pa. St. 387 (1853) ; Riley v. Simpson, 83 Cal. 217,
23 Pac. 293, 7 L. R. A. 622 (1890) ; Timlin v. Standard Oil Co.
of N. Y.,
126 N. Y. 514, 27 N. E. 786 (1891) ; Bender v.
Weber, 250 Mo. 551, 157
S. W. 570 (1913) ; Wichita Falls Tract. Co. v.
Adams, 107 Tex. 612, 183
S. W. 155 (1916) ; Dammeyer v. Vorhis, 63 Ind.
App. 427, 113 N. E. 764
(1916). And see Wharton, Negligence (2d ed., 1874) 645, � 825.
When statutes

imposing greater duties than due care upon owners of
enacted, authorities differed in their interpretation of them

property

were

and two

divergent lines of reasoning gained prominence.

One view is to
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or in any way
a statute does not attempt to modify
exist at common
change the relations between landlord and tenant as they
to
law. Vallen v. Cullen, 238 Mass. 145, 130 N. E. 216 (1921). Opposed

the effect that such

a
this contention is the construction holding that where a statute imposes
is the proxi
such
failure
to
duty
if
the
perform
negligent
specific duty,
civil
mate cause of an accident to the tenant or those in privity with him,

accountability

Annis v. Britton, 232 Mich.
owner.
conflicting authorities seem to be quite

may he exacted of the

29-1, 205 N. W. 128 (1925).

The

evenly divided.

of Massachusetts decisions grounded upon similar
identical statute being involved, manifestly demon
the
of
fact,
questions
strates the court's holding in the instant case to be in line with them.
Fionitino v. Mason, 233 Mass. 451, 124 N. E. 233 (1919) ; Borden v. Hirsh,
An

observation

205, 143 N. E. 912, 33 A. L. R. 526 (1924) ; Palmigiuni v.
From the opinion of the
234 Mass. 434, 125 N. E. 592 (1920)
"The statute
last-mentioned case, p. 437, the following extract is taken:
not having attempted to regulate or modify the contractual relations of
the parties, it should not be broadened, or a construction adopted by impli
cation which would materially limit the rights of parties to enter into such
It would be going far to say that the
lawful contracts as they please.
249

Mass.

LVArgemo,

legislature intended

.

to do away with fundamental law."

But, in thorough agreement with the doctrine declared in Annis v.
Britton, supra, based upon statutes resembling the one before the court in
the principal ease, are Employers' Liability Assiir. Corp., Ltd., of London,
England v. Wagner, 215 App. Div. 566, 214 N. Y. Supp. 313 (1926), and
TraUe v. Hartman Furniture & Carpet Co., 116 Neb. 418, 217 N. W. 952
(1928). In Malloy v. New York Real Estate Co., 13 Mise. 496, 34 N. Y.
Supp. 679 (1895), the plaintiff, a drayman and an invitee of the tenant,
entered a building owned by the defendant corporation. Seeing the guard
chain hanging at the side of the elevator entrance, he mistakenly supposed
the elevator to be in its place, entered and fell through the shaft to the
basement, thereby sustaining severe injuries. A statute required all ele
vators to he equipped with trap doors. Here, none had been installed. The
defendant corporation was held to be guilty of a breach of duty, such breach
being the proximate cause of the plaintiff's injury, the court laying down
Where a specific duty is imposed by statute
a rule of the following tenor :
upon an owner or an occupant of a building, and he fails to perform it,
any person who sustains

special injury in
wrongdoer.

consequence may maintain

an

action therefor against the

Reasoning analogous to that in the instant case is found in Marcovitz
Hergenrether, 302 111. 162, 134 N. E. 85 (1922), holding that, in the
absence of an agreement to the contrary, the lessee or occupant, and not
the owner of a building, is responsible for injuries received in consequence
of a failure to keep the occupied premises in repair as directed by ordi
nance, whether the condition complained of is the result of misfeasance,
malfeasance or non-feasance.
Upon all fours with Garland v. Stetson et
al., supra, and approbatively inclined toward the Massachusetts rule is
the recent decision of Johnson v. Carter, 218 Iowa 587, 255 N. W. 864, 93
A. L. R. 774 (1934), where Donegan, J., speaking for the court, said,

v.

"We are inclined to the view that the construction placed upon
p. 593:
statutes of this nature by the Massachusetts court is preferable to that of
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the Michigan court. We feel that the lack of any specific reference, either
of
in the title or in the body of the Iowa Housing Law, to the relation
or the
title
the
either
in
of
absence
and
the
and
anything
landlord
tenant,
law rule
body of the law to indicate an intention to change the common
a tenant
sustained
for
by
landlord
on
the
damages
and impose civil liability
indicate that there
demised
the
to
of
failure
out
a
premises,
repair
growing
rule and
was no intention on the part of the legislature to change such

impose such liability." See Annis v. Britton,
265 Mich. 320, 251 N. W. 346 (1933).

supra; Malosh

v.

Thompson,

W. A. W.

TORTS� Liability of Vendor for
factured

Injury Caused by Defect in Article Manu

by Another.

The plaintiff, while purchasing a pair of slippers from one of the
defendant's stores, discovered that the heel of one of the slippers was loose
He assured her that the
and called this fact to the attention of the clerk.
heel would not come off and, according to plaintiff's evidence, said, "I will

guarantee you that heel will not come off." The first time she wore the
shoes, the heel came off after she had walked only ten feet, and the plain
tiff fell and was injured. The slippers were purchased by the defendant
There was judgment for the
company from a reputable manufacturer.
plaintiff in the lower court. Held, judgment affirmed. Vendor of chattel
made by third person, which is bought as safe for use in reliance upon
vendor's profession of competence and care, is subject to liability for bodily
harm caused by vendor's failure to exercise reasonable competence and
care to supply chattel in safe condition for use.
J. C. Penny Company v.
163 So. 124 (1935).
Morris,�Miss.
A retail dealer in selling a commodity not inherently dangerous or
�

,

harmful is not liable in tort for its defective condition which

causes injury
another, in the absence of some act of negligence on the part of the
dealer. McMurray v. Vaughn's Seed Store, 117 Ohio 236, 157 N. E. 567
(1927) ; A. H. Andrews and Son v. Harper, 137 Wash. 353, 242 Pac. 27
(1926) ; Barrango v. Hinckley Rendering Co., 230 Mass. 93, 119 N. E.
746 (1918) ; Stone v. Van Noy Railroad News Co., 153 Ky. 240, 154 S. W.
1092 (1913) ; Hasbrouck v. Armour & Co., 139 Wis. 357, 121 N. W. 157
(1909). Whereas, vendors of inherently dangerous goods, such as fire
arms and explosives, are held to a very
high degree of care and are liable
not only to vendees, with whom they are in privity of
contract, but also to
third parties. Fort Wayne Drug Co. v. Flemion, 93 Ind. App. 40, 175
N. E. 670 (1931) ; W. T. Pate Auto Co. v. Westbrook Elevator
Co., 142
Miss. 419, 107 So. 552 (1926).
The heel of a shoe has been judicially held not to be an article that
is reasonably certain to place life and limb in peril when
negligently con
structed. Cook v. A. Garside and Sons, Inc., 145 Misc.
577, 259 N. Y. Supp.
947 (1932) ; Sherwood v. Lax and Abowitz, 259 N. Y.
Supp 948 (Sun
Ct. 1932).
So that, without more, the mere sale of a shoe with a defective heel
would not cause liability to attach to the vendor for
personal injuries sus
tained by the vendee by reason of such defect. The
liability here, and in
similar cases, can only attach because of
negligence on the part of the

to
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care to inspect
they are fit for the use intended,
Dubbs v. Zak Brothers Company, 38 Ohio App. 299, 175 N. E. 626 (1931),
or in making representations, either express or implied, as to facts mate
rial to the subject matter of the sale. Cunningham v. C. R. Pease House
Furn. Co., 74 N. H. 435, 69 Atl. 120 (1908)
General praise of his property by a seller, commonly called "puffing,"
is not usually regarded as fraudulent, but when he makes a positive rep
resentation of a specific fact he must tell the truth. Black v. Irvin, 76 Ore.
561, 149 Pac. 540 (1915) ; Woods v. Nicholas, 92 Kan. 258, 140 Pac. 862
(1914) ; Vulvan Metals Co. v. Simmons Mfg. Co., 248 Fed. 853 (C. C. A.
2d, 1918), cert, denied, 247 U. S. 507.

vendor, either by failure

in his

duty

to exercise reasonable

the articles he sells to ascertain that

.

out to the retailer during the sale and
safety of the article for its intended use,
there can be little doubt that sufficient negligence is shown, when he gives
false assurance as to its safety, to take the case out of the general rule
protecting a vendor of manufactured articles, not inherently dangerous,
As a theoretical proposition,
from liability for defects in such articles.
the buyer can no longer be said to be relying upon an implied representa
tion by the manufacturer as to the fitness of the goods, but clearly is
depending upon the personal representations of the vendor.

Where the defect is

inquiry made of him

as

pointed

to the

v. Terry, 111 Cal. 39, 43 Pac. 398
(1896), the court went
beyond the holding in the instant case and held the vendor of a bed,
who had made representations as to its safety, liable to a stranger, with
whom he was not in privity of contract, injured by defects in the construc
tion of the bed.
The court there differentiated between the liability of
vendors of inherently dangerous articles and vendors of articles ordinarily
but the fact that such articles are in general not
safe, but said, ".
dangerous would seem to enhance the wrong of representing one to be safe
for use when known to be really unsafe, for danger is thus rendered more
insidious." Id. at 399.
The facts as to inquiry by the vendee and assur
ance of safety by the vendor in that case are identical with the facts in
the instant case, and liability was extended even further.

In Lewis

even

.

.

The

case of Robbins v. Georgia Power Co., 47 Ga. App. 517, 171 S. E.
(1933), in which the vendor of an electric vibrating machine was held
not liable for injuries suffered by the vendee in using the machine, although
he had represented the machine as perfectly safe and had assured her that
she could not be harmed by it, would seem to be in conflict with the rule
laid down here.
But that case might be distinguished, in that there the
injuries were directly caused by the vendee's operation of the machine and
not because of any defect in its construction.
But, it is suggested, the rule
in that case is dangerous in its practical effect, in that it relieves the
vendor, who is in a position to know the facts and the probable results
from use of his product, from liability to the vendee, who has every reason
confidently to rely upon his recommendations as to its use.

218

The facts of the present case bring it squarely within a very limited
cases involving the liability of vendor to vendee, which hold that

class of

the vendor must exercise reasonable

care

and discretion in recommending
tort for injuries sustained

prospective buyer, and is liable in
in reliance upon such representations.
his

goods

to

a
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a chattel made by a third person which is bought as safe
in reliance upon the vendor's profession of competence and care is
subject to liability for bodily harm caused by the vendor's failure to exer
cise reasonable competence and care to supply the chattel in a condition

"A vendor of

for

use

safe for use." Restatement, Torts (1934) � 401.
followed in the instant case.

This rule is cited and
R. P. K.

TORTS

Violation of Ordinance

�

as

Negligence

�

Accidental Electrocution

of Fireman.

The wife of William Carlock, as administratrix of his estate, sued the
defendant power company for damages arising from the death of her hus
The deceased, as member of the New York City fire department,
band.
had been electrocuted while in line of duty. Responding to an alarm at a

building under construction, the deceased and his

company arrived at the

However, the deceased,
carrying a fire hose, scaled the unfinished side of the building. As he
stepped onto a platform he came into contact with a live wire, causing his
electrocution.
Some years before the construction of the building was
started, the defendant company had erected poles to support its high ten
sion wires which passed directly over the then vacant piece of property.
The high tension wires were strung at a height of 30 feet from the
ground. This height was prescribed by law. When the new building
reached within 4 feet of the wires, one of the employees of the construc
tion company erected a scaffolding to support the wires about 8 feet above
where the men were working. On the evening of the fire, a rainstorm had
A short circuit was caused,
soaked the scaffolding supporting the wires.
the wires melted, and fell onto the platform where the deceased met his
death.
Testimony was presented showing frayed condition of wires. The
plaintiff presented in evidence a city ordinance which required electric
companies to maintain their power lines at all times 8 feet from the nearest
point of the nearby buildings. The trial court at first admitted this as
evidence, then ordered the jury to disregard it. Judgment for the de
fendant company, entered upon the verdict of a jury, was unanimously
affirmed by the Appellate Division.
On appeal, the Court of Appeals
reversed the judgment of the lower courts, and granted a new trial. Held,
that the defendant company should have anticipated that a building would
be erected on the vacant lot, and, having failed to observe the regulations
spelled out in the city ordinance (which evidence the trial court improperly
ordered excluded), was therefore liable in negligence for the death of the
deceased. Carlock v. Westchester Lighting Co., 268 N. Y. 345, 107 N. E.
306 (1935).
scene

of the fire to find

This

no

evidence of

a

blaze.

the imputation of negligence to the power com
implied, with a lack of contributory negligence on
the part of the deceased. Negligence has been defined as "an act or omis
sion to act which unreasonably does or may affect the rights of another,
or which unreasonably fails to
protect oneself from dangers resulting from
such acts." Palsgraf v. Long Island R. R. Co., 248 N. Y. 339, 162 N. E.
99, 102 (1928).
case

hinges

pany, either direct

or

on
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damages for negligently causing death of a
in
statutory
origin, there being no recovery at common
act.
Admiralty v. Amerika, [1917] A. C. 38. However,

All actions to
human

[Vol.

recover

jurisdictions are as one with regard to certain fundamental
principles governing all such actions. It is settled that there can be no
recovery unless the negligence of the defendant was the proximate cause
of the death. Cincinnati, N. 0. & T. R. R. v. Perkin's Administrators, 177
Ky. 88, 197 S. W. 526 (1917) ; Brown v. Beck, 63 Cal. App. 686, 220 Pac.
14 (1923) ; Blackwell v. American Film Co., 189 Cal. 689, 209 Pac. 999
(1922). Secondly, there is a presumption of due care on the part of the
Texas & Pac. R. R. Co. v. Gentry, 163 U. S. 353
persons injured or killed.
(1896). The federal jurisdictions and some of the states amend this to

the various

read that there exists such

a

presumption

in the absence of any evidence

contributory negligence on the part of the injured person.
Baltimore & Potomac R. R. Co. v. Landrigan, 191 U. S. 461 (1903) ; Banna
Con
v. Philadelphia & Reading R. R. Co., 213 Pa. 157, 62 Atl. 643 (1906)
tributory negligence on the part of the person injured through negligence
of another is want of due care in respect to the event causing injury, and

tending

to show

.

having a share in bringing on the harm. Central Ver
White, 238 U. S. 507 (1914) ; Gaffney v. Bay State Ry.
457, 109 N. E. 361 (1915).

is in itself conduct
mont R. R. Co.

Co., 221 Mass.
In the

case

v.

under

consideration, it is clear that

the law

imposes

duties

upon the electric companies, and a dereliction of these duties constitutes
negligence on the part of the company. Because of the singular dangers con

stringing and maintenance of power lines, the law recog
public necessity demands that power lines be prevented from
becoming public hazards. Brown v. Buffalo General Electric Co., 200 N. Y.
484, 94 N. E. 206 (1911). In Texarkana v. Pemberton, 86 Ark. 329, 111
S. W. 257, 259 (1908), the Supreme Court of Arkansas reiterated what is
generally accepted as the test for the amount of care imposed upon an
electric power company as follows:
"Electric companies, in the main
tenance of their wires, owe to their employes and to all others who may of
right, either for pleasure or work, be in the vicinity of such wires, the duty
of exercising reasonable care; that is such care as a reasonably prudent
man would exercise under the same circumstances.
It is already stated
that reasonable or ordinary care is a degree of care, varying with the cir
cumstances in each case, and which in the case of electric wires carrying
a dangerous current of electricity, requires the exercise of a high degree
of care to keep them properly insulated and so suspended as not to endan
comitant with the
nizes that

ger lives."

Generally, electric companies are charged with the duty of protecting
For such acts can usually be
even against the acts of God.
anticipated. In Smith v. Joachim Light & Power Co., 59 Cal. App. 647, 211
Pac. 843 (1922), an action was brought by the father of the deceased, a
boy of seven, who was electrocuted when he grasped a power line hanging
near the ground.
The wire had been broken by leaves of a large palm
The court held that if
tree being blown against the wire during a storm.
the palm tree stood in such a position as to endanger the defendant's
wires, the defendant should have anticipated such accidents, and should
have properly protected the wire; in failing to do so, the omission was an
act of neglect of the defendant, and not an act of God.
their wires

RECENT DECISIONS

1936]

497

case in hand, as a matter of law, for the electric
wires, improperly insulated and maintained, to remain
strung over a building, is to constitute negligence in the electric company.
Illingsworth v. Boston Electric Co., 161 Mass. 583, 37 N. E. 778 (1894).
Further, an electric company has the duty to inspect its wires at reason
able intervals, and to mend and keep them in repair. Arkansas Light &
The duty to
Power Co. v. Cullen, 167 Ark. 379, 268 S. W. 12 (1925).
is
to
it
failure
and
the
wires
is
Sebring
negligence.
perform
clear,
inspect
In the case at
v. Bell Tel. Co. of Pa., 275 Pa. 131, 118 Atl. 729 (1922).
hand, it was argued by the defendant company that it had inspected its
wires; and that, because of the short time between the start of the con
struction work and the accident, it had not been put on notice as to the
change necessary in the location of the power lines. However, the courts
have uniformly held that constructive notice is fully as binding as actual
notice; and, where sufficient time has elapsed since the condition causing
the accident first became a reality, the court will construe notice as against
the power company.
Connell v. Keokuk Electric Rlwy. & Power Co., 131
Iowa 622, 109 N. W. 177 (1906) ; Rowe v. Taylorville Electric Co., 213 111.
318, 72 N. E. 711 (1904) ; Will v. Edison Electric Illuminating Co., 200
Pa. 540, 50 Atl. 161 (1901) ; McLaughlin v. Louisville Electric Light Co.,
100 Ky. 173, 37 S. W. 851 (1896)

Thus it is that in the

company to allow its

.

In the

consideration, the only way in which the defendant
company could have prevented a verdict for the plaintiff was to prove con
tributory negligence on the part of the deceased. Of course it was unable
to do this.
Positive proof of such negligence is essential to establish this
as a jury question; and such negligence must be positively shown by the
defendant to have been also a proximate cause of the injury. Manley v.
Boston & Me. R. R. Co., 159 Mass. 493, 34 N. E. 951 (1893). It is often
said that, where the injured party is dead, wider latitude should be allowed
the jury in passing on the question of contributory negligence. Schafer v.
Mayor of N. Y., 154 N. Y. 466, 48 N. E. 749 (1897). But where, as in the
instant case, the deceased, in the course of his legitimate business, came
into contact with live wires, through no negligence of his own, he was not
guilty of contributory negligence as a matter of law; and the court, not
the jury, should pass on this.
Giraud v. Electric Imp. Co. of San Jose,
107 Cal. 120, 40 Pac. 108 (1895). Most assuredly, a fireman answering a
fire alarm is in the course of his legitimate business the entire time he is
on the scene of the fire, real or false, and this should be ruled on as a
matter of law. Illingsworth v. Boston Electric Co., supra.
case

under

T. E. N.

WILLS

�

Indians� Restrictions

Upon Disposition.

George Cornelius, a full-blood member of the Creek tribe, died leaving
will, by the terms of which his allotted lands and personal property were
devised and bequeathed to certain of his nephews and a grandniece.
He
left surviving him no father, mother, wife, child, nor issue of any deceased
wife. After the will had been duly admitted to probate, and the executor,
the defendant in the present
action, had been appointed, other heirs at law
of the testator filed their
protest to the account and petitioned for distribua
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tion of the property, claiming a share in the estate. The plaintiffs in error
are appealing from the decision of the district court of the county which
reversed the order of the county court and ordered the estate disposed of
in accordance with the terms of the will.

Held, that that part of Section

1539, Okla. Stat. 1931, amendatory of Okla. Comp. Stat. Ann. (Bunn,
1921) � 11224, providing that "no person shall by will dispose of property
which could not be by the testator alienated, encumbered or conveyed while

living, except that the homestead may be devised by one spouse to the
other," is in conflict with Act of Congress of April 26, 1906, Section 23,
34 Stat. 145, as amended by Act of May 27, 1908, Section 8, 35 Stat. 315,
and is inapplicable to members of the Five Civilized Tribes of Indians.
Members of the Five Civilized Tribes can dispose of their restricted lands
by will unhampered by state statutes. Cornelius et al. v. Frank et al.,
Okla.�, 48 P. (2d) 1064 (1935).
The plenary authority of Congress over the tribe, tribal affairs and
tribal property authorizes, with or without the consent of the tribe, the
dissolution of the tribe, the distribution and allotment of the tribal prop
erty and the imposition of restrictions upon the alienation of the lands of
the members, wherever and in such manner as Congress may in its judg
ment deem expedient.
Lone Wolf v. Hitchcock, 187 U. S. 553 (1903) ;
Cherokee Nation v. Hitchcock, 187 U. S. 294 (1902) ; Tiger v. Western
Investment Co., 221 U. S. 286 (1911) ; Heckman v. United States, 224 U. S.
413 (1912). The effects of the act of Congress which governs the present
case was to permit allottees of all the Five Civilized Tribes to devise their
allotments without restriction or condition, except in the case of full bloods
disinheriting, the parent, wife, spouse or children. Wilson v. Greer, 50
Okla. 387, 151 Pac. 629 (1915) ; Barber v. Brown, 55 Okla. 34, 154 Pac.
1156 (1916) ; Bell v. Davis, 55 Okla. 121, 155 Pac. 1132 (1916) ; Walker v.
Brown, 43 Okla. 144, 141 Pac. 681 (1914) ; In re Allen's Will, 44 Okla. 392,
144 Pac. 1055 (1914) ; United States v. Fooshee, 225 Fed. 521 (C. C. A.
8th, 1915).
�

A federal statute declaring invalid a full-blood Indian's will disinherit
ing his spouse was held to prevail over a state statute respecting his right
to bequeath. Tiger v. Timmons, 147 Okla. 141, 295 Pac. 614 (1931). Like
wise, a will was found to be valid under an act of Congress respecting the
right of a wife to dispose of her property held under trust or patent, not
withstanding a state statute providing that a married woman should not
bequeath more than two-thirds of her property. Blanset v. Cardin, 256
U. S. 319 (1921).

Congress has plenary authority

to enact laws

relating

to the

disposal

of restricted lands by members of the Indian tribes, either by sale or
bequest, and therefore the proviso contained in the act of Congress must
prevail over state statutes. Tiger v. Timmons, supra. It has been held
that subsequent laws of the state do not apply to the power of disposition
by will of members of the Five Civilized Tribes. Brock v. Keifer, 59 Okla.
5, 157 Pac. 88 (1916) ; Reece v. Benge, 82 Okla. 69, 198 Pac. 493 (1921).
The acts of Congress supplant the statutes of Oklahoma in relation to
Indians, and certain state laws which are applicable to every other citizen
are
not in force as against, or pertaining to, tribesmen.
Jefferson v.
Winkler, 26 Okla. 653, 110 Pac. 755 (1910) ; Kirkpatrick v. Burgess, 29
Okla. 121, 116 Pac. 764 (1911) ; Wilson v. Morton, 29 Okla. 745, 119 Pac.

213
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(1911).

Congress has always had the right to pass legislation in the
as dependent people, and this guardianship does not

interest of Indians
cease

when the allotment is made and the allottee becomes

state statute

lands.

In

re

a

citizen of

Brown, supra. The federal and not the
must control, the right of the testator to alienate his allotted
Allen's Will, supra.

the United States.

Plaintiffs in

Walker

error

v.

maintained that removal of restrictions embodied

Congress under consideration in this case required applica
tion of restrictions imposed by the Oklahoma statute. Blundell v. Wallace,
96 Okla. 126, 220 Pac. 40 (1923), was cited as authority for the principle
that the policy of Congress has been at all times to place the Indian, as
far as practicable and beneficial to the Indian, on the same footing as other
citizens of the community or state in which the Indian resides, and that
this construction will be given to the acts of Congress unless the contrary
appears. The appellants in Tiger v. Timmons, supra, maintained a similar
thesis, but the court in that instance held that this would be contradictory
and would reduce the Act of Congress to impotency. In other words, the
express intention of Congress was shown to be to remove certain restric
tions, and a state statute tending to enforce those same restrictions would
be in conflict with the Act of Congress.
The authority of the United
States to make any law or regulation respecting the Indians cannot be
limited or impaired by the constitution or laws of the state. State ex rel.
Miller v. Huser, 76 Okla. 130, 184 Pac. 113 (1919) ; Homer v. Lester, 95
Okla. 284, 219 Pac. 392 (1923).
Plaintiffs in error relied upon Blundell v. Wallace, supra, and Spaniard
et al. v. Tantom, 131 Okla. 75, 267 Pac. 623 (1928).
In the Blundell case,
in the act of

the court held that the effect of the section

was to remove a restriction
theretofore existing upon the testamentary power of the Indians, leaving
the regulatory local law free to operate as in the case of other persons and
property. But, to the same effect as Tiger v. Timmons, supra, are cases

applying the same principle with reference to a different statute. Brock v,
Kiefer, supra; in re Byjord's Will, 65 Okla. 159, 165 Pac. 194 (1918) ;
Walker v. Brown, supra; In re Allen's Will, supra.
The foregoing cases
uphold the validity of the power of Congress to remove restrictions so as
to prevent the operation of the state statute.
Spaniard v. Tantom, supra,
almost expressly purports to overrule those cases, but they seem to be in
accord with the better authorities.
Congress may embody in an enabling
act conditions relating to matters wholly within its sphere of powers, such
as intercourse with Indian Tribes.
Coyle v. Smith, 221 U. S. 559 (1911).
It has been held that when Indian land is unrestricted it is subject to
the laws of the state to the

Teague

same

extent

as

the land of other citizens.

Smith, 85 Okla. 12, 204 Pac. 439 (1922) ; Pigeon v. Stephens,
81 Okla. 180, 198 Pac. 309 (1921) ; Taylor v. Parker, 33 Okla. 199, 126
Pac. 573 (1912). The foregoing cases deal with land that is not restricted,
and are, moreover concerned with the subject of partition.
It is to be
noticed that the land involved in the present case was subject to the restric
tions imposed by Congress, certain of which had been removed. Were it
v.

possible for

a state to substitute restrictions for those which had been
it would be subversive of the purpose and intent of the Congres
sional enactment.
A liberal construction should be, and is, placed upon

abolished,

the enactments of Congress dealing with this subject.

T. I. S.
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WORKMEN'S COMPENSATION� Seamen� Assumption of Risk.
The plaintiff's intestate was a seaman on the vessel of the defendant
engaged in the operation of a winch, which had a defective clutch. As he
pulled on the purse line to create the necessary friction for the winch, his
leg was caught by the rope, drawn around the winch, and severely crushed
before the power could be released by disengaging the defective clutch. In
an action brought under the Jones Act [41 Stat. 1007
(1920), 46 U. S.
C. A. � 688 (1926)] to recover damages for his injury and death, held,
that the Jones Act, supra, giving injured seamen an action at law with
the right of trial by jury, did not make the common-law defense of assump
49 P. (2d)
Wash.
The Arizona,
tion of risk available as a defense.
�

�

,

3

(1935).

That the doctrine of assumption of risk was recognized by the mari
time law before the passage of the Jones Act, supra, is shown by the case
"A sea
of The Iroquois, 194 U. S. 240, 243 (1904), where the Court said:
faring life is a dangerous one, accidents of this kind are peculiarly liable

general principle of law that a person entering a dan
employment is regarded as assuming the ordinary risk of such em
ployment is peculiarly applicable to the case of seamen." However, the
injured seaman was allowed recovery on other grounds.
But the courts have always recognized the position of a seaman, in
that he works under orders and cannot refuse so to work or leave his job
while at sea.
The Edith Godden, 23 Fed. 43 (S. D. N. Y. 1885). When
thus acting, the courts have consistently refused to hold that he had as
sumed even the ordinary risk of such employment.
Lafourche Packet Co.
v. Henderson, 94 Fed. 871
(C. C. A. 5th, 1899) ; Smith v. Cook, 164 Fed.
628 (E. D. Pa. 1908) ; The Fullerton, 167 Fed. 1 (C. C. A. 9th, 1908) ; The
Colusa, 248 Fed. 21 (C. C. A. 9th, 1918). Especially where the injury
results from defective appliances, the courts have denied the defense of
In the case of The Osceola, 189 U. S. 158, 175
assumption of risk.
(1903), the Court said: "The vessel and her owner are, both by English
and American law, liable to an indemnity for injury received by seamen
in consequence of the unseaworthiness of the ship or a failure to supply
and keep in order the proper appliances appurtenant to the ship." Scarff
v. Metcalf, 107 N. Y. 211, 13 N. E. 796 (1887).
In Smith v. Cook, supra,

to occur, and the
gerous

the facts

were similar to those in the present case.
The libellant, a mess
called upon to assist in paying out a line.
His foot was caught
in a coil and torn off. The court found that he had not assumed the risk
of this work, noting that it was not within the scope of his employment.
The Jones Act, supra, made the Federal Employers' Liability Act

boy,

was

[35 Stat.

65

(1908), 45 U. S. C. A. � 51 (1926)] applicable to seamen just
applied to railroad employees. In Hunt et al. v. Hobbs,
Wall & Co., 42 F. (2d) 437 (C. C. A. 9th, 1930), the court denied recovery
for the death of a seaman who, while engaged in repairing a vessel, occu
pied an obviously dangerous position from which he fell and was killed.
The court was of the opinion that such risk was unnecessary and was
assumed by the decedent.
To the same effect was the decision in States
Steamship Co. v. Berglann, 41 F. (2d) 456 (C. C. A. 9th, 1930), where
recovery was denied to a seaman who crossed an exposed deck in heavy
weather to get water for washing up after work, and was injured by waves
as

the latter Act

sweeping
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across

the deck.

The court said that such risk

necessarily incidental

was

assumed

to his

employment.
The doctrine of assumption of risk under the Jones Act, supra, cannot
be construed identically in the case of seamen and railroad employees,
however, as pointed out in Grimberg v. Admiral Oriental Steamship Line,
300 Fed. 619 (W. D. Wash. 1924), because of the duty of the former to
obey orders and the impossibility of their quitting the job. Whenever the
injury results from defective appliances, the maritime doctrine of nonassumption of risk must be applied to hold the vessel and the owner liable
rather than the seaman.
Grimberg v. Admiral Oriental Steamship Line,
Thus, in Panama R. Co. v. Johnson, 289 Fed. 964 (C. C. A. 2nd,
supra.
1923), under the Jones Act, supra, the appellant was denied the defense
of assumption of risk where the owner had furnished a defective ladder
and the seaman knew of its defects.
Also, in In re Luckenbach SS. Co.,
16 F. (2d) 168 (S. D. N. Y. 1925), the seaman, who was injured by the
fall of a draft caused by a defective winch, with the operation of which he
had nothing to do, was held not to have assumed the risk.
The same doc
trine was held in Becker Steamship Co. v. Snyder, 31 Ohio App. 379, 166
N. E. 645 (1929), in Lynott v. Great Lakes Transit Corp., 202 App. Dir.
613, 195 N. Y. Supp. 13 (1922), and in McGeorge v. Charles Nelson Co.,
107 Cal. App. 148, 290 Pac. 75 (1930).
That the defense of assumption of risk is never available in a case
where the injury resulted from some defective apparatus is shown in
Howarth v. U. S. Shipping Board Emergency Fleet Corp., 24 F. (2d) 374,
376 (C. C. A. 2nd, 1928), where the court said: "It is well settled that this
defense cannot apply where an improper appliance is furnished to a sea
man during the voyage."
because the

danger

was

E. A. D.
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BOOK REVIEWS
ENGLISH EQUITY TO THE IDEA OF
EQUITY TRIBUNAL�by Wolfgang FriedConstable &
mann.
With a Preface by Sir William Holdsworth.
Company, London, 1935. Pp. x, 84.

THE

CONTRIBUTION OF

AN INTERNATIONAL

community suffers from no dearth of
agencies designed to encourage the peaceful settlement of dis
putes. The League Council, the Assembly, the Permanent Court
of International Justice, the Permanent Court of Arbitration
and other tribunals all stand ready to tackle the dispute what
It would seem on the face of it,
ever its origin or character.1
therefore, that the lack of our times is not on the institutional
side but on the moral side ; that the need is not for more agencies
The

international

but for the will to

advocating

a new

use

the

ones we

agency should

have.

assume

that it is needed and that it will be of

In any event

a

book

the burden of showing

practical

use.

Dr. Friedmann is concerned to show the contributions which

English equity can make to the "idea of an international equity
tribunal." Running through the book is the assumption that
such a tribunal is needed. It would have helped had Dr. Fried
mann explored this assumption more fully, for certainly the his
tory of equity shows both in England and in the United States a
pronounced tendency away from the notion of separate equity
tribunals. Even the so-called antagonism between law and
equity, much dwelt on in the present work, was after all only a
slight spasm in the long history of English law.

utility of a separate international equity tribunal
questioned on other grounds. It is a mistake to assume
that States are slow to appeal to the Permanent Court out of
fear of legal draconianism. Rather the fear is one of having any
"vital interest" decided by a few votes particularly when prin
ciples of international law are admittedly vague and uncertain.
The creation of a separate tribunal to decide questions on
equitable principles would hardly dispel these fears. Hence it
is not to be expected that such a tribunal would decide disputes
The real

may be

any more crucial than the

and it may be
1

ones

the Permanent Court

seriously doubted, therefore, if

any

now

decides

advantage is

Perhaps the best enumeration of the various agencies is contained in

Hudson, By Pacific Means (1935).
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gained by the creation of the new agency. The better and
simpler approach would appear to be to enlarge the jurisdic
This
tional scope of the already existing Permanent Court.
could be done by amending the Statute and by displacing the
concluding paragraph of Article 38 with other provisions of
greater utility.2

to be

How far the future

jurisdiction of the Court (or of

a

sep

arate court) would be influenced by English equity maxims and
principles must, of course, be largely speculative. The so-called
maxims

are

at best

platitudinous generalities

not calculated to

alarm the continental jurist. Notions of trust, specific perform
ance, and the injunctive process are more useful and give to

equity its

real

vitality.

How far

are

these

applicable in the

international sphere? The author is quite right in cautioning
against wholesale analogies. Both the Mandates System and the
late Saar administration have been advanced as applications of

equitable trust principles.

As the author points out, the analogy
His counter suggestions re

is far fetched and misconceived.3

garding both the Behring Sea Arbitration and the Wimbledon
It is to be regretted he does not
Case are more suggestive.4
develop this part of his thesis more fully instead of emphasizing
the historical evolution of equity in England.5
(After all it is
not easy to improve on Maitland and Holdsworth even by sum
marizing.) Despite manifest dangers there is no reason why
the international community should not benefit from legal
2

The concluding paragraph of Article 38 empowers the Court to decide
It is somewhat summarily discussed in the pres
aequo et bono.

a case ex

ent work (p. 24).
This part of Article 38 is of limited usefulness, first
because it is expressly made subject to agreement of the parties and sec
ond, because it is technically inapplicable to advisory opinions. It has

yet been invoked. For fuller discussion see Schindler, Les Progres
de L 'Arbitrage Obligatoire, 25 Recueil des Cours, Academie du Droit
International (1928) 334 et seq.; Fachiri, The Permanent Court of
International Justice (1932) 105; Hudson, The Permanent Court of
International Justice (1934) 530-533.
not

3

4
5

Pp. 74, 76.
Pp. 79-82.
In fairness it should be stated that the author discusses the evolution

of

equity because he sees a parallel between the needs of the modern inter
national community and the needs of medieval England which gave rise to
the Chancellor's power.
As Sir William Holdsworth points out in his
Preface (p. ix) the parallel should not be pressed too far. A good part
of

equity's vitality was made possible through executive backing,
totally lacking in the international community.

a

factor

504

[Vol.

GEORGETOWN LAW JOURNAL

24

devices which each state has found to be good.6 Local suspicion 7
can be eliminated and real understanding can be got only by

scholarly research and had Dr. Friedmann devoted more space
showing how English equity actually works in practice and
how it might work internationally his monograph would have
proved more valuable. As it is the work contains many sug
gestive ideas and the author is to be congratulated for writing
as well as he has on a subject foreign to his own background 8
and in a language which he has not only adopted but apparently
to

mastered.

Hardy C. Dillard.*

EARLY IRISH LAWS AND INSTITUTIONS�by Eoin MacNeill.
Oates and Washbourne, Ltd., Dublin, 1935.

Burns,

P. 152.

Professor MacNeilPs Ireland begins in the Bronze Age when
was inhabited by a dark people whose racial connec

the island
tions

longer be traced though they were evidently not
Indo-European. It was a settled people with agriculture as its
chief occupation, though it had also made a notable advancement
in the more important crafts.
With the introduction of iron
came the Celts, a blond race of mixed origin, though fundamen
tally Nordic. The Celts gradually took possession of the island,
but in the process they accepted some of the more important
institutional arrangements of the earlier society, such as the
status of the crafts, the favored status of women, and Druidism,
concerning which Professor MacNeill has developed a series of
can

no

very definite ideas.

Contrary to
were

hands
6

common

members of
was

the

a

belief the Druids

were

not

priests ; they

great order of scholars and poets in whose

keeping of the national culture.

Cf. Bryce, The Extension
World, Studies

of

In the schools

Roman and English Law Through

History

Jurisprudence

(1901) 73, 123;
(1907) 574, 620.
7 In the celebrated Serbian Loans Case the court's
willingness to dis
cuss the application of principles of estoppel
(a term unknown to con
tinental jurists) caused uneasiness among some continental commentators
on
the case.
See, Genet, L'Affair des Emprunts Serbes et Bresiliens
devant la Cour Permanente de Justice Internationale et les Principes du
out the

in

and

1 Select Essays in Anglo-American Legal History

Droit

International,

(1929) 669
8

He is
*

36 Revue Generale

de

Droit International Public

at 677 ff.

The author took his doctor's

degree in 1930 at the Berlin University.
engaged in practice as an advisory lawyer in London.
Professor of Law, The University of Virginia, Department of Law.
now
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was given in such lines of knowledge
developed theology, astronomy, physics, and
law.
Though rooted out elsewhere, the order survived in Ire
it
even survived the introduction of Christianity, though
land;
in a modified form, the Druids now being known as poets. Irish
culture, therefore, has a continuous history extending from the
twentieth century B. C. to the twentieth A. D.
In ancient Ireland the primary political unit was the tuath,
somewhat analogous to the Roman
a little state which was
The tuath was a small area, the average size being
civitas.

of the Druids instruction
as

the

race

had

�

about 400 square miles. The author believes that it had a popu
lation of about 25,000, an estimate that looks rather large, since
it would

give the island at least 2,500,000 inhabitants.

The

tuath had its king and its public assembly, in which the aristoc
Still the body
racy must have been the most influential force.
of active citizens must have been

comparatively large, including,

it did, the landowners, the professional men, and those who
followed the more important crafts.
as

These units

were

grouped in larger units and these again in

larger, the process continuing till they were all assembled
under a high king who seems to have been a sovereign of much

still

dignity but little actual power. The laws (which began to be
put into writing in the seventh century) were, however, not
local but national, and the island therefore had a unity which
would otherwise have been difficult to achieve.

nearly a century it has been an article of faith in the
historical professional that early Irish society was organized on
a clan or a tribal basis.
Such was the dictum of Sir Henry
Maine, and such has been the opinion of nearly all later students
down to Father David Mathew, who dealt with Irish society in
1933.
But in a system such as is outlined by Professor Mac
For

Neill there is

no room

either for clan

or

for tribe.

He finds

no

evidence for the clan system as generally conceived in any docu
ment outside the Waverley novels.
The clan-error was derived
from the unfortunate habit which the Irish had of

naming their

little states from the family to which the ruler belonged. Any
thing that resembles a clan will be found on examination to be
a

thin aristocratic crust made up of the kinsmen of the ruler.
Professor MacNeill's reconstruction of the old social order

quite plausible ; whether it will stand is another question.
The larger part of his book is made up of a series of lectures
delivered five years ago at New York University. In a publica-

seems
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tion of that sort the evidence

on which the author's conclusions
based cannot very well be presented in detail.
In a few
the
evidence
is
and
cases, however,
discussed; and in
produced
those cases the argument appears to be sound and conclusive.

are

Here and

there, however,

call forth serious doubt

dealt with his

in

as

one comes

upon statements which

to whether Professor MacNeill has

careful and critical spirit. The best
Northern evidence associates Rollo the Norman with western
sources

a

Norway, not with the Orkneys.1 Horsa may be a mythical
leader, but Hengist appears quite authentic.2 Apparently Pro
fessor MacNeill believes that the Anglo-Saxons invaded Britain
about the year 550,3 though, of course, he may mean that the
occupation of the land was complete by that time, which is also
not quite accurate.
One also has a feeling that the author is
inclined to project his findings farther into the past than the
facts will allow.
Finally, he seems to have studied the Irish
in
the light of present-day patriotism, which is
past too largely
not the most dependable sort of illumination in which to pursue
historical research.
Lawrence M. Larson.*

CIVILIZATION AND THE GROWTH OF LAW�by William A. Robson.
The Macmillan Company, New York, 1935.
Pp. xv, 359.

The author of this volume has chosen

theme of

absorbing
producing the book
a refreshing experience, cannot be a matter of surprise to any
one who has freely devoted time and effort to the study of Juris
prudence. One could not have the patience to continue such a
study, or a desire to write about it, if reflection and investiga
tion did not bring him some real exhilaration of mind and joy
of spirit. If it be true that the proper study of mankind is man,
there can probably be found no better studies than jurisprudence
and history for revealing human character and characteristics.
Since the laws under which a people live represent their domes
tic, social and economic life it should not seem strange that their
concepts of law and government are closely associated with their
human interest.

1

P. 23.

2

P. 6.

a

p. 51.

*

a

That he found the work of

Professor of History in the University of Illinois ; translator and
editor, the Earliest Norwegian Laws (1935) ; reviewed in (1935) 24 Geo.
L. J. 223.
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universe, their religion and their most serious and

intimate interests of time and eternity.
That the author does not succeed in

sustaining the interest

which his subject spontaneously suggests, is probably due to
confusion of ideas and a languid indulgence in far-fetched

analogy which, though entertaining and enjoyable to himself,
may mean to the average reader little profit and much ennui.
Religion, magic and superstition, undivided and indivisible,
seem to form the protoplasmic mass of cramping influences
from which the human mind was liberated, for the epoch making
step in racial evolution which has made it possible for man to
understand, not so much what the laws of nature are, as the
fact that they are what men discover them to be. After absorb
ing this idea, the reader who has found the absorption process
within the range of his capacity, is ready for the more definite,
and perhaps clearer revelation, that the source of natural law
is to be found in the legislative power and creative ability of the
human intellect. Here the weary reader should be pardoned,
if he pauses to regret, that Sir Isaac Newton did not draft the
law of gravity in such a way as to make the ascent of the
balloon into the stratosphere as easy and as rapid as its descent.
The teaching of St. Thomas Aquinas regarding the eternal law
and the natural law are given a passing notice and a meed of
dilettant comment. Some patient, enquiring reader might here
pause to ask, if any one can believe in the existence of God and
believe that He has no will, purpose or desire regarding His
creation

leads

us

or

His creatures.

If belief in the existence of God thus

to the notion of eternal

law, it

may likewise lead to

what St. Thomas taught of the participation of natural law.
Can any one believe in the existence of God and doubt that He

desires good and not evil, truth not falsehood, order not chaos,

justice not iniquity? The attempt to put religion, magic and
superstition all in the same category as forming one mystifying
barricade against intellectual progress can lead only to hopeless
confusion.
The Constitution of the United States, with its system of
checks and balances, is found to be a Newtonian concept, whereas
it would be wiser, and our hopes for progress would be greater
if

ideas of governmental institutions were molded on lines
analogous to Darwinian theories. While it is probable that the
framers of our Constitution thought just as little of the law of
gravity as they did of the laws of Boyle and Avogadro, it seems
our
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quite certain that the resemblance between our governmental
system of balances and the law of gravitation is grossly exag
gerated both by this author and the authorities whom he cites.
If it had been the purpose of the framers of the Constitution to
our government changelessly mechanical they would not

make

provided for amendments to the Constitution. It is an
interesting fact, attesting their recognition of possible wisdom
in modification, that more than half of the founders of the Re
public helped to enact a numerical majority of what we now
The suggestions of
call the amendments to our Constitution.
have

this author

seem

to amount to

abandon the Newtonian

an

admonition that

we

should

theory, which we never had, and follow
are just as impossible as they are

the Darwinian theories, which
undesirable.

That Darwinian concepts may be impracticable and impos
painfully manifest in some of his weari

sible the author makes

mystified about the way
personal culpability for
wrongdoing. He thinks it must have required prodigies of
effort and eons of evolution, to develop from the concept of
tribal solidarity, and tribal guilt, through the notion and prac
tice of noxal surrender, our modern idea of individual respon
sibility. Here the author is not presenting an idea that is new,
nor is he enlarging upon it with comment that is enlightening.
He has merely brought in from the Darwinian mausoleum, a
bleached skeleton, which is still recognizable, though clothed in
threadbare garments.
There is nothing very profound in the
idea that man was once upon a time herd wise and through the
lapse of ages became a homo sapiens, individually wise. There
seems to be nothing so difficult to understand in the belief that
primitive man for was ages conscious of group solidarity and
through yielding up the offender to save the group and appease
the injured, became gradually conscious that merit and demerit
might be personal and individual. What really seems strange
is that some people whose mentality seems otherwise normal,
some

pages.

in which

can

He

seems

man came

be lulled into

a

to be somewhat

to evolve the idea of

state of maudlin credulity that

essential feature of the uncanny scheme
There is indeed

seem

can

make any

plausible.

alluring fascination in blending together
all sources of human knowledge.
It is pleasant to think of all
branches and divisions of mortal thought, fraternizing, blend
ing, and uniting into enduring harmony, forever and serenely
0 quam bonum et jucundum habitare omnes in unum!
social.
an
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delightful it would be if we could think of governmental
problems in terms of kilocycles or centigrams. How enjoyable
it would be to dream and write; to write and dream again, of
legal advancement and problems of human government, seeing
them all work out beautifully in terms of wave lengths and
vibration frequency.
Perhaps, however, our fantasy might be
interrupted by an exhausted reader turning the last page with
a sigh of relief, yawning out the cold, droll query, "Cui bono?"
How

Linus Lilly, S. J.*

GESCHRIEBENE VERFASSUNG UND RECHTSSICHERHEIT IN
DEN VEREINIGTEN STAATEN VON AMERIKA Von Dr. jur.
Hermann von Mangoldt, Privatdozent an der Universitat Konigsberg
�

in Preussen.

Alfred Kurtze, Breslau

�

Neukirch, 1934.

P. 152.

It is not the purpose of this book to add to the existing litera
on the Constitution of the United States by developing new

ture

doctrines.

only

On the contrary, the author explicitly declares his
showing the reader what importance is

task to consist in

attached by the Americans themselves to the written constitu
tion of their own country and to demonstrate the reaction on
legal security produced by this opinion.1 Nevertheless, the book
is of interest also to the American reader.

It demonstrates very

only the impressions which American constitutional life
produces on a European juristic author in general, but also the
special points of view of a modern German author, who, though
avoiding studies of comparative law and restricting himself to
American law, is influenced by the contrast between the laws of
well not

both countries.

Mangoldt
tutional Law

sees

characteristic features of American Consti

mainly in the following circumstances.

First of

all the government is a "government of law" and not a "govern
ment of men" 2
a sentence which, as is well known, was already
included in express terms in Article XXX of the Declaration of
�

Rights of Massachusetts, 1780. 3 The American Constitution is,
4
a conception which has been de
moreover, a "rigid" one
veloped particularly by James Bryce in his Studies in History
�

*

Regent and Professor of Law, Saint Louis University School of Law.

1

P. vi.

2

Pp. 1

3

"To the end it may be

4

Pp.

et seq.

22 et seq.

a

government of laws and not of men."
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and Jurisprudence5
Finally, American Constitutional Law is
characterized by the position of the courts.6 The part concern
ing this subject is the most voluminous, as it takes up two-thirds
of the book.7
It is to be regretted that the author was not able
to make

book, The Twilight
Supreme Court, published in December, 1934, and of the
important decisions of the Supreme Court, issued in 1935, deal
ing with constitutional questions.
use

of Edward S. Corwin's famous

of the

Rudolph Laun.*

CANON

LAW

DIGEST� Compiled by T.

Bruce Publishing

Lincoln

Company, Milwaukee, 1934.

Bouscaren, S.J.
Pp. xvi, 928.

The

The author is

professor of Canon Law at St. Mary of the
Seminary, Mundelein, 111., and holds the degree of special
distinction, Magister Aggregatus, which the Gregorian Univer
sity, by decree of the Congregation of Studies, is privileged to
Lake

grant.
The book is

a

collection of decrees and decisions, instructions

and

encyclicals that have issued from the Holy See, for the most
part, since the publication of the Code of Canon Law. Most of

these

given in full text; others are divided and rendered only
important and pertinent parts; others still are
down
to
a digest, with skill and perspicacity.
Never
brought
the
content
the
of
book
is
better
described
as
a
theless,
compila
tion than as a digest. The author offers it as a helpful com
panion to and interpreter of the Code.
The Canon Law Digest is not the first endeavor in this field
of canonical writings. But those who are acquainted with Sartori's Enchiridion Canonicum, now in its fourth edition, and
Woywod's Canonical Decisions of the Holy See (1933), will note
in Father Bouscaren's work a larger fund of material and finer
perspicuity of texts; for the book is replete with cross refer
ences and has three meticulously complete indices.
The author has especially enriched his volume by including
many documents which have proceeded officially from the Roman
Curia, but which were not published in the official commentary
are

in their

5

182

more

Volume

ff.).
6
Pp. 51
7
*

I,

pp. 167 ff.

(especially, concerning the United States,

et seq.

Pp. 51-151.
Judge, Hamburg Supreme

and Rector

pp.

Court of Administration; Professor (1919)
(1924-26) University of Hamburg.
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Acta Apostolicae Sedis.
An instance of the valuable service
rendered by the inclusion of these documents, is given by the
Decision of the Supreme Signatura, in the case Florentina, Comseu Nullitatis Matrimonii.1
The question is one of

missionis

jurisdiction or competence, which the Code regulates inter alia
according to place of domicile of the defendant. Canon 93, Sec
tion 1 of the Code determines that a wife, who is not legitimately
separated from her husband, necessarily retains the domicile of
her husband, and the Pontifical Commission for the Interpreta
tion of the Code, replied, on 14 July 1922, that a woman mali
ciously deserted by her husband, cannot, under Canon 93, Section
2, acquire a separate domicile of her own, before she has ob
tained, from an ecclesiastical judge, a decree of separation.
Now, in the above-cited case of nullity of marriage, the Catholic
husband, who had thus maliciously deserted his Catholic wife
in New York, and fled to Florence, sought to bring suit there
against his marriage, and to force the wife to answer the suit
in the court of Florence to which he had wandered, on the
ground that his newly acquired domicile was now her domicile
by legal provision. The now published decision of the Supreme
Signatura remanded the plaintiff husband to the court of the
diocese of New York, and makes it plain that the Code and the
Responses are not to be interpreted contrary to natural justice,
and must be understood in this instance, in the light of Canon
1964, so that such a plaintiff can sue (abstracting from con
sideration of the place of contract), only at the court of the
defendant's own factual voluntary quasi-domicile.
Thus the professional canonist, engaged either as teacher in
a seminary or as member of the curia of a diocese or religion,
will find here helpful and even necessary documents, on which
it is not otherwise easy to lay one's hand.
But the book is likewise crowded with material that is the
every

day

concern

of the

parish priest.

There

Catholic Action, Political Activities of Clerics,

Property, Funerals,

are

decrees

on

Ecclesiastical

Publishing of Favors and Offerings in
on the so-called New Sacred Art, on Religious,
on matters of Rites, and something on Indulgences.
For the general reading laity there are documents of interest
and value on the Bible, Duelling, the Education of Youth, Holy
Communion, Marriage, Mass, and various decisions of the
Roman Rota, among which may be found good summaries of
the

Pious Papers,

1

Nov. 7, 1932, cited by the author at p. 804.
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the argument in the DeCastellane-Gould marriage case,2 in the
Vanderbilt-Marlborough case,3 and in the Marconi-O'Brien case.4
Some of the documents will have a special interest for the

practitioner of civil law. He will be interested, for instance,
in reading the words of Pope Pius XI in the encyclical on the
Christian Education of Youth, wherein the Pontiff quotes the
Supreme Court of the United States in its Oregon School Deci
sion,5 to show that this country means to recognize the right,
by law of nature, of parents to have control of the education of
their children.
He will also find interesting reading in the
decisions
of the Roman Rota. Reviewer calls attention,
digested
for instance, to the Decision of 21 June 1924 6 on a question of
title by prescription, in a case where the law that determined
the time required for prescription had been changed during the
period when the prescription was allowed to run, so that, title
by prescription would have been acquired if computation of time
were made by the new law, but would not have been as yet
acquired if computation were made by the old law.
It is to be regretted that the author has taken cognizance
of only four of the sixteen volumes of Rotal Decisions, and that
only a very few decisions have been touched upon of the more
than one hundred fifty which have issued from the Rota since
the Code. This omission is condoned, however, when one real
izes that the already plump little volume could hardly contain
adequate summaries of all the decisions, the more so because
of the immensity of the task of reducing to an understandable
digest what the Rotal judges themselves, have without wasted
words, written on hundreds of pages. Such a digest, however,
is obtainable in German in Johannes Hollensteiner's Die Spruchpraxix Der S. Romana Rota in Ehenichtigkeitsprozessen Seit
Geltung Des C. J. C7
Like Woywod, the author has translated the Latin texts into
English, or has used English translations previously published.
Very rarely, does the translation fail to express the exact mean
ing of the original, as when 8 the words "Holy See" are used
instead of "Roman Pontiff."
2
3
4

5

Feb. 8, 1915, cited p. 535.
July 29, 1926, cited p. 523.
April 11, 1927, cited p. 536.
Pierce v. Society of Sisters,

�At p. 722.
7
8

Freiburg (1934).
At p. 745 (4, a).

The author has aided in the f orma-

268 U. S. 510

(1925).
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a canon law terminology for the English speaking world
by offering translations of certain Latin key expressions difficult
to render in English, and heretofore seldom translated. Thus:
res adhuc Integra is rendered by "matter still uncompromised" ;
ius quaesitum by "vested right"; tempus utile by "available
time." Sanatio in radice is rendered by "sanation" : the reviewer
suggests that "retrovalidation" or "correction at the root" might
have been used with better effect. Latin expressions of this sort
are extremely difficult to translate well, and the author has fre
quently left the italicised expression in the original Latin.
Pope Pius X intended the Code to be the harbinger of an
era of renewed life in Canon Law, and the more than six hun
dred documents translated, analyzed, divided, digested and ar
ranged by Father Bouscaren show to what great extent the Holy
Father's purpose has already been attained. The author prom

tion of

ises to continue the collection and make further documents avail
able to his readers, by supplements to the present Digest.
The printer's work has been carefully done; the binding

might have been nobler in view of the nobility of the content.
Francis Wanenmacher.*

CANONICAL EVIDENCE IN MARRIAGE CASES�by Francis Wanen
macher.
The Dolphin Press, Philadelphia, 1935.
Pp. xxi, 412.

Strictly speaking, canonical marriage

cases are cases before
ecclesiastical tribunal in which the issue is the nullity of a
certain marriage, or in which the fact of non-consummation is
the issue to be established as a basis for the grant by the Su

an

preme Pontiff of the favor of dissolution.

In the latter class of

the marriage is admittedly, or at least probably, valid,
whereas in the former class the burden is upon the petitioner
to prove that the marriage was null and void from the beginning
cases

for

some

natural

or

canonical

reason.

The procedure in cases to prove non-consummation is strictly
judicial, although the diocesan court in such cases is merely a

fact-finding body, the final decision coming in every case, not
from the court which establishes the facts, but from one of the
Sacred Congregations in Rome, acting administratively for the
*
Pastor Consultor and Pro-Synodal Judge of the Diocese of Buffalo;
Rector of Saint Bernard's Church, Buffalo. Author of Canonical Evidence
in Marriage Cases (1935), reviewed in this issue at p. 513.
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upon the basis of the facts established at the

trial.

Among the nullity
while others

cases some

be decided

require full judicial procedure,
Bishop with the observance

the

by
merely of certain essentials which constitute a sort of sum
The latter cases give little difficulty because
mary procedure.
the evidence relied upon to establish the nullity of the marriage
is entirely documentary, and must be such in content and so
authenticated as to leave no doubt of the nullity of the marriage
can

under the Church's law.

There remains, however, a large class of cases where the
invalidity of the marriage must be established by proving cer
tain facts which

disputed and which are not capable of
documentary proof.
nullity cases, requiring strict judi
cial procedure, are chiefly those in which the nullity of the mar
riage is claimed as resulting either from certain impediments,
such as impotence, crime, or abduction, which cannot be estab
lished by documentary evidence, or from some defect in matri
monial consent.
Interesting and well-known examples of the
latter group are the Vanderbilt-Marlborough case (1926) in
which the marriage was declared null because of coercion of the
girl by her mother; the Marconi-O'Brien case (1927), where it
was declared null upon proof that a condition contrary to the
substance of marriage had been explicitly attached to the mar
riage contract by the parties; and the Gould-Castellane case
(1915) in which a similar contention was made but after three
trials was held not to have been sufficiently established.
are

These

Those who have

acquaintance with the Code of Canon
a well-developed law of evidence,
derived from the Roman law and modified by centuries of exper
ience. It is not identical with the law of evidence which prevails
in American and English courts, though it is based on the same
fundamental principles.
Special rules, both of evidence and
the
marriage bond. For example, once a
procedure, protect
there is a strong presumption in
been
has
celebrated
marriage
favor of its validity which can be overcome only by strict proof.
Moreover, no marriage can be finally declared null upon a single
judicial trial. If the decision is for nullity, appeal by the De
fender of the Bond is obligatory, and the decision becomes final
only after two concurrent decisions.
Enough has been said to show that, for all persons who have
any part in canonical marriage trials, some study of the prosome

Law know that the Church has

515

BOOK REVIEWS

1936]

cedure and of the rules of evidence in such
necessary.

Father Wanenmacher's book is

cases is decidedly
designed to make

As
this study available in English to those interested in it.
regards the author's qualifications, it is enough to say that,
besides being a Doctor of Canon Law this book is his doctorate
�

thesis in the Catholic University he has served for
as Prosynodal Judge 1 for the Diocese of Buffalo,
�

some

years

so

that his

theoretical knowledge has been matured by years of
experience. Presented as a thesis in 1920, the book

practical
was

not

then

printed, but has been revised and kept up to date by con
decisions, and now appears for the
first time, from the Dolphin Press.
We have no hesitation in describing this book as a thorough
It is a decidedly valu
and scholarly treatment of the subject.
able addition to canonical literature in English, and will be use
ful, not to say necessary, for lawyers who may have occasional
contact with the canonical aspects of marriage cases, and for
priests who necessarily have contacts with them.
The book is divided into three parts, of which the second
alone deals with what American lawyers mean by evidence.
Here we have an orderly and well documented treatment of the
law of the Church on such subjects as competency of witnesses,
evaluation of testimony, experts, physical inspection (which is
resorted to under admirable safeguards in certain cases to estab
lish the fact of non-consummation), documents, presumptions,
oaths of the parties, etc. The other two parts of the book deal
with certain questions of procedure.
There is an alphabetical index and also a numerical index by
which all references to any canon of the Code can be quickly
tact with the latest available

found.

It is

perhaps because there is so little good canonical writing
English that the language of this book seems at times a little
strange. Many canonical terms cannot be accurately rendered
by any English legal term which is in common use; others if
directly translated into what seems to be the nearest English
word may give a wrong impression of the meaning, because of
in

differences between canonical and civil usage. Thus it seems to
us that the author, in the third part of the book, uses the term

"pleadings" to designate the briefs and oral arguments of the
parties or their advocates before the court, whereas in Amer1

A

Prosynodal Judge is

a

judge

of the diocesan court who has been

appointed by the Bishop without the intervention of the Synod.
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ican courts of law and

equity the term means the written repre
sentations of the litigants upon which the issue in the case is

joined.
For these

reasons

the book may prove

difficult

a

one

for

lawyers to read. But we believe that the studious
will read it nevertheless, and that they will be well repaid.
American

T. LINCOLN

ESSAYS

ON

THE

LAW

AND

PRACTICE

BOUSCAREN, S. J.*

OF

GOVERNMENTAL

ADMINISTRATION IN HONOR OF FRANK J. GOODNOW�by

a

Number of His Former
Marshall E. Dimock.

Students, edited by Charles G. Haines and
The Johns Hopkins Press, Baltimore, 1935. Pp.

xv, 321.

Dr. Frank J. Goodnow commenced his academic career at
Columbia University in 1883, where he remained until 1914,
with intervals of public service.
In the latter year he became

president of The Johns Hopkins University and continued as such
until 1929, when he retired. During all of this period his major
interest

was

students

administrative law and
under his

a

considerable number of

two of whom contributed

influence,
largely to the clarification of administrative law the brothers
W. W. and W. F. Willoughby, who are not represented in this
volume of essays by former students in honor of Dr. Goodnow.
The unsigned introduction, presumably written by the two
came

�

editors of the volume of essays, contains a brief sketch of the
career of Dr. Goodnow with passing reference

long and useful

to his excursions into the

istration
omy and

as a

practical field of governmental admin

member of President Taft's Commission

Efficiency in the Administration

ernment and

as

an

ever, there is

no

discussion

Econ

advisor to the Chinese government. How
as to his influence in either capacity

in the formulation of the reports or as to the
accomplished by such studies and reports.
In the

on

of the Federal Gov

results, if

any,

judgment of this reviewer the work of Dr. Goodnow in

the field of administrative law is of importance principally in its
theoretical aspects from the standpoint of a student of political
�

theory rather than from the standpoint of the practical adminis
trator of the manifold activities which are part and parcel of
*
Professor of Canon Law, Saint Mary of the Lake Seminary, Mundelein, Illinois; Editor of Cation Law Digest (1934), reviewed in this issue

at p. 510.
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all of the

departments, establishments, boards, commissions, etc.,
or for that matter of the government
of the states and municipalities. His former student, Dr. W. F.
Willoughby, especially, attempted as an Auditor of Puerto Rico,
financial advisor to the Chinese government, and as Director of
the Institute for Government Research, to translate theory into
practice and it would seem that an essay from his pen would
have been peculiarly suited for inclusion in any volume of essays
in honor of the long years of Dr. Goodnow's teaching of admin

of the Federal Government

istrative law.
Aside from the introduction, this volume is divided into four
parts, Origin and Meaning of Public Administration; Executive
Leadership in Administration ; Government in Relation to Indus
try, and Control of Administration. The first part consists of
one essay by John A. Fairlie, professor of political science at the
University of Illinois. The second part consists of two essays,
one by James Hart, associate professor of political science at
The Johns Hopkins University, and the other by George W.
Spicer, associate professor of political science at the University
of Virginia.
The third part consists of three essays, one by
Charles G. Haines, professor of political science at the Los An
geles branch of the University of California ; another by Milo R.
Maltbie, chairman of the New York State Public Service Com
mission and head of the New York State Department of Public
Service, and the third by Thomas R. Powell, professor of law at
Harvard University. Part IV likewise consists of three essays,
one by Frank G. Bates, professor of political science at Indiana
University, as to state control of local finance in Indiana; an
other by Charles C. Thrach, associate professor of government
at the New York University, as to the inadequacy of the rule of
law, and the third by Marshall E. Dimock, associate professor
of public administration in the University of Chicago, as to the

forms of control

over

administrative action.

That is to say, all

but two of the essays are by professors of political science,
though in one instance the title is public administration and in
the other the title is government.
a

professor of law and by

an

The other two essays

are

by

administrative official in the New

York State government.

Lawyers in active practice at the bar, in more or less daily
contact with the organs of government, or occupying semi-judi
cial or administrative positions in the machinery of government,
daily watching the wheels

go

round,

are

more or

less

skeptical
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of professors of political science in dealing with the problems of
Theory and practice are two different things and
very often they are as wide apart as the poles.
My own view

government.

is that it should be

a

condition precedent to the qualification for

chair of

political science in any college that the occupant shall
have had experience of at least two years in a responsible ad
a

ministrative position in the field of government in which he is
supposed to be a specialist, federal, state or municipal, as the
case

may be.

As

a

tribute of

some

former students to Dr.

Goodnow, the

book is excellent.

It will repay reading by all those engaged in
the administration of government if only to see how wide apart
�

in many instances

are

theory and practice of government.
0. R. McGuire.*

CONSTITUTIONAL GOVERNMENT IN THE SPOTLIGHT�by William
H. Hirst. Fleming H. Revell Company, New York, 1935. Pp.200.

This volume represents another addition to the vast liter
produced in recent months which attempts to analyze the
New Deal in terms of constitutional government.
It stands

ature

unique neither

in

viewpoint and treatment

nor

in the conclusions

reached.
In the foreword the author sets himself the rather ambitious
of subjecting the American constitutional system to a

task

searching scrutiny, both historically and contemporaneously.
Even those readers who heed the author's plea for leniency in
judging the volume will be disappointed in the extent to which
it falls short of its stated objective quantitatively.
The main
body of the treatment consists of one hundred twenty-two pages,
organized under twelve chapter headings, most of which are rea
sonably closely connected with the central theme. There follow
two addenda which deal with a variety of random observations.
An appendix contains the text of Magna Carta and the Declara
tion of Independence, a copy of the Constitution of the United
States annotated by the author, some excerpts from Washing
ton's Farewell Address, and from Webster's Reply to Hayne,
and finally the text of Lincoln's Gettysburg Address. Thus the
author fulfills his earlier promise when he says that in treating
*

Counsel to the

Comptroller General
Attorney General

Special Assistant

to the

of the Committee

on

of the United
of the United

States; sometime
States; Chairman

Administrative Law of the American Bar Association.
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constitutional government "its star-spangled background will be

kept in mind."

1

The first two chapters are devoted to a study of the AngloSaxon and colonial background of the American Constitution.
A brief consideration of the Federal Government from its incep
tion through the vicissitudes of the Civil War leads into the next

chapter in which this discussion is merged with a consideration
of the doctrine of checks and balances. Supported by quotations
from constitutional decisions, the author then observes that the
Supreme Court "has held that the Constitution is not suspended
even

in

war or

in

a

crisis."

In the fourth and fifth

2

chapters the author distinguishes be

tween the powers granted by the Constitution to the national
government and those reserved to the states. In the light of

legal precedent he substantially predicts the grounds upon which
the N. R. A. was invalidated by the Supreme Court. He con
signs the T. V. A. to a similar fate. In the field of state regula
tion of private enterprise he discusses the New York milk case
and the Minnesota mortgage moratorium case, citing with evi
dent approval the dissenting opinions and pointing out that on

previous occasions the Court "has been known to be much in
3
a minority opinion."
He professes to view "with
misgiving, if not apprehension, the further development of the
doctrine of 'business impressed with a public interest'." 4
A
consideration of the "gold cases" concludes this treatment.
fluenced by

The next three

chapters are concerned with the allocation of
legislative, executive, and judicial powers under the Constitu
tion. To support the traditional doctrine of the separation of
powers the author quotes extensively from the writings of Woodrow Wilson and the decisions of the courts.
From this point it
is easy to follow his reasoning through a brief chapter on the
executive dictatorship of President Roosevelt presented against
a background of the great absolutisms of history.
This topic is
pursued through another chapter in which Wilson's criticisms
of functional checks and balances

are

viewed with alarm.

Wil

son's concept of executive leadership is conceded to be tenable
only if it be "one of guidance and persuasion rather than of
1

Pp. 7-8,

2

P. 35.

3

P. 64.

*

P. 61.
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5

Nevertheless, the author admits
that he admired Wilson for his "wise and commendable for
bearance."
In another

chapter the author calls attention to the implica
republican form of government in contrast with one
which is purely democratic. In this connection it is his opinion
that legislators should be less subservient to their constituents'
wishes than he finds many of them to be. In fact, many a repre
sentative in Congress is "an automaton goaded by furtive fear
of [his] constituents' whim
." 8
The concluding chapter contains the refreshing suggestion
that there be developed a group of highly trained specialists to
occupy various key positions in the administrative departments.
He believes that such persons "would represent a type of perma
nent official of great value to the country
." 7
An interesting portion of one of the addenda concerns itself
with sixteen specific indictments of the present regime in Wash
ington. More constructive is his conclusion that the New Deal
need cause no concern as a temporary expedient provided that
five listed "fundamental principles of American constitutional
tions of

a

.

.

.

government

are

.

8

not violated."

Mr. Hirst's chief contribution to the

subject is

a

commend

able earnestness of purpose and an admirable frankness of ex
pression. Meanwhile, this reviewer is forced to the conclusion
that the literature still clamors for the

clear, incisive, and com
plete treatment of constitutional government in the United
States, the need for which the author so clearly points out in his
foreword.
Harry W. Voltmer.*

AMERICAN

FAMILY

Chester G. Vernier.

California, 1935.

III.
Husband and Wife�by
University Press, Stanford University,

LAWS�Volume
Stanford

Pp. xxix, 684.

Faithful to his publisher's promise, Professor Vernier has
recently presented the many admirers of the earlier works in his
set with the third volume of American Family Laws. Husband
and Wife is the alarmingly comprehensive title affixed to this
5

P. 115.

6

P. 127.

7

P. 136.

8

P. 148.

*

Professor of Political Science, De Pauw University.
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volume, but the matter herein at almost no point intrudes upon
the territory covered in volume one, Marriage, and volume two,
Divorce. Two volumes remain to be published to complete the
set, one on Parent and Child, which is announced for publication
early in 1936, and the last, now in preparation, on Incompetents
and Dependents.
The statutory matter of the Family Law of the forty-eight
American states, Alaska, the District of Columbia, and Hawaii,
to January 1, 1935, as it relates to husband and wife, concerning
debts, contracts, torts, crimes, domicile, property, dower, curtesy,
and miscellaneous other matters, is herein given thorough treat
ment.
Uniformly following the general scheme of the other
volumes, the field here covered is carved into numerous compact
sections, or topics, for statement and comparison. In nearly all
of these the author first summarizes the common law relating
thereto, next states the statutory law, showing variations, re
semblances, and omissions, follows this with pertinent comment
and criticism, and finally appends a comprehensive list of refer
Tabular tables are of frequent occurrence.
ences.
This, with
the topical treatment adopted, makes search on any point cov
ered a matter of quick reward. With its own adequate tables
and index, volume three is usable as an entity; cross reference
to the other volumes are included, knitting the set together.
From this it is apparent that the author is in no possible way
immodest when he declares very simply in his preface:
partakes, therefore, somewhat
digest, an annotation, and a work

"The work

mentai-y,

as

a

of the nature of
of reference."

a com-

1

Reviews of the earlier volumes abound in such glowing terms
"magnificent," "illuminating," "immensely useful," "am

bitious," "of absorbing interest." Waiving resort to a thesaurus,
with a splash of heavy exclamation points the writer adopts all
such terms as his own. But one he would add
provocative.
It is extremely gratifying to find an author of a work per
haps primarily designed as a compendium of statutory law pass
ing personal criticism upon the worth or weakness of the
statutes set out. "In the writer's opinion" that phrase is in
cluded again and again. And the opinions that follow, in no
sense radical, based on a wide study, a vast experience, a careful
evaluation of all that is involved in the perilous business of draw�

�

1

P.

V.
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ing conclusions, merit the widest dissemination. Such writing
as this in the legal field may amount to boldness.
If so, it is
matter of reproach to the literature of the law.
If so, one
admires and commends Professor Vernier's audacity.
In the

introductory

the question,
He

equality?"

section to this volume the author poses
women won their struggle for

"Have married

immediately

answers:

".
not completely.
It is
gressive states may well improve
changes are still needed in the more
tically all, the need for equalization
.

.

sideration."

...

believed that
their

even

the most pro

family legislation;
conservative states; and in

many

of burdens deserves further

prac
con

2

With that challenge, he proceeds to list twenty-eight concrete
recommendations for reformation of the statutory law of some
or all of the states.
In its own appropriate section the basis for each recom
mendation, predicated on existing laws, is made clear. To the
wisdom of all the suggestions doubtless not all will assent. That
many of the recommendations are provocative of wide discus
sion is indisputable.
If for this reason alone, the book is of
great usefulness in every domestic relations and legislation class
room, to every progressive legislator, and to all forward-looking
practitioners of the law.
More and more the law of domestic relations is being reduced
to legislative enactment. In no field of the law is this more de

sirable.

Our trial courts are filled with the troubles of husband
and wife; in view of the bulk of such cases, appeals may be
termed infrequent.
The personal bias of the trial judge enters

widely into his decision.
be realized to

a

If

predictability and symmetry are to
now known, it is the

greater extent than is

writer's conviction that

they must come not from the law found
but from the certain expression of the legislatures. Of
course, one makes such an assertion only to sigh despondently,
faced with the insistent reflection that such "certain" expres
in

cases

sion all too often is couched in
statutes.

statutes drawn
The

shoddy, almost incomprehensible
this forcefully tending to better the
to be lauded and put to service.

Such works
are

as

inadequacy and ineptness of much statutory study and
draftsmanship is frankly recognized by Professor Vernier.
2

P. 4.
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Over one-third of his present volume is devoted to presentation
of the statutory material on dower and curtesy; the author's
occasionally blistering criticism of existing statutes is fully sup

plemented by detailed suggestions for bettering the law.
curtly, flatly stated :

The

first rule announced is

"Dower and curtesy should be

Whether

one

completely abolished."

3

adopts the view that in legislation lies the

rem

edy for many of the law's ills or feels that in the common law
itself with wise prescription exists the best means for effecting
its own cure, it is certain that in any case the disease can best be
diagnosed when all the ailments
in this work.

It is

dertaken, and

to

are

fully exposed and noted

as

to pay tribute to the well expended
labor devoted to the enormous task this author has bravely un
a

pleasure

praise the notably fine product of such pains.
Gordon Johnston.*

HANDBOOK ON THE LAW OF DAMAGES�by Charles T. McCormick.
West Publishing Company, St. Paul, 1935. Pp. xiv, 811.

The last

Hornbook

treatise

Damages was Roger W.
Handbook, which appeared in
on

Cooley's
1912, accompanied by Cooley's Illustrative Cases. The gap of
more than twenty years has now been filled by Professor McCor
mick, who has accomplished his task exceedingly well. The same
year saw a new edition of Cooley's Cases as a companion to the
treatise and Professor McCormick published his own case book
through the Foundation Press.
In their prefaces, authors of the Hornbook Series frequently
warn the reader of the difficulty of compressing their subject
into so small a space and the consequent necessity of emphasis
on certain parts at the expense of others.
While I do not find
serious neglects, it is very apparent, and I think one of the merits
of the book, that a more important place and fuller treatment
have been given to the influence of the jury and the whole ad
ministrative side of the jury trial than heretofore. The subject
of Nominal Damages has thoughtfully been incorporated in Pro
cedure. This is much more illuminating than merely setting off
non-compensatory by way of contrast to compensatory damages,
second edition of Hale's

3

P. 21.

*

Assistant Professor of Law,

University

of Denver School of Law.
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which suggests getting rid of them early before the main play
begins. Wherever nominal damages are of real importance,
their

significance lies in their

cedural device to establish

guide

use

as

or

an

preserve
to the assessment of costs.

A lot of
Part II

on

administrative
a

or

legal right and

good hard thinking and exposition has

pro
as

a

gone into

Professor McCormick takes up the suc
action tried to a jury. First, the pleadings

Procedure.

cessive phases of an
of the parties with respect to damages ; second, the trial down to
verdict, including evidence, instruction and assessment; third,
the preservation of the parties' objections; fourth, the review of
those objections with admirable differentiation between errors
of law and fact ;

finally,

the function of nominal

damages

as

the

growth of a necessary compromise between the maxim that
where there is a right there is a remedy and the old view that a
detriment

was

necessary to

an

action.

Important
lawyer
approaching the sub
of
is
on
what Professor Mc
the
ject
Damages
emphasis placed
Here he shows the
Cormick calls the "Theory of the. Case."
of
tactic
with
a preconceived
a
consistent
importance
adopting
and the
to
the
character
of
the
involved
as
theory
legal right
to both

and student

effect of that tactic upon the measure of recovery.
In thus
relating the measure of recovery to tactic, the way is made

equally clear to show the importance of going to trial with
preconceived plan as to proof of loss.

a

While the plan of the book as a whole does not depart very
radically from that generally adopted in a work on Damages,
that is a grouping into general and special rules, nevertheless,
the rationale of Professor McCormick's arrangement stands out
much more clearly, for example, than in Hale's earlier Hand

book,

or

indeed in such exhaustive treatises

as

Sedgwick

or

Sutherland.
Briefly, the plan is this. A short introductory
chapter, dealing with The Choice of Law, that is the conflict of
laws and the fields of Federal and State law, leads to Part II,
Procedure, to which reference has just been made. Part III
covers principles and standards applicable to the whole subject
of damage law. In this part falls an excellent chapter on Inter
est, where both history and trends are made far more under
standable than by Sedgwick. Torts and Contracts are respec
tively covered in Parts IV and VI. The difficult subject of
causation is given a separate place at the opening of each of
these parts rather than in Part II dealing with standards appli-
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Professor McCormick

cable generally.

thought which in Tort would get
of causation into
of

a more

525

belongs to that school of
philosophy

away from Bacon's

realistic consideration of the boundaries

tested

by justice and social policy. Following
Domain, which seems an appro
if
we
the
regard
priate place
taking of private property for
use
as
the
legalization of what would otherwise be a tort.
public
By this arrangement the whole law of Damages is given a
coherence and dignity that it has lacked at the hands of authors
who have mainly treated it as a mere adjunct of separate
legal liability

as

Torts is Part V

on

Eminent

wrongs.

A Hornbook is described
one

I think is much

more.

as

an

elementary

treatise.

This

The comment that follows the state

ment of

leading principles is so searching and critical as to
justifications that it is not too much to say that the
book may exert a real influence for improvement. The foot notes
are of exceptional interest, variety and amplitude.
They con
tain a wealth of leading articles, the Institute's Restatements,
the American Digest, Corpus Juris, the larger treatises, English
and Canadian cases, the annotated cases, statutory law including
reasons

and

very full references to the Practice and Civil

states and Holdsworth for historical

points.

Codes of many

Professor McCor

mick gracefully acknowledges the help in search for authorities
received from his students while teaching the subject.
For

example, under Fluctuating Value is appended a seven-page sum
mary of the law in 40 separate jurisdictions prepared by a Re
search Assistant at the University of North Carolina Law
School.
No book is without defects.

With the exception of what I

real inadequacy in the index, it would be captious
to set off such defects or disagreements as I have noted against

regard

as a

the very obvious merits of Professor McCormick's work.

Layton B. Register.*

CASES ON TORTS�by William M. Hepburn and Archibald H. Throck
morton.
Second edition. West Publishing Company, St. Paul, Minne

sota, 1935.

Pp.

1071.

Hepburn of the School of Law
University (later Dean) published the first edition

In 1915, Professor Charles M.
at Indiana

of his Cases
*

on

Professor of

Torts.

At the time of his death in 1929 Dean

Law, University of Pennsylvania Law School.
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Hepburn contemplated
project

24

second edition of his earlier work, and

its way the task of collecting new materials.
has been carried through to fruitful completion by

had carried well
The

a

[Vol.

on

Professor William M.

Hepburn

of the

University of Alabama,
Throckmorton, of

in collaboration with Professor Archibald H.
Western Reserve

University.

There appears to be a growing tendency among law writers
to eschew what pride there may be in private authorship, and to

place the less responsible, perhaps, but certainly
Especially is this true among
Preferable to the publication of one's
the casebook artisans.
own collection of cases, it seems, is the expedient of focusing
one's individual ideas of analysis and arrangement of a subject,
with such changes in selection of cases as is deemed appropriate,
in the spotlight of some earlier well-established work. Thus, in
the field of torts, in addition to the example furnished by the
casebook under review, we have had Dean Pound's edition of
Ames' and Langdell's Cases on Torts, and, more recently, Pro
fessor Harper's collaboration with Professor Bohlen in bringing
out the short selection of Bohlen's collection of cases (which,
even prior to the short selection had already gone through three
It is thought, perhaps, that a second or third edition
editions)
of an earlier work may be more easily justified than something
wholly new. It may be supposed that a casebook altogether new
calls for greater justification than is deemed necessary for a
second or third edition of an earlier work. Explicable on the
same ground may be the companionate tendency of collabora
tion among law writers so evident of late in law review articles,
and in such outstanding casebook efforts as Chafee's and Simp
son's Cases on Equity. If the field has room for but one stone,
but not two, then the obvious solution is for two birds to throw
assume
no

in its

less arduous function of editor.

.

the

one

stone.

Still necessary, however, is some justification for the second
The boon of law book publishers and the bane of law

edition.

hopeful of economizing through the purchase of law
hand-me-downs, second editions are usually justified on the
ground of bringing up to date the earlier work. This reason
alone would be ample in the case of the second edition here under
review. Excellent as was Dean Hepburn's casebook, it was pub
lished twenty years ago, and in the field of torts that is a long
time. But this is only a part of the justification offered by the
students

book
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their first consideration, yet their second is
It is, as they have said in their preface,

authors.

It

little less

important.

was

"to reduce the size of the book."

Something, it must be admitted, has to be done about
squeezing every possible pound of tort avoirdupois into the law
school curriculum, and thereafter keeping its mushroom growth
from pushing out again over bounds.
Comfortably adapted to
the present limits of the customary torts course was the first
casebook in the field, that of Professor Ames in 1874, dealing
with a comparative handful of subjects assault, imprisonment,
trespass upon land, trespass upon personal property, loss of
service, conversion, and defamation. But thirty-eight years
were required to make the comfortable course an impossibility.
In 1912 Dean Wigmore published the two thousand pages of his
two- volume casebook. The problem has scarcely become less acute
�

of later years.
does not

even

When Dean Green says that "the torts course
appreciably cover the subject matter and problems

of the torts field," 1 there is
only ask for a solution.

no answer

to his criticism.

One

can

The solution offered by Dean Green is an extension of the
course beyond the first year into the second or third year

torts

of the law school curriculum.

The obviousness of this solution
is shadowed by the fact that the curriculum of the second and
third years is crowded at least as much as that of the first year.
Another solution, differing chiefly in non-essentials from that
suggested by Dean Green, is the allocation of whole chunks of
tort law to other
use

of the

courses.

And it has been suggested that the

system in torts be curtailed somewhat in favor of
The suggestion is frequently expressed a trifle less

case

the lecture.

obviously by proposing that there be
of

considered in the

a

reduction in the number

Most

painful is this sugges
system. Concededly no
subject is better adapted to the system. Yet it must also be
conceded that the system is expensive of time too often aggravatingly wasteful of it. And naturally the system is most waste
ful in the hands of those least experienced in its use the firstcases

course.

tion to the ardent believer in the

case

�

�

year students of
1

our

torts

courses.

This statement is taken from a message sent by Dean Green to Torts
teachers, anticipating the Round Table Conference held at the recent meet
ing in New Orleans of the Association of American Law Schools. (In
1931 Dean Green published a casebook on Torts embracing some 1900
pages.)
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The authors of the second edition of Hepburn's casebook, in
making this problem a main consideration, have attempted to
meet it by adopting the second and third solutions. The second
solution that of leaving sections of tort law for other subjects
they have professed to adopt, yet their translation of it into prac
tice is not overly extensive. The second edition covers practi
cally every topic contained in the first. Nuisance and Conver
sion, for example topics frequently left for treatment in other
courses
have been retained. The brief treatment given by the
first edition to the topics, Detinue and Replevin, has been
omitted. On the other hand, but one entirely new topic has been
added
that more highly publicized than important topic, Right
of Privacy, is given brief treatment in a separate chapter of
The authors have retained the
seven pages, covering two cases.
interesting and valuable introductory material of the first edi
tion
happily so, since it helps to satisfy the thirst of the firststudent
for something indicating to him just where Torts
year
Much precious time is
fits into the general scheme of things.
saved thereby for the teacher who would, in the absence of such
material (which may be read by the student outside of class),
be compelled to supply it by lecture.
Where, then, is the economy of material, since, in round fig

�

�

�

�

�

�

ures, between the two editions there is
some

four hundred

dred fewer

cases

instances, the

pages?

There

are

a

reduction in size of

(very roughly) two hun
Moreover, in many

in the second edition.

cases

carried

over

from the first edition have been

cut down in content of fact and court

opinion.

In

adopting this

solution
that of paring the subject down to workable size by
shortening up on the number of cases there must be, as is
�

�

obvious, a point beyond which further reduction will fail to
effect corresponding benefit. If a topic is not given a series of
cases adequate in number and content to illustrate at least its
most important aspects, it would seem better to ignore the topic
completely. Consider the treatment given by some casebooks
to the topic of Nuisance. In Bohlen and Harper's short selec
tions, the topic is nowhere given separate treatment. There is,
however, one case included to illustrate the "privilege" to abate
No clear understanding of the nature of the privi
a nuisance.

lege can be obtained without some discussion of the nature of a
nuisance, the distinction between public and private nuisances,
and the reasons for the distinction. In other words, the inclu
sion of one case, merely raising the point, necessitates an expla-
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great part of the general topic (in effect, therefore,

Better to avoid
substituting the lecture for the case treatment)
any allusion to the topic at all, leaving it to another course, if
enough cases can not be included to illustrate it properly. The
work under review gives sixty-three pages to a thorough treat
ment of the topic.
.

leaving spatial comparison of the two editions, it
may be interesting to note differences in page emphasis given
While the general idea in the second edition
some of the topics.
has been contraction rather than expansion, we find a few in
Deceit is given twenty-eight pages in
stances of enlargement:
Before

the second edition where in the first it had half

as many; and
Causal Relation is given a four-page edge over its earlier treat
ment.
It is surprising, however, to find Negligence omitted

from this ascendant group of topics
tion; 214 in the second). Still more

(237 pages in the first edi
surprising is notice of the
fact that treatment of the topic entitled Malicious Use of Prop
erty or Influence for the Harm of Another, embracing the subtopic Interference with Business or Employment, is given twice
as extensive consideration in the first edition (214 pages of cases
in the first edition, as compared with 105 in the second)
.

The arrangement of the first edition is largely retained.
Trespasses are dealt with first, then Nuisance, Trover and Con
version, Injuries to Family Rights, Defamation, The Right of
Privacy, Causal Relation, Negligence, Acts at Peril, and a final
chapter headed Torts Through Malice, embracing Malicious
Prosecution, Malicious Abuse of Process, Malicious Falsehood,
Deceit, and Interference (Malicious) with Business or Employ
ment. The arrangement was the same in the first edition, except
that the chapter dealing with Acts at Peril preceded the chapters
on Causal Relation and Negligence.
Why the authors retain the
arrangement whereby the causation problem is considered
anterior to the problem of negligence, when the usual treatment
is in reverse order, is puzzling. In the preface to the first edi
tion, speaking of this arrangement, which he admitted to be a
departure even from his own scheme, Dean Hepburn justified
it "for the sake of convenience in teaching." For many this is
the best argument against the arrangement.2
2

In

a

review of the first edition this criticism

Goodrich: "And other topics, like legal cause,
the

principles governing liability based

on

are

was

voiced

by Professor

easier to understand if

negligence

are

previously estab-
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Along with retention of the general plan of arrangement of
edition, the authors have also seen fit to retain for the
most part the traditional terminology adopted therein.
This is
a bit refreshing.
The terms may lack the more complex analyti
cal accuracy of those in fashion today, but they are unquestion
ably more intelligible to the student. When one speaks of
self-defense as a privilege intentionally to invade interests in
personalty and property, the student who is able to carry
through this wealth of words any thought at all is apt to inquire
why self-defense is called a privilege in the first place. Super
ficial the query may be, yet not unnatural, nor altogether lacking
in intelligence. But speak of self-defense as a defense, and the
student's perplexity vanishes.
One final word concerning the footnotes in the new edition.
They are the best feature of all. The work has the advantage
of being the first torts casebook to appear since the publication
of the final Restatement of the Law of Torts. It is able, there
fore, to make something more of a reference than the merely
ephemeral citations to a tentative draft likely to be altered in a

the first

dozen ways, which

was

the best that could be done before the

Restatement became final.

Moreover the references

are

made

frequently in the way of extensive quotation from the Restate
ment itself, a feature of definite benefit to the student who lacks
his

own

copy of the

opportunity

to

run

Restatement, and lacks also the initiative
down naked citations.

There

are

or

occasional

references to text material contained in the Students' Edition

Torts, of which Professor Throckmorton, the co
casebook, is also the author. One might wish there
were more of these references, in view of the student's anxious
quest for a simplified statement of tort law designed especially
of Cooley

on

author of the

for his

use.

There

are

also set forth in footnote form

a

number of inter

important in themselves, but not important enough
for treatment among the large type cases. The brief outline of
the facts of these cases is generally followed by a briefer state
ment of the holding of the court.
There are a few tantalizing
instances where the facts are stated, but the decision of the court
left to the imagination.
Concededly this is a lazy man's criticism,
interest
keyed up by a statement of facts raising
yet to have one's
esting

cases,

The general arrangement and development of topics in the first
edition, Professor Goodrich described as "thorough, rather than unusual."
2 Minn. L. Rev. 161 (1918).

lished."
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particularly nice point, only to be let down at the end without
solution, too much resembles the temper-testing "To Be Con
tinued" practice of some periodicals, and leaves one with much
the same feeling of resentment. The obvious reply to this is to
suggest that one's curiosity may be satisfied by quick reference
to the report of the case.
Unfortunately, the reports are not
and
so
curiosity cools quickly in the contemplation
handy,
always
of exertion. It is so easy to say : "Held, for the plaintiff," and
so soul-satisfying to the reader, one wonders authors can be so
perverse to withhold such easily granted surcease. The reviewer
repeats appreciatively that Professors Hepburn and Throckmor

a

the

in this regard more considerate than others have been.
conclusion, then : The publishers state this second edition
of Dean Hepburn's casebook to be an altogether new work. If
it is not so in point of analysis and arrangement, it is not so,
perhaps, because Dean Hepburn built so soundly in the first
edition. It is, at the very least, a successful effort to freshen
and render up to date the old analysis and arrangement.3 And
this is ample justification for the existence of any second edition.

ton

are

In

Frank C. Nash.*

CASES AND AUTHORITIES ON PUBLIC UTILITIES�by G. H. Robin
Callaghan and Company, Chicago, 1935. Pp.
son, Second Edition.

xxxvii, 884.
One of the

practical difficulties

with casebooks in

their perverse habit of getting out of date
3

general is
(in spots at least)

Very latest cases from high and low courts are included. Mr. Justice
Stop, Look and Listen Rule, as contained in Baltimore & Ohio R. R.
Co. v. Goodman, 275 U. S. 66 (1927), as supplanted by Pokora v. Wabash
R. Co., 292 U. S. 98 (1934). So also, the Supreme Court's latest contribu
tion to another controversy instigated by Mr. Justice Holmes, the Attrac
tive Nuisance Doctrine, as laid down in United Zinc & Chemical Co. v. Britt,
258 U. S. 268 (1922)�its decision in Best v. District of Columbia, 291
U. S. 411 (1934)
is set forth in a footnote to the Britt case.
And the
interesting decision of the lower New York court on the point of liability
incurred by aviators making forced landings is also included, Rochester
Gas & Electric Corp. v. Dunlop, 266 N. Y. Supp. 469, 148 Misc. 849 (1933),
discussed by Professor Bohlen in a very interesting article, Aviation Under
the Common Law (1934), 48 Harv. L. Rev. 216. But why the exclusion
of Ultramares Corporation v. Touche, 255 N. Y. 170, 174 N. E.
441, 74
A. L. R. 1139 (1931), which is merely referred to in a footnote?
?Assistant Professor of Law, Georgetown University Law School;
Holmes'

�

Former Editor of this Journal.

532

GEORGETOWN LAW JOURNAL

[Vol.

24

just about the time they have been "broken in" nicely by the
teachers. While this problem may be solved to some extent by
annual supplements or the more arduous method if library ref
erences to recent decisions, the doubt as to whether he might be
discussing somewhat stale law has assailed many a conscientious
teacher and driven him to research for purposes of checking up
on the last word.
While this may be as it should, from the view
point of pedagogical science, it may also be a headache to a busy
teacher of such a swiftly changing subject as the law of public
utility regulation a subject which, incidentally, is more diffi
cult in detailed research than other legal topics on which inquiry
can reasonably be limited to reported court decision.
All this is by way of explaining why a second edition is
always welcome. It comes (or should come) as a moratorium on
all doubts and deficiencies. And the better the original volume,
the more welcome is its modernized restatement. Consequently,
when a volume as widely commended as Professor Robinson's
�

Cases and Authorities

tion, it should be

on

Public Utilities enters its second edi

pleasant event for both teachers and students.
Professor Robinson has apparently gone to special pains to make
his book modern. Indeed, he tells us in his preface, "This is a
new book rather than a new edition."
Eighty-three of the 199
main cases are new and the note material has experienced a
corresponding revision. In both his case selection and his notes,
Professor Robinson's latest book betrays the same high qual
ities of industry and scholarship that characterized the first
In compressing the presentation of his subject from
edition.
924 to 864 pages, the author has done some rather daring editing
for which, in the opinion of this reviewer, he should be highly
commended, although there may be dissent from other sources.
For minor omissions of unnecessary text in the original case
opinion, Professor Robinson has used his good editorial discre
tion without cluttering up his pages with x-marks-the-spot to
designate inconsequential excision. Other casebook editors
might well profit. However, as to the more extensive omiss
some of the omitted dissenting opinions from such land
ions
mark cases as United Railways v. West,1 or Los Angeles G. & E.
2
Co. v. California R. Commission do seem to this reviewer to be
carrying editorial discretion a little too far. At least a digest
of the dissenting text seems warranted.
a

�

i

P. U. R.

2

58 F.

1928D, 178 (Md.)
(2d) 256, P. U. R. 1932C, 397.
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While it is not to be taken

as

533

complaint against

Professor

Robinson's latest work, in that he was not responsible for deci
sions and legislation that happened after it went to press, this
reviewer could not

help

but

ponder at the swiftness with which

this branch of the law is moving. Already considerable modi
fication has been imposed upon one of Professor Robinson's
"new"

(to wit: Los Angeles G. & E. Co. v. California Com
by the Supreme Court decision handed down last
Chesapeake & Potomac Telephone Co. v. West.4 The
author managed to insert a note on the Johnson Act,5 which, if
not hereafter invalidated, renders much of the material on the
jurisdiction of federal courts over state regulatory orders of
merely historical interest. He also had time to report the im
port, at least, of the Federal Communications Act.6 However,
the new Tennessee Valley Amendments, the Wheeler-Rayburn
Act,7 the activities of the Electric Home and Farm Authority,
the Rural Electrification Authority, and the public ownership
financing of the Public Works Administration have all been re
cent vital changes in the regulatory picture. All of these laws
are producing, or will produce, constitutional litigation which
cases

mission 3)
spring in

cannot be clarified to any considerable extent before the summer
of 1936. As this review is written, TVA and PWA cases pend

the Supreme Court

docket, while holding company and so"yardstick" litigation surges through the lower courts.
One wonders if it might not have been more prudent to have
awaited some crystallization of this abnormally active flux
instead of getting out a history in the middle of a war, so to
speak. However, that is probably the responsibility of the pub
on

called

lisher rather than the author.
In any event, it is
a

fairer, perhaps, to comment on what is in
Slight criticism can

book rather than what is left out of it.

be made of Professor Robinson's selection of

topical

classification.

Some teachers

cases

have

might

within his

preferred

more

elaborate treatment of regulatory details of gas, electric, and
telephone utilities, as compared with the space devoted to car

riers and "historic public callings," but that is a matter of choice
that must be exercised by the teacher. Suffice it to say that a
3

ibid.

4

295 U. S. 662

5

48 Stat.

7

49 Stat.

(1935).
775, 28 U. S. C. A. �� 41 (1, la) (1934).
� 48 Stat.
1064, 15 U. S. C. A. � 21, 47 U. S. C. A. �� 35, 151-155,
201-221, 301-329, 401-416, 501-505, 601-609 (1934)
.

�

,

15 U. S. C. A.

�� 79-79z-6 (1935).
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student seeking

comprehensive knowledge of modern utility
structures, or the technique of utility valuation, deprecia
tion, etc., will find it necessary to augment his study of this
casebook with collateral reading.
Professor Robinson's volume is excellent enough to stand one
more critical suggestion.
That is his exclusive use of court
opinion. It has always been this reviewer's conviction from inti
rate

mate editorial association with state commission decisions that

these decisions reveal
do the court opinions.

a

greater wealth of regulatory detail than
It is this detail that the modern

specialist
legal practice must master.
To end on a more congenial note : The most favorable aspect
of the book is clearly the high quality of Professor Robinson's
notes.
Rarely does one find in any casebook such practical,
suggestive and thorough note material.
in

Francis X. Welch.*

STUDENTS' TEXTBOOK OF THE LAW OF EVIDENCE�by John H.
Wigmore. The Foundation Press, Chicago, 1935. Pp. xxxv, 610.

This effort of Dean Wigmore is more effective than could
have been expected if it had been his first book on the subject.
By making reference to his many exhaustive treatises and

writings

Evidence, space is conserved and the reader is cited
masterpieces. The examples found at the end of
most sections state the problems simply and give a categorical
answer.
In so far as the problems embody decided cases, the
student might often read them had the citations been added, as
they might have been, without an objectionable enlargement of
on

to the author's

the book.
One acquainted with the subject of Evidence would not ex
pect much could be said concerning it in 552 pages of text mate
rial.

The reader will marvel at the little that has been omitted.

The discussions

are condensed and the rules and their exceptions
given in summary form. At the end of the book there is an
appendix which attempts in 17 pages to give an epitomization of
the preceding 535 pages which are really a summary of the law
of Evidence. Brevity, clarity, and conciseness characterize the
author's treatment of the subject.
are

*

on

Associate

editor, Public Utilities Fortnightly; editor, Welch's Cases

Public Utility Regulation (1932).
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The author has carried over from his earlier writings on
of the nomenclature which during the past

Evidence much

twenty-five years has disturbed many lawyers whose intellectual
lassitude brought them satisfaction with the simpler language
of the horse and buggy days.
The ease with which admission
to the bar has been attained in many states in the past has at
tracted many lawyers who have been incapable of assimilating
the linguistic inventions of Dean Wigmore.
Autoptic Proference, Prophylactic rules, Prospectant, Concomitant and Retro
spectant, are expressions that have furrowed deep the brows of
many practitioners admitted under the low standards of past
Their chief affliction has been intellectual senectitude.

years.

Much of Dean Wigmore's previous terminology, which has re
freshed the law of Evidence as a freshet purifies the stagnant

pool, has been brought into this little book. It is hoped that the
law student will assimilate the meaning of the language better
than did his father.
A book that is prepared for a certain type of reader may not
satisfy all. One purpose may be served by the author and others
neglected. This book is not designed for the "seasoned practi
tioner," as Dean Wigmore confesses in the preface, although it
will not be surprising to find lawyers using it as a short cut.
Too many practitioners dislike to sound the depths. There may
be a temptation to save wear and tear on their ratiocinative
endowments ; and they may cite this little book which does not
pretend to be the philosophical work the author's other writings
are.
As the author prefaces his book, it was written for the
"beginning student." The neophyte and layman represent the
type of forgotten man remembered by Dean Wigmore in this
publication. The value of this compendium on Evidence will
depend upon the reader. If the student attempts to use it to

avoid work in the class room, it will be of but little value.
If
used to summarize in his mind the principles already studied,
the student will find this latest work
sistance.
This

on

Evidence of great

as

publication is not a horn book. Although prepared for
students, it does not contain "canned briefs" of standard cases.
It will refresh many memories. It may not satisfy the appetite,
but it should make the student look forward to the piece de re
sistance the many philosophical discussions by the same author
in his other books and legal periodicals printed during the past
forty years.
�

536

GEORGETOWN LAW JOURNAL

[Vol. 24

Dean Wigmore's writings have always shown thorough and
preparation, and they stimulate thought. This book is

careful
no

exception.
E. C. Arnold.*

TAT UND SCHULD
Zurich und

von

�

Leipzig,

Hermann Kantorowicz.

1933.

Orell Fiissli

Verlag,

Pp. xviii, 339.

The former Professor of Criminal Law at the University of
replace the "objective" theory of guilt with a

Kiel endeavors to

"subjective" doctrine; that is, he suggests that guilt is not a
quality (attribute) of the act, but exclusively of the perpetrator.
By this means, he seeks to solve numerous perplexing problems
that heretofore have led to unjust (inequitable) decisions.
Guilt

as a

characteristic of crime is

found alike in both the

jurisprudence

one

and

of the few doctrines

teaching of criminal

The author undertakes to demonstrate that this concept is
partly wrong and partly distorted by means of the substitution

law.

of another doctrine of the

relationship between crime, the act

and guilt; he realizes that he is compelled to combat (oppose)
the contradictions (conflicts) of the highest courts and of the
But he does not regret this con
difficulty, but because it might evoke a mis
conception of his appraisal of his opponents. He does regret,
however, his inability to make use of foreign sources, particu
larly Anglo-American, wherein the matter of guilt is treated
The book has a certain inter
most subjectively as mens rea.
national character, for it was written in Germany, printed in
Italy, corrected in England and published in Switzerland !
The author uses numerous illustrative cases to develop his
subject, and throughout, his style is clear, his meaning unequivo

most eminent teachers of law.

flict because of its

He does not fail to amuse himself at the expense of those
German scientists who use a characteristic peculiar to the Ger
man language, that of building new words from old, to commit
literary atrocities not merely to confuse German opponents, but
to send the hapless foreigner scanning dictionaries in fruitless

cal.

quest.
part of his work, Professor Kantorowicz presents
a subjective theory of guilt and offers sugges
tions as to terminology, definitions and certain fundamental
principles of law. He aligns himself with the liberal movement
in law which does not accept the view that law consists only of
In the first

the

question

*

of

Dean, Vanderbilt University School of Law.
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statutory and customary rules, but insists that there are many
lacks or gaps which must be filled by reference to the "spirit" or
"purpose" (Gesetzeszweck) rather than to the letter of the law
This tendency has been manifested in
(Gesetzesbuchstaben)
the jus
many forms, often unknown or not acknowledged, from
of
law
natural
the
and
subsequent
Romans
the
old
of
aequum
times to the principles of "Treu und Glauben" (good faith and
trust) of the German civil law to the "Regel" (rule) which the
Swiss judge of today would establish as law-giver in case the
formal law revealed a gap.1
Among the many interesting subjects treated, that of "Strafbare Handlung" (punishable action) recurs frequently. This is
especially open to criticism, according to the writer, for he re
gards the person as subject to the punishment. He remarks that
guilt is not a characteristic of the punishable action (Strafbare
Handlung). He examines guilt, accessorial participation and
perpetration in the light of the objective (or traditional) and
subjective theories. Guilt as an essential element of criminality
is considered, and the various grounds of non-punishment,
such as infancy, etc., are exhaustively treated.
.

Walter Jaeger.*

CASES ON LABOR LAW�by James M. Landis.
Chicago, 1934. Pp. 718.

The Foundation

Press,

widespread acclaim
or have been favored with such general adoption by teachers
than the Cases on Labor Law by James M. Landis. Certain it
is that this collection of cases constitutes the outstanding avail
Few casebooks have been accorded

more

able casebook in its field.
In a masterly introductory chapter, the author summarizes
lucid, concise fashion, the historical background of present
labor problems, with an eye not only to legislative and judicial
developments but also to the political and social factors which
shaped and controlled legal pronouncements on the subject.
Showing a keen sense for practical values, the author carries the
student through a guided tour of the intricate story of early
labor law, to which other casebooks have devoted a labyrinth of
Thus the casebook proper begins with essential modern
cases.
and practical problems.
in

1
*

P. 28.

Professor of

Law, Georgetown University Law School.
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The latter part of the book contains

a

fair number of

cases

involving decisions of the National Labor Board under provi
sions of the N. I. R. A. Since the Schechter case, many of these
cases, of course, assume a purely historical or academic interest,
at least until such time as the Supreme Court can be persuaded
to tolerate

liberal labor legislation.

is

generally
as
supposed,
of 1933, the casebook can still be deemed up to the minute, though
published in 1934.
The chapters dealing with the "Yellow-dog contract," with
the privilege to strike, picket and boycott, are particularly ad
mirable.
The references throughout the book are excellent.
And despite its comparative brevity, the book has a fairly com
plete, and in some cases, an exhaustive collection of authorities
on such problems as are considered.
more

If,

as

the Schechter decision leaves the status of labor law

Other reviews of the book have observed that the author has
omitted

or

labor law.1

slighted several problems appropriate to a course in
To these may be added a regret that more em

phasis was not placed on some of the procedural phases of labor
problems. As Frankfurter and Green have pointed out in their
book, The Labor Injunction, such incidents of procedure as ex
parte evidence to support injunctions against labor, vagueness
of terms of decrees, and the summary nature of contempt pro
ceedings for alleged violations of labor injunctions constitute as
powerful weapons against labor as substantive labor rulings,
and are thus deserving of separate treatment.
However, much as any teacher may feel the need for supple
mentation on various pet problems, the fact remains that for
an introductory course, the book serves admirably, especially in
the light of the fact that most law schools allow to labor law only
one semester of two hours per week.
Moreover, as the author
himself states in his preface :
"Obviously

no

single volume

can

hope

to

produce the 'compleat'

labor lawyer. This seeks only to acquaint him by a lawyer-like concern
for details with certain aspects of law, fundamental to any approach
to the labor

problem

as a

whole."

2

D. J. Farage.*
1

See

Rice, William Gorham, Jr., Book Review (1935) 83 U. OP PA.
Edward, Book Review (1935) 29 III. L. Rev. 829.

L. Rev. 543; Berman,
2
P. viii.
*

Professor of

Law, Dickinson School of Law.
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GOVERNMENT CAREER SERVICE�by Leonard D. White.
of Chicago Press, Chicago, 1935. Pp. xiii, 99.

539

University

book, Government Career Service, out
comprehensive pages the need of building up in the
United States an intelligent and efficient administrative corps of
career men and women comparable to the organization in the
British Civil Service, and, more important, offers a constructive
plan for this undertaking. The work should be of particular
interest to law students and to recent law graduates who intend
to enter the public service, as well as to those who are already
in the service. The author, a professor of political science at the
University of Chicago on leave while serving as United States
Civil Service Commissioner, stresses the fact that conditions
were never better than today for recruiting the highest type of
personnel available. Briefly, he has "struck while the iron is
Dr. White's latest

lines in 99

hot."
The book, comprising five lectures delivered before students
public administration at the University of Chicago last April,
presents nothing altogether new in substance but outlines in an
interesting way a definite procedure for developing a career
service in the Federal Government.
Acknowledging that the
of

field

covers a

wide scope, the writer has confined his discussion

largely to a fundamental phase of the problem, namely, making
provision for the establishment of an administrative corps in the
federal service.
It appears that a primary difficulty in the matter is the lack
understanding as to the exact nature of administrative work.
With respect to this, Dr. White says that
of

"not

only do

brackets

peculiar

of

we

the

lack

a

known and recognized career in the higher
we
do not even recognize the

public service,

...

nature of administrative work."

Administrative work is defined

1

as "coordination, supervision
planning." The administrators are not to be responsible for
policy, for that is acknowledged to be a political function of the
government. They are to advise, however, in matters of policy,
but when once the policy has been determined, their function is
to administrate accordingly, and not to substitute policies of
their own. Notwithstanding this, they are not to be hampered

and

1

At p. 19.
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by details or routine operations, which pertain to the "executive"
function, as distinguished from the "administrative."
According to the plan proposed, about 250 men and women
college graduates under thirty years of age would be recruited
annually for the government service through a difficult com
petitive intelligence test. Employees already in the government
service would be permitted to take this examination, as well as
those outside.
The new appointees would serve a probationary
period of five years, during which they would be assigned grad
ually increasing responsibilities, which in itself would service as
a discriminating, and, in some cases, an eliminating factor. From
the "Training" grade the probationers would be advanced to a
"Principal" grade, in which they would remain for another five
The two highest grades contemplated are designated
years.
"Higher" and "Senior." No "Principal" grade incumbent would
be advanced automatically to either of these grades until he had
unqualifiedly demonstrated that he possessed administrative
ability of a high order. To compare with current business com
pensation, the probationer would begin at $1,620 a year, with
provision for a maximum of $2,580 by the time he had qualified
for graduation to the "Principal" grade. Those who eventually
reached the top would receive approximately $10,000 a year.
The entire administrative corps would comprise approxi
mately 2,500 men and women. All of them would be in the com
petitive classified service and would be engaged in coordinating,
supervising and planning, free from uncertainty with respect to
permanency as affected by political or other elements, apart from
their own efficiency and the continued need of the government
for their services.

What will prove of especial interest to the lawyer and law
student is the following opinion of Professor Oliver P. Field of

University of Minnesota concerning the suitability of law
work, which Dr. White quotes with
approval :

the

yers for administrative

"Legal training is

not

a

suitable educational background for appli
positions in the United

cants to the administrative class of civil service

are trade schools primarily, and this
only the content of the courses but the methods of
teaching and of study, and even the attitudes of both professors and
students. Little or no attention is paid to statutes, or to administra
tive orders and the techniques, reports, and decisions of other judicial
and semi-judicial bodies in government besides the courts are seldom
studied.
The cultural element and the cultural atmosphere both are
almost entirely lacking.

States because law schools here

has affected not
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England legal education has been on even a lower plane than
anything, the emphasis on the private law
has been more pronounced.
"On the continent law faculties and legal subjects are selected
In the curriculum a great
from an entirely different point of view.
deal of attention is paid to the law of government, and that attention
is from both the private and the public point of view, with emphasis
leaning somewhat to the public aspect, rather than to the private
aspect of each subject. The materials studied include cases, books, a
great deal in the way of statutes and administrative orders, with very
considerable time spent on administrative decisions and techniques.
The law schools have a tone that comes from their position as training
institutions for the public service in the administrative class, and this
supplements the other factors mentioned in such a way that not only
are graduates of law schools fitted for administrative positions, but
they are also fitted for legal positions in the government, while Amer
ican law school graduates on the whole are fitted for neither of these
positions." 2
"In

in the United States and if

It is believed that American law schools are placing increas
ing emphasis upon the preparation of lawyers for the public
service today and that law faculties are reaching the realization
that special preparation is useful and even essential, although
Dr. White expresses a somewhat different idea regarding these
elements. Courses in administrative law and statutory legisla
tion are now included in practically all law school curricula, and
men of public affairs attached to the executive branch of the gov
often invited to talk before student bodies on the
mechanical and administrative features of their particular work.
In order to assume the many functions similar to those of a

ernment

are

judicial tribunal which an administrator must assume, he should
possess judicial training or learning, and this is particularly
true where there is little judicial restraint.
This is one point
which the legal fraternity would wish to see recognized ade
quately in a work of this kind. Perhaps the soundest view of
administrative tribunals is that presented by John Dickinson,
professor of law at the University of Pennsylvania, now serving
as Assistant Attorney General of the United States, wherein he
points out that public confidence in such tribunals depends upon
their employment of truly judicial processes and their subjection
to proper judicial safeguards.3
In general, the book represents the product of the mature
thought of a group of earnest workers in the field of public ad*

Pp. 46. 47.

3

Dichinson, John, Administrative Justice
(1927), at pp. 30-31.

Law

and the

Supremacy

of
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It comes at a time when the subject is rapidly
becoming of general interest and increasing importance. At this
time the practicability of Dr. White's plan is not amenable to
exact measurement. However, there can be no quarrel with the
author's thesis that scientific organization provides the best
means for the efficient conduct of public business.

ministration.

Philip P. Marenberg.*

WILLIAM
POSAL

AN

LADD:
FOR

AN

EXAMINATION

OF

AN

AMERICAN

PRO

EQUITY TRIBUNAL�by
Constable & Co., Ltd., London, 1935.
Pp.

INTERNATIONAL

Georg Schwarzenberger.
xvi, 78, 5.

preface to Dr. Schwarzenberger's work, Dr. James
presents a few observations regarding the back
ground and project of William Ladd, early exponent of peace
and founder of the American Peace Society (1828)
By analogy,
Dr. Scott shows that Ladd's plan of an assembly of ambassadors
to serve as a congress, and a court of nations,
In his

Brown Scott

.

"composed of the
such
or

world, to arbitrate or judge
brought before it, by the mutual consent of two
contending nations," 1

cases as

more

most able civilians of the

should be

present to a certain extent, in the Continental Congress, and
provided for in the Articles of Confederation, which
became the Supreme Court of the United States. Then, Dr. Scott
concludes with the indication of Ladd's proposals upon the inter
national community.
The author gives a biographical account of Ladd that shows
the latter in constant apprehension of the phenomenon of war.
Schwarzenberger quotes the following significant passages from
the second Petition (Ladd's) of the New York Peace Society to
Congress (1838) :
was

the court

"First, then,
merits of the

it is observable that

war

pays

no

attention to the

parties are nearly equal
in strength, by resorting to war, they generally leave off where they
begin, nothing being decided, and both parties being sadly injured.
Once more, by resorting to war, nations violate one of the plainest
dictates of reason, viz., that parties should not be judges in their own
2
cases, which they always assume to be in war."
.

.

*

case

...

In

cases

where two

.

Member of the Bar of the District of Columbia ; former Book Review

Editor of this Journal.
1

P. xii.

2

P. 10.
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Leaving "Ladd's Problem," as the first chapter is entitled,
the monograph is presented in two parts : Ladd's Problem and
His Proposals, and Ladd and the Problems of Today. Some of
Ladd's Proposals,
the characteristic chapter headings are:
Ladd's Scheme as Compared with Earlier Plans for the Organ
ization of Peace, Ladd's Influence, The Problems of a Just Peace,
The Existing Methods for the Realization of Justice in Inter
national Relations, Problems of a Comprehensive System for the
Pacific Settlement of International Disputes, Essential Elements
for the Construction of a Just Peace and the author's Conclu
sions.

The second part

develops the place Ladd occupies in the

modern peace movement.
Existing modes for bringing about
the pacific settlement of disputes, such as diplomatic negotiation,

good offices, arbitration, League of Nations procedure, and the

possibilities for achieving justice in international relations by an
application of the law of nations are sketched. Considering the
question of establishing a tribunal to decide all political disputes
between states on the basis of justice and equity, Dr. Schwarzen
berger realizes immediately that such an agency would have to
To
go beyond the present law and apply equitable principles.
this requirement (necessity) he sees no objection in view of a
tendency to bring together law and equity.
,

In

considering the place of the equity tribunal in the present

system of international justice, the Secretary of the New Com
monwealth Institute suggests that the jurisdictions of the two
courts would have to be clearly separated, although he thinks
that it might function as a division of the Permanent Court.
The respective delimitations of jurisdiction of the law and equity
sides of the Court are summed up in the following words :
"1.
The Permanent Court continues to be the competent body for
the decision of all disputes between States on the basis of the existing
law and for the authoritative interpretation of existing international

law.
"2.
The Equity Tribunal would be competent to make decisions
the question whether a given situation or legal position is in con
tradiction with the requirements of a just peace, and, in the event of
an affirmative
decision, its duty would be to modify the law to meet

on

the requirements of

3

Pp. 65-66.

a

just peace."

3
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Dr.

Schwarzenberger observes that the establishment of the
tribunal would accelerate the tendency towards codification
of international law.
new

As to the members of the court, Ladd is in favor of the
"
"
majority being laymen, 'masterminds of the earth' 4 A ma

jority of the judges would be required for an award which would
be enforced by public opinion. The author criticizes this method
of enforcement because of the ease with which public opinion
can be moulded or even created by the many propagandist media
available today. But he also envisages the objections to a deter
mined insistence on the development of international authority
states may become lukewarm in their support of the treaty
creating the tribunal. But the danger of non-execution of an
award seems slight in view of the few cases in the history of
arbitration in which states have refused to abide by arbitral de

�

cisions.
Walter Jaeger.*

ARCHIVOS DE MEDICINA LEGAL E IDENTIFICACAO

Leonidio Ribeiro, Director do Instituto de

Nacional, Rio
This work,

de

Janeiro, 1935.

Direcgao de
Imprensa

�

Identificacao.

Pp. xxvii, 188.

periodical (Anno V N. 11) is composed of a
lengthy introduction, a selected group of "original works,"
courses, lessons and conferences, decisions and opinions, notes,
jurisprudence, and associations.
Each of the foregoing sections is profusely subdivided into
smaller chapters the continuity of which is at times labored.
The pertinence of The Creation of Fascist Italy (a chapter con
tained in the introduction, pp. xxi to xxvii, inclusive) to medical
jurisprudence and identification of criminals remains somewhat
a

�

obscure.
A reexamination of the titles involved reveals the

apparent

intention of the editor to present a collection of widely diversi
fied and isolated essays, none of which are exhaustive of the

subjects treated, nor closely correlated in any way other than
that they might all be classified under the one general heading
of medical jurisprudence, apparently selected from the archives
of the Institute of Identification and subsequently distributed in
the present form.
*
*

P. 67.
Professor of

Law, Georgetown University Law School.
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subjects treated sweep from The Hair in Police Tech
nique, by Dr. Israel Castellanos, director of the Cabinet of
Identification of Habana, to The Practice of Medicine-Magic
Among Brazilian Negroes and Mixed Bloods (Mesticos) by
Arthur Ramos, professor of psychiatry of the Faculty of Medi
cine of Bahia; from a monograph dealing with Sanguineous
Groups of the Guarani Indians to a paper treating of InvestigaThe

,

lion of Paternity.
In view of the

language of the title (Portuguese), the offi

cial capacity of the compiler, and the fact that the work was
printed by the Imprensa Nacional of Rio de Janeiro, it would

naturally be assumed that the language of the text would follow
title, but subsequent reading discloses certain chap
ters in Spanish, another in French, and a paragraph or two in
German, although the bulk of the text is Portuguese, thus pre
senting a truly magnificent field for the linguist.
Of the total number of chapters, four are by Professor
Leonidio Ribeiro (whose name appears on the cover of the
book), with joint authorship in a fifth. Let it be said at once
that his treatment of the matters discussed is masterly although
brief; his use of the Portuguese language scholarly, yet mag
nificent in a rich simplicity of expression.
One of Professor Ribeiro's interesting chapters is that deal
ing with the ability of the leper to alter the papillary designs of
his fingerprints. He quotes from the opposing opinion (French
text) of Professor Edmond Locard of Lyons, edition of 1931:

that of the

"not

only the papillary lines remain identified in themselves after birth
death, but, what is essential, they are not modifiable, either patho
logically or by the will of the subject."

until

Professor Ribeiro continues by touching upon the material
impossibility of obtaining a dactyloscopic plate of the finger

prints where leprosy has destroyed the fingers themselves, then
passes to the explanation that where
"the sufferers do not present any apparent lesion of the hands and
one explanation exists for the fact, in accordance with
what is known in this respect; it must be the result of secondary

fingers, only

atrophies

of the

papillae,

as

a

consequence of lesions

of the cubital

nerve."

Under the title Jurisprudence, a chapter is devoted to the
crime of stupration, based upon an actual case heard before the
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First Chamber of the Court of Appeals, involving a minor
female child of 12 years and the grandfather of the female
minor.

Various chapters of the volume

are

profusely illustrated by

photographic reproductions.
While the subjects treated might be of outstanding interest
to the student in Brazil, or to the graduate specialist, the exact
position such a periodical would occupy with respect to the
Anglo-American student of law is not clear, unless his studies
were undertaken with a well denned intention to specialize in
the lore of medical jurisprudence.
Henry Paine Crawford.*
*

ican

Member of the Bars of Georgia and California ; Chief, Latin Amer
Legal Section, Division of Commercial Laws, Bureau of Foreign and

Domestic Commerce.
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