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Introduction

lawyers have, in recent years, shown an increas^
ing interest in foreign law and foreign legal institutions.
Comparative law courses have been introduced into the curricula
of several of our leading law schools.
Bar associations have
set up committees on foreign law.
Since 1932, the Association
MERICAN

1

of American Law Schools has conducted round-table discussions
of

comparative law.

The law reviews carry an increasing num
foreign and comparative law. It seems

ber of articles devoted to

legal profession has
begun to realize the potentialities of the study of foreign law
on a comparative basis in widening its own horizons,
that is
to say, the study of foreign legal institutions or phenomena with
reference to like institutions or phenomena of our own law in
order to evaluate the advantages and defects of the latter and
to profit, if feasible, by the experiences of the former.
One of the difficulties confronting many students of com
parative law is unfamiliarity with the structure and fabric of
a foreign legal system.
At least a cursory knowledge of its
background and contours is, however, necessary for an effective
and useful study of foreign law, no matter how narrow the
field of investigation, in view of the interrelation and historical
evident from the trends noted that the

�

foundations of the various fields of law.
The purpose of this article is to supply what the authors be
lieve to be some of the basic information indispensable to a
*

Assistant Professor of Law, Columbia University School of Law ;
author, with Philip C. Jessup, of Neutrality: Its History, Economics and
Law

(1935-193-), Competence

Draft Convention

and

of

Courts

Comment

Rumanian Land Dispute

(1932)

(1928) and

of

in

;

Regard

to

Foreign

States;

author of The

numerous

Hungarianarticles in Columbia

Law

Review, American Journal of International Law, Revue de Droit
International et de Legislation Comparee, Zeitschrift fur Internationales
Recht, and other periodicals.
t Visiting Assistant Professor, University of Chicago Law School,

formerly Privat-dozent, University

of Berlin; member of the Research
Staff of the Kaiser Wilhelm Institute of
Foreign and International Private
Law; author of Comparative Law and Conflict
Laws in

of

2 U. of Chi. L. Rev. 232.

Germany (1935)
551

[Vol.

GEORGETOWN LAW JOURNAL

552

24

comparative study of French and German law.1 The undertak
ing is limited both in scope and in execution. The scope is
limited in that it deals only with one element in the fabric of
the foreign law systems examined,
namely, the broad outline
of the code and statutory structure with so much historical
background as has been thought desirable to indicate the growth
Other equally important elements in this fabric
of the law.
the application and interpretation of these codes and statutes
by the courts, the machinery of law administration, the approach
and technique of lawyers, all together composing what may be
called the "spirit" of a legal system are not discussed here.2
In this connection it seems pertinent to enter a caveat, lest the
import of the brief surveys of French and German law prior
�

�

�

to codification be misunderstood.
common

law would be

The student trained in the

likely to regard these

surveys

as

tracing

German law to its roots,
just as
he would trace the growth of our modern common law to its
roots in the yearbooks. The growth of law in most continental

back the modern French

or

�

uninterrupted, continuous flow
were not merely
the
common
declarations
of
law which
statutory
pre-existing
the
courts then would interpret narrowly in
light of the earlier
common law.
The codifications in France and Germany really
meant a new start, often on an entirely fresh path, for the law
and, thus, for the lawyer. Hence, the pre-code law of these
countries does not have the same significance for the presentday French or German lawyer as the common law of Bracton
countries has not been such

as

that of the

common

law.

an

The codifications

�

1 These
legal systems were selected because interest in them seems to
predominant, at least in the law schools, as indicated by a survey of
Professor Jaeger's
comparative law courses scheduled for 1935-1936.
comparative law course at Georgetown Law School surveys the constitu
tional and commercial law of France, Germany, England and the United
States; Professors Arnold and Loewenstein at the Yale Law School offer
a
course devoted to a comparative study of judicial
administration in
France and Germany; Professor Dawson's course at the Michigan Law
School deals with selected subjects in modern French and German law.
New York University lists courses in French and German commercial
law.
Professor Rheinstein's courses at Chicago University Law School
and the courses at the Columbia Law School, offered by Professors Jervey
and Deak, deal with selected topics in French and German law. Professor
Osborne's course at the Stanford University Law School, although the
field is not specified, requires a reading knowledge of French.

be

2

These

preparation.

aspects will be treated in several articles

now

in the

course

of
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and Blackstone has for American

or

English law students.

On

the other hand, the codified law did not spring from nothing;
it has a respectable and venerable tradition behind it which in
fluenced, directly or indirectly, the codifiers. The survey of precode legal history aims, therefore, not to enable the reader to
understand modern French or German law in the light of precode law, but rather to indicate the soil from which that law

did, to some extent, shape that growth.
even
The undertaking is further limited in execution, for
the authors seek to supply background
within this limited scope

grew and which

�

�

rather than to

accomplish perfection in minute detail.

I. The

Development of the Law of France

Although France achieved political unity, under a compara
tively strong central authority, several centuries before the va
rious German states were consolidated into the Reich, uniform
ity of law was not accomplished until the beginning of the nine
teenth century.
German legal uniformity followed closely on
the heejs of political consolidation. On the other hand, mediaeval
France, although a "nation," in the modern sense of the word,
for several centuries before codification, presents to the legal
historian a kaleidoscope of various legal systems existing con
temporaneously, yet independently, in the various provinces and
districts.

Pre-revolutionary France, living under what French legal
historians designate as the period of "ancient law" (I'ancien
droit), may be divided into two geographical zones. In the
south (the Midi), Roman law was paramount and that section
is therefore designated by French legal historians as the coun
try of written law (pays de droit ecrit). In the various prov
inces of the north, local customs were in force and this area has
been termed the country of customary law (pays du coutume) .3
This geographical division should not be regarded as a complete
cleavage; like every generalization, it is subject to qualifications.
The pays de droit ecrit had some customary law (e. g., the
coutume de Bordeaux)
though it was strictly local and con
siderably less elaborate than in the northern provinces. On the
other hand, the pays de coutume recognized at least the persua,

3

The line

separating the north from the Midi

the

�

territory of written,

from that of the customary, law is generally the river Loire, from Geneva
to the mouth of the river Charente.
Thus, the pays de droit ecrit was
barely two-fifths of French territory.
�
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law, especially when customary law
law, furthermore, was to a large extent the
common background of legal learning and of law teaching in
the Universities, even in the North of France.
was

authority

silent.

of Roman

Roman

The customs

were

numerous

of which there

tume

Some called

and varied.

cou

in force in

about sixty, were
large district (e. g., coutume de Paris,
coutume d'Orleans)
It may be noted
that the influence of the coutume de Paris was extended beyond
the geographical limits of its actual authority. Others were in
force only in a city or a village ; these are called coutumes locales,
of which there were some 300. In view of their number, and in
view of the fact that the customs were originally not reduced to
writing, there must have been considerable confusion and un
certainty. To remedy the situation, Charles VII, in his ordinance
of Montils-les-Tours, 1453, ordered the official compilation of all
customs. More than a century was necessary to accomplish this
task ; but by the end of the sixteenth century the bulk of French
"customary" law was, in fact, reduced to written law.4
An additional factor, still further emphasizing the partic
ularism of ancient French law, was the power of the Parlement
of Paris and the thirteen provincial Parlements
in the exercise
of their judicial functions to resolve moot questions. In exer
cising this power, they often adopted conflicting views. These
decisions, called arrets de reglement, were not rendered in actual
litigation, but declared the position the Parlement would take in

generale,
province, or in
coutume de Normandie,
an

entire

were

a

.

�

�

the future in similar

cases.

This was, of course, a form of
was limited both in substance

it

judicial legislation, although
(i. e., the Parlements had no power to modify the existing law)
and in extent (i. e., within the jurisdiction of the respective
Parlements) .5
4

Most of the

officially recorded

are compiled in Bourdot de
(1724) 8 vols.
5 The Parlement of
Paris, which emerged as the judicial branch from
the King's court (curia regis) and which became independent toward the
end of the thirteenth century, and the various provincial Parlements estab
lished between 1443 and 1775 (Toulouse, Grenoble, Bordeaux, Burgundy,
Brittany, Normandy, Aix, Trevaux, Bearn, Metz, Besancon, Douai, and
Nancy) were chiefly courts of justice. At the same time they exercised
legislative as well as administrative powers. Concerning the history and
functions of these Parlements, see Brissaud, History of French Public
Law [Continental Legal History Series, vol. 9] (1915) �� 403-419.
It may be noted that this power of the provincial Parlements, or rather
Thus may be explained,
its abuse, became a fertile source of discontent.

Richebourg,

Le Coutumier General

customs
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Despite the existence of

numerous

555

customs, the royal ordi

issued in exercise of the King's legislative power had a
These ordinances were, as a rule, in
certain unifying force.B

nances

force throughout the kingdom. Their unifying effect was some
what impaired by the occasional refusal of some of the provincial
Parlements to execute them

by "registration" within their

re

spective jurisdictions; their reluctance was, however, usually
overcome by the pressure of royal authority.
The importance
of these ordinances in the process of unification can be readily
understood in the light of the importance of the subjects treated.

Among the most significant ordinances�those which had a last
ing influence on the development of French law, and, in some
instances even served as the basis of the Napoleonic codifica
tion, were those prepared by Colbert and issued by Louis XIV :
The ordinance of April, 1667, concerning the administration of
justice (reform of Civil procedure) ; the ordinance of August,
1670, concerning criminal procedure; the ordinance of March,
1673, concerning commerce on land; the famous marine ordi
nance of August, 1681, concerning maritime law in time of peace
and war. Even more comprehensive were the three legislative
monuments prepared during the chancellorship of Daguesseau;
the ordinances of February, 1731, concerning gifts ; of August,
1735, concerning wills ; and of August, 1747, concerning entails.
To complete this picture, mention should be made of the
canon
law which also exerted profound influence on some
branches of French law, especially in the field of family law.
The advent of the Revolution marks the end of the period of
"ancient" law and, at the same time, the beginning of the transi
tional period commonly called the period of "intermediary" law
(droit intermediate). Revolutionary legislation aimed chiefly
at reform in the field of public law and of political institutions.
Its main accomplishments were the abolition of ancient priv
ileges, the establishment of equality before the law, the guar
antee of individual liberty, and the protection of private prop
erty. Apart from sporadic instances such as the statute of 17
nivose, an II, concerning successions, or the statute of 9 messidor,
�

�

in

part, the hostility

to judicial legislation, in the
revolutionary and
era, and the disregard of precedent as a source of law until
See in this connection Art. 5 of the French Civil
very recent times.
Code,

Napoleonic

which requires courts to decide only the actual case before them and
enjoins
rendering decisions laying down general principles.
6
The royal ordinances are conveniently collected
by Isambert in his
Recueil General des Anciennes Lois Francaises
(1827) 29 vols.
them from
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III, concerning mortgages this legislation in the field of
private law left no lasting impression on French legal develop
ment.
Attempts were made to unify private law, and several
suggestions for codification (among them several drafts pre
pared by Cambaceres, and the so-called Jacqueminot draft) were
introduced in the successive legislative assemblies of the revolu
tionary period,7 but failed of adoption, leaving the work of codi

an

�

fication and unification to the first consulate.8

Codification. On August 13, 1800 (24 thermidor, an VIII),
Napoleon Bonaparte, then first consul, appointed a commission
charged with preparing a draft of a uniform civil code for
France. The composition of the commission and the procedure
adopted for perfection of the draft deserve special attention,
especially in comparison with the preparation of the German
civil code.9
The members of the commission were: Tronchet,
chief -judge of the Court of Cassation; Bigot-Preamenaue, the
attorney-general ; Malleville, a judge on the Court of Cassation ;
and Portalis, the government's attorney attached to the Prize
Court.
Autocracy, it seems, has certain advantages. In the
unbelievably short period of four months, the commission com
pleted a preliminary draft which was then submitted for com
ment and criticism to the Court of Cassation and to the appellate
courts. Taking account of the various suggestions and criticisms
thus invited, the preliminary draft was modified and amended
by the commission and submitted to the legislature in 1801.
For a while, the cumbersome and complicated machinery of the
then French legislature 10 threatened the project with the same
fate that befell the earlier attempts at codification.
After
7 The various
legislative organs of the French revolution were, in
chronological order : The Assemblee Constituante (June 17, 1789-September 30, 1791) ; the Assemblee Legislative (September 30, 1791-September
21, 1792); the Convention (September 21, 1792-October 26, 1795); the
Directoire (October 27, 1795-November 9, 1799) ; the Consulat (December
13, 1799-May 18, 1804).
8 For a
study of the revolutionary legislation see Sagnac, La Legisla
tion Civile de la Revolution Francaise (1898).
See also Esmein, Precis
Elementaire de l'Histoire du Droit Francaise de 1780 A 1814 (1908).
9
Infra p. 571.
10 The Conseil
d'Etat, the Tribunat, the Corps Legislative, and the
Senat. With the exception of the Conseil d'Etat, whose task was the prep
aration of legislation, the three other bodies of the legislature had no
power to amend or to modify proposed statutes; they could merely accept
or reject in toto.
As a result, objection to any part of a proposed enact
ment led to rejection of the whole.
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Napoleon reorganized and rendered practically impotent a recal
citrant legislature, frequently hostile to his reforms, the Code
was promulgated in a series of separate statutes, thirty-six in
number, corresponding to the thirty-six titles of the Code.
Finally, these thirty-six statutes were promulgated as a single,
unified Code by the statute of March 21, 1804 (30 ventose, an
XII) less than four years after the appointment of the drafting
It should be noted that, due to the legislature's
commission.
lack of power to amend or modify proposed legislation, the Code
The
was adopted substantially as prepared by the commission.11
statute of March 21, 1804, promulgating the Civil Code, repealed,
with a few comparatively insignificant exceptions, the "ancient"
law in fields covered by the Code; but no provision was made
for repeal of revolutionary legislation.12 Attention should again
be called to the difference, already referred to in the introduc
tion, between the nature and effect of this codification and statu
tory enactment in a common law country. The Civil Code was
not merely a restatement of the earlier French "common law" ;
it was new law, although as will be shown below it did draw
heavily on the pre-revolutionary law. On the other hand, it
i. e., in fields
still left place for the earlier law and customs,
not included in the Code; and, in some instances, the Code ex
pressly authorizes resort to local customs.13 Of course, the con
tinued existence of customary law should not be overestimated.
The Code itself was fairly comprehensive and left comparatively
few matters then thought of untouched ; whatever lacunae there
were, have been covered, partially at least, by subsequent codi
fication and legislation, and the circle wherein pre-code law may
,

�

�

�

11

It

to be

prerequisite of
as possible

successful codification that

legisla
prepared by experts.
The German Reichstag and the Swiss Bundesversammlung although they
had the power of amendment, did not vote any considerable changes of the
draft Civil Codes laid before them by their respective governments.
The
Italian Parliament, before the advent of the Fascist regime, authorized
the government to promulgate new Civil, Commercial, Criminal, and Proce
dural codes by decree.
seems

tive bodies interfere

a

as

little

with the draft

,

12

in

Art. 7 of the statute reads:

"From the date that these statutes

are

effect, Roman law, [royal] ordinances, general or local customs, laws
and regulations cease to have the effect of law, with respect to any of
the subject-matters dealt with in these statutes constituting the Code."
13 See
Art. 590, concerning the duties of a usufructuary; Arts. 645,
663, 671, 674, relating to servitude and duties connected with land; Arts.
1135, 1160, concerning the interpretation of contracts; Arts. 1736, 1745,
1748, 1753, 1754, 1762, 1777, concerning leases.
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The extent to which
apply local customs

of the authorization to

could be ascertained by an analysis of case-law, which, however,
is beyond the scope of this study. But in view of the general
hostility toward the ancien regime and its institutions, legal and

political, it seems reasonable to assume that resort to pre-revolutionary law and customs was less extensive than in the United
States, where even the revolution could not shake a deep-seated
reverence for the common law and the belief in its infallibility
apart from sporadic and short-lived instances.
With the adoption of the Civil Code, the period of modern
French law begins.
The Civil Code (sometimes called the Code Napoleon) con
sists of a Preliminary Title and three books. The Preliminary
Title (Arts. 1-6) contains general legal principles. It deals with
the promulgation, non-retroactivity, applicability and effect of
Book I (Arts. 7-515)
statutes and with the duties of courts.
is entitled the Law of Persons. The first few articles (7-33)
relate to private international law (e. g., nationality, status of
aliens in France). The rest of this book deals with documents
relating to civil status (certificates of birth, marriage and death)
domicile, absentees, marriage, divorce, paternity and legitimacy,
adoption, paternal authority, guardianship and emancipation,
majority, incompetence, and administration of estates. Book
II (Arts. 516-710) is entitled Property and the Various Modi
fications of Ownership and deals with the various rights of
ownership in real and personal property: ownership, enjoyment
(usufruct), occupation, easements (servitudes) and duties con
nected with land.
Book III (Arts. 711-2811) bears the some
what misleading title, The Different Manners of Acquiring
Ownership, misleading because it deals not only with the ac
quisition of ownership but also with the acquisition of other
rights. It covers the following subjects: succession, gifts, wills,
obligations arising in contract and torts, "matrimonial regimes"
(i. e., types of marriage settlements) sales, liens and mortgages,
and prescription. In substance then, the Civil Code deals, wholly
or in part, with the subjects which, in our legal curricula, are
covered by courses on contracts, torts, agency, partnership,
domestic relations, real property, wills, bailments, security,
creditors' rights, sales, vendor and purchaser, and landlord and

�

,

�

,

tenant.

The chief

sources

various customs.

relied upon in drafting the Code were the
incapacity of married women, marital

The
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power, and community property may be traced exclusively, and
The Roman
the law of inheritance partly, to customary law.

law influence

on

the Code is also

considerable, although Portalis

alone among the four members of the drafting commission was
It influenced principally the chapters dealing with
a Romanist.

obligations and marriage settlements. It also influenced the
structure and style of the Code.
Roman law, as professed by
French scholars (Domat, Pothier) of the fifteenth to eighteenth
centuries, was responsible to no small extent for the concepts
adopted and their formulation even in those parts of the Code
where the substantive provisions were not affected by Roman
law.
The Code provisions relating to civil status, gifts, wills,
and entails bear the imprint of the royal ordinances. Canon law
affected to a certain extent the provisions relating to marriage.
The case-law of provincial Parlements left its traces among
others, particularly in the sections dealing with presumption of
death. Other sections, e. g., that regulating mortgages, follow
the pattern of revolutionary legislation.
The French Civil Code is

generally regarded

as

one

of the

most successful codifications.

Its great merit is that, without
with
the
it
avoided the extremities of the
fully breaking
past,
It
revolutionary legislation.
preserved social institutions of

proved usefulness, such as marriage, family and property, at
same time crystallizing the achievements of the revolution :
equality before the law; the guaranty of personal liberty; secu
larization of law; and freedom of law from feudal fetters. Its
intrinsic value is demonstrated by the influence it has exerted
the

on

the codifications of other countries.14
The Code

of

obviously the work of practitioners rather than
philosophers. On this account, it has been criticized as
was

neither rational

nor

scientific.

Its drafters endeavored to couch

in terms understandable

legal principles
by the layman. Hence,
simplicity of its language which justifies some of the criti
cism levelled against it
namely, that its terminology is some

the

�

times uncertain and that technical terms
with

precision.

Other criticisms

are :

are

that it

not

was

always

used

over-solicitous

14
Apart from the indirect influence which the code had on the codifi
cation of almost every country outside the common law jurisdictions, the
French Civil Code was either integrally adopted or was closely followed

by Belgium, Luxembourg, the Netherlands, Italy, Spain, Portugal, Rumania,
Greece, Egypt; in the Province of Quebec; in Louisiana; and in several of
the South American

countries,

e.

g.,

Argentina, Bolivia,

and

Uruguay.
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protecting property i. e., the vested interests of the bour
geoisie; that in some respects it was decidedly anti-democratic
(e. g., the provisions relating to labor contracts [contrat de
travail] ) Some critics found fault in its extreme individualism
reflected in its hostility toward group activity; others in its
paternalism, e. g., as to guardianship, married women's prop
erty, deceased person's debts. These phenomena were merely
reflections of the social, political, and economic philosophy char
acteristic of the era. Whatever the shortcomings of the Code
and they were doubtless many
it must nevertheless be admitted
that it served more than adequately for over a century as the
principal source of French civil law. Successive changes in
political regimes had little effect upon it. The changes brought
about by amendment or by independent statute law did not re
in

�

.

�

�

flect upon the intrinsic value of the Code as a solid foundation
legal order. They were the inevitable consequences of
a changing and evolving social and economic order.
While the

for the

adjustment of the Code to the necessities and requirements of
changing circumstances was partially effected by judicial inter
pretation, i. e., by case law, the lacunae also had to be filled by
legislative action. Legislation subsequent to the Code partic
ularly since the middle of the nineteenth century was chiefly
directed at problems posed by the economic developments of the
�

�

industrial revolution.15

15

publication in 1804, there have been two official editions of
Code, in 1807 and in 1816. Since then, all the editions of the
The important private editions are listed in
Code have been private.
Planiol, Traite elementaire de Droit Civil (11th ed. 1928) I, 31. One
of the most comprehensive private annotated editions is Dalloz, Nouveau
Code Civil Annote (2d ed. 1900-1907) 5 vols. (Supplements in 1921, 1924,
For the convenience of students and practitioners, there are several
1927)
pocket editions of the Code (also of the other codes). The most widely
used are those published by Dalloz and by Carpentier. In these annotated
editions, each article of the Code is followed by references to the pertinent
chapters of standard treatises and text-books, by digests of the leading
decisions, and by indications of legislation affecting the subject-matter of
the article. New editions of these annotated codes are published every two
In view of the important and
or three years ; in some cases even annually.
increasingly numerous modifications of the codes, both by legislation and
by case-law, it is advisable to use the latest editions.
For an English translation see, Cachard, The French Civil Code
(rev. ed. 1930)
The preparatory work of the Code is compiled in Fenet, Recueil
Complet des Travaux Preparatoires du Code Civil (1827) 15 vols.;
Locre, Legislation Civile, Criminelle et Commerciale de la France
Since its

the Civil

.

.
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The process of codification and unification of French law did
During
stop with the promulgation of the Civil Code.

Napoleon's regime, four other codes were enacted, which, to
gether with the Civil Code, constitute the foundation and prin
cipal sources of French law, and are usually referred to as the
Cinq Codes. These were: the Code of Civil Procedure (1807) ;
the Commercial Code (1808) ; the Criminal Code and the Code
of Criminal Procedure, promulgated simultaneously in 1811.
parts. The
part (Arts. 1-811) deals with regular procedure in the va
rious courts (justices of the peace, trial courts and appellate
courts), including attachment, execution of judgments, and
costs. The first book of the second part (Arts. 812-906) deals
with particular types of actions, such as ex parte proceedings,
partition of property, judicial separation, etc. The second book
(Arts. 907-1002) deals with probate procedure; the third (Arts.
1003-1029) is devoted to arbitration procedure. The last part
of the Code (Arts. 1029-1042) contains some general principles
governing procedure. This Code, has, like the Civil Code, been
amended and modified by subsequent legislation.16
The Code of Civil Procedure is divided into two

first

The Commercial Code is divided into four books.

The first

book (Arts. 1-189) deals with the machinery of business gen
erally and contains the law governing the status of merchants,

bookkeeping, business organizations, divisions of business prop
erty in case of divorce, commodity exchanges and brokers,
pledges and commission agents, purchase and sale, bills and
notes, and prescription. The second book (Arts. 190-436) deals
with maritime commerce. The third book (Arts. 437-614) con
tains the rules regulating bankruptcy. The fourth book (Arts.
615-648) deals with the organization and jurisdiction of, proce
dure before, and appeals from, the commercial courts (tribunal
de commerce)
It should be noted that the statute of September
15, 1807, promulgating the Commercial Code, did not repeal
customary business law in the same manner that the statute
.

(1827-32), the first

16 of the 31 vols.

Travaux Inedits

See also Portalis,

Discours, Rap

Code Civil (1844).
For an excellent evaluation of the Code, see Lobingier, Napoleon and
His Code (1918) 32 Harv. L. Rev. 114; see also Le Code Civil: Livre du
Centenaire (1904) 2 vols. (Published by the Societe d'Etudes Legislatifs)
ports et

sur le

.

16

tively.

There

were

There

are

three official
numerous

editions, in 1806, 1816, and 1842,
private annotated editions.

respec
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promulgating the Civil Code repealed customary law governing
other private legal relations.17
This code has been modified, amended, and supplemented by
subsequent legislation much more extensively than any of the
other codes.18
The Criminal Code and Code of Criminal Procedure have

subsequently amended and modified.
are in many respects inferior to the Civil
Code. They lack its comprehensiveness and indicate less care
in preparation. For instance, the Commercial Code is largely a
re-enactment of the ordinances of 1673 and 1681, concerning
commerce on land and maritime law, respectively; the only new
subject treated by the Code was bankruptcy. Certain subjects
were
e. g., corporation law, bills and notes, maritime liens
either inadequately treated or not covered at all ; these lacunae
had to be filled in by subsequent legislation.
It should be noted that the codes
particularly the Civil and
are not mutually exclusive, but rather
the Commercial Codes
complementary; e. g., the law of business organizations is gov
erned partly by the relevant chapter of the Commercial Code
While
and partly by the law of contracts in the Civil Code.
judicial separation and divorce are governed by the Civil Code,

also been

All of these codes

�

�

�

�

the division of the business property of the divorced spouses is
effected under the Commercial Code. While procedure generally
is

governed by the Code of Civil Procedure, the procedure in

commercial suits is laid down in the Commercial Code.
Legislation subsequent to codification. It is obvious that leg
islative activity is not stopped even by the most comprehensive
The evolution of the social and economic order
codification.
constantly presents new problems which did not and could not
have occurred to the codifiers. It is neither possible, nor would
it be

useful,

to review in detail the

disconcerting

amount of

statute law ground out by the French legislature in the past
century and a quarter, aiming at the adjustment of the various
codes or at eliminating the gaps therein. The purpose of this
survey
17

being to give the student of comparative law

See note 12, supra.

cernant les usages
prudence

[hereafter cited:

tain customs
is

There

There

But

see

commerciaux)
D.

,

a

bird's

the statute of June 13, 1866, (Loi conDalloz, Recueil Periodique de Juris

P.] 1866.4.67., which reduced

to

writing

cer

concerning sales.
were

two

are numerous

official editions, in 1807 and

private annotated editions.

1841, respectively.
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knowledge of the details of
French legal structure, it will be sufficient to indicate merely
the most significant statutes, many of which, by their very titles
indicate the new conditions which required new legislation : the
19
the statute of
statute of July 5, 1844, concerning patents ;
March 23, 1855, concerning the organization of registries of
21
deeds ; 20 the statute of June 23, 1857, concerning trademarks ;
the statute of July 24, 1867, concerning joint-stock corpora
tions;22 the statute of July 29, 1881, concerning the freedom of
the press;23 the statute of March 21, 1884, concerning profes
24
the
sional syndicates (i. e., trade unions and trade combines) ;
25
the
statute of April 9, 1898, on workmen's compensation ;
26
the statutes
statute of July 1, 1901, concerning associations ;
of December 28, 1910, and November 26, 1912, concerning the
codification of labor law ; 27 the statute of March 25, 1919, con
cerning collective labor agreements;28 the statute of May 31,
29
the statute of August 10, 1927,
1924, concerning aviation law ;
30
and
the
statute of February 7, 1933,
concerning nationality ;
concerning the guarantees of individual liberty (habeas corpus) .31
eye view rather than

an

intimate

The whole structure of the modern French legal system, con
sisting of codes and of subsequent legislation, is, like the modern

legal system, usually grouped under two headings,
namely, public and private law. Public law is that branch of
the law which governs the organization of the State and its sub
divisions, their functions, and the relations between the State
and its organs and individuals; while private law governs the
German

19

et des
20

Loi

sur

les brevets d 'invention.

Arrets, 1844.2.417.
Loi sur la transcription

21

Loi

sur

22

Loi

sur

23

Loi

sur

24

Loi

en

Sirey, Recueil General

matiere

hypothecate.

les marques de fabrique et de
les societes. D. P. 1867.4.98.

commerce.

des

Lois

D. P. 1855.4.27.
D. P. 1857.4.97.

la liberie de la presse. D. P. 1881.4.65.
a
la creation des syndicats professionnels.

relative

D.

P.

1884.4.129.
25

Loi concernant les

victimes.
26
27
28

30
31

sont

Loi relative au contrat d' association. D. P. 1901.4.105.
Loi portant codification des lois ouvrieres. D. P. 1911.4.97; 1913.4.58.
Loi relative aux conventions collectives de travail.
Gazette du

Palais,
29

responsabilites des accidents dont les ouvriers

D. P. 1898.4.49.

1918-19.908.

Loi relative d la navigation aerienne. D. P. 1925.4.41.
Loi sur la nationality. D. P. 1928.4.1.
Loi

sur

less

guaranties de la liberie individuelle.

D. P. 1933.4.65.
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following diagram illus

generally accepted classification of French law:

Public Law

(droit financier)

Law

Private Laxo
Civil Law

Commercial Law

(including mari
time law)

Procedural Law3Civil
Procedure

Criminal
Procedure

Certain branches of

law, however, defy the above classifica
they partake of the nature of both public and
substantive
and procedural, law.
private,
Thus, in addition to
the above branches of law and partly overlapping them the
following subdivisions of law will complete the picture of the
French legal system :

tion because

�

�

Private International law (conflict of laws) ;
Labor law (workmen's compensation, trade unions, etc.) ;
Rural law (i. e., the law applicable to agriculture, forestry, etc.) ;
Colonial law (i. e., the legislation applicable to French colonies).33

French legislative

machinery.

Since the Revolution of 1789,

successive French constitutions sought to carry into effect the

32

It may be noted that under the influence of recent German ideas

are inclined to regard procedure as part of public,
private, law, on the ground that it governs not only the conduct
of the parties but also the administration of justice by the State's organs.
See e. g., Morel, Traite Elementaire de Procedure Civile (1932) � 9.
33
Bibliography. For more detailed information on the history, de
velopment and classification of French law see: Brissaud, History of
some

modern authors

rather than
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principle of separation of

powers.

result, however, is

The

very-

by the analogous attempt in the
The present constitutional system of parlia

different from that reached

United States.

mentary democracy could properly be called a system of con
centration of power in the hands of the legislature to which the
executive is strictly and directly responsible. On the other hand,
the judicial and the executive branches of the government are
so neatly separated that the former is not allowed to control
Under the constitution

in any way the activities of the latter.34
in force since 1875,35 the

legislative

of two branches

power

is vested in the

the Senat

(correspond
Parliament, consisting
ing to the Senate of the United States Congress)36 and the
Chambre des Deputes (corresponding to our House of Repre
sentatives). The members of the Chambre are elected by uni
versal, secret male suffrage; members of the Senate are elected
indirectly. In the case of "constitutional" statutes, enacting or
repealing constitutional provisions, a joint meeting of both
houses (Assemblee Nationale) deliberating and voting together
(by absolute majority) is required. Ordinary statutes are dis
cussed and voted separately in each house (by simple majority) ;
when the respective houses are in disagreement, the difference
is compromised by a joint conference of delegates of both
branches of the legislature. After a bill has been voted by the
two houses, it is ready for promulgation as a statute. The execu
:

,

tive has
of

July

He may, under the constitutional statute
16, 1875,37 request reconsideration by the legislature of
no

veto power.

French Private Law [Continental Legal History Series, vol. 3] (1912) ;
Brissaud, History of French Public Law [Continental Legal History
Series, vol. 9] (1915) ; Brissaud, Manuel d'Histoire du Droit Prive
(1908) ; Esmein, Cours Elementaire d'Histoire du Droit Francais (15th
ed. by Genestal du Chaumeil, 1925). Consult also: 1 Josserand, Cours de
Droit Civil Positif Francais (2d ed. 1932) �� 10-15, 20-44; 1 Planiol,
Traite Elementaire de Droit Civil (12th ed. by Ripert, 1932) �� 14-98;
1 Colin-Capitant, Cours Elementaire de Droit Civil Francais (8th ed.,
1934) �� 12-23.
34

seek

The citizen who feels

protection
35

Constitution

relative
36

a

aggrieved by

any act of the executive must

in the administrative courts.

promulgated by the statute of February 25, 1875 (Loi
pouvoirs publics), D. P. 1875.4.30.

I' organization des

With the

difference, however,

that its members

do

not

represent

"states."
37

Loi

sur

les rapports des

pouvoirs publics.

D. P. 1875.4.114.

Art. 7.
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statute; such request may not be refused ("suspensive"
power). As a matter of fact, this power has never been
exercised under the Third Republic. Apart from this theoretical
power, the chief executive is bound to promulgate the statute
passed by both houses of the legislature by decree within a month
of its receipt by the government. Should either house vote that
the statute is "urgent," the promulgation must be effected within
three days. Neither house has as yet taken advantage of this
provision. The statute becomes enforceable, not from the time
of its promulgation by presidential decree, but one day after its
publication in the Journal Officiel is deemed to have become
known in the various parts of the realm.38 Legislation may be
initiated either by the government or by members of either
house of Parliament. With the exception of budget laws, which
must first be submitted to the Chambre des Deputes, there is no
priority as between the two branches of the legislature; it is
any

veto

immaterial whether a bill is first introduced in the SSnat
the lower house of Parliament.39
French statute law

or

in

whole, with some notable exceptions,
is not impressive to students of legislation for clarity or ac
at least those submitted by the
It is true that bills
curacy.
government are prepared with considerable care. The influ
ence exerted by organized interest groups (trade associations,
labor unions, chambers of commerce) in the preparation of leg
islation, is somewhat counterbalanced by the legislator's recourse
to impartial, and frequently very thoroughgoing, studies under
taken by scientific organizations such as the Societe des Etudes
Legislatives. But, in their ultimate form, French statutes are
occasionally clumsy and contradictory and, often, not entirely
indicative of traditional French logic; nor do they, frequently,
bear the impress of the precision generally attributed to the
French language. The reason for this is that amendments to,
and modifications of, statutes by both houses in the course of
the legislative process work havoc even with the most carefully
prepared drafts.
It should be noted that bills are usually accompanied by ex
planations (motives) sometimes quite extensive indicating
the purpose of the law and the particular evil which the proas a

�

�

,

�

88

�

See Art. 1 of the Code Civil.

generally accepted terminology, bills submitted by the
government
"projects" (projets de loi) ; whereas bills introduced
by members of the legislature are called "proposals" (propositions de loi).
39

According
are

to

called
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always care
fully analyzed by text writers and not infrequently resorted to
by courts in seeking to ascertain the legislative intent.
In addition to the legislative power proper, mention should
be made of what may be called delegated legislative power (pouvoir reglementaire, as distinguished from pouvoir legislatif),
which is the source of administrative regulations having the
This delegated power is exercised in the form
force of law.
of regulations issued by the executive agencies of the govern
ment charged with the administration and enforcement of law.
The regulations issued by the chief executive frequently after
consultation with the Conseil d'Etat (a special section of which
also acts as the Supreme Administrative Court of France)
are called reglements d' administration publique ; these have bind
ing force throughout the country. Occasionally, the power to
issue such regulations is delegated to the cabinet minister within
whose jurisdiction the subject matter of the statute falls. Reg
ulations issued by the inferior agencies of the executive, bind
ing only within their respective jurisdiction are called arretes.
Those issued by the heads (prefets) of departements are called
arretes prefectoraux; municipal ordinances, issued by the mayor,
are called arretes municipaux.
Every legislative act and administrative regulation is pub
lished in the Bulletin des Lois, which has been published since
June 13, 1794 (So praerial, an II).
Most of the statutes and
decrees (with the exception of those of a purely local signifi
cance) are also published in the Journal Officiel, the official daily
Neither of these
organ of the French government since 1799.

posed

statute seeks to

remedy.

are

�

�

official

sources

of statute law is convenient for the student.

Size,

inadequate index system, absence of classification, and as far as
the Bulletin is concerned, a lack of uniformity in the organiza
tion make the finding of statutes exceedingly cumbersome.
Private collections of statute law

though these do

are

much

more

useful.

Al

not

publish every act, important legislation,
foreign student of French law will wish to consult,
may be found, often accompanied by extensive comments and
analysis.40
such

40

as

a

The most

complete private collection is Duvergier's, Collection
et Decrets d'Inter�t General (the first 30 volumes
contain legislation from 1788 to 1831; since 1831 one volume is
published
each year).
Since 1882, the Societe de Legislation Comparee publishes
yearly the Annuaire de Legislation Francaise, containing the most imComplete

des

Lois
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II. The

Development of the Law of Germany

Germany consisted mostly, as did
Although
generally,
originating in common Germanic ideas, they were locally de
veloped in each part of the vast territories of Central Europe
which made up the "Holy Roman Empire of the Germanic
Nation." Many of these customs prevailed over large stretches
of territory, others were confined to a single city, village, or
manor, or to a special group of persons.
Many were privately
collected and expanded in law books, some of which, in the
course of time, attained quasi-statutory force similar to the Eng
lish books of authority.41
While in mediaeval England the customs and rules which
were applied by the royal courts at Westminster gradually sup
planted all local customs and became the Common Law of the
Realm, the central power in the Empire did not attempt such
an undertaking until the law of Rome (i. e., Justinian's Corpus
Juris), had so effectively encroached upon the native Germanic
laws that it had come to be regarded as the Common Law of
the Empire.42 With this infiltration virtually an accomplished
fact, the period of Roman law dominance, from the fifteenth to
the end of the nineteenth century, began.
When, in 1495, a
central imperial court, the Reichskammergericht, was estab
lished, its judges were ordered to decide the cases coming before
them "according to the Common Law of the Empire," i. e.,
according to Roman law.
However, the Roman law did not completely supplant the
The law of mediaeval

mediaeval law

of customs and tradition.

portant statutes, accompanied by extensive commentaries. The most widely
collections are those published in Dalloz, Recueil Periodique de
Jurisprudence et de Legislation, and SntEY, Recueil des Lois et des
Arrets. While both of these periodicals are devoted chiefly to court deci
sions, each of them has a section containing important statutes and admin
istrative regulations. In addition to excellent indices, they have the further
advantages that the statutes there published are amply annotated with
the legislative history of the statute and with information relating to pre
Most of the
vious enactments thereby modified, amended or repealed.
French legal periodicals have a section devoted to the statutory develop
used

ment of law.

Some

publish the
statute

text of statutes; others

publish

comments

existing law.

as

to the effect of

of

41 The most influential of these books was Eike von
Repgow's MntROR
Saxon Law (Sachsenspiegel) about 1225.
42 As to this
process of the "Reception" of the Roman Law, its causes

a new

on

and consequences, see the article by Seagle in 13 Encyclopedia
Social Sciences 153, and the literature there quoted.

of

the
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local laws.

The Usus Modernus Pandectarum

was

rather

569

an

amalgamation of Roman law with the old local customs, in which
Roman law, being more comprehensive and elaborate, was the
dominating element.

The result of this

amalgamation

was

dif

The differences
ferent in the various parts of the country.
were
increased
the
local
customs
and
through
among
precedents

territorial legislation, which assumed considerable importance
Nat
with the growing independence of the territorial rulers.
ural law philosophy, the merging of various smaller states into
larger political units, and the rise of absolute monarchy led to
less comprehensive territorial codifications which, how
partly preserved the pre-existing law as a "subsidiary"
source to be applied in the absence of statute.
When the Em
pire was formally dissolved in 1806, state legislation had been
supreme for a considerable time, and when, in 1871, the new
Reich was created, the country was governed by a multitude of
laws, much as pre-revolutionary France had its multitude of
customs. Four principal groups could be distinguished:

more or

ever,

1. The Prussian General Code of 1794.43

It

in force in the eastern

was

provinces of Prussia, in Westphalia, and in some parts
(the former Marches of Ansbach and Bayreuth).

of Bavaria

Napoleonic Code: Alsace-Lorraine, the parts of Prussia, Bavaria,
Oldenburg on the left bank of the Rhine, a small part
of the Prussian Rhine Province on the right bank, and as an official
German translation, in the Grand-Duchy of Baden.

2. The

Hesse and

3. The Saxon Civil Code of 1863

:

the kingdom of Saxony.

4. The Roman Common Law: the greater part of Southern Germany,
the Hansa cities, the smaller North German states (e. g., Olden
burg, Mecklenburg, Brunswick), and those parts of Prussia which
were annexed after the wars of 1864 and 1866
(Slesvig-Holstein,

Hanover, Kurhesse, Nassau, Frankfort).

While the Napoleonic and the Saxon Codes abolished pre
existing local laws and customs, they were left in force in the
territory of the Prussian Code which, just as the "Common
Law," had effect only insofar as local law did not provide other
wise. Thus, a bewildering number of different local laws were
retained, especially with respect to domestic relations and real
property. All these different laws were linked together by a
common jurisprudence, developed
by the universities, which
43

Preussisches Allgemeines Landrecht (ALR)
Its compilation was
by, and begun under, Frederick the .Great; it was completed
and came into force under bis gi^essor, Frederick William II.
.

ordered
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taught the

common
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features and foundations rather than the

This policy of the universities
uniformity of German law, despite
all the actual differences, so that there was a German legal pro
fession, with a universal legal terminology and system, based
mostly on "Romanist" learning.44
This academic molding process was assisted by legislation
after the middle of the nineteenth century, first by the adoption
of uniform statutes in the various German states, then, after
1866, by federal legislation. In 1848, the revolutionary German
45
enacted a statute on Bills of Exchange which was
parliament
gradually accepted by all the member states of the German Con
federation (Deutscher Bund) .46 A few years later, a conference

details of the various local laws.

resulted in

of

some measure

of all the German federated states worked out

a

Commercial

important topics of
only
dealing, however,
in
business law. This Code, published
1861, was adopted by all
states, including Austria. After the war of 1866, when Austria
ceased to belong to the Bund, the North German Confederation
was established.
Its legislature enacted a considerable number
of federal statutes, the most important of which were the Trade
Regulation Act (Gewerbeordnung) of 1869, the Act of June 12,
1869, for the establishment of a Federal Supreme Commercial
Courtt (Reichsoberhandelsgericht) at Leipzig, and the Criminal
Code of May 31, 1870. These statutes were extended to South
Germany after the creation of the Reich in 1871.
The creation of a politically unified Germany gave mighty
impetus to the process of unification through central legislation.
Organization of courts, civil and criminal procedure, and bank
ruptcy were made uniform in 1877 through federal statutes. The
Reich's Supreme Commercial Court was transformed into a
Supreme Court (Reichsgericht) of general appellate jurisdiction.
The most important step in the process of unification was
the enactment, on August 1, 1896, of the Civil Code (Biigerliches
Gesetzbuch, BGB). The Code, covering almost the entire field
with

Code

44

a

few

Their
were the leading group among the scholars.
and, above all, their "system," i. e., their classification of the legal
institutions, acquired universal significance. The great leaders of the Ger
man jurisprudence of the nineteenth
century, Savigny, Puchta, Regelsberger, Windscheid, Jhering, and Dernburg, were Romanists. Among the
Germanists, Eichhorn, and later, Otto von Gierke were most conspicuous.
The "Romanists"

methods

45

The so-called Parliament of St. Paul's Church at Frankfort-on-the-

Main.
46

The

German

(1815-1866), unlike its successor, the
(1866-1871), was a federation of states, not

Confederation

North German Confederation
a federal state.
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private law, abolished all the various local laws and replaced
a uniform legal system.
It came into force on Jan
uary 1, 1900, accompanied by an Introductory Law. An amended
edition of the Commercial Code, an Act concerning Voluntary
Jurisdiction,47 and a Land Registry statute came into force on
of

them with

the

same

date.

As in France the Civil Code of 1804 marks the beginning of
the period of modern French law, so in Germany, the adoption
of the

Burgerliches Gesetzbuch (BGB) almost

meant

a

fresh start for German law.

ever, that the break in evolution in

a

century later
noted, how

It should be

Germany

was

less violent

than in France.

Codification in Germany was a molding process
following political unification; it was not blended with antag
onism toward an old order, the institutions of which were swept

abruptly away by revolution.
The procedure followed in the preparation of the Civil Code
differed in many respects from that followed in the preparation
of the French Civil Code, which, as has been shown,48 was pre
pared and adopted with remarkable speed. A drafting commit
tee was appointed by the Reich's Department of Justice in 1874.
It consisted of three high civil service officials, six judges, and
A First
two university professors, but no practicing lawyers.
Draft, for public scrutiny, was published in January, 1888. A
"Second Committee," from 1890 to 1895, revised the First Draft,
taking into consideration the huge mass of criticism and sugges
tions received from legal and non-legal quarters.
After the
Federal Council (Bundesrat) had, with several alterations, ap
proved the Second Draft, it was laid before the Reichstag in Jan
uary, 1896, where it was amended in some details, but left un
altered in arrangement and principles.49
The result of this procedure was a code, highly technical and
logical both in its terminology and in its arrangement. Its
rules are arranged in a deductive order, the more general and
abstract rules preceding the concrete and detailed provisions,
which are thus largely made to appear as logical deductions
47

1, e.,

procedure

registers, recording
48
49

Supra

of

in

probate and orphan matters, keeping of public
deeds, and similar matters.

p. 556.

The First Draft with the "Motives" of the First

Committee, the
Committee, the Report of the Committee in the
Reichstag, and the Reichstag's Debates on the Code are conveniently col
lected in B. Mugdan, Die Gesamten Materialien zum Burgerlichen
Gesetzbuch pur das Deutsche Reich (1899) 5 vols. As to the making
of the Code, cf. 3 Maitland, Collected Papers (1911) 479-488.
"Protocols" of the Second
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from broader

principles. The first of the five books of the Code
General Part (�� 1-240), where the fundamental problems
and concepts which are common to all branches of private law
is

a

are dealt with, i. e., persons (natural and juristic), legal acts,
capacity, limits of the freedom of contract, mistake, fraud, mis
representation, duress, interpretation of legal acts, agency etc.,
"exercise of rights" (abuse of rights, self-help, self-defense),
and finally, the effects of the passage of time on claims (statute
of limitations).
The General Part originated in the scholarly
efforts of the 19th century Pandectists.
The wisdom of its
in
the
been
Code
has
acceptance
disputed. It was copied only
to a very slight extent, and then not openly, by the Swiss Code
of 1912.50 Its rules are abstractions of a high order which are
not easily understood and applied, but which, however, stimu
lated a scholarly approach to legal problems, and acted as a sort
of "clearing house" of legal ideas developed in the various
branches of Private Law. They are brought together and sifted
in the General Part which thus aims to prevent the heterogene
ous developments in the different fields of Private Law.
The second book, Law of Obligations (�� 241-853), deals
principally with those branches of the law which, in AngloAmerican legal terminology, are called Contracts (apart from
formation and interpretation)
Torts, and Quasi-Contracts.
Here, again, the Code descends from the general to the concrete
rules.
Problems common to all sorts of obligations are dealt
with in chapters 1 (duties arising out of obligations, damages,
breach of obligation) and 3 to 6 (discharge of obligations,
assignment of claims and debts, co-creditors and co-debtors).
The second chapter, which deals with the general problems of
Contractual obligations, is subdivided into a general title, and
various special titles dealing with bilateral contracts, contracts
for the benefit of third parties, earnest money, and rescission.
The second part of the second book, is devoted to the various
types of obligations: first, to those which originate in contract
(sales, barter, gift, lease, loan, contract for service, partnership,
suretyship, compromise) ; thereafter, to "unjust enrichment"
(quasi-contracts), and finally in a short section, to torts.51
,

50

The Swiss Code does contain, however,

a

sort of General Part in

disguised form, Art. 7, declaring that the general rules laid down in the
Law of Obligations regarding the formation, the effect, and the determina
tion of contracts apply also to the other parts of Private Law.
51 A
person interested in a sales case, e. g., will find in the sales section
of the Civil Code only those provisions which are directed especially at
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The third book of the Civil Code (�� 854-1296) deals with
the Law of Property, which differs in many respects in its rules
For the latter, a minutely con
as to movables and immovables.
trived system of land registration (Grundbuch) was estab
lished.52

(�� 1297-1921), Family Relations, deals
with marriage, kinship, legitimacy and guardianship.
In the fifth book (�� 1922-2385), Inheritance Law, testate
and intestate successions are minutely regulated.
The fourth book

Rules necessary for the transition from the old laws to the
new uniform private law are laid down in the Introductory Act
some provisions in the
(Arts. 7-31) which are so fragmentary,
however, that they had to be supplemented to a large extent by
the courts and jurists.
Since unification of private law was the principal task to be
achieved by the Code, the draftsmen naturally started with the
common features of the pre-existing laws, which had largely
been worked out by the universities and the legal scholars.
Hence, the Code follows in its system and its terminology the
teachings of the nineteenth century Roman law scholars. The
substance of its rules was influenced by ideas of Roman law,
particularly in the fields of Obligations (i. e., contracts, torts,
quasi-contracts) where a certain uniformity, based on modern
Roman law learning, already prevailed before the Code. As to
the other fields, the draftsmen had to choose among the various
local laws. In the fields of Real Property and Domestic Rela
tions, they largely preserved ideas and institutions of Germanic
origin. To a great extent, however, especially in Personal Prop
erty and in the Law of Successions, they established new rules
founded on Roman and Germanic ideas. Throughout all parts,
they were anxious to do away with obsolete institutions.
Although the Code, in form and substance, differs widely

(Einfiihrungsgesetz)

.

It also contains

field of Conflict of Laws

sales and which have

no bearing on any other transaction.
In order to
questions of a more general nature, one has to go back,
the more general the question, the further. In regard to commercial sales
or other commercial transactions, the provisions of the
Civil Code are
supplemented by those of the Commercial Code.
52 For
every piece of land, a file is kept at the District Land Registry,

find the

answers

where the
entered.

name

On

to

of the owner, mortgages, and all other encumbrances

are

principle, no change in the legal status of the land can be
effected without registration.
This scheme is working remarkably well.
It has made it possible to dispense completely with title insurance.
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from the French Code and the large group of other Codes framed
upon its model, yet it may be regarded as a member of the Civil

family, i. e., of those legal systems which, especially in their
methodology and terminology, were shaped decisively by the
Roman law scholars from the Middle Ages to the nineteenth
century.
In substance, however, the Code enacted modern law, de
signed to meet the needs of the then modern society and the then
modern capitalism. Its underlying philosophy was that of nine
teenth century liberalism of the peculiar German pattern, where
liberalism never took the form of a radical laissez-faire phil
osophy adopted in the Western world, especially in the AngloSaxon countries. Liberalism in Germany was blended with the
traditional paternalism of an enlightened bureaucratic official
Law

dom which

never

abandoned the idea that

a

certain control of

the antagonistic social and economic forces was necessary for
the commonweal.53 Therefore, the German Code takes greater
care

than the French Code to protect the weaker groups of
on the other hand, it remains free from most of the

society;
narrow

restrictions and controls

as

they

were

contrived by the

Napoleonic dictatorship.
The draftsmen sought to frame a Code which would be suffi
ciently clear and precise to guarantee the security of transac
tions and legal stability, and which, at the same time, would
leave sufficient margin for necessary adaptations to changing
conditions. Where clear-cut regulations were deemed desirable,
the Code established detailed technical rules, e. g., as to the land
registry system, as to property relations between spouses, and
as to the administration of decedents' estates.
This type of
provisions is generally more elaborate and clearer than the cor
responding provisions of the French Code.54 On the other hand,
the need for adaptation to changing conditions has been satisfied
53

These ideas

e. g., freedom of contract from being estab
Binding force is denied not only to contracts
which would infringe upon legal prohibitions but also to contracts which
would offend "good morals," i. e., especially the interests of the community
at large. Property transactions must not impair such clarity and publicity
of ownership and other rights in rem as are established by the Code in
the interest of third parties, especially of present and prospective creditors
and bona fide purchasers. Hence, rights corresponding to trusts and future
interests are admitted to a rather limited extent only.
54
Cf. as to this topic : Rheinstein, European Methods for the Liquida
tion of the Debts of Decedent Estates (1935) 20 Iowa L. Rev. 431.

prevented,

lished without restrictions.
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with broad maxims, such as good faith and good morals,55 which
left ample elbow-room to judicial interpretation. To what ex
tent German courts made use of this latitude to satisfy the

requirements

of

a

rapidly changing social and economic order

cannot be discussed here where

we

seek to sketch the framework

and not the

application of the law.
Generally, the language of the Code is rather artificial. It
is written "by lawyers for lawyers." Hence, it has never become
as popular as the French or the new Swiss Civil Code.56
In very
recent times, the Code has been subjected to violent attacks.
It
is being denounced as a product of "capitalistic" and "un-

Germanic" ideas.
The Civil Code is, as its name indicates, restricted to the
"Civil Law," i. e., the fundamental branch of "Private Law."
The entire body of law is usually classified in Germany as
follows : 57
55

The most

important of these maxims is laid down in � 242 : "Obliga

tions must be fulfilled in good faith and in accordance with current usage."
56 In the
Swiss Civil Code of 1912, much care was taken to express
the law in generally intelligible words.
Eugen Huber, its great drafts

admirably succeeded in this task, although not completely without
impairing legal preciseness.
57 The National-Socialist
regime has undertaken to supplant this tradi
tional system of the Pandectists and their successors by a new system of
classification, which is no longer determined by considerations of a logical
and formalistic character but in which the rules of law are arranged
according to the fields of human life to which they refer, and where the
classical distinction between Public Law and Private Law (c/. Digesta
1.1.1.2: Ulpian) has disappeared in order to make apparent the unity of
public and private interests as postulated by National Socialism. The Ordi
nance on Legal Education, of July 22, 1934, states the following list of
subjects which determines, of course, not only the scope of the examinations
but also the division of subjects in academic teaching and learning:
man,

1. The law of the German state and its

administration;
family, including successions ;
intellectual and artistic creation;
the powers over material goods ;
contractual relations;
the German peasant;

2. The law of the German
3. The law of
4. The law of
5. The law of
6. The law of

7. The law of labor and economy;
8. The German criminal law;
9. The law of

procedure.
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The Civil Code is

supplemented by the Commercial Code
(Handelsgesetzbuch, HGB) of May 10, 1897, which replaced the
Commercial Code of 1861, and which has been frequently
The Commercial Code does not establish

amended.

separate
complete system of rules for commercial transactions. They
are, in principle, governed by the general rules of the Civil Code,
subject, however, to the special provisions laid down in the Com
a

and

mercial Code.58

The latter also deals with mercantile

and agents, mercantile
time law.

employees
partnerships and corporations, and mari

Procedure in civil (and commercial) cases is regulated
by the Code of Civil Procedure of January 30, 1877, May 13,
1924 ; 59 procedure in labor cases by the Law on Labor Courts,
of December 23, 1926.�� The Criminal Code of May 15, 1871,"
has since been extensively amended and, in all probability, will
shortly be replaced by a new National-Socialist Code. The Code
of Criminal Procedure, of February 1, 1877, was republished on
March 22, 1924,62 and has been amended several times since.
A

of Reich and state statutes

63

deals with topics not
by the codes, e. g., organization of the public adminis
tration of the Reich, states and municipalities, taxation, police,
mass

covered

58

The Civil

(� 766)

; among

Code,

e.

g.,

provides that

merchants, however,

a

a guaranty must be in writing
guaranty may be undertaken orally

(HGB

� 350). Where defective goods have been delivered by a merchant to
merchant, the buyer loses his rights of warranty if he does not inspect
the goods and notify the seller immediately upon delivery (HGB � 377),
while in ordinary sales transactions no such inspection and notification is
required.
a

59

Zivilprozessordnung (ZPO).

1&24.I.437 ;
oo

Reichsgesetzblatt [hereafter: RGBL]

frequently amended since.

Arbeitsgerichtsgesetz (ArbGG)

,

RGBl.

1926.1.507,

1927.1.42;

fre

quently amended since.
61

Strafgesetzbuch (StGB) RGBl. 1871.127.

�2

Strafprozessordnung (StPO)

,

63

In the field of

,

RGBl. 1924.1.299, 322.

private law, the states could legislate only as to such
topics as were expressly enumerated in the Third Part of the Introductory
Law to the Civil Code (e. g., mines and
minerals, waters, game and fish,
certain agrarian rights)
The list was gradually curtailed and more and
more topics were
uniformly regulated by statutes of the Reich. As to the
division of legislative power between the Reich and
the states in general,
see infra p. 579 et seq.
.
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schools, communications, labor,64 copyrights, patents, trade
marks, etc. Even private and commercial law are not entirely
covered by the codes.
Reich's statutes which had anticipated
national unification of the law as to certain topics were left
in force, e. g., the Law on Instalment Sales Contracts, of May
16, 1894; 65 the Law of June 7, 1871,66 by which railroads were
made responsible for accidents without the necessity of any neg
ligence being shown ; the Law on Cooperatives, of May 1, 1889,67
etc.
Some of these older Reich statutes have been replaced by
more modern legislation, e. g., the Bills of Exchange Law, of
June 21, 1933,68 and the Law on Cheques, of August 19, 1933.09
Many topics, left to the states when the Codes were drafted,
were later taken over by the Reich for uniform legislation, e. g.,
homesteads.70 There are numerous statutes dealing with modern
problems, e. g., automobile traffic,71 air traffic,72 and with topics
which, for some reason or other, were not treated in the Codes,
74
e. g., "limited liability" companies,73 insurance contracts
and
insurance companies,75 unfair competition.76
There is an enormous mass of legislation dealing with the
needs and emergencies of the War and Post-war period, and,
finally, a growing amount of statutes and decrees carrying out
64 The extensive
pre-existing labor
by the National-Socialist regime, which
in the Law on the National Organization
der Nationalen Arbeit) of January 20,
,

radically altered
own principles
of Labor (Gesetz zur Organisation
legislation

1934, RGBl. 1934.1.45.

65

Gesetz betr. die

66

Reichshaftpflichtgesetz, RGBl. 1871. 207.
Genossenschaftsgesetz, RGBl. 1889. 55.

67

was

has laid down its

Abzahlungsgeschaefte, RGBl. 1894. 450.

<&Wechselgesetz, RGBl. 1933.1.339; it is modelled, on the Geneva Uni
Exchange Convention.

form Bills of
69

form

Sckeckgesetz, RGBl. 1933.1.597;
Cheques Convention.

�
"

it is modelled

on

the Geneva Uni

Reichsheimstaettengesetz, of May 10, 1920, RGBl. 1920. 962.
Kraftfahrzeug gesetz, of May 3, 1909, RGBl. 1909. 437.

72

Luftverkehrsgesetz,

73

Gesetz ueber die

of

August 1, 1922, RGBl. 1922.1.681, 722, 728.

Gesellschaften mit beschraenkter Haftung, of April
20, 1892, RGBl. 1892. 477.
�Versicherungsvertragsgesetz (VVG), of May 30, 1908, RGBl.

1908.

263.
75

76

Versicherungsaufsichtsgesetz, of June 6, 1931, RGBl. 1931.1.315.
Reichsgesetz zur Bekaempfung des unlauteren Wettbewerbs (UWG),

of June 7, 1909, RGBl. 1909. 499.
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the

principles of National-Socialism.77 Since all the statutes are
being continually amended, it is always necessary to consult the
most recent annotated edition.

German legislative machinery.
During the period of the
Empire (1871-1918), in the Reich as well as in the states, "con
stitutional monarchy" was the form of government.78 Legisla
tive power was vested jointly in the monarchs and legislative
assemblies.
In the states, the legislatures were almost every
where bi-cameral. The upper chambers (in Prussia called Herrenhaus, in Bavaria Kammer der Reichsrate) were composed
of hereditary members of the nobility and additional members,
appointed by the monarchs. The lower chambers were elected
by popular vote, frequently, however, under an undemocratic
suffrage. A bill, in order to become a law, had to be voted
affirmatively by both chambers and then to be promulgated by
the monarch, who was free to decide whether or not to promul
gate. Cabinet ministers were responsible to him, not to the leg
islature, which could, however, control the executive indirectly
by denying taxes. In the Reich, the legislative power was jointly
vested in the Federated Monarchs and the Reichstag. The mon
archs exercised this power through the Federal Council (Bundesrat) an assembly of plenipotentiaries who were bound to vote
according to the instructions they received from their govern
ments.
The sixty-one votes in the Council were distributed
the
states according to their population.79 The Reichstag,
among
a uni-cameral assembly, was elected under the democratic system
of universal male suffrage. Joint resolutions of Bundesrat and
Reichstag were promulgated as laws by the Kaiser, who had no
right of veto ; his influence on legislation was sufficiently secured
by the votes he held in the Bundesrat qua King of Prussia.
In October, 1918, constitutional amendments were passed
,

in the Reich and most of the states with the intention of trans

forming the Reich and its states into parliamentary democratic
77 E.
g., the Law on Hereditary Farms (Reichserbhofgesetz) , of Sep
tember 29, 1933, RGBl. 1933.1.685, by which peasants were forbidden to
dispose of their farms inter vivos or by will, to partition or to mortgage

such property.
78 With the

exception of the Free Cities of Hamburg, Bremen, and
Liibeck (the former Hansa Towns) , which were oligarchic republics.
79
Thus, Bavaria held 6 votes, Waldeck 1; Prussia, which embraced

almost three-fifths of the

population of the Reich, had only 17 votes, lest
On the other hand, no serious matter

it should outvote the other states.
could be

adopted without Prussia's

consent.
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monarchies of the English pattern. They took no effect, how
ever, since all the monarchs were swept away by the revolution
of November, 1918.
After brief local bolshevistic interludes,
the Reich and the states were established as democratic parlia

mentary republics.
The Weimar Constitution, of August 11, 1919, maintained
the federal structure of the Reich; the powers of the central
government, however, were considerably increased and continued
to be increased during the entire Republican period (19191933). 80
The supreme organs of the Reich under the Weimar Consti
were the Reichstag,81 the Reichs Council
(Reichsrat)*2

tution

and the Reichs-President.83

Statutes were,

as a

rule, voted by

the

Reichstag, and, with the assent of the Reichs Council, pro
mulgated by the Reichs-President. Reichs-Council and ReichsPresident had the power of suspensive veto.84
The distribution of powers among the supreme organs of
the national government, and between the national government
and the

which

states,

as

well

as

the fundamental rights of the citizens,
part of the Constitution,

enumerated in the second

were

were protected by requiring special majorities to pass statutes
modifying these constitutional rights. Such a statute had to
be passed by a two-thirds majority of those present at the meet
ing of the Reichstag attended by at least two-thirds of the mem
bers ; it had to be approved also by a two-thirds vote of the Reichs-

Council.

The courts held themselves entitled to declare statutes

unconstitutional when they
so

were

not enacted

by the prescribed

Even under the Imperial constitution, the jurisdiction of the national
was greater than it is today in the United States.
Besides

government

foreign affairs and war, it included the full power to regulate commerce
and labor, private and criminal law, and procedure.
The states were, in
the main, limited to the regulation of the police, of local welfare, schools
and churches. As distinguished from the United States, the state govern
ments, their executive offices, and the state courts acted as executive organs
of the Reich.
81

It

was

elected by all male and female citizens

over

age, under a system of proportional representation, each
for a party giving this party one representative.
82

twenty years of
60,000 votes cast

consisted, like the former Federal Council, of representatives of
were bound by the instructions of their governments.
He was elected for a seven-year-term by all male and female citizens
It

the states who
83
over

twenty

years of age.

The Reichs-President could also submit a bill, which had passed the
Reichstag, to a general referendum. This power, however, has never been
84

exercised.
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majority.85 However, they made practically no use of this
power.S6 In the states, statutes were enacted by uni-cameral
legislatures.87
Since neither the monarchical nor the republican German
constitutions were based on the principle of the separation of
powers,88 delegation of legislative power to the executive was
never held unconstitutional.
Such delegations were not only
used to enable the executive to put statutes in actual application
by regulating details through decrees (Verordnungen) but, in
periods of emergency, the executive was even empowered to
enact law in derogation of the constitution.89 During the parlia
mentary deadlock of the last three years of the Republic, exten
,

sive

use was

made of the emergency power conferred upon the

Presi
Reichs-President by Article 48 of the Constitution.90
dential decrees, promulgated on the basis of this provision, dealt
with almost all topics of the life of the nation (taxation, criminal
law, labor law, corporations, procedure, etc.). Enabling acts
also used, when the National Socialist Party seized the
supreme power in the spring of 1933 to establish the dictatorial

were

regime of the "Third Reich" without formal repeal of the
85

Without, however, requiring that such

text of the constitution.

Hence

a

statutes

re-

actually changed the
majority

statute which had found the

necessary for
as

it

was

changing the constitution, repealed the constitution insofar
incompatible therewith, even if it was not labelled a constitutional

amendment.
86 While it was held that all courts
were entitled to pass incidentally,
ordinary litigation, on the constitutionality of a statute, the Reichsgericht
(the Supreme Court of the Reich) was vested with the special power to
determine, upon motion of the government of the Reich or of the state
concerned, whether a state statute was compatible with the federal con
stitution or whether a statute of the Reich infringed upon the jurisdiction
of the states. A similar power was vested, as to tax laws, in the Supreme

in

Finance Court

(Reichsfinanzhof). The decisions rendered in the exercise
of this power had the force of law and were published in the Reichsgesetzblatt.
This way of determining the validity of statutes was resorted to
several times.
87

In

Prussia, the uni-cameral system

co-existence of

a

Diet and

a

was

somewhat modified by the
was composed of repre

Council of State which

sentatives of the Prussian

provinces.
practice, the constitutional monarchies were nearer to
this principle than the parliamentary republics.
89
Cf., e. g., the Enabling Act (Ermachtigungsgesetz) of October 13.
1923, RGBl 1923.1.943.
90 "If in the German
Reich the public security and order is considerably
In

disturbed

actual

or

endangered,

the

Reichs-President

necessary for the reestablishment of the

shall

take the

measures

public security and order."

582

GEORGETOWN LAW JOURNAL

[Vol.

24

publican constitution. By the various constitutional decrees of
new government, the Reich was transformed into a cen
tralized dictatorship.
The federal system was abolished by
reducing the state governments to executive organs of the
Reich.91 Election and popular representation in the Reich, the
states, and local government were replaced by the "leaderprinciple" under which all governmental powers are centralized
in the "Leader and Chancellor," to whom alone all governmental
officers are responsible.
Statutes are enacted by the "Leader
and Chancellor" and his cabinet, the members of which are
appointed and dismissed by him. If the "Leader and Chancellor"
chooses to do so, he may also cause statutes to be enacted by
the Reichstag, all the members of which are appointed by him.
The voters may only adopt or reject en bloc the list made up
by the "Leader and Chancellor."
During the Empire, the legislative initiative in the Reich lay
with the "Federated Monarchs" (i. e., the Federal Council) as
well as with the members of the Reichstag ; during the Republic,
with the Reichstag, the Reichs-Council, and also with the people.
Actually, most bills were drafted by government departments,
especially by the Ministry of Justice, and introduced into Parlia
ment as government bills.
The Reichstag frequently used its
initiative by requesting the government to draft and introduce
a bill of a certain purport.
As a result, German statutes are,
as a rule, carefully prepared and drafted.
Usually, government
bills, when introduced into the Reichstag (or the state legisla
tures), were accompanied by detailed reports (so-called "mo
tives"), which are extensively used by the courts in interpreting
the

Such motives are, of course, not available with
numerous governmental
decrees which were
respect
on
the
basis
of
the
afore-mentioned
promulgated
enabling acts
and emergency powers. Their place is held, to a large extent,
by private annotated editions, written by the ministerial coun
cillors who have drafted the decree (so-called Refer ententhe statutes.
to

the

Kommentare)

.

The National Socialist government
91

frequently explains

its

The decisive step was taken by the "Act for the Reconstruction of
[Gesetz iiber den Neuaufbau des Reichs (Reichsreformgesetz)]

the Reich"

January 30, 1934, RGBl. 1934.1.75, by which the sovereign rights of the
were transferred to the Reich.
Existing differences in the laws and
the administrative organization of the states were not, however, wiped
out by this Act, which only paved the way for central legislation for this

of

states

purpose.

able time.

The

complete administrative unification

will still take consider
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statutory decrees in the Deutsche Justiz, an official publication
of the Ministry of Justice. It also has revived the old habit of
writing the purpose of the law into the statute itself, especially
in its preamble, in order to guide the courts in its interpretation.
The Reich statutes and decrees are currently published in
the Reichsgesetzblatt. The former take effect two weeks after
publication, unless it is otherwise provided.92 The latter take
effect on the day following their promulgation.93
By formal statute, only rules of a general nature are laid
down. "Private acts," in the English sense, hardly exist. The
number of statutes enacted in the

course

much smaller than the number of laws

of

a

year is therefore

passed by American leg

As regards decrees, only those of a general character
published in the Reichsgesetzblatt. Rules pertaining to indi

islatures.
are

vidual cases, and purely administrative regulations are published
in the official journals of the different ministries (ReichsminisConse
terialblatt, Reichssteuerblatt, Deutsche Justiz, etc.).
quently, the Reichsgesetzblatt is easy to refer to. Each year
good indices are published. A complete index embracing all
statutes and decrees promulgated in the Reichsgesetzblatt up to
the end of 1929, called ABC des Reichsrechts, was published in
1931.94

Conclusion
In view of the inclination of many

common

to the belief that the law of civil law countries is

law

lawyers
wholly code

law, it is important to emphasize once more that the
preceding survey gives merely one side of the picture. We have
endeavored to show the outlines of the house, and the manner in
which new floors are added when necessity arises; but there is
and statute

no indication as to how life is conducted within the framework
thus outlined. The application of the codes and statutes the
law in action as distinguished from the law in books is a differ
ent story, which will be dealt with in separate studies.
�

�

92

Reichs Constitution, Art. 71.
Cf. the Act of Oct. 13, 1923, RGBl. 1923.1.943, cited note 89, supra.
94
During the War and in the post-war period of economic and political
disturbances, the Reichsgesetzblatt increased in volume. Since 1922, it has
been published in two parts, in order to facilitate subscriptions. Matters
of general importance are published in Part I, while enactments dealing
with special matters (international conventions, budget, copyright law,
army, railroads, navigation, coal and potash industry, internal affairs of
the Reichstag, Reichsbank) are published in Part II.
Statutes and decrees of the states are being published in the different
Landesgesetzblatter, e. g., Preussische Gesetzsammlung, Bayerisches Gesetz93
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AND

FEDERAL AND STATE TAXATION IN INTERGOVERN
MENTAL RELATIONS� 1932-1935

Robert C. Brown

*

IS well known that the Federal Constitution gives to Con
gress the power "To regulate Commerce with foreign Nations
and among the several States and with the Indian Tribes." 1

IT

This clause of the Constitution (usually referred to as the
"Commerce Clause") is one of the most important provisions of
the original Constitution. In fact, one of the chief purposes of

forming

our

national government

was

to

give Congress this

power, and thus put a stop to a very frequent and vicious fea
ture of the old confederacy, namely, interference by the different

states with

involving other states or countries. It
covers not only commerce involving
more than one state (interstate commerce in the strict sense),
but also commerce with the Indian tribes, and also foreign com
merce.
Commerce with the Indian tribes is today of compara
tively slight importance, but foreign commerce still remains of
considerable consequence. The power of Congress is exactly the
same with respect to foreign and Indian commerce as it is with
respect to interstate commerce in the strict sense; and no dis
tinction can justifiably be made, or has in fact been made, with
respect to these different kinds of commerce within the regula
tory power of Congress. In this article, following a usual and
convenient, if somewhat inaccurate, practice, the phrase "inter
state commerce" will be used to cover not only commerce between
the states, but also foreign commerce and, if need arise, com
commerce

will be noted that the clause

merce

*

with the Indian tribes.

A.B.

Wesleyan University; LL.B., S.J.D. Harvard University; Pro
Law, Indiana University Law School; author of The Taxation of
Indian Property (1931) 15 Minn. L. Rev. 182, Restrictions on State Taxa
tion because of Interference with Federal Functions (1931) 17 Va. L. Rev.
325, and State Taxation of Interstate Commerce, and State and Federal
1930-1932 (1933) 81 U. OF Pa.
Taxation of Intergovernmental Relations
fessor of

�

L. Rev. 247.
i

Art. I, � 8, CI. 3.
2Gavit, The Commerce Clause (1932). See also Railroad Co. v.
Husen, 95 U. S. 465, 469 (1877) ; Helson v. Kentucky, 279 U. S. 245, 248
<1929).
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All that is said in the Constitution is that Congress has power
From this, it would certainly not

to regulate such commerce.
follow that the states are

though

some

precluded

from similar

regulation,

court decisions have seemed to indicate

that such is the case.2

However this may be, it is

idea

an

entirely

tain that the states may not discriminate against interstate
merce (in the broad sense previously explained), nor may

cer

com

they
unreasonably burden it. The court decisions to this effect are
innumerable. Furthermore, it is a fair inference from the com
merce clause that any state power to regulate such commerce is
clearly subordinate to the power of Congress.
The mere words of the commerce clause, however, certainly
do not demand, even if they possibly justify, the ruling that
states may not burden, or discriminate against, interstate com
merce.

The correctness of the

numerous

decisions of the Federal

Supreme Court to that effect is, however, hardly doubtful. As
already pointed out, one of the primary purposes of the forma
tion of our national government was to put an end to such
To construe the com
interferences by the individual states.
merce clause as including a prohibition against such state inter
ference is, therefore, reasonable, and in accordance with the
Furthermore (and
intent of the makers of the Constitution.
this is the problem with which we are definitely concerned here)
such improper interference by the states may be through taxa
tion as well as by other methods.
,

But another restriction upon the power of the states also
This is, that the states may not burden the
functions of the Federal Government. And conversely, the
merits consideration.

Federal

Government

may

neither of these well-settled

not

burden

propositions

state
is there

functions.
even a

For

shadowy

verbal justification in the terms of the Constitution, as is the
The truth is that this
case with respect to interstate commerce.
whole doctrine is purely a judicial invention, but one which is
believed to be both theoretically and

practically justified.

Even

the original terms of our Constitution clearly contemplated a
dual form of government, with both nation and states existing

operating effectively in their respective spheres. The very
early Tenth Amendment also reenforces this theory.3 And it

and

3

ments

This amendment, ratified in 1791 as one of the original ten amend
to the Constitution, provides, "The powers not delegated to the

United States

by the Constitution, nor prohibited by it
respectively or to the people."

reserved to the States

to the

States,

are
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is entirely evident that such a dual form of government is work
able only if in governmental relations the respective members of
are re
the partnership the nation and the several states
stricted from burdening, and thereby potentially destroying, the
�

�

operations of the other. It is possible that the Federal Govern
ment has somewhat greater powers to interfere with the states
than have the states to interfere with the Federal Government,4
but, in general, the Federal Supreme Court has wisely striven to
keep a perfect balance between states and nation.
Again it is obvious that such prohibited interference may be
accomplished by sundry methods; but the method of taxation,
with which we are here concerned, is certainly not one of the
least effective. It is, in fact, one of the most frequently used
and condemned. We are concerned, then, with the rule that the
states may not unreasonably burden interstate commerce in the
broad sense by taxation, and that neither the states nor the
nation may impose taxes which unreasonably burden the func

�

tions of the other.

However, the word "unreasonably" is used advisedly, for any
statement of the rule which left out this word (even though such
statement occasionally appears in judicial opinions) would be
merely ludicrous. For example, if it were the law that no state
could impose a tax which by any possibility imposed a burden
upon interstate commerce, the states would be precluded from
imposing any corporation or excise taxes, as all such would affect
interstate business and, therefore, would burden interstate com
In fact, we may go further and say that the states could
merce.
no
taxes at all, for even a land tax may burden activities
impose
the
land, and such activities may affect interstate com
upon
merce.
Furthermore, a rule that the states could not impose
would
any tax in any way affecting the Federal Government
Federal
the
rule
that
a
And
result.
have a similar
conversely,
Government could impose no tax in any way affecting state
functions would

wipe

out

one

hundred per cent of the federal

taxing power.
Fortunately, the Federal Supreme Court, which is, of course,
the supreme authority in this matter, whatever it may at times
have said, has rarely in fact attempted to enforce rigid rules
is
bringing about such utterly impossible results. The problem
4

See Chief Justice Marshall in McCulloch

435-436

(181&).

v.

Maryland,

4 Wheat. 316,
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practical one, and is necessarily one of adjustment rather than
complete prohibition. The Court has at times taken the position
that the prohibition of taxes affecting the other member of our
dual system of government is more rigid than the restriction
upon the power of the states to impose taxes affecting interstate
5
commerce ;
but the truth seems to be that the problem is essen
the
in both cases. For reasons already pointed out,
same
tially
complete rigidity would result in the destruction of both the
state and Federal Government. The problem lacks the dramatic
force of the important constitutional questions now arising out
of the unprecedented activities of the Federal Government dur
ing the present administration ; 6 but basically it involves the
same contention as to what are the proper respective spheres of
activity of the nation and the states.

a

Since this is

problem of practical adjustment, it is one
constantly in different forms. This means that it
has never been settled in all its aspects, and very probably never
will be. However, as in other branches of constitutional law,
the piling up of precedents has at least delimited the field of
judicial and practical uncertainty. This has been going on since
the beginning of our government, but the tax problem has be
come more serious, if anything, in the last decade or so.
Accord
we
find
decisions
that
on
this
ingly,
contemporary
point are
It
is
the pur
numerous
and
are
of
enormous
quite
importance.7
of
consider
this
article
to
Court
decisions
pose
upon
Supreme
state taxation affecting interstate commerce, and federal and
state taxation in intergovernmental relations during the three
terms of the Supreme Court beginning in October, 1932, and
ending with the close of the October, 1934, term.
which

a

recurs

5
See, e. g., Gillespie v. Oklahoma, 257 U. S. 501 (1922), where the
Court, speaking through Mr. Justice Holmes, said at p. 505, "The criterion
of interference by the States with interstate commerce is one of degree. It

is well understood that
ence

with such

a

commerce

certain amount of reaction upon and interfer
cannot be avoided if the States are to exist and

make laws.
The rule as to instrumentalities of the United States on
the other hand is absolute in form and at least stricter in substance."
e
See, e. g., Schechter Poultry Corp. v. United States, 295 U. S. 494
.

.

.

(1935).
7
See, for a discussion of the earlier authorities on the topics of this
article, Brown, Restrictions on State Taxation because of Interference with
Federal Functions (1931) 17 Va. L. Rev. 325; State Taxation of Inter
state Commerce, and State and Federal Taxation in Intergovernmental
Relations
1930-1932 (1933) 81 U. OF Pa. L. Rev. 247.
�
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The Interstate Commerce Cases
The

first

obviously

as

problem with regard to interstate commerce is
regarded as such commerce. It is

to what may be

certain that there may be facilities for such commerce which
not themselves commerce, and therefore have no
immunity

are

from state taxation.

This problem was presented to the Court in a case involving
the question of the power of the state of Michigan to
impose
a franchise tax upon a domestic
corporation, the sole asset of
which

international

bridge between Michigan and
taxpayer was that it was im
mune from tax, upon the ground that its
only asset was a facility
of foreign commerce, and that, accordingly, such a tax would
was

Canada.8

effect

a

an

The contention of the

direct burden upon that commerce. The Court dismissed
on the short ground that the certificate of incor

this contention

poration of the taxpayer

gave it broader powers than the con
struction and maintenance of the bridge in question, and that,
therefore, it could not be shown that its franchise was restricted
to the maintenance of a facility of foreign commerce. However,

in the second appeal of the same case,9 nearly three years later,
the taxpayer had removed any basis for this decision by amend
ing its charter so as to restrict its powers to the operation of
the bridge.

However, the taxpayer was again denied relief, on the theory
that the maintenance of the bridge was not engaging in foreign
commerce.
The Court relied upon a much older case 10 where it
was held that a state could impose a property tax
upon that por
tion of

interstate bridge situated within the state, notwith
standing the fact that the bridge was a facility of interstate
commerce and could be used only for that purpose.
In reaching
an

this conclusion, the Court said:
"Clearly the tax was not a tax on the interstate business carried
or by means of the bridge, because the bridge company did
not transact such business.
That business was carried on by the per
sons and corporations which paid the bridge company tolls for the
privilege of using the bridge. The fact that the tax in question was
on

8

295

Bridge Co.

v.

Tax

Appeal Board of Mich.,

287 U. S.

Detroit Internat'l Bridge Co.

v.

Tax

Appeal Board of Mich.,

294 U. S.

Detroit Internat'l

(1932).
9

83

over

(1935).
10

Henderson

Bridge Co.

v.

Kentucky,

166 U. S. 150

(1897).
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some

fore

extent affected

might

be

supposed

incidental to make it

a

by the
tax

on

received, and there
tolls, is too remote and

amount of the tolls

to increase the rate of

the business transacted."

11

Obviously, this language is applicable, and indeed conclusive,
with respect to the situation in the Michigan case.
However,
the very language which has been quoted is an admission that
such a tax does to some degree burden interstate, or foreign,
Presumably, the tax must be
commerce, as the case may be.
for
of
tolls
collected
passage over the bridge, and there
paid out
fore, in theory, such tolls would be lessened if the state were
precluded from collecting the tax. A sardonic, but probably
accurate, answer to this argument would be that the tolls are
put at all the traffic will bear, and would not actually be reduced
if the tax were not collected from the owner of the bridge. Be
that as it may, these cases are sufficient proof that the Court is
continuing its previous very wise practice in dealing with this
problem. Often, it purports to decide the case before it by rely
ing upon some technical distinction (as in this case, between a
facility of commerce and the commerce itself), but in the last
analysis, the problem is not whether or not the state tax theo
retically, or even actually, burdens such commerce (for it nearly
always does) but whether such burden is really substantial.
,

explicit in the case of
imposed by the
upset
Liggett
here
not
state of Florida upon grounds
applicable. The Court,
however, refused to accept the taxpayer's argument that the
chain-store tax was necessarily invalid, as a burden upon inter
state commerce, merely because more chain store dealers buy
This consideration is made
v.

Lee,12 which

even more

a

chain store tax

from wholesalers from outside the state than
dealers.

The

do

individual

made that, assuming the truth of this
intentional discrimination by the state

answer was

statement, there was no
against interstate commerce, and that the burden

was

trifling.13

Growing out of the problem of taxing directly or indirectly
the facilities of interstate commerce, is the problem of taxing
such property as railroad cars and similar assets which actually
move

in interstate

commerce.

In

one

facilities of such commerce, but their
"

Id. at 153.

12

288 U. S. 517

is

Id. at 538-539.

(1933).

sense, these

relationship

are

to the

mere

com-
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mere

right of way.
The Court, by its decision in Johnson Oil Refining Co. v.
Oklahoma,1'1 adhered to its opinion many times previously
reiterated, that cars may be taxed by a state where they are,
even though their usual, or perhaps, sole use is in interstate
commerce.
Here the plaintiff, an Illinois corporation, had an oil
refinery in Oklahoma at which all its tank cars were loaded and
to which empties were returned. The cars were used in inter
state commerce, and each car was in Oklahoma only a small part
of the time. The chief problem was as to the extent of the tax,
which was limited by the Court to the average number of cars
in Oklahoma during the year;13 but the Court, nevertheless,
refused to accept the taxpayer's argument that the cars were
wholly exempt from tax, on the ground that they were used
exclusively in interstate commerce. The Court, speaking by
Mr. Chief Justice Hughes, said as to this :
"The basis of the jurisdiction is the habitual employment of the
property within the State. By virtue of that employment the property
should bear its fair share of the burdens of taxation to which other

property within the State is subject."

Here

again

burden

we

16

have the Court sustaining

interstate

a

state tax which is

strictly limited, to be sure,
but a burden nevertheless.
And in Virginia v. Imperial Coal
Sales Co.,17 the Court applied the same principle to intangible
property within the state, but shown to be used solely in inter
state commerce, because the owner's activities were exclusively
a

such

tax

on

commerce

�

commerce.

The next step is a consideration of the power of the states to
property which is, or at least alleged to be, not merely

moving in interstate commerce, but actually the subject thereof.
As to this problem, probably the most important case in this

period

is Minnesota

"290 U. S. 158

v.

Blasius.18

(1933).

See Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 18 (1891) ;
Union Tank Line Co. v. Wright, 249 U. S. 275 (1919).
is

16

290 U. S.

158, 162 (1933).

"293 U. S. 15
!8

290 U. S. 1

(1934).
(1933).
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In this

plaintiff was a trader in live stock in Minne
day, he had there cattle which had been shipped
from outside Minnesota, and which he expected to sell and ship
outside the state, as he, in fact, actually did later.
The cattle
were subjected to local property taxation in Minnesota, and the
sota.

case

the

On the tax

Court held that this

was

proper.

The chief argument which the plaintiff had in this case was
that cattle so handled were within the "stream of commerce"

subject to federal regulation for purposes of anti
protecting agriculture.19 On this basis,
he argued that the cattle must be considered to be the subjects
of existing interstate commerce, and, therefore, immune from
taxation by the states.
However, the Court had already held

and therefore

trust activities and for

that cattle thus in the "stream of interstate commerce" may,
nevertheless, be subjected to non-discriminatory property taxa
tion by the states.20

view, stating

very

And in this

case

it adhered to the

same

expressly:

"But because there is

flow of interstate

a

commerce

which is sub

power of the Congress, it does not necessarily
follow that, in the absence of a conflict with the exercise of that power,
a State may not lay a non-discriminatory tax upon property which,

ject

to the

although connected with

that flow

has

acquired

The

come

to rest and has

same

McLean.22
was

regulating

doctrine

was

as
a

a

general

of business,
21

applied in Federal Compress Co.

Here the basis of the state tax

in the hands of the

course

situs within the State."

plaintiff

was

v.

cotton which

company for the purpose of

compressing and forwarding it by railway to other states. The
plaintiff had been expressly designated as the railway agent for
this purpose. The tax was not strictly a property tax, but was
The Court
a license tax measured by the amount of property.
recognized, however, that the tax burdened the property, but

property was within the taxing power of the state,
though it was being held by the plaintiff solely for the purpose
of being shipped in interstate commerce. In fact, the case was
held that such

"

Swift & Co.

v.

United

Wallace, 258 U. S. 495 (1922)
1 (1923).
20

Bacon

v.

584

291 U. S. 17

(1934).

States, 196 U. S. 375 (1905) ; Stafford v.
Chicago Board of Trade v. Olsen, 262 U. S.

Illinois, 227 U. S. 504 (1913).

21290 U. S. 1, 8
22

;

(1933).

(1934).

See

also, Chassaniol

v.

Greenwood, 291 U. S.
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somewhat easier than Minnesota v. Blasius,23 because the cotton
had been grown in the same state and as yet had not entered
interstate commerce.24
But here, too, there is a burden upon
interstate commerce, but one which is not merely non-discrim

inatory but also

not

really

very

heavy.

Another form of state taxation affecting interstate commerce
is a tax upon the use of commodities within the state, even
though such commodities have been produced outside the state

and, therefore, brought within it by some form of interstate
though they are actually used exclusively in
carrying on interstate commerce. Here, too, the federal courts
generally sustain the tax, in the absence of substantial dis
commerce, and even

crimination.

This

principle, while applied to various commodities,23 has
frequent application with respect to gasoline. As to
this, probably the leading case during this period was Nashville,
Chattanooga & St. Louis Ry. Co. v. Wallace.26 The plaintiff
railroad company was engaged mainly in interstate commerce
and, therefore, objected to an excise tax imposed by Tennessee
upon the use of gasoline within the state, measured by the
its most

amount

used.

so

The argument

Tennessee, yet that

was

that while the

use was

in

only
step in interstate commerce, and
The Court
such commerce was burdened.
was

a

that, accordingly,
rather clearly admitted the theoretical soundness of this argu
ment, but sustained the tax as a matter of degree, stating that
the burden, while existing, is not direct or heavy. It said :
are not wholly immune from other
non-discriminatory state taxation, even though the burden
of the tax is thus indirectly or incidentally imposed upon the inter
It cannot be doubted
state commerce in which they are engaged.
that, when the gasoline came to rest in storage, the state was as free
to tax it, notwithstanding its prospective use as an instrument of
interstate commerce, as it was to tax appellant's right of way, rolling

"But interstate rail carriers

forms of

23

2 90 U. S. 1

24

See Coe

v.

(1933).
Errol, 116 U. S.

517

(1886).

the sale of

oleomargarine was sustained in
Thus,
Magnano Co. v. Hamilton, 292 U. S. 40 (1934). In applying the tax, no
regard was paid to whether or not the oleomargarine was manufactured
25

a

state tax

on

in the state.
26

288 U. S. 249

(1933).
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or

other instruments of interstate commerce, which

to local property taxes."

A similar

Wyoming

soning,
being applied

to

a

a

statute

subject

was

Air

v.

interstate commerce.29

reference to

are

27

upheld, and upon similar rea
Boeing
Transport,28 the tax here
gasoline used in aeroplanes flown exclusively in

in Edelman

in

593

And the

result

same

Louisiana statute of the

same

was

reached with

nature, and applied

similar manner.30

The Iowa tax sustained in Monamotor Oil Co.
was

very similar in

v.

Johnson,31

substance, though somewhat different in

form.

Here, all gasoline brought into the state was subjected to
the tax,32 but a refund was given of that part of the gasoline sent
out of the state.
The Court, speaking through Mr. Justice
Roberts, reached the sensible conclusion that the practical result
of this scheme

to tax only that gasoline used in the state,33
could, therefore, be sustained upon the same
reasoning that has already been summarized.
Gasoline taxes have been traditionally imposed as compensa
tion for the use of the roads by motor carriers. As has already
appeared, however, they may be sustained even though the user
of gasoline does not use the roads, as in the case of aeroplanes.
However, it still remains true that the states may exact a tax
from persons using the road, though in interstate commerce,
providing the tax is at least roughly proportionate to their use
was

and that the tax

of the roads.

On this

point, the leading case during the period under con
v. Coney.3*
Here, a South Carolina tax

sideration is Hicklin
27

Id. at 267.

It should be noted that this

same

Tennessee tax had

already been before the Court in an appeal from the decision in Amer
ican Airways, Inc. v. Wallace, 57 F. (2d) 887 (M. D. Tenn. 1932), which
upheld the tax. The Supreme Court affirmed the decision without opinion,
287 U. S. 565

(1932).
(1933).
2� See Eastern Air
Transp. Co. v. South Carolina Tax Com., 285 U. S.
147 (1932).
30 American
Airways v. Grosjean, 3 F. Supp. 995 (E. D. La. 1933),
aff'd without opinion, 290 U. S. 596 (1933).
31 292 U. S. 86
(1934).
32 To tax
gasoline not produced or used in the state would be an uncon
28

289 U. S. 249

stitutional burden upon interstate
U. S. 245 (1929).
33
34

commerce.

Cf. General American Tank Car Corp.
(1933).

290 U. S. 169

v.

Helson

v.

Kentucky

279

Day, 270 U. S. 367 (1926)
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imposed on carriers by motor vehicle was upheld, even though
the plaintiff was engaged solely in interstate commerce.
The
tax was graduated, and based upon the "carrying capacity" of
the vehicles.
The tax was spent exclusively for the construc
tion and maintenance of roads, which the plaintiff used, though
with

settled route.

no

The chief

this

of the

difficulty

from Interstate

case

Court had invalidated

busses,
to the

upon the

a

Court, however, was to distinguish
Transit, Inc. v. Lindsey,35 where the

Tennessee tax upon interstate motor
was not reasonably proportioned

ground that it

of the roads and was, therefore, an improper burden
commerce.
The Tennessee tax was graduated

use

upon interstate

and based upon carrying capacity the same basis as the South
Carolina tax now upheld.
The Court, however, distinguished
�

the

upon the

cases

exclusively

for

ground that the South Carolina tax

roads,

whereas the Tennessee tax

was

It is submitted that this distinction will not do.

be said that
the

use

a

state must

of its roads,

whether the tax is

the roads.
some

sive.

the roads.

The real

reasonably proportioned

evidentiary bearing

It

used

can

hardly

all of the taxes which it exacts for

upon

No doubt the

The truth

use

was

not.

to the

question is
use

made of

of the tax money by the state has
upon the subject, but it is not conclu

use

to be that the test of

carrying capacity
usually has a reasonable relation to the use of the roads, par
ticularly where the taxpayer does not follow a prescribed route.36
It is probable, therefore, that this case really overrules Inter
state Transit, Inc. v. Lindsey, at least on this particular point.
seems

similar, but somewhat less important, case is Aero May
flower Transit Co. v. Georgia,37 where a state tax on private
carriers of $25 for each vehicle was upheld as applied to a car
rier engaged solely in interstate commerce. Here, too, the entire
tax was to go to the road fund. The plaintiff claimed that inter
state commerce was discriminated against because, as he alleged,
A

local carriers

carriers.

use

the roads in the state

The Court's

answer

was

more

that there

than interstate

was

no

real dis

crimination in fact, as the question of how much the plaintiff
used the roads was a matter solely in its own discretion.
35

283 U. S. 183

36

See Note

(1931).
(1933) 42 Yale L. J. 402 (State Taxation of Motor Vehicles
Engaged in Interstate Commerce)
37 295 U. S. 285 (1935).
.
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already pointed out, even a corporation tax imposed upon
corporation engaged in interstate commerce does, to a greater
or less degree, burden such commerce.
Usually, the burden is
too slight or indirect to result in the invalidation of the tax.
But in the important case of Anglo-Chilean Corp. v. Alabama,36
a state tax was invalidated upon this ground.
As

a

corporation engaged in im
porting nitrate into Alabama, the nitrate being sold only in
original packages. The plaintiff had secured permission to do
business in Alabama, but in fact did no other business than that
already stated. It was held not subject to an Alabama tax on
the capital of foreign corporations employed in Alabama, on the
ground that it was doing no intrastate business in Alabama, but
was engaged only in foreign commerce.
The opinion, by Mr. Jus^
tice Butler, relied upon certain previous decisions of the Court,39
to the effect that a state has no power to tax a foreign corpora
tion whose only activities within the state are in interstate com
merce, or directly connected therewith. The first decision in the
Detroit International Bridge Company case 40 was distinguished
on the ground that the Alabama statute confined the tax to cases
where business was actually done.
The

plaintiff

While the

was

cases

a

New York

already cited

41

do

justify the result in this

In all these cases,
case, the decision is not very satisfactory.
the measure of the tax is concededly valid, and the tax could

probably be sustained in full if the corporation performed any
activity in the state apart from interstate or foreign commerce,
no matter how trifling.
Furthermore, the tax is not discrimina
tory and does not impose a substantially greater burden upon
such commerce than would be the case if some such slight amount
of intrastate commerce were carried on.
Accordingly, the dis
senting opinion of Mr. Justice Cardozo (concurred in by Mr. Jus
His reliance
tices Brandeis and Stone) seems more desirable.
had
to
do
fact
that
the
intrastate
the
corporation
upon
power
while
somewhat
seems
technical,
business,
substantially
perhaps
justifiable. This point is made explicit in the following language
in this dissenting opinion :
38

288 U. S. 218

39

Ozark

(1933).
Pipe Line v. Monier, 266 U. S. 555 (1925); Alpha Portland
Cement Co. v. Massachusetts, 268 U. S. 203 (1925).
40 287 U. S. 295
(1932). The later decision in this case, cited in note
9, supra, had not yet been rendered.
41 Notes 39 and
40, supra.
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"Moreover, what

was

done under the franchise

one

day might

24

not

Another franchise tax would not be owing
In the meantime the appellant might transact its business

be done under it the next.
for

a

year.

it

as

of its sales, however few and trifling, had
packages, there would be no denial by any one
privilege of making them would be subject to taxation by

pleased.

If

some

been made in broken
that the

one measure

or

another.

This court has

never

held that the

measure

in such circumstances would be arbitrary and unlawful because deter
mined by the value of all the local capital, and not merely the propor
tion necessary for sales in broken lots."

42

unfortunately, departs from the realistic
ordinarily applied in this problem of

This line of cases,

test which the Court had

state taxation of interstate
merce cases

the Court

commerce.

explicitly,

or

In most of these

at least

impliedly,

test of substantial burden rather than theoretical burden.

is

no more

com

uses

the

There

real justification for using the extreme doctrinal test
cases than in others, and it is to be hoped that

in this class of

the Court will abandon its attempt to do

so.

The

folly of attempting to adhere to the doctrinal test is made
evident by the fact that the Court is compelled to admit
explicitly in many cases that there is always a burden upon in
the

more

terstate

commerce

if the taxpayer is at all engaged in such

com

merce, and that the problem is, therefore, one of degree; that
the burden cannot be entirely avoided, though it must not be

permitted to be too heavy.43 Even an apparent discrimination
against interstate commerce may not invalidate a state tax if,
on analysis, the discrimination substantially disappears in fact.
This is made clear in State v. Wilson & Co.** a case coming up
from the Supreme Court of Louisiana, where the Federal Su
preme Court dismissed the appeal without opinion "for want of
The state imposed a 1% per
a substantial federal question."
cent tax on gross sales of meat and a much lower tax on slaugh
tering of animals in Louisiana. The apparent joker was that
the payment of the slaughtering tax exempted the taxpayer
from the payment of the higher gross sales tax. The defendant
claimed that the gross sales tax was, on its face, a discrimina
tion against interstate commerce, since sales in Louisiana would
unquestionably in part result in interstate commerce, whereas
42

288 U. S.

218,

44

179 La.

(1934).

235

(1933).

290 U. S. 1 (1933).
648, 154 So. 636 (1934), appeal dismissed, 293 U. S. 518

"See Minnesota

v.

Blasius,
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slaughtering would, of

state.

course, take
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place entirely within the

The state court admitted that the tax

was

discrimina

on its face, but held that it could be sustained by construing
that the wholesale dealer always had to pay the tax on gross
sales. The lower tax on slaughtering was thus confined to one

tory
it

so

The result was that
who slaughtered but did not wholesale.
would have to pay
commerce
in
interstate
who
engaged
anyone
the higher tax whether or not he engaged in slaughtering in

Louisiana; therefore, there could be no discrimination against
interstate commerce.45 As already stated, the Federal Supreme
Court accepted this view without deeming it necessary to write
a further opinion.
Another important case where a state tax concededly affect
ing interstate commerce was, nevertheless, sustained, is Wiloil
The taxpayer was a wholesale dis
Corp. v. Pennsylvania.^
It ordered fuel from
tributor of liquid fuels in Pennsylvania.
delivered
to
to
be
Delaware which was
purchasers at Philadel

phia or Essington, Pennsylvania. The price included the Penn
sylvania tax on the use or sale of liquid fuels. In this litigation,
testing the validity of the tax on these shipments, the state court
held that the sale took place in Pennsylvania, and the .taxpayer
did not dispute this. The state court, therefore, held the sales
subject to the Pennsylvania tax, and the Federal Supreme Court
The opinion, by Mr. Justice Butler,
affirmed this decision.
was
no discrimination against interstate
there
out
that
pointed
commerce by the tax, and furthermore, that, so far as the pur
chaser was concerned, no interstate commerce was required, as
the fuel could have been obtained from Pennsylvania sources.
It was further held to be immaterial that the products were
delivered in tank cars, which constitute original packages. The
following language from the opinion of the Court makes espe
cially clear that the whole problem, at least disregarding the
question of actual discrimination, is a matter of degree :
"Our decisions show that, if

goods carried from one State have
they are held in original pack

reached destination in another where

sale, the latter has power without discrimination to tax them
it does other property within its jurisdiction." 47

ages for
as

45

Cf. General American Tank Car Corp.

4<*294 U. S. 169
47

Id. at 175.

(1935).

v.

Day, 270 U. S. 367 (1926).
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Telephone &

Telegraph Co.48 holds invalid a state tax on a flat amount on each
telephone in the state, the tax being payable by the telephone
The ground for this decision is that the tax

company.

neces

sarily burdens interstate commerce to the degree that such com
merce is carried on by the use of such
telephones. The tax was
called by the statute, an "occupation tax," and the Court held
that it could be sustained as such, so far as intrastate business
was concerned.
However, the tax "being indivisible and indis
criminate in its application, necessarily burdens interstate com
merce." 48 It might be said that this is not an excessive tax,
even with respect to the intrastate business ; but the answer is
that it must necessarily burden the interstate business, because
intrastate and interstate business are inseparable.50 The remedy
of the state is to impose another form of taxation (for example,
on the gross receipts of the telephone company)
which will per
�

mit

division upon the intrastate and interstate business.
The ruling may seem harsh with respect to the state, but per
some

mission to tax in this
interstate

commerce

manner

would enable the states to burden

almost without limit.

This review of the interstate

period

commerce

demonstrates that the Court

has,

tax

in

cases

during this

general, adhered

to

the principles which it has previously applied, and has perhaps
made those principles even more explicit. These principles are
that the states may not by taxation discriminate against inter
state commerce, nor substantially burden it ; but that a state tax
will not be invalidated

merely because, like practically

any

con

ceivable state tax, it may possibly affect interstate commerce.
Only with respect to corporate taxes upon foreign corporations

solely interstate activities within the state has any
substantial departure from these general principles been recog
nized in the last three years. It is to be hoped that this unfor
tunate doctrine will be brought to an end, or at least so mini
mized as to avoid its present effect in unjustly precluding state
On the whole, however, the Court
taxation in that situation.
has, in general, reached a position in this whole matter which is
both logically defensible and practically desirable.
carrying

on

48

294 U. S. 384

49

Id. at 394.

50

Cf. Bowman

(1935).
v.

Continental Oil Co., 256 U. S. 642 (1921).
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Intergovernmental Cases

involving state and federal taxation which is
alleged to burden improperly the activities of the other member
of our dual system, the test has been said to be somewhat
stricter.51 Perhaps that is the case; nevertheless, the history
of the past three years has shown a definite tendency toward
applying the same practical test as has appeared in the inter-\
state commerce cases. In general, the Court has in the intergov
ernmental cases repudiated in fact, if not always in word, the
test of doctrinal immunity ; the test is, as it ought to be, one of
practical burden.
In the

cases

It may be said in the first place that no matter how great the
right of the Federal Government to immunity from state taxa
tion on its functions, such immunity may not only be given up
(at least with some limitations) but is also at least partly
dependent upon Congressional assertion of such immunity. The
Court has recently said that :

"Immunity of corporate government agencies from suit and judi
incidents, is less readily implied than immunity

cial process, and their
from taxation." 52

But it is still true that such tax

Congressional action,

express

or

immunity
implied.

can

only result from

Thus, in Trotter v. Tennessee,53 it was held that a federal
statute, exempting moneys paid to war veterans by the United
States from state taxation, did not exempt real estate purchased
with such money.
The Court, in an opinion by Mr. Justice
intimates
that
Congress could insist upon this further
Cardozo,
that it has not, in fact, done so.
but
holds
clearly
exemption,
in
Gillis
v.
And,
California,54 this idea was carried so far as to
hold that an oil company receiver appointed by a federal court
must comply with a law of Congress requiring the giving of a
bond to the state to insure the payment of state gasoline taxes.
In this case it appeared that the receiver was unable to give the
bond, but the Court only said that, if so, he must give up the
51

See

Gillespie

v.

Oklahoma, 257 U. S. 501,

505

(1922), cited

note

5,

supra.
52

Federal Land Bank of St. Louis

S3

290 U. S. 354

54

293 U. S. 62

(1933).
(1934).

v.

Priddy, 295 U. S. 229, 235 (1935).
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The Court admitted that the effect of the Congres
was substantially to give priority to the state tax,

but stated that this

within the power of Congress.
was held that California could not tax
sales of gasoline to the Post Exchange at the Presidio at San
Francisco.55 Here the Court found that the state had ceded this
On the other

was

hand, it

property absolutely (with the exception of service of state
process) to the United States, and had, therefore, precluded
itself from imposing any tax upon, or with respect to, activities
within the boundaries of the property.
Though authorities on the point seem to be lacking, at least
during this period, the same general rules would seem to apply
to the necessity of state action in asserting, or perhaps explicitly
giving up, immunity from federal taxation upon its agencies.
In either case, however, it would seem that an intention to assert
all the tax immunity possible would usually be a reasonable and
fair implication, in the absence of express language to the
contrary.
However, there is at least one situation where the tax im
munity does not seem to be reciprocal. This is, that state
activities not regarded by the Court as carrying on a strictly
governmental function, are not exempt from federal taxation,
no matter how direct is the state action in question.
This prin
ciple, first applied to a state liquor business many years ago in
South Carolina v. United States,56 was reiterated during this
period as to the same activity in Ohio v. Helvering.57 The Court,
speaking through Mr. Justice Sutherland, said :
"If a state chooses to go into the business of buying and selling
commodities, its right to do so may be conceded so far as the Federal
Constitution is concerned; but the exercise of the right is not the
performance of a governmental function, and must find its support
in some authority apart from the police power. When a state enters
the market place seeking customers it divests itself of its quasi
sovereignty pro tanto, and takes on the character of a trader, so far,
at least, as the taxing power of the federal government is concerned." 58

This is all very well; and it must be conceded that state
socialism might, if state immunity from taxation was literally
v. California, 291 U. S.
(1905).
"292 U. S. 360 (1934).

55

Standard Oil Co.

56

199 U. S. 437

58

Id. at 369.

242

(1934).
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applied, result in no scope being left for the federal taxing
power.59 Still, it seems that the argument is not altogether
applicable in this situation. It is absurd to contend that a state
government which carries on the liquor business is doing so
exclusively for reasons of revenue. One obvious and important
purpose is to regulate and limit the business, exactly as private
liquor business is regulated, in the interest of public health,
order, and good morals. The bland assumption of the Court that
immunity in this case means logically the possibility of total
immunity of all activities within the state from federal taxation
is subject not only to the criticism that it is another application
of the well-known "parade of imaginary horribles," but also that
it is not even applicable, in that such regulation is not a real step
toward state socialism.

Furthermore, if this is a justifiable restriction upon state
immunity from federal taxation, it would seem that the rule
would work both ways, and that the states would be entitled to
strictly governmental. As yet, how

tax federal activities not

ever, the federal officials have

absolutely denied such state power
of taxation, even in activities having far less connection with
traditional governmental functions than liquor regulation.
So
far as judicial decision upon this point is concerned, however,
it seems entirely in the future, at least so far as the Supreme
Court is concerned.

However, in adhering to this doctrine, the Court held in
Helvering v. Powers 00 that the compensation of the trustees of
the Boston Elevated Railway was subject to federal income tax,
even though the state (Massachusetts) had taken over the opera
tion of the railroad, and the trustees were concededly state offi
cers.
The Court, relying upon the cases already cited in this
connection, holds that the state itself would have been directly
taxable on such income and therefore had no difficulty in hold
ing that the plaintiffs, as trustees, were taxable.
but very slight, weakening of this concept
Magnano Co. v. Hamilton,61 where, however, the
state did not carry on the activity in question (the manufacture

Some slight,

appears in A.

and sale of
59

This idea is

U. S. 437
60

oleomargarine)
emphasized

(1905).

2 93 U. S. 214

61292 U. S. 40

(1934).
(1934).

but rather taxed it.
in

South Carolina

v.

The Court held
United

States,

199
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unconstitutionally interfere with the tax
ing
States, merely because it was intended
to, and might actually wipe out the oleomargarine industry in
the state, and thereby eliminate that source of federal taxation.
The truth seems to be that this alleged tax, being intended as
prohibitive, is actually an exercise of the police power of a state
rather than a taxing power.
a

tax did not

power of the United

intergovernmental immunity from
taxation, and one which seems to be applied reciprocally, is the
refusal to exempt a mere independent contractor. Thus, a tax
by Louisiana on the use of gasoline in the state was sustained,
even as applied to a contractor with the Federal Government
who used the gasoline exclusively in carrying out that contract,
The opinion, by Mr. Justice
for the construction of levees.62
of intergovernmental
stress
the
much
rigidity
upon
Butler, lays
from
taxation, saying:
immunity
Another limitation

"The
are

on

appellant seeks reversal on the ground that the contracts
means or instrumentalities, that the enactments referred

federal

impose a direct burden upon them and that the State was without
impose the tax. And on that basis it seeks to invoke the rule
that, consistently with the Federal Constitution, a State may not tax
the operations of an instrument employed by the government of the
Union to carry its powers into operation.
That principle, while not
expressly stated in the Constitution, necessarily arises out of our dual
government. It has often been given effect. And reciprocally it safe
guards every State against federal tax on its governmental agencies
or operations.
Its application does not depend upon the amount of the
exaction, the weight of the burden or the extent of the resulting inter
ference with sovereign independence.
Where it applies, the principle
is an absolute one wholly unaffected by matters or distinctions of
degree. Indian Motocycle Co. v. United States, 283 U. S. 570, 575, and
cases cited.
Its right application is essential to the orderly conduct
to

power to

of the national and the

justice

as

between them."

state

governments and the attainment of

63

But all this roaring

quickly becomes as gentle as a sucking
actually goes on to hold that the burden
upon the Federal Government is too remote to justify immunity.
This idea is buttressed by pointing out that the machinery itself
could concededly be taxed by the state. This is all true, and it is
good sense. Nevertheless, the result is a denial of that docdove when the Court

�2

Trinityfarm Constr. Co.

63

Id. at 470-471.

v.

Grosjean, 291 U. S. 466 (1934)

.
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trinal

immunity which the Court so strenuously and vociferously
(but only verbally) asserts in the above question.
This doctrine that

independent contractor with the United
(and pre
coming* up
from state or federal district courts sitting locally, which the
Supreme Court affirmed without opinion.64 The most interest
ing and important of these cases is Tirrell v. Johnston65 coming
The opinion
up from the Supreme Court of New Hampshire.
in the state court was extremely long, elaborate and carefully
reasoned, reaching the conclusion that a rural mail carrier, paid
by the government at so much a mile, is subject to New Hamp
shire gasoline tax for gasoline thus used by him in his car. The
opinion first argues at some length that this tax is not a tax but
an

States

normally is not exempt from state taxation
sumably vice versa) is reiterated in several cases

a

payment for services rendered.

vincing,

and the court

largely

This does not

seem

very

con

abandons it in connection with

the second argument, which is much more forceful. This argu
ment assumes that this exaction is a tax, but contends that it is
still a question of degree, and that there is no direct or sub
stantial burden

on

the Federal Government.

It is

pointed out that the government pays the man just
irrespective of how much tax he pays to the state.

explicitly
so much,

might be answered that the government could supposedly
reduce its payment to the carrier if he were immune from state
taxation.
Indeed, this is the only method of sustaining Pan
handle Oil Co. v. Knox66 where the Court, several years ago,
held that sales of gasoline made by the plaintiff to the United
States for use of the Coast Guard and a Veterans' Hospital,
It

were

immune from state taxation.

This

was a

five to four deci

sion, and the dissenting opinion of Mr. Justice Holmes has ac
quired a lasting fame from his rather curt remark that "The
67
power to tax is not the power to destroy, while this Court sits."
64 American
Airways, Inc., v. Wallace, 57 F. (2d) 887 (M. D. Tenn.
1932), aff'd without opinion, 287 U. S. 565 (1932) ; American Airways, Inc.
v. Grosjean, 3 F. Supp. 995 (E. D. La. 1933), aff'd without opinion, 290 U. S.
596 (1933); General Constr. Co. v. Fisher, 36 P. (2d) 358 (Ore. 1934),
appeal dismissed for want of a substantial federal question, 295 U. S. 715
(1935).
65

533

86 N. H.

530,

171 Atl. 641

(1934).
66

277 U. S. 218

67

Id. at 223.

(1928).

(1934), aff'd without opinion, 293 U. S.
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such purchasers are rather more direct federal
than
in the New Hampshire case, but the actual burden
agencies
on the Federal Government is
hardly greater, or more direct.
Of

course

The New

Hampshire

court in its

opinion criticized the Pan

handle Oil case, and says that it thinks the doctrine of that case
should not be extended.
It seems difficult to reconcile these

basis, and, in affirming the New Hamp
opinion, the Supreme Court seems, in fact,
to have overruled the Panhandle Oil case. At any rate, the doc
cases

on

any realistic

shire court without

trine of Tirrell
Even

v.

Johnston

seems

much

more

desirable.

clearly should such tax immunity be absolutely
denied where the taxpayer's activities, while carried on under a
more

license of the state

Federal

Government, as the case may be,
primarily
private advantage. This proposi
tion, already clearly enunciated in previous cases,68 was reiter
ated, during the period now under consideration, in Broad River
Power Co. v. Query.69 Here the plaintiff was subject to a South
Carolina excise tax on the generation of electricity by water
The plaintiff claimed immunity, on the ground that it
power.
was acting under a license of the Federal Power Commission.
The Court held, however, that the plaintiff was acting for its own
benefit, and not as an agent of the United States. Accordingly,
the state tax was unobjectionable. The same result was reached
in Federal Compress Co. v. McLean,70 where the taxpayer was
carrying on its business of compressing and forwarding cotton
under a federal license. This, too, was held not to give any im
munity from state taxation.
Another prolific cause of litigation of this general scope is
is yet

or

for his

own

state taxation of national banks.

It is clear that such banks

are

Government, and that as such they are
agencies
immune from state taxation, except to the extent that such taxa
of the Federal

permitted by Congress.71 However, the Congressional
statute,72 withdrawing in part such immunity, and thereby sub
jecting the banks to state taxation, has in recent years been
But such state taxation is still definitely
much broadened.
tion is

limited.
68

See

Susquehanna Power Co.

v.

State Tax

Comm.,

283

U.

S. 291

(1931).
�9

288 U. S. 178

(1933).
(1934).
71McCulloch v. Maryland, 4 Wheat. 316 (1819).
72 13 Stat.
99, 111-112 (1864), as amended by 15 Stat.
U. S. C. A. � 548 (1926).
7<>291 U. S. 17

34

(1868),

12
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In Domenech

v.

National City Bank73 it

was

held that this

statute limited the power of a territory (Puerto Rico) to tax the
branch of a national bank in that territory; that the taxing
the same as that of a
power of a territory was limited exactly
state. The Court, speaking by Mr. Justice Roberts, said :
"Puerto

an island possession, like a territory, is an agency
government, having no independent sovereignty com

Rico,

of the federal

parable to that of a state in virtue of which taxes may be levied.
like
Authority to tax must be derived from the United States. But
tax
not
an
such
a
different
may
agency
a state, though for
reason,
A state, though a sovereign, is precluded
a federal instrumentality.
from so doing because the Constitution requires that there be no inter
ference by a state with the powers granted to the federal government.
A territory or a possession may not do so because the dependency
True the Congress may consent to such
may not tax its sovereign.
taxation ; but the grant to the Island of a general power to tax should
not be construed as a consent.
Nothing less than act of Congress
clearly and explicitly conferring the privilege will suffice. Not only
do we find no such statutory consent but we are confronted by R. S.
5219, which proprio vigore extends to territories, and the Congressional
declaration that it, like other statutes of the United States shall, if
74
not locally inapplicable, apply to Puerto Rico."

While it is well-settled that the states may not discriminate
against national banks by taxing them at a higher rate than
other capital actually competing with the national banks is

taxed,75 the Court has recently reiterated the proposition that a
state tax will not be invalidated upon this ground unless actual
competition is shown, and to a substantial amount.76 The mere
power of a national bank to go into activities carried on by more
lightly taxed capital does not invalidate the tax on the bank,
unless it is shown that the bank actually exercises this power.
On the other hand, the strict prohibition against the states'
discrimination against national banks may result in the necessity
of discrimination in their favor. This is shown by Union Bank
& Trust Co.
It

v.

Phelps.77 Here the plaintiff was a state bank of
subjected to a tax on its stock, which was not

deposit.
imposed on various other state financial institutions which sub
stantially competed with it. The state statute imposing the tax
was

73

294 U. S. 199

74

Id. at 204-205.

75

First Nat'l Bank

v.

Anderson,

76

First Nat'l Bank

v.

Louisiana Tax

77

288 U. S. 181

(1935).

(1933).

269 U. S. 341

Comm.,

(1926).

289 U. S. 60

(1933).
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purported to tax national bank stock in the same way ; but this
provision was stricken out as contrary to the Federal Constitu
tion by the state supreme court, and the state authorities ac
quiesced, thus, in practice, exempting national banks entirely
from this tax. On appeal to the Federal Supreme Court, it was
held that the plaintiff had no grounds for complaint. The Court
said that the discrimination as regards other state institutions
may have been justified, because of the circumstances, and cer
tainly was not shown to violate the Fourteenth Amendment.
More important for our purposes, the Court held that the dis
crimination with respect to national banks was actually com
pulsory. The Court, speaking of national banks, said :
"Such instrumentalities

are

from state taxation without

exempted

the express consent of Congress, by the Federal Constitution.
They
are of a class wholly distinct from the property of ordinary corpora
tions

or

individuals, and this fact

cannot be

disregarded by

the State.

fit to tax unrestricted property within her jurisdiction
and to omit National Bank shares, the classification cannot be said to

If the State
be

sees

arbitrary

and

wholly unreasonable

the basis of it is

�

plain enough.

It may be vastly more important for the State to omit National Bank
shares and tax ordinary moneyed capital according to a plan not per
missible in respect of National Bank shares rather than conform to
There is nothing to indicate
the standard prescribed by Congress.
that

Congress

Bank within

ever

supposed that

mere

establishment of

a

National

State could upset the scheme for taxation, theretofore
entirely proper, by producing conflict with the XIV Amendment. This
view would subject the taxing power of the State to the will of Con
a

the protection of federal
against taxing these agencies
does not abridge the taxing power of the several States in respect of
other property.
The implied exemption is a shield for federal agen
cies
not the source of congressional power to control State action

gress

far

agencies.

beyond what is

necessary

for

The constitutional inhibition

�

in respect of other matters."

78

The situation with respect to national banks, then, is one
seems reasonably fair to the states ; but if it is not, Con

which

gress alone

change the situation. As to state banking and
institutions, the situation may not be so fair ; but
here again the Court is helpless.
If there is any substantial
unfairness, only Congress can cure it, for it is clear that the
states may not tax national banks at all, except under, and to
the extent of, express Congressional permission.
can

other financial

78

Id. at 187.
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With respect to state taxation affecting Indians, the situa
tion may not be quite the same, because of the imperative neces
sity of careful federal protection of the Indians against probably

unfriendly local activities.79 As to federal taxation of the In
dians and their property (which, of course, does not really affect
intergovernmental relations), there would seem to be a moral
obligation at least to limit such taxation, but certainly there is
no legal obligation which the courts can enforce.
Thus, it was
recently held that income from investments of funds received
In fact,
from Indian lands is subject to federal income tax.80
there seems no reason why the Indians should have as complete
immunity from taxation as they claimed in that case; at any
rate the Court has sustained practically complete subjection of
the Indians to federal income tax.81

With respect to state taxation, the only case found during
period is Indian Territory Oil Co. v. Board.62 Here it was

this

held that the State of Oklahoma could impose a property tax on
oil produced on restricted Indian lands on which the royalty to
the Indian

owners had been paid.
The principal difficulty in
reaching this result was the previous decision in Jaybird Mining
Co. v. Weir,63 where it was held that ore taken from restricted
Indian property, under the terms of a governmental lease, was
not subject to the ordinary state property tax so long as in the
hands of the lessee.
This case was distinguished from the
Indian Territory Oil Co. case on the ground that the Indian
superintendent had actually been paid, so that there was no
possible burden upon the United States. The Court said in the

latter

case :

"Such immunity as petitioner enjoyed as a governmental instru
mentality inhered in its operations as such, and being for the protection
of the Government in its function extended
sary for that

79

no

farther than

was neces

84

purpose."

See Brown, The Taxation

of Indian Property (1931) 15 Minn. L.

Rev. 182.
80

418

Five Civilized Tribes

v.

Commissioner of Internal Revenue, 295 U. S.

(1935).
81Choteau
82

v.

Burnet, 283 U. S.

2 88 U. S. 325

(1933).

83

271 U. S. 609

(1926).

84

288 U. S.

325, 328 (1933).

691

(1931).

608

GEORGETOWN LAW JOURNAL

[Vol.

24

It is

submitted, however, that the case represents at least a step
opposite direction from the Weir case,85 which should
probably be overruled, on the ground that the burden upon the
United States, as regards its Indian wards, is too theoretical
and, at any rate, unsubstantial to justify a complete denial of
in the

the state power to tax.
Another case involving leases, but this time a state lease as
affecting federal taxes, was decided during this period. This
case was Burnet v. A. T. Jergins Trust.86
The case arose as
follows: Oil was discovered on land owned by the City of Long
Beach, California, and used by it for its water supply. The peti
tioner secured an oil lease on the land, the oil to be sold by it
and the city jointly.
The profits were to be shared, sixty per
cent to the petitioner and forty per cent to the city. The former
claimed immunity from federal income tax upon its share of the
proceedings, but this claim was denied by the Court. Much of
the argument of counsel seems to have been as to whether the
supplying of water is a governmental or a private function of
Its conclusion is
the city, but the Court does not decide this.
that
there cannot be
sensible
the
very
ground
upon
predicated
the
the
since
real
burden
city got its share of the
city,
upon
any
had
to
be
no
matter
what
taxes
paid by the petitioner on
profits,
its share.
Still, it cannot be denied that there was at least a
theoretical burden upon the city, but the Court properly holds

that this is immaterial.
In Neiv York

ex

rel. Northern Finance Co.

v.

Lynch,87 the

Court, without opinion, sustained a New York franchise tax
measured by corporate net income which included interest from
The
United States bonds and dividends from national banks.
or perhaps notorious
decision is clearly contrary to the famous
�

�

case

of Macallen Co.

v.

Massachusetts

88

holding that

a

state

compel
corporation to pay an income tax upon that
part of its income derived from United States bonds and Fed
eral Farm Loan bonds held by it. However, the Macallen case
may not

had

a

already been substantially overruled in
85

271 U. S. 609

(1926).

80

288 U. S. 508

(1933).

87

262 N. Y.

opinion,
88

a

decision

previous

477, 188 N. E. 27 (1933), (memorandum), aff'd without

290 U. S. 601

279 U. S. 620

(1933).

(1929).
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period under consideration.80 The Northern Finance
Company case is, therefore, only another spadeful of earth
thrown upon the grave of the Macallen case. It is to be hoped
that the Court will soon entirely close the grave by explicitly
overruling that most unfortunate decision.
Only one other case on this topic remains for discussion ; but
this is perhaps the most significant of all. It is Board of Trus
tees of the University of Illinois v. United States.90
The facts
of the case were that the University of Illinois imported certain
scientific apparatus for use in its laboratories, both for teach
ing and for research purposes. Upon this importation, a duty
was exacted, against the protests of the University authorities.
Suit was subsequently brought by the University to recover the
amount of the tariff which it had thus been compelled to pay.
It would seem, at least at first glance, that this is nearly an
open-and-shut case of where the tax was improper. There was
a direct burden upon a corporate agency of the state carried on
exclusively for educational purposes. No one would seriously
contend that education is not a governmental function of a state ;
indeed, the Supreme Court did not attempt to rely upon any such
absurd proposition as this. And yet the Court upheld the collec
tion of the tariff, upon the somewhat surprising ground that the
tariff is a regulation of foreign commerce, and not a tax.
Two excerpts from the opinion, written for a unanimous
Court by Mr. Chief Justice Hughes, will make sufficiently clear
These are as follows:
the principle upon which it proceeded.

to the

"The
touch

of duality in our system of government does not
authority of the Congress in the regulation of foreign

principle

the

commerce."
"The

91

principle invoked by the petitioner, of the immunity of

state

instrumentalities from federal taxation, has its inherent limitations.
Fox Film Corp. v. Doyal, 286 U. S. 123, 128. It is a principle implied
from the necessity of maintaining our dual system of government.
.

.

.

Springing from that necessity it does not extend beyond it. Protect
ing the functions of government in its proper province, the implica-

89 Pacific Co. v.
Johnson, 285 U. S. 480 (1932). This case was cited
by both the New York and the Federal Supreme Courts in their memo
randa in New York ex rel. Northern Finance Co. v. Lynch, supra note 87.
For a further discussion of Pacific Co. v. Johnson, supra, see Brown, supra
note 7, 81 U. of Pa. L. Rev. 247, 258 et seq.
90 289
U. S. 48 (1933).
91

Id. at 57.
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The fact
boundary of that province is reached.
use
imported
that the State in the performance of state functions may
articles does not mean that the importation is a function of the state
government independent of federal power. The control of importation

tion

ceases

when the

In international
does not rest with the State but with the Congress.
relations and with respect to foreign intercourse and trade the people
of the United States act through a single government with unified and

adequate national power.
which petitioner invokes,

There is thus
for there is

no

violation of the principle
encroachment on the power

no

of the State as none exists with respect to the
federal power has been exerted." 92

From

one

point of view this is

a

subject

over

which the

distinctly realistic decision.

Everyone knows that the chief, though undoubtedly not the sole,
purpose of our tariffs is not to raise revenue but to protect our

supposedly weak infant industries. This fundamental purpose,
it may well be said, cannot be permitted to be interfered with
even for the benefit of strictly governmental activities of the
states.

However, this argument may also lead to an absurdity, as
pointed out by the counsel for the University in that
case.93
Accepting the doctrine of South Carolina v. United
States,9* and applying it to other state functions, what is to pre
vent the United States from completely taxing certain or all state
functions out of existence under the guise of regulating for
eign or possibly even interstate commerce? The case cer
tainly does open up rather startling possibilities from this point

has been

�

�

of view.
It is

improbable, however,

that these results will be

actually

reached, at least within the very near future. The Court was
chiefly thinking that the real purpose of tariffs is not to raise
revenue, and

that, therefore,

a

state should

evade tariffs than it would be

no

more

be per
say, to

permitted,
complying with fed
As already
eral restrictions in the interest of public safety.
a
non-revenue
as
the
tariff
regulation of our
said, the concept of
foreign commercial relations has a certain basis of realism,
though by no means completely so. If the case is to be sup
ported, however, it seems that it can only rest upon that f oundamitted to

import explosives for its

92

own

use

without

Id. at 59.

Sveinbjorn Johnson, Federal Taxation Affecting State Instrumen
talities (1934) 68 U. S. L. Rev. 248, 261 et seq.
93

9*199 U. S. 437

(1905).
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As

a

tax case, it
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certainly permits the Federal Govern

direct and substantial, and therefore unjus
impose
burden upon an important governmental function of a

tified,

a

state.

Conclusion
The past three years have shown a tendency with respect to
these topics which, in general, is in accordance with, and to some
even more distinct than, the previous authorities.
With
respect to interstate commerce, the Court has, in general, ad
hered to the sensible, though perhaps somewhat illogical, posi
tion which it has previously taken; namely, that a state tax is
not to be invalidated merely because it affects interstate com

extent

merce, but rather that it is to be sustained unless it discrim
inates against such commerce or at least burdens it to a sub

stantial degree. The only case decided during this period which
difficult to reconcile with that general theory is Anglo-

seems

Chilean Corp.
doctrine that

Alabama,95 which reiterated the unfortunate
foreign corporation, authorized to do business

v.
a

in the state, but which confines its activities to interstate
foreign commerce, is entirely immune from any license tax

the state.

Here is

an

or

by
application of the doctrinal immunity

which the Court has otherwise not in fact adhered to.

With respect to taxation in intergovernmental relations, the
tendency is evident. No longer does the Court apparently

same

make any appreciable distinction between interstate commerce
and intergovernmental relations. In both situations, the test is

the practical one of discrimination and substantial burden rather
than the theoretical one of possible effect. Even direct tax bur

dens upon non-governmental activities
far

are

permitted,

at least

so

the Federal Government is taxing state activities. In the
University of Illinois case,96 indeed, a direct burden by the Fed
as

eral Government upon a governmental
permitted upon the somewhat dubious
not

a

tax but

a

regulation of foreign

activity of the state was
theory that the tariff is

commerce.

On the whole, however, the Court seems to be going in the
right direction with respect to these problems. Interstate com
merce is entitled to be protected from state taxation which is
discriminatory or substantially burdensome ; and both state gov95

288 U. S. 218

96

289 U. S. 48

(1933).

(1933).
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protected

from

the other side with respect to taxes which directly and substan
tially discriminate against, or substantially burden, their own

Beyond this, the Court ought
protection of the nation and
the states, but potential destruction of one, or both, of them. It
seems that the Court has really seen and applied this principle,
The decisions,
even though it sometimes talks as if it had not.
in general, take the intermediate position, which may be diffi
cult to justify in logic, but which is not only practical but neces
sary if the states and nation are to continue to exist and operate
separately.

necessary

governmental activities.

not to go; for to do

so means

not
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THE REFORMATION OF WRITINGS FOR MUTUAL

MISTAKE OF FACT

WEX S. MALONE

*

HE reformation of

writings for mistake is one of the most
frequently invoked remedies of equity. Unfor
tunately, however, it is fraught with perplexing difficulties.
A useful and

The doctrines involved

are

often too abstruse and evasive for

precise application. They are shrouded in a confusing mass
of antiquated dogma which has persisted even into the modern
decisions largely through juristic inertia.
Although this dogma
is seldom honored with more than a passing lip-service, yet
it continues to exert its influence through indirection and
haunts both the reported cases and the texts.
This article is
written with the hope that it will serve in some measure to
clear away the judicial undergrowth. In this way we shall exam
ine the pertinent principles with the object in view of facilitat
ing their application in practice.
Inasmuch

as

the Chancellor often must refuse reformation

because the applicant has sought relief beyond the power of
equity, it becomes important at the outset to determine the pre
cise limits of the remedy.
Although reformation is usually
one
the
to
sought by only
party
writing, nevertheless, the relief
desired can be given only for the purpose of making effective

original understanding in which, at the time it was formu
lated, the others likewise participated. That is to say, all parties
to the transaction must at some prior time have understood that
the terms of their bargain should be different from those now
contained in the written memorandum.
In this sense they all
in
reform
is to correct, not to
benefit equally
the remedy.
To
create. Hence reformation presupposes a standard, a consensus
or agreement, arrived at through means adapted to the estab
lished law of contracts.
It is only when this agreement finds
erroneous expression in the document consummating the trans
action that one of the parties can invoke the jurisdiction of
equity to reform. This means that there must have been an
understanding between all the parties to the transaction, not a
some

*

A.B. University of North Carolina; J.D. University of North Caro
lina; LL.M. Harvard University; Professor of Law in the University of
Mississippi; author of A Re-examination of Our Legal Rights (1934-35)
7 Miss. L. J.

149, 260, 351.
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undisclosed, although perhaps genuine, wish of the com
plainant alone. Otherwise, reformation would make the unwill
ing and often blameless defendant bound by terms to which he
at no time consented.
For this reason it is not enough that a
correction of the writing would mean a fairer bargain, nor that
it would work no appreciable injury to the defendant.
Even
though the latter throughout the negotiations may have been
guilty of conduct reprehensible both morally and legally, it is
not the function of equity, by way of punishment, to force on him
a bargain which he never made.1
mere

There

are

three

essential

First, there must have been
1

that

an

prerequisites to reformation.
understanding between the par-

Perhaps the wisdom of this policy

a

is debatable.

Is there any reason
a fraudulent

defendant should not be forced to fulfill the terms of

representation made by him even though it did not reach the dignity of
being a part of the agreement itself? Fraudulent statements inducing the
formation of contracts furnish ground for an action in deceit or may
constitute a reason for rescinding the contract in equity.
In the former
instance the measure of damages recoverable may amount to a specific
enforcement of the fraudulent representation against the defendant, which
is equivalent to a reformation of the agreement plus its enforcement. For
example, if the defendant falsely misrepresents the value of premises
which he induces the plaintiff to purchase, the measure of damages re
coverable is deemed in many jurisdictions to be represented by the differ
ence between the real value of the property and the value which it would
have had, had the representations been true.
Stokes v. Converse, 153
Iowa 274, 133 N. W. 709 (1911) ; Morse v. Hutchins, 102 Mass. 439 (1869).
And see Whitney v. Allaire, 1 N. Y. 305, 312 (1848) :
"The

measure

of

damages

in

an

action

upon

a

warranty and for

fraud in the sale of personal property, are the same. In either case they
are determined by the difference in value between
the article sold and
This
what it should be according to the warranty or representation.
.

rule of

compensation is founded

compels the fraudulent vendor

upon sound
to make good

.

.

principles of morality. It
the representations, upon

faith of which the vendee entered into the contract."

Contra: Smith

v.

Bolles, 132 U. S. 125 (1889).

However, it is sufficient to say that the courts are of opinion that un
true statements whose sole effect is to induce the formation of a contract

ground for the reformation of the same, irrespective of the inten
prompted such statements. Harding v. Robinson, 175 Cal. 534,
166 Pac. 808 (1917).

can

not be

tion which

It happens not infrequently that the court will decree that a contract
be canceled for fraud in the inducement unless the defendant will consent
Louisiana Sulphur Mining Co. v. Brimstone R. R. & Canal
Co., 143 La. 743, 79 So. 324 (1918). This is an instance of the flexibility
of the equitable jurisdiction rather than an extension of the remedy of
reformation. Pomeroy, Equity Jurisprudence (4th ed. 1918-19) � 676.

to reformation.

1936]

615

REFORMATION OF WRITINGS

ties

fixing the terms of their bargain. We do not mean by this
that every detail must have been previously agreed to. But it
must appear that the particular term in controversy was fixed
and determined

during the negotiations preceding the writing.
writing complained of was the initial agreement between
the parties in so far as the contested feature is concerned, or
if the original understanding was abandoned and the terms con
tained in the writing substituted by express or implied consent,
or, further, if the terms of the initial agreement were vague,
with the implication that the written contract should fix the
details, reformation must be refused. In such cases the court
can find no standard for correction.
There would be nothing
If the

with which it could compare the written statement to determine
the accuracy of the latter.

Second, reformation

can

not be allowed unless there

was a

manifest intention to reduce the bargain to written form. Here
again it is not the agreement in its entirety with which the
court is

concerned, but rather the disputed term or terms. If
implied from the statements or conduct of the parties
that they were content to leave a particular item of their agree
ment resting in parol, neither of them can insist later that this
item should be inserted in the writing. Such a result would be
in palpable violation' of the parol evidence rule.2
It would
it is to be

involve the creation of a written memorandum where
intended by the contractors.

Third, in
be

so

far

as

the

none was

disputed item is concerned there must

variance between the original understanding and the writ
ing. If the writing is just as the parties intended it to be,
there is no reason for the interposition of equity's jurisdiction.
a

This prerequisite, together with the one first set forth,
that there be an initial understanding, is usually the

namely,
subject
of a single inquiry: Was the true understanding of the parties
otherwise than as expressed in the writing? However, we shall
see later that it is possible that the writing may not express the
true meaning of the parties even though the terms agreed on
during the negotiations were copied verbatim therein. In such
case there would be no variance in the strict sense of the word,
2
Stokely v. Bessemer Coal, Iron & Land Co., 202 Ala. 576, 81 So. 78
(1919) ; Quiggle v. Vining, 125 Ga. 98, 54 S. E. 74 (1906) ; Harkavy v.
Dreamland Park, 98 N. J. Eq. 59, 130 Atl. 839 (1925) ; Chas. Albert Co.,
Inc. v. Newton Creek Realty Corp., 211 App. Div. 1, 206 N. Y. Supp. 670
(1924) ; White v. Hall, 113 Va. 427, 74 S. E. 212 (1912).
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although reformation should be allowed. Hence, for purposes
of analysis it is useful to consider the two requirements
separately.
If the above prerequisites have been met, there is no reason
why reformation should not be granted. The overwhelming
majority of instances wherein relief has been refused are char
acterized by the absence of any preliminary agreement at vari
ance with the writing sought to be corrected.
Perhaps the
plaintiff was induced to enter the transaction through a misap
prehension of the facts. Or, had he been acquainted with the
true circumstances, he would have insisted on a stipulation for
his protection.
Perhaps he understood the terms as different
from those expressed in the initial agreement. Again it is pos
sible that some term he understood to be fixed by the negotia
tions would, when judged impartially, be found to have been
left to the writing for final determination. In either event there
is no variance because there is nothing with which the writing
could be at odds. In all such cases the judicial process is in part
one of sifting the facts in order to distinguish the true terms of
the understanding from the belief of the complainant as to what
they were or should have been.

analysis suggested is simple enough cf application once
preliminary understanding and
fixed its terms. But the problem of proof is much more difficult.
Each litigant enters the court room with his own version of
the transaction.
His statements are colored by his apprecia
tion of the intervening difficulties and his imperfect understand
ing of the elusive and shifting terms of the preliminary negotia
tions.
Moreover, the complainant's version is likely to be of
the agreement as it should have been when viewed retrospec
tively or as he would now want it to be, rather than as it
actually was. This does not imply falsification on his part. To
the contrary, it is typical of the normal mental process found in
interested parties.
Yet, the tribunal must gather from these
conflicting statements of the litigants the facts from which it
determines the existence or nonexistence of the original bargain.
It is not unlikely that the parties formulated the general pur
pose they wished to effect, and determined broadly the manner
The details
to be adopted in putting their plan into action.
The

the tribunal has established the

either may not have been considered or may have been altered
from time to time. During this period they were probably look
ing only toward the success of their venture, and one or both
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Similarly,

may have been indifferent to many of the terms.

is

possible that

one

party

may have

forgotten

Thus it must be

tion of the other to his wishes.
there exists in most contracts

a

mass

it

to call the atten

apparent that

of latent conflicts and

ambiguities which reach fruition only when the parties find that
are antagonistic.
There is a general body of equitable doctrines which purport
to be helpful in determining the existence or nonexistence of a
preliminary understanding contradictory to the writing. Un
fortunately, most of these so-called aids obscure, rather than
clarify, the problem. They tend to disconcert the court by
distracting its attention away from the pertinent inquiry and
toward wholly illusive problems.
The difficulty arises from
the emphasis which such doctrines place on the cause of the
their interests

variance rather than
said

on

the variance itself.
will

Thus it is

com

monly
equity
only if
mutual
it does
mistake
or
a
mistake
of
the
scrivener
through
not correctly express the wishes of the parties.3 Such a state
ment implies that even though the writing inaccurately expres
ses the original agreement the court must nevertheless refuse
that

reform

an

instrument

reformation unless it further finds that the variance

definite

prescribed origin.

of

a

It must have been the result of

a

was

mistake mutual to both contractors, or an error on the part of
the scrivener.4
This is a wholly unnecessary extension of the
3

"The mistake must be mutual and

common

to both

parties

to

the

It must appear that both have done what neither intended."
Hodgkins & Clark Co. v. Rochester, 178 U. S. 373, 385 (1900).

instrument.

Moffett,

"It is mutual mistakes

only which make a contract reformable in
objection to the evidence offered by the plaintiff
below that if admitted it would not have shown any mistake by both the
parties to the contract." Cooper v. Farmers' Mutual Fire Ins. Co., 50 Pa.
St. 299, 307 (1865).
equity.

Hence it is

"...
of

a

deed

a

can

fatal

not be corrected

of the

or

reformed because of the mistake

parties to it, but only when the mistake is mutual that is,
mistake of both parties
or else upon the mistake of one party brought
about by the fraud of the other." Dameron v. Lumber Co., 161 N. C. 495,
498, 77 S. E. 694, 695 (1913).
one

�

�

4

That courts often tend to regard the requirements of variance and
mutuality of mistake as independent co-existing prerequisites is illus
trated by the following language used in First Nat. Bank of Benson v.
Ocean Accident and Guaranty Corp., 294 Fed. 91, 93 (W. D. Pa. 1923) :
"At this point it would be well to have clearly in mind the legal
principles which govern in determining the question of the plaintiff's right
to the relief sought.
These are definitely settled by the authorities, and
may be succinctly stated as follows: First, to reform a written contract on
of
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inquiry, and has caused endless confusion among the courts. Its
only effect is to subordinate the importance of the inconsistency
between the original agreement and its written expression as
found in the disputed document.
If, judged by the objective standard of contracts, a true pre
liminary agreement has come into being and persisted unim
paired throughout the negotiations until its reduction to written
form is attempted, such an agreement, and such only, can serve
as a standard in determining the accuracy of the contents of
the writing. Under these circumstances, any document which
purports to embody this agreement and which is nevertheless
at variance therewith, must necessarily be the result either of
a mistake shared by all the parties, or the mistake of one party
and the fraud of the other.5

Nor is it material that the agree
mistranslated through the agency of one or the other.
At this point in their proceedings the contractors can have only

ment

was

intent cognizable by the court, namely, to put in accurate
written form the understanding to which they have objectively
one

To illustrate: If X and Y have agreed on the terms
bargain, then X's mistake in reducing the contract to
writing is either (a) shared by Y, (b) adopted by Y, or (c)
known to Y. Both (a) and (b) are mutual mistakes, while (c)
is fraud on the part of Y. It follows that every variance neces
sarily involves a mutual mistake, except in cases of fraud. We

assented.
of their

shall return to this later.
In

an

action for reformation the

of

cause

complaint is

not

mistake has been made, but rather that a writing to
which the parties are subject does not adequately express their
true wishes. Equity is asked to relieve a condition, not a state
that

the

a

ground of mutual mistake, the

court must be able to ascertain with

reasonable certainty from the evidence, the exact contract which the parties
had agreed upon, but failed through mistake to put into writing. If this
can not be done, reformation can not be had.
Third, mutual mistake
of the parties, that is, the bank and the insurance company, must be
.

shown;
5

.

.

not the mistake of one, but the mistake of both.

party who through design

.

.

."

a writing
containing terms which to his knowledge were not assented to by the other
party can not, through his fraud, be placed in position to resist reforma
In such cases it is
tion on the ground that he was aware of the mistake.

It is clear that

one

executes

settled that reformation will be allowed at the instance of the defrauded
v. Massachusetts, 15 Pet. 233
(1841) ; Hand v. Cox,
348, 51 So. 519 (1910) ; Dazey v. Binkley, 285 111. 513, 121 N. E.
165 (1918) ; Chelsea Nat. Bank v. Smith, 74 N. J. Eq. 275, 69 Atl. 533
(1908) ; 3 Williston, Contracts (1920) � 1525.

party.

164 Ala.

Rhode Island
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of mind.

If this condition

exists, its iniquity is self-evident
by any circumstance showing

and need not be further colored

the attendant state of mind in order that it recommend itself to

equity's jurisdiction.
Since

variance is

condition, a state of things, it is sus
ceptible
intelligent legal inquiry. In such case the problem
of proof may be difficult, but at least the subject of investiga
tion is tangible.
This can not be said of the phenomenon of
mistake.
The latter has been severally defined as a state of
mind,6 an act,7 and a composite of both.8 Hence, the inquiry is
always subject to the particular jurist's conception of the object
of the search, and this conception is seldom adequately
a

a

to

formulated.
In

approaching the subject of reformation from the mis
one is likely to encounter many perplexing difficul
ties, especially should he begin with the assumption that a mis
take is an act. Nor is such an assumption uncommon or unrea
sonable. To the contrary, the position that a mistake is a tangi
ble phenomenon which operates in a definite way through a
physical agency is in keeping with common sense and everyday
take angle

6

rules, a mistake is an erroneous conviction arising
party through ignorance, inadvertance, or forgetfulness,
or as the result of an error in computation, or a genuine but unfounded
belief as to the existence or non-existence of a particular fact." 1 Black,
Rescission and Cancellation (2d ed. 1929) � 127.
It is interesting to
"Within these

in the mind of

a

note that in the

same

section the learned writer excludes

mistakes

of

judgment from his definition, citing Brown Bros. Mfg. Co. v. S. H. Harris
& Co., 185 111. App. 568 (1914)
7 "The
conception of a mistake involves, in the first place, the idea
of action, as mistakes can never be predicated of a state of mind.
The
individual who never does anything, never makes a mistake, unless it could
be said that he makes a mistake in life by never doing anything. A mis
take, therefore, consists in doing something; it consists in doing some
thing which, it afterwards turns out, is wrong." Ronald R. Foulke, Mistake
in the Formation and Performance of a Contract (1911) 11 Col. L. Rev.
197, 199. See also, 1 Story, Equity Jurisprudence (13th ed. 1886) � 108.
8
"Of course a state of mind produces no legal consequences unless
some act capable of legal consequences takes
place concurrently with the
state of mind, and this is the only accurate meaning which can be attached
to the statement often made that mistake as such has no legal effect; but
what the effect of the act would be apart from the mental error, and
whether this effect is changed because of that error, are two questions
which must be separately considered.
The subject of mistake properly
includes only the second of these questions and involves the effect of
erroneous ideas upon legal acts, or upon acts which would have been
legal
acts had it not been for the error." 3 Williston, Contracts
(1920) � 1535.
.
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It must be admitted that abstract error, which is

totally unmanifested in the outside world, is without meaning.
Certainly it has no legal significance until it has been trans
lated into overt conduct with consequences the law can recog
nize. We know that it must be weighed against objective facts
in

order that its character as mistake can be pronounced.
Hence, our first commentary on a mistake is that it is some
thing which is made. Synonymous are the ideas of, doing the
wrong thing, making a false step, acting ill-advisedly, and the
like. Following this line of reasoning, we tend to think of the
mistaken person as the actor who made the error. Particularly
is this true if the other party's connection with the mistake
has been passive and he is satisfied with the result. So far as
he is concerned, his back-hand view is likely to be regarded as
the true version.

Taking this view of the matter, if we now impose the
requirement that the error must be shared by both parties
before equity can interfere, we perceive at once the difficulty
with which the courts are confronted. We may safely assume
that since one of the parties is resisting reformation he must
be satisfied with the instrument as it stands.
Otherwise, there
resort
to
would be no need for a
litigation. If, then, the com
plainant was the draughtsman of the document, and made an
error favoring the defendant, his position is likely to be unfor
This is well illustrated in the case of New York Life
tunate.
follows: the
plaintiff issued to Kimball a policy of insurance in which the
defendant was named as beneficiary. It was provided therein
that if Kimball allowed the policy to lapse he should be entitled

Insurance Co.

v.

The facts

Kimball.9

were

as

computed accord
Later, Kimball
ing
allowed the policy to lapse, and, thereafter, sent it to the plain
tiff who undertook to calculate the amount of paid-up insurance
The policy was then indorsed
to which he would be entitled.
was erroneous, however.
This
1916.
until
as paid up
May,
the policy would have
on
the
basis,
agreed
Correctly computed
in
died
Kimball
1916, and, upon
1915.
January,
expired in July,
the
as
plaintiff insti
beneficiary,
claim being made by defendant
the
on
indorsement
policy. Relief
tuted an action to reform the

to

paid-up policy based

a

to

a

refused.

was

9

on

the

reserve

and

basis set forth in the original contract.

The court said:

93 Vt. 147, 106 Atl. 676

(1919).
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'A mistake made by one party, coupled with ignorance thereof
This
by the other party, does not constitute a mutual mistake.'
case should be carefully distinguished from one where a party, at the
request of the other, does an act in which both are interested, and in
doing it made a mistake to the injury of the other party; for in such
case the party doing the act is acting for both, and the mistake is
that of both and is mutual, the same as where a scrivener, acting for
both parties, makes a mistake, the mistake, though made by the
scrivener alone, is the mistake of the parties for whom he acts and
"

.

is mutual."

.

.

10

The court's conception of a mistake as an act has led it far
from the mark.
If the paid-up policy is to be regarded as a
written consummation of the agreement contained in the orig
inal contract of insurance, then its terms must be considered as

definitely limited thereby. Both insurer and insured intended
period of the paid-up policy should be
determined by applying a prescribed mathematical formula to
facts which would be definitely fixed at the time of the writing.
For this reason, when the terms of the policy as finally issued
failed to conform to this standard there was a departure from
the mutual understanding of them both.11 It can not seriously

that the amount and

151, 152, 106 Atl.

io/d. at

at 678.

Compare the following language:

side only, reformation will not
The
to both parties.
insured, Albritton, had nothing to do with the preparation of the policy,
and there is no evidence that he knew of any such claim of mistake being
"Where the mistake has been

on

one

The mistake must have been

be decreed.

common

.

.

.

Britton v. Metropolitan Ins. Co., 165 N. C. 149, 154, 80 S. E. 1072,
(1914).
"Appellants' counsel seize hold of the allegation that the draftsman by
error misdescribed the land.
They say that, absent an allegation that
the draftsman was the agent of both parties, it results that on the very
That
face of the petition his error was not the mutual error of both.
proposition may be allowed as sound." Wolz v. Venard, 253 Mo. 67, 83,
161 S. W. 760, 764 (1913).

made."
1074

11

The

same

facts

arose

in the

case

of New

York Life Ins.

Co.

v.

Gilbert, 215 Mo. App. 201, 256 S. W. 148 (1923), except that there the
mistake was in the amount of the paid-up policy rather than in the term
for which it

was

"It would

to

run.

seem

The court said:

that the determinative

question in this case is, was
a previous contract

it intended to settle in accordance with the terms of
or

agreement,

or was

the terms of the

it intended to settle upon an agreement outside of
an intention to extinguish the old contract

policy showing

and to make a new one?
It seems quite evident to us that it was the
insured's intention to settle upon the terms of the policy when he wrote
his letter of December 4, 1929. In this letter he inquired as to how much
paid-up insurance he could get. In the first place the letter assumed he
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be contended that the insured participated any less in the mis
take because he had no hand in the agency which gave rise to

the

error.

Nor

can

the beneficiaries claim that he

was

not

a

party to the mistake because the result was satisfactory to him.
His intent must be judged solely as of the time he accepted the
original policy. The more accurate reasoning is summed up in
the dissenting opinion of Powers, J. in the following language:12
"It is true that the mistake must be mutual; it must be common
But this does not mean that each must have an active part in

to all.

It is enough if the
the particular act which results in the error.
common intention different from the expressed intention,

record shows 'a
and

a

common

mistaken

supposition

that it is

rightly expressed.'

"

13

paid-up insurance, which assumption could be only referable
policy provisions. The amount of paid-up insurance was not to be
an arbitrary sum, but was to be figured so clearly that the insured could
understand it.
This assumes that it was to be figured upon some basis,
and under the circumstances then existing it could have had reference to
nothing but the provisions of the policy, which is mentioned by number
in the letter." Id. at 209, 256 S. W. at 150.
Similarly, reformation was
allowed in the following cases:
Hemphill v. New York Life Ins. Co., 195
was

entitled to

to the

Ky. 783, 243 S. W. 1040 (1922) ; Buck v. Equitable Life Assurance Society
S., 96 Wash. 683, 165 Pac. 878 (1917).
12 New York Life Ins. Co. v.
Kimball, 93 Vt. 147, 160, 106 Atl. 676,
681 (1919), cited notes 9 and 10, supra.
13 Such a statement marks a
tendency frequently found in the decisions
seeking to nullify the effect of the requirement of mutuality of mistake in
the particular case and yet preserve the formal integrity of the doctrine.
Compare the following statements :
"
'A mutual mistake' is 'a mistake reciprocal and common to both
parties, where each labored under the same misconception in respect to
the terms of the written agreement.'
Coleman v. Illinois Life Ins. Co., 26
Ky. L. Rep. 900, 902, 82 S. W. 616, 617 (1904).
"The mistake must be mutual; that is to say, the parties must have
come to a common agreement, which by mistake of someone has not found
expression in the instrument." Copeland v. Keller, 221 Ala. 533, 535, 129
So. 571, 573 (1930).
the law always presumes
".
that a deed has been correctly
written, and that it is the true expression of the intention and agreement
of the parties, and it must stand
unless the presumption of the law
is in some way rebutted, in an action brought to reform the deed; the
burden being upon him who seeks to correct it to show by strong and con
that there was a mutual mistake and that the alleged
vincing proof,
intention of the parties, to which he desires it to be conformed, continued
concurrently in the minds of both of them down to the time of its execution,
and he must also show precisely the form to which the deed ought to be
brought." Southern Finishing & Warehouse Co. v. Ozment, 132 N. C. 839,
845, 44 S. E. 681, 683 (1903).
of the U.

"

.

.

.

.

.

.

.

.

.

.

.
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The requirement that the mistake must be mutual is open
further objection. The doctrine as broadly stated is ambig

a

uous.

We have

seen

and

that reformation presupposes both a pre
an attempt to reduce the same to writing.

liminary bargain
From this it is apparent that an error may occur at either stage.
Hence we must ask, which mistake must be mutual?
It is
impossible to determine whether reference is made to an error
in the inception of the bargain or to one in the attempted trans
lation of the bargain to writing.14
14

It is interesting to note that this ambiguity of the doctrine requiring
mutuality of mistake has not until recently attracted the attention of
writers on the subject of reformation.
Pomeroy, in his treatise, Equity
Jurisprudence, usually referred to as the authoritative text on all such
matters, does not refer to it. Abbot, in his article, Mistake of Fact as
Ground for Equitable Relief (1910) 23 Harv. L. Rev. 608, appears to have
assumed that the mistake upon which the requirement of mutuality is
imposed is one which occurs in reducing the agreement to writing (p. 618)
The distinction was first pointed out in a most interesting article by
Ronald Foulkes, Mistake in the Formation and Performance of a Contract
(1911) 11 Col. L. Rev. 299, 301:
.

"It is often difficult to

distinguish between a mistake in formation
reducing the contract to writing, and the distinction is
frequently overlooked, although it is of great importance in order to demon
strate the fallacy of the notion that there must be a mutual mistake in
reducing the contract to writing before the law can afford relief. The
contract is generally reduced to writing by one party or the other, or by
a third party acting for one or the other or both, and it is clear that no
mistake in such writing can operate to the prejudice of either party who
does not know of the mistake. No mistake of one party in reducing the
contract to writing can deprive the other of his rights under the contract
already formed, and on the other hand, the circumstance that a party has
made a mistake in reducing the contract to writing can not deprive him
of the right to have the mistake corrected.
It is not necessary, therefore,
although there are some expressions in the books to that effect, for the
mistake to be mutual."
It is interesting to note that the writer of the
above admits the possibility of a unilateral mistake in the process of
reducing the bargain to writing, but denies that such should preclude
relief. If Mr. Foulkes were right, and a unilateral mistake were possible
at this stage of the proceedings it is difficult to understand why it would
and

a

mistake in

not be sufficient

reason

for

a

refusal of reformation.

Otherwise the very

injustice of which the learned author complains would result. It appears
to the present writer that Mr. Foulkes, by admitting the possibility of a
unilateral mistake occurring in the reduction of the contract to written
form and yet denying that such should preclude relief, has complicated
the problem rather than eliminated it.
The fallacy here is the same as
in the decisions of which Mr. Foulkes complains, namely, in assuming
that mutuality of mistake, on the one hand, and a variance between the
initial bargain and its written form, on the other, are independent
pre-

624

[Vol.

GEORGETOWN LAW JOURNAL

24

fact, the question admits of no solution be
ambiguity is illusive. It is only an offspring of the
broader fallacy which underlies the whole of the doctrine of
mutuality. In order to fully understand this we must make
brief reference to the historical conflict of thought concerning
the formation of contracts generally.
Only recently have the
elements of assent in contract been adequately defined, and even
today they are the subject of much loose talk and vague abstrac
tion. Courts of equity still pay solemn lip service to the super
annuated dogma that there can be no contract unless the minds
of the parties have met.15 By this they mean that the bargain
ors must have been ad idem, internally, on the essentials of their
As

a

matter of

the

cause

contract.

Under such

a

doctrine the criterion would be whether

not the parties intended in their own minds to be bound as
they had expressed themselves. What they said about their
wishes would be evidence, but only evidence, of what their subor

relief, whereas in truth they represent a single phenomenon
points of view. For this reason, wherever there is
variance the mutuality of the mistake giving rise thereto is a

requisites

to

described from two
a

true

sequitur.
following statements from representative cases are typical :
"Thus, at root, a contract involves the primary and essential concept
of a meeting of the minds of the contracting parties
the aggregatio
mentium of the books on contracts. Without such meeting the instrument
is unilateral, and there is no bilateral contract." Wolz v. Venard, 253 Mo.
67, 82, 161 S. W. 760, 763 (1913).
'If an attempted contract assumed the existence of, and is based
upon the existence of, an essential fact which does not exist, there is no
meeting of the minds of the parties in reality, and no contract can be
A contract is based upon the agreement or mutual
enforced by either.'
consent of the parties, which, above all
perhaps, is an essential ele
necessary
15

The

�

"

...

.

.

.

ment of every contract.
'Since mutual consent is essential to every
agreement, and agreement is essential to a contract, there can as a rule
.

be

binding

.

.

contract where there is

no real consent.
Apparent consent
or undue
mistake, misrepresentation, fraud,
."' Freeman v. Croom, 172
influence, or because of mental incapacity.
N. C. 524, 527, 90 S. E. 523, 525 (1916).
no

may be unreal because of

...

.

"If 'A' offers to sell Whiteacre to 'B' for

.

�1,000, and in his offer writes

sell when he meant let, or Whiteacre when he meant Blackacre, or �1,000
when he meant �2,000, his mistake lies in a discrepancy between his mental
offer and his outward

expression; and although 'B' accepts in the bona
written, there is not in reality a
concluded contract between the parties. If 'A' is bound to carry out his
written offer, he is bound, not on the ground of contract, but on the ground
of estoppel; and there seems no reason why he should be bound unless 'B'
has altered his position on the faith of the apparent offer." Ashburnek,
Equity (1902), 396.
fide belief that 'A'

meant what he has
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jective intentions were. If the latter were not correctly con
veyed by the language used no contract came into being. There
would be only a false semblance of agreement. It hardly need
be said that such

a

Professor

doctrine does not and

can

not obtain in

Williston

demonstrated this beyond all
practice.
doubt,16 and his views have been incorporated in the Restate
ment of Contracts of the American Law Institute.17

Little need

be added here except to remind the reader that the question is
not, what did the party sought to be bound mean to say, but,

rather, what would his statements when reasonably interpreted
lead the other party to believe he meant? In practical applica
tion, then, the wishes of the contractors are judged solely by
external standards.
In
This is the rule of apparent consent.
law courts, discussion of meeting of the minds has been largely
abandoned.
In equity, the old adage of meeting of the minds still finds
frequent utterance, although it is seldom carried to its logical
conclusion. That it is still a part of casual court conversation
is probably due to the fact that under proper circumstances
equity has jurisdiction to rescind an otherwise valid contract
for a mistake of one party only.18 This power of rescission is
an example of the latitude of the chancellor's discretion in allevi
ating unconscionable predicaments. It does not represent an
abnegation of the doctrine of apparent consent which we have
i6

Williston, Contracts (1920) �� 20, 21 ; 3 id. �� 1536-1538. In
Nat'l City Bank, 200 Fed. 287, 293 (S. D. N. Y. 1911),
v.
L. Hand, J., said:
"A contract has, strictly speaking, nothing to do with the personal, or
individual, intent of the parties. A contract is an obligation attached by
the mere force of law to certain acts of the parties, usually words, which
ordinarily accompany and represent a known intent. If, however, it were
proved by twenty bishops that either party, when he used the words,
intended something else than the usual meaning which the law imposes
upon them, he would still be held, unless there were some mutual mistake,
or something else of the sort."
See, also, the statement of Holmes, J., in
O'Donnell v. Clinton, 145 Mass. 461, 14 N. E. 747 (1888).
1

Hotchkiss

17

Restatement, Contracts (Am. L. Inst. 1932) �� 20 and 71.

18

Goodrich

Lathrop, 94 Cal. 56, 29 Pac. 329 (1892) ; Werner v.
619, 15 S. E. 813 (1892) ; St. Nicholas Church v. Kropp,
135 Minn. 115, 160 N. W. 500 (1916) ; cf. Moffett, Hodgkins & Clark Co. v.

Rawson,

v.

89 Ga.

Rochester, 178 U. S. 373 (1900).
Contra: Star-Chronicle Publishing Co. v. New York Evening Post, 256
Fed. 435 (C. C. A. 2d, 1919) ; Steinmyer v. Schroeppel, 226 111. 9, 80 N. E.
564 (1907). See 3 Williston, Contracts (1920) � 1579.
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referred to, for, in rescinding a contract, the court thereby
admits its prior validity.19
The fact remains, however, that
so long as the undisclosed wishes of a contractor remain the
of the court of conscience for any purpose, the expres

concern

sion, meeting of the minds, will persist in judicial usage. Such
Once a dogma
is typical of the inertia of legalistic thinking.
or method of approach has entrenched itself in the law it stub
bornly resists all efforts toward its expulsion. It perpetuates
its existence as a vague juristic habit long after its unsoundness
has been demonstrated and its applicability to any particular
has been defeated. Such is the present condition of the doctrine
of subjective assent, or meeting of the minds. It still rules us
from the grave.
It is the writer's opinion that herein lies the
secret of the persistence in the law of a more or less inarticu
late belief that a contract can be reformed only so as to express
the subjective and purely personal wishes of the parties. That
is to say, unless they were in accord internally on a bargain
different from that expressed in the writing, relief can not be
granted.
The implication of such a belief will be apparent on a
Let us suppose that X, intending to sell
moment's reflection.
Blackacre to Y, is reasonably understood to have offered to sell
Whiteacre. The offer so expressed is accepted by Y in good
The

faith.

parties then agree to reduce their contract to writ
a deed, and X is delegated to draft the instru
by his misunderstanding of the bargain, he

ing in the form of
ment.
Prompted
will of

course

execute

a

It is difficult in

deed for Blackacre.

such case to say his mistake occurred exclusively in reducing
The ready answer is that he
the bargain to written form.

consistently with his original wish, that he did just what

acted

From this it will be observed that when
the idea of subjective, or internal, consent enters the pic-

he intended to do.
ever

19

sion,
as

If the existence of

a

unilateral mistake

contract there would be no need for
since a denial of the existence of the

tion of

a

The
in chancery.
which tends to show that

well in law

as

proof
parties. Likewise,

any

were
a

to

obligation could be asserted

parol evidence
no

preclude the forma
equity for rescis

resort to

contract

rule does not forbid
arose between the

ever

mistake
a contract can not be rescinded for unilateral
of the
unless the election to do so is made promptly and a restoration
Grymes v. Sanders et al, 93 U. S. 55 (1876).
status quo is possible.
the parties
Nor will relief be granted for a unilateral mistake, even though
is wholly
contract
the
unless
former
their
to
position,
can be returned

executory.

See Werner

v.

Rawson, 89 Ga. 619, 15 S. E. 813 (1892).
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ture the mistake must be

regarded as a single error permeating
indeterminately the formation of the original bargain and its
reduction to writing.
It is a continuum in the mind of the
mistaken party and must be attributed to the entire transac
tion. Referring again to our illustration, it will be noted that,
although the mistaken draughtsman is under a constant illu
sion regarding the terms of the transaction, nevertheless, his
actions are consistent with each other.
This consistency of
conduct is likely to induce in the court the belief that his under
standing of the initial bargain was the true one.
If we apply the doctrine of apparent consent to the above
facts, the problem assumes a simpler aspect. Irrespective of
X's undisclosed belief and personal intention, the fact remains
that he made an intelligible offer to sell Whiteacre, which was
This alone constitutes the bargain.
accepted in good faith.
Even though it be conceded that an equity of rescission is resid
ual in X because of his unilateral mistake, nevertheless, the
contract is valid and binding until rescinded.
Hence when X
accepted the task of executing the deed he could have but one
intention of which the law could take cognizance, namely, to
reduce to writing the bargain he apparently consented to. If,
then, the deed conveyed Blackacre instead of Whiteacre as
agreed, it necessarily must have been out of accord with the/
wishes of both parties. In other words, the mistake was mutual
despite X's insistence to the contrary. A departure from the
doctrine of apparent consent at this point would be most unfor
tunate.
One of the parties must suffer through X's misconcep
tion of the terms of the original contract if the deed is to stand
either in its present state or as a reformed document. For this
reason, rescission is the proper remedy.20
But, if the writing
20 Where rescission is
possible it might seem improper to reform a
writing into a bargain containing a unilateral mistake in the inducement
even though the facts would otherwise warrant reformation.
A situation
similar to that presented in the text confronted the court in the case of
Page v. Higgins, 150 Mass. 27, 22 N. E. 63 (1889). The plaintiff owned
certain land bordered on one side by a tract known as the Cheever Lot.
On the other side of the Cheever Lot, and separated therefrom by a stone
wall, was property belonging to the defendant. The plaintiff believed
that the defendant owned the Cheever Lot, while the defendant believed
the plaintiff owned it.
In truth the property was owned by neither of
them.
However, the parties were led by their mistakes into a common
belief that their lands adjoined. The defendant, wishing to purchase all
the plaintiff's land (including, as he believed, the Cheever
Lot), agreed
with the latter to purchase "all land owned by him east of the stone
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is to

obtain, it must represent the objective version of the bar
gain, for otherwise Y must remain a party to a contract to
which he agreed neither internally nor apparently.
If it is conceded that the so-called

is

requirement of mutuality

dilemma, it becomes apparent that the real focal point
of inquiry is those circumstances which establish or nega
tive the existence of a preliminary understanding at variance
a mere

with the

writing sought to be reformed. Perhaps such an
understanding never came into being, and the real agreement
between the parties was correctly set forth in the written con
tract.
This type of situation deserves our first consideration.
It often
under

a

termed

happens that a party enters into an agreement
misconception of its effect on him. This is commonly

a

mistake in the inducement.

In such

cases

the mis-

wall."

The defendant drafted the deed and, acting consistently with his
(mis) understanding of the situation, included the Cheever Lot in the
description. On discovering the mistake, the plaintiff sought reformation
excluding the Cheever Lot from the conveyance. The court, after indulging
in a confused discourse on the subject of whether or not two different
mistakes, one by each of the parties to the transaction, could be termed a
mutual mistake, refused belief. However, it is difficult to understand why
the mistake was not mutual.
The agreement was to purchase "all land
owned by him (plaintiff) east of the stone wall," yet the deed as executed
by the defendant included property not so owned. The mistake which
induced the defendant to enter into the contract, namely a misapprehen
sion of the extent of the

plaintiff's holdings, continued in his mind. He
thereby to erroneously transcribe the bargain. But there
is no less a mistaken transcription on his part notwithstanding the fact that
the writing conformed to his personal, but erroneous, understanding of
the original transaction.
He undertook to reduce to writing what had
been agreed to, nothing more nor less, and this he failed to do.
Hence,
the* mistake was shared by both parties. This, however, is not determina
If reformation were granted, the defendant would
tive of the problem.
be left owner of less property than he intended to buy.
The resulting
bargain would be one containing a unilateral mistake in the inducement.
Even assuming that equity would not rescind the agreement for this reason
alone when the contract is executed as here (c/. footnotes 18 and 19), yet
it appears that equity should not affirmatively exercise its jurisdiction to
reform if the consequences would be manifestly unfair. In the same way,
equity may refuse to grant specific performance of a bargain where one
was

induced

party is the victim of

a

unilateral mistake in the inducement.

Rushton

v.

Thompson, 35 Fed. 635 (C. C. D. Neb. 1888) ; Krah v. Wassmer, 75 N. J. Eq.
109, 71 Atl. 404 (1908). See, generally, 3 Williston, Contracts (1920)
� 1427. In such cases the discretion of the court is very broad. It appears
that the same principle should be applicable to reformation.
The court
should be free to reform the contract or to rescind it, and, in doing so, the
seriousness of the unilateral mistake should be considered.
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taken party usually is

There is no
aware of what he is doing.
misunderstanding concerning the terms agreed to. The essence
of his complaint is that, had he been aware of certain outside
circumstances, he would not have entered the agreement, or
he would have omitted or changed some particular provision, or
would have insisted that

some

additional clause be inserted for

his protection.
His demand in court is that this change be
effected through a reformation of the writing. But relief can
not be

granted under such circumstances, because the terms of
preliminary understanding and the writing are harmonious.
The provisions which might have created the variance never
came into being.
They are represented only by the complain
ant's version of what he should have done, not by what he
actually did. This situation is illustrated by the facts of a
recent New York case.21 The plaintiff agreed to execute a deed

the

for

a

tract of land to the defendant free and clear of

encum

The agent of the latter was designated to draw up
the conveyance. In his examination of the title, he discovered
brances.

outstanding encumbrance of which the plaintiff was unaware.
Nevertheless, he prepared a full warranty deed as he was
instructed. On discovering the true facts, the plaintiff sought
to have the deed so reformed as to except the encumbrance from
the warranty. Reformation was properly refused.22 The deed
adequately expressed the wishes of the parties as declared by
The refusal of relief is
them in their preliminary agreement.
of
not
a
lack
of
on
mistake, but rather on
mutuality
grounded,

an

the fact that there
the

was

no

The

mistake at all in the reduction of

misled, through error,
appropriate
a bargain,
coupled with knowledge thereof by the other party, furnishes
ample ground for cancellation of the deed.23
An error in the inducement often leads the mistaken party
to contend that there has been a misunderstanding in regard
to the terms of the bargain. This will be readily understood if
it is borne in mind that every misunderstanding implies also a
bargain to writing.

plaintiff

was

into making the contract, and for this there can be
relief.
A material mistake in the inducement to

21

v. Schmuck, 245 N. Y. 77, 156 N. E. 621
(1927)
Similarly, reformation was refused in the following cases : Hammer
v. Lange, 174 Ala. 337, 56 So. 573 (1911) ; Wise v. Brooks, 69 Miss. 891,
13 So. 836 (1892); Curtis v. Albee, 167 N. Y. 360, 60 N. E. 660 (1901).
See, Crawford v. Willoughby, 192 N. C. 269, 134 S. E. 494 (1926).
23 Geremia v.
Boyarski, 107 Conn. 387, 140 Atl. 749 (1928) ; 1 Black,
Rescission and Cancellation (2d ed. 1929) � 130, n. 130.

22

Isaacs

.
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mistaken assumption as to the existence or nonexistence of some
external fact.
Usually this is all that is involved. An illus
The
tration is furnished in the case of Forrester V. Moon.24

plaintiff subdivided certain land lying along a railroad right
A plat was made indicating a forty-foot street adjoin
ing the latter. Later, however, a second plat was prepared,
leaving off the street and running the lots directly to the right
of way. Thereafter, a lot was sold to the defendant, and, in the
presence of both parties, the deed was drawn according to this
later plat, which had been recorded. On discovering the facts,
the plaintiff sought to have the deed corrected so as to make it
conform to the earlier plat which he had in mind. Reforma
tion was refused. The plaintiff claimed that there was a mis
understanding; that he believed the first plat was to furnish
the description while the defendant proceeded according to the
second one.
However, there was no misunderstanding in the
sense
of
the word. The parties clearly demonstrated by
proper
their actions that they intended to buy and sell the property
described in the plat before them. The plaintiff's mistake was
in the inducement only. He believed that the plat referred to
was the one first drawn.
Or perhaps he had forgotten the exis
tence of the latter, which, had he remembered, he would have
It
insisted that the deed be drawn in conformity therewith.
will be found that by far the greater part of the so-called mis
understandings can be similarly accounted for. Usually they
represent only mistakes inducing the formation of valid
of way.

contracts.
The above remarks

are

further illustrated

by the

case

of

Russell v. Shell Petroleum Company,25 although, here, one of
the parties was aware of the other's mistake and intended to
profit by it. N and B owned a tract of land containing 160
acres,

designated

the south ten

as

acres

the "Northeast Quarter." They had leased
a railroad right of way, and partitioned

for

N was allotted the north
balance between themselves.
seventy-five acres, while B took the remaining seventy acres in
the south, together with five acres of the north half to even the

the

In the deed of partition, B's portion, after being
accurately in metes and bounds, was erroneously
designated as the "South one-half of the Northeast Quarter."

distribution.

described

This latter

description did not include B's five

2*100 S. C. 157, 84 S. E. 532 (1915).
66 F. (2d) 864 (C. C. A. 10th, 1933).

25

acres

in the north
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Thereafter, the plaintiff, intending to lease all of B's
land, offered to lease the "South one-half of the Northeast Quar
ter." B was aware of the mistake, but, nevertheless, accepted
The
the offer and received compensation for eighty acres.
plaintiff later sought to have the lease reformed so as to include
the five acres omitted. The court refused relief, saying :
half.

"A mistake

as

to the

existing situation, which

leads either

one

or

they would not have
entered into had they been apprised of the actual facts, will not
justify reformation. It is not what the parties would have intended
if they had known better, but what they did intend at the time,
informed as they were." 28

both of the

parties

to enter into

a

contract which

plaintiff offered to buy the "South one-half of the North
east Quarter," although he was induced to do so by a belief
The

that all of B's land

was

included therein.

From the above, it will be observed that no real misunder
standing obtains if the expression used has only one reason

able interpretation in view of the true circumstances surround
ing the transaction, and this interpretation is in fact adopted
of the parties. In the case to which we have referred,
expression, the "South one-half of the Northeast Quarter,"
can mean only that portion of the land so designated in the record
of deeds. Hence, there is no misunderstanding, although B had
reason to believe that the plaintiff would have made a different
offer had he known of the misdescription in the deed of
partition.
Often it is extremely difficult to distinguish the real trans
action from the mistaken conception of the parties inducing

by

one

the

them to enter therein.

This must be attributed to the fact that

in their

original bargain the parties often fix only the broad
purpose they wish to effect by means of their final contract, and
are unaware of some latent fact which, if known, would have
induced them to be more specific in their agreement.
Such a
difficulty arose in the case of Gobbet V. Hinman.21 X owned
a tract of land bounded on the west by property belonging to Y,
and running eastward to a certain street.
Intending to erect
a fence on the boundary line between his land and Y's, he
mistakenly placed it twenty-seven feet east of the line, on his
own property.
Later, he agreed with Y to sell his land to the
2�

Id. at 867.

27

137 Ga. 143, 72 S. E. 924

(1911).
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of X's property.
to be made on a
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likewise mistaken as to the western boundary
By the terms of the agreement, payment was

yardage basis, and, for this purpose, the prem
measured from the fence to the street.
However, a

given for the entire tract according to its true bound

What is the initial bargain here? It might be regarded,
the one hand, as an agreement to buy the land between the

ary.
on

fence and the street, both parties mistakenly
constituted all of X's property. In such case

objective

contract with

a

believing that this
we

would have

an

mutual mistake in the inducement.

Under these circumstances, reformation would be the proper
remedy but for the fact that the result of correcting the deed
would be to leave the parties bound by a contract induced
through mutual mistake. For this reason, the only relief appro
priate to the situation would be to cancel the deed unless the
parties can adjust their differences.28 On the other hand, the
transaction might be regarded as a bargain for the sale of all
of X's land, as described in the deed, and a consequent error
in computing the price, the result of incorrect measurements.
In such case, the deed should be allowed to stand as correctly
expressing the bargain, and X should be allowed additional
compensation in an action in quasi contract. It seems, how
ever, that the contract is too indefinite for enforcement.

The
It is

parties themselves did not know what they were doing.
the writer's belief that, in all such cases, cancellation is the
milder and more practical remedy. If granted, the parties will
be enabled to renew their negotiations with full knowledge of
the facts. A fair solution is impossible only when one of them
has changed his position since the transaction or when the
rights of innocent third persons have intervened.
Occasionally it happens that there has been a real misunder
standing between the parties, and it can properly be said that
their minds

never

met

on

the agreement which is later reduced

arise only when the expression used in
writing.
the consummation of the original bargain is ambiguous and
susceptible to two equally reasonable interpretations, one of
which is adopted by one party and one by the other. Rescission
This

to

can

For example,
usually sought in such cases.
"Indiana
of
for
the
called
a contract
Egg Coal," and
delivery
either of
describe
to
used
been
have
this term might properly
the
in
mind
had
higher grade, and the
two grades. The buyer

is

the

28

relief

See note 20, supra.
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seller the lower grade.

believing
mind.

he

was

For this

Each

party had reasonable ground for

contracting for the kind of coal he had in
reason

there

was

no

contract either

in the

objective
subjective sense of the term.29 Usually, however,
expression is susceptible to one interpretation which is more
or

the

reasonable than any other.

writing which embodies a real misunder
standing
granted, for there is nothing to be corrected.
The only available relief is to set the apparent transaction aside,
and, if possible, restore any consideration paid thereunder.
The writer has found only one case wherein the court was asked
X owned certain property on
to correct such a contract.30
which Y held a mortgage.
He insured the property with the
defendant. By the terms of the policy, the interest therein was
vested in X as owner, with provision that the loss should be
paid to Y as mortgagee. Y assigned the mortgage to the plain
tiff who, wishing to have Y's interest in the policy as mortgagee
vested in him, returned the policy to the defendant with the
following instruction noted on the back, "Interest vested in
The latter
Salomon (plaintiff), loss payable as heretofore."
believed that the term, "interest," as used in the instruction,
meant the interest of ownership, and consequently changed the
policy so as to make it read that the interest was vested in
plaintiff as owner, the loss payable as before, to Y. The court
refused to reform the policy. Here the instructions were ambig
uous, and the interpretation of neither party could be deemed
controlling.
Reformation of

a

cannot be

happens not infrequently that the parties, having fully
agreed on the purpose to be effected by their bargain, are in
duced, by a misunderstanding of some extrinsic fact, to adopt
It

final terms which do not express their real wish in the matter.
If these terms, which have been deliberately chosen, are accu

rately transcribed in the written instrument which is later
executed, the problem of reformation is a most difficult one.
It can be argued with some force that there is no variance be
tween the writing and the preliminary agreement.
Super
ficially this is true. There is an accord between the terms
selected to express the agreement and those appearing in the
29

658, 84
30

121

Indiana Fuel
N. E. 776

Saloman

(1915).

v.

Supply Co.
(1908).

v.

Indianapolis Basket Co.,

North British & M. Ins.

41

Ind.

App.

Co., 215 N. Y. 214, 109 N. E.
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writing. But this accord is purely one of form with form, and,
if the complainant can demonstrate that the parties bargained
towards a definite purpose, which both agreed should be effected
by the transaction, and that this purpose will be frustrated
unless the writing is corrected, relief should be allowed.
In
such case the bargain is struck when the parties reach an agree
ment on the purpose of their negotiations, and when they pre
scribe the terms which shall be employed to put the purpose into
operation they are really taking the first step towards reduc
ing their bargain to writing. For example, X owns Blackacre,
a

tract rich in mineral

resources.

He believes he is entitled to

only half the

minerals, whereas, in truth, he owns them all. Y,
prospective buyer, is under the same mistaken impression.
He agrees to buy Blackacre, together with X's one-half interest
in the mineral rights.
Induced by their common mistaken
assumption, they determine that the deed shall take the form of
a conveyance of the land, together with all mineral rights ap
purtenant thereto to which X may be entitled. On discovering
the true facts, X seeks to have the deed corrected so as to con
Y re
vey only one-half of his interest in the mineral rights.
sists reformation, contending that the writing is in accord with
the terms of the preliminary understanding. But this conten
tion should not prevail.
The real contract was to buy and sell
one-half
of
the
mineral
only
rights, and, if the deed is thus
will
be
both
reformed,
parties
placed in the exact position for
which they bargained.31 What is to be done with Y's conten
tion that, had he known X was entitled to all the minerals, he
would never have agreed to purchase only one-half? This pre
sents the same question heretofore considered: Should equity
reform a writing into an agreement containing a mistake in the
a

inducement ?

32

The

answer

must be the

same

court should consider the seriousness of the

doing, should be accorded
or

in all

cases.

mistake, and,

The
in

so

free discretion to cancel the contract
allow it to stand after being reformed.
a

Heretofore, we have considered those situations in which an
original bargain came into being although it was induced by a
mutual or unilateral mistake of the parties. Often, however, we
31 Under similar
facts, relief was granted in the case of Cleghorn v.
Zumwalt, 83 Cal. 155, 23 Pac. 294 (1890). See also, Hall v. Lafayette
County, 69 Miss. 529, 13 So. 38 (1891). But, compare Charles v. McClanahan, 130 Va. 682, 108 S. E. 858 (1921).

32

See note

20,

supra.
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find that the contractors have made an
neither could complain, but which later

altered in

some

agreement of which
or
was abandoned,

respect through the substitution of

new

terms.

Once this has been done, the new terms, not the old ones, con
stitute the referent against which the court must weigh the writ
ing to determine the accuracy of the latter. It would be unjust,
in such cases, to reform the writing back to the original agree
ment in disregard of an intervening change in the wishes of the
The

parties.

following language from the opinion in the
33
is pertinent :
v. Farrington

case

of Whittemore

who, under a verbal agreement for the conveyance to
lands, is entitled to insist upon a good title, and a deed with

"A party
him of

covenants, pays the consideration and is then tendered

a

deed without

deed with covenants and this is refused.
He then accepts the deed without covenants, and believing the title
to be clear, records it, and continues to occupy and improve the
property. An encumbrance unknown to both parties at the time is

covenants.

He demands

a

It
Both parties are innocent of any fraud.
legal liability rests upon the grantor in such a

afterwards discovered.
is conceded that
case."

no

34

presented where an offer is made in
accepted in another. Although such a re
a rejection of the offer and makes a counter
offer, yet, if this counter offer is accepted by the first party, a
contract rises thereon, and its written embodiment can not be
reformed back to the original offer which was abandoned. Such
United
a situation arose in an early case considered by the
The plaintiff, a shipper, applied for
States Supreme Court.35
insurance by a letter reading as follows:
A similar situation is

form, but is
sponse constitutes
one

Henry is chartered to go from Liverpool to Cuba
Europe, via Falmouth for orders where to discharge.
Please insure $5000 on this charter valued at $16,000 provided you
will not charge over 4 per cent premium." 36
(Italics Author's)
"The bark Maria

and load for

To which the defendant

33

76 N. Y. 452

34

Id. at 457.

35

Hearne

36

Ibid.

v.

replied,

(1879).
Also, White v. Shaffer, 130 Md. 351,
Marine Ins. Co., 87 U. S. 488 (1874).

99 Atl. 66

(1917).
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"As requested we have entered $5000 on charter of bark Maria
Henry, Liverpool to port in Cuba and thence to port of advice and
discharge in Europe, at 4 per cent." 37 (Italics Author's)

A

policy embodying substantially this reply was accepted by
plaintiff. The bark proceeded from Liverpool to one port in
Cuba, discharged its cargo, proceeded to a second Cuban port
for new cargo, and thence towards Liverpool.
She was de
stroyed before reaching her destination. The defendant re
sisted payment of the policy on the ground that there had been
a deviation from the course agreed on in the
policy of insur
Plaintiff contended that the customs of the trade allowed

ance.

boats to sail to
a

second

one

one

for

port for discharge of cargo and thence to
reloading before return. The prevailing

custom

was held to be without effect in view of the fact that
defendant had limited the policy to a charter from Liverpool
to a port in Cuba and thence to port of advice.
Likewise,

reformation of the policy was refused on the ground that the
was unilateral.
The plaintiff's original offer was never
assented to. Both parties objectively agreed to the defendant's

mistake

offer, which was correctly transcribed in the written
policy. Hence, there was no mistake such as a court of equity
could recognize for the purpose of reformation. The unilateral
mistake referred to by the court was solely in the inducement.
counter

Substantially the same problem is presented when the parties
intentionally leave certain details of their agreement to be later
fixed by the writing which is proposed to be executed.
Here
again, as to these details, there can be no variance between the
original agreement and the writing, since the latter constitutes
the initial accord thereon.
Usually it is not clear whether the
disputed terms were fixed at the inception of the bargain or
were outlined only in a general way with the intention that the
interstices should be filled in later.

In the

case

of Gross

v.

Yeskel,38 this problem came to the attention of the New Jersey
Court of Errors and Appeals. The plaintiff contracted for the
purchase of certain property of the K Brewing Company. There
were several restrictions on the use of the premises.
Before
the
entered
into
an
agreement to sell
accepting title,
plaintiff
the same property to the defendant, subject to the same con
ditions under which the former had contracted to receive it
37

Id. at 489.

88

100 N. J.

Eq. 293, 134 Atl. 737 (1926).
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from the K

Company.

The defendant's attorney drew the final

written contract, but failed to include a covenant relating1 to
The plaintiff
the use of the property for brewery purposes.

brought his action to reform the contract

so

as

to insert the

was refused on the ground that the
Although it is clear that any mistake
which occurred in reducing the contract to written form must
have been shared by both parties, and, hence, mutual, it is not so

desired restriction.
mistake

clear

as

was

Relief

not mutual.

to whether

or

not there

was

a

standard for reforma

parties to include in their final
writing all restrictions imposed by the K Company on the plain
tiff, whatever they might be? If so, any contract not embody
ing the restriction on the use of the premises was a departure
On the other
from the original intention of both contractors.
of
to
it
intention
the
was
the
subject the land to
parties
hand,
covenants imposed by the K Company on the plaintiff, these to
be finally fixed by the written contract between the latter and
the defendant? If such was the true situation, then the writing
was the initial agreement relating to the restrictions, and ref

tion.

Was it the wish of the

ormation must be refused for this

reason.
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CORPORATE PERSONALITY
Clyde L. Colson

HOUGH much has been written
A ciable

advance

seems

*

on

the

subject,

to have been made toward

tlement of the question whether,

the

no
a

appre-

final set

hand, corporate
the other, it is
reality
whether,
of the law.
Among sociologists is found a
similar lack of agreement as to the nature of group personality,1
but we are interested in this broader question only in its rela^
tion to legal theories of corporate personality.
The nature of
the problem is such that no solution capable of experimental
proof is reasonably to be expected in the absence of a substan
tial advance in the science of group psychology.
This being
true, any theory which purports to be a solution is at best an
hypothesis on the basis of which we attempt to explain certain
facts and situations with which the law has to deal. Everyone
ought to agree that the theory which gives the more satisfactory
account of the facts, and which is more fruitful of desirable
results, should be taken as correct until a better hypothesis is
advanced.
Thus, the ultimate demonstration of the truth or
falsity of a given theory becomes for the lawyer a question of
purely academic interest and may very properly be left to the

personality is a
simply a fiction

factual

on

or

one

on

future.

However, this does not

mean

that

an

inquiry into the theories

which have been proposed is of no practical concern. It is only
through a careful consideration of them that the lawyer will
become

acquainted with the various factors involved, a thorough
familiarity with which is essential to a satisfactory treatment
of many problems of corporation law. The court's conception of
a corporation has often determined its decision.
Let us review,
the
theories as to the nature of a corporation and predicate
then,
our judgment of them upon a comparison of the results reached
through their logical application.
*

A.B. Emory

University, LL.B., S.J.D. Harvard University ; Visiting
Law, West Virginia University College of Law, 1935-1936;
Associate Professor of Law, Emory University, The Lamar School of Law.
Professor of

1

7 Encyclopaedia of Social Sciences

(1930-35) 178.
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I
The Fiction Theory and

the

Realist Theory

corporation is not a reality,
Hence, it has no existence
apart from the law, and its personality is but a legal fiction. On
the other hand, according to what may be called the) Realist
Theory, a corporation is a reality entirely apart from the law.
Hence, it has a social or factual personality wholly distinct from
the legal personality conferred upon it by the state.2
to the Fiction

According

but is

a mere

Theory

a

creature of the law.

Chief Justice Marshall gave a classic statement of the Fic
3
tion Theory in the Dartmouth College case :

corporation is an artificial being, invisible, intangible, and
existing only in contemplation of law. Being the mere creature of
law, it possesses only those properties which the charter of its creation
"A

confers upon it."

position of Gierke, the great exponent of the Realist
Theory, is well put by Maitland :
The

no collective name for
A group or association "is no fiction,
Itself can
individuals, but a living organism and a real person.
It is not a fictitious person; it is a Gesammtwill, itself can act.
...

.

.

.

...

person, and its will is
will is a group-will." 4

a

Gesammtwille ; it is

a

group-person, and its

Many writers on the question of corporate personality have
attempted to avoid the necessity of adhering to either of the
two theories stated above.
They have tried to show that there
is some middle ground which is safer and nearer to the
But these efforts at a compromise do not seem to be
facts.
satisfactory.5 Whenever we get down to the point in issue, we
are still faced with a choice between the fictitious personality of
a corporation on the one hand and its factual personality on
the other.
2

For

a

more

Legal Nature

op

detailed statement of these two theories,
�� 5, 6.

see

Freund,

Corporations

3 Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636
(1819).
4
Gierke, Political Theories of the Middle Ages (1900) xxvi.
(Maitland's Introduction).
5 See
Geldart, Legal Personality (1924) 10-16, where he comes to

the

same

conclusion.
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There would be

no importance
attending such a choice if it
true, as Gray says, that it makes no difference which we
adopt, that "the law is administered and society is carried on in
precisely the same way on either theory." 6 As will be seen
when we take up a logical development of these theories,
exactly
opposing decisions will be reached in a given case, depending
upon which conception of corporate personality the court has in
mind, whether the court gives its conception a name or not.
were

II

Sources

op

Confusion Inherent in
Problem

�

a

Discussion

of the

Some Definitions

Before trying to arrive at any conclusion, it is necessary to
point out several sources of confusion attending a discussion of
this subject. This may also serve to make clear the statement
above, that, despite all that has been said concerning it, the
question remains essentially one of a choice between the Fiction
and the Realist Theories of corporate personality.
There are three sources of confusion:
(1) One resides in
the words "corporation" and "corporate"; (2) one resides in the
words "person" and "personality," and (3) one in the words
"real" and "reality."
A.
There

(1)

are

really

The first

cussion to

Corporation

�

two

error

sources

Corporate

of confusion here

arises from

a

tendency

:

to limit the dis

consideration of business corporations only. Since
the typical corporation with which the law has to deal is a busi
ness unit, the lawyer very easily falls into the habit of thinking
a

about corporations in terms of business units alone. It should
be noted that this mode of thought fails to take account of many
other corporations, such as municipalities, churches and social
clubs whose purpose is something very different from the carry

ing

on

of business.

(2) The second and more serious error connected with the
of the term "corporation" arises from a natural tendency
to limit our thinking about corporations to those groups which
have been chartered by the state. It should be realized, however,
use

6

Gray, Nature

and

Sources

of the

Law (2d ed. 1921) 53.
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problem of group or corporate personality is so broad
compel a consideration of all social groups. We must
recognize that the problem is essentially the same whether the
group under consideration be the state itself, a religious organ
ization, a business unit, a labor union or a mob. In dealing with

that the
as

to

any one of these

often for

we

one

purpose

or

another have to

Some of these
inquire into its oneness its corporateness.
organizations are chartered by the state and so are corporations
within the legal definition, but many of them are not.
So long as the view obtained that the law was sufficient unto
itself, a lawyer may have had a plausible excuse for considering
only legal corporations. But today, when all sorts of group
interests press for recognition and protection, the law is com
pelled to face this problem of group or corporate personality in
its broader aspect.
�

B. Person
The second

source

Personality

�

of confusion resides in the words

"person"

This is because of the very natural asso
The consequent
ciation of these terms with human beings.
tendency to apply them to human beings alone is most unfor
and

"personality."

to think of their application to', anything
fictitious.
We find many who will concede
necessarily
who yet deny that it has per
real
and
is
corporation

One

tunate.

else

as

that

a

sonality.

For

comes

example, Wormser

says:

of 'paper existence' is involved in the con
found in the fact that the law endows
is
corporation
ception
A
A reality the corporation is.
the corporation with personality.

"Whatever of 'fiction'

or

of the

personality

the

corporation

is not.

.

.

.

The law treats it

as

such for

law, in other words, authorizes the
in
to
act
many respects as though it were a natural per
corporation
which assuredly it is not
son
except in the contemplation and intend

purposes

of convenience.

The

�

�

ment of law."7

This denial of

personality

to

a

corporation

the derivation of the word and to exclude

apt

use

of it.

seems

to overlook

proper and very

personality are derived from the Latin
by an actor. Hence, a person is one
active part in a drama.
Thus, legal per-

Person and
mask

"persona,"
capable of taking
a

a

worn

an

7
Wormser, The Disregard of the Corporate Entity (1928) 8.
Machen, Corporate Personality (1911) 24 Harv. L. Rev. 253, 262-267.

Cf.
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sonality is the attribute of any unit capable of playing a part in
the legal drama.
And similarly, social personality is the at
tribute of any unit which can take an active part in the social
drama.
No

one

said that

contends that

a

group is

a

human being.

When it is

group has personality, all that is meant is that the
has
certain
group
qualities which enable it to play a part dis
tinct from the parts played by its individual members.
In this
sense

a

it would

personality of

to be

seem
a

group

as

entirely
well

as

proper to

of its legal

speak of the social
personality.

Of course, if it is incorrect to use the terms "person" and
"personality" except in reference to a human being, then by

definition it would be fictitious to speak of either the legal or the
social personality of a corporation.
But that in no way dis
poses of the

problem. We merely select another term which
same general idea, and instead of speaking of the
personality of a corporation we speak, for instance, of the
nature of a corporation.
We must, then, face the question,
which is fundamentally the same, whether a corporation is real
or fictional in nature.
It would appear, then, that most of what
has been written attacking or defending the use of the terms
"person" and "personality" in reference to a corporation is
simply a dispute over terminology. We are not interested in
that, but we are interested in the underlying problem which
remains unchanged however much we change our manner of
stating it. This being true, there seems to be no particular
reason why in a discussion of corporations we should discard the
words "person" and "personality" when, in the light of their
derivation, they so aptly state the problem facing one who tries
expresses the

to make

a

choice between the Fiction and the Realist Theories.

C. Real

The third

"reality."

source

Writers

�

Reality

of confusion lies in the words "real" and
the subject of corporate personality have

on

often used "real" merely in the sense of significant. They say
that if the group has legal significance, it is a reality for pur
poses of the law. Similarly, if the group has social significance,

By pointing out that the corporation is a
reality in this sense, it is thought that the falsity of the Fiction
Theory is thus demonstrated. However, this is not so. A cham
pion of the Fiction Theory Avould agree that a corporation has

it is

a

social

reality.
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legal significance.
Further, he could point out by way of
that
John
analogy
Doe, plaintiff in the early common law action
of ejectment, was of legal significance and so, though he had no
existence in fact, was a legal reality in this sense. Thus, it is
seen that the difference between the Fiction Theory and the
Realist Theory goes much deeper than this matter of significance.
The latest exhaustive treatment of the whole problem of
corporate personality is a recent book by Hallis.8 He comes to
the conclusion that corporate personality is a legal reality but
not a social reality. He says :
"Accordingly, the conception of corporate personality expresses
juristic reality, that is, a reality from the juristic point of view,
nothing more and nothing less." 9
a

This

to be open to the

seems

objection just

made that "real" is

here used only in the sense of significant. Nevertheless, he
stantly asserts the falsity of the Fiction Theory.10
His main attack

on

Gierke is launched from the

corporate personality is

a

legal reality only.

con

position that

He says:

"Now, Gierke is right in insisting on the reality of the corporate
recognizes. But he makes the mistake of over
looking that if this is a necessary assumption for the purposes of
juridical organization, it does not necessarily prove their real existence
What Gierke has done is to carry a familiar juristic
as social facts.
conception over into the field of sociological inquiry and apply it
dogmatically." 11
persons which law

Such

a

statement

seems

to be based upon

ception of Gierke's contention.
the

reverse.

be carried

an

entire miscon

In

fact, his position was just
that a juristic conception should

He did not argue
into the realm of the social sciences.

over

On the

that, because the group has a real social per
contrary,
the
law
should recognize it as such without resort to
sonality,
the fiction that the state creates corporations and confers per
sonality upon them. By denying the social reality of corpora
tions, Hallis seems definitely to align himself with the Fiction
Theory, despite his repeated avowals to the contrary.
he said

8

Hallis, Corporate Personality (1930)

�

Id. at 240.

io
n

Id. at xxxiv, xli, 242-243.
Id. at 162.

.
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Although some writers have used "real" in the sense of sig
nificant only, most opponents of the Fiction Theory use "real"
in the sense of factual.
They are agreed that there is in fact
something about

group which is

real, but they differ widely as
reality as being no more
than the reality of a bundle of sticks as distinguished from the
individual sticks composing it.12
In other words, the group
exists as a real entity distinct from its members, but that is the
extent of its reality.
Others have explained the reality of the
in
terms
of
group
group will and group action,13 and still others
in terms of group interests.14 These different explanations all
represent but varying degrees of emphasis on one or another
of the attributes which enable the group to play a part in the
social and legal drama distinct from the parts played by its indi
vidual members and which thus give it real personality in the

to what it is.

sense

a

Some have defined its

outlined above.
Ill

a development

of the

two theories and

Thetr Application

to

a

comparison

op

Specific Legal Problems

Keeping in mind, then, the essential difference between the
namely, that the Fiction Theory denies any exist
ence or personality to the group unless it has been chartered and
thus created by the State, whereas the Realist Theory says that
a corporate body exists and has a de facto or social
personality
entirely apart from any act of creation or recognition by the
State let us proceed to a development of these theories and to
a comparison of the results which can be obtained from each.
two theories

�

�

A. The State

Take first the

case

of the State.

It is here that the Fiction

Theory becomes involved in grave difficulties. According to
this theory the State creates the corporation and confers per
sonality

upon it.

12Machen,

This very glibly presupposes the existence of

Corporate Personality

(1911)

24

Hakv.

L.

Rev.

253,

258-262.
13
Gierke, op. cit. supra note 4.
14Dowdall, The Present State of Analytical Jurisprudence (1926)
L. Q. Rev. 451, 458-462.

42
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the State

as a

real entity

capable of performing this act of

crea

It fails to take account of the fact that the State is itself

tion.

corporation. It fails to explain how the State was created and
acquired its personality its ability to play an increas
ingly active part in the social and economic life of today.
As a social phenomenon, the State cannot be explained in
A satisfactory explana
terms of its individual citizens alone.
tion can be given only in terms of its existence as a social unit
with a real personality.

a

how it

�

"It

quite impossible to think of society in its totality,
body politic, as an enduring economic concern, or as an
The
evolving community, without resort to organismic terms.
fact of the matter would seem to be that society, or the state as the
comprehensive social institution, must be viewed as an entity with a
life of its own, to which, in the long run, the interests of individuals
are subordinated.
Society is, thus, much more than mere mechan
ical juxtaposition of individuals; it is a finely integrated and delicately
balanced system of relationships which give it life, power, and suffi
cient permanency to play a role in the universal drama." 15
whether

seems
as

a

.

.

.

.

.

.

The

validity of this statement is admitted by the assumption
proponent of the Fiction Theory has to make, namely,
that the State does in fact exist as a unit capable of creating
other corporations.
In saying that this assumption must be
made, the possibility has not been overlooked that it may be said
that the State is itself but a fictitious being. But this position
immediately involves one in the difficulty of explaining a selfcreated fiction which in turn creates other fictitious beings. How
much more simple and more satisfactory is the hypothesis that
a corporation, whether it be the State or any other group, has a
de facto existence and a real personality entirely apart from
which

a

the law.
B. The Concession

This business of
illustrated

by

Theory

piling fictions

and
one

the so-called Concession

Legal Personality
upon another is further

Theory, which is closely

allied to, if not a part of, the Fiction Theory.16 According to
the Concession Theory, after the State has created the corporais

The Social Sciences

(Ogburn and Goldenweiser Ed. 1927) 394-395

(Article by Hankins).
16 See
Dewey, Corporate Legal Personality (1926) 35 Yale L. J. 655,
666-669, where it is shown that, though historically the two theories are
distinct, they subsequently were combined.
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legal personality and its capacity

to act.

This bases fictitious personality on a fictitious entity.
Heretofore we have stated the Fiction Theory so as to include
the Concession Theory, there being no point in splitting up the
If the Fiction Theory must be used, it

process.

entity with legal personality and

power to

better to

seems

say in the first instance that the State has created

fictitious

a

act in

a

certain

manner.

It should be noted that legal personality is always

a conces

sion of the law and that, in this sense, the Concession Theory is
true. Thus stated, however, it applies as well to human beings
to

In

early Roman law the legal unit was the
family rather than the individual.17 It was the increasing con
cession of legal personality to individuals which gave rise to
the phenomenon referred to in Maine's famous generalization
as

corporations.

about progress from status to contract.18

It should also be noted

that the very idea of concession involves the notion that some
thing in fact exists to which the law may concede personality.
This is certainly true in the case of human beings, and accord
ing to the Realist Theory it is equally true in the case of a group.
Whether the Concession Theory be viewed as part of the Fic
tion

Theory

been the

or as a

source

distinct doctrine, the idea underlying it has

of much confusion in the law of

An examination of the
further illustrate the

cases

corporations.

in which this has been true will

superiority of the Realist Theory

as

a

working hypothesis.
C. Crimes and Torts
If

we

start with the notion that

a

corporation

can

do

only

what it has been authorized by the State to do, it follows logi
cally that it can do no wrong. Consequently, in the earlier cases
tort committed

a corporation was viewed, not as
as the act of the individuals
only
corporation,
who committed it.19 Of course, a view leading to such an undea

crime

or a

the act of the

"

by

but

Maine, Ancient Law (4th ed. 1870) 126.

18

id. at 168-170.
See also
i�Orr v. Bank of United States, 1 Ohio 36, 41-45 (1822).
Warren, Executed Ultra Vires Transactions (1910) 23 Harv. L. Rev. 495,
But cf. Holdsworth, English Corporation Law in the 16th and
498 n. 1.
17th Centuries (1922) 31 Yale L. J. 382, 386-390, where he says, "It would
thus seem that so far as criminal or civil liability is concerned the courts
have always been prepared to hold that a corporation is as capable of
being held liable as a natural person."

CORPORATE PERSONALITY

1936]

647

sirable result could not long be maintained. It soon became the
settled rule that a corporation was liable for the ordinary torts
committed by its agents within the scope of their
The

employment.20

difficulty arose when the question was raised as to
corporate liability for a tort involving wrongful intent or malice.
Here again the courts at first made a logical application of the
Fiction Theory.
A corporation was incapable of wrongful
same

intent.

It is not clear whether this

ration had

tain such

no

an

mind

intent.

or

because it

As late

1886,

as

so

was

was

because the corpo

not authorized to enter

an

English judge declared

corporation is incapable of malice or of motive." 21 This
view was soon changed in England,22 and it is now the settled
rule, both there and in America, that a corporation may be held
liable for torts involving a malicious intent.23
And a similar
result has been reached in the case of corporate crimes.24

that "a

liability in all these cases is placed on normal principles
of agency.
By basing their decisions on the doctrine of re
spondeat superior, the courts do not seem to have realized that
the result was in fact a repudiation of the Fiction Theory. The
use of agency as an explanation of corporate liability involves
both an admission that the corporation has a mind, for there
must be an intent to enter into the agency relationship, and also
an admission that the corporate mind is capable of entertaining
Com
an evil intent though not authorized by the state to do so.
for
a
of
natural
as
the
case
a
principal
example,
person
pare
The

�

married

It is clear that she could not be held liable

woman.

principles of agency for
legal capacity to perform.
ration liable for

a

tort

an

on

act which she herself lacked the

It follows that in

holding the

corpo

the doctrine of respondeat
predicates its decision on the

crime

or a

on

superior, the court necessarily
proposition that the corporation itself has the legal capacity to
do the act in question.
20

Co.

v.

21

251

Yarborough v. Bank of England, 16 East 6 (K. B. 1812)
Rutter, 4 S. & R. 6 (Pa. 1818)

;

Turnpike

.

Lord Bramwell, in Abrath

v.

North Eastern R. Co., 11 A. C 247,

(1886).
22

23

Cornford

v.

Carlton Bank,

Philadelphia & B. R. Co.

v.

[1900]

1

Quigley,

Q. B.

22.

21 How. 202

See Ballantine, Private Corporations (1927)
Pollock, First Book of Jurisprudence (5th ed. 1923)
2*

is said that

a

it may incur

corporation
penalty.

a

cannot commit

a

(1858).
�� 94-96. But cf.
126-127, where it

crime, though it is admitted that

648

[Vol. 24

GEORGETOWN LAW JOURNAL

D.

Ultra Vires Corporate Action

Just as in the case of crimes and torts, it was the logical
application of the Fiction Theory in respect to other kinds of
unauthorized corporate action which has given rise to the whole
doctrine of ultra vires. The view of the English courts and of
the United States Supreme Court, that ultra vires contracts are
void and of no legal effect is but a natural result of the adoption
of the Fiction Theory.25 The retreat from this position, which
under one guise or another the courts have been compelled to
make, has occasioned the confusion and inconsistency which is
found in the cases on this subject.26 That in many situations
the courts have found it necessary to give legal effect to ultra
vires corporate action, evidences the great extent to which, in
this connection, the law has repudiated the Fiction Theory.27

E. De Facto Corporations
The Realist

Theory has received perhaps its best vindica

tion at the expense of the Fiction Theory in the increasing
liberality of the doctrine of de facto corporations. This whole
doctrine is predicated on the proposition that a group, even with
out compliance with the conditions precedent to de jure incor
poration, nevertheless has a de facto existence as a corporation
and may under proper circumstances be treated by the law as
such.28 When it is observed that no creative act by the State is

present in such case, it becomes at once apparent that the Fic
Theory wholly breaks down in an attempt to explain this
The growing tendency to deny collateral attacks on
result.
de facto corporations, leaving them subject only to direct attack
by the State, again illustrates how far the law has gone in its
adoption of the Realist Theory as its working hypothesis.
tion

F.

Legal Treatment of Unincorporated Associations

much, then, for the difficulties inhering in the Fiction
Theory as applied to groups which can qualify either as de jure
So

25

Co.

Ashbury R. Co.

v.

Riche, L. R. 7 H. L. 653 (1875)

;

Central Trans.

Pullman's Palace Car Co., 139 U. S. 24, 59 (1891).
20 See
Warren, Supra note 19.

v.

27

The

subject of ultra vires is passed

over

in this summary fashion

due both to limitations of space and to the writer's intention to deal with
the whole problem at length in a future article.
28

For

is true,

see

a

detailed examination of the circumstances under which this
c. 3.

Ballantine, Private Corporations (1927)
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de

facto corporations. When we turn to a consideration of
unincorporated associations, the unsatisfactory nature
of the theory becomes accentuated. Let us consider in this con
nection two cases, one English and one American.
or

so-called

In the English case,

Taff Vale Railway Co. v. Amalgamated
Society of Railway Workers,29 the House of Lords, reversing the
Court of Appeal, held that an injunction would issue against an
unincorporated labor union to prevent the threatened commis
sion of a tort.
Although the union was registered under the
Trade Union Acts of 1871 and 1876, it should be noted that these
purport to create the union. In fact they expressly

acts did not

recognized

as

legal all unions whether registered

or

not, and

gave certain corporate advantages to those which were regis
tered. The court found that by implication the acts authorized a

suit

against the union in its registered name for torts committed
by it. Hence, the right to the injunction.
In the American case, United Mine Workers v. Coronado
Company,30 the United States Supreme Court had great diffi
in

holding that under the Sherman Act an unincorporated
as a legal person.
Section 8 of the
Sherman Act provides that "person" shall include corporations
and associations existing under, or authorized by, the laws of
the United States or of any of the states. Here again it should
be noted that the statute in no way purports to create a corpo
ration. We have at best merely a legislative recognition of the
labor union as a social unit and a legislative authorization for
the courts to treat it as a legal unit.
culty

labor union could be sued

The result of both these

cases

is inconsistent with the Fiction

Theory according to which a group becomes a legal unit only
after a creative act by the State. It is because the courts were
imbued with this idea that they had so much difficulty in both
instances.
In

lengthy discussion of these cases, one writer concludes
improper for the courts to have reached
the same result without legislative sanction.31 The reasons for
his conclusion are briefly: (a) Such action by the court would
be a usurpation of a legislative function, and (b) even if this is
a

that it would have been

29
30
3i

[1901] A. C. 426.
259 U. S. 344

(1922).

Warren, Corporate Advantages Without Incorporation
648-669, 667.

(1929)
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not so, it would be unwise to

disregard the doctrine of stare
decisis because of the confusion which would follow.32
These reasons do not seem to warrant the conclusion. Only
a very narrow view on the
question of the separation of powers
would make the recognition of a group as a legal unit an exclu

sively legislative function.

With the rapid growth of adminis
trative law in recent years, the trend is certainly away from the
original strict doctrine of the separation of powers, there being
a marked
tendency to think of the matter as rather a common

distribution of powers suited to the needs of a given time.
As for the doctrine of stare decisis, aside from the fact that
such an argument, if controlling, would preclude
any judicial
sense

improvement of the law, it is not apparent that confusion would
necessarily follow the judicial recognition of a group as a legal
unit. For instance, to say that a court may recognize a part
nership as a legal unit is not to say that the fundamental rules
governing partnerships would be changed. There are manifest
advantages to the removal of certain technical and practical
difficulties in the way of contracting and suing and being sued,
but

whether any of the

more

fundamental

rules

would be

changed
depend upon a careful weighing of all the inter
ests involved, including the interest in favor of certainty and
stability in the law. If upon such a weighing it should be found
desirable to make a change, the change ought to be made not
withstanding the doctrine of stare decisis. It was just such con
siderations as these that led the courts to recognize de facto
corporations as legal units without any authority from the legis
lature for so doing. It is thus seen that legal recognition may
be accorded a group equally as well by the court as by the legis
would

lature.
Here

again, in dealing with groups which have not been
chartered by the State, the Realist Theory shows a marked
superiority over the Fiction Theory. Its application to this
situation involves no such difficulties as were experienced by
the court in the two
that

cases

considered above.

We start with the

proposition
group has a factual existence and a factual
personality as real as the existence and personality of a human
being. So, whenever the law concedes legal personality, either
to the group or to the human being, we realize that it is merely
recognizing the legal significance of something which neverthe32

id. at 11-13.

a
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less exists in fact.

There may, in some cases, be perfectly good
policy for refusing to recognize either a group or an
individual as a legal person, but the court should be fully aware
that its refusal rests on grounds of policy alone.
reasons

of

Take the

case

of

a

slave

or an

alien.

When the law refused

to

recognize them as legal persons under some circumstances,
such refusal did not mean that the law denied their factual per

sonality. It meant rather that because of some controlling
policy the law did not see fit to accord them legal personality.
A court approaching the problem of corporate personality in
this frame of mind would feel perfectly free to concede legal
personality to any group if there should be good reason for
doing so and if there should be no stronger policy to the contrary.
Such method of approach is highly desirable. A court using
it is much more likely to make a proper evaluation of all the
interests involved in a given controversy. As has been seen, a
logical application of the Fiction Theory would preclude the
recognition of a group claim on the part of an unchartered asso
ciation.
But if the court is dealing with a claim which, as a
social fact, is a group claim, it should certainly be free to treat
it as such. It should not be compelled to attempt a solution on
the false assumption that the interests are individual interests
only. Applying the truism that the solution of a legal problem
is satisfactory only to the extent that it takes account of all the
social facts involved, the superiority of the Realist Theory is at
once apparent.
IV
Conclusion
No attempt has been made to show that as a matter of fact
Theory is false and the Realist Theory true. As has

the Fiction

already been pointed out, the truth or falsity of either theory is
not subject as yet to experimental proof. However, an attempt
has been made to show that as a working hypothesis the Realist
Theory is preferable. Not only does it take more satisfactory
account of the social facts, but it is also much more conducive
to a desirable solution of the legal problems involved. We have
seen that such changes as were made in the law have all been
away from the logical application of the Fiction Theory toward
the adoption of that concept of corporations embodied in the
Realist Theory.
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judicial

be accounted for in part by the fact that it was taken
into the law at a time when corporations were decidedly un
can

popular. Legal jealousy of corporations became deep-rooted
when practically the only corporations with which the law had
to deal were ecclesiastical or municipal, or were exclusive
trading companies like the East India Company, all of which
were of a highly monopolistic character.
And this legal jealousy
was but a reflection of the popular mind.33
As is often the case with such a prejudice, it has hung on
long after the reason for it has disappeared. It is high time for
the law to rid itself of this jealousy. It should be realized that
a corporation is but a very ordinary phenomenon of social life
and that it should be dealt with accordingly. Once this prejudice
is completely removed, there would seem to be no objection left
to the adoption by the law of the Realist Theory as its working
hypothesis.
For the benefit of those who feel constrained to deal in fic

tions, Maitland has

a

word

:

"What interests me especially is that the French lawyer, with all
legal orthodoxy and conservatism, is often compelled to admit that
the traditional dogmas of the law school have broken down.
Much
disinclined though he may be to allow the group a real will of its
own, just as really real as the will of a man, still he has to admit that
if n men unite themselves in an organized body, jurisprudence, unless
it wishes to pulverize the group, must see n -j- 1 persons.
And that
for the mere lawyer should I think be enough.
Still, we do not
like to be told that we are dealing in fiction, even if we needs must
feign, and the thought will occur to us that a fiction that we needs
must feign is somehow or another very like the simple truth." 34
his

.

.

.

For anyone who "needs must feign," the adoption of the
fiction that the Realist Theory is true is strongly urged. If the
court

assumes

and

social

a

will be the

in every

case

that

a

group has

same

whether the

a

factual existence

from the

law, the decision
assumption be true or false. As

personality entirely apart

suredly the law must at least go so far as to make this assump
that is, accept the Realist Theory as its working hypothe
sis
if many problems of corporation law are to be given a
satisfactory and logical treatment.

tion

�

�

33
34

See Wormser, Frankenstein Incorporated (1931) 9-13.

Moral Personality and Legal
Papers (1911) 304, 316.
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SUPREME

COURT

OF

THE

UNITED

STATES*

'T* HOUGH the Court has announced

no outstanding opinions
decisions, it has adjudicated important legal
problems in the field of constitutional law, state taxation, fed
eral legislation, state legislation, and bankruptcy.

in its recent

Constitutional Law

�

Tennessee

Limiting its decision to the

question of whether or
right to dispose of surplus

narrow

not the Federal Government had the
*

Valley Authority

Written March 7, 1936.
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electric energy produced at Wilson Dam, the Court, through
Mr. Chief Justice Hughes, Mr. Justice McReynolds dissenting,
declared that the Federal

Government, being

the

owner

of the

Wilson Dam and its appurtenances, could constitutionally dis
The Wilson Dam was constructed
pose of its own property.1
in pursuance of the National Defense Act of June 3, 1916,2 for
the purposes of national defense, and under Article IV, Section
3 of the Constitution it could lawfully dispose of this electric
energy. However, the Court expressly stated that the disposal
of property under the property clause above mentioned must

be consistent with the fundamental

principles of

our

dual sys

tem of

government, and must not be contrived to govern the
concerns reserved to the states.
The Court considered only the

legality of the

contract between the Alabama Power

and the Tennessee

Company
Valley Authority3 for the disposal of this

power, and laid aside any consideration of the broad constitu
tional question of whether or not other activities of the Author

ity, such
ment,

as

were

the construction of other dams

or

power

develop

valid.

By a vote of five to four, the Court upheld the right of the
minority stockholders of the Power Company to contest the
action of the board of directors of the Company in entering
into this contract, on the ground that it was not only an unwise
exercise of the power vested in it, but also that the contract
entered into with the Authority was unconstitutional.
But it
denied the petition of such stockholders for a declaratory judg
ment of the constitutionality of the Tennessee Valley Authority,
stating that, under the facts presented, there was no controversy
of a justiciable nature and the Court was without power to
determine an abstract question of constitutionality.
Constitutional Law

Full Faith and Credit

�

Judgments

�

County v. M. E. White Company* the Court
obligation to pay taxes was not a penal, but
a statutory, liability, quasi-contractual in nature, and that a
valid judgment secured in one state for income taxes due from
In Milwaukee

declared that the

the defendant to such state could be enforced in

a

federal court

in another state.
1

Ashwander et al.

v.

Tennessee

Valley Authority

et

al., No. 403-4, Oct.

Term, 1935, decided February 17, 1936.
2 39 Stat. 166
(1916), 50 U. S. C. A. � 79 (1926).
3 48 Stat. 58
(1933), 16 U. S. C. A. � 831 (1934).
4 No.
32, Oct. Term, 1935, decided December 9, 1935.
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through Mr. Justice Stone, stated that a cause
judgment is different from that upon which
the judgment was entered, and under the full faith and credit
clause of the Constitution such judgment must be enforced in
another state. The broader question of whether one state must
enforce the revenue laws of another state was expressly declared
to be still open.
As regards judgments generally, the Court
stated that recovery upon a judgment secured in a state other
than that in which the action on the judgment is brought can
be resisted only on the grounds that the court which rendered
it was without jurisdiction,5 or that it has ceased to be obliga
tory because of payment or other discharge, or that it is a
The Court,

of action

cause

vided

on

a

of action for which the state of the forum has not pro
a court, or possibly because it was procured by fraud.

opinion was intimated as to whether a suit upon a judgment
an obligation created by a penal law, in the international
sense,6 is within the jurisdiction of the federal district courts,
or whether full faith and credit must be given to such a judg
ment even though a suit for the penalty before reduced to
judgment could not be maintained outside of the state where
imposed.7
No

for

Bankhead Cotton Control

Act-f

In a unanimous decision, the Court dismissed a suit8 chal
lenging the constitutionality of the Bankhead Cotton Control
Act,9 for the reason that the plaintiff's allegations failed to show
irreparable injury for which the grower had no adequate remedy
at law, and because the plaintiff's allegations were of the most
general character. It also held that the trial court was entitled
to exercise discretion in concluding that the plaintiff had failed
to make a case for equitable relief.
In this case,

a

Texas cotton-grower had brought suit

against

southern railway, seeking to compel it to carry cotton to which
the tax certificates required under the Bankhead Act were not
a

s

Pennoyer

6

Huntington

7

Wisconsin

v.

Neff, 95 U. S. 714 (1877).
v.

v.

Attrill, 146 U. S. 657 (1892).

Pelican Ins.

Co., 127 U. S.

t The Bankhead Cotton Control Act

was

265

(1888).

repealed

on

February 10, 1936,

P. L. No. 433, 74th Cong., 2d Sess.
8

Moor

v.

Texas and New

Orleans Railroad

Term, 1935, decided January 13, 1936.
s

48 Stat.

598, 7 U. S. C. A. � 701 (1934).

Company,

No.

49, Oct.
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The Circuit Court of Appeals for the Fifth Circuit

attached.

had declared that

a

mandatory injunction is

not

granted

as

a

right, but is granted or refused in the exercise of a
sound judicial discretion.
In dismissing the suit the Court
state that the writ of certiorari was improvidently granted.
matter of

State

Legislation

Impairment of Obligation of Contracts

�

In Treigle v. Acme Homestead Association,10 it was decided
by a unanimous Court that a statute of the state of Louisiana,11
imposing restrictions on the right of withdrawal by members
of building and loan associations, impairs the obligation of con
tracts and is unconstitutional as to a member, who, prior to
the enactment of the statute, had given a written withdrawal
notice, insofar as it deprives him of the right to receive the
amount of his investment and a share of the profits in accord
ance

with the law in force when he entered into his contract

with the association.

The statute was also held to destroy and
materially change his vested rights as a withdrawing share
holder, in contravention of the due process clause of the Four
teenth Amendment.
In the state court it

was held that the statute was a valid
exercise of the police power to meet an existing economic emer
gency, i. e., the safety and usefulness of such associations to

the state.

In

reversing that decision, Mr. Justice Roberts,
speaking
Court, declared that though the obligations
of contract must yield to a proper exercise of the police power,
and vested rights cannot inhibit the proper exertion of the
for the

power, it must be exercised for

end which is in fact

public,
reasonably adapted to the accom
plishment of that end and must not be arbitrary or oppressive.
The statute in question attempts, for no discernible public pur
pose, the abrogation of contracts between members and the asso
ciation, lawful when made. This cannot be done under the
guise of amending the charter powers of the corporation. The
statute does not purport to deal with any existing emergency,
nor are its provisions with respect to the rights of withdrawing
members either temporary or conditional.
and the

means

adopted

10

No.

11

Louisiana Laws

an

must be

287, Oct. Term, 1935, decided February 3,
1932, p. 454.

1936.
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Federal

�

657

Kidnaping Act

case to come before the Court under the Federal
Act
of 1932, as amended in 1934,12 was Gooch v.
Kidnaping
United States.13 It was held that the kidnaping of an officer
and transporting him from Texas to Oklahoma and there lib

The first

erating him, in order to prevent the arrest of the captor, came
within the meaning of the phrase in the Act, "held for ransom
The defendant contended that such
or reward, or otherwise."
Mr. Justice Mcor reward.
ransom
a holding was not for
that in the
declared
Reynolds, reading the opinion of the Court,
the
original
light of the history of the amendment strengthening
act, reference being made to the reports of both the Senate
Judiciary Committee14 and the House Judiciary Committee,15
it was clear that Congress intended to clarify its purpose by
inserting "or otherwise, except, in the case of a minor, by a
parent thereof," immediately after "held for ransom or reward,"
and to enlarge the earlier Act to extend federal jurisdiction to
persons who have been kidnaped and held, not only for reward,
but for any other reason, excepting the kidnaping of a child
by its parent. The holding of an officer to avoid the captor's
arrest is something done with the expectation of benefit to the
If the word reward, as commonly understood,
transgressor.
is not itself broad enough to include benefits expected to follow
the prevention of an arrest, they would fall within the broad
The amendment of 1934, to except the
term, "otherwise."
a
kidnaping by
parent of his child disclosed a legislative intent
not to limit the purpose of the holding to benefits of pecuniary
value.

Criminal Law

Due Process

�

�

Confessions

Declaring that the rack and torture chamber

may not be

substituted for the witness stand, the Court set aside death
sentences imposed upon three defendants from Mississippi as
being violative of the due process clause of the Fourteenth
Amendment.16

The evidence upon which the defendants

convicted consisted of confessions wrung from them

were

by hang-

1248 Stat. 781 (1934), 18 U. S. C. A. � 408a (1935).
No. 559, Oct. Term, 1935, decided February 3, 1936.

is
"

is
ie

ruary

Sen. Rep. No. 534, 73d Cong., 2d Sess., Mar. 22, 1934.
H. R. Rep. No. 1457, 73d Cong., 2d Sess., May 3, 1934.
Brown et al.

17, 1936.

v.

Mississippi,

No.

301, Oct. Term, 1935, decided Feb
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ing them from a tree, cutting them down, hanging them again,
flogging them. Chief Justice Hughes, reading the
opinion of the Court, stated that it would be difficult to con
ceive of methods more revolting to the sense of justice than
those taken to procure the confessions of these defendants, and
and then

the

use

of the confessions thus obtained

viction and sentence

as

the basis for

con

clear denial of due process. Over
ruling the state's contention that objection was not made to
the introduction of these confessions into evidence until after
the

was

a

prosecution had concluded its

case, the Court said it was

contention which proceeded upon a misconception of the nature
of the petitioner's complaint.
That complaint was not of the

a

commission of

mere

error, but of

a

wrong

so

fundamental that

it made the whole proceeding a mere pretense of
rendered the conviction and sentence wholly void.
Federal

Safety Appliance Act

State

�

a

trial and

Liability

by the United States to recover penalties
17
Safety Appliance Act by hauling over the
road of the state-owned State Belt Railroad a car equipped with
defective coupling apparatus, it was held that the essential ele
ments of a common carrier engaged in interstate commerce
were present in the service furnished by the railroad, i. e., the
receipt and transportation, for the public, for hire, of cars
moving in interstate commerce, and as a common carrier it was
In

a

suit brought

for violation of the

liable for violations of the Act.18

It

was

immaterial that the

freight stations, issues no bills of lading, and
is engaged only in the moving of cars for a flat rate instead of
at a charge per hundred pounds of freight moved.
In answering the contention of the state that it was per
forming a public function and was using the net proceeds from
the operation of the railroad for harbor improvements in its
sovereign capacity, Mr. Justice Stone, speaking for the Court,
declared that, although in operating the railroad the state was
acting within a power reserved to the states, the exercise of
state maintains

no

that power must be in subordination to the power of the Federal
Government to regulate interstate commerce, which has been
granted specifically to the Congress. The state of California
it

(1893), 45 U. S. C. A. � 1 (1926) ; 29 Stat. 85 (1896),
(1926).
United States v. California, No. 33, Oct. Term, 1935, decided Feb
3, 1936.
27 Stat. 531

45 U. S. C. A.
is

ruary

�

6
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is liable for
roads

are

a

not

violation of the Act, although state-owned rail
specifically mentioned in its provisions.

Privileges and Immunities
The state of Ohio

passed

�

a

Sale

of Prison-Made Goods

statute

19

which made it

a

crime

on the open market in the state goods,
chandise, manufactured or mined, wholly or in part, in any
The defendant was con
other state by convicts or prisoners.
victed of selling in Ohio work shirts manufactured by convict
labor in the state of Alabama, and appealed on the grounds
that the Ohio statute abridged his privileges and immunities
as a citizen of the United States, in violation of the Fourteenth
Amendment, by depriving him of the privilege of selling goods,
manufactured in Alabama by prison labor, in competition with
citizens of Ohio engaged in selling like goods, that the Ohio
statute constituted an unauthorized regulation of, and a burden
upon, interstate commerce, and that the Hawes-Cooper Act,20
which provides that prison-made goods, after shipment in inter
state commerce into a state, shall be subject to the laws of such
state to the same extent as though manufactured therein and
shall not be exempt therefrom "by reason of being introduced
in the original package or otherwise," was an unlawful delega
tion of Congressional power to the states. Mr. Justice Suther
land, delivering the opinion of the Court,21 declared that the
Hawes-Cooper Act merely permitted the jurisdiction of the
state to attach immediately upon delivery, whether the importa
tion remain in the original package or not, that the interstate
transaction in its fundamental aspect ends upon delivery to the
consignee, and that any restriction on the power of the state
was completely removed by Congress through this Act.
Citing
the Wilson Act 22 with respect to intoxicating liquors, and the
cases of Rhodes v. Iowa,23 and In re Rahrer,2i it was further
held that the importation was relieved from the operation of
any rule which recognizes a right of sale in the unbroken pack
a right the exercise of which
age without state interference
never has been regarded as a fundamental part of the interstate

to sell

wares

or mer

�

19

Ohio General

Code, 1933 � 2228-1.
(1929), 49 U. S. C. A. � 60 (1935).
21 Whitfield v.
Ohio, No. 377, Oct. Term, 1935, decided March 2, 1936.
2226 Stat. 313 (1890), 27 U. S. C. A. � 121 (1935).
23 170 U. S. 412
(1897).
2*140 U. S. 545 (1890).

2045 Stat. 1084
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transaction, but only as an incident resulting therefrom. In
Sonneborn v. Cureton,25 it was held that the unbroken-package
doctrine was more artificial than sound, and afforded no im
munity from state taxation, if the state levied the same tax on
all similar property or sales, without regard to origin.
The
Act
was
therefore
held
was
the
conviction
Hawes-Cooper
valid,
affirmed, and the Act was declared not to be a delegation of
Congressional power.26 There was no violation of the privileges
and immunities of the defendant

as

a

citizen of the United

States, because the statute prohibits the sale in the open market
of goods made in Ohio by prison labor.
Bankruptcy

Preferential Payments

�

In Palmer

Clay Products Co. v. Brown, Trustee,27 the Court
receiving partial payment of an overdue
debt within four months of the filing of the petition in bank
ruptcy, with knowledge of the debtor's insolvency, in fact re
ceived a preferential payment, even though it was not proven
that, had the debtor's property been liquidated at the time of
such payment, the creditor received a greater percentage of
held that

a

creditor

his debt than other creditors of the
received.

Mr.

Justice Brandeis

same

class could have

stated that the

question of

preferential payment is not to be determined by the situation
as it exists when the payment is made, but by the actual effect
of the

payment when bankruptcy results. A payment which
a greater percentage of his debt
than any other of such creditors of the same class is a preference.
enables the creditor to obtain

State Taxation

Reconstruction Finance

�

An

important opinion of the Court

of Baltimore National Bank

v.

was

Corporation

rendered in the

State Tax Commission

case

of Mary

land,28 which presented the question as to whether shares in a
national bank, subscribed for and owned by the Reconstruction
Finance Corporation, are subject to taxation by a state. Though
the Act creating the Reconstruction Finance Corporation 29 pro
vides that the

corporation, including its franchise, capital,

25

262 U. S. 506

26

In

re-

(1922).
Rahrer, 140 U. S. 545 (1890).
27 No.
125, Oct. Term, 1935, decided February 10, 1936.
28 No.
283, Oct. Term, 1935, decided February 3, 1936.
2M7 Stat. 5 (1932), 15 U. S. C. A. � 601 (1935); 47 Stat. � 709
(1932), 15 U. S. C. A. � 605a (1935).
re
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serves, surplus, and its income, shall be exempt from all taxa
tion, except its real property, it was held that Congress has
given its consent to the taxation by states of "all" shares of
national bank stock whether owned by a private individual or
corporation, or by an agency of the government.30 It was stated
by Mr. Justice Cardozo that the tax was not directly upon the
capital, reserves, or surplus of the corporation claiming the
immunity or accorded the exemption, but it was upon the shares
in another corporation held by the Reconstruction Finance Cor
poration. The Corporation is not immune from taxation of
the stock of which it is the owner by reason of its status as a
governmental agency, it being the intention of Congress that
the Corporation should be exposed to the same measure of lia
bility and stand in the same position as shareholders in general.f

State Taxation

Due Process

�

In Great Northern

�

Valuation of Railroad Property

Railway Co.

v.

Weeks,31 the Court took

judicial notice of the fact that late in 1929 there occurred a
great collapse of values of all classes of property railroads,
other utilities, commodities and securities
and that the depres
sion, then commenced, progressively became greater. It was
held that the North Dakota State Board of Equalization was
correct in assessing the value of the property of an interstate
railroad company for state taxation purposes by apportioning
the system value to the state upon the basis of the average miles
of all track, physical property, car and locomotive miles, ton
and passenger miles, and gross earnings. The majority opinion,
delivered by Mr. Justice Butler, declared, however, that the
Board erred in determining the system value for the purpose
of such apportionment in that it arbitrarily adopted as the
valuation for the 1933 assessments an amount computed on
the basis of the average stock and bond values over a five-year
period and the capitalization of income over such a period.
The arbitrary use of such methods in the face of the action of
the legislature in reducing the general tax base resulted in a
grossly excessive assessment and deprived the railroad of prop
erty without due process of law. The Board was bound to take
into account and give due weight to the sudden, progressive and
enormous declines in value during the existing depression.
�

�

3�44 Stat. 223

(1926),

12 U. S. C. A.

�

548

(1935).

t Immediately after this decision a bill passed the Senate exempting
the Corporation from this tax, but it was defeated in the House.
3i No.
178, Oct. Term, 1935, decided February 3, 1936.
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vigorous dissent, concurred in by Justices Brandeis and
Cardozo, Mr. Justice Stone stated that the Constitution guar
antees no immunity from taxation even though the tax, because
of its amount, may be burdensome, or because it is as high in
a year of depression and falling property values as in years of
prosperity. There was presented, he further declared, no show
ing that the assessment is discriminatory or that the petitioner
is in any way bearing an undue share of the tax burden imposed
on all property in the state.
In

a

However, what the Court decided was not that the tax was
high, but that the Board of Equalization was not clothed
with the power to disregard the intention of the legislature
and to assess the property of this railroad on a basis entirely
different from that on which other like property was assessed.

too

State

Legislation

Freedom

�

of the

Press

�

Taxation

A unanimous Court, in an especially vigorous opinion,32 de
a law of the state of Louisiana imposing

clared unconstitutional

tax on the gross advertising revenue of newspapers, mag
azines, and other periodicals having a circulation of more than
20,000 copies a week. Invoking a prohibition of the Constitu
tion which has been infrequently before the courts, the Court
declared that the levy, in form of a license tax, was passed
with the plain purpose of penalizing the publishers and cur
tailing the circulation of a selected group of newspapers. Mr.
Justice Sutherland said that, in the light of its history and of
its present setting, the license levy is seen to be a deliberate
and calculated device in the guise of a tax, to limit the circula
tion of information to which the public is entitled in virtue
of the constitutional guarantees of the First and Fourteenth
a

Amendments.
The Court made it clear that the decision did not suggest
owners of newspapers are immune from ordinary forms

that the

of taxation for the support of government, but stated that the
imposed by this statute was not an ordinary tax, but one

tax

single in kind, with

a

long history of hostile misuse against the

freedom of the press.
It is not measured or limited by the
volume of advertisements. It is measured alone by the extent
of the circulation of the
32

publication in which the advertisements

Grosjean, etc. v. American Press Company, Inc.,
Term, 1935, decided February 10, 1936.

et

al., No. 303, Oct.
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are carried.
Citing Gitlow v. New York,33 and Near v. Minne
sota,3* the Court held that certain fundamental rights, safe
guarded by the first eight Amendments to the Constitution
against Federal action, were also safeguarded against state
action by the due process clause of the Fourteenth Amendment.
Freedom of speech and of the press are rights of this funda

mental character.
State
In two

Legislation

�

Equal Protection

decisions, marked by

a

�

Milk Laws

dissenting opinion in each, the

Court reviewed sections of the New York Milk Control Law.
In one, Borden's Farm Products, Inc. v. Ten Eyck,35 the Court
declared that the provision of the law which permitted a differ
ential of not exceeding one cent per quart in the minimum
of milk in favor of dealers not having a well-advertised
was

not unconstitutional.

By

a

price
name

five to four decision, the Court

overruled the contention made by a dealer selling milk having
a well-advertised name that the law denied him equal protection

and, therefore, violated the Fourteenth Amendment, and held
that the classification made between such dealers was reason
able. The independent dealer was not favored by this law, the
held, for the purpose of the legislature was to preserve
existing relationship of advantage established by the past
trade practices of the two groups, and to adopt the law to exist
ing trade practices was neither unreasonable nor arbitrary, To
attempt to maintain the balance between the unadvertised dealer
and the dealer with a well-known name did not create inequality,
but was an attempt to strive for an equality of treatment and
equality of burden.
In another decision,36 by a six to three vote, the Court held
that the provision of the Milk Control Law which made the
above-mentioned differential available only to unadvertised
dealers who were in business on April 10, 1933, was an unlaw
ful discrimination, an arbitrary and unreasonable classification,
and therefore violative of the equal protection clause of the
Fourteenth Amendment.
Mr. Justice Roberts, in reading the
of
the
Court, said this was but another
majority opinion
Court

the

33

268 U. S. 652

34

283 U. S. 697

(1925).
(1931).
35 No.
597, Oct. Term, 1935, decided February 10, 1936.
38
Mayflower Farms, Inc. v. Ten Eyck, No. 349, Oct. Term, 1935, de
cided February 10, 1936.
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saying that the legislature had determined that during
no person or corporation might enter the
of
a
business
milk dealer in New York City.
The petitioner
had entered business in May, 1933.
way of

the life of the law

Agricultural Adjustment Act

Processing Taxes

�

Declaring that the Act of August 24, 1935,37 amending the
Agricultural Adjustment Act, did not cure the infirmities of
the original Act, which were the basis of decision in the case
of United States v. Butler,36 since the exaction still lacks the
quality of a true tax, the Court, in a unanimous decision,39
ordered the return of some $200,000,000 of impounded A. A. A.
taxes returned to processors.
remains, unconstitutional, in

it

The Court held the Act was, and
spite of the amendments, because

sought to regulate agricultural production,

a

matter

"not

within the power of Congress." Under the Act of August 24,
1935, Congress sought to strengthen the legal backbone of the

Agricultural Adjustment Act by enacting into law the various
processing tax rates which had previously been established by
the Secretary of Agriculture. Congress had thought to preclude
any objection being raised on the ground of an unlawful dele
gation of legislative power.
On January 20, 1936, an order was duly signed and entered
releasing the funds which had been impounded.
L. A. T.
37

P. L. No.

38

United States

320,

74th

Cong.,

1st Sess.

(1935).
al., Receivers, No. 401, Oct. Term, 1935,
decided January 6, 1936, 56 Sup. Ct. 312 (1936).
39 Rickert Rice
Mills, Inc. v. Rufus W. Fontenot, etc., No. 577, Oct.
Term, 1935, decided January 13, 1936.
v.

Butler et
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The Social Security Act and

�

the

Constitution.

EITHER economic soundness, moral perfection, stringent

^

necessity, nor great practical desirability ipso facto signify
Congressional action. In the Hoosac Mills case 1
the Supreme Court stated : "The question is not what power the
Federal Government ought to have, but what powers in fact
have been given by the people." Only with this fact fixed firmly
in mind is it possible to undertake a study of any act of Con
gress with a reasonable hope of determining what the Supreme
Court may decide with regard to its constitutionality.
It is
true that practical developments of an economic and political
nature should be kept in mind; it is equally true that wishful
thinking and sound law are rarely good mixers.
license for

Resume

of Legislation Leading to the Act

It is

an interesting, though paradoxical, fact that under
"progressive" system of government the United States of
America are just about fifty years behind the "backward"
nations of the western world in the matter of social legislation.
Because of our constitutional system of government the Federal
Government has been considered powerless to enact direct legis
lation ; because of the very real penalties which individual states
would incur in any attempt to be social-minded alone, there has
been and will be very little independent action by them.2
One
heretofore unanswerable objection to the enactment by any
state of a plan of social security has been that it would unduly
burden industry within the state because of the unfair competiour

1

United States

2

State

v. Butler, et al, 80 L. ed. 287, 56 Sup. Ct. 312 (1936).
legislation has been mostly in the form of old age pensions.
As of January 1, 1935, there were in operation twenty state plans, only
fourteen of which were compulsory.
The amounts payable per month
ranged from $6.13 in Indiana to $29.90 in Maryland, the average being
about $12.00 and the payments with relation to total eligibles being only
about five percent. As of the same date only Wisconsin had an unemploy
ment insurance act in effect.
About ten states have unemployment insur
ance acts now, fashioned with a view to approval from the Federal Govern
ment.
As for the other plans to be stimulated by the federal act, suffice
it to say here that until the passage of this act state legislation had been
woefully inadequate to care for the actual needs of mothers and children,
the "blind, halt and lame."
Cf. Hearings before Committee on Finance
onS. 1130, 74th Cong., 1st Sess. (1935) 1311-1351, and tables 40-56; Arm

strong, Insuring

the

Essentials

(1932).
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tive

advantages of industries in states with no such laws. This
objection has been answered now, because whether or not a
state has any social legislation, there is a uniform federal tax
plan, one part of which is universally applied and the other of
which equalizes the burden in all the states, through the adop
tion of a tax-and-credit plan (to be explained later)
.

The record of federal social
very heroic

3

the

legislation of

any kind is not

lies in the fact that the only
attempts have been nipped in the bud by the Supreme Court.
The Child Labor Law of 1916, based upon the commerce power
of the government, was declared invalid in 1918 ;4 the Act of
a

one :

reason

1919, based
in 1922. 5

upon the taxing power, was held unconstitutional
Grants to the states in aid of social welfare work

have been made in small amounts and from time to

time, and
upheld on the ground that neither citizen nor state
This decision
may challenge the spending power of Congress.6
has recently been narrowed very considerably.7
In 1924 the
Congress, realizing that it had no power to legislate regarding
the hours and wages of labor within the states (except in the
regulation of interstate commerce), offered by way of resolu
tion an amendment to the Constitution giving Congress the
power "to regulate, limit and prohibit the labor of persons
under eighteen years of age." 8
In spite of this "surrender" to the Court, Congress, relying
upon the national emergency, passed in 1933 the National Inhave been

3

Among the

reasons

which may be

ascribed

for

this

almost

total

legislation should be noted the powerful opposition of
organized labor. Until very recently labor has been almost united in oppo
sition to social legislation, taking the short-sighted view that its own
Also may be
existence and effectiveness would be thereby destroyed.
mentioned the opposition of fraternal (insurance) groups, and (of course)
failure of federal

an

20

almost united industrial front.
4

Hammer

5

Child Labor Tax Case

v.

Dagenhart, 247

U. S. 251

(Bailey

v.

(1918).

Drexel Furniture

Co.), 259 U. S.

(1922).
6

Massachusetts

v.

Mellon ;

Frothingham

v.

Mellon, 262 U. S. 447

(1923).
7

United States

v.

Butler,

et

al.,

80 L. ed.

287, 56 Sup. Ct. 312 (1936).

never received the ratifi
cation of three-fourths of the states, so, according to the holding in Dillon
v. Gloss, 256 U. S. 368 (1921), is probably not at present before the states
for ratification, since twelve years have elapsed since it was presented.
8

43 Stat. 670

(1924).

This amendment has

Report of Special Committee to Oppose Ratification of Proposed Child
Labor Amendment (1935) 21 A. B. A. J. 11.
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dustrial

Recovery Act,9 allowing by its terms the regulation of
labor and the fixing of wages and conditions of work in all
industries by presidential order. In 1935 this Act was declared
invalid as an example of "delegation run riot." 10
The Social Security Act 11 was passed in 1935.
It repre
sents the first federal Act to attempt to deal specifically with
the broad social problems of unemployment, unemployability,
and

care for the aged.
In the past, in times of actual stress,
work relief programs have been enacted, and loans have been
voted to industry and the states.
All of this has been in an
attempt to alleviate the effects of a financial and industrial de
pression. No positive steps have ever been taken to attempt

to prevent these evils.

As stated at the outset of this paper,
has heretofore been

because of constitutional limitations it

thought practically impossible.
Provisions of the Act
From its

preamble it is learned that the Act was passed:
provide for the general welfare by establishing a system
of Federal old-age benefits, and by enabling the several States
to make more adequate provision for aged persons, blind per
sons, dependent and crippled children, maternal and child wel
fare, public health, and the administration of their unemploy
ment compensation laws; to establish a Social Security Board;
to raise revenue, and for other purposes." 12
There are ten
titles
to
the
six
are
concerned
with
major
Act;
grants of money
to the states upon specified conditions, two are concerned with
taxation, one establishes the Social Security Board and sets
forth its powers, and one sets up appropriations for a federal
old age annuity system.
"To

�

48 Stat.

10

States,

Opinion

195, 15 U. S. C. A. �

295 U. S.

(1933)

.

Poultry Corp.

v.

United

495, 553 (1935).

"49 Stat. 620, 42 U. S. C. A.
12

701 et seq.

of Mr. Justice Cardozo in Schechter

��

301-1305

It should be noted here that all of the

(1935).

complete social programs of
Europe include as a major part of their plan what is known as "health
insurance." Because, principally, of the opposition of the American medical
profession the present United States program omits health insurance
entirely, though the President's Committee on Economic Security promised
recommendations on the subject at a later date. Hearings before Commit
tee on Finance on S. 1130, 74th Cong., 1st Sess. (1935) 1315.
See (1935)
78 SOL. J. 907-908, 79 Id. at 223-224 for exposition of recent British Unem
ployment legislation.
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Appropriations.

Each of the six titles

13

[Vol.

granting

24

money

to the states authorizes the

appropriation of a specific sum for
the fiscal year 1936 and each year thereafter, and lays down
the conditions under which the states may become eligible to
receive these grants.

The conditions are very general, and are
particularly with taking precautions that the states
the money granted for the purposes specified.

concerned
use

Federal Old Age Annuity Plan.
Title II of the Act is a
plan for payment of old age annuities by the Federal Govern
The amounts to be

ment.

paid

varied, being based

are

upon

fixed percentage of the total wages earned by all employees
during their lifetime of employment up to the age of sixty-

a

�

five.14

An

appropriation is authorized annually, the

amount

upon actuarial records and recommended by the
of
the Treasury.
The appropriation is to be set up
Secretary
in an "Old Age Reserve Account," and the money so appro

to be based

to be invested

priated is

tions and conditions.15

by the Secretary under certain limita
Certain groups of employees are not

eligible for annuities under this title.16
The taxing titles
Title VIII provides two taxes.
Taxes.

17

must

be

The first is

explained
an

at

length.

income tax

on

all

employees, based upon their total annual wages or salaries up
to $3,000.00, and excluding any earnings from employment in
!3

Title I� Grants to States for Old Age Assistance [49 Stat. 620, 42
�� 301-306 (1935)]; Title III� Grants to States for Unem

U. S. C. A.

ployment Compensation Administration [Id. at 626, 42 U. S. C. A. �� 501503 (1935)]; Titles IV� Grants to States for Aid to Dependent Children
[Id. at 627, 42 U. S. C. A. �� 601-606 (1935)]; Title V�Grants to States
for Maternal and Child Welfare [Id. at 629, 42 U. S. C. A. �� 701-731
(1935)] (this includes maternal and child health services, services for
crippled children, child welfare services and vocational rehabilitation) ;
Title VI� Public Health Work [Id. at 634, 42 U. S. C. A. �� 801-803
(1935)]; Title X�Grants to States for Aid to the Blind [Id. at 645, 42
U. S. C. A.

acceptable
titles

are

states.

�� 1201-1206 (1935)]. Part of Title V
legislation; Title VI is also not

state

similar in that they authorize the grant of money to the several
a discussion of Title I, see Legis.
(1935) 23 Geo. L. J. 480.

For

i*49 Stat.
15

622, 42 U. S. C. A. �� 401-410a (1935).

Id. at 622, 42 U. S. C. A. � 401

Id. at 625, 42 U. S. C. A. � 410
those groups exempted from the tax
is

as

is not conditional upon
All these
so limited.

(1935).
(b) (1935). These are the same
imposed by Title VIII, eliminating

(4), cited note 23, infra.
"

1110

Titles

(1935).

VIH, IX; 49 Stat. 636, 639, 42 U. S. C. A. �� 1001-1011, 1101-
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excess

of that amount.

who will deduct the

The tax is to be
from wages

sums

The second tax is

669

an

excise tax

on

paid by the employers
paid employees.18
employers, based on the

paid his employees,19 excepting any amount in excess
of $3,000.00 per annum.20
In both cases the tax rate is grad
uated to reach a maximum of 3% in 1949.21
Both taxes are to be collected by the Bureau of Internal
Revenue, and paid into the general funds of the Treasury of

wages

the United States

as

internal

collections.22

revenue

Certain

groups
exempted, together with their employers, from the
of
the taxes.23 These exemptions are made for prac
operation
tical and constitutional reasons. This tax is not mentioned or
are

referred to in any other part of the Act.
Title IX provides for a payroll tax

on employers of eight
graduated to reach a maximum of 3% of the
total payrolls of the employer in 1938.24
As in Title VIII, all
money taken in under this title is to be paid into the general
funds of the Treasury.25 and the tax is mentioned neither
directly or indirectly in any other title of the Act. Like Title
or more

persons,

1849 Stat. 636, 42 U. S. C. A.

�

1002

(1935).

19

Id. at 637, 42 U. S. C. A.

2�

Id. at 639, 42 U. S. C. A. � 1011 (a)

(1935).

21

Id. at 637, 42 U. S. C. A.

(1935).

22

Id. at 637, 42 U. S. C. A.

�
�
�

1004

(1935)

1004
1007

(5)

.

(1935).

23 Id. at
639, 42 U. S. C. A. � 1011 (g) (1935).
(1) Agricultural
labor; (2) domestic service in a private home; (3) casual labor not in
the course of the employer's trade or business; (4) service performed by
an individual who has attained the age of sixty-five; (5) service performed
as an

officer

or

of the United

member of the
States

crew

of

a

vessel documented under the laws

of any foreign country; (6)
of the United States government or of

service

performed
instrumentality
of the United States; (7) service performed in the employ of a State, a
political subdivision thereof, or an instrumentality of one or more States
or political subdivisions; and
(8) service in the employ of charitable or
eleemosynary corporations or organizations conducted on a non-profit
basis. With the exception of (4) these are the same persons excluded
from the operation of Title II.
in the

24

employ

49 Stat.

or

639, 42 U. S. C. A. �

1101

an

(1935).

2s

Id. at 641, 42 U. S. C. A. � 1105 (a) (1935). Provision is made for
the filing of returns and the provisions of � 600 of the Revenue Act of
1926

[44 Stat. 93, 26 U. S. C. A. � 873 (1926)] are applicable to this
[49 Stat. 642, 42 U. S. C. A. � 1105 (b) (1935)]; instalment pay
ment may be elected [Id. at 642, 42 U. S. C. A. � 1105 (d)
(1935)], and
other general provisions are included [Id. at 642, 42 U. S. C. A. � 1105
(e, f) (1935)].
section
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VIII, this title exempts certain occupations from the operation
of the tax.26

Credit Allowed Against Tax.
much bruited tax

offset,

or

Under Title IX appears the

credit, plan.27

If

a

state

unemploy

ment insurance act conforms with certain limitations set forth

in the Title,28 the employer is entitled to credit against his Fed
eral tax, to the extent of 90% of that tax, the amount he pays
to the state under its acts.

the Treasury

as

The 10% not credited is paid into
part of its general funds.

2�49 Stat.

643, 42 U. S. C. A. � 1107 (a) (1935). Practically the
exemptions are made as in Title VIII (cited note 23, supra), except
that the third and fourth exemptions then are omitted, and the fifth in
cludes only "service performed as an officer or member of the crew of a
vessel on the navigable waters of the United States," and adds "service
performed by an individual in the employ of his son, daughter, or spouse,
and service performed by a child under the age of 21 in the employ of his
same

father
of

or

mother."

these

For the

differences

see

reasons

for these

KixMiller:

exemptions and

Foundation

Guide

a

for

discussion
Payroll

Taxes

(1936) 109, 110.
2^49 Stat. 639, 643,

42 U. S. C. A.

�� 1102,

1109

(1935).

28

Id. at 640, 42 U. S. C. A. � 1103 (1935)
The conditions are that the
Social Security Board must find that the state law provides that:
.

"1. All

compensation is

in the state,

to be

paid through public employment offices

such other agencies as the Board may approve; 2. No
shall be payable with respect to any day of unemployment

or

compensation
occurring within two years after the first day of the first period with
respect to which contributions are required; 3. All money received in the
unemployment fund shall immediately upon such receipt be paid over to
the Secretary of the Treasury to the credit of the Unemployment Trust
Fund established by Section 904; 4. All money withdrawn from the Unem
ployment Trust Fund by the State agency shall be used solely in the pay
ment of compensation, exclusive of expenses of administration; 5. Com
pensation shall not be denied in such State to any otherwise eligible indi
vidual for refusing to accept new work under any of the following
conditions: (A) If the position offered is vacant due directly to a strike,
lockout, or other labor dispute; (B) if the wages, hours, or other condi
tions of the work offered

are substantially less favorable to the individual
prevailing for similar work in the locality; (C) if as a condition
of being employed the individual would be required to join a company union
or to resign from or refrain from joining any bona fide labor organization;
6. All the rights, privileges or immunities conferred by such law or by
acts done pursuant thereto shall exist subject to the power of the legisla
ture to amend or repeal such law at any time."
Sections 909 and 910 [49
Stat. 643, 644, 42 U. S. C. A. �� 1109, 1110 (1935)] aUow additional credit
if the state adopts a "pooled fund" or a guaranteed employment account"
which has been proved, to the satisfaction of the Social Security Board
(definite standards of approval are set forth), to be sound and working
efficiently. In no case shall the total credits exceed 90% of the federal

than those

tax.
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Unemployment Trust Fund. Also under Title IX is estab
an unemployment trust fund,29 with regulations concern

lished

ing investment of the money in the fund and the methods of
bookkeeping. The fund is set up solely and entirely with the
funds paid the Federal Government by the states, which money
they have collected under their individual unemployment insur
ance laws.
It is provided that separate book accounts shall be
kept for each state, though the fund shall be invested as a
whole.30
Of course it is of the utmost importance to realize
that this fund is not set up from federal taxes, or from a
federal appropriation ; it is money turned over by the individual
state

governments to the Federal Government to be held in
State unemployment insurance benefits are

trust for them.

paid out of the fund and each state may exhaust its entire fund
plus interest earned at any time, so long as the money is paid
out in benefits to employees insured under the state law.31
C onstitutionality
Federal "Grants-In-Aid."
Hoosac Mills
such

as are

case 32

it

was

made in this

Until the recent opinion in the
appropriations of money

settled that

Act, to be paid under certain conditions

to states, were unassailable.33
If the minority opinion of the
case is to be accepted, however, even this sort of appropriation

is illegal.34

But this

interpretation

may be

slightly strained,

2M9 Stat.

640, 42 U. S. C. A. � 1104 (1935).
Id. at 641, 42 U. S. C. A. � 1104 (e) (1935).
31 Id. at
641, 42 U. S. C. A. � 1104 (f) (1935). Expenses for the
administration of state unemployment insurance laws must be paid from
30

money

separately appropriated by the states, and under Title III states

with approved laws are granted money by the Federal Government for
administrative purposes. In passing it may be said that the grant is sub
stantial enough so that very few states will have to provide additional
funds for that purpose. Id. at 626, 42 U. S. C. A. � 502 (1935).
32 United
States v. Butler et al., 80 L. ed. 287, 56 Sup. Ct. 312 (1936).
33

Federal Highway Act [42 Stat. 212 (1921), 23 U. S. C. A. � 1
(1926)]; Land Grant College Acts [12 Stat. 503 (1862), 7 U. S. C. A.
� 301 (1926)]; Cornell University v. Fiske, 136 U. S. 152 (1890). For
discussion and elaboration of these acts and others in which Congress has
used its appropriating power for particular objects of its bounty see

KixMiller,
34

op. cit. supra note

"The limitation

now

26,

at 144-150.

sanctioned must lead to absurd consequences.
seeds to farmers, but may not condition the

The government may give
upon their being planted in places where they are most needed or
even planted at all.
The government may give money to the unemployed,
but may not ask that those who get it shall give labor in
or even

gift

return,
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least insofar

the practical effect is concerned, because
v. Mellon,35 it is almost impossible to get
into court to contest such appropriations. In this Act, the appro
as

under Massachusetts

priations are for old age assistance, unemployment compensa
administration, aid to dependent children, to the blind, for
maternal and child welfare and for public health.36
In the
Hoosac Mills case the Court, in admitting the existence of appro
priations for non-federal purposes, and citing Massachusetts
and Frothingham v. Mellon, stated : "As the opinion (Massachu
setts v. Mellon) points out, such expenditures have not been
challenged because no remedy was open for testing their con
stitutionality in the courts." 37 In other words, the statutes
tion

may

or

may not be constitutional.

standing

to

question them is that

real substantial adverse interest.38
payer is

The
a

reason no one

has any

taxpayer is not

a

Neither

nor

a

state

party in
a

tax

real

party in these cases. Under the decision in
Massachusetts v. Mellon, it is doubtful if anyone, or any group
of taxpayers no matter how large, would ever acquire standing
in court to challenge appropriations for non-federal, and prob
ably unconstitutional (because they are not usually for the
general welfare) ,39 projects. Therefore the appropriating titles
in themselves are probably unassailable, hence for all practical
purposes constitutional exercises of the appropriating power
of Congress.
The establishment of the Social Security Board and the vest
ing in it of certain powers is a valid exercise of Congressional
a

All that, because it is purchased
it to support their families.
regulation infringing state powers, must be left for the states, who are
." United States v.
unable or unwilling to supply the necessary relief.
Stone J.,
Butler et al., 80 L. ed. 287, 305, 56 Sup. Ct. 312, 328 (1936).
dissenting.
35 262 U. S. 447
(1923).
36 Titles
I, II, IV, V, VI, X. 49 Stat. 620, 626, 627, 629, 634, 645, 42
U. S. C. A. �� 301, 501, 601, 701, 801, 1201 et seq. (1935).
37 80 L. ed.
287, 299, 56 Sup. Ct. 312, 322 (1936).
38 Massachusetts and
Frothingham v. Mellon, 262 U. S. 447 (1923) ; cf.
Muskrat v. United States, 219 U. S. 346 (1911).
39
To lay and collect Taxes and,
"Congress shall have Power
provide for the common Defense and general Welfare of the United
States;" U. S. Const. Art. I, � 8. See United States v. Butler et al., 80
L. ed. 287, 294-296 56 Sup. Ct. 312, 318-320 (1936) for a complete discus
Since the case was
sion of the meaning of the term "general welfare."
not decided on that point, the dissertation is dictum, but it completely pre
sents both sides of the question.
[See Legis. (1935) 24 Geo. L. J. 130 for
discussion of "General Welfare" in another connection.
Ed.]
use

.

.

.

.

...

.

.

.

.
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long as no legislative duties are delegated to the
so long as there have been set up "intelligible prin
Board,
or
ciples
primary standards" as guides for its actions.40 Here
the Board is empowered to find when state laws qualify for the
payment of the various grants, and for allowance of credits to
the taxpayers
but if, as seems to be the case, the findings are
to be based upon reasonable standards set forth in the act, then
the delegation of power is valid.41
power,

so

and

�

Federal Old Age Annuity Plan. A layman, after a thorough
reading of the Act, would hardly be astute enough to say, unless
warned in advance, that the grants set up in Title II are in
To him, even
any way connected with the tax in Title VIII.
when warned, the only noteworthy features of resemblance are
the facts that the exempt classes in both Titles are substantially

the

persons, and that

same

in the

$3,000.00 is the "cut-off" limit both

of the computation of the annuity and of the tax.
Yet anyone with a knowledge of the background of the Act, and
its history, knows that the Federal Old Age Annuity Plan has
case

its heart the contributions of both worker and employer to
pension fund.42 On its face the Act establishes this reserve
fund through the authorization of appropriations recommended
from year to year by the Secretary of the Treasury.
These
recommendations are to be based on "accepted actuarial prin
ciples" and such mortality tables as shall be adopted from time
as
a

The amount to be recommended is to be

to time.
40
v.

Marshall Field Co.

Grimaud,

220 U. S. 506

an

amount

Clark, 143 U. S. 649 (1892); United States
(1911) ; J. W. Hampton Co. v. United States,

v.

276 U. S. 394

(1928).
Bridge Co. v. United States, 204 U. S. 364 (1907) ; Schechter
Poultry Corp. v. United States, 295 U. S. 495 (1935). A study of the
standards laid down cannot fail to convince anyone that there is hardly
presented a question of too broad delegation of power. In the first place
it would be most difficult to challenge the power of appropriation to the
Board; in the second place the standards are well within the rules of the
Schechter case; United States v. Grimaud, 220 U. S. 506 (1911); J. W.
Hampton Co. v. United States, 276 U. S. 506 (1928) ; Panama Refining
Co. v. Ryan, 293 U. S. 388 (1935). Details are laid down prescribing rules
for approval or disapproval of state laws, methods of computation of pay
ments and accounts, provisions as to investment of funds, payment of
funds to states, etc.
These are taken up herein as they are met under
the particular sections of the Act.
42 The best
understanding of the purpose and effect of the Act can
be had from the Congressional Records of the first session of the 74th
Congress. The voluminous hearings in the House on H. R. 4120 and in
�

Union

the Senate

on

S. 1130

are

likewise invaluable.
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"sufficient

as an annual premium to
provide for the payments
required under this title." 43

In the Hoosac Mills
tax

was

about

a

not

case

the Court held that the

processing

tax; it was a mere instrumentality for bringing
desired end. It was stated that the tax was simply an
a

exaction made for the purpose of regulating agricultural pro
duction.
The Court implied that it would look always to the
purpose of the whole plan, and would not look separately at
parts of a whole. "Passing the novel suggestion that two stat

utes enacted

part of

a single scheme should be tested as if
unrelated, we think the legislation now
before us is not susceptible of such separation and treatment." 44
Applying this statement to the federal old age security provi
sions of the Act, it is rather clear that the majority of the
Court will look at the Act as a unit, as, therefore, a plan for
old age annuities to be paid for and operated by the Federal
Government. It will cite statements of the Secretary of Labor
and of the members of the Social Security Board, just as it
quoted the Secretary of Agriculture and the Agricultural Ad
justment Administration, to show the purpose of the formulators of the Act. It will be shown that the "Taxes with Respect
to Employment" 45 are passed for the purpose of supplying at
least the greater part of the fund for the payment of "Federal
Old Age Benefits." 46 Of course the AAA Act was much more
flagrant. All money paid into the Treasury in the form of
processing taxes was specifically appropriated for the payment
But even though a less flagrant example the
of benefits.47
rule would probably be applied here, and the Court would hold
that the tax was part of a scheme.48

they

distinct and

were

�49 Stat.
44

as

622, 42 U. S. C. A. �� 401, 407 (1935).
v. Butler et al., 80 L. ed. 287, 291, 56 Sup. Ct. 312, 316

United States

(U. S. 1936).
� Title
VIII, 49 Stat. 636-639, 42 U. S. C. A. �� 1001-1011 (1935)
46 Title
II, Id. at 622-625, 974, 42 U. S. C. A. �� 401-410a (1935)
47 48
Stat. 31, 7 U. S. C. A. � 609 et seq. (1933)
48
The decision in Railroad Retirement Board v. Alton R. R. Co., 295
U. S. 330 (1935), is applicable only as indicating the tendency of the Court
on matters having to do with governmental operation of a pension system.
However, since that decision was founded on the proposition that the act
.

.

.

there under discussion
to

regulate

was

an

invalid exercise of the power of Congress

commerce, and that such

a

compulsory annuity plan

was

an

invasion of powers reserved to the states, the decision is at least authority
if, on the basis of the Hoosac Mills decision, the Court decides that the

annuity plan

cannot be sustained under the

taxing power.

Then it must
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That being so, the next question is: Is the scheme a valid
exercise of Congressional power? The answer is that it seems
clear that Congress has put the Federal Government into the
insurance business, which is a purely intrastate activity.49

McCulloch

Maryland 50 upheld Congress in its establishment
of a national bank, because of its power over the financial status
of the nation, and as a means necessary and proper for the
execution of that power.51
In the Head Money Cases52 the
exaction

v.

the

valid

as an exercise of the commerce power.
In
Fenno53 the currency powers of Congress were
for a prohibitory tax upon state currency issues.

was

Veazie Bank

v.

authority

The statute

as written raises no question of the federal
regulation in any field in which it may be permitted
to regulate.
The plan
if the Court connects Title II with
Title VIII
is actually a federal business, and as such will fail
unless it can be proved to be an accessory or necessary incident
to the exercise of a federal power.54
On the other hand, a
defense of the tax on the ground that it is a valid use of the
taxing power, and that any regulation incident to the exercise
of the taxing power is therefore valid,55 can hardly be urged
here. The question would more probably arise and be decided

power of

�

�

be said that the Act invades the field reserved to the states in that it

involves federal entrance into the insurance business.
49

These

"Issuing

a

contracts

policy of insurance is not a
[policies] are not articles

transaction of
of

commerce

commerce.

in

.

.

.

proper

any

[They] are not interstate transactions, though
meaning of the word.
the parties may be domiciled in different States.
local
They are
[and] do not constitute a part of the commerce between the States
any more than a contract for the purchase and sale of goods in Virginia
by a citizen of New York whilst in Virginia would constitute a portion of
such commerce." Paul v. Virginia, 8 Wall. 168, 183 (1869).
.

.

.

.

.

.

.

.

.

.

.

.

50

4 Wheat. 316

51

U. S.

52

(1819).
Const., Art. 1, � 8.
112 U. S. 580 (1884).

53

8 Wall. 533

5*

Hill

(1869) ; cf. Gold Clause Cases, 293 U. S. 546 (1935).
Wallace, 259 U. S. 44 (1922) ; Ashwander v. Tennessee Valley
Authority, 80 L. ed. 427, 56 Sup. Ct. 466 (1936)
55 Veazie Bank v.
Fenno, 8 Wall. 533 (1869) ; McCray v. United States,
v.

.

195 U. S. 27

(1904).

"If the

legislation enacted has some reasonable rela
taxing authority conferred by the Constitution,
it cannot be invalidated because of the supposed motives which induced
it." United States v. Doremus, 249 U. S. 86, 93 (1919). These cases are
very much in point, however, in a discussion of the Unemployment Insur
ance titles [Title
III, IX, 49 Stat. 626, 639, 42 U. S. C. A. �� 501-503,
tion to the exercise of the

1101-1110

(1935)].
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under the rule in the Child Labor Tax Case,56 Hill v. Wallace57
and the Hoosac Mills case. In the latter case, the Court said :
"A tax, in the general understanding of the term, and as used
in the

Constitution, signifies

Government.

The word has

expropriation of

money

an

exaction for the

support of the

been thought to connote the
one
group for the benefit of

never

from

another.

We may concede that the latter sort of imposition is
constitutional when imposed to effectuate regulation of a matter
in which both groups are interested and in respect of which
there is a power of legislative regulation. But manifestly no

justification for it can be found unless as an integral part of
such regulation.
The exaction cannot be wrested out of its
denominated
an excise for raising revenue and legalized
setting,
its
by ignoring
purpose as a mere instrumentality for bring
about
a
desired
end. To do this would be to shut our eyes
ing
to what all others than

we can see

and understand.

Child Labor

Case, 259 U. S. 20, 37." 58 (Italics supplied.) In the words
quoted the Court covers almost the exact situation. There is
undoubtedly ultimate benefit to all concerned (adopting the
most favorable view) ; the spending of money for annuities
for all persons over sixty-five is no doubt for the general wel
fare ; 59 but taken as a whole the question of "power of legisla
tive regulation" and its translation into justification for a fed
eral departure into private business is one difficult of constitu
Tax

tional defense.
It would

to be

fairly clear, therefore, that Congress
authority, express or implied, for going into the annuity
business.
It is argued by proponents of the law that the busi
ness is an incident of its power to keep the monetary system
in a sound condition.60 This is at most a question of interpre
tation, and, aside from the easily admitted fact that it is for
the general welfare, and that it is very desirable that all people
over sixty-five be paid annuities to which they and their em
ployers contribute premiums over a period of years, it is diffi
cult to determine upon what specific grant of power in the Con
as a means "necessary
stitution the statute could be upheld
and proper for carrying into execution the foregoing powers
has

seem

no

�

56

259 U. S. 20

57

259 U. S. 44

287, 292-293, 56 Sup. Ct. 312, 317 (U. S. 1936)

58

80 L. ed.

59

Note

60

KixMiller,

39,

(1922).
(1922).

supra.
op. cit. supra note

26, 164-171.

.

1936]

677

FEDERAL LEGISLATION

and all other powers vested
ment of the United

thereof."

States,

by the Constitution in the Govern
or in any department or officer

61

Unemployment Insurance Plan62 A different problem is
presented by Title IX of the Act (with which Title III must be
considered). As already pointed out, Title III contains what
would ordinarily be an unassailable grant of money for admin
istration of approved state unemployment laws.
Title IX is
a payroll tax, levied upon all employers of
eight or more.
It is well established that
to the

of

law.

distinction may be drawn as
Jeffrey Mfg. Co. v. Blagg,63 the
a

subjects
upheld the validity of an Ohio statute which abolished
the fellow-servant rule and assumption of risk defenses as to
all establishments having more than five employees.
The tax
must be uniform, and the uniformity required is geographical.64
Also, "All that the Constitution (Art. 1, � 8, cl. 1) requires
is that the law should be uniform in the sense that by its provi
sions the rule of liability shall be the same in all parts of the
a

In

Court

United States."

65

The Act allows

a

credit to

if the state in which the

employers taxed under this title
employer is located enacts an unem

ployment insurance act within the definition laid down in the
Act. The credit allowed is in no case to exceed 90% of the fed
eral tax.
Authority for this part of the Act is the case of
Florida v. Mellon.66
That case involved the constitutionality
of a section of the Revenue Act of 1926 67 allowing a credit of
80% of the federal tax to taxpayers paying to a state, territory
or the District of Columbia "any estate, inheritance, legacy or
succession taxes."
The Court said, in unanimously upholding
the Act : "The act assailed was passed by Congress in pursuance
of its power to lay and collect taxes, and
must be held
to be constitutional.
If the act interferes with the exercise by
.

.

.

the state of its full power of taxation or has the effect of remov
ing property from its reach which otherwise would be within
61

U. S. Const. Art. I, � 8; McCulloch

v.

Maryland,

4 Wheat.

316, 421

(1819).
62

See Legis.

(1935) 23 Geo. L. J. 834 for an analysis of proposed
up to the enactment of this part of the Act.
63 235 U. S. 571
(1915).
6*Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 24 (1916).
65 Florida v.
Mellon, 273 U. S. 12, 17 (1927).
66 2 73 U. S. 12
(1927).
6^44 Stat. 70, 26 U. S. C. A. � 413 (b) (1934).

legislation leading
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[the Florida Constitution prohibited inheritance taxes], that
68
contingency which affords no ground for judicial relief."

a

important question now arises. Granted this power
of Congress to allow a credit upon certain conditions, when
does the credit cease to be a credit and become a compulsory
law which the courts will designate a penalty? The decisions
narrow down to the all important question of the effect and
It is practically a question of fact.
purpose of the statute.
What in fact is its purpose and in answering this question
the Court will now 69 look through its declarations of policy to
the declarations and writings of its administrators, despite many
decisions in the past70 which supposedly denied this right to
the judicial department.
What in fact will be its effect and
upon or against whom will it operate?
A very

�

�

In the Child Labor Tax Case
68
on

the

71

there

was

levied

a

tax of

273 U. S. 12, 17 (1927). Although Florida v. Mellon was decided
ground that the State of Florida was not a proper party to challenge

the federal act, the case of Boose r. United States, 65 Ct CL 749 (1928),
cert, denied, 278 U. S. 638 (1928), is one wherein an executor (certainly
tried to claim
a proper party to deny the validity of a tax on estates)
the benefit of the 25% credit allowed under the Revenue Act of 1924, even

though he had paid no tax to Maryland, the state of the situs of the estate,
or to any other jurisdiction, on the ground that the credit, allowed only
under certain conditions, violated the constitutional provision as to uni
formity. The Court of Claims said, at pp. 752-753 : "The act here is uni
form in its operation, as the rule of liability is the same in all parts of
the United States.
it results in

If in the

case

inequalities it is

of individual residents of different States

not doe to the

act, but to the inequalities

created by the action of the State authorities either in the Mnd of estate
tax act established or the failure to establish one.
It is in no sense a
restriction

on

the exercise

Any State can
doing so. There

or

non-exercise of the taxing powers of the
an estate tax it pleases or refrain

State.

pass any sort of

from

are no

State but to individuals.

question in regard

restrictions.

Had it allowed

The act does not
no

apply

to the

deduction there could be

no

to its

constitutionality." As authority the Court of
Claims cited X. Y. Trust Co. v. Eisner, 256 U. S. 345 (1921) ; Florida v.
Were the language quoted above the words
Mellon, 273 U. S. 12 (1927)
of the Supreme Court, they would be almost conclusive authority for this
entire Title of the Social Security Act. However, since the Court gave no
reasons for its denial of certiorari, the opinion of the Court of Claims is,
.

of course, inconclusive.
66 United States v. Butler et

aL, 80 L. ed. 287, 56 Sup. Ct 312 (1936) ;
Constantine, 296 U. S. 287 (1935).
� United States v.
Doremus, 249 U. S. 86 (1919); United States v.
Jin Fuey Moy, 241 U. S. 394 (1916) ; McCray v. United States, 195 U. S.
27 (1904).
"i
Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922).
United States

v.
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10%

on the profits of any corporation employing children under
sixteen years of age (with certain exceptions). In the syllabus
to the case the holding is succinctly stated: "An act designed

to

penalize, and thereby to discourage and suppress, conduct
the regulation of which is reserved by the Constitution exclu
sively to the States, cannot be sustained under the Federal tax
ing power by calling the penalty a tax."
In the

Chicago Board of Trade case,12 the statute in ques
a tax of 20^ per bushel on all transactions of boards
of trade, the tax to be "credited" if the board would comply
with regulations set forth in the Act.74 The Court sufficiently
disposed of this statute, saying: "It is impossible to escape the
conviction, from a full reading of this law, that it was enacted
for the purpose of regulating the conduct of business of boards
of trade through supervision of the Secretary of Agriculture
tion

73

levied

and the

use

of

administrative

an

title of the act recites that
of boards of trade.

.

.

tribunal.

.

.

.

Indeed

the

of its purposes is the regulation
The manifest purpose of the tax is to

.

one

compel boards of trade to comply with regulations, many of
which can have no relevancy to the collection of the tax at all." 75
These

be

must

cases

distinguished from Veazie Bank

v.

Fenno,16 wherein the Court refused to listen to arguments that
the Act was unconstitutional because the tax therein was a
penalty, a prohibitory exaction on notes of state banks. As
pointed out in the discussion of the Old Age Annuity Plan, in
this

and others

case

exercised in the
could

77

the tax

carrying

definitely claim

was

validated because it

was

out of powers which the Congress

to have.

The admitted purpose of Title IX of the Social Security Act
is to persuade the states to enact unemployment insurance
laws.78

�

It

was

likewise the

12

Hill

78

42 Stat. 187

v.

practically admitted

purpose of the

Wallace, 259 U. S. 44 (1922).
(1921) superseded by 42 Stat. 998 (1922)
,

1

,

7 U. S. C. A.

(1926).
74
Cf. Guffey-Snyder Coal Conservation Act, 49 Stat. 991, 16 U. S. C. A.
�� 801-827 (1935). [Cf. Legis. (1936) 24 Geo. L. J. 122� Ed.]
75 259 U. S.
44, 66 (1922).
76 8 Wall. 533
(1869).
77 Head
Money Cases, 112 U. S. 580 (1884). Cf. Frost Trucking Co. v.
R. R. Commission, 271 U. S. 583 (1926).
78
Cf. statement of Edwin E. Witte, Executive Director, President's
Committee on Economic Security, Hearings before Senate Finance Com
mittee on S. 1130, 74th Cong., 1st Sess. (1935)
.
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refund provision of the Federal Inheritance Tax Refund.79 The
Act is also definitely intended to end the hitherto existing situa
tion under which the passage of state unemployment insurance
acts

economically unsound, because of unfair competitive
advantages accruing to other states which did not exact such
legislation.
was

It has not been doubted that the Federal Government may
appropriate money, give it to the states upon the fulfillment of
certain

conditions, withhold it upon the non-fulfillment of these
conditions, and set up an instrumentality to determine when
these conditions are being carried out. This has been done for
years in the Federal Highway and other similar acts,80 and was
upheld, for all practical purposes, in Massachusetts v. Mellon,81
and Cornell University v. Fiske.82
pel

But may the government pass a taxing act designed to com
state enactment of statutes socially desirable?
Florida v.

Mellon is
v.

a

Doremus

definite
83

authority in the affirmative; United States

and the other

that the Court will

cases

84

cited above

not look

are

indications

the tax

ordinarily
beyond
passed
the provisions of the
by Congress. On the other hand: ".
so-called taxing act must be naturally and reasonably adapted
to the collection of the tax and not solely to the achievement
of some other purpose plainly within state power." 85 Again :
"To give such magic to the word 'tax' would be to break down
all constitutional limitation of the powers of Congress and com
86
pletely wipe out the sovereignty of the States."
.

.

But the situation here is unlike the situation

Child Labor Tax Case.

The tax is not

depicted in the

regulatory except insofar

it, by its credit clause, tends to cause state enactment of
unemployment insurance laws. The Federal Government has

as

no

more

right to force

passage of social laws than it has to

force passage of state inheritance tax laws, but it would

seem

Florida v. Mellon, 273 U. S. 12, 17, 18 (1927).
Federal Highway Act, 42 Stat. 212 (1921), 23 U. S. C. A. � 1
(1926); Land Grant College Acts, 12 Stat. 503 (1862), 7 U. S. C. A. �
79

so

; cited note

33, supra.
(1923).
82 136 U. S. 152
(1890).
83 2 49 U. S. 86
(1919).
8*
McCray v. United States, 195 U. S. 27 (1904) ; Veazie Bank v.
Fenno, 8 Wall. 533 (1869) ; United States v. Doremus, 249 U. S. 86 (1919).
85 Child Labor Tax
Case, 259 U. S. 20, 43 (1922)
301

(1926)

81

262 U. S. 447

so

Id. at 38.

.
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that it. has as much authority in the one instance as in the
other
and the inheritance tax credit was upheld as valid.
�

the right to force state legislation, it is still
Congress may not set up absolute standards of the

Granting, then,
true that

form which this legislation is to take. However, it almost seems
that the sections questioned as prescribing such standards are
for the most part broad and general
claim that Congress is attempting to

enough to overcome any
prescribe state laws. At
most, Congress can be said to be defining what an unemploy
ment insurance law is.
No specific provisions of any state law
is even suggested.
The title simply prescribes equal treatment
for all who are otherwise eligible under the state laws, pay
ment of funds through state employment agencies (or other
approved sources) the time when benefit payments should first
be made (two years after the state law takes effect), payment
of all money received in a state unemployment fund to the
United States to be held there in trust for the states individually,
,

and that the money collected under the state laws shall be used
for the payment of benefits only.87 Only one of these provisions

could be said to amount to

specific
or

state laws.

Not

a

a

curb upon

requirement for
length of time

or

word is said about the

amount of state benefits

or

taxes,

nor

of state administra

that, as a condition for federal grants
of funds for state administration, and for credits to taxpayers,
the laws must be administered justly and fairly.

tion

�

other than the fact

possible exception spoken of above is the requirement
deposit with the Federal Government of state unemployment
insurance funds.
The least that can be said against this pro
vision is that it is novel; the most is that it takes away the
states' rights to care for their own funds. As a matter of fact
there is some talk at present of repealing this requirement in
the taxing title and leaving it only in the title appropriating
The

of

funds for state administration of their laws
most of the states will choose to

�

on

the belief that

accept the administrative funds

in any event, and that the result desired will therefore be
achieved. In view of Florida v. Mellon, United States v. Dore

United States v. Jin Fuey Moy,88 and other cases, this
It will depend
as the
Act at
might meet the objections.
present depends on the extent to which the Court will examine
all the details of the Act, its collateral history, its enforcement

mus,

�

�

87

49 Stat.

88

241 U. S. 394

640, 42 U. S. C. A. � 1103 (1935), cited

(1916).

note

28,

supra.
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and

administration,89 and anything which may have the slight
bearing on the activities of the Social Security Board. From
the Hoosac Mills decision it is probable that this judicial exam
est

ination will be most minute.
under Florida

Obviously,

v.

Mellon,

a

state will have

no

right

to

question the Act. A taxpayer may question it as a tax if he
"resists the exaction as a step in an unauthorized plan." 90 By

the Hoosac Mills

decision, though the Court distinguishes
Frothingham v. Mellon, there seems in effect to
have been provided a way for taxpayers at least to acquire
standing in court to challenge any appropriation or other law
case

the facts from

with which

a

tax is in any way claimed to be connected.

However, once the taxpayer is in court he will be hard
pressed to prove any invasion of the Constitution. As stated
above he will have to show that the "plan" is to dictate the
terms of state unemployment insurance acts.
On the principle
that the courts will strive to construe

an

act constitutional

un

less it is clearly otherwise,91 the tax could probably be sustained
upon the authority of Florida v. Mellon, and the cases uphold

ing the validity of appropriations to force state grants of land
for colleges and state grants of money for highways ; and finally
upon the proposition on which were sustained taxes in acts such
as

the Narcotic Act

cause

89

92

and the Oleomargarine Tax Act

the Court refused to

question Congress' authority

93

be

to tax

probability, hostile counsel will undoubtedly
publication and circulation throughout the states of model
state acts [Draft Bills for State Unemployment Compensation of Pooled
Fund and Reserve Account Types (Jan. 1936) Social Security Board, Wash
ington, D. C.] as evidence that Congress has attempted to dictate state
laws, and hence has exceeded its powers. The model acts are complete
unemployment insurance laws, drawn up for adoption by the states in
either of two forms, the one to be enacted to be dependent upon which of
the "pooled fund" or "reserve account" systems is desired.
No require
ments are laid down in the Social Security Act as to the size of state tax
or the amount of benefits, so these Model Acts go no further than mere
suggestion on these items and one or two others of which there is no
specific mention in the federal Act.
9�80 L. ed. 287, 291, 56 Sup. Ct. 312, 316 (1936).
91 "Let the end be
legitimate, let it be within the scope of the consti
tution, and all means which are appropriate, which are plainly adapted
to that end, which are not prohibited, but consist with the letter and spirit
of the Constitution, are constitutional." McCulloch v. Maryland, 4 Wheat.
316, 421 (1891). United States v. Jin Puey Moy, 241 U. S. 394 (1916).
92 United States v.
Doremus, 249 U. S. 86 (1919).
98McCray v. United States, 195 U. S. 27 (1904).
In furtherance of this

cite the recent

1936]

FEDERAL LEGISLATION

683

simply because of the effects which flowed from the specific
exercise of that power. It would be wishful thinking, however,
to believe that the Court will decide the case according to those
principles. The Unemployment Trust Fund provision will help
provide a stumbling block, since it can be argued that the re
quirement that states deposit their money with the Federal
Government is abhorrent to the American ideal and to states'
rights. To all practical purposes the states do not lose control
of the money, except for
to recall by them for the

investment, since it is strictly subject
payment of benefits at any time when

by their own laws they are able to pay benefits. It would seem
that the existence of state constitutional inhibitions
if there
�

to such

deposit would not be a valid objection.94 It
the ground that the taxing provision prescribes and
dictates definite legislation to the states, and therefore exceeds

are

is

any

only

�

on

simple definition of unemployment insurance laws in general,
that the Unemployment Insurance titles of the Act can be
voided. On the basis of recent decisions, particularly the Hoosac
a

Mills case, this ground will probably be found and the plan will
an unauthorized Congressional interference with

be held to be
state

legislative powers.95

94

Florida

95

There

Mellon, 273 U. S. 12, 17 (1927).
definitely two distinct schools of thought on the func
tions of the Court and Congress, and the powers of each.
This wide split
is very well exemplified in the concluding words of both majority and
minority opinions in the Hoosac Mills case. The majority [United States
v. Butler et al., 80 L. ed. 287, 301, 56 Sup. Ct. 312, 324 (1936)]: "Until
recently no suggestion of the existence of any such power in the Federal
The expressions of the framers of the
Government has been advanced.
Constitution, the decisions of this court interpreting that instrument and
the writings of great commentators will be searched in vain for any sug
gestion that there exists in the clause under discussion [the taxing clause]
or elsewhere in the Constitution, the authority whereby every provision
and fair implication from that instrument may be subverted, the inde
pendence of the individual states obliterated, and the United States con
verted into a central government exercising uncontrolled police power in
every state of the Union, superseding all local control or regulation of the
affairs
the

or

v.

are

very

concerns

of the states."

.

.

.

Can there be any real doubt of

majority holding in the Act here under discussion unless it is mate
rially amended? Its very novelty of idea is enough to condemn it.
The minority (at 80 L. ed. 306, 56 Sup. Ct. 328, 329) : "A tortured
construction of the Constitution is not to be justified by recourse to extreme
examples of reckless Congressional spending which might occur if courts
could not prevent expenditures which, even if they could be thought to
effect any national purpose, would be possible only by action of a legisla
ture lost to all sense of public responsibility.
Such suppositions are ad�
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Conclusion
Most of the appropriation titles of the Social Security Act
will be upheld, because (if for no other reason) it is practically
impossible to attack their validity in court. An exception may
be the appropriation for administration of state unemployment
insurance laws, if it is held that this is part of an unconstitu
tional plan. The same is true of the appropriation for old age
annuities, and for the same reason.
The Old Age Annuity Plan will probably be held unconsti
tutional by a majority of the Court because they will hold that,
in effect, the titles put the Federal Government in the annuity

(insurance) business, an intrastate activity. A minority will
probably hold that the two titles of the Act are separate and
distinct in fact, and should be so considered. They will find that
there is nothing unconstitutional in either the tax or the appro
priation, when looked at separately. They further will doubt
the standing of anyone questioning either the appropriation
the tax.

or

As

written, the Unemployment Insurance Plan will
probably
by the majority, on the ground
that the plan dictates the terms of state legislation.
The
is
to
that
hold
the
tax
and
as
well
credit plan,
minority
likely
as the appropriation for state administrative expenses, are, in
the first place, unchallengeable exercises of Congressional power
and, in the second place, constitutional as valid exercises of the
taxing power, even if the parties attacking the Act are admitted
to have a standing in court.
Finally, to be practical about the situation, it must be rec
ognized that, regardless of temporary setbacks which may be
now

be held unconstitutional

dressed to the mind accustomed to believe that it is the business of courts
sit in

to

the

only

govern.

judgment

on

the wisdom of

legislative action.

performance of their constitutional duty.
great charter of government which proceeds

the

in

our

the

Courts

are

not

agency of government that must be assumed to have capacity to
Congress and the courts both unhappily may falter or be mistaken

responsibility

for the

preservation

of

our

But
on

any

interpretation of
assumption that

institutions is the exclusive

of any one of the three branches of government, or that it alone
save them from destruction is far more likely, in the long run 'to

concern

can

obliterate the constituent members' of
tible states' than the frank

an

'indestructible union of indestruc

recognition that language,

even

of

a

constitu

what it says: that the power to tax and spend includes
tion,
the power to relieve a nationwide economic maladjustment by conditional
gifts of money." Is it very difficult or rash to predict that, in the Court
may

mean

present constituted, there will be a wide split on the question of the
constitutionality of the unamended Social Security Act?
as

at

1936]
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suffered at the hands of the Court, social security legislation
finally arrived in the United States. The present Act un
doubtedly will have to be amended for other practical reasons
as well as for constitutional ones.
Perhaps it will be necessary

has

�

to rewrite the Act

so

that the taxes will appear in

one

act and

the

appropriations in another. However that may be, even if
it be necessary to amend the Constitution, unemployment insur
ance, old age pensions and annuities, and the other forms of
social legislation embodied in the Social Security Act, have
become and will remain a part of our basic law. Not to admit
this fact, and not to admit that the present day interpretation
of the Constitution, as exemplified in the AAA and other recent
decisions, will in the near future, either by popular mandate
or by judicial reversal, be substantially modified, would be, in
the words of Mr. Justice Roberts (who wrote the majority
to shut our eyes to what all
opinion in the AAA case) : ".
.

others than

we can see

.

and understand."

96

J. N. S., JR.
96

United States

v.

Butler et al.

293, 56 Sup. Ct. 312, 317 (1936).

(Hoosac Mills Case),

80 L. ed.

287,
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Frazier-Le m ke Bill

History of the Bill
'

I

''HERE has been considerable controversy of late over a bill
pending in Congress and which is popularly referred to as

the Frazier-Lemke Bill.1

While the ago old battle of! the inflation

ists is again raging in the Halls of Congress and in the public
press, it might be well to examine this legislation, as it is to this
bill that the inflationists

present hitching their wagon. Of
2
the inflationary feature is
incidental to the main purpose of the bill itself, and we cannot
here ignore the main purpose for which this bill was introduced.
Nearly as far back as one would care to go in American
History, the farm debt question will be found cropping up con
tinually. One of the earliest analogies to the pending bill is
contained in a book published in 1890, entitled Land Currency.3
course,

as

are

at

in the Patman Bonus Bill

In that remarkable little book the author advances the idea that
farm indebtedness

can

the value of the land.

be raised by issuing currency based on
The inflationists have always gathered

their chief

strength from the farm elements and especially so
they joined hands with Bryan, Populism, and
silver at sixteen-to-one. The only time that inflation was allied
with anything except silver and agricultural indebtedness was
its joinder with the bonus in the Patman bill.4
That outstanding farm indebtedness presents a pressing
problem, few will deny. It is a fact that not only has currency
decreased per capita from $52.23 in February, 1933, to $42.42
in January, 1935, but the credit medium, represented by checks
and bank credit, contracted from sixty-three billion dollars to
thirteen billion dollars.5
Twenty-nine state legislatures have
6
petitioned Congress to pass the bill as have many bankers and
in the 1890's when

farm and labor leaders.

The bill
on

was

Agriculture

7

favorably reported out of the House Committee
but is being delayed in the House Rules Com-

2066, 74th Cong., 1st Sess. (1935). S. 1197, 74th Cong., 1st
(1935).
2 H. R.
1, 74th Cong., 1st Sess. (1935).
3
Maybell, Land Currency (1890).
* H. R.
1, 74th Cong., 1st Sess. (1935)
5
Hearings before Committee on Agriculture on H. R. 2066, 74th Cong.,
Sess. (1935) 4.
6 H. R. Rep. No.
819, 74th Cong., 1st Sess., Ser. No. (1935) 3.
!H. R.

Sess.

.

1st

7

Ibid.
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mittee which refuses to bring in a rule for the bill, which is
necessary before a measure can be considered.
Recently there
bitter and acrimonious exchanges 8 between the
Rev. Chas. E. Coughlin, Detroit radio priest, head of the National

have been

some

Union for Social Justice, a proponent of the bill, and Hon. John
J. O'Connor, a chairman of the House Rules Committee, over

the failure of that committee to act on the report of the Agricul
ture Committee of the House and bring the bill to the floor.
The House Agriculture Committee was informed in the hear
ings 9 which it held on this bill that the outstanding indebted
ness on farms in the United States stood at close to nine billion
dollars.10
in the

well

This represents a staggering burden when viewed
light of the fact that there has been a large credit as

monetary deflation since the debts were incurred' at high
interest, and the fact that bankers at the present mo
ment are notoriously reluctant to lend on land without over
whelming security.
Upon the refusal of the Rules Committee of the House to
bring in a rule for the bill, a petition was laid on the table of
the House for signatures, as required by the rules of the House,
for the purpose of discharging the bill onto the floor.
as

rates of

The Bill
The Bill in its title

announces

that its purpose is "to

liquidate

agricultural indebtedness at a reduced rate of
interest by establishing an efficient credit system, through the
use of the Farm Credit Administration, the federal reserve bank
ing system, and creating a Board of Agriculture to supervise

and re-finance

the same."

11

Section two

12

provides that the loans shall be made to re
finance mortgages on both realty and personalty through the
Farm Credit Administration and the federal reserve banking
system. The rate of interest charged on loans made on per
sonalty will be three percent, while the rate on realty will be
one and one-half percent.
The provision made for the amortiza
tion of the loans is that one and one-half percent will be repaid
This will extend the amortization over a period of
every year.
8

N. Y. Times, Feb. 1, 1936, � 8, at 1.
Hearings before Committee on Agriculture
1st Sess. (1935).
9

io

Id. at 10.

11

H. R. 2066, 74th
Section numbers

12

Cong.,
are a

1st Sess.

on

H. R. 2066, 74th

(1935) � 1.

reference to sections of H. R. 2066.

Cong.,
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forty-seven

years.

Thus, if

a

mortgage

on

realty of

one

sand dollars is re-financed by this method, thirty dollars
must be paid back for the period of forty-seven years.

a

24

thou
year

In section three the Farm Credit Administration is directed
to take up farm mortgages to the full fair value of the land and
up to seventy-five percent of the value of insurable buildings

improvements thereon through the

and

Land Banks and farm loan associations.

agency of the Federal

This section

provides

further that if the mortgages shall exceed the fair value of
the land they shall be scaled down under the Bankruptcy Act
of 1898 and its

subsequent amendments.
By section four, the Farm Credit Administration is further
authorized to take up chattel mortgages existing at the date of
enactment of this proposed act, by making loans at three percent
secured by first mortgages on livestock, not to exceed sixty-five
percent of the value thereof, the loans to run for a year and
to be eligible for renewal every year for ten years.
If there
is any depreciation in the fair market value of the livestock
which is the collateral for the loan, additional livestock must be
put up to cover the loan, and the loan must be reduced at the
rate of ten percent per year.
Section five appropriates money
to the

use

of the Farm Credit Administration to aid in the

administration of the provisions of this bill, the ultimate cost
of administration, however, to be pro-rated and the cost dis
tributed among those owing loans to the government under this
bill.

Section six provides for the issuance of bonds to

cover

the

farm mortgages to be taken up. This section also requires that
every Federal Reserve and National bank shall invest its surplus
in these bonds after it shall have

paid dividends

to its stock

holders.
seven is the famous inflationary or currency expan
section, which provides that if any bonds are not purchased
they must be taken by the Federal Reserve Board, which shall
The amount
issue notes against them up to their par value.
of such notes outstanding at any one time shall not exceed three
billion dollars. Now the thought occurs, will three billion dollars
be sufficient to take care of eight and one-half or nine billions
of dollars in farm indebtedness? "This legislation will be admin
istered under the regulations of the Federal Land Bank system.
This system has been in operation for more than twenty years
and to date it has outstanding in farm loans less than two billion
dollars. The fund named is a revolving fund and will surely be

Section

sion
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can safely be made for some period
repayments are made and recovered under
the revolving features of the plan. It is sufficient to take imme
diate care of those farmers who are in imminent danger and
in sore distress and who are about to be dispossessed. As time
in excess of what is
goes on and as amortization payments
into the fund,
returned
are
of
bonds
required for redemption
will
of
get advantage
numbers
mortgagors
new and increasing
13
some
that
is
estimated
It
private money will
from the act."
is expected
amount
not
a
considerable
go into these bonds, but
in
the
Hearings,14 because
according to the admissions made
in
the
the bonds will be largely unsalable
private money markets
About twenty-nine
bear.
due to the low interest rates they will
are held by pri
time
percent of farm mortgages at the present
transactions
these
vate individuals and it is not expected that
will be affected, at least in the beginning.
Section eight provides that all payments of interest and prin

sufficient to

cover

loans that

of time and until

the farm loan bonds shall be turned over to the Treas
the
urer of the United States and shall be used by him to retire
a
in
reinvested
or
be
sinking
notes
Reserve
issue of Federal

cipal

on

fund for the issuance of

new

bonds to

cover new

farm mortgage

it is estimated that the

government
profit in forty-seven years amounting to $6,345,000,000.15 Thus, it is pointed out by proponents of the bill, the
scheme is self-supporting and not only will not cost the govern
ment a dime, but will actually make the huge profit indicated.

loans.

Under this provision

will have

a

a check on possible uncontrolled inflation
to retire from further circulation
the
Treasurer
by directing
To place
all notes in excess of twenty-five dollars per capita.
a rein on a sudden deflation that might be caused by a too sudden

Section nine places

contraction of the currency it is provided that not more than
two percent of the notes may be retired in any one year.

Sections ten to sixteen inclusive describe machinery and
methods of putting the bill into operation. A Board of Agricul
ture is established composed of one member from each state,
elected by the farmers of the state, through a selective process,

beginning with mass meetings in the counties and from there
sending delegates to a state convention which will name the dele13

H. R. Rep. No. 819, 74th Cong., 1st Sess., Ser. No. (1935) 5.
Hearings before Committee on Agriculture on H. R. 2066, 74th
Cong., 1st Sess. (1935) 6.
is H. R. Rep. No.
819, 74th Cong., 1st Sess. (1935) 5.
14
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gate or member of the national Board of Agriculture. The mem
bers of this Board of Agriculture will receive fifteen dollars
a day and expenses while on business, and shall elect from their
own membership an executive committee of three, which will be
the real executive agency in administering this act.
pensation will be $7,500 a year.

Their

com

Section seventeen makes this proposed legislation effective
retroactively for those who have lost their farms through mort
gage foreclosure since 1921, either enabling them to repurchase
their old farms, or, if that is not possible, to purchase a new
farm as similar as may be to the land they originally owned.
Section eighteen provides for the contingency of a crop
or other disaster and allows an extension on the time
of payment. This extension is not to last more than three years
failure

if the mortgagor keeps up his taxes

on

the

property.

Constitutionality of the Bill
If any issue is taken to the courts

on

this bill

on a

constitu

tional question, it is likely to be on the ground that Congress
exceeded the powers granted to it in the Constitution 18 to borrow
money

on

the credit of the United States.

It will be contended

that, under the doctrine in McCulloch v. Maryland,17 and Osborn
v. Bank,18 Congress has no right to create such obligations as
these when they are not in the interest of the whole public
and since the transaction is private from start to finish.
It
may be said that the issuance of these bonds through the Land
Banks is not the necessary requisite to the performance of a
governmental function at all, but is simply putting the govern
ment in the private lending business for the benefit of a few
farmers.
Now, while it is true that the Supreme Court has
been very careful in holding banking activities and banking
agencies of a private nature conducted by the government, con
stitutional, the justices have pointed out that the exercise of
private banking activities such as lending of money, must be
done in connection with the exercise of some governmental
function, and not merely for the purpose of conducting the finan
cial activities themselves.19
i�

U. S.

Const., Art. I, � 8.

"4 Wheat. 316

(1819).

18

9 Wheat. 738

(1824).

19

First National Bank

v.

Union Trust Co., 244 U. S. 416 (1917).
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While this bill seeks to amplify and extend the activities of
the Federal Land Banks, the act which created those banks
was attacked on constitutional grounds in the case of Smith v.
In that case Charles Evans Hughes,
Kansas City Title Co.20
the Chief Justice of the United States Supreme Court, at that
time

an

attorney for the appellees, filed
"Congress had

power to

use

the

a

public

brief in which he said
money, and to

provide

:

for

the borrowing of money to aid in the agricultural development through
out the country in accordance with the systematic and general plan to
promote the cultivation of the soil, involving the application of money

through loans

or

otherwise."

21

The Court adopted the same view through the opinion of Justice
Day who delivered the opinion for the Court. The principles
laid down in this

case seem so

little trouble in holding this

broad that the Court would have

proposed

act constitutional

on

this

point.
There is considerable doubt whether the
of the bill could be attacked

Congress has the

ground,
regulate the value thereof."
as

successfully

inflationary features
on

a

constitutional

express power "to coin money and

22

J. W. H.
2�255 U. S. 180

(1919).
(1919).
� 8.

2*255 U. S. 180, 192
22
U. S. Const., Art. I,
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Justice

S~\N September 24, 1789, Congress established at the seat of
"
government an executive department to be known as the
Department of Justice, to be headed by an Attorney General.1
Our country was new then and the inhabitants of its thirteen
states were clustered along the eastern sea-coast, more interested
in living than in law making ; more concerned with the power of
their local Justices of the Peace than with that of the newcomer
the Federal Government

or any of its agencies.
Since that
the
national
day, however,
perspective has changed greatly, due
to the expansion and drastic reorganization of our economic life.
Today, our Federal Government is a gigantic organization.
�

�

Through the years, due to various constructions of the powers
granted in Article I, Section 8 of the Constitution, with par
ticular reference to the "commerce clause", state lines have been
considered merely illusory bonds, which in fact they are, and
the governing has been taken over more and more by the powers
at Washington.
The trend has been towards centralization of
power, and as the Federal Government grew, so did the Depart
ment of Justice.
An attempt will be made here to enumerate
the divisions and some of the powers and policies of the
Department.
An outline of the Department of Justice as it exists today
may be helpful, for with such a picture in mind, as compared
with that of the first Attorney General and his few office assist
ants in 1789, one is in a better position to appreciate the
tremendous growth of the Department.
It is headed by the
officers:
The
following
Attorney General, a Solicitor General,
an Acting Assistant to the Attorney General, six Assistant
Attorneys General, an Assistant Solicitor General, a Director
of the Federal Bureau of Investigation, a Taxes and Penalties
Unit, a Director of the Bureau of Prisons, a Director of the
Bureau of War Risk Litigation, and an Administrative Assist
ant to the Attorney General.
On June 18, 1934, Congress decreed,
"That the

Director, Assistant Directors, agents, and inspectors of

the Division of Investigation of the Department of Justice are em
powered to serve warrants and subpenas issued under the authority
of the United States; to make seizures under warrant for violation
of the laws of the United States; to make arrests without warrant
for felonies

il Stat. 92

which

have

been

committed

(1789), 5 U. S. C. A. �

291

and which

(1926).

are

cognizable

1936]
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under the laws of the United

States, in cases where the person mak
grounds to believe that the person so
arrested is guilty of such felony and where there is a likelihood of
the person escaping before a warrant can be obtained for his arrest,
but the person arrested shall be immediately taken before a com
mitting officer. Such members of the Division of Investigation of
the Department of Justice are authorized and empowered to carry

ing the

arrest has reasonable

firearms."

2

This law was enacted to correct an existing defect.
For
merly, investigators had to apply to the local authorities in
order to have arrests made promptly, and this resulted in a
great deal of delay and confusion and, ofttimes, total frus
tration.3

any

On May 18, 1934, Congress decreed that whoever shall kill
special agent of the Division of Investigation of the Depart

ment of Justice while

engaged in the performance of his official
punished by death if it be murder in the first
ten
degree;
years to life for murder in the second degree; not
more than ten years for voluntary manslaughter ; not more than
three years or not more than a $1,000.00 fine, or both, for invol
untary manslaughter.4 Section 2 of the same Act also made it
duties shall be

a

federal

engaged

crime

in the

General wrote
2
3
4

kill

to

resist

or

performance
6

assault

federal

officer
The

(1934) 5 U. S. C. A. � 300a (1934)
Congress, p. 89.
48 Stat. 780 (1934), 18 U. S. C. A. � 253 (1935).
,

while

Attorney

that the Federal Government should not be

48 Stat. 1008

com-

.

Crime Laws of 73rd

"Prior to the passage of the act which made it a Federal offense to
agent of the Bureau while engaged in the performance of his official

an

duties,

any person

committing

such

a

laws of the State wherein the murder
are

a

of his official duties.5

now

tried in the Federal Courts

murder had to be tried under the
was

committed.

Such murderers

is exemplified by the case of John
life sentence for his participation with Lester
as

Paul Chase who was given a
Gillis, alias 'Baby Face' Nelson, in the killing of Inspector Samuel P.
Cowley and Special Agent Herman E. Hollis." Letter of John Edgar
Hoover, Director of Federal Bureau of Investigation, to Edward C. Hall,
March 10, 1936.
5 Id. at
781, 18 U. S. C. A.

� 254 (1935).
Attorney General to Hatton W. Sumners, Jan. 3, 1934.
The need for federal legislation is put very aptly as follows: ".
it
is the consensus of opinion that crime, in a number of its phases, has out
6

Letter of

.

.

grown the

present methods of control. Crimes of a type which once were
simple to punish now present many intricate problems
the law enforcement divisions of the local, state, and national
govern

simple
to

ments.

to solve and

This is due

have become

mainly to two facts: first, certain types of criminals
highly organized in order to evade the law enforcement officers.
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pelled to rely upon the courts of the states, however respectable
disposed, for the protection of its investigative and
law enforcement personnel.
Many of the special agents were
assaulted while in the performance of their official duties and
legislation for their protection was necessary, for resort to the
local police courts afforded but little relief. A few years ago
the warden of the federal penitentiary at Leavenworth was
seriously wounded by escaped convicts outside the federal juris
diction.
They could not be punished under any federal law,
then existing, for the shooting of the warden. The above law
prohibits the recurrence of such a travesty on justice.
A far-reaching enactment was the one wherein Congress
decreed that,
and well

"Whoever shall knowingly transport or cause to be transported,
or abet in transporting, in interstate or foreign commerce, any
person who shall have been unlawfully seized, confined, inveigled,
or

aid

by any means whatsoever
otherwise, except, in the case of a
minor, by a parent thereof, shall, upon conviction, be punished (1) by
death if the verdict of the jury shall so recommend, provided that
the sentence of death shall not be imposed by the court if, prior to
its imposition, the kidnaped person has been liberated unharmed, or
(2) if the death penalty shall not apply nor be imposed the convicted
person shall be punished by imprisonment in the penitentiary for such
term of years as the court in its discretion shall determine: Provided,
that the failure to release such person within seven days after he shall
have been unlawfully seized, confined, inveigled, decoyed, kidnaped,
abducted, or carried away shall create a presumption that such person
has been transported in interstate or foreign commerce, but such pre
sumption shall not be conclusive." 7

decoyed, kidnaped, abducted,

and held for

ransom

or

or

reward

carried away
or

Secondly, improved transportation facilities have caused certain classes of
on interstate aspects, the result being that the task of the
state and local law enforcing agencies is made exceedingly difficult."
Legis. (1934) 5 Det. L. Rev. 24, 25.
State lines were barriers to none but federal agents, and criminals by
crossing state lines, if later captured, profited by the fact that witnesses
against them were beyond the process of the authorities trying them.
Legis. (1935) 21 Va. L. Rev. 568.
And
"Crime has been designated as 'the great sewer of society'
yet, because of its very stench and misery and sordidness, it is a subject
which must receive the careful study of American lawyers and American
laity." Hon. Joseph B. Keenan, Assistant Attorney General of the United
States, Enlisting Public Opinion in the Fight Against Crime (1934) 20
crimes to take

.

.

.

A. B. A. J. 628.
7 47 Stat. 326
(1932) , as amended by 48 Stat. 781 (1934) , 18 U. S. C. A.
408a
(1935).
�
"The Lindbergh Act purports to rest on the commerce power of Con-
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This extends federal jurisdiction to persons who have been
kidnaped and held, not only for reward, but for any other
reason, except that a kidnaping by a parent of his child is spe
cifically exempted.8 The purpose of the provision relative to
Briefly it makes the act of knowingly transporting a kidnaped
a state boundary a Federal crime, punishable by fine and
person
imprisonment in the Federal Courts. The primary question, of course,

gress.

across

is whether the act made criminal constitutes interstate

That

commerce.

transportation of a person across a state boundary line is interstate
commerce has been definitely established in the cases under the Mann
White-slave Act (Hoke v. United States, 227 U. S. 308). There the statute
was upheld, however, on the ground that the transportation was to facili
In the case of
tate the commission of a wrongful act at the destination.
the kidnaping statute, the actual crime has been committed before the
transportation begins. That this distinction is of no consequence, how
ever, is clearly indicated by the decision sustaining the validity of the
the

statute which makes it

a

Federal crime to transport

a

stolen automobile

(Brooks v. United States, 267 U. S. 432). Here
too, as in the case of the kidnaping statute, the crime has been committed
before the interstate transportation begins. Indeed, the kidnaping statute
seems to present a stronger case for constitutionality than either the
in interstate

commerce.

White Slave Act

the Stolen Automobile Act.

It is stronger than the
foreign jurisdiction is in
itself one of the elements of the common law crime of kidnaping, and
the crime may thus be regarded as substantially continuing at the moment
of crossing the state line, which is not the case with the completed act of
theft. It is stronger than the White-slave Act because the wrongful con
duct sought to be prevented by the denial of the facilities of interstate
commerce is a common law felony, while the immoral act sought to be
discouraged by the White-slave statute is not even a common law crime.
"If the Federal Government may not
aid and support and supple
ment the law enforcement agencies of the states then indeed it would
seem that the states have bought their membership in the Union at too
high a price. Federal power, which under the Constitution sets a limit
to state power, must be able to come to the aid of the states beyond that
limit if the Union is worth while." Hon. John Dickinson, Assistant Secre
tary of Commerce, Crime and the Constitution (1935) 21 A. B. A. J. 739,
740, 743.
"Since the passage of the Federal Kidnaping Act on June 22, 1932, 59
actual cases of kidnaping have been investigated and solved, resulting in
133 convictions with the imposition of the following sentences: 28 life, 4
death, and 1,818 years, 11 months, and 2 days." Letter of John Edgar
Hoover, Director of Federal Bureau of Investigation, to Edward C. Hall,
March 10, 1936.
or

Stolen Automobile Act because the removal to

a

.

.

.

.

.

.

8

Crime Laws of 73rd Congress, p. 89.
"Interstate kidnapers no longer elude justice because of state barriers.
Congress has achieved about as much as is possible in this field in the
The burden of the battle against crime now
way of legislative definition.
rests with law enforcement agencies.
They must be strengthened and
.

.

.

made

more

efficient." Note

(1934)

1 Law

and

Contemporary Problems 444.

696

GEORGETOWN LAW JOURNAL

the

[Vol.

24

day detention is to clear up border-line cases, justify
ing federal prosecution in numerous instances in which such
prosecution might have been questionable formerly.9 The legal
ity of such a presumption would seem to be within the rule
laid down by the United States Supreme Court in Railroad Co.
v. Turnipseed,10 in which the Court said:
seven

"That a legislative presumption of one fact from evidence of
another may not constitute a denial of due
process or a denial of the
equal protection of the law, it is only essential that there shall be
some rational connection between the fact
proved and the fact pre

sumed, and that the inference of
not be

unreasonable

so

as

It has been held that
or

a

conspiracy to transport,

to be

statute prohibiting
a

is within the power

merce

fact from proof of another shall
purely arbitrary mandate."

one

a

transportation of,
kidnaped person in interstate com
of Congress.11
The authority of

Congress to keep the channels of interstate commerce free from
immoral and injurious uses has been sustained frequently and
is no longer open to question. To prohibit the use of the chan
nels of interstate commerce to facilitate the crime of kidnaping
is clearly within the power of Congress.12
Also, in a statute
for
such
"term
of
authorizing imprisonment
years" as the court
in its discretion shall determine, for transportation of, or con
spiracy to transport, a kidnaped person in interstate commerce,
the words "term of years" were held not to be used in the tech9

Crime Laws of 73rd

19

219 U. S.

"Bailey

v.

"There is

a

Congress,

p. 89.

35, 43 (1910).
United States, 74 F. (2d) 451 (C. C. A. 10th, 1934).
domain which the

States cannot reach and

over

which

power; and if such power be exerted to control what
it is an argument for
its legality." Hoke v.
not against

Congress alone has

the State cannot,
United States, 227 U. S. 308, 321
Rev. 489.

12Caminetti
".

.

.

v.

�

(1913).

�

See

United States, 242 U. S.

Legis. (1935)

470,

491

it is not difficult to understand that while

48 Harv. L.

(1916).
kidnaping could

not

federal crime per se, yet, if its perpetrators should transport
the kidnaped person across State lines, then it does no violence to the
be made

a

decisions, that this is commerce, and that the
given jurisdiction over the act, if Congress,
in the exercise of the power of regulation vested in it by the Constitution
so declares, with the principal of dual sovereignty still intact and the State
still supreme in its own particular jurisdiction."
Hugh A. Fisher and
Matthew F. McGuire, Attorneys in the Criminal Division of the Depart
ment of Justice, Kidnaping and the So-called Lindbergh Law (1935) 12
N. Y. U. L. Q. Rev. 646, 660.
term to hold in view of the

Federal Government

can

be
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attributable thereto when

sense

lands,

and it

was

697

applied to

an

estate in

further held that such statute authorized

sentence, since the sentence

was

tantamount to

a

a

life

sentence for

a

definite term of years greater than the possible life span of
the defendant.13
The sentence of a woman, convicted of con

spiracy

to

kidnap and hold for ransom,
Attorney General or his

United States

confinement in

a

to the

custody of the

authorized agent, for
federal institution for women during her life,

held not to be

arbitrary, excessive, or contrary to the above
Kidnaping is a heinous offense, and a sentence of life
imprisonment for conspiracy to transport a kidnaped person in
interstate commerce, which sentence was within statutory lim
its, was held not to be "cruel and unusual punishment" within
constitutional inhibition.13
It has been held, under this Act,18
that persons who knowingly joined in a conspiracy to kidnap
for ransom and transport a kidnaped person in interstate com
merce while he was being held for ransom at their ranch, and
who performed overt acts in fulfillment of conspiracy, became
coconspirators, though the victim's transportation in interstate
was

Act.14

commerce

had terminated.17

Under the

same

Act it has been

agreeing, with knowledge of the conspiracy
to kidnap a certain person and transport him in interstate com
merce and hold him for ransom, to join the conspiracy and
exchange the ransom money for unidentifiable currency, became
a party to the conspiracy with the same effect as if he had joined
it at its inception.18
Having thus briefly noted the recent extension of the juris
diction of the Department of Justice in criminal matters, it
might be interesting to touch upon a few collateral points. In
connection with his opinions, i.e., the opinions of the Attorney
held that

a

person

13

Bailey v. United States, 74 F. (2d) 451 (C. G. A. 10th, 1934).
"Kelly v. United States, 76 F. (2d) 847 (C. C. A. 10th, 1935).
is
Bailey v. United States, 74 F. (2d) 451 (C. C. A. 10th, 1934).
"The interstate character of many forms

of crime

...

is

a

factor

constantly increasing importance. The modern criminal has learned
that there is a certain security in the twilight zone between state and
Pressure of necessity is constantly widening the
Federal jurisdictions.
Homer J. Cummings, Attorney General of the
field of Federal activity."
United States, United States News, Nov. 27, 1933, at 9.
See Comment
(1934) 32 Mich. L. Rev. 378.
16 47
Stat. 326 (1932), as amended by 48 Stat. 782 (1934), 18
U. S. C. A. � 408c (1935).
17 Shannon v. United
States, 76 F. (2d) 490 (C. C. A. 10th, 1935).
isskelly v. United States, 76 F. (2d) 483 (C. C. A. 10th, 1935).
of
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General, it is interesting to note that the President may call
for opinions not only as to questions of law, but also upon any
subject relative to the duties of his office.19 Other Departments
of the government also rely upon the head of the Department
of Justice.

His relation to any one of them, in reference to
law suits, is that of counsel to client, determining matters of
law, but leaving all considerations of mere administrative ex
to the proper department.
While there is no specific federal statute empowering the
Attorney General to bring actions and suits in the name of the
United States, the power to do so resides in him as head of the

pediency

Department of Justice,20 and no suit to which the United States
is a party can be compromised without his permission.21
He is authorized to appoint officials for the investigation of
official acts, records, and accounts of marshals, attorneys, clerks
of courts, United States Commissioners, referees, and trustees.22
Further, he has vested in him general power over the accounts
of the United States marshals, and his decision of any point
connected with the subject is conclusive and not subject to col
lateral attack by the courts.23
The Department is subject to the close scrutiny of the Con
gress, and the Attorney General must make a report, at the
commencement of each regular session, of the business of the
Department of Justice for the last preceding fiscal year.24 The
Department may be likened to a youthful federal policeman,
having power, brains, and ability, with the right, the privilege,
and the duty to use them.
P. T. R.
"23 Ops. Att'y Gen. 360
2<>
2i

22

(1901).

United States, 38 App. D. C. (1912).
United States v. Beebe, 180 U. S. 343 (1901).
Cohen

v.

48 Stat. 537 (1934), 5 U. S. C. A. � 301 (1935).
23Schloss v. Hewlett, 81 Ala. 266, 1 So. 263 (1887).
24 16 Stat. 164
(1870), 5 U. S. C. A. � 333 (1926).
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NOTES
BANKS AND BANKING� Preferences in Insolvent National Banks.
When a national bank (or any other financial institution) becomes
insolvent, its depositors are stunned by the collapse. It is inevitable that
these creditors should attempt (however groundless be that attempt) to
salvage their deposits in full by having them preferred to those of fellow
creditors entrapped by the same common disaster. That his deposit (in
the absence of special circumstances) gives rise to but a mere debtorcreditor relation between himself and the bank, is difficult for the average
depositor to realize. Consequently when the catastrophe occurs1, there
is always a palpable tendency among these depositors to have their claims
elevated to the dignity of preferential ones. The courts have had to meet
this situation, and there is laid down, as a result, a myriad of precedents
for guidance in coping with the innumerable priority claims presented.
The desired office of this treatise is to photograph those precedents, enlarge
their scope by the discussion of the more recent cases and to sketch the
indispensable prerequisites to the granting of a preferred claim. But it
must be borne in mind that what is to follow has reference only to the com
mercial department of a national bank, and not to its trust department.

Preferences
In

in General

could this discussion begin than by refer
governing the distribution of the assets of an
insolvent national bank.
The National Banking Act 2 provides that,
after full provision has been made for refunding to the United States any
deficiency in redeeming the notes of such association, "the Comptroller shall
make a ratable dividend of the money so paid over to him by such receiver
on all such claims as may have been proved to his satisfaction or adjudicated
in a court of competent jurisdiction, and, as the proceeds of the assets of
such association are paid over to him, shall make further dividends on
all claims previously proved or adjudicated ..." According to the letter
of the statute, therefore, all general creditors (subject to a few so-called
exceptions) share on a pro rata basis in the distribution of the assets.3
Claims to be ratable must be estimated as of the same point of time, which
is the date of the declaration of insolvency.4 The laws of the United
ence

no

logical

more

manner

to the federal statute

1

As to how

a

national bank may become insolvent and when the

Comptroller of the

Currency is authorized

to appoint a receiver, see Note (1935) 23 Geo. L. J. 849.
J13 Stat. 114 (1864), 12 U. S. C. A. � 194 (1926).
�According to the case of Irons v. Manufacturers' Nat'l Bank, 17 Fed. 308 (N. D. III.
1883), decided only a few years after the passage of the Act, the manifest intention of the
National Banking Act is a distribution of its assets, in case a bank becomes insolvent,

equally
*

among

As

all the unsecured creditors.

was

unequivocally stated in White

v.

Knox,

111

business of the bank must stop when insolvency is declared.
can be made after that.
The only claims the Comptroller
of the

S.

R. S.
can

784, 787
sec.

6228.

(1884):
No

"The

new

debt

recognize in the settlement

affairs of the bank

the adjudication
the insolvency.

are those which are shown
by proof satisfactory to him or by
competent court to have had their origin in something done before
It is clearly his duty, therefore, in paying dividends, to take the value
of

of

a

the claim at that time

National

liams,

U.

Bank of

101 Fed.

as

the basis of distribution,"

Jacksonville,

943

173

U.

S.

(C. C. A. 8th, 1900).

131

(1899)

(Italics author's.)
;

and American

See also Merrill
Nat'l

Bank

v.

v.

Wil
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States prescribe two cases in which there are preferences in the distribu
an insolvent national bank's assets:
One case has already been
mentioned, namely, any deficiency in the redemption of the bank's circu
lation notes.5
Another priority prescribed by federal statutes is certified
tion of

checks given to the United States in payment of customs
certain taxes.7 There is one other federal statute8 which

duties6 and
to the

gives

priority over creditors as against an insolvent estate. But
this statute cannot be applied to demands against insolvent national banks ;
for the provisions of that law and of the National Banking Act being, as
applied to demands against national banks, inconsistent and repugnant, the
United States

former must

yield to the latter, and is, to the extent of the repugnancy,
superseded by it. The Supreme Court of the United States dispelled any
ambiguities that might have been prevalent as to the applicability of this
statute to insolvent national banks in the renowned

National Bank

United States9 wherein it

case

said:

of Cook County

"These

provisions
[of the National Bank Act] must be deemed, therefore, to withdraw nation
al banks, which have failed, from the class of insolvent persons out of
whose estates demands of the United States are to be paid in preference to
the claims of other creditors. The Law
giving priority to the demands
of the United States against insolvents, cannot be applied to demands
against those institutions." (Italics author's.)
v.

.

National banks

.

was

.

creatures of the Federal

Government, created for
they are subject to the paramount authority
of the United States. Not infrequently several of the states have been
unmindful of this axiomatic doctrine and have (unsuccessfully, of course)
attempted to define the duties or control the affairs of a national banking
association. Such attempts, whenever they conflict with the laws of the
United States, frustrate the purpose of the national legislation, or impair
the efficiency of such agencies, are absolutely void.10
Therefore, the

a

public

5

Stat.

13

are

purpose, and

as

such

114

(1864), 12 U. S. C. A. � 194 (1926), cited note 2, supra. And see
Colby, 21 Wall. 609 (1875).
�37 STAT. 733 (1913), 19 U. S. C A. � 198 (1926). This priority runs in favor of the

First Nat'l Bank
United

States

v.

and

not

in

favor of

the

maker

of

the

check.

Usually the United States

elects to proceed directly against the maker, and this eliminates any such preference.
*

Ibid.

81 STAT. 676

(1799), 31 U. S. C. A. � 191 (1926). Similarly there is nothing in the
(1924), 38 U. S. C A. � 471 (1924)] which entitles
priority from assets of an insolvent national bank. Spicer v. Smith, 288

World War Veterans' Act [43 Stat. 615
veteran funds to

U. S. 430
9

See Note

(1933).

(1933) 46 Harv. L. Rev. 532.

Therefore, where postal and money order funds have
445, 451 (1883).
been deposited by a deputy postmaster, without security, in a national bank which sub
sequently becomes insolvent, a bill by the United States claiming a priority over other
creditors was dismissed.
Also see Jackson v. United States, 20 Ct. CI. 298 (1885) ; and 13
107

U.

S.

imperative is this provision [for ratable distribution]
a preference to the United States."
Empire
Stete Surety Co. v. Carroll County, 194 Fed. 693 (C. C A. 8th, 1912).
"Davis v. Elmira Sav. Bank, 161 U. S. 275 (1896) ; Easton v. Iowa, 188 U. S. 220
(1903) ; First Nat'l Bank v. California, 262 U. S. 366 (1923).
The doctrine of non-interference by a state with the operations of a national bank
gives the latter protection from measures essentially inimical to national banks, frustrating
Clement Nat'l Bank u. Vermont, 231 U. S.
their purpose or impairing their efficiency.
Ops.

Att'y

Gen.

that it repeals

120

(1913).
In Jennings

upon in

Sec.

628

13

(1935)
of

(1871).

"So

former act of Congress giving

a

o.

23

Bank

United States Fid. & Guaranty Co., 294 U. S. 216

(1935)

[commented

Geo. L. J. 534], Mr. Justice Cardozo, speaking for the Court,

Collection

Code

(Indiana Act, 1929,

c.

164)

giving

a

held that

preference

in

the
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national bank closes its doors because of insolvency, (and a
appointed by the Comptroller of the Currency) ,n the federal law
becomes the law which controls the distribution of its assets, and state law
cannot be allowed to displace the federal law looking to a ratable distribu
tion among the creditors.12 It is immediately obvious that in no other
way could there be unity of administration, and a carrying out of the
federal mandate of equality.
In other words, no priority as regards
national banks can be given by state legislation-13 This rule, however, has
no applicability as to liens existing against the bank before suspension, as,
for example, mortgages, judgment liens, or an attorney's lien,14 but such
liens are not real cases of preferences or priorities.
moment

a

receiver is

already been said, the impression might be that under
(save the exceptions previously mentioned) are prefer
ences granted.
This, of course, would be highly fallacious. For, even in
the face of the ratable distribution provision, there is a class of cases where
so-called preferences are given to certain creditors. If the creditor seeking
priority from insolvent national bank assets can positively and affirmatively
show that the receiver has in his possession, among the assets, identifiable
property belonging to the claimant, then he may be allowed to reclaim his
property; otherwise the creditor must assume the role of a general creditor
and share ratably in the distribution of the assets. To allow any other pro
cedure would unfairly and inequitably make irretrievable the claimant's
own property, to which the bank has no title. It would, in fact, be a taking
of the claimant's property to pay off the bank's creditors; and refusing the
claim would permit what belongs to the claimant to be distributed to the
general creditors of the bank, thereby giving them an unjust benefit and
an unfair advantage.
The manifest injustice and inequality of any such
retention was succinctly and intelligibly stated by the Supreme Court of
From what has

no

circumstances

proceeds of collection items, irrespective of tracing, was, as applied to national
banks, plainly inconsistent with the system of equal distribution established by the federal
law.
These cases were cited by the Court in support:
Davis v. Elmira Sav. Bank, supra;
Texas & P. Ry. Co. v. Pottorff, 291 U. S. 245 (1934) ; Lewis v. Fidelity & Dep. Co., 292
U. S. 559 (1934) ; Easton v. Iowa, supra; Cook Co. Nat'l Bank v. United States, 107 U. S.
445 (1883).
amount of

A national bank

an artificial legal entity, created to facilitate
the transaction of
A state cannot,
authority of the laws of the United States.
through its legislative department, define the duties of national banks or control their
affairs whenever such attempted exercise of authority expressly conflicts with the laws of

fiscal

affairs

under

the United States.

is

the

State

ex

rel. Barrett

v.

First Nat'l Bank, 297 Mo.

397,

249 S.

W.

619,

30 A. L. R. 918 (1923).

See

also

Phillips

v.

Yates

Center Nat'l

where it is said, that with respect to
ence

on

the ground that funds

on

a

Bank, 98

national bank

deposit

were

of

a

no

Kans.
state

383,
law

public choracter.

however, subject to the state law unless that law interferes with the
Lewi^ v. Fidelity & Dep. Co., supra.

158

Pac.

23

could create

a

(1916),
prefer

A national bank is,
purposes

of its

crea

tion.

11

Supra note 2.

a

Supra note 10.

"First Nat'l Bank

v. Seldon, 120 Fed. 212
(C. C. A. 7th, 1903), 62 L. R. A. 559.
Sweat, 65 F. (2d) 109, 110 (C C A. 5th, 1933), wherein it was stated:
"Liens arising by operation of state law prior to the failure of a national bank are not
invalidated by receivership proceedings under R. S. � 5234 (12 U. S. C A. � 192)." The cele
brated case of Scott v. Armstrong, 146 U. S. 499, 510 (1892), was cited in support, wherein
".
it was said:
liens, equities, or rights arising by express agreement, or implied from
the nature of the dealings between the parties, or by operation of law, prior to insolvency
and not in contemplation thereof, are not invalidated."
(Italics author's.)

"Webster

v.

.

.
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Armstrong:15 "The requirement as to ratable
belongs to the bank, and that which
the time of insolvency belongs of right to the debtor does not belong to

the United States in Scott

dividends, is
at

[Vol.
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to make them from what

the bank."

When

attempt by

an

nomer;

to

for,

creditor and to

a

creditor to

recover

from the bank his

own

preferred claim,
(technically speaking) a mis
permit the return of property rightfully belonging to the
which the bank has no claim is not to prefer such claimant

property is labelled

that is

a

general creditors in the distribution of the assets of the insolvent
institution; it is but to return property which is no part of the bank's
assets, and to which the general creditors thereof have no right in equity.
A formula recognizing this fact has now been worked out by the courts
for the establishment of these so-called preferred claims.
Creditors now
seeking to impress in their favor a trust upon the assets of an insolvent
national bank must establish from their transactions with the bank before
suspension three indispensable requisites :
First, the claimant must show the existence of a trust or fiduciary
relation between himself and the bank before the calamity of insolvency
occurred, thereby establishing his title to the res when the bank assumed its
the

over

possession.10
Second, he must show that his particular property enhanced, aug
mented, or increased the assets of the insolvent bank, or that existing assets
were definitely segregated.17
Third, he must show that his property can be traced as an identifiable
res

into the swollen assets and in the hands of the receiver.18
The

case

of In

re

13

146 U. S.

"See

499, 510

Keyes

v.

Wall. 483
148 U.

S.

(1873)
412

;

v.

& I.

Millard,

Phoenix Bank

(1893)

;

piecemeal, by

first

declares that pre

determining whether such

(1892).

Paducah

Bank of the Republic

19

Westside- Atlas National Bank

ferred claims cannot be tried

Blakey

v.

10

R.

Co., 61

Wall.

152

F. (2d)
611 (C C A. 6th, 1932); Nat'l
(1870) ; Planters' Bank v. Union Bank, 16

Risley, 111 U. S. 125 (1884)
Brinson, 286 U. S. 254 (1932)

o.

Manhattan Co.

;
;

Wisdom

v.

v.
Blake,
Keen, 69 F.

349 (C. C A. 5th, 1934) ; Clark v. Boston-Continental Nat'l Bank, 9 F. Supp. 81
(D. Mass. 1934) ; Central Nat'l Bank v. Connecticut Mut. Life Ins. Co., 104 U. S. 54 (1881) ;
Brownell �. Turman, 75 F. (2d) 913 (C C A. 7th, 1935).
And see Colorado Milling &
El. Co. v. Cunningham, 7 F. Supp. 965 (D. Mass. 1934) ; Kershaw o. Jenkins, 71 F. (2d)

(2d)

(C. C. A. 10th, 1934) ; Atlantic Gypsum Co. v. Federal Nat'l Bank, 76 F. (2d) 59
(C. C. A. 1st. 1935) ; City of Lincoln v. Ricketts, 77 F. (2d) 425 (C. C. A. 8th, 1935) ;
Hanna v. Consolidated School Dist., 78 F. (2d) 374 (C. C. A. 8th, 1935) ; Converse Rubber
Co. v. Boston-Continental Nat'l Bank, 12 F. Supp. 887 (D. Mass. 1935).
"Old Company's Lehigh v. Meeker, 294 U. S. 227 (1935); Larabee Flour Mills v.
647

(2d) 146 (S. D. Ga. 1931) ; Empire State Surety Co. v.
(C. C. A. 8th, 1912) ; American Can Co. v. Williams, 176 Fed.
816 (W. D. N. Y. 1908) ; Mark v. Westlin, 48 F. (2d) 609 (D. Minn. 1931) ; Spradlin v.
Royal Mfg. Co., 73 F. (2d) 776 (C. C. A. 4th, 1934) ; Lifsey v. Goodyear Tire Co., 67 F.
(2d) 82 (C. C. A. 4th, 1933) ; Allied Mills v. Horton, 65 F. (2d) 708 (C. C. A. 7th, 1933).
18
Jennings, Receiver v. United States Fid. & Guaranty Co., 294 U. S. 216 (1935);
Swan v. Children's Home Soc, 67 F. (2d) 84 (C. C. A. 4th, 1933) ; Edisto Nat'l Bank v.
Bryant, 72 F. (2d) 917 (C. C. A. 4th, 1934), [commented upon in (1934) 23 GEO. L. J.
129] ; Lucas County v. Jamison, 170 Fed. 338 (S. D. Iowa 1908) ; American Can Co. v. Wil
liams, 176 Fed. 816 (W. D. N. Y. 1908) ; Blakey v. Brinson, 286 U. S. 254 (1932), 82
A. L. R. 1288 (1933) ; Farmers Nat'l Bank v. Pribble, 15 F. (2d) 176 (C. C. A. 8th, 1926) ;
Brownell v. Turman, 76 F. (2d) 913 (C. C. A. 7th, 1935) ; Poweshiek County v. Mer
chants Nat'l Bank, 209 Iowa 467, 228 N. W. 32 (1929), Note (1933) 82 A. L. R. 39 (and
See also 4 BoGEBT, Trusts (1935) �� 921-930.
annotation beginning on page 46).
First Nat'l Bank of Dublin, 52 F.
Carroll County, 194 Fed. 593

"78 F.

(2d) 395 (C. C. A. 7th, 1935).
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deposits constitute trust funds, and leaving questions as to whether they
augmented the bank's assets and can be traced into receiver's hands for
subsequent determination, even though the parties are willing to do so.
It is incumbent upon the one seeking the preference to carry the burden of
establishing the existence of these essentials; ambiguities or doubts are re
solved in favor of the receiver as trustee for the general creditors.20 This obli
gatory duty is not infrequently onerous; and if the plaintiff fails to sustain
this burden, his claim topples from a preferential status into that of a com
mon creditor.21
But in American Surety Co. v. Jackson,22 the court stated
that there is a presumption that trust funds have not been wrongfully mis
applied or criminally used by the officers of the bank, and as a necessary
corollary it followed that, after proof that the trust funds came into the
hands of the receiver, "the burden was on the bank or its successor in inter
est to prove that the trust funds or some part of them were in fact wrong
fully misappropriated or criminally used by the bank." (Italics author's.)
Such an anomaly becomes weakened upon more than superficial reasoning.
For it is inconceivable how (without overriding reason), by a pyramid of
presumptions, the burden of tracing trust funds can be shifted from the
claimant, where it naturally belongs, and imposed upon the general cred
itors, who are blameless.
The suspension of a national bank leaves as a vestigial, not uncom
monly, a seemingly inextricable mass of tangled and complicated matters
surrounding the highly complex problem of dispensing with the multifarious
situations which arise in coping with these so-called preferences. Further
elaboration on these essential prerequisites (to some extent, at least) might
not, therefore, be superfluous.
The Trust
I.

or

Fiduciary Relation

Generally Speaking.

When a deposit of money or valuables is passed over the counter of a
national bank, it partakes either of the nature of a general deposit or a
special deposit. There is a marked difference between the two; and the
exact determination of the character of the

deposit is obviously not unim
general deposit, the instant the money is
deposited it becomes the property of the bank giving rise to but a debtorcreditor relation,23 the bank enjoying the liberty (like debtors generally)
to use it as its own;24 while in the case of a special deposit, no title to the
money is acquired by the bank, which assumes merely the charge or cus
tody of the property, without authority to use it as its own. The relation
created (unlike that in the case of a general deposit) is that of bailor and
bailee, and if the depositary converts or mingles money held under such
circumstances, a right arises in the special depositor, subject to the require
ment of augmentation and tracing, to reclaim his property.
portant; for, in the

case

of

a

30
Schuyler v. Littlefield, 232 U. S. 707 (1914) ; Empire State Surety Co. v. Carroll
County, 194 Fed. 593 (C. C. A. 8th, 1912) ; Connolly v. Lang, 68 F. (2d) 199 (C. C. A. 7th,
1933). And see cases in note 16, supra.
aiBlumenfield v. Union Nafl Bank, 38 F. (2d) 455 (C. C. A. 10th, 1930).
**
24 F. (2d) 768. 770 (C. C. A. 9th, 1928).
33
Bank of Republic v. Millard, 10 Wall. 152 (1870) ; New York County Nafl Bank
Massey, 192 U. S. 138 (1904).
M
Jennings, Receiver v. United States Fid. & Guaranty Co., 294 U. S. 216 (1935).

v.
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County Bank,25 the Supreme Court said : "All
classes, namely: those
in which the bank becomes bailee of the depositor, the title to the thing
deposited remaining with the latter; and that other kind of deposit of
money peculiar to banking business, in which the depositor, for his own
convenience, parts with the title to his money, and loans it to the banker;
and the latter, in consideration of the loan of money and the right to use
it for his own profit, agrees to refund the same amount or any part thereof,
In Marine Bank

v.

Fulton

deposits made with bankers

on

may be divided into two

demand."26
In the absence of any

agreement showing the contrary, the presump
a general one; the burden, therefore, of

tion is that every

depositor is

showing differently

rests upon him who seeks to.27

no particular formula for the contract involved in
making a special deposit. It grows out of the mutual intention and under
standing of the parties; and, generally speaking, the test of a fiduciary
relation is : Was it the intention of the depositor that the bank should have
the right to commingle the deposit with its own money?28 If this be shown,
29 and the existence of a trust is
any fiduciary relation is quickly dispelled
negatived; for if a fiduciary relation exists, the bank may not so com
mingle.30

The law discloses

In determining whether a given transaction gives rise to a trust rela
tionship, the nature of that particular transaction should itself be first
"2 Wall. 252
where this

See also Minard

(1865).

language

v.
Watts, 186 Fed. 245, 246 (D. Kan. 1910;,
[the deposit were] general, complainants parted with

"If

appears :

their title to

the funds deposited, the relation of debtor and creditor was by the act of
deposit created between complainants and the Bank, and the obligation undertaken by the
Bank was to pay over the amount of the deposit to the successful complainant in the
litigation between them which occasioned its making, and, the Bank having failed mean

while,

complainants

Bank.

If, however,

entitled

only to prorate with the general creditors of the
special, complainants did not by the act of deposit
part with the title to the particular funds deposited, the Bank had no right to mingle the
moneys deposited with its own property, or to use the same, and must return the identical
funds deposited ; for it then occupies the position
of a bailee and not a debtor."
And
are

now

the deposit

was

...

Keyes

v.

Paducah & I.

"special deposit,"
1933).

see

R. Co.,

Bridge

v.

F.

61

(2d)

611

(C. C. A. 6th, 1932).

First Nat'l- Bank

Detroit, 5 F.

�

For

Supp. 442

a

definition of

(E. D. Mich.

MId. at 256.
"Marine Bank

Fulton

County Bank, 2 Wall.

252 (1865) ; Minard v. Watts, 186
Sugar Corp. v. Thompson, 13 F. (2d) 829 (C. C. A.
8th, 1926) ; Bank of the Republic v. Millard, 10 Wall. 152 (1870) ; 1 Morse, Banks and
Banking (5th ed. 1917) � 186; Keyes v. Paducah, 61 F. (2d) 611 (C. C. A. 6th, 1932) ;
Thompson v. Beitia, 69 F. (2d) 356 (C. C. A. 9th, 1934).

Fed. 246

28

;

Northern

See Commercial Nat'l Bank

v.

(C. C. A. 6th, 1932)
(C. C. A. 8th, 1926).

61

F.

v.

(D. Kan. 1910)

(2d)

611

;

Armstrong, 143 U. S.
Northern Sugar Corp.

50
�.

(1893) ; Keyes v. Paducah,
Thompson, 13 F. (2d) 829

20
If one person pays money to another, it depends upon the manifested intention of
parties whether a trust or a debt is created. If the intention is that the money shall be
kept or used as a separate fund for the benef.t of the payor or a third person, a trust is

the

created.
use

If the intention is that the person receiving the money shall have the unrestricted

thereof, being liable

payor

or

to

a

to pay

third person,

a

a

similar amount, whether with

debt is created.

without interest, to the

or

Restatement, Trusts

(1935) � 12.
lucid

See also
article

by
For the circumstances important in
(1921), 21 Col. L. Rev. 507.
determining the intention of the parties, see Restatement, Trusts (1935) � 12 (g).
30
Restatement, Trusts (1935) � 179.
Gartner
Mr.

v.

Justice

Cassatt,

313

Stone in

Pa.

491,

169

Atl.

889,

890

(1934)

;

and

a

very
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examined without respect to any
labelled by the parties.31

mere
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words

by which the transaction

was

The bank does not necessarily become a "bailee," "trustee," "agent,"
"guardian," as to a particular deposit merely because such terms are
employed in the agreement thereto; for if, from the nature of the trans
action, a debtor-creditor relation exists, it is inapprehensible how the addi
tion of such words can operate to change the character of that deposit.
or

recently spoken some words helpful in determining
deposit. In John L. Walker Co. v. Alden et al.,32
the court pointed out one strong circumstance repelling the birth of a
fiduciary relation when it said: "Payment of interest springs out of a
debtor-creditor relation. One does not receive interest from property; he
receives interest from a loan, while from property he receives profits.
Consequently payment of interest is inconsistent with the existence of a
trust relationship." It is quite obvious, and the courts generally hold, that
an agreement to pay interest necessarily implies the right of the bank to
The courts have

the

precise

nature of the

the money; that it is not consistent with the relation of bailee and
of any presumption of a trust relationship.33

use

bailor, but destructive

Money left with the bank for future investment which is entered and
posted in the books of the bank the same as any regular deposit, and
mingled with the funds of the bank, and for which the depositor receives
an ordinary pass book, (italics author's) does not, it was held in W etherell
v. O'Brien,34 constitute a special deposit.
It must not be understood that where

fiduciary deposits trust funds
so deposited are
trust funds does not of itself make the deposit a special one. And so in
Paul v. Draper 33 where a guardian deposited a trust fund with a bank
as an ordinary deposit, and it was mingled with the other funds of the
bank, on the insolvency of the bank the cestui que trust was held not
entitled to a preference over other creditors merely because the bank was
aware that the fund was a trust fund, but, in order to entitle the cestui to
in

a

bank

31

as

a

general deposit, the

a

fact that the funds

case of McKay v. Atwood,
10 F. Supp. 475 (W. D. Pa. 1934), aff'd,
(C. C. A. 3rd, 1935), there was an agreement reciting that a national
bank was a holding agent for securities placed in its care by trustees of an estate, and a
disbursing agent for funds realized from income and sale of securities ; the receipt recited
that the bank would keep separate account of securities and moneys of the estate, which
was not, however,
to prevent the bank from carrying moneys in a proper account until
distributed to the heirs.
The relation created was held to be that of debtor and creditor,
and not that of trustee and trustor, and hence the balance remaining on account was not
a preferred claim upon insolvency of the bank.
22
6 F. Supp. 262 (E. D. 111. 1934).
As respects priorities, debtor and creditor rela
tionship between bank and depositor held not altered by unsigned written agreement,
accepted by both parties, purporting to create trust, where parties contemplated signing
of agreement and signing was prevented by bank's closing.
State Y. M. C. A. v. Picher,
8 F. Supp. 412 (D. Maine 1934).

76

F.

In the recent

(2d)

33

1014

Id. at 267.

Scammon

v. Kimball, 92 U. S. 362
(1876) ; McNulta v. West Chicago
(C C. A. 7th, 1900).
M140 111. 146, 29 N. E. 904 (1892) ; and in the recent case of Atlantic Gypsum Co. v.

Park Comm'rs, 99 Fed. 900

Federal Nat'l

by contract
and

on

to

Bank, 76 F. (2d)
deposit $5,000 in

59

(C. C. A. 1st, 1935), where promisor, being obligated
with the bank, delivered check to assistant cashier,

escrow

his advice took deposit certificate and returned it endorsed in blank

to

be held

as

deposit under contract, promisee held not entitled to a preference, because deposits with a
national bank, evidenced by deposit certificate, create only debtor-creditor relation.
35
158 Mo. 197, 59 S. W. 77, 81 A. L. R. 296 (1900) ; and observe cases therein cited.
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it must have been a special deposit creating a trust relation,
merely the relation of creditor and debtor. Likewise in the case
of moneys raised by taxation, the county officers may be trustees of such
moneys, but, when a deposit of them is made, the bank is but a debtor to
the depositing officer, and in Board of County Commissioners v. McFerson 36
it was very properly held that no trust (in the absence of a trust ex
maleficio) arose.
But if, on the other hand, as in Poisson v. Williams,3'' the bank is itself
a trustee under a deed of trust securing the payment of bonds and as such
trustee receives money, the bank holds the proceeds, as regards priority,
a

preference,

and not

as

trustee of

It

was

an

express trust.

held in

Thompson

v.

Beitia

38

that

one

who sent to the cashier

ring for sale and deposit of the proceeds (less
a commission) in another bank was not entitled to a preference where the
cashier deposited proceeds in his own bank, which later failed and in which
the owner of the ring formerly had an account, and the deposit was recog
nized by the owner as a general one.
of

a

national bank

a

diamond

question has recently been put before the various courts: Are
deposited by a trustee in bankruptcy in a depository national bank

This
funds

held in trust

so as

to entitle such trustee upon the failure of the bank to

payment in full? This question was emphatically answered in the negative
by In re Battani 39 and In re Ecklund,40 wherein it was held that bankruptcy
receivers' or trustees' deposits in a depository national bank, designated in
pursuance of the Bankruptcy Act, are general deposits, not in custodia legis,
and not entitled to a preference.
The depositor's money is often placed in a national bank in pursuance
of an order of court.
Does this alone create the fiduciary relation?
In
In re Holden,41 a guardian made a deposit of his infant ward's funds in a
national bank pursuant to a court order, and upon insolvency of the
bank the contention was advanced that a deposit made by an order of court
created a special deposit. The contention was correctly rejected and it was
held that a guardian's deposit of his ward's funds in a bank pursuant to an
order of court created only a debtor-creditor relation. And again in the
late case of In re George-Mort Art Calendar Co.,42 it was held that deposits
of bankruptcy funds, made in pursuance of a court order, which were
"JP. (2d) 614 (Colo. 1932).
But notice Montgomery v. Sparks, 142 So. 769 (Ala.
1932), wherein it was held that an unauthorized or unlawful deposit of public funds in a
bank subsequently becoming insolvent creates trust relationship.
For deposits by an administrator, note Lamb v. Fulton, 44 Ohio App. 366, 185 N. E.
888 (1932) ; and for deposits by a guardian, Ottawa Banking & Tr. Co. v. Crookston State
Bank, 239 N. W. 666 (Minn. 1931).
37
15 F. (2d) 582 (E. D. N. C. 1926). See also Northwest Lumber Co. ti. ScandinavianAmerican Bank, 130 vWash. 33, 225 Pac. 825 (1924) ; Carcaba v. McNair, 68 F. (2d) 795
(C. C. A. 6th, 1934).
38
69 F. (2d) 356 (C. C. A. 9th, 1934).
39
6 F. Supp. 376 (E. D. Mich., 1934).
*>
76 F. (2d) 747 (C. C. A. 7th, 1936) ; but see Hillsdale Groc. Co. v. Bank, 6 F. Supp.
773 (E. D. Mich. 1934), where the bank was acting as depository of bankrupt in violation
of general order in bankruptcy.

"264 N. Y. 215, 190 N. E. 413 (1934), rev'g 264 N. Y. Supp. 244. So too is Keyes v.
Paducah, 61 F. (2d) 611 (C. C. A. 6th, 1932) ; and Swan v. Children's Home, 67 F. (2d)
84 (C. C. A. 4th, 1933).
u78 F. (2d) 529 (C. C. A. 6th, 1935).
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subject to check, commingled with the bank's commercial funds and bear
ing interest, were general and not "special deposits," notwithstanding the
federal court's order.
2.

Deposits for
In

a Specific Purpose.
determining the relation between the depositor leaving

property with

bank for

money

or

specific purpose and the bank, the test again
is:
Was the claimant relying upon the general credit of the bank? Or did
he rely upon the faith and credit of a particular fund, segregated and put
aside for him? A few of the more important decisions will be selected and
treated from the wealth of decisions dealing with this subject.
In the earlier case of Montagu v. Pacific Bank,iS the claimant deposited
$5,000 in a New York bank to the credit of the Pacific Bank, a corres
pondent, with instructions to the latter to telegraph that amount to another
bank. The Pacific Bank closed before the money was sent. The illogical
conclusion was reached that money deposited in one bank to the account of
another, with directions to the latter to pay the amount thereof by telegram
to a third bank, is a specific deposit, which may be recovered in full, as
against general creditors, where the bank to whose credit the money is
deposited receives the same, but suspends before making payment as di
rected. This is one of the innumerable earlier cases indicating a desire on
the part of the courts to help the claimant, seemingly oblivious of the inter
est of the general depositors. A reading of the facts leads logically to the
conclusion that the parties clearly contemplated the use of the bank's
credit facilities; it is imperceivable how it can be said that reliance was
placed upon the segregation of any particular fund. The case has not
escaped legitimate criticism.44
But in Stonebraker v. First National Bank,45 more recently decided,
the claimant deposited a check in the bank, with intention of using the
deposit in paying his note when it was returned, and the bank agreed.
However, the check was credited to him on his deposit account, was not
set aside as a special deposit for the purpose intended, and no funds were
segregated. When the bank suspended, the claimant sought a preference
which was denied, the court saying that, "while the appellant [claimant]
intended to pay his note out of his deposit, and this was understood by the
bank, the bank did not treat it as a special deposit, did not set aside any
funds, and a trust was not created."48
And Minard v. Watts 47 was a case in which the complainants, being
involved in litigation concerning the title to a tract of land, agreed that
the rentals accruing pendente lite should be deposited in a national bank
to abide the final determination of the controversy, pursuant to which
13

81 Fed.

a

602

a

(C. C. N. D. Cal. 1897).

See

Massey

v.

Fisher, 62 Fed. 958

(C. C.

E. D. Pa. 1894).

"See

(1897) 11 Harv. L. Rev. 202.
(2d) 389 (C. C. A. 5th, 1935).

45

76 F.

40

Ibid.

47

186 Fed. 245

But

Bartholf v. Millett, 22 F. (2d) 538 (C. C. A. 8th, 1927).
(D. Kan. 1910). There is a class of state cases which seems to hold
that, whenever money is deposited with a bank to await the completion of a contract, the
outcome of pending litigation, or as security, the deposit must be considered as having
been received in trust for a specific purpose. See Keyes v. Paducah, 61 F. (2d) 611 (C. C.
A. 6th, 1932), for list and criticism of such cases.
And note late case of Kurecki v. Buck,
71 F. (2d) 227 (C. C. A. 7th, 1934).
see
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sums were so deposited, there being at no time any agreement or
understanding between the parties and the bank that the deposits were to
be held or kept separate from the general funds of the bank. The court
held that such deposit was general and did not constitute a trust fund, so
that, on the failure of the bank, the complainants were only entitled to
share in the bank's assets as general creditors.

various

And in the comparatively recent case of Northern Sugar Corp. v.
Thompson,48 the account of the sugar corporation with a national bank
against which "beet pay roll" checks only were drawn, and in which only
sufficient money to meet such checks was deposited, was held not a special
deposit for a specific purpose, as affecting the sugar corporation's right to
a preferred claim.
An

interesting situation has arisen by reason of the very recent
v. Summers.4�
More fully to appreciate this somewhat
confusing situation, brief reference must be made to other judicial holdings
on the subject to be presented.
It is unnecessary to go back further than
the case of Kohler v. Spurway 50 to catch an incipient glimpse of what
appears at first blush to be a judicial "locking of horns." In the latter case,
the plaintiff deposited government bonds with a national bank and received
a receipt reciting that the bank might treat the bonds as its own
property,
remaining liable to return equivalent bonds. Subsequently, the bank hypothe
cated the bonds and they were disposed of by the pledgee. The court held
that the relation created between the plaintiff and the bank was that of
debtor-creditor, and not that of trustee, so that upon insolvency of the bank
the plaintiff was entitled only to a general claim. Under the situation so
disclosed, this conclusion was inescapable, for nothing was found but the
clearest intention on the part of the parties that the bank was at liberty to
use the plaintiff's bonds;
there was nothing surreptitious in the bank's
pledging them, but it was, on the contrary, an act in consonance with the
mutual intention of the parties. In the Marchant case, the customer de
posited bonds with a national bank for safekeeping under an agreement
which required the bank to collect the interest thereon and deposit it to
the customer's account. The bank was permitted to use the bonds as its
own, and was required merely to return bonds of the same issue, denomina
tion, and value. The bank pledged the bonds along with the bonds of other
customers to secure postal savings deposits; after insolvency of the bank,
the bonds were returned to the receiver. The court said : "It is well settled,
of course, that where a bank takes bonds of a customer as security or for
safekeeping, the relationship established is that of bailor and bailee, and
case

of Marchant

not that of debtor and creditor

of the transaction

.

.

.

was

.

.

.

and

we

changed from

a

do not think the character

bailment to

a

sale merely

�13 F. (2d) 829 (C. C. A. 8th, 1926).
18

79 F.

M28

F.

(2d)
(2d)

877

(C. C. A. 4th, 1935).
(S. D. Iowa 1928).

36

(S. D. Iowa 1928), the
that the bank

was

same

In

court had before it

not authorized to

use

the bank

Gwynn

v.

Spurway, 28 Fed.

(2d)

37, 38

similar set of facts, with the exception
the bonds as its own property; consequently, when
a

The court said:
"The receipt
pledged the bonds, its conduct was unlawful.
executed for said bond
expressly stated that said bond would be returned to plaintiff
and the intention of the parties that this bond was to be kept for the plaintiff, and
not used by the bank
is manifested."
Notes (1927) 51 A. L. R. 914; (1933) 84
.

.

.

.

.

.

...

A. L. R.

1534 and

cases

cited therein.
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was given the right to use for its own purposes the
deposited with it."51 The claimant was thereupon granted a prefer
ence (one Judge dissenting on the ground "that the clause in the agree
ment under which the bonds were deposited, giving the bank the privilege
The
of using bonds
created the relationship of debtor and creditor")
Kohler case did not escape attention, but was distinguished in this lan
guage: "Where, however, the bonds were not sold under the pledge, but
were restored to the receiver, there is no reason why the rights of the owner
therein should not be recognized, just as though they had never been
pledged under the power."52

because the bank
bonds

.

.

.

.

In the Kohler

general rule that "if by the
specific article, but the bailee
is at liberty to return either money or other goods of equal value, there is
a transmutation of the property, and the obligation created is a debt, and
not a bailment."33
Judge Parker in the Marchant case was reluctant to
accept the rule literally and stated: "It has no application here, where the
surrounding circumstances clearly show that a bailment and not a sale
was contemplated, and where the provision for the return of other bonds of
equal value was evidently intended to prevent a settlement for the bonds at
their value in money in case the bank should use them under the power given
in the contract under which they were deposited."54
contract there is

the court set out the

case

no

obligation

to restore the

If any of the contemporary legal commentators express any doubt as
legal correctness of the Marchant case, certainly its moral correct

to the

indubitable, since it will have an inestimable effect in discouraging
promoting, sanctioning, or encouraging the unethical practice
of giving to their customers receipts containing deceptive or "trick" clauses
beyond the perception of the layman's mind.
ness

is

bankers from

An

interesting situation

was

recently presented in the

case

of Hanna

v.

Consolidated School District 55 which should not escape at least brief men
tion. There, the claimant deposited with a national bank certain money
for the

specific purpose of paying its bond when presented to the bank where
payable. A deposit slip headed "Escrow Deposit Special" was
issued. Before the bond was presented the bank failed. Although the pref
erence was denied for inability to trace, the fiduciary relation was held to
have been established, and the court said: "If the fund is deposited with
the bank for a specific purpose, under circumstances that negative an intent
that title to the money passes to the bank, the bank becomes the agent of the
depositor, subject to all the obligations flowing from that relation."56

it

was

made

There has been
innumerable to
"79 F.
53

(2d)

a

wealth of recent decisions among the state courts too
57 and
granting 58 the

give singular cognizance to, denying
877. 879

(C. C. A. 4th, 1935).

Ibid.

63
28 F. (2d) 36, 37, quoting from 6 C. J. 1086.
Also see Commercial Nat'l Bank
Armstrong, 148 U. S. 50 (1893).
"See Smith v. Niles, 20 Vt. 315, 49 Am. Dec. 782 (1848).
M78 F. (2d) 374 (C. C. A. 8th, 1935).
30

v.

Id. at 376.

crMcCrory Stores Corp.

Tunnicliffe, 140 So. 806 (Fla. 1932) ; Price v. Herreid, 245
Farmers & Merchants Sav. Bank, 245 N. W. 226 (Iowa,
1932) ; Shifflett v. Bank of Earlham, 246 N. W. 757 (Iowa 1933).
c8Stepfield v. Fulton, 126 Ohio St. 351, 185 N. E. 412 (1933) ; Hurley v. Veigel, 239
N. W. 769 (Minn. 1931) ; Matter of Warren's Bank, 244 N. W. 594 (Wis.
1932). For gen-

N. W. 689 (Wis. 1932)

;

v.

Andrew

v.

existence of
3.
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specific deposits under

Trusts Ex

a

multiplicity of varying circumstances.

Maleficio.

problem, is one imposed to pre
unjust enrichment whereby the
or wrongful act to which it has no
bank secures
If
a bank is hopelessly or irretrievably insolvent to
the
law.
under
right
the knowledge of its officers, manifestly it would be fraudulent for it under
such circumstances to receive deposits. In St. Louis & San Francisco R.
Co. v. Johnston,59 the Supreme Court held that the acceptance of a deposit
of drafts by a bank irretrievably insolvent constitutes such a fraud as en
titles the depositor to reclaim his drafts or their proceeds. This strong lan
his own knowledge, hopelessly in
guage was used: "A banker who is, to
A constructive

trust,

as

applied

to

unfair advantage
assets by some fraudulent

vent the arise of

an

our
or

his
solvent, cannot honestly continue his business and receive the money of
a
customers; and although having no actual intent to cheat and defraud
intended the inevitable conse
held
to
have
will
be
he
customer,
particular

loosely stated by
again the claim
weighty burden, since he must affirmatively show both that
actually insolvent when it received his deposit and that its

on must not be
quences of his act."60 The fraud relied
and
but
alleged. And
distinctly
meticulously
generalities,

ant carries

the bank

a

was

The mere fact that the bank
knew of such fact.61
of itself to establish the
is
not
sufficient
condition
embarrassed
was
fraud.62 But when this burden has been met, the relation between the bank
and the depositor does not become that of debtor-creditor, but trustee and
cestui que trust, since the title to the deposit never passed to the bank.63 A
nice question arose in Great Atlantic & Pacific Tea Co. v. Citizens Nat'l

managing officers then
in

an

appeared that although
insolvent when the deposits in controversy

Bank.6*

Therein it

the officers knew the bank

was

received, they were nego
obtaining addi
tiating
tional cash funds, either of which, the officers honestly believed, would re
lieve the bank. The court said that although the bank was insolvent, it
was not hopelessly so, and "there was an honest hope of avoiding what
actually happened," and, therefore, "the facts do not fall within the rule
that, when a bank has become hopelessly insolvent and its officers know of
its condition, it is a fraud to receive deposits." Other cases which should not
escape the attention of one interested in this branch of the question, but to
which space does not permit specific reference, should be given at least a
cursory glance.65
were

for consolidation with solvent institutions and for

eral note as to trust or preference in respect of moneys placed in bank for purpose of
transaction with third person, where bank subsequently becomes insolvent, see Notes (1924)
60
31 A. L. R. 472; (1925) 39 A. L. R. 930; (1928) 67 A. L. R. 386; and (1929)
A. L. R. 336.

M133 U. S. 666

(1890).

"Id. at 677.
M

Fidelity & Dep. Co. v. Kelso State Bank, 287 Fed.
Fed. 609 (C. C. A. 6th, 1913).
v. Tillinghast, 201
�aQuin v. Earle, 95 Fed. 728 (E. D. Pa. 1899).

828

(C.

C.

A.

9th, 1923);

Brennan

MSt. Augustine Paint Co.

v.

McNair, 59 F.

(2d)

755

(S. D.

Fla.

1932), and

cases

cited.

(2d) 883 (C. C. A. 3rd, 1933), afTg 2 F. Supp. 29 (W. D. Pa. 1932).
v.
Ebmeier, 38 F. (2d) 749 (C. C. A. 8th, 1930); Brownell v. Pfaff
& Hughel, 77 F. (2d) 80 (C. C. A. 7th, 1935) ; Steele -v. Allen, 240 Mass. 394, 134 N. E.
(where the cases are reviewed) ; Mallett v. Tunni401, 20 A. L. R. 1203 (1922)
cliffe, 136 So. 346 (Fla. 1931), 80 A. L. R. 785 (1932) ; Garrett v. Tunnicliffe, 145 So. 213
"66 F.
65

Cronkleton

�
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Public funds are often deposited by an official in a bank which subse
quently collapses, and a claim is often made that the account was a "special
deposit" and, therefore, should be paid in full as a trust fund. A rightful
deposit of public funds in the name of a public official creates a mere debt.00
Frequently, however, public officials are either absolutely prohibited from
depositing in any bank the public moneys they collect, or are permitted to
deposit them only on certain conditions. Where public funds are wrong
fully deposited in a bank which has knowledge of the character of the
funds, they are impressed with a trust, and if such funds can be traced into
the hands of the receiver, or if the assets have been swelled by such deposits,
the claim is entitled to priority.07 In Finnan v. State of South Dakota,68 an
agent of the state deposited its funds in a national bank, exceeding the limit
prescribed by statute. The court said such deposits "were unlawful and
illegal as being an express violation of the statutes" and, therefore, such
deposits were trust funds. And in Lucas County v. Jamison,69 the court
stated that the fact alone that the deposit of public funds in the national
bank by a public officer was wrongful, and known to be so by the bank, does
not entitle the claim to priority; but it must be shown that such funds
have not been dissipated, that they can be identified by being traced into
the estate and there found to its augmentation. Of course, if, as in the
case of Webster v. United States Fidelity & Guaranty Co.,70 the deposit (of
the sheriff and tax collector) is not prohibited by statute, then obviously the
funds deposited are not trust funds as to which the depositor may be
given a preference.
Some of the

cases already revealed seem to say that, if the bank re
fraudulently conceals the true facts, a trust ex maleficio
may be asserted.71
But, as was stated in Jacobson v. Slaughter,72 a na
tional bank's breach of an agreement to repay a deposit does not create a

ceives funds and

(Fla. 1932), 85 A. L. R. 805 (1933) ; Forsythe v. Menton First State Bank, 185 Minn.
See also Notes
(1923) 25 A. L. R.
255, 241 N. W. 66, 81 A. L. R. 1074 (1932).
728; (1925) 37 A. L. R. 620; and see Note (1931) 79 U. op Pa. L. Rev. 630 and Note
81 A. L. R. 1078.

(1932)
�o

See 1 Bogert, Trusts

57

See Multnomah

101, and cases cited.
Bank, 61 Fed. 912 (D. Ore. 1894) ; Spokane County v.
Bank, 68 Fed. 979 (C. C. A. 9th, 1895) ; City of Spokane v. Bank, 68 Fed. 982 (C. C. A.
9th, 1895) ; Board of Comm'rs v. Strawn, 157 Fed. 49 (C. C. A. 6th, 1907) ; United States
Nat'l Bank -u. City of Centralia, 240 Fed. 93 (C. C. A. 9th, 1917), cert, denied, 243 U. S.
656 (1917) ; Allen v. United States, 285 Fed. 678 (C. C. A. 1st, 1923) ; American Surety
Co. v. Jackson, 24 F. (2d) 768 (C. C. A. 9th, 1928) ; First Nat'l Bank v. Fidelity & Dep.
Co., 48 F. (2d) 585 (C. C. A. 9th, 1931) ; Harrison Twp. v. Peoples State Bank, 46 S. W.
(2d) 165 (Mo. 1932) ; Montgomery v. Sparks, 142 So. 769 (Ala. 1932) ; State v. Bruce,
17 Idaho 1, 102 Pac. 831 (1909) ; Brogan v. Kriepe, 116 Kan. 506, 227 Pac. 261 (1924), 37
A. L. R. 126 (1925) ; Franklin Nat'l Bank v. Newark, 96 Ohio St. 453, 118 N. E. 117
See Notes (1933)
(1917); Powell v. Tunica County, 107 Miss. 410, 65 So. 499 (1914).
82 A. L. R. 39: (1930) 65 A. L. R. 679; and Rural Agr. Dist. v. Guardian Nat'l Bank, 6
F. Supp. 482 (E. D. Mich. 1934) ; Hancock County v. Hancock Nat'l Bank, 67 F. (2d) 426
(C. C. A. 5th, 1933) ; Poole v. Elliott, 76 F. (2d) 772 (C. C. A. 4th, 1935).
08
29 F. (2d) 776, 782 (C. C. A. 8th, 1928) ; cert, denied, 279 U. S. 841 (1929) ; as
to estoppel the court added :
"The law is clear that the state, as such, cannot be estopped
by the unauthorized
08

or

(1935)

County

v.

fraudulent acts of its officers."

170 Fed. 338

(S. D. Iowa 1908).
71 F. (2d) 475 (C. C. A. 5th, 1934).
71
As in Massey v. Fischer, 62 Fed. 958 (C. C. D. Pa.) ; Peak v. Ellicott, 30 Kan. 156,
Pac. 499 (1883) ; Bartholf v. Millett, 22 F. (2d) 538 (C. C. A. 8th, 1927).
70

1

72

1 75 Atl. 278

(N. J. 1934).
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trust fund

as regards a right to preference on the bank's insolvency. And,
pointed out in Fagan v. Whidden,73 the fraud of a national bank
officer in falsely stating to executors that the decedent had no savings ac
count in the bank, as a result of which fraud the executors were prevented
from withdrawing the account before bank's failure, was held not to create
a trust ex maleficio (because the bank's fraud cannot convert the executor
from a creditor into the owner of a specific amount of the funds in the
In In re Bogena & Williams7* deposits of bankruptcy funds by a
bank)
trustee in bankruptcy who relied on the bona fide, but erroneous, statement
of a national bank officer that he presumed the bank was authorized to
receive such deposits, but who failed to examine court records disclosing
designated United States depositaries for bankruptcy funds, were held not
as

was

.

to create

a

preferred

on

ex maleficio, and therefore the trustee's claim
insolvency of the bank.

trust

The
If the claimant

was

not

Augmentation Requirement

one of the many circumstances just discussed,
successfully established the trust relation, the duty then devolves upon him
to show, as has been said before, that his property swelled or augmented
the assets (or that existing assets were definitely segregated). Again he
has the burden. Confusion might not be unwarranted as to just what dis
tinction exists between the requisites of augmentation and tracing. It might
not, therefore, be unwise parenthetically to state that, to some extent, the
second and third prerequisites overlap; because if the assets of the bank
were not enhanced by the transaction, obviously there is no fund capable of
being traced into the receiver's hands. The practical reason for the rule
requiring augmentation is that the assets in the receiver's hands, available
for distribution among the general creditors, contain the claimant's trust
fund, thereby swelling the assets with the property of the claimant which in
nowise belongs to the bank; and, therefore, it is equitable to reduce the
general assets to their rightful level. By the same reasoning, if the assets
after the transaction are not augmented and are no larger than before, to
extract the trust fund would be an injustice to the general creditors in
that it would deplete the general assets ready for ratable distribution to

has, by

them.
This rather

elementary requisite has been rendered perplexing by a
(and federal) cases saturated with superficial, loose, and un
satisfactory reasoning, particularly with reference to the shifting of credits,
and by a patent failure of the courts to envisage the realities.75
The Supreme
series of state

"57 F.

(2d) 631 (C. C. A. 5th, 1932) ; see (1932) 45 Harv. L. Rev. 1256.
As to the right of a creditor who was
(2d) 950 (C. C. A. 7th, 1935).
fraudulently procured to purchase inadequately secured mortgage to a preference, see
Kershaw v. Julien, 72 F. (2d) 528 (C. C. A. 10th, 1934).
And see also Adams v. Cham
pion, 294 U. S. 231 (1935).
"See Davis v. McNair, 48 F. (2d) 494 (C. C. A. 5th, 1931), where a national bank
rith the money he had on deposit, certain bonds.
agreed to purchase for the claimant,
The bonds were purchased and charged to the account of the bank, which failed before
The receiver unsuccessfully asserted that no preference should be
delivery of the bonds.
And see
granted, because the assets in his hands were not increased by the transaction.
Schumacher o. Harriett, 62 F. (2d) 817 (C. C. A. 4th, 817) ; Oesterreieher v. McNair, 64
F. (2d) 798 (S. D. Fla. 1932) ; St. Augustine Paint Co. v. McNair, 69 F. (2d) 755 (S. D.
Observe Note (1933) 82 A. L. R. 46; Northwest Lumber Co. u. Bank, 130
Fla. 1932).
Wash. 33, 225 Pac. 825, 39 A. L. R. 922 (1924) ; Nulter �. Bank, 121 Kan. 193, 246 Pac.
517, 48 A. L. R. 373 (1926).
"76 F.
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Court of the United States in the celebrated case of Blakey v. Brinson76 ef
fectually overruled those courts which were of the opinion that a transfer
The
of a deposit balance might give rise to an augmentation of assets.
facts before the Court were briefly these : The claimant had an account in a
national bank in which his credit balance was $1,961.31. The bank prom
ised to purchase for him $4,000 worth of bonds, and the claimant increased
his deposit to an amount sufficient to pay for the bonds by drawing a check
for $2,100.00 upon another bank. The bank falsely advised the claimant
that the bonds had been purchased, and with his assent charged his deposit
account with their stated cost.

had been included in
and

respondent,

The check credited to the claimant's account

clearing house settlement of the bank with a cor
its proceeds in the form of a draft for the balance due
a

upon the settlement had been endorsed and turned over to a third bank
in settlement of its account with the latter. Upon the insolvency of the

bank and the assertion of a preference claim, the contention was success
fully made by the receiver that the check did not augment the bank's funds.
Mr. Justice Stone, speaking for the Court, said: "The cancellation of the
credit balance by the debit neither suggests any intention to establish a
trust nor points to any identifiable thing which could be the subject of it."77
This case is a refreshing indication of a desire on the
(Italics author's)
part of our highest Court to protect and guard more carefully the interests
of the general creditors, who are also victims of the insolvency.
.

Where checks
a

received upon another bank, which are used to pay
applied upon existing overdrafts, there is no increase
augmentation. Recently the Supreme Court had before
United States Fidelity & Guaranty Co.78, an interesting
are

clearance balance

of assets and

no

or

it, in Jennings v.
question. Therein,
drawee.

The item

the maker

delivered to the

transmitted to

payee

a

check upon

the

national bank for

collection, which
bank presented the check to the drawee by means of the usual clearing
house procedure, resulting in a debit balance which the collecting bank
paid by draft. At the same time the collecting bank delivered to the for
warding bank a draft covering the amount collected. Due to the failure
of the collecting bank the draft was dishonored, and suit was instituted
by the payee to impress a trust. The court very properly denied the pref
erence because no proceeds of the collection ever came into the hands of
the receiver, for the facts palpably reveal not only that the collecting bank
received nothing in settlement of the clearances, but actually expended
funds in settlement thereof. Mr. Justice Cardozo said: "What was done
by the collecting bank through a settlement in the clearing house has not
was

a

increased the assets available for distribution in the hands of the receiver."

(Italics author's).79
In Standard Inv. Co.
A

arose.

national

v. Town of Snow Hill?6 a nice
question recently
bank purchased some bonds from the claimant and
the bonds as security for a deposit. The check
given

immediately pledged
by the bank in payment
"

286 U. S.

"

Id. at 263.

"

294

Brownell

v.

U.

S.

254

216

Turman,

79

Id. at 224.

80

78 F.

(2d)

of the bonds

not

paid because of the insol-

(193i).
See Adams v. Champion,
(1935).
(2d) 913 (C. C. A. 7th, 1935).

75 F.

33

was

(C. C. A. 4th, 1935).

294

U.

S.

231

(1935);

and
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The claimant sued for a preference and the court de
vency of the bank.
nied the claim because there was no augmentation of the bank's assets

Judge Parker said: "The bonds
possession of the receiver and have in no way augmented
which have come into his hands. When received by the bank,
and added nothing to the bank's assets." 81
pledged at once

upon which the trust could be declared.
are

not in the

the assets

they

were

.

In Old

drawn

on

.

.

Company's Lehigh v. Meeker,82 the plaintiff deposited a note
forwarding bank which sent it to the defend

the maker with the

ant bank for collection from the maker.

check

The maker delivered to the bank

his deposit account and received back the note.
The following
day the bank failed without remitting any of the proceeds of collection
and this suit was instituted to secure a preference.
The Court held that
the acceptance by the bank, to which the note had been forwarded for
a

on

collection, of the check drawn on itself in payment was not grounds for
impressing a trust. Mr. Justice Cardozo said: "What was done by the
bank
did not involve in its doing the creation of a special deposit
or an augmentation of the assets.
What was done had no effect except to
diminish liabilities by reducing the indebtedness due to a depositor." 83
.

.

.

.

.

Where

.

collection item, held in trust or under an agency contract, is
up the item to, or by means of a check on, the drawer's
maker's account in the collecting bank, there is but a bookkeeping en
a

paid by charging
or

a
mere
shifting of liabilities and no augmentation.84
Thus, in
Spradlin v. Royal Mfg. Co.,85 where a national bank collected a draft, and
payment of bank draft sent in remittance of collection proceeds was
stopped because of bank's insolvency, owner of draft was held to have no
lien for collection proceeds on assets in receiver's hands where there was
no augmentation of assets of bank as a result of collection, but merely
shifting of credits.86

try

�

�

In Borman
chased for

one

v.

Sullivan,81 this situation arose: A national bank pur
depositors some bonds from a broker on the condition

of its

that payment should be made in cash when the bonds were delivered. When
the bank received the bonds, however, it issued a cashier's check to the
81

Id. at 36.

M294 U. S. 227

(1935).

83

Id. at 229.

84

See American Can Co.

v. Williams, 176 Fed. 816
(W. D. N. Y. 1908) ; AnheuserClayton, 66 Fed. 759 (C. C. A. 6th, 1893) ; Larabee Flour Mills Co. v. Bank, 52 F.
(2d) 146 (S. D. Ga. 1931) ; Nyssa-Arcadia Drainage Dist. v. Bank, 3 F. (2d) 648 (D. Ore.
1925) ; Kershaw v. Jenkins, 71 F. (2d) 647 (C. C. A. 10th, 1934) ; Mark v. Westlin, 48 F.
(2d) 609 (D. Minn. 1931) ; Mechanics & M. Nat'l Bank v. Buchanan, 12 F. (2d) 891
(C. C. A. 8th, 1926) ; Allied Mills v. Horton, 65 F. (2d) 708 (C. C. A. 7th, 1933).
85
73 F. (2d) 776 (C. C. A. 4th, 1934) ; and Connolly v. Lang, 68 F. (2d) 199 (C. C.
A. 7th, 1933) ; Empire State Surety Co. v. Carroll, 194 Fed. 593 (C. C. A. 8th, 1912).

Busch

v.

80

And see Converse Rubber Co. v. Boston-Continental Nat'l Bank, 12 F. Supp. 887
(D. Mass. 1935), containing a wealth of knowledge on this subject. Also Lifsey v. Good
year Rubber Co., 67 F.
(2d) 82 (C. C. A. 4th, 1933). Observe First Nat'l Bank u. City of
Miami, 69 F. (2d) 346 (C. C. A. 5th, 1934), and in connection therewith, Note (1932)
.

6 Tul.

L. Rev.

643.

Where bank sold bonds which it held in trust for claimant and received in

payment
by bank's customers on their accounts with the bank, trust could not be
declared with respect to assets of hank, which became insolvent, in hands of receiver,
where checks of bank's customers resulted in mere shifting of credits on books of bank.
O'Neal v. White, 79 F. (2d) 835 (C. C. A. 4th, 1935).
"77 F. (2d) 342 (C. C. A. 7th, 1935).
checks

drawn
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The deposi
was not paid due to the insolvency of the bank.
previously delivered to the bank its check on its deposit account
in payment for the bonds. The bonds were in the possession of the receiver
and the depositor sought a preference, which was denied, the court say
ing: "Certainly they [the bank's assets] were not augmented by the re
ceipt of the bonds, because the bonds never became a part of the assets.
on the condition that payment
They were purchased by the bank
Hence title remained [in the
should be made in cash when delivered.
brokers which
tor had

...

broker] until cash payment."

88

The

Tracing Requisite

Empire
requirement
Surety Co. v. Carroll:89 "It is indispensable to the maintenance by
a cestui que trust of a claim to preferential payment by a receiver out of
the proceeds of the estate of an insolvent that clear proof be made that
the trust property or its proceeds went into a specific fund or into a spe
cific identified piece of property which came to the hands of the receiver,
and then the claim can be sustained to that fund or property only and only
to the extent that the trust property or its proceeds went into it. It is not
sufficient to prove that the trust property or its proceeds went into the
general assets of the insolvent estate and increased the amount and value
to confront the claimant is well stated in

The last

State

thereof which

came

to the hands of the receiver."

90

The burden still rests

seeking the preferential payment; and it is incontrovertible
that the inability of the claimant to trace the funds into the hands of the
receiver is what defeats, by far, the greater number of these so-called
preferred claims.
Some of the earlier cases on this phase of the subject are confusing
and inexplicable because the various courts have indiscriminately and pro
miscuously indulged in a heterogeneous and haphazard mixture of fictions
and presumptions. The courts at that time seemed concerned only with an
indescribable desire to protect trust claimants. To devote particular atten
tion to some of these decisions would but compound the confusion. The present
day attitude of the Supreme Court (as evinced by Blakey v. Brinson) and
of most of the federal courts, in insisting upon a clear proof of tracing
without resort to the use of fictions and presumptions, has ameliorated (to
some extent) the undesirable effect of those cases.
Recently there has been compiled in one of the later American Law
Reports 91 an exhaustive and thorough annotation developing the subject
of identifying trust funds in assets of insolvent banks. Every case dealing
with the tracing requisite is there chronologically and systematically
exposed. In no clearer way could the requisite of tracing be treated. In
light of this, it becomes necessary only to incorporate that annotation by
reference, and proceed to a discussion of the cases decided since the date
with the

one

of that treatment.
The landmark case, of course, is the Blakey case, so frequently
throughout this treatise. The Court there held that what took

tioned
was

a

mere

shifting of credits

88

Id. at 343.

80

194 Fed.

90

Id. at 604.

593

"Note (1933)

on

(C. C. A. 8th, 1912).
82 A. L. R. 46.

the books of the

bank, that the

men

place
assets
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augmented thereby, and, accordingly, could not be traced into

the assets in the hands of the receiver.
In 1935 the

Supreme Court

of the United States handed down three

already been given.92
impression upon other
courts throughout the country confronted with preference problems. Their
value in aiding in a correct solution to such problems will be inestimable.
In Spurway v. Kellogg,93 the question presented was whether the
owner of moneys collected by a defunct bank, as agent, and deposited by
it to its credit in a particular depository, may, because the funds in that
depository have been exhausted or dissipated by application to the debts
of the bank so that none of them pass to the receiver, assert an equitable
momentous

These

decisions to

decisions

have

which brief attention has

already made

an

indelible

charge for their payment on the general moneys and funds of the bank
coming into the receiver's hands. The court answered the question by
true that they traced their funds into funds of the
saying: "It is
It is,
bank standing, before it failed, to its credit (with another bank).
however, further true that these funds so traced were dissipated in paying
.

.

.

the debts of the bank
Under these

hands.
because

they did

.

.

.

and that

none

of them

came

into the receiver's

circumstances, appellee's [claimant's] suits fail,

not establish that the bank collected these moneys

as

not

agent

wrongfully misused them, but because their traced
dissipated in payment of the bank's debts, cannot be
traced so as to fix them as a charge upon any res in the receiver's hands." 94
Wisdom v. Keen,95 like the Blakey case, stands in solitary grandeur
as a wholesome indication of the tendency of the later decisions to disre
gard fictions and presumptions, and to protect the interests of the general
The bank and its customers expressly agreed that a certain
creditors.
amount in cash be held by the bank in escrow to be delivered (not paid)
on a condition, and checks were given to the bank on which it was to get
the cash out of its own vaults. No actual cash was, however, segregated.
When the bank closed, a preferred claim was asserted and denied.
This
refreshing language was used: "Equity if dealing with the bank alone
might well consider that it had done what it should have done and might
well hold it to the consequences. But in dealing with the distribution of
the assets of an insolvent national bank and with the requirement of rata
ble dividends to all claimants a more stringent adherence to what was
actually done is proper. Here the bank agreed to segregate a trust res
but never did it. By their mutual intent the bank's relation to Keen [the
claimant] was that of a trustee rather than a debtor, but there is still no
identifiable trust res traceable as such, but only a liability for a breach of
and not

as

debtor and

funds, having

82

pion,
84

Jennings

been

v.

294 U. S. 231

United States Fid. & G. Co.,

(1935)

;

Old Company's Lehigh

M63 F. (2d) 883 (C. C. A. 6th, 1933).
(C. C. A. 4th, 1933).
81

Id. at 884.

See too First Nat'l Bank

And

v.

294 U.
v.
see

S.

216

Meeker,
Swan

v.

(1935)

;

Adams

v.

Cham

294 U. S. 227

(1935).
Children's Home, 67 F. (2d)

Beard, 76 F. (2d) 611 (C. C. A. 10th, 1935).

Where bank fraudulently acquired drafts representing proceeds of sale of borrowers' mort
notes and transmitted such drafts to correspondent banks and received credits there
for, borrowers held entitled to preferred lien as to trust funds represented by such credits,
but if bank, after converting drafts, had on hand in cash and credits a total less than total
when bank failed, preferred lien would attach to such smaller total only.
85
Edisto Nat'l Bank v. Bryant, 72 F. (2d)
69 F. (2d) 349 (C. C. A. 6th, 1934).
917 (C. C. A. 4th, 1934) ; Larabee Flour Mills v. Bank, 69 F. (2d) 361 (C. C. A. 5th,
1934) ; O'Neal v. White, 79 F. (2d) 835 (C. C. A. 4th, 1935).
gage
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has no higher dignity
failing to create the res. This liability
general liabilities. As to every general creditor the bank has
failed to do what it ought to have done and what it promised to do. The
federal statute puts all such claimants on an equality." (Italics author's.)96

trust in

.

.

.

than other

Conclusion
The trend of the recent federal decisions has been toward the

protec
rights of the general creditors and away from the employment
of superficial fictions in dealing with these many preferential controversies.
The rules being laid down by the federal courts are tending toward uni
formity and constitute a connected conception. Many of the state de
cisions, however, are in irreconcilable conflict. That the federal courts
are protecting the interests of the general creditors and insisting upon
clear proof in the presentation of a priority claim could in no better way

tion of the

be illustrated than by a statistical reference to the number of such claims
presented to the Supreme Court of the United States during the last dec
ade. Within that period the Supreme Court actually heard four preferred
claim cases; in each instance the claim was denied. Nine preferred claim
Of
cases were disposed of in that period by refusal to grant certiorari.
this number only in three instances had preferences been granted below.
W. V. O'C, Jr.
LEGAL ASPECTS OF TRADE AGREEMENTS.
New custom laws in the form of the foreign trade agreements and
proclamations, pursuant to the Act of June 12, 1934,1 have modi

Executive

Ten agreements
or replaced large portions of the Tariff Act of 1930.2
have already been concluded3 and of these the first five published in the
Executive Agreement Series total two hundred and thirty pages or nearly
fied

twice the page volume of the entire Tariff Act of 1930 as shown by the
United States Code Annotated. This new body of tariff law presents several

legal questions both domestic and international in scope. Domestic or munic
ipal questions concern the constitutionality of the statute; namely, the
validity of the power conferred upon the President to raise or lower exist
ing tariff duties by executive decree, the validity of the agreements in the
absence of the advice and consent of the Senate, and the validity of pro
cedural provisions, including the withdrawal of remedies from domestic
producers and wholesalers.
In the field of international law the question is presented: Are for
eign trade agreements binding as international obligations even if the
�K

Id. at 350.

State courts have not followed this rule, and, in dealing with the estab

lishment of preferential claims
that

equity regards

Federal Res. Bank

as
v.

against insolvent banks, have held implicitly

done that which

ought

Peters, 139 Va. 45, 123 S.

to

be

E.

done, and recognize

379

(1924)

;

to

the maxim

no

exceptions.

Bank of Poplar

Bluff

v.

Millspaugh, 313 Mo. 412, 281 S. W. 733 (1926).
�48 Stat. 943 (1934), 19 U. S. C. A. �� 1351-1354 (1935).
J46 Stat. 590 (1930), 19 U. S. C. A. �� 1001-1341, 1401-1654 (1935).
3
Trade agreements have been executed with Brazil, Belgium, Haiti, Sweden, Colom
bia, Canada, Honduras, The Netherlands, and Switzerland. In addition, there is an agree
ment with Russia, which, though not strictly a trade treaty under the Act, expressly grants
to that country the benefits of trade agreements theretofore

�other but Cuba.

or

thereafter executed with any
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Trade Agreement Act is declared unconstitutional? Or, if Congress enacts
legislation inconsistent with a previously existing foreign trade agreement?

Delegation of Legislative Powers
brief consideration of the Act justifies the conclusion that it
surrenders to the Executive the whole tariff and treaty-making power
respecting customs. Disregarding the so-called declaration of purposes,4 the
Even

a

(until June 12, 1937, 9:15 a. m.), upon finding
(2) other import restrictions of the United
are unduly burdening and restricting the
foreign trade of the United States, (1) to enter into foreign trade agree
ments,5 and (2) to increase or decrease import duties by proclamation.
Under this language the President is permitted to roam at large in the
world searching out burdens and restrictions upon American commerce,
and upon discovering them to make such adjustments upward or down
ward in existing tariff duties as he deems appropriate, which is precisely
similar in principle to the ill-fated power which Congress unsuccessfully
sought to surrender to him under the National Recovery Act,6 to roam at
large in the United States and discover and stamp out burdens upon inter
state commerce. The only pretence of a legislative standard is the clause
"unduly burdening and restricting the foreign trade of the United States,"
which is no more adequate than "obstructions to the free flow of interstate
and foreign commerce" which was outlawed in Schechter v. United States.1
Act authorizes the President

that any existing (1) duties, or
States or any foreign country

Senate Concurrence Circumvented

Foreign trade agreements, although treaties in everything but name,
as required by the
Senate advice and consent is expressly circumvented,
Constitution.8
although, by contrast, the Act requires the executive to obtain advice from
certain subordinate executive agencies, namely, the United States Tariff
Commission and the Departments of State, Agriculture, and Commerce.
are

not submitted for advice and consent of the Senate

However
be

as a

superior bilateral treatment of foreign trade relations may
policy, there is no reason in precedent or law for evading

matter of

of the Senate, and in this respect the Act offends most because
needlessly. Why should the Senate be denied information as to
what concessions the Executive has surrendered in exchange for those
concurrence

it offends

received?

9

�As is justified by Panama Kenning Co.
v.

United States, 295 U. S. 495
5

Every trade agreement

v.

Ryan, 293 U. S. 388 (1934), and Schechter

(1935).
runs

for

a

period of (not

than) three years, and may
(not more than) six months'

more

be continued in force thereafter subject to termination upon

notice.
�48 Stat. 195

(1933), 15 U. S. C. A. � 701-712 (1935).

'

295 U. S. 495

8

"He [the President]

(1935).
shall have Power, by and with the Advice and Consent of the

Senate, to make Treaties, provided
Const., Art. II, � 2.
9

two thirds of the Senators present

concur

;

.

.

."

U. S.

One instance where Congress surrendered power to the Executive in an international
premises is not encouraging to a repetition of such

matter without being informed in the

policy.

President Wilson,

that

hostile

a

Congress

on March 5, 1914, personally presented a curt message demanding
repeal the provision of the Panama Canal Act which exempted
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The Senate cannot surrender its constitutional

duty of consenting

to

and concurring in treaties. In some quarters it is insisted that the Senate
can give its advice and consent previous to the negotiation of a treaty.

Without

considering

the merits of this

position,

the fact is that two-thirds of

the Senate (as required by the Constitution) have never consented to or con
curred in any foreign trade agreement or the Act pursuant to which such

agreements

are

The Senate vote

concluded.

three votes short of the

on

the Act

was

57 to 33

or

required two-thirds vote of those present.

Those who insist that foreign trade agreements are not treaties such
require Senate consent and concurrence are placed in a dilemma. If
foreign trade agreements are not treaties in the constitutional sense, such
agreements cannot modify or replace provisions of the Tariff Act of 1930.10
The Constitution provides : "This Constitution, and the Laws of the United
States which shall be made in Pursuance thereof; and all Treaties made,
or which shall be made, under the Authority of the United States, shall be
the supreme Law of the Land;"11 Accordingly, the distinction between an
executive agreement and a treaty (which is any agreement with a foreign
state concluded with Senate concurrence) is that only a treaty can change
existing statutory law. It follows that in so far as foreign trade agree
ments are effective domestically their schedules or provisions do not amend
or replace the Tariff Act of 1930.
as

Due Process

Whether

or

not

standard set forth in

vessels

earnestness at his
"more

.

.

proclamation, independently, is effective to amend or
1930, depends upon the validity of the legislative
the Act, the fairness of the proceedings in finding the

a

Tariff Act of

repeal the

American

of Law

No

engaged in coastwise trade from payment of canal tolls.
command he pleaded :

"I have

all

the

communication I have addressed to the Congress carried with it graver

far-reaching implications

of August 24,

With

to the interest of the

as

country.

.

.

or

.

to ask you for the repeal of that provision of the Panama Canal Act
1912, which exempts vessels engaged in the coastwise trade of the United

come

States from payment of tolls.
"I ask this of you in

.

.

.

support of the foreign policy of the administration. I shall not
even greater delicacy and nearer consequence if

know how to deal with other matters of

61 Cong. Rec. 4313 (1914).
grant it to me in ungrudging measure."
Congress yielded in support of the foreign policy of the administration, but without

you do not

knowing why.

What

was

that foreign policy?

Solicitor for the Department of

Diplomacy of Colonel House

(1927)

Thirteen years later Mr. Woolsey, who

was

1920, stated [Woolsey, The Personal
21 Am. J. Int. L. 706] : "Colonel House was instru
from

State

1917

to

mental in obtaining British support for Wilson's anti-Huerta policy in return

for the set

explained the American policy in Mexico
to Sir Edward Grey and the conversations led to a frank exchange of views on the prob
As a result of this exchange of visits, the two
lems of Huerta and the Canal tolls
."
countries came to an understanding in regard to Huerta and the tolls.
We are now aware that when President Wilson addressed Congress he had an
executive agreement with Great Britain whereby Great Britain would assist the Wilson
administration in liquidating the Huerta government in Mexico in exchange for repeal of
the canal-toll exemption which gave American vessels a preference in the use of an Amer
ican-built canal in coastwise trading.
tlement of the Canal

tolls

question.

.

.

.

House

...

.

.

10
This is certainly true if the legislative power purportedly granted to the President
change tariff duties by unilateral action (proclamation) is not circumscribed by a
sufficient legislative standard.

to

"U. S. Const., Art. VI.
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adequacy of judicial

The. legislative standard circumscribing proclamations issued by the Ex
raising or lowering tariff duties otherwise in force and effect un
der the Tariff Act of 1930 12 is the same standard established for concluding
ecutive in

foreign trade agreements. It is now obvious that Congress cannot empower
the President upon discovering burdens on interstate or foreign commerce
to remove them by executive action, and when such action also includes
amending

or

repealing prior statutes, the principle is

even more

compelling.

Findings of fact sufficient to support a valid executive action have not
been evidenced in any proclamations heretofore issued. Omission of findings
of fact is in direct conflict with Panama Refining Co. v. Ryan: 13 "The Exec
utive Order contains
dent's action.

no

finding,

no

statement of the

grounds of the Presi

And findings by him as to the existence of the required
basis of his action would be necessary to sustain that action, for otherwise
.

.

.

the

case would still be one of an unfettered discretion as the qualification
authority would be ineffectual." In the proclamations, which set in force
the new rates of duty covered by the several trade agreements, no facts of
any kind have been established indicating what "existing duties or other
import restrictions of the United States" the President endeavored to
change, or to what extent, if any, the same were unduly burdening and
restricting the foreign trade of the United States, or to what extent, if any,
such foreign trade might be affected by the changes made in domestic tariff
under the agreements. Instead the proclamations merely state a bald con
clusion:
"I, Franklin D. Roosevelt, President of the United States of
America, have found as a fact that certain existing duties and other import

of

restrictions of the United States of America and the Dominion of Canada
unduly burdening and restricting the foreign trade of the United States

are

of America and that the purpose declared in the said Tariff Act of 1930,
amended by the said Act of June 12, 1934, will be promoted by a foreign

as

trade agreement between the United States of America and the Dominion
of Canada;""

have found as a fact ..." is not a find
Clearly the statement, "I
ing of fact at all but merely a verbal representation. Thus the proclama
tions even fail to comply with the very loose qualification of authority set
.

.

.

forth in the Act.15
The remedy heretofore granted by the Tariff Act of 1930,16 allowing
manufacturers, producers, or wholesalers to protest tariff classifications
and duties and bring suit in the United States Customs Court is pur
portedly withdrawn,17 and those most confident that the Act will last until
its normal expiration on June 12, 1937, place greatest reliance, not on its
constitutionality, but rather on the withdrawal of judicial remedy from pro
Of course, so long as trade agreements continue
ducers and wholesalers.
to lower import duties, the importer, who has a remedy, is not injured,
and the injured party, the domestic producer or wholesaler, is denied a
(1930), 19 U. S. C. A. ��
(1933).
"Press Release, Dept. of State, Dec. 2, 1935.
15
48 Stat. 943 (1934), 19 U. S. C. A. � 1351
"46 Stat. 735 (1930), 19 U. S. C. A. � 1516
"48 Stat. 944 (1934), 19 U. S. C. A. � 1362
"46 Stat. 701-704

�

1336, 1337

293 U. S. 388, 431

(1935).
(1935).
(1935).

(1935).

remedy. Contrary
or
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wholesaler who

agreement

can

assumption, any manufacturer, producer
special injury arising out of any trade
the courts and contest the validity of the

to the current
can

obtain

establish
access

to

a

Sutherland,19 the court said: "So far as appears the Senate
not having advised and consented to the so-called 'treaty' it has no legal
force, and the proceedings taken thereunder are of no avail."
Act."

18

In In

re

Trade Agreements in International Law

Foreign trade agreements considered, not as treaties, but merely as
executive agreements ratified without the advice, consent, and concurrence of
the Senate, present the question of the validity of such agreements as
binding obligations in international law, independent

of the Act

or

procla

mations.
A general discussion of the various classes of executive agreements
is not within the scope of this paper. Foreign trade agreements fall into
the class of agreements authorized by Act of Congress.20

Cases and precedents contradict any claim for broad power in Congress
to carry out any of its several legislative functions by empowering the
President to conclude executive agreements. Postal conventions concluded

by the Postmaster General and the President without Senate concurrence
under E. S. 398 were hesitatingly approved in an opinion of the Attorney
General rendered March 20, 1890, signed by William H. Taft, then Solici
tor General. The opinion states that the power conferred upon the Execu
tive to conclude such treaties was contrary to the plain meaning of the
Constitution, but that such power was an exception for historical reasons:
"... where long usage, dating back to a period contemporary with
the adoption of the constitution, sanctions an interpretation of that
instrument different from that which would be reached by the ordinary
rules of construction were the question a new one, the usage will be fol
lowed."21 There is no known usage dating back to the beginning of the
Constitution which supports a tradition of power in the President to con
clude foreign trade agreements, and, within the reasoning of the above
opinion, such agreements are clearly unconstitutional.
With respect to execute agreements concluded pursuant to treaties,
the Senate, after a very difficult struggle with the President, refused to
18
In re Sutherland, 53 Fed. 551 (1892) ; United States v. Samples, 258 Fed. 479, 482
(1919) ; Kreutz v. Durning, 69 F. (2d) 802 (1934) ; Truax v. Corrigan, 257 U. S. 312
The review provided by the Tariff Act of 1930 was a special proceeding in a
(1921).
special tribunal, and if the right to invoke the special proceedings is withdrawn, the former
Kreutz v. Durning, supra.
right to proceed in a court of general jurisdiction is revived.
Hence, a. person who can show special injury can bring suit to enjoin a collector of
customs from admitting imports at duties other than as provided in the Tariff Act of

1930,

on

the theory that the Trade Agreement Act is invalid and ineffectual to reduce the

duties previously effective.
19

53 Fed. 551,

552 (1892).
WlLLOUGHBY, CONSTITUTION OP THE UNITED STATES (1929) 537 ; 2 HYDE, INTER
NATIONAL Law (1922) 27; 5 Moore, Digest of International Law (1906) 214; Barnett, In
ternational Agreements Without the Advice and Consent of the Senate (1905)
15 Yale
L. J. 63.
With respect to this class of agreements, Mr. Barnett says (p. 70) :
"In all,
except the case of postal conventions, the theory on which the President acts, is that he is
merely putting into execution a law whose operation is contingent upon the existence of
certain facts
reciprocal legislation or practice in a foreign state."
21
19 Ops. Att'y Gen. 515 (1890).
30

�
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permit him to enter into "special arrangements" for arbitration under the
Hague Convention of 1899, without the advice and consent of the Senate.
of B. Altman & Co. v. United States,22 is frequently relied
support the validity of trade agreements. Actually, this case
involved only the construction of an agreement and a question of appellate

The

ease

to

upon

procedure. The question of the President's authority to conclude the agree
was neither considered nor passed on since it was found that the
article imported was not within the scope of the agreement. As a question
of legislative policy, the Tariff Act of 1897 23 is no precedent for permitting
the Executive, acting independently of the Senate, to conclude trade agree
ments of the character authorized by the Act of June 12, 1934.24 Senate
advice and consent were expressly required for trade agreements concluded
under Section 4 of the 1897 Act, which agreements are precisely similar to
the agreements which the 1934 Act purportedly empowers the Executive to
ment

conclude without the advice and consent of the Senate.
In the

it

case

where

an

held ineffectual:25

was

executive agreement was
"The protocol worked a

passed
mere

on

by the courts,

truce.

The Presi

dent has not the power to terminate the war by treaty without the advice
and consent of the Senate of the United States." This case was affirmed by
the

Supreme Court, which said:

the vessel after actual hostilities

"... the claim is in form for the

use

of

suspended by the protocol [executive
agreement] of August 12th, 1898. A state of war did not, in law, cease until
the ratification, in April, 1899, of the treaty of peace."26 If the President
under his war powers cannot terminate a war (without Senate confirma
tion) so as to prevent seizure and condemnation of non-combatant property,
it is difficult to

see

citizens of tariff

were

how the President under

protection granted

under

a commerce

statute

can

deprive

existing law.

The final and most important consideration is the legal status of
foreign trade agreements as international obligations. As between contract
ing parties, are trade agreements enforceable against the United States
regardless of the invalidity of the Act or agreement as a question of munic

ipal law?
treaty, in

A
when

a

essence, is a contract between two or more states, and
second state pursuant to a trade agreement has made the conces

sions insisted upon by the United States, and by legislation or otherwise
has altered its import duties and has otherwise changed its position under
and pursuant to the agreement, clearly that state has a right to insist that
the United States keep and observe its part of the agreement, and it does
not alter the

rights of the second contracting

state if

subsequent

to

execu

tion of the agreement it is determined that the President's action in
including the same was invalid.27

con-

One would be indeed
been

provincial to expect that a foreign country having
granted valuable import concessions by the United States for a fixed

"224 U. S. 583
"30 Stat. 151

(1912).
(1897).

(1934), 19 U. S. C. A. � 1351 (1935).
v. United States, 1 Porto Rico Fed. 71
(1901).
26
194 U. S. 315, 323 (1904).
27
law
of
a
close
to
the
this
there
is
In
analogy
corporations. A party can enforce
his rights under a contract against a corporation even if ultra vires its charter powers,
when it is executed or the party has changed his position with respect thereto.
"48 Stat. 943

25

J. Ribas y Hi jo
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by formal executive action would consider itself bound by any subse
quent ruling of our municipal courts, or even by any action of Congress in
attempting to repeal such concessions.

term

Trade

agreements

run

for

a

fixed term

(generally three years) without

reservation of any right in Congress to change duties or without any pro
viso that the agreement shall be terminated if the Act is held unconstitu
tional by the courts. Any action by Congress or the Supreme Court incon
sistent with any foreign trade agreement will render such agreement void
or

unenforceable within the United

binding

States, but the agreement will still be

upon the United States in international law.28

And the United

repudiate its international obligation or face the claim of
a foreign government for damages.
Congress has previously felt bound to
pay damages to foreign governments to satisfy a breach of international
Accordingly, foreign trade agreements are valid interna
obligation.29
tional obligations, independent of the municipal validity or invalidity of
the Act or Executive proclamations.
States must either

That the Act of June 12, 1934 and proclamations promulgated there
are unconstitutional is now apparent.
Under circumstances of such

under

doubtful

authority it is indeed improvident that the Executive has entered

into any trade agreements with foreign countries. The present foreign trade
policy faces the prospect of a demise under a fiasco comparable to NRA

But worse! If the Trade Agreement Act is declared unconsti
tutional, Congress must either ratify these trade agreements or satisfy
damage claims of foreign governments.30

and AAA.

Donald C. Beelae.*

NEGLIGENCE

�

STORES�Liability for

Injury

to Infant

Accompanying

Parent.
It is a matter of common knowledge that parents, especially mothers,
frequently accompanied by their small children, when shopping at the
suburban grocery or the downtown department store,1 some of the larger
of which provide special facilities for their customers' children.2
Despite
the possibility of injury to such children, particularly those of tender years,
their legal status and the consequent duty owed them by the storekeeper
have not been definitely determined.
are

28

Supreme Court has recognized that international law is part of the law of
The Paquete Habana, 175 U. S. 677 (1900).
Also that international law
is part of the national sovereignty.
United States v. Arjona, 120 U. S. 479 (1887).
In
that case the court said (p. 483) :
"... all official intercourse between a state and
foreign nations is prevented, and exclusive authority for that purpose is given to the
The national government is in this way made responsible to foreign nations
United States.
for all violations by the United States of their international obligations, and because of
offenses against the law
this, Congress is expressly authorized 'to define and punish
The

the United States.

.

of nations.'

.

.

"

28
9 Stat. 60 (1846).
See Sen. Rep. No. 188, 41st Cong., 2d Sess. (1870)
Morton, Fed. Cas. No. 13,799 (C. C. D. Mass. 1855).
30
Scott, The Spanish Conception of International Law and of Sanctions,

;

Taylor

(1934)

Geo. L. J. 139.
*

Member of the Bar of the District of Columbia.

1Petree

v.

aO'Rourke

Davison-Paxon-Stokes Co., 30 Ga. App. 490, 118 S. E. 697 (1923).
v. Marshall Field & Co., 307 111. 197, 138 N. E. 625
(1923).

v.

22

724

GEORGETOWN LAW JOURNAL

[Vol. 24

A child thus entering a store with his parent can occupy, of course,
of three positions; that of a trespasser, a licensee or an invitee.
He is ordinarily not considered a trespasser since he enters the premises

but

one

with at least the

not the invitation, of the proprietor; the
trespass, the lack of authority for the entry, being

permission, if

essential element of

a

therefore absent.

The decisions dealing with this problem therefore range
holding such children to be mere licensees, who take the premises
as they find them,3 to those which accord them the status of invitees and
thereby constitute the proprietor practically an insurer of their safety
while on his premises.4
The purpose of this note will be to examine the pertinent decisions
and applicable doctrines, and, if possible, suggest a solution for this essen
tially practical problem.
from those

Liability for Injury

to Customers

Generally

It is fundamental that one, who directly or by implication invites or
induces another to enter upon his premises, must have the same in a rea

sonably safe condition, and give proper warning of latent or hidden defects;
one basis of this liability being the proprietor's superior knowledge of the
condition of his premises.5
This rule obviously applies to one entering a
store or shop for purposes of trade.
However, the storekeeper is not an
insurer of the safety of his customers, and is liable for injuries to them
only when he is negligent.6
The mere existence of a defective condition whereby a customer is
injured therefore does not, as a matter of substantive law, render the pro
prietor liable, unless it is shown that he either knew or should have known
of the defect.7 There is no presumption of negligence from the mere fact,
for example, that a customer sustained a fall.8
However, when the cus
tomer is injured by the unexplained fall of an object in the store, some
courts have applied the doctrine of res ipsa loquitor? but others have
refused to do so in situations practically identical.10
The storekeeper is
ordinarily not liable if the injury was caused by the pushing of a crowd at
at bargain counter,11 or by a fixture set in motion by some third person.12
"Holbrook

v.

4Hilberbrand
5

Aldrich, 168 Mass. 15,
May Mercantile Co.,

v.

46 N. E. 115
141 Mo.

(1897).
App. 122, 121 S. W. 326 (1909).

20 E. C. L. 55.

�Hill Grocery Co.

Hameker, 18 Ala. App. 84, 89 So. 850 (1921).
(1919).
8
Norton v. Hunder, 213 Mass. 257, 100 N. E. 546 (1913) (piece of meat) ; Broadston
v. Beddeo Clothing Co., 104 Neb.
604, 178 N. W. 190 (1920) (on stairway) ; Schaefer v.
DeNeergaard, 196 App. Div. 654, 188 N. Y. Supp. 159 (1921) (slippery entrance) ; Kipp v.
F. W. Woolworth & Co., 150 App. Div. 283, 134 N. Y. Supp. 646 (1912) (oily spot) ; RosenSteinsitz v. Wanamaker, 154 N. Y. Supp. 262 (1915) (loose rubber mat on marble floor).
�Anderson et al. v. McCarthy Dry Goods Co. et al., 49 Wash. 398, 95 Pac. 325 (1908)
(conveyor basket) ; Klitzke v. Webb et al., 120 Wis. 254, 97 N. W. 901 (1904) (door) :
Higgins v. Ruppert, 124 App. Div. 630, 108 N. Y. Supp. 919 (1908) (bundle of steel rods).
MFrahm v. Siegel-Cooper Co., 131 App. Div. 747, 116 N. Y. Supp. 90 (1909) (mortar
in elevator shaft) ; McClellan et ux. v. Schwartz, 97 Wash. 417, 166 Pac. 783 (1917) (block
and tackle) ; Allen ��. Banks et al., 7 App. Div. 405, 39 N. Y. Supp. 1016 (1896) (block of
'Garland

<;.

v.

Furst Store, 93 N. J. Law 127, 107 Atl. 38

ice).
1153 (1910) ; F. W. Woolworth
v. Sherer Dry Goods Co., 205 Mass. 1, 90 N. E.
Conboy, 170 Fed. 934 (C. C. A. 8th, 1909).
"Smith n. Johnson et al., 219 Mass. 142, 106 N. E. 604 (1914) (swinging door re
leased by another customer) ; Gelan v. Cooke, 23 Misc. 460, 61 N. Y. Supp. 361 (1898)
(table dropped by stranger at public auction).

"Lord

& Co.

v.
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Since the proprietor in making his premises safe must use only that
degree of care employed by reasonably prudent business men in like situa
tions,13 it is competent for him to show that the injury was caused by a
device or equipment considered standard in the trade, or a condition cus
tomary in stores generally.14 Such a showing is not, however, conclusive
on his freedom from negligence.15

Contributory negligence on the part of the customer is, of course, a
defense,16 but the fact that no injury had occurred previously at the place
where the plaintiff was hurt does not show contributory negligence.17 Such
a showing, however, is strong, but not conclusive, evidence of the pro
prietor's freedom from negligence.18 The negligence of the storekeeper
and the contributory negligence of the customer are ordinarily questions
for the jury.19
Whether Customer Invitee
When
first

a

customer seeks to
to be

question

recover

for

or

Licensee

injuries received

determined is whether he

was

an

in

invitee

a

store, the

or

a

mere

licensee at the time of the injury, since the duty owed him by the pro
prietor depends upon his status at that time. A licensee is usually defined
as one

who enters the

of the

occupant,20

premises with the permission, but not the invitation,
whose right to enter has been given him by oper
ation of law.21'
An invitee, on the other hand, enters the premises upon
the express or implied invitation of the occupant thereof.22
or one

Some decisions say that the existence and extent of an implied invita
a particular case is determined by the presumed intention of the

tion in

by the arrangement of the premises and his conduct
provided, of course, that such presumption is rea
sonable.23 The better view, however, applies the test of whether the entry
in question is beneficial to the occupant as well as to the party entering.24
occupant

as

indicated

concerning the

same,

Under the
enters

foregoing principles, it is uniformly held that one who
an entry being
by him. To be

store for purposes of trade is an invitee, such
beneficial to the proprietor and, hence, presumably desired
a

such

an invitee, it is not necessary that the customer should have a definite
purpose of making any particular purchase when he enters the store, it
being sufficient that he has a vague intention of buying whatever may
strike his fancy.25 Although he enters with a double purpose, only one of

"Chilberg et al. v. Standard Furniture Co., 63 Wash. 414, 115 Pac. 837 (1911).
14
Spickernagle v. C. S. Woolworth & Co., 236 Pa. 496, 84 Atl. 909 (1912).
"Hill Grocery Co. v. Hameker, 18 Ala. App. 84, 89 So. 850 (1921) ; William Laurie
Co. v. McCullough, 174 Ind. 477, 90 N. E. 1014 (1910), rehearing denied, 174 Ind. 490, 92
N. E. 337 (1910).
"Johnson

Bamberg, 49 Minn. 341, 61 N. W. 1043 (1892).
v. Hameker, 18 Ala. App. 84, 89 So. 850
(1921).
"Schaefer v. DeNeergaard, 196 App. Div. 654, 188 N. Y. Supp. 169 (1921).
"Higgins et al. v. Goerke-Krich Co., 91 N. J. Law 464, 103 Atl. 37 (1918).
^Keeran v. Spurgeon Mercantile Co., 194 Iowa 1240, 191 N. W. 99 (1922).
31
Racine v. Morris, 136 App. Div. 467, 121 N. Y. Supp. 146 (1910)
(policeman);
Gibson v. Leonard, 143 111. 182, 32 N. E. 182 (1892) (fireman).
v.

"Hill Grocery Co.

M

45 C. J. 808.

"Glaser

v.

"Petree

v.

Rothschild,

221 Mo. 180, 120 S. W. 1 (1909).
Davison-Paxon-Stokes Co., 30 Ga. App. 490, 118 S. E. 697 (1923).
^MacDonough et al. v. F. W. Woolworth Co., 91 N. J. Law 677, 103 Atl. 74 (1918).
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which is connected with the business, he is still an invitee.26 If he has
entered for a purpose of his own, but thereafter decides to transact busi
ness, he becomes an invitee.27

Conversely, where one enters a store merely for his own interest,
benefit, convenience or pleasure, for a purpose not connected with the busi
ness and in no way beneficial to the proprietor, he is generally held to be
a mere

licensee.28
Extent

The

of Implied Invitation

storekeeper's liability for injuries

to his customers is coextensive

customer who enters the store for purposes of
trade may therefore lose his status as an invitee and become a mere licensee,
The exact
if he exceeds such invitation as to time,30 use31 or place.32

with his invitation.29

A

portion of the store wherein the
pertinent inquiry.

customer

was

injured is consequently

a

Most courts agree that the proprietor's implied invitation includes all
parts of the store to which it is necessary or convenient for the customer
to go in transacting his business with the store.33
The basis of the lia
bility is that the customer's presence at such places should be reasonably
anticipated by the proprietor. Conversely, the implied invitation does not
include those parts of the store not intended for the use of the customer
and to which it is not anticipated he will go.34

The difficulty in this connection is the usual one of applying these prin
to a given set of facts. Where the customer falls into an unguarded

ciples

elevator shaft which

was

not intended for his use, he cannot recover 35
was negligent in the location or

unless it is shown that the proprietor
lighting thereof; or unless the plaintiff

was

expressly invited

to

use

the

Where the store operates a passenger elevator for its customers,
at least two jurisdictions hold it to the liability of a common carrier,37

same.36

although the majority view applies the same rules to injuries thereby
as to injuries received in other parts of the store.38

sus

tained

The proprietor is liable if he negligently maintains a trapdoor or
opening in a portion of the store's floor reserved for the use of customers
generally, or to which a particular customer has been expressly invited,39
"Downing

v.

Merchants Nat. Bk., 192 Iowa 1250, 184 N. W. 722

(1921).

Vallade et al., 33 Cal. App. 279, 164 Pac. 904 (1917).
"Woolvine, Adm'r v. Chesapeake & O. R. Co., 36 W. Va. 329, 16 S. E. 81 (1892)
(visit employee) ; Indian Refining Co. v. Mobley, 134 Ky. 822, 121 S. W. 657 (1909) (sell
insurance) ; Norris v. Hugh Nawn Contracting Co., 206 Mass. 68, 91 N. E. 886 (1910) (sell

�Braun

newspapers

)

v.

.

Great A. & P. Tea Co., 36 App. D. C. 569 (1911).
Champneys, 108 Wash. 35, 183 Pac. 75 (1919).
"Polk v. Laurel Hill Cemetery Ass'n, 37 Cal. App. 624, 174 Pac. 414 (1918).
"Keeran v. Spurgeon Mercantile Co., 194 Iowa 1240, 191 N. W. 99 (1922).

"Coberth
"Konick

v.

v.

Jewett Bros. & Co., 122 Iowa 316, 98 N. W. 114 (1904).
Rothschild, 221 Mo. 180, 120 S. W. 1 (1909).
"Bennett v. Butterfield, 112 Mich. 96, 70 N. W. 410 (1897).
"Smith v. Parkersburg Co-op Ass'n, 48 W. Va. 232, 37 S. E. 646 (1900) ; Rosenbaum
v. Shoffner, 98 Tenn. 624, 40 S. W. 1086
(1897).
"Treadwill v. Whittier et al., 80 Cal. 574, 22 Pac. 266 (1889) ; Perrault v. Emporium
Dept. Store Co., 71 Wash. 623, 128 Pac. 1049 (1913).
"Brendlson v. Ed. Schuster & Co., 167 Wis. 566, 168 N. W. 198 (1918).
"Montague v. Hanson, 38 Mont. 376, 99 Pac. 1063 (1909).

"Wilsey
"Glaser

v.

v.
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and it is

defense that the customer would have

no

seen

the danger had his

attention not been attracted by goods displayed in a show-case,40 or that
he was walking backward in order to take the kinks out of a rope he
intended to purchase.41

Although the customer is not guilty of contributory negligence in
failing to see a trapdoor or hole in the floor, this rule is not applicable to
stairways located where they naturally should be and he should reasonably
expect to find them.42 However, the proprietor may be liable if he negli
gently maintains such stairways in a defective condition, if the same were
intended for the use of customers generally,43 or the plaintiff was per
sonally invited to use the same.44 In this respect, escalators are in the
same category as stairways.45
While the proprietor must keep the entrance to his store in a rea
sonably safe condition,46 he is not responsible for the condition of the rear
door to his store,47 unless, of course, the customer in question was expressly
invited to

use

the same.48

Infants
When

as

Invitee

or

Licensee

child of tender years accompanies his parent into a store, he
not intend, nor is he capable, of making a purchase, and is

a

ordinarily does
not therefore

a customer in the usual meaning of the term.
If we apply
foregoing principles strictly, he would seem to be no more than a
licensee, and some decisions so hold.49 Moreover, the tender years of the
child, without more, will not make him an invitee, if an adult in the same
situation would not have been an invitee.50
The practical effect of con
struing such children to be licensees is, however, at variance with the known
indulgence of courts towards children generally, as shown by the estab

the

lished doctrine of attractive nuisances.51
Since the child is not "attracted" to the store, the attractive nuisance

doctrine, as such, is not directly applicable. However, a brief examination
of the principles underlying this doctrine may assist us, by analogy at
least, in determining the question under discussion.
Some courts
This doctrine has been justified on various grounds.
proceed on the theory that a danger which a child of tender years is
incapable of comprehending is, as to him, a trap or concealed danger.52
Another view is that the owner's failure to take reasonable precautions for
the safety of children, whose presence should be anticipated, amounts to
wantonness, even though no actual intent to injure is present.53 The doc"Hendricken

v.

Meadows, 154 Mass. 699, 28 N. E. 1064 (1891).

UJ. G. Christopher Co. v. Bussell, 63 Fla. 191, 68 So. 45 (1912).
"Lamed v. Vanderlinde, 165 Mich. 464, 131 N. W. 166 (1911).
"Graham v. Joseph H. Bauland Co., 97 App. Div. 141, 89 N. Y. Supp. 595
"Cheifetz v. Hills, 86 Misc. 7, 148 N. Y. Supp. 103 (1914).

(1904).

Wurzburg Dry Goods Co., 192 Mich. 447, 168 N. W. 1026 (1916).
McCarthy et al., 200 Mass. 445, 86 N. E. 918 (1909).
"Rooney v. Woolworth et al., 74 Conn. 720, 62 Atl. 411 (1902).
*Hill Grocery Co. v. Hameker, 18 Ala. App. 84, 89 So. 850 (1921).
"Holbrook v. Aldrich, 168 Mass. 15, 46 N. E. 115 (1897).
MHolstine v. Director Gen'l of Rys., 77 Ind. App. 682, 134 N. E. 303 (1922).
"Note (1925) 36 A. L. E. 34.
HFaylor *. Great Eastern Quick-Silver Min. Co., 45 Cal. App. 194, 187 Pac.
(1919).
53
City of Shawnee v. Cheek, 41 Okla. 227, 137 Pac. 724 (1913).
"Fuller
�

Frost

v.

v.

101
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trine has also been rationalized

on the theory that the attractiveness of
premises or of the dangerous instrumentality, to a child of tender years,
is an implied invitation; 54 but this theory is criticized as failing to dis
tinguish between temptation and invitation,55' and as being at variance
with the owner's actual intent.56
Probably the best justification for the
doctrine, and the one most applicable here, is the maxim that one must so
use his own property as not to harm others, and that one who has reason
to anticipate injury to another from conditions for which he is responsible,
and which he can readily avert, is under a duty, based on considerations of
humanity, to take reasonable precautions against such injury.57
Since it is practically a daily occurrence, the storekeeper should rea
sonably anticipate that his customers will be accompanied by their infant
children.
Moreover, it should be less difficult for the courts to raise the
status of such children from licensees to invitees, than it is to make the
landowner liable for injuries to infant trespassers under the attractive
nuisance doctrine. The gap to be bridged is not so large in the former as
in the latter case. Hence, on principle, such children should be considered

the

invitees.
When faced with this question, the courts, whenever
For example, where
express invitation to the child.

possible, spell
a department
store maintained a playroom for the use of such children, they were con
sidered invitees and the proprietor held liable when a child was injured in
the playroom.58 A similar conclusion was reached where the store main
out

an

tained

a

restroom

for the accommodation

of its

women

customers

and

their small children.59
Where the presence of the infant is in any way essential to the pur

chase, he will be held an invitee. Thus, where a child entered the store
with her mother, who intended to purchase clothing for the child as well
as for herself, the child was an invitee.60
The same conclusion was reached,
but not as logically, where the mother of a child of tender years had a bank
account in her name as trustee for the child, and the mother, accompanied
by the child, entered defendant's bank to make a deposit in such account.61
If the infant is injured in a part of the premises not reserved for the
public, he is, of course, a mere licensee, and the court need not decide the
question under discussion.62
In a few isolated cases, the precise question of the status of an infant
accompanying his parent, a customer, into a store, was squarely presented.
In a leading Massachusetts case,63 it was held that the parent, being a
customer, was impliedly invited to come on the premises, and "that such
invitation, by well known custom and usage was intended by the defendant
to extend to and include her small child who could not safely be left alone
268 (1922).
v. Van Britt, 258 U. S.
al., 128 Mich. 463, 87 N. W. 644 (1901).
"Bottum's Adm'r v. Hawks, 84 Vt. 370, 79 Atl. 858 (1911).
"Kelly v. Southern Wis. Ry. Co., 152 Wis. 328, 140 N. W. 60 (1913).
"O'Rourke v. Marshall Field & Co., 307 111. 197, 138 N. E. 625 (1923).
"
Miller v. Geo. B. Peck Dry Goods Co., 104 Mo. App. 609, 78 S. W. 682 (1904).
�"Sangster *. T. Eaton Co., 25 Ont. 78 (1894), aff'd, 21 A. R. 624 (1894), aff'd, 25
S. C. R. 708 (1895).
"Howlett v. Dorchester Trust Co., 256 Mass. 644, 152 N. E. 895 (1926).
"Mosher v. Anton G. Hanson Co., 193 Minn. 116, 258 N. W. 158 (1934).
"Grogan v. O'Keefe's, Inc., 267 Mass. 189, 192, 166 N. E. 721, 722 (1929).

"United Zinc & Chemical Co.

"Ryan

v.

Towar et
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conveniently intrusted to the care of others." Where the small child of
was injured by a moving stairway in the defendant's depart
ment store, the court, in holding the defendant liable, assumed the child an
In a recent case, a five year old child, who accompanied her
invitee.64
father, a customer, into a gasoline station, and while there was injured by
A similar conclusion was
a falling light globe, was held an invitee.65
reached where the child, an infant of six years, was killed by the fall of

or
a

customer

a

roll of linoleum in the defendant's store.66

authority there is upon the subject, chil
accompanying their parent into a store, are con

of what little

By the weight

tender years
sidered invitees.

dren

of

Contributory Negligence of Parent

or

Child

The authorities are not uniform as to the rules to be applied in deter
mining whether an infant, particularly one of tender years, has been guilty
of contributory negligence. A few decisions apply the rules governing the
capacity of children to commit crime and hold an infant of seven years of
There is
age or less to be legally incapable of contributory negligence.67
also considerable authority to the effect that it is a question of fact whether
a child from four to seven years of age has been guilty of contributory
negligence.68 Where the child is over seven years old, the decided weight of
authority is that his contributory negligence in a particular case is a
question of fact, ordinarily for the jury.69 In a proper case, it is, of
course, a question for the court.70
However, no higher degree of care is
required of a child than is usually exercised by children of similar age,
judgment and experience, under like circumstances.71
There are three views on whether the contributory negligence of the
parent should be imputed to the infant. The so-called New York rule,72
which has been followed in a few jurisdictions,73 imputes such negligence
on the ground that it is primarily the duty of the parent to care for the
child.
Massachusetts denies a recovery only where the parent or cus
todian is present and controlling the infant and negligently contributes to
The decided weight of authority, however, is that, in an
the injury.74
action by or on behalf of an infant of tender year for a personal injury,
the contributory negligence of the parent or custodian cannot be imputed to

the child.75
If the action is

parents

to

recover

for

brought,
injuries

not in
to them

the

name

by

reason

of the

child,

of the death

but
or

by the
injury of

64

Hilberbrand v. May Mercantile Co., 141 Mo. App. 122, 121 S. W. 326 (1909).
�Gulf Refining Co. v. Moody, 172 Miss. 377, 160 So. 559 (1935).
�
Belcher v. John M. Smyth Co., 243 111. App. 65 (1926).
"Note (1906)

MHerrington

1 Ann. Cas. 895.

Mayor, etc., of City of Macon, 125 Ga. 68, 64 S.
Slattery v. Lawrence Ice Co., 190 Mass. 79, 76 N. E. 459 (1906).
��Note (1910) 17 Ann. Cas. 353.
'"Kappes

v.

Brown Shoe Co., 116 Mo.

E.

71

(1906)

;

App. 154, 90 S. W. 1158 (1905).
Gladmon, 15 Wall. 401 (1873).
"Hartfield v. Roper, 21 Wend. 615 (N. Y. 1839).
�
Kyne v. Wilmington & N. R. Co., 8 Houst. 185, 14 Atl. 922 (Del. 1888) ; Morgan v.
Aroostook Valley R. Co., 115 Me. 171, 98 Atl. 628 (1916) ; McMahon v. Northern C. Ry.
Co.,
39 Md. 438 (1874).
"Gallagher v. Johnson, 237 Mass. 456, 130 N. E. 174 (1921).
"Note (1921) 15 A. L. R. 414.
v.

"Railroad Co.

v.
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the

child, the negligence of the parents in exposing the child
will, of course, bar their recovery.76

to

24

danger

Conclusion

application of the established principles of tort law to this prob
a somewhat unsatisfactory result.
Beginning with the oftrepeated premise that the storekeeper is not an insurer of the safety of
his customers, the courts construe these infants to be invitees, and then re
fuse to impute to them the negligence of their parents. In view of the known
indulgence of juries to children generally, the proprietor is thereby made
practically an insurer of their safety while on his premises.
The

lem produces

A practical solution, but one not strictly in accord with established
precedent, would be to impute the negligence of the parent to the child
even where the action is brought in the name of the child.
After all, the
child's right to the status of an invitee is derivative, being based upon the
fact that he accompanies his parent who is a customer.
Since he claims,
in effect, through his parent, it is not illogical to bar his right to recover
if the latter has negligently contributed to his injury.

C. V. S.

UNAUTHORIZED PRACTICE OP LAW.
The reaction of the Bar to the post-law expansion of corporations,
banking institutions, and fiduciary associations so as to embrace and
specialize peculiar branches of the practice of law has met with judicial
approval. It has likewise resulted in the establishment of definite, if not
venerable, regulations of unauthorized practice.
To understand why certain groups may not act as attorneys, and why
particular acts may not be performed by these and other groups, it is best
to understand the meaning, rights, and duties attendant upon the phrase
"attorney at law."
Persons acting professionally in legal formalities, negotiations, or pro
ceedings, by the warrant or authority of their clients, may be regarded as
attorneys at law,1 and their duties have been defined as the preparation of
pleadings and other papers incident to actions and special proceedings, the
management of such actions and proceedings on behalf of clients before
judges and courts, conveyancing, the preparation of legal instruments of
all kinds, and, in general, all advice to clients and all action taken for
them in matters connected with the law.2

nor

However, the right to engage in these duties is not a natural right,
one guaranteed by the Constitution,3 but rather it is a specially

is it

conferred

privilege.

Contemporary research has shown that the first legis

lative grant of this privilege was in the Statute of 4 Henry IV, c. 18
(1403), which tersely provided that attorneys might be examined by the
justices and their names put upon the rolls.4 That this selective doctrine
"Davis

�.

Seaboard Airline By., 136 N. C. 115, 48 S. E. 591 (1904).
v. Ward. 100 U. S. 195 (1879).

'National Sav. Bank
'In

re

Duncan, 83 S. C. 186, 65 S. E. 210 (1909).
v. Dow, 176 U. S. 581
(1900).

3

Maxwell

4

2 B. C. L. 940 et seq.
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has survived to the present day is best exemplified by the ruling of Vann, J .,
in the leading case of Matter of Co-Operative Law Co.fi "The practice of
law is not a business open to all, but a personal right, limited to a few

good moral character, with special qualifications ascertained
a long course of study, both general and professional,
and a thorough examination by a state board appointed for the purpose.
The right to practice law is in the nature of a franchise from the state
conferred only for merit. It cannot be assigned or inherited but must be
earned by hard study and good conduct.
It is attested by a certificate of
the Supreme Court and is protected by registration.
No one can practice
of

persons

and certified after

law unless he has taken

an

oath of office and has become

an

officer of the

discipline, liable to punishment for contempt in vio
such, and to suspension or removal. It is not a lawful
members of the bar who have complied with all the

to its

court, subject

lating his duties

as

business except for
conditions required

by

statute and the rules of the courts."

In the Con

Durantfi it was held that an attorney at law is an
officer of the court exercising a privilege or franchise to the enjoyment of
which he has been admitted, not as a matter of right, but on proof of fit
ness, through evidence of his possession of satisfactory legal attainments
and fine private character.
necticut

of In

case

re

In definition, the field of the attorney's work and the qualifications for
candidacy are clear and precise. In practice, however, the fields have been
often trespassed, sometimes deliberately, sometimes inadvertently because
The most flagrant violators have been,
the dividing fence was not visible.
not the unlicensed individual, but corporations, banks, and fiduciary asso
ciations.
The doctrine that

a

corporation

properly

may not

execute the office

attorney has received practically unanimous confirmation
In Matter of Co-Operative Law Co.,1 the cor
in the state jurisdictions.
poration was organized to render legal services of all kinds under a general
state statute which authorized incorporation for "any lawful business."

and duties of

an

plan of formation contemplated routine service by the corporation,
being handled by employed attorneys who were paid a fixed
salary, with all fees collected by the corporation. In condemning this pur
pose of incorporation, Justice Vann stated, "A corporation can neither
practice law nor hire lawyers to carry on the business of practicing law
for it any more than it can practice medicine or dentistry by hiring doctors
or dentists to work for it.
The legislature in authorizing the forma
tion of corporations to carry on 'any lawful business' did not intend to
include the work of the learned professions.
Business in its ordinary
sense was aimed at, not the business or calling of members of the great
professions, which for time out of mind have been given exclusive rights
and subjected to peculiar responsibilities." 8
In a factual situation but slightly different, the Supreme Court of
In this case the corporation
California reached the same conclusion.9
solicited memberships which entitled the subscribing member, by paying
The

the work

.

.

.

.

8

198 N. Y. 479, 483, 92 N. E. 15, 16

�80 Conn. 140,

67 Atl. 497

M98 N. Y. 479, 92 N. E. 16
8

.

.

(1910).

(1907).
(1910).

Id. at 484, 485, 92 N. E. at 16, 17.

�People

v.

California Protective Corp., 76 Cal. App. 354, 244 Pac. 1089

(1926).
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fixed annual assessment of $24.00, to receive free of charge any and all
The court readily
legal advice, preparation, or representation needed.
held that organization for such purposes was not within the incorporation
statutes of the state, that such practices were an unauthorized encroach
ment into the practice of law, and capable of being restrained by injunc
tion. The court said: "Though all the directors and officers of a corpora
tion be duly licensed members of the legal profession the practice of law
by the corporation would be illegal nevertheless." 10
The right to practice law attaches to the individual and dies with him.
It cannot be made the subject of business to be sheltered under the cloak
of a corporation having marketable shares descendible under the laws of
inheritance.11
But a moment's reflection is necessary to appreciate why
the courts have adopted this stringent view.
Were it possible to incorpo
rate to practice law, shares of stock would be subject to transfer and
disposition. Quite readily these certificates would come into possession of
men not members of the bar.
Within a comparatively short period the
corporation, organized for work in the administration of justice, would be
controlled, managed, and subjected to the policy dictates of the laymen.
Likewise, since a corporation can not comply with the established requisites
for admission to the bar, it follows that the practice of law is not a lawful
enterprise for a corporation. While for many purposes a corporation is a
person, it cannot possibly attain the personal requisites of training, char
acter, and integrity. It is not, then, such a person as may receive a license
to practice law.
Lastly, as a corporation cannot engage in the practice
directly, so it cannot do indirectly that which is forbidden, by employing
attorneys to practice for it.12
Less brazen, but none the less improper, has been the assumption of
the right to engage in certain legal practices by banks and banking com
panies, including strictly fiduciary associations. Selection of such organiza
tions as trustees and guardians of estates has led many of them to the
belief that the duties inherent in these tasks qualified them to draw up the
The fallacy of their belief has been
papers that provided the selection.
strongly stated by many courts. Thus in In Re Eastern Idaho Loan and
Trust Co.,13 the respondent advertised that it made "a specialty of draw
ing contracts, deeds and mortgages," and also that it was especially well
trained in the preparation of wills. In defense to a citation for contempt,
the trust company pleaded that such acts did not constitute the practice
of law, that they were, in effect, little more than clerical details closely
analogous to those performed by the scriveners of the past century. Jus
tice Lee, however, found the organization guilty of contempt for unlicensed
".
where
practice of law in contravention of the state statute, saying :
an instrument is to be shaped from a mass of facts and conditions, the
legal effect of which must be carefully determined by a mind trained in
the existing laws in order to insure a specific result and guard against
others, more than the knowledge of the layman is required; and a charge
for such services brings it definitely within the term 'practice of the law'."14
a

.

"7d. at
"State

�

,

Lundin

u.

Merchants'

Protective

Corp., 105 Wash. 12, 177 Pac. 694

(1919).
"Matter of Co-operative Law Co., 198 N. Y. 479, 92 N. E. 15
"49 Idaho 274, 288 Pac. 157

"H. at

�

,

.

244 Pac. at 1091.

rel.

ex

.

288 Pac. at 159.

(1930).

(1910).
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recently decided Illinois case,15 Justice Orr condemned in bitter
the activities of the bank in soliciting and conducting a law
business. By means of advertising, "drives," contests, and other unethical
solicitation, the bank had secured a large foreign-born clientele, for whom
In

a

language

legal services were rendered without charge if the bank be named trustee
Attor
or executor, and at regular professional fees if another be selected.
neys were employed on regular salaries by the bank to draw the papers,
conduct litigation, foreclose mortgages held by the bank, and to perform
practically all legal services required by the banking customers except the
obtaining of divorces. The court said: "It is no less a usurpation of the
function and privilege of an attorney and an affront to the court having
sole power to license attorneys, for one not licensed as such to perform the
services of an attorney outside of court proceedings." 16
The Court of Appeals in Ohio has ruled that, although not prohibited
by criminal statute, it is unlawful for a corporation to practice law or
maintain a legal department or hire attorneys and advertise their services
for the

use

of others.17

The third and last group of cases, those concerning practice by an
unlicensed individual, have received no greater mercy in the courts.

transgression by

While

an

individual is

generally of

more

The unauthorized

practitioner is, in

It has been stated that for

one

a

petty character,

trust company.
the words of the street, the "chiseler."
not an attorney to hold himself out and

deliberate than that of

it is nevertheless

a

bank

or

such is criminal contempt, a direct effort to impair
the functions of the court, and this, despite the fact that the parties with
whom the pseudo attorney was dealing knew that he was not an attorney.18

pretend

to

practice

Along this

same

as

line the

syllabus

of the court in Fitchette

v.

Taylor,16

decided in 1934, states, "If for compensation, counsel as
to legal status and rights of another and conduct in respect thereto con
The
Such practice by laymen is unlawful."
stitutes the practice of law.

a

Minnesota

case

pointed out that injunction is a proper remedy to prevent
practices when asked by attorneys acting for themselves and other
The character of the right to prac
affected members of their profession.
tice law, is a special privilege and franchise, and as such is a sufficient
property right to justify protection by injunction.
In condemning unauthorized practice of law, one salient feature should
Practice of law by a corporation is unethical and pro
not be overlooked.
hibited.
In the same manner prosecution of legal activities by a bank or
trust company cannot be approved.
However, in none of these instances
would the organization be in position to violate the law unless certain men
previously admitted to the bar under the theory of good character expressed
a willingness to auction their privilege and so assist the association in its
unethical ventures.
Under no circumstance may an organization be ab
solved from condemnation, but too often does the unscrupulous attorney
The privilege awarded him to practice law carescape without censure.

court further

such

15
People
462, 176 N. E.
�

Id. at

rel. Illinois State Bar Ass'n

ex

901
�

"Dworken

,

v.

Peoples Stock Yards State Bank, 344 111.

(1931).
176 N. E. at 906.

v.

Apartment House Owners' Ass'n, 38

(1931).
18
In re Morse, 98 Vt. 85, 126 Atl. 550 (1924).
M191 Minn. 582, 254 N. W. 910 (1934).

Ohio App.

265, 176 N. E. 677
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ries with it not only a demand of the finest conduct, but also that of
unwavering loyalty to his profession. By contracting with a corporation
or fiduciary to furnish his legal ability to be marketed as a commodity,
the attorney violates the most sacred canons of trust imposed by the ethics
of his profession.
On the other side of the picture, the banks and trust
companies have expressed a desire to co-operate fully with the Bar in seek
ing to establish and maintain a definite line of demarcation between the
duties of the two groups.
The more reputable of these firms have taken
the initiative of advising clients to consult their own attorneys on any and
all matters calling for legal knowledge and determination.
It is evident,
therefore, that the obligation rests directly upon the practicing attorney
to see to it that neither corporations, banks, trust companies, nor unlicensed
The various
individuals are permitted to continue the practice of law.
courts have expressed a sincere willingness to cooperate by enjoining
unlawful practice, if the violation is brought to their attention by regular
proceedings.
Self-preservation in his profession would thus seem to
demand of the practicing attorney that he take a sincere interest in curbing
unlicensed practice.
J. A. H.
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RECENT DECISIONS
CONSTITUTIONAL

LAW�States

Rights�Federal Control of Agricul

tural Production.

presented a claim to the respondents as receivers
Corporation for processing and floor taxes on cotton
levied under Sections 9 and 16 of the Agricultural Adjustment Act, 48
Stat. 31, 7 U. S. C. A. �� 601-620 (1934). This Act authorized the Secre
tary of Agriculture to enter into adjustment agreements with farmers for
reduction of acreage or production of basic agricultural commodities and
to impose processing taxes and floor stock taxes making the proceeds
The United States

of the Hoosac Mills

thereof available for payment of benefits under such agreements. A decree
allowing a claim of the United States for a balance due on processing

and floor stock taxes assessed against the defendant was reversed by the
Circuit Court of Appeals, and the case came up on appeal to the Supreme
Court of the United States.

Held, that Congress

may

not

legislate

for

the purpose of regulating agricultural production in the states, that the
Act invaded the reversed powers of states by regulating agricultural

production and was not a constitutional exercise of the federal taxing and
spending power, and that the principle that the attainment of prohibited
ends may not be accomplished by Congress under the pretext of exercising
granted powers is applicable to the federal power to tax. United States v.
Butler, et al., 296 U. S.� 56 Sup. Ct. 312 (1936).
The Court rested its decision upon the broad principles involved
in the very structure of the Act in question, thus discounting any discus
sion of the manner in which the power had been delegated to the Secretary
of Agriculture, with the finding that since Congress had no right to regu
late agriculture in the first place, it could not delegate a power which it
,

did not have.

strongly urged that respondents had no standing in the
question the validity of the tax on the ground that it was merely

Petitioners

Court to

A federal taxpayer has no right to seek the aid of a
questioning the appropriation to be made of revenues raised by
In that case,
taxation. Massachusetts v. Mellon, 262 U. S. 447 (1923).
as in others decided in the past, the appropriation and the tax had been

a revenue measure.

court in

contained in separate acts. The Court has found and has established as a
principle of constitutional law that a taxpayer may not avoid the

firm

payment of

a

tax

by questioning

funds which does not touch him

a

proposed expenditure of governmental

his property in any sense more directly
than it affects the citizens of the nation in general. United States v.
or

Realty Co., 163 U. S. 427 (1896) ; Knights v. Jackson, 260 U. S. 12
(1922) ; Patton v. Brady, 184 U. S. 608 (1902) ; cf. Field v. Clark, 143
U. S. 649 (1892). In the cases cited by petitioners there is involved the
denial of the right of taxpayers to control the naked money spending
power and the funds of the treasury. However, the Court distinguished
the instant decision from those cases and found its parallel in certain
judgments denying the right of the Federal Government to tax, and
allowing the taxpayer to question the propriety of the alleged revenue
measure.
Thus, in the Head Money Cases, 112 U. S. 580 (1884), the pur
ported tax was upheld after the plaintiff had been granted standing in the
Court to contest the exercise of the power, and it was upheld, not as a
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exercise of the power granted to Congress to
immigration. In the Child Labor Tax Case, 259
U. S. 20 (1922), the purported exaction was held invalid as an integral
part of the legislative regulation over intrastate commerce. Of similar
import were the cases of Hill v. Wallace, 259 U. S. 44 (1922) ; Linder v.
United States, 268 U. S. 5 (1925) ; United States v. Constantine, 296
U. S. 287 (1935) ; and Veazie Bank v. Fenno, 8 Wall. 533 (1869). Resort
to the taxing power to effectuate an end which is not legitimate is not
permissible. Gibbons v. Ogden, 9 Wheat. 1 (1824).
In the above cases the tax was in the nature of a penalty upon the
institutions to be controlled or regulated, while in the instant case the
regulation was accomplished not by the tax but by the method by which
its proceeds were to be expended. Thus in Linder v. United States, supra,
the tax in the form of a regulating penalty was placed upon the practice
of a profession. In the Child Labor Tax Case, supra, the alleged penalizing
tax was levied upon nonconforming industrial organizations.
In this
case, however, the Court has decided that what cannot be done directly
cannot be done indirectly, that where a direct regulatory rule may not
be enforced by Congress, such action may not be purchased, and that
the tax was in reality a mere incidental step in the regulation of agri
cultural production. In past cases the taxes declared invalid have oper
ated as direct burdens, imposed as prohibitory penalties upon the object
of the regulation, while in this case it is the appropriation of the funds
derived from the alleged tax and the expenditures of same which oper
ated as the regulatory feature. The key to this situation seems to be
that the tax and the appropriation for which it is earmarked are con
tained in the same act. It is interesting to conjecture what the attitude
of the Court would be were the tax and the appropriation thereof con
tained in separate enactments. How far the Court is to go in probing
the motive or the purpose of the tax may not now be told, although it
would appear that strict and rigid limits will be placed on the extension
and application of this doctrine.
It was maintained by petitioners that the general welfare clause
embodied in Article I, Section 8, of the Constitution gave Congress the
power to tax for the general welfare, and this was construed to impart
validity to the tax. But the Court, after making a lengthy survey of the
various interpretations of this clause ruled that it was not involved in
the issues arising out of the case. It was held that that clause merely
qualified the power to tax and did not extend the general regulatory
In thus identifying the tax with the regulations
powers of Congress.
sought to be imposed upon agricultural production, it was adjudged that
the validity of the tax depended upon the legality of the control to be
exercised and to which the tax was merely an incidental feature. Since
the proceeds of the tax were earmarked in the same Act for a specific
purpose, as such it could only be validated on the ground of its connec
tion with a constitutional exercise of the regulatory powers of Congress.
If the ends sought to be attained were not legitimate, as the Court

revenue

regulate

measure, but
commerce

as an

and

found in this case, then the tax could not be sustained.
The Court found that control of agricultural production was
within the powers of Congress. It reemphasized and reestablished

doctrine,

as

laid

down

in

A. L. A. Schechter Poultry

Corp.

v.

not

the

United
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States, 295 U. S. 495 (1935), regarding the exclusion of Congressional
jurisdiction from matters within the province of the states, and making
more
rigid the classification of interstate and intrastate activities. In
the Schechter case, supra, the process sought to be regulated began after
the product had been taken out of the stream of interstate commerce. In
the present case the activity sought to be placed under control began and
ended before the product had entered the stream of interstate commerce.
In both cases the activity was held to be intrastate in character and, as
such, outside the province of Congress, under the 10th Amendment to
the Constitution reserving to the states the powers not expressly delegated
to Congress. And thus it was held that the alleged voluntary agreement
of the farmer to accept the purported bounty in return for curtailing pro
duction was in reality coercive in effect through the financial operation
of such payment, and that the proceeds of the tax could not be used to
purchase a compliance which Congress was powerless to command. The
Court found that the consequences arising from such action would be
subversive of the general principles of constitutional restrictions upon the
regulatory powers of the national government. However, it is important
to note here that the distinction between a statute stating conditions
upon which moneys shall be expended and one effective only upon assump
tion of a contractual obligation to submit to a regulation which could not
be otherwise enforced was emphasized.
Petitioners
amendments

operated
decision

maintained

by Congress,

to make the tax
was

ratification

that

49 Stat.

valid,

of

the

7 U. S. C. A.

tax

by subsequent

601 et seq. (1935)
but the Court held in this case, and the

750,

confirmed in the later

case

��

of Rickert Rice

Mills, Inc.

v.

Fontenot, 296 U. S.
(1936), that since the exaction lacked the quality
of a true tax, and remained the means for the unauthorized regulation of
agricultural production, the 1935 amendments to the original Act did not
�

cure

its constitutional infirmities.
T. 1. S.

CONSTITUTIONAL

LAW�Twenty-first

Amendment� Federal

Excise

Tax.

November, 1934, an information was filed in the District Court for
Alabama charging that on October 8, 1934 at Birmingham,
Alabama, the respondent conducted the business of a retail dealer in malt
liquor contrary to the laws of the state, without having paid the special
excise tax of $1,000 imposed by Section 701 of the Revenue Act of 1926. A
demurrer and a motion to quash were overruled, a plea of not guilty was
entered, and jury trial was waived. Pursuant to a stipulation of facts, the
court found that for the fiscal year July, 1934, to June 30, 1935, the
respondent registered with the Collector of Internal Revenue as a retail
liquor dealer and paid the tax of $25.00 imposed upon such dealers by R. S.
3244, as amended, 26 U. S. C. A. � 1394 (1934) ; on the date named in the
information the respondent had a restaurant in Birmingham, where he
conducted the business of a retail dealer in malt liquors containing more
than one-half of one percent alcohol, which business was contrary to the
laws of the state and of the city, and had not paid the $1,000 tax. ResponIn

Northern
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dent's motion for

judgment was denied, that of the United States was
granted, and the respondent was sentenced. The Circuit Court of Appeals
reversed the judgment on the ground that the Section became inoperative
upon repeal of the Eighteenth Amendment. Constantine v. United States,
75 F. (2d) 928 (C. C. A. 5th, 1935). Held, that the tax was invalid as a
penalty for the violation of state law, and as such beyond the limits of
federal power. United States v. Constantine, 296 U. S. 287 (1935)
.

From the time of Chief Justice

Marshall,

the United States

Supreme

Court has been called upon at varying intervals to consider the puzzling
question, When is a tax not a tax? Within the restrictions of Article I,
Section 8 of the Constitution, the power of the Federal Government to tax
for purposes of revenue is unlimited, McCulloch v. Maryland, 4 Wheat. 316,
431 (1819) ; License Tax Cases, 5 Wall. 462, 471 (1866) ; Pacific Insurance

Co.

Soule, 7 Wall. 433, 443, 446 (1869) ; Austin v. The Aldermen, 7 Wall.
(1869) ; Patton v. Brady, 184 U. S. 608, 623 (1902) ; McCray v.
United States, 195 U. S. 27, 61 (1904) ; even though the power might
conceivably be exercised so as to diminish or totally destroy the value of
property. McCulloch v. Maryland, supra; Gibbons v. Offden, 9 Wheat.
1 (1824) ; Veazie Bank v. Fenno, 8 Wall. 533, 548 (1869) ; Spencer v.
Merchant, 125 U. S. 345, 355 (1888) ; Knowlton v. Moore, 178 U. S. 41
(1900) ; Treat v. White, 181 U. S. 264, 269 (1901) ; Patton v. Brady, supra;
Flint v. Stone Tracy Co., 220 U. S. 107 (1911). That the tax power may
be used as a means to make effective other granted federal powers also has
been declared by the Court. Gibbons v. Ogden, supra; Veazie Bank v.
Fenno, supra; Head Money Cases, 112 U. S. 580 (1884) ; Board of Trade
of Chicago v. Olsen, 262 U. S. 31 (1923). When a case may be brought
under one of the foregoing well-recognized principles, the validity of the tax
is not open to serious question.
The difficulty and confusion in tax cases arise when a law called a
revenue measure is challenged as effecting an invasion of the powers
reserved to the states. The Congress has passed much legislation under
the guise of revenue acts where the patent effect was to regulate or abolish
evil practices not within the reach of the Federal Government under any
of the other powers expressly granted. Although "a statute must be
construed, if fairly possible, so as to avoid not only the conclusion that it is
694,

v.

699

unconstitutional but also grave doubts upon that score, United States v.
Delaware & Hudson Co., 213 U. S. 366, 408", United States v. Jin Fuey

Moy, 241 U. S. 394, 401 (1916), and "Collateral purposes or motives of a
legislature in levying a tax of a kind within the reach of its lawful power
are matters beyond the scope of the judiciary," A. Magnano Co. v. Ham
ilton, 292 U. S. 40, 44 (1934), the validity of such legislation has depended
upon whether the Court has accepted the legislative declaration of revenue
purpose or has construed the act in the light of ultimate results to be
accomplished by its operation. Where the primary intent of the legisla
tion was to produce revenue the tax has been upheld even though regula
tion was the incidental result. On the other hand, where the Court has
found on the face of the act, or but thinly veiled, a primary legislative
purpose to regulate in a sphere beyond the scope of federal constitutional
power, it has been held invalid.

The foregoing principles appear clearly understandable
propositions but when their application to particular cases,

as

abstract

as

reflected
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by the decisions of the Supreme Court, is examined, the line separating
always suceptible of consistent determination.
For almost one hundred years, federal tax legislation imposing regulation
in varying degrees was sustained. The extreme limit to which the Court
accepted the legislative declaration of revenue purpose is well exemplified
by the oleomargerine and narcotic acts. Complete supervision and partial
suppression of traffic in these commodities resulted from decisions upholding
the revenue character of taxes imposed upon them.
the valid from invalid is not

"It being demonstrated that the motive or purpose of Congress in
adopting the acts in question may not be inquired into, we are thus brought
to consider the contentions relied upon to show that the acts assailed were
power of Congress, putting entirely out of view all considera

beyond the

tions based upon purpose

or

motive.

.

.

.

"The right of Congress to tax within its delegated power being un
restrained, except as limited by the Constitution, it was within the

authority conferred

on

Congress

to select the

objects

upon which

an

excise

should be laid.
"From this it follows, as we have also previously declared, that the
judiciary is without authority to avoid an act of Congress exerting the
taxing power, even in a case where to the judicial mind it seems that
Congress had in putting such power in motion abused its lawful authority
by levying a tax which was unwise or oppressive, or the result of the
enforcement of which might be to indirectly affect subjects not within
the powers delegated to Congress". MeCray v. United States, supra at

61, 63.
Within less than two
was

decades, however, the position of the Court
reversed, and, instead of accepting the legislative fiat, it undertook

to determine for itself whether the real purpose and intended effect of
so-called taxing acts was principally the raising of revenue. The Child

Case, 259 U. S. 20 (1922), marked the turning point, and the
conception of unlimited tax horizons has definitely been cast aside
for a less tangible principle founded upon judicial construction of the
purpose underlying measures adopted by Congress ostensibly for revenue.
Labor Tax
former

Thus, the Federal Government may impose
requiring the use of prescribed wrappings
or make unprofitable sales thereof, In re
Kollock, 165 U. S. 526 (1897) ; McCray v. United States, supra; it may
tax and impose onerous regulations on the importation, manufacture, sale,
or gift of opium, United States v. Jin Fuey Moy, supra; United States v.
Doremus, 249 U. S. 86 (1919) ; Alston v. United States, 274 U. S. 289
(1927) ; and it may impose a prohibitive tax for the sale of opium in
violation of regulations, Nigro v. United States, 276 U. S. 332 (1928).
But Congress may not, under the guise of a revenue measure, impose a
tax for the purpose of regulating employment of child labor, Child Labor
Tax Case, 259 U. S. 20 (1922) ; nor impose a penalty upon persons con
victed of violating the National Prohibition Act, Lipke v. Lederer, 259
U. S. 557 (1922) ; United States v. La Franca, 282 U. S. 568 (1931) ; nor
make criminal the commission of an act not reasonably related to the col
lection of revenue, Linder v. United States, 268 U. S. 5 (1925) ; nor reguThe result is

perplexing.

excise tax upon oleomargerine
and in an amount to discourage

an
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grain sales

upon boards of

trade, Hill

v.

Wallace, 259 U. S.

(1922).
In the instant case, the Court has followed the reasoning that "no
exercise of the art of lexicography can alter the essential nature of

mere

thing; and if an exaction be clearly a penalty it cannot be con
a tax by the simple expedient of calling it such," United States
v. La Franca, supra at 572; Lipke v. Lederer, supra, and "when this pur
pose is declared in the title of the bill, and is so clear from the provisions
of the bill itself, it leaves no ground upon which the provisions we have
been considering can be sustained as a valid exercise of the taxing power."
Hill v. Wallace, supra at 66; Macallen Co. v. Massachusetts, 279 U. S.
620, 625 (1929).
an

act

or

verted into

In the

case

of Alexander Theatre Ticket Office v. United States, 23 F.
was denied from a conviction under

(2d) 44 (C. C. A. 2d, 1927), appeal

the Revenue Act of 1926 for failure to pay a graduated tax on tickets
sold at other than theatre ticket offices although the evident effect of the
to curb the business of "ticket

scalping." In a similar case under
Anderson, 279 U. S. 869 (1929), a writ of
certiorari was denied on the holding of the court below that the Act pri
marily imposed an excise tax and the regulation was incidental to collection
act

was

the

same

Act, McKenna

v.

of the tax.

All that

can

be deduced from the apparent contradition of decisions
Supreme Court for the present has adopted the

is that the United States

reasoning of the Child Labor Tax Case, supra, that it is not limited by
the legislative declaration of revenue purpose, but will determine for itself
whether the principal purpose of the Congress is to go beyond the recog

delegated by the Constitution. This was shown by the
v. Butler,
U. S.
56 Sup. Ct. 312 (1936),
handed down shortly after the decision in the instant case.
nized

powers

decision in

United States

�

�

,

F. W. R.

CONSTITUTIONAL
of

LAW� Twenty-first

Amendment�State

Licensing

Importers.

A California statute

(St. Cal. 1935,

a tax of $500 per
importer of beer manufac
tured outside of the state of California. This was in addition to a $50 per
year license tax, which was imposed on dealers handling locally manu
factured beer.
One such importer sought an injunction against collection
of the $500 tax. Held, that the provision in the Twenty-first Amendment
to the Constitution, prohibiting importation into any state, territory, or
possession of the United States for delivery or use therein of intoxicating
liquors in violation of laws thereof, did not except intoxicating liquors
from other applicable provisions of the Federal Constitution, and that a
state statute creating a distinction between wholesalers of beer which was
manufactured within the state and those who sold beer which was imported
into the state, with respect to amount of tax on privilege of selling the
beer, was invalid as a violation of the "commerce" and "equal protection"
clauses of the Constitution (U. S. Const., Art. I, � 8, CI. 3; Amend. 14,

year

on

each establishment maintained

c.

by

330) imposed
an
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� 1). Young's Market Co. et al. v. State Board of Equalization of Cali
fornia et al., 12 F. Supp. 140 (S. D. Cal. 1935).
The court, in deciding that Section 2 of the Amendment (U. S.
Const. Amend. 21, � 2) did not apply to states wherein liquor traffic was
permitted, relied principally upon the case of Joseph Triner Corporation v.
Arundel et al., 11 F. Supp. 145 (D. Minn. 1935).
In that case the court
held invalid, as being in violation of the "equal protection" clause, a
statute of Minnesota which prohibited the sale of liquor imported into.
that state in a finished condition unless the brand of such liquor had been
registered in the United States Patent Office, and which statute imposed
no similar restriction with respect to liquor manufactured in that state.
In that case the contention was made that, by reason of the above-cited
amendatory provision, liquor as a commodity in interstate commerce was
no longer subject to regulation by Congress.
But the court, in disposing
of this, interpreted the provision to mean only that the states, territories,
and possessions were free to determine to what extent, if at all, intoxicating
liquor should be a lawful subject of commerce within their limits. This
interpretation of the amendment would seem to be correct, since, under
Article I, Section 8, Clause 3, Congress has absolute power to regulate
commerce between the states, and it is logical to suppose that any amend
ment limiting or restricting this power would be addressed to it.
Having decided that intoxicating liquor as a commodity in interstate
is subject to the regulation of Congress, as between so-called
"wet" states, then the state by levying a discriminatory tax of $500 on
importers of beer manufactured in a foreign state is usurping the power
granted to Congress. It is fundamental that a state may not impose a tax
which has the effect of directly burdening or interfering with interstate
commerce.
In Guy v. Baltimore, 100 U. S. 434 (1879), it was decided that
a Baltimore ordinance, whereunder vessels laden with products of other
states were required to pay fees, for the use of public wharves of that
city, which were not exacted from vessels landing thereat with products of
The
Maryland, was in conflict with the Constitution (Art. I, � 8).
power of the national government over commerce with foreign nations

commerce

and among the several states reaches the interior of every state of the
Union, so far as it may be necessary to protect the products of other
states and countries from discrimination

of their

Brown

it has been settled that

v.

Maryland,

12 Wheat. 419

by reason
(1827). While

foreign origin.

where property which has moved in the channels of interstate commerce
come to rest within a state and has become commingled with the mass

has

of property therein, it may be taxed by such state without thereby imposing
a direct burden upon interstate commerce, that doctrine
always has ex

pressly excluded the conception that a state could, without directly bur
dening interstate commerce, discriminate against such property by im
posing upon it a burden of taxation greater than that levied upon domestic
property of like nature. I. M. Darnell & Son Co. v. Memphis, 208 U. S.
The leading cases holding that a state may tax property
113 (1907).
which has moved in the channels of interstate commerce, when such prop
erty had come to rest therein, are Woodruff v. Parham, 8 Wall. 123 (1868),
and Brown v. Houston, 114 U. S. 622 (1885).
But in each of those cases
it

was

distinctly pointed

out that the power

did not, and could not, include the

authority

which

was

thus

to burden with

a

recognized
discrimina-
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tory tax the property brought from another state. In American Steel Wire
Co. v. Speed, 192 U. S. 500, 519 (1904) where the doctrine of Brown v.
,

Houston, supra, and Woodruff v. Parham, supra,
it was pointed out that to prevent the levy of a

was

reviewed and restated,

tax upon

property brought

from another state, even after it had come to rest within a state, from
being a direct burden upon interstate commerce, property so situated must

be taxed "without

discrimination, like other property situated within the

state."
In Evansville Brewing Association v. Excise Commission, 225 Fed.
204, 209 (N. D. Ala. 1915), it was decided that a certain Alabama statute
was not discriminatory so far as the complainant in that case was con
cerned, but the court was of the opinion that the exaction of an addi
tional license of a wholesale dealer for the privilege of selling foreign made
beer, when a like license is not exacted for the sale of beer of domestic
manufacture, would be an evident discrimination against the seller of the
foreign made beer. It was held in Welton v. State of Missouri, 91 U. S.
275 (1875), that a license tax required for the sale of goods is in effect a
tax upon the goods themselves, and when there is a discrimination in favor
of locally manufactured goods, it is in conflict with the power vested in
Congress to regulate commerce between the states. Woodruff v. Parham,
This doctrine is again
supra; Tiernan v. Rinker, 102 U. S. 123 (1880).
expounded in the case of McCreary v. State, 73 Ala. 480 (1883), where the
court construed a state statute setting up a discriminatory tax on foreign

manufactured beer and wine to be in violation of the Federal Constitution.
A statement relative to the

question here under consideration is to be
v. G. A. F. Seelig, Inc., 294 U. S.
511, 527 (1934), where the Court declared: "What is ultimate is the prin
ciple that one state in its dealings with another may not place itself in a
position of economic isolation. Formulas and catchwords are subordinate
Neither the power to tax nor the
to this overmastering requirement.
police power may be used by the state of destination with the aim and
effect of establishing an economic barrier against competition with the
products of another state or the labor of its residents."

found in the recent

It will be

case

seen

of Baldwin et al.

that the decision of the court in the instant

case

is

thoroughly in accord with the provisions of the Constitution (U. S. Const.,
Art. I, � 8, CI. 3; Amend. 14, � 1; Amend. 21, � 2) as interpreted by pre
viously decided cases hereinbefore cited.
W. J. O'D.

CORPORATIONS

�

Liability of Subsidiary for Torts of Agent of Parent

Corporation.
The defendant, an Alabama corporation, operates shops in the state of
Alabama for its parent corporation, which was organized under the
laws of the state of Delaware and maintains offices in New York City.
customer of one of the defendant's stores, had a contro
management of the store over some purchases. Evidence
tends to show that, as a result of the controversy, the plaintiff threatened
litigation. The district supervisor, who was employed and paid by the
parent corporation, then procured the discharge of the plaintiff by

The

plaintiff,

a

versy with the
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threatening her employer with a withdrawal of patronage by the de
fendant's employees.
The plaintiff sued the subsidiary corporation for
procuring her discharge. Held, the subsidiary corporation is liable for tor
tious procurement of discharge of the third party by her employer, as the
district supervisor of the parent corporation was acting as agent of the sub
sidiary while performing duties in connection with the subsidiary's shops,
notwithstanding he was employed and paid by the parent corporation.
Lerner Shops of Alabama v. Riddle,
Ala.
164 So. 385 (1935).
�

�

,

In modern law it is well established that

a

corporation is responsible

for the torts of its agents acting within the scope of their authority. Hypes
v. Southern R. R. Co., 82 S. C. 315, 64 S. E. 395 (1909) ; White v. Inter
national Textbook

Co., 173 Iowa 192, 155 N. [W.

298

(1915).

by the agent of
subsidiary. The court held that
when the agents of the parent were dealing directly with the affairs of
Most of
the subsidiary, they were impliedly the agents of the subsidiary.
the cases in which the acts of one corporation are imputed to another are
cases wherein it is attempted to charge the parent with liability for the
acts of the subsidiary.
In the

principal case, liability
the parent corporation is imputed

for the tort committed

to the

Responsibility of the parent corporation for acts and obligations of the
The
subsidiary is based on the real relation existing between them.
United States Supreme Court in United States v. Reading Co., 253 U. S.
26 (1919), said that it would deal with the relation between the parent
and subsidiary as the justice of the case might require.
Some courts deal
with the question of liability by determining whether the relationship of
principal and agent exists; others seek to determine whether there has
been a merging of corporate identity.
In Luckenback S. S. Co.

W. R. Grace & Co., 267 Fed. 676 (C. C. A.
insufficiently financed. The court held that
the facts showed such an identity of the two corporations, or, at least
gave rise to such a strong presumption of their identity, as to warrant
that the Luckenback Corporation be held equally responsible with the
Luckenback S. S. Co. for breach by the latter of its contract with the
appellee and that for all practical purposes the two concerns were one.

4th, 1920), the subsidiary

v.

was

In The J. B.

Austin, Jr., 1 F. (2d) 451 (E. D. N. Y. 1924) the court
along with identity of officers there were other circumstances
which indicated no real diversity between the Inland Marine Corporation
at whose request the coal was furnished, and the other two corporations
who owned the vessels for which the coal was supplied, and that in view
,

found that

of the authorities and all the
to

a

principles

of

equity, the libellant

was

entitled

decree.
That two

corporations have certain

persons who are managing officers
liable for injuries caused by the other.
Davis v. John R. Thompson Co., 239 111. App. 469 (1926) ; Evansville Rail
ways Co. v. Legnon's Adm'r, 172 Ky. 631, 189 S. W. 898 (1916).
Nor will
the negligence of the servants of a corporation in which another owned
all the stock bind the parent for injuries, in the absence of proof that the

in both will not of itself render

one

and servants involved were in its control, rather than in the
control of the subsidiary.
General Motors Corp. v. Moffett, 27 Ohio
App
219, 160 N. E. 878 (1927).

premises
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principal case it was found that the district supervisor's duties
promotion work, and the court held that adjustment of
complaints and avoidance of litigation charging mistreatment of cus
tomers have such relation to the promotion of sales that it could not be
said, as a matter of law, that they were outside the scope of his employ
ment as a sales supervisor.
In the

included

sales

From

a

sion in the

review of the decided cases, while it appears that final deci
case is in accord with the weight of authority, most

principal

courts would have arrived at the result

by

a

somewhat different line of

reasoning.
J. F. W.

CRIMINAL LAW�Evidence� Criminal
The defendant,

a

Syndicalism.

member of the Communist Party,

was

indicted for

The defendant, under instruc
violation of the criminal syndicalism law.
tions from his superior, was one of the principal speakers at a meeting

held in the interest of the
handbills

as

a

Party. The meeting had been announced through

protest against police raids.

The admittance

was

free, and

Communistic
than 15 per cent of the audience were Communists.
literature, in the main advocating forceful overthrow of the government,
no

more

was

sold.

The defendant made

a

plea for

new

members,

and

urged all

to

be present at a street meeting of the party on the next night, which "would
be in defiance of the local police authority." Held, evidence that the Com
munist

Party taught and advocated the doctrine of criminal syndicalism
sabotage is sufficient to convict the defendant. State v. De Jonge,
�Ore.�, 51 P. (2d) 674 (1935).
The constitutionality of the right of the states to enact such statutes
has been generally upheld. State v. Fox, 236 U. S. 273 (1915) ; State v.
Moilen, 140 Minn. 112, 167 N. W. 345 (1918) ; State v. Quinlan, 86 N. J.
Law 120, 91 Atl. Ill (1914) ; People v. Most, 171 N. Y. 423, 64 N. E. 175
(1902) ; People v. Steelik, 187 Cal. 361, 203 Pac. 78 (1921) ; In re Moriarty,
44 Nev. 164, 191 Pac. 360 (1920) ; State v. Hennessy, 114 Wash. 351, 195
Pac. 211 (1921).
Proof that the ultimate purpose of an organization is the forceful
usurpation of duly constituted authority is sufficient for a conviction of
sedition, whether or not the danger is immediate. People v. Gitloiu, 195
App. Div. 773, 187 N. Y. Supp. 783 (1921). On the other hand, the advo
cacy of a change in industrial ownership or political change by lawful
State v.
means is not a crime, and to prohibit it is unconstitutional.
Gabriel, 95 N. J. Law 337, 112 Atl. 611 (1921) ; State v. Diamond, 27
N. M. 477, 202 Pac. 988 (1921).
Statements of authorized speakers of the organization of which the
and

defendant is shown to be

a

member

are

admissible to prove the character

Boloff, 138 Ore. 568, 7 P. (2d) 775 (1932). So
society.
with any relevant evidence tending to show .its character, People v.
O'Malley, 49 Cal. App. 597, 194 Pac. 48 (1920), including excerpts from
the books, pamphlets, leaflets and other periodicals of the organization.
People v. Wright, 66 Cal. App. 782, 226 Pac. 952 (1924). In the case of
People v. Bailey, 66 Cal. App. 1, 225 Pac. 752 (1924) the court held that
of the

State

v.

,
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such literature
of the Criminal

was

admissible

even

though published prior

to the passage

Act.

Syndicalism
voluntary membership in

an
organization which is pro
punishable without the presence of the intent to adhere
Ellis v. United States, 206
to the purpose and aims of the fraternity.
U. S. 246 (1906). In that case the Court said, at p. 257, "If a man inten
tionally adopts certain conduct in certain circumstances known to him,
and that conduct is forbidden by the law under those circumstances, he
breaks the law in the only sense in which the law ever considers intent."
To the same effect are Spies v. People, 122 111. 1, 12 N. E. 865 (1887), and
State v. Milo, 126 Ore. 238, 269 Pac. 225 (1928).
A kindred topic concerns itself with statutes prohibiting the public
display of a red flag. The Michigan court, speaking in the case of People
v. Immonen, 271 Mich. 348, 261 N. W. 59
(1934), held that a statute for
bidding the display of a red flag was a valid exercise of police power,
since that emblem has become definitely identified with an element advo
cating the use of force in the overthrow of government. But in People v.
Altman,
App. Div.�, 280 N. Y. Supp. 248 (1934) a similar statute was
held unconstitutional by the New York court as prohibiting adherence to
definite political, social and economic principles.
The Supreme Court of
the United States laid down the same doctrine in Stromberg v. California,
283 U. S. 359 (1930), which is the leading case on the point.
There the
statute of California provided that it was unlawful to display a red flag at
a public assembly
(1) as an emblem of opposition to organized govern
ment, (2) as a stimulus to anarchistic action, or (3) as an aid to propa
ganda of a seditious character. The Court held that the statute was uncon
stitutional as to the first alternative, tending, as it did, to silence, by word
or act, any protest against the
government, thus unlawfully limiting free
dom of speech.
However, the Court did not doubt the validity of the last

The

mere

hibited by law is

�

,

two alternatives.

That the concept of liberty under the due process clause of the Four
Amendment embraces the right of free speech has been deter

teenth

mined in Gitlow v. New York, 268 U. S. 652 (1925) ; Whitney v. Cali
fornia, 274 U. S. 357 (1927) ; and Fiske v. Kansas, 274 U. S. 380 (1927).
J. J. O'C.

CRIMINAL LAW

�

Evidence�Increased

Punishment for Habitual Crim

inals.
The

petitioner

was

before convicted of the

convicted of
same

grand larceny after having been twice
A statute [Kan. Rev. Stat. Ann.

offense.

(Supp. 1933) � 21-107a] provides that if
felony, he shall be imprisoned

third time of

a

for

person

shall be convicted

a

life, and "Judgment in such
cases shall not be given for the increased
penalty, unless the court shall
find, from the record and other competent evidence, the fact of former con
victions for felony committed by the prisoner, in or out of this state."
Before passing sentence on the petitioner, the court made a
finding that
he had theretofore been convicted of two
prior felonies. On that finding,
together with the verdict in the pending case, the petitioner was sentenced
to life imprisonment.
He contends that he was entitled to a
jury trial on
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prior
prior

the question whether he had been convicted of other felonies on two
and successive occasions. Held, that under the statute the finding of

was properly made by the court, and the petitioner had no
right to a jury trial of the question. The petitioner's writ was denied and
the proceeding dismissed.
The petitioner has taken this case oh appeal to
Kan.
52
the Supreme Court of the United States. Levell v. Simpson,
P. (2d) 372 (1935).

convictions

�

�

,

The legislature has power to

provide

one

punishment for

persons

con

victed of an offense for the first time, and a more severe punishment for
People v. Gowasky, 244 N. Y. 451, 155
persons convicted more than once.
N. E. 737 (1927) ; Jones v. State, 9 Okla. Cr. Rep. 646, 133 Pac. 249 (1913) ;
This rule is based on
v. Le Pitre, 54 Wash. 166, 103 Pac. 27 (1909).
theory that the punishment should be made to fit the criminal rather
than the crime. State v. Dowden, 137 Iowa 573, 115 N. W. 211 (1908).
State

the

jurisdictions is stated to be that, whenever the state
severe penalty for a second or subsequent offense
than that which it would impose upon a first offender, the state must charge
and prove, before the jury, that the offense so charged is in fact a second
or subsequent offense.
State v. Bailey, 165 La. 341, 115 So. 613 (1928) ;
Hall v. State, 121 Md. 577, 89 Atl. Ill (1913) ; State v. Sumpter, 335 Mo.
620, 73 S. W. (2d) 760 (1934) ; Green Bay Fish Co. v. State, 186 Wis. 330,
202 N. W. 667 (1925).
Such also is the holding of the federal courts.
Klein v. United States, 14 F. (2d) 35 (C. C. A. 1st, 1926) ; Massey v.
United States, 281 Fed. 293 (C. C. A. 8th, 1922) ; Singer v. United States,
278 Fed. 415 (C. C. A. 3rd, 1922).
The rule in most

intends to claim

There are,

a

more

however,

some

jurisdictions

which allow the

prosecutor

to

introduce evidence of former convictions only after the jury has decided
the question of the accused's guilt or innocence.
Of course such evidence
will

only be admitted in case the accused is found guilty of the crime
charged. People v. Gowasky, supra. But in New York, the question of
prior convictions must be tried by a jury. In, Graham v. State of West
Virginia, 224 U. S. 616 (1912), the accused, after judgment against him
on the charge, was brought before the court of another county, in a sep
arate proceeding instituted by information, and on the finding of the jury
that he was a former convict he was sentenced to additional punishment
which the statute in such cases prescribed. The Court held that there was
no constitutional mandate which required the state to provide for the
allegation of the former conviction in the indictment, even where the for
mer conviction was known.
The procedure followed in the lower courts
was upheld.
In Alabama there

was

a

case

in which the defendant

was

accused of

subsequent violation of the liquor law and sentenced to the increased
punishment provided by the statute for subsequent offenses, although the
fact of prior convictions for violation of the liquor law had not been alleged
The supreme court of the state, in sustaining the judg
in the indictment.
ment, said that evidence of previous convictions should not be submitted to
the jury, as it tended to prejudice them against the accused; and that the
only proper thing to do on the defendant's being found guilty of the
offense charged, was to bring the fact of previous convictions to the atten
tion of the court, for it is the duty of the court, in determining what pun
ishment to inflict, to ascertain for itself, from the records or other legitia
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mate source, whether or not the defendant had been previously convicted.
v. State, 18 Ala. App. 62, 88 So. 375 (1921).
This minority doctrine

Lyles

is also

adopted in State

Kelly,

89 S. C.

71 S. E. 987

(1911).
ground, but state that there
is no reason why the court alone might not inquire into former convic
tions of the accused. In State v. Ferrone, 96 Conn. 160, 113 Atl. 452 (1921),
the court stated that no knowledge of the alleged previous conviction
should reach the jury until their verdict on the principal issue had been
rendered, and then, if their verdict had been guilty, the question as to
former convictions of the accused might be submitted to them, but that
the court saw no reason why the accused might not, if he so wished, sub
mit the issue to the court without a jury.
McWhorter v. State, 118 Ga. 55, 44 S. E. 873 (1903), agrees with the
majority rule when the punishment for the subsequent offense goes no
further than the maximum that might be imposed for the first conviction.
But where the punishment for a second offense goes further than the maxi
mum that might be imposed for the first offense, there the fact of prior
convictions should not be set out in the indictment, but the court should
determine the fact of prior conviction.
v.

The courts of Connecticut take

a

303,

middle

H. C. G.

DOMESTIC RELATIONS� Retrospective Construction of Divorce Statute.
The parties were married in 1918, when the divorce laws of their
domicile, the District of Columbia, provided that the sole ground for abso
lute divorce should be adultery, and that a divorce a mensa et thoro could
be obtained for drunkenness, cruelty, or desertion. The spouses voluntarily
separated in 1927, and thereafter lived apart without cohabitation. By an
Act of

Congress

August 7, 1935, the existing law [D. C. Code, �

of

966 ; 31

Stat. 1345, c. 854 (1901)] was repealed, and a new Section 966 was enacted
"in lieu" thereof, providing for absolute divorce upon the ground, inter alia,
of voluntary separation from bed and board for five consecutive years with
out cohabitation.
ment of the

new

On September 10, 1935, about one month after the enact
the wife filed her bill in equity praying a decree of

law,

ground of voluntary separation. A motion to dis
a special appeal granted, the husband contending
that the statute was satisfied only by a separation for five years after the
date of the enactment. Held, that in view of the purpose of Congress to
liberalize and enlarge the divorce laws of the District of Columbia, both as
to existing and prospective conditions and in consideration of the power of
public law to regulate and control the marriage status, the Act should be
construed as retrospective in character, and the divorce should be granted,
even though the greater part of the separation period accrued
prior to
the adoption of the law.
Tipping v. Tipping,
App. D. C.
(1936).
absolute divorce

miss

was

on

overruled,

the

and

�

This

case

is illustrative

divorce statutes.

In

of the

liberal

or

with this view

��

remedial
the

construction

of

following cases,
some exactly, and some aproximately :
Jones v. Jones, 2 Tenn. 2 (1804) ;
West v. West, 2 Mass. 223 (1806) ; Stevens v. Stevens, 1 Mete. 279 (Mass.
1840) ; McCraney v. McCraney, 5 Iowa 232 (1857) ; Phillips v. Phillips, 22
Wis. 246 (1867) ; Cole v. Cole, 27 Wis. 531 (1871) ; Hunt v. Hunt, 9 Hun
consonance

are
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622 (N. Y. 1877) ; Long v. Long, 135 Minn. 259, 160 N. W. 687 (1916) ;
Hurry v. Hurry, 141 La. 954, 76 So. 160 (1917) ; Dowie v. Becker, 149 La.
160, 88 So. 777 (1921) ; State ex rel. Progress v. 1st Judicial Dist. Court,
53 Nev. 386, 2 P. (2d) 129 (1931); Schuster v. Schuster, 42 Ariz. 190, 23
P. (2d) 559 (1933) ; Stallings v. Stallings, 177 La. 488, 148 So. 687 (1933).
Unquestionably the legislature has the power to enact retrospective
laws governing marriage and divorce, without offending the constitutional
inhibitions against ex post facto laws and impairment of contracts. Mar
riage is not a contract within the "impairment clause," and divorce is not
regarded as such a penalty as will render ex post facto (in the constitu
tional sense) a law making past conduct, not so at the time, a ground
of divorce.

presumed prospective in operation, each case,
presumption, must present a positive exercise of
the legislative power to adopt retroactive laws. The verb tense employed
in the act may illumine the legislative intent. For example, in Phillips v.
Phillips, supra, the Wisconsin statute (Wis. Laws 1866, c. 37) provided for
absolute divorce "whenever the husband and wife shall have voluntarily
lived entirely separate for the space of five years next preceding the appli
cation for the divorce," and such decree was there granted the wife although
four of the five years of separation had elapsed before the act's passage.
So in Cole v. Cole, supra, a divorce was granted though but three of the
But since statutes

in order to

overcome

are

the

five years were spent after enactment of the law. Decrees
similar facts in Hurry v. Hurry, supra, and in Dowie v.

where the Louisiana statute

(La. Laws 1916,

act

269,

p.

were

had upon

Becker, supra,
557) provided

"that when married persons have been living separate and apart for a
period of seven years or more, either party to the marriage contract may
."
for an absolute divorce which shall be granted upon proof.
precise accord are State v. 1st Judicial Dist., supra, where the Nevada
statute (Stats. 1931, c. Ill) permitted absolute divorce when a husband
and wife "have lived apart" for five consecutive years without cohabita
tion, and Schuster v. Schuster, supra, where the Arizona statute (Ariz.
Laws 1931, c. 12) enacted that "when for any reason the husband and wife
have not lived or cohabited together as husband and wife for a period of
five years or more" it should be ground for divorce.
sue

.

.

.

.

.

In

By this criterion of verb tense, Justice Stephens, dissenting in Tipping
supra, distinguishes these cases where the present perfect tense
was used in the statutes in describing the separation, from the principal
case, where no such words were employed in the statute.

v.

Tipping,

a subsequent ground of divorce
legislation sufficiently to overcome the presump
tion against it.
Thus, in Jones v. Jones, supra, the Tennessee statute
(Tenn. Laws 1799, c. 19, � 2) provided that "if any person hath been or
shall be injured in any of the ways above mentioned," citing adultery, it
should be ground for a divorce. Though the act of adultery was committed
before the enactment, the court said, "Adultery by the law of nature is an
It was so before the passage of this act, and an evil in any pos
offense.
sible view of the subject."
Compare West v. West, supra (adultery),
Long v. Long, supra (former imprisonment for crime), and Hunt v. Hunt,
supra (cruelty)

Again, the

nature of the offense made

may admit of retroactive

.
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If the words of the statute

or

the nature of the offense

furnishing the

ground of divorce do not evince the intent or appropriateness of retroactive
legislation, the statute must be interpreted under a presumption that it is
prospective only. Dickinson v. Dickinson, 3 Murph. 327 (N. C. 1819) ;
Sherburne v. Sherburne, 6 Greenl. 210 (Me. 1829) ; Scott v. Scott, 6 Ohio
535 (1834) ; Greenlaw v. Greenlaw, 12 N. H. 200 (1841) ; Given v. Marr,

(1847) ; Buckholts v. Buckholts, 24 Ga. 238 (1858) ; Burt v.
Burt, 168 Mass. 204, 46 N. E. 622 (1897) ; Pierce v. Pierce, 107 Wash.
125, 181 Pac. 24 (1919) ; Barrington v. Barrington, 200 Ala. 315, 76 So.

27 Me. 212

81

(1917).

parties committed acts
adultery ground for divorce.
It was held that the act was not retrospective, in the court's construction
of the "spirit" of the Declaration of Rights in its ex post facto provisions.
Sherburne v. Sherburne, supra, involved a Maine statute (Me. Laws 1829,
c. 440)
making desertion a ground of divorce, and the act was held to
apply only to cases where the desertion occurred after the passing of the
law. In Greenlaw v. Greenlaw, supra, the New Hampshire statute of De
cember 24, 1840, providing as ground for divorce the conviction and
imprisonment of the other spouse for felony, was held not to authorize a
divorce for such imprisonment before the act's adoption.
Given v. Marr,
supra, held that the statute (Me. Laws 1829, c. 440) authorizing divorces
for five year desertions, could not apply in cases where the desertions partly
accrued prior to its passage (though here any other interpretation would
have altered certain property rights which had become vested under earlier
Scott v. Scott, supra, involved a statute authorizing divorce
conveyances)
for habitual drunkenness for three years, which was held not retroactive,
having no application to cases occurring before its passage. In Buckholts
v. Buckholts, supra, where the baron sought domestic felicity through appli
cation of a cowhide to his feme in 1828, and cruelty was made a ground
for divorce in 1850, the court said, "This law is not retroactive. Therefore
it could impart no divorce-supporting qualities to the cowhiding act, which
In Burt v. Burt, supra, divorce was
that act did not possess before."
sought on the new statutory ground of intemperate use of drugs, and such
conduct prior to the passage of the act was held insufficient to support the
bill. Pierce v. Pierce, supra, arose under the Washington statute (Wash.
Laws 1917, c. 106, � 1, sub. 8) allowing divorce "where the parties are
."
estranged and have lived separate and apart for eight years or more.
Though more than eight years of separation had elapsed, the action failed,
since most of the period had accrued prior to the adoption of the statute.
In Dickinson

of

adultery in

v.

1812.

Dickinson,

supra,

one

of the

The act of 1814 made

.

.

.

Barrington v. Barrington, supra, is perhaps the strongest decision sup
porting the view that such statutes are prospective in operation. There
the act of September 10, 1915, authorized a divorce "when the wife with
out support from him has lived separate and apart from the bed and board
."
of the husband for five years next preceding the filing of the bill.
Complainant filed her bill January 25, 1916, alleging separation since Jan
Upon demurrer the statute was held not retrospective, but
uary 12, 1911.
required a complete accrual of the five-year period after its enactment.
The opinion of the court furnishes a strong support for the dissenting
opinion in Tipping v. Tipping, supra. Here are excerpts:
.

.
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those which do not create, enlarge, diminish, or
favored by the courts, and their retrospective

are

spirit and policy of the law."
gives a new legal effect to conduct or conditions
occurring or existing prior to its enactment, thereby imposing upon any
person unanticipated disabilities or alterations of legal status, is retrospec
"But

tive in

a

is not obnoxious to the
a

statute which

sense

where found

which is odious to the law.

.

.

.

This disfavor has every

vigorous rule of construction which denies
retroactive effect to such a statute unless by its express terms, or by
unmistakable implication, the legislature must have so intended.
"The legislative act here involved is not remedial in character, but
gives legal effect to marital conduct and relations, by converting any com
plete separation between husband and wife for five years next before the
filing of the bill of complaint, into an authorized ground of divorce in favor
of the wife.
It falls fairly within the class of acts whose retrospective
operation is so strongly disfavored by the law, and so consistently repro
bated by the courts."
So the contrast lies between the liberal, remedial view of divorce
statutes characterized by the cases in line with Tipping v. Tipping, and the
strict regard of vested marital rights and obligations held by the "Barring
ton line."
Perhaps on certiorari in the Tipping case the United States
Supreme Court will present its determination of the propriety of one or
expression in

a

...

the other view.

J. R. J.

INSURANCE� Cigarette

as

Defendant company had

Hostile Fire.
insured

certain household

property of the

plaintiff against "all direct loss or damage by fire." A rug covered by the
policy was burned by a cigarette found lying thereon, directly beneath a
smoking stand. The insurer denied liability, contending that the fire having
been intentionally lighted by the insured, and having been contained within
the cigarette, was a "friendly" fire, and that in order to recover the
plaintiff must show that the damage was caused by an independent fire
separate and distinct from that in the cigarette. Held, that the cigarette
is not the container of the fire but is itself the fire, and that the burning
cigarette, being on the rug and out of the control of the smoker, had lost
its character of an intentional, or "friendly" fire, and had become, by the
change in locus, a "hostile" fire, or a fire out of place, for damage from
which the defendant was liable.
Swerling v. Connecticut Fire Ins. Co.,
R. I.�, 180 Atl. 343 (1935).
It was early held that the word "fire," when used in an insurance
policy, meant a "hostile," as distinguished from a "friendly," fire. The
origin of this distinction is to be found in the case of Austin v. Drew,
4 Camp. 360 (1815), in which it was held that an insurance company was
not liable for damage caused by smoke and heat from a fire which was
always confined to the stove where it had been intentionally lighted by the
insured and which never was excessive. Lavitt v. Hartford County Mut.
Ins. Co., 105 Conn. 729, 136 Atl. 572 (1927).
Austin v. Drew has been very generally followed and it may be stated
as a general rule that an insurance company is not liable for damage
�

1936]

RECENT DECISIONS

751

caused by a fire intentionally lighted and employed as an agent for do
mestic, economic, or scientific purposes, when such fire is always confined
to its intended limits, i. e., when it remains within the limits of the agency
employed. Such a fire is termed "friendly," but becomes "hostile" if it
breaks out from its intended limits and causes an ignition outside the
in such case the fire has lost its intentional character
agency employed
and has become a hostile agent, for damage from which the insurance com
Hansen v. Lemars Mut. Ins. Ass'n, 193 Iowa 1, 186 N. W.
pany is liable.
468, 20 A. L. R. 964 (1922) ; Sigourney Produce Co. v. Milwaukee Mechanics
Ins. Co., 211 Iowa 1203, 235 N. W. 284 (1931) ; Solomon v. United States
Fire Ins. Co. of N. Y., 53 R. I. 154, 165 Atl. 214 (1933). Accordingly, it
has been held that the insurer is not liable for damages caused by smoke
and soot which escape because of a disconnected stove pipe, the fire not
having been excessive or at any time out of the stove, Cannon v. Phoenix
Ins. Co. of Hartford, Conn., 110 Ga. 563, 35 S. E. 775 (1900) ; or for dam
ages to a boat by heat from a fire in a furnace caused by failure to keep
a sufficient supply of water in the boiler, American Towing Co. of Balto. v.
German Fire Ins. Co. of Balto., 74 Md. 25, 21 Atl. 553 (1891) ; or for
damages to books and furniture caused by steam which escaped from a
break in the pipe of a heating apparatus, Gibbons v. The German Insur
ance and Savings Inst, of Quincy, III., 30 111. App. 263
(1889) ; or for
damages caused by a smoking lamp left burning in the plaintiff's office,
Fitzgerald v. The German American Ins. Co., 30 N. Y. 772, 62 N. Y. Supp.
824 (1899) ; or for damages by smoke and soot which escaped because of
a defect in a furnace, equipped with an oil burner, which was used to heat
the plaintiff's house, Lavitt v. Hartford County Mut. Fire Ins. Co., supra.
In these cases there was no question of the confinement or escape of the
fire and the "friendly fire" doctrine was applied without dispute.
�

One of the many difficulties

arising in the application of the general
as determining

rule above stated is in connection with the locus of the fire

its character.

Where there is actual ignition of other property outside the

employed, there is no question but that the "friendly fire" doctrine
cannot be invoked by the insurance company to evade liability, Mickey v.
The Burlington Ins. Co., 35 Iowa 174 (1872) ; Fire Association of Phila.
v. Nelson, 90 Colo. 524, 10 P.
(2d) 943 (1932). Although there are sev
eral cases holding that damages caused by a fire which protrudes from the
agency employed are recoverable on the theory that the fire has then
escaped its intended confines, Pappadakis v. Netherland Fire & Life Ins.
Co., 137 Wash. 430, 242 Pac. 641 (1926) ; Coryell v. Old Colony Ins. Co.,
118 Neb. 303, 229 N. W. 326, 68 A. L. R. 222 (1930); the better and
majority view is that there must be an independent fire an actual ignition
outside the agency employed and disconnected from the intentional fire
in order to permit recovery. McDonald v. Royal Ins. Co., Ltd., 98 Mont.
572, 40 P. (2d) 1005 (1935) ; Fitzgerald v. The German Amer. Ins. Co.,
Hence the
supra; Solomon v. United States Fire Ins. Co. of N. Y
supra.
distinction is not that the fire has merely escaped its limits as to the actual
space within which it is intended to be confined, but that it has escaped
in the sense that it is consuming property or things not intended to be con
sumed. Hansen v. Lemars Mutual Ins. Ass'n, supra. The ignition of soot
in a chimney from an originally friendly fire has been held such a hostile
fire as to make an insurance company liable On the ground that, in such
agency

�

�

.,
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chimney is a secondary fire, is not serving a useful
burning in a place where fires are never intentionally
lighted or maintained, Way v. Abington Mutual Fire Ins. Co., 166 Mass.
67 (1896) ; Washington T. P. Mut. Fire & Lightning Ins. Ass'n v. Sherrer,
32 Ohio App. 465, 168 N. E. 234 (1927) ; and on the same principle the
insured was allowed to recover for damages by smoke and heat from a
heater which was entirely aflame.
Hartford Fire Ins. Co. v. Armstrong,
219 Ala. 208, 122 So. 23 (1929).
However, the mere fact that the fire is
of greater intensity than is anticipated does not change the character of the
friendly fire if it is entirely confined to its intended place. Lavitt v. Hart
ford County Mut. Fire Ins. Co., supra; Solomon v. United States Fire Ins.
Co. of N. Y., supra. Contra: O'Connor v. Queen Ins. Co. of America, 140
Wis. 388, 122 N. W. 1038 (1909).
The "friendly fire" doctrine also has been applied to deny recovery by
the insured for damages done to insured articles, such as jewelry, inad
vertently placed in a friendly fire and thus destroyed. Weiner v. St. Paul
Fire & Marine Ins. Co., 124 N. Y. Misc. 153, 207 N. Y. Supp. 279 (1924) ;
Reliance Ins. Co. v. Naman, 118 Tex. 21, 6 S. W. (2d) 743 (1928) ;
Harter v. Phoenix Ins. Co. of Hartford, Conn., 257 Mich. 163, 241 N. W.
196 (1932). Contra: Salmon v. Concordia Fire Ins. Co., 161 So. 340 (La.
App. 1935).
This distinction between the friendly and hostile fire is thus based
almost entirely on the locus of the fire, and an originally friendly fire does
case, the fire in the
purpose,

and

is

not lose that character when

it merely becomes excessive, but it must
bounds, and cause an ignition outside the intended
an accidental quality must attach to the fire to bring it within
agency
the risk covered by the policy. In the instant case the locus of the cigarette
had changed to such an extent that there was no longer any control over
the fire, and the cigarette had become an accidental fire.
The court inti
mated that, had the cigarette been in a place where it was under the con
trol of the smoker, the fire would have been a friendly one, and there
could have been no recovery.
Although there was no actual burning of
the rug, the cigarette was burning (the fire existed) entirely outside and
separate from any receptacle intended for it, as in Cabbell v. Milwaukee
Mechanics' Ins. Co., 218 Mo. App. 31, 260 S. W. 490 (1924), where coals
from a furnace were burning on the floor about thirty feet from the fur
The case is thus distinguished by its facts from Solomon v. United
nace.
States Fire Ins. Co. of N. Y., supra, where the fire doing the damage was
merely protruding from the furnace so that there was only one fire, the
original intentional fire. Thus, the court here has followed the general
definition of fire within the meaning of the terms of an insurance policy,
as it has been developed by the cited cases; but it appears that the Rhode
escape its

intended

�

Island court has extended the doctrine to facts not considered in

connec

tion therewith.
J. G. B.
PATENTS

�

Territorial

Scope of Grant

�

Direct and

Contributory Infringe

ment.

Suit brought by the Radio Corporation of America and another
against Andrea and another for the infringement of patents owned by the
plaintiffs. Said patents relate to certain electrical circuits used in the
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receiving sets covering the audion "oscillator" and
"feedback," circuit. The defendants are makers of
superheterodyne,
radio receivers, producing at their factory sets which are complete in struc
ture except for the necessary vacuum tubes; these the defendants buy in
the open market. The receiver is ready for operation only when the tubes
have been inserted into the sockets provided for them, and when the set
construction of radio

the

�

or

has been connected to

some

source

of electrical power, such

as

the floor-

ordinary lighting system; a wire is furnished with the set and
attached thereto to make possible this connection. Defendants do not chal
lenge the validity of plaintiffs' patents nor their title, and admit that as
soon as vacuum tubes have been placed in the sockets of their receiver and
the set has been wired up to the electricity, an obvious infringement of
plaintiffs' patents exists. However, since these tubes are not placed in
their receptacles by the defendants (being separately packaged but put
in the same carton with the receiver) since the set, when sold, is detached
from any such inlet of electric power, and further, since these radios, al
though their construction and sale be completed within the United States,
are to be used only for export purposes, said defendants contend that they
have in no way infringed plaintiffs' patents. From a decree of the United
States District Court for the Eastern District of New York granting a
preliminary injunction, defendants appeal. Held, that under the existing
circumstances the defendants had neither directly nor contributorily in
fringed plaintiffs' patents, it being permissible for a manufacturer to make
and to sell together, within the United States, all the elements of a com
bination already patented, provided that such elements be sufficiently dis
assembled as to make the invention incapable of operation, and provided
further, that they shall be put in operable shape and used solely outside of
United States territory. Radio Corporation of America et al. v. Andrea
et al., 79 F. (2d) 626 (C. C. A. 2d, 1935).

plug of

an

,

validity of plaintiffs' patents, claimed to have been infringed by
case at bar, have been authoritatively adjudicated.
Radio Corporation of America v. Radio Engineering Laboratories, 293
U. S. 1 (1934).
The

the defendants in the

Of the many patent laws

passed by Congress (pursuant

to Art.

I,

Sec. 8, CI. 8 of the Constitution) , the following is of decisive importance in
our consideration of the scope of a grant of letters in relation to the in
a grant to the
infringement suit: "Every patent shall contain
of the exclusive right to make, use,
patentee, his heirs and assigns,
and vend the invention or discovery
throughout the United States
and the Territories thereof,
,"
R. S. � 4884, as amended by 46 Stat.

stant

...

...

.

.

.

.

.

(1930), 35 U. S. C. A. � 40 (1935). The decision of the Supreme Court
v. Duchesne, 19 How. 183 (1856), is demonstrative of the spirit
of the above patent law, though anticipating its enactment in point of
The Court held that the use, by a foreign vessel, of a patented
time.
improvement placed upon her in a foreign port, is not an infringement
of said patent, even though used while coming into and departing from an
The words of the eminent Chief Justice Taney, as voiced
American port.
in his opinion, at p. 195, are of particular interest:
"But these acts of
Congress [patent laws] do not, and were not intended to, operate beyond
the limits of the United States; and as the patentee's right of property
and exclusive use is derived from them, they cannot extend beyond the
376

in Brown
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of it outside of the

,"
infringement of his rights.
A case similar in holding is that of Gould v. Sessions, 67 Fed. 163
(C. C. A. 2d, 1895). There, after the granting of a preliminary injunc
tion, defendants, without any previous negotiations for sale, shipped in
fringing articles, manufactured by them before the granting of said injunc
tion, to Canada, and afterwards sold them to a dealer there, to be used by
him in the ordinary course of business. It was held that as Canada was
a territory in which the American patentee had no exclusive right, the sale
there was not in violation of the injunction, there being no infringement
Several other convincing decisions clearly follow the
of plaintiff's patent.
doctrine that the monopoly of a patent does not extend beyond the juris
diction of the government granting it.
Goodyear Tire and Rubber Co. v.
Rubber Tire Wheel Co. et al, 164 Fed. 869 (C. C. S. D. Ohio 1908);
Rushmore v. Manhattan Screw & Stamping Works, 170 Fed. 188 (C. C.
S. D. N. Y. 1909) ; Victor Talking Machine Co. v. Strauss, 171 Fed. 673
(C. C. S. D. N. Y. 1909) ; and Dowagiac Manufacturing Co. v. Minnesota
Moline Plow Co. et al, 235 U. S. 641 (1915), wherein Mr. Justice Van
Devanter explicitly pronounced that the infringement of a patent right
could not be predicated of acts done wholly in a foreign country.

jurisdiction of the United States is

not

an

.

.

Swan, J., in rendering the decision of the Circuit Court of Appeals in
the instant case, Radio Corporation of America v. Andrea, supra, after
finding that the insertion of vacuum tubes in defendants' radio receiver
was

essential to any

combination

was

not

infringement of plaintiffs' patent that the patented
complete until a physical connection was established
�

between the terminals of the circuits and the electrodes of the tubes

based

�

his conclusions upon three authoritative cases, factually analogous to the
Bullock Electric & Manufacturing Co. v. Westinghouse Elec
case at bar:
tric &

Manufacturing Co., 129 Fed. 105 (C. C. A. 6th, 1904) ; Computing
v. Toledo Computing Scale Co., 279 Fed. 648 (C. C. A. 7th, 1921) ;
re Amtorg Trading Corporation, 75 Fed. (2d) 826 (C. C. P. A. 1935).

Scale Co.
and In

In the Bullock case, supra, at p. 110, the court said:

".

.

.

unless the

making and sale of the single element was with the intention and purpose
of aiding and abetting another to infringe there would be no contributory
infringement under the well-settled law upon that subject." The decision
In the Scale Company case, supra, relies heavily upon the above-mentioned
Bullock

case.

There it

was

held that where the defendant manufactured

in the United States and then

shipped to Canada parts which were there
completed scales and delivered to Canadian users, but no
completed scale was ever shipped to Canada, the defendant was not liable
as a contributory infringing maker of such scales, as there must be a
completed infringement in the United States to which a contribution can
be made, before defendant's liability arises. In re Amtorg Trading Cor
poration, supra, is equally unhesitating in its pronouncement of this rule
assembled into

of law.

Upon applying the principle
the

case

here under

of these three decisions to the facts of

consideration, the

court

finally arrives

at these

con

"No wrong is done the patentee until the combination is formed.
His monopoly does not cover the manufacture or sale of separate elements

clusions:

capable of being, but never actually, associated to form the invention.
Only when such association is made is there a direct infringement of his
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monopoly, and not even then if it is done outside the territory for which
the monopoly was granted. This is the basis for the doctrine of contribu
tory infringement, which permits the elements of a patented combination
to be sold in this country with the intent that the purchaser shall make
and use the invention abroad.
Not disputing this principle of law
when only part of the elements of a patented combination are involved in
the sale, the plaintiffs apparently contend that it is inapplicable when all
the elements are sold together, though disassembled and intended to be put
into operable relationship only abroad. No authority has been cited which
puts any such limitation upon the doctrine of contributory infringement;
and on principle none such is justifiable.
By their sales for export the
defendants were guilty of neither direct nor contributory infringement."
Radio Corporation of America et al. v. Andrea et al., supra, at p. 628.
.

.

.

R. K. L.

SURETYSHIP� Principal's Contract of Indemnity�Priority of Laborers'
and Materialmen's Claims.
Melton J.

Gray entered into a contract with the United States gov
drilling of a well at the Naval Air Station at Pensacola,
Fla.
Payments were made to the contractor as the work progressed, the
government retaining ten per cent, of the estimated amount "until final
completion and acceptance of all work covered by the contract." A bond
was executed by the contractor and by the petitioner, as surety, the con
dition being that the contractor should perform the contract in all its
terms, and in addition should "promptly make payment to all persons
supplying the principal with labor and materials in the prosecution of the
work." The additional obligation thus incurred is one exacted by statute.
[28 Stat. 278, c. 280 (1894), 33 Stat. 811, c. 778 (1905), 36 Stat. 1167,
The contractor finished
c. 231 � 291 (1911), 40 U. S. C. A. � 270 (1926)].
the work required, but did not make payment to all persons supplying him
with labor and materials. Demand was made upon the surety who paid
into court $3,940, the full amount of the penalty, for distribution among
the respondents in proportion to their interests. The payment, however,
did not satisfy what was owing to them for labor and materials furnished
for the well.
Thereupon, conflicting claims arose to the ten percent
ernment for the

retained by the government in accordance with the contract. The surety
claimed this reserved percentage ($2,724.23) by right of subrogation, and
with greater emphasis,
the principals at the

by force of a covenant of indemnity received from
beginning of the work. The respondents, as the
unpaid materialmen, claimed this same retained percentage on the ground
that the effect of the statute, the contract and the bond, when read to
gether, made the equity of the surety subordinate to theirs. In the mean
time Gray, the contractor, became a bankrupt and the government turned
over the fund in question to the trustee in bankruptcy.
Held, that the
surety may not, under equitable principles, secure by independent contract
with the debtor, indemnity at the expense of the creditor whose claim he,
the surety, has undertaken to secure, unless the contract of indemnity has
the effect of a specific lien, and that the surety's right by subrogation and
by contractor's covenant of indemnity is subordinate to the claims of labor-
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a
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American Surety Co. of
296 U. S. 133 (1935).

al,

required in the above stated case has been held
by the contractor to pay all materialmen and

laborers for the material and labor furnished by them. United States v.
United States Fidelity & Guaranty Co., 78 Vt. 445, 63 Atl. 581 (1906).
Such

bond, being compelled by statute, should be liberally construed.
v. Pawling, 297 Fed. 65 (C. C. A. 3d, 1924).
However, it is
the rule that liability of sureties to labor and material creditors is meas
ured strictly by the terms of the act. Eberhart v. United States, 204 Fed.
884 (C. C. A. 8th, 1913). But the rule that the liability of a surety is
strictissimi juris is relaxed in cases of surety entered into under, and
United States v. Lynch, 192 Fed. 364 (D.
pursuant to, the statute.
Del. 1912). An early case on the subject held that the liability of sureties
a

United States

bonds to

on

payment of laborers and materialmen is to be gov

secure

by the same liberal rule of construction that applies in the asser
tion of ordinary mechanics' liens, rather than by the rule which applies
in the case of special private bonds and commercial guaranties, which
entitle sureties to have their obligations interpreted with great strictness.
United States v. Burgdorf, 13 App. D. C. 506 (1898).
erned

The

theory

dictates is

in

that it

regard to a contractor's bond given under statutory
is, in effect, two separate instruments; one securing

performance of the contract to the United States, and the other the pay
by the contractor of bills for labor and for materials furnished.
Equitable Surety Co. v. United States, 234 U. S. 448 (1914) ; United
States v. California Bridge & Construction Co., 152 Fed. 559 (E. D. Pa.
1907). Such a bond is intended, first, to secure to the government the
faithful performance of the contract, and, second, to protect third persons

ment

from whom the contractor may obtain labor or materials in the prosecu
tion of the work. In its second aspect the bond contains a separate and
distinct agreement between the obligors and such third persons, as to which
the agency of the government ceases when the
proved, and subsequent changes in the contract
upon

between

the

bond is given and ap
or

specifications agreed

government and the contractor, though without the

knowledge and consent of the surety, where the general

nature

of the

work and materials remains the same, will not release the surety from
liability to persons who supply labor or materials thereunder. United
States
It

v.

National

was

Surety Co.,

held that

a

suit

on

92 Fed. 549

the bond of

(C. C. A. 8th, 1899).
a

contractor for

public work,

statute,

persons furnishing labor and materials, as provided by
cannot be maintained where the bond does not contain the pro

visions

for

in

behalf

of

the

protection

of

such

persons

prescribed by

the

statute.

United States to Use of National Regulator Co. v. Montgomery Heating
& Ventilating Co., 255 Fed. 683 (C. C. A. 5th, 1919) ; Babcock & Wilcox
v. American Surety Co., 236 Fed. 340
(C. C. A. 8th, 1916). However, it
held further that the act protecting laborers and materialmen under
government contracts must be liberally construed for their protection.
United States for Use of Baltimore Cooperage Co. v. McCay, 28 F. (2d)
was

A state case in Illinois held that a surety may take
777 (D. Md. 1928).
security to protect himself in case of maturity of obligation, and has the
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right to procure all the security possible. Sanner v. Sanner, 257 111. App.
305 (1931).
Paradoxically, with regard to the principal case, sureties have a
right in equity to interpose to prevent the diversion or misapplication of
the contract price, and to require it to be paid out to materialmen and
laborers in the first instance, by virtue of the lien and preference given
by statute; and this right of the sureties cannot be displaced or derogated
from by any action on the part of contractors looking to the protection
of their general creditors. Alfred Richards Brick Co. v. Rothwell, 18
App. D. C. 516 (1901). And where a surety company executed a bond
as surety for the performance of a contract to construct a school build
ing, and the contractor thereafter executed an indemnity bond securing
the surety company against loss or liability under the surety bond, which
indemnity bond the plaintiff signed as surety, the plaintiff could not assert
liability against the surety company to himself as a materialman under
the bond for the construction of the school building, he having agreed
to hold the company harmless on such a bond. Darby v. United States
Fidelity & Guaranty Co., 158 Ark. 641, 250 S. W. 524 (1923).
It would seem that the rights upon which the respondents rely in the
principal case existed in equity and were recognized even prior to the
Materialmens Act [28 Stat. 278, c. 280 (1894), 33 Stat. 811, c. 778 (1905),
36 Stat. 1167, c. 231 � 291 (1911) 40 U. S. C. A. � 270 (1926)] because it
has been held that prior to the act requiring the bond of a government
contractor to provide for payment of laborers and materialmen, the gov
ernment had in its contracts recognized an obligation to secure the pay
ment of such claims, and that obligation still exists, notwithstanding the
protection afforded by the statute, and entitles such claimants to prefer
ence in equity as against general creditors, to the fund received from the
government. Belknap Hardware & Mfg. Co. v. Ohio River Contract Co.,
271 Fed. 144 (C. C. A. 6th, 1921). And, as was said in the instant case,
296 U. S. at 137, "A surety who has undertaken to pay the creditors
of the principal, though not beyond a stated limit, may not share in the
assets of the principal by reason of such payment until the debts thus
partially protected have been satisfied in full." United States v. National
Surety Co., 254 U. S. 73 (1920) ; Jenkins v. National Surety Co., 277
U. S. 258 (1928).
J. A. McM.

TAXATION� Chain Stores�Gross Receipts.
A Florida statute of 1935

(Fla. Gen. Laws 1935, c. 16848) imposed
receipts tax as well as a license tax on the privilege of operating
stores. By a provision of the Act, referred to as subdivision A, a license
tax of ten dollars was placed on operators of one store, fifty dollars for
a

gross

three stores, and the fee for each store was increased as the num
The maximum tax was four hundred dollars a
store for operators of fifteen stores or more.
By another provision, re
ferred to as subdivision B, a gross receipts tax amounting to one-half
two

or

ber of stores increased.

of

one
percent was placed on operators of one store, one percent
operators of two or three stores, the tax increasing with the number
of stores, and the maximum tax amounting to five
percent of the gross

on

758

[Vol.

GEORGETOWN LAW JOURNAL

24

receipts, which was imposed on operators of fifteen stores or more. As to
subdivision A, the court held that it was not unreasonable and discrimina
nor a denial of equal
protection of the law as guaranteed by the
Fourteenth Amendment of the United States Constitution.
As to sub
division B, the court on the authority of Stewart Dry Goods Co. v. Lewis,

tory,

(1935), held that it was arbitrary, unreasonable, and dis
equal protection of the laws. Lane Drug Stores,
11 F. Supp. 672 (N. D. Fla. 1935).
Generally speaking, the state may encumber some occupations with a
tax or license fee and leave other occupations, dissimilar in tendency
though not in nature, free from such tax or license fee. Singer Sewing
Machine Co. v. Brickell, 233 U. S. 304 (1914).
However, in order to up
hold such tax laws as constitutional, it is necessary that they apply
equally to all persons of a given class; and the classification itself must
not be purely arbitrary or fictitious, but must be reasonable, and based
American Sugar Refining Co.
upon some real and substantial difference.
v. Louisiana, 179 U. S. 89 (1900) ; State Board of Tax Commissioners v.
Jackson, 283 U. S. 527 (1931). Where there is equality among the mem
bers of each class, such equality satisfies the Fourteenth Amendment of
the Constitution of the United States. Clark v. Titusville, 184 U. S. 329
(1902). The Fourteenth Amendment to the Federal Constitution was not
intended to compel the states to adopt an iron rule of equal taxation.
State Board of Tax Commissioners v. Jackson, supra.
In determining the constitutionality of the taxation of chain stores,
294 U.

S. 550

criminatory,
Inc. v. Lee,

and denied

the main question is as to the reasonableness of the classification of such
In State Board
stores as distinguished from independently owned stores.

of Tax Commissioners v. Jackson, supra, an Indiana statute (Ind. Acts
1929, c. 207), fixing the amount of license fees to be paid by stores, was
A tax greater than that exacted for a single store was fixed
involved.
for each store in excess of one, but not exceeding five, owned or operated
by the same person or corporation. The fee for each store was graduated
upward as the number constituting the chain reached certain specified
limits.

The court held that there

was

a

sufficient distinction between chain

stores and

individually owned and operated stores to sustain the classi
fication made by the statute. Among the numerous distinctions enumerated
were the following: quantity buying; buying for cash and obtaining the
advantage of a cash discount; warehousing of goods and distributing from
a single warehouse to numerous stores ; abundant supply of capital ; special
accounting methods; and unified, and therefore cheaper and better, adver
tising for the entire chain in a given locality. The Court pointed out
that, as the states necessarily enjoy a wide range of discretion in such
matters, it was not the function of the Court to consider the propriety or
justness of the tax, nor to seek for the motives, nor to criticize the policy
which prompted the adoption of the legislation, and that it was the duty
of the Court merely to sustain the classification if any state of facts rea
sonably could be conceived to sustain it, although the differences were not
great. Rast v. Van Demon & L. Co., 240 U. S. 342 (1916).
A North Carolina act of 1927

(N. C. Pub. Laws 1927,

c.

80, � 162)

that any person or firm operating six or more stores should pay
In Great Atlantic and Pacific
a license tax of fifty dollars for each store.
Tea Co. v. Doughton, 196 N. C. 145, 144 S. E. 701 (1928), the classifica-

provided
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In 1929, however, the
held to be unreasonable and arbitrary.
adopted another act (N. C. Pub. Laws 1929, c. 345, � 162) providing
that anyone who operated two or more retail stores should pay a license
tax of fifty dollars for each store in excess of one.
This tax was held to
be constitutional in Great Atlantic and Pacific Tea Co. v. Maxwell, 199
N. C. 433, 154 S. E. 838 (1930), aff'd, 284 U. S. 575 (1932), on the author
ity of State Tax Commissioners v. Jackson, supra.

tion

was

state

The case of Great Atlantic and Pacific Tea Co. v. Morrissett, 58 F.
(2d) 991 (E. D. Va. 1931), involved a Virginia statute (Va. Acts 1928,
c. 45) which reached chain stores indirectly, viz., by imposing a tax upon
"distributing houses" maintained for the purpose of distributing goods
among the retail stores operated by the owners or operators of such
houses. This classification was held reasonable. On appeal to the United
States Supreme Court in 284 U. S. 584 (1932), this decision was affirmed
by memorandum on the authority of State Tax Commissioners v. Jackson,
supra, and Great Atlantic and Pacific Tea Co. v. Maxwell, supra.
In the

of Louis K.

Liggett Co. v. Lee, 288 U. S. 517 (1933),
(Fla. Gen. Laws 1931, c. 15624) which
imposed a tax on stores which increased progressively with the number of
stores maintained by the owners taxed. A further provision in the statute
provided for a heavier tax per store on the owner whose stores were in
there

was

case

involved

a

Florida statute

different counties than

on

the

owner

whose stores

were

all in the

same

Court, while sustaining the constitutionality of the act in
every other respect, held that the feature thereof which increased the
rate of taxation where stores were located in more than one county was
not based upon any reasonable classification, but was unreasonable and
arbitrary and in violation of the Fourteenth Amendment to the United
county.

The

States Constitution.
In Fox

involved

posed

a

v.

Standard Oil Co. of New Jersey, 294 U. S. 88 (1935), which

West Virginia statute (W. Va. Laws 1933, c. 36), which im
tax which was graduated in accordance to the number of stores,
a

the Court held that

gasoline stations were stores within the meaning of
constitutionality on the authority of State
v. Jackson, supra.
In quoting from the case
of Alaska Fish Co. v. Smith, 255 U. S. 44, 48 (1921), the Court said,
"Even if the tax should destroy a business, it would not be made invalid or
require compensation on that ground alone. Those who enter upon a
business take that risk."
Magnano Co. v. Hamilton, 292 U. S. 40, 46
(1934).
Subdivision B of the taxing statute referred to in the principal case
was held invalid on the authority of Stewart Dry Goods Co. v. Lewis,
In that case a Kentucky statute (Ky. Laws 1930, c. 149) imposed
supra.
a tax on the sales of retail merchants, determined
by the amount of gross
receipts. On the first $400,000 of gross receipts, the rate of tax was l/20th
of one percent; a different and increasing rate applied to each additional
$100,000 of gross sales up to one million dollars; the rate on sales over one
million dollars was one percent.
In holding that the classification was
arbitrary and violated the equal protection clause of the Fourteenth
Amendment, it is interesting to note that the Court distinguished the
case from the chain-store tax cases of State Board
of Tax Commissioners
v. Jackson, supra; Louis K.
Liggett Co. v. Lee, supra; and Fox y. Standthe statute, and upheld its
Board of Tax Commissioners
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It was clearly pointed out that the Kentucky statute
supra.
classification of quite another kind, for it ignored the form of
organization and the method of conducting business; the taxable class was
retail merchants, whether individuals, partnerships, or corporations;

ard Oil

involved

Co.,
a

arbitrarily classi
solely by
reference to the volume of their transactions.
It will be observed, how
ever, that in the principal case the varying rate of taxation was actually
based on the number of stores operated.
In Great Atlantic & Pacific Tea Co. v. Valentine, Graham Department
Stores v. Valentine, Walgreen Co. v. Valentine, 12 F. Supp. 760 (S. D.
Iowa), a statute (Iowa Acts 1935, c. 75) very similar to the one in the
instant case was passed upon.
That part of the act imposing an occu
pation tax on chain stores, graduated from $5 on stores from two to ten
to $155 on each store in excess of fifty, was upheld; but that part which
imposed a gross receipts tax, graduated from 1/20 of one percent on a chain
doing $50,000 business to six percent on a chain doing over $9,000,000 busi
ness, was held invalid as a denial of the equal protection of the laws, citing
not only the above-mentioned decisions of the Supreme Court, but also Lane
Drug Stores, Inc. v. Lee, supra.
whether

they sold in

one

fied vendors for the

store

or

imposition

The law thus

many.

of

a

varying

rate of

taxation

R. A. F.

TAXATION

Refund�Mistake of Law.

�

The Federal Government sued at law to
refunded to

a

taxpayer by

reason

of

a

recover

money

mistake of law.

erroneously

The action

was

residuary legatee, who, it was admitted, had received a
sum greater than the amount sought to be recovered.
Upon motion for
judgment for want of sufficient affidavit of defense, which under the Penn
sylvania practice admits the facts pleaded and puts in issue the legal suffi
ciency of plaintiff's statement as well as that of affidavit of defense, Held,

brought against

a

Federal Government sot entitled to
a

taxpayer by

recover

money

erroneously

refunded to

of mistake of law, in an action at law against a
under will of taxpayer's estate has been distributed.

reason

residuary legatee
United States v. Hart, 12 F. Supp. 596 (E. D. Pa. 1935).
The action in this

case

did not involve "the

right of the government

to

transferee of assets for the recovery of unpaid taxes."
The obligation to return the money paid to the residuary legatee was not
a tax liability.
Woolner Distilling Co. v. United States, 62 F. (2d) 228

proceed against

a

(C. C. A. 7th, 1932).

It

was a

suit to

recover

money

paid by mistake.

usually stated as the general rule that if one, with full knowledge
of all the facts, and in the absence of fraud, voluntarily pays money on
United
demand not legally enforceable against him, he cannot recover.
To the same effect are United
States v. Wilson, 168 U. S. 273 (1897).
States Bank v. Daniel, 37 U. S. 32 (1836) ; Payne v. Witherbee, 200 N. Y.
572, 93 N. E. 954 (1911) ; Knickerbocker Trust v. Oneota etc. R. Co., 201
N. Y. 397, 94 N. E. 871 (1911). And the rule has been applied to cases
in which it is patently against conscience for the payee to retain the pay
Parker v. Lancaster, 84 Me. 512, 24 Atl. 952 (1892). The rule has
ment.
been impugned by numerous decisions and text writers, and the distinctions
It is
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drawn in the reasoning under which courts allow recovery of money paid
a mistake of fact, Mitchell v. Stoddard County Bank, 23 Ky. L. 1562,
65 S. W. 839 (1901), and deny recovery if money has been paid under a

under

mistake of law, has been modified by legislative enactment in at least four
jurisdictions, viz., California, North Dakota, South Dakota, and Georgia.

Woodward, Recovery of Money Paid Under Mistake of Law (1905)
Col. L. Rev. 366.

And in at least two

jurisdictions

�

5

Connecticut and Ken

tucky the distinction between mistake of law and mistake of fact has been
consistently repudiated. In Northrop's Executor's v. Graves, 19 Conn. 548,
554 (1849), Chief Justice Church says:
"The mind no more assents to the
�

payment made under a mistake of the law, than if made under a mistake
of the facts; the delusion is the same in both cases; in both alike, the
mind is influenced

by false motives." See also McMurty v. Kentucky Cen
Railway Co., 84 Ky. 462, 1 S. W. 815 (1886) ; Capital Gas Co. v.
Gaines, 49 S. W. 462 (Ky. App. 1899).
tral

The rule has been

subjected to so many exceptions at the hands of the
concerning its true status as a rule. One of the
most important of these exceptions is that the general rule has no applica
tion to the payment of money by a public officer or public agents.
The
necessity of protecting the public's interests has led the courts to insist
Wisconsin Central Railroad Co. v. United States,
upon this modification.
164 U. S. 190 (1896).
The government is not bound by such mistakes,
whether of law or fact. Bordeau v. United States, 130 U. S. 439, 452 (1889)
In the Wisconsin Central Railroad Co. case, supra, Mr. Chief Justice Fuller,
it has long been settled that
speaking for the Court, said at p. 205: ".
courts

as

to raise doubts

.

.

.

the action of executive officers in matters of account and payment cannot
be regarded as a conclusive determination when brought in question in a
court

justice," citing United States
1890).

of

D. Me.

To maintain
cient for

an

action for money

v.

Harmon,

Fed.

43

560

paid under mistake, it is

(C. C.

not suffi

to prove that he has conferred a benefit upon the de
fendant under mistake.
It must affirmatively appear that the defendant

plaintiff

a

actually has received money, or that which parties have treated as money.
Briggs v. Lewiston, 29 Me. 472 (1849) ; Ball v. Haines, 3 Ind. 461 (1852) ;
Mattlage v. Lewi, 6 Misc. 150, 26 N. Y. Supp. 17 (1893). Thus it is not
sufficient, to maintain an action for money paid under mistake, that the
defendant

Brundage

received
v.

credit

a

Village of

Port

in

account to

Chester,

which

102 N. Y.

494,

he

was

not

7 N. E. 398

entitled.

(1886).

And in the instant case, no action at law was maintainable upon the plain
tiff's statement of the case. The court, at p. 597, said:
"The action should
be

against the

person

actually receiving the payment."

But in

dismissing

equity

also stated, on the same page, that, "Were this a suit in
with the object of declaring a trust and following the fund into the

hands

of

the action it

a

was

transferee, different questions might arise."

traceability of the fund into the hands of the defendant in the
is an unimportant consideration in the action at law.
But
upon the receipt of money paid in mistake of law which under the cir
cumstances it would be inequitable to retain, equity may declare a con
structive trust in favor of the payer.
Pomeroy, Equity Jurisprudence
� 1047. But the fund will not be traced beyond intervening equities. Hunt
The

instant

case
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Willets, 141 N. Y. 35,

35 N. E. 958

Another exception is made of money paid to an officer of the law.
v. Hawkins, 74 Fed. 395
(C. C. A. 7th, 1896). And in
United States v. State Bank, 96 U. S. 30, 35 (1887), Mr. Justice Swayne,

Standard Oil Co.

in deciding that the United States could not, as against the claim of an
innocent party, hold his money which had gone into its treasury by means
of fraud of its agent, said:
"An action will lie whenever the defendant
has received money which the defendant is obliged by natural justice and

equity
was

to refund.

The form of the indebtedness

incurred is immaterial."

tice of the rule of

And the belief of

or

the mode in which it

some

courts in the

injus

has been evidenced by their refusal to
extend it to cases of payments to trustees or other officers of the court.
Gillig v. Grant, 23 App. Div. 596, 49 N. Y. Supp. 78 (1897). These courts
no

recovery

have expressed their disfavor by compelling the officers to pay to the per
sons rightfully entitled.
And in Moulton v. Bennett, 18 Wend. 586 (N. Y.

1863), the exception was extended to the payment of costs by the de
litigation to the plaintiff's attorney, which costs were not
legally chargeable.
fendant in the

This

an

exception has been interestingly pointed

out in the recent

case

of

United States, 295 U. S. 247 (1935), an action by the executor of
estate for refund of a sum of money erroneously paid to the govern

Bull

v.

ment
was

as

an

estate tax upon income

subsequently levied against

as

accruing

to the

estate, which income
paid

income of the estate and the tax

by the executor. The Court of Claims dismissed the action because the
suit was not timely instituted. This decision was, on appeal to the Supreme
Mr. Justice Roberts, in the Court's opinion, said, at
Court, reversed.
p. 200:

"The usual

procedure for the

recovery of debts is reversed in the

Payment precedes defense, and the burden of proof, nor
mally on the claimant, is shifted to the taxpayer. The assessment super
sedes the pleading, proof, and judgment necessary in an action at law,
If that which the sovereign retains
and has the force of such a judgment.
was unjustly taken in violation of its own statute, the withholding is wrong
field of taxation.

...

ful.

Restitution is owed the
The

converse

taxpayer."

of this should also be true.

The action at law is bottomed

equity and governed by equitable principles. See Keys v. First Nat'l
Bank, 25 F. (2d) 684, 688 (C. C. A. 8th, 1928), in which it is said: "The
action of assumpsit for money had and received is equitable in its essential
in

It lies for money which ex aequo et bono the de
nature and purpose.
ought to refund. The underlying promise is only implied, imposed

fendant

by law from the facts." In Champ Spring Co. v. United States, 47 F. (2d)
1, 3 (C. C. A. 8th, 1931), the government by intimidating the taxpayer
recovered funds erroneously refunded; the taxpayer in turn sought to re
Because it was
cover the money thus unwarrantedly taken from him.
found that the money was properly owing the government, the court denied
"The issue in the case is:
To whom does the
the relief sought, saying:
If plaintiff fails to
money in equity, justice, and good conscience belong?
show that it has a superior right to that of defendant, it cannot recover."
E converso, by necessary inference, if the plaintiff can show a better right
than the defendant, he can recover.
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The trend of these decisions is away from the confusion that resulted
arbitrary rule laid down by Lord Ellenborough in Bilbie v. Lum-

from the

ley,

2 East 469

(K. B. 1802), and a return to the more equitable rule of
law, expressed in these words by Lord Mansfield: "Where the
money is paid under a mistake, which there was no ground to claim in
conscience, the party may recover it back." Bize v. Dickason, 1 T. R. 285
(1786). See Staddin, Error of Law (1907) 7 Col. L. Rev. 476, 519.
the civil

W. R. C

TORTS�Libel� Self Defense.
In the course of an investigation of a murder, the plaintiff, a
broker, volunteered information concerning the deceased to the police
the press. His account, published in the newspaper, was to the effect
the deceased, whom he had occasionally employed as a tax expert,

confided in him

on

several occasions that he

was

keeping

a

loan

and
that
had

mistress who

had frequently threatened to kill him. In the course of the narrative the
plaintiff likewise revealed that the woman was also said by the deceased
to have intimated that she would

swear

out

an

indictment

having violated the Mann Act by having taken her

on a

against him for
trip into a distant

state.

The defendant, a newspaper, having read this story, sent out its re
porter to question the widow of the murdered man. She denied the charge
against her late husband and stated that no such confidential relations had
existed between him and his employer as would form a basis for his having
imparted any information of this nature to the latter. The reason for
this, the widow said, was that the two men detested each other since the
deceased had made discoveries proving that his employer was a thief. The
defendant newspaper printed this account and was sued for damages in an
action of libel by the plaintiff. Held, that the publication of the libelous
article

as

a

retort to the

qualifiedly privileged.
(2) 529 (1936).

prior libelous publication of the plaintiff was
v. Portland News Pub. Co.,
Ore.
53 P.

Israel

That the rule of self defense to actions of libel

�

�

,

was

not unknown to the

England is illustrated by an unique case on this subject
known as Anthony Pasquin's Case, unreported, except as referred to in
Tabart v. Tipper, 1 Camp. 351 (N. P. 1808). In that case it is said that,
when it appeared that the plaintiff's own publications were scandalous and
libelous of the defendant, Lord Kenyon threw his parchments at the plain
tiff's head, and dismissed him from the court with/ infamy.
Likewise,
Baron Parke, in the leading case, Toogood v. Spyring, 1 Cromp. M. & R.
181 (Ex. 1834), laid down the rule that a communication honestly made,
in the performance of a social duty, is no less privileged than one made in
self defense, or in the protection of one's own interest.
This was ap
proved and quoted by the court in Chaffin v. Lynch, 83 Va. 106, 1 S. E. 803
(1887), as a basis for its ruling that, while it is true that one insult cannot
be set off against another (Bourland v. Eidson, 8 Gratt. 27 (Va. 1851)),
yet, if a man is attacked in a newspaper he may reply; and if his reply is
not unnecessarily defamatory of his assailant, and is honestly made in
self defense, it will be privileged. In this case the plaintiff had published
ancient law of
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card calling the defendant's published statements about him "a con
temptible, cowardly, and malicious lie." The defendant was held to be
within his privilege of self defense in publishing a reply referring to the
plaintiff's "known character as a liar." In substantial agreement on
similar facts are Van Wyck v. AspinwaU, 17 N. Y. 190 (1858) ; Shurtleff
v. Stevens, 51 Vt. 501 (1879) ; and Hamilton v. Eno, 81 N. Y. 116 (1880).
a

Respecting Anthony Pasquin's Case, supra, Sir James Mansfield said,
v. Tipper, 2 Camp. 72, 77 (N. P. 1809), "I cannot go so far as
The decision of that case I rather
Lord Kenyon is stated to have done.
think was incorrect in point of form although it was correct in point of
justice." These remarks are construed to mean that the right to sub
stantial damages may have been defeated by the plaintiff's own libelous
publication but that a nominal right of action existed. Note to Goldberg
The Supreme
v. Dobbertine, 46 La. Ann. 1303 (1894), at 28 L. R. A. 721.
Court of Louisiana, however, refused to disturb a verdict for the defendant
which had been rendered on proof of mutual defamation on the part of
The same court, likewise,
both litigants, Goldberg v. Dobbertine, supra.
set aside a verdict in favor of the plaintiff for a newspaper libel because
he had provoked the libel upon himself by a prior article libelous of the
The court
defendant. Bigney v. Van Benthuysen, 36 La. Ann. 38 (1884).
was of the opinion that one who had begun a newspaper war should not
be heard in court to complain that he was worsted in the fray.
Goldberg
v. Dobbertine, supra; Brewer v. Chase, 121 Mich. 526, 80 N. W. 575 (1899).

in Finnerty

In several states,

however, the courts have refused to recognize that
plaintiff libelous of the defendant either bars his action
or mitigates his damages in a subsequent cause against the defendant for
In other
the libel thus provoked. De Pew v. Robinson, 95 Ind. 109 (1883)
jurisdictions, provocation is held to mitigate damages, but not to bar the
action. Warner v. Lockerby, 31 Minn. 421, 18 N. W. 821 (1884) ; Shattuc
v. McArthur, 29 Fed. 136
(C. C. E. D. Mo. 1886) ; Stewart v. Minnesota
Tribune Co., 41 Minn. 71, 42 N. W. 787 (1889) ; Ivie v. King, 167 N. C. 174,
83 S. E. 339 (1914) ; Sternberg Mfg. Co. v. Miller Mfg. Co., 170 Fed. 298
(C. C. A. 8th, 1909). But a previous libel will not even go toward mitiga
Battell v.
tion of damages where any considerable interval has elapsed.
Wallace, 30 Fed. 229 (C. C. S. D. N. Y. 1887).
any conduct of the

.

The

more

liberal doctrine of self defense in actions for

apparently represents the
v. Chase, supra, the court

modern

tendency.

In the

leading

libel, however,
case

of Brevjer

announced the rule to be that if the libel is

pub

lished for the purpose of repelling a prior charge by the adverse party,
is a fair reply to the same, and is made without malice, it is privileged
v. News Pub. Co., 124 Mich. 377, 83
repeated this rule and stated its only
limitation to be that the second libel must be fairly an answer to the first.
The rule was afterward adopted in Shepherd v. Baer, 96 Md. 152, 53 Atl.
790 (1902) ; Keller v. American Bottlers' Pub. Co., 140 App. Div. 311, 125
N. Y. Supp. 212 (1910) ; Preston v. Hobbs, 161 App. Div. 363, 146 N. Y.
Supp. 419 (1914) ; and also appears to prevail in England, Adam v. Ward,
[1917] A. C. 309, where it is further limited in that the publication of the
reply must be no greater in extent than that of the first libel or the privi
lege is lost by abuse.

though

it be false.

N. W. 116

In Smurthwaite

(1900), the

same

court
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In Duncan

v.

Record Pub. Co., 131 S. C.

483,

the plaintiff, a senator, had libeled the defendant
The latter replied in an article in its
lature.

on

(1925),
legis
denying the

127 S. E. 606

the floor of the

newspaper

and, in effect, called him a liar. It was held
that the defendant had a right to show that its publication was made in
good faith and, if libelous of the senator, was privileged being made in self
defense. The court pointed out that a counter attack is a private citizen's
only possible defense to a libel by a member of the legislature, action at
law being prevented by the privilege of the office. In Fahey v. Shafer, 98
Wash. 517, 167 Pac. 1118 (1917), the rule was extended so that not only
could an action for libel be met with the defense of privilege for self de
fense, but a like defense was made available to one who made the second
libel prompted by his duty to a third person.
charges made by the

senator

In the instant case, the court

pointed

out that the widow had

the

right to protect the name of her dead husband and also her own reputa
tion, since she was implicated in the charges made. A simple denial, the
court explained, would hardly be effective unless there be some reason
shown for discrediting the plaintiff's charges, and this latter could only be
accomplished by showing the plaintiff's character to be such that the de
ceased would

never

have made such confidential admissions to him.

In that

light the libel published by the defendant is only a fair answer to the
charges made and as such is well within the doctrine of privileges as now
developed. Brewer v. Chase, supra; Smurthwaite v. News Pub. Co., supra.
E. A. D.

TORTS

Negligence

�

These

�

Proximate Cause.

actions of tort:

The first is brought to recover compensa
personal injuries sustained by plaintiff's intestate, Phenelope Wal
lace; the second for her death; and the third for consequential damages
caused to her husband. All arise out of the same accident, and are founded
on the alleged negligence of the defendant in so operating his automobile
as to strike the intestate while she was crossing a public way on foot.
The
accident happened on May 31, 1930. The intestate died on February 19,
1931.
By reason of the accident the intestate suffered a miscarriage, and
covering a period of several months, at intervals had prolonged hemor
rhages, notwithstanding the fact that in August she was curetted. She
became anaemic from loss of blood and lost vitality and strength, and went
to the hospital on February 12, where she died a week later from hemolytic
streptococcus, a germ infection which developed first on February 17.
There was medical testimony to the effect that there was a causal connec
tion between the accident and the death, because the accident caused the
hemorrhages, which left the vitality of the intestate so lowered that she
could not resist the infection of the streptococcus germ, which acts quickly
if resistance is low.
The jury found that the immediate cause of death
was a hemolytic streptococcus
infection due to the weakened condition
induced by the accident. Held, that the question of causal connection was
a matter for the jury; that if any
injury progressively reduces the gen
eral vitality of the person injured so as to make him
peculiarly susceptible
to a disease, which is contracted, the chain of causation is not
thereby
tion for

are
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broken

as a

matter of law.

Wallace

v.

Ludwig,

�

Mass.

�

,

198 N. E. 159

(1935).

Probably no field of tort law involves such a diversity of judicial in
terpretation as the subject of proximate cause. A study of the cases
involving the subject suggests that the decisions may be catalogued in
three classes:
(1) Restrictive; (2) Intermediate; (3) Liberal.
Allison
is

a

that

leading
a

City of Fredericksburg,

v.

defect in

a

street, because of which

could not be found to be the

amputation of

112 Va.

243, 71 S. E. 525 (1911),

illustrative of the restrictive rule.

case

proximate

a

cause

There the court held
a slight injury,
necessitating the

child received
of sarcoma,

result was not the natural and probable
negligence, and could not have been fore
seen.
Whatever may be said as to the wisdom or justice of this rule, the
probability and f oreseeability test certainly marks its stringency. See also
Schifferv. Washington City, M. & G. S. R. Co., 105 U. S. 249 (1881) ; Folks
v. Southern R. Co., 96 Va. 742, 32 S. E. 464
(1899) ; Baldwin v. Peoples'
R. Co., 7 Penn. 81, 76 Atl. 1088 (Del. 1908).
The intermediate classification includes a broad band of decisions,
varying widely in application but having at least one common denominator,
a

leg, since such

consequence of the defendant's

i. e., that the consequence must be direct.

It is well settled that if the

disease, even though it were not theretofore present
in the system of the person injured, liability of the wrongdoer extends to
all injurious results of such disease.
Charles v. Boston Elevated Ry., 230
Mass. 536, 540, 541, 120 N. E. 69 (1918) ; Armstrong v. Montgomery Street
Ry., 123 Ala. 233, 249, 250, 26 So. 349 (1899) ; Ohio & Mississippi R. R. v.
Hecht, 115 Ind. 443, 444, 448, 17 N. E. 297 (1888). A somewhat extreme
application of this principle is illustrated in the case of McCahill v. New
York Trans. Co., 201 N. Y. 221, 94 N. E. 616 (1911), where it was held
that an injury which precipitated an attack of delirium tremens, which
resulted in death, was the proximate cause of death, although it was
injury directly

not of such

a

causes

nature that it would have caused the death had it not been

for the alcoholic condition of the person injured, and although such con
dition might have caused the death at a later period without the injury.
In order to show that the

injury

was

the

proximate

cause

of

the

ultimate result, it is not necessary to show that it was the only cause, it
being sufficient to establish that the injury kept in motion other causes

which

produced such result, but which in the absence of the injury would
produced it. Weber v. Third Ave. R. R. Co., 12 App. Div. 512,
42 N. Y. Supp. 789 (1896). In other words, so long as, and so far as, the
ultimate result can be traced directly to the first great cause, through
successive stages, the responsibility rests with the one who put in opera
tion the chain of events which wronged or injured the plaintiff.
Purcell
v. Lauer, 14 App. Div. 33, 43 N. Y. Supp. 988
(1897). However, where
the injury is of such a character as to render the plaintiff less able to resist
the ordinary attacks of disease, such fact may be taken into consideration
in assessing damages.
Crank v. Forty-Second Street M. & S. N. Ave. R.
Co., 53 Hun 425, 6 N. Y. Supp. 229 (1889). The fact that death was
caused by a disease which set in several months after the injury does not
of itself defeat a recovery, since the disease itself might have been caused
by the injury. Kansas City, M. & B. R. Co. v. Matthews, 142 Ala. 298, 39
The cases in this group or classification show a decided
So. 207 (1904).
not have
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departure from the requirement that the consequence must be natural,
probable, and foreseeable in order to be within the orbit of proximate
cause.
They tend more toward the holding in the principal case under
discussion, which decision represents that classification termed liberal.
This latter group is in the decided minority, but the case of Wallace
Ludwig, supra, does not stand alone. It has been held that where a
personal injury so weakens the physical system as to impair its ability to
withstand disease, death resulting from a disease thereafter contracted is,
in legal contemplation, attributable to the negligence which caused the
original injury. Terre Haute & I. R. Co. v. Buck, 96 Ind. 346 (1884).

v.

The court, in the instant case, relied on this statement:
"If the negligent
injury which so lowers the other's vitality as
to render him peculiarly susceptible to the disease, the actor is also liable
actor is liable for another's

for the disease which is contracted because of the lowered

vitality." 2 Re
(1934) � 458. Murphy v. Southern Pacific R. Co., 31
Nev. 120, 101 Pac. 322 (1909), is a case which exemplifies the rule just
stated. There it was held that if a physical injury, the result of negligence,
leaves the constitution of the injured person in a broken and shattered
condition, creating an increased susceptibility to a particular disease, and
that disease follows, although after a considerable lapse of time, the per
son inflicting the injury may be liable if the injury, sickness, and debility
following it concurred in, and contributed to, the attack of the particular
disease.
Comment C, in the Restatement, on the rule above set out, was
also referred to by the court in the instant case. It is : "Where the disease
of another whose vitality has been lowered by the actor's negligent con
duct, is one which attacks equally the healthy and infirm, the lowered
physical condition is so insignificant a factor that a court or jury may
regard it as not being a substantial cause of the disease." This was sub
stantially the holding in Mayor & Council of Nashville v. Reese, 138 Tenn.
471, 197 S. W. 492 (1917). Though the language of the court seems to
place this case, Wallace v. Ludwig, supra, in the intermediate class, it
nowhere appears that the jury found that the injury to the deceased ren
dered her peculiarly susceptible to hemolytic streptococcus infection.
Hence, it falls into the liberal class with Terre Haute & I. R. Co. v. Buck,
statement, Torts

supra.

held, under circumstances analogous to those in the prin
reception of germs into the lungs from the outside,
consumption due to the weakened condition of the
injured person, constitutes a new and independent cause intervening be
tween the injury and the result, for which the defendant would not be
liable. Weber v. Third Ave. R. Co., supra.
In the case of St. Louis, I. M. & S. R. Co. v. Steel, 119 Ark. 349, 178
S. W. 320 (1915), the court sets out, at p. 323, what seems to be the fair
rule in such cases:
"All human bodies are subject to weakness, disease,
and death, and although it was doubtless true, as one of the physicians
testified, that the vitality of Steel was so lowered and his system so
weakened by the suffering from the injury caused him by the negligence
of the railroad company that he was more susceptible to disease and less
able to resist it than he otherwise might have been, still the verdict cannot
It has been

cipal case, that the
which germs induce
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was some testimony from which it could rea
sonably be inferred that his death was occasioned by germs or disease
caused by the injury or resulting from it as a natural and probable con

be sustained unless there

sequence thereof."

J. V. D.

TRUSTS� Tracing Converted Trust Property�"Swelling of Assets."

Galloway College, to be held in
annuity while he lived, and his wife
college
At the death of the survivor, the bonds
as long as she should survive him.
The donor reserved the right
were to be added to the college endowment.
to revoke the trust and recall the bonds if payment of the annuity should
fail.
Unknown to the cestui, the college sold the bonds and employed the
funds in building a heating plant for its buildings.
Shortly thereafter,
a third party loaned money to the college and was given a mortgage on all
the buildings. When the college became insolvent, the annuity was stopped,
and the plaintiff learned of the sale of the bonds. She sued for their value,
asking a lien on all trust or endowment funds owned by the college. Held,
that the mortgagees could foreclose, having received their security in good
faith, and that the plaintiff be given a lien prior to all general creditors
82 S. W. (2d)
Ark.
on all funds held by the college.
Word v. Sparks,
5 (1935).
In awarding the lien, the court emphasized both that the buildings
served by the heating plant had been mortgaged to an innocent bona fide
purchaser for value, and that the plant could not be removed without de
stroying its value and impairing that of the other buildings.
The theory of tracing trust property wrongfully used is grounded on
the cestui's right to whatever he can identify as the original subject of the
trust, or the product thereof. The wrong of the trustee does not deprive
him, except where an innocent purchaser for value intervenes, of his
equitable ownership of the property. Ames, Following Misappropriated
Property Into Its Product (1906) 19 Harv. L. Rev. 511; 4 Bogert, TRUSTS
and Trustees (1935) c. 44.
American courts differ in the strictness with which they apply the
tracing rule. Some allow the claimant a lien on the product of the trust
only if positive identification is made; others require only slight identifica
tion, substituting other theories such as subrogation and the doctrine of
Plaintiff's

husband

The

trust.

was

gave

bonds

to pay him

to

an

�

�

,

"swelling

of assets."

The majority of state decisions prefer the strict view, saying that
only when the thing in question can be identified as the original property
of the cestui, or as a product of it, is the cestui rightfully allowed to fol
low it in equity.

If such ascertainment cannot be

the cestui is that of

Eq. 60, 95 Atl.

622

a

creditor and

(1915).

no

There

can

be

made, the remedy of

Pierson

more.

no

v. Phillips, 85 N. J.
equitable relief except in

where the fund claimed is in

some way apparent in the debtor's
Oriental Mills, 18 R. I. 352, 27 Atl. 443 (1893).
Proof
that the trust property went into the general assets of the trustee's estate
cases

estate.

Slater

v.

is not sufficient to declare

a

trust

against that

estate.

Lowe

v.

Jones,

192

Mass. 94, 78 N. E. 402 (1906). This rule is followed in the federal courts.
The Supreme Court, in refusing to declare a constructive trust, held that
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passed into the hands of the railroad and
commingled with the general fund, which at all times exceeded the
amount of the claim, is not sufficient identification for the tracing theory
to be applied.
St. Louis & S. F. R. R. v. Spiller, 274 U. S. 304 (1927).
See also In re United Cigar Stores of America, 70 F. (2d) 313 (C. C. A.
2d, 1934).

the fact that excessive charges
were

This burden of identification is easily applicable to cases involving
things other than money. Where the trustee has paid for realty with the
trust funds, the cestui is entitled to a constructive trust in the land.
Fausler v. Jones, 7 Ind. 279 (1855).
Wheat can be traced into a mass of
wheat.
Grant v. Knox, 227 S. W. 661 (Mo. App. 1921). See also Smith
v. Township of Au Gres, Mich., 150 Fed. 257
(C. C. A. 6th, 1906), where
the doctrine of confusion of goods was applied.
tion

Where the trust has been converted into money, absolute identifica
generally becomes impossible. However, even the strict rule of the

majority does not exact the impossible, and the courts have said that
tracing the funds into a mass of cash and proving that it continuously
remained there, is sufficient identification to allow equity to grant relief.
Massey v. Fisher, 62 Fed. 858 (E. D. Pa. 1894) ; In re McCarthy's Funds,
139 Misc. 147, 248 N. Y. Supp. 335 (1930).
The

Slater

v.

reasoning back
Oriental Mills,

of the strict rule is well
supra, where the court

eral property of

expressed in the case of
said, at p. 443, "The gen
his creditors, as much as

an insolvent debtor belongs to
particular trust property belongs to a cestui que trust.
has no right to take from creditors what he cannot show

a

claimant

to be

equitably

...

his own."
Some courts apply the doctrine of "swelling of assets," usually in the
of insolvent banks, where the trust funds have been used by a now-

cases

insolvent trustee in payment of his general creditors. It is generally em
ployed after a court has found it impossible to trace the funds to a par
ticular asset, and feels that equity requires some substitute which will
allow the cestui

a

remedy beyond that

of

a mere

creditor.

State

17 Idaho 1, 102 Pac. 831 (1909) ; Smith v. Reddish, 113 Fla.
273 (1933); Peak v. Elliot, 30 Kan. 156, 1 Pac. 499 (1883).
case

explains the doctrine well.

the trustee would have used his
funds had not been

discharged

a

funds to pay the creditors if the trust
that such use of the funds has

reasons

debt without loss to the trustee

fore has swelled the assets of the trustee.
a

lien

on

all the estate.

Even

The Bruce

Proceeding with the presumption that

own

available, it

v. Bruce,
20, 151 So.

or

other creditors, and there

Hence the cestui should be

this, however, gives the cestui

given

his lien

on

the

theory that he is recovering his own property; it is not merely a trust
ex maleficio.
People v. Dahlgren State Bank, 264 111. App. 513 (1932) ;
Heidelbach v. Campbell, 95 Wash. 661, 164 Pac. 247 (1917). See 4 Bogert,
Trusts and Trustees (1935) c. 44, for a criticism of the doctrine.
Another presumption used by some courts to aid in failures of tracing
is that the trustee who has blended the trust money with his own has used
his own money for any payments made; any money on hand when the
trust is

cestui.
bull

v.

to be

enforced is presumed to be that belonging to the
largely the result of the famous case of KnatchHallett, 13 Ch. D. 696 (1879).

sought

This doctrine is
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The principle of subrogation is sometimes substituted where the trust
property has been traced to one of the trustee's creditors. Thus, if the
true owners' property was used in paying such creditor, the true owner
will be subrogated to that creditor's claim.
Cotton v. Dacey, 61 Fed. 481
(D. Kan. 1894) ; Standish v. Babcock, 52 N. J. Eq. 628, 29 Atl. 327 (1894)
.

The decision in the

case

of Word

v.

Sparks,

supra,

seems

to be based

The court granted the lien on the college endowment and
funds, after pointing out that the heating plant greatly enhanced
But since the court traced the misappropriated
the assets of the college.
funds into the heating plant, and made the point that bona fide mortgagees
had intervened, it is doubtful that the court would have granted the lien
purely on the doctrine of "swelling of assets."
on

two theories.

trust

R. D.

D., Jr.
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HISTORY, ECONOMICS AND LAW: VOL. I, THE
by Philip C. Jessup and Francis Deak. Columbia Uni
versity Press, New York, 1935. Pp. xvii, 294.

NEUTRALITY: ITS
ORIGINS

�

1

analyzing the
begun in 1928, and the
substance of four2 of the present nine chapters and parts of
This volume is the first of

status of

neutrality

on

another3 have been

a

series of four

which work

was

already published.

The studies

are

spon

sored by the Columbia Council for Research in the Social Sci
ences; planned and directed by a committee of the Columbia

University faculty, consisting of Prof. Jessup, Chairman, and
Profs. James W. Angell, Joseph P. Chamberlain, Deak, Charles
C. Hyde and James T. Shotwell, and made possible by the grant
of funds from the Laura Spelman Rockefeller Memorial. Under
such auspices, we should hardly expect any very startling ar
raignment of the social and economic motives which led the
maritime commercial nations4 successively to develop rules for
the neutral-belligerent game of rights at sea as it was played
down to the middle of the eighteenth century ; and an examina
tion of this book discloses no surprises. The general thesis is
that such maritime neutrality rules as exist grew out of the
compromise between the irreconcilable interests of the neutral
to maintain his freedom of trade and of the belligerent to cut off
all supplies from his enemy; embodying the experience of the
fighter as his desire to weaken the adversary, obtain goods with
out the export of money, for public and private enrichment, and
generally to establish forcefully the broadest national claims,
The others are announced as : II, The Napoleonic Period by W. Alli
Phillips; III, The World War Period by Edgar Turlington; and IV,
Today and Tomorrow by Prof. Jessup, to be a synthesis and analysis of
the preceding three.
2
Chapter III, Contraband of War (1932) 47 Pol. So. Q. 526, (1933)
48 Pol. Sci. Q. 62, 333; V, Enemy Property (1931) 46 Pol. Sci. Q. 481;
VI, Procedural Law at Sea (1933) 7 Tul. L. Rev. 488; VII, Early Prize
Court Procedure (1934) 82 U. of Pa. L. Rev. 677, 818.
1

son

3
Chapter IX, Conclusions. Cf. (1933) 7 Tul. L. Rev. 526-528. Pp.
102-104; cf. (1933) 48 Pol. Sci. Q. 357-358. Pp. 247-248; cf. (1934) 82

U.

of
4

Pa. L. Rev. 836-837.
In

list of treaties for this

period (pp. 277-280) the "principal mari
England, France, the Netherlands, Spain and
The Table of (143) Coses (pp. 281-283) shows 113 from England,

a

time states"

Sweden.

are

named

as

25 from France, 3 from the United States and
lands and Sweden.

one

each from the Nether
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against the economic eagerness of the presently non-fighting
exporters and carriers to trade safely, with strategic and polit
ical necessity frequently determining the outcome in the total
absence of any primary legal principle of rigid impartiality and
no place for logic in either theory or practice.5
Yet, curiously
we
find
the
final
call
of
this
be
for a solution
volume
to
enough,
of the problem by governments which "are willing to appraise
the experience of the past in a realistic spirit, and to agree upon
rules of conduct based less upon logic and theory than upon the
6
real 'life of the law.'
If six centuries of pragmatizing has
produced no defendable results, he is indeed an optimistic
homeopath who expects more of the same to help.
ran

"

The text itself consists

largely of brief references to historic

treaties and decisions, adduced in chronological order and col
lected under the several chapter headings. There is occasional
discontinuous comment, but no attempt to formulate black-faced
rules nor to codify or even to state specific conclusions, the sum
mary survey at the end of each

chapter being

a

broad and often

confused neutralization of the field just explored. The best idea
of a preliminary volume such as this, partaking rather of the
nature of

digest than of a treatise, may be given by instancing
propositions on which by their position or length
of treatment emphasis appears to be placed or new light to be
shed.
The Church, temporally as part of the feudal system
and spiritually as defender of the faith, retarded the develop
ment of neutrality by her attitude of uncompromising hostility
a

a

few of the

to all who

were not her obedient vassals.7
The response of the
British Privy Council to the Hanseatic merchants who protested
against the capture of sixty of their ships in July, 1589, contains

probably the earliest recorded list of contraband ;
in 1700 there
of the

was no consensus

subject,9 in

1914 the situation

the precedents had then so
belligerents were able to cite
5

Pp. xii-xiv, 103.

�

P. 270.

i

Pp. 6-8.

8

P. 55.

�

P. 77.

io

P. 78.

11

Pp. 23, 31.

omnium

on

was

8

and

although

the details of the law

little better except that
and

multiplied that both neutrals
more

authorities.10

Treaties

11

con-
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cerning contraband 12 and enemy property 13 usually illustrate
particular bargains rather than general principles, whereas
those treating of blockade14 early developed stereotyped form
ulae which required a minimum standard of effectiveness but
failed to establish any uniform doctrine of condemnation or
other punishment. The Rule of the War of 1756 15 by which a
neutral vessel trading with a colony, even when there was a
fictitious
take

on

landing and reloading in

the character of

a

a

neutral port,

was

held to

country, devised
situation created by

vessel of the mother

by British prize courts to meet the new
merchants' ingenuity, was but an example of the dominant naval
power's effort to throttle trade that benefited the enemy. Eng
lish procedure as to visit and search and seizure upon the high
16
In
seas caused vigorous protests
many times before 1914.
the brief collateral but cognate discussion 17 of the duty of
neutrals to prevent the commission of hostile acts within their
jurisdiction and to prevent the use of their ports by belligerents
as havens for captured prizes, the authors think that Washing
ton's administration in 1793 held the United States up to a
standard of neutral duties (between the French and the British)
which

probably higher than that commonly acknowledged
time,18 and that the American attitude even then was not
purely legalistic, but "the strict enforcement of neutral duties
was conceived as a means for preserving American neutrality,
and thereby American commercial profits." 19
The largely commendable desire to extend to the reader a
chance to grasp rapidly an entire thought unhampered by uni
versal rules of expression has led the authors to take one or
Is it quite certain that we perceive
two doubtful short cuts.
the
difference
between
judicial and statutory presump
clearly
tions when we are told that "instead of arising from more or
less precisely defined conduct, it was left to the initiative and
inclinations of the particular courts or judges whether they
would raise them
or, more precisely, whether or not they would
their
being raised by the captor's allegations" ; 20 and
permit
was

at that

�

12

pp. 65,

13

P. 127.

"

Pp.
Pp.
Pp.
Pp.

is
is
it
is

78.

113, 115.
152-156.

161, 162, 163, 167, 181, 186, 199, 247.
249, 257.

P. 257.

is

P. 260.

20

P.

234; (1934) U.

of

Pa. L. Rev. 825-826.
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just where does a process function which "is
is equally far from helpful"? 21

[Vol.

not abnormal

24

but

�

The general verdict upon the merits of the studies of which
this volume presents the first aspect must await completion of
the work, and will depend especially upon the success of Profes

Jessup's attempt in Volume IV to "draw all the threads to
gether." 22 For the present, one can do little more than welcome
the thoroughness of this collection of data and pray for a happy
and speedy issue,23 before the delicate shuttlecock of neutrality
sor

resumes

its wonted fitful role between the

new

battledores of

nationalism, Naziism and nervelessness.
Gordon Ireland.*

CASES

AND

GAGES

OTHER

AUTHORITIES

ON

THE

LAW

by I. Maurice Wormser. Second Edition.
and Company, New York, 1935. Pp. xvi, 667.
�

OF

MORT

Baker, Voorhis

Dean

Kirchwey's collection of cases on the law of Mortgage
published about thirty-five years ago and speedily found
favor with the teaching profession.
For almost twenty years
the Kirchwey book has been used in the form into which it was
edited by Mr. Wormser in 1917. Believing the time ripe for a
new work, "predicated mainly on Dean
Kirchwey's selection"
of cases but including matter more recent, Mr. Wormser issued
in 1925 a casebook under his own name. The present publica
was

tion is the second edition of that collection.

We have therefore

Kirchwey's Cases moulded to accord with the exigencies of the
subject as developed in the lifetime of a succeeding generation.
While thus founded upon the Kirchwey collection, Mr.
Wormser's new edition is a different book from the prototype
with which one instinctively compares it.
In the first place,
the volume of the matter is reduced to the extent of nearly 100
It is likely that no class was ever
pages from Kirchwey's 764.
able to cover all the cases reported in the old book, and most
instructors will consider the retrenchment well advised.
The
number of the cases also is reduced from about 220 to less than
2*

P. 268.

22

P. viii.

23

But

Hudson, Proposed Abolition of the Law of Neutrality (1928)
335-338; Jessup, Birth, Death and Reincarnation of
Neutrality (1932) 26 Am. J. Int. Law 789-793.
*
Professor of Law, Louisiana State University Law School.
see

22 Am. J. Int. Law
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200, which is probably as many as the student can profitably
digest within the time which it is usual and practicable to allot
for instruction in Mortgages. These alterations have been ac
complished by the omission of rather numerous cases which are
in part replaced by others of later date.
The deletions are
generally judicious, perhaps always so, having regard to the
necessity to make space for new material. The substitutions
have, in every instance, the merit of modernity, many (or most)
of the added cases having been decided within the last five or
ten years ; as notably Home Building & Loan Ass'n v. Blaisdell.1
Indeed the raison d'etre of the

new

edition,

as

Mr. Wormser

states, lies in "the rapid and unusual developments of the last

Mortgages." 2 It may be agreed that the
Blaisdell case is a novel and decidedly significant development
in the last decade, and the same may, in a less emphatic sense,
decade in the Law of

be said of

one or

two other

cases

included in this collection and

One less readily recognizes
dealing with recent legislation.
or
in
the other late adjudications
rapid
important development
these
While
some
of
make
new applications of prin
presented.
to
novel
it
does
not
conditions,
ciple
appear that the added mate
rial embodies any substantial expansion of mortgage law, useful
as the current cases are in exhibiting diverse states of fact
wherein the accepted dogmas operate in present-day practice.
The Kirchwey collection was admirably adapted to the needs
of the student desiring to learn the law of mortgages as admin
istered in New York. This was doubtless, in Dean Kirchwey's
conception, the principal merit of his work. The same char
acteristic was the chief ground of the usual criticism upon that
work; instructors in other jurisdictions thought that the cases
from that State were disproportionate in number to those from
other regions, that undue emphasis was laid upon certain statu
tory provisions, and that occasionally the law of New York was
presented when that law was almost of only local validity and
It was
at variance with the law elsewhere generally accepted.
that
Mr.
some
and
with
sometimes said,
justice,
Kirchwey had
for
the
meridian of
with
too
much
selected his cases
regard

Manhattan.
Much the same, or perhaps a little more, might be said of
Mr. Wormser's collection. Excellent as it is for the New York
student, it has the defect of its merits. The cases brought over
1290 U. S. 398
2

At p. iv.

(1934).
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of New York authority, and the same is even
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preponderance
more strongly

fact, one notes a considerable number
special
opinions, along with several of the Appellate
and
one
wonders whether points so decided, or (at
Division;
of
any rate) points
equal importance, might not have been found
in reports from the courts of last resort in other States, and
from courts whose decisions, outside of New York at least, carry
as much weight as the deliverances of the New York Court of
Appeals.
The same partiality for the law of his own state caused Mr.
Kirchwey to include New York cases declaring as the law upon
some points that which was almost (or quite) only the law of
that State. In this respect Mr. Wormser has followed his prede
cessor and reprinted the same cases, without offering those
which disclose the doctrine prevailing in nearly all other juris
dictions. Thus, upon latent equities the only authority given in
either book is Trustees of Union College v. Wheeler3 although
the doctrine of that case is held hardly (if at all) anywhere
outside of New York, and is recognized by the Court of Appeals
as almost (or quite) peculiar to that State: Central Trust Co. v.
West India Imp. Co.* Again in both works Hermann v. Cabinet
Land Co.,5 is printed as the only case upon the right of the pur
chaser at foreclosure sale acquiring an invalid title, giving the
student to understand that the doctrine there adopted is and
has been, always and everywhere, the law, with only a reference
to a Kansas case as contra, and no intimation that the English
doctrine, that of the Federal courts and that of all the American
states except a scanty half dozen, is adverse to that held in
In respect of some other points, one who teaches
New York.
Mortgages beyond the limits of the metropolis might think that
meager justice has been done to the body of adjudication which
must be exhibited to those who study law west of the Hackensack ; and when Mr. Wormser reproduces Dean Kirchwey's men
tion of the District of Columbia as "a stranded jurisdiction,"
some lawyers from the great hinterland may be tempted to take
the expression as symptomatic, not so much of cosmopolitan
sophistication, as of an insular dogmatism.
In respect of arrangement, Mr. Wormser follows the scheme
of the Kirchwey book, his table of contents being an accurate
true of those added.

of

In

term

3

61 N. Y. 88

4

169 N. Y.

5

(1874).
314, 62 N. E. 387 (1901).
217 N. Y. 526, 112 N. E. 476 (1916).
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No doubt it is possible to unfold the
copy of that in the latter.
subject in this method of approach and development; indeed
the subject has been taught in this way through thirty years
and by many instructors, and no doubt for some of them Dean
Kirchwey's organisation has a certain sort of prescriptive
sanctity. That the same way of treating mortgages has not
proven universally satisfactory is proven by the appearance.
of several other casebooks which manifest
a more

cases

logical analysis of the subject and

which shall make them

seem

more

a

endeavor toward
collocation of the

coherent and

more

presentation are better
or not than that of Dean Kirchwey, it would hardly be profitable
at this place to inquire, the question being chiefly one of opinion,
where the answer does not depend upon convention or upon use
and wont. Presumably, those whose disposition is to stand upon
intelligible.

Whether the

an

new

modes of

the old ways will commend Mr. Wormser's book for its conserva
tism; others will perhaps prefer the newly projected schemes
of arrangement, which at least aim to make the law of mortgages

readily apprehensible.
case of Ryan v. Holliday,6 which comes down from the
older Kirchwey collection, should be deleted ; and if the point of
pleading in foreclosure cases is to be developed, this erroneous
decision should be replaced by Penrose v. Winter,1 which ex
pressly overrules the former case and adopts the principle which
is correct according to the analogies of pleading at common
law and which was recognized in equity pleading as early (at
least) as 1787 in Bering v. Earl of Winchelsea.8

more

The

Charles A. Keigwin.*

CORPORATION LAW FOR OFFICERS AND DIRECTORS�by William
J. Grange.
The Ronald Press Company, New York, 1935.
Pp. xxx,
904.

This book, subtitled A Guide to Correct Procedure, is de
signed to supersede the revised edition of Conyngton's Corpora
tion Procedure, A Manual for Officers, Directors, Attorneys and
All Others Concerned with Corporate Management, printed by
the same publishers in 1927.
The book, however, is not a ree

110 Cal.

7

135 Cal.

8
*

335, 42 Pac. 891 (1895).
289, 67 Pac. 772 (1901).
1 Cox 318, 1 White & Tudor L. Cas. 120 (Ex. 1787).
Professor of

Law, Georgetown University Law School.
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vision of Conyngton's work but an independent one in which the
author has made selective use of material contained in the pre
vious volume while placing greater emphasis on matters of
substantive law.
The first three-fourths of the book consists of

a

statement of

the

legal principles governing the organization and structure of
corporations and practical rules and suggestions for the conduct
of routine corporate business. This part covers the entire field
of a corporation's existence from organization to dissolution,
and contains discussions of newly enacted laws, including the
Securities Act of 1933 regulating the issue and sale of secur
ities, the state laws and the Federal Revenue Acts applicable to
corporations and Section 77-B of the Bankruptcy Act governing
reorganizations. The second portion of the book consists of
forms used in corporate practice from stock subscription agree
ments to certificates of dissolution.
The forms printed will be
useful in the case of New York corporations, as many of them
have been drafted to conform to the statutes of that state.
The book is intended

primarily for the

use

of business

men

in charge of the management of corporations after their
organization has been completed. The author has expressed his

who

are

purpose

as

follows:

corporation officer
corporation lawyer.
Naturally, it cannot furnish an answer to every specific problem that
may arise in the course of corporate management. It is intended, how
ever, that the book supply the correct orientation leading to a solution
of the problem, and to point out the cases where the services of a
lawyer are needed."1
"While the book aims to be of direct

or

help

director it does not intend to make him his

It is valuable

as a

to the
own

working tool to be used in drafting minutes

and other corporate papers and as an outline of the legal prin
ciples governing the duties of officers and directors, the rights
of stockholders and the

rights and obligations of corporations.

chapters dealing with ordinary corporate routine, such as
the keeping of stock-books and records, the transfer of stock and
the conduct of corporate meetings are useful both to lawyers
The

and laymen as they contain information and suggestions which
are not found in ordinary textbooks.
It would be unfair to judge the book by the standards of

criticism which may be applied to works designed primarily for
IP. xxi.
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lawyers and aiming to expound underlying principles or to con
tribute new interpretations of corporation law. That is not the
intention of the author.
In discussing legal principles he has
in many cases necessarily limited the scope of his work to a
statement of the fundamental rule. The application of the gen
eral principle may require a more profound analysis.
For in
stance, with respect to the troublesome question of the right of
a corporation to guarantee the obligations of another, the author
says:
"An individual person may freely guarantee the debts of others;
corporation, however, stands on a different footing. It has no power
to pledge its credit except in furtherance of the objects and purposes
specified in its charter." 2

a

While this is

an

adequate expression of the general rule

never

theless in view of the body of decisions which apply the rule and
its exceptions to various factual situations the statement will not
be sufficient to

lawyer who is faced with

specific problem.
Similarly, in the chapter dealing with the sale of securities,
in discussing the effect of the Federal Securities Act of 1933, it
a

a

is said:
"An issue of securities which does not involve any

public offer

ing is likewise exempt from the provisions of the Act."3
The proposition is correctly stated but a careful analysis by one
thoroughly familiar with the act and its interpretations is neces
sary to

determine whether

particular issue is

public offering
designed to
fulfill the purpose for which it is intended but corporate officers
should not rely upon it as a complete answer to their legal prob
within the

lems
own

or

meaning

believe that its

contracts

or

a

of the Act.

draft

use

a

The book is well

will enable them to prepare their

corporate papers without the supervision

of counsel.

Martin Conboy.*

2

P. 51.

3

P. 547.

?Member of the Bar of New York; sometime United States
York; member of the Board of

for the Southern District of New

Georgetown University.

Attorney
Regents,
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CASES ON CRIMINAL LAW AND PROCEDURE�by William E. Mikell.
Third Edition.
West Publishing Co., St. Paul, 1935.
Pp. xxiv, 775,
x, 303.

The present volume (as was the
two casebooks in

edition) is really
cases on

also with the second

case
one

the substantive criminal law and

binding
a

the author's

�

collection of

cases on

procedure. So complete is the separation in all but binding that
the pagination begins afresh and there are two separate tables
of contents and two indices. A review of the book, therefore, is
in reality a review of two entirely separate compilations.

Taking first the part dealing with substantive law, this is
merely a reprint wholly unchanged, of the third edition of the
author's Cases on Criminal Law, which appeared in 1933. Ex
tended comment on it would hardly seem advisable as in the
three years that have elapsed since its appearance it has prob
ably become well known to interested persons.1 Suffice it to say
that it differed only very slightly from its second edition. There
has been some rearrangement of the order of topics, some
change in section headings, and the replacing of some thirty-six
cases by thirty-one new ones.
Beyond these matters the book
stands practically unchanged. This 1933 publication is, then, the
opening (and larger) part of the present volume, with even
certain textual

errors

left untouched.

procedure, is a new edition of a procedural
appeared in its last previous edition in 1912.
It contains changes of much greater magnitude.
The chapter
and section headings are, as might be expected in this sort of
subject, much the same, and this is true also of their sequence.
But the part is half again as large as the old one was.2 As many
of the old cases are gone the proportion of new material is even
larger than that. That is to say, the new material extends not
only to the cases decided since 1912 ; it is also true that many of
the cases prior to that date are replacements not found before.
3
Looking at the cases by age groups it appears that thirty-eight
were decided before 1800, seventy-six between 1800 and 1899,
only twenty-two between 1900 and 1929, and thirty-eight be
tween 1930 and 1934. This seems an admirable balance by age
The other part,
supplement which

1

on

The views of the present reviewer

were

expressed in (1934)

1 U. OF

Chi. L. Rev. 662.
2 The second edition
was, however, very much shorter than the first,
in 1910, which contained over 400 pages.
3 These
figures are approximate only, as they were not rechecked.
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groups.

While at first glance the very old

cases

appear

over-

favored, this criticism wholly disappears as these cases are gen
erally very brief. Likewise at first glance the last group of five
years seems very much favored in having so much more repre
sentation than do the preceding thirty years.
While super
for
newness
for
its own sake,
this
would
seem
a
search
ficially
the explanation here too is obvious. It
to supply as many illustrations as the

was

Dean MikelPs wish
of the

subject
applications of the American Law Institute's model
code of criminal procedure. These would, of course, necessarily
be confined to very recent years. To include them was obviously
wise perhaps it would have been even better to have gone far
ther and in addition to have included in an appendix the entire
text of the code itself.4 The reviewer hesitates to speak as to the
cases which have been chosen for inclusion.
While they appear,
on superficial examination, to have been well selected, few things
are harder to judge than a casebook before actually using it in
class. The author's reputation and past achievements in case
book construction give every reason to believe, however, that
this superficial impression would turn out to be well founded.

permitted,

newness

of

�

E. W. PUTTKAMMER.*

ANNUAL DIGEST OF PUBLIC INTERNATIONAL LAW CASES,
edited by H. Lauterpacht. Longmans, Green
YEARS 1929 AND 1930
& Company, London, 1935. Pp. xxxvi, 534.
�

This is the fifth volume in this excellent

series,

now so

well

known to every teacher and practitioner of international law.
Dr. Lauterpacht, who in the former volumes shared his editorial

labors, first with Professor McNair, and later with Sir John
Fischer Williams, has now undertaken the burden alone, although
the others remain on the Advisory Committee. Dr. Lauterpacht
continues, as hitherto, to supply himself the digests of the
opinions of the Permanent Court of International Justice and
other international tribunals (with one exception), while Pro
fessor Dickinson is retained as reporter of American decisions.
4 The
pertinent sections of the code are, however, printed in footnotes.
The reviewer's comment is meant only to apply to gathering them all to
gether as a whole in one spot. For an example see Britton's handling of

the

Negotiable
*

Instruments Law in his Cases on Bills and Notes.

Law, University of Chicago Law School, and Faculty
Editor, the University of Chicago Law Review.
Professor of
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Dr. Hostie, Judge Brinton, Professor Bentwich and Dr. Gross
as contributors for the first time.

appear

Some 80 digests of cases decided by international tribunals
are included and around 180 decisions of national
courts, includ

ing American, British, Latin American and European. Not
withstanding the substantial number of cases still arising directly
or indirectly out of the War with
Germany which are included
for these years, this volume shows

and

decided

trend

a

diminution in their number

peace-time problems. The yield of
national courts consists almost entirely of the latter class. The
questions presented by the cases are various and embrace state
succession, interpretation of treaties, especially where prepara
tory work is involved or the treaties are bilingual,1 aerial bom
bardment, and a matter of peculiar interest in the present state
of the world
the admissibility of reprisals affecting neutrals.
National courts have had before them such matters as jurisdic
tional immunities of states engaged in commerce
a question
of growing importance which has an interesting analogy in
a

to

�

�

�

American constitutional law in the claim to federal tax exemp
by various State "instrumentalities," recognition of

tion made

governments, status of mandated territories, denial of justice,
and extradition.

This list

by

no means

exhausts the variety of

questions dealt with.
The

present volume shows certain typographical changes

which improve the appearance of the page. Only one significant
change in method appears and this, the present writer believes

(having previously recommended it in this Journal 2) is a dis
tinct improvement. It consists in reporting the case as a whole
and inserting cross-reference for various points instead of scat
tering fragments of it throughout the volume. It is also grateful
to note that the laudable practice of reporting dissenting opinions
has been continued, so far at any rate as the American reporter's
digesting goes. If reason is to have any weight against author
ity and if we are to have any intimation today of what the
Supreme Court, perhaps by the veering of a single justice, may
say tomorrow, the dissents in such cases, for instance, as United
,

1 Some of the
problems here involved have been suggested by the re
viewer in his notice of Chang, Interpretation of Treaties by Judicial
Tribunals (1933) in Book Review (1934) 22 Geo. L. J. 390.
2

Review of Annual

J. 113, 115.

Digest, 1927-28 in

Book Review

(1932)

21 Geo. L.
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States

v.

Schwimmer

be made known.

3

and Mackintosh

v.

United States

Professor Dickinson has done

4

should

well, too, to

quote instead of paraphrasing the language in the Schwimmer

minority view is clothed in the words of Justice
Holmes, now already classic.
To praise this volume is needless beyond saying that it is a
worthy successor to the four that have gone before.
where the

case

Mangum Weeks.*

THE POWERS OF THE NEW YORK COURT OF APPEALS�by Henry
Cohen. Baker, Voorhis & Company, New York, 1934. Pp. 551.
a masterly and exhaustive treatise
jurisdiction of the Court of Appeals of New York
State in civil litigation. The book is intended primarily for the
use of practitioners who are confronted with the difficult prob
lems of Court of Appeals jurisdiction or procedure problems
of the type which cannot be settled by superficial examination of
the statutes or by reference to a practice manual or form book,
but which require a thorough investigation of the history of the
statutes, and a careful analysis of the decisions construing them.
For the practitioner confronted by this task, Mr. Cohen's treatise

Mr. Cohen has written

upon the

�

is invaluable.

problem is historical. Not
only does his research throw light upon the provisions of the
existing practice, but it clears away the underbrush of decisions
which have been rendered irrelevant by changes in the statutory
The author's

provisions.
A special
decisions, the

approach to

every

feature of value is the citation of memorandum

purport of which can be ascertained only by
original records, and reference to which
cannot be found through the conventional digests and indices.

an

true

examination of the

appropriate points in the discussion, the author
practitioner of the traps of which he must beware.
of them are almost diabolical in their ingenuity the
At

the

�

3

279 U. S. 644

4283 U. S. 605
*

now

warns

Some
conse-

(1929).
(1931).

Sometime Assistant Solicitor, United States Department of State;
Attorney, United States Board of Tax Appeals.
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quences of error

or omission are disastrous.1
Not only does the
how
these
explain
traps originated, and the caution to
be taken to avoid them, but (more helpfully) he makes some
ingenious suggestions as to how the rescue of the entrapped vic

author

tim may be attempted.

Despite the great mass of decisions on questions purely of
jurisdiction and the maze of subtle distinctions with which this
subject is now encumbered, the author has succeeded in bring
ing to light the underlying concepts, and the changes which they
have undergone during the history of the court.
One would assume, in view of the fact that in New York
cases are ordinarily reviewed by intermediate appellate

State

courts

(the Appellate Division) before they reach the Court of
Appeals, that the concept of the Court of Appeals as a final tri
bunal "to harmonize and to settle the law" would have been fixed
at the very outset.
seem

to be

a

This concept of the court's function would

necessary consequence of the existence of the inter

mediate courts.

Otherwise

a

second review after the review

in the

Appellate Division would only add expense and delay to
the course of litigation without justification.2
However, the concept of the Court of Appeals as a tribunal
concerned primarily with the wider harmonies in the law did
not emerge full blown as a philosophical concept.
It won ac
ceptance only after a long struggle ; historically, it was the out
growth of repeated attempts to solve the practical problem of
keeping the volume of the court's business within reasonable
limits.
Prior to 1894,

every decision of

question of law
affecting a substantial right could be appealed to the Court of
Appeals after one review had been had in the intermediate
The court was
court (which was then the General Term).
swamped with business it fell years behind in its calendars.
Upon two occasions temporary courts of equal rank with the
Court of Appeals were set up to dispose of the arrears, but the
creation of these special courts was never regarded as more than

practically

a

�

1 E.
g., failing to specify grounds of reversal in the order of the
Appellate Division ; giving a stipulation for judgment absolute in the Court
of Appeals after the Appellate Division has reversed on the facts and
granted a new trial; applying for leave to appeal when the appeal lies
as of right, and in the meantime allowing the time to appeal of right to
expire.

2

P. 118.
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temporary expedient.

favor

by the bench

or

They

were

785

never

looked upon with
resulting conflict

the bar because of the

in decisions and the increase of uncertainty in the law.
The Constitutional Convention of 1894 realized that, if the
court was to keep up with its work, it was
necessary to cut down
the obligatory jurisdiction of the court. Accordingly, the
pro

vision

was

adopted limiting appeals

as

of

right

to

cases

in which

final determination had been made in the court below. Broadly
stated, appeals as of right were thenceforth allowed only from

a

final judgments in actions and from final orders in special pro
ceedings (a final order in a special proceeding being the equiva
lent of a final judgment in an action). While the broad princi

ple of the requirement of "finality" was clear, great difficulty
in its application. Motions relating to matters involved
in an action or special proceeding sometimes are treated as con
stituting separate special proceedings and the orders deter
mining such motions then became final orders in special proceed
ings and are therefore appealable. A very complex body of
learning has grown up on the question of when a motion will be
treated as the initiation of an independent special proceeding as
distinguished from being a mere motion) within an action or
proceeding. The decisions on the subject are very exhaustively
discussed by the author, but unfortunately in this chapter, the
author unaccountably lapses into the style of the advocate in
marked contrast to the straightforward expository style which
characterizes the rest of the book.3 It seems that in an early
case, the court had dismissed an appeal from an order upon the
ground that it was a mere "order in action" and hence not
appealable as of right. Mr. Cohen demonstrates somewhat repetitiously, and to the point of demolition, that this formula does
not accurately express the principle, that is to say, the mere
arose

fact that the order

was

connected with

an

action is not at all

As he shows, the
conclusive in determining its appealability.
a shorthand expression for the conclusion

formula at best is

which the court had already reached, for reasons not disclosed
by the formula, that it would decline to treat the particular type
of order

as a

"final order" and would refuse to treat the motion

which gave rise to it, as a separate special proceeding.
point is somewhat belabored ; the chapter is written in the

The

style

law review note intended to expose and annihilate an un
worthy rationalization, or perhaps in the spirit of a partisan

of

a

3

C. 2, pp. 41-117.
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brief on a motion for re-argument after an
appeal has been dis
missed with the curt statement that the order was not
appealable
because it was a mere "order in an action."
In the end the
author has furnished

us a complete
category, carefully and accu
rately set forth, of orders which are traditionally treated as final
orders, but the material is presented in a rather round-about

The usefulness of the book as a work of reference upon
way.
the very important question of "finality" is impaired by the fact
that the structure of the discussion is built around the thesis
that

particular formula is not a sound one, instead of being set
an independent study of the significance of the
up
require
ment of finality.
a

as

The requirement of finality proved to be inadequate to check
the volume of the business of the court, and in 1917 the Legis
lature introduced an additional requirement which was subse

quently embodied in the constitutional amendments of 1925.
The additional requirement is, in effect, that the judgment of
the Appellate Division must be one of modification or reversal
or else there must be a dissent in the Appellate Division itself,
in order to authorize an appeal to the Court of Appeals as of
right. This requirement applies even though the judgment or
order is a final one and even though the question is a novel or
important one (unless it be one that involves the constitu
tionality of a statute, in which case, an appeal is allowed as of
right regardless of unanimity of opinion in the courts below).
While the requirement of disagreement in the courts below is,
to some extent, an arbitrary one, it has a rational basis.
Dis
agreement between the Appellate Division and the court of first
instance or disagreement within the Appellate Division itself,
offers some justification for a further review of the case. How
ever, it would hardly be contended (and the author does not
contend) that the fact of disagreement is a guarantee of the
importance of the question of law involved in the litigation or of
the need for review by the Court of Appeals, or that the fact of
unanimity demonstrates that a review by the highest court is not
necessary

or

desirable.

As the author

points out, there is

a

considerable

disparity

between the type of the business which comes to the court under
its obligatory jurisdiction and the type of business which ideally

should be dealt with by

a

be unavoidable under any

court of last resort, but this seems to
system of obligatory jurisdiction.
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Supplementing its obligatory jurisdiction, is the discre
tionary jurisdiction of the court, under which cases not appeal
able as of right may be reviewed by leave of the Appellate
Division or the Court of Appeals. The statutory provisions and
the cases upon these subjects are thoroughly and logically ex
pounded by the author.
The restrictions upon appeal as of right have apparently
served their purpose. The court has kept abreast of all its work
since 1923 and it currently disposes of its cases with a celerity
which is somewhat disturbing to a slow-moving profession.
Cases are placed upon the calendar as soon as the necessary
papers are filed and the clerk forces the cases on for argument.
The materials thus far reviewed

are

dealt with in the first

part of Mr. Cohen's book under the general heading of Appeal
ability. The second part of the book, under the heading of
Review, deals with the scope of the review by the Court of Ap
peals of the cases which come to it. An equally complex body
of doctrine has developed in this field. The concept of the Court
of Appeals as a "court to expound the law" had become dominant
in 1894, and as a result the scope of review was strictly limited
in the Constitution then adopted:
underlying conception, upon which the theory of appeal to
of appeals sits primarily to
was built, is that the court
settle the law for the various judicial departments of the state.
It follows from this concept in a natural way that only questions of
law should be given to the court of appeals to review; and that ques
tions of fact should be excluded from its scope." 4
"The

the court

.

.

.

However, this concept of the court's function was well-nigh sub
merged in 1925 when the Court of Appeals was authorized to
review findings of fact in certain types of cases. It was felt that
a litigant was entitled to at least one review of the facts by an
appellate court, and in cases in which the Appellate Division had
reversed the judgment and had made a final determination upon
new findings of fact, there was no review by any court of the
The Appellate Division's
original determination thus made.
power to make a final determination on new findings had been
greatly enlarged, and the need for a review of the facts by the
Court of Appeals in such cases had become correspondingly
greater. The addition to the functions of the Court of Appeals
of the power to review the facts has had the effect, in the
4

p. 289.
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author's words, of converting the Court of Appeals from a "law
tribunal aloof from consideration of mere facts" to "a true

appellate court."

pendulum has now swung from the ex
as one dealing in "algebraic symbols"
to the other extreme of a court concerned largely with doing
immediate justice between the parties. The reader is inclined
to agree with the belief implicit in the author's comments, that
the court's place in the judicial structure has undergone a
fundamental change in the last decade.
The

treme view of the court

The best feature of the book from the

standpoint

of the

student of the court is the skill with which the author discerns
and elucidates the trends in the

development of the court's juris

diction and the factors which have dictated the shift in the

con

cept of the court's function, but as the author himself says, to
know how the doctrines originated is merely to see how the

"history does not furnish their answer." 5 One
who is interested in the questions of policy (e. g., a comparative
study of different systems of appellate courts) finishes the read
ing of this book with the feeling that he would like to hear more
of what Mr. Cohen thinks about the broader questions ; whether
he is entirely content with the system which has grown up
through the operation of the historical forces which he analyzes
and describes; how he would evaluate the existing system as a
whole. There are occasional phrases and sentences which indi
cate that the author has something worthwhile to say about these
matters, but apparently and quite properly, he feels that this is
not the appropriate book in which to say them. Here historical
materials are brought together for the use of the practitioner of
law and not for the student of government. The author's eye is
upon the craftsman of the law who seeks competent aid in
utilizing the system as it is, not upon the reformer who zealously
seeks suggestions for the improvement or simplification of the
system.

problems

arose,

The author views with

complacency the remarkable com
operation : starting with
plexity
in
laid
down
apparently
unequivocal language,
simple principles
the process of the law has encrusted the constitutional provisions
with a body of highly technical and subtle doctrine. Most law
which the rules have attained in

yers will be inclined to agree with the author that this process

is

an

s

inevitable one; it must be "taken philosophically, and

P. 354.
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ascribed to that seemingly inevitable process in the law whereby
a monument of theory tends to develop around even the simpler
canons

The

given by the legislator."

0

layman who complains of the complexity of the rules of

substantive law which govern his activities may find some con
solation in the fact that the appellate courts in administering
their

own

complex

business have been

and involved

body

compelled to work out an equally
exceptions and distinctions, but

of

he may well be amazed at the way in which the courts have
strait-jacketed themselves by applying to their own administra

problems the traditional technique of the common law,
building each case into a precedent with which every succeed
ing case must be reconciled or from which it must be dif

tive

ferentiated.

lawyer the process is readily understandable, trained
as he is in the technique of precedent and aware as he is of
the need for certainty, even in matters of procedure, and even
at the risk of occasional injustice or arbitrary differentiation.
On the purely procedural question of the ability to obtain a
review in the highest court, frequently depend substantive rights
of the greatest importance. The defeated litigant batters upon
the door of the court with every weapon which ingenuity can
devise; the pressure upon the administrative provisions is
enormous and the court is constantly called upon to re-examine
every syllable of the provision governing its jurisdiction. When
we add to this constant and unrelenting pressure, the fact that
changes are periodically made in the basic constitutional pro
visions as concepts of the court's function shift or as practical
necessities require, we are forced to the conclusion that the
complex body of doctrine which is the subject of Mr. Cohen's
book is a necessary concomitant of any system of obligatory
To the

jurisdiction.
One wonders, however, whether the time and energy required
for the evolving of the rules of obligatory jurisdiction and for
their application in daily practice, might not better be devoted
to the exercise of a wholly discretionary jurisdiction; whether
it would not be simpler to allow the court to select the cases
which it will hear and to reject the cases which are unworthy
of its attention. The burden of reviewing applications for leave
to appeal would be substantially increased, but this might well
e

P. 351.
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be offset by the rejection of many of the cases which are now
heard at length upon the merits and which are disposed of by
affirmance without opinion.
With respect to non-final
an extension of the

determinations, there is definite
discretionary jurisdiction of the
Court of Appeals. There is no sound reason (except perhaps
the burden of passing upon applications for leave) why the
Court of Appeals should not be able, in its discretion, to review
a non-final determination, even though the Appellate Division
has declined to certify questions for the court's review. Under
the existing practice, the Court of Appeals is powerless to grant
a review under these circumstances, even though the order ap
pealed from may cause substantial and irreparable loss and
even though the question involved is one that should be con
sidered and settled by the Court of Appeals. The enlargement
of discretionary review has been urged several times, but the
suggestion has not been adopted.7
Some consideration should be given, too, to eliminating the
intermediate appeal to the Appellate Division with its attendant
delay and expense, when the case turns upon a pure question of
law which the Court of Appeals will be ultimately called upon
to decide. A first step in this direction was taken in 1925 in the
adoption of the provision allowing a direct appeal from the
court of first instance to the Court of Appeals on constitutional
questions.8 On the criminal side, in capital cases, appeals are
taken directly to the Court of Appeals. In 1926 in response to
the public demand for the expediting of criminal appeals, ap
peals from inferior courts were short-circuited around the Ap
pellate Division.9 Under the amendment, one appeal is allowed
as a matter of right from a court of special sessions or police
court to the county court; thence a further appeal can be had
only by leave of a judge of the Court of Appeals or of a justice
of the Appellate Division, and if the appeal is allowed, it goes
directly to the Court of Appeals.10
An extension of the principle of the provision dealing with
constitutional questions, so as to make it applicable to all ques
tions of law, was recommended by the Commission on the Adneed for

7

p. 221.

8

P. 157.

�

N. Y.

10

157.

Const., art. 6, � 7.
procedure might well have been inserted

A reference to this

at p.
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adopted at the 1934 session of
adoption at the 1935 session.
Legislature,
A consideration of the merits and demerits of such proposals
is, of course, outside the announced scope of Mr. Cohen's book,
although his illuminating comments occasionally touch upon
them. To appraise the book, in conclusion, in the light of the
purpose which Mr. Cohen sets out to fulfill, he has succeeded in
furnishing to the practitioner in New York State a competent
guide through the mazes of the problems of Court of Appeals
jurisdiction, a guide of unquestionable accuracy, but one to
which the reader is tempted, in view of the nature of the sub
ject, to assign the title which Maimonides gave his work: A
Guide to the Perplexed.

ministration of Justice
the

11

and

was

but failed of

Philip Halpern.*

JOHN

JAY:

This is

OF LIBERTY�by Frank Monaghan.
Company, Indianapolis, 1935. Pp. xi, 497.

DEFENDER

Bobbs-Merrill
a

most

The

interesting and instructive account of the life

of the most eminent of the many eminent men
concerned in the American Revolution.
I once heard the Lord Chancellor of Great Britain say that
the Declaration of Independence was the most important event
and labors of

one

I afterwards said to
in English history in the 18th century.
him that with the possible exception of Magna Carta, it was in
my view the most important event in all secular history, as it

made certain the ultimate formation of the British

Empire with

its several free and independent nations. This Commonwealth
of Nations in a heart union with the United States of America
is a powerful instrument, me judice, working for freedom, de

reign of righteousness and law in the world
Canadians cannot forget that it was the epochal fact of
Canada's becoming British that made the Declaration of Inde
pendence possible. Vergennes at the time of the cession of
Canada prophesied that it would lead to the rebellion of the
mocracy, and the

today.

American Colonies

�

and this book makes it

ington recognized the danger to the
revert to France.

plain
n
*

that

peoples

N. Y. S.

new

The Declaration of
of

our

race

plain that Wash

Nation should Canada

Independence made

Legislative Document (1934) No. 50, at p. 302.
University of Buffalo School of Law.

Professor of Law,
the New York Bar.

it

will not submit to tyranny but

Member of
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will govern themselves. Britain learned the lesson: there have
been no more Bunker Hills never has any Colony desiring self�

government and showing itself competent to govern
denied the right to do so.

itself, been

On his father's side of French Huguenot origin, his father,
Jay, being a successful merchant in New York, his mother,
Van Cortlandt, John Jay was born in New York, December

Peter
a

12, 1745.

Educated at New Rochelle among Huguenot refugees

and at King's College (now Columbia University), he chose Law
as his life work, and in 1767 received a licence to practice.
He
had

a large and lucrative practice.
inept folly of England drove her to tyrannous, unwise
acts: military steps toward revolution had begun
there was
ferment even in the loyal city of New York. Jay being of the
aristocratic class, his wife a Livingston, he was conservative;
born a British subject, he wished to live and die as such. He
with his father-in-law was one of the delegates from New York
to the Philadelphia Congress in 1774. There he opposed radical
sentiment, but in my considered opinion made the great mistake
of his life by drafting the Address to the People of Great Britain,
in which when complaining of the celebrated Quebec Act of 1774,
Roman Catholicism was described as having "deluged your
island in blood and dispersed impiety, bigotry, persecution,
murder and rebellion through every part of the world."
Our
author may be right in saying that the Address was not the sole
cause of Canada declining to be the "Fourteenth Colony," but
undoubtedly it was a very important factor. The later Address
to the People of Canada, pointing out that Catholic and Protes
tant communities could dwell together in harmony as in Switzer
land, was looked upon as a piece of hypocrisy and in vain was
the net spread in the sight of that bird.
Jay was an important member the President of the Con
tinental Congresses ; he hoped against hope that there might be

soon

The

�

�

�

�

continuous union with the mother land ; but the arrogance and
folly of the Government at Westminster rendering this impos
sible for

a

free

people,

he

joined in the epochal Declaration of

July 4, 1776.
He took

an

active civilian part in the struggle for independ

ence; he became Chief Justice of New York in 1777 and in the

next year, a Member of Congress. Even that late, he had not
lost hope of the renewal of the status quo ante 1765. In 1779,

he

was

Spain as minister
chiefly financial.

sent to

but in fact,

to seek

aid, nominally military,
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Called to France by Franklin, he took part in the negotiations
resulting in the Treaty of 1783, which recognized the independ
ence

of the United States; next year, he became United States
In 1789, Washington appointed
for Foreign Affairs.

Secretary

him Chief Justice of the Supreme Court of the United States,
which had just been established under the Judiciary Act.

Though he received the greater number of votes in the elec
tion for Governor of New York in 1792, he was deprived of the
office by a somewhat contemptible technicality.
There had been friction with England from the beginning.
passed legislation preventing the payment

Some of the states

of debts to British

creditors, which had been provided for by

the Treaty of 1783, and Britain kept possession of considerable
territory to the west of Canada and some elsewhere, which the

Treaty gave to the United States. War
horizon, and Washington appointed Jay
negotiate terms of settlement with Britain.
the United States

was
a

just below the

Commissioner
He did

so

to

in 1794

:

to pay these debts and Britain was to
rightfully belonging to the United States.

were

up the territory
treaty is a model of fairness and common sense; but it
aroused the indignation of many Americans, and barely passed
the Senate.
This feeling probably deprived Jay of the great
desire of his life, the presidency of the United States.
But before his return to America, he was elected governor
of his beloved State of New York: this was in 1795, and his
administration was highly successful and popular. Reelected in
1798, he declined another nomination. He also refused to have
his name considered for the nomination to the chief justiceship
of the United States, in succession to Chief Justice Ellsworth,
thus enabling Adams to appoint the great Marshall.
Jay lived a private life till his death in 1829. It is said that
he disapproved of the War of 1812.
Jay was a model of humble piety; he believed in the whole
Bible, being what would now be called a Fundamentalist. He
fully lived up to his professions, and could never, even by his
worst enemies
and he had no few
be charged with hypocrisy.
He was a model citizen, faithfully performing any duty cast upon
him in private station or elective office ; he was a man of whom
any land might well be proud ; and the United States has always
been proud of him.
In this story of an active and useful life, the author has made
use of all available material; his style is lively, his
terminology

give
The

�

�

accurate and his account of transactions full and reliable.

We
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a little rancour in an American writing
Revolutionary times; but little of this appears here. Simcoe1
was not really so badly defamed and it need not be made a matter
of great complaint that Duche 2 is thought to have become "in
famous by his attempt to lure Washington from the patriot
cause." Of course in Canada, the United Empire Loyalists who
would almost hang Washington as a traitor, would not think
Duche's conduct infamous but rather creditable. The two parties

Canadians always expect

of

at the time of the American Revolution

were

much like the

Cavaliers and Roundheads in the time of Charles I, one saying
"Liberty," the other "Loyalty" : and why their descendants can
not
and

forget old differences as have the descendants of Cavalier
Roundhead, I cannot understand.

The mechanical appearance of the book leaves nothing to be
paper, type, proof-reading, binding, all impeccable ; and

desired

�

the few illustrations have been chosen with discrimination.

William Renwick Riddell.*

LEGAL ESSAYS IN TRIBUTE TO

by Max Radin and A. M. Kidd.
Berkeley, 1935. Pp. x, 694.

ORRIN KIP McMURRAY�edited

University of California Press,

of the contributors to this volume are enough to
distinguished character of the twenty-four essays of
which it is composed. The editors have drawn on the legal pro

The

names

insure the

fession from

one corner

of the United States to the other and

good measure have sprinkled in two essays from continental
Europe and one from Egypt.
It is difficult to classify the materials composing the volume.
The subject matter ranges from property law peculiar to France
and riparian rights in California to the constitutional aspects
of New Deal legislation. In a very rough way the essays may
be classified as follows : Jurisprudence and Legal History, nine ;
Property, five; Criminal Law, Commercial Law, International
Law, and Constitutional Law, two each; Military Law, and
Procedure, one each.
Among the jurisprudential articles, Professor Josserand's
essay, La Protection des Faibles par le Droit, deals with adjustfor

Simcoe, the first lieutenant-governor of upper Canada.
Duche, chaplain of the Continental Congress, who urged Wash
ington to make peace with England.
*
Justice of Appeal, the Supreme Court of Ontario.
1

John Graves

2

Jacob
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juridical infirmities of "the weak." In contrasting
the brutal legal philosophy that "la raison du plus fort est
toujours la meillure" with the modern tendency in juristic theory
that law is "la puissance des faibles comme des forts," the author
examines three phases of the current juristic movement: (1) the
differing character of the present class which appeals to the
"collective conscience" as requiring protection, (2) the variance
between legal devices now and formerly employed for their pro
tection and (3) the necessity for measures to prevent the pro
Professor Radin dis
tectors from, in turn, being made weak.
cusses the Anglo-Saxon equation of the Greek epieikeia and
the Roman aequitas. Dean Pound lays stress upon the different
natures of law : a rule of conduct, a rule of decision, a threat of
official action, a prediction thereof, and an ideal.
Professor
Bohlen with penetrating insight examines the functions of
judges and juries in passing judgment and the manner of their
Professor Wigmore develops an analytical
use of legal formulae.
study of consideration in the "bi-factoral relations" Contract,
Deceit, and Estoppel. The essay is illuminated by two compli
cated but highly interesting charts.
Starting from a pic
turesque, if somewhat garbled figure, Professor Llewllyn dis
courses interestingly on the doctrinal aspects of constitutional
theory with its background of private law. Included perhaps
in the jurisprudential group may be the institutional study of
law and morals of primitive trade by Frank I. Schechter, ap
pended to which is a highly useful bibliography, and the his
torical study by Professor Schiller of the legal aspects in Roman
The
law of the commercial relations of patron and freedman.
last essay in the book is an urbane critique by Professor Yntema
of the American Law Institute and its major project, the Re
merits of the

�

statement of the

common

law.

In the group of essays which deal with aspects of
law are to be found two studies on "water law"; one

property
by Pro
fessor Bingham, dealing with the peculiarities of California law,
and the possible effect of a recent constitutional amendment;
and an institutional study by Mr. William E. Colby dealing with
the freedom of the miner in making prior appropriations to
Mr. Sayre MacNeil contrib
use of water for mining purposes.
utes an interesting essay on the tolerance of legal systems of
Professor Henri Capitant discusses the
trees and their ways.
recent legislation in France affecting the legal relations of the
landlord and tenant of property used for commercial purposes
with respect to the tenant's priority to renewal at the termina-
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tion of the lease and his right to arbitrate the rental for the newterm.
Professor Costigan's essay on Protective Trusts is a

powerful refutation of John Chipman Gray's dictum that "spend
no place in the system of the common law."
In the field of constitutional law, Professor McGovney dis
cusses the curious status of the Filipino after independence, the
Eskimo in Alaska, the inhabitants of Puerto Rico, Guam, Amer
ican Samoa, and the Canal Zone.
Professor Maggs uses the
recovery legislation of the Roosevelt Administration as a peg
upon which to hang an illuminating discussion of the relative
importance of doctrine, document, and judge in the decision of
constitutional law cases. Many will share the reviewer's feeling
of satisfaction with this discussion ; many, perhaps, will not.
The literature of International Law is enriched by two arti
cles. One by Professor Dickinson deals with the competence of
the national court to determine a question of the law of nations
which overlaps the function of the political department of the
nation, specifically, jurisdiction over a person or thing seized

thrift trusts have

outside the state in violation of international law and thereafter

brought within the territory of the state. Professor Hudson
publishes what is to constitute a chapter from his forthcoming
treatise

on

the Permanent Court of International Justice.

The

chapter deals with the court's interpretation of international
engagements not only as they affect the parties to the engage
ment, but also states not parties thereto.
Mr. Justin Miller and Judge Robert L. Henry of the Mixed
Courts of Egypt contribute two studies in criminal law and
jurisprudence. Mr. Miller's essay is an analytical study of the
criminal act. Judge Henry's essay compares the criminal jury
in the civil and

common

law.

Two valuable essays on the commercial law are those by
Dean Masterson and Professor Langmaid.
The former deals

with

specific performance under the English and American Sales
It is an attempt to appraise the effects of the legislation
by a comparison of decisions in specific performance cases before
and after enactment. Langmaid's article discusses certain new
problems of subrogation in suretyship and insurance cases, some
of which involve the very difficult problem of contribution and
indemnity between joint tortfeasors.
Finally there is an interesting essay by Captain Hubert D.
Hoover which discusses the competence of courts-martial and
their function and place in the legal scheme, all of which is
prefaced by a brief historical sketch of the substance of the
Act.
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Articles of War. Professor Morgan's study of the effect of pre
sumptions on the judge's instructions to the jury throws much
light upon certain problems which have long baffled students in
this field.
Even

a

cursory examination of these essays makes it clear

that the contributors have done much
but

hasty gesture in honor of
Without exception, the studies

a

more

than to make

a

polite

venerable teacher and scholar.

represent valuable contributions
they fall. The book is
The
in
readable
and
printed
type
upon paper of good quality.
which
the
reviewer
find
with
the
can
only objection
physical
qualities of the volume is the scheme of inserting the references
in footnotes at the end of the essays, a practice which is highly
irritating to the reader who wants to take in with his eye, while
reading the text, the authorities upon whom the writer relies.
After all, while the text of legal literature may be interesting and
instructive, it is not pleasant to read consecutively fifty to
seventy-five footnotes at the end of the chapter.
to the literature of the fields in which

Fowler V. Harper.*

Fourth Edition, by John
Company, Indianapolis, 1935. Pp.

CRIMINAL EVIDENCE�by H. C. Underhill.
Lewis Niblack.

The Bobbs-Merrill

xxviii, 1691.
one has classified legal text books as being of two types,
learned, comprehensive and exhaustive study of the law as
it is, indicating its existing diversities and conflicts together
with the opinion of the writer as to what the law should be.
Such books, when written by men distinguished in their respec
tive fields, frequently influence the courts and create a definite
trend of legal construction in the direction advocated by them.
Both types,
Other text books are simple horizontal digests.
text
book
has some
a
The
of
digest type
however, serve purpose.
value to the lawyer searching for authorities. In many cases he
is more interested in knowing what the law is in his particular
jurisdiction than in a learned discussion no matter how valuable
it may be, as to its underlying principles or jurisdictional con
flicts.
Of course it may be said that a digest would serve the
purpose just as well as a text book which to all intents and pur
poses is frequently no more than a digest.
However, I think
that the experience of brief writers, in many cases compelled to

Some

one a

*

Professor of

Law, University of Texas School of Law.
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work at

high pressure in selecting authorities for citation, or of
trial lawyers who may be forced to secure an authority during
a lunch hour to present to the court at the afternoon session, is
that in many cases they can find an authority much more easily
in

a

text book than in

a

the

a

digest, and commonly they supplement

with the other.

one

In the preface to the fourth edition this book is stated to be
"practical handbook for use in criminal courts," and it would

have been much
been

no

more

valuable

matters such

and

such

a

handbook if there had

the domain of the first type
The author in some instances dis

of text book referred to.
cusses

as

attempt made to trespass

on

the burden of proof and presumptions,
incorrectly. He, like so many other law writers

inadequately
and judges, seems

as

to misunderstand

entirely the meaning of that
phrase "presumption of innocence." It seems
obvious that the expression is simply a reversed form of saying
that the state must prove the defendant guilty beyond a rea
sonable doubt; and it would be just as accurate and confusing to
talk about a "presumption of not owing the money" in a contract
action, or the "presumption of non-collision" in a tort action in
volving an automobile collision.
However, in spite of the deficiencies existing where the
author wanders away from the avowed purpose of the book, I
most unfortunate

believe that the book will
This book, in

serve

common

with

its purpose as a trial handbook.
so many other books, has the

numbering at the left hand corner of the page where it is
impossible to be seen in running through the book rap
as
a person normally would in searching for a page.
But
idly
that is one of the strange practices of book publishers which
tend to increase the inconvenience of the reader, and the reasons
for which would undoubtedly be interesting.
page

almost

John V. McCormick.*

THE NEW IMPERATIVE�by Walter
pany, New

York, 1935.

Lippman.

The Macmillan Com

Pp. 52.

In his latest brochure, Mr. Lippman reviews the bewildering
changes of the depression years and concludes that there has
been established a radically new conception of the functions of
government. Contending that the break with the past occurred
*

Dean

Loyola University School of Law, Chicago.
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in the autumn of 1929, and not in March, 1933, when Roosevelt
inaugurated, he argues that new principles and new func

was

tions of government are common to both the Hoover and the
Roosevelt regimes, and that the many experiments of the past
six years (three under

Republican, and three under Democratic
rule) are not merely a response to a passing emergency, but
signify a lasting change in the relation between government and
the economic order. Grasped as a general idea, apart from the
bewildering details of the particular measures in which mo
mentarily it happens to be embodied, this latest principle is that
government must henceforth hold itself consciously responsible
for the maintenance of the standard of life prevailing among
the people. This new imperative now takes its place alongside
the older imperatives to defend the nation against attack and
to preserve domestic peace.
Mr. Lippman believes that in this
new and unexplored realm this basic idea has not yet been
accepted into the tradition of government. It is entangled with
superficial differences about highly debatable particular meas
ures.
He is convinced, however, that experience in the post-war
era has shown that ability to protect the popular standard of life
is an indispensable condition of the survival of political insti
�

tutions.
If Mr.

Lippman's conclusions

are

correct, then the Supreme

Court's recent unanimous pronouncement that the "general wel
fare" clause should be broadly and not narrowly interpreted

interesting field of speculation as to the Govern
course in social control legislation.
The second article in the booklet is the Lippman Phi Beta
Kappa oration delivered at Harvard University in June, 1935.
In it he contends that our political tradition will be demoralizing
if it is not reconciled with our political behavior.
The indus
trial and financial leaders of America preach the doctrine of
laissez faire, but do not practice it.
Sermons on interference
with economic laws are unimpressive when delivered by men
who in their own markets have suspended those laws.
From
such logical, moral, and practical confusion, it is impossible to
opens up

an

ment's future

derive

a

young

men.

noble tradition which will engage the enthusiasm of

This little book of fifty-two pages is packed with trenchant
thought and will well repay more than a casual reading.
Leo P. Harlow.*
�

*

-

�

-

Member of the Bar of the District of Columbia.

.
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LEGAL AID
way.

BUREAUS, A MANUAL OF PRACTICE� by John S. BradPublic Administration Service, Chicago, 1935. Pp. 80.

The sixty years elapsing since the establishment of the first
legal aid society in the United States have witnessed a steady

development in the field of legal aid. At the present time there
is provided in every city of at least moderate size some facility
for handling the legal problems of the indigent. This progress
has been, in many individual instances, the result of patient per
severance in the face of financial hardships, unwarranted oppo
sition and discouraging setbacks.
The fact that in the past
the
number
of
cases
handled
thirty years
by legal aid organiza
tions has increased ten-fold should be sufficient proof that such
societies are fulfilling a very definite and imperative social need.
In brief, history has incontrovertibly established the why of
legal aid, and attention is now focused on the problem of how
it may be most effectively administered.
It is the purpose of
Mr. Bradway's manual to present in as concise and useful form
as possible the fruits of accumulated experience for the benefit
and guidance of those who are contemplating the formation of
new legal aid societies and of those who are presently engaged
in the work.
Undaunted by the extreme diversification in the
types, functions and methods of operation of the numerous legal
aid organizations now extant, Mr. Bradway has undertaken to
compile and present a great deal of information of fundamental
value. Admitting, as he does, that local needs and conditions
play a large part in dictating the type and modus operandi of the
organization that will best serve a particular community, he
rightly feels that there are certain standards and ideals from
which it has generally proven unwise to deviate.
Thus, the preliminary task of Determining the Need for Or
ganized Legal Aid Service,1 and the selection of a specific Form
of Organization,2 should be guided by certain rules and by the
benefit of the past experience of particular groups. In the mat
ter of administrative routine, the conduct and operation of the
office in order to insure the efficient handling and disposition of
cases, and the keeping of adequate records, the manual gives
many practical and useful suggestions, illustrating them hy the
use of forms adopted either by legal aid societies generally or to
fulfill the special requirements of individual organizations.3
1
2
3

Chapter I, p. 1.
Chapter II, p. 9..
Chapter III, Office Management,

p. 21.
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The greatest specific problem facing most of the legal aid
societies at the present time, that of securing adequate financial
one which legal aid shares with practically all fields
philanthropic human endeavor. Although the book does not
attempt to deal with this phase other than by general suggestions
as to means and methods, it does point out specific matters as to
costs of operation which should be taken into consideration by
those who contemplate embarking upon a legal aid enterprise.4
In many societies, a large share of the work is performed by
volunteer assistants.
Nevertheless, if the task of rendering
adequate legal service is to be undertaken on a scale suitable to
the needs of the average community, experience has demon
strated that at last the nucleus of a paid personnel is essential in
order to insure permanence and stability of operation.
Appropriately, the manual concludes with a brief survey of
the growth and activities of the National Association of Legal
Aid Organizations.5 The important role which the Association
has played in the evolution of legal aid into a unified, national
movement is well appreciated by the individual organizations in

support, is
of

Much of the Association's achievement in recent years
directly attributable to the tireless efforts of Mr. Bradway as

the field.
is

its Secretary, and his comprehensive experience in this capacity
is reflected in the present volume. As a practical handbook and
vademecum for those interested in the establishment and admin
istration of legal aid organizations, it will
longfelt want in the field of public service.

unquestionably fill

a

Sheldon D. Elliott.*

BUSINESS
Owens.

ORGANIZATION

AND

COMBINATION�by

Prentice-Hall, Inc., New York,

1934.

At the outset in this work the author

Richard

N.

Pp. xvi, 649.

purports to be

con

cerned only with the various types of privately financed enter
prises, thereby excluding those financed governmentally, the
number of which is

constantly increasing both here and abroad.

Even so, the material remaining to be covered is so massive that
only a very skillful writer could summarize it in a volume of

this size.
4

This author

obviously

possesses this

rare

skill.

Chapter VI, Financing and Public Education, p. 55.
Chapter VIII, p. 71.
*
Assistant Professor of Law, University of Southern California, and
Director of the Southern California Legal Aid Clinic.
5
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If the reader is searching for novel ideas and new light, his
search cannot end with this volume. The incidents of the va
rious types of enterprises as well as facts concerning the multi
tude of combination devices are presented objectively, quite dis

passionately, and for the most part without opinion. However,
conclusion, commenting on the late National Industrial
Recovery Act, opinion is ventured concerning governmental reg

in the

ulation in the future.
The first two

parts of the work are given over to a presenta
history, legal incidents, and economic evaluation of
the various types of private enterprises: the single proprietor
ship, the partnership, the joint stock company, the business
trust, the investment trust, and the corporation, much more
space being given to the consideration of the latter than to the
others. While this material is not detailed or profound enough
to be useful other than as a quick survey of the field for the
lawyer, it is an excellent treatment for use by business students
or other laymen.
The last three parts are given over to the study of industrial
combinations, their methods, and measures for regulating them.
Here is presented an excellent history of industrial expan
sion and combination in the United States and of the corporate
expansion of American companies abroad. Pointing out that
the economics of industrial combination may vary with the type,
that is, whether it is horizontal, vertical, or complementary, the
author proceeds to enumerate carefully the various advantages
and disadvantages of combination from an economic standpoint.
In considering American corporate expansion abroad, the
devices noted are: the agency, the branch, the subsidiary, a
minority interest in a foreign corporation, and the patentlicensing agreement.
In dealing with the methods of combination utilized by Amer
ican enterprises, comment is made concerning pools, trusts, com
munity of ownership interest, consolidated companies, leased
companies, holding companies, trade associations, co-operatives,
and the very interesting scheme of "gentlemen's agreements," a
subject about which much more can be written. In discussing
these devices the author has provided a fine collection of actual
case examples drawn from the industrial experience of the past
century. In each case reference is made to an authentic report,
usually to a Federal Trade Commission hearing or to a congres
sional committee hearing. The operation, legality, advantages
and disadvantages of each device are discussed.
tion of the
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Concerning the regulation of such combinations, a brief
treatment is presented covering common law regulation, state
and federal anti-trust statutes, and the Federal Trade Commis
sion. The last chapter is devoted to the intended effects of the
now inoperative National Industrial Recovery Act.
After considering such combinations and the various at
tempts to regulate them, the author makes the crisp observation
that:
supervision of industry appears to be inevitable, for
universally recognized that the prosperity of one group de
pends upon the prosperity of all the rest. The general welfare demands
that the government exercise more control over industry than it un
dertook prior to the depression that began in 1929.
It ushers in
an era of closer organization in industry and more of government in
"Increased

it is

now

...

business."

The book should be of considerable

political reformer, especially at

use

to the student and the

time when the

burning ques
philosophy of "rugged individ
ualism" or that of "the greatest good for the greatest number"
will prevail.
a

tion of the hour is whether the

Paul E. Raymond.*
*

Professor of Law, John B. Stetson University College of Law.
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