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is much of present significance and portent, in a
Roger Brooke

of the life and times of Chief Justice

Taney and of the contribution of the great Court, in his era,
history of the Constitution and the institutions of the

to the

United States.
For the present day, this chronicle contains much of moving
and intense drama, so that "he who runs may read," and he who
reads may run, to prevent recurrence of like catastrophe.
In
the

phrase of the "interpreter" of old dramas, "we see" the
Supreme Court, in that generation, re-constituted to conform
to partisan theories and to neo-partisan concepts of a general
"revolt" against "things as they are"; "we see" appointed as
Chief Justice of the Court an experienced lawyer of first rank,
impressive personality, and fine social prestige, who had first
abandoned his party and his traditional allegiances in order to
render obstreperous service to partisan or factional causes ; "we
see" him disappoint the eager hopes of his partisan adherents ;
"we see" the incessant efforts of the Court to avoid or minimize
a paramount issue of human rights, incessantly hurled at the

Court, yet so intense in its engendered hatreds as to become
justiciable through evasion ; "we see" this issue so dominant
and pervasive as to leave the Court impotent to deal foresightedly with the great issue of preserving the rights of individuals
and small enterprises, against the ascendancy and claimed rights
of corporations; and "we see" the whole chain of tragic conse
quences of these catastrophes, eventuating not only in war be
tween the states, but in the even more serious consequences of
the decline of the authority of the nation's great Court and the
failure to deal seasonably with the problems incident to the pre
serving of characteristic American life, enterprise, and oppor
tunity, which so sorely beset present-day government and laws.
non-

*

President of the American Bar Association.
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Surely there is much in such a chronicle which commands
study and analysis at this time, when the Court and its history
and traditions have come close to the hearts and thoughts of
the people whose spokesman it is.
To such a re-examination
of troublous times, I confess that I can bring none of the lore
or technique of the remote and detached academicians, but only
the impressions of a lawyer still permeated with the smoke and
mud of front-line trenches in the day-by-day work of the pro
fession in a later generation. The re-examination will be futile
unless we reproduce, in mind's eye, a great deal of the atmos
phere and back-ground of those trying years when political
expediency and a single issue soon drove everything else from
the scene, even in the Court reconstituted for issues presented
by the states and their citizens.
The New

Chief Justice

Roger Brooke Taney, of Maryland, was the fifth Chief Justice
Supreme Court really the fourth, because John Rutledge
of South Carolina was commissioned only in recess (1795), pre
John Jay
sided at an August term, and was never confirmed.
of New York, Oliver Ellsworth of Connecticut, and John Mar
In the whole history
shall of Virginia, had preceded Taney.
of the Court, only Chief Justice Marshall served in that capacity
for a longer time (thirty-four years, as compared with Taney's
When we survey what took place in this
twenty-seven years)
country during those years (1837-1864), we gain a better per
spective as to the impact of a more recent span of years.
When a President starts out to re-constitute the Supreme
Court for partisan purposes and according to preconceived eco
nomic and social theories prompted by men around him, who
can foresee the long chain of tragic consequences?
Certainly
Andrew Jackson did not, because that aftermath was in no way
attributable to the personnel of his replacements.
Here was
a President who flung the challenge in the face of those who
sought to destroy or atrophy the Union of the states "The
Federal Union it must be preserved"
yet his manipulations
as to the great Court nearly defeated his own mandate and left
war between the states as to the arbitrament when adjudication
of the

�

.

�

�

�

failed.1
1

Henry W. Grady: "An omniscient God held the balance of battle
Almighty Hand, and decreed" what the reconstituted Court did

in his
not.

�
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Roger Brooke Taney was appointed Chief Justice of the Su
1836, as successor to John Marshall, by President
Andrew Jackson. With that selection, President Jackson had
appointed a majority of the Court, supposedly to conform to
his ideas of "the superiority of human rights over property
rights." The circumstances of the appointment were such that,
in the present-day vernacular, the really distinguished appointee
"never had a chance" to command popular respect, for himself
or the Court, during his life-time.2
Taney was a well-trained lawyer and estimable gentleman
"of the old school," whose attainments merited a useful judicial
career.
He had been born in 1777, had been graduated from
Dickinson College in 1795, and had studied law in Annapolis,
under Judge Chase, of the Maryland General Court, who trained
and advised so many fine lawyers. In his Memoirs, Taney wrote
that, during the years of his preparation for the Bar,

preme Court in

"Every disputed suit was a trial of skill in pleading between
counsel, and a victory obtained in that mode was much more valued
than

one

obtained

on

the merits of the case."

As instancing the rigor of his training Taney further ob
that, during the days of his preparation for the Bar, had

served

in the office of

a

great judge rather than

"Strict and nice technical
I

might almost

pleading

was

an

active practitioner,

the

pride

of the Bar

and,

say, of the Court."

born to the established order, the second son3 of
Michael Taney V and brother of Michael Taney VI, a member
of an aristocratic Maryland family, who had been tobacco
He

was

planters and slave owners during at least a century before his
birth. By ancestry and by marriage, he was related to many
of the foremost families of Maryland. His youth was spent on
his father's plantation, largely in the outdoor activities of gen
tlemen of that estate. In 1799, he was admitted to the Bar of
Maryland; and, in 1806, he married Miss Anne Key, sister of
Francis Scott Key, thus allying himself further with the land
owning families of Calvert County and his state.
From this environment, no doubt, Taney derived a typical
2

in

an
3

Just

by Chief Justice Charles Evans Hughes,
bust of Taney, on September 26, 1931.
St. Patrick's Day (March 17), 1777, in Calvert County,

appraisal

address at the
Born

Maryland.

on

was

accorded

unveiling

of

a
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planter's suspicion of those engaged in mercantile and moneyed
pursuits, whom he classified as dubious and adverse classes of
society. From personal experience, he gained an idea that a
merchant's profit depends largely on the effectiveness of his
effort to drive down the price of the products sold him by the
planter, sell dear the products which the planter buys from him,
and make a further profit on the long-term credits which ap
peared to be the only method of conducting the economy of a
single-crop agricultural system. From the point of view of a
planter, Taney came naturally to resent such a process of vend
ing products not of the plantation, and to believe that it ought
to be kept in check. His kind were not averse to accomplishing
this suppression through legislation, inasmuch as the individual
planter appeared to be usually no match for the dealer who was
his

access to outside markets.
Effects of Taney's upbringing

in law and

well illustrated by his
inherited
outlook, he was
politics. By
in
the
a believer
rights of property and
were

early career
naturally a Federalist
in the leadership of the well-to-do, the able, and the well-born,
or, more generally, in the rightful dominance of the class to
which he belonged.
Shortly after his graduation from college,
Taney determined to enter the state legislature. Although he
was practically unknown to his constituents, his family influ
ence was sufficient to win for him, without difficulty, a Federal
ist seat. In the Maryland Legislature, Taney remained true to
type and disclosed no symptoms of political surrender to the
ascending radicalism of his times. He supported the landed
aristocracy, which meant instinctive opposition to proposals
brought forth by the mercantile and urban groups. When, sev
eral years later, he lost his seat in a landslide of Jeffersonian
Republicans, he settled in Frederick, a small market center for
the surrounding plantations. There he practised law, aided by
political connections, which remained unhesitatingly Federalist
despite dominance of the town by the Republican party. Among
�

his close friends and clients he

over-lord,
as a

soon

numbered that semi-feudal

Charles Carroll of Carrollton.4

party leader grew,
and social connections.

local Federalist

Steadily his influence
along with his develop

ing legal
During this period, however, due to the sectional and eco
nomic estrangements which grew out of the War of 1812, polit
The Federalist party, and its
ical alignments were changing.
4

One of the signers of the Declaration of

Independence.
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Whig party, no longer presented a clean-cut issue
of aristocracy against democracy.
Federalism, or "republi
canism" as it was then called, had become the political creed of
merchants and bankers, who favored a centralized economy.
The Federalists or Whigs tended toward high tariffs, federal
aid, and some unity in national development. They opposed
efforts at state interference and regulation, claiming generally
that this was interference with matters reserved by the Con
stitution to the national government.
This concept, embedded in constitutional law by Marshall,
the party's master builder, did not imply that the Federalists
sought active national control, but rather the nullification of
conflicting and bothersome state legislation. When business
men of that era fumed at aggravating or short-sighted govern
mental interference, it was state legislation which aroused their
ire. As there was then no Fourteenth Amendment to apply to
state legislation the curbs placed on federal legislation by the
Fifth Amendment, the Federalists exalted as exclusive the
power of the national government over interstate commerce,
and tended to define that term in broad concepts. Jackson sought
a cessation of federal assistance, a subordination of interstate
commerce to the police power of rural-minded state govern
ments, as tending to individual liberty and self-government.5
With these trends at work, Taney found himself in less sym
pathy with the Whig position. Soon after the War of 1812, he
led the revolt of a section of the Federalist party in his state;
successor, the

and this

new

group drifted toward the Jacksonian fold.

In this

change, he was not swayed by a more radical outlook. Far from
desiring to overthrow "property rights" or to bring about an
equalitarian revolution, he sought to protect the social order
which he knew and loved from the encroachments of mercantile
and moneyed interests of the cities, which seemed to have cap
tured the Federalist party in the South as well as in the North.
In expressing his social beliefs, Taney used the age-old

phrase as to the "superiority of human over property rights." 6
Nevertheless, from the whole course of his life, it is apparent
5

1833:

President Andrew Jackson to the United States Senate, December 4,
"It was not for territory or State power that our Revolutionary

fathers took up arms; it

was

for individual

liberty and the right

of self-

government."
6

A notable instance of this is in

Bridge,

11 Pet. 420

(1837).

Charles River Bridge

v.

Warren
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thereby envision rights of property-less classes
against those who had property, or of laborer against employer.
He cherished the traditional rights of person and property, pos
sessed by the individual farmer, storekeeper, or good citizen,
and contributing to their independence and well-being, in con
trast to special advantages accruing to a limited few through
the recently developed and still developing legal attributes of
corporations.
Meanwhile, Taney was growing steadily in professional stat
He first appeared in the Supreme Court
ure and reputation.
Bar in 1824.
Two years later, against Webster and Wirt, the
leading "team" of that Bar, he and Emmett argued Etting v.
Bank of the United States.1 Concerning his appearance before
the Court in that cause, one of Judge Story's letters spoke of
that he did not

the

"which bids fair to engage all of us in the best
Taney as "a man of fine talents, whom
you probably have not heard of." Chief Justice Marshall's opin
ion in the case adverted to the "great efforts which have been
bestowed upon the case" and to the "elaborate arguments which
case as one

manner" and referred to

have been made at the Bar."

In the following year, Taney was
Reverdy Johnson, against Wirt and W. M.
Meredith, in Brown v. Maryland,8 in which the "original pack
age" doctrine first was given judicial sanction and the "police
power" made its appearance as a phrase.
First-grade abilities at the Bar were recognized when Taney
became Attorney-General of the United States in 1831, and he
served capably in that post about two years.
Concerning Taney's capabilities as a lawyer, Ex-Judge Ben
jamin R. Curtis said, thirty years later, from his recollection
of Taney's standing at the time of his appointment as Chief
before the Court with

Justice:
"I have been long enough at the Bar to remember Mr. Taney's
appointment; and I believe it was then a general impression in this
part of the country that he was neither a learned nor a profound
lawyer. This was certainly a mistake. His mind was thoroughly
imbued with the rules of the common law and of equity law; and
when I first knew him, he was master of all that peculiar jurisprudence
which it is the special province of the courts of the United States to
administer and apply.
His skill in applying it was of the highest
order. His power of subtle analysis exceeded that of any man I ever
knew

...

in his

and by great

case balanced and checked by excellent common sense
experience in practical business, both public and private."

Ul Wheat. 59
8

12 Wheat. 419

(1826).
(1827).
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Chief Justice

When President Jackson chose Taney to garrison the third
government for his victorious New Deal, this able

branch of the
advocate

was

in

no sense

the type

to which he had transferred his

the mouthpiece of the party
fealty. The events leading up
or

to his

appointment as Chief Justice were, however, a severe
independence of the Court and to Taney's own
opportunity to continue the lofty traditions of his predecessor.
Taney had placed his abilities at the disposal of the admin
istration as Attorney-General.
Then, as Acting Secretary of
the Treasury when Secretary Duane had resigned rather than
carry out the Executive's mandate for the crippling of the Bank
of the United States, Taney removed the government's deposits

blow to the

from the Bank.
In

public opinion, this action heightened his standing

as

chief opponent of the Bank, and also stamped him as a political
henchman of the administration. His appointment as Secretary
of the Treasury was indignantly rejected by a hostile Senate,

involuntary return to private practice of the law followed.
January of 1835, Jackson audaciously sent in Taney's name
for confirmation as an Associate Justice of the Supreme Court,
and the Senate again decisively rejected him.
In his native
State of Maryland, a friend offered in the House of Delegates
a resolution supporting his nomination ; but the House not only
rejected the resolution, but, for emphasis, expunged it from the
journal of the House.
From the record, it appears probable that Taney's chief in
and
In

tellectual link to the President

was

the former's attitude toward

It had been his lot to execute,
the President's mortal blow to that Bank.9

the Bank of the United States.

perhaps to plan,
His own contemporary justification, that in what he did he had
and exercised all of the powers and discretion of the President
as to the Bank, seemed inadequate at the time, although not so

arbitrary in the light of

some

decisions of the Supreme Court

in the present century. In any event, the notoriety of this public
act, its. atmosphere of subservience to a dictatorial influence,
and the

ensuing instability of

currency

and

credit, obscured

from friend and foe alike his great ability, his true character,
and his almost unique personal moderation.

Critics of the administration
9

See Swisher, Roger B. Taney

were

pre-disposed to challenge

(1935) Chaps. IX-XII.
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the choice of Marshall's successor.10 The Bar generally hoped
for, but hardly expected, the appointment of Associate Justice
Joseph B. Story. The President was at war with the Federalist
jurisprudence of "the school of Story and Kent," as he called it;
and he turned to Taney, who had served him loyally in his
vendetta with the Bank. To put Taney at the head of a Court
controlled by a Jacksonian majority, appeared to be the step
necessary to protect and perpetuate the administration's control
of the nation.

After working for six months to set the stage, the President
named Taney for Chief Justice. Whig opposition delayed
firmation for six months; but persistent presidential

political

pressure undermined the resistance.

Taney

was

con

and
con

firmed in March of 1836, and the gloom of friends of the Court
and the Constitution touched depths as yet unplumbed in the

present century. Said the New York American, "The pure
ermine of the Supreme Court is sullied by the appointment of
that political hack, Roger B. Taney." 11 Said the Boston Courier,
"Roger B. Taney of Maryland has been paid the price for re
and today we see a man elevated to
moving the deposits
the Chief Justiceship for violating the laws of the land." 12
Said the National Gazette, "The individual who was raised to a
lofty post for the special purpose of trampling the Constitution
under foot, and who was cast from it, in consequence with
patriotic indignation is now invested with the amplest power of
passing judgment on the Constitution." 13 It was not only news
paper-editors who expressed hysteria. Daniel Webster, the John
W. Davis of his day, wrote, "Judge Story thinks the Supreme
Men earnestly believed
Court is gone, and I think so too." 14
that the Republic had come to the end by which all free govern
ments of ancient history had perished; they saw the mob su
preme, heard the tramp of marching troops, and awaited the
advent of despotism and bloodshed.
This exaggerated indignation, like the earnest fears which
inspired it, found soon that its dire prophesies did not come to
pass. Although the Jacksonian revolution had taken possession
.

.

.

Quincy Adams wrote of Jackson: "He has not made one good
appointment. His Chief Justice will be no better."
n New York
American, March 17, 1836.
i2 Boston
Courier, March 22, 1836.
13
See, 2 Warren, The Supreme Court in United States History
(1928) 290-292.
10

John

�

Id. at 284.
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departments of the government, the Court did not
disappear and the Constitution was not destroyed. The organic
law bowed somewhat
surprisingly little to the short-lived
revolt of the masses ; but the tenacity of legal concepts in minds
legally trained and the personal moderation of the new Chief
Justice, who in no way conformed to what his critics said of him,
preserved the essentials of Marshall's constructive labors. Con
tinuity of the judicial process was not broken down, in adapting
of all three

�

�

the Constitution to contemporary needs.
Some of the more
immediate objectives of the Federalists suffered.
The great
Bank of the United States died out.
Corporations met less

favorable treatment from the Court, and corporate claims of
Yet the primary
right were sometimes harshly suppressed.

rights of persons and property remained intact.
The damage that had been done went deeper. The hand of
partisan ascendancy, laid upon the Court, had impaired its
prestige and its position as trusted interpreter of the deliberate
The
will of the people as embodied in the fundamental law.
be
frus
very ends which the Jacksonians sought were soon to
trated, largely because of what their leader had done to the
Court. In the presence of greater issues of human freedom and
opportunity than had been the rallying-cry of the Jackson
administration, the re-constituted Court was virtually impotent
to fulfill its traditional part. Its majority never seemed to sense
the real issues, or never had the courage and sense of public
While recurring controversies raged
confidence to face them.
around the Court, it uttered conventional and consistent legal
isms which carried no stabilizing authority and never went to
the heart of the great issues. With the Court only adding fuel
to the flames, the controversy as to slavery dominated the scene,
and pushed aside everything else, until war came between the
states. Meanwhile, the opportunity was lost, perhaps irretriev
ably, to preserve in America distinctive individual concepts of
life, freedom, and opportunity.
The Issues

Before the Court

When Taney took his seat
tial

as

Chief

Justice, the nation

by two great politico-economic problems.
element in each was a determination of the

hard beset
which

capital, agricultural

An

was

essen

manner

in

mercantile, should be invested;
and the issues had become so complex as to be practically co
extensive with the life of the people. In their light all policy,
or

818
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foreign and domestic,

They colored all appraisals

judged.

was

of events and persons.
They were the theme of conversation
and literature and endless but futile debate. They were overlaid
with

compelling emotional values which rendered realistic con
rare and difficult.
They were the cause or perhaps
the expression
of a constant danger of sectional or class war
fare. These problems hinged upon the extension of slavery and
the rise of the corporate form of business.
Slavery of the negro race was the South's mode of making
It was,
and operating large-scale investments in agriculture.
or seemed to be, the practicable method by which planters could
cultivate broad acreages. To them, it seemed little more repre
hensible or less humane than the employment of free labor
for long hours, at nominal pittances,
men, women and children
in dismal factories.
Those who perceived abuses did not con
sideration

�

�

�

�

clude that the institution should be abolished rather than

re

formed.
To bar the South's mode of

opening national territories
the South off from

had

a

a

was

agriculture from the newlydeemed to be a plot to cut

share in the

political aspect also,

in the

new

light

wealth.

of the

The matter

growing zeal in

the North to end the institution of human slavery. The South
ern states feared that unless they were able to maintain their
relative

political strength in the federal system, they would face

the danger of majority interference with their institutions, even
in the original slave states. So it became an axiom of Southern

policy that at least
slave state.

every

new

The vital

free state must be balanced

by

a

whether the nation could

question
long exist if "half slave and half free" was obscured and rarely
faced. As usual, campaigns and law-suits were fought on lesser
new

issues.
The North likewise had its urgent issue.
The habits of
individual enterprise, small and locally-owned businesses, and
a great deal of independence in life, had become deep-rooted and

The rise of the business corporation, as a means
investing capital and conducting operations on a large scale,
was deemed to menace individual enterprise and opportunity.
The business corporation had its great growth in the financial
centers of the Northeast, and the West and South were sus
picious of it. Already suspicious of their own rudimentary
corporations, they strove to exclude or hold in check the in
truding corporate creatures which were developing and diversi-

characteristic.
of
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fying interstate activities on a broad base. Here again the
raging issues were of charters and powers; and the deeper
issue was largely missed, to press for solution nearly a century
afterward.
As controversies in these fields

came to the Court, public
hung poised on the event and the result. When great
cases were argued before Chief Justice Taney and his associates,
curiosity and fashion crowded the courtroom. Each decision,
now mustily hidden in the little-used volumes
of Peters or
Howard, then was discussed vehemently, by editors and pamph
leteers, and at the dinner-tables of the nation. We should try
to recapture a little of this atmosphere, even when considering

attention

the

more

permanent effect of these

cases

upon constitutional

history.
Corporations and Governmental Control of Business
Enterprises
Within the first ten days of Taney's first term, there reap
case of Charles River Bridge v. Warren Bridge.15
This case had been first argued, but not decided, in 1831, during

peared the

Marshall's service.
agree

upon

an

The inability of a majority of the Court to
opinion had transferred it meanwhile to the

forum of lay and professional controversy. The facts centered
about forms of corporate activity that were on the wane, but
its legal principles were of great consequence.
In the year

1785, the Massachusetts Legislature chartered
private corporation upon which it conferred the power to re
place with a toll bridge the ferry between Charlestown and
Boston. The corporation was to retain the bridge and the right
of tolls for forty years, after which the state was to take over.
The Company had been given a thirty-year extension.
The
undertaking had required considerable outlay but had proved
profitable.
Originally capitalized at $50,000, its property in
1823 was valued at $280,000. Traffic had enormously increased;
tolls had not been reduced; and there was public complaint.
In 1828, the legislature chartered another corporation to
build the Warren Bridge, about eight hundred feet away. The
Warren Bridge was to be surrendered to the state within six
a

15

11

Pet. 420

(1837).

For illustrations

of the various

applications

of the doctrines of the case, see Home Building and Loan Association v.
Blaisdell, 290 U. S. 398, 435 (1934) ; Reichelderfer v. Quinn, 287 U. S. 315

(1932)

; Pacific Co.

v.

Johnson, 285 U. S. 480, 491 (1931).
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This would de
was to be a free bridge.
stroy the value of the Charles River Bridge Company's franchise
and property.
An injunction against the building of the Warren Bridge
had been sought, without success. The argument was that the
first charter conferred by necessary implication the grant of a
monopoly, which was impaired by the charter for the second
bridge, soon to be operated without tolls. The decision in
Dartmouth College v. Woodward 16 had established that a cor
porate charter is a contract, the impairment of which by state
legislation is contrary to Article I, Section 10, of the Constitu
tion.
The view that the charter for the Warren Bridge was
It was
invalid received strong support from business men.
deal
mortal
other
would
a
blow
to
felt
that
result
keenly
any
of
vested
of
business confidence, if not to the security
rights
years, and thereafter

property.

There

was

some

evidence that in 1831 the Court

conservative decision;17 but Taney, and not Mar
shall, was now the Chief Justice.
Taney's opinion, for the majority of the Court, seemed to
had favored

a

the expectations of his Jacksonian partisans and the
gloomy forebodings of those whose ranks he had deserted. The
grant for the Charles River Bridge was held to be subject to
later exercise of legislative power, and to possess no implication
that it was exclusive and beyond competition during its term.
Not even the plainest implications would tie the hands of the
state legislature in such a matter.
The Court would not, "by legal intendments and mere tech
nical reasoning take away from them (the States) any portion
of that power over their own internal police and improvement
which is so necessary to their own well-being and prosperity."
With such a point of view there was no need to overrule Dart
mouth College v. Woodward. Daniel Webster wrote: "The de
cision of the Court will have overturned, in my judgment, a
18
Justice Story said that
great provision of the Constitution."
"A case of grosser injustice or more oppressive legislation never
Chancellor Kent wrote to Story that the decision
existed." 19
fulfill

is 4 Wheat. 518
(1819). For illustration of the present Court's use
of the separate lines of constitutional development inaugurated by these
Association v. Blaisdell, 290 U. S. 398,
cases, see Home Building and Loan

435

(1934).
See 1 Warren, op. cit. supra note 13, at 773.
Boston Courier, February 22, 1837.
i�2 Story, Life and Letters of Joseph Story (1851) 268.
it
is
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"injures the moral sense of the community and destroys the
sanctity of contracts. If the Legislature can quibble away or
whittle away its contracts with impunity, the people will be sure
to follow." 20
Before rejecting as exaggerated the alarm of
it
should be recalled that the absence then of the
conservatives,
Fourteenth Amendment seemed to leave the state legislatures
quite free of judicial restriction, under this decision.
When reviewed a century later, Chief Justice Taney's deci
sion finds some social justification. Charters of the type claimed
to be exclusive in the Charles River Bridge case often held back
development of the country. Traffic had increased greatly since
the beginning of the century, and contemporary needs for facil
ities of transportation were not met by old monopolies.
Had
the implied rights in these charters been freely construed so
as to make illegal all interference with existing enterprises, the
development of improved highways essential to increase in in
ternal commerce might have been obstructed.
As Taney put
it, "We shall be thrown back to the improvements of the last
old turnpike cor
century and obliged to stand still, until
consent to permit these States to avail them
porations
selves of the lights of modern science and to partake of the
benefit of those improvements which are now adding to the
wealth
and comfort of every other part of the civilized
world." 21
The activities of the railway construction compa
nies soon to enter the scene might likewise have been handi
capped by the necessity of placating obsolescent interests. The
idea that government should first give a grant of right for a
term, induce a large investment in facilities needed by the
public, and then use its own powers to destroy that invest
ment, still shocks the conscience of many, particularly when
government uses the resources taken from all taxpayers and
itself creates and operates the agency of competition in such
a manner as not only to destroy the investments it had induced
but also to place a heavy debt burden on all taxpayers in order
to make its competition effective.
This, however, is not the
place to argue whether a sounder and fairer national policy
would not have been initiated, if government had been held
to the fair implications of its grants and had been left to regu
late and control existing enterprises or else to condemn and
acquire them at just compensation.
.

.

.

.

.

.

.

.

.

op. cit. supra note

20

2

2*

Charles River Bridge

Warren,

v.

13, at 302.

Warren

Bridge,

11 Pet.

420, 553 (1837).
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On the
purposes.

need of

juridical side, the decision served some immediate
The rule of Dartmouth College v. Woodward, was in

limitation, else it might have been easy for cor
porations to immunize themselves from regulation and control
by their sovereign. Taney wrote later, in Ohio Life Insurance
Co.

some

Debolt:

v.

"It is

22

matter of

public history which this court cannot refuse
bill for the incorporation of banking
companies, insurance and trust companies, railroad companies or other
corporations, is drawn originally by the parties interested in obtaining
the charter; and that they are often passed by the Legislature in the
last days of its session when, from the nature of our political institu
tions the business is unavoidably transacted in a hurried manner,
and it is impossible that every member can deliberately examine every
provision in every bill on which he is called to act."

to

notice

a

that

almost

every

With characteristic moderation, Taney did not push this reason
ing to the extreme that no legislature could bind its successors,
but left

a guide the "power of the States over their own
police and improvements."
The doctrine of Charles River Bridge v. Warren Bridge was
applied by the Court in other instances, and sometimes with
varying effect. In Planters' Bank v. Sharp,23 the Court, though
rendering lip service to Taney's views, held unconstitutional
a statute of Mississippi which made it unlawful for a bank
that had charter powers of discounting bills and notes, to trans
fer them. The Court rested its decision in part upon the con
clusion that the statute also abrogated the private contract
between the maker of the note and the bank. Another decision,
also not by Taney but plainly under his influence, was West
River Bridge Co. v. Dix,2i in which was involved the constitu
tionality of a state statute exercising the power of eminent
domain to condemn a toll bridge operated under a previous
In order to see now that the case presented a
state charter.
controversial issue, it is necessary to realize that the right of
as

internal

eminent domain

was

not then

well established in

American

governmental activities had not been of a nature to
require frequent exercise of such a right. It was possible for

law,

as

Daniel Webster to argue that "this power
22

416, 435 (1853). Cf. The Piqua
Knoop, 16 How. 369 (1853).
23 6 How. 301
(1848).
2*6 How. 507 (1848).
16 How.

of Ohio

v.

...

is unknown to

Branch of the State Bank
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our Constitution or to that of the States.
It has been adopted
from writers on other and arbitrary governments." Railroad
building and other public improvements would have been held

back if Webster's argument had been upheld.
In Perrine v. Chesapeake and Delaware Canal

Co.,25 with
Taney writing the opinion, strict construction was applied, even
where the reserved rights of the state under its police power
were not in question.
The Canal Company had obtained a
charter which, in consideration of its construction of the canal,
granted the right to demand toll from vessels passing upon it.
The Canal Company, not unreasonably, sought to collect toll
from passengers on canal boats, which might well have been
considered merely as measuring the toll of the vessel by the
profitableness of its voyage. This the Court forbade, holding
that a corporate charter is to be strictly construed, not only
as against the state, but as against the public likewise.
In Taney's policy of curbing corporate powers by refusing
to apply to charters of incorporation even the ordinary impli
cations of contract law, there was implicitly a possibility which
might render the whole doctrine nugatory. What was to be
done if a corporation were able to secure, in terms so explicit
as to be beyond judicial refinement, a grant which might later
be deemed contrary to public policy?
Such a question would
arise with reference to exemptions from taxation, then as
always a favorite way of conferring legislative subsidies with
out apparent expense. A suggestion of this difficulty appeared
in Philadelphia and Wilmington Railroad Co. v. Maryland.26
There had been a merger of a tax-exempt railroad with one
The merged corporation claimed a
that had no exemption.
total exemption for all its properties.
Avoiding a decision
on the validity of the original exemption, Taney used his rule
against implications to hold taxable all that part of the con
solidated lines which had not formed a part of the previouslyexempt corporation's property.
The issue of contractual tax-exemptions came up more
squarely in Piqua Branch of the State Bank of Ohio v. Knoop27
The Bank claimed exemption under its charter, and insisted
that a later statute which imposed the tax was an impairment
of the obligation of the state's contract. The state claimed that
25

9 How. 172

26

10 How. 376

27

16

(1850).
(1850).
How. 369 (1853).
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part of its sovereignty
interest, and,

of national

although public opinion was not as aroused as over Charles
River Bridge v. Warren Bridge, the decision of the Court was
eagerly awaited throughout the whole country. This time a
majority of the Court upheld the corporate charter, declaring
through Mr. Justice McLean that "Our prosperity, individually
and nationally, depends upon a close adherence to the settled
rules of law and especially to the great fundamental law of the
Union." 28 Taney and three other Jacksonian judges dissented
vigorously, upheld the argument of the state, and urged the
grave dangers of protecting the growth of corporate power.
The anti-corporate group won a qualified victory, a little
later in the term, by holding that a proper construction of the
charter of another Ohio corporation gave it no such taxexemption as had been won by the bank.29 Taney's opinion
bristles with indignation at the manner in which corporations
obtain their ends by railroading bills through weak legisla
tures,30 but all this could hardly compensate the Chief Justice
for failure to establish

a

doctrine that

was

the necessary corol

lary of his previous rulings. These questions have now become
largely obsolete because corporations are now for the most part
organized under general corporation laws, which contain no
such exemptions and are not inviolate from change.
Determination to curb the powers of corporations was
Taney's most characteristic attitude. It had carried him out
side his party, estranged him from his kind, and won for him
popular acclaim, political appointment, and the highest judicial
office. This phase of his social outlook was sincerely and tena
ciously held. His mistrust of the corporate device as an imple
ment for the concentration

of money power was instinctive
Never
did
he
life-long.
express sympathy for investors
an interest in their fate.
Nor did the legalistic conception

and
or

"person" with constitutional rights appeal
to him.
time, he recognized the legitimacy of
corporations and their usefulness in aiding the progress of the
of

a

corporation

as a

At the

28

the

same

369, 392 (1853). In Dodge v. Woolsey, 18 How. 331 (1856),
apparently without the participation of Taney, went even
A state constitution abrogating a contractual exemption was

16 How.

Court

further.

declared invalid.
29

Ohio Life Insurance Co.

30

Part of this is

quoted

v.

Debolt, 16 How. 416, 435 (1853).

supra p. 822.
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times.

Railroads, steamship lines, and banking facilities such
the growing internal commerce of the nation required were
seen to be beyond the scope of individual enterprise.
But
Taney believed profoundly that corporations were dangerous
devices of control, and that if they were not rigorously held

as

in check by government, the nation might fall under the do
a cruel financial oligarchy.
He saw the issue as

minion of

between financial control and political or popular control of
government not as between the corporation and individual
enterprise. Prevention of the control of government by finan
cial interests lay, as Taney and the Jacksonians saw it, in the
exaltation of state power a solution which harmonized happily
with the traditions of Taney's environment. He saw the inher
ent danger of a centralized national government
it could more
easily be seized and the nation thereby controlled. The whole
of this philosophy
recognition both of the need of corpora
tions and of the appropriate means of controlling them found
expression in what is perhaps Taney's greatest and most im
portant decision, Bank of Augusta v. Earle.31
The question involved was comparatively new, as to the
right of a corporation to do business in a state other than that
�

�

�

�

�

of its

The activities of the defunct official Bank

incorporation.

of the United States furnished

no

precedent, for they had been

the theory that the bank was an instrumentality of
justified
The rudimentary state of corporate
the Federal Government.
on

development had prevented the earlier emergence of the con
troversy; but now, with the growth of large-scale interstate
commerce, the issue

13 Peters 519

came

in

to the Court.

The decision cited

as

the consolidation of three

was
cases.
reality
interesting to note that the plaintiffs in two of them (Bank
of Augusta v. Earle and Bank of the United States v. Primrose)

It is

31

13 Pet. 519

(1839).

A discussion of the influence of this decision

subsequent regulation of foreign corporations
review beyond practicable limits. For the protection

would

expand this
citizens, the
decision resulted in such laws as are discussed in St. Clair v. Cox, 106
U. S. 350 (1882) ; Mutual Reserve Ass'n v. Phelps, 190 U. S. 147 (1903) ;
American Railway Express Co. v. Royster Guano, 273 U. S. 274 (1927) ;
American Railway Express Co. v. Kentucky, 273 U. S. 269 (1927) ; Wash
ington v. Superior Court, 289 U. S. 361 (1933). Limitations upon states'
power to impose conditions on foreign corporations are in Terral v. Burke
Const. Co., 257 U. S. 529 (1922) ; Hanover Fire Insurance Co. v. Harding,
An important modification of the doctrine is in
272 U. S. 494 (1926).
Kentucky Finance Corp. v. Paramount Auto Exch. Corp., 262 U. S. 544
(1923).
upon

of local
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railroad (New Orleans and CarEach corporation had purchased

a

discounted bills of exchange in Alabama, a state foreign to
all of them.
The makers had refused to pay on the ground
that the corporations had no power to do business outside the
or

incorporation. This contention had been upheld
in the Circuit Court by Judge McKinley, who rigorously in
sisted on the stultifying legal fiction that corporations, as mere
creatures of the legislatures which created them, had no exist
ence outside the limits of their home state.
Judge McKinley's
states of their

decision had thrown the commercial life of the country into
The commercial interests condemned it with a

confusion.

violence to which the hardly subdued tone of present-day pub
lic utterance can afford no parallel.
The "left wing" of the
Democratic party, however, greeted it as the "aftermath of
Jackson's mortal combat with the Bank," and counted on its
affirmance as the death blow to the race of money monsters.
The country again looked anxiously towards the Chief Justice
won his appointment by overthrowing the first great

who had

interstate
The
work.

corporation.
opinion of the great Court

The lower court

was

was

reversed.

typical of Taney's best
Corporations were de

clared, through doctrines of comity, to possess an inherent
no metaphysical non
power to do business in foreign states
and
Nevertheless
sense was to be permitted to prevent that.
�

�

this
its

was

the

crux

of the decision

�

a

sovereignty could refuse permission

to do business within its limits.

This

state in the exercise of
to

a

was

foreign corporation
contrary to the doc

Federalists, who insisted that a corpora
only a legal person but a citizen as well, and
therefore possessed under the Constitution the same rights as

trine of the extreme
tion

was

not

citizens who

were

natural persons.

The effect of the decision

hand, that no artificial barrier was suffered to
be raised against the natural development of corporate busi
ness, and on the other hand, that the principle of state control
was,

was

on

the

one

fortified.

it, the Court raised a pre
permission for the
by
sumption against
to
do
business, thereby holding liable the makers
corporations
Alabama and other states passed statutes
suit.
of the bills in
excluding foreign corporations; but the practical implications
of the legal principles on which the decision was based, soon
To decide the

cause

then before

refusal

Alabama of
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became the foundation of state regulation of foreign corpora
If a state might exclude a foreign corporation, it might

tions.

grant permission to enter

on

such terms

as

it

chose, including

submission to regulatory devices or limiting legislation.
Taney hardly can be given the whole credit for this basic

concept, but he
expressed it in

Chief Justice promulgated the rule officially,
opinion of great clarity and force, and made
it the law of the land at a time when it might well have been
as

an

overlooked in the clamor of conflicting ideas, each too extreme
for acceptance without serious repercussions.
Although the
"left

wing" of his own party and the "right wing" of the oppo
bitterly assailed him, this decision alone would entitle
its author to respect as an important influence in the develop
ment of American constitutional law.
Its formulation by a
political extremist illustrates the Supreme Court's traditional
and happy facility for choosing the viable way between unbal
anced contentions of opposing factions.
sition

Powers and

Rights of the Federal and State Governments

Largely because of his handling of cases involving corporate
enterprises, Taney was once popularly considered to be a
staunch adherent of the reserved rights of the states. He was
accused of having invented the concept of "police power" in
order to nullify the restrictions of the Federal Constitution,
wherever an attempt was made to impinge upon state sover
eignty. Such a view was no more than caricature of his actual
philosophy. Taney did not think of the "police power" or of
"States' rights" in a doctrinal vacuum.
He leaned towards a
measure
of governmental
large, perhaps semi-paternalistic,
save
where
such
control
threatened
interference
with
control,
what he conceived to be elementary rights. As far as one can
generalize from decisions that are not altogether consistent,
Taney upheld the right of a state to legislate freely even though
obstructive claims were made that a federal province had been
On the other hand, where federal power was genu
invaded.
inely at stake, he was equally unwilling to see it hampered by
claims of trespass upon the reserved rights of the state.
Perhaps the most interesting example of the limits which
Taney placed upon his belief in a state's sovereign right to
exercise the "police power," was Bronson v. Kinzie32
This
32

1 How. 311

(1843)

.
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case arose

out of state

interference,

new-fangled

not with

cor

porate rights, but with the familiar property rights of the
individual mortgagee in foreclosure.
The circumstances were
like those of the recent Minnesota Mortgage Moratorium case.33
A statute of Illinois, passed to meet the exigencies of the panic
of

1837, had declared that property could not be sold

on

fore

closure unless it brought a certain proportion of its appraised
value, and that a mortgagor's equity should not be lost for
twelve months after foreclosure.

This, as compared with the
by the recent decision, seems a rather mild
emergency measure; but Taney declared it an unconstitutional
abrogation of contract rights, in terms which Judge Story,34
the last of Marshall's loyal colleagues, praised highly.
Said Taney:
statute upheld

"It

[the statute] declares that, although the mortgaged premises
a decree of a court of chancery, yet that the
equitable estate of the mortgagor shall not be extinguished, but shall
continue for twelve months after the sale;
If such rights may
be added to the original contract by subsequent legislation, it would
be difficult to say at what point they must stop.
This law gives
to the mortgagor
an equitable estate in the premises which neither
of them would have been entitled to under the original contract;
Any such modification of a contract by subsequent legislation, against
the consent of one of the parties, unquestionably impairs its obliga
tions, and is prohibited by the constitution." 35
should be sold under

...

.

.

.

...

.

.

.

From Taney's opinion, Mr. Justice McLean dissented, with
the argument: first, that the law changed the remedy and not
the substantive rights; and second, that there is "no power in
the Constitution to limit the legislative discretion of the States
or the duration of their enactments."
McLean then proceeded

using any such "contract" doctrine
legislatures from the exercise of neces
sary governmental powers. The arguments of this dissent may
be compared with those used by Taney in such of his decisions
as uphold state legislation against claims of corporate rights.
Bronson v. Kinzie showed Taney's belief in residual prop
erty rights beyond the scope of the "police power." His normal
conception of this power is illustrated by the first important
to

point

out the dangers of

to tie the hands of state

33 Home
Building and Loan Association v. Blaisdell, 290 U. S. 398
(1934).
34
Judge Story was a member of the Court until 1845.
35 1 How.
311, 319 (1843).
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The

consolidation of three cases, one from
each Massachusetts, Rhode Island, and New Hampshire. Mas
sachusetts had passed a statute forbidding the sale of alcoholic
were a

beverages in quantities of less than twenty-eight gallons, save
as licensed by local boards of commissioners who were under no
compulsion to issue licenses and were not expected to do so.
Local prohibitionists had hoped thereby to prevent the sale of
alcoholic beverages without trespassing upon the uncertain
bounds of the "original package" doctrine, enunciated but
hardly clarified by Marshall.37 One Thurlow had been con
victed of selling two quarts of spiritous liquors without license,
and an appeal was taken to the Supreme Court. The statutes
of the other states and the circumstances of the

cases were

sim

ilar.

The basic argument against the constitutionality of the
laws was that they were contrary to treaties and to federal laws

permitting the importation of
commerce.

a

forbidden product in interstate

The illustrious Rufus Choate contended

ingeniously

that "a law of Congress authorizing importation on payment of
duties is a license to the importer to enjoy the consuming ability
of the

country," and that

any law

tending to prevent this would

be invalid.
In each instance the Court
of

Swisher,

upheld the state statute, but the

confused by the fact that, in the words
"Six judges wrote nine opinions, no one of which

conclusions of law

were

majority of the Court." 38 Taney
was able to uphold the police power of Massachusetts and
Rhode Island by a simple application of the "original package"
rule; viz., that as the statutes had carefully avoided interfer
ence with original packages, there was no violation of constitu
tional limitations.
The New Hampshire case, however, had
involved liquor brought from another state and sold in the orig
inal package.
This clearly was interstate commerce within
Brown v. Maryland, but there was no federal legislation as to
had the full

36

concurrence

5 How. 504

(1847).

of

a

The breadth and vision of

Taney's philosophy

of government are well illustrated by the fact that in Nebbia v. New York,
291 U. S. 502, 524 (1934), Taney's opinion in Bronson v. Kinzie, is quoted

length as an exposition of the Court's philosophy toward state police
Likewise, dicta of Taney in the Charles River Bridge case might
be quoted as expressive of the prevailing American philosophy of the func

at

power.

tion of government.
37 Brown v.
Maryland, 12 Wheat. 419
38

(1827).
Swisher, Roger B. Taney (1935) 401.
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this particular form of domestic interstate commerce.
There
fore, although there was a substantial weight of professional

opinion to the effect that the constitutional grant of power to
was in itself a prohibition upon state legislation,
maintained
that the federal power was not necessarily
Taney
exclusive and that, in the absence of a federal regulation, the
state had a clear right to act.39
The issue as to the validity of state laws regulating inter
state commerce in particulars not covered by federal legisla
tion, was presented again in The Passenger Cases.40 The Pas
senger Cases had been pending since 1845 and had been argued
the Congress

several times.

Because of the inflammable nature of the ques

tions involved, decisions had been postponed so that a full bench
might be available. In 1849, a full Court was ready to test the

validity of two crucial statutes of Massachusetts and New
York, each imposing taxes upon passengers arriving at the
ports of the state. One purpose of the statutes was to seize
upon an obvious source of revenue, in the great and increasing
stream of immigration which was pouring out of Europe,
drawn by hopes of political and economic freedom or by the
The pri
lurid advertisements of European shipping agencies.
the
flood
of
was
to
obstruct
mary objective, however,
immigra
tion or at least to divert it somewhat from the great ports of
New York and Boston.

Both purposes of the statutes
turers needing cheap labor and by
a

very

opposed by manufac
shipping companies enjoying
were

These looked to Marshall's broad

profitable business.

doctrines of federal control

over

interstate commerce, to

save

Other interests, from
them from the unwelcome legislation.
motives more diverse, supported the state taxing power. Labor,

anticipating with alarm an overcrowding of the labor market,
prejudice against the foreigner. Many

fostered every kind of
39

"The

authority of Peirce

v.

New

Hampshire [The License Cases],

the view that the law of New Hampshire was valid
because Congress has made no regulation on the subject, must be regarded
as having been distinctly overthrown by the numerous cases hereinafter
in

so

far

as

it rests

referred to."

Leisy

on

v.

Hardin,

135 U. S.

100,

118

(1890).

Adherence to

the view which Taney urged, however, might have alleviated the necessity
of such laws as the Wilson Act sustained in In re Rahrer, 140 U. S. 545
(1891), and the Webb-Kenyon Act of 1913, sustained in Clark Distilling
Co. v. Western Md. Railway Co., 242 U. S. 311 (1917). See H. W. Bikle,
Silence of Congress (1927) 41 Harv. L. Rev. 200.
40 Smith v.
Turner, Norris v. City of Boston, 7 How. 283 (1849).
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directly interested in the

labor supply believed readily that the many immigrants who
had become stranded at or near the ports of entry, were the
of the current increase in crime.
Others objected to
penniless aliens as a needless burden upon public charity. By
men of these sentiments, the statutes were likened to quaran
tine or inspection laws, which it was admittedly within the
cause

power of the states to pass.

Not only was the issue charged with perfervid appeals to
anti-foreign prejudice, but the emotional content was intensified
by indirect association with the purely extraneous high-explo
sive of negro slavery.
Although the Supreme Court had con
trived to avoid thus far the deciding of anti-slavery cases on
such broad grounds, the arguments on the scope of the com
merce power were applied, in current debate, to the question
which was becoming an ominous national obsession.
The final
in
the
Cases
aroused
Passenger
argument
popular feeling to
new heights.
As in the License Cases, the Court was again hopelessly in

This time the statutes

volved.

were

declared unconstitutional

five to four vote, but the five members of the majority each
wrote a decision; and there were three dissenting opinions, of

by

a

which the most brilliant

by Taney.

was

In it he

boldly attacked

Marshall's opinion in Gibbons v. Ogden,41 in which he deemed
interstate commerce to have been so broadly defined as to in

practically all forms of intercourse between states. The
Constitution, declared Taney, could not be enlarged by such

clude

misuse of words.

import.42
ruling, by resort
or an

A passenger is not an article of commerce
Taney supplemented this attack on Marshall's

"police power" doctrine, and held
expel persons not citizens of another state,
there is no reason why it cannot exclude them before their
entry.
Perhaps unconsciously he revealed what lay in the
minds of many statesmen of the South, in approaching this
case: Were the opinion of the majority to be applied generally,
the slave states would be unable to prevent the immigration of
negroes not under ownership, and that thereby an insurrection
of slaves might be stirred.
This, declared Taney, was an unthat if

a

state

�9 Wheat. 1
42

New York

but there is

to his

own

can

v.

(1824).
Miln, 11 Pet.

reason

considerable extent.

(1837). The opinion is not by Taney,
opinions are reflected therein to a
See Swisher, op. cit. supra note 38, at 395.
102

to believe that his
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apparently in his own mind a conclusive
argument against declaring the disputed statutes void. Taney
went

�

to consider the rights of citizens from another
state, which would be superior to an attempted exercise of

even

on

the local "police power."
Among these he significantly enu
merated the right to pursue and reclaim one who has escaped
from service.43
Such

were the views of Taney when, for one reason or an
other, he chose to defend the powers of the states. His part
in extending the scope of federal power is less well known.
There were, however, at least two cases in which, with very
little compulsion from past precedents, Taney made or sought
to make large and important additions to the scope of federal

The first of these is Holmes

power.

of Vermont had made

ernor

ada of

an

v.

Jennison.4i

order for the

The Gov

delivery

to Can

Canadian wanted for murder. There was at the time
no extradition treaty between the United States and Canada.
The highest Court of Vermont had sustained the Governor's
a

order, and

appeal

taken to the

Supreme Court. Through
appeal was
an opinion
to sustain as exclusive the jurisdiction of the Federal Govern
ment in all matters pertaining to foreign relations. This may
have been due to Taney's alarm over then recent danger of war
between Canada and the United States, over the refusal of the
state of New York to yield its jurisdiction over a Canadian
named McLeod, resolutely held by state officials on a charge of
murder, although the murder was part of a political incident
in course of precarious diplomatic adjustment through the
State Department.
More significant, as the foundation of an essential part of
Federal jurisdiction in admiralty, was The Propellor Genesee
Chief v. Fitzhugh.47> This case turned on the validity of an
Act of Congress, passed in 1845, which extended the jurisdic
tion of the federal district courts over certain cases arising
an

was

lack of agreement on the part of the Justices, the
dismissed; but Taney went out of his way to write

43

commerce doctrine, or at least the application of it
problems of the period, was finally clarified in a fine
opinion by Curtis in Cooley v. Board of Wardens, 12 How. 299 (1852).

The interstate

to the commercial

The connection of Taney with this case, however, does not seem very close.
44 14 Pet. 540
(1840). See also Kennet v. Chambers, 14 How. 38

(1852)
45

; Williams

v.

12 How. 443

United States, 289 U. S. 553, 572 (1932).

(1851).
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waters

connecting them.
English tra
dition in limiting it to tidewater.
Taney boldly declared that
English precedents were based merely on English conditions
and were only reasonable in the light of them, as in England
tidewater and navigable water are synonymous terms.
He
maintained that in this country, "there is certainly nothing in
the ebb and flow of the tide that makes the waters peculiarly
suitable for admiralty jurisdiction, nor anything in the absence
of the tide that renders it unfit." 46
The test established by
The Genesee Chief was whether or not a water was public and
navigable.
Although altogether reasonable, the ruling was
hardly consistent with any dogmatism of states' rights. It indi
cates an outlook towards a broad interpretation of the federal
position, where it does not conflict with strong economic pre
possessions.
Other decisions, less significant politically, for which Taney
wrote the opinion or in which he concurred, confirm such
an impression of his attitude.
In Martin et al. v. WadeU4*
Taney refused to consider as authoritative the state court's
construction of royal charters and early deeds conferring dis
puted rights in lands under public rivers. Swift v. Tyson48
established for the first time the independent and authoritative
power of the federal courts to lay down principles of general
law, regardless of the decisions of state courts, and even when
the Constitution or federal laws are not involved.
Taney con
curred in this exaltation of the federal judicial prerogative.
In United States v. Gratiot49 Taney concurred in upholding the
right of Congress to lease lead mines on public lands within the
boundaries of a state, and ignored the states' rights argument
Earlier decisions

on

admiralty

that the states would

never

power had followed

have ceded lands to the Federal

Government if they had contemplated a federal "tenantry" of
them. In United States v. City of Chicago,50 Taney apparently

agreed with Judge Woodbury that the city had
streets through property of the United States.
local police power

was

national government.
4e

Id. at 454.

4716 Pet. 367

(1842).
(1842).
49 14
Pet. 526 (1840).
5�7 How. 185 (1849).
48

16 Pet. 1

right to open
elementary
thus subordinated to the dignity of the
no

An
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In contrast, there is another group of cases which Taney
on grounds not
precisely in opposition to federal power,

decided
but

doctrines allied, at least emotionally, to states' rights
Best known of these are State of Rhode Island v.
Commonwealth of Massachusetts 51 and Luther v. Borden.52 In
on

extremism.
the

first, Taney dissented from the majority assumption of juris
a boundary dispute between the two states.
Taney held that as claims of political sovereignty were at stake,
the issues were beyond the cognizance of the Court. In Luther v.
Borden, Taney, for the Court, declined jurisdiction over a tres
pass action which involved determining which of two rival gov
diction to settle

ernments

was in lawful control of the state of Rhode Island.
The opinion declared such a question not to be meet for a court
of law to consider.
This decision was an open evasion of the
issue which the litigants sought to bring up
the legality of
�

the so-called Dorr Rebellion.

States' rights champions asserted
people might change its form of government independ
ently of existing government, national or state. Federalists
held one of the competing governments to be illegal and rebel
lious. Taney was too moderate, literal-minded and cautious to
decide questions of political power unnecessarily. His compro
mise pleased both factions.53

that

a

Legal and Constitutional Aspects of the Controversy
As to Slavery
In

re-examining the cases already reviewed, I am confirmed
impression of consistency in Taney's philosophy, where
the restriction of corporations was at issue. Even where doctrinally related, the other decisions do not appear to have been
brought within the bounds of a definitive theory of government
or society.
Sometimes the basis of the decision seems to be
the "fireside equity" of the facts in the case; sometimes, the
implication of past decisions towards which Taney was neutral
in spirit. Not infrequently the actual motivation of an apparin

an

si

12 Pet. 657

52

7 How. 1

(1838)
(1849).
53
Although the opinions seem to indicate that Taney was averse to
deciding matters too closely connected with state sovereignty, they may
also be explained by real and independent belief that certain classes of
Such an interpretation of
controversies were non-judicial in nature.
Taney's approach would seem to be justified by two lesser cases, Garcia v.
Lee, 12 Pet. 511 (1838), and Doe v. Braden, 16 How. 635 (1853).
.
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be found in the impact of the
background of American thought
the Jacksonian revolt against the rise of big business.
Elevated to the bench as supposed partisan and mouthpiece
of the Have-nots, Taney was destined to arouse a much more
violent, unreasonable, and lasting hatred, because of judicial
decisions which were deemed to fortify and protect vested
rights of property, not in lands or goods or money, but in
human beings. The able lawyer and agreeable gentleman who
was first denounced as having gone to the Court to cap and
cinch a partisan control in behalf of pre-conceived theories of
hostility to business and property, was later to leave himself
and his Court open to the charge of lending itself to political
dealing and negotiation with the executive branch of govern
may

issue which drove into the

ment, to maintain
had

no

an

economic system under which many

men

title to themselves.

From boyhood, Taney had been familiar at first hand with
the status of the negro in the South.
He knew its origins, its
weaknesses, and its difficulties. Apparently he never thought

about it in terms of

liberty or of his own phrase of the "superi
ority
property rights." 54 He was a kindly and
tolerant slave-owner, but this was no more than a part of his
personal code. In his youth at the Bar, he defended an indis
creet abolitionist charged with preaching incendiary sermons;55
and in the heat of that argument, he called slavery "a blot on
of human

our

over

National character."

he apparently did
abolished.

Even at the time of that argument,
of slavery as something to be

not think

Taney's opinions and dissents, culminating in Dred Scott v.
Sandford,56 stand out from all his other judicial utterances in
the clarity and force of their social policy. It is true that where
slave states were to be protected from the disturbing influx
of those whom he regarded as freedmen or agitators, or where
acts of the national government were invoked to the detriment
of slavery, Taney's opinions bristled with legalistic assertions
of states' rights. Likewise, where northern states were endeav"

Charles River Bridge v. Warren
See Swisher, Roger B. Taney

Bridge, 11 Pet. 420 (1837).
(1935) 97. The account therein is
based on: David Martin, Trial of the Rev. Jacob Gruber, Minister in
the Methodist Episcopal Church, at the March Term, 1819, in the
Frederick County Court, for a Misdemeanor (1819) 42-44.
56 19 How. 393
(1857).
55
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oring to nullify the Fugitive Slave Act, Marshall himself could
not have taken exception to the vigor of Taney's Federalism.
Yet in all these cases, the objective of decision was the same;
viz., the protection and furtherance of slavery. This, of course,
gives rise to no special reproach to Taney. Opponents of his
views played equally fast and loose with constitutional doc
trines, in an effort to obtain opposite results.
As the slavery issue has long been settled, we no longer
follow as readily the contemporary purposes of doctrines which
to us would have much different social and economic implica
tions, were they asserted today. Our difficulty is made greater
by the fact that for many years the cases reflect an earnest but
unsuccessful effort to keep so perilous an issue from being
aggravated by indiscreet judicial utterance. The slavery deci
sions are more than a study in legal economics. They are, per
haps even more significantly, an illustration and a warning of
the consequences that follow when the Court is drawn fully into
the arbitrament of issues which in their ultimate aspects are
hardly justiciable and are for the people rather than* for rules
of law.

important case which directly involved slavery was
Slaughter,"1 five years after Taney had come upon

The first

Groves

v.

the bench and sixteen years before the Bred Scott case. A note
had been given in payment for slaves purchased in Mississippi.
A

provision in the

1832 constitution of the state, forbade the

introduction of slaves into the state for purposes of sale or as
merchandise. As the note would be void if the transaction from
which it
whether
was

arose

or

was

illegal, the Court was faced with decision
limiting interstate traffic in slaves

not the state law

in conflict with federal control of interstate

commerce.

Deeming it unwise for the Court to pass upon so inflam
mable an issue, Justice Thompson, in writing the opinion,

adroitly held that
was

permissive

on

and

proper construction the state constitution

required further legislation before it

was

Justice McLean chose to
This left the notes valid.
effective.
He declared the right
express himself upon the slavery issue.
of every state "to protect itself against the avarice and intrusion

dealer; to guard its citizens against the incon
58
This power,
a slave population."
than
the
Constituand
was
deeper
McLean declared,
"higher

of the slave

veniences and dangers of

57

15 Pet. 449

58

Id. at 508.

(1841).
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Taney, evidently in accord with Thompson's solution

of the case, emphasized sharply his sense of the irrelevance of
McLean's opinion, and declared that the interstate commerce
issue had never been settled by the Court.
Taney also stated

his belief that each state might decide for itself, regardless of
federal action, its policy as to admitting slaves from other
states.
Other Justices expressed other views; altogether the

unhappy as they were indecisive.
soon
Prigg v. Pennsylvania
presented itself, on facts
which made it impossible for the Court to keep away from one
of the perennially sore spots of sectional ill-feeling.
Pennsyl
vania, in 1826, had passed a statute intended to prevent the kid
naping of free negroes. The means employed was a statutory
provision that those claiming to remove an escaped slave out
of the state must first obtain a certificate from a magistrate.
The magistrate was to issue this certificate only if satisfied with
the evidence of ownership presented by the claimant. One
Prigg, acting as agent of a Maryland slave-owner, seized an
escaped negress. Being unable to procure a certificate, he re
moved her to Maryland without a certificate. He was convicted
of kidnaping, by a Pennsylvania court; and this conviction
was taken to the Supreme Court, to test the constitutionality
of the Pennsylvania law.
The opinion of the Court was delivered by Justice Story.
Taney, as a native of a slave state, perhaps had still some hesi
tation in writing.
The Pennsylvania law was declared uncon
stitutional as interfering with the Federal Fugitive Slave Law.
In this holding, Taney entirely concurred; but Story went on
to make an almost ironic application of high Federalist prin
ciples. As the Federal Government was entrusted by the Con
stitution with the power over fugitive slaves, the states, he
maintained, could not pass statutes even in aid of the federal
law, nor could state officers be required to enforce the federal
law.
These unnecessary dicta provoked a restrained but firm
rejoinder from Taney, who well knew that federal agencies
alone were inadequate to enforce the law in regions where
"abolitionist" sentiment was strong. Taney insisted that noth
ing in the Constitution rendered invalid state laws which pro
This perception of
tected property rights in fugitive slaves.
inherent
in
Justice
dicta
soon proved well
the dangers
Story's
results of the

case

were

as

60

59

Ibid.

60

16 Pet. 539

(1842).
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justified. Although the decision was at first considered a vic
tory for the South, the judicial encouragement given to noncooperating state officials made necessary the more drastic
Fugitive Slave Act of 1850, to which may be directly ascribed
much of the intensified internecine bitterness of the next decade.
In Jones v. Van Zandt,� the Court, through Judge Wood
bury, a Northerner, reaffirmed the constitutionality of the Fugi

tive Slave Act of 1793. In Rowan v. Runnels62 the opinion by
Taney showed how little his pro-slavery view was affected by
constitutional theory.
This case turned upon the same provi
sion of the Mississippi constitution that had been the basis of
Groves

v. Slaughter.
It is, of course, the practice of the Su
Court
to
resort
to decisions of the highest state court
preme
for the construction of state laws.
When Groves v. Slaughter
was decided, the Mississippi court had not
passed upon the

questioned constitutional provision. Since then, it had adopted
an interpretation directly
contrary to the one made by the
Supreme Court. Taney, who had contemporaneously been the
champion of states' rights in the License Cases and was soon
to extend that position in the Passenger Cases, now insisted that
his

Court should not amend

its

views to

conform with the

authoritative declaration of state law.
At a time when public feeling was strongly against the
Court and was producing proposals in the Congress to amend
the

Judiciary Act so as to destroy or limit the powers of the
Court, a case arose which seemed directly to broach the most
delicate political issues. A Kentucky slave-owner hired out cer

tain slaves for

a

within its circuit.

musical

Ohio

or

theatrical tour which took Ohio

free state by its own law; and
it had been formed from the Northwest Territory, in which by
the Ordinance of 1787 slavery was never to exist. The slaves
were

sisted

was

a

returned to their master, but soon escaped and were as
across the Ohio River by one Strader.
He was prose

cuted in

Kentucky for assisting slaves

to escape.

that the negroes he had assisted became free
taken, with their owner's consent, into Ohio.
was

His defense
men

when

Taney wrote for the Court, against Strader, but with clever
deciding the validity of the Ordinance of 1787 or

avoidance of

the effect of

a

slave's residence in

of his master.
ei

5 How. 215

62

5 How. 134

a

free state with the consent

As the negroes had returned to
(1847).
(1847).

Kentucky volun-
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tarily, they were declared subject to Kentucky laws, under
which they were slaves.
Strader v. Graham 63 shows what
might have been done in the Dred Scott case, if the Court had
continued to recognize the undesirability of venturing far.
The technique of Strader v. Graham was not always avail
able.
In 1852, the Court, through Judge Grier, had to pass
squarely upon the constitutionality of one of the many statutes
of the slave states which punished the harboring of fugitive
slaves.64

The wrath of the abolitionists upon the Court's find
ing this legislation valid had not abated when, three years later,
Justice McLean, himself a strong opponent of slavery, was
forced to

vindicate, in a circuit court decision, the power of the
Federal Government to protect slavery.65
Other federal deci
sions in the lower courts spread the entanglement of the judi
ciary in the slavery issue;66 and the appeal of Dred Scott,
brought to the Supreme Court in 1854, was finally reached for
argument in February, to be reargued in December, of 1856.
The Dred Scott case was closely compacted of perilous ques
tions.
Dred Scott, a slave belonging to Dr. John Emerson, a
citizen of Missouri, had been taken by his master to Illinois,
a state which, like Ohio in the Strader case, had been formed
out of the Northwest Territory where slavery was never to
exist. After having been kept as a slave two years in Illinois,
he was taken to Fort Snelling, an Army post in that part of the
Louisiana Purchase where slavery had been forbidden by the
Missouri Compromise. Two years later, Scott and his wife, a
slave whom he had married at Fort Snelling, together with a
daughter who had been born in this free territory, were taken
back to Missouri, where Dr. Emerson continued to hold them
as slaves.
After the death of Dr. Emerson, Scott sued in the
state court, demanding his freedom by virtue of residence in
free territory.
He won in the lower court; but the decision
was reversed by the appellate court, on the theory that his vol
untary return to Missouri had again subjected him to Missouri
laws and restored him to the status of
married
make

a

a

slave.

Mrs. Emerson

prominent abolitionist (Dr. Chaffee), who wished to
test case.
To save Chaffee from the unfavorable com
a

ment, Scott

was

63

10 How. 82

64

Moore

transferred to Mr.

Sanford,

or

Sandford, the

(1850).
Illinois, 14 How. 13 (1852).
65 Ex
parte Robinson, Fed. Cas. No. 11,935 (C. C. S. D. Ohio 1855).
66 United States v.
Williamson, Fed. Cas. No. 16,725 (E. D. Pa. 1876).
v.
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defendant in the famous

Sandford. Suit
brought in a federal court, by prominent "abolitionist"
lawyers, who claimed to act as counsel for Scott and his family.
To secure federal jurisdiction, it was necessary to aver that
the parties were citizens of different states. Sanf ord was a citi
zen of New York, so it was averred that Dred Scott was a
citizen of Missouri. Counsel for Sanford then pleaded that the
court had no jurisdiction, because, in the constitutional meaning
of the term "citizen," negroes who were either slaves or the
case

of Dred Scott

v.

was now

descendants of slaves could not be "citizens."
a

"citizen" of

Missouri,

suit in the federal court.

it

was

argued

As Scott

was

that he could not

not

bring

Scott's counsel demurred to the plea;

the trial judge sustained the demurrer; and the case was argued
on the merits before a jury, which rendered a directed verdict
that Dred Scott was not entitled to freedom. A writ of error
then taken to the Supreme Court.
At first the case did not attract popular attention.

was

The spec

public eye; but "abolitionist"
newspapers, particularly Greeley's Tribune, assiduously publi
cized Dred Scott v. Sandford. Indeed, by the time it had been
argued twice, extraneous publicity was hardly needful ; and the
country at large became aroused that once again the status of
the negro as a potential citizen, and the validity of the Missouri
Compromise, was before the Court.
Before the actual decision, public opinion became still fur
ther inflamed by the appearance, in the Tribune, of articles
stating the attitudes of the various Justices towards the case
(apparently an authoritative news-leak, often ascribed to Jus
In January of 1857, heated resolutions were
tice McLean).
introduced in the Congress, advocating a reorganization of the
Supreme Court so as to eliminate the disproportionate repre
sentation of the South, and claiming that unless this were done
the states might disregard a decision which would be a "plain,
tacular Booth incident

was

in the

palpable and deliberate violation of the Constitution."67 Al
though public declamation against the Court was no new phe
nomenon, never before had it been so intemperate.
The majority of the Court, in a fighting opinion by Taney,
declared themselves not only on the status of slaves and exslaves as citizens, but on the validity of the Missouri Compro
mise

as

well.

persons of
67

an

Negroes, declared Taney, had been regarded
inferior order and

a

degraded

See 3 Warren, op. cit. supra note 13, at 11.

race

as

when the
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Constitution

was adopted.
They were not "citizens" under the
Constitution and did not have the right of citizens to sue in

the federal courts.

Without regarding the possibility that a
citizen in the constitutional sense, certainly
no slave could be a citizen.
Dred Scott was a slave by Missouri
law; he had not become free through his residence in territory
negro

might be

a

declared to be free by the Missouri Compromise. The Missouri
Compromise itself was held to be unconstitutional, on the

ground that Congress had
territories

or

no

right to prohibit slavery in either

states.

It is impracticable here to discuss the events and the debates
which followed this opinion.
The dire forebodings of those
who predicted that national tragedy would sooner or later ensue
from the

partisan seizure of the great Court were deemed to
fulfilled, and worse. The last vestiges of the power
of the Jacksonian New Deal were obliterated ; the prestige and
authority of the Court were shattered; armed conflict between
the states soon followed; and Taney lay under a crushing
weight of obloquy that has lasted long. It was lifted but little,
in fact, until his attitude on corporations and large business
struck a responsive chord in a section of public opinion which
has been inclined, on that score, to elevate Taney into the posi
tion of a hero, regardless of his views on the dead issue of
property rights in human beings.
In fairness, it should be said the opinion in the Dred Scott
case was a complete statement of Taney's personal position as
to negro slavery. It conforms to what is known of his earlier
outlook; and in all the subsequent controversy that centered
about him, he consistently assumed full responsibility for the
decision, and resented all attacks upon it.68 Impartially ap
praised, the opinion is a clear and well-reasoned statement of
a social philosophy.
On the historical and legalistic side, it is
hardly open to attack. Had Taney not misjudged the time for
making so broad a statement of the law or had the social con
flict been capable of judicial solution, this opinion might have
been accepted as Taney's greatest, a land-mark of our property
law, as important for the slave-owner as Dartmouth College v.
Woodward or Gibbons v. Ogden were for the commercial inter
ests.
But dis aliter visum, and Dred Scott v. Sandford was
have been

68

from

See Swisher, op. cit. supra note
to Samuel Nott.

Taney's letter

38,

at

516-520, especially excerpts
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from the constitutional law of the United

States.
It

practically the last instance in which the slavery
question received peaceable and orderly treatment. The case of
Ableman v. Booth,69 decided by the Court in 1859 in an opinion
by Taney, is, both in itself and in its results, strongly indicative
of the political disintegration which was so soon to result in the
war between the states.
Later, Taney's opinion in the Booth
case, establishing the paramountry of the jurisdiction of the
federal courts as against state process, has been praised as one
of the most important in the history of the Court.
As late as 1861, the Supreme Court decided a slavery case,70
but it was soon forgotten in the commencement of military
operations. The important work of Taney was over, but his
decision in Ex parte Merryman 71 merits attention. This opin
ion, rendered in the circuit court at Baltimore, still stands out
as one of the best of those eloquent, noble, but
utterly futile
appeals to the idealism of a peaceful civilization which are
made as the harshness of war assumes ascendancy.
Maryland was in 1861 a doubtful state. Its planting gentry,
led both by cultural ties and common property interests, fav
ored the Southern side, as did the inhabitants of Baltimore.
Its small farmers generally favored the North. A more potent
influence towards Unionist adhesion was the strong military
was

control which the Federal Government

was

able to exert.

The

writ of habeas corpus was suspended on April 27th; and many
arrests were made under martial law, both of those who had
committed

hostile acts and of those whose

influence it

was

feared might be used against the Union.
rested was John Merryman, who may have

Among those ar
supervised destruc
A few weeks before Merrytion of several railroad bridges.
man's arrest, a federal district judge had issued a writ of
habeas corpus for the release of

a

minor who had enlisted in

the army without his parents' consent. Major Morris of Fort
McHenry had informed the deputy marshal serving the writ
that he would

see

the court and the marshal damned before he

would deliver up any of his men.72
69

21 How. 506

�

Kentucky

Because of this treatment

(1859).
Dennison, 24 How. 66 (1861).
"Fed. Cas. No. 9487 (C. C. D. Md. 1861). See also Mitchell v. Har
mony, 13 How. 115 (1851).
72 See account of
general situation. Swisher, op. cit. supra note 38,
at 548.

v.
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judge, Taney went to Baltimore himself to issue
writ of habeas corpus for Merryman, partly in the hope of
vindicating the dignity of the federal judiciary and partly, it
would appear, in the expectation of a mild form of martyrdom.
Taney based his decision in Ex parte Merryman upon the
principle that in Congress alone lay the power to suspend the
writ.
President Lincoln had not consulted Congress, and this

of the district
a

omission served

disquisition
words

as

the occasion for

a

powerful exposition

of

tri-partite constitutional system and a classic
upon due process of law, concluding with these

the nature of

our

:

authority which the consti
judiciary department and justicial officers,
may thus, upon any pretext or under any circumstances, be usurped
by the military power, at its discretion, the people of the United States
are no longer living under a government of laws, but every citizen
holds life, liberty and property at the will and pleasure of the army
officer in whose military district he may happen to be found." 73
".

.

.

and I

can

only

say that if the

tution has confided to the

Taney sent a copy of his opinion to the President, but, as
probably expected, no public attention was paid to it.
The last few years of Taney's life (he was about 85 years
old at the time of Ex parte Merryman) were clouded and un
happy. Troubled with ill-health, he took but little part in the
activities of the Court; and when he did take part, it was
usually to oppose as far as possible the new activities of the
government. Taney had outlived his age but not his hatreds.
Personal attacks appeared regularly in a great part of the
press; and when the Emancipation Proclamation was issued in
January of 1863, "abolitionists" did not conceal their hope that
Dis
his death would simplify any threatened judicial ordeal.
the
of
distressed
couraged by
weight
by
public opinion, deeply
the course of the war between beloved states, and even heavily
embarrassed in his own personal finances, Taney's health grew
steadily worse. After the spring of 1864, he was scarcely able
to leave his house; but he lingered on until autumn, dying on
Until October 24, 1928, no jurist of age more
October 12th.
advanced than that of Taney at his death, had ever been a
member of the Court. On that date, Mr. Justice Holmes sur
passed that record.

was

�Ex parte

Merryman, Fed. Cas. No. 9487, 17 Fed. Cas. 144, 152

(C. C. D. Md. 1861).
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Although he had been the chief judicial officer of the nation
during twenty-eight years, and his age and personal character
entitled him to the veneration of all who had come in contact
with him through his long period of public service, no official
ceremony honored his funeral.

The

body did not lie in state,
gather in his honor.

did the dignitaries of the government
Lincoln, Dennison, and Seward attended

nor

a

brief service in

and Usher refused to make

Washington; Fessenden, Stanton,
any show of regret or reverence. Only Bates attended the body
A few of
as far as Frederick, where it was taken for burial.
the
but
of
"aboli
friends
wrote
conventional
his
many
eulogies,
The
not
relax
their
tionist" newspapers did
Tribune,
hostility.
which had persecuted him in life for many years, made a great
effort to show forgiveness and magnanimity. There can be no
better examples of the contemporary approach to Taney than
an excerpt from its editorial:
"He

belonged to

a

dispensation

now

happily closed ; it is

no more

just

than generous to question his integrity, nor the sincerity, whatever
He was the product
we may think of the quality, of his patriotism.

(we trust) will mold the character of no future
Chief Justice of the United States ; but it were unjust to presume that
he did not truly and earnestly seek the good of his country." 74

of circumstances which

In Conclusion

seventy-two years from the publication of that
The voices of
editorial and other contemporary appraisals.
strife and criticism have been stilled; the wounds and sorrows
left by the war between the states no longer cut so deep. The
Bank is gone ; the slavery issue seems one that never could have
We

are now

embattled the people and the states.
Under Taney's leadership, the Court did not do well with
His interpretations and applications of the
the slavery issue.
clause

commerce

century.

As

interstate

we

were

not related to the conditions of this
legal concept of

have endeavored to show, the

commerce

was

in

Taney's day employed principally

where lawyers were seeking to invalidate state statutes or to
free their clients from state control of commerce. Taney sought
to circumvent this by expounding, in comparatively fragmen
state
a theory of concurrent powers which allowed

tary form,

regulation
74

to stand when it did not interfere with actual at-

New York Tribune, October 14, 1864.
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Those present day state-statutes
tempts at federal control.
which regulate safety appliances, employment, and many other
elements of admitted instrumentalities of interstate commerce,

rely upon Taney's contribution to constitutional law for their
validity. On the other hand, he was not called upon to decide
the aspects of the interstate commerce issue which are par
ticularly troublesome today. The Federal Government was
not then attempting any aggressive regulation of interstate
business activities.
Still less was it asserting any right to
control manufacture or agriculture because of any alleged in
terference with the "current" of interstate

commerce.

What

Taney might have thought of such developments is unim
portant, but those who care to hazard the guess must balance
Taney's characteristic suspicion of the mercantile interests
against the plain fact that practically all Taney's official utter
ances are

in restriction of the scope of the interstate

commerce

power.

The aspect of Taney's life which is probably the chief
of the revived interest in the Chief Justice of the Jack

source

sonian New Deal is his anti-corporate attitude.
Next to his
authorship of the Dred Scott decision, his best-known judicial
accomplishment is his limitation of the pro-corporate contract
doctrine of Dartmouth College v. Woodward.
It is true that
Taney's rule of strict construction for corporate charters which
impinge upon the "police power" of the state legislature does
not in logic over-rule Marshall's doctrine that a corporate char
ter is a contract protected from abrogation by the Constitution.
Nevertheless we are left in no doubt by the course of Taney's
decisions that the principle would free state legislatures from
most attempts of federal restraint.
Although a differentlyminded Court might have lessened the utility of this theory,
Taney's work was to this extent permanent. When the tide
changed again in favor of corporate expansion, no attempt was
made to reconstruct Marshall's theory. Instead
strange irony
the regulatory efforts of the states were checked by an appli
cation of the "due process clause" drawn from Taney's opinion
�

�

in the Dred Scott

case.

The permanent result achieved by Taney in the corporate
field was his holding in Bank of Augusta v. Earle, that a for

eign corporation

inherently capable of doing business in
expressly prohibit it from entering.
This decision destroyed forever the theory that a corporation
was

any state which did not

846

could have
the
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no

existence outside of the territorial jurisdiction of

sovereignty responsible for its creation.

So much for such of Taney's achievements as
ured by opinions or dissents bearing his name.

obviously,

receive

can

true worth of

a

positive

or

can

be

meas

Only these,

detailed treatment, but the

Chief Justice is not susceptible of this mechan
A judicial opinion is not, like a

ical method of appraisal.

expression of only its author's views. It rep
resents the unconscious mental interchange of judicial confer
ence, and it also is often consciously modified, in order to secure
the adherence of other Justices, who are willing to decide a
suit in the same way as the author of the opinion without being
willing to arrive at the result by the same road. This element
of uncertainty can often be in some part removed by comparing
a judge's opinions with his dissents, as the latter, unlike the
opinions, are likely to be an expression of his personal opinion.
With Taney there seems to be little variance.
If the opinion of a Chief Justice may not be entirely his
own, it is conversely true that the opinions written by his col
leagues may owe very much to the ideas and influence of the
man whose task it is to preside at the conferences where cases
are actually decided and legal arguments threshed out. Taney's
personal skill and tact in dealing with men was well established
before he came upon the bench, and the dignity and charm of
his old age made a deep impression upon all with whom he
came into personal contact.
His accomplishments as adminis
trative head of the Supreme Court may well have been the
most important part of his career, and there is evidence that
this was so, although it must remain a part largely unknown
The tragedy of Taney lies in the circumstances of his
to us.
accession to the bench
what it did to him, the Court, and the
country. By the law of compensation, it proved to be the worst
thing Jackson could have done for his party.
Within these necessary limits, the place of Chief Justice
Taney in our constitutional history has been indicated. It has
been the purpose to avoid doing this in terms of doctrines to
which, duly cited in a modern brief, his name may be tagged.
I have tried to show Taney's achievements in the light of the
needs and desires, the fears and enthusiasms and aspirations
of his age. What Taney sought to do and what the results of
his acts were in his own time is far more important, even to
the men of today, than the chance remnants of his labors which

private

essay,

an

�

1936]

ROGER BROOKE TANEY, CHIEF JUSTICE

(1836-1864)

847

the accidents of an unkind history have spared. What Crom
well said of his own mighty but short-lived achievements,
might well be applied to those of Taney:
"Let us not be too careful what men will make of these actings.
They, will they, nil they, shall fulfil the good pleasure of God; and
we
shall serve our generation.
Our rest we expect elsewhere: that
�

will be durable."
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Edwin Borchard

*

hundredth

anniversary of the elevation of Roger Brooke
Taney to the post of Chief Justice of the Supreme Court
affords a fitting occasion to review the significance of his judi

/~pHE

cial services to the nation and to American constitutional law.
A re-examination of his life work in the perspective of
history
indicates how unwise it often is to form rigid judgments on men
and events in the excitement of contemporary emotion, for the
harsh opinions which Taney evoked by his decisions on the

slavery question have been tempered in the detached light of
The historical cloud under which his name so long
rested because of his views on the constitutional issues arising
out of slavery, has diverted popular though not professional
attention from the distinguished judicial service he rendered the
country in other matters over a period of twenty-eight years as
Chief Justice.
Learned, profound, objective and by nature a
just man of impeccable character, he represents the finest tra
ditions of the American judiciary.
Though gentle, courteous
and kindly, he was vigorous and convincing in the assertion of
his legal positions and, in the light of a century of perspective,
remarkably sound and prophetic. The brilliance and vigor of
the Jackson Administration derived substance and spirit from
the powerful mind of Taney, Jackson's Attorney General and
Secretary of the Treasury.
Taney's attack on the United
States Bank was conceived in no narrow bias, but was founded
on broad but determined views of public policy.
And if, in the
partisanship of that contest, his first appointment as Associate
Justice of the Court was rejected by the Senate, Taney lived to
see himself confirmed as Chief Justice over the opposition of
political enemies, and had the satisfaction of receiving an apol
ogy and retraction from one of their leaders, Henry Clay, who
manfully admitted that his opposition had not been wellreason.

founded.

Taney
*

Justus

came

to the Court after many of the

guiding lines

S. Hotchkiss Professor of Law, Yale University School of
of Citizens Abroad (1914), Gov

Law; author of Diplomatic Protection
ernmental

(1932),

Responsibility

in

Tort

Declaratory Judgments

articles in various

(1928), Convicting the Innocent
(1934), and numerous other books and

legal periodicals.

of

849

TANEY'S INFLUENCE ON CONSTITUTIONAL LAW

1936]

development had already been laid
Taney had been a Federalist himself, and

constitutional

Marshall.

out

by

saw

no

objection to strong federal power when this seemed necessary
in the interests of national unity. He was less politically parti
san

than Marshall in this respect, because he had become a
was perhaps better able to appre

Jeffersonian Democrat and

ciate the necessities of state power and of limitations on federal
control.
While devoted to the constitutional philosophy of in
alienable individual rights
except for Negroes to be protected
against the government and the official hierarchy by safeguards
�

�

expressly incorporated in the earlier Amendments, he neverthe
less recognized the necessity for governmental control of private
activity in a growing industrial society. While his most strik
ing constitutional decision was overruled at Appomattox and
while he lived before the great industrial expansion which
tested mightily a people's and a Court's capacity to adjust a
written Constitution to the needs of a dynamic society, never
theless some of the fundamental principles of government con
trol, if not of the social struggle, were hammered out in the
period during which Taney presided over the Supreme Court.
Although Taney's background as a country gentleman and
landholder identified primarily with agricultural interests is
supposed to explain his hostility to the growth of corporations
and the influence of urban capital, a decision like that in Bank
of Augusta v. Earle 1 confutes the theory of a deep-seated prej
udice.
Coming after the great Federalist Marshall, at a time
when industry and population were beginning to grow and with
them the necessity for police power regulation, it is perfectly
natural that he should have perceived the propriety of limiting
private liberty and property in the public interest. His democ
racy was genuine and his interest in public welfare that of the
It was therefore consistent, in the light of such state
liberal.
decisions as Baker v. Boston,2 recognizing the necessity of pub
lic encroachment on theretofore unrestricted private interests,
that Taney should sustain the State's police power in such cases

1

13

Pet. 141

(1840)

(permitting

a

corporation

to

business outside the state of its creation, assent thereto

being assumed unless expressly denied)
2 12 Pick. 184
(Mass. 1831) ; cf. Commonwealth
(Mass. 1851).

migrate and do
by the new state

.

v.

Alger,

7 Cush. 53
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v. Miln,3 in the Passenger Cases,4 the
and the Warren Bridge case.6
If this is con
predilection for State's Rights, it was a healthy

New York

City of

License Cases

ceived

as

24

a

5

reaction from the

centralizing tendencies of Marshall which
perhaps proceeded too rapidly.
But at that time the principal federal limitations on state
police power were the interstate commerce and the contract
clauses, and Taney was notoriously averse to evolving a sub
jective limitation out of his own conscience under the title of
natural law, later so commonly wrapt in the phrase "due proc
ess of law" of the 14th Amendment.7
If Taney manifested a
disposition to support the theory of concurrent power over
interstate commerce until Congress took over the field,8 he was
in the best tradition of the modern Court which also respects
the right of the states to control their internal affairs until it
becomes plain that the national power must be unhampered by
local restrictions.

It is safer to

err on

the side of the

concur

Congress thinks the power should be exclu
simple so to provide. Probably Taney would
have joined the dissenting minority in Di Santo v. Common
wealth of Pennsylvania 9 and in Southern Pacific Co. v. Jensen 10
and would have been sustained by much professional opinion
in so doing.
Taney's opinion in the New Hampshire License

rent power, for if
sively federal, it is

3 11 Pet. 102
(1837). New York regulations to prevent the settlement
immigrants likely to become public charges. Thompson, J., was desig
nated to write the opinion, but on a division as to the commerce power,
Barbour, J., assumed the task. Parts of the opinion were objectionable
to some of the judges.
4 7 How. 283
(1848). Taney dissented from the Court's opinion hold
ing invalid a New York law which imposed a tax on incoming foreign
passengers to maintain a marine hospital, and a Massachusetts law requir
ing the master to file a bond that the passenger would not become a public
charge. The nine judges wrote eight opinions, indicating the confusion.
The Court divided, five to four.
Taney's opinion is striking.
5 5 How. 573
(1847) (that the states had the right to regulate the
sale of liquor even though coming from another state)
6 Charles River
Bridge v. Warren Bridge, 11 Pet. 420 (1837)
7
Cf. decision of Taft, C. J. in Truax v. Corrigan, 257 U. S. 312 (1921).
8(7/. opinion in Cooley v. Port Wardens, 12 How. 299 (1852), in which
Tf ney was one of the majority judges.
8 273 U. S. 34
(1927).
10 244 U. S. 205
(1917). The unhappy progeny of this case has seri
ously impaired the rights of longshoremen and harbor workers, who even
under the federal Act are threatened with the necessity of litigation over

of

.

.

an

issue of

jurisdiction,

state

or

federal.
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case,11 had it been followed and not overruled by the Bowman
case in 1888,12 would have made
unnecessary the Wilson Act,
the

Webb-Kenyon Act and the Reed Amendment, which prac
tically brought the law back to the point where Taney would
have left it, and then went beyond in enlarging state control
over the liquor traffic.
Taney's Court had no occasion to deal with the acute prob
lem as to how far the Federal Government may legislate for
the economic welfare of the country under the interstate com
merce

power.

to which the

The

before the Court involved the extent
clause limited the state's right to regu

cases

commerce

late by legislation matters which it considered necessary for
its own protection. No dogmatic formula could decide this issue
and in the solution of particular case problems the judges dif
fered

greatly. Possibly the fear of federal aids to business, or
of federal control of the slave traffic and slavery, impelled the
Jackson appointed judges to lean to the support of state power
unless it conflicted

with federal

At all events,
legislation.
public control of business,
did not feel it necessary strictly to limit state legislation by
virtue of the commerce clause.
Even into this problem there
was injected the embittered issue of
slavery, for when Missis
sippi sought in 1832 to prevent the further importation of
slaves, the members of the Court in vigorous dicta expressed
divergent views on the state's power thus to interfere with

Taney, who

was

not

averse

to the

interstate commerce.13
But if

Taney

merely a State's Rights man, how can
powerful federalizing opinions as Ableman
v. Booth,14 a landmark in constitutional law, denying the state's
power to interfere with the jurisdiction of the federal courts
over a federal prisoner; as Holmes v. Jennison15 affirming the
exclusive federal power over extradition; as Dobbins v. Erie
County 16 denying the state's power to tax the compensation of
a federal officer; as Almy v. California17 denying the state's
one

was

account for such

11

5

How.

577

(1847)

(sustaining the state's

power to

control the

liquor traffic).
12

Bowman v. Chicago and N. W. R. Co., 125 U. S. 465 (1888) (holding
liquor remains in interstate commerce until its arrival in the state
and its sale in the original package).
13 Groves v.
Slaughter, 15 Pet. 449 (1841), described in Swisheb, Roger
B. Taney (1935) 396-399.
"21 How. 506 (1858).
15 14
Pet. 540 (1840).
16 16 Pet. 435
(1842) (Taney concurred).
"24 How. 169 (1860).

that
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power to tax commodities

of the License Cases

leaving

the state.

[Vol.

24

Even in the first

18

he had shown an excellent appreciation
of the line between federal and state power over interstate com
merce, and denied the

right of a state to prevent the importation
liquor from other states.
In the Genesee Chief 19 Taney sustained the federal power
over all navigable waters, and breaking with the narrow view
of Marshall and Story in The Thomas Jefferson 20 that ebb and
flow were the criterion of the admiralty jurisdiction, had no
difficulty in extending widely the jurisdiction of the national
He also manifested an engaging willingness to
government.
overrule an earlier decision, when it was found to be unsound
or out of harmony with new conditions, a tradition since then
most usefully developed by the Court.21
If Taney is known as an upholder of the state's police power
in its encroachment on individual privilege, is he inconsistent
in his apparent respect for the rights of the individual against
invasion by government officials?
In his defense of free
in
his
defense
of
speech,22
private property against government
confiscation or official transgression,23 in his refusal to permit
even the President to suspend the writ of habeas corpus and
foreclose judicial redress of a person arrested by the military,24
he sustained the rights of the private individual in their most
In spite of his supposed sym
dramatic and difficult setting.
pathy for public control of private interests, he respected prop
erty rights, especially real property, and was not willing to
permit mortgagees to be deprived of their rights, after the
panic of 1837, by legislation cutting down the contract rights
And yet, so flexible
of creditors for the benefit of debtors.25
was his mind, that I venture to believe he would have joined
of

"5 How. 554, 576
19 Genesee Chief v.

(1846).

Fitzhugh, 12 How. 443 (1851).
(1825).
21
See dissenting opinion of Brandeis, J., in Washington v. W. C. Daw
son & Co., 264 U. S. 219, 235 (1924).
22
See the account of Taney's defense of Reverend Gruber, an Abolishionist, in Smith, Roger B. Taney: Jacksonian Jurist (1936) 178;
Swisher, op. cit. supra note 13, at 95, 414.
23 United States v.
Guillem, 11 How. 47 (1850) ; Mitchell v. Harmony,
13 How. 115 (1851).
24 Ex
parte Merryman, Fed. Cas. No. 9487 (C. C. D. Md. 1861).
25Bronson v. Kinzie, 1 How. 311 (1843). Taney thought that control
over the currency and the banks was a better method of protecting debtors
from the burdens of the business cycle. Probably this was hardly justified.
2�10 Wheat. 428
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upholding the Minnesota Moratorium legisla

in

tion of 1933.26

Nevertheless,

strongly was he convinced that Govern
imposed upon, especially by corporate inter
ests who usually draw their own charters, that he was averse
to any bargaining away of the police power, the power of emi
nent domain or the taxing power.27 The burden of proving the
derogation from the public right was thrown on the private
interest, and while a clear contract for good consideration for
exemption from taxation, for example, would be upheld,28 it
had to be made exceptionally clear that the exemption was ade
quately paid for and that no supervening right of the public
was impaired.
Thus, he had no great difficulty in finding, con
to
a
vociferous public opinion, that the charter of the
trary
River
Charles
Bridge Company must be strictly construed
against the private interest and broadly in favor of the public,
and that the failure expressly to grant the Charles River toll
bridge a long-term monopoly debarred it from claiming a legal
impairment of its rights by a competing concession to the War
ren Bridge, a free bridge.
"While the rights of property are
sacredly guarded," said Taney, "we must not forget that the
community also have rights, and the happiness and well being
of every citizen depends on their faithful preservation." That
compromise represents a general principle which has been con
tinually applied to a constantly evolving economic scene. By
thus weakening the effect of the Dartmouth College case,29
which seemed to make a property or contract right impreg
nable against legislative change, Taney gave a fruitful and in
The ri
deed conservative value to the term "vested rights."
to
violent
view
have
led
overthrow;
might
gidity of Marshall's
the flexibility of Taney's helped to produce a better-balanced
relationship between the private and the public interest, by
safeguarding the essence while subjecting to modification under
the police power or the reserved power of change in charters,
rights that require public control. It represented statesman
ship of a high order.
so

ment may also be

26

Home

(1934).

Building and Loan Association v. Blaisdell, 290 U. S. 398
dissenting judges relied on Taney's views in Bronson v.

The

Kinzie.
27

v. Debolt, 16 How. 416 (1853).
Knoop, 16 How. 392 (1853).
of Dartmouth College v. Woodward, 4 Wheat. 518 (1819).

Ohio Life Insurance Co.

2�Piqua Bank
29

Trustees

v.
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All this has been said to indicate how difficult and vain is

the

attempt to give

emancipated a mind as that of Taney
As a judge, Taney cannot be consid
ered a member of any particular school of economic or polit
ical thought.
But for the question of slavery, the period in
which he presided over the Court would have been anything
but the Tragic Era.
It was marked by territorial expansion
and by the beginning of large-scale industrial enterprise.
The
for
social
control
had
not
reached
the Court,
coming struggle
yet
as it did later under what the Marxians call monopoly and
finance capitalism. Hence the Court, though closely watched by
both conservative and liberal, was less concerned with the strug
gle between economic classes which today marks the most
crucial activity of the Court, than with the political balance
between conflicting interests of state and federal government,
of corporate assumption of public privileges and franchises, of
governmental interference with individual initiative.
Again,
except for the issue of slavery, the economic system, individ
ualism, and laissez faire, as vehicles of social progress, were not
seriously questioned. It was in the balance between the depart
ments of the government that the protection of the individual
was deemed to lie.
The modern function of the Court, as a
a

so

definite classification.

stabilizer of

social

forces

in

the face of immense

economic

But never
power, had not then arisen or been clearly sensed.
theless the beginnings of this economic struggle were even then

discernible, first, in the abortive and disastrous struggles over
slavery as a social policy, and then in the effort of corporations
to obtain control of economic processes against the restrictive
efforts of state legislatures and popular and individual protest.
Taney was purely a pragmatist, and though occupied mostly
with the question of political rather than social distribution of
power, nevertheless realized both the dangers involved in the
unlimited scope of corporate control and the necessity of public
regulation. The Federalists had considered that a state could not
deny a foreign corporation the privilege of doing business, and
preferred to regard the corporation as a person and citizen with
the constitutional protection accorded private individuals.
Taney took a different view, which for decades became the law
of the Constitution. While eschewing artificial barriers to cor
porate expansion beyond the state of incorporation, he never
theless supported the state's power to exclude a foreign cor

poration from

intrastate commerce,

as

well

as

the state's power
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regulation; and as against the state itself, the narrowest
corporate charters. If in the course of time
foreign corporations have gradually been saved from excep
tional discrimination by an expansive interpretation of the
equal protection of the laws clause, and the more recent doctrine
of unconstitutional conditions, the fundamental principles of
Taney's compromise between the unlimited right to do business
abroad and the unlimited right of the state to exclude still
stands. The lamented Gerard Henderson, in his excellent work
30
on Foreign Corporations
says of Taney's opinion in Bank of
of

construction of

Augusta

v.

Earle:

"The opinion in those cases, rendered in Chief Justice Taney's
vein, has generally been looked upon as the original fountain
The terse and
head of the law of foreign corporations in America.
best

quotable style of the opinion, its philosophical flavor, and its clear-cut
reasoning combined to give even the dicta of the Chief Justice an au
thority which was to stand unquestioned for half a century."

Notwithstanding Taney's fears of the dangers of corporate
wealth to the private citizen and to the community, he never
theless accepted corporations as part of the instruments of
commercial life and would not deprive them of judicial pro
tection for what he conceived their legitimate claims.
Taney
approved the trail-blazing decision of the Court, enabling a
foreign corporation to remove a case from a state to a federal
court when litigating with citizens or corporations of states
other than that of its creation.31

While this conclusion

was

violently objected to, then and since, and at the present day has
given rise to a formidable campaign to prevent removal from
the courts of states in which the

corporation does business, it

still remains the law.

Taney's support of contracts,

even

in the form of

a

charter

between the corporation and the state, led him to protect cor
porate privileges in a way which subsequent Courts found it
convenient to follow.

After 1868, they no longer had to rely
clause, but successfully invoked the due process
and equal protection clauses of the 14th Amendment as bul
warks against legislative interference with property and conon

the contract

so

Position

of

Foreign Corporations

in

American Constitutional

(1918) 42.
31
Louisville, Cincinnati & Charlestown R. R. Co.
497 (1844).

Law

v.

Letson, 2 How.
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tract, corporate

or

that this has been

individual.

Whether the

[Vol.
"liberal"

24

belief

not, it
public disadvantage is sound
be
said
that
in spite of Taney's objection to corporate con
may
trol of the country's wealth, the decisions of his Court laid the
a

or

foundations of the doctrines which protect it.
A number of

Taney's opinions in various departments of

constitutional law deserve special attention because of the con
tinuing influence they have exerted. Taney contributed greatly
to a better understanding of the scope of the judicial power by
two

significant decisions : Lord v. Veazie 32 and Gordon v.
United States33
In the former, in an opinion which cites no
previous authority, he laid down the fundamental line demarking the boundary between justiciable and non-justiciable con
troversies, so far as concerns the necessary legal and adverse
interest in judicial relief of the parties litigant. That case still
stands

as a

landmark in the discussion of the issues involved in

the moot case, the advisory opinion, and the justiciable contro
versy, which so greatly has occupied the Supreme Court in
recent years.

In the latter case, evoking the last opinion Taney
wrote, and adopted by the surviving members of the Court
after his death, he defined the necessity for finality of the judg
ment as a criterion of the constitutional exercise of the Supreme
Court's judicial power. He refused, for the Court, to take jur
isdiction over an appeal from a decision of the Court of Claims,
when the Supreme Court judgment was to be itself subject to
review by Congress or an administrative officer and was thus
left in the character of a recommendation only.
In recent years the Supreme Court has gone much beyond
the limitations suggested by Taney in refusing to perceive a
plaintiff's concrete interest or the adversity of interest in a
litigation before the Court, and has therefore declined juris
ever

diction in

a

appropriate

number of
for

judicial

32

8 How. 251

33

117 U. S. 697

cases

which the writer believes

determination.34

While the Court

were
nec-

(1850).
(1865) printed in 1885. See also Taney's opinion in
United States v. Ferreira, 13 How. 40 (1851) to the effect that the award
of a claims commissioner to a Spanish subject under the Treaty with
Spain of 1819 was not the decision of a court from which an appeal lay
Such a commissioner's
to a federal District Court or the Supreme Court.
award on a claim against the United States may be made reviewable by
an Executive officer, but not by a United States court.
Except for Hayburn's Case, 2 Dall. 409 (1792), no authority is cited.
34 New
Jersey v. Sargent, 269 U. S. 328 (1925) ; Liberty Warehouse v.
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essarily avoids the adjudication of cases in which its judgment
would be inconclusive,33 there seems little justification for re
fusing jurisdiction over cases in which the plaintiff has a
clearly economic or tangible interest which would be definitely
affected by the decision rendered, and where the defendant has
an equally clear interest adverse to that of the plaintiff.
Nor
is the issue non- justiciable because two governmental units,
such as the federal and the state governments, litigate the issue
of their respective jurisdictions over a concrete res.
In other
federal governments, such as Australia and Canada, this is a
frequent subject of litigation. While the Court has necessarily
built a number of defenses against the attempt to invoke an
inappropriate exercise of judicial power, such as the category
called "political questions," there seems no important reason to
exceed fundamentally the internal technical limitations on jus
ticiability laid down by Taney.
Taney also realized the inadequacy of judicial power in set
tling many of the issues that divide men. Possibly if he had
foreseen that the slavery question was to become an emotional
and moral issue, he might have found it preferable to avoid
passing on the constitutionality of the Missouri Compromise, as
a political question, and have thus greatly limited the hostility
aroused by the Dred Scott opinion.
In Luther v. Borden 36 he
wisely declined to assume jurisdiction over an issue which re
quired the Court to decide whether the Dorr Government or the
Charter Government of Rhode Island
ment of the state.

He adduced

was

the lawful govern

variety of cogent reasons why
of such jurisdiction would be impractical, for

the

a

assumption
produce chaos if the Court were to sustain
government that had been ousted or hold unlawful

it would

as

a

a

ment that wielded all

lawful

govern

the powers of administration.
These
were committed to political agencies like

questions, said Taney,
Congress, and the people, and the state, and could not usefully
become the subject of judicial enquiry. That decision had much
influence

on

the refusal of the Court to examine into the

con

stitutionality of the Reconstruction Acts and the weighty politGrannis, 273 U. S. 70 (1927) ; Willing v. Chicago Auditorium Association,
274 (1928) ; United States v. West Virginia, 295 U. S. 463
(1935).
35
Cf. Factor v. Laubenheimer, U. S. Marshal, 290 U. S. 276 (1933) in
which no extradition was ever accomplished.
3�7 How. 1 (1848).
277 U. S.
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ical powers exercised thereunder

by the President and executive
Taney
thought
improper for the Court to ven
ture to decide a boundary controversy between Rhode Island
and Massachusetts 37 on the ground that it involved an issue of
political jurisdiction and sovereignty and not merely rights of
property; but his dissent to that effect has fortunately not been
sustained and this potent field of dispute has been brought con
stantly to judicial cognizance. To the writer it emphasizes the
fact that the milder disputes between administrative officials
as to the boundaries of their respective jurisdictions in a con
crete case are a fortiori subject to judicial determination and
that United States v. West Virginia,38 however correct on the
question of original jurisdiction of the Supreme Court, should
not, it is believed, have been considered to involve a non-jus
ticiable controversy.
An example of Taney's caution and wisdom is found in
Kentucky v. Dennison39 where the State of Kentucky sought
to mandamus the Governor of Ohio for refusing to surrender
in interstate rendition a fugitive from justice.
The fact that
the indictment was for enticing a slave to escape might be
supposed to have enlisted the support of Taney and some of his
colleagues. Kentucky relied on the Act of Congress of 1793
which declares that "it shall be the duty of the Executive
authority of the State" to cause the fugitive to be arrested and
delivered to the agent of the demanding state. Realizing as a
philosopher the limitations of power and the unwisdom of its
exercise against large groups or public bodies, Taney remarked :
officials.

even

it

"The words, 'it shall be the duty,' in

ordinary legislation, imply

the assertion of the power to command and to coerce obedience.
But
looking to the subject-matter of this law, and the relations which the
United States and the several States bear to each

other, the court is
opinion, the words 'it shall be the duty' were not used as mandatory
and compulsory, but as declaratory of the moral duty which this com
pact created, when Congress had provided the mode of carrying it
of

into execution."

It

40

readily be imagined what difficulties would have been
given the word "duty" a mandatory con
notation and undertaken to enforce the duty by the exertion of
can

created had the Court

37

12 Pet. 657, 752

88

United States

(1838) ; 4 How. 591, 639 (1846).
Virginia, 295 U. S. 463 (1935).
How. 66 (1860).

39

24

4�

Id. at 107.

v.

West
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federal force.

Taney might have cited the testimony of Ham

ilton and Madison
a

859

on

the

impracticability

of

seeking

state and to expect from coercion useful results.

to

coerce

Madison

practicability of making laws, with coer
the States as political bodies, had been ex

remarked that "the
cive

sanctions, for
ploded on all hands." 41 Hamilton characterized it as "one of
the maddest projects ever devised
little less romantic than
the monster-taming spirit attributed to the fabulous heroes and
demi-gods of antiquity." 42 Yet today a system of international re
lations is founded on the theory that independent nations of the
world can be coerced by punitive measures called "sanctions"
and that pacifying results can thereby be produced. If we are
the heir of all the ages in the foremost files of time, how sadly
has our intellectual heritage been squandered. Those who see
in the Kellogg Pact an effective commitment and who, more
especially, so blithely urge the propriety of passing on alleged
breaches and of exerting retaliatory measures on such judg
ments are evangelically toying with war in a romantic cause
ideally calculated to produce general disorder.
The war with Mexico and its antecedents brought before the
Court several cases in which Taney had occasion to demonstrate
a wide and profound acquaintance with international law in its
relation to constitutional law. In one of these, Kennett v. Cham
bers,43 Kennett, an American citizen, had lent money in 1863 to
a Texas General, Chambers, to promote the revolution of the
Texas territory against Mexico. The consideration was an agree
ment by the General to convey certain real property in Texas
to Kennett. The suit was for specific performance of this agree
ment.
Although Texas was subsequently recognized as inde
pendent by the United States, Taney, in an analytical opinion,
evolved from the wealth and strength of a resourceful mind
rather than from authority, concluded that the contract was void
as against public policy and the avowed neutrality of the United
States, and that while such a contract of loan in a war between
two independent states might not be open to attack, Texas at
the time was a part of Mexico, under the treaties, laws and
declared policy of the President of the United States, and not
withstanding Texas' declaration of independence, the contract
.

41

2 Farrand, Records of the Federal

Convention, July 14, 1787)
42 16 Federalist (Scott, 1894) 90.
�14 How. 38 (1852).
.

.

.

Convention,

8-9.

(Constitutional
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was

for

an

either at law

American citizen void and illegal, unenforceable
or in equity.
Without tintinnabulary professions

of

high morality, Taney nevertheless enforced on American citi
the highest standards of correct conduct in the matter of
foreign relations. The opinion has found its way into the case
zens

books.
In Fleming v. Page,44 Taney examined the legal position of
territory in Mexico under occupation by American military
forces, and decided that such territory was not part of the
United States in a constitutional sense, although internationally
American authority temporarily prevailed there. He thus jus
tified the collection of duties on goods shipped, during the Amer
ican occupation, from Tampico to the United States, and took
occasion to delimit the powers of Congress and the Executive
in dealing with foreign territory under American military occu
pation. The opinion has remained an authority and was exten
sively invoked in the decisions in the Insular Cases. The opinion
is again built up on reason alone, for not a single authority or
precedent is cited. Taney's studies on the relation of the Exec
utive to Congressional power in time of war were later drawn
vigorous opinion on circuit in Ex parte Merryman45

upon in his

denying the President the power to suspend the writ of habeas
corpus and to subject a citizen to military trial when the civil
courts were still functioning, a conclusion for which Taney re
ceived complete vindication after the Civil War in Ex parte M&ligan.46
Taney's opinion in Jecker v. Montgomery 47 afforded him a
splendid opportunity to deal with the legal position of prize
courts under the Constitution, the relation of the Executive to
them, the function they performed and the legal effects of cap
ture and condemnation.

His command of the materials of inter

national law is that of

master.

a

This

was

also evidenced in his

46
on circuit, in which
opinion in the case of Ardrey v. Karthaus
he anticipates the precise ground of the award in the later "Ala
bama" claim against Great Britain, by saying :

"A neutral power is not at liberty to decide according
venience, whether she will perform her neutral obligations

�9 How. 603, 614 (1850).
Fed. Cas. No. 9487 (C. C. D. Md.

1861).
(1866)
4T13 How. 498 (1851).
45 Fed. Cas. No. 511
(C. C. D. Md. 1836).

45

�

4 WalL 2

.

to her con
or

not; she
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is bound to

perform them, and if she fails to do so, she becomes herself
responsible for the injury which she ought to have prevented."
In

a

number of

laid down

concerning
citizens.

cases

which have since become

principles of what is

leading-, Taney

called administrative law,
the relations of the state or its officials to private
now

In the

opinion in Beers v. State of Arkansas,40 he
pointed
leaning on prior authority that the suability
of a state depends upon its own consent, and that even though
once given, that consent is not a contract and may be withdrawn
or limited without impairing the contract clause.
He did not
take the position more recently and unjustifiably assumed in
dicta of the Court, that no government permits itself to be sued
out without

in tort and that the state is above the law.

This doctrine for
time delayed the enactment of statutes enabling the citizen,
injured by the tortious operation of the administrative machin

some

ery of

government, to sue for his injury; and while many states
opened themselves to suit in tort, notably New York,
still await the passage of the Federal Tort Claims bill, now

have
we

now

under consideration and refinement for
In the two

over a

decade.

v. Pauld
Stokes,50
ing
Taney's Court worked out the principles underlying the
distinction between the ministerial and discretionary duties of
executive officers of the Federal Government, the position of the

cases

of Kendall

and Decatur

v.

51

courts of the District of Columbia and the proper court to issue
a writ of mandamus to federal officials, determinations which
are

still authoritative.

Although Taney dissented in the first

the power of the Circuit Court of the District of Colum
bia (now the Supreme Court of the District) to issue mandamus,
case,

on

he accepted the decision in the second case as conclusive and
wrote one of his excellent original opinions on the scope of the

discretionary power of a Cabinet officer and its uncontrollability
by the judiciary.
Taney's significant judicial service to the nation became over
shadowed by the controversy over slavery.
Perhaps it is not
to
as
a
now
rehearse
his
important
judge in dealing
position
with this question. But it seems clear that he was not a slave
holder, was a thorough humanitarian, deplored slavery as an
49

20 How. 527

so

12

Pet. 524

(1857).
(1838) ; second

C. J.).
5114 Pet. 497

(1840).

case,

3

How. 87

(1845)

(by Taney,
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institution, and hoped, like Jefferson, to see it abolished by grad
ual peaceful efforts.
Unhappily, zealots prevented so wise a
solution.
In the slavery issues that came before the Court,
Taney was as objective and as judicial as he was in his other
cases.
He did believe as a lawyer that the status of persons as
free or slave was a matter of state law, that the Federal Fugitive
Slave Act was constitutional, and that no state could interfere
with the recovery under it of an escaped slave. In the division
of authority between state and nation, he upheld the rights of
each in their respective spheres. But unhappily he was tempted
by Judge McLean, dissenter in the Dred Scott case, to decide
more than was necessary for the adjudication of the status of
Dred Scott, and held not only that he was not a citizen but could
not become one, and that Congress had no power to prohibit
slavery in the Territories. Taney possibly believed that a judi
cial decision could settle the bitter conflict ; and while the people
of the United States have commendably trained themselves to
accept from judicial tribunals more vital decisions than the peo
ple of any other country, Taney over-estimated the power of a
court to settle issues that have become or been made by evan
gelists, moral and political. Taney thought the issue merely
legal, and wrote accordingly. Historically and legally, his deci
sion was probably sound, though it was unfairly misconstrued
But
and misrepresented and he himself disgracefully villified.
for the Abolitionists, whose excessive virtue could not withstand
the exigencies of caution, patience and tolerance, the issue might
have been settled by time or by constitutional methods. In
quirers into the origins of war and devotees of the theory of
"enforcing peace" will do well to study the psychology and prac
tices of the Abolitionists and the consequences of irritation and
of inflaming opinion as a way to peace. That the Court was able
to withstand the attacks made upon it is an evidence of its inte
gral and impregnable place in American political life. A volatile

people, without those factors of stability like monarchy or ageold tradition which some foreign peoples possess, needs and
should cherish a Court which by and large has performed its
functions with extraordinary ability and sagacity. Yet the fact
that it has become by adventitious circumstances and by judi
cial inflation of the due process clause the arbiter of social
policy and hence a third political chamber should induce the
in its own interest and for the perpetuation of the Con

Court,
stitution, to refrain from the

narrow

judicial dialectics which
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legislatively declared policies of the elected repre
sentatives of the people. Limitation,, not expansion, of power,
will be the best guaranty of the longevity of the Court. Among
the architects of its jurisprudence and of the constitutional
framework under which we live, few judges have erected to
themselves greater monuments than the pioneering opinions of
Chief Justice Taney.
overturn
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MARSHALL AND ROGER B. TANEY

Louis B. Boudin

*

I.

March 15, 1836, Roger Brooke Taney was confirmed by
United States Senate as Chief Justice of the United

ONthe

States Supreme Court, in succession to John Marshall, who died

July 6,

The juxtaposition of the two names, the most
judicial history, calls for a comparative ap
praisal of their respective contributions to our constitutional
system of government, and incidentally leads one to reflect on
the respective fortunes of these men
alike in many respects
and utterly different in many others both in their own times
as well as in history.
To begin with the latter first: The 100th anniversary of
John Marshall's accession to the Chief Justiceship was
celebrated, as no other event in our history, with the
possible exception of the 100th anniversary of the for
mation of the government itself.
In anticipation of the
the
American Bar Association, at its annual meeting
event,
held in August, 1899, at Buffalo, New York, created a special
committee to make arrangements for its proper celebration.
The committee was composed of the most eminent leaders of
the Bar, and every state in the Union, as well as the District of
Columbia and the territories, was represented in its member
ship. This committee issued "An Address to the Bench and
Bar of the United States" calling for the celebration of Febru
1
The call received an
ary 4, 1901, as "John Marshall Day."
on

1835.

famous in

our

�

�

*

Member of the Bars of the Supreme Court of the United States and

of the State of New

York; author of Government by Judiciary (1932),
Planning Constitutional? A Re-Examination of the Concept
of Public Interest (1933) 21 Geo. L. J. 253, 387, The Taxation of Govern
mental Instrumentalities (1933-1934) 22 Geo. L. J. 1, 254, and other articles
in various legal periodicals.
Is Economic

1

The text of this "Address"

was as

follows :

"Address of the National Committee of the
American Bar Association

on

New

To

the

Bench

and

Bar

of the

John Marshall

Day.

Orleans, February 4,

United States

1900.

:

"By direction of the American Bar Association, a committee composed
member from each State and Territory, and from the District of
Columbia, has been appointed by the Association in reference to the pro-

of

one
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enthusiastic response not only from the Bench and Bar, but
from other quarters.
President McKinley called the matter
to the attention of Congress, with the result that John Marshall

Day was celebrated as a national holiday, in which the national
government as such participated, as did most of the bar asso
ciations, as well as most of the law schools of the country. The
celebration on behalf of the nation was at the Capitol, in Wash
ington, and was participated in by the President of the United
States, the members of the Cabinet, all of the justices of the
United States Supreme Court, and the members of both houses
of Congress.
The principal address was delivered by Wayne
the
MacVeagh,
Attorney General of the United States.
The state celebrations were led by Virginia, Massachusetts
and New York.
The Virginia celebration was in the City of
posed celebration of 'John Marshall Day,' to take place on Monday, Feb
ruary 4, 1901, being the first centennial of the installation of that eminent
jurist as Chief Justice of the United States. A commemoration of this
event, and of the splendid career of Marshall in the great office which he
adorned for more than thirty-four years, cannot fail to be an occasion of
profound interest and importance to the American bench and bar. Soldier,
student, advocate, diplomatist, statesman, and jurist he was one of the
�

His fame is the
finest types of American manhood in its best estate.
heritage of the nation, and it is befitting that the whole country should
celebrate the

appointed day.
language of Judge Story, on the official announcement of
Marshall's death, 'his genius, his learning, and his virtues have conferred
an imperishable glory on his country, whose liberties he fought to secure,
He was a patriot and
and whose institutions he labored to perpetuate.
"In the

a

of

spotless integrity and consummate wisdom. The science
jurisprudence will forever acknowledge him as one of its greatest bene

statesman of

factors.

The Constitution of the United States

owes

as

much to him

as

single mind for the foundations on which it rests and the expo
sitions by which it is to be maintained; but, above all, he was the ornament
of human nature itself, in the beautiful illustration which his life con
stantly presented of its most attractive graces and most elevated attributes.'
"The committee has been charged with the duty of publishing this
address to the legal profession of the United States; also with the further
duty of preparing suggestions for the observance of the day on the part
of the State, city and county bar associations and other public bodies in
to any

the United States.
"The committee

charged with the duty of requesting the
recommending to Con
gress the propriety of observing 'John Marshall Day' on the part of Con
gress and other departments of the Government of the United States, and
of memorializing Congress to observe befitting ceremonies in honor of the
good offices of

was

also

the President of the United States in

great Chief Justice.
"It is

proposed that commemoration services be held

at the National

866
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Richmond, under the joint auspices of the Richmond Bar Asso
ciation and the Virginia State Bar Association. The principal
address at this celebration was made by Associate Justice Gray
of the United States Supreme Court, a native of Massachusetts.
The State of Massachusetts had

a

three-fold celebration in the

City of Boston: Morning exercises in the Supreme Judicial
Court, at which Chief Justice Holmes presided, and the prin
cipal address was made by the attorney general of the state.
An afternoon celebration at Harvard University, at which the
principal address was made by Prof. John Bradley Thayer, the
outstanding scholar of his day in the field of constitutional law
and history.
In the evening there was a dinner under the
auspices of the Boston Bar Association, presided over by Pro
fessor John Chipman Gray.
At this dinner the principal
speakers were Richard Olney, who had been Attorney General,
as well as Secretary of State, of the United States, and Profes
sor Henry St. George Tucker, Dean of the Law School of Wash
ington and Lee University, a Virginian. Apparently, Virginia
and Massachusetts were exchanging compliments, since John
Marshall, the Virginian, had his principal following in New
England. In New York State, the principal celebration was
at Albany, under the joint auspices of the Association of the
Bar of the City of New York and the New York State Bar
The Association of the Bar of the City of New
Association.
Capitol,

under the direction of the

Supreme Court of the United States,

with the aid and support of the co-ordinate branches of the government.
"It is also expected that the day will be properly observed on the

part of States and National courts, by the cessation of judicial business,
State, city and county bar associations participate in proper
exercises in such manner as to them shall seem most appropriate.

and that all

"Similar ceremonies

are

recommended to be held in all American col

leges, law schools and public schools, to the end that the youth of our
country may be made more fully acquainted with Marshall's noble life and
distinguished services.
"The American Bar Association leaves the execution of this national

celebration in the hands of the courts and the

public bodies named, and

the committee express the sincere hope that the celebration be national in
its character and imposing in its extent and fervor, and that it may have

hearty support of the secular and legal press of our country.
"The active co-operation of the respective Vice-Presidents and members
of local councils appointed by the association, with the respective members
of the National Committee, is respectfully requested and expected.
"On behalf of and by authority of the National Committee.
William Wirt Howe, Chairman,
Adolph Moses, Secretary."
the
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special delegation of 100 to attend the celebration.
At this celebration the principal addresses were made by John
F. Dillon and Chief Judge Alton B. Parker.
The principal addresses delivered at the numerous celebra
tions were afterwards published in three large volumes under
the editorship of John F. Dillon. This collection also includes
York sent

a

a

number of other famous addresses that had from time to time

Thayer's address, de
University celebration, was afterwards
small volume, published in the River
him
into
a
expanded by
and
is one of the best books ever writ
side Biographies Series,

been delivered

on

John Marshall.

Prof.

livered at the Harvard

ten

on

Marshall.

years later, the Bar celebrated the 100th anni
completion of John Marshall's twenty-five years
In the nature of things, this cele
of service as Chief Justice.
bration could not be on the same grandiose scale as the celebra
tion of Marshall's accession to the Chief Justiceship, even if
the temper of the times had not changed in the meanwhile.
But the temper of the time had changed, and there is no doubt

Twenty-five

versary of the

of the fact that in 1926 John Marshall's fame

zenith.

In

apparently

There

there.

was

not at its

fact, it was visibly declining. Nevertheless, there
were
celebrations of this lesser event here and
was

one

in New York City, under the

auspices

Lawyers' Club. At this celebration Dean Roscoe Pound
A comparison of the addresses
made the principal address.
of the

made at the first celebration with Dean Pound's address at the

extremely instructive, in that it emphasizes the
fact that John Marshall's star was certainly on the decline
later

one

is

in 1926.

Less than ten years later, July 6, 1935, occurred the 100th
anniversary of Marshall's death. The event passed by com
pletely unnoticed either in the lay or professional press, as far
as

I have been able to ascertain.

Not

an

editorial in any met

ropolitan daily, nor in any legal publication that I could find.
In 1935, Marshall was in total eclipse. McCulloch v. Maryland 2
and Gibbons v. Ogden 3 may still be cited in arguments before
the United States Supreme Court and in lesser courts as being
the authoritative exposition of the United States Constitution.
They were undoubtedly cited in the arguments on the National
Industrial Recovery Act which had been declared unconstitu2

4 Wheat. 316

39 Wheat. 1

(1819).
(1824).
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tional

a

little

over

a

But the

month before this anniversary.

people knew not Marshall. He ceased to be a name to conjure
with. If anything, he had become a name to execrate, at least
as

far

as

the "liberal" lay press was concerned, which ascribed
present-day ills of our constitutional system.

to him all the

And

even

the

professional

press

was

not

overly respectful

to

John Marshall's memory in this connection.
In my opinion, both the exaggerated praise of the orators
at the centenary

celebration

of

Marshall's

accession

to the

Chief Justiceship and his utter eclipse at the date of the cen
tenary of his death were unjustified, and must lead one to
the melancholy reflection that when we are not led astray by

passions we may be misled by the fashion of the day into
extolling or condemning a statesman without critical appraisal
or real understanding of his work.
What is true in the attitude of the public, lay and profes
sional, toward John Marshall, is also true with respect to Roger
Brooke Taney. It is, of course, impossible to forecast now the
attitude of the Bar, or of the people of the United States, toward
Taney in the year 1964. But there can be no question that the
present neglect of Taney, as manifested by the apparent lack
of general interest in the anniversary of his accession to the
Chief Justiceship, is utterly undeserved. Of course, it must be
our

remembered that any celebration of this event is in the nature
of a rehabilitation, when compared with the attitude of the

public toward him
thereafter.

at the time of his death and for

Which leads

us

to

a

some

time

consideration of the outward

aspects of the respective careers of John Marshall and Roger B.
Taney as they actually occurred and not as reflected 100 years
later.
In this respect, the two lives offer certain parallels as
well as diversities, which are well to remember in appraising
their careers as historical figures.
Both John Marshall and Roger B. Taney were the storm
centers of political controversy shortly before their accession
But neither the "XYZ" incident in
to the Chief Justiceship.
with it, is in any way com
connection
Marshall's
nor
itself,
in
our
events
history with the Bank War
parable as significant
Nor
that
with
celebrated struggle.
and Taney's connection
Mar
the
relation
to
have
did the "XYZ" incident
slightest
shall's subsequent career as Chief Justice of the United States
Supreme Court, while Taney's relation to the Bank War un
doubtedly left an indelible mark upon his subsequent life, and

was
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of great influence in

But

more

important

fashioning his
even

career as

Chief Justice.

than these facts is the difference

in the general political situation which led to, or accompanied,
their respective elevations to the Chief Justiceship.
I am not

referring to the difference in the general political situation in
the United States, but rather to what might be called the polit
ical balance of power. As far as the general political situation
is concerned, notwithstanding the fact that the United States
in 1835 was certainly different politically from the United
States in 1801, the two situations furnish a point of resem
blance between the two careers rather than a point of diversity.
Both John Marshall and Roger B. Taney came to the Chief
Justiceship as the result of "revolutions", the so-called "Revo
lution of 1800" in the

in the other.

one case

But Marshall's

and the "Jacksonian Revolution"

appointment

as

Chief Justice

was

the parting shot of the defeated and retreating Federalist
Army, while Taney's appointment marked the apogee of the
power attained

by the Jacksonian hosts.
similarity and contrast which marked their re
spective accessions to the Chief Justiceship is also to be noticed
in the close of their respective careers in that office. The sim
ilarity consists in the fact that each lost control of his Court
toward the end of his life, but there the similarity ends: In
every other respect, the closing periods of their respective
The

same

careers are

To

in marked contrast to each other.

begin with, there

drama connected with the

was

neither

national

closing period

nor

personal

of Marshall's

career

Indeed, there was no outstanding event of
The loss of power to the Jackany kind during that period.
sonians was gradual, and no case of outstanding importance
Nor was there any
served to symbolize that loss of power.
thing in what immediately preceded this loss of power to con
centrate upon the Supreme Court the attention of either con
temporaries or history. Brown v. Maryland* the last great
case
decided during Marshall's absolute domination of the
Court, while important, could not possibly compare in impor
tance with McCulloch v. Maryland,5 or Gibbons v. Ogden.s
Indeed, in a sense, it was merely a sequel to the first of these
Neither at the time, nor historically, could the second
cases.
as

Chief Justice.

4

12 Wheat. 419

5

4 Wheat. 316

6

9 Wheat. 1

(1827).
(1819).
(1824).
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The utter lack
compare in importance with the first one.
of any fundamental issue in the later case is shown by the only

case

dramatic incident connected with it, namely, the fact that it
argued for the State of Maryland by Taney, and that

was

Taney, who

was

on

the opposite side from Marshall, as it
was handed down, subsequently,

turned out when the decision

Chief Justice, officially stated his acquiescence in the doc
by Marshall.7 Nor was there anything dra
far
as Marshall was personally concerned, in his loss
matic, as
as

trine announced
of control

ferson,

over

his Court.

His great opponent, Thomas Jef

dead ; and so were most of the more active of
his opponents of that school.
And the opposition of the Jacksonians was more to the institution presided over by Marshall,
was now

and the power wielded by it, rather than to Marshall personally.
And while the claims of the conservatives during this period

that

Marshall was "universally beloved" is probably an
exaggeration, there can be no question of the fact that he was
certainly less hated at this time than during any other period
since his accession to the Chief Justiceship, certainly since
his opinion in Marbury v. Madison.8

Cases, 5 How. 504, 575 (1847), Taney said: "I argued
State, and endeavored to maintain that the law
of Maryland, which required the importer as well as other dealers to take
out a license before he could sell, and for which he was to pay a certain
sum to the State, was valid and constitutional; and certainly I at that
time persuaded myself that I was right, and thought the decision of the
7

the

In the License

case

in behalf of the

court restricted the powers of the State more than a sound construction of
But further and
the Constitution of the United States would warrant.
mature reflection has convinced me that the rule laid down by the
Supreme Court is a just and safe one, and perhaps the best that could
have been adopted for preserving the right of the United States on the one
hand, and of the States on the other, and preventing collision between
them."
(Italics Author's)

more

8

(1803).
acquittal, Burr went to Baltimore, where he was enter
The popular odium which attached
tained in princely style by Martin.
to Burr, however, followed him to that city, and involved likewise his
While
faithful counsel and the chief-justice who presided at the trial.
Burr was dining at Martin's house with a large company, they were
Hand-bills were posted throughout
serenaded with 'The Rogues' March.'
his Quid Majesty,
the city stating that effigies of Chief-Justice M
the chemist, and Lawyer Brandy Bottle, would be marshalled
B
for execution by the hangman at Gallows Hill, at 3 o'clock P. M., 'in con
sequence of the sentence pronounced against him by the unanimous voice
1 Cranch 137

"After the

,

,

of every honest man in the community.' Great fears were entertained of
a riot, and Martin's house was protected by the police; but the mob com-
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All of this is in

Taney's

career

as

sharp contrast to the closing period of
Chief Justice.
In a way, certainly to the

layman, that period was the most dramatic of his career, if not
the only dramatic period of that career. Very few, outside of
special students of the subject, are at all aware of the dra
matics which accompanied Taney's accession to the Chief Jus
ticeship. But almost every school child knows of the Dred Scott
case,9 if not of Ableman v. Booth 10 and Ex parte Merryman.11
Nor was Scott v. Sandford a decision of the United States
Supreme Court. In so far as such a thing is at all possible,
it was a personal decision of Roger B. Taney, in so far as the
country at large was concerned. The Supreme Court came in
for a good deal of abuse at the time, but most of it was concen
trated

on

the devoted head of the Chief Justice.

In the famous

Douglas-Lincoln debates, "Roger" was pictured as one of the
four conspirators who had engineered the decision, and the
other three named with him

were

not members of his Court.

In Lincoln's
Court.

picture of the great "plot," Taney personified the
And so he did to the rest of the country which was

opposed to the decision. Nor did the abuse and execration end
with Taney's life.
It followed him into the grave, and was
kept alive, indeed fanned into greater flame, by the Civil War
which followed shortly upon the decision.
In February 1865,
as the Civil War was drawing to a close, Charles Sumner said,
in the United States Senate:
"The name of Taney is to be hooted down the pages of history.
If you were asked to mention the incident of our history previous to
the Rebellion which was in all respects most worthy of condemnation,
.

most calculated to

cause

.

.

the blush of shame, and most deadly in its
say the Dred Scott decision

consequences, I do not doubt you would

and

especially the wicked opinion of the Chief Justice."

hooting was loud enough for a long time after that
speech was made, and has not quite died down yet. With the
The

and, proceeding to the appointed place, spent the
indignation by hanging the effigies of Burr, Blennerhassett, the
Chief-Justice, and Martin." Mr. Justice Ashley Mulgrave Gould, in 2
Lewis, Great American Lawyers (1909) 3, 32; (1912) 1 Geo. L. J., No.
2, p. 13, 17. For an account of Burr's trial see United States v. Burr, Fed.
Cas. Nos. 14,692-14,694 (C. C. D. Va. 1807)
9 Dred Scott v.
Sandford, 19 How. 393 (1857).
i<>21 How. 506 (1859).
11 Ex
parte Merryman, Fed. Cas. No. 9487 (C. C. D. Md. 1861).
mitted little violence;

force of its

.
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result that few people either understand Taney the man, or
appreciate his greatness as Chief Justice, or are in a position
to

appraise exactly his position in the development of the judi

cial power, which means the government of this country.
The two careers, viewed outwardly, may therefore be
marized in the

following

Each began his

series of

career

as

parallels

and contrasts

Chief Justice

as

sum

:

the result of

a

political revolution, and each lost his hold upon the Court as
the result of another political revolution, in the shadow of
which he spent his last years.
Each career may be roughly divided into three

periods of

a decade each, each of the periods having its own definite
characteristics, due to the political conditions of the time.
Marshall began his career under exceedingly adverse condi
tions, having been appointed by a defeated political party which
was never again to return to power.
Taney came to office after
the Jacksonian Revolution had solidified its position and after
it had withstood the serious test of the Bank War, and as the
culmination of the victory gained by the Jacksonians over the
Bank Party. As a result, Marshall's most famous opinion, that
in Marbury v. Madison,12 was a mere rear-guard action, sig
nificant because of the use made of it long afterwards, but
utterly barren of immediate results; while Taney's greatest
opinion, that in the Charles River Bridge case,13 was the final
triumph of Jacksonian democracy, and its effect was much more
important at the time than in the subsequent history of our

about

country.
But for Marbury v. Madison, Marshall's first period, com
prising nearly one-half of his entire Chief Justiceship, is almost
a barren waste; and, as already stated, Marbury v. Madison
was utterly devoid of any contemporary importance.
Taney's
first period, on the other hand, was the most fruitful one of
his entire career. While he will be chiefly remembered as the
author of the opinion in the Dred Scott case, his greatest con

tribution toward constitutional law

was

made in his very first

decision.
Marshall's greatest service to his country, his real signifi
cance as a moulder of our constitutional system, came during
his middle period, the period which began with McCulloch v.
121 Cranch 137
13

(1803).

Charles River Bridge

v.

Warren Bridge et

al,

11 Pet. 420

(1837).
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Maryland and ended with Brown v. Maryland.14 Taney's mid
dle period was a period of confusion in the country and of no
particular moment in his career as Chief Justice. During his
middle period, Marshall had firm control of his Court, while
Taney could have no control over a Court which had no cohe
sion of any kind, and was completely at sea over the public
issues confronting the country.
As a result, Taney was fre
quently in the minority during this period, and could not speak
in the name of a cohesive majority; while Marshall was only
once in the minority in an important case during his middle
period.15
We have already referred to the sharp contrast between
the closing period of Taney's career as compared with the same
period in Marshall's career. We may therefore close this com
parison by calling attention to the fact that the most dramatic
incident in Taney's career, the decision of the case with which
his name is identified in history, which occurred during this
closing period of his life, was the first application of the doc
trine announced by John Marshall in his first great opinion,
which is also the opinion with which his name will be most
closely connected historically, at least as far as the structure
of our constitutional system is concerned, as distinguished from
its content. For it was in Dred Scott v. Sandford 16 that Mar
shall's doctrine of the Judicial Power, announced in Marbury
v. Madison17 was actually used for the first time in a manner
to affect the destinies of our country.
II.

Marbury v. Madison," Marshall's
period would have been a barren waste. Some may think
that this is a rather large reservation; and so it is, viewed
historically. As so viewed, each of the two men here under
consideration opened his career as Chief Justice with the opin
ion which has had a most lasting effect upon our constitutional
history, thus furnishing an additional parellel, instead of a
I have said that "but for

first

14

McCulloch v. Maryland, 4 Wheat. 316, was decided in 1819. Brown
Maryland, 12 Wheat. 419, was decided in 1827.
isogden v. Saunders, 12 Wheat. 213 (1827), was decided toward the
end of this period, at the same term as Brown v. Maryland, 12 Wheat. 419
(1827).
16 19 How. 393
(1857).
"1 Cranch 137 (1803).
v.
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contrast, between these two careers. But, if the paradox be
permitted, this historical point of view is historically not per
missible, for it gives an utterly erroneous view of our history
as it actually occurred.
For the historical importance of Mar
bury v. Madison is largely fortuitous. I cannot go here into
a detailed discussion of the meaning of the opinion in Marbury
v. Madison, nor into an explanation of the position of that
case in our constitutional history.
I have discussed this sub
at
ject
great length elsewhere, and must therefore refer my
readers to that discussion.18 Here I must limit myself merely
to stating my point, which is this : While at a much later period
the power claimed in Marbury v. Madison was made use of by
others, and while undoubtedly it was made use of prior to that
by state courts, it was, as a matter of fact, never made use of
by the Supreme Court for over half a century, between Marbury
v. Madison and the Dred Scott case.
Clearly, a power that
had not been used for over half a century during the for
mative period of our government was not an actual power of
It was, therefore, at most, a dormant power,
government.
and there is no way of telling whether it would ever have been
revived but for its use by Taney in the Dred Scott case. And
if it had not been actually used ultimately by the Supreme
Court, its use by the state courts would probably have remained
of little significance. Whatever importance, therefore, attaches
now to Marbury v. Madison is the result not of its pronounce
ment in 1803, but of its use in 1857. Whatever historical sig
nificance attaches to Marbury v. Madison is, therefore, the
work not of Marshall's original doctrine, but of its revival by
Taney, and therefore belongs historically to the last phase of
Taney's career rather than to the first phase of Marshall's
career as

Chief Justice.
added that the opinion in Marbury v.
possibly compare with Taney's opinion in the

To this should be

Madison cannot

Charles River Bridge case,19 and in that respect the two

cases

contrast rather than a parallel. Notwithstanding the
great praise that has been lavished upon Marshall's opinion in
Marbury v. Madison, I believe it to be one of his poorest opin
are

a

ions, probably the poorest opinion he has written in any im
portant case, barring Fletcher v. Peck.20
is
19

20

i Boudin, Government by Judiciary (1932) 195-234.
Charles River Bridge v. Warren Bridge et al, 11 Pet. 420
6 Cranch 87

(1810).

(1837).
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This brings me to the consideration of another case of Mar
shall's first period which requires consideration here by way of

period as a barren
Fletcher v. Peck has been frequently referred to as one
of Marshall's great decisions, but I believe that a careful con
sideration of that case, and a checking up of the opinions of
the best men who have written on the subject critically, will
result in the conclusion that the case was neither great nor
glorious. The law laid down in that case is decidedly of the
worst possible sort, considered either logically or historically.
Of course, the mere fact that the opinion was bad law does not
necessarily make the case unimportant. The Dartmouth Col
lege case,21 for instance, was not very much better from the
point of view of the law it laid down, but that does not detract
from its importance in our constitutional law, since our Su
preme Court can make new law, quite irrespective of whether
the law laid down is good or bad, either logically or historically.
Such was the case with Dartmouth College v. Woodward. The
principle there laid down that a charter is a contract, and there
fore within the protection of the prohibition of the United
States Constitution against the impairment of the obligation
of contracts by state legislation, was a tremendously important
decision, in the sense that it was to have a great and lasting
And
influence on the development of our constitutional law.
were it not for the fact that Taney's opinion in the Charles
River Bridge case stopped the historical progress of the Dart
mouth College case by limiting its effect, there is no telling
what its ultimate effect might have been. But Fletcher v. Peck
had no such importance, and could not have had such conse
As a matter of fact, its entire historical importance
quences.
is as a prelude to the Dartmouth College case, and but for that
case it would have been of no importance whatever, since the
repetition of such grants as that involved in the Yazoo Land
The decision, therefore, that
Frauds was extremely unlikely.
a state grant is irrevocable is not at all on the same plane as

justification of

my characterization of that

waste.

the decision that

charter is

a

a

contract.

has, therefore, remained barren of real
results, except for the negative result of being a blot on Mar
Fletcher

v.

Peck

shall's character
which he

as

presided.

speaking, that the
21

well

as on

It is
first

Dartmouth College

v.

the record of the institution

case

over

small matter, historically
in which the Supreme Court of

certainly

Woodward,

no

4 Wheat. 518

(1819).
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state law unconstitutional should

have been not

only the legalization of one of the greatest
frauds in United States history but also an utterly unnecessary
and gratuitous adventure into a domain which, according to
the Court's

own theory of its powers, it had no business to
By so doing, Marshall not only exposed the Court to
serious charges reflecting on its integrity, but also inflicted
upon the judicial power, which he was attempting to rear, a
lasting and incurable wound, by showing the hollowness of the
pretence that the judiciary does not seek to arrogate to itself
powers which do not belong to it, and declares laws unconsti
tutional only when it is forced to do so by the inescapable di
lemma of deciding between a law and a constitution, when
action is made necessary in the ordinary course of doing justice
between litigants. The fact is that there were no real litigants
before the Court in Fletcher v. Peck, and that fact was as well
known to Marshall and his associate judges then as it is now
to all historians of the subject.22

enter.

22 On the
subject of the corruption involved in the transaction itself,
Beveridge writes: "A saturnalia of corruption was in progress in the
little village of Augusta, where the Legislature of Georgia was in session.
The leading men of that and neighboring States were on the ground urging
the enactment of the law in which all were interested.
Wade Hampton
of South Carolina was on hand. State and National judges were present.
James Wilson of Pennsylvania, Associate Justice of the Supreme Court of
the United States, was there with twenty-five thousand dollars in bank

bills.
"William Smith, Judge of the Superior Court of Georgia, added his
influence, receiving for his services as lobbyist thirteen thousand dollars.
Nathaniel Pendleton, Judge of the United States Court for that district,
urged the legislation and signed and issued the certificates for shares that
were given to the members for their votes.
"In such fashion was enacted the legislation which disposed of more
than thirty-five million acres of fertile, well-watered, heavily wooded
.

land at less than

one

and

one

half cents

.

an

.

acre.

.

.

.

"The

tidings of the corruption attending the second 'Yazoo' sale were
carried over the State on the wings of fury.
"Men who lived near Augusta assembled and marched on the Capitol
determined to lynch their legislative betrayers.
The grand juries of
every county in Georgia, except two, formally presented as a grievance
.

.

.

.

the passage of the land sale act of 1795.
"It came out that every member of the
.

.

.

.

.

Legislature who had voted for
the measure, except one, had shares of stock in the purchasing companies."
3 Beveridge, The Life of John Marshall (1916) 548, 549, 550, 559, 560,
561.
That the suit between Fletcher and Peck

was

deliberately pre-arranged,
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known
are

other

by

cases

name

even

decided

during this period are hardly
lawyers, and those that

to constitutional

known to the special student
or yield a negative result.

are

case

of The Bank

of

either innocuous in char

belongs
Deveaux,23 in

To the latter class

acter

the

877

the United States

v.

which Marshall held that corporations could not sue in the fed
eral courts, a decision which was expressly overruled by the

Supreme Court in Louisville Railroad Co. v.
Letson.2*
This decision was not merely an erroneous decision,
important as that would be in itself in view of the importance
of the subject, but, as I have shown elsewhere, the decision was
made for the deliberate purpose of avoiding the necessity of
passing on the far more important subject of the constitution
ality of the First Bank of the United States, under circum
United

States

stances which make the decision

shall's

a

serious reflection upon Mar

political courage.25

and that the

pre-arrangement

was

apparent from the

statement of facts

Beveridge
upon which the case was brought to court, is now undisputed.
quotes from John Quincy Adams' diary a statement to the effect that during
the first of the two arguments which were had in that case before the
United States Supreme Court, Marshall made a remark from the bench
3
which clearly indicated that he knew the sham character of the case.
Beveridge, op. cit. supra at 585. Justice Johnson adverted to this fact in

his opinion, but pretended not to believe it because of the high character
On this point Beveridge says:
of the counsel who presented the case.

patiently read these words. Far better had Justice William
v. Peck for what everybody believed it to be,
and what it really was, or else had refrained from raising the question,
than in these unctuous sentences to have shifted the responsibility upon
the shoulders of the attorneys who appeared before the Supreme Bench.
The conclusion seems inescapable that had not Jefferson, who placed John
son on the Supreme Bench, and Jefferson's Secretary of State and political
legatee, James Madison, ardently desired the disposition which Marshall
made of the case, Justice Johnson would have placed on record a stronger
statement of the nature of this litigation." (Italics Author's.) 3 Beveridge,
op. cit. supra at 592, 593.
23 5 Cranch 61
(1809).
2*2 How. 497 (1844).
25 See 1
Boudin, op. cit. supra note 18, at 262. How utterly impossible
it is for present-day writers on the subject to put themselves back mentally
into the age with which we are dealing here is best evidenced by the follow
ing remark of Mr. Warren in his discussion of the Deveaux case: "Had
the Court sustained the jurisdiction of the Circuit Court and decided the
important constitutional question involved, the course of legal history would
have been radically changed.
McCulloch v. Maryland would have been
anticipated by ten years; Congressional power to charter a bank would
"One cannot

Johnson denounced Fletcher
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On the other

hand, Taney's

concurrence

in the decision in

the Letson case, overruling

Marshall's decision in the Deveaux
case, was a courageous act, in view of his own role in the war
of the Jacksonians against the Second Bank of the United
States, which was by no means over at the time of the Letson

decision, and the growing opposition to the assumption of
power by the federal courts as part of the States' Rights doc
trine in connection with the coming struggle over slavery, in
which Taney's associations as well as personal sympathies were
with the party of States' Rights.
III.
As already
Justice

indicated, Marshall's really great period

as

Chief

rather brief one, covering a span of less than a
decade out of the 34 years of his Chief Justiceship.26 Nor were
all of the opinions written by Marshall during this period
was a

equally great. As I have had occasion to point out elsewhere,
some of the opinions were decidedly not in that category; nor
have been upheld; the long debates in Congress between 1810 and 1816
over this power would not have occurred; the charter of the old Bank
would probably have been renewed ; the tremendous difficulties in the financ

ing of the War of 1812 would have been obviated; the feelings of State
jealousy over the denial of the State powers of taxation would have been
less vigorous than they were ten years later, after a series of State laws
had been set aside by the Court. Truly, this decision in the Deveaux case
had a momentous effect, unforeseen by the Court at the time it was
1 Warren, The Supreme Court in
rendered by Chief Justice Marshall."
United States History (1922) 392.
Mr. Warren has completely forgotten at this point that when the sub
ject again became a matter of public moment, more than twenty years
later, a dozen years after the decision in McCulloch v. Maryland, the dis
cussion was just as hot, and the decision in McCulloch v. Maryland did
not prevent Jackson from vetoing the re-chartering of the Second Bank
of the United States on the ground of its unconstitutionality.
Nor did
the decision in McCulloch v. Maryland prevent Roger B. Taney, then Attor
ney General, from advising Jackson that such a charter was beyond the
powers of Congress, and from actually penning the passages of Jackson's
famous veto message of July 10, 1832, which asserted the unconstitution
ality of the Bank.
26 Viewed from an historical rather than a
biographical point of view,
this period was somewhat longer, commencing with the close of the War
of 1812 and the decision of the Supreme Court in Martin v. Hunter's
Lessees, 1 Wheat. 304 (1816), but the opinion in the latter case was written
by Story, and was not distinctly a Marshall decision, since the Court,
which included Jeffersonians, was united in the decision, if not in the
opinion. See on this point, 1 Boudin, op. cit. supra note 18, at 288.
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have they had any lasting or beneficial effect upon our subse
quent judicial history.27 We shall also see further below that
I do not consider the opinion in the Dartmouth College case as
anything to be particularly proud of. But, brief as was the
period here under consideration, and few the really great opin
ions rendered by Marshall, there can be no doubt of the fact
that this period was a really glorious one in Marshall's career,
and the opinions in question of the greatest importance in the
development of our constitutional system. After everything
has been said on every conceivable phase of the question, and
after all the decisions of the United States Supreme Court have
been carefully examined, I believe that most candid scholars
will conclude that the three greatest opinions ever written on
behalf of the United States Supreme Court were written within
the span of half a generation, and that two of them were writ
ten by John Marshall during the period under consideration.
These two are the opinions in McCulloch v. Maryland 28 and
Gibbons v. Ogden.29 The third opinion, the only one which I
believe belongs in this class, is that written by Taney in the
Charles River Bridge case. And I venture to assert, that when
all the three opinions are carefully considered it will be found

�

27

in 1

See discussion of

Boudin,
28

Sturges

op. cit. supra note

Professor Benjamin W.

v.

18,

Crowinshield and Ogden

v.

Saunders,

at 337.

Wright, Jr., of Harvard University, in

a

review of my Government by Judiciary which appeared in the Harvard
Law Review for May, 1932, expressed great surprise at my enthusiasm
for Marshall's opinion in McCulloch v. Maryland, apparently believing that
because I have taken a critical attitude toward others of Marshall's deci
sions I must be critically disposed toward all of them.
Professor Wright
and others who have taken a similar view, fail to appreciate that Marshall,
"The Supreme Conservative," as he was rightly called by his principal

biographer, and Marshall,
the building of our nation,

who had labored

consistently and well toward
necessarily one and the same Marshall,
and that one may be critical of the one while greatly admiring the other.
29 Some
people would give Marshall's opinion in Cohens v. Virginia,
first place. Viewed as literary compositions, people will differ as to which
of these three opinions should be preferred, everyone choosing
according
to his taste.
In its expression of the spirit of nationalism, the
opinion in
Cohens v. Virginia, may perhaps stand first, and that is
probably why
that opinion is often singled out as his best by those who think of Marshall
as
the great expounder of our nationalism.
But, viewed historically,
Cohens v. Virginia, could not have had the importance of either McCulloch
v. Maryland or Gibbons v.
Ogden, since the splendid opinion was followed
by an innocuous decision. Historically speaking, the opinion in Cohens v.
Virginia, cannot, therefore, be compared in importance with those in
McCulloch v. Maryland and Gibbons v. Ogden.
are

not
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probably to the astonishment of most students of the subject,
who have been taught to put Taney and Marshall in contrast
to each other
that they belong to the same order of states
manship not only quantitatively, so to say, but also qualita
tively: There is a common quality to the decisions as well as
a common flavor in the opinions.
What is this common quality?
at
Marshall's
two
great decisions, it will be
Upon looking
found that each, in its own way, decided that the government
of the United States has ample power to do the things which
the people of the United States, as a nation, may find it neces
The form
sary from time to time for their government to do.
�

in which the decisions

are

cast is that of limitations upon the

power of the states to interfere with the exercise of its proper
functions by the Federal Government, but their essence is the

assertion

of power.
form is rather important, in view of the subsequent
development of the judicial power. I have already called atten
tion to the fact that the most significant thing about Marbury
v. Madison is its non-user for more than half a century, during
the most formative period of our existence as a nation. It will
be recalled that many questions of constitutional power were
raised and hotly battled over during that period: The First
Bank of the United States; the Second Bank of the United
States; Embargo; Protective Tariff; Internal Improvements;
Louisiana Purchase; Annexation of Texas.
None of these
questions, with the exception of the Second Bank of the United
States, ever came before the United States Supreme Court for
adjudication, for it never occurred to anybody that they could
be so brought or adjudicated. Nor did it ever occur to anybody
to bring the question of the Bank of the United States before
the Supreme Court for adjudication in the ordinary way in
which the constitutionality of acts of Congress are tested now
adays. Not until a State acted affirmatively in derogation of
national power did the question come up before the United
This circumstance is significant of
States Supreme Court.
what the people and the profession, even those among them
who believed that the United States Supreme Court had the
ultimate power of interpreting the Constitution, considered was
the rightful function of that Court. Apparently, they believed
that the only time the Court could pass upon the question of
an invasion by the Federal Government of the powers of the
states was when the question was raised by some action on the
This
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one of the states, either in contravention of some act of
the Federal Government, as in the cases of McCulloch v. Mary
land and Cohens v. Virginia, or in derogation of some right of
the citizen under the Federal Constitution, as in the cases of

part of

Gibbons

Ogden and Brown

v.

v.

Maryland.

The affirmation

by

the Court of the power of the Federal Government, therefore,
necessarily assumed the form of a limitation of state powers.
In this respect these decisions differ fundamentally from such
decisions

as

those in Fletcher

v.

Peck and Dartmouth

College

v.

Woodward, which were limitations upon the powers of the
states, without any corresponding addition to the power of the
This point is of no small significance
Federal Government.
from the point of view of the career of John Marshall and his
place in United States history. There were two John Mar
shall: John Marshall the conservative Upholder of Vested
Rights, and John Marshall the Builder of the American Nation.
The union was not an organic one, but rather a "personal
union"

as

that term

was

used before the World War in

con

Austro-Hungarian Monarchy. And just as in
the old Austro-Hungarian Monarchy the "personal union" of
nection with the

the two

in

crowns

one

monarch did not prevent clashes between
so did not the two halves of

the two halves of the Monarchy,
John Marshall, the Conservative

the

on

one

hand, and the Na

the other, always complement each other or work
in unison in the building either of a great personality or of a

tionalist

on

great nation.

In

fact,

upon careful

analysis, it will be found

that John Marshall the Builder of the American Nation

greatly hampered in his
Conservative.

work

was

by John Marshall the Supreme

This will be considered further below when

we

Taney's decision in the Charles River Bridge
case.
For the present it is sufficient to say that Marshall's real
greatness in our constitutional history is founded upon those
decisions which augmented the powers of Government rather
come

to discuss

This

than those which limited them.30
shall

tvas

great

means

that John Mar

to the extent that his Nationalism neutralized

his Conservatism.
30 It seems to me that
Beveridge has done Marshall a great injustice
by stressing Marshall's character as "the Supreme Conservative" (See
chapter bearing that title in 4 Beveridge, op. cit. supra note 22, at 461),

if that were the main characteristic of his services as Chief Justice.
Conservative Marshall undoubtedly was, but that is only one aspect of his
character as Chief Justice, and I believe not the most important one, at

as

least not the

one

upon which his fame

as

Chief Justice is founded.
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This is best illustrated in what is perhaps by common con
decision, that in Gibbons y. Ogden. Notwith

sent his greatest

standing the common consent just referred to, there are few
people who really appreciate the importance of that decision,
the great courage that it required to render it, and the struggle
between the conservatism and nationalism involved in it.31

As

history of this case is usually put, one would imagine that
was a fight between Federalists and Jeffersonians, and
that the Federalist principles won over the destructive prin
ciples of Jeffersonianism, thus laying the foundations for the
growth of a real nation in the United States. Nothing is fur
It is true, of course, that what was left
ther from the truth.

the

this

of the old-fashioned Jeffersonians attacked Marshall's decision
in Gibbons

v.

Jeffersonians

Ogden.
were

But it is also true that the old-fashioned

almost

as

extinct at this time

as

were

the

old-fashioned Federalists.32

By the time the War of 1812 was over, and the Era of Good
Feeling had set in, the United States had embarked upon a
31

2 Warren, op. cit. supra note 25, at 57, gives a detailed account of
litigation, which, while accurate in its details, gives a wholly erroneous
impression of the subject; an impression, namely, that this was a contest
between Federalists and Republicans. Says he: "When the Court convened
in 1824, however, it found on the docket for argument the noted case of
Gibbons v. Ogden, 9 Wheat. 1, in which it was destined to express, in im
mortal terms, its views as to the broad extent of Federal power over
The issues presented by this case brought the Court
internal commerce.
once more into the political contest between the upholders of State-Rights
and the believers in a strong Federal Government; for it was urged, not
only to adopt a construction of the Constitution enhancing the power of
Congress over commerce, but also to hold invalid New York statutes which
had been warmly fostered by the leaders of the Republican Party.
The
Livingston-Fulton steamboat monopoly, whose fate was involved in the
case, had been created by Republican legislators, owned by Republican
statesmen and defended largely by Republican lawyers.
." As a matter
of fact, the Steamboat Monopoly united the conservatives of all parties in
defense of vested rights.
32 See
chapter on John Marshall and American Nationalism in Govern
ment by Judiciary.
Mr. Warren quotes one critical opinion of the deci
sion, that of John Randolph of Roanoke. He then adds: "Randolph's
view, however, was not generally held by his contemporaries. Throughout
the United States, the newspapers, regardless of political affiliation and
with few exceptions, highly praised the decision and rejoiced over the
destruction of the obnoxious steamboat Monopoly."
2 Warren, op. cit.
supra note 25, at 72.
(Italics Author's.)
How, then, was it "a contest
between Federalists and Republicans?"
Apparently our judicial history
is yet to be written.

this

.

.
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national career, of which McCulloch v. Maryland and Gibbons
It will
v. Ogden were the constitutional, legal manifestations.
be recalled that by this time the old-fashioned Federalists had

separatist and anti-national. The most extreme of
them, represented in the Hartford Convention, were ready to

become

secede from the Union.

And the old-fashioned anti-national
Madison

approved

the charter of the Second Bank of the United States.

But that

Republicans
did not
had
John

had

mean

disappeared

when James

that all of the characteristics of old Federalism

disappeared;

nor

that it did not

Marshall to render the

require

any courage in

decision in Gibbons

v.

Ogden.

true, that at this time it required very little courage to
render an ordinary decision in favor of Nationalism and
It is

against Separatism
as was
v.

v.

or

Rights, such
Maryland, or later

extreme States'

involved in McCulloch

v.

a

decision

in Brown

Maryland. The old Jeffersonians were dead when Gibbons
Ogden was decided, even though the Sage of Monticello was

still alive.

And the future advocates of Nullification had not

yet reached maturity.

But Gibbons v. Ogden was not merely
question between Federal Government and States' Rights, al
though that is the form which the decision took. The real diffi
culty in the case was that it involved a victory of the National
Interest over Vested Rights.
And that was quite another
matter from Marshall's point of view : It was certainly no easy
matter for the "Supreme Conservative" to decide against the
vested rights of the New York Monopoly, particularly since
that involved the overruling of a series of decisions by the
greatest legal authority of the day, and that authority the offi
cial spokesman of the remnants of Federalism, now become
Conservatism, of the country. Writers on the subject usually
refer to the school of "Marshall, Kent, and Story" as a school
of legal thought, the school of legal thought to which Marshall
belonged, and which was the prevailing school of thought
There undoubt
among the respectable lawyers of the country.
edly was such school and that school was synonymous with
a

the Conservative School.
The head of that school was Chan
cellor Kent, and the school itself is sometimes referred to as
the Kent School. Unquestionably, Kent was the most outstand

ing jurist of the country at that time, and Marshall himself
undoubtedly acknowledged Kent's headship of the school. And
it so happens that in giving his decision in Gibbons v. Ogden
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John Marshall had to overrule James Kent.33 And it

so

happens

that Kent not only made a very plausible and cogent argument,
but could appeal to successive acts of the legislature, which
was at that time considered of great binding force, as well as
to the

approval of this legislation by John Jay, the first Chief

Justice of the United States.34
An excellent account of the facts involved in this celebrated case,
protracted litigation between the parties in the New York
is
courts,
given in 4 Beveridge, op. cit. supra note 22, at 397. The im
33

and

of the

portant New York cases are: Ogden v. Gibbons, 4 Johns. Ch. 150 (N. Y.
1819) ; Livingston v. Van Ingen, 9 Johns. 507 (N. Y. 1812) ; and Gibbons v.
Ogden, 17 Johns. 488 (N. Y. 1820). In the course of this litigation, Smith
Thompson, who was subsequently to become Associate Justice of the United
States Supreme Court, wrote an opinion upholding the monopoly, in addi
tion to Chancellor Kent, who wrote two opinions on the same side.
Marshall was thus called upon directly to reverse Chancellor Kent.
It is difficult at this day to realize Kent's position as a jurist, and,
therefore, the courage it required to reverse him. Two of Marshall's asso
ciates, who were in doubt as to the correctness of his position in the Dart
mouth College case, consulted Kent before they agreed to accept Marshall's
position, even though both of these Judges were Republicans. See 4
Beveridge, op. cit. supra note 22, at 256. And even in our day, when
Marshall's reputation as a lawyer (even if not as a statesman), has been
considerably dimmed by the passage of time, Kent is still considered pre
See sketch of Kent's life in 2 Lewis, Great
eminent in our legal history.
American Lawyers (1909) 491, 492. The writer of this sketch, Professor
James Brown Scott, quoting two laudatory letters from Charles Sumner
says: "These two paragraphs, taken from one commonly considered to
represent the unemotional and intellectual type of New England, might be
extended indefinitely, but they sound at once the source and depth of
Kent's professional attainments and indicate his commanding, if not iso
lated position, in our jurisprudence. For it is as the Judge, preeminently,
the Chancellor and the Commentator, that Kent was known to his con

temporaries and it is as Chancellor and Commentator that he makes his
appeal to an admiring and grateful posterity.
"Comparisons are frequently drawn between Marshall and Kent, and
stress is laid upon the fact that the former divined the judgment from
the circumstances of the case, while the latter reached a conclusion based
upon a careful and painstaking examination and study of the authorities.

This is true, but it does not follow that Kent would not have reached
Marshall's conclusion had he trusted to the strength of his understanding.
It is, however, the fact that the one preferred to fortify his reason while
If to this rounded, universal,
preferred reason unadorned.
perfect equipment we add the ever present and continuous
claim of expounder of our law, the conclusion seems well-nigh inevitable
that Kent rightly assumes his place as the first figure in American Juris
prudence." (Italics Author's)
3* Kent introduced his
long and very able opinion with the following
the other

...

and almost

statement

:
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required great moral courage for the "Su
to overrule the Supremest Conservative
Conservative"
preme
And the real greatness of
in a matter affecting vested rights.
It undoubtedly

the decision lies not

only in the fact that in the allocation of the

powers of government between the states and the Federal Govcase is, whether the several acts of the Legis
passed in favor of the appellants, are to be regarded
as constitutional and binding.
"This house, sitting in its judicial capacity as a court, has nothing to
do with the policy-or expediency of these laws. The only question here is,
If we can satisfy
whether the legislature had authority to pass them.
ourselves upon this point, or, rather, unless we are fully persuaded that
they are void, we are bound to obey them, and give them the requisite

"The great

point

in this

lature which have been

effect.
"In the first

place, the presumption

strong in favor of their validity.

must be admitted to be

There

is

no

obvious

extremely

constitutional

or it would not so repeatedly have escaped the notice of the
several branches of the government, when these acts were under considera
tion. There are, in the whole five different statutes, passed in the years

objection,

1798, 1803, 1807, 1808 and 1811, all relating to one subject, and all grant
ing or confirming to the appellants, or one of them, the exclusive privilege
The last
of using steam-boats upon the navigable waters of this State.
Act was passed after the right of the appellants was drawn into question,
and made known to the Legislature, and that Act was, therefore, equivalent
to a declaratory opinion of high authority, that the former laws were
valid and constitutional.
The Act in the year 1798 was peculiarly cal
culated to awaken attention, as it was the first Act that was passed upon
the subject, after the adoption of the Federal Constitution, and it would
naturally lead to a consideration of the power of the state to make such
a grant.
That Act was, therefore, a legislative exposition given to the
powers of the state governments, and there were circumstances existing
at the time, which gave that exposition singular weight and importance.

It was a new and original grant to one of the appellants, encouraging
him, by the pledge of an exclusive privilege for twenty years, to engage,
according to the language of the preamble to the constitution, in the 'uncer
tainty and hazard of a very expensive experiment.' The legislature must
have been clearly satisfied of their competency to make this pledge, or they
acted with deception and injustice towards the individual on whose account
it was made. There were members in that Legislature, as well as in all
the other departments of the government, who had been deeply concerned
in the study of the Constitution of the United States, and who were masters
of all the critical discussions which had attended the
of its

interesting

progress

Several of them had been members of the State Conven
tion, and this was particularly the case with the exalted character, who
at that time was chief magistrate of this State (Mr.
Jay), and who was

adoption.

distinguished,

as

well in the Council

of

Revision,

as

elsewhere,

for

the

scrupulous care and profound attention with which he examined every
question of a constitutional nature." Livingston v. Van Ingen 9 Johns
507, 572, 573 (N. Y. 1812). (Italics Author's)
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ernment, Marshall put the power where it could be effectively

used, but also, and perhaps particularly, in the fact that it
made the Federal Government, in matters affecting interstate
The latter
commerce, free and untrammeled by vested rights.

aspect of the case has been overlooked, because the doctrine of
vested rights, announced but recently by Marshall himself in
the Dartmouth College case,

was

comparatively

at the time.

new, and its

But in view of

significance
appreciated
our subsequent judicial history, there can be no doubt of the
fact that that aspect of the case was at least equally, if not much
In fact, had the assigning of the power over
more, important.
was

commerce

to

not

the

Federal

Government been

fettered

in

the

shackles of vested rights, the country would probably have been
much worse off than if it had been left in the hands of the
states, bad as that would have been. For at that time there
was

no

Fourteenth Amendment, and the other states

of the

Union did not necessarily have to follow the example of the
state of New York with respect to the steamship monopoly,

although there

was

danger that

some

of the states, at least,

would do so, Louisiana having actually done so, thus giving to
the monopoly not only the great port of New York, but also the
most important port on the Gulf.
It
was

therefore fortunate for the country that Marshall
only a nationalist, but a nationalist who permitted his

was

not

nationalism to override his conservatism.

In consequence, he

gave the United States Constitution an interpretation which
emphasizes the power of the Federal Government to do things

rather than the limitations upon that power.35
opinion contended for in the text seems to be shared by Dean
Pound, as is evidenced from the following paragraphs with which
he concluded his commemoration address on John Marshall, at the Lawyers'
Club, mentioned above, which paragraphs are as follows : "It was the belief
of the framers of the constitution that they could do things, and through
Marshall believed that
this faith they did even better than they knew.
they had done things and that even greater things could come out of what
they had done. Thus he shaped the work of their hands to a picture of a
wise government, wisely using great powers for great ends. Nor has his
faith been misplaced. It is justified by the whole economic order of today.
"I submit that we need to approach the era of bigness of complexity,
of adjustment to a different type of life, of new mechanisms replacing the
familiar slow-going mechanisms of the past, of organized productive activ
35

The

Roscoe

ity and minute, efficient division of labor we need to approach such an
era with a large faith in our power to do things, with a large faith in
life and in human good will and in human intelligence; with a large faith
�
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IV.
The accession of Roger B. Taney to the Chief Justiceship
considered a "revolution" at the time, and endless were
the wailings of the conservatives, big and little. Extreme con
servatives, like extreme radicals, are apt always to see revolu
was

tions around the corner, or see them in the making when the
ordinary eye is not able to discern them. Both are therefore

likely to be surprised by the event, and this case was no excep
Fairly early in Taney's career as Chief Justice, many
former opponents began to realize that their fears had been
unfounded, and before he ended his career he was the chief
exponent of property rights in the country. This has led the
leading historian of the United States Supreme Court to make

tion.

some

sage comment

on

the fact that

who

men

come

to the Su

radicals usually end up as conservatives.36
preme
This is not the place to discuss the validity of this general
Bench

as

observation, but

a

careful study of Taney's

career

Justice will reveal the fact that it is certainly not
deduction from the career of that illustrious jurist.

as

a

Chief

correct

Both the

beginning and the end of Taney's career has been very largely
misunderstood by our historians, with the result that they see
a great change in his attitude toward our institutions which in
reality was not there.
Recent biographers 37 have pointed out that Taney had, in
fact, not changed his views on the subject of slavery, and the
in American creative and inventive

resources.
We need to keep our eyes
possibilities of can in our constitution instead of
developing the possibilities of the can'ts and adding new ones by amend

for

a

season

on

the

ment.

"Let

us

not do

mere

lip service

not in any forms of words.

to Marshall.

It is not his

phrases

His achievements
nor

were

his concrete decisions

of concrete causes merely that we should cherish for all time. These were
given shape and content by his spirit to meet the needs and solve the prob
lems of the society of his time. Political and legal and social starvation
are not in phrases and forms of words.
We shall do Marshall a grave
wrong if we take his phrases, his dogmas, his doctrines for things that
must stand fast forever. He knew that it is the spirit that
gives life, where
fixed ideas, rigid dogmas, inflexible doctrines stifle and kill."
(Italics
Author's)
36
Warren, op. cit. supra note 25.
37 See
Swisher, Roger B. Taney (1935); Smith, Roger B. Taney:
Jacksonian Jurist (1936).
Note

infra

by

Editorial Staff: These books

at 1046 and

1051, respectively.

are

reviewed in this Journal,
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attempt has been made to show that he had consistently fol
lowed a certain set of principles or legal theories from the
commencement of his

Chief Justice until the end.

career as

We

cannot enter here upon a discussion of the latter question in
detail, although it is this writer's opinion that the latter at

tempt has failed signally. But the reason for that is not the
lack of consistency in Taney's opinions during his entire career,
but rather the absence of those principles upon which his biog
rapher would base that consistency.38 Nor is absolute con
sistency at all possible in any statesman over a period of thirty
And this becomes doubly so under
years in a changing world.
our peculiar system of government, where the governing states
man must express his views in a fragmentary way in the dog
matic form of court opinions, which, of necessity, do not permit
the detailed elaboration of general principles, nor the employ
ment of those qualifying phrases which may take away the
rigidity from general principles when stated in another form.
38

chapters, taking up more than onebook, to an attempted analysis and explanation of
Taney's views on sovereignty in general, and another chapter, one of the
longest in the book, to a discussion of the subject of sovereignty in con
Professor Smith devotes three

fourth of his short

nection with the nature of

our

Union.

Smith,

op. cit. supra note

37,

at

22,

approach to an understanding
of Taney's career.
None of our statesmen were legal philosophers, and
our judges form no exception.
Taney, no more than Marshall, can be
understood by an attempted analysis of his views on sovereignty in the
abstract. The problem of state sovereignty within our Union is, of course,
a different matter, and a discussion of the subject cannot be avoided by
any Justice of the United States Supreme Court, nor by any biographer
attempting to give an account of the views of such a jurist. But even here
the approach from abstract principles will lead nowhere, as most of our
judges were not given to the exposition of abstract principles on the sub
ject; and such working principles as they had were liable to be changed
from time to time, in view of the changing exigencies of our history, or
82.

even

It is my

of

a

opinion that this is

local situation.

a

wrong

One of the best illustrations of this assertion

will be shown by a comparison of the respective views of Kent and Marshall
on the subject of interstate commerce, discussed in the preceding section
of this article. One will find it rather hard to discover any abstract prin

ciples of sovereignty either in Marshall or in Kent. But both, of course,
on the subject of state sovereignty within our
Union,
and since the views on this subject are supposed to follow either a "Fed
eralist" or a "State Rights" pattern, Kent and Marshall are supposed to
have been in agreement on the subject. Yet this led them to opposite views
on one of the most crucial questions of sovereignty under our
Constitution,
as exemplified in the respective opinions and decisions in the New York
Steamboat Monopoly Cases (Livingston v. Van Ingen, Gibbons v. Ogden)
had to have views

.
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At most, there may be

a

unity of conception

as

to the world at

deals.
large, or any particular domain with which the statesman
Chief
as
And that there undoubtedly was in Taney's career
And when carefully considered it will be found, much
to the surprise of those who gathered their information on the
subject from standard histories, that Taney's basic principles,

Justice.

consistently applied by him as Chief Justice, while differing
in some respects from those of Marshall, were not so radically
different

as

to make the transition from

one

to the other

a

real

revolution.
revolution in the transition from Marshall
two-fold origin: (1) the fact that Taney was

The notion of
to

Taney had

a

a

"radical" with respect to property rights, in con
trast to Marshall, who came to be regarded as the "Supreme
Conservative"; and (2) the supposed fact that Taney was a

considered

a

"States' Rights" man, in contrast to Marshall, who has been
It is this
regarded by historians as the great nationalist.
the two
between
contrasts
these
writer's opinion that
alleged

great Chief Justices were largely non-existent. Taney was not
a "radical" with respect to property, although he differed radi
cally from Marshall on the question of vested rights. But he
did not differ radically from Marshall on the question of na
tionalism, although, here, because of the peculiar kinds of
property and property interests that affected the consciousness
of statesmen during Taney's Chief Justiceship, there was per
haps less rigidity in the application by Taney of the principles
which he shared in common with Marshall.39
That there was a change in the attitude toward "property"
when Taney succeeded Marshall as Chief Justice is undoubted.
And the notion of

a

revolution in the transition

was

undoubt

edly enhanced by the fact that Taney's first opinion as Chief
Justice dealt with a subject in which his difference from Mar
shall was most marked, namely, the subject of vested interests
or vested rights already referred to.
And this difference was
further dramatized by the fact that the delivery of Taney's first
opinion was accompanied by two other decisions of his Court,
39

It is

interesting to note that although the supposed difference be
Taney is the keynote of this book, Professor Smith
finds himself compelled to state: "It is perhaps well to remember in this
connection that Taney and Marshall usually gave outward allegiance to
tween Marshall and

the

same

Smith,

principles,

but

op. cit. supra note

their

interpretation differed
(Italics Author's)

37, at 130.

at

vital

points."
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which overruled the

Marshall-Story element
the accompanying field of states' rights versus
combined effect of these three decisions

40

24

in the Court in
the nation.

was

The

to create the

impression of a complete reversal of the former course of the
Supreme Court.
Marshall's right to the title of "Supreme Conservative" is
based largely on his decision in the Dartmouth College case,
and Taney's reputation as a radical is based largely, if not
exclusively, on his opinion in the Charles River Bridge case.
These two cases, therefore, are our best means of appraising
the attitude of each toward what is loosely called "property
rights," and it is the looseness in the use of that expression
that has led to much of the misunderstanding on the subject
of Taney's alleged radicalism. As used by conservatives, "prop
erty rights" usually means either ancient, or inherited, or tradi
tional
in a word, past property rights. But, clearly, that is
an entirely incorrect way of viewing the institution of property
or the problem of property rights.
Property, as an institution,
is in a constant process of evolution, and unless our legal no
tions with respect to property evolve simultaneously, there will
inevitably arise a clash between the institution itself and its
legal counterpart. In a developing society, and particularly in
a rapidly developing society, there is a constant clash between
�

�

4<>
City of New York v. Miln, 11 Pet. 102 (1837) ; Brisco v. Bank of
Kentucky, 11 Pet. 257 (1837) ; Charles River Bridge v. Warren Bridge, 11
The Miln case involved the question of the right of a
Pet. 420 (1837).
state to pass port regulations, and it was claimed by the minority of the
Court, led by Justice Story, that it was ruled by Gibbons v. Ogden. The
decision in favor of the state was therefore taken by the Story adherents
as

an

attack

on

Marshall's doctrine

as

laid down in that celebrated

case.

The Bank, involved the prohibition in the United States Consti
tution against the issuance by the states of bills of credit, and the question
whether certain instruments issued by the Kentucky Bank came within

Brisco

that

v.

prohibition.

that the

case

was

Here, again, it was claimed by Story and his adherents
ruled by a Marshall decision, the decision, namely, in

Missouri, 4 Pet. 410 (1830), and the decision of the Court in favor
Bank, which meant in favor of the state power involved, was taken
to mean an impairment of the force of Marshall's decision in the Craig
The effect of these decisions was enhanced by the fact that they had
case.
all been pending for some six years, during which time, being a transition
period in the composition of the Court, no decision could be arrived at;
and it was asserted by Judge Story that the decision actually arrived at
Marshall having sat in all three cases
was contrary to Marshall's opinion,
when they were originally argued and had formed an opinion in the cases

Craig

v.

of the

which he

expressed

to his associates.
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property. And in this clash of the
various property interests legal notions and the apparatus of
inherited legal tradition is usually on the side of old property
forms. As a result, those who favor the newer property forms
But this is an entirely errone
are apt to be called "radicals."
ous view when the institution of property is viewed in its
evolution. Clearly, it is to the interest of property as an insti
tution that it should grow quantitatively and differentiate quali
tatively. In fact, the former is entirely dependent upon the
latter.
Where there is no qualitative differentiation of prop
erty, there can, in fact, be no quantitative growth of property,
except under very exceptional circumstances, such as the acqui
sition of new territories and similar entirely fortuituous cir
the long view of
cumstances. From the larger point of view
the subject
it is, therefore, in the interest of property as an
institution that the legal notions of property should keep pace
with the evolution of the forms of property. But it is the short,
not to say short-sighted, view of the question that usually
prevails in the legal academies, as well as in the courts of law,
both extremely conservative agencies.
Of course, in the long
old forms and

new

forms of

�

�

view cannot maintain itself against the onrush of
events, and the conservative mental attitude toward the insti
tution of property must ultimately give way to the interest of
run, such

a

that institution itself.

But in a country where politics assumes
the form of legal problems and court decisions based upon the
principle of stare decisis the lag is apt to be long, and the tran
sition, therefore, take the form of an abrupt, or "revolutionary"

change. Such was, in fact, the transition from the Dartmouth
College case to the Charles River Bridge case. The Dartmouth
College case exalted old forms of property and old property
rights, vested interests and vested rights, with the emphasis
on the vested, as against the requirements of the new forms of
property evolved by the economic development of our country,
and particularly the introduction of steam as a means of trans
portation.
The best way of studying the problem is by comparing Chief
Justice Taney's opinion in the Charles River Bridge case with
Justice Story's dissenting opinion. The difference in the men
tal attitude toward the problem may be best expressed by the
use of the now current reference to the "horse and
buggy age."
At that time that expression was to be taken literally. Mr. Jus
tice Story stood for the horse and buggy, literally speaking,
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while

Taney stood

for the

onrushing railroad. This diversity
legal minds. This

of social interest affected the cast of their

is

clearly apparent in

the selection of authorities which each

used to bolster up his opinion as to what the decision ought to
It is not an exaggeration to say that had the Marshallbe.41

Story school prevailed, the great expansion of our railroad sys
was to come less than a generation later, would
have been largely handicapped, if not actually made impossible.
Taney said as much.42 But, in order to justify his economic
predilections, he had to formulate a legal point of view, and
tem which

41

See discussion of this case in 1 Boudin, op. cit. supra note 18, at 385.
Taney closes his opinion in the Charles River Bridge case with the
following statement, which contains the real reason for his decision: "If
this court should establish the principles now contended for, what is to
42

become of the

numerous

railroads established

on

the

same

line of travel

turnpike companies; and which have rendered the franchises of the
turnpike corporations of no value? Let it once be understood that such
charters carry with them these implied contracts, and give this unknown
and undefined property in a line of traveling, and you will soon find the
old turnpike corporations awakening from their sleep, and calling upon
this court to put down the improvements which have taken their place.
The millions of property which have been invested in railroads and canals,
upon lines of travel which had been before occupied by turnpike corpora
tions, will be put in jeopardy. We shall be thrown back to the improve
ments of the last century, and obliged to stand still, until the claims of
the old turnpike corporations shall be satisfied, and they shall consent to
permit these States to avail themselves of the lights of modern science,
and to partake of the benefit of those improvements which are now adding
to the wealth and prosperity, and the convenience and comfort of every
other part of the civilized world.
Nor is this all.
This court will find
itself compelled to fix, by some arbitrary rule, the width of this new kind
of property in a line of travel; for if such a right of property exists, we
have no lights to guide us in marking out its extent, unless, indeed, we
resort to the old feudal grants, and to the exclusive rights of ferries, by
prescription, between towns; and are prepared to decide that when a turn
pike road from one town to another had been made, no railroad or canal,
between these two points, could afterwards be established.
This court
is not prepared to sanction principles which must lead to such results."
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 552 (1837).
Mr. Warren, in appraising the situation from the point of view of
the historian says : "Except among the irreconcilable opponents of Jackson,
the case was very soon recognized as a bulwark to the people in general,
as well as to all business men who contemplated investments of capital
in new corporate enterprises and who were relieved against claims of
monopoly concealed in ambiguous clauses of old charters. Coming, as it
did, just at the period when the new systems of transportation by railroads
and canals were first developing, the decision was an immense factor in
their successful competition; ..." 2 Warren, op. cit. supra note 25, at 298.
with
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that took the form of

a

doctrine of the relation of

private inter

which broke the fetters in which

est to

community interest,
College case had bound the community interest,
and incidentally broke the hearts of all conservatives, whose
mental vision was wrapped up in vested rights and vested inter
ests. The reason was a simple one, but one that is very fre
quently overlooked : The interests of the community are always
on the side of new forms of property, while the interests of the
possessors of old forms of property are always opposed to the
interests of the community.
This contrast between the property point of view and the
vested interest point of view, and Taney's favoring the former
as against the latter, is also illustrated by another case, less
known than the Charles River Bridge case, but almost equally
important, the little known Wheeling Bridge case.43 I have
discussed that case at considerable length elsewhere 44 and shall
therefore not discuss it at any great length here. A brief state
ment of the facts involved, and the decision of the Court, will
be found in the margin.45
On its face, the problem here inthe Dartmouth

43
Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 518
(1851).
44
See, 1 Boudin, op. cit. supra note 18, chapter entitled Rivers vs.

Railroads.
45

The facts in this

case

were

as

follows:

For

some

years

prior

to

1847, attempts had been made to obtain Congressional aid in the erection
of a bridge over the Ohio River at Wheeling, then Virginia, now West
Virginia. Those attempts proving unsuccessful, a corporation was organ
ized in that year to construct the bridge by private capital, under a charter
from the state of Virginia.
Thereupon the state of Pennsylvania, which
was controlled by the river-traffic interests, filed an original suit in the
United States Supreme Court against the bridge company for the removal
of so much of the bridge as had already been constructed, on the ground
that it was a public nuisance, in that it interfered with the free navigation
of the Ohio River.
After a preliminary struggle over the propriety of
the Supreme Court entertaining such an action, the Court took jurisdic
tion.
Chancellor Walworth of New York was appointed as Referee or
Commissioner to take testimony on the questions of fact involved.
The
Referee reported that the bridge, as then constructed, was a public
nuisance, because some vessels then operating on the Ohio River could
not pass under the bridge without either shortening their funnels or
their funnels so constructed as to permit of their being lowered
passing under the bridge. Upon this report the Supreme Court, in
an opinion written by Justice
McLean, held the bridge to be a nuisance and
ordered its removal, Chief Justice Taney and Associate Justice Daniel dis
senting. The legal point upon which the majority decision was based was
that Congress had exclusive jurisdiction over the navigation of the Ohio

having

when
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not that of property rights, but rather the question
rights versus national rights. In reality, however,
the struggle was between two forms of property the old
vested interests in river traffic as against the new and coming
railroad interests.46 It is interesting to note that in this strugwas

of states'

�

obstruction without Congressional permis
Taney's contention was that since Congress
the subject the bridge could not be held a nuisance

River, and that, therefore,
sion constituted
had not

a

legislated

under federal

law,

any

nuisance.
on

and that since the Federal Government had not acted

were free to act, and under state law the bridge
clearly legal since it had been expressly authorized by the state having
jurisdiction of the matter in the absence of Congressional legislation.
After the decision in the case Congress passed an act expressly legalizing
the bridge.
Nevertheless, an attempt was made to enforce the original
decision of the Supreme Court by a proceeding to punish the bridge com
pany for contempt of court, because it proceeded to finish the bridge in
violation of the decree of the Court. This attempt was defeated, however,
since, when the contempt case came before the Supreme Court, the Court
decided by a majority led by Chief Justice Taney that now at least the
bridge was legal. Justice McLean who had written the original opinion
declaring the bridge illegal persisted in his view that the bridge was illegal,
even though the original decision was based on the legal proposition that
Congress had exclusive jurisdiction to regulate navigation on the Ohio
River.
The decision in the second case is reported in 18 Howard 421
(1855).
46 Of
course, as is usual, the majority of the Court pretended not to
be interested in the economic struggle involved, and to decide the case on
purely technical legal grounds, but the real reason for the decision can be
gleaned from the following excerpt from the concluding portion of Mr.
Justice McLean's opinion: "However numerous these roads may be, there
can be no doubt that, like similar roads in other parts of the country, their
cars will be loaded with freight and passengers.
But it may not follow
that the Ohio and our other rivers will be deserted, or their business re
duced. We have an extent of river coast, counting both shores, exceeding
twenty-five thousand miles, through countries the most fertile on the
globe. This is a greater distance than the combined railways of the world.
That our railroads, as avenues of commerce, may develop our resources in
a greater degree than is now anticipated, must be the desire of everyone.
But the great thoroughfares, provided by a beneficent Providence, should
neither be neglected nor abandoned.
They will still remain the great

in the matter the states
was

arteries of

commerce.

...

If viaducts must be thrown

over

the Ohio for

contemplated railroads, and bridges for the accommodation of the
numerous and rising cities upon the banks of the river, it is of the highest
importance that they should not be so built as materially to obstruct its

the

commerce.

If the obstructions which have been demonstrated to result

are to be multiplied as these crossways are
needed, our beautiful rivers will, in a great measure, be abandoned. An
experience of forty years shows how much may be done in the structure
of steamboats, in the improvement of their machinery, and the propelling

from the

Wheeling Bridge,
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gle, the side of the old forms of property, the vested interests,
was taken by Justice McLean, who was the "High Tory" of
the Court, a remnant of the Marshall-Story school carried over
into the Jacksonian Court by the fortuitous circumstance of
political exigency. And it is even more interesting to note that

again Taney was on the side of the new form of property,
though that involved a decision against states' rights,
which he was generally inclined to favor, or at least is supposed

here

even

The real truth is that if there
Marshall
and Taney in the kind
distinction
between
any
of nationalism which each adhered to, it consisted in the fact

to have been inclined to favor.
was

that Marshall favored

generally

a

strong central government,

Taney's nationalism was of an economic character.
Taney, being the product of the Jacksonian movement, favored

while
the

kind

of

nationalism

which

the

economic

circumstances

which produced that movement required generally speaking
the development of internal improvements, which meant roads
�

transportation, in which the country then stood
It is perhaps unfair to Marshall to say that that
point of view was a stranger to him. But it is quite fair and
and

means

of

in most need.

accurate to say that it was not as marked in him as it was in
Taney, and that that was due, first to the fact that to Taney's

generation roads meant much more than to Marshall's, and, sec
ondly, to the fact that Marshall was hampered by his predilec
tions in favor of vested interests.

V.
This brings us to the much mooted question of Taney's exact
on the question of the State versus the Nation.
His

position
attitude

to be

hopelessly self-contradictory. Some of his
strongly nationalistic as any that Marshall
penned, while his general trend seems to favor states' rights.
No adherent of the school of "Marshall, Kent and Story" could
seems

decisions

are

as

power, to increase the

speed and the comfort of that mode of transporta
continued reduction of expense. But if the limit of advance,
in this respect, has already been passed, and a retrograde movement is

tion, under
necessary,

experience,

a

by rejecting the improvements recommended by ingenuity and
we close our eyes to one
great source of our prosperity. What

would the West

now

have been if steam had not been introduced
upon

rivers, and their navigation had not remained free? Without an outlet
for the products of a prolific soil and the instruments of mechanical
inge
nuity, the country could have made but little advance." Pennsylvania v.
Wheeling & Belmont Bridge Co., 13 How. 518, 576 (1851).
our
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have put the case of nationalism more strongly than Taney
has put it in Ableman v. Booth*7 for instance. On the other
hand, the Miln decision was vehemently denounced by Judge

Story, who claimed that Marshall had cast his vote on the other
side. Taney consistently favored the state as against the na
tion, in the License Cases, as well as in the Passenger Cases.*7 w
I believe that the explanation lies, aside from the mere question
of time which brought considerable change in this case, in the
difference of the national interest involved, as Taney viewed it.
In general, the economic development of the nation required
national supremacy therefore Taney favored it as a point of
departure. But under the particular political and economic
conditions then prevalent, the states were in a better position
to provide whatever economic regulation was needed and were
more inclined to do it than the national government.
Taney
therefore favored leaving this regulation in the hands of the
states, at least when the nation did not do any regulating. It is
at this point that Taney comes closest to Marshall: He, like
Marshall, favored that interpretation of the Constitution which
would permit the government to do things, instead of an inter
pretation which would hamper it.*s
�

�21 How. 506
47(a)

(1859).

License

Cases (Peirce v. New Hampshire), 5 How. 504
Passenger Cases (Smith v. Turner, Norris v. City of Boston),
7 How. 283 (1849).
48
Professor Swisher, while not emphasizing the point of view stated
in the text, seems to agree with it, or, at least, what he says would har
monize with it. In discussing Taney's attitude on the commerce clause of
the United States Constitution in his chapter, The Control of Commerce,
he says: "The question was not usually as to whether Congress could, if it
chose, regulate a particular kind of commerce. Congress during this period
enacted few commercial regulations which were challenged before the
courts. The point at issue was more likely to be whether a given business
affected by a state regulation was interstate or foreign commerce, and, if
so defined, whether the state regulation was unconstitutional merely because
Congress possessed the unused power of control.
"The question was important in view of the fact that if Congress
left commerce pretty much alone, and the courts interpreted the constitu
tional provision to prevent state interference with business related to inter
state or foreign commerce, such business would be largely free from govern
The courts, therefore, were in danger of becoming the tools
ment control.
of those businesses whose interest it was to escape regulation." Swisher,
(Italics Author's)
op. cit. supra note 37, at 393.
In Ableman v. Booth, the supreme national interest was that of peace
rather than ordinary economics, in addition to the fact that the particular

(1847)

The

; The
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This is best illustrated by Taney's decision in the littlecase of Genesee Chief v. Fitzhugh,*9 which this writer

known

considers, next

to the Charles River

Bridge

case,

Taney's great

much because of the brilliancy of the
opinion, but because of the great canon of constitutional inter
pretation there announced a canon which, if rigidly adhered
to, would make the United States Constitution the progressive
document which it ought to be, and undoubtedly was meant
est decision.

Not

so

�

by its framers and claimed to be by Marshall.30 The
legal question involved was a question of technical admiralty
law, but the economic question was of tremendous importance
to the developing system of transportation of this country.**

to be

regulation there involved

was

safer and

the nation than in those of the states,
that case.

more
as

effective in the hands of
shown by the facts in

was

Propeller Genesee Chief v. Fitzhugh, 12 How. 443 (1851). Professor
Swisher, whose book is very valuable, and whose judgments, on the whole,
are sound, has entirely failed to appreciate the importance of this case.
In fact, it is only mentioned cursorily in a footnote.
Swisher, op. cit.
Professor Smith mentions the case more than once,
supra note 37, at 409.
and states that it is one of Taney's six most important decisions. Smith,
op. cit. supra note 39, at 18.
Curiously enough, he, too, missed the real
significance of the case, believing that its principal significance lay in
Taney's break with the rule of stare decisis. Smith, op. cit. supra note 37,
at 61, 99.
50 This I take to be the true
meaning of the oft-quoted but seldom
heeded passage of Marshall: "This provision is made in a constitution
intended to endure for ages to come, and, consequently, to be adapted to
the various crises of human affairs."
McCulloch v. Maryland, 4 Wheat.
316, 415 (1819).
(Italics Author's.) And an eloquent warning against
the current interpretation of the Constitution is contained in the closing
passage of Marshall's greatest opinion, in which Marshall said: "Power
ful and ingenious minds, taking as postulates that the powers expressly
granted to the government of the Union, are to be contracted by construc
tion into the narrowest possible compass, and that the original powers
of the States are retained, if any possible construction will retain them,
may, by a course of well-digested but refined and metaphysical reasoning
founded on these premises, explain away the constitution of our country,
and leave it a magnificent structure, indeed, to look at, but totally unfit
for use." Gibbons v. Ogden, 9 Wheat. 1, 222 (1824). (Italics Author's)
51 This
case, decided in 1851, was brought in the federal courts upon
a claim growing out of a collision between two boats on Lake
Erie, and
the question involved was whether or not the federal courts had jurisdic
Jurisdiction was claimed under an Act of Congress
tion of the action.
passed February 26, 1845, extending the jurisdiction of the federal courts
so as to include this class of actions when arising on the Great Lakes and
the navigable waters connecting the same.
This Act was attacked as
i9
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As usual, Taney favored the new against the old, and placed
the growing transportation system of the country in the hands
of the national government, where it properly belongs, even

though it required not only the discarding of a Marshall-Story
doctrine, but also the overruling of a settled rule of law, backed
by explicit decisions of the United States Supreme Court itself.
More than that, it had to be done in the face of the admitted
correctness of the decisions thus overruled.
This decision, unlike the Charles River Bridge case deci
sion, involved a real revolution in the legal sense. Taney's
opinion in the Charles River Bridge case pretended not to touch
Marshall's decision in the Dartmouth College case, even though
it undoubtedly limited its application. But in the Genesee
unconstitutional

on the ground that the admiralty
jurisdiction of the
United States, under which the power of Congress to legislate on the
matter was claimed, was limited to those waters which were affected by
the ebb and flow of the ocean tides.
The United States Supreme Court

had

previously held that the admiralty jurisdiction of the Federal Govern
so limited by the Constitution.
The principal decision was made
in the case known as The Thomas Jefferson, 10 Wheat., 428 (1825), while
John Marshall was Chief Justice, in a unanimous decision on an opinion
written by Justice Story. This decision was followed by the United States
Supreme Court in the case of Steamboat Orleans v. Phoebus, 11 Pet. 175
(1837). This decision was also unanimous and the opinion was again
written by Justice Story. But the Court was now presided over by Taney
and was the same Court that had decided the Charles River Bridge case
and the accompanying cases which constituted the "revolution" discussed
in the earlier portion of the text. Thus both the Marshall and the Taney
In his
Courts were committed to this doctrine by unanimous decisions.
opinion in the Genesee Chief case, Taney conceded that when the framers
of the Constitution gave the Federal Government jurisdiction in all cases
of "admiralty," that expression was understood to mean waters which
"At the time the Constitu
were affected by the ebb and flow of the tide.
tion of the United States was adopted," said Taney, "and our courts of
admiralty went into operation, the definition which had been adopted in
England (i. e., that admiralty jurisdiction was limited by the ebb and
flow of the tide) was equally proper here." But, said he: "It is evident
that a definition that would at this day limit public rivers in this country
We have thousands of miles
to tide-water rivers is utterly inadmissible.
of public navigable water, including lakes and rivers in which there is no
tide. And certainly there can be no reason for admiralty power over a
public tide water, which does not apply with equal force to any other
public water used for commercial purposes and foreign trade. The lakes
and the waters connecting them are undoubtedly public waters; and we
think are within the grant of admiralty and maritime jurisdiction in the
Constitution of the United States." The Propeller Genesee Chief v. Fitzhugh, 12 How. 443, 455, 457 (1851). (Italics Author's.) In other words,
Taney conceded that when the framers put "admiralty jurisdiction" into

ment was

Chief
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case

there

was no room

for either

quibbling

or

any honest

by the
opinion.
But
it
meant.
said
what
Marshall
meant
framers undoubtedly
that
come
in the face of all that, Taney said that the time had
the Constitution should mean something else, and so decided.
It required great courage to do it.
But, more important, it
and
a
statesmanlike
statesmanlike
conception
vision,
required
of the province of a constitution. The conception was the same
as that of Marshall in his famous statement in McCulloch v.
Maryland, but it is greatly to be doubted whether Marshall

difference

The

of

Constitution

as

written

would have had the courage to make the same use of this
acknowledged principle. And the reason for it was the fact
that Marshall's view of property
Taney's view of property was an

stationary
evolutionary one.
was

a

one, while

Of

neces

sity, their views of government, and therefore of the meaning
of the United States Constitution, differed.
Marshall had a
static view of the Constitution, with all his grandiloquent asser
tion that it is meant "for ages to come." While Taney had an
evolutionary view of our great charter of government, for the
reason

that if this charter

was

to endure for ages, and there

cover the institution of property as it evolves from age
to age, the meaning of the Constitution had to be taken as of
the time when it was being applied rather than as of the time

fore

when it

was

adopted.

Taney

was,

therefore, not fazed by the

fact that when the framers of the Constitution gave the Fed
eral Government jurisdiction over admiralty cases, admiralty

limited by the ebb and flow of the tide, while he was chang
ing the meaning of that constitutional power to cover transpor
tation on the Great Lakes and the river system of the west. His
was

to the contention that the Constitution

answer

meant

some-

Constitution they had meant jurisdiction over waters
by the ebb and flow of the tide. He also conceded that the deci

the United States

affected

sions of the courts under the Constitution which
tution

so

construed the Consti

right at the time they were made. He claimed, however, that
because of the changed conditions of the country, the meaning of the grant
should be changed so as to include not only what the framers actually gave
under the circumstances known to them, but what they would have given
were

under the

new

conditions had the Constitution been framed under the new
The meaning of the Constitu
ones.

conditions instead of under the old

to this interpretation, lies not in the words used but in the
for the words used, and the words must, therefore, be given different
meanings at different times, in accordance with the conditions prevailing
at the time of the decision.

tion, according

reason
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thing else in 1787, which he did not attempt to deny, was : It is
true that is what it meant in 1787, but the reason for it was
that the economic conditions of the United States
that that

was

stitution.

Therefore, the Constitution

were

such

But our
national purposes.
economic conditions have changed, and a greater power is
needed in order to accomplish the purpose which the framers
had in mind when they put the admiralty clause into the Con
meant when it

enough for

was

our

now means more

than it

written.

Needless to say, had this view of the Constitution been fol
lowed consistently by Taney's successors, the entire course of
constitutional development would probably have been dif
course.
Unfortunately, it be
came one of those sad things that "might have been."

our

ferent from its actual historical

VI.
In
room

a

brief study like the present one, there is, of course, no
a detailed examination of Taney's many opinions in

for

volving various subjects. On the whole, the three cases consid
ered give a fair indication of Taney's attitude toward the two
main problems involved in our constitutional law, the attitude
toward property rights and the question of the respective
spheres of competency of State and Nation. With respect to
the latter, it cannot be asserted categorically that every one
of Taney's decisions is absolutely consistent with every other
one.
In the period of confusion which marked the middle pe
riod of Taney's Chief Justiceship that was hardly possible.52
Nevertheless, it may be asserted that on the whole he steered
a steady course favoring that organ of our dual system of gov
ernment which seemed most conducive to the effective

use

of

governmental powers.
As to his attitude toward property, and particularly on the
problem of acquired contractual rights, it should be added that

notwithstanding his favoring of an evolutionary point of view
of property as against the vested interests' point of view, he
favored the latter point of view when it did not, in his opinion,
Two
interfere with the interests of new forms of property.
cases are of particular significance in this connection, Ohio Life
Insurance Co. v. Debolt, taken in conjunction with the accom52

See,

1

of Confusion.

BOUDIN,

op. cit. supra note

18, chapter entitled The Period
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Knoop, and Bronson v.
Kinzie.53
regarded by some
River Bridge
Charles
the
of
as a deviation from the doctrine

parrying

case

of

Piqua Branch Bank

The first of these

cases

v.

has been

case, and somewhat in the nature of

throw-back to the doc
This claim is valid if we

a

trine of the Dartmouth College case.
regard the Charles River decision in the light in which it was
regarded at the time it was announced, that is to say, as a denial
we regard Taney's
property as against
from that point of view,

But not so if
of the rights of property.
a
dictated
as
long view of
by
being
position

short view of the same. Looked at
vested property rights were only to be interfered with when
their maintenance threatened the proper course of economic
development, or whenever some other paramount social interest

a

involved.

was

But in

so

far

as

compatible with the paramount

social interest, property rights were sacred. Whether or not
there was any clash between the individual rights and the com
munity rights in any particular case of necessity involved a

balancing of interests. In arriving at a proper conclusion it
was, sometimes, necessary to give due consideration to Justice
Story's argument in his dissenting opinion in the Charles
River Bridge case, that unless investors were sure to get what
they expected to get when making the investment they would
be loath to invest. The working rule which emerged from these
considerations when applied to the question of what rights
were protected by a charter was this: A charter was to be
strictly construed with a view to the protection of the public
nothing therefore passed by implication. But when the provi
sions of the charter were explicit, and were not so unreasonable
as to endanger the future course of economic development, they
were to be maintained.54 Therefore, an exemption from taxation

�

53

Debolt, 16 How. 416 (1853); Piqua Branch
(1853) ; Bronson v. Kinzie et al, 1 How. 311
The first two cases involved a question of the exemption of banks
(1843)
from taxation by reason of provisions, or claimed provisions, in their
Bank

Ohio Life Ins. Co.

v.

Knoop,

v.

16 How. 369

.

charters

or

the laws under which they were incorporated.
Bronson v.
come to be known as a "moratorium" law, that

Kinzie involved what has

is to say, a limitation of the right of foreclosure and sale under a mortgage.
The law in question had been passed in order to meet an emergency created

by

an

54

economic
In the

depression.

of his opinion in the Ohio Life Insurance Co. case,
Taney said: "Nor does the rule rest merely on the authority of adjudged
cases.
It is founded in principles of justice, and necessary for the
safety
and well being of every State in the Union. For it is a matter of
public
history, which this court cannot refuse to notice, that almost every bill
course
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contained in

a

charter will be valid if it is limited to

a reason

able number of years.
It will be invalid if granted in per
petuity. We may approve or disapprove of the particular appli
cation made of this

rule, in the particular

case, under the cir

cumstances, but it seems a sensible rule. Needless to say, it is
poles apart from the rules enunciated and applied in Fletcher

of Dartmouth College v. Woodward.
a different class, and less defensible
than the decision in the Ohio Life Insurance Co. case. It deals
with the perennial subject of debtors' relief in times of crisis,
and involved the endless maze of circuitous and wholly artifi
cial reasoning which that class of legislation has come to repre
sent in our system of constitutional law.55 It is in the tradition
of Marshall's opinion in Sturges v. Crowninshield,� and is
rather surprising in an avowed Jacksonian.
It certainly does
not exhibit any trace of radicalism with respect to property
rights, at least when founded on private contract. It may have
been a throw-back to Taney's early Federalism, and it certainly
proves that he was no "radical" in the ordinary sense of the
word, and that property rights, generally speaking, were as
sacred to him as to Marshall.
Except for his decision in the
Dred Scott case, and the later decision in Ableman v. Booth,
v.

Peck and Trustees
Bronson

none

v.

Kinzie is in

of his decisions

was more

criticized at the time.57

rate, it proves conclusively, if further proof
for the

were

At any

necessary,

incorporation of banking companies, insurance and trust com
panies, railroad companies, or other corporations, is drawn originally by
the parties who are personally interested in obtaining the charter; and
that they are often passed by the Legislature in the last days of its ses
sion, when, from the nature of our political institutions, the business is
unavoidably transacted in a hurried manner, and it is impossible that every
member can deliberately examine every provision in every bill upon which
he is called on to act." Ohio Life Insurance & Trust Co. v. Debolt, 16 How.
416, 435 (1853). Nevertheless, he held that if the tax exemption is limited
in time, it would be upheld, and cannot be attacked on the ground that
the state was improvident in granting it.
55
See, 1 Boudin, op. cit. supra note 18, chapter entitled Impairment
of Obligation of Contracts.
56 4 Wheat. 122
(1819).
57 "This
opinion of the Court in the Bronson case aroused great
antagonism in the Western States. In Illinois, a mass meeting was held
which resolved that the decision ought not to be heeded, called on Illinois
officials to withstand the findings of the Court or resign and declared that
they would resist peaceably or forcibly as might be necessary." 2 Warren,
op. cit. supra note 25, at 378.
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that the difference between Marshall and Taney was not in
their general attitude toward property as such,58 but in Taney's

readiness, in contrast to Marshall, to limit the existing propsuggests that property in land, or which repre
land, particularly when held by an individual instead
of a corporation, was more sacred to Taney than other forms of property,
certainly more than property connected with the corporate form of indus
In explaining Taney's decision in the Bronson case
trial organization.
he says: "Property in land and mortgages, the kind of property with
which Taney had been most familiar as a product of a plantation country,
had for him a sanctity not possessed by interloper corporations or by liquid
wealth in the hands of banking and mercantile classes. Attempts of states
58

Professor Swisher

sented

an

interest in

to interfere with

mortgage claims to relieve the stress of deflation in

adamant in opposition."
Swisher, op. cit.
in keeping
sounds
and
is
at
386.
This
note
certainly
37,
plausible,
supra
It seems to me, however, that the
with Taney's other acts and decisions.
a

depression period found him

Taney's conception of the economic
Two pages
or industrial, or mixed.
farther, and still speaking of the same decision, Professor Swisher says:
"Taney's decision that debtors must be required to observe the letter of
their contracts, however much they were damaged in doing so, was of
course consistent with his belief that every man should pay his debts, and
with his belief that business cycles need not be feared if the country were
to rely exclusively on a specie currency, and were to regulate properly
the banking system. In terms of his assumptions, interference with con
tracts was the wrong method of curing the ills of an economic crisis."
Swisher, op. cit. supra note 37, at 388. (Italics Author's.) I believe that,
generally speaking, what I have said with respect to Taney applies to
judges generally; and that, while they are undoubtedly influenced by their
upbringing and environment to consider certain classes of property more
sacred, because more important, than others, their decisions are usually
determined by their outlook upon the economic system as a whole and their
opinions as to the causes of economic ills and the proper method of curing
them.
This is strikingly illustrated in the most modern instance of the
attitude of the United States Supreme Court toward Taney's decision in
Bronson v. Kinzie. This decision was the piece de resistance in Mr. Justice
Sutherland's dissenting opinion in Home Building & Loan Ass'n v. Blaisdell, 290 U. S. 398 (1933), the Minnesota Mortgage Moratorium case. But
the real point was not so much the authoritativeness of the decision in
Bronson v. Kinzie, as the effect which the minority of the Supreme Court,
for whom Mr. Justice Sutherland spoke, thought that decision had had upon
the subsequent economic development of the country. Mr. Justice Suther
land, after quoting from and discussing at length the decision itself, then
quotes the following passage from Mr. Warren on the effect of that deci
sion, namely, that, "unquestionably, the country owes much of its prosperity
to the unflinching courage witv. which, in the face of attack, the Court has
maintained its firm stand in behalf of high standards of business
morale,
requiring honest payment of debts and strict performance of contracts."
But beyond that lies the question of the cause of the debtor's plight. On

reason

lies much deeper, namely, in
society, whether agricultural,

order of
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erty rights by the larger interests of the requirements of the
development of property as an institution.
VII.
This

brings

us

to the crucial event in

great tragedy of his life, which

was

Taney's career, the
fundamentally his

to affect

place in history the Dred Scott case.59 We shall not enter
here upon a detailed discussion of this well known and much
debated case, or of Taney's opinion therein.
Suffice it to say
�

here that this writer

totally disagrees with the opinion of Pro
Smith, one of Taney's latest biographers, that this was
a legally correct judgment and a great opinion.
I have else
where discussed the matter at great length, and have arrived
at quite opposite conclusions.60 What interests us here is how
this decision fits in, or does not fit in, with Taney's career as
a whole, and with his other decisions as Chief Justice.
Also,
and particularly, the significance of this decision in our scheme
fessor

of constitutional government.
Professor Swisher, in his recent

biography of Taney, has

in support of the proposition that
very strong
presented
in
case was not only consistent
decision
the
Dred
Scott
Taney's
case

a

with his entire

career

before and while

on

the

bench, but also

the logical result of his upbringing, which, so the
argument runs, of necessity made him favor the particular
species of property represented by slaves, as part of the "order
that it

of

was

things" south of the Mason and Dixon Line, and particularly

this

point

Mr. Justice Sutherland says: "Individual

distress, it

was

urged,

should be alleviated only by industry and frugality, not by relaxation of
law or by a sacrifice of the rights of others. Indiscretion or imprudence
not to be relieved by legislation, but restrained by the conviction that
full compliance with contracts would be exacted." Home Building &
Loan Ass'n v. Blaisdell, 290 U. S. 398, 467 (1933).
(Italics Author's)
Of course, if the debtor has only himself to blame for his plight, mora
torium laws are all to the bad, not so much because of the contract clause
of the Constitution, but because they are economically unsound, and the
future prosperity of the country depends upon discountenancing all such
legislation. It is this economic theory that is the real basis not only of
the decision in Bronson v. Kinzie, and the dissenting opinion in Home
Building and Loan Ass'n v. Blaisdell, but also of Mr. Warren's opinion
quoted with approval by Mr. Justice Sutherland, that "its (i. e., the Su
preme Court's) rigid construction of the Constitution to that end has been
one of the glories of the Judiciary."
59 Dred Scott v.
Sandford, 19 How. 393 (1857).
60
See, 2 Boudin, op. cit. supra note 18, at 1.
was
a
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of the

agrarian or land-holding economy of that section of the
country. The argument is both plausible and well documented.
There is certainly nothing in Taney's career inconsistent with
it.
As we have seen, the wailings of the conservatives as to
the doctrine with respect to property rights contained in the
Charles River Bridge case were based on an entirely unwar
ranted confounding of the vested rights of old forms of prop
erty with the rights of property in general. But there still
remains the necessity of squaring this decision with our assump
tion that Taney regarded property from an evolutionary point
of view, and favored new forms of property at the expense of
old forms of property, and was ready to limit the rights of
property with the social interest of the community. Neither
slavery nor agriculture were exactly new forms of property,
and the question of the social interest involved in preserving
the "peculiar institution" of the South was, to say the least,
open to question. It is perhaps a sufficient answer to the doubts
raised by these reflections that even the most extreme evolutionaries are apt to believe that there are certain things which
are so basic to human society that they cannot possibly be ques
tioned, and in an agrarian society the existing system of land
tenure and landed economy would certainly seem to be such.
That was precisely the situation in the pre-war South.
As a corollary to, and the result of, such an attitude toward
the fundamental aspects of a given economy, there is, in every
system of jurisprudence, or in one's view of a system of juris
prudence, a fundamental aspect of its rules and regulations,
which makes some of them superior to all questioning; and in
an agrarian economy, those would be the rules governing the
tenure and prevailing mode of use of the land. And since slav
ery was the predominant mode of the particular agrarian
economy of our pre-Civil War South, the legal rules upon which
slavery was founded must have seemed to Taney on a plane
superior to the kinds of property involved in the claims of the
stockholders of the Charles River Bridge Company, or similar
artificial creations of a society in flux, such as was represented
by the North in process of industrialization.
The same is true when the matter is viewed from the aspect
That interest is
of the broader concept of "social interest."
than
the
mere
of
broader
somewhat
question
property, and may
cultural interests. And here there
of the fact that the "peculiar institution" of

well involve humanitarian
can

be

no

question

or
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South, whether

one

liked it

or

disliked it,

[Vol.
was
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the basis of

what is commonly called a culture or civilization. At least, it
was very natural for Taney to so regard it.
Any attack upon
that institution in the South was therefore an attack upon its
culture

or civilization, and therefore not to be measured by the
applicable to ordinary questions of property. Besides,
in so far as the South was concerned, there was no question
of a clash between two kinds of property. No matter how the
particular kind of property here involved may be regarded
when taken in relation to the general development of forms of
property in the country as a whole, as far as the South was
concerned it was practically the only form of property with no
other form of property seriously contending for supremacy.
And it was the natural belief of Southerners, and those brought
up in the Southern tradition, that the South constituted a sepa
rate and distinct world, economically and culturally separate

rules

and distinct from the rest of the United States.

It

was

this

regional difference which really lay at the basis of the States'
Rights theory, the form which it assumed being due entirely
to the fortuitous circumstances that there

thirteen inde

were

colonies at the time of the formation of the United

pendent
States, and that the Constitution

was

framed at

the difference between North and South

was

a

time when

less marked than

century or so later and did not, therefore, provide
Regionalism or Sectionalism, but only for Stateism.
This brings Taney in direct line of succession to John Mar
shall, and in a way closes the ring represented by the two Chief
Justiceships, commencing with the "Revolution of 1800" and
ending in the Civil War. Expressed in terms of our judicial
history, this period commences with Marbury v. Madison and
And a contemplation of
ends with Dred Scott v. Sandford.
this period, whether from the point of view of our general his
tory, or the history of the development of the judicial power,
The first thing to be remembered
is extremely instructive.
about this period is that it commences with the first official
it

was

half

a

for

assertion of the power of the courts to declare laws unconstitu
The
tional and ends with the first exercise of that power.
first
of
the
is
that
the
assertion
noted
to
be
power
second thing
met with vehement protests from Thomas Jefferson and his

Republican-Democrats,

and that its first actual

use

nationally

led to civil war. We need not enter here upon the question as
to whether the Dred Scott decision actually caused the Civil
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The important thing to remember is that it made it
But even that is less important than the lesson to

inevitable.

be learned from
seated

it is

a

consideration of this

cannot be settled

conflicts
dangerous to attempt

to do

period, that really deepby judicial process, and thai

so.

It would be futile to enter into the much discussed

question
Taney and the majority in the Dred Scott
case had the right to enter upon those phases of that case which
led to declaring the Missouri Compromise unconstitutional;
nor would it serve any useful purpose to inquire whether, if
they had the right to do so, they should have done so. It is a
sufficient answer to the criticism of the Court in that regard
an answer proven by all history
that where such a power

as

to whether

or

not

�

�

exists it is inevitable that it should be used in the manner in
which it was used. We need not approve of what Taney and
his associates actually did in order to come to the conclusion
that under the circumstances they really could not have done
otherwise
psychologically, that is, if not constitutionally. If,
�

Taney and the majority of the Supreme Court undoubtedly
believed, the decision could settle permanently the dangerous
agitation connected with slavery, it was their moral duty to do
so, or at least they had a right to think so, quite irrespective
of the legal merits of the decision.
But this also shows how
men with the power of
it
is
to
clothe
set
of
dangerous
any
that
could
a
do
such
thing. Given the power,
assuming
they
the attempt to use it in times of crisis is inevitable. And the
penalty for error in such a decision is revolution or civil war,
which are interchangeable terms.
But even a successful attempt to use the power in times of
great crisis is not really much better in the long run, except in
the sense that anything is better than civil war.
For a suc
cessful attempt to use that power necessarily results in stagna
tion, as is clearly demonstrated by the careers of Marshall and
Taney. Had Marshall succeeded, we might still be travelling
by "horse and buggy" instead of by railroad and aeroplane;
and if Taney's attempt had succeeded, the country would still
be economically and otherwise pretty nearly where it was in
1857.
Whereas, the price of failure in such attempts is civil
the
war,
price of success is stagnation. But such attempts
cannot
possibly succeed in the long run. No paper con
really
nor
any form of government, is strong enough to
stitution,

as

arrest the march

of events.

Failure is therefore inevitable.
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Comparatively small impediments provoke such upheavals as
1828, upheavals which are able
to remove the impediment by peaceful means.
More serious
with
impediments, or, rather, impediments
respect to more
or
serious
fundamental matters, lead to different kinds of up
heavals than the "Jacksonian Revolution," that is to actual civil
the "Jacksonian Revolution" of

war.

Both, in their successes and in their failures, Marshall and
Taney are, therefore, closely related; and their combined
careers furnish a moral directly pertinent to our present situ
ation: Different as Marshall and Taney were from each other,
and diverse as their careers were in many respects, they were
alike in the fact that the real

interpreting
powers of

of

our

success

of each consisted in

the United States Constitution

as

so

to increase the

government and make it ample to meet the exigencies

national development

as

they arise.

And their failures

due to attempts to impose the past upon the future by so
interpreting the Constitution as to take away the power of a
great democratic nation to conduct its affairs in an orderly
were

democratic way, the only orderly and democratic way so far
devised by humanity, that of the rule of the people through
their

own

chosen

representatives unhampered by

any

artificial

restraints.
A

study of each of these

of the weaknesses of

careers

separately discloses

one

constitutional system, in that our real
must outlive their usefulness, and close

our

rulers, of necessity,
their careers, provided they live long enough, out of touch and
out of sympathy with their times, more or less in disgrace.
This

times, not so much because, as
contends,
perhaps justly, that even progres
radicals become conservatives when they come on the

must

Mr. Warren
sives

or

be

true

at

all

and

bench, but because of the fact that the reasons which are suffi
cient and proper for their appointment at the time when the
appointment is made, do not warrant their fitness to grapple
with problems which may arise later on, in which they may find
themselves at utter variance with the feelings and aspirations
of the people over whom they are set to rule. When the course
of evolution happens to be a rapid one, or nearing a crisis, this
is apt to result in tragedy, both personal and national.
The present situation confronting the country naturally
no
puts one in a pessimistic mood on this score. But there is
Marshall
Both
it.
about
of
sense
in
the
fatality,
real necessity,
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Taney at their best have shown that great things can be
accomplished by remembering that "it is a constitution we are
interpreting." And Taney has developed in the Genesee Chief
case a concrete rule which is a great "aid to memory" in this
respect. There is no reason, except possibly the inherent weak
and

of human nature, why that rule may not become the rule of
interpretation of the United States Constitution, why the United
ness

States Constitution should not be interpreted so as to be amply
sufficient to give the government of the country power to cope
It is true, that such a
with every exigency that may arise.
rule would

practically do

away with the

use

of the power of the

Supreme Court to declare acts of Congress unconstitutional.
But then the country lived and prospered for nearly seventy
years, including the entire periods of the Chief Justiceship of
our two most famous Chief Justices,
(with the exception of
Taney's closing period) without that power having been once
actually used so as to make a difference in the result. And,
as

Mr. Justice Holmes said: "The United States would not
to an end if we lost our power to declare an Act of Con

come

gress void."
61

61

Address

Association,

of

on

Speeches

Holmes, before the Harvard Law School
Court, February 15, 1913.
Oliver Wendell Holmes (1913) 102.
Mr.

Justice

Law and the

of
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FEDERAL

LOAN SYSTEM

Horace Russell

*

system includes the Federal Home Loan Banks of
New York, Pittsburgh, Winston-Salem, Cincinnati,
Indianapolis, Chicago, Des Moines, Little Rock, Topeka, Port
land and Los Angeles which lend to building and loan associa
tions and kindred organizations and have assets of $135,462,488.66; the Home Owners' Loan Corporation, which takes over
mortgages on homes where the mortgagor cannot carry the
obligation and amortizes the debt for a period of fifteen years,
and has, up to March 19, 1936, loaned $3,031,168,924 on homes,
saving 1,000,000 of them; the Federal Savings and Loan Asso
ciations, which are of kin to building and loan associations and
are chartered by the Federal Home Loan Bank Board, and can
take over existing building and loan associations (there are now
over a thousand Federal Savings and Loan Associations in 44
states) ; and the Federal Savings and Loan Insurance Corpora
tion, which insures accounts in the Federal Savings and Loan
Associations and, under certain circumstances, kindred state
associations, there being now outstanding insurance on 1186
corporations, which have assets of $731,215,449.

THIS
Boston,

The Federal Home Loan Bank Board issued the charters of

the banks and the Home Owners' Loan

Corporation, and issues

the charters of the Federal Savings and Loan Associations. The
charter of the Insurance Corporation is under a specific Act of

Congress.

The members of the Federal Home Loan Bank Board

the trustees of the Insurance

Corporation, the directors of
Corporation, and the Board exercises
supervisory authority over the Federal Savings and Loan

are

the Home Owners' Loan
a

Associations and the Federal Home Loan Banks.
The Federal Home Loan Bank Act is the basis of the
*

General

Counsel,

1

Federal

Home

Federal Home Loan

System.1

System.
Act, approved July 22, 1932, 47 Stat.
725 (1932), 12 U. S. C. A. �� 1421-1449 (1935). The other Acts relating
to this system are: The Home Owners' Loan Act of 1933, approved June
13, 1933, 48 Stat. 128 (1933), 12 U. S. C. A. �� 1461-1468 (1935), which
also amended the Federal Home Loan Bank Act; An Act to Guarantee
the Bonds of the Home Owners' Loan Corporation, approved April 27,
1934, 48 Stat. 643 (1934), 12 U. S. C. A. �� 347, 355, 394, 1020c, 1430,
1463, 1463a, 1463b, 1464, 1465, 1467, 1468 (1935). The National Housing
Loan

Bank

1936]

CONSTITUTIONALITY OF THE HOME LOAN SYSTEM

911

This Act provides for the appointment by the President of a
Federal Home Loan Bank Board consisting of five members,
who were directed to divide the continental United States,
Puerto Rico, the Virgin Islands, and the Territories of Alaska
and Hawaii into not less than eight, nor more than twelve, dis

tricts, and to charter and organize banks in each of these dis
tricts.2 Membership in these banks was limited to building and
Act, approved June 27, 1934, 48 Stat. 1246 (1934), 12 U. S. C. A. �� 371,
1131gg, 1422, 1426, 1430a, 1431, 1462, 1463, 1701-1732, 18 U. S. C. A.
� 206, 41 U. S. C. A. � 22, 49 U. S. C. A. � 22 (1935). An Act to Provide
Additional Home-Mortgage Relief, approved May 28, 1935, 49 Stat. 293
(1935), 12 U. S. C. A. �� 1016, 1422, 1426 (k), 1427, 1428a, 1430, 1430b,
1433, 1439, 1462-1465, 1467 (d, e), 1703, 1709-1711, 1716(d), 1717, 1725(c),
1726 (b, d), 1727, 1729 (1935).
2 Relevant
parts of the Act, as amended, are :
"As soon as practicable the board shall divide the continental
States, Puerto Rico, the Virgin Islands, and the Territories of
Alaska and Hawaii into not less than eight nor more than twelve districts.
Such districts shall be apportioned with due regard to the convenience
and customary course of business of the institutions eligible to and likely
Sec. 3.

United

to subscribe for stock of

a

Federal Home Loan Bank to be formed under

this Act, but no such district shall contain a fractional part of any State.
The districts thus created may be readjusted and new districts may from
time to time be created by the board, not to exceed twelve in all.
Such
districts shall be known

as

Federal Home Loan Bank districts and may

be

designated by number. As soon as practicable the board shall estab
lish, in each district, a Federal Home Loan Bank at such city as may be
designated by the board. Its title shall include the name of the city at
which it is established." 47 Stat. 726 (1932), 12 U. S. C. A. � 1423 (1935).
Sec. 11(e).
"Each Federal Home Loan Bank shall have power to
accept deposits made by members of such bank or by any other Federal
Home Loan Bank or other instrumentality of the United States, upon such
terms and conditions as the board may prescribe, but no Federal Home
Loan Bank shall transact any banking or other business not authorized by
this Act."
47 Stat. 733 (1932), as amended by 48
(Italics supplied)
Stat. 1261 (1934), 12 U. S. C. A. � 1431(e) (1935).
Sec. 11(h).
"Such part of the assets of each Federal Home Loan
Bank (except reserves and amounts provided for in subsection (g) ) as
are not required for advances to members of nonmember
borrowers, may
be invested, to such extent as the bank may deem desirable and subject
to such regulations, restrictions, and limitations as may be prescribed
by
the board, in obligations of the United States and in such securities as
fiduciary and trust funds may be invested in under the laws of the State
in which the Federal

Ibid.,

Home Loan

Bank

is located."

(Italics supplied)

12 U. S. C. A.

� 1431(h) (1935).
"When designated for that

Sec. 14.
purpose by the Secretary of the
Treasury, each Federal Home Loan Bank shall be a depositary of public
money, except receipts from customs, under such regulations as may be
prescribed by said Secretary; and it may also be employed as a financial
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loan

associations, savings and loan associations, cooperative
banks, homestead associations, insurance companies, and sav
ings banks.3
Thereafter, Congress amended the Federal Home Loan Bank
Act, and the Federal Home Loan Bank Board was directed to
charter a corporation to be known as the Home Owners' Loan
Corporation.4 The members of the Federal Home Loan Bank
agent of the Government; and it shall perform all such reasonable duties

depositary of public money and financial agent of the Government
47 Stat. 736 (1932),
be required of it."
(Italics supplied)
U. S. C. A. � 1434 (1935).
as

as

may

12

Sec. 16.

".

.

.

The

reserves

of each Federal Home Loan Bank shall

invested, subject to such regulations, restrictions, and limitations as
may be prescribed by the board, in direct obligations of the United States
and in such securities as fiduciary and trust funds may be invested in

be

under the laws of the State in which the Federal Home Loan Bank is

(Italics supplied) Ibid., 12 U. S. C. A. � 1436 (1935).
4(a). "Any building and loan association, savings and loan
association, cooperative bank, homestead association, insurance company,
or savings bank, shall be eligible to become a member of, or a nonmember
borrower of, a Federal Home Loan Bank if such institution (1) is duly
organized under the laws of any State or of the United States; (2) is
subject to inspection and regulation under the banking laws, or under
similar laws, of the State or of the United States; and (3) makes such
home mortgage loans as, in the judgment of the board, are long-term loans
(and in the case of a savings bank, if, in the judgment of the board, its
time deposits, as defined in section 19 of the Federal Reserve Act, warrant
No institution shall be eligible to become a member
its making such loans)
of, or a nonmember borrower of, a Federal Home Loan Bank if, in the
judgment of the board, its financial condition is such that advances may
not safely be made to such institution or the character of its management
or its home-financing policy is inconsistent with sound and economical home
financing, or with the purposes of this Act." 47 Stat. 726 (1932), 12
U. S. C. A. � 1424(a) (1935).
4 Home Owners' Loan Act of
1933, approved June 13, 1933, 48 Stat.
128 (1933), 12 U. S. C. A. �� 1461-1468 (1935). The Act is entitled: "An
Act to provide emergency relief with respect to home mortgage indebted
located."
3

Sec.

.

ness, to refinance home

mortgages, to extend relief

to the

owners

of homes

unable to amortize their debt elsewhere,
to amend the Federal Home Loan Bank Act, to increase the market for
obligations of the United States and for other purposes."

occupied by them and who

are

Relevant parts of the Act, as amended, are as follows:
Sec. 4(c). "In order to provide for applications heretofore filed, for
applications filed within thirty days after this amendment takes effect,
and for

carrying

out the other purposes of this section, the Corporation
an aggregate amount not to exceed $4,750,-

is authorized to issue bonds in

000,000, which may be exchanged as hereinafter provided, or which may
be sold by the Corporation to obtain funds for carrying out the purposes
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Board

were

named in the Act

as

the directors of the Home

Owners' Loan Corporation.
The Bank Board was authorized
also to create Federal Savings and Loan Associations anywhere
in the United States
of this section

or

for the

or

its

possessions.5

redemption

Thereafter, the Board

of any of its

outstanding bonds;

.

.

.

The Secretary of the Treasury, in his discretion, is authorized to purchase
any bonds of the Corporation issued under this subsection which are

guaranteed

as

to interest and

principal, and for such purpose the Secre
use as a public debt transaction the

tary of the Treasury is authorized to

proceeds from the sale of any securities hereafter issued under the Second
Liberty Bond Act, as amended, and the purposes for which securities may
be issued under such Act, as amended, are extended to include any pur
chases of the Corporation's bonds hereunder. The Secretary of the Treas
ury may, at any time, sell any of the bonds of the Corporation acquired
by him under this subsection. All redemptions, purchases, and sales by
the Secretary of the Treasury of the bonds of the Corporation shall be
treated as public-debt transactions of the United States.
The Cor
poration shall have power to purchase in the open market at any time and
at any price not to exceed par any of the bonds issued by it.
Any such
bonds so purchased may, with the approval of the Secretary of the Treasury,
be sold or resold at any time and at any price.
."
(Italics supplied)
Id. at 129, as amended, 12 U. S. C. A. � 1463(c) (1935).
.

.

.

.

.

4(n). "The Corporation is authorized to purchase Federal Home
bonds, debentures, or notes, or consolidated Federal Home Loan
Bank bonds or debentures. The Corporation is also authorized to purchase
full-paid-income shares of Federal Savings and Loan Associations after
the funds made available to the Secretary of the Treasury for the
purchase
of such shares have been exhausted.
Such purchases of shares shall be on
the same terms and conditions as have been heretofore authorized
by law
for the purchase of such shares by the Secretary of the
Treasury: Pro
Sec.

Loan Bank

vided,

That the total amount of such shares in any

one

association held

by the Secretary of the Treasury and the Corporation shall

not exceed the
total amount of such shares heretofore authorized to be held
by the Secre
tary of the Treasury in any one association. The Corporation is also au

thorized to purchase shares in any institution which is (1) a member of
a Federal Home Loan
Bank, or (2) whose accounts are insured under
Title IV of the National Housing Act, if the institution is
for

eligible

insurance under such title; and to make deposits and purchase certificates
of deposit and investment certificates in any such institution. Of the
total
authorized bond issue of the Corporation $300,000,000 shall be available for
the purposes of this subsection, without discrimination in favor of
Federally
chartered associations, and bonds of the Corporation not
exceeding such
amount may be sold for the purposes of this subsection."
Ibid., as amended
by 49 Stat. 297, 12 U. S. C. A. � 1463 (n) (1935).
5 Home
Owners' Loan Act of 1933, approved June
13, 1933, 48 Stat
128 (1933), 12 U. S. C. A. �� 1461-1468 (1935). Relevant
parts of the

Act"

amended, are:
"In order to provide local mutual thrift
Sec. 5(a).
institutions in
which people may invest their funds and in order to
provide for the financas
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Federal Savings and Loan Insurance

to insure accounts

of institutions eligible under
Corporation
and
the
members
the
of
Board constitute the board of
Act,6
trustees of the Insurance Corporation.

the

ing of homes, the Board is authorized, under such rules and regulations
as it may prescribe, to provide for the organization, incorporation, examina
tion, operation, and regulation of associations to be known as 'Federal
Savings and Loan Associations,' and to issue charters therefor, giving pri
mary consideration to the best practices of local mutual thrift and homefinancing institutions in the United States." (Italics supplied) Id. at 132,
12 U. S. C. A. � 1464(a) (1935).
Sec. 5 (e)
"Such associations shall lend their funds only on the
security of their shares or on the security of first liens upon homes or
combination of homes and business property within fifty miles of their
home office: Provided, That not more than $20,000 shall be loaned on the
security of a first lien upon any one such property; except that not exceed
ing 15 per centum of the assets of such association may be loaned on
other improved real estate without regard to said $20,000 limitation, and
without regard to said fifty-mile limit, but secured by first lien thereon:
And provided further, That any portion of the assets of such associations
may be invested in obligations of the United States or the stock or bonds
of a Federal Home Loan Bank : And provided further, That any such asso
.

ciation which is converted from

a

State-chartered institution may continue

to make loans in the

territory in which it made loans while operating under
State charter."
(Italics supplied except in introduction to provisos) Ibid.,
as amended by 49 Stat. 297, 12 U. S. C. A. � 1464(c)
(1935).
Sec. 5(k).
"When designated for that purpose by the Secretary of
the Treasury, any Federal savings and loan association or member of any
Federal Home Loan Bank may be employed as fiscal agent of the Govern
ment under such regulation as may be prescribed by said Secretary and
shall perform all such reasonable duties as fiscal agent of the Government
as may be required of it.
Any Federal savings and loan association or
member of any Federal Home Loan Bank may act as agent for any other
instrumentality of the United States when designated for that purpose by

such instrumentality of the United States."
(Italics supplied) Ibid.,
amended by 48 Stat. 646 (1934), 12 U. S. C. A. � 1464 (k) (1935).
6

Title IV of the National

as

Housing Act, approved June 27, 1934, 48

Stat. 1246, 1255 (1934), 12 U. S. C. A. �� 1724-1730 (1935):
"Sec 402. (a).
There is hereby created a Federal Savings and Loan
Insurance

Corporation

(hereinafter referred

as
the 'Corporation'),
eligible for insurance as

to

which shall insure the accounts of institutions
hereinafter

provided, and shall be under the direction of a board of trustees
composed of five members and operated by it under such by-laws,
rules, and regulations as it may prescribe for carrying out the purposes
to be

of this title.

The members of the Federal Home Loan Bank Board shall

constitute the board of trustees of the Corporation and shall serve as such
The principal office of the Corporation
without additional compensation.
shall be in the District of Columbia.

"(b)

The

Corporation shall have

shall be divided into shares

of

a capital stock of
$100,000,000, which
$100 each. The total amount of such
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This system is constitutional because it is founded on the
McCulloch case 7 and the jurisprudence and financial system
built upon that case; because it comes within the general wel

clause; because it comes squarely within Article I, Section
Clause
5 of the Constitution.8
8,
In presenting any constitutional question the temptation is

fare

great to

go

into the proceedings of the Constitutional Conven

tion and the background of the men who formed it. The gen
eral idea seems to be that ours was the first written constitution.

frequently said that England has no written constitution.
Magna Charta, acts of Parliament, and judi

It is

This is incorrect.

cial decisions have created written fundamentals which
every true sense

a

constitution.

Of

are

in

there is in England
which is recognized as

course

long line of customary interpretation
absolutely binding, although not always expressed in court deci

a

sion

or

act of Parliament.

But that creates

no

vital difference

constitution, because we have some customs which
have become part of the Constitution, as witness the custom of
from

our

capital stock shall be subscribed for by the Home Owners'
tion which is hereby authorized and directed to subscribe

Loan

Corpora

for such stock

and make payment therefor in bonds of the Home Owners' Loan Corpora
tion. The Corporation shall issue to the Home Owners' Loan Corporation

receipts for payment for or on account of such stock, which shall serve as
evidence of the ownership thereof, and the Home Owners' Loan Corpora
tion shall be entitled to the payment of dividends on such stock out of
net earnings at a rate equal to the interest rate on such bonds, which
dividends shall be cumulative.

.

.

.

For the purposes of this title, the Corporation [Federal Sav
and Loan Insurance Corporation] shall have power to borrow money,

"(d)
ings

and to issue notes, bonds, debentures, or other such obligations upon such
terms and conditions as the board of trustees may determine.
Moneys of

the

Corporation not required for current operations shall be deposited in
Treasury of the United States, or upon the approval of the Secretary
of the Treasury, in any Federal Reserve bank, or shall be invested in obli
gations of, or guaranteed as to principal and interest by, the United States.
When designated for that purpose by the Secretary of the Treasury, the
Corporation shall be a depositary of public money under such regulations
as may be prescribed by the Secretary of the Treasury, and
may also be
employed as fiscal agent of the United States, and it shall perform all
such reasonable duties as depositary of public money and fiscal agent as
Id. at 1256, 12 U. S. C. A.
may be required of it."
(Italics supplied)
� 1725 (a, b, d) (1935).
7
McCulloch v. Maryland, 4 Wheat. 316 (1819).
8
By this clause Congress is given power "To coin Money, regulate
the Value thereof, and of foreign Coin, and fix the Standard of
Weights

the

and Measures."
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limiting

any

effective

as

man

if it

to two terms in the

were

Presidency, which is

as

in fact written into the Constitution.

There is also that well-known constitution which appears
chapter of Exodus, usually called the Ten Com

in the twentieth
mandments.

As

every group of

prepared

a

men

matter of fact, almost without exception
who formed a society upon its formation

constitution.

a

The Viking when he set sail had

an

agreement well understood, controlling the voyage. Naturally
this was not written, as he had no alphabet. Every well-con
ducted

pirate ship had its written agreement which
There was the law of the sea developed

stitution.
Roman
the

era

in the Mediterranean.

code of

was

its

in the

con

early

The Hanseatic codes and

Hammurabi might well be

called

an

expanded

constitution.
We

are

Convention

prone to think of the members of the Constitutional
As a matter of fact,
as men who were not students.

while the number of books to which they had access was limited,
history were perhaps better understood by them

the facts of

They had no radio distraction, no morning news
movie, no one of a thousand things which keep us
But most important, they
from serious and deliberate study.
than

by

paper,

us.

no

had before them the Articles of Confederation under which the
new republic had lived for ten years, and under which they had
; and they had the constitutions of the states.
many different opinions as to the meaning of
the Constitution at the time of its adoption.
Senator Henry

fought

a

great

There

war

were

Cabot Lodge was conspicuous for his aggressive opposition to
the claimed right of secession as reflected in the Civil War; and
yet Lodge, in his Life of Daniel Webster says, in connection with
Webster's

reply

to

Hayne:

"When the Constitution was adopted by the votes of States at
Philadelphia, and accepted by the votes of States in popular conven
tions, it is safe to say that there was not a man in the country from
Washington and Hamilton on the one side, to George Clinton and George
Mason on the other, who regarded the new system as anything but
an experiment entered upon by the States and from which each and
every State had the right peaceably to withdraw, a right which was
9
very likely to be exercised."

That this difference still continues is well illustrated by an
in Georgia on the occasion of the hundredth anni

occurrence

versary of the accession of Marshall to the
9

Lodge, Life

of

Daniel Webster

(1899) 176-177.

position of Chief
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The American Bar Association had

gram for instructive and

developed a pro
interesting exercises in each state on

this occasion and named for the Association from each state a
The
member to take charge of the exercises in that state.

Georgia representative of the American Bar Association, who,
by the way, is now a member of the legal staff of the Home
Owners' Loan Corporation, arranged with the Governor to give
He called upon
them the use of the Hall of Representatives.
while
the members of the Supreme Court of Georgia
they were
in conference. As you may know, the Supreme Court of Georgia
is composed of six members and usually sits in two divisions,
the one at that time presided over by Chief Justice Simmons,
an old-line Jeffersonian Democrat, and the other by Presiding
The fol
Justice Lumpkin, a Democrat of the Whig tradition.
lowing conversation ensued: Representative of A.B.A., "Judge
Simmons, the American Bar Association is having exercises
commemorative of the hundredth anniversary of the accession
of John Marshall to the Chief Justiceship, and I desire to ask
Chief Justice Simmons, with an aggressive
you to preside."
gesture, "I will have nothing to do with it. John Marshall did
more to destroy the Constitution and ruin the country than any
11
man in it."
Representative of the A.B.A., "Well, Judge, under
these circumstances I must leave." Presiding Justice Lumpkin
to the A.B.A. representative, "Addressing you as the represen
tative of the American Bar Association, permit me to say that
there is

more

than

one

member of this court."

tative of the American Bar Association

The represen
his statement

repeated
exercises, and requested Presiding Justice Lumpkin to
preside. Presiding Justice Lumpkin, "It will afford me distin
guished pleasure to preside on this occasion. Had it not been
as

to the

for John Marshall there would have been

no

Constitution and

country."
Resisting further temptation to go into these very interest
ing questions,12 it will be well to begin with the great case of
no

10

Note by Editorial Staff : As to the celebration of this occasion, see
Boudin, John Marshall and Roger B. Taney, at p. 864, supra.
11 Lest it should
appear that the Chief Justice was rude, I will say
he was old enough to have been the father of the American Bar Associa
tion representative, their relations were most cordial, and the Chief Justice,
who died shortly thereafter, directed his executors to retain this lawyer
as

their counsel.
12

The

opinions of the Court in the cases cited
cases exhaust the subject.

briefs in those

in this paper and the
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McCulloch

v.

Maryland,13 decided

than

more

[Vol.
a
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hundred years

ago and considered by many constitutional students as ranking
second only to the Constitution itself, and they place the Con

stitution next after the Bible. I accept that view. A branch
of the Bank of the United States was established in Maryland,
and in 1818 the legislature of Maryland imposed a tax on the
notes of all banks located in the state and not chartered

by the

The Maryland branch of the Bank of the United
States refused to pay the tax, and McCulloch, the cashier, was

legislature.
sued.

The decision went against him in the state courts and on
error he carried the case to the Supreme Court.
There

writ of
were

giants

on

and this trial

the bench and at the bar in the trial of the case,
awaited with deep interest.

was

Pinkney, Wirt and Webster appeared for the bank; HopkinMartin, that great bulldog of the Consti
tution, for the state. Two questions were presented : Could the
Federal Government grant a charter to a corporation, and if
so for what purposes could such charter be granted?
And if
the bank was legally chartered, including the branch, could the
son, Jones and Luther

state tax the branch?
A great Solicitor General of the United States once said to
"I have read the opinion in the McCulloch case more than

me:
a

hundred times and every time I read it I learn something
It was a debatable question, up to this case, as to whether

new."

the United States

was

a

league of nations

or

itself

a

nation.

Prior to that time students questioned whether the Federal
Government had any powers other than those expressly enu
To attempt to digest an
Justice is like attempting to gild fine
merated.

opinion of the great Chief
gold, but this attempt must

be made.
After frankly stating that "this government is acknowl
edged by all to be one of enumerated powers," the Chief Justice
states that enumerated powers carry with them of necessity all
things incident thereto, and then goes into a masterly discus
sion of the authority of Congress to pass "all laws which shall
be necessary and proper for carrying into execution" all powers

vested in the United States.
that there

are

degrees

of

The Chief Justice demonstrates

necessity, and

construes the words to

give Congress all reasonable and appropriate authority in this
respect. And his opinion shows that what powers are incident
to the enumerated powers, and what laws
134 Wheat. 316

(1819).

are

necessary to carry
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them into execution, is for the determination of Congress, sub
ject only to this : that the act passed must not be one forbidden
to the Congress or recognizedly reserved to the states.
It is

specifically decided that the charter of the bank was
That this question was for determination by

constitutional.

Congress and that that determination
shown later

the exercise of

a

conclusive will be

was

also held that the state could not tax
federal function; this case is the foundation

It

on.

was

doctrine, with which all are familiar. The McCulloch
accepted by the Bench and Bar, by the Congress,
and by the financial system of the country.
The cases most immediately in point are Smith v. Kansas
City Title & Trust Company,14 and First National Bank v. Fel
of that
case

has been

lows.15

The Smith and Fellows

have been cited and

cases

rec

ognized down to, and including, the present term.16
"255 U. S. 180

(1921).
(1917).
16 Arizona v.
California, 283 U. S. 423, 455 (1931), in which the valid
ity of the Boulder Canyon Project Act, authorizing the construction of a
dam across the Colorado River, and a storage reservoir and hydroelectric
plant, was in question. The purpose stated in the Act was that of con
trolling floods, improving navigation, storing water and delivering the
same for reclamation of lands and other uses, and generating electrical
It was charged that
energy in order to make the project self-supporting.
the recited purpose of improving navigation was a mere subterfuge. Mr.
Justice Brandeis, in answering this contention, stated: "Into the motives
which induced members of Congress to enact the Boulder Canyon Project
Act, this court may not inquire," citing the Smith case.
Federal Land Bank v. Priddy, 295 U. S. 229, 231 (1935), where Mr.
Justice Stone said: ".
this Court has already had occasion to consider
the organization and functions of federal land banks, and to declare that
they are instrumentalities of the federal government, engaged in the per
formance of an important governmental function," citing the Smith case.
15

244 U. S. 416

.

The Fellows

.

case was

cited in Missouri

ex

rel. Burnes National Bank

v.

It was held
Duncan, 265 U. S. 17, 24 (1924), where the Court said: "that the power 'was to be tested by the right to create the bank and the
authority to attach to it that which was relevant in the judgment of Con
.

gress to make the business of the bank successful.'

The Fellows

.

"

was also cited by the Court in United States v.
199, 203 (1919), as an analogy in holding that Congress
could provide punishment for the fraudulent fabrication and use of ficti
tious instruments purporting to be interstate bills of lading.
Hopkins Federal Savings and Loan Association v. Cleary, 296 U. S.
315, 339 (1935), cites the Fellows case in a note, stating: "The court has
upheld the validity of a statute whereby national banks are given the same

Ferger,

case

250 U. S.

power as state banks to act as executors
that the two classes of banks may compete

or

administrators,

on

equal terms."

to the

end
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In the McCulloch

case

the Chief Justice said

:

do not find that of estab

"Among the enumerated powers, we
lishing a bank or creating a corporation.

But there is

no

phrase in

the instrument which, like the articles of confederation, excludes inci
dental or implied powers ; and which requires that every thing granted

expressly and minutely described. Even the 10th amendment,
framed for the purpose of quieting the excessive jealousies
which had been excited, omits the word 'expressly,' and declares only
that the powers 'not delegated to the United States, nor prohibited to
the States, are reserved to the States or to the people;' thus leaving
the question, whether the particular power which may become the
subject of contest, has been delegated to the one government, or pro
hibited to the other, to depend on a fair construction of the whole
The men who drew and adopted this amendment had
instrument.
experienced the embarrassments resulting from the insertion of this
word in the articles of confederation, and probably omitted it to avoid
A constitution, to contain an accurate detail
those embarrassments.
of all the subdivisions of which its great powers will admit, and of all
the means by which they may be carried into execution, would partake
of the prolixity of a legal code, and could scarcely be embraced by the
human mind.
It would probably never be understood by the public.
Its nature, therefore, requires, that only its great outlines should be
marked, its important objects designated, and the minor ingredients
which compose those objects be deduced from the nature of the objects
themselves.
That this idea was entertained by the framers of the
American constitution, is not only to be inferred from the nature of
the instrument, but from the language.
In considering this ques
tion, then, we must never forget that it is a constitution we are
expounding.
"The government which has a right to do an act, and has imposed
on it the duty of performing that act, must,
according to the dictates
shall be

which

was

...

.

.

.

of reason, be allowed to select the means;
"But the constitution of the United States has not left the
.

.

.

right

of congress to employ the necessary means for the execution of the
To its
powers conferred on the government to general reasoning.
enumeration of powers is added that of making 'all laws which may
be necessary and proper, for carrying into execution the foregoing
powers, and all other powers vested by this constitution, in the gov
ernment of the United States, or in any department thereof.' " (Italics

supplied)

17

Then follows the

words

"necessary
".

.

.

But

masterly discussion of the meaning of the
proper":

and

we

think the

must allow to the national

the

means

by which the

*74 Wheat. 316,

sound construction

powers it confers

406, 409,

of

legislature that discretion,

411

(1819).

are

the

constitution

with respect to
to be carried into execu-
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tion, which will enable that body to perform the high duties assigned
Let the end be
to it, in the manner most beneficial to the people.
legitimate, let it be within the scope of the constitution, and all means
which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and spirit of the consti

tution,

are

constitutional.

.

.

.

prohibited, and is really calculated
objects entrusted to the government, to undertake
here to inquire into the degree of its necessity, would be to pass the line
which circumscribes the judicial department, and to tread on legis
"-

.

.

But where the law is not

to effect any of the

lative

The Smith

Osborn
the

case

This court disclaims all

ground.

cases.

is frankly founded

case

The McCulloch

of Osborn

pretensions

v.

a

power."

18

the McCulloch and
formally reviewed in

on

was

case

to such

Among the
Webster, Hopkinson and
Henry Clay and other dis

Bank of the United States.19

counsel in the McCulloch

case

were

In the Osborn case,
lawyers also appeared. In that

Luther Martin.

case the Chief Justice
tinguished
said, referring to McCulloch v. Maryland, "A revision of that
opinion has been requested; and many considerations combine
to induce a review of it." 20 Thereupon, the McCulloch case was
exhaustively reviewed and approved.
It rarely happens that an authority is on all fours with a case
in court, and when there is found such an authority a strong
presumption exists that the case is a "frame-up." In the instant
question, however the constitutionality of these Acts the case
is undoubtedly framed.
Congress framed these Acts on the
McCulloch case, the Osborn case, and the jurisprudence of the
Supreme Court which has followed those cases for more than
�

�

a

hundred years, and of these

cases

the Smith

case

is most im

mediately in point. It may be interesting to note in this con
nection that the Attorney General, in his opinion dated August
22, 1933, holding the Home Owners' Loan Act of 1933 constitu
tional, referred to an exhaustive opinion prepared by the present
Chief Justice while in private practice for Alexander Brown
& Sons, Brown Brothers & Company, Harris, Forbes & Com
pany, and Lee, Higginson & Company, who contemplated buy
ing farm loan bonds to be issued by Federal Land Banks under
the Federal Farm Loan Act of 1916.21 A copy of this opinion
of the Chief Justice, prepared in 1917, is on file in the Attorney
is

Id. at 421, 423.

"9 Wheat. 738 (1824).
2� Id.
at 859.
2i39 Stat. 372

(1916), 12 U. S. C. A. � 781 (1926).
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General's office. The opinion was not given to a client who had
bought bonds, but to clients who were contemplating buying
them, and on his opinion large purchases of the bonds were made
by his clients. He appeared in the lower court and in the Su
preme Court in the Smith case, and his briefs might be filed
without change as demonstrating the constitutionality of the
Federal Home Loan System.
The Federal Home Loan Bank Act was prepared deliberately,
and followed the McCulloch case and the Smith case. It is, in
detail, on all fours with the Smith case. The principle estab
lished in the McCulloch

case

has been in effect for

hundred years. Only once in American
sions of the Supreme Court been reversed

a

more

than

history have the deci
by extraneous forces.

was from 1861 to 1865.
It required a civil war to reverse
Supreme Court, and we will have no other civil war.
The Supreme Court has again and again said that longcontinued Congressional, administrative, and judicial recogni
tion of a principle will not be disturbed even though the Court,
as a de novo proposition, would not accept it.
Time does not permit full discussion of any of these cases,
but if any gentleman will read the four cases mentioned and
read these Acts, he must reach the conclusion that the Acts are
constitutional. The fact that Congress passed these Acts showed
that they considered them necessary. The Court in the Smith

That

the

case

said :

was required, in the judgment of the
Congress, for the fiscal operations of the governments, was a principal
consideration upon which Chief Justice Marshall rested the authority
to create the bank ; and for that purpose, being an appropriate measure
in the judgment of the Congress, it was held not to be within the
authority of the court to question the conclusion reached by the legis
lative branch of the government." 22

"That the formation of the bank

Each Federal Home Loan Bank is authorized to accept de
to be a depositary of public money and to act as a

posits,23

financial agent of the government,24 and is authorized and di
rected to invest its reserves in direct obligations of the United

States.25
22

The Smith

255 U. S.

case

declares

:

180, 209 (1921).

733 (1932), as amended by 48 Stat. 1261 (1934),
U. S. C. A. � 1431(e) (1935), cited note 2, supra.
24 Id. at
736, 12 U. S. C. A. � 1434 (1935) , cited note 2, supra.
25
Ibid., 12 U. S. C. A. � 1436 (1935), cited note 2, supra.
23

47

Stat.

12
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"That Congress has seen fit, in making these banks fiscal agencies
depositaries of public moneys, to grant to them banking powers
of Con
of a limited character, in nowise detracts from the authority
fit
to use them for the governmental purposes named, if it sees

and

gress

A bank may be organized with or without the authority to
It may be authorized to receive deposits in only a
issue currency.
limited way.
Speaking generally, a bank is a moneyed institution to
to do

so.

facilitate the borrowing, lending, and caring for money. But whether
technically banks, or not, these organizations may serve the govern
mental purposes declared by Congress in their creation. Furthermore,
these institutions are organized to serve as a market for United States
bonds.

.

.

.

banks, and the
grant of authority to them to act for the government as depositaries
of public moneys and purchasers of government bonds, brings them
within the creative power of Congress, although they may be intended,
in connection with other privileges and duties, to facilitate the making
"We therefore conclude that the creation of these

This does not
of loans upon farm security at low rates of interest.
more
than
the general
these
enactments
the
of
any
validity
destroy
banking powers destroyed the authority of Congress to create the
United States

bank,

or

the authority given to national banks to carry

additional activities destroyed the authority of
those institutions." 28
on

Congress

to create

Incidentally, and in nowise necessary to the constitutionality
of the system, it may be noted that the Federal Savings and
Loan Associations have invested in United States obligations
upwards of $8,000,000, and in stock of the Federal Home Loan
Banks nearly $3,000,000. The Federal Savings and Loan Insur
ance Corporation has invested in obligations of the United States
in excess of $100,000,000. The number of Federal Savings and
Loan Associations and the vast sum loaned by the Home Owners'
Loan Corporation have been previously mentioned.
The Act grants specific powers to these banks, and the grant
ing of those powers under the Sections quoted in the notes was
intended to bring, and does bring, the banks under the letter
of the Supreme Court decisions, decisions founded on the McCul
loch and Osborn

cases

and followed for

more

than

a

hundred

Banking System, the Federal Reserve Sys
tem, the War Corporations, the Federal Land Banks all are

years.

The National

�

founded upon these cases. Tens of billions of dollars have been
invested on the basis of this jurisprudence. If the Federal Home

Loan System is unconstitutional, the entire system of juris
prudence and the entire public and private financial system of
the United States must fall.
26

255 U. S.

180, 210, 211 (1921).
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There is much

misunderstanding of the recent Supreme
Many people think they are upsetting estab

Court decisions.

lished judicial decisions.

This is not true at all.

The President

frankly said,
meeting the great emergency confronting him
on his inauguration, that he would not hesitate to try new meas
ures.
Desperate situations require desperate action, and the
on

Supreme Court has called attention in
fact that the
from the

this

was

were

a

and the

unconstitutional.
Mills

recent decisions to the

held unconstitutional

departure
legislation of the nation. And
jurisprudence
given as one reason why the Court did declare them
measures

case :

In the words of Justice Roberts in the Hoosac

27

"Until recently

no

suggestion of the existence of

any such power

in the federal government has been advanced."

Right here, and relating to the entire system, the Court said
in the Smith

case :

"It is said that the power to

designate these banks as such deposi
by the government, and that the Federal
Federal agents only in the case of loans of
made in the summer of 1918, to which we

taries has not been exercised
land banks have acted

as

money for seed purposes,

have

already referred.

But the existence

of

the

power

under the

Constitution is not determined by the extent of the exercise of the
authority conferred under it. Congress declared it necessary to create
these fiscal agencies, and to make them authorized depositaries of

public

money.

Its power to do

so

is

no

longer

open to

question."28

There seems to be a disturbance in the minds of some because
these various activities have not been designated as fiscal agents.
The foregoing quotation shows this is entirely irrelevant. Inci
dentally, thousands of national banks act neither as government

depositaries nor as fiscal agents. The only governmental rela
tion thereto is chartering and inspecting. Notwithstanding this,
because by Congress they are made a part of the fiscal system,
their function is

Coming

now

governmental.
to the Home Owners' Loan

well what the Court said in the

Fellows,29

Corporation, note

of First National Bank

with reference to the Osborn

"The
business

case

v.

case :

ruling in effect was that although a particular character of
might not be, when isolatedly considered, within the implied

27

United States

28

255 U. S.

v. Butler, 297 U. S. 1, 77 (1936).
180, 210 (1921).
29 244 U. S.
416, 420 (1917).
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to
Congress, if such business was appropriate or relevant
the
be
tested
was
to
right
by
the banking business, the implied power
to create the bank and the authority to attach to it that which was
relevant, in the judgment of Congress, to make the business of the
power of

bank successful."

clearly within the discretion of Congress to de
termine what was necessary to complete the purposes of legis
lation duly passed.
The Fellows case held that an Act of Congress giving a na
It

was

thus

tional bank authority to act as executor or administrator was
valid, and in the language previously quoted held that Congress
was the judge of what additional functions should be added to

legally created national banks.

provides for the crea
Corporation and the Federal

The Home Owners' Loan Act of 1933

tion of the Home Owners' Loan

Savings and Loan Associations, and in its title contains the
clause: "to increase the market for obligations of the United
The Home Owners' Loan
States and for other purposes."
Loan Associations, and
and
Federal
the
Savings
Corporation,
Insurance
and
Loan
the Federal Savings
Corporation are con
stitutional because the Congress declared they were necessary
adjuncts to the Federal Home Loan Bank system. The argu
ment might stop here, and there could be no answer, but let us
go

further.

The Home Owners' Loan Act of 1933, with its amendments,
provides for the creation of the Home Owners' Loan Corpora
tion and the federal guarantee of $4,750,000,000 of bonds of
the Corporation.
Section 4(d) of the original Federal Home

provided for loans by the banks to individuals.30
This was repealed in the Home Owners' Loan Act and a pro
vision was made for loans to individuals by the Home Owners'
Loan Corporation.31
Loan Bank Act

Can any reasonable man say that this was not relevant to the
original Act? Can any rational student, admitting its rele

question its constitutionality? The Home Owners' Loan
Act provides that the Secretary of the Treasury is authorized
The Corporation is
to purchase bonds of the Corporation.32
vancy,

30

47 Stat. 727

(1932).
(1933).
amended, 12 U. S. C. A. 1463(c) (1935), cited note 4,

3M8 Stat. 129
32

/&�*.,

as

supra.
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authorized to purchase Federal Home Loan Bank bonds, de
bentures or notes, or consolidated Federal Home Loan Bank
bonds

or

debentures,33 and the guarantee by the government of

its bonds gives it $4,750,000,000 of good, marketable assets. The
Federal Home Loan Banks can buy United States bonds and
the Home Owners' Loan

Corporation aids in financing the banks'
operation
purchase United States
bonds. If the creation of a four and three-quarter billion dollar
corporation with power to purchase the banks' bonds, deben
tures, and notes is not relevant to the Federal Home Loan Bank
Act, what is relevant? Can any reasonable man say that this
was not relevant to the original Act?
Can any rational student,
admitting its relevancy, question its constitutionality?
Section 4(n) provides:
and thus furnishes funds to

".

.

.

The

Corporation is also authorized to purchase shares in
(1) a member of a Federal Home Loan Bank,

any institution which is

(2) whose accounts are insured under Title IV of the National
.; and to make deposits and purchase certificates of
Housing Act
." 34
deposit and investment certificates in any such institution.

or

.

.

.

.

The Federal Reserve Act authorizes Federal Reserve banks
to make advances

pledges of Federal Farm Mortgage Cor
poration
by the Home Owners' Loan
and
authorizes
to
them
Corporation,
buy and sell bonds of the
Home Owners' Loan Corporation and to act as depositaries,
custodians, and fiscal agents for the Home Owners' Loan Cor
poration. It will be noted below that the Home Owners' Loan
Corporation subscribes and pays for $100,000,000 of stock of
the Insurance Corporation, here again furnishing funds for the
purchase of government bonds. Thus, the Home Owners' Loan
Corporation is unquestionably a valid, legal adjunct to the Fed
eral Home Loan banks. There are now actually on the market
more than $3,000,000,000 of Home Owners' Loan Corporation
bonds guaranteed by the United States.
The Home Owners'
Loan Corporation, owned by the United States, has received for
these bonds approved real estate mortgages.
The government
can sell its bonds.
Is there any rule requiring it to receive gold?
Is it not within the discretion of the Congress, if it sees fit, to
put its bonds upon the market receiving therefor valid real estate
on

bonds and bonds issued

33

Ibid..,
4,

cited note
34

Ibid.

as

amended

supra.

by 49 Stat. 297, 12 U. S. C. A. 1463 (n)

(1935),
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securities? And, in addition to this, placing these bonds upon
the market enlarges the market for federal bonds in general.
This needs no elaboration; it will be recognized by any bond

dealer.
The 214% bonds are quoted on the market at above par.
Without discussing the effect on the actual value of these bonds
of a holding that the Home Owners' Loan Act of 1933 is un
constitutional, it is safe to say that their market value would,

holding, drop to nearly nothing. Thus the modest
opinion of the counsel for this Corporation on this constitutional
question is endorsed by the financiers of the country and their
legal advisers.
The Home Owners' Loan Corporation is tied up with the
Federal Reserve Board, the government's bond distribution, the
Federal Home Loan Bank Board, and, to a large extent, finances
upon such

a

the three other activities of the Federal Home Loan Bank Board.
What has been said

authority of Congress to make
Corporation an adjunct to the banks
applies to the Federal Savings and Loan Associations and the
Insurance Corporation.
Referring again to the Fellows case, the fact that Congress
thought these corporations were appropriate to aid the banks
created under the original Act was sufficient unless they were
palpably not appropriate. In addition to this, note this clause :
as

to the

the Home Owners' Loan

".

any portion of the assets of such associations may be in
obligations of the United States or the stock or bonds of a
Federal Home Loan Bank:
."
(Italics supplied) 35
.

.

vested in

.

.

In addition to this, the Federal Savings and Loan Associa
tions are authorized to invest in obligations of the United States,
and stocks and bonds of a Federal Home Loan bank. They are

authorized to act

as

fiscal agents of the government

or as

agents

of any Federal Home Loan bank, or other instrumentality of
the United States.36 I call attention again to the specific hold

ing of the Supreme Court that the authority so to act is con
clusive, regardless of whether that authority has been exercised.
35

Section

(1933),

as

cited note

5,

5(c) of the Home Owners' Loan Act of 1933, 48 Stat. 132
by 49 Stat. 297, 12 U. S. C. A. � 1464(c) (1935),

amended
supra.

36

Section 5 (k) of the Home Owners' Loan Act of 1933, 48 Stat. 132
(1933), as amended by 48 Stat. 646 (1934), 12 U. S. C. A. � 1464(k)

(1935),

cited note

5,

supra.
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The Federal Savings and Loan Insurance Corporation is
402(a) of the National Housing Act,
which provides :
created under Section

"There is hereby created a Federal Savings and Loan Insurance
which shall insure the accounts of institutions
Corporation
."
eligible for insurance as hereinafter provided,
(Italics sup
.

.

.

.

plied)

Section 402 (b) of the

same

Act provides

:

".
The total amount of such capital stock shall be subscribed
by the Home Owners' Loan Corporation which is hereby authorized
.

for

.

3T

.

and directed to subscribe for such stock and make payment therefor in
,"
Corporation.
(Italics sup

bonds of the Home Owners' Loan

plied)

.

.

38

Section 402

(d) provides, referring to the Insurance Corpora

tion:
Moneys of the Corporation not required for current opera
deposited in the Treasury of the United States, or upon
the approval of the Secretary of the Treasury, in any Federal Reserve
bank, or shall be invested in obligations of, or guaranteed as to prin
cipal and interest by, the United States. When designated for that
purpose by the Secretary of the Treasury, the Corporation shall be a
depositary of public money under such regulations as may be prescribed
by the Secretary of the Treasury, and may also be employed as fiscal
agent of the United States, and it shall perform all such reasonable
duties as depositary of public money and fiscal agent as may be
required of it." (Italics supplied) 39
".

.

.

tions shall be

The Federal Savings and Loan Insurance Corporation is
thorized to insure accounts

as

au

follows:

"It shall be the duty of the Corporation to insure the accounts of
savings and loan associations, and it may insure the ac

all Federal

building and loan, savings and loan, and homestead asso
cooperative banks organized and operated according to
the laws of the State, District, or Territory in which they are chartered
or organized."
(Italics supplied) 40
counts of

ciations and

3748 Stat. 1256

(1934),

12 U. S. C. A.

� 1725(a) (1935), cited

note

6,

supra.
38

� 1725(b) (1935), cited note 6, supra.
� 1725(d) (1935), cited note 6, supra.
49 Section
403(a) of National Housing Act, 48 Stat. 1257 (1934), 12
U. S. C. A. � 1726(a) (1935).
39

Ibid.,
Ibid.,

12 U. S. C. A.

12 U. S. C. A.
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To review, the Federal Home Loan banks come squarely
within the jurisprudence established for more than a hundred
years. The Home Owners' Loan Corporation, Federal Savings
and Loan Associations, and the Insurance Corporation are abso

lutely constitutional, because they have powers which make them
valid independently of the banks, and because of the fact that
the Congress has declared them an incident to, and a part of,
the Federal Home Loan Bank system. This would alone make
them constitutional. That they are a part of the Home Loan
The same five men control the
Bank system is self-evident.
entire system. Time would be wasted discussing the suggestion
that authorizing the Board to create the Corporation is an
unconstitutional delegation of authority.40 (a)
Our literature and legal system come from England, and
unconsciously we graft on federal interpretation principles not
applying. When the Conqueror fought the Battle of Hastings
he acquired title to England and everything and everybody in
it the right to hold property, the right, literally, to live or
breathe existed only by the grace of the King. The power of
the King, by the gradual development of the English system, is
now vested in Parliament, which has the authority to do any
thing and everything. Unconsciously, we often feel as, if the
Congress had this same power.
With us each colony, when we threw off British allegiance,
became an independent state, the word "state" meaning the
highest and most absolute expression of national sovereignty.
The people of each state had absolute power over everything
and everybody. There was absolutely no limit to the authority
on principle, and in fact existing in the people of each state.
Had the people determined that it was a crime to have blue eyes,
it was in the scope of their authority so to declare. The author
ity of each state, considered as a separate government entity,
was determined by the constitution of that state, and the au
thority of the Federal Government was determined by the Fed
�

eral Constitution.

We have in this country the authority of the Federal Govern
ment, the authority of the state as a separate entity, and the
of the people of the state. The Federal Government
exercises its authority through the legislative, the executive, and

authority

40(a) j. w. Hampton, Jr., & Co. v. United States, 276 U. S. 394
(1928).
This case applies to all of the corporations organized by the members of
the Federal Home Loan Bank Board.
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the

judicial branches. This situation is frequently spoken of as
presenting a balance of power. The word "balance" means
something static, and nothing is static in life. It is preferable
to recognize the fact that the executive, judicial, and legislative
branches each fight, and should fight, to retain their constitu
tional authority.
Life is a battlefield, not a place of "soft repose from work
and woes." The first rule of this war is: Show a just appre
ciation and recognition of the rights of others. But that does
not mean one must turn the other cheek. It is just as much our
duty to fight for our own rights as it is to recognize the rights
of others.
It is

a

duty of the Executive to insist

a

on

recognition of

his function and to urge the passage of legislation which he
deems necessary and which he considers constitutional.
It is

duty of Congress, until the Supreme Court has with certainty
on any given question, to pass legislation which they be
lieve constitutional, and it is a duty of the Supreme Court finally
to pass upon constitutionality.
When the McCulloch case was decided, a storm of opposition
to, and abuse of, the Court swept over the country. In Ohio,
mobs raided the national banks; so fierce was the opposition
that the Chief Justice anonymously entered the public press to
explain his position. Nevertheless, the Constitution and the
Supreme Court still live and still guard the rights of the nation.
So we need not be disturbed today. Bulwer in his play puts
into the mouth of King Louis, speaking to Richelieu :
a

acted

"Around

us

dynasties tremble and kingdoms fall,
guards alone is safe."

The soil he

Putting the Constitution and the Supreme Court in the place
Cardinal, it might be said :

of the great
"Around

us

The soil

dynasties tremble and kingdoms fall,
they guard alone is safe."

What has been said heretofore is
but

simply
to

a

review of longcase of the

the

recognized principles,
United States v. Butler,41 wherein the Court passed
eral welfare clause.
"297 U. S. 1 (1936).

we

come

now

on

the gen

As this is the first time the Court has
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clause, it is appropriate to

into that decision.

The Court there said

go at some
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length

:

Congress is expressly empowered to lay taxes to provide
general welfare. Funds in the Treasury as a result of taxation
(Art. I, Sec. 9, cl. 7.)
may be expended only through appropriation.
They can never accomplish the objects for which they were collected
unless the power to appropriate is as broad as the power to tax. The
necessary implication from the terms of the grant is that the public
funds may be appropriated 'to provide for the general welfare of the
United States.'
These words cannot be meaningless, else they would
not have been used.
The conclusion must be that they were intended
to limit and define the granted powers to raise and to expend money.
How shall they be construed to effectuate the intent of the instrument?
"Since the foundation of the nation sharp differences of opinion
Madison
have persisted as to the true interpretation of the phrase.
"The

for the

asserted it amounted to

enumerated in the

no

more

than

a

reference to the other powers
same section; that, as the

subsequent clauses of the

United States is a government of limited and enumerated powers, the
grant of power to tax and spend for the general national welfare must
be confined to the enumerated legislative fields committed to the

Congress. In this
appropriation are

view the
or

phrase

may be

is

mere

necessary

tautology, for taxation and

incidents of the exercise of

of the enumerated legislative powers.
Hamilton, on the other
hand, maintained the clause confers a power separate and distinct
from those later enumerated, is not restricted in meaning by the grant
of them, and Congress consequently has a substantive power to tax
and to appropriate, limited only by the requirement that it shall be
exercised to provide for the general welfare of the United States.
any

Each contention has had the support of those whose views are entitled
weight. This court has noticed the question, but has never found

to

it necessary to decide which is the true construction.
Story, in his Commentaries, espouses the Hamiltonian
shall

Mr.

Justice

position.

We

review the

writings of public men and commentators or
discuss the legislative practice.
Study of all these leads us to conclude
that the reading advocated by Mr. Justice Story is the correct one.
While, therefore, the power to tax is not unlimited, its confines are
set in the clause which confers it, and not in those of Section 8 which
bestow and define the legislative powers of the Congress.
It results
that the power of Congress to authorize expenditure of public moneys
for public purposes is not limited by the direct grants of legislative
not

power found in the Constitution."

42

A discussion of the scope of the words "general welfare"
would be interesting. Here, however, it will suffice to say that
these activities extend from the Atlantic to the Pacific, from
Canada to the Gulf, and go into every county of every state
42

Id. at 65, 66.
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The frozen assets of cred

moneys released to pass into every

If that is not

general, what is general?

supplemental brief of the present Chief Justice when
counsel in the Smith case is the statement: "Congress

acting as
has passed the Act, and before it can be nullified it must appear
that in no aspect of Federal power, or of all Federal powers,
had Congress the authority to pass it." 43
Portia's views on the pound of flesh are frequently cited as
suggesting that the play must have been written by Bacon. I
would advise our fair friends of the Bar to avoid being called
Portias as indicating legal attainments.
As a matter of fact
no English lawyer could have written it.
The proposition is
in
thoroughly grounded
English jurisprudence that the authority
to perform an act carries with it all necessary incidents to the
performance of the act, and the right to cut a pound of flesh
carried with it the incidental necessity of spilling blood. And
so the right to levy taxes for the general welfare of necessity
carries with it the authority to appropriate for the general wel
fare and to create appropriate instrumentalities for the expen
diture of funds so appropriated.44
Hours could be taken without wasting a word in discussing
this clause, but time and space do not permit. There is no need
to discuss the recognized presumption of the constitutionality
of acts of Congress ; we need no presumption and no reasonable
doubt in our favor.
The Acts are constitutional beyond any
reasonable doubt.

43

In this

same

brief the Chief Justice discusses at

welfare clause and shows
credit

or

borrowing

quite clearly that

a

use

length the general
government's

of the

power for any purpose would be valid where the direct

expenditure of the proceeds of taxation would be valid.
44 The
grant of a power to Congress carries with it the power to use
any means which is appropriate for the execution of the power granted.
McCulloch v. Maryland, 4 Wheat. 316 (1819) ; Legal Tender Cases (Knox v.
Lee, Parker v. Davis), 12 Wall. 457 (1871) ; Legal Tender Case (Juilliard v.
Greenman), 110 U. S. 421 (1884) ; Flint v. Stone Tracy Co., 220 U. S. 107
(1911) ; Luxton v. North River Bridge Co., 153 U. S. 525 (1894) ; First Nat.
Bank v. Fellows, 244 U. S. 416 (1917) ; Ruddy v. Rossi, 248 U. S. 104 (1918) ;
Smith v. Kansas City Title & Trust Co., 255 U. S. 180 (1921). In Prigg v.
Commonwealth of Pennsylvania, 16 Pet. 539, 619 (1842), Story, J., speak
ing for the Court, said: "The end being required, it has been deemed a
just and necessary implication that the means to accomplish it are given
also; or, in other words, that the power flows as a necessary means to
accomplish the end."
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It will be well to close with a brief statement of reliance on
Article I, Section 8, Clause 5 of the Federal Constitution : "The
to coin Money, regulate the
Congress shall have Power
." No discussion of this clause as affecting
Value thereof.
...

.

.

the constitutionality of the Federal Home Loan system and
kindred systems has been brought to my attention. Were there
no other ground upon which to base the constitutionality of
the Federal Home Loan system, this clause alone would be con
clusive. It is clear that the regulation and the stabilization of
credits

are necessary

in the regulation of the value of money,

and all branches of the government, including the United States
Supreme Court, have consistently taken the position that the

government has power to do anything which is necessary in
carrying out an express constitutional power. It is undoubted
that the inflation of credits in the 1920's and the deflation of
credits in the 1930's, affected the value of money. It is equally
clear that the Congress has power under this express provision
of the Constitution to provide instrumentalities to deal with and

credits, thus affecting the value of money. It is equally
clear that the Federal Home Loan system, with its billions lent
on real estate, stabilized credits and aided in regulating the
value of money. The actual working of the system and its rela
tion to the more than twenty billions in loans on homes show its
stabilize

effectiveness

aiding in the stabilization of the dollar, and in

as

the regulation of the value of money.
It is an interesting fact that in many of the most
where

cases

not

so

much

Government

important
unconstitutional, the ground was
that the authority was not delegated to the Federal
act

an

as

was

held

that there

nized state reservation.

was

It

a

federal inhibition

or

a

recog

cannot be suggested that
state reservation affecting this

certainly

there is any federal inhibition or
system. Note Marbury v. Madison45 where the

jurisdiction of

the Supreme Court was fixed by the constitution; Pollock v.
Farmers' Loan & Trust Co.,48 where the right of the Federal

Government to levy direct taxes was limited; Hopkins Federal
and Loan Ass'n v. Cleary,47 where the Federal Act spe
invaded the state's recognized police power.
The National Banking system, as an incident to its part of

Savings
cifically

the fiscal system, provides for commercial loans; the Farm
45

1 Cranch 137

48

158 U. S. 601

47

296 U. S. 315

(1803).
(1895).
(1935).
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incident to its part of the fiscal
the Federal Home Loan sys
loans;
system, provides
fiscal system, provides for
of
the
to
its
incident
as
an
part
tem,
home owners' loans; with the Reconstruction Finance Corpora
tion providing for a distinctive and additional type of loan, a
perfected system exists.

Credit Administration,

as

for farm

an
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approval by the Journal of the statements

SUPREME COURT OF THE UNITED STATES*
Interstate Commerce

�

Radio

Broadcasting Stations

TN

an unanimous decision the Court held, in Fisher's Blend
Station, Inc. v. Tax Commission,1 that a statute of the state
of Washington,2 imposing an occupation tax of one percent of
their gross income on operators of radio broadcasting stations,
*

1

2

Written

April 21, 1936.
628, Oct. Term, 1935, decided March 30, 1936.
Wash. Laws 1933, c. 191, � 2.
No.

935

936
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was an

unconstitutional burden

on

interstate

[Vol.24

commerce.

In the

opinion of the Court, delivered by Mr. Justice Stone, it was
stated that since the essential purpose and indispensable effect
of all broadcasting is the transmission of intelligence from
broadcasting stations to distant listeners, for which the cus
tomers (advertisers) pay, no distinction was found to exist be
tween its methods and procedures and those employed in
sending telephone or telegraph messages across state lines,
which has been held in numerous previous decisions to be a
form of "intercourse" which is commerce.3 It is impossible to
confine radio broadcasts within state lines, for by its very nature
broadcasting transcends state lines and is national in its scope
and importance
characteristics which bring it within the pur
pose and protection, and subject to the control, of the commerce
clause of the Constitution.
The fact that the operators of the
broadcasting stations do not own or control the receiving mech
�

anisms is immaterial.

ing is

a

This decision holds that radio broadcast

form of interstate

Securities Act of 1933

4

commerce.

Right

�

to Withdraw

Registration

Statement

Declaring it
the Court, by

unnecessary to decide the constitutional

issue,

six to three decision, in Jones v. Securities and
Exchange Commission,5 held that the Commission had acted
beyond the scope of its powers in refusing to permit a registrant
a

to withdraw his

registration statement and in continuing a stopproceeding subsequent to the attempted withdrawal of the
statement, and that the district court was in error in ordering
the registrant to appear and testify and to produce his books
and records for inspection as an incident to such proceeding.
Mr. Justice Sutherland, reading the opinion of the Court,
declared that since the Commission had challenged the validity
of the statement it had no effect and the registrant could with
draw his statement. Citing the general rule of federal tribunals
in suits at law and in equity, the majority declared that a plain
tiff possesses the unqualified right to dismiss his complaint at
order

3 Western Union
Telegraph Co. v. Speight, 254 U. S. 17 (1920) ; New
Jersey Bell Telephone Co. v. State Board of Taxes, 280 U. S. 338 (1930) ;
Cooney v. Mountain States Tel. & Tel. Co., 294 U. S. 384 (1935).
4
48 Stat. 74 (1933), 15 U. S. C. A. � 77a et seq. (1935).
5 No.
640, Oct. Term, 1935, decided April 6, 1936.
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plain legal prejudice will
mere prospect of a
second litigation upon the subject matter. There was nothing
in the record, the arguments of the Commission, or the decision
of the court below that suggested the possibility of any prejudice
to the public or investors.
Quoting Mr. Justice Day 6 to the
effect that "there is no place in our constitutional system for
the exercise of an arbitrary power," the majority went on to
say that the refusal to permit such a withdrawal before the
statement became effective was wholly unreasonable and arbi
trary, and that it was the duty of the Court to protect consti
tutional safeguards of personal liberty if this government was
to continue to be one of laws and not an autocracy. Arbitrary
power and the rule of the Constitution cannot both exist. They
are antagonistic and incompatible forces ; and one or the other
must of necessity perish whenever they are brought into con

law

or

his bill in

equity unless

some

result to the defendants other than the

flict.

proceeding for a stop order having thus disappeared,
manifestly it cannot serve as a basis for the order of the district
court compelling the petitioner to appear, give testimony, and
produce his private books and papers for inspection by the
Commission. Since the investigation was only for the purpose
of determining whether a stop order should issue, such investi
gation would become a fishing expedition for the chance that
something discreditable might turn up, an undertaking which
uniformly has met with judicial condemnation.
The

State Taxation

Problems of state taxation in relation to interstate com
chain stores, etc., occupied the Court in many of its

merce,

recent decisions.

Interstate Commerce

�

Occupation Tax

on

Railroads

The state of Washington laid upon practically all persons
engaged in intrastate business an occupation tax, measured by

percentage of the gross income solely of that business. A
telephone corporation, as well as two railroad corporations,
doing both intrastate and interstate business, attacked this tax,
a

e

Garfield

v.

Goldsby,

211 U. S.

249, 262 (1908)

.
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primarily

upon the ground that such tax burdened interstate
but
rather that, when a foreign corporation engages
commerce,
within a state in both local and interstate commerce, an occu

pation tax laid upon the local business is necessarily void, unless
the corporation is free in law and in fact to withdraw therefrom
without discontinuing interstate business. It was claimed that
these corporations were prohibited from discontinuing interstate
business by both state and federal law.
In Pacific Telephone
and

Telegraph Co. v. Washington,1 the Court held, that while a
privilege of engaging in the local business is void
if, by reason of its character or amount, it, in fact, imposes a

tax upon the

direct burden

on

interstate commerce,

no reason

has been sug

gested why
void,
if despite its burden, the local business is conducted at a profit;
or if, although conducted at an apparent loss, the corporation
desires to continue it because of benefits present or prospective.
The tax involved is moderate in amount and is not a disguised
attempt to discriminate against interstate commerce. A dis
tinction is to be drawn between an occupation tax valid because
laid only on local business, and one void because laid inseparably
upon the whole business.
"Certainly, one cannot avoid a tax
upon a taxable business by also engaging in a non-taxable busi
a

ness."

tax upon the local business should be held

8

Interstate Commerce

�

Tax

on

Corporate Franchise

v. California,9 the Court de
imposing a tax on corporations for
the privilege of exercising corporate franchises within the state,
measured by net income, including income from foreign and
interstate commerce attributable to California, and not merely
the net income from intrastate business, was not a violation of
Mr. Justice Butler,
the commerce clause of the Constitution.
that
net income justly
of
the
said
the
Court,
delivering
opinion

In Matson Navigation Co. et al.

clared that

a

state statute

attributable to all classes of business done within the state may
be used as the measure of a tax imposed to pay the state for

therein of the corporate franchises granted by it. The
Court has held that while a state cannot tax the gross earnings

the

use

No. 544, Oct. Term, 1935, decided March 2, 1936.
8Raley & Bros. v. Richardson, 264 U. S. 157, 159 (1924).
8 No.
346, Oct. Term, 1935, decided March 2, 1936.
7

of
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corporation derived

a

from interstate

commerce,10

a

state

corporation's busi
The
act in question
and
ness� intrastate, interstate,
foreign.11
imposes no tax on corporations engaged exclusively in interstate

may tax net income derived from

domestic

a

and foreign business.
Interstate Commerce

�

Tax

on

Net Income

of Railway

Companies
imposing a tax upon the net
income of railway companies doing intrastate, as well as inter
state, business within the state, was held not to be an unconsti
tutional burden on an interstate railway company in Norfolk &
The statute provided for
Western Railway Co. v. Maxwell.13
the ascertainment of the net taxable income "by taking the
gross 'operating revenues' within the state, including in the
gross 'operating revenues' within the state the equal mileage
proportion within the state of the interstate business, and de
ducting from the gross 'operating revenues' the proportionate
average of 'operating expenses' or 'operating ratio' for the
whole business, as shown by the Interstate Commerce Commis
sion standard classification of accounts." Speaking for the
Court, Mr. Justice Cardozo stated that the taxpayer had failed
to sustain the burden of proving the alleged oppression to be
manifest by clear cogent evidence, in not presenting sufficient
A North Carolina statute,12

facts to sustain its contention that the formula resulted in
burden

accurate

of

in

the company

of the results of

grossly
apportionment. It was further declared that

on

revenues

excess

and costs in accordance with state lines

a

a

a more

division

can never

unitary business with more than approximate
a tendency, none the less, for rates to be
so adjusted to expenses over different portions of a system as to
produce, when averages are considered, a uniformity of net
return, or a fair approach thereto.
be made for

a

correctness.

There is

Interstate Commerce

�

Tax

on

Gasoline Used by Interstate

Carrier
A statute of New
19

Mexico, imposing

Philadelphia Steamship Co.

13

excise tax upon the

Pennsylvania, 122 U. S. 326 (1887).
Creek, 247 U. S. 321 (1918).
Pub. Laws 1927, c. 80, � 312; Pub. Laws 1929, c. 345, � 312.
No. 610, Oct. Term, 1935, decided March
30, 1936.

"United States Glue Co.
12

an

v.

v.

Oak
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gasoline and motor fuel, and requiring

a

distributor to procure a license upon the payment of a fee, was
held to be unconstitutional as applied to a common carrier oper

ating buses on the public highways through the state which
purchased its gasoline in another state, in the case of Bingaman
v. Golden Eagle Western Lines, Inc.,14 on the ground that the
statute imposed a direct burden upon interstate commerce. The
question was whether the statute exacted a charge as compen
sation to the state for the use of its highways, or imposed an
excise tax for the use of an instrumentality of interstate com
merce.
Mr. Justice Sutherland, delivering the opinion of the
that such an excise tax on the use of gasoline
declared
Court,
interstate
carriers
was repugnant to the commerce clause of
by
the Constitution, and affirmed the interpretation of the statute
by the Supreme Court of New Mexico, which held that the tax
was not compensation for the use of the highways even though
the proceeds were devoted to the building and improvement of
the state highways, but a general excise tax upon the use of all
gasoline in the state.
Equal Protection of the Law

Chain Store Tax

�

Sustaining its decision in Fox v. Standard Oil Company,15
that a state may constitutionally tax chain stores, imposing a
graduated license fee upon them, the Court said, in Gulf Refining
Company v. Fox,16 that filling stations operated under particular
arrangements, evidenced by a lease of the premises from the
dealer to the company, a license by the company to the dealer
for retail sale of the company's products on the premises, a
contract for sales by the company to the dealer, and various
receipts for equipment and forms of riders, were within the
provisions of a West Virginia statute defining such chain stores
as including any mercantile establishments "which are owned,
operated, maintained and/or controlled by the same person,
firm, corporation, copartnership or association."
Counties

�

Adopting

Taxpayers Interest in General Public Funds

a

seldom-used procedure, that of announcing a
or dismissing an appeal in a case before

decision in affirming

520, Oct. Term, 1935, decided March 30, 1936.
(1935).
No. 442, Oct. Term, 1935, decided March 2, 1936.

i*

No.

15

294 U. S. 87

is
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argument, in Schenebeck v. McCrary, et al.,17 the Court affirmed
a decision of the Supreme Court of Arkansas which held that
an individual taxpayer had no vested interest in the general
public funds of a county such as would entitle him to question
the validity of a state statute releasing country treasurers and
their bondsmen from liability when deposits of the county were
lost through a bank's insolvency and not through the treasurer's
The state court drew a distinction, affirmed by
defalcations.
the Court, between the case of such a taxpayer in relation to
general public funds and one who has a vested interest in the
funds of an improvement district,18 and held this was not an
impairment of the obligation of contracts.

Power

of State Court

to

Change Construction of Statute

on

Remand
In

Georgia Railway & Electric Co.

v.

City of Decatur,19 the

Court held that, though in a previous decision 20 remanding the
case for further proceedings not inconsistent with the opinion,
and

holding that

an

assessment

by

a

municipality of paving

costs against a street railway company, under a statute con
strued by the state supreme court to empower the assessment of
the cost

against the company only upon the basis of benefits
received, denied the company due process of law for failure to
accord it an opportunity to show the absence of advantage, the
state supreme court was not precluded in the subsequent pro
ceedings from construing the statute to authorize the assessment
without regard to benefits.
Under such a construction, the
statute did not deprive the company of property without due
The
process of law, nor deny it equal protection of the laws.
real effect of the decision is that after

a

mandate from the

Supreme Court for further proceedings, a state supreme court
may change its interpretation of a statute which was held to be
unconstitutional under a previous interpretation.

17

No. 857, Oct.

18

Bauer

Term, 1935, decided April 13, 1936.
Highway Improvement District No. 1,
Ark. 220, 270 S. W. 533 (1925).
19 No.
625, Oct. Term, 1935, decided March 30, 1936.
2�295 U. S. 165 (1935).
v.

North Arkansas

168
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Corporate Liability for Negligence of Fellow
Employees

A corporation organized in the state of Delaware, doing
business in Arkansas, contended that it was denied the equal

protection of laws by a statute of the latter state,21 which im
posed liability on all corporations operating within the state for
negligence of employees resulting in injury to a fellow em
ployee, while as to individual employers it left in force the
common-law rule that every servant assumes the risk of injuries
through the negligence of his fellow servants. This contention
was repudiated in the case of Phillips Petroleum Co. v. Jen
kins22 and in the opinion, delivered by Mr. Justice Butler, it
declared that since the constitution of Arkansas gave to the
state the power to specify the terms upon which corporations
may be organized and reserved to the state the power to amend

was

corporate charters, it could impose the challenged rule upon
domestic corporations and the petroleum company would be
subject to the same rule. And, as the power to prescribe the
terms of corporate charters is unquestionably, at least, as great
as that reserved to change them, the validity of the statute in
question was tested by the Court as if, by the use of the reserved
power to amend, it was added to the charter of an Arkansas
corporation.
There was nothing in the record to show that the distinction
made by the statute is a groundless and arbitrary discrimination
against corporations or that the abrogation of the common-law
The statute
rule would be unjust to that class of employers.
merely substituted the rule of respondeat superior for the com
mon-law fellow-servant rule.
or

bind itself not to exert its

As the state may not surrender
power to guard the safety

police

of workers, the common-law fellow-servant rule may be abro
gated by statute even when included in the charter of a cor

poration.
Anti-Trust Laws
In

a

Public Announcement

�

unanimous decision

23

of Prices and Terms

the Court held that the Sugar

(Crawford & Moses, 1921) � 7137.

21

Ark. Stat.

22

No. 386, Oct. Term, 1935, decided March 30, 1936.
The Sugar Institute, Inc., et al. v. United States, No.

23

1935, decided March 30, 1936.

268, Oct. Term,
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Institute, Inc., and its members, through its code of ethics, had
engaging in an un

violated the Sherman Anti-Trust Act24 in
reasonable restraint of trade.

The decision held that trade

associations and their members may, without violating the stat
ute, concertedly engage in the announcement and publicity of
their terms and
not

prices in advance of sales, but that they may
concertedly require, and take steps to compel, adherence to

such announcements without the deviation which open and fair

competition might require or justify.
The opinion of the Court, read by Chief Justice Hughes,
affirmed the decision of the lower courts, with some modifica
tions, which enjoined some forty-five practices of the Institute.
In previous decisions the Court had upheld the right of trade
associations to publish prices and terms of sale in past trans
actions, and though it recognized the benefits of acquisition of
wider and more scientific knowledge of business conditions in
the minds of those engaged in commerce, and the consequent
stabilization of production and prices, it held that price-filing
agreements may not be used as a cloak for price-fixing, and
that, though it may be desirable to impose restrictions on pricecutting, sales below cost, or other destructive competitive prac
tices, industries may not seek protection by ignoring the anti
trust prohibitions.
This decision was important in the light of the restoration
of the force of the anti-trust laws with the passing of the
N. R. A., which has been heretofore held unconstitutional.
Constitutional Law

Slum-Clearance

�

Low Cost

�

Housing

On motion of government counsel, on March 5, 1936, the
case of United States v. Certain Lands in

Court dismissed the
the

City of Louisville,

etc.25

In this

case

the power of the Fed

eral Government to condemn

private property for the purposes
of slum-clearance and low-cost housing projects was challenged
on the ground that neither of the two objects which such condem
nation sought to achieve, namely, relief of unemployment or
improvement in living conditions for persons of low incomes,
was within the rule that the property must be condemned so
as to be used for a "public purpose."
The lower courts had held
L. A. T.
against the government in this case.
^26 Stat. 209 (1890), 15 U. S. C. A.
2=No. 443, Oct. Term, 1935.

�� 1-7 (1926).
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FEDERAL LEGISLATION

United States Administrative Court

T^HERE

are now

-1-

pending,

in the United States Senate and in

the House of the Representatives, bills "to establish a United
States Administrative Court, to expedite the hearing and deter
mination of controversies with the United States, and for other

purposes."
The Senate Bill (S. 3787) was introduced on January 22,
1936, by Senator Logan of Kentucky. The House Bill (H. R.
12297) was introduced April 15, 1936, by Congressman Celler
of New York. The two measures are companion bills and will
be referred to herein as the "Bill." The Bill requires an even
twenty-four pages, and is composed of 21 sections.1 In view of
its length, any discussion of the Bill involves a difficult problem
of selection and elimination.
We risk the experiment of pre
the
senting
general organization of the proposed court by the
chart
:
following

SUPREME COURT OF THE UNITED STATES

Administrative Court

(Appellate Division)
en

banc

APPELLATE DIVISION

Claims, Customs and Patent
Appeals Section

Tax, License and Extra
ordinary Writs Section

TRIAL I)IVISION

Claims
Section

1

The

Customs

Tax

Section

Section

Writs and
License Section

S. 3787 is set out in full, as a footnote, following an article entitled
States Administrative Court, by Col. O. E. McGuire,

Proposed United
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Establishment and Organization
The court is statedly a new creation, but actually it is only a
consolidation of the three present legislative courts; namely,
Court of Claims of the United States, United States Court of
Customs and Patent Appeals, and the United States Customs

Court, and the Board of Tax Appeals, which is at present not a
court, but an administrative tribunal with functions, however,
almost wholly judicial in character.2
The court is a single entity, but only for purposes of judicial
administration. Sessions of the entire court are presided over
by the Chief Justice. There is a chairman of the Trial Division,
and a chairman of the Appellate Division. There is a presiding
justice designated for each section of the court. For the purpose
of conducting cases before the court, it is actually composed of
several separate tribunals.
First, the court is composed of a
Trial Division and an Appellate Division.
These divisions, in
are
each
divided
into
sections.3
turn,
Provisionally, the Bill
provides for two sections in the Appellate Division: namely,
Claims, Customs, and Patent Appeals Section; and Tax, Extra
ordinary Writs, and License Appeals Section.4 Each of these
sections will be composed of a presiding justice and four asso
ciate justices. The Trial Division, provisionally, will consist of
four sections: namely, a Claims Section, of five justices; a Cus
toms Section, of nine justices; a Tax Section of sixteen justices;
and an Extraordinary Writs and License Section, of one or more
justices.5 It will be observed that the number of justices on
each of the three sections first named are exactly the same as
the number of justices and members of the Court of Claims,
Customs Court, and Board of Tax Appeals, respectively.
The court is constituted so as to permit a great deal of flexi
bility in the designation of new sections and in the assignment
of justices, in order to provide an expeditious administration of
present Chairman of the Association's Committee

(Mar. 1936)

on

Administrative Law,

22 A. B. A. J. 197.

2

Old Colony Trust Co. v. Comm'r of Internal Rev., 279 U. S. 716
(1929). See Williams v. United States, 289 U. S. 553 (1933); Ex parte
Bakelite, 279 U. S. 438 (1929).
3

:

".

in the trial division

or

Section 4 (a)

4C/. �4(e).
5Cf. � 4(d).

At no time shall there be less than four sections
less than two sections in the appellate division.
."
.

.

.

.
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precise require

ments for the efficient conduct of business before the court.6

Justices
The court will consist of
40 associate

behavior.7

a chief justice and not to exceed
justices, all of whom will hold office during good
Provision is made for transferring to the court the

present incumbents of the three above named courts and board.
New appointments, which are made by the President by and
with the advice and consent of the Senate,8 are limited to six,
as there are only six vacancies to be filled in order to constitute
a full court as provided for in the Bill.
The members of the Board of Tax Appeals, at present, are
appointed for a fixed term of 15 years, and the provision of the
Bill which transfers all such members into the court for

a

life

novel, constitutional ques
tion. Can the members of the Board of Tax Appeals, who are
now serving under a fixed term, be blanketed into a new court
as life-term members, without encroaching upon the President's
constitutional function of making appointments? This is a close
question.9 Even assuming the transfer, with increase in tenure,
to be an appointment within the meaning of Article II, Section 2
of the Constitution, it is conceivable that the President's ap
proval of the Act might be deemed an adequate exercise of his
However,
power of appointment for the purposes of this Bill.
this is a comparatively minor problem, which, if necessary, is
open to solution by one of several methods.
term

presents

an

interesting, if

not

6 Section 4
(a) : "The number of such sections and the designations
thereof, the classes or groups of cases to be heard and determined by each
section, and the number of justices of which each section shall be composed,
shall from time to time be fixed by the chief justice in such manner as
in his judgment is best calculated to effect the expeditious administration
of justice, a fair division of the work of each division among its members,
and, so far as possible, the scientific handling of related cases by justices
."
who are expert and experienced in the subject-matter thereof.
.

as
on

.

noted, there are minimum requirements
to the number of sections in each division, and the number of justices
each section of the Appellate Division.
However,

7(7/. �

4

as

has been above

(a, b).

*Cf. � 4(b).
�

See Wood

v.

United

States, 107 U. S. 414 (1882).

FEDERAL LEGISLATION

1936]

947

Personnel
The Bill makes

provision for transferring all officers,

com

missioners, and personnel from each of the three courts and
board to the court.10 The officers of the court will consist of a
chief

clerk, a clerk of the Trial Division, a clerk of the Appellate
Division, a reporter, two bailiffs (one for each division), such
deputy clerks and deputy bailiffs as may be necessary, and not
to exceed five commissioners.11

Jurisdiction
The jurisdiction and powers of the court are covered in
Sections 5 and 6. The principal jurisdiction and powers of the
court will consist of its acquisition of the present jurisdiction
and powers of the three courts and the board, which will be
abolished. To this extent, jurisdiction of the court is not new,
and it is presumed that the functions of the several courts and

board, which will be abolished, will continue to be conducted in
approximately the same manner, and probably by the same
personnel as at the present time, except that there will be a
greater coordination and a uniformity in the conduct of pro
ceedings and determination of cases.
There is also transferred to the court certain jurisdiction
and powers which are not exercised by any of the courts or
board, which will be consolidated. First, the jurisdiction and
powers of the Supreme Court of the District of Columbia in
proceedings by extraordinary processes against officers and
employees of the United States are transferred to the court.
Second, suspension and disbarment proceedings by government
departments and establishments are reviewable by the court.
Third, the Bill provides for transferring to the court the juris
diction and powers of the several District Courts of the United
States over actions against collectors of internal revenue and of
suits to enjoin the collection of taxes which are ascertained and
assessed. It is the apparent purpose of the Bill to consolidate
the several methods of obtaining judicial review of tax proceed
ings, but without interfering with the present jurisdiction of

the several district courts to enjoin the assessment and collection
of taxes where such suit is instituted

as an

rather than

a

�>
11

as a means

Cf. � 10.
Cf. � 9.

of

obtaining

original proceeding,
judicial review.
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the court

sists in the transfer to it of the jurisdiction and authority,
vested in

con
now

21 executive

agencies, over the suspension and
permits, registrations, or such other grants
for regulatory purposes. The license revocation authority does
not embrace licenses for the regulation of governmental pro
prietary matters.12
some

revocation of license

Proceedings
In

general, the Trial Division will be ambulatory.

Justices

commissioners thereof will hear proceedings anywhere in the
United States.13 The Customs Section, however, as at present,

or

will sit

regularly

in the

City of New York, whereas the other
principally in the District of Colum

sections of the court will sit

With respect to customs cases, claims cases, and to a
large degree tax cases, they will all be handled in the trial stage
bia.14

substantially in the same manner as at present. The Tax Sec
tion of the Trial Division, however, will hold hearings through
out the United States, as the business and convenience of the
court may require. Provisions for suspension or revocation of
licenses, in the trial state, will be instituted by petition of the
interested department or establishment of the government by
which such license was granted. The Bill also provides that any
person whose license has been suspended or revoked by any
department or establishment, may petition the court to have the
order set aside. In such cases the court will determine, in each
instance, whether or not it has jurisdiction over the revocation
of licenses which are not expressly provided for in the Bill.15
In many respects the most interesting part of the Bill is
Section 8, which provides for the appellate proceedings. The
distinctly new feature of the Bill is that it provides for an inde
pendent review of the facts, as well as the law, by an appro
priate section of the Appellate Division. Every decision of any
action of the Trial Division is reviewable, as a matter of right,
Provided however, That such jurisdiction and
: ".
embrace licenses or other grants for the
shall
not
be
deemed
to
power
regulation of proprietary matters of the United States."
12

Section 6 (21)

13

Cf. � 15.
Cf. � 14.

14

.

.

As to the above statements concerning revocation of licenses, cf.
Note, however, the proviso "That the authority to suspend any such
license or other grant shall be limited to those cases where such suspen
sion is now authorized by law."
15

� 7.
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by the Appellate Division, the sections of which consist of not
On appeal, the Appellate Division
less than three members.
will re-determine both questions of fact and questions of law.
However, such questions of fact are limited to those appearing
in the record, except that the Appellate Division may permit the
taking of additional testimony. After determination by the
Appellate Division, the party adversely affected may within
thirty days petition the Appellate Division for a re-hearing.
In these re-hearing proceedings, the Appellate Division convenes
a court of seven justices, which will render judgment upon the
petition for re-hearing. In the re-hearing proceedings, the court
will sit en banc, and its determinations will be strictly limited
The court's
to questions of law appearing upon the record.
decision rendered en banc will be final, subject however, to re
view by the Supreme Court of the United States, upon writ of
certiorari.
The

banc

proceedings present a novel solution of the prob
lem of obtaining an independent review of the facts of the case,
without constituting the Appellate Division an administrative
fact-finding agency and thereby sacrificing the right to petition
the Supreme Court of the United States for a writ of certiorari.
For example, the Supreme Court, on May 17, 1930, rendered an
opinion denying jurisdiction to consider decisions of the Court
of Appeals of the District of Columbia, under the Radio Act of
1927, because such Act did not limit the review by the Court of
Appeals of Federal Radio Commission's decisions to questions
en

of law.16

Without such limitation it

held that "the pro

was

vision for appeals to the Court of Appeals does no more than
make that court a superior and revising agency in the same

(administrative) field." 17 The rationale of these cases indi
that, where the judicial review of administrative decisions
is not limited to questions of law, the appellate determination is
not a judicial judgment, but a mere administrative determina
It appears quite certain that a proceeding before the
tion.
Appellate Division, sitting en banc, constitutes a judicial deter
mination by the court, which is within the appellate jurisdiction
of the Supreme Court.
cates

16

Federal Radio Comm.

v.

General Electric

Co., 281 U. S. 464, 470

(1930).
17

Id. at 467.

272 U. S. 693

See also Postum Cereal Co.

(1927)
(1923); O'Donoghue

; Keller
v.

v.

United

v.

California Fig Nut Co.,
Co., 261 U. S. 428

Potomac Electric Power

States,

289 U. S. 516

(1933).
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In summary, the Bill is designed to fill what at present is
serious gap in the judicial machinery, for the treatment of
that class of cases where the government and the citizen are on

a

opposite sides of the counsel table. The purposes, generally,
to provide for a more uniform and efficient treatment of the
more important classes of cases in the field of administrative
law; to eliminate duplication of tribunals and overlapping jur
isdictions over the same or related types of controversies; to
provide for a more expert judicial treatment of technical
subject-matter; to provide a greater opportunity for citizens to
obtain hearings locally throughout the United States ; to divorce
certain judicial functions from executive agencies and to pro
vide for a more adequate judicial review of administrative law
cases, including at least one independent review upon findings
of fact, as well as one or more independent reviews upon ques
are

tions of law.18
Donald C. Beelar.*
18

In general, the Bill, although not sponsored by the American Bar
Association, follows the recommendations outlined in the reports of its
Special Committee on Administrative Law, (1933) 58 A. B. A. Rep. 407;
(1934) 59 A. B. A. Rep. 539. See also the oral report of 1935, delivered
by the Committee's chairman, Mr. Louis G. Caldwell, (1935) 60 A. B. A.
Rep. 136.
*

Member of the Bar of the District of Columbia.
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Robinson-Patman Bill
r

| ''HE

-*

Seventieth

directing

Congress, First Session, passed

a

resolution

the Federal Trade Commission to conduct

an

1

in

quiry into the chain-store system of marketing and distribu
tion. The resolution recited as its premises the recent growth
of the chain-store systems.
More specifically, the resolution
stated that from 1921 to 1927 chain-stores enjoyed an estimated
increase from 4 percent to 16 percent of all retail sales; that
4,000 systems controlled more than 100,000 stores ; that through
consolidation and the control of a substantial proportion of the
distribution of certain commodities, such systems were poten
tially monopolistic ; and the resolution concluded that by reason
of these facts, and others deserving less consideration, such
consolidations and the extent to which they were amenable to
the jurisdiction of federal anti-trust laws were matters of vital
public concern.
In response to the resolution, the Federal Trade Commis
sion filed with the Secretary of the Senate in December, 1934,
2
a final report
of its investigation of the chain-store industry,
wherein facts and conclusions were presented which disclosed
the dimensions and forms of growth of chain-store systems, the
competitive practices and trade policies of chain stores, the
effect on their development of certain special concessions, and
the economic factors involved in the development of chain-store
merchandising. The report concluded with recommendations
as to what legislation should be enacted to correct the alleged
abuses.
There

pending before Congress several bills, orig
inating
Senate, which are intended
as cures for the purported evils of the chain-store system.
Two
of these, companion bills, introduced in the House by Mr. Patman (H. R. 8442) and in the Senate by Mr. Robinson (S. 3154) ,f
are prominent to an extent that all opposition to legislation of
It is interesting to
similar effect is concentrated upon them.
note that both bills, at the beginning, embody literally the rec
ommendations 3 of the Federal Trade Commission in regard to
Section 2 of the Clayton Act,4 made in the report aboveare now

in both the House and the

,

iSen. Res. No. 224, 70th Cong., 1st Sess. (1928).
2
Sen. Doc. No. 4, 74th Cong., 1st Sess. (1935).

f Note by Editorial Staff : The Senate passed the Robinson Bill April
30, 1936.
3

Id. at 4.

4

38 Stat. 730

(1914),

15 U. S. C. A.

�

13

(1926).
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mentioned. The bill sponsored by Mr. Patman was introduced
in the first session of the current Congress, on June 11, 1935,
and at that time was referred to the House Committee on the
Judiciary. The Committee has since conducted extensive hear
ings regarding this and similar bills, and at the time of this

writing is preparing

to submit

a

report concerning them to the

House.

The Patman Bill is better understood if it is viewed in the
light of the conditions which it is intended to correct. The

report of the Federal Trade Commission has afforded the basis
concerning chain-store systems and their methods
which are here reviewed. The advantages enjoyed by the sys
tems, the resulting advantages of which are termed "evils" by
independent merchants, may be classified as follows: (1) those
arising from expansion and the concurring monopolistic tenden
cies; (2) those arising from within the systems in the form
of competitive practices and trade policies; (3) special conces
for the facts

sions which their size empowers them to demand and which
in turn promote further growth; and
from large-scale merchandising.

(4) advantages arising

large-scale retail merchandising first indicated its
prodigious possibilities to the nation, forward-looking inde
pendent merchants have seen and recognized their doom. No
one contends that chain-systems if left unchecked would even
tually replace all singly-owned and operated neighborhood
stores.
But, in view of recent trends, to predict that chains
would ultimately accomplish a major portion of that end is not
In 1929, there were 1,543,158 retail stores
an overstatement.
Since

with combined sales in excess of 49 billion dollars. 159,638 of
these stores were chain-operated. This 10% of all retail stores
in the country totaled sales of over 10,700,000,000 dollars, or
about

22% of the retail business of the country.5

The growth of chains by internal expansion is indicated
the following summations by the Trade Commission:
"During the period covered by

store detail

by

reports, varying from

1 to 43 years, depending upon the date when a continuous record is
first available, the 1,591 reporting chains opened 51,565 new stores

acquired 6,475, or a total of 58,040 gross total additions through
In other words, of the gross total stores added by these chains
during the period covered, about 89 percent represent actual openings
of new units. Adding the openings and acquisitions for 1929 and 1930
*nd

1928.

5

Retail

Distribution, Bureau of Census (1930).
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of 1,687 and 1,478 chains, respectively, reporting store detail, the total
number of stores opened increased to 62,405, acquisitions to 11,035,
and gross total additions to 73,440. As a result, the ratio of openings
to gross total additions (stores acquired plus stores opened) declined
to 85

percent."

6

internal expansion by no means represents the sole
by which chain stores have reached their present size
The
and by which they will continue to grow in the future.
extent of expansion by the acquisition of, and consolidation with,
existing chains is set forth in the Commission's report in
greater detail than can be here reviewed. While it is true that
the actual and potential effect of such expansion upon competi
tion can be determined only by considering the individual chains
in relation to their respective acquisitions, no purpose would
It is sufficient to
be served by citing specific instances here.
Trade
Commission
that
the
facts
set
forth
the
clearly
by
say
indicate that chains have recognized the practicability of con
solidation both to eliminate competition of similar power and
to multiply the blessings which size has already bestowed upon
But

method

them.

By reason of their size, chain-store systems are capable of
competitive policies and practices which are denied to econom
ically weaker independents. Principal among their advantages
is the ability to obtain goods at a lower cost, which finds expres
sion in special price concessions, discounts, and other allow
In bar
ances which are not available to smaller purchasers.
gaining for the lowest possible price, chain systems proceed in
the same manner as do independents, but their efforts yield
The extent
better results due to their size and buying power.
of such power may be garnered from the fact that one chainstore organization, The Great Atlantic & Pacific Tea Co., buys
Other large
over $800,000,000 worth of merchandise annually.
chains spend proportionately. The manner in which this power
is exerted varies from instances of psychological coercion to
concrete threats.
It may be that a single chain organization
purchases as much as forty or fifty percent of one manufac
turer's entire output.
The strategic position in which it is
The manufacturer must concede to
then situated is obvious.
the demands for special concessions to his principal customer,
or lose the corresponding proportion of his business.
Ordi

narily
6

he

concedes, and the loss incurred is absorbed in

Sen. Doc. No. 4, 74th

Cong.,

1st Sess.

(1935) 7.

a

price-
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Another practice of chain stores which enables them to
present lower prices to the public is the effective manner in
which brokerage commissions can be avoided.

They buy directly
brokerage thus elim
inated, or they stipulate that the goods be brokered through a
subsidiary. Generally, producers market their goods through
brokers. The brokerage thereby entailed is added to the price
of the goods. But many chain-store systems own and operate
brokerage companies through which they buy from the manu
facturer. Although such a company as a rule collects the pre
vailing commission for handling the goods, the actual broker
receives fixed compensation and the profits of the broker's busi
ness are remitted to the
parent company and this results in
a reduction of the cost of the
goods. A specific example is pro
vided by the Great Atlantic and Pacific Tea Co. and its 100%
owned subsidiary, the Atlantic Commission Co.
"Many manufacturers have stated that they have been un
able to sell to The Great Atlantic & Pacific Tea Co. because they
would not allow brokerage, and others, that they have been
able to sell the company only because they were allowed brok
The purchase of these offices for the year 1932 are
erage.
reported as amounting to approximately $255,000,000. The
brokerage is equivalent to the prevailing brokerage in the vari
ous markets.
For obtaining its supply of produce The Great
Atlantic & Pacific Tea Co., as parent company, operates the
Atlantic Commission Co. as a 100 percent owned subsidiary.
Approximately 70 percent of the produce handled by the

from the manufacturer and demand the

Atlantic Commission Co. is delivered to The Great Atlantic &
Pacific Tea Co. retail stores, the remaining 30 percent being
sold to other distributors.

Its reported total sales for 1931
approximately $71,000,000. The company collects a com
mission or brokerage on all produce handled, both that which
is purchased for the parent company and that sold to others." 7
As to the price policy of chain organizations, the advantage
which is theirs, and the manner in which they avail themselves
of it, is aptly illustrated in the Trade Commission report. The
competitive advantages of chains over single-store competitors,
arising from the fact that chains do business in many localities,
is most aggressively pursued on those occasions when chains

were

7

Id. at 27.
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prices locally below the prices of their competitors in
locality, while maintaining prices in their other stores.
Discussion of this question by officials of leading chain organi
zations indicates that it is quite a usual practice among them
to cut prices locally not only to meet, but to go below, the prices
of their competitors.8
One of the very important advantages of chain-store organi
zations is the possibility of varying the prices charged not only
within the same city, as in the foregoing illustrations, but also
cut their

that

as

between different cities in the

same

section

or

between dif

ferent sections, in order to take full advantage of local condi
tions by charging what the traffic and competition will bear.

The chain has

an

inherent

advantage

over

the

independent

re

price competition because the chain is able to average
the profit results obtained from its stores in various localities,
tailer in

prices in one or more localities being offset by the
higher prices obtained at other points. This strategic advan
tage is greatest, of course, to the large chain over the inde
pendent retailer, but it also applies in a less degree to the large
chain as compared with small chains.9
In the field of advertising, the independent is obviously no
match for the chain organization. Uniformity in store design,
and other factors, make newspaper and other advertising more
This can hardly be designated
effective for the chain system.
as an "evil."
There is, however, a practice among chain groups
which has attracted the attention of Congress. A variation of
the "special concession" terms which chains are capable of
wringing from manufacturers abides under the guise of adver
tising. By means of the power which has already been demon
strated, chains are often able to combine with a purchase an
agreement whereby the manufacturer grants to the buyer an
allowance, determined by the size of the purchase, purportedly
for joint-advertising of the manufacturer's product.
Such a
sum is known as an advertising allowance, and has as its prac
tical result nothing more than a further lowering of the cost
of the goods. The greater part of the benefit of such advertis
ing, if it ever occurs, inures to the chain.
The Robinson-Patman Bill is aimed at the equalization of
these advantages and their resultant disadvantages. The Clay
ton Act of October 15, 1914, which this Bill seek to amend, is
the low

s

id. at 34.
at 38.
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devoted in Section 2 to the elimination of price discrimination.
It was the hope at that time, at least in the minds of the com
mittee of the House which reported on the bill, that the ends

sought would be accomplished with "as few, as slight, as easy,
simple changes" as possible.10 There can be no doubt that
economic changes have evolved since the Clayton Act was
passed. Such evolution was recognized by the Senate's Com
mittee on the Judiciary which reported on the current legisla
tion. In its report it said:
and

"More than 20 years' experience and observation with respect to
operation, together with new features of trade and industrial or
ganization that have since developed, have convinced us of its short
comings, and of the need to strengthen its provisions and fit them more
perfectly to the needs of today. This your committee has striven to
do, with a careful regard to the preservation of full freedom for sound
and wholesome business in all its necessary and proper operations, but
with a firm resolve not to permit the desire for privilege to masquerade
under the claim of right." 11
its

Price discrimination is attacked
of the Bill.

directly by Section 2(a)12
a general prohibition
then proceeds with exceptions.

The Section first sets forth

against such discrimination and
In substance, the difference between the Clayton Act and the
proposed amendment lies, first, in the exceptions it provides,
and, secondly, in the extension of its annlicability to new spheres
10
11

H. R. Rep. No. 627, 63d Cong., 2d Sess. (1914).
Sen. Rep. No. 1502, 74th Cong., 2d Sess. (1936) 2.

12

"Sec. 2. (a) That it shall be unlawful for any person engaged in
commerce, in the course of such commerce, either directly or indirectly, to
discriminate in price or terms of sale between different purchasers of
commodities of like grade and quality, where either or any of the purchases
involved in such discrimination are in commerce, and where such com
modities

are sold for use, consumption, or resale within the United States
Territory thereof or the District of Columbia or any insular posses
sion or other place under the jurisdiction of the United States: Provided,
That nothing herein contained shall prevent differentials in prices as
between purchasers depending solely upon whether they purchase for resale
to wholesalers, to retailers, or to consumers, or for use in further manu
facture; nor differentials which make only due allowance for differences
in the cost of manufacture, sale, or delivery resulting from the differing
methods or quantities in which such commodities are to such purchasers
sold or delivered: And provided further, That nothing herein contained
shall prevent persons engaged in selling goods, wares, or merchandise in
commerce from selecting their own customers in bona fide transactions
or

any

and not in restraint of trade."

of
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The shortcomings of the present Act, in the
on the Judiciary for the Senate, are

commerce.

minds of the Committee

represented first, in that there is no limit placed upon discounts
in price based upon quantity purchased, and secondly, it allows
discriminations to meet competition, examples of which have
been set forth.

2(a) of the Patman Bill forbids discrimination in
purchasers "where
either or any of the purchasers involved in such discrimination
are in commerce.
." The clause in quotations is intended to
extend the prohibition to price discriminations between inter
Section

price

terms of sale between different

or

.

.

state and intrastate customers

who

well

as

as

between customers

The theory upon which the Act is
extended to intrastate customers is that excessive discrimina
are

purely interstate.

tions involve

loss and such losses must be made up at the

a

expense of less fortunate customers. If such favors are granted
to customers doing an interstate business, and are denied to

customers within the state, then the seller is using interstate
commerce to the detriment of intrastate commerce.
Vice versa,
if intrastate customers

which

not

are

placed

are

favored with excessive concessions

disposal of interstate customers,

at the

assumes
a burden is thereby placed upon inter
state commerce. Both types of discrimination Congress claims

then the bill

that

the power to suppress, if the Senate's Committee report is any
criterion.
The Act qualifies the prohibition with:
"Provided, That nothing herein contained shall prevent differen
prices as between purchasers depending solely upon whether
they purchase for resale to wholesalers, to retailers, or to consumers,
."
or for use in further manufacture;

tials in

.

.

long as no discrimination is permitted within a class, con
ceding discounts for quantity to a wholesaler and not to a re
tailer, to a retailer and not to a consumer, does not involve
any of the competitive practices at which the bill is aimed,
and to suppress such distinctions would unnecessarily disturb
existing and well-justified habits of trade. The Bill continues:
As

only due allowance for differ
of manufacture, sale, or delivery resulting from the
differing methods or quantities in which such commodities are to such
."
(Italics Author's)
purchasers sold or delivered:
".

ences

.

.

nor

differentials which make

in the cost

.

.

The Clayton Act does not forbid quantity discounts.

The Pat-
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Bill extends the

prohibition to discounts for quantity not
actually justified by differences in the cost of manufacture, sale,
or delivery.
This is designed to provide the following test for
permissible differentiation in price: If the customer to whom
the concession is granted had bought the goods in the same
quantities and by the same methods of sale and delivery as the
customer who has been denied the concession, how much more
man

per unit would it have cost the seller to make such sale to the

favored customer?

13

not all

are

In other

words, the Bill recognizes that

served through the
the manufacturer, nor delivered

customers

same

facilities for

the

same means
disposal by
by
Bill
also
the
But
the
expresses
transportation.
opinion that
no particular customer should be endowed with the benefits of

of

the

use or non-use

of facilities which the seller must maintain

in the general conduct of his business, when such benefit results
in detriment to customers not so favored. The remainder of

Section 2(a) is carried over from the present Act.
Section 2(b) 14 of the Patman Bill is addressed to the prob
lem of brokerage. The language of the Act admits of no excep
tions, and unequivocally forbids the granting of price conces
sions represented by brokerage in cases where the brokerage
transaction is not bona fide. It aims at the practice of demand
ing from the seller an allowance on the price in the amount of

goods are sold directly
of
directing the seller to
practice
chain,
a specific broker, who in actuality is a mere fiction, and an agent
of the buyer. In bona fide transactions, the broker acts as the
agent of the seller, but in the perverted form which the Act
aims to eliminate, the broker is not only an agent of the buyer,

the

prevailing brokerage

to the

or

fee where the

the alternate

but acts in direct contravention of the interests of the seller.
Section 2(c) 13 of the Bill is directed at the practice of grantSen. Rep. No. 1502, 74th Cong., 2d Sess. (1936) 6.
"
Sec. 2.
(b) That it shall be unlawful for any person engaged in
or grant, or to receive
commerce, in the course of such commerce, to pay
as
a
value
of
commission, brokerage, or other com
or
anything
is
i4

accept,

agent, representative, or other intermediary in connection
purchase of goods, wares, or merchandise, where such
therein for or in behalf or is subject to the direct
is
acting
intermediary
sale transaction
or indirect control, of any party to such purchase and
other than the person by whom such compensation is so granted or paid."
"
15 Sec. 2.
(c) That it shall be unlawful for any person engaged in
of value to or
to
commerce
pay or contract for the payment of anything

pensation

to

an

with the sale

or

for the benefit of
as

compensation

a
or

customer of such person in the course of such commerce
in consideration for any services or facilities furnished
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ing allowances to favored customers for advertising and other
promotional services, where such services are never as a matter
of fact rendered, or rendered only in part, so that the allowance
so made becomes a mere fiction to lower the price of the goods
sold.
Such allowances are forbidden, with two exceptions.
the
allowances are permissible if all other customers, com
First,
in
the
distribution of the same products, are offered the
peting
same consideration on proportionally equal terms.
If this ex
ception is complied with, the element objectionable because of
its discriminatory character is removed.
The second exception
provides that such allowances may be made if the customer's
business, identity, or interests are in no way publicly associated
in name or by allusion, proximity, or in any other manner with
the furnishing of the services for which the allowance is made,
and provided that the amount allowed for such service does not
exceed the fair value thereof.
Under this second exception, a
seller may designate the buyer as his agent for advertising in
a particular locality, instead of sending his own representative
for the purpose. But if such advertising benefits the buyer in
whole or in part, by identifying him in any way, it is forbidden.
Bona fide advertising, paid for and for the benefit of the seller,
is permitted, with the buyer acting as agent, but if the buyer
is thereby advertised, the transaction loses its bona fide char
acter according to the Act and is forbidden.
Allowances under
the guise of permissible advertising, where the amount paid
exceeds the value of the service rendered, it will be observed, are
likewise prohibited.
The Bill concludes with Section 2(d)16 which establishes a
by or through such customer in connection with the processing, handling,
sale, or offering for sale of any products or commodities manufactured,
sold, or offered for sale by such person, unless
"(1) such payment or consideration is offered on proportionally equal
terms to all other customers competing in the distribution of such products
or commodities; or unless
"(2) the business, identity, or interests of such customer are in no
way publicly associated, by name, reference, allusion, proximity, or other
wise, with or in the furnishing of such services or facilities, and the con
sideration paid therefor does not exceed the fair value of such services or
�

facilities in the localities where furnished."
16 Sec. 2.
"(d) For purposes of suit under section 4 of this Act, the
measure of damages from any violation of this section shall, in the absence
of proof of greater damage, be presumed to be the amount of the prohibited

discrimination, payment,
"(1) the volume

or

grant concerned, multiplied by

of business involved in

�

such violation in

case

the
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of damages. The penalty is measured by the damage
done and the remedy is framed to provide the
party discrimi
nated against by the seller with an opportunity to restore him
self to the equal position he would have occupied had the vio
lation not been committed.
measure

The legal hurdles which the Act must overcome are de
lineated by a brief review of the principles involved and cases
decided thereunder.
It is established beyond argument that

Congress

can

transactions

regulate intrastate transactions only when such
interstate commerce disadvantageously,17

affect

and such effect must be direct and certain.18 It will be observed
that the Robinson-Patman Bill does not require that the intra
state price regulated be found to affect interstate commerce dis
advantageously, directly and with certainty. The prohibition
of the intrastate price is absolute if it is different from the inter
state price.
Thus a serious question as to the constitutional
validity of the Bill is presented.
Furthermore, the prohibition of the payment of brokerage
is made dependent solely upon the ownership of the brokerage
company and not on whether the services paid for were actually
rendered. The Supreme Court has held that the mere fact of
ownership, unrelated to the subject-matter of the regulation,
will not warrant statutory prohibition;19 and further, the con
trol exercised must bear a reasonable relation to the evil sought
to be prevented.20
Whether Congress can thus stipulate that
a corporation or individual who is interested in a chain-store
system cannot own stock in a brokerage or commission business
is doubtful. The proponents of the Bill assert 21 that the Fed-

plaintiff shall be in competition with the grantor therein in the distribution
of the products or commodities concerned; and
"(2) the volume of plaintiff's business in the respective products and
commodities, and for the period of time concerned in such violation, in
case the plaintiff shall be in competition with the grantee therein, or, in
cases under paragraph (b) of this section, in competition with the inter
mediary or with the person for or under whose control such intermediary
shall act therein."

"Houston, E. & W. Texas R. Co. v. United States, 234 U. S. 342
(1914).
isschechter v. United States, 295 U. S. 495 (1935).
i9
Liggett Co. v. Baldridge, 278 U. S. 105 (1928).
20 Weaver v. Palmer Bros.
Co., 270 U. S. 402 (1926); Di Santo v.
Pennsylvania, 273 U. S. 34 (1927).
21
During the hearings conducted by the House Committee on the
Judiciary, an extensive brief was submitted by Mr. H. B. Teegarden, Gen-
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eral Government may always legislate to protect the channels
commerce against the practice of fraud, coercion,
and bad faith without requiring any effect upon such commerce
of interstate

to be shown from the

particular transaction subject to the regu
They draw an analogy to the Packers & Stockyards Act
of 1921 22 forbidding the use of deceptive practices or devices
by market agencies on public stockyards, including commission
agencies in the marketing of livestock. This has been held to
extend to the prohibition of the use of such an agency of the
proceeds of its sales for operations of its own, or even mingling
the proceeds with funds of its own, although there was no de
fault or even actual loss to a customer.23 But further than this,
proponents of the Bill find in Congress the power to legislate
against transactions fraudulent or in bad faith, in an effort to
preserve or promote confidence in interstate commerce, even
though such transactions never touch interstate commerce. An
analogy is drawn here to the prohibition of spurious bills-oflading forbidden by the Act of August 29, 1916.24 Such pro
hibition has been upheld.25 Whether or not such analogy will
bear the weight of constitutional strain remains to be seen.
The constitutional validity of Section 2 (c) presents grounds
for further speculation.
It is wide enough in its scope to in
clude sales to employees, who then become purchasers, and
many other innocent transactions uncolored by a public inter
est, when applicability would contravene due process. What is
meant by the "proportionally" equal terms which provide an
exception to the forbidden concession, is not specified, whether
it be proportionate credit risk, or some other standard. At any
rate, the language is sufficiently vague so as to render the exer
cise of business judgment precarious.
These are but few of the legal considerations which will
lation.

to the reader as he examines the Robinson-Patman Bill.
While its economies are debatable and entirely within the prov
ince of legislative determination, its constitutionality must be
occur

certain if hope is to be had for its survival.

TTr

_

_

W. J. S.

eral Counsel for the United States Wholesalers Association.

It appears
from the testimony on page 9 of the hearings report that Mr. Teegarden
wrote the Patman Bill originally. He was with the Department of Justice
from 1925 until 1931, and later served as General Solicitor for the Federal

Power Commission for

a period of two years.
(1921), 7 U. S. C. A. � 213 (1926).
23 United
States v. Donahue Bros., 59 F. (2d) 1019 (C. C. A. 8th, 1932).
24 39
Stat. 538 (1916), 49 U. S. C. A. �� 81-124 (1926).
25 United
States v. Ferger, 250 U. S. 199 (1919).
22

42 Stat. 167
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Domestic Allotment Act

much litigation in the lower courts, the "triple
officially known as the Agricultural Adjustment Act,1
was declared unconstitutional in the historic Hoosac Mills case,2
decided by the United States Supreme Court on January 6,
1936. This decision not only denied the right of the government
to assess processing and floor stock taxes under the Act, but
also refused the government the right to enter into individual
contracts with producers of agricultural commodities in the man
ner in which it had been doing on the ground that such action
amounted to compulsion. This conclusion reached by the high
est Court in the land destroyed all effectiveness of the Agricul
tural Adjustment Act.
The outcome of the case led to much rejoicing in the manu
facturing centers of the country, but left the dirt-farmer, who
had been deriving the direct benefits of the project, in a state of
bewilderment, not knowing exactly where he stood in the com
plex "New Deal" scheme. Moreover, government officials were
aware of the fact that something had to be done immediately if
the farmers were to continue to enjoy the higher prices in agri
cultural commodities caused by the operation of the Act. As a
result, the law makers in the halls of Congress passed
an amendment to the Soil Conservation Act,3 which amendment
is an attempt on the part of the government to fill the gap left
open by the discontinuance of the Agricultural Adjustment Ad
ministration, which had as its aim the establishment and main
tenance of a balance between the production and consumption of
agricultural commodities in order to re-establish the purchasing
power enjoyed by farmers during the pre-war period.

T^OLLOWING
A
A"

The Act

as

Compared with the Agricultural Adjustment Act

The Soil Conservation and

Domestic

Allotment Act,* the

amendment referred to above, besides declaring as its policy the
preservation and improvement of the soil fertility, provides for
"the re-establishment, at as rapid a rate as the Secretary of
Agriculture determines to be practicable and in the general pub
lic interest, of

a

M8 Stat. 32
2
3
4

ratio between the purchasing power of the net

(1933), 7 U. S. C. A. � 602 et seq. (1935).
v. Butler et al, Receivers, 297 U. S. 1 (1936).
49 Stat. 163, 16 U. S. C. A. �� 590a-590f (1935).
P. L. No. 461, 74th Cong., 2d Sess. (1936).
United States
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income per person
on farms that

not

on

farms and that of the income per person
from

prevailed during the five-year period

August 1909-July 1914, inclusive, as determined from statistics
available in the United States Department of Agriculture, and
This is practically the same
in
the
laid
down
Agricultural Adjustment Act.6 How
policy
the
under
Agricultural Adjustment Administration, the
ever,
of
Agriculture dealt with producers directly, whereas
Secretary

the maintenance of such ratio."

5

Soil Conservation Act provides that the Secretary shall
cooperate with states, in the execution of state plans to effectu
ate the purposes of the amendment.7 The Secretary is empow
ered and directed to apportion among the several states the
the

new

carrying out state plans. This,
Act, must be done on or before November 1 of each
year, and the amount so apportioned is to be used in carrying
This appor
out the program during the next calendar year.8
tionment of funds to the several states, however, is to be made
only after such state has submitted a satisfactory working plan
The Secretary of
for the carrying out of the year's program.
Agriculture is given full authority to approve or disapprove
He is also
such plan of any individual state, as he sees fit.9
given the power to determine the amount of the funds to be
apportioned to each state, but in so doing he is directed to "take
into consideration the acreage and value of the major soil de
pleting and major export crops produced in the respective States
during a representative period [not specified in the Act] and
the acreage and productivity of land devoted to agricultural
production (including dairy products) in the respective States
." 10
There is a proviso,
during a representative period :

funds which will be available for
under the

.

5

Id. at

6

"It is

� 7 (a) (5).
hereby declared

to be the

.

policy

of

Congress

�

(1) To establish

balance between the production and consumption of
agricultural commodities, and such marketing conditions therefor, as will
reestablish prices to farmers at a level that will give agricultural commod

and maintain

ities

such

purchasing power with respect to articles that farmers buy, equiva
purchasing power of agricultural commodities in the base period.
The base period in the case of all agricultural commodities except tobacco
shall be the prewar period, August 1909-July 1914. In the case of tobacco,
the base period shall be the postwar period, August 1919-July 1929."
48 Stat. 32 (1933), 7 U. S. C. A. � 602 (1) (1935).
7 P. L. No.
461, 74th Cong., 2d Sess. (1936) � 7 (b).
8 Id. at
� 7 (g).
� Id. at
� 7 (e).
io/d. at � 7 (g).
a

lent to the
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however, that the apportionment of funds for the years 1936 and
1937 may be made at any time during those respective years.
This was undoubtedly made to allow for the time necessary in
setting up a practical working administrative organization which
will properly synchronize the federal and state governments in
the carrying out of the program. A further provision states that,
"Notwithstanding the making of an apportionment to any State
for any calendar year, the funds apportioned to any State for
which no plan has been approved for such year, and any amount
apportioned to any State which is not required to carry out an
approved plan for such State for such year, shall be available
for carrying out the provisions of
this Act." 11 This gives
the agricultural states a decided advantage over the industrial
states. It also gives the Secretary the power to take the funds
entirely away from an individual state and use such funds in
the general administration of the program, since it is entirely
within his province to approve or disapprove a state plan.
In order to afford a reasonable opportunity for legislative
action by a sufficient number of states to insure the effectuation
of the purposes of the Act, the Secretary of Agriculture is given
the power to carry out the program until January 1, 1938, ex
cept in cases where a state has submitted an approved workable
state plan.12
.

.

.

The final outcome and purpose of the Act, whether carried
out by the states, or directly by the Secretary, is to make pay
ments of grants of other aid to agricultural producers, including
tenants and

share-croppers, in amounts determined by the Sec

retary, and measured by their treatment or use of their land for
soil restoration, soil conservation, or the prevention of erosion,

by changes in the use of their land, and by
percentage
production of any one or more
commodities
agricultural
designated by the Secretary which
that
of
the
normal national production of such
equals
percentage
or
commodities
commodity
required for domestic consumption.
The difficulty of administering this part of the Act may be real
ized from the fact that the Secretary is forbidden to enter into
contracts with producers. The Act expressly states:

and measured also

of their normal

a

".

.

.

tract
or
"

i2
13

the Secretary shall not have power to enter into
binding upon any producer or to acquire any land or
.

interest therein."

Ibid.
Id. at � 8 (a).
Id. at � 8 (b).

13

any

any

con

right
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quite different from the Agriculture Adjustment Act,
which expressly empowered the Secretary to enter into volun
tary contracts with producers of agricultural commodities. As
to just what is an "agricultural commodity," Section 10 of the

This is

Act states
"The

:

or

'agricultural commodity' as used in this Act means
commodity and any regional or market classification, type

term

any such

grade thereof."

This makes the term quite broad in contradistinction to the term
"basic agricultural commodity" as used in the Agricultural Ad

justment Act, which enumerated each commodity covered by
the term.14

Constitutional Aspects

provision in the Domestic Allotment Act, but
a direct appropriation is made yearly from the general fund of
the treasury. There is no doubt that the government can make
grants from the general treasury fund, either to states or to
individuals, because there is no way available to test the legality
of the expenditure.15 But the fact still remains that Congress
is attempting to regulate the use of lands in the several states,
at least until 1938, when the states have adopted their own plans,
and even then it would seem that the Secretary of Agriculture
could still retain control of the whole program by exercising his
power to approve state plans. This seems to be out of harmony
with the rule laid down in the Hoosac Mills case,16 and against
There is

no

tax

the Tenth Amendment.

In that case, Justice Roberts said

"The act invades the reserved rights of the states.
14

"As used in this

It is

a

:

statutory

title, the term 'basic agricultural commodity' means
hogs, rice, tobacco, and milk and its products,
and any regional or market classification, type or grade thereof; but the
Secretary of Agriculture shall exclude from the operation of the provisions
of this title, during any period, any such commodity or classification, type
or grade thereof if he finds, upon investigation at any time and after due
notice and opportunity for hearing to interested parties, that the conditions
of production, marketing, and consumption are such that during such
period this title cannot be effectively administered to the end of effectuating
the declared policy with respect to such commodity or classification, type,
or grade thereof."
48 Stat. 38 (1933), 7 U. S. C. A. � 611 (1935). More
commodities were added by subsequent amendments.
15
Massachusetts v. Mellon, 262 U. S. 447 (1923).
16 United
States v. Butler et al, Receivers, 297 U. S. 1 (1936).

wheat, cotton, field

corn,
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matter

beyond

17

Thus

we see in very clear language that it is not within the
power of the Federal Government, at this time, to regulate agri

cultural production. Now consider these words of the United
States Supreme Court:
"Should congress, in the execution of its powers, adopt measures
which are prohibited by the constitution; or should congress, under
the pretext of executing its powers, pass laws for the accomplishment
of

objects not intrusted to the government, it would become the painful
duty of this tribunal, should a case requiring such a decision come
before it, to say that such an act was not the law of the land."18

But since there is

tax involved in the

Act, in view of the
v. Mellon,19 it is difficult to ascertain
authority
at the present time just how "a case requiring such a decision"
could come before the Supreme Court. Nevertheless, the same
Court, in the Hoosac Mills case, brushed aside the question of
determining whether an appropriation in aid of agriculture falls
within the scope of the phrase "general Welfare of the United
States." 20 An appropriation in aid of soil restoration, soil con
servation, and the prevention of erosion would necessarily have
to come within the same phrase.
This question remains to be
determined by the highest tribunal in the land, and it may be
well to consider the words of that august body :
no

of Massachusetts

"Congress cannot, under the pretext of executing delegated power,
pass laws for the accomplishment of objects not entrusted to the Fed
eral Government.

And

we

accept

as

established doctrine that any

provision of an act of Congress ostensibly enacted under power granted
by the Constitution, not naturally and reasonably adapted to the effec
tive exercise of such power but solely to the achievement of something
plainly within power reserved to the States, is invalid and cannot be
enforced."21

In conclusion, it would seem that the Federal Government
has no power to promote and conserve the profitable use of agri
cultural lands unless the "general welfare" clause authorizes it,

17

13
19

2�
21

Id. at 69.
McCulloch

Maryland, 4 Wheat. 316, 423 (1819).
(1923).
U. S. Const., Art. I, � 8.
Linder v. United States, 268 U. S. 5, 17 (1925).
v.

262 U. S. 447
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according to recent decisions it does not appear that such
authority exists. However, it is not likely that the Act will ever
be challenged, because of the impotency of a state or citizen to
question the spending power of the Federal Government, and, if
any, this seems to be the only vulnerable Section under which
the Act might be reviewed.22

and

J. A. McM.
22

P. L. No. 461, 74th

Cong., 2d Sess. (1936) � 15.
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NOTES
CONFLICT OF LAWS� Enforceability of Tax

Judgments Under the Full

Faith and Credit Clause.

During recent years the practical problems of tax enforcement have
increasingly difficult. This difficulty may be attributed to two
principal causes one economic, the other legal. Modern economic trend
has been toward the acquisition of far-flung property holdings, tangible
and intangible, both by corporations and individuals, so that the picture
today presents numerous instances of corporations taxable by the state
of their incorporation, but with as much as one hundred percent of their
property located in other states, or of individuals owning valuable intang
ibles situated in other states which are taxable only at the owner's domi
cile.1 This economic factor coupled with the legal dogma that "one state
does not enforce the penal or revenue laws of another," creates a situation
which often makes the actual collection of validly levied taxes an im
possibility. There is little likelihood that the future will bring any change
in the economic structure to remedy the situation; on the contrary, it is to
be expected that the system will expand. It would seem, therefore, that any
remedy must come through change in outgrown legal theories.
become

�

Introduction
The rule against the enforcement by one state of the revenue laws of
Lord Hardwicke's time.2
No real

another has been said to date from
basis in

legal logic

can

be found for the rule; it seems, rather, to have had
as a matter of expediency, to prevent the

its origin in the English courts
cutting off of British trade by

foreign tariff laws. Lord Mansfield gave
judicial enunciation of the rule in 1775,3 from which time
it has found its way into the decisions of courts, both in England and the
This doctrine was adopted into American jurisprudence,
United States.4
and in the leading case of Colorado v. Harbeck 5 the proposition is broadly
the first direct

stated that

state will not enforce the

one

revenue

laws of another.

As yet

Supreme Court has made no decision on this point. In
Moore v. Mitchell 6 the question was before the Court, but the decision went
off on another ground and no opinion was expressed as to one state's
obligation to enforce the revenue laws of another.7
In international law the rule is applied alike in original actions to
recover taxes of another state and in actions upon judgments of a foreign
Whether or not, in the United States, the full faith
state for its taxes.
the United States

1

Farmer's Loan and Trust Co.

5

See James

v.

o. Minnesota, 280 U. S. 204
(1930).
Catherwood, 3 Dowl. & Kyi. 190, 191 (K. B. 1823).

v. Johnson, 1 Cowp. 341
(K. B. 1775).
King of Hellenes v. Bostrom (1923), Law Journal Newspaper, 306; Queen of Hol
land v. Drukker, [1928] 1 Ch. Div. 877; Sydney Municipal Council v. Bull, et al. [1909] 1
K. B. 7; Ludlow v. Van Rensselaer, 1 Johns. 93 (N. Y. 1806) ; State of Maryland v. Turner,
75 Misc. 9, 132 N. Y. Supp. 173 (1911).

"Holman

4

"

232 N. Y. 71, 133 N. E. 357

�281 U. S. 18

(1921).

(1930).

TFor good historical discussion of the origin of the rule,
Rev. 782.

see

Note

(1929)

29 Col. L.
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and credit clause in the Constitution prevents the extension of the rule to
judgments, has been a much debated question. The only case decided
directly on the point was People v. Coe Manufacturing Company,6 in which
the New Jersey Court of Appeals held that the courts of that state were
bound to enforce a judgment of a New York court for payment of a
corporation franchise tax. This view was approved by some writers;9 on
the other hand, many leading authorities took the opposite view, maintain
ing that judgments for taxes, being "governmental claims" and akin to
penal judgments, need not be accorded full faith and credit in another

state.�

The Milwaukee

County Case

Supreme Court of the United States in the recent case of Milwau
County v. M. E. White Company,11 decided December 9, 1935, was
directly confronted with this precise question for the first time, and held
that a judgment for taxes is entitled to full faith and credit and must be
enforced in another state like any other money judgment.
The M. E. White Company, a corporation, had transacted business
The

kee

under state license in Wisconsin and had then withdrawn its business and
assets from that

obtained

a

state, owing the

state

$52,165.84 in taxes.

The county

for the amount of the taxes in the Circuit Court of

judgment

Milwaukee County, Wisconsin; it then brought suit on this judgment in
States District Court for Northern Illinois, in which state

the United

corporation had most of its property. The district court dismissed the
the ground that, as the suit was in substance brought to enforce
the revenue laws of Wisconsin, it could not be maintained in the district
court in Illinois.
Appeal was taken to the Circuit Court of Appeals for
the Seventh Circuit and the question of jurisdiction was certified by that
court to the United States Supreme Court.
The Court in this case definitely differentiates between a cause of action
upon a judgment and that action upon which the judgment was originally
entered, and carefully limits the dictum in Wisconsin v. Pelican Insurance
Company 12 which was greatly relied upon by counsel and which has caused
the

cause on

8

112 N. J. Law 536, 172 Atl. 198

(1934).
Hazelwood, Full Faith and Credit Clause as Applied to Enforcement of Tax Judg
ments (1934) 19 Marq. L. Rev. 10; Leflar, Extrastate Enforcement of Penal and Govern
mental Claims (1932) 46 Harv. L. Rev. 193; Note (1929) 29 Col. L. Rev. 782.
10Beale, Conflict of Laws (1931) � 443.1; Goodrich, Conflict of Laws (1927)
� 204; 3 Freedman, Judgments (5th ed. 1925) � 1360. The American Law Institute had
*

stated the rule

as

follows

:

judgment for the payment of money which has been obtained in
favor of u state, a state agency, or a private person, on � cause of action created by the
law of the foreign state as a method of furthering its own governmental interests will not
be enforced."
Restatement, Conflict of Laws (1934) � 443.
"296 U. S. 268 (1935).
The statement of the Court referred to reads, "The
"127 U. S. 265, 292 (1888).
essential nature and real foundation of a cause of action are not changed by recovering
judgment upon it; and the technical rules, which regard the original claim as merged in
the judgment, and the judgment as implying a promise by the defendant to pay it, do
not preclude a court, to which a judgment is presented for affirmative action (while it
cannot go behind the judgment for the purpose of examining into the validity of the
claim), from ascertaining whether the claim is really one of such a nature that the court
"A valid foreign

is authorized to enforce it."

970

GEORGETOWN LAW JOURNAL

[Vol. 24

considerable

uncertainty in the law since that decision. In the words of
Court, "So far as the opinion can be taken to suggest that full faith
and credit is not required with respect to a judgment unless the original
cause of action would have been entitled to like credit, it is inconsistent
with decisions of this court already noted,13 and was discredited in
Fauntleroy v. Lum, 210 U. S. 230, 236, 237 and Kenney v. Supreme Lodge,
supra [252 U. S. 411] 414.""
The dictum in the Pelican case was less particularly limited in
Fauntleroy v. Lum,15 where the Court pointed out that the question decided
in that case was one of jurisdiction of the Supreme Court under Article
III, Section 2, and not under Article IV and said, "It is true that language
was used which has been treated as meaning that the original claim upon
which a judgment is based may be looked into further than Chief Justice
Marshall supposed.16
But evidently it meant only to justify the con
clusions reached upon the specific point decided, for the proviso was in
serted that a court 'cannot go behind the judgment for the purpose of
examining into the validity of the claim.' 17
The Court in the principal case states that, in a suit upon a money
judgment for a civil cause of kction, the validity of the claim upon which
it was founded is not open to inquiry; it is an obligation to pay money in
the nature of a debt upon a specialty, regardless of the nature of the right
which gave rise to it.
Recovery upon such a judgment, the Court says,
can only be resisted upon the following grounds:
(1) that the court which
rendered it was without jurisdiction,18 or (2) that it has ceased to be obli
gatory because of payment or other discharge,1'9 or (3) that it is a cause
of action for which the state of the forum has not provided a court,20
unless it is compelled to do so by the privileges and immunities clause,21
or (4) possibly because procured by fraud.22
The Court then goes on to say that there may be cases in which judg
ments subject to none of the four defects enumerated may still not be
Such exceptions from the all-inclusive
entitled to full faith and credit.
command of the Constitution 23 are implied from the nature of our dual
the

"

v. Russell, 5 Wall. 290
(1866) ; Roche v. McDonald, 275 U. S. 449 (1928) ;
Rosner, 294 U. S. 629 (1935) ; American Express Co. v. Mullins, 212 U. S.

"Christmas
Broderick
311

v.

(1909).
"296 U. S. 268, 278 (1908).
"210 U. S. 230, 237 (1908).
"Referring to his decision in Hampton

v.

McConnel, 3 Wheat. 234 (1818).

"210 U. S. 230, 236, 237 (1908).
"Pennoyer v. Neff, 95 V. S. 714

(1877) : D'Arcy v. Ketchum, 11 How. 165 (1850) ;
Kelsey, 207 U. S. 43 (1907).
"Anderson v. Clark, 70 Ga. 362 (1883); Haggerty v. Amory, 7 Allen 458 (Mass.
1863) ; First National Bank v. Hahn, 197 Mo. App. 593, 198 S. W. 489 (1917) ; Revere
Cooper Co. v. Dimock, 90 N. Y. 33 (1882).
20
Anglo American Provision Co. v. Davis Provision Co., 191 U. S. 373 (1905); cf.
Kenney v. Supreme Lodge, 252 U. S. 411 (1920).
�
U. S. Const., Amend. XIV, � 1; cf. Douglas v. New York, N. H. & H. R. Co., 279
U. S. 377 (1929) ; McKnett v. St. Louis & S. F. Ry. Co., 292 U. S. 230 (1934) ; Broderick v.
Tilt

v.

Rosner, 294 U. S. 629 (1935).
*>
Compare Christmas v. Russell, 5 Wall. 290 (1866); Maxwell v. Stewart, 21 Wall.
71 (1874) ; 22 Wall. 77 (1874) ; Hanley v. Donoghue, 116 U. S. 1 (1885) ; Simmons v. Saul,
138 U. S. 439 (1891), with Webster v. Reid, 11 How. 436 (1850) ; McKnitt v. Turner, 16
Wall. 352, 366 (1872) ; Cole v. Cunningham, 133 U. S. 107, 112
M
IT. S. Const., Art. IV.

(1890).
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system of government, and "consistently with the full faith and credit
clause there may be limits to the extent to which the policy of one state,
in many respects sovereign, may be subordinated to the policy of another."
They make it clear, however, that "of this question this court is the final
arbiter."

24

The

Supreme Court has allowed exceptions to the general rule where
interpretation and enforcement of the full faith and credit clause
would produce absurd and inequitable results. In Alaska Packers Associa
tion v. Industrial Commission25 an injured employee was eligible for
compensation under statutory compensation laws of both California and
Alaska which were in direct conflict; in an action in a California court,
brought under its statute, the Court held that that state might determine
the rights of parties under its own laws and need not enforce the laws
of Alaska, even though to do so would, in a strict sense, be denying to the
foreign law the full faith and credit demanded by the Constitution. A
strict application of the rule in such a case would mean that the laws of
each state would be enforceable in the other, but not at home. The Court
said, "It has often been recognized by this Court that there are some
limitations upon the extent to which a state will be required by the full
a

strict

faith and credit clause to enforce
contravention of its

own

even

statutes and

the judgment of another state, in
26
It was pointed out that

policy."

rigid and literal enforcement of the clause would lead to. absurd results,
and that there must, of necessity, be some accommodation of the conflicting
interests of the two states. The conflict is to be resolved "by appraising
a

the

governmental interests of each jurisdiction, and turning the scale of
weight." 27 This decision is for the Supreme
however, and does not lie with the state courts.
An examination of the cases will readily indicate the impossibility of
outlining any definite rules as to just what judgments will be held to de

decision according to their
Court of the United States,

credit in

mand full faith and
recent
not

pronouncements
desire to lay down

a

sister state.

to the Court28 would

The tenor of these two

seem

to indicate that it does

general rules, but prefers to make such excep
the constitutional requirement of full faith and credit as it may

tions to

deem proper,

as

such

any

cases

arise.

At any rate, the Court in the Milwaukee

emphasizes that the decision is confined to holding that judg
ments for taxes do not constitute such an exception.
One such exception that is generally recognized is that judgments based
upon causes of action which are penal, in the international sense, or as it
is sometimes stated, which arise under the criminal law, are not entitled

County

case

"296 TJ. S. 268, 273, 274

(1936).

Accord, Huntington

v.

Attrill, 146 U. S. 657, 683

(1892).
25

294 U. S. 532

x

Id.

37

294 U. S.

546.

(1934).
Citing, Wisconsin

v.
Pelican Insurance Co., 127 TJ. S. 265 (1888);
Huntington v. Attrill, 146 U. S. 657 (1892) ; Finney t>. Guy, 189 U. S. 335 (1903) ; Clarke v.
Clarke, 178 U. S. 186 (1900) ; Hood v. McGehee, 237 U. S. 611 (1915).

at

532, 547 (1934).
Compare, Bradford Electric Light Co. v. Clapper, 286
(1932), where, under different circumstances, the Court held that the state of the
forum was not required by the full faith and credit clause to enforce the compensation laws
U. S. 145
of

a

sister state, since its "governmental interests" outweighed those of the sister state.
^Alaska

Packers

Milwaukee County

v.

Association

v.

Industrial

Commission, 294 U. S. 532

M. E. White Company, 296 U.

S. 268

(1936).

(1934), and
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One state need not enforce

to full faith and credit in another state.29

another, either by an original action under the laws
of that state, or by action upon a judgment of that state's courts.
Judgments for taxes do not come within this exception because the
obligation to pay taxes is not penal; it is a statutory liability of a quasicontractual nature, which is enforceable, if there is no exclusive statutory
remedy provided, in the civil courts by the common law action of debt or
indebitatus assumpsit.30 Two cases, Lane County v. Oregon31 and Meri
wether v. Garrett,32 are sometimes cited as authority for the proposition
that taxes are not debts; but in subsequent decisions33 it is pointed out
that in those cases the question before the Court did not require a deter
mination of the inherent nature of the obligation to pay taxes, but turned
upon interpretation of particular statutory provisions relating to the pay
ment of taxes.
The conception of taxes as a debt due the state was
established in the English courts before the Declaration of Independence,34
and is recognized as correct today.

the criminal laws of

The Court in the Milwaukee County

case

follows this established rule

obligation to pay taxes is not penal but quasi-contract
ual, and, therefore, that the judgment sought to be enforced does not come
within the exception to the full faith and credit clause.
They refuse
to intimate any opinion as to the enforceability, under the full faith and
credit clause, of judgments based upon penal causes of action, deciding only
that judgments for taxes do not constitute an exception and may not be
denied full faith and credit in state or federal courts on that ground.
Applying the test adopted by the Court, that is, by balancing the
policies and governmental interests of the two states, it was decided that
no policy of the state of the forum could exist sufficient to outweigh the
financial interest of the taxing state, considered together with the purpose
of the full faith and credit clause to unite the states as independent
sovereignties into a single, compact nation "throughout which a remedy
upon a just obligation might be demanded as of right, irrespective of the
state of its origin." 35 It is, indeed, difficult to understand how any state
can have a legitimate policy against payment of its neighbor's taxes, the
obligation for which has been established by a valid and existing judg
ment. Such local policy, if it exists, "would seem too trivial to merit serious
consideration when weighed against the constitutional provision and the
interest of the state whose judgment is challenged." 36
and holds that the

(1888) ; Huntington t>. Attrill,
� 443.1.
Price v. United States, 269 TJ. S. 492 (1926) ; United States v. Chamberlain, 219
U. S. 250 (1911) ; Dollar Savings Bank v. United States, 19 Wall. 227, 237 (1893) ; and see
Stockwell v. United States, 13 Wall. 531, 642 (1871) ; Meredith v. United States, 13 Pet.
486, 493 (1839) ; United States v. Washington Mills, Fed. Cas. No. 16,647 (C. C. D. Mass.
.1867) ; United States t>. Pacific K. R., Fed. Cas. No. 15,983 (C. C. E. D. Mo. 1877).
"7 Wall. 71 (1868).
M
102 U. S. 472 (1880).
"Price v. United States, 269 U. S. 492 (1926) ; United States v. Chamberlain, 219
"Wisconsin

146 TJ. S. 657

v.

(1892).

Pelican Insurance Co.,
See Bbale, Conflict

127 TJ. S. 265

of

Laws

(1931)

30

U. S. 250

(1911).
"Att'y Gen. v. Weeks, Bunb. 223 (Ex. 1726) ; Att'y Gen.
225 (Ex. 1726) ; Att'y Gen. v. Hatton, Bunb. 262 (Ex. 1728).
"Dett.," A, 9) ; 1 Chitty on Pleading: (16th ed. 1882) 123.
38

296 U. S. 268, 277

M

Ibid.

(1935).

v.

Jewers and Batty, Bunb.

See Comyn's Digest

(Title
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the usual argument that enforcement of such
to occasion embarrassment to the state
a judgment of a sister state is apt
sister state
it
of forum because
requires interpretation of the laws of the
The Court points out clearly the
and pronouncements upon its policy.
such considera
fallacy in this argument. In a suit upon a money judgment
the court where
tions are not involved for they are already determined by
to be determined
the original action was tried. The only issues necessary
The

appellee presented

no
the four above mentioned,37 and their determination requires
established by
scrutiny of the foreign state's revenue laws or of relations
are

the
those laws with its citizens. "It involves no more embarrassment than
interstate rendition of fugitives from justice, the constitutional command
38
for which is no more specific than that requiring full faith and credit."
be
can
Further, foreign judgments are not liens and no execution
issued upon them without a new suit in the state in which they are sought
to be enforced; they enjoy, not the right of priority or privilege which they
the
have in the state where they were pronounced, but that only which
lex fori gives to them by its own laws, in their character as foreign judg

Foreign judgments for taxes, therefore, can no more demand
domestic claims for taxes than a judgment upon a simple
priority
contract debt, and there is no danger of loss to the state of forum by
enforcing the judgment.
Having set aside these supposed difficulties, and finding no other fac
tors to offset the very real and substantial interest of Wisconsin, the Court
determined that the full faith and credit clause required that the Illinois
court enforce the judgment.
ments.39

over

Conclusion

Disregarding, as dicta, the various implications and suggestions
affecting the broader aspects of "full faith and credit", the Milwaukee
County case stands for the single fundamental proposition that a valid
judgment for taxes entered by the courts of one state is entitled, as a
matter of right, to full faith and credit in all others; and may, by proper
The
action in the courts of any sister state, be satisfied by execution.
it
con
when
is
decision
is
of
the
only
appreciated
properly
importance
sidered in the light of the present economic structure and the resulting
Although the constitutional obligations
problems of tax enforcement.
of a state to entertain an original action to enforce the revenue laws of
a sister state is left an open question by the Court,40 the effect of this
The
case is greatly to enhance the power of a state to collect its taxes.
opportunity for an individual, or corporation, to come into a state and
enjoy the protection of its laws, and possibly to pursue therein a highly
profitable business, and avoid payment of its taxes by retaining the bulk
of his property outside the jurisdiction, is restricted; for the taxing
authorities may now, by obtaining a valid judgment for such taxes in
their own courts, reach that property wherever it may be.
"Supra
38

p. 970.

296 U. S. 268, 276

(1936).
Cohen, 13 Pet. 312 (1839) ; Cole
(1890) ; cf. Gasquet v. Fenner, 247 U. S. 16 (1918) ; Sistare
10
See Moore v. Mitchell, 281 TJ. S. 18 (1930).
"See M'Elmoyle

v.

v.

v.

Cunningham, 133 U. S. 107

Sistare, 218 U. S. 1 (1910).

974

[Vol. 24

GEORGETOWN LAW JOURNAL

This decision, casting off, as it does, ancient legal theories which have
long since outlived their usefulness, is a real step in the right direction,
and is the

opportune because it comes at a time when the financial
governments, due to depression and the resulting
necessity for relief and reconstruction, are perhaps greater than ever
before. The ability of the state to derive from those enjoying its protec
tion the necessary funds to meet its obligations is at all times vital to its
maintenance and the perpetuation of the concepts of laws and order for
more

burdens of the

state

which it stands.
R. P. K.

CONSTITUTIONAL LAW� The Right of the General Taxpayer to Chal
lenge the Disposition of Governmental Funds or Property, Municipal,
State and Federal, and the Right of the State to Question Federal

Expenditures.
"It may be that the decision [Massachusetts v. Mellon] still leaves
for an action by the attorney general as a representative of all of
the people to bring an action in which the validity of these expenditures
may be tested, but there is nothing in the opinion which suggests this
room

possibility, and it is very improbable that any attorney general could be
induced to bring such an action.
If he cannot, or would not, it appears
that there is

no means

of redress and that billion dollar congresses will be

the rule for many years to come." 1
The prophecy has been fulfilled and thirteen years later we find a
congress appropriating nearly four and one-half billion dollars 2 to be used
as

one

there

man

no

sees

means

fit

�

no

strings attached.

of redress?

It is

a

The obvious reflection is: Is

whimsical idea

ever

to

expect to

see

the

Attorney General of the United States arguing to the Supreme Court
that the Secretary of the Treasury ought be restrained from paying out
moneys from the federal treasury because the Act of Congress under which
he is about to proceed is unconstitutional.
Possibly there is some alterna
tive.

But first let

disposal

or

us see

what may be done in the

attempted disposal of municipal

or

case

state

of

an

unauthorized

property

or

funds.

Municipal
The rule seems generally well settled that a resident taxpayer of a
municipal corporation may sue to enjoin an illegal use of the money of
the municipality.3
This right has been put on several grounds, the most
frequently cited being that the relation of the taxpayer to the municipality
is analogous to that between stockholder and private corporation.4
It is
said that the relief is based

on

the doctrine of trusts, and that the munici

pal officers bear the relation of trustees to the citizens and taxpayers.5
Some of the cases base the plaintiff's standing in court solely on the
ground that the expenditure will deplete the municipal coffers, which must
1

Comments

3

49 Stat.

3

2

(Italics supplied).
(1923) 18 III. L. Rev. 204, 205.
116, 15 U. S. C. A. � 728n (1935). Emergency Relief Appropriation Act.
3
Massachusetts v. Mellon, 262 U. S. 447, 486 (1923) ; Sutton v. Buie, 136 La. 234, 66
So. 956 (1914), L. R. A. 1915D 178; 32 C. J. 270; 2 High, Injunctions �| 1237 et seq.
1
4 Dillon, Municipal Corporations (5th ed.) �� 1580 et seq.

High, Injunctions � 1237.
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by taxation, and that the plaintiff becomes liable to such tax.6
This right to seek relief has been granted not only against direct appro
priations of money,7 but to prevent the creation of debts by purchase of
stock in railroads,8 to cancel, or restrain payments under, contracts alleged
to have been illegally made,9 to prevent appointment of municipal officers
under an ordinance enacted in contradiction of a statute, on the ground
that a debt or at least liability to litigation would result,10 and even to
prevent execution of registry acts because some expense would be en
tailed.11
It has been said that labor contracts entered into by the city
without reference to the going wages of the time, place, and kind of labor
to be performed, even though the terms of the contract are mandatory by
statute, takes the private property of the taxpayer without due process
And a taxpayer owning property in the county was allowed to
of law.12
come in to defend an action brought by a contractor to be released from
his road contract with the county where, by statute, the contractor was
allowed a release by judicial order and the county was not itself defend
ing.13 And where county bonds were authorized a property owner in the
county was allowed to contest the authority for their issue, because they

be filled

would cast
Of the

spending,

cloud upon his title.14
denying the right of

a

cases

some

base their action

would embarrass the

taxing

a

taxpayer to restrain municipal

the ground that to allow such a suit
officials in the prosecution of their duties and
on

would promote numberless suits which would effectively prevent any spend
ing or tax collecting ; 15 but others 16 have been based on dicta in previous
"Sharpless v. Mayor, etc., of Phila., 21 Pa. 147, 59 Am. Dec. 759, 772 (1853) ; Page v.
58 Pa. 338, 98 Am. Dec. 272, 273 (1868) ; Miller u. Des Moines, 143 Iowa 409, 122
N. W. 226 (1909) ; Americus v. Perry, 114 Ga. 871, 40 S. E. 1004, 57 L. R. A. 230 (1902) ;
Perry v. Hanna, 42 111. 160, 165 (1866).
'Perry v. Hanna, 42 HI. 106 (1866).
8Sharpless v. Mayor, etc., of Phila., 21 Pa. 147, 59 Am. Dec. 759 (1853).
"Wright v. Hoctor, 95 Neb. 342, 145 N. W. 704 (1914) ; Lassiter & Co. v. Taylor, 99
Fla. 819, 128 So. 14 (1930) ; Harlan v. Employers' Ass'n, 162 Md. 124, 159 Atl. 267 (1932).
"Americus v. Perry, 114 Ga. 871, 40 S. E. 1004 (1902).
"Page v. Allen, 58 Pa. 338, 98 Am. Dec. 272 (1868).
"Wright v. Hoctor, 95 Neb. 342, 355, 145 N. W. 704, 709 (1914).
"Davis Const. Co. v. Boone Co., 192 Ind. 144, 132 N. E. 629 (1921) ; cf. Breathitt
Co. v. Cockrell, 250 Ky. 743, 63 S. W. (2d) 920 (1933)
(taxpayer allowed to enjoin pay
ment of claim against county after county board had declined to reject it on his request).

Allen,

"Moose

v.

Alexander Co., 172 N. C. 419, 90 S. E. 441 (1916).
v. Supervisors of Broome Co.,
18 N. Y. 155, 162,

"See Doolittle

"Miller

v.

Grandy,

Court in the Mellon
selves showed

a

case

13 Mich. 540

where

complete lack of

a

(1865)

taxpayer

any

was

the only

163

(1858).

mentioned by the Supreme
denied the right.
But here the facts them

was

case

injury to the taxpayer, actual

or

threatened (equitable

jurisdiction). In this case the town was authorized by statute to make good bounties paid
by citizens to enlistees in the Union Army and the suit was to prevent the town board from
allowing certain claims which it was alleged they intended to allow contrary to this statute.
The board had not met when suit

dismissal, it did

meet and

was filed, but, during the pendency of the
appeal from
reject the claims which the bill alleged would be paid. Had the

claims been allowed and the clerk had issued, or was about to issue, orders for their pay
sooner could the equitable jurisdiction have attached.
But the court
said:
the doctrine is now well settled that a private taxpayer, suffering under no
special grievance, is not even a proper party to a bill filed to restrain threatened miscon
duct. Davis v. Mayor of New York, 14 N. Y. 506 ; Doolittle v. Supervisors, 18 N. Y. 155

ment, then and not
.

.

;

Roosevelt

Draper, 23 N. Y. 318; Hale v. Cushman, 6 Met. 425." As pointed out, these
authority for the conclusion that a taxpayer may never restrain an illegal
municipal expenditure. However, a taxpayer is now allowed to maintain such a suit in
Michigan.
cases

are

v.

not
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wholly without logical jurisdictional support
apodictically stated.17

are

sions thus

for the conclu

State

One of the earlier state
sale of

a

cases 18

state owned railroad to

a

allowed

a

taxpayer to enjoin the

private corporation under

a

contract,

authorized by statute, by which the railroad would be released from any
liability to pay taxes.19 In Illinois a taxpayer may enjoin a threatened

misapplication of public funds,

not

only

in

cases

where

a

state officer has

failed to pay into the state treasury taxes he has collected,20 but where
money is about to be paid under a legislative, appropriation act alleged to
be unconstitutional in

parts,21 and "this right is based upon the taxpayers'
equitable ownership of such funds and their liability to replenish the
public treasury for the deficiency which would be caused by the misappro
priation." 22 It was urged, in Fergus v. Russel, that a taxpayer's suit such
as this invaded the sovereignty of the state, and counsel, in their brief, at
tempted to distinguish between municipal and state funds, but the court
disposed of the contention, saying, "A municipality has no inherent power
to raise public funds by means of taxation, but such power is derived only
by grant from the state. In exercising this delegated authority a munic
ipality is exercising a part of the sovereign power of the state. The
sovereignty of the state is no less involved, except in degree, in the deter
mination of a suit brought by a taxpayer to enjoin the misappropriation
of the public funds of a municipality than in a suit such as this, brought
"Davis

the act imputed to
(1856) ; ".
public nuisance, or the usurpation of a franchise detrimental to
ail the people of the state."
Of course the plaintiff has no standing
(Italics supplied.)
in his position as a municipal taxpayer.
Doolittle v. Supervisors of Broome Co., 18 N. Y.
165 (1858) was an action to invalidate erection of a new county as being unauthorized,
"if the plaintiffs
and the court rightly held the action premature.
shall be directly
disturbed in their personal rights or pecuniary interests by any one acting under the resolu
tion of the board of supervisors, they have only to appeal to the courts for redress in the
ordinary way. Up to this time no private interest of the plaintiffs has been invaded
if the proceedings to organize the town are void, no valid tax can be imposed through its
Id.
agency, and the plaintiffs are under no necessity to institute a suit on that account."
Roosevelt v. Draper, 23 N. Y. 318, 323, 324 (1861) denied plaintiff's right to ques
at 158.
tion a disposition of city property at a price alleged to be far below a fair or market
price, on the authority of the Doolittle case ; and said, "An act of administration likely to
It is an
produce taxation is not, therefore, a matter of private or individual concern.
affair altogether public."
See Note (1912) 36 L. R. A. (N. S.) 1, 31.
By statute � tax
payer now has standing to question municipal expenditures in New York.
MMott v. Pennsylvania R. R. Co., 30 Pa. 9, 72 Am. Dec. 664 (1858) ; cf. Page v.
King, 285 Pa. 153, 131 Atl. 707 (1926).
u
"The tax-payers whose burthens will be necessarily increased by releasing from taxa
tion any portion of property liable to contribute to the payment of the public debt and the
expenses of government, have also an interest in the question, and, of course, have a right
v.

Mayor of New York, 14 N. Y. 606, 628

the defendants is either

.

.

a

.

.

.

.

.

.

to be heard."
20

Jones

21

Burke

.

.

Id. at 24, 72 Am. Dec. at 669.

O'Connell, 266 111. 443, 107 N. E. 731 (1914) (taxpayer allowed to sue
compel payments of the taxes into the state treasury "although a public official might
maintain a suit in behalf of the state").
v.

to

Snively, 208 111. 328, 70 N. E. 327 (1904) ; Fergus v. Russel, 270 111. 304,
(1916) ; Fergus v. Brady, 277 111. 272, 115 N. E. 393 (1917).
22
Fergus v. Russel, 270 111. 304, 110 N. E. 130, 135 (1915).
Cf. Note (1926) 43
A. L. R. 408 as to when a suit against a state officer, attacking the constitutionality of the
�tatute under which he acts, is a suit against the state.
110 N. E. 130

v.

by
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taxpayer to enjoin the misappropriation of the public funds in the

a

treasury." 23 It was also held this was not a suit against the state.
24
Oregon taxpayers have brought these suits in their own right
the
right
and also on their relation to the state.25 But the court denies
unless the taxpayer can show that he is "going to get hurt," and where he
claims that the appropriation statute conflicts with a constitutional direc
tion he must show that less money would be required to achieve the purpose
by adhering to the constitutional direction in order to attain a standing
in court, under either method of bringing suit, to attack the appropria
tion.26 In North Dakota, however, the court has held that though a tax
payer has a sufficient interest in the state funds to invoke jurisdiction as
"The private relator, in his
a relator, still the state is the real plaintiff.
capacity as a citizen and taxpayer, merely informs the court of the in
fringement which has been or is about to be made upon the sovereignty
of the state or its franchises or prerogatives or the liberties of its people,
and the court, by virtue of the power granted by the constitution, com
mands that the suit be brought by and for the state, even though the attor
27
ney general may refuse to bring this action or consent to its institution."
The great majority of states 28 have upheld the taxpayer's right to
enjoin unauthorized dispositions of state funds or property, among them
Alabama,29 Montana,30 Florida,31 Maryland,32 and Tennessee.33 Taxpay

state

In

ers

have restrained submission of constitutional amendments to the elec

on the ground that they were unconstitutionally proposed, and their
standing in court sustained because the election cost would ultimately come
from taxes, in California,34 Florida,35 and Indiana,36 in the last case the
court remarking that even though only a small proportionate part of the

torate

33

Id. at

**

Sherman

107 Pac. 3
38

110 N. B. at 136.

�

.

v.

Bellows, 24 Ore. S63, 34 Fac. 649 (1893)

; Sears

v.

Steel, 66 Ore. 644,

(1910).

ex rel. Taylor v. Pennoyer, 26 Ore. 206, 37 Pac. 906
(1894) ; Oregon ex rel.
Lord, 28 Ore. 498, 43 Pac. 471 (1896).
"Oregon ex rel. Taylor v. Lord, 28 Ore. 498, 43 Pac. 471, 473 (1896) (constitution
said that state buildings should be located in the state capital, and statute directed branch
insane asylum be erected elsewhere).
"State ex rel. Linde v. Taylor, 33 N. D. 76, 156 N. W. 561, 563 (1916) (suit to
enjoin operation of a state bonding fund, authorized by statute). Italics supplied.
38
The actions have been allowed in Arkansas,
Cf. Note (1929) 58 A. L. R. 688.
California, Colorado, Florida, Hawaii, Illinois, Indiana, Kansas, Maryland, Michigan, Mis
souri, Montana, Nebraska, Ohio, Oregon, Pennsylvania, South Carolina, South Dakota,
Tennessee, Texas, although in some of these states the question of the taxpayer's right
has never been directly brought to the attention of the court for full consideration.
The

Taylor

State

v.

actions have not been allowed in New Mexico, New York, Washington.
Louisiana, listed
by the annotator as in this latter group, is now with the majority. Many other courts are
listed as "uncertain."

2sTayloe
assent to

v.

Davis, 212 Ala. 282, 102 So. 433, 436

the proposition that

a.

taxpayer has

no

(1924).

interest in

"We are not prepared to
having appropriations made

in the manner fixed by the Constitution, and the subjects as well as amounts of
appropria
tions determined by chosen representatives charged with that duty."
soChumasero v. Potts, 2 Mont. 242 (1875) ; Hill v. Rae, 52 Mont. 378, 158 Pac. 826

(1916).
81

McSween

32

Christmas

State Livestock Sanitary Board, 97 Fla.

749, 122 So. 239 (1929).
Warfield, 105 Md. 536, 66 Atl. 491 (1907).
8
Lea
121
Lynn v. Polk,
(Tenn. 1881).
"Livermore v. Waite, 102 Cal. 113, 36 Pac. 424 (1894).
35
Crawford v. Gilchrist, 64 Fla. 41, 59 So. 963 (1912).
^Ellingham v. Dye, 178 Ind. 336, 99 N. E. 1 (1912).

33

v.

v.
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cost of election would fall

the taxpayer it would not destroy his

on

com

petency to sue.37
court, in the first case which arose involving this
any analogy between a private corporation and
the state, which analogy they admitted to exist in the case of a municipal
to interfere with the
ity, and refused "to allow mere private persons
management of public affairs." 39 However, a later case,40 by a vote of
four to three, refused to follow this precedent as being contrary to the
great weight of authority.
In Thompson v. Commissioners of Canal Fund41 the plaintiff tax
payer was not allowed to enjoin the making of a canal enlargement loan
as the
on the ground that the authorizing statute was unconstitutional
The

Louisiana

point,38 refused

to

see

...

The court said: "such relief

debt limit had been reached.
to

granted merely
because it

was

prevent

officer from

an

carrying

deemed unconstitutional where

foundation of the bill." 42 In this case
plaintiff's contention were correct, the

there

a

.

.

.

was never

law of the State

equity was not the
equity because, if the
invalid and no rights

some

was

bonds

out

no

were

could arise against the state which would call for any payments of money
To the
from the public treasury and therefore no increase in taxation.
same

by
on

effect is the

federal

only

case 43

on

the

subject, which

was

an

action

non-resident taxpayer to prevent a bond issue in aid of a railroad
the ground that the constitutional debt limit had been passed and the
a

private corporations. Although the court said
private suit for an injury which he sustains
in common with every other citizen. To allow such actions would promote
endless litigation
without at
.";44 yet the opinion concludes: ".
tempting to decide what remedy
may exist for the wrong which the
it is sufficient to say
complainant supposes is about to be committed
in deciding this case that the complainant does not show any title to the
state

"a

forbidden to aid

was

man

cannot maintain

.

a

.

.

.

.

.

.

...

relief which he seeks."

45

Federal
Thus far

only

one

case 46

has reached the

Supreme Court in which

a

taxpayer of the Federal Government has sought to restrain the operation
of

a

federal

appropriation

taxation, and he
"Id. at
58

annotation )
39

40

�

,

Sutton

v.

was

act

denied

47

on

the

standing

ground that it will result in illegal
in a court of equity because "his

48

99 N. E. at 29.

Buie,

136

La.

234, 66 So. 956

(1914), L. R. A. 1915D 178

(elaborate

.

Id. at

�

Borden

.

v.

66 So. at 957.

Louisiana State Board of Ed., 168 La. 1005, 123 So. 655

(1929).

a2 Abb. Pr. 248

(N. Y. 1855).
Id. at 252.
Italics supplied.
"Morgan v. Graham, Fed. Cas. No. 9801 (C. C. D. La. 1871).
42

44

Ibid.

45

Ibid.

*>

Massachusetts

v.

Mellon, 262 U. S. 447

(1923).

"Maternity Act, 42 Stat. 224 (1921), 42 U. S. C. A. �� 162-174 (1926).
48
The real question was the power of the Court under Art. 3, � 2 of the Constitution,
which power extends only to justiciable controversies in which the parties are in sub
Muskrat v. United States, 219 U. S. 346 (1911). Here the plain
stantial adverse interest.
tiff can establish himself in substantial adverse interest, and thus create a justiciable con
troversy over which the Court has power to hear and determine, only if he can show that
The result of the
a property right will be invaded by an execution of the Act of Congress.
decision is to deny this property right.
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is shared with millions of
interest in the moneys of the Treasury
others; is comparatively minute and indeterminable; and the effect upon
future taxation
remote, fluctuating, and uncertain." 49
...

.

.

.

To add strength to this conclusion the Court said, (a) that the expen
diture was a matter of public concern; (b) that to sustain such a suit

would inconvenience the other departments of the government; (c) that
no precedent exists;
(d) that the plaintiff has not shown that "he has
sustained

or

is

immediately in danger

of

sustaining

some

direct

injury" as
merely

result of the enforcement of the act rather than that he suffers

a

indefinite way in common with people generally.50
Leaving the main argument until last, and dealing with the strength
ening reasons first: (a) If the matter is one of public concern, how can
Not by recourse to the polls, for under our
the public protect itself?
present-day systems of efficiency an appropriation of many billions of dol
lars will be spent during the two years elapsing between Congressional
elections, and even if the new Congress recognized the attitude of the
voters it could not get back to the Treasury money already spent.
Nor is
it practicable to expect to be able to have all the people "marching on
Washington" to prevent such expenditures, for those who will pecuniarily
benefit will also march and riots result; nor would a flood of letters and
telegrams aid, as experience has shown us how an organized minority can
make Congress believe they represent the majority and those who will
receive have more time and direct present incentive to yell louder than
those who will pay nor does every taxpayer realize that "the day of
reckoning is sure to arrive." If the matter is one of public concern, why
may not a member of the public be allowed to speak for all?
(b) The Supreme Court has always, when the question has been di
rectly presented, said that administrative convenience or inconvenience can
not override constitutional rights.51
The inconvenience mentioned has ref
erence, no doubt, to multitudes of injunction suits to restrain any and
every appropriation act from being effected
but, as an actual fact, the
court of first instance would deny the application and prevent such incon
venience in all cases but those in which the alleged right to enjoin ap
peared to be substantial, i.e., where the court had reasonable doubts as to
the constitutionality of the appropriation.
(c) Lack of precedent should not mean that failure of others in the
past to insist on their rights prevents future generations from insisting
on theirs when the rights are basically the same.
But the lack of prece
dent may be explained. Prior to 1913 52 the possible income of the Federal
Government was necessarily limited by the constitutional restrictions on
taxation 53 and the practical difficulties arising therefrom. The ratification
of the Sixteenth Amendment not only opened the way to vast sources of
revenue but aided the Congressional imagination in finding ever newer

in

some

�

�

*262 TJ. S. 447, 487 (1923).
"Id. at 487-488.
a

Schlesinger v. Wisconsin, 270 U. S. 230, 240 (1926) ; Heiner v. Donnan, 285 TJ. S.
(1932) ; Stewart Drygoods Co. v. Lewis, 294 TJ. S. 550, 559-560 (1935).
But cf.
Burnet v. Wells, 289 TJ. S. 670, 678 (1933) : Helvering v. City Bank Fanners Trust Co.,
296 TJ. S. 85 (1935).
�
TJ. S. Const, Amend. XVI.
MU. S. Const., Art. I, 5S 8, 9.

312, 325

[Vol. 24

GEORGETOWN LAW JOURNAL

980

The

sources.

enormous

war-time

income, required to meet the extra-ordi
post-war Congresses the potential size
governmental bureaus, once established
a necessity due to extra-ordinary condi

nary expenses arising, showed the
of the pork-barrel 54 and taxes, like

are seldom abolished; what was
tions became the general rule.55 At a time when revenue was limited the
appropriations were smaller, the proportionate tax on the individual was,
indeed, minute, and he could afford to wait to express his views by the

Today, the possible taxation has reached such proportions, the
are so huge and the money is spent so quickly, that taxation

ballot.

expenditures

become

may

ruinous

to

the

individual

before

his

ballot could

become

effective.

(d) Under such circumstances the direct injury to the taxpayer
measured, not by the relation of the tax which he will be called
upon to pay with the total funds in the Treasury, as was apparently done
in Massachusetts v. Mellon, but by the relation between the tax he must
Is a tax of more than $40 a year for
pay and his ability to pay the tax.58
a single federal appropriation purpose a method of suffering merely in
some indefinite way in common with people generally?
The Court approved
But to get to the main ground of the decision.
the rule that a municipal taxpayer has a direct and immediate interest in
the municipal funds and property 57 though it said "there are decisions
to the contrary" and cited Miller v. Grandy,5S discussed previously in this
connection,59 but failed to take note of the fact that in the vast majority
should be

of the states the taxpayer is held to have

a

substantial interest

as

a

tax

It based the
payer in the state treasury.
the analogy between municipal and private

municipal taxpayer's right on
corporations, between corporate
taxpayer and corporate stockholder.60 The Court denied the analogy to the
Federal Government because the taxpayer's "interest in the moneys in the
is shared with millions of others"; yet are not the interests of
Treasury
shareholders in some of our larger corporations shared with millions of
others? It denied the analogy because the taxpayer's interest is "compara
tively minute and indeterminable" ; yet is not the same the case in regard to
these same large corporations, or even similar in the case of our larger
municipal corporations? Is the interest of Farmer Jones in the Illinois State
Treasury, which the Illinois Courts held to be substantial, or of Grocer
Smith in the Chicago city treasury, which even the Supreme Court of the
United States affirms to be substantial, greater than the interest of the
Ford Motor Company, or of Henry Ford himself, in the Federal Treasury?
But an analogy between the Federal Government and a private cor...

paternalistic trend of the Federal Government is largely of recent growth,
for the increasingly larger appropriations.
a great measure,
65
having begun on the ground of necessity,
Or, as used in another connection,
they will continue on the score of expediency, and, finally, as a mere matter of course."
Tyson v. Banton, 273 TJ. S. 418, 445 (1927).
60
The tax burden per capita under the Emergency Relief Appropriation Act of 1935
[49 Stat. 115, 15 U. S. C. A. � 728n (1936)], amounts to more than $40, and since the
number of federal taxpayers is small in comparison with the national population, the indi
H

The

and accounts, in

.

.

And if the man on whom the tax
vidual taxpayer's burden becomes that much larger.
falls heaviest should have a right to complain, why not he upon whom the burden is less?

"262 U. S. 447, 486

�13 Mich. 540
<�*

(1923).

(1865).

Supra note 16.

<�262 U. S. 447, 487

(1923).
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poration exists which was not, apparently, urged before the Court, which,
if recognized, ought to sustain the taxpayer's right and standing in court.
A private corporation is created by the state ; from the state it derives all
of its powers; it may exercise only such powers as are expressly given it
or are necessarily to be implied from the
expressed powers. If a private
corporation attempts to exercise powers neither expressly nor impliedly
granted, the state may punish or restrain such exercise of power. The
Federal Government was created by the "People of the United States;"61
from the people it derives all of its powers; 62 it may exercise only such
powers as are expressly given it or are fairly and reasonably to be implied
from the express powers;63 hence it should follow that the people, the
source of the power of the Federal Government, may enjoin an attempted
exercise of a power not granted, i.e., restrain the operation of an uncon
stitutional act of Congress. Since it is impracticable that all of the people
join in suing, one should be able to sue as a representative of the whole.
Now the logical representative of all the people is the Attorney Gen
eral, and, in the states, it is the duty of the Attorney General to institute
proceedings when the rights of all the citizens are involved.64 But if the
Attorney General of a state refuses to sue, any citizen may institute the
suit, with the permission of the Supreme Court, in the name of the Attor
Such should be the case with regard to the National Gov
ney General.68
ernment.
If the Attorney General will not sue, and it is almost unthink
able that he would, any taxpayer in his capacity as citizen ought to be
If the State may preserve its sovereignty against a
allowed to do so.
corporate usurpation of power, so should the people of the United States
be able to preserve, by equitable proceedings, their sovereignty from gov
ernmental usurpation.
States'

In the

same case 66

enforcement of the

Rights

the Court denied the right of a state to enjoin the
as an invasion of the rights reserved

appropriation Act

by the Tenth Amendment.67 The Court said that the Act in
question did not invade the powers of the state since no obligation was
imposed but an option merely was extended which the state was free to
accept or reject. The Court then demonstrated (?) that there was no
jurisdiction to hear the cause because the proceeding was not of a jus
ticiable character, and not of a justiciable character because the Act in
and of itself invaded no right of the state, did not threaten to do so,
and the questions presented were "abstract questions of political power, of
sovereignty, of government," 68 since the federal power would be exerted
to the states

81

U.

S. Const., Preamble.

(1793) ; Martin v. Hunter's Lessee, 1 Wheat. 304
Maryland, 4 Wheat. 316 (1819).
McCulloch v. Maryland, 4 Wheat. 316 (1819); United States v. Gettysburg Elect.
Ry. Co., 160 U. S. 668 (1896) ; Legal Tender Cases, 12 Wall. 457 (1871).
�
State ex rel. Linde v. Taylor, 33 N. D. 76, 166 N. W. 561 (1916).
^Chisholm

(1816)

;

v.

McCulloch

Georgia, 2 Dall. 419

v.

83

tlbid.
66

Massachusetts

87

"The powers not delegated to the United States by the Constitution

v.

Mellon, 262 U. S. 447, 480-485 (1923).

by it to the States, are reserved to the States respectively
88
262 U. S. 447, 485 (1923).

or

to the

people."

nor

prohibited

982

[Vol. 24

GEORGETOWN LAW JOURNAL

only when the state agreed to the exercise. Recent developments 69 seem
a new trend of thought in the Court on this subject.
In discussing the possible effect of the Hoosac Mills case on the Mellon
case it must be pointed out that it is true that in the former the Court was
deciding merely the legality of taxes under the Agricultural Adjustment
Act and the plaintiff was given standing in Court because it was held that
the exaction was not a true tax but merely a step in an unauthorized plan
of regulation where there was no power to regulate.70 The plaintiff pre
sented a justiciable controversy because he was being deprived of his
property, in the guise of a tax, and this deprivation he resisted. However,

to show

the Court based its conclusion that the so-called tax

was

invalid upon the

simple ground that it had been earmarked for distribution under an uncon
stitutional appropriation Act, and our present concern is with the reasons
for holding the appropriation unauthorized.
Briefly, it was held that as
the result of the appropriation was to invade the reserved powers of the
states, the Tenth Amendment

was

violated and the statute invalid.

Does

it not follow that if the Tenth Amendment is violated the state has suf
an injury from the enforcement of the Act and is in a position to
present to the Court a question of a justiciable character which it was

fered

held Massachusetts had not done in the Mellon case?
exist if

Does not

jurisdiction

right of a state guaranteed by the constitution is invaded? The
very question which determines the plaintiff's right to relief determines the
jurisdiction of the Court to hear the controversy.
a

The Court dealt with the validity of the appropriation under two
heads,71 under the first of which the "general welfare" clause as applied
to the spending power was, for the first time, considered and the Hamiltonian theory, adopted by Story in his Commentaries, approved.72 But the
decision was not based on this ground (whether the appropriation was for
the general welfare) and the jurisdictional question cannot be discussed
Under the other head, the invasion of the reserved
upon this ground.
rights of the states, the Act was invalidated, and here we find our juris
dictional point. Why was the appropriation Act held to invade the reserved
powers, and could a state have questioned the appropriation only?
Under the Agricultural Adjustment Act farmers were to receive bene
fit payments if they signed and abided by crop-curtailment contracts. The
government contended this was no attempt to regulate in the field reserved
to the states because there was no compulsion and the farmer was free to
comply or not. The Court said: "The regulation is not in fact voluntary.
The farmer, of course, may refuse to comply, but the price of such refusal
is the loss of benefits.

The amount offered is intended to be sufficient to

him to agree to the proposed regulation.
withhold unlimited benefits is the power to coerce

exert pressure

on

The power to

or destroy." 73
confer or
How equally true is this statement if applied to the Mellon case, substitut
ing the word "state" for the word "farmer." The Maternity Act74 was
intended to regulate, to regiment, state action in a field in which Congress

��

United States

110

Id. at 68.

n

Id. at 64, 68.

v.

Butler et al., 297 U. S. 1

(1936).

nId. at 66.
n
Id. at 70, 71. Italics supplied.
"42 Stat. 224 (1921), 42 U. S. C. A. �5 162-174

(1926).
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had

no power to legislate directly.
The same
aspects of the recent Social Security Act.75

may be

said for certain

resting here the Court continued: "But if the plan were one for
voluntary
co-operation it would stand no better so far as federal
purely
At best it is a scheme for purchasing with federal
power is concerned.
funds submission to federal regulation of a subject reserved to the
states."76
In the Mellon case the Court had held that a plan for volun
tary co-operation between federal and state governments was not an inva
Not

sion of the power reserved to the state.
If the trend of reasoning of the
Court away from that in the Mellon case can be more clearly shown, it is

in these words: "Is
tures

States has

no

a

statute less

objectionable which authorizes expendi
a field in which the
United

moneys to induce action in

of federal

power to intermeddle?"

77

a purchase by the National
compliance with national law by the people of a state,
and a purchase by the National Government of state legislation in compli
ance with a national law.
The latter was the question involved in Massa
chusetts v. Mellon, and the compliance, no matter what may have induced
it, became the official act of a sovereign (?) state. The former was, in
part, decided by the Court in Hopkins Federal Savings & Loan Ass'n v.
Cleary,78 in which a state building and loan association, acting under
authority of a federal statute,79 attempted to transform itself into a fed
eral association, and the state banking commission sought to annul the
proceedings and compel it to continue operations under state law or to
A unanimous Court held the Act invalid in not requiring the
dissolve.
consent of the state.
Mr. Justice Cardozo, speaking for the Court, said:
"In this there was an invasion of the sovereignty or quasi-sovereignty of
Wisconsin and an impairment of its public policy, which the state is privi
leged to redress as a suitor in the courts so long as the Tenth Amendment
And
preserves a field of autonomy against federal encroachment." 80
we are constrained to the holding that there has been an
again: ".
illegitimate encroachment by the government of the nation upon a domain
of activity set apart by the constitution as the province of the states
Given the encroachment, the standing of the state to seek redress as suitor
is not to be gainsaid, unless protest without action is the only resistance." 81
As pointed out by Mr. Justice Roberts, "ours is a dual form of gov
ernment," 82 a form of government which our forefathers thought best
calculated to serve the interests of our people. If this is no longer best,
if we should have but one centralized government, let the people of the
country declare their wishes in the manner provided by fundamental law,
by constitutional amendment. But if our dual form should persist, a single

There

is, of

Government of

.

course,

a

distinction between

a

.

.

75

49 Stat. 620, 42 U. S. C. A. �f 301-1305

(1936).

.

.

Cf. Legis. (1936) 24 Georgetown

Law Journal 665, 671.

'�297 U. S. 1, 72 (1936). Italics supplied.
77
Id. at 73.
Italics supplied.
78

296 U. S. 316

78

48 Stat.

132

(1935).
(1933), amended 48 Stat. 645

(1934), 49 Stat. 297, 12 U. S. C. A.
(1935).
296 TJ. S. 315, 337 (1935).
81
Id. at 338, 339.
The right of the state as parens patriae is also recognized here,
and Massachusetts v. Mellon, is distinguished on this ground. Id. at 340, 341.
82
297 U. S. 1, 63 (1936).
� 1464 (i)
80
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state must have

a right to question federal
expenditures, the jurisdiction
controversy must exist in the Supreme Court, else, "If in lieu
of compulsory regulation of subjects within the states' reserved jurisdic
tion, which is prohibited, the Congress could invoke the taxing and spend
ing power as a means to accomplish the same end, clause 1 of � 8 of Article
I would become the instrument for total subversion of the governmental
powers reserved to the individual states," 83 to quote again from Mr. Jus
tice Roberts, and the states as sovereign states will cease to exist, their
legislatures become mere advisory fora, and their governors subordinate
executive officers of the Federal Government. However, much as we may
deplore the policy, Massachusetts v. Mellon is still the law.

to hear the

L. F. D.

JUDGMENTS OF THE SUPREME COURT RENDERED BY A MAJOR
ITY OF ONE.
Five-to-four decisions of the

Supreme Court, in their legal effect, are
parties involved than judgments rendered by a
unanimous Court.
In fact, a four-to-four or a three-to-three alignment
of the justices, unless a rehearing is granted, amounts to an affirmance
of the judgment of the lower court,1 and the controversy becomes res
adjudicata.
But five-to-four decisions on controversial issues frequently affect
much larger groups than the parties in actual litigation. When an act of
Congress is declared unconstitutional, the decision of the Court is likely
to antagonize important groups, groups which were powerful enough to
enact the legislation originally.
A strong dissenting opinion concurred
in by the minority gives no little solace to those groups adversely affected
by the judgment of the Court. It enables them to place their objections
to the decision, at least ostensibly, on a legal plane.
In recent years such
dissents are not infrequently written by justices possessing a singular
command of pithy phraseology.
The effect, therefore, of five-to-four
decisions on the popular mind is cumulative.
One decision will adversely
affect "labor," another "agriculture," another "vested interests." In time,
no

less

binding

such criticism

on

the

to be directed at the decision itself.

Instead it is
institution.
Professor Warren has remarked
that many persons who criticize the Court for its five-to-four decisions
are in reality seizing upon a convenient pretext to vent a deeper sentiment,
ceases

directed at the Court

as

an

namely, the belief that the Court under
an act of Congress.2

no

circumstances should invalidate

There is little doubt that the five-to-four decisions rendered in Pollock

Co.,3 in Lochner v. New York,4 in the Em
ployers' Liability Cases,5 in Hammer v. Dagenhart,e and in Railroad
v.

Farmers' Loan and Trust

33
Id. at 76. Italics supplied.
'Washington Bridge Co. v. Stewart et at., 3 How. 413 (1845).
5
Warren, The Congress, the Constitution, and the Supreme

1935), 178-221.
3

158 TJ. S. 601

*

198 U. S. 45

(1895).
(1905).
�207 TJ. S. 463 (1908).
�247 U. S. 261 (1918).

Court

(rev.

ed.
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Retirement Board et al. v. Alton Railroad Co.7 have subjected the Court
to much criticism from certain groups.
Proposals to prevent decisions on controversial questions by a bare

majority of the Court have been introduced in Congress from an early
A series of seven proposals, aimed particularly at preventing the
date.
Court from invalidating state legislation except by the concurrence of
more than a majority of the justices, were introduced in Congress between
1823-1829.8 Only two of the proposals included within their scope federal
legislation. At that time, it will be recalled, the Supreme Court was "under
fire" for holding unconstitutional various state laws ten by the end of
�

the year 1825.9

Kentucky was particularly incensed after the land-title case of Green
Biddle,10 which, it was then believed,11 was concurred in by less than a
majority of the Court. The final decision in this case was rendered In
When Congress convened, Senator R. M. Johnson of
February 1823.
Kentucky introduced on December 10, 1823, the first such proposal to
require concurrence of a prescribed majority (seven out of ten) in any
opinion involving validity of the laws of a state or of the United States.
With the Civil War and Reconstruction Period the Supreme Court
was again subjected to a storm of criticism.
Congress was determined to
to
Divided
five
the
rebels
in
their
four, the Supreme Court
place."
"put
held in 1867, in the case of Ex Parte Garland,12 that the oath required
of Southern lawyers was unconstitutional. In January 1868, Representative
Thomas Williams of Pennsylvania introduced a proposal to require a full
bench and a unanimous Court whenever the validity of any legislation,
state or federal, was questioned.13
The next such proposal was made by Senator Borah in a bill intro
duced in the Senate on February 5, 1923. The Supreme Court, in a series
of four decisions rendered between 1918 and 1922, had invalidated four
separate Acts of Congress the first Child Labor law, the Income Tax
Law of 1916, a law saving to claimants in federal courts rights under
State Workmen's Compensation Acts, and the Federal Corrupt Practices
v.

�

Act.

In each

case

the Court had been divided five to four.

will, therefore, be noted that these proposals requiring concurrence
of more than a majority of the Court, when state or federal legislation is
challenged, have followed close upon the announcement of important de
cisions by a divided Court.
One need but glance at the legislative history of the 74th Congress
It

for further evidence of this fact.
On May 6, 1935,14 divided five to four,
the Supreme Court held the Railroad Retirement Act 15 unconstitutional.

Within twenty-four hours,
limiting the power of

ment

'295 TJ. S. 330
8

a
a

resolution proposing a constitutional amend
divided Court to invalidate acts of Congress

(1935).

See Warren, op. cit. supra note 2, at 218-221.

�1 Warren, The Supreme Court
10
11

reasons

in

United States

History

(1928)

653.

8 Wheat. 1

(1823).
See 1 Warren, op. cit.

supra note

9, at

c.

16, Kentucky against the Court, for the

for this belief.

u4 Wall. 333

(1867).

u

See Warren, op. cit. supra note 2, at 218-221.
"Railroad Retirement Board et al. v. Alton Railroad Co. et al., 295 U. S. 330
"48 Stat. 1283, K. 868 (1934), 45 U. S. C. A. | 201 (1935).

(1935).
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had been introduced by Representative Ramsay of West Virginia.
amendment would limit the
to

cases

Supreme Court in its exercise of such

His
power

where three-fourths of the members of the Court concurred in the

decision.16

On May 10,

Representative Ramsay undertook to accomplish
Congress. This time he would deny to the
Court, in the exercise of its appellate jurisdiction, power to invalidate a
federal law except by the concurrence of seven justices.17
Five similar proposals were introduced during the ensuing two weeks
one would
require a two-thirds majority,18 two a three-fourths ma
jority,19 another the concurrence of seven judges,20 and one a unanimous
court.21
Three of these five proposals were designed to prevent the
Supreme Court from invalidating state as well as federal legislation except
by concurrence of the prescribed majority.
Then, of a sudden, this flood of proposals abated. On May 27, without
a dissent, the Court jolted the New Deal in three unanimous decisions,22
two of which invalidated acts of Congress
the National Industrial Re
a

similar result

by

an

act of

�

�

covery Act

its critics

23

and the Frazier-Lemke Act.24

The Court itself had crossed

momentarily. Although Congress remained in session
until August 26, not another proposal prescribing necessary majorities for
invalidating acts of Congress was introduced in the House25 during the
�

at least

final three months of its session.
The 74th Congress reconvened on January 3, 1936.
Three days later
Supreme Court read its decision 26 holding the Agricultural Adjust
ment Act 27 invalid.
The Court was divided six to three.
Again oppo
sition flared in Congress.
Representative Gillette of Iowa introduced a
bill prohibiting the Court, in the exercise of its appellate jurisdiction,
from holding an act of Congress unconstitutional and void "without the
concurrence of seven or more of the justices in the finding or decision
of the Court." 28 Senator Norbeck of South Dakota presented an identical
bill to the Senate on January 17.29
Senator Pope of Idaho introduced a
bill on February 3 to amend Section 215 of the Judicial Code by adding
a provision requiring concurrence of "more than two-thirds of the justices
the

MH. J. Res. 277, 74th Cong. 1st Sess. (1935).
"H. R. 7997, 74th Cong., 1st Sess. (1935).
MH. J. Res. 287, 74th Cong.. 1st Sess. (May 14, 1935), by Mr. Dobbins of Illinois.
�H. R. 8100, 74th Cong., 1st Sess. (May 16, 1935), by Mr. Crosser of Ohio; H. R.

8123, 74th Cong., 1st Sess. (May 17, 1935), by Mr. Young of Ohio.
S0H. R. 8054, 74th Cong., 1st Sess. (May 14, 1935), by Mr. Ramsay of West Virginia.
31
H. R. 8168, 74th Cong., 1st Sess. (May 22, 1935), by Mr. Monaghan of Montana.
MSchechter Poultry Corp. et al. v. United States, 295 U. S. 495 (1936) ; Louisville
Joint Stock Land Bank v. Radford, 296 U. S. 665 (1936) ; Humphrey's Executor v. United
States, 295 U. S. 602 (1935).
33
48 STAT. 196, c. 90 (1933), 16 U. S. C. A. 58 701-712 (1935).
"48 Stat. 1289, c. 869 (1934), 11 U. S. C. A. � 203 (1935).
"
Senator Norris on June 27, 1935 (S. J. Res. 149) proposed a constitutional amend
ment which he had been studying for some time. He would confer upon the Supreme Court
exclusive and original jurisdiction to invalidate acts of Congress provided that "more than
two-thirds" of the members of the Court concurred in the judgment, and provided the litiga
�

tion

was

commenced within six months after the passage of the contested

Butler, 297 U. S.

(1936).
"48 Stat. 31 (1933), 7 U. S. C. A. � 601 (1935).
38
H. R. 10196, 74th Cong., 2d Sess. (Jan. 14, 1936).
"S. 3739, 74th Cong., 2d Sess. (Jan. 17, 1936).
"United States

v.

1

legislation.
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present"

in order to hold

a

law enacted

by Congress unconstitutional.30

greater number of such proposals have
been introduced thus far in the 74th Congress than were proposed in the
preceding seventy-three Congresses.
It

will-, therefore, be noted that

a

No resolution or bill requiring concurrence of more than a majority
of the Court to invalidate legislation has ever been reported from the
Judiciary Committees of either House. But such proposals have been in

arousing considerable discussion.31
therefore, be of interest to classify these decisions of the
No
Supreme Court which have been rendered by a majority of one.
complete lists have ever been published.32 Since the proposals for greater
unanimity are for the most part confined to cases involving the validity
of federal and state legislation, four classes of decisions immediately
suggest themselves: (1) Decisions where the Supreme Court, by a majority
of one, has held acts of Congress unconstitutional; (2) decisions, where
the Court, by a similar majority, has sustained the validity of federal
legislation; (3) decisions, by a majority of one, invalidating state legis
lation; (4) decisions sustaining state legislation by a majority of one.
A final miscellaneous group will include cases involving the usual principles

recent years
It may,

of substantive and
court because of

a

adjective law, cases which find their way to the highest
diversity of citizenship or the application of a federal

law.
I. Federal Acts Invalidated by

a

Majority of One

*

On

important questions of constitutional law involving a possible
of judicial views, the Court itself has insisted upon a full
bench whenever possible.
If an unexpected division appears among the

divergence

30

S. 3912, 74th Cong., 2d Sess.

(Feb. 3, 1936).

This study is

not

immediately

con

cerned with other proposals to limit the power of the Court in general.
Representative
Monaghan of Montana has introduced a series of bills intended to deprive federal judges
of all power to hold certain acts of Congress unconstitutional.

According to these proposals
judge who denies the constitutionality of the act involved shall be deemed to have vio
lated the constitutional requirement of "good behavior" and to have ipso facto vacated his
office�cf. H. R. 10764, H. R. 10765, H. R. 10804, H. R. 10805 which forbid federal judges
to invalidate the Tennessee Valley Authority Act, the Guffey Coal Act, the Securities
Another bill prohibiting all
Exchange Act of 1934, and the Public Utility Act of 1935.
federal courts from considering pleas attacking constitutionality of an act of Congress has
been introduced �ee H. R. 9478, January 3, 1936, by Mr. Cross of Texas ; and a similar
bill prohibiting lower courts from considering such pleas
H. R. 10839, January 3, 1936,
by Mr. Ramsay of West Virginia. Mr. Martin of Colorado on January 13, 1936 presented
a bill in the House depriving all courts, state or federal, except the Supreme Court when
exercising its original jurisdiction, of their power to question the validity of laws passed
by Congress with respect to the general welfare, interstate commerce, issuance of money,
or taxation, and confining "due process" clauses to matters
of procedure (H. R. 10128).
On January 20, 1936 Mr. Scott of California proposed an out-and-out amendment depriving
any court of the power to invalidate an act of Congress (H. J. Res. 462).
31
For bibliographical references respecting proposals to curb the power of the Supreme
Court, see J. E. Johnsen, Limitation of Power of Supreme Court (1936), 10 The Refer
ence Shelf No.
6, 31-57 ; E. R. Nichols, Congress or the Supreme Court : Which
Shall Rule? (1936 ) 445-476.
a

�

�

33

Partial lists of five-to-four decisions were published in (1920) 54 Am. L. Rev.
481-514, and in (1930) 2 Miss. L. J. 334-338. The present writer has had an opportunity
to check his list with one prepared by Mr. W. C. Gilbert in the Legislative Reference
Service,
Library of Congress.
*

Unless otherwise noted all decisions

are

by

a

Court divided 5-4.
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has been

frequently reassigned
full
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to the docket and heard

bench.

Not a few five-to-four
constitutional issues have been handed down only after a
a

second argument, either in the hope of avoiding a close decision or with
the intention of presenting the case to the entire Court.
There are three noteworthy exceptions : Hepburn v. Griswold,33 Adkins
v. Children's Hospital,3* both being 5-3 decisions, and Blodgett v.
Holdenp
a

4-4

decision

on

When the first

constitutionality.

case

was

argued in

December of 1869, the Court was composed of only eight judges, although
nine were authorized by law.
The decision was announced in February,
In the meantime Justice

1870.

had

resigned.
actually only

who had voted with the

Grier,

majority,
announced, there were therefore
the Court.
In 1871, Hepburn v. Griswold

When the decision

was

judges on
by a full bench divided five to four. In the Adkins case,
Justice Brandeis, following an unwritten rule of the Court, refused to sit
because of his prior participation as counsel in state minimum-wage
controversies.
The case was, therefore, heard by an eight-judge Court,
seven

overruled

was

five of whom

believed the law unconstitutional.

Had

Justice Brandeis

participated, there can be no doubt that he would have decided with the
minority. Hence the Adkins case, in one sense, might properly be included
as a five-to-four decision.
But in several other 5-2, 5-3, 4-2 decisions of
the Court, any attempt to align absent justices would be highly speculative.
All such cases have, therefore, been omitted from the present list.
In
Blodgett v. Holden the Court was compelled to dispose of the case in the
absence of Justice Sutherland, who had been ill for many months.
Four
of the justices believed the Income Tax Act invalid as applied to certain
gifts, the other four that the Act did not apply. Since the case was before
the Court on a question certified as to whether taxes should be collected
on the gifts involved, all eight judges were able to answer the certified
question in the negative.
It therefore appears that the Supreme Court by a
Congress unconstitutional in only ten

has held acts of
1. Ex parte

[13

STAT.

424,

Garland, 4 Wall.
(1865)].

v.

Farmers' Loan and

Income tax law invalid
3. Fairbank

invalid [30

(1867).

as

one,

follows:

Oath for lawyers invalid

20

c.

2. Pollock

333

majority of
cases

v.

459

Trust

reargument [28

United States,

451,

stat.

on

181

Co., 158 U. S. 601 (1895).
508, 553, �� 27-33 (1894)].

STAT.

U.

S. 283

(1901).

Stamp

tax

(1898)].

4. Employers' Liability Cases, 207 U. S. 463
(1906) invalid.

(1908).

34 stat. 232

5. Hammer

v. Dagenhart, 247 U. S. 251
(1918). Forbidding inter
transportation of goods produced by child labor invalid [39 Stat.
675, c. 432 (1916)].

state

v. Macomber, 252 U. S. 189
(1920).
[39 Stat. 756, 759 (1916)].

6. Eisner

invalid

"

8 Wall. 603

(1870).
(1923).

"261 U. S. 526

M275 TJ. S. 142, 276 U. S. 594 (1927).

Income tax of 1916

7. Knickerbocker Ice Co.

of

admiralty matters
8.

Act

as
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v.

Stewart, 253 U. S. 149 (1920). Delegation
[40 Stat. 395, c. 97 (1917)].

to the states invalid

Newberry v. United States, 256 U. S. 232 (1921). Corrupt Practice
applied to primaries invalid [36 Stat. 822, c. 392, � 8 (1910)].

9. Burnet

Coronado Oil and Gas Co., 285 U. S. 393 (1932). Attempt
by state invalid [40 Stat. 302 (1917)].

v.

to tax income of land leased

10. Railroad Retirement Board

Railroad Retirement Act invalid
C. A. � 201

v. Alton R. Co., 295 U. S. 330 (1935).
[48 Stat. 1283, c. 868 (1934), 45 U. S.

(1935)].
II.

Federal Acts Sustained

Under this heading are listed
constitutionality of an act of

by

a

Majority of One.

which raise directly the question
Congress. Where federal statutes have
been merely interpreted or applied in particular situations by a divided
Court, the case is not placed within this group. In such situations the
constitutionality was not questioned the issue turned on the interpreta
cases

of the

�

tion

or

effect of the statute.

In the

following nineteen cases, by a majority of one (5-4), the Su
upheld the validity of federal legislation:

preme Court has

1. Legal Tender Cases, 12 Wall. 457 (1871).
[12 Stat. 345, � 1 (1862)].
2. Brown

v.

pelling witnesses

Walker,
to

161 U. S. 591

produce

Legal Tender Acts valid
Act of

(1896).

Congress

com

papers before the I. C. C. does not violate the

Fifth Amendment when it grants
c. 83 (1893)].

immunity from prosecution [27 Stat.

443,

3. Dooley v. United States, 183 U. S. 151 (1901).
[31 Stat. 77 (1900)].

4.

Foraker Act valid

Prohibiting traffic in

Champion v. Ames, 188 U. S. 321 (1903).
[28 Stat. 963, c. 191 (1895)].

lotteries valid

Conviction under
United States, 195 U. S. 65 (1904).
prohibiting sale of unstamped oleomargarine, trial by jury
was waived, and a $50 penalty was assessed
three justices held the entire
act invalid, a fourth that certain sections violated provisions respecting
jury trial [24 Stat. 209 (1886)].
5. Schick

v.

federal statute

�

6. Wilson v. New, 243 U. S. 332 (1917).
law sustained [39 Stat. 721, c. 436 (1916)].
7. United States

Act valid

v. Doremus, 249 U. S.
[38 Stat. 785 � 1 (1914)].

8. Webb

valid
9.

v. United States, 249 U. S.
[38 Stat. 785 � 2 (1914)].

96

Minimum wage railroad

86

(1919).

(1919).

10. Calhoun

v.

Massie,

253 U. S. 170

(1920).

fees in Omnibus Claims Act valid [38 Stat. ^962,
11. Ft. Smith and West R. R.

Adamson Act valid; cf. Wilson
12. Block

v.

Columbia valid

v.

Co.

New,

v.

Narcotic Drug Act
National

v. Caffey, 251
U. S. 264 (1920).
[41 Stat. 305, c. 85 (1919)].

Ruppert

Act sustained

Narcotic Drug

Limitation
c.

140

Prohibition

on

attorney

(1915)].

Mills, 253 U. S. 206 (1920).
[39 Stat. 721 (1916)].

supra.

Hirsh, 256 U. S. 135 (1921). Rents Act
[41 Stat. 297, c. 80, tit. II (1919)].

for District of
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13. Marr

v. United States, 268 U. S.
exchanged securities within power
463, tit. I. �� 1, 2 (1916)].

from
c.

536
of

[Vol. 24

(1925). Taxation of income
Congress [39 Stat. 756, 757,

14. Lambert v. Yellowley, 272 U. S. 581 (1926).
Liquor prescription
limitation in National Prohibition Act valid [41 Stat. 305, 311, c. 8, tit.
7

II, �

(1919)].

15.
as

Casey

United

v.

amended sustained
16. Burnet

come

States, 276 U. S. 413 (1928). Anti-Narcotic Act
[40 Stat. 1057, 1130, 1131, c. 18, � 1006 (1919)].

Wells, 289 U. S. 670 (1933). Computation of net in
c. 234, � 219
(h) (1924) ; 44 Stat. 9, c. 27

v.

valid [43 Stat. 253,

(1925)].
17. Norman

v.

Baltimore and O. R.

clause resolution valid
18. Nortz

lution valid
19.

v.

United

[48 Stat.

Perry

lution valid

v.

[48 Stat.

Co., 294 U. S. 240 (1935). Gold
(1933), 31 U. S. C. A. � 462 (1935)].

States, 294 U. S. 317 (1935). Gold clause
(1933), 31 U. S. C. A. � 462 (1935)].

reso

States, 294 U. S. 330 (1935). Gold clause
(1933), 31 U. S. C. A. � 462 (1935)].

reso

112

United

[48 Stat.

112

112

III. State Laws Invalidated

by

a

Majority of One

Included in this group are cases where the Supreme Court by a
majority of one has held that provisions of state constitutions and munici
pal ordinances, as well as acts of the state legislatures, were in conflict
with the Federal Constitution.

In many of these decisions the state law

has been deemed invalid only in its application to the particular factual
situation before the Court.
Particularly when the law is held to be an

impairment of the obligation of contract or in conflict with the prohibition
against ex post facto legislation, the decision in no way destroys the
general validity of the law. Similarly, police legislation may amount
to a deprivation of liberty or property without due process of law or a
denial of equal protection in special instances and yet remain on the
statute books in full force and effect.

apply

to tax

With this

same

observation

may

well

explanation

it may be said that the

Supreme Court, by a
thirty-two cases,

one, has held state laws unconstitutional in

majority of
as

The

legislation.

follows:

Passenger Cases, 7 How. 283 (1849). New York and Massachusetts
on aliens arriving at ports in those states are void
(commerce, tortnage duties, separation of powers).
1.

laws imposing taxes

Woodruff v. Trapnall, 10 How. 190 (1850). Refusal to accept bank
payment of debts as provided for in a law since repealed by
Arkansas legislature impairs the obligation of contract.
2.

notes

3.

in

Cummings

of Missouri

constitutes

v.

Missouri,

requiring clergy

a

(1866). Constitutional provision
prescribed oath is ex post facto and

4 Wall. 277

to take

a

bill of attainder.

of State Tax on Foreign-Held Bonds, 15 Wall. 300 (1872).
Pennsylvania law requiring collection of interest on bonds held by non
residents is not a legitimate exercise of the taxing power (obligation of
contract)
4. Case

.
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Pittsburg, Ft. Wayne, etc. R. Co. v. Pennsylvania, 15 Wall. 326,
note (1872).
See Case of State Tax on Foreign-Held Bonds, supra.
6. Delaware Lackawanna, etc. R. Co. v. Pennsylvania, 15 Wall. 326,
See Case of State Tax on Foreign-Held Bonds, supra.
note (1872).
Criminal statute which
7. Kring v. Missouri, 107 TJ. S. 221 (1882).
provides that a judgment of conviction for a lesser crime, when subse
quently reversed, shall not be deemed an acquittal of a higher crime is
ex post facto and unconstitutional as to a particular defendant.
8. Virginia Coupon Cases, 114 U. S. 269 (1885).
Virginia statute
forbidding receipt of coupons in payment of taxes impairs the obligation
5.

of contract.
9. Mobile and Ohio Railroad

Tennessee, 153 U. S. 486 (1894). A
property which
"forever exempt" impairs the obligation
v.

to taxation certain railroad

statute

subjecting
subsequent
by the terms of its charter are
of contract.

v. Minnesota, 179 U. S. 223
(1900). Minnesota statute
contract is an impairment
a
valid
previously
by
taxing property
exempted
of the obligation of contract.

10. Stearns

11. Duluth & Iron

(1900).

See Stearns

v.

Range R. R. v. St. Louis County, 179 TJ. S. 302
Minnesota, supra.

State
v. Dodge, 197 U. S. 70 (1905).
taxing stock of national banks by a different method than it taxes
state bank stock, with the result that the tax is discriminatory against the
national banks, violates R. S. � 5219 and is void (separation of powers).
13. Muhlker v. Harlem Railroad Co., 197 U. S. 544 (1905).
Attempt
by statute to alter property rights established by prior New York decisions
is an impairment of the obligation of contract.
Statute limiting em
14. Lochner v. New York, 198 U. S. 45 (1905).
ployment in bakeries to 60 hours per week exceeds the police power of the
state, and is an arbitrary interference with liberty of contract, and, there
fore, conflicts with the due process clause of the Fourteenth Amendment.
New
15. Birrell v. N. Y. & Harlem R. R. Co., 198 U. S. 390 (1905).
York statute depriving persons of property rights in air, light, etc., pro
tected by prior contract, is invalid.
A sub
16. American Smelting Co. v. Colorado, 204 TJ. S. 103 (1907).
sequent statute imposing higher annual license fees on foreign, than on
domestic, corporations impairs the obligation of contract.
17. Galveston, Harrisburg etc. Ry. Co. v. Texas, 210 U. S. 217 (1908).
Texas statute imposing a tax (equal to 1% of gross receipts) on a railroad
doing interstate business violates the commerce clause.
North Dakota statute
18. Flaherty v. Hanson, 215 U. S. 515 (1910).
requiring holder of a federal liquor license to perform duties in conflict
with requirements of the federal law is repugnant to the Constitution
(separation of powers).36
Kansas
19. Western Union Tel. Co. v. Kansas, 216 TJ. S. 1 (1910).
statute requiring a foreign corporation to pay a fee based on its entire
12. San Francisco National Bank

law

the

"Justice Moody was absent and Justice Lurton
argued hence a 4-3 decision.

case was

�

was

not

a

member of the Court when
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capital stock is a burden on interstate
process in attempting to tax property

commerce.

not within

It also violates

its

due

jurisdiction.37

An
v. Cumberland Telephone Co., 230 U. S. 58 (1913).
requiring a telephone corporation to remove its poles or pay a
rental not prescribed in the original ordinance violates the contract clause.
21. Southern Pacific Co. v. Jensen, 244 U. S. 205 (1917). New York
Workmen's Compensation Act in so far as it applies to stevedores un
loading vessels in navigable waters interferes with the admiralty and
maritime jurisdiction reserved to the Federal Government.
20. Owensboro

ordinance

Walker, 244 U. S. 255 (1917). On authority of
Jensen, the New York act is also unconstitutional
longshoremen.

Clyde S. S. Co.

22.

Southern Pacific Co.
as

applied

to

v.

v.

A Washington statute
23. Adams v. Tanner, 244 U. S. 590 (1917).
forbidding employment agencies to receive fees for their services from
workers is contrary to the Fourteenth Amendment (liberty of contract).
A Mis
24. New York Life Ins. Co. v. Dodge, 246 U. S. 357 (1918)
souri nonforfeiture statute, preventing foreclosure for failure to repay a
cash loan (as permitted by terms of a valid New York contract), impairs
.

liberty of

one's

contract.

Corrigan, 257 U. S. 312 (1921). An Arizona statute
regulating injunctions in labor controversies violates due process and
equal protection when it denies to the petitioner adequate remedies.
26. Tyson and Brother v. Banton, 273 U. S. 418 (1927). A New York
statute establishing prices to be charged for theatre tickets by brokers
exceeds the police power of a state, and violates the Fourteenth Amend
25. Truax

v.

ment.

27. Louisville Gas Co.

imposing

statute

five years while

a

tax

v.

Coleman, 277 U. S. 32 (1927).

A

Kentucky

of mortgages not maturing within
other mortgages is void under the equal pro

recording

on

exempting

tection clause.

Eockwood, 277 U. S. 142 (1928). A Massachusetts statute
royalties received by one of her citizens for use of
taxing
patents issued to him by the United States violates the Constitution (Art.
28.

Long

as

v.

income the

I, Sec. 8).
29. Panhandle Oil Co.

levying

statute

tax

a

on

v.

the Federal Government is
30.

Coolidge

vested is
nor

can

without

a

v.

Knox, 277 U. S. 218 (1928). A Mississippi
gasoline sold to instrumentalities of
unconstitutional (separation of powers).

dealers for

282 U. S. 582

Long,

(1931).

A trust deed which has

impaired by subsequent legislation;
law enacted after the gift was consummated

contract which cannot be

it be taxed

violating

by

a

the Fourteenth Amendment.

(1931). Statute making one
of a nuisance, which may be
guilty
publishes
enjoined by the state, is unconstitutional as applied to publications charg
ing corruption in public office (liberty of press protected by Fourteenth
Amendment)
31. Near

who

v.
a

Minnesota,
defamatory

283 U.

S. 697

newspaper

.

87

Justice Moody

was

absent wben the opinion

died between time of argument and decision

was

technically

�

a

read, and Justice Peckham had
4-3 opinion.
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32. Nixon

Condon, 286 U. S. 73 (1932). Texas statute allowing
prescribe qualifications on basis of color violates the

v.

to

political parties

Fourteenth Amendment.
IV. State Laws Sustained by

a

Majority of One

Under this heading are grouped cases which turned on the constitu
tionality of a state law (constitutional, legislative, or municipal), the
validity of which was sustained by a bare majority of the Court. There
have been thirty-three such cases, as follows:
1.

Saunders, 12 Wheat. 212 (1827). New York law for
valid, and discharge in bankruptcy does not
impair obligation of a contract as to debts subsequently contracted.38
Ogden

v.

relief of insolvent debtors is

Slaughter-House Cases, 16 Wall. 36 (1872). Louisiana act granting
a corporation to maintain a slaughter-house is within

2.

exclusive right to

police

power of the

state, and does not violate the Thirteenth

or

Fourteenth

Amendments.
New York, 119 U. S. 129 (1886). New York
franchises to be measured by capital
corporate
imposed
Petitioner claimed exemption for capital invested in federal bonds.
stock.
Affirmed by Supreme Court divided
Tax held valid by New York courts.
four to four.
(Equal Protection)
3. Home Insurance Co.

statute

a

v.

tax upon

.

Railway Co., 142 U. S. 217 (1891). A state
tax imposed on a foreign corporation operating a line of railway, partly
within and partly without the state, and based on the proportionate part
of its gross receipts in the state, is valid.
4. Maine

5. Brass

Grand Trunk

v.

v.

Stoeser, 153 U. S.

lating grain elevators

391

(1894).

North Dakota statute regu
or commerce clauses.

does not violate the due process

6. Adams
express
process

Express Co. v. Ohio, 165 U. S. 194 (1897). Statute taxing
companies according to the unit rule does not violate the due
or equal protection clauses of the 14th Amendment.

7. American

according

Express Co.

v.

Indiana,

165 U. S. 255

to the unit rule does not violate

(1897). Taxation
equal protection or due process

clauses.
8. Henderson Bridge Co. v. Kentucky, 166 U. S. 150 (1897). Statute
prescribing method of taxing a company operating an interstate bridge

does not violate

commerce

clause.

9. Adams Express Co. v. Kentucky, 166 U. S. 171 (1897).
Unit rule
taxation is valid
does not contravene commerce clause or Fourteenth
�

Amendment.
10. Northern Pacific Railway v. Myers, 172 U. S. 589 (1899).
Tax
levied by Montana laws on unpatented land granted by the United States
to the railroad is valid.
11. Lake Shore & Mich. South.

Ry. Co. v. Ohio, 173 U. S. 285 (1899).
requiring three passenger trains daily to stop at stations
population of 3,000 persons does not unduly interfere with inter

Ohio statute

having
state

a

commerce.
88

Court

involved.

composed

of

seven

justices

�

a

4-3

opinion

on

the

constitutional

question
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12. Atchison, Topeka, etc. R. R. v.
Matthews, 174 U. S. 96 (1899). A
Kansas statute allowing successful plaintiffs, in suits against railroads
for damages caused by fire, to recover reasonable
attorneys' fees does not

violate the Fourteenth Amendment (equal protection).
13.

Lindsay & Phelps Co. v. Mullen, 176 U. S. 126 (1900). A Minne
requiring all logs running out of a boom to be surveyed,
inspected, and scaled is within the police power of the state, and does not
unduly burden interstate commerce, or deprive one of property without
sota

statute

due process of law.
14. Austin v. Tennessee, 179 U. S. 343 (1900).
Tennessee law
hibiting sale of cigarettes within the state is not an infringement
the exclusive power of Congress to regulate commerce.
15.

Freeport Water Co.

ordinance

reducing

17.

reducing

Freeport City, 180 U. S. 587 (1901). City
impair the obligation of contract.

water rates did not

16. Danville Water Co.

ordinance

v.

pro
upon

v.

Danville

water rates did not

City, 180 U. S. 619 (1901). City
impair the obligation of contract.

Rogers Park Water Co. v. Fergus, 180 U. S. 624 (1901).
reducing water rates did not impair a contractual right.

City

ordinance

18. Pabst

Brewing Co. v. Crenshaw, 198 U. S. 17 (1905). A Missouri
providing for inspection of malt liquors brought within the state
for sale and consumption is not an unreasonable interference with inter
statute

state

commerce

in view of the Wilson Act.

19. Knoxville Water Co.
nance
or

establishing its

own

v.

Knoxville,

(1906). City ordi
impair obligation of contract

200 U. S. 22

waterworks did not

violate due process.

20. Armour Packing Co. v. Lacy, 200 U. S. 226 (1906).
Statute of
North Carolina imposing a license tax on meat packing houses different
from that on other trades is not an arbitrary classification- -no violation
�

of

commerce

clause

or

the Fourteenth Amendment.

21. West Chicago Railroad v. Chicago, 201 U. S. 506 (1906). Munici
pal ordinance requiring a railroad to lower its tunnel beneath a navigable
stream at its own expense does not violate the Fourteenth Amendment, nor
impair a contract.
22. Mountain Timber Co.

v. Washington, 243 U. S. 219 (1917).
Work
compensation law valid (no denial of equal protection or due process,
and whether the guaranty of a republican form of government has been
violated is not a judicial question)

men's

.

23. Arizona

Employer's Liability Cases, 250 U. S. 400 (1919). State
law imposing liability on employers for injuries to employees engaged in
inherently hazardous work does not violate the Fourteenth Amendment.
24. Maxwell v. Bugbee, 250 U. S. 525 (1919). New Jersey inheritance
law taxing tangible property of non-residents within the state does not
violate due process, equal protection, or privilege and immunities clauses.
25. Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532 (1920).
State
law taxing local corporations for shares held in other local companies, but
exempting individuals, does not contravene the Fourteenth Amendment,
even

though it results in double taxation.
26. Marcus Brown Co.

v.

Feldman, 256 U. S. 170 (1921).

New York
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emergency rent law is valid

(no violation

of contract

clause, Thirteenth

Amendments).
Young v. Hartford Ins. Co., 282 U. S. 251 (1931).
New Jersey statute regulating fire insurance rates does not violate Four

or

Fourteenth

27. O'Gorman &

teenth Amendment.

Jackson, 283 U. S. 527 (1931). Indiana
equal protection.
29. Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398 (1934).
Minnesota mortgage moratorium does not impair the obligation of contract,
28. Tax Commissioners

chain store tax is not

nor

is it

a

denial of

v.

denial of

a

equal protection.
York, 291 U.

New York milk con
S. 502 (1934).
trol law does not violate the due process or equal protection clauses.
West Virginia
31. Fox v. Standard Oil Co., 294 U. S. 87 (1935).
Chain Store License Tax on gasoline stations is not repugnant to the
30. Nebbia

v.

New

Fourteenth Amendment.
32. Metropolitan Co.

v. Brownell, 294 U. S. 580
(1935). Discrimina
foreign and domestic casualty insurance corporations is not
invalid as a denial of equal protection (Indiana statute).
33. Borden's Farm Products v. Ten Eyck, 56 Sup. Ct. 453, 80 L. Ed.
New York Milk Control act does not contravene the Four
469 (1936).

tion between

teenth Amendment.
V. Miscellaneous Judgments Rendered

by

a

Majority of One

In this group have been placed all other cases which the Court has
by a majority of one. The divergence of opinion in these cases
most frequently arises over the interpretation or application of a particular
decided

law

�

statutory construction.

In

some

cases

find

we

a

close division

on

interpretation of wills, contracts, deeds, etc. In still others the Court
was divided on questions of jurisdiction.
It should be noted that this list only includes cases where the justices
Whether a judge will silently align
have dissented from the judgment.
himself with the majority or indicate that he only concurs in the result
Either by an express statement or by
will depend on personal habitudes.
implication a judge may indicate that he does not agree with the language
of the Court.
In many cases a wide divergence in the reasoning of the
judges is readily apparent, while in other cases the difference in phrase
ology is very slight. It has, therefore, been deemed necessary to exclude
The case is omitted where
from this list unless the dissent is clear.
In other words, where the
the judges at least "concur in the result."
justices have indicated a lack of agreement over certain parts of the
opinion, but where they have concurred in the result, i. e., have concurred
It therefore appears
in the actual judgment, the case has been omitted.
cases

judgments concurred in by a majority of
following one-hundred-seventy-nine miscellaneous cases :
Georgia v. Brailsford, 2 Dall. 415 (1793). 39

that the Court has rendered
in the
1.
2.

Bingham

3. Clarke

v.

v.

Cabbot,

Russel,

3 Dall. 19

3 Dall. 415

(1795) .4�
(1799). 41

"

Six- judge Court divided 3-2 with Johnson not sitting.

40

Four justices

a

Three-to-two division

were

evenly divided
on

one

point

on

one

of two

points in the

not essential to

case.

the decision.

one
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4. Oneale

Long, 4 Cranch 60 (1807). 42
Negro Ben, 6 Cranch 1 (1810). �

v.

5. Scott

v.

6. FieZd

v.

7. TTie

6 Cranch 8

Holland,

8 Cranch 253

Vewws,

8. The New

York,

9. The Amiable

Etting

v.

12.

Schimmelpennich

15.
16.

United States

v.

18. Charles River

Jennison,

v.

23. Henderson
24. Clements
25. Gill

v.

Kaine,

43

Five justices
Five judges

44

Five judges

48

(1829). 53
(1831). 54

Warren

�

Bridge,

12 Peters 27

11 Peters 420

(1837). 56

(1838) .57

14 Peters 540

(1840). 59

7 How. 833

(1849). so

10 How. 311

(1850).

v.

al.,

11 How. 529

(1850).
Philadelphia & New Orleans,
Turner et

v.

(1850).

11 How. 587

al,

11 How. 663

(1852). si
D'Auterieve, 15 How.

11 How. 609

(1850).

(1850).

14 How. 103

30. United States

16

v.

Xmi^t,

v.

Emerson,

v.

43

(1828). 50

Berrj/, 11 How. 398 (1850).

28. United States
re

1 Peters 264

51

5 Peters 90

Tennessee,

v.

27. United States

29. In

al.,

(1828).
351, 374 (1828). 52

Oliver's Executors et

v.

Hogg

et

Farmers' Bank, 12 Peters 102 (1838). 58

v.

22. United States

26.

Bayard

Peters 556

Bridge

Woolsey,

v.

20. Beaston

21. Holmes

(1826). 49

11 Wheat. 59

United States, 5 Peters 292, 302 (1831). 55

v.

19. Benton

v.

1 Peters

Taylor, 2
Livingston v. Smith,

17. Smith

(1821). 47

1 Peters 343

Morrison,

Conolly

Bank,

et al.

Spratt,

v.

v.

(1818).4�

Eaton, 7 Wheat. 356 (1822). 48

v.

Spratt

45

6 Wheat. 1

Isabella,

11.

14. Bell

(1810). 44

(1814)

3 Wheat. 59

10. Evans

13.

[Vol. 24

v.

14

"the judges did not all agree upon the

decided by

�

decided by

�

a

a

(1853). 62
same

grounds."

"majority."
"majority."

Washington delivered the opinion of "a majority of the Court."
A 4-3 division.

47

Three out of

48

A 4-3 division.

seven

justices dissented in part.

evenly divided 3-3, one justice not participating.
a
"majority" (seven-judge Court).
"Decided by a "majority" (seven-judge Court).
M
Decided by a "majority" (seven-judge Court).
83
Affirmed by a divided Court, 3-3.
84
Decided by a "majority" (seven- judge Court).
88
Reversed by a "majority" (seven-judge Court).
58
Story and Thompson dissented McLean questioned the jurisdiction of the Court
48

Court

80

Decided by

was

�

(seven judges).
8T
88

Affirmed by a divided Court, 4-4.
Partial dissent by four justices (eight judges present).

jurisdiction.

89

Court

80

All subsequent decisions

61

Three justices dissented; Curtis held that the Court lacked jurisdiction

present)
00

was

divided 4-4

on

are

5-4 unless otherwise noted.

.

Four justices dissented

on

the form of the judgment.

(eight judges
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31. Winans

v.

Denmead, 15 How. 330 (1853).

32. Deshler

v.

Dodge, 16 How.

33. Florida

v.

Georgia,

34.

Pennsylvania

35. Irvine

36.

17 How. 478 (1854).
Wheeling & Belmont Bridge, 18 How. 421 (1855).'

37. Prize Cases, 2 Black 635

Rogers

39.

Hornsby

40.

Taylor

41.

Lapeyre

Taintor,

v.

45. United States

v.

I/wited States, 21 Wall. 65

Boecker,

46. Pratt's Administrator

48. Maxwell
49. Dant

District

v.

v.

District

21 Wall. 652

91 U. S. 540

Columbia,

of Columbia,

91 U. S. 557

Yentzer,

v.

94 U. S. 299

Clark, 96 U. S. 37 (1877).

v.

54. McPherson

Cox, 96 U. S. 404 (1877)

55. Ketchum

Duncan, 96 U. S. 659 (1877).

Bradley

57. Kartell

United States, 98 U. S. 104

v.

Tilghman,

v.

(1876).

(1876).

v.

56.

.

(1876).

94 U. S. 260

53. United States

v.

(1875).

(1875)

93 U. S. 567

v.

(1875).

91 U. S. 557

Foster,
of Calloway
of South Ottawa v. Perkins,

52. Fuller

(1874).

(1874).

United States, 22 Wall. 496 (1874)

of Columbia,

50. County
51. Town

v.

District of

v.

(1872).
(1873). 68

19 Wall. 287

Tilghman,

v.

(1869) .�*

(1872) .65
Wall. 191 (1872).

Railroad Co., 17 Wall. 294

44. Clinkenbeard

47. Barnes

(1865).

16 Wall. 366

United States, 17

v.

v.

43. Mitchell

.

United States, 10 Wall. 224

v.

v.

(1862)

3 Wall. 654

Burlington,

v.

42. Barnes

.

20 How. 558 (1857).
Carryl, 20 How. 583 (1857).

v.

38.

(1853)

Marshall,

v.

Taylor

v.

622

99 U. S. 547

(1878).

(1878) .68

v. Garrett, 102 U. S. 472 (1880) .��
Latham, 103 U. S. 205 (1880) .�

58. Meriwether

59.

Barney

60.

County of Morgan

61.

Bridge Co.

v.

v.

62. United States

63. Boesev.
64. Rector
65.

63

United
v.

Lee,

AZZew, 103 U. S. 498 (1880). 71
States,

105 U. S. 470

106 U. S. 196

(1881). 72

(1882).

King, 108�U. S. 379 (1883).

Gibbon, 111

v.

Chicago

v.

etc. R. Co.

v.

U. S. 276

Ross,

Partial dissent only.

54

A 4-3 division

65

A 4-3 division.

89

A 4-3 division.

two

�

justices did not sit.

w

Partial dissent.

88

Court divided 4-3.

6*

Court

was

divided 4-3.

70

Court

was

divided 4-3.

"Court divided 4-3.
"Court divided 4-3.

(1884).

112 U. S. 377

(1884).

.
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66. Wheeler

Pacific

68.

Vicksburg

69.

Graffam

70. Patch

New Brunswick etc. R. Co., 115 U. S. 29

v.

67. Northern

R. R. Co.

etc. R. R. Co.

Herbert,
Dennis, 116 U. S. 665 (1886).

v.

210

White, 117 U. S.

71. The

City of Norwich,

72. The

Scotland,

(1886).

118 U. S. 468

118 U. S. 507

Vicksburg & Meridian Railroad
Cunard Steamship Co. v. Carey,

75.

76. Schmidt

286

77.

v.

v. Cobb, 119 U. S.
Chicago & N. W. Railway

United States

78.

v.

v.

119 U. S. 99

O'Brien,

(1886) .�
119 U. S. 566

Ramsay, 120 U. S. 214 (1887).

United States, 122 U. S. 611

v.

80. The

Telephone Cases, 126 U. S.

1

82. Continental Ins. Co.

Wright,

v.

(1886). 75

76

(1887). 77

(1888) .�
(1889). �

Texas & Pac. R. R. Co., 131 U. S. 430

v.

(1886).

(1886). �

119 U. S. 245

McLaughlin,

79. Rice

81. Bauer

(1886).

(1886).

Western, 118 U. S. 520 (1886).

73. The Great

74.

(1885).
(1886).

Burgess, 117 U. S. 180 (1886).

v.

v.

116 U. S. 642

v.

131 U. S. 432

(1889). so

v. Wright, 131 U. S. 435
(1889) .81
Railway Co. v. Switzerland Marine Ins. Co.,

of Phila.

83. Fire Assoc.

84. Louisville etc.

131

U. S. 440 (1888) .82
85.

Briggs

Spaulding,

v.

141 U. S. 132

86. Illinois Central Railroad

Sparf &

87.

88. Hilton
89.

Hansen

v.

v.

Swearingen

90. Saltonstall

v.

v.

(1891).

United

113

States,

Birtwell,

(1892) .83

146 U. S. 387

United States, 156 U. S. 51

Guyot, 159 U. S.

v.

Illinois,

(1895).

(1895).

161 U. S. 446

164 U. S. 54

(1896)

(1896)

.

.

91. United States

v.

Freight Association, 166 U. S. 290 (1897).

Westinghouse

v.

Boyden

92.

93. United States
94. Keck
95.

v.

Power Brake Co., 170 U. S. 537 (1898).
Coe, 170 U. S. 681 (1898).

United States, 172 U. S. 434 (1899).

v.

Dunlap

v.

96. Merrill

v.

United States, 173 U. S. 65 (1899).

of Jacksonville, 173 U. S.

National Bank

97. The

Pedro,

175 U. S. 354

(1899).

98. The

Adula,

176 U. S. 361

(1900).

99. Adams

v.

Cowen, 177 U. S. 471 (1900).
divided

Court

'�Affirmed by

a

(4-4).
(4-4).
divided Court (4-4).
divided Court (4-4).

77

Affirmed by

a

divided Court.

78

Court

78

Affirmed by

80

Affirmed by

81

Affirmed by

83

Affirmed by

M

A 4-3 decisibn.

"Affirmed by

a

"Affirmed by

a

"Affirmed by

a

was

divided Court

divided 4-3.
divided Court

a

divided Court.

a

divided Court.

a
a

divided Court.

(4-4).

131

(1899).
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An

analysis of these 273 decisions, therefore, reveals that in only ten
federal acts held unconstitutional by the Supreme Court divided
five to four; and in only nineteen cases were state laws invalidated by a
bare majority of the Court.
The proposals which would require greater
unanimity on the bench have, as we have seen, been aimed particularly
at these two groups of cases.
And in recent years the majority of the
proposals are designed to eliminate five-to-four decisions on cases involving
federal legislation alone.
cases were

Considering the compromise origin of the American Constitution, its
generality in phraseology, and its adaptation to a twentieth-century com
mercial world, one is almost surprised that there have not been more such
decisions

on

controversial constitutional issues.
V. L. W.
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RECENT DECISIONS
AUTOMOBILES

�

Service of Process

Non-resident Itinerants.

on

An action in prohibition by Mrs. R. M. Kelso, against Dexter Bush,
respondent, circuit judge, to restrain proceedings in an action pending
in the circuit court of Clark county, Arkansas.
The action sought to be
restrained was for damages for personal injuries sustained in an auto
mobile accident, in which the petitioner's car participated, on a state high
way in

Clark county.

Petitioner

was

a

non-resident of the

state, and

service of process was had upon her as prescribed by statute [Ark. Acts
1933, No. 39, � 1, p. 111]. This act provided that the acceptance by a
non-resident of the privilege of driving a car upon the highways of

Arkansas,
equivalent
state

as

true

as

evidenced

by such actual operation, should be deemed
appointment by such non-resident of the secretary of
and lawful attorney and agent of such non-resident owner

to the

upon whom could be served any and all lawful process in any action grow
ing out of highway accidents or collisions in which the non-resident owner,
or

might be involved.

his car,

Service of such process

was

to be had

by

the secretary of state, and would be sufficient service
upon the non-resident owner, provided that notice of such service and a
copy of the process were sent forthwith, by the plaintiff or his attorney,

serving

a

copy

on

by registered mail,

to the defendant at his last known

defendant's return receipt,

affidavit

address,

by the plaintiff

and the

his attorney
of compliance were appended to the process and entered and filed in the
office of the clerk of the court where the cause was brought. Held, an act

authorizing service
of state in this
or

or

or

non-resident motorists by service on the secretary
is not unconstitutional as denying due process

on

manner

equal protection under the law.
(1936).

Kelso

v.

Bush,

�

Ark.

�

,

89 S. W.

(2d)

594

Petitioner contends that the act is unconstitutional

as

to

her, in that

it denies her due process under the Constitutions of the United States and
of Arkansas. U. S. Const., Amend. 14; Ark. Const., Art. 2, � 8.
The

constitutionality of

a

statute of Massachusetts

[Mass. Laws 1923,
Supreme
478, 149

C. 431, � 2] very similar to the instant one was sustained by the
Judicial Court of Massachusetts in Pawloski v. Hess, 235 Mass.

That it afforded due process of law to the non-resident

N. E. 122

(1925).

defendant

held by the Supreme Court of the United States in Hess v.
The statute was held to be a valid
274 U. S. 352 (1926).

Pawloski,

was

police power of the state. The operation of motor vehicles
highways can be controlled because of its relation to the

exercise of the
on

the state

public safety, and this
well

as

power of the state extends over non-residents as
Hendrick v. Maryland, 235 U. S. 610 (1915) ;

citizens of the state.

Barbier

v.

Connelly,

113

U.

S.

(1884)

27

;

Lake

Shore

and

Michigan

Southern Ry. v. Ohio, 173 U. S. 285 (1898) ; Atlantic Coast Line v. Georgia,
234 U. S. 280 (1914). It is manifest that non-residents, in the absence of
some

provision

to the

contrary, would

escape the consequences of their acts

while driving automobiles because of the
of process upon

for

this

them.

purpose,

statutes, make the

or

may,

mere

impossibility of obtaining service
require them to appoint an agent

A state may
as

in

operation of

the
a

Massachusetts

vehicle

on

the

and

the

Arkansas

highways of the

state
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evidence of the appointment of the secretary of state as the attorney and
agent of the non-resident operator for the service of process. Kane v.
New

Jersey, 242 U. S. 160 (1916).
recognizes the force of Pawloski

Petitioner

v.

Hess,

supra, but contends

that the Arkansas statute differs from the Massachusetts statute in that

provides that actual receipt of the notice of service on the
as evidenced by his return
receipt, while the former requires only that such notice be sent to the last
known address of the defendant, and is satisfied without a return receipt
of the defendant if the plaintiff, or his attorney, makes an affidavit that
they have complied with the statute. In support of the contention that
this difference of phraseology is substantial, petitioner cites the case of
Wuchter v. Pizzutti, 276 U. S. 13 (1927). But the decision in that case
is not controlling in the case at bar, because, by the terms of that statute
[N. J. Comp. Stat. (1924) � 135], no notice at all was given to the de
fendant.
Service was to be had on the non-resident merely by serving
the secretary of the state of New Jersey. The Supreme Court of the United
States, held the New Jersey statute unconstitutional, as being a denial of
the

latter

secretary of state must be had by the defendant,

due process of law to the defendant.

Any statute with the effect of the Arkansas statute should make a
provision for probable communication of service of process to
the defendant.
Service on the designated officer of the state, without any
provision for notice, would be a denial of due process, but it would not be
a
denial of due process of law if the defendant were given actual
notice, or if it were reasonably probable that he would receive notice of
the service on the designated state officer. Wuchter v. Pizzutti, supra. It
reasonable

is true that the Arkansas statute allows the notice of service of process to
defendant, but it is a universal

be sent to the last known address of the

rule of law that

a

letter, properly stamped,

sent to the last known address

person and not returned in response to a direction to return to the
sender if the addressee is not located, is presumed to have been received

of

a

� 43, 101, and cases there collected.
England Road Machinery Co., 83 N. H. 232, 140 Atl.
587 (1928), the Supreme Court of New Hampshire upheld the constitution
ality of a statute [N. H. Pub. Laws 1926, C. 100, � 32] almost identical
with the Arkansas statute, but which required only that notice of the
pendency of the suit be mailed to the defendant, whereas the Arkansas
statute provided that there must either be a return receipt of the de
fendant, or an affidavit by the plaintiff or his attorney that such notice
by the addressee.
In Poti

v.

22 C. J.

New

had been sent to the non-resident owner, or to his last known address.
Petitioner contends further that the Arkansas statute in conferring

jurisdiction upon any court in the state of Arkansas where service was
had as provided for in the statute, was a denial of equal protection of the
law, citing Power Mfg. Co. v. Saunders, 274 U. S. 490 (1927). In that
case state-wide venue against foreign corporations was held to be a denial
of equal protection because natural persons and domestic corporations
similarly burdened. But the Power Mfg. Co. had an agent
Stuttgart, Arkansas, and did no business elsewhere in the state. Peti
tioner does not come within that decision, because she has no domicile or

were

not

in

place of business in Arkansas at which to fix venue, as did the Power
Mfg. Company, and she is subject to a separate classification as to venue
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in the courts of Arkansas.

A state may

constitutionally adjust its legis

lation to differences in situations, and it may classify to that end, provided
that such classification be pertinent to the subject of classification, and

capricious. Gulf, Colorado, & Santa Fe Ry. Co. v. Ellis,
(1896) ; Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61
(1910); Truax v. Corrigan, 257 TJ. S. 312 (1921).

not

arbitrary

or

165 U. S. 150

D. G. R. McD.

CONSTITUTIONAL LAW�Due Process in Taxation.
In the Federal District Court for North Dakota
for

an

injunction against the

a

state tax commissioner

petition

was

filed

and the auditors

and treasurers of thirty counties to enjoin collection of about 40 percent
of 1933 taxes laid upon plaintiff's railroad properties in each county. The
assessed

value

of

all

petitioner's railroad property
was $1,508,352.34

$78,832,888. The total of the tax
mately 60 per cent was paid. The

prayer for relief

the claim that the taxes

on a

the

which

was

state

was

approxi
grounded upon

valuation which included proper
ties located outside the state and in other respects were so excessive and

arbitrary

as

to be

were

based

in
of

repugnant to the due process and equal protection
commerce clause of,
case was
tried, the

clauses of the Fourteenth Amendment to, and the
the Federal Constitution.
Issues were joined, the
court made

findings of fact, concluded that petitioner was not entitled
relief, and dismissed the bill. The Circuit Court of Appeals affirmed.
77 F. (2d) 405 (C. C. A. 8th, 1935).
On certiorari the United States
Supreme Court reversed the judgment of the Circuit Court of Appeals

to

and remanded the

case

to the

district court with directions to enter

a

decree for

petitioner subject to payment of taxes to the amount of 87
percent. Great Northern Ry. Co. v. Weeks, State Tax Commissioner, et al.,
56 Sup. Ct. 426 (1936).
This decision has aroused much interest because of (1) a statement
in the majority opinion regarding defendant's failure to give effect to
the economic depression in the assessment of plaintiff's property, and (2)
the remark of Justice Stone in his dissent that "for the first time this
Court is setting aside a tax as a violation of the Fourteenth Amendment
on the ground that the assessment on which it is
computed is too high,
without any showing that the assessment is discriminatory or that
petitioner is in any way bearing an undue share of the tax burden
imposed on all property owners in the state."

North Dakota laws provide that property be valued in full, and, prior
assessment for taxes be made upon 75 percent of the value

to

1933, that

so

determined.

North Dakota

For 1932, and years preceding, the railroad property in
valued by the use of well-known methods generally

was

used, including average value of stock and bonds less the value of nonoperating property plus the average capitalized earnings over a five year
period. Having thus determined the system value, an apportionment was
made to North Dakota upon the average of miles of all track, physical
property, car and locomotive miles, ton and passenger miles and gross earn
ings. By use of the foregoing formula the assessment for 1932 was fixed at

$78,850,024.
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depression, the North Dakota Legisla
percent to 50 percent, a reduction
of 33 1/3 percent. The method of valuation used in 1933 was not proved but
the assessment made upon plaintiff's property was $78,832,888, a reduction
of $17,136 from that for 1932.
The deduction allowed was explained by
taking into account the removal of certain trackage. To all practical
intent, it was apparent to the Court that the 1932 assessment was carried
over for
1933 and that the legislative intent to reduce North Dakota
assessments for taxes by 33 1/3 percent had been set at naught.
Taking
judicial notice of the tremendous progressive decline in property values,
the Court found that the defendant intended a grossly excessive assess
ment amounting to violation of due process.
Thus, the finding of the Court was not that the tax imposed was too
high but that the State Board of Equalization by failing to reduce the
assessment in line with the legislative intent effectively increased the
assessment.
This was an act beyond the powers with which the board
was clothed, since the assessment was not made upon the same basis as
other like property.
Much newspaper comment was made in comparison of the foregoing
decision with West v. Chesapeake & P. Tel. Co., 295 U. S. 662 (1935).
Criticism of the opinions was expressed over the fact that in the latter case
the Court apparently refused to consider the declining values caused by
the depression as the true basis for rate making purposes, whereas, in the
former, seeming effect was given to the depression in deciding the validity
of a tax imposed for the year 1933. There is no real inconsistency between
It is obvious that the values in a year of depression are
the decisions.
not a fair basis for determining a rate to be imposed upon a public utility
In

1933,

a

much

worse

year of

ture lowered the assessment rate from 75

for

a

span of years to

come.

Justice dictates that such

a

rate be determined

basis of average values over a period of years bearing
able relation to the period in which the rates shall apply.
upon

a

different

question to consider the economic effect
depression for the purpose of ascertaining a fair
Both

some reason

It is

upon values in

a

a

far

year of

tax base for that year.

decisions

principles and

appear to be sound and consistent with established
decisions governing judicial review of administrative de

terminations for tax and

rate-making

purposes.

F. W. R.

LAW�Federal Regulation of the Bituminous Coal
Industry under the Commerce and Taxing Powers.

CONSTITUTIONAL

Separate suits were brought by six coal mining companies seeking
preliminary injunctions against the assessment and collection of a tax
imposed by the Bituminous Coal Conservation Act, [49 Stat. 993, 15
The title of the Act stated its purpose, "to
U. S. C. A. � 804 (1935)].
stabilize the bituminous coal-mining industry and promote its interstate
commerce; to provide for cooperative marketing of bituminous coal; to
levy a tax on bituminous coal and provide for a drawback under certain
conditions; to declare the production, distribution and use of bituminous
coal to be affected with a national public interest; to conserve the bitu
minous coal resources of the United States; to provide for the general
welfare, and for other purposes; and providing penalties." Held, that the
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mining of coal is not subject to national authority, but is exclusively within
the police power of the states; that a tax which stands as a penalty to
compel submission to a national regulatory code, when the power of
regulation rests in another sovereign, is not included in the taxing power
granted by Article 1, Section 8, Clause 1, of the Constitution. HumeSinclair Coal Mining Co. v. Nee et al, and five other cases, 12 F. Supp.
801 (W. D. Mo. 1935).
The Constitution, Article I, Section 8, Clause 3, gives to Congress the
power "To regulate Commerce with the foreign Nations, and among the
several States, and with the Indian Tribes." Relying on this clause, and
the declared purpose of the Act, the government defended it as a proper
exercise of the

commerce

power.

ruling that the industry of mining coal is a purely local one not
subject to regulation by the Federal Government, District Judge Reeves
remarked that, "It is an interesting commentary and sidelight" that Con
gress at one time attempted to control the employment of child labor in
factories and mines, under cloak of the interstate commerce regulation
power, by prohibiting the movement in interstate commerce of goods made
The
at factories or produced from mines where children were employed.
Supreme Court denied the constitutionality of that Act in the case of
Hammer v. Dagenhart, 247 U. S. 251 (1918), by holding that the making
of goods and the mining of coal are not commerce of an interstate char
acter so that the regulation thereof might come under the power of Con
The Court further warned that "The maintenance of the authority
gress.
of the States over matters purely local is as essential to the preservation
In

our institutions as is the conservation of the supremacy of the federal
power in all matters entrusted to the Nation by the Federal Constitution."
Id. at 275.
See also Schechter v. United States, 295 U. S. 495 (1935) ;

of

United States

v.

Mine Workers

v.

Butler,

56

Sup.

Ct. 312

(1936).

The later

case

of United

Coronado Coal Co., 259 U. S. 344 (1922), was very definite
in its pronouncement of the character of the coal mining industry, saying,
at p. 410, ".
coal mining is not interstate commerce and obstruction of
.

coal

.

mining, though it

may

prevent coal from going into interstate

com

merce, is not a restraint of that commerce unless the obstruction to min
The Supreme Court later
."
ing is intended to restrain commerce.
.

.

said, in the case of Heisler v. Thomas Colliery Co.. 260 U. S. 245, 259
(1922), "If the possibility, or indeed, certainty of exportation of a product
or

article from

a

State determines it to be in interstate

the commencement of its movement from

the

commerce

before

State, it would seem to
follow that it is such commerce from the instant of its growth or produc
tion, and in the case of coals, as they lie in the ground. The result would
be curious."
See also Delaware, L. & W. R. Co. v. Yurkonis, 238 U. S.
439 (1915).
The government also defended the validity of the Act as a
justifiable exercise of the taxing power. Section 3 of the Act [49 Stat.
993, 15 U. S. C. A. � 804 (1935)] imposes "an excise tax of 15 per centum
on the sale price at the mine, or in the case of
captive coal the fair market
value of such coal at the mine, such tax, subject to the later provisions of
this section, to be payable to the United States by the producers of such
coal.
Provided further, That any such coal producer who has filed
with the National Bituminous Coal Commission his acceptance of the Code
provided for in Section 4 of this act (sections 805, 806, 807, and 808 of
.

.

.
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this

chapter) and who acts in compliance with the provisions of such
code, shall be entitled to a drawback in the form of a credit upon the
amount of such tax payable hereunder, equivalent to 90 per centum of
the amount of such tax, to be allowed and deducted therefrom at the time
settlement therefor is required.
."
.

.

The right of Congress to impose an excise tax on coal as it is pro
duced and sold at mines was not contested. Likewise, it was admitted that
it is within the Congressional power to destroy by taxation. But Congress
does not have the right under its taxing power to discourage or support
the regulation of which is reserved by the Constitution to the

conduct,

states, by imposing

a penalty under the guise of a tax.
Child Labor Tax
(1922).
In rendering his decision Judge Reeves relied greatly on the analogy
in principle between the Child Labor Tax Case and the present suits. In
his conclusion that the only apparent purpose of the tax imposed by the
Bituminous Coal Conservation Act was to coerce the plaintiffs to submit
to regulation, he relied upon a statement in the earlier case, saying, at p.
804, "Where the sovereign enacting the law has power to impose both tax
and penalty, the difference between revenue production and mere regula
tion may be immaterial, but not so when one sovereign can impose a tax
only, and the power of regulation rests in another."
Concededly, then, when the regulation of the object taxed lies within
the exclusive power of the states, the only regulatory provisions which
Congress may impose are those which go to facilitate collection of the tax.
Just as Congress was unable to prohibit child labor in factories or mines,
so apparently it is unable to regulate the bituminous coal industry, either
under its power to regulate commerce or under its taxing power.

Case,

259 U. S. 20

J. A. H.

CONSTITUTIONAL LAW

�

Judicial Review of Administrative Determi

nations.
Under

an

ordinance

giving the

to revoke theater licenses in

cases

mayor of the

city of Chicago authority
violated, or was

where the licensee had

violating, statutes or ordinances, that official found that the theatrical
production, "Tobacco Road", then being exhibited by the defendants, was
indecent and degrading, in violation of a city ordinance, and upon such
finding revoked the theater's license. The district court granted a pre
liminary injunction, restraining the mayor from carrying such revocation
into effect. Held, that since there was substantial credible evidence in the
record to justify a finding by the mayor of violation of the ordinance the
court could not say that he had acted arbitrarily and, therefore, illegally.
The injunction restraining revocation of defendant's license was dissolved.
City of Chicago et al. v. Kirkland, 79 F. (2d) 963 (C. C. A. 7th, 1935).
The limits beyond which courts will not go in controlling or reviewing
decisions based on findings made by administrative agencies is not well
settled in state courts. In the federal courts, however, the general rule
is well established that such review is confined to the question, as indicated
in the principal case, of whether the body or official has acted arbitrarily,
that is, without evidence on which to base a finding, or else in entire
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disregard of such evidence. Armbruster v. Mellon, 41 F. (2d) 430 (App.
D. C. 1930) ; Knapp et al. v. Callaway, 52 F. (2d) 476 (S. D. N. Y. 1931).
Only the power of the agency, not its policy, will be inquired into. The
court will not substitute its judgment for that under review, even though,
upon the same evidence, it might have come to a different conclusion.
Thus, in Interstate Commerce Commission v. Union Pacific R. R. Co., 222
U. S. 541, 547 (1912), Justice Lamar observed, "In determining these
mixed questions of law and fact, the Court confines itself to the ultimate
question as to whether the Commission acted within its power. It will not
consider the wisdom or expediency of the order, or whether, on like testi
To the same effect are
mony, it would have made a similar ruling."
United States v. New River Co., 265 U. S. 533 (1924) and Assigned Car
Cases, 274 U. S. 564 (1927).
In the case under review, no hearing was afforded to the defendant
prior to revocation of the license. Though due process under the Four
teenth Amendment usually includes a judicial trial and the right to a
hearing in advance of administrative action, such is not the universal
rule. Doe ex dem. Murray's Lessee v. Hoboken Land and Improvement Co.,
Thus in summary actions such as tax and revenue
18 How. 272 (1855).
proceedings and questions affecting public health, the administrative
Lawton v. Steele, 152 U. S. 133
agency may act without such hearing.
(1894) ; North American Cold Storage Co. v. Chicago, 211 U. S. 306
(1908). However, where such action is taken, due process requires that
it be subject to review by the courts, since in absence of such review the
administrative order, if made without evidence, or clearly contrary to the
great weight of the evidence, or beyond the purview of the statute under
which the agency purported to act, would amount to an arbitrary depriva
tion of liberty or property by mere executive fiat. Ohio Valley Water Co.
v. Ben Avon Borough, 253 U. S. 287 (1920) ; Southern Ry. Co. v.
Virginia,
290 TJ. S. 190 (1933). The extent of judicial review in such cases seems
to be governed, among others, by the following considerations, (1) whether
the act or order is based upon a disputed interpretation of jurisdictional
facts in contradistinction to evidence, (2) whether the act was ministerial
or judicial, and
(3) the nature of the remedy by which appellant seeks
,

to procure review.
1. Where a statute purports to confer upon an administrative agency
the power to apply the law to certain designated classes of acts or
objects,
the action of such agency would be clearly illegal if the act or object

affected by such action were not within the class designated by the statute.
This is the doctrine of jurisdictional fact, applied by the Court in Crowell
v. Benson, 285 TJ. S. 22 (1932), where an Act of
Congress [44 Stat. 1424
(1927), 33 U. S. C. A. �� 901-950 (1935)] provided for payment of com

pensation by employers of persons in maritime employment who were
accidentally injured or killed in the course of such employment upon the
navigable waters of the United States. A deputy commissioner of the
U. S. Compensation Commission made an award under the Act, which
the district court enjoined after a hearing de novo upon the facts and
law,
coming to the conclusion that the injured person was* not in the employ
of the petitioner Crowell. Benson v. Crowell, 38 F. (2d) 306
(S. D. Ala.
1930). The Supreme Court of the United States held that where the
question of fact relates to either of the two fundamental and jurisdic-
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tional conditions of the statute, viz.
(1) occurrence of the injury upon the
navigable waters of the United States, and (2) existence of the relation
and servant, the finding of the deputy commissioner is not
conclusive, but the question is determinable de novo by the court on full
pleadings and proofs in a suit for an injunction, in which the court is
not confined to the evidence taken and the record made before the deputy
commissioner. The holding was approved and followed in Voehl v. Indem
nity Insurance Co. of N. A., 288 U. S. 162 (1933), Sunny Point Packing
Co. v. Faigh, 63 F. (2d) 921 (C. C. A. 9th, 1933), and Salvatore v. Locke,
73 F. (2d) 1012 (C. C. A. 2d, 1934). In the case under review there was
no dispute as to jurisdictional facts.
2. Where an administrative agency is charged with the performance
of an act purely ministerial in character, anyone having a legal interest
may compel performance, and the court will review such agency's refusal
to perform. State of Louisiana v. McAdoo, 234 U. S. 627 (1914) ; Wilbur
v. United States, 281 U. S. 206 (1930).
But where such agency is author
ized to do an act involving an exercise of judgment or discretion in de
termining whether a given fact or state of affairs exists, and the agency
so acts or refuses to act, the exercise of such authority, unless clearly
United States ex. rel.
capricious or arbitrary, will not be reviewed.
Chicago Great Western Railroad Co. v. Interstate Commerce Commission,
294 U. S. 50 (1935) ; Interstate Commerce Commission v. United States,
289 U. S. 385 (1933) ; United States ex rel. Riverside Oil Co. v. Hitchcock,
190 U. S. 316 (1903).
In the principal case the authority of the mayor
to revoke the license was conditioned upon a finding of violation of the
ordinance, a function clearly discretionary. Hence the refusal of the

of master

court to control it.

3. Courts

loath to grant the use of the extra-ordinary remedies
injunction in order to control discretionary acts of ad
ministrative agencies, Ness v. Fisher, 223 U. S. 683 (1912), Hall v. Payne,
254 U. S. 343 (1920) ; since to do so would be judicial interference with
the ordinary functions of government.
State of Louisiana v. McAdoo,
Nor can these remedies be used to obtain a review as by writ of
supra.
In Commissioner of Patents v. Whitely, 4 Wall. 522 (1866), the
error.
Commissioner of Patents was authorized to grant a reissue of patents in
certain cases to assignees.
Upon application for such reissues by re
spondent, the commissioner determined that the respondent was not an
assignee with such an interest as to bring himself within the statutory
provision. A peremptory writ of mandamus was granted to the respondent,
The writ
commanding the commissioner to re-examine his application.
was dismissed upon appeal, the Court holding that mandamus cannot be
made to perform the functions of a writ of error. To the same effect is
of mandamus

are

or

Interstate Commerce Commission

v.

United States

ex

rel. Waste Merchant's

of New York, 260 U. S. 32, 35 (1922), where the Court, in
reversing a judgment granting a similar writ, intimated that the re
spondent's remedy was by some other form of proceeding. Nor will the
federal courts grant certiorari in order to obtain judicial review of
administrative action, Degge v. Hitchcock, 229 U. S. 162 (1913), although
in some of the state courts such procedure is followed.
People ex rel.
Sims v. Collier, 175 N. Y. 196, 67 N. E. 309 (1903) ; Funkhouser v. Coffin,
Association
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301 111.

257, 133 N. E. 649 (1921)
(1911).

; Dinsmore v.

Manchester, 76 N. H. 187,

81 Atl. 533

The

case

under review

presents

a

concurrence

of two of the three

conditions outlined above, under any one of which the courts will generally
The action of the mayor
refuse to review administrative determinations.
was

discretionary, and the remedy sought

was

extra-ordinary.
B. M. H.

CONSTITUTIONAL LAW�New York Milk Control Law� Price Fixing.

By legislative

enactment the State of New York fixed

a

differential

sales to stores, in favor of milk
The constitutionality
dealers not having "a well-advertised trade name."
of this enactment, the Milk Control Law of April 10, 1933 [N. Y. Laws
of not to exceed

one

cent per

quart

on

158, reenacted by the N. Y. Laws 1934, c. 126] was contested
an invasion of rights guaranteed by the
Fourteenth Amendment.
The findings of a master, to whom the case
was referred established that the complainant is a dealer with a welladvertised trade name; that such dealers are in keen competition with
each other, and with independent dealers, and have no monopoly of the
sale of bottled milk to stores.
It also appeared that services rendered
by an independent, and by concerns with well established trade names,
are subject to
the same regulations.
There was no charge of illegal
practice or combination.
Held, that the statute allowing dealers in
unadvertised milk to sell fluid milk to stores at a price of one cent per quart
below that of milk sold under well-advertised trade names, and permitting
stores to resell at the same differential, does not deny equal protection of
the law where such differential had existed for several years prior to
the effective date of the statute.
Borden's Farm Products Co., Inc. v.
Ten Eyck, Comm'r of Department of Agriculture and Markets of New
York, et al, 56 Sup. Ct. 453 (1936).
A statute does not constitute a denial of equal protection of the laws
merely because it extends to some persons privileges denied to others,
Nobel v. State, 68 Fla. 1, 66 So. 153 (1914) ; nor because it imposes
restrictions or liabilities on some but not on others. Gulf etc. v. Ellis, 165
U. S. 150 (1897). In order to render such legislation void it must appear
that the discriminations are arbitrary or unreasonable, and based upon
no real differences within the legislative competency of the state.
People v.
Wilber, 198 N. Y. 1, 90 N. E. 1140 (1910) ; Adams v. Milwaukee, 228
U. S. 572 (1913) ; Murphy v. California, 225 U. S. 623 (1912).
It is uni
versally conceded that it is within the police power, in the exercise of its
function of promoting the public welfare, to regulate the sale of goods.
That such authority exists to regulate the production and sale of milk,
see Pacific Coast Dairy v. Police Court, 214 Cal. 668, 8 P.
(2d) 140 (1932).
1933,

c.

upon the basis that it constituted

The statute under consideration

in the instant

case was upheld in
(1934). In the latter case
the right of a grocer to sell two quarts of milk and give a five-cent loaf
of bread for the price of two quarts of milk, established by the statute,

the

case

of Nebbia

v.

New

York,

291 U. S. 505
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denied, and his conviction for violating the statute was upheld. In
appellant was not denied the "equal
protection of law" by the differential established by the enactment between
the price he must pay for his milk to a dealer and the price for which
he must sell his milk in retail.
The difference in the retail price the
grocer is required to charge his customers from that prescribed for sales
by distributors was not on its face arbitrary or unreasonable, because the
obvious distinction between the two sorts of merchants may well justify a
different treatment, citing American Sugar Ref. Co. v. Louisiana, 179 U. S.
89 (1900) ; Brown-Forman Co. v. Kentucky, 217 U. S. 563 (1910).
was

its decision the Court held that the

113

Since the decision by the Supreme Court in Munn v.
(1876), it has not been denied with any degree of

legislatures of the

states

are

invested with power to

Illinois,

94 U. S.

success

that the

regulate reasonably

It is the
the activities of any business attended with a public interest.
nature of the business, rather than the existence of a monopoly, which

gives the right of public control. Brass v. North Dakota, 153 U. S. 391
(1894). The touchstone of public interest in any business is not dependent
Munn v. Illinois,
upon the enjoyment of any franchise from the state.
The fixing of minimum prices to consumers, however, is a common
supra.
form of utility regulation. Munn v. Illinois, supra; Slaughter House Cases,
16 Wall. 36 (1872) ; South Glens Falls v. Pub. Serv. Comm., 225 N. Y.
216, 121 N. E. 777 (1919) ; but cf. Williams v. Standard Oil Co., 278 U. S.
235 (1929) ; New State Ice Co. v. Liebmann, 285 U. S. 262 (1932).
If a
discrimination is merely technical and in no sense substantial or unjust,
it does not render a statute void. Dolly v. Abilene Nat'l Bank, 228 U. S. 1
(1913). When the legislative body determines that a line or point has to
be fixed, and there is no mathematical or logical way of fixing it pre
cisely, the decision of the governing body must be accepted unless the
judiciary can say that it is very wide of any reasonable mark. See Louis
ville Gas and Electric Co. v. Coleman, 277 U. S. 32 (1928). "The judicial
function is discharged when it appears from a survey of the scene that the
law makers did not play the part of arbitrary despots in choosing as they
did," Mr. Justice Cardozo, in Mayflower Farms Inc. v. Ten Eyck, 56 Sup.
Ct. 457, 460 (1936), citing Standard Oil Co. v. Marysville, 279 U. S. 582,
586, 587 (1929).
The great importance of the Nebbia case, supra, is that it establishes
principle that it is not required that business be affected with a public
interest to be subject to the states' regulatory power, and concludes that
the private character of a business does not prevent the state from regu
lating prices. That there is anything sacrosanct about the price one may
charge for what he sells, and that, however able to regulate other elements
of manufacture or trade, with incidental effect upon price, the state is
incapable of directly affecting the price itself is denied by the Court, citing
Mr. Justice Roberts speaking for the
among others the Munn case, supra.
the

Court in the instant case, and in relation to the Fourteenth Amendment
applied in the Nebbia case, supra, says at p. 455, "We have held that
article does not prevent the fixing of maximum and minimum prices for
as

milk, in circumstances existing in the State of New York in 1933. We
now hold that to provide that a differential of one cent maintained by the
independent dealers shall continue does not deny their advertised competi
But see the case of Mayflower Farms, Inc. v. Ten
tors equal protection."

1013

RECENT DECISIONS

1936]

on the same day as the instant case, in which it was
portion of the statute, under consideration in both cases,
allowing dealers in unadvertised milk in cities of over 1,000,000 inhabitants

Eyck,

supra, decided

held that that

to sell fluid milk at

one

cent per

quart below that of milk sold under well-

engaged in business at the
effective, and preventing unad
vertised dealers who became such subsequent to that date from selling at
a price lower than the price fixed for milk sold under well-advertised
names, was invalid, as arbitrary and discriminatory as to dealers entering
The
business subsequent to the effective date of the original statute.
advertised trade names,
date when the original

provided

dealers

statute

became

were

discrimination effected in this instance did not bear

a

"real

or a

substan

object sought to be attained, namely, to preserve the
existing economic method of attaining equality of opportunity. This latter
provision is not a regulation of a business or an activity in the interest
of, or for the protection of, the public, but is rather an attempt to give
an
economic advantage to those engaged in a given business at an
arbitrary date, as against all those who enter the industry after that date.
It is noteworthy that in the Court's opinion in the principal case
emphasis was placed upon the temporary nature of the enactment. Mr.
Justice Roberts said at p. 455, "In enforcing its policy of price fixings a
temporary expedient to redress an injurious economic condition the leg
islature believed that a fixed minimum price by dealers to stores would not
preserve the existing economic method of attaining equality of oppor
tunity." But no mention of an emergency is to be found in the Court's
opinion in the Nebbia case, supra.
tial relation" to the

�

�

W. R. C.

CONSTITUTIONAL LAW

�

Prison-made

Goods

Interstate

�

Commerce.

The petitioner was convicted of a misdemeanor for selling goods, manu
factured by the prisoners of\ Wetumpka Prison in the state of Alabama,
on the open market in Cleveland, Ohio, in violation of Section 2228-1 of the
Ohio General Code.

The petitioner contended that this statute constituted
regulation of, and a burden upon interstate commerce in
violation of the Federal Constitution (U. S. Const., Art. I, � 8, CI. 3) ; and
that the Hawes-Cooper Act [45 Stat. 1084 (1929), 49 U. S. C. A. � 60
1935)] whereby Congress made convict-manufactured goods subject to the
operation and effect of the laws of each state and territory to the same
extent and in the same manner as prison-made goods manufactured within
such state or territory, and not exempt from such laws by reason of being
introduced in the original package or otherwise, was an unlawful dele
gation of authority to the states. Held, affirming the conviction, that any
restrictive influence which the Ohio statute might have had on interstate
commerce was completely removed by the Hawes-Cooper Act, which was
declared valid. Asa H. Whitfield v. State of Ohio, 56 Sup. Ct. 532 (1936).
The Court, proceeding upon the economic view that free labor, justly
compensated, cannot compete successfully with the enforced and unpaid or
under paid convict labor of the prison, determined that the Ohio statute,
supra, was a legitimate and proper exercise of the police power of the state.
It declared that, "A state basing its legislation upon that conception has
an

unauthorized
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the

right and power, so far as the Federal Constitution is concerned, by
non-discriminating legislation, to preserve its policy from impairment or
defeat, by any means appropriate to the end and not inconsistent with
that instrument." 56 Sup. Ct. at 535. The view taken by the state of Ohio,
that convict-made goods in competition with the products of free labor is
an evil, finds a great deal of support in similar legislation enacted
by a
majority of the states. Congressional legislation has also designated it as
an evil.
Together with the Hawes-Cooper Act, the importation of the
products of convict labor has been denied the right of entry at the ports
of the United States and the importation prohibited. 46 Stat. 689 (1930),
19 U. S. C. A. � 1307 (1935).
And the sale to the public in competition
with private enterprise of goods made by convicts imprisoned under federal
law is forbidden. 46 Stat. 391 (1930), 18 U. S. C. A. � 744c (1935).
As to the effect of the Ohio statute
merce, the Court said that

as

a

as a burden upon interstate com
proper exercise of the police powers of

the state it would be unassailable if it

were

made to take effect after

a

sale

original package. Bowman v. Chicago and Northwestern Railroad
Co., 125 U. S. 465 (1888). That case held that a state could not forbid
a common carrier to bring intoxicating liquor into the state of Iowa from
another state or territory except upon the conditions mentioned in the Iowa
In the case of Leisy v. Hardin, 135 U. S. 100, 124 (1890), the
statute.
Court took the further step of declaring that the importers had the right
to sell in the original package, unopened and unbroken, articles brought
into the state from another state or territory notwithstanding a statute
of the state prohibiting the sale of such articles except for purposes men
tioned therein.
This statute was declared unconstitutional, the Court
saying: "Under the decision in Bowman v. Railway Co., supra, the im
porters had the right to import beer into that State and in the view which
we have expressed, they had the right to sell it, by which act alone it would
be mingled in the common mass of the property within the state.
Up to
this point of time, we hold that in the absence of Congressional permission
to so do, the state had no power to interfere by seizure or by any other
action, in prohibition of importation and sale by the foreign or non-resident
importer."
The act being unassailable after the sale, upon the authority of the
above cited cases, it is now, by reason of the Hawes-Cooper Act, equally
unassailable, since the articles here involved have been divested of their
interstate character upon receipt by the party in interest and before sale.
In arriving at this conclusion the Court relied principally upon the analogy
between the Hawes-Cooper Act and the Wilson Act [26 Stat. 313 (1890),
27 U. S. C. A. � 121 (1926)] and the case of In re Rahrer, 140 U. S. 545
(1891), wherein the latter Act was interpreted. In that case one Rahrer
was convicted of violating a statute of Kansas by selling intoxicating liquor
in original packages within the state. It was contended that the statute
was in violation of Article I, Section 8, Clause 3 of the Constitution, in
that it imposed a burden upon interstate commerce.
The Court there
decided that by reason of the Wilson Act, supra, from which the states
derived the right to subject intoxicating liquor transported into the state
to the operation and effect of the laws of such state or territory enacted in
the exercise of its police power, to the same extent and in the same manner
as though such liquors had been produced in such state or territory, even

in the
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though introduced therein

in the

original packages

or

otherwise, the

con

viction should be sustained.
The decision in the instant

doctrine

casts some doubt on the soundness of
demonstrated in the cases of Bowman v.
Hardin, supra. While the question is not

case

original package
Railway Co., supra, and Leisy v.
decided, the Court sees the doctrine

the

Sonneborn Bros.

v.

as

as

more

artificial than sound, citing

Cureton, 262 U. S. 506 (1923), wherein it

was

definitely

immunity from state taxation. In that case, inter
affording
rejected
state shipments of oil had come to rest in the warehouse of the dealer, and
a non-discriminatory state tax upon the oil as property, or upon its sale
no

as

being neither a regulation nor a burden on
advisability of giving the doctrine of Sonneborn
Bros. v. Cureton, supra, a wider application so as to include articles
expressly prohibited by a state was questioned but not decided.
This question of the validity of the Hawes-Cooper Act was also raised
in Kentucky Whip and Collar Co. v. Illinois Central Ry. Co., 12 F. Supp.
37 (W. D. Ky. 1935), wherein it was held that since Congress has no power
under the Constitution to prohibit the interstate transportation of convictmade goods, the Federal Act is invalid insofar as it permits the states to
produce that result, but upheld the Act insofar as it requires such goods
In the light of the ruling laid down in the
to be labeled "prison made."
in the state,

interstate

was

upheld

commerce.

as

The

instant case, so much of the decision of the above cited
the Hawes-Cooper Act to be unconstitutional is, of course,

case

as

declares

erroneous.

This

again taken up in the case of State v. Whitfield, 216 Wis. 577,
question
257 N. W. 601 (1934), wherein the defendant was charged with violation
of a state statute which made it a misdemeanor to have in one's possession
for the purpose of sale, convict-made goods which were not branded or
The court held in effect
marked in the manner prescribed by the statute.
that the Hawes-Cooper Act was a legitimate exercise of Congressional
power, but the conviction was reversed on the ground that the Wisconsin
statute discriminated against foreign importers or sellers of convictmade goods, inasmuch as such goods produced in Wisconsin did not have
was

to be branded.

W. J. O'D.

CONSTITUTIONAL LAW� Taxation�Freedom of the Press.
The State of Louisiana imposed

a

tax

on

the gross

receipts of the

business of all newspapers having a circulation exceeding 20,000 copies
Nine newspaper owners brought suit for a permanent injunc
per week.
tion to restrain the collection of the tax on the grounds it was unconsti

tutional, in that it abridges the freedom of the

press in contravention of

the due process clause contained in Section 1 of the Fourteenth Amend
ment, and denies equal protection of the laws in contravention of the same

The lower court granted the injunction, and, on appeal by
Louisiana, held, "The tax is bad because, in the light of its
history and its present setting, it is seen a deliberate and calculated device
in the guise of a tax to limit the circulation of information to which the
public is entitled in virtue of the constitutional guarantees." Grosjean v.
American Press Co., Inc., et al., 56 Sup. Ct. 444 (1936).
amendment.

the state of
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any license sub

Lord Mansfield in Rex

v.

Dean

of

St. Asaph, 3 T. R. 431 (K. B. 1775). A ban on a newspaper by a city or
municipality is beyond its powers, as it would invade the constitutional
rights of a free press. Star Co. v. Brush, 104 Misc. 404, 172 N. Y. Supp.

(1918). Liberty of speech and of the press implies not only liberty
publish but complete immunity from legal censure and punishment for
the publication, so long as it is not harmful in its character when tested
by such standards as the law affords. Ex parte Niel, 32 Tex. Crim. Rep.
275, 22 S. W. 923 (1893). "So a state has no authority to impose previous
restraints upon publications."
Near v. Minnesota, 283 U. S. 697 (1931).
In Book 4, p. 152, Blackstone says, "To subject the press to the restrictive
power of a license as was formerly done before and since the revolution
(of 1688), is to subject all freedom of sentiment to the prejudices of one
man and make him the arbitrary and infallible judge of all controverted
points in learning, religion and government."
Although the freedom of the press is clearly set forth in Article 1,
320

to

Section 8, of the Constitution, which article is a limitation on the powers
of the Federal Government only, the due process clause in the Fourteenth
Amendment is

interpreted as safeguarding certain fundamental rights
against action of the states, one of which rights is freedom of the press.
Gitlow v. New York, 268 U. S. 652 (1925) ; Near v. Minnesota, supra.
Freedom of the press does not include freedom from censorship of
motion pictures and newsreels. The judicial sense supporting the common
sense of the country is against the bringing of motion pictures into prac
Greentical and legal similitude to a free press and liberty of opinion.
berg v. Western Turf Ass'n, 148 Cal. 126, 82 Pac. 684 (1905) ; State v.
Loden, 117 Md. 373, 83 Atl. 564 (1912) ; State v. Morris, 24 Del. 330, 76
Atl. 479 (1910). Censorship of newsreels is not a denial of equal protec
tion of the law, since the newsreel is not in the same category as a news
The most essential thing privileged by the Constitution, Article 1,
paper.
Section 8, relating to the liberty of the press, is not the news feature, but
the right to publish one's "sentiments," which means a decision of the
mind formed by deliberation, reasoning, thought, opinion, notion or judg
ment, the news feature being merely incidental. Pathe Exchange v. Cobb,
202 App. Div. 450, 195 N. Y. Supp. 661 (1922) ; People ex rel. Doyle v.
Atwell, 232 N. Y. 96, 133 N. E. 364 (1921).
As said in the instant case, "It is not intended by anything we have
said to suggest that the owners of newspapers are immune from any of
the ordinary forms of taxation for support of the government." Thus a
tax imposed upon the business of a newspaper is not an abridgement of
the freedom of the press. The guarantees ,pf the Constitution and the bill

rights in favor of freedom of the press were never intended to restrict
right of taxation for the support of the government. City of Norfolk
(1898) ; In re
v. Norfolk Landmark Pub. Co., 95 Va. 564, 28 S. E. 959
a law prohibiting sale
Nor
does
E.
605
7
S.
29
S.
C.
(1888).
438,
Jager,
or dissemination of a newspaper devoted mainly to publication of scandal
and immoral conduct contravene the bill of rights. State v,. Van Wye, 136
Mo. 227, 37 S. W. 938 (1896) ; United States v. Harmon, 45 Fed. 414
(D. Kan. 1891) ; In re Banks, 56 Kan. 243, 42 Pac. 693 (1895). In Preston
a tax on the occupation of selling
v. Finley, 72 Fed. 850 ( W. D. Tex. 1896)
of

the

,

newspapers

was

upheld

as

valid, following the law as set down in Thomp
(1881), and Baldwin v. State, 21 Tex. App.

State, 17 Tex. App. 253
3 S. W. 109 (1886).

son v.

591,
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A tax otherwise within the lawful power of a state cannot be adjudged
process merely because its enforcement may or will result
Loan
even destroying a particular occupation or business.

contrary to due
in restricting or

(1874) ; McCray v United States, 195 TJ. S.
This was reiterated
Case, 259 TJ. S. 20 (1922)

Ass'n

20 Wall. 655

27

Labor Tax

v. Topeka,
(1904) ; Child

.

by Mr. Justice Sutherland in the instant case, "if it were increased to a
high degree, as it could be if valid, it might well result in destroying both
advertising and circulation." But a tax clearly so discriminatory, whether
high or low, can result only in a declaration of its invalidity by the court
The
first having its constitutionality brought before it for determination.
fact that no state for the one hundred and fifty years of our national
existence has undertaken to impose such a tax is a good criterion of its
unconstitutionality.
R. H. O'M.

CONSTITUTIONAL LAW�Tennessee Valley Authority.
On

January 4, 1934, the Tennessee Valley Authority,

an

agency of

the Federal Government, entered into a contract with the Alabama Power
Company, a corporation engaged in the manufacture and distribution of

electricity, which provides among other things for the sale by the Authority
Company of the "surplus power," produced at the Wilson
Dam.
The minority stockholders of the Power Company bring this suit
to enjoin the performance of the contract alleging its invalidity, in that
it is beyond the constitutional power of the Federal Government.
Held,
that surplus power generated as an incident to the maintenance of Wilson
Dam, built under the war power, may be disposed of by the government
through sale to private interests. Ashwander et al. v. Tennessee Valley
Authority et al., 56 Sup. Ct. 466 (1936).
to the Power

The right of the Federal Government to dispose of property validly
acquired has always been recognized. United States v. Gratiot, 14 Pet.
526 (1840). This right has been extended to the power to make regula
tions affecting the land after its disposal through sale. Ruddy v. Rossi,
248 U. S. 104 (1918).
This power is expressly granted to the Congress
in Section 3, of Article 4, of the Constitution.
Although the full scope
of this grant has never been settled, it is, at least, a grant to the United
States of the power to control its own property. Kansas v. Colorado, 206
U. S. 46, 89 (1907).

That Congress may
to the valid exercise of

United States

v.

dispose of

any

property created

an

as

constitutional power is also well
Chandler-Dunbar Company, 229 U. S. 53
a

Green Bay Canal Company

v.

Patten

incident

established.

(1913). In
Paper Company, 172 U. S. 58 (1898),

where the question involved was as to water power incidental to the con
struction and maintenance of a public works, and from the nature of the
case,

subject

to the control of the

public authorities,

in this

instance, the
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United

States, the Court quoted with approval from Kaukauna Company v.
Bay and Mississippi Canal Company, 142 U. S. 254 (1891), in
which case it was held that the surplus water
power, which was necessarily
produced in the erection of a public dam, for a public purpose, could be
controlled or disposed of by the State, as an incident to the right to make
such improvement.
Green

In the instant case, the Court was concerned only with the excess or
power as an incident to the exercise of a proper power, and fol
lowed the rule expressed in United States v. Chandler-Dunbar Company,

surplus

supra, where it was

stated,

on page 73, "If the primary purpose is legiti
objection to leasing any excess of power over
the needs of the government." It did not consider the question of the sale
of surplus power deliberately created to be disposed of through sale to
private interests, but held that this surplus power bore a substantial rela

mate

we

can

see

no

sound

tion to the exercise of

a

valid constitutional power.

Whether this power

be extended to

give Congress the right to erect dams in navigable
streams for the purpose of generating electrical energy remains an un
settled question.
The right of Congress to control navigation in navigable waters is
well recognized.
Gibbons v. Ogden, 9 Wheat. 1 (1824). The jurisdiction
of the government over navigable streams empowers it to take all needed
measures to preserve the navigability of the navigable water courses of
the country.
United States v. Rio Grande Irrigation Company, 174 U. S.
690, 703 (1899). In Arizona v. California, 283 U. S. 423 (1931), the
Court, in sustaining the validity of the Boulder Canyon Project Act, c. 42
[45 Stat. 1057 (1928), 43 U. S. C. A. � 617 (1935)], by which Act the
Secretary of Interior was authorized to construct a dam, a storage res
ervoir, and a hydro-electric plant, "For the purpose of controlling floods,
improving navigation and regulating the flow of the Colorado River
and for the generation of electrical energy as a means of making the
project herein authorized a self supporting and financially solvent under
taking," stated on page 456 : "The fact that purposes other than navigation
will also be served could not invalidate the exercise of the authority con
ferred even if those other purposes would not alone have justified an
exercise of the Congressional power."
Again, in Tennessee Valley Authority v. Ashwander, 78 F. (2d) 581
(C. C. A. 5th, 1935), it was held that the right of disposal has never
heretofore been held to exist only as to such parts as are accidentally
produced in excess of the amount strictly necessary for purposes of national
defense or of navigation, but that right has always been supposed to extend
to all the excess or surplus.
However, Congress cannot pass laws for the accomplishment of objects
can

.

.

.

not entrusted to the Federal Government under the pretext of executing

delegated power, and any act of Congress ostensibly enacted under powers
granted by the Constitution, not naturally and reasonably adapted to the
effective exercise of such power, but solely to the achievement of something

plainly

within

power

reserved to the states, is invalid and cannot be

Maryland, 4 Wheat. 316 (1819) ; Hammer v.
Dagenhart, 247 U. S. 251 (1918) ; Child Labor Tax Case, 259 U. S. 20
(1922). It has been held that the right of the United States in the
navigable waters within the several states is limited to the control thereof

enforced.

McCulloch

v.
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navigation, Port of Seattle v. Oregon Railroad Com
(1921) ; and while Congress in the exercise of this
power may adopt any means having some positive relation to the control
of navigation and not otherwise inconsistent with the Constitution, United
States v. Chandler-Dunbar Company, supra; it may not arbitrarily destroy
or impair the rights of riparian owners by legislation which has no real
or substantial relation to the control of navigation or appropriateness to
that end. United States v. River Rouge Improvement Company, 269 U. S.
411 (1926) ; Fox v. Cincinnati, 104 TJ. S. 783 (1881). In Kaukauna Com
pany v. Green Bay and Mississippi Canal Company, supra, the Court
distinguishes between cases where the surplus power is a mere incident

for the purpose of
pany, 255 U. S. 56

to the exercise of

a

valid constitutional power and where the dam is erected

for the apparent purpose of obtaining water power to lease to private
individuals, and seems to entertain strong doubts as to the validity of
the latter.

light of these

In the

cases, the limitation

on

this power

seems

to be

that established by a long line of cases, in which the requirement enun
ciated is that the activity bear a substantial and reasonable relation to
the constitutional power.
United States v. DeWitt, 9 Wall. 41
Keller v. United States, 213 U. S. 138 (1909) ; hinder v. United
268 TJ. S. 5

(1869) ;
States,

(1925).

discussion of the decision of the circuit court of

appeals in which
constitutionality of the activities of the Tennessee Valley Authority
was upheld, see (1935) 24 Georgetown Law Journal 183. For an intensive
discussion of this Act, in which the author expresses the view that the sale
of the "surplus power" would be held valid, see Welch, Constitutionality
of the Tennessee Valley Project (1935) 23 Georgetown Law Journal 389,
For

a

the

401.

L. M. C.

CONSTITUTIONAL LAW�State Constitution�Wisconsin Recovery Act.

original action brought in the Supreme Court of Wisconsin
relation of its Attorney General, petitioning the court
under the Uniform Declaratory Judgments Act [Wis. Stat. (1933) �
269.56] to decide upon the constitutionality of the Wisconsin Recovery
Act [Wis. Stat. (1933) c. 110, as amended by Wis. Laws 1935, c. 182].
On behalf of the state, it is contended that the legislature acted within
the constitutional limitations of its powers in the enactment of this law;
while representatives of the tavern industry argue that the W. R. A. is
invalid because it confers upon the Governor, and upon administrative
agencies to be created by him, legislative powers which cannot rightfully
be delegated.
After disposing of a preliminary question of jurisdiction
to determine the issue, the court held, the Act, which empowered the Gov
ernor "to investigate, ascertain,
declare and prescribe reasonable codes
or standards of fair competition and trade practices," not unconstitutional
because delegating nondelegable powers of the legislature, since by this
enactment the gubernatorial powers were impliedly restricted to perform
ing acts reasonably related to the elimination of unfair competition and
trade practices, a sufficient standard being clearly prescribed thereby.
This is

an

by the state,

on

1020
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Attorney General (Tavern Code Authority),

�

Wis.

�

,

(1936).

The close similarity existing between the grant of legislative power
expressed in Article IV, Section 1, of the Constitution of the State of
Wisconsin
"The legislative power shall be vested in a Senate and
Assembly" and in Article I, Section 1, of the Constitution of the United
States
"All legislative Powers herein granted shall be vested in a Con
gress of the United States, which shall consist of a Senate and House of
Representatives" affords the court, in rendering its decision in the instant
case, and us, in considering the implications of such decision, the oppor
tunity to consider not only pertinent cases arising within the state of
Wisconsin, but federal cases as well.
as

�

�

�

�

For this reason, it is essential that we have in mind those decisions
Supreme Court of the United States which are generally considered

of the

authoritative upon the

question of delegation of legislative power:
Clark, 143 U. S. 649 (1892) (wherein the Presi
dent was empowered to suspend by proclamation the Tariff Act of October
1, 1890 upon a contingency to be ascertained by him) ; United States v.
Grimaud, 220 U. S. 506 (1911) (wherein, under provisions of the Forest
Reserve Acts of June 4, 1897 and February 1, 1905, the Secretary of
Agriculture was authorized to issue certain regulations and permits for
the grazing of sheep on national forest reserves) ; J. W. Hampton, Jr.,
& Co. v. United States, 276 U. S. 394 (1928) (wherein, under a flexible
tariff provision of the Tariff Act of 1922, the President, with the aid of
an advisory commission, was authorized to fix the rate of customs duties) ;
and the New Deal decisions of Panama Refining Co. et al. v. Ryan et al.,
293 U. S. 388 (1935), and A. L. A. Schechter Poultry Corp. v. United
States, 295 U. S. 495 (1935), which latter two cases are thoroughly con
sidered by the Wisconsin Supreme Court in its decision in the instant case.
as

Marshall Field & Co.

v.

State ex rel. Wisconsin Inspection Bureau, et al. v. Whitman, 196 Wis.
472, 220 N. W. 929 (1928), stood as the leading Wisconsin case upon the
question of delegation of legislative power before the validity of subsequent
legislation relating to the emergency promotion of industrial recovery in the
In that case,
State was challenged in her courts during the past year.
the constitutionality of the Wisconsin Rating Law [Wis. Laws 1917, c. 61],
was questioned upon two grounds: that the statute constituted an unlawful
delegation of legislative power; and that, even if it were held to be a
lawful delegation, it was bad because it failed to erect a definite standard,
in accordance with which the discretion of the Commissioner of Insurance
The State
to be exercised, and vested in him an arbitrary power.
Supreme Court, however, refused to uphold these contentions, saying, at

was

p. 941 of its decision: "The power to declare whether or not there shall
a law; to determine the general purpose or policy to be achieved by the

be

fix the limits within which the law shall operate is a power
by our Constitution in the Legislature, and may not be
delegated. When, however, the Legislature has laid down these funda

law;

to

�

which is vested

mentals of

a

law, it may delegate
legislative power

to exercise such

to administrative

agencies the authority

is necessary to carry into effect the
in the language of Chief Justice Marshall,
as

general legislative purpose;
'to fill up the details'; in the language of Chief Justice Taft, 'to make
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public regulations interpreting
execution.'

the statute and

1021

directing the details of its

"

The unconstitutionality of the original Wisconsin Recovery Act of 1933,
[obviously patterned after the National Industrial Recovery Act,

supra

48 Stat. 195 (1933), 15 U. S. C. A. � 701-712 (1934)] wherein pre
ponderant majorities of individuals in the industries of the state were
authorized to adopt codes which, when approved by the Governor, should
become laws enforceable by penal sanctions, was determined by Gibson
Auto Co., Inc. v. Finnegan, 217 Wis. 401, 259 N. W. 420 (1935).
There,
the court found that the procedure prescribed by that Act, under which
state trade and industrial associations

were

to draw up codes and submit

them to the Governor for his

approval, modification, amendment or ter
mination, constituted a "complete abdication of legislative power" and
was therefore violative in toto of the Wisconsin Constitution.
Observing
from the stipulations of the Act that the initiation of codes was wholly
dependent upon the initial determination of various indefinite industrial
and trade groups, and that the Governor and all other public officers
were rendered powerless to
act except upon their initiative, the court
struck down the Act as an attempt to do precisely what it was said in
the Whitman case, supra, the legislature might not constitutionally do
that is, "delegate the power to declare whether or not there shall be a
law." In the course of the opinion, regret was expressed by the court that
it did not have a definitive opinion by the United States Supreme Court
as to the validity of the National Industrial Recovery Act, supra.
�

The Gibson Auto Co. case, supra, was
decision, the legislature, then in

decided on March 5, 1935;
session, proceeded to amend
Chapter 110, Wisconsin Statutes (1933), enacting in its stead Chapter
182 of the Laws of 1935. This amendment was approved by the Governor
on June 22, and published on June 25, 1935.
In it, among other changes,
Section 110.04 of the original W. R. A. was entirely rewritten to read:
"(a) Methods of competition in business and trade practices shall be
fair. Unfair methods of competition in business and unfair trade practices
in business are hereby prohibited.
[The original Act did not even declare
unfair competitive practices illegal.]
The Governor is hereby vested with
the power and jurisdiction and it shall be his duty to investigate, ascertain,
declare and prescribe reasonable codes or standards of fair competition
and trade practices for the various trades and industries in the state
." The remainder of the Section is devoted to the prescribing of rules
of conduct to be applied by the Governor in the creation of said codes.
after this

.

.

.

However, almost a month prior to the enactment of these changes
(on May 27, 1935), the Supreme Court of the United States had decided
the Schechter Poultry case, supra, wherein the Court determined, among
other

things, that in acordance with the principles established in the
Refining Co. case, supra, the National Industrial Recovery Act,
supra, was unconstitutional, as an invalid delegation of legislative power,
because in it Congress had authorized the making of codes for the govern
ment of trades and industries, by or with the approval of the President,
without setting up any standards aside from the statement of the general
aim of rehabilitation, correction, and development of trades and industries.
In rendering this decision, the Court thoroughly considered the limitations
Panama
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delegation of legislative power

of

agencies.

deciding the instant case, In re State, supra, the Wisconsin Supreme
legislature, in framing the amended Recovery
Act, supra, was guided by both the Schechter and Gibson cases, supra, and
therefore intended, in light of those two decisions, to profit by the failings
In

Court assumed that the

of the statutes therein
to

condemned and to provide a sufficient standard
out the power conferred upon him by

guide the Governor in carrying

to assume that the legislature would "fly in the
decisions, and declare that the power to prescribe a code
of "fair competition and trade practice" was a valid, requisite standard,
when such an attempted standard had been held insufficient by the Supreme
Court of the United States because it virtually afforded no reasonable
limitation upon the exercise of the President's lawmaking power.
On
the contrary, the Wisconsin Supreme Court went upon the assumption that
the legislature had framed its amendments with an eye to curing all
possible defects, and, in formulating Section 110.04 of the revised Re
covery Act, believed itself to have done so by laying down what it con
sidered to be a definite standard in the words, "unfair methods of competi
tion in business and unfair trade practices in business are hereby pro
hibited."
The reasoning of the court in arriving at the acceptance of
such as a sufficient standard of conduct is manifested in the following
There is a vast and fundamental
quotation from its opinion, at p. 640 : ".
difference between the power to make a rule and regulation which will
eliminate an unfair trade practice or unfair method of competition in
business, discovered upon investigation, and the power to prescribe a
A rule or regulation whether in the affirma
code of fair competition.
tive or negative may eliminate such a practice.
However, there may be
many parallel fair methods of competition and many parallel fair trade
The power to choose one among these fair trade practices
practices.
and fair methods of competition and require conformity to that practice

the Act.

It

refused

face" of these

.

.

...

.

or

.

.

method and

legislative
which

so

denounce all others

power that may not be

governs

the action

as

unfair is to exercise the kind of

delegated because there is

of the administrative

agency

in

no

standard

making

When it

its

picks out one method or practice from a group of fair
methods and fair practices, it exercises pure legislative discretion. That
particular method or practice so chosen cannot be discovered by any
If, in order to eliminate unfair methods or
process of fact finding.
practices in a particular trade or industry, it is necessary to establish
by rule a standard of practice with which all members of the industry
shall be required to comply, clearly that may be done. On the other hand,
it cannot be held that the act confers upon the Governor, in the exercise
of the power conferred, power to do all that the Legislature might do
in promoting matters of general public policy.
Any power that the
Governor may exercise in that regard must relate itself reasonably to the
elimination of unfair competition in business and unfair trade practices
which are denounced by the act."
choice.

...

R. K. L.
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CORPORATIONS

�

Foreign Insurance Corporations

�

State Regulation.

for extra-state insurance

com
provides regulations
panies insofar as they carried on business within Ohio. Among other
provisions it requires that the Ohio Commissioner of Insurance issue
licenses, upon bona fide applications only, to out-of-state insurance com
panies who wished to sell policies and collect premiums within Ohio. The
companies must agree to appoint agents within the state, who are to
register each premium paid or policy sold to anyone living in Ohio. No
person may receive insurance applications unless a resident and duly
licensed. Relator, a corporation of Illinois, was refused a renewal license
in Ohio by the Commissioner. His grounds were that the relator was using
deceptive advertising, that the resident agents were not bona fide insur

An Ohio statute

agents, but the company was, in effect, doing a direct "mail-order"
business, and that a promise made to remedy this last defect
had not been kept by the relator.
Relator claims that refusal to renew
its license was a denial of the equal protection of the laws, and that
the Commissioner had deprived it of due process by not holding any
hearing before the renewal application was denied. Held, that the actions
ance

insurance

of the Commissioner

were

not

arbitrary, capricious,

or

unreasonable, that

the statute which gave him the powers used is not unconstitutional, and
that the relator waived a hearing by its conduct.
State ex rel. Allstate
Ins. Co.

644,

v.

Bowen et al.

(two cases),

�

Ohio

�

,

199 N. E. 355

(1936).
1926) ��
allowing

In the instant case, the statute [Ohio Gen. Code (Page,
5438] limited the activities of foreign insurance companies,

them to operate within the state only upon fulfillment of certain conditions.
There is abundant authority for such a statute. Paul v. Virginia, 8 Wall.
168

(1869)

Cox,

106 TJ. S. 350

; Home Ins.

Co. v. Morse, 20 Wall. 445 (1874) ; St. Clair v.
(1882) ; Liverpool Ins. Co. v. Massachusetts, 10 Wall.
566 (1870) ; Hemphill v. Orloff, 277 U. S. 537 (1928) ; Washington ex rel.
Bond, etc. v. Superior Ct. of Washington for Spokane County, etc., 289
U. S. 361 (1933).
The insurance commissioner, in the principal case, refused to renew
the license of the foreign insurance corporation on the grounds that the
company was transacting business in Ohio in violation of the Ohio Code,
that the company had not kept a promise formerly made that it would
comply with the Code by establishing a bona fide agency, and finally that
the advertising done in Ohio was deliberately misleading.
To take up
the last point first, the Commissioner found that the advertising matter
of the Allstate Insurance Company was deliberately deceptive inasmuch
as it implied that the company was backed by the financial resources of
Sears, Roebuck and Company, when such was not the fact. On this point
there can be no doubt that, so long as the finding of an administrative
agency is not made in an arbitrary and capricious manner, and so long as
power given it is not unreasonable when compared with the end in view,
and the legislation not discriminatory, then the courts will never disturb
their findings. Keller v. Potomac Electric Power Co., 261 TJ. S. 428 (1923) ;
La Tourette v. McMaster, Insurance Commissioner, 248 TJ. S. 465 (1919).
As to the fact found, that the company did not keep its promise, there
can be little question.
Prior to the refusal of the Commissioner to renew
the license, the company was really licensed by sufferance and could have
been expelled at any time.
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With

regard

to

the

point that the

company

was

[Vol. 24
not

transacting

business in the statutory manner and hence should be refused a license
renewal, it is again only necessary to state that the insurance business
is clothed with a public interest, German Alliance Insurance Company v.
233 U. S. 389

(1914), and that, therefore, the state may regulate
police power, even to the extent of laying down definite re
quirements as prerequisite for licensing, La Tourette v. McMaster, supra,
and that so long as the legislation bears a reasonable relation to the proper
and fair regulation of the business of insurance a foreign corporation is
not deprived of its property without due process nor is it without the
equal protection of the laws. Connecticut Mutual Life Insurance Co. v.
Spratley, 172 U. S. 602 (1898) ; Waters-Pierce Oil Co. v. Texas, 177 U. S.
28 (1900).
Of course it must be reiterated that a statute and/or its
application must be reasonable. The state cannot attempt to control
extra-state practices of a corporation or the rights of local citizens in
dealing with corporations extra-state. Allgeyer v. Louisiana, 165 U. S.
578 (1897) ; New York Life Insurance Co. v. Head, 234 U. S. 149 (1914) ;
New York Life Ins. Co. v. Dodge, 246 U. S. 357 (1918) ; Fidelity & Deposit
Co. of Maryland v. Tafoya, 270 U. S. 426 (1926) ; St. Louis Cotton Com
While it is a fact that a
press Co. v. Arkansas, 260 U. S. 346 (1922).

Lewis,

it under its

a license on account of the exercise by a foreign
corporation of its constitutional right, Lafayette Ins. Co. v. French, 18
How. 404 (1855) ; Home Ins. Co. v. Morse, 20 Wall. 445 (1873) ; Terral
v. Burke Construction Co., 257 U. S. 529 (1922) ; Western Union Tel. Co.
v. Foster, 247 U. S. 105
(1918) ; Fidelity & Deposit Co. of Maryland v.
Tafoya, supra, the constitutional right sought to be exercised or asserted
Northwestern Mutual Life Insurance Co. v. Wisconsin,
must be proved.
247 U. S. 132 (1918) ; Mugler v. Kansas, 123 U. S. 623 (1887) ; Barbier
v. Connolly, 113 U. S. 27
(1885) ; Hendrick v. Maryland, 235 U. S. 610
(1914).
It follows that the State Commissioner of Insurance had a right to
demand compliance with the Ohio law, which will not be questioned by
the court, and that the attempt of the Allstate Company to do a mail
order business and to avoid having local agents do this business is such
a violation of the statute as will allow the administrative official
(Com
missioner of Insurance) to deny the company a license renewal. Citizens
Ins. Co. v. Hebert, 139 La. 708, 71 So. 955 (1924) ; Hanover Fire Ins. Co.
v. Harding, 272 U. S. 494, 49 A. L. R. 713
(1926).
The general rule is that an insurance agent need not be a commercial
agent in the sense that he be only in the insurance business. McCall v.
American Freehold Land Mortgage Co., 99 Ala. 427, 12 So. 806 (1893) ;
De La V,ergne Refrigerating Machine Co. v. Kolischer, 214 Pa. 400, 63
Atl. 971 (1906).
However, the statute here specifically provided that the
intends to hold himself in good
agent appointed by the company ".
faith as an insurance agent
[and that he will] transact such business
as it [the foreign insurance corporation] is authorized to transact therein."
Ohio Gen. Code (Page, 1926) � 644. Further, the statute is very explicit
Ohio Gen. Code
that the agent must be a bona fide insurance solicitor.
(Page, 1926) � 644-1. For this reason, and because the language of the
statute seems not to have encroached upon any constitutional rights of
the company, the case is undoubtedly sound law. The only valid objection

state may not revoke

.

.

.

.

.
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would be the seeming deprival of a hearing which occurred in this case,
but the facts show that the company in effect waived a hearing when its
representative stated that a hearing would do little good because the
commissioner's mind was already made up. "In other words," the court

said, "relators determined their own case, and they cannot now be heard
complain that they did not have their day in court." State ex. rel. etc.
See People v. Lindsay, 80 Colo. 465,
v. Bowen, 199 N. E. 355, 364 (1936).
253 Pac. 465 (1927), cert, denied 274 U. S. 757 (1927) ; New York Life Ins.
Co. v. State, 192 Wis. 404, 211 N. W. 288 (1926).
to

J. N. S., JR.

CRIMINAL LAW

�

Effect of

Twenty-first Amendment

on

Revenue Laws.

On December 2, 1933, Deutsch was arrested in the act of transporting
intoxicating liquor in an automobile and charged with violating the
National Prohibition Act.
After a hearing before a United States com
missioner, he was held to answer that charge. Based upon the same
transaction, he was indicted, on January 8, 1934, for violating the internal
revenue laws for unlawfully removing and concealing 120 pints of liquor,
on

which the tax had not been

paid, with intent

to defraud the United

meantime, on December 5, 1933, the Twenty-first Amend
ment to the Constitution, repealing the Eighteenth Amendment, became
effective. Upon seeking a writ of habeas corpus, after a conviction under
the indictment, it was held, that the provisions of the revenue laws making
it an offense to remove and conceal spirits upon which the tax is unpaid,
with intent to defraud the United States, were unaffected by the repeal
Deutsch v. Aderhold, 80 F. (2d) 677
of the Eighteenth Amendment.
(C. C. A. 5th, 1935).
The direct question involved in this case, however, is not the efficacy of
judgments rendered before the ratification of the repealing amendment,
and from which no appeal was either pending or taken as a result thereof.
That question was determined soon after the ratification of the Twentyfirst Amendment in the case of Hosier v. Aderhold, 71 F. (2d) 423
(C. C. A. 5th, 1934), where a judgment of conviction was rendered, while
the National Prohibition Act was recognized as being in full force and
effect, and a portion of the sentence served. It was held, upon appealing
from a denial of a writ of habeas corpus, that the Twenty-first Amend
It
ment did not affect judgments which had theretofore become final.
States.

In the

stated that the amendment was prospective and could not be made
apply retroactively where the prosecution had been completed and a
valid judgment entered before its adoption.
Supervisors v. Galbraith,
99 U. S. 214 (1878) ; United States v. Hill, 70 F. (2d) 840 (C. C. A. 3d,
1934) ; State v. Barbee, 3 Ind. 258 (1851) ; State v. Thompson, 2 Kan. 427
(1864) ; Foster v. Medfield, 44 Mass. 1 (1841) ; Arey v. Lindsey, 103 Va.
250, 48 S. E. 889 (1904).
We are here concerned, however, rather with the sweeping scope of
the Twenty-first Amendment. Did it repeal all provisions of the National
Prohibition Act and supplements thereto, or only those which received
In what manner, if
their authority from the Eighteenth Amendment?
any, were the internal revenue laws affected by the repealing amendment?
was

to
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It will

be noted that

Deutsch, in

the

principal

[Vol.
case,

was

24

arrested

before the effective date of the Twenty-first Amendment for acts which
amounted to a violation of the National Prohibition Act, admittedly

deriving its authority from the Eighteenth Amendment.
However, an
indictment was not returned citing the National Prohibition Act as its
basis, but rather the authority of the internal revenue laws, since
the transaction in which Deutsch

was

involved

was

also

an

offense under

those laws.

construing the effect and operation of repealing statutes and
amendments, it has always been considered to be the
general rule that a law, inconsistent with, or repugnant to, a constitutional
amendatory provision, is repealed by implication. People v. Scranton, 152
N. Y. 399, 46 N. E. 852 (1897) ; Chidsey v. Scranton, 70 Miss. 449, 12 So.
545 (1893) ; State v. Schluer, 59 Ore. 18, 115 Pac. 1057 (1911) ; Dill v.
Durham, 56 S. C. 423, 35 S. E. 3 (1900). Of equal importance, however,
is the well recognized principle that the law does not favor repeal by
implication. United States v. Wilson, 9 F. Supp. 968 (W. D. N. Y. 1935) ;
Hopkins v. Anderson, 218 Cal. 62, 21 P. (2d) 560 (1933) ; Blain v. Bailey,
25 Ind. 165 (1865) ; Case v. Dillon, 2 Ohio St. 607 (1853). Thus, when two
acts, or a statute and a provision of the constitution, are" seemingly
In

constitutional

repugnant, they must, if possible, be construed so that the latter may
not operate as a repeal of the former.
Tyson v. Postlethwait, 13 111.
728 (1852); Evans v. Diedley, 1 Ohio St. 437 (1853).

said, moreover, that in order to repeal a law by a sub
competent authority, without mentioning it, it must appear
that the subsequent law revised the whole subject-matter of the previous
law, and was evidently intended as a substitute therefor, or that a repug
Water Works Co. of Indianapolis v. Burkhart, 41 Ind. 364
nancy exists.
General ex rel. Taylor v. Brown, 1 Wis. 442 (1853).
Attorney
(1872);
To the extent, therefore, that existing statutes are not expressly or im
pliedly repealed by a subsequent statute or constitutional amendment,
they remain in full force and effect. Ex parte Dolan, 128 Cal. 460, 60
It has been

sequent

act of

Pac. 1094

(1900).
regard to special and occupational taxes, imposed on retail liquor
dealers by statutes in force before the passage of the National Prohibition
Act, which provided for taxes in double the amount theretofore provided
by law on evidence of illegal sale of intoxicating liquor, it was held in
United States v. Columbia Fruit Products Co., 10 F. Supp. 873 (E. D.
In

Pa. 1935) , that such statutes remained in force as taxes, not as penalties,
after the passage of the Act and the repeal of the Eighteenth Amendment.
Cf. United States v. Constantine, 296 U. S. 287 (1935)
.

The

National

Prohibition

the extent which their

Act

provisions

and

rested

supplementary thereto, to
grant of authority to Congress

acts
on

date
by the Eighteenth Amendment, became inoperative on the effective
of the Twenty-first Amendment, but provisions which were without the
to
grant of authority given by the Eighteenth Amendment continued
be operative. Scott v. United States, 78 F. (2d) 791 (C. C. A. 10th, 1935) ;
In
Kesterson v. United States, 76 F. (2d) 913 (C. C. A. 10th, 1935).

the Scott case, supra, it was held that the Prohibition Reorganization
Acts of 1927 and 1930, in so far as they dealt with internal revenue

matters,

were

not

repealed by the Twenty-first Amendment, since that

amendment did not affect internal

courts, the decisions in those courts

Wilson,

laws.

revenue

question has been dealt with primarily by the federal

Since the

v.
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9 F.

are

numerous.

Supp. 968 (W. D. N. Y. 1935), it

was

In

United

States

held that the In

not nullified or rendered unenforceable by
was
In Druggists Specialties
Amendment.
Twenty-first
adoption
Co. v. Bliss, 9 F. Supp. 917 (E. D. Pa. 1934), the provisions of law respect
ing liquor revenue were held to remain in effect notwithstanding the repeal
of the Eighteenth Amendment. Case v. Alderson, 76 F. (2d) 25 (C. C. A.
4th, 1935), likewise sustained the internal revenue laws in regard to
the removal and concealment of distilled spirits on which taxes had not
been paid.
Convictions were sustained under the internal revenue laws
after repeal, in two cases involving unregistered stills, in United States v.
Bacon, 7 F. Supp. 590 (W. D. Tex. 1934) and United States v. Anderson, 8
F. Supp. 88 (S. D. N. Y. 1934). The case of Benton v. United States, 70
F. (2d) 24 (C. C. A. 4th, 1934), was likewise concerned with a prosecu
tion under the revenue statutes making it an offense to conceal untaxed
spirits with the intent to "defraud the United States, it being held the
statutes were unaffected by the repeal of the Eighteenth Amendment.
Hence, it will be noted that the court in the principal case is well
fortified and sustained by numerous and respectable authorities.

dustrial

Alcohol

Act

of the

the

,

R.

C. McM.

MUNICIPAL CORPORATIONS�Torts�Liability for Death in Municipal
Swimming Pool.
The city of Sioux Falls maintained a public swimming pool on land
by it. The plaintiff sues to recover damages for the death of his
by drowning in this pool. The complaint alleges that the life guards

owned
son

employed by the defendant city negligently failed to discover the peril of
the plaintiff's son; that the water in places was of great depth so as to be
unsafe for minors
A demurrer to the

and

other

persons

who

were

not

expert swimmers.

complaint was overruled. The defendant city appealed.
Held, that the complaint stated a cause of action, and the overruling of
the demurrer was proper.
Glirbas v. City of Sioux Falls, S. D.
264
N. W. 196 (1935).
The nature of the functions exercised by a city in maintaining a public
park or a public swimming pool has been a subject of extended judicial
discussion in recent years. Emmons v. Virginia, 152 Minn. 295, 188 N. W.
561 (1922) ; Hoffman v. City of Bristol, 113 Conn. 386, 155 Atl. 499 (1931) ;
and the law on the subject is in a state of confusion. Norberg v. Hagna,
46 S. D. 568, 195 N. W. 438 (1923). The general rule is clear that when
a municipality is
acting in a governmental capacity it is not liable for its
torts. Devers v. City of Scranton, 308 Pa. 13, 161 Atl. 540 (1932) ; Honeman v. City of Philadelphia,
Pa.
183 Atl. 446 (1936).
The immunity,
however, does not exist when the act is proprietary in nature. Healy v.
Kansas City, 277 Mo. 619, 211 S. W. 59 (1919).
The difficulty is in
determining to which of the two classes a particular undertaking should
�

�

,

�

�

,

be

[Vol. 24

GEORGETOWN LAW JOURNAL

1028

assigned.

Trenton

v.

New

Jersey,

262 U.

S. 182

(1922).

This has

lead the courts to introduce artificial distinctions, fictions, and arguments.
Knoxville v. Linely, 141 Tenn. 22, 206 S. W. 180 (1918) ; Alder v. Salt
Lake

City, 64 Utah 568, 231 Pac. 1002 (1924)

.

weight of authority supports the fundamental proposition of law
that a city in maintaining a public pool or a park performs a governmental
duty. Bisbing v. Asbury Park, 80 N. J. Law 416, 78 Atl. 196 (1910). The
theory is that health, comfort, recreation, sanitary conditions, and a good
environment resulting in order and happiness from a public standpoint, are
considerations governmental in nature. Harper v. City of Topeka, 92 Kan.
11, 139 Pac. 1018 (1914) ; Kellar v. Los Angeles, 179 Cal. 605, 178 Pac.
505 (1919). The court in Coughlan v. Omaha, 103 Neb. 726, 174 N. W. 220
(1919), stated that where a person was killed when he dived into shallow
water from a spring board at a public park maintained by a city for
recreation purposes the municipality was immune from liability because
the maintenance of a public park was a governmental function. In Nemet
v. Kenosha, 169 Wis. 379, 172 N. W. 711 (1919), it was held that the city
as owner and operator of a bathing beach was not liable for the negligence
of its officers in failing to erect barriers and signs indicating the depth
In Michigan it has been held that a municipal corporation
of the water.
maintaining a park for the recreation of its inhabitants was not liable
for the negligence of its employes which occasioned the drowning of a
child in a swimming pool maintained in the park. Heino v. Grand Rapids,
202 Mich. 363, 168 N. W. 512 (1918).
See also Bolster v. Lawrence, 225
Mass. 387, 114 N. E. 722 (1917) ; Bernstein v. City of Milwaukee, 158 Wis.
576, 149 N. W. 382 (1914).
The

The minority view is exemplified in the principal case.
By judicial
interpretation the latest decisions tend toward the rule which imposes a
liability upon the city for its negligence in maintaining public parks and
pools. Van Dyke v. Utica, 203 App. Div. 26, 196 N. Y. Supp. 277 (1922) ;
Hoffman v. City of Bristol, 113 Conn. 386, 155 Atl. 499 (1931). Paraska
et al. v. City of Scranton, 313 Pa. 227, 169 Atl. 434 (1933)
These courts
repudiate the rule adhered to by the weight of authority; yet, in arriving
at the same conclusion, they differ considerably in their judicial reason
ing. In Boise Development Co. v. Boise City, 30 Idaho 657, 167 Pac. 1032
(1917), the court said that a city is liable for negligence in maintaining a
public park, unless a legal duty is imposed by statute making it mandatory
In Van Dyke v. Utica, supra, it was held that
to perform that function.
the fact that a statute was permissive in nature would not exempt the
municipality from liability. But cf. Heino v. Grand Rapids, 202 Mich. 363,
168 N. W. 512 (1918), where a city assumed maintenance of a public park,
.

and the court ruled that it

duties

are

permissive

or

was

immaterial whether the authorized

public

mandatory.

Another view taken by the minority courts is that a municipality in
such activities must exercise ordinary care in making them
reasonably safe. Barthold v. Philadelphia, 154 Pa. 109, 26 Atl. 304 (1893).
A failure to retain this standard of care will render a city liable for

performing

pools. Ko Komo v. Loy,
Hagna, supra. In other
the distinction between governmental and proprietary functions is

injuries sustained by persons using the parks
185 Ind. 18, 112 N. E. 994 (1916) ; Norberg
cases

or

v.
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made, but it is expressly stated that such activity is proprietary in
v. Kansas City, 277 Mo. 619, 211 S. W. 59
(1919) ; Sarber
v. Indianapolis, 72 Ind. App. 594, 162 N. E. 330 (1920) ; or if not so stated
it is assumed. Capp v. St. Louis, 251 Mo. 345, 158 S. W. 616 (1913).
In Burridge v. Detroit, 167 Mich. 557, 76 N. W. 84 (1898), and
Denner v. Spencer, 34 Colo. 270, 82 Pac. 590 (1905), the view taken
There the argument is presented that parks are used
is ingenious.
and frequented by the public generally without reference to their residence ;
that their use is, in this respect, somewhat analogous to the use of the
public highways; and that the view of imposing liability on a municipal
corporation for injuries due to defective conditions in the highways
imposes a duty upon the city to keep its public parks in a reasonably
See also Capp v. St. Louis,
safe condition for all who frequent them.
not

nature, Healy

supra.

The decisions
much by

adhering

to the

minority view

are

influenced not

so

determination of whether such function is

governmental or
proprietary as by the idea that resulting damage should not be imposed
The argument is that
upon the single individual who suffers the injury.
the loss should be distributed among the entire community where it can be
borne without the entire hardship upon any one person. Norberg v. Hagna,
supra; Haithcock v. Columbia, 115 S. C. 29, 104 S. E. 335 (1920).
It is clear, however, that in maintaining a public park or a swimming
pool, a municipality is not engaged in the performance of a strictly govern
mental function.
The analogy therefore to the nonliability of the state
for torts should not be applied to the city. Heino v. Grand Rapids, supra;
Gensch v. Milwaukee, 179 Wis. 95, 190 N. W. 843 (1922).
Such enter
prises were formerly conducted by individuals, or private corporations, and
they are not essential to good government, but are more in the nature of
conveniences and places of amusements and recreation.
Hoffman v. City
of Bristol, 113 Conn. 386, 155 Atl. 499 (1931). It is upon this point that
the reasoning of the majority view loses its force.
On the other hand,
the minority is not justified in holding such activities purely private in
nature.
Bisbing v. Asbury Park, supra. The difficulty of the question
involved and the efforts on the part of the courts to promulgate a con
venient rule that will protect the injured person, and at the same time
assume some legal formula, explains the diversity of views.
To eliminate
such confusion, therefore, this problem rests with the state legislatures
a

and not with the courts.
J. R. C.

MUNICIPAL CORPORATIONS�Torts� Governmental Functions.
In

$18,600

June, 1931, when

the

gangster, "Dutch Schultz,"

was

arrested,

found upon his person. Subsequently, in connection with an
assessment against the prisoner for federal income taxes, the government
served upon the police property clerk of New York City a notice of the tax
was

lien and a written demand for any funds of "Schultz" in the custody of
the police department.
The clerk, disregarding this order, returned the
money to "Schultz." Held, that the city was liable for this act of its agent,
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doctrine of respondeat superior being applicable.
City of New York, 12 F. Supp. 169 (S. D. N. Y. 1935).

[Vol. 24
United States

v.

In

rendering his opinion, District Judge Goddard readily admitted that
upheld the contention that in the performance of
his duties a policeman is acting in a purely governmental function, and in
such a case the doctrine of respondeat superior ordinarily does not apply.
However, he comments on the fact that, as far as he has been able to
discover, this rule of immunity has only been used as a bar in private
actions against a municipality. He expresses the belief that this municipal
freedom from liability should not be maintained if the case at bar may be
regarded as an invasion of the property rights of the government. He
further states that he is not inclined to extend this rule of immunity if it
conflicts with and renders ineffective the operation of a federal statute for
New York courts have

the collection of taxes.

In applying the doctrine of respondeat superior to determine the
liability of municipal corporations for the acts of its agents, the courts
have recognized the dual personality of such organizations. Whenever the
damaging action or the neglect of an agent arises in the execution of a
duty which is for the exclusive benefit of the city, the city is liable. But,
if the duty, in whole or in part, is one imposed upon the city as a public
instrumentality of the state, the city is not liable. Simpson v. City of
Whatiom^ 33 Wash. 392, 74 Pac. 577 (1903). In other words, unless a
right of action is given by statute, a municipality may not be held civilly
liable to individuals for negligence of its agents in performing duties which
are governmental in their nature.
Mcllhenney v. Wilmington, 127 N. C.
146, 37 S. E. 187 (1900) ; Snider v. City of High Point, 168 N. C. 608, 85
S. E. 15 (1915) ; Alias v. Borough of Rumson, 115 N. J. Law 593, 181
Atl. 175 (1935) ; 6 McQuillin, Municipal Corporations (1913) � 2623.

by way of comparison with the prin
City of Detroit, 226 Mich. 603, 198 N. W.
The plaintiff's residence was searched without a warrant,
214 (1924).
An order
and some liquor acquired before prohibition was confiscated.
was obtained for its return.
However, the police property clerk had in the
meantime turned it over to federal authorities. In a suit against the city
A

cipal

case

case

which may be of interest

is that of Tzatzken

for the value of the

principle enunciated
officers are intrusted,

liquor,

was
are

v.

no

recovery

was

allowed the

owner.

The

that the powers and duties with which police
derived from the law, and not from the city, and

that for the mode in which they exercise their powers and duties the city
cannot be held liable. From this type of reasoning it may be fairly implied
that for the careless disposal by a police property clerk of goods in his

custody, to which a private citizen has a just claim, the doctrine of
respondeat superior would not apply.
It definitely
In the principal case a federal tax statute is involved.
places liability on any person who fails to surrender on demand any
property in his possession subject to distraint upon which a levy has been
made by the United States government. By the statute the term "person"
is interpreted to mean an individual, a trust or estate, a partnership or a
corporation. 44 Stat. 116 (1926), 26 U. S. C. A. � 1610 (1934). Assuming
that the word corporation includes those public as well as private, it is
clear that the city is liable because of the statutory provision making it
so, unless the governmental nature of its function bars any liability.
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upon the theory that, in this
respondeat superior should apply,
and that it was the intention of Congress that it should even though the
His position was that no
officer was engaged in a governmental function.
rule of immunity should be allowed to interfere with any reasonable system

Judge Goddard decided the

District

particular instance,

case

the usual rule of

for the collection of taxes.

B. G.

SALES

�

McK., Jr.

Implied Warranty in Sale of Food.

plaintiff ordered a roll and coffee for breakfast at a drug store
room operated by the defendant.
The waiter selected a roll
from a receptacle containing bakery goods at the back of the counter.
The roll had a pebble in it, upon which the plaintiff broke a tooth, thereby
suffering pain, disfigurement, and dental expenses. The defendant had
purchased the roll from a local confectionery, delivery having been made
There were no pebbles in the
on the same morning in a paper box.
defendant's place of business, and the pebble could not have gotten into
the roll there, and, furthermore, could not have been seen on the inside
The plaintiff did not charge negligence on the
in the course of serving.
part of the defendant, and there was no evidence of any negligence offered.
The plaintiff brought this action against the defendant based solely upon
breach of contract of implied warranty of fitness for human consumption
and breach of implied warranty of merchantable quality. Held, that there
is an implied warranty that the food is wholesome, for breach of which
an action lies for recovery of consequential damages.
Cushing v. Rodman,
64 Wash. L. Rep. 246 (App. D. C. 1936)
The

and lunch

.

The transaction between victualer and

consumer

is

a

sale both under

and apart from the Sales Act in some jurisdictions, as is pointed out in
the instant case. The Uniform Sales Act, Section 15(1), states: "Where

buyer, expressly or by implication, makes known to the seller the
particular purpose for which the goods are required, and it appears that
the buyer relies on the seller's skill or judgment (whether he be the grower
or manufacturer or not), there is an
implied warranty that the goods
shall be of a merchantable quality."
A customer entering a restaurant
and receiving, eating, and paying for food delivered to him on his order
impliedly makes known to the vendor the particular purpose for which
the article is required, and where he may assume that the vendor has had
an opportunity to examine it, it conclusively appears that he relied on the
vendor's skill and judgment, so that there is an implied warranty that the
food is reasonably fit for consumption.
Temple v. Keeler, 238 N. Y. 344,
144 N. E. 635 (1924); Friend v. Childs Dining Hall Co., 231 Mass. 65,
120 N. E. 407 (1918). That service of food for immediate consumption on
the premises is a sale and carries with it an implied warranty of fitness
for consumption was determined in Smith v. Gerrish, 256 Mass. 183, 152
N. E. 318 (1926).

the

If the transaction between the restaurant
not considered

a

sale, there is still ground

the relation between guest and host is

one

for

owner

and the

liability.

At

consumer
common

of contract, and it is

an

is

law

implied
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condition of that contract that the food furnished shall not be

harmful but

shall be

appropriate

for

Friend

eating.

v.

Childs

Dining

Hall Co., 231 Mass. 65, 120 N. E. 407 (1918).
Where the guest orders and pays for food at

a stipulated price, and
accompanied by an implied war
ranty that the food sold is wholesome to eat, containing no deleterious
Heise v. Gillette, 83 Ind. App. 551, 149 N. E. 182 (1925).
substance.
One who holds himself out as a public furnisher of food and an expert in
that line should be held as an insurer against injury occasioned by a
failure to furnish wholesome and pure food to eat.
Smith v. Carlos, 215
Mo. App. 488, 247 S. W. 468 (1923) ; Chysky v. Drake Bros. Co., 235 N. Y.
468, 139 N. E. 576 (1923) ; Pelletier v. Dupont, 124 Me. 269, 128 Atl. 186
(1925) ; Bernstein v. Queens County Jockey Club, 222 App. Div. 191, 225
N. Y. Supp. 449 (1927).
Liability in these cases on the theory of implied warranty is predicated
The court, in
upon the high regard which the law has for human life.
Race v. Crum, 222 N. Y. 410, 118 N. E. 853 (1918), in applying this
doctrine said: "The consequences to the consumer resulting from consump

has it served to

him, the

transaction is

tion of articles of food sold for immediate

obligation is placed

upon the seller to

use

may be

so

disastrous that

it, at his peril, that the
articles sold are fit for the purpose for which they are intended. The rule
is an onerous one, but public policy as well as public health demand such
obligation should be imposed." In accord with this view was S. H. Kress
The con
& Co. v. Ferguson, 60 S. W. (2d) 817 (Tex. Civ. App. 1933).
sumer in that case purchased an ice cream soda from Kress and Co., and
The seller had
was severely injured by glass found in the ice cream.
purchased the ice cream from a reputable manufacturer. The court held
that there is an implied warranty that the food sold for immediate con
sumption is free from deleterious and harmful ingredients, basing its
ruling on the necessity for the protection of human health and public
safety.
an

The facts in the instant

case

see

to

indicate that the seller did not have

an

opportunity to inspect the roll for harmful ingredients, but the courts have
repeatedly pointed out that, though the harmful article was purchased by
the restaurant keeper from a reliable dealer and in a form not subject to
effective inspection without destruction of the marketability, there is still
an implied warranty on the part of the seller of the wholesomeness of the
food. This principle was applied in Greenwood v. John R. Thompson Co.,
213 111. App. 371 (1919), the food being frankfurter sausages so put up
The court ruled that a retailer in food
as not to be subject to inspection.
stuffs selling the same for domestic use and consumption, impliedly war
rants that such foodstuffs are sound, wholesome, and fit to be eaten, and
he is liable if they prove to be otherwise, whether he was aware of this
The same holding was noted in Catani v. Swift & Co.,
condition or not.
251 Pa. 52, 95 Atl. 931 (1915).
The courts holding against liability on the theory of breach of an
implied warranty of wholesomeness do so on the grounds that one serving
unwholesome food is liable, if at all, to one injured by consuming the same,
only on a basis of common-law negligence. It is interesting to note that
these cases deny that the serving of food is a sale, but rather treat the
transaction as an "uttering" of food, and consider service to the individual
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affording him the opportunity of partaking of the proprietor's
Thus, title to the food never passes and the
restaurant keeper's liability to the customer injured by eating unwholesome
food depends on the finding either of willful fault or negligence. Nisky v.
Childs Co., 103 N. J. Law, 464, 135 Atl. 805 (1927) ; F. W. Woolworth v.
Wilson, 74 F. (2d) 439 (1934) ; Stell v. Townsends Calif. Glace Fruits,
138 Cal. App. 777, 28 P. (2d) 1077 (1934).
The only warranty that may be implied to the restaurant keeper is
that in the selection and preparation of food served the keeper has exer
cised the degree of care enjoined by law. McCarley v. Woods Drugs, 228
Ala. 226, 153 So. 446 (1934) ; Roseberry v. Wachter, 38 Del. 253, 138 Atl.
273 (1925). The liability of the restaurant owner for foreign and dele
terious substances in food served to patrons is based on the theory of
Rickner v. Ritz Restaurant Co. of
negligence rather than warranty.
Passaic, 13 N. J. Misc. 818, 181 Atl. 398 (1935). In a case which involved
the serving of unwholesome canned goods on a dining car to a guest of
customer

as

food which is set before him.

the railroad company, the court held that a carrier of passengers is not
insurer of the quality of canned goods furnished on its dining cars,

an

and that if it

serves canned goods of a high brand sold by a reliable dealer,
guaranteed under the Pure Food Law, and without defects discoverable
to the eye, smell, or taste, it is not liable for injuries suffered by a pas
senger eating them.
Bigelow v. Maine C. R. Co., 110 Me. 105, 85 Atl.
396 (1912).
In the instant case, the court adopts the theory of implied warranty,
and in this it agrees with a majority of the courts, which have recognized
that restricting recovery by the injured member of the public to cases
predicated upon negligence is a seriously inadequate means of securing
the social interest in the individual safety, because of the great difficulty
involved in proving negligence.
The opinion in this case warrants com
mendation as a valuable contribution to the body of the law.
For the
student it furnishes a complete review of the law of implied warranty in
sales of food for immediate consumption; for the practicing lawyer it fur
nishes a brief, if he happens to have a similar case, regardless of which
party he represents. It is only to be regretted that more was not said
concerning the rule of damages in such cases.

F. E. H.

TAXATION
In

1919

�

Estate

the

Tax

�

settlor

Reservation

of

Power

conveyed property

to

to

Revoke

herself

and

as

trustees for various benefits to herself and her children.

no

power to revoke the

Trust.
two

others

She reserved

trust, but the trust instrument gave the trustees

In the event
the power, as trustees, to terminate the trust at any time.
of the death, resignation, or other incapacity of any trustee, the surviving
trustees were empowered to appoint a successor upon the approval of

the

surviving children (cestuis). In 1920 the settlor resigned as trustee,
daughter, one of the cestuis, was appointed her successor by an
instrument in writing executed by the two remaining trustees with the
approval of the beneficiaries. In 1921 the daughter resigned, and the
and her
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manner,
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(d) of the Revenue Act

of 1926

[44

which includes in the valuation of the gross estate
"To the extent of any interest therein
of decedents, any property.
of which the decedent has at any time made a transfer, by trust or

Stat. 9, 70

(1926)]

.

.

.

otherwise, where the enjoyment thereof was subject at the date of his
death to any change through the exercise of a power, either by the
decedent alone or in conjunction with any person, to alter, amend or
."
The executors paid the tax under protest, and brought
revoke,
suit to recover it. The Supreme Court of the United States, affirming the
judgment of the United States Circuit Court of Appeals for the First Cir
cuit, held, that the trust was not taxable as part of the settlor's estate. (1)
.

.

The settlor derived her power to terminate the trust from the action of the
beneficiaries, and not in any sense by virtue of any

other trustees and

power reserved to herself as settlor in the original declaration of trust;
therefore the settlor's power to terminate did not come within Section

complete before the passage of Section
taxable; to allow retroactive operation
White v. Poor, 296
of the statute would violate the Fifth Amendment.
U. S. 98 (1935).
302

(d).
(d),

302

(2) The transfer

at which time it

Where the settlor

trust, the
Reinecke
settlor

v.

transfer

reserves

clearly

Northern Trust

reserves

the trust is also

was

was

the sole

taxable,

in favor of the settlor.

not

the sole and unlimited

within

comes

Co.,

the

278 U. S. 339

right to revoke the
statute, and is taxable.

(1928).

And where the

power to change the terms and beneficiaries,
although the power does not permit any changes
Porter v. Commissioner, 288 U. S. 436 (1933).

The theory is that Congress intended to tax the transfer, and the transfer
is the result of the termination of the control of the decedent, whether
he could have exercised the power in his favor or not. Thus, his death is

the "source of valuable
the

living," and

as

[of title] passing from the dead

assurance

such transfer is taxable.

to

Id. at 444.

Where the power to modify or revoke is reserved by the settlor, but
be exercised only in conjunction with some other person, the trust
is taxable under Section 302 (d), the language of which is plain to that
effect. Helvering v. City Bank Farmers Trust Co., 296 U. S. 85 (1935).
it

can

respect Section 302 (d) was passed
(c) of the 1921 Act. Helvering
Under that Section the Supreme Court
at p. 90.
v.
decided that a trust was not taxable where revocation by the settlor was
subject to the approval of a majority of the beneficiaries. Section 302
It is

to

interesting

to note that in this

plug up a loophole
City Bank, supra,

found in section 402

(d) provides for taxation of the trust whether the right to revoke be
sole, or "in conjunction with any person." And, under the Section, it is
not material whether the "other person" be an interested party or not.
Helvering v. City Bank Farmers Trust Co., supra, at p. 89. But if the power
is not
can be exercised only with the consent of all the beneficiaries, this
trust
302
and
the
within
Section
revoke"
or
amend
(d)
to
a power
"alter,
is not taxable. Helvering v. Helmholz, 296 U. S. 93 (1935). In that case
the Court reasoned that the general rule of the law of trusts is that all
,

parties

in interest may terminate

a

trust, and therefore such

a

revoking
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clause adds nothing to the settlor's right which the law has not already
conferred upon him. Id. at 97.
In the principal case, the settlor first limited the power to revoke the
She then lost any power of
trust to herself and the other trustees.
revocation when she resigned as trustee. She then regained the power to
What
revoke upon her appointment as trustee under the instrument.

reality was to reserve the power of revocation to herself in
directly, for, as the arrangement was a family affair, we may assume
that events took their course according to her direction. By thus indirectly
retaining a control over the property, which, if retained directly would
have exposed her estate to a tax (Helvering v. City Bank Farmers Trust
Co., supra), the settlor escaped taxation.

she did in

It

was

troactive

v. Coolidge, 274 U. S. 531
(1927), that re
taxing statute, so as to tax transfers complete

decided in Nichols

application

of

a

before the passage of the Act, was void and unconstitutional as a violation
But where the settlor reserves the right to
of the Fifth Amendment.
revoke the trust, the transfer is not complete until his death, and thus a
tax on a trust which the settlor may revoke does not work retroactively
where the settlor's death follows the passage of the taxing statute, even
though the trust is set up long before its passage. Reinecke v. Northern
Trust

Co.,

The

supra.

theory

is that the tax is

on

the transfer; the trans

until death; and, if death follows the passage of the
statute, the tax is not retroactive regardless of the time when the trust is
In Helvering v. Helmholz, supra, where the trust was revocable
set up.

fer does not

occur

approval of all the cestuis, the Court considered
complete at the time the trust was set up, and
that to invoke a taxing statute passed after that time would be to give
it a retroactive effect. The same conclusion was reached in the principal
case.
In Third National Bank & Trust Co. v. White, 287 U. S. 577 (1930),
the owner of property conveyed it to himself and his wife as tenants by
the entirety in 1915, before the passage of any estate taxing statute. The
Supreme Court, in a memorandum opinion, affirmed the decision of the
District Court of Massachusetts, and held that the property was subject to
an estate tax, even though the transfer preceded the passage of the statute.

by the settlor only

on

that the transfer

was

This

case

seems

the

to be contra to Nichols

retroactive
case,

application of the
supra, and the principal

raised

by the White

estate
case

v.

taxing

would

case, supra, as to the

Coolidge, supra, which held
statute void.
The Helmholz

seem

to clear away the doubts

standing of Nichols

v.

Coolidge,

supra, as the Court emphatically held in those two cases that the tax
could not be levied if the transfer preceded the passage of the statute.
In view of these late pronouncements of the Court, Nichols v. Coolidge,

supra, is

strengthened,

and the White case, supra, is

evidently narrowed

to the facts of that decision.

The

only

principal

one

case

discloses that there is

Reinecke case, supra, was decided.
it necessary to amend Section 302
the

same

loophole in Section 302 (d)
Act, under which the
probability Congress will find
a

step removed from that in the 1921
In all

(d) in order to make it effective in
(d) was passed to meet the situation

way that Section 302
the Reinecke case, supra.

exemplified in

O. E. D.
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TAXATION� Exemptions�Property Owned by the State.
W.

E.

Miner, deceased, and the plaintiff executed an
plaintiff was given the legal title to certain

trust wherein the

to hold in trust for the maintenance of

versity of Oregon.
certain items
and

his

were

a

indenture of

real property
chair of instruction in the Uni

Before anything was to become payable to the state,
to be paid, including annuities reserved to the settlor

brother, installments

on
a
mortgage which encumbered the
property, certain notes, and an annual contribution to a sinking fund for
buildings on the premises. The plaintiff's authority to administer the
property is limited by authority conferred on four other groups or persons:
(1) the settlor and his brother; (2) the Miner Professor; (3) a faculty
committee; (4) the board of higher education of the state of Oregon.
The net income from the property in the period since the making of the
indenture has been insufficient to take care of the encumbrances. Eventually
the property may yield an income to the state, but if before that day
the mortgage should be foreclosed, or the settlor's brother should revoke
the trust for failure to conform to the provisions of the trust instrument,
An Oregon statute [Oregon Code
the state would receive nothing.
Ann. (1930) � 69-104] exempted from taxation all property of the United
Neither the property nor its income is now
States and of the state.
being devoted to a public use. Held, the exemption claimed in this suit
can not be granted under the Oregon statute, and the property is subject to
taxation.
Property cannot be held exempt from taxation as property
owned by "state," unless fee is vested in state or state's beneficial interest
is exclusive of equities of nonexempt persons. Security Savings & Trust
53 P. (2d) 33 (1935).
Ore.
Co. v. Lane County et al.,
�

�

,

All real estate except that which belongs to the public or which enjoys
Collector of Taxes of Milton v.
some special exemption must pay taxes.
City of Boston, 278 Mass. 274, 180 N. E. 116 (1932). As a general rule

public property is not taxable, but the
property belonging to it or to any

by legislative declaration,
City of
The
Portland v. Multnomah County, 135 Ore. 469, 296 Pac. 48 (1931).
rule is that property is liable to taxation; exemption is the exception.
Dougherty v. City of Philadelphia, 112 Pa. Super. Ct. 570, 172 Atl. 177
(1934).
tax

state may,

of its subordinate branches.

To exempt property from taxation as used exclusively for educational
and charitable purposes, it must be held for public advantage instead of
Connecticut Junior
for private gain, and must be devoted to public use.

Republic Ass'n v. Town of Litchfield, 119 Conn. 106, 174 Atl. 304 (1934).
The question of whether property is exempt from taxation is determined by
regarding the primary use to which the property is put, and the conclusion
If the primary and
in each case is dependent on the particular facts.
substantial use is for public purposes, an incidental and minor use for
private purposes will not deprive the property of its exemption. School of
Domestic Arts and Science v. Carr, 322 111. 562, 153 N. E. 669 (1926) ;
Ancient and Accepted Scottish Rite of Freemasonry v. Board of County
Commissioners, 122 Neb. 586, 241 N. W. 93 (1932). So long as the income
derived from the property does not go for the private owner's or user's
benefit, it remains within the statute providing for exemption from taxation.
Home of Good Shepherd v. Board of Equalization, 113 Neb. 489, 203 N. W.
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The use of the property for the purposes named does not
632 (1925).
bring it within the exemption statutes, unless such use is exclusive. Uni
versity Club v. Lanier, 119 Fla. 146, 161 So. 78 (1935) ; People ex rel. Lloyd
v. University of Illinois, 357 111. 369, 192 N. E. 243 (1934).
In some jurisdictions it is the rule that where the legal title is in the
trustee, but the whole beneficial interest is in the cestui que trust the
person to be assessed is the cestui que trust, for the true test is the use to
Ellsworth College v. Emmet
which the property is to be appropriated.

County, 156 Iowa 52, 135 N. W. 594 (1912) ; Litz v. Johnston, 65 N. J. Law
169, 46 Atl. 776 (1900) ; Watson v. City of Boston, 209 Mass. 18, 95 N. E.
302 (1911). Other jurisdictions hold that taxes follow the legal title and
therefore the trustee as owner of the legal estate would be assessed with
the value of the land. Grand Lodge of Maryland, K. P. v. Mayor, etc., of
Baltimore, 157 Md. 542, 146 Atl. 744 (1929) ; Latta v. Jenkins, 200 N. C.
255, 156 S. E. 857 (1931) ; Nehalem Timber & Logging Co. v. Columbia
County, 97 Ore. 100, 189 Pac. 212 (1920).
In a Pennsylvania case quite similar in some respects to the present
case, the court concluded that property devised to trustees for use as a
place of recreation for the public, but never devoted by them to that
Johnson v.
purpose, was not exempt from taxation as a public charity.
An early Illinois case
Delaware County, 82 Pa. Super. Ct. 285 (1923).
supports the decision in the case under consideration. It was there stated
that to constitute a building a public school house it must be property
under the immediate control of the school

directors, who should hold it

with such power that they could use it at all times for the use of public
schools, independent of the will or action of other persons. Pace v. Jefferson

County,

111. 645

20

(1858).

Further, the exemption of property from

taxation contingent on use for public purposes does not extend to a future
intended use but is limited to present use. Rural Agricultural School Dist.
No. 1

v.

Blondell, 251 Mich. 525, 232 N. W. 377 (1930).
H. C. G.

TAXATION

�

Plaintiffs

Indiana Gross Income Tax Law.

taxpayers brought this action on behalf of themselves
enjoin the defendants from paying out the funds of the
state of Indiana for the printing of Chapter 50 of the Acts of 1933, known
as the "Gross Income Tax Act of 1933," on the ground that the statute
is void and unconstitutional.
The Act provides for the imposition of a
tax on gross income, which is defined as meaning the gross receipts of
the taxpayer from all sources, without any deductions for expenses or
losses.
All persons, including corporations, domiciled within the state,
or who derive income from sources within the
state, are subject to the
tax. As a basis for computation, the income received is classified accord
ing to source. There is a tax of ^4 of 1% upon income received from
manufacturing, mining, producing oil or timber, agriculture, wholesaling,
and jobbing tangible commodities.
There is a tax of 1% on income
received from producing or selling electrical energy or gas, operating
a railway, motor vehicle, or other vehicle for transportation of
freight,
express, or passengers; operating a pipeline, or other public utility; operand others to

as
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ating a bank, insurance, finance, or loan company; or from any business
or professional activity not otherwise
classified; or resulting from sale of
property, or based upon funds received under any contract other than
connected with the business

otherwise classified.

As to banks, building
companies, etc., gross income is
defined as gross earnings.
As to domestic insurance carriers, gross in
come does not include income which becomes a reserve or
policy liability,
nor such premium income as is derived from business conducted outside
and loan

associations, brokers,

finance

the state

on which the
company pays a premium tax of 1% or more.
Income derived from business conducted in interstate and foreign com
merce is expressly exempted insofar as it is protected by the Federal

Constitution,

and

gross

income from sales

to

the

Federal

Government

and from life insurance

policies is also exempt. Insurance companies pay
ing more than 1% under state laws are exempted from the operation of
the statute.
Also exempted are labor, agricultural, and other non-profit
organizations; those operated for the exclusive benefit of members; fra
ternal, religious, charitable, civic, and social welfare organizations. De
fendants demurred.
Held, that the tax is an excise and hence not con
trolled by provisions of the Indiana constitution relative to property taxes
(Ind. Const., art 10, � 1) ; and that the various classifications are reason
able and do not violate article 1, section 23 of the Indiana constitution,
nor

the

Fourteenth

Amendment to

Department of Treasury,�Ind.

�

If this tax is

a

,

the

Federal

199 N. E. 372

property tax, insofar

as

Constitution.

Miles

v.

(1935).

the income is derived from

real and

personal property, the provisions of article 10, section 1, of the
Indiana constitution apply and the tax must be uniform and equal through
out the state.
Board of Comm'rs v. State, 155 Ind. 604, 58 N. E. 1037
(1900) ; State ex rel. Simpson v. Meeker, 182 Ind. 240, 105 N. E. 906 (1914).
But this does not apply to excise taxes. Kersey v. Terre Haute, 161 Ind.
251, 68 N. E. 1027 (1903).
In holding that this is an excise tax, the court relied heavily upon
Brushaber v. United States, 240 U. S. 1 (1915), and cites in support of
this proposition Sims v. Ahrens, 167 Ark. 557, 271 S. W. 720 (1925) ;
Featherstone v. Norman, 170 Ga. 370, 153 S. E. 58 (1930); Hattiesburg
Grocery Co. v. Robertson, 126 Miss. 34, 88 So. 4 (1921) ; State v. Wis
consin Tax Commission, 166 Wis. 287, 163 N. W. 639 (1917) ; and several
In the Brushaber case, the Court tried to distinguish
text writers.
Pollock v. Farmers' Loan & Trust Co., 157 U. S. 429, 158 U. S. 601 (1895),
without destroying it, by saying that it did not mean what it said. There
can be no mistaking this language of the Pollock case, at 158 U. S. 637:
"Our conclusions may be summed up
opinion already announced [157 U.

being indisputably direct taxes,

as

S.

taxes

follows: First.

429], that,

We adhere to the

taxes

on

real estate

the rents and income of real
We are of the opinion that taxes

on

are equally direct taxes.
Second.
personal property, or on the income of personal property, are likewise
direct taxes.
."
Chief Justice White delivered the opinion in the
Brushaber case, he having dissented in the Pollock case, and concerning
it was held that considering
the latter case he said, at 240 U. S. 16: ".
the substance of things it was direct on property in a constitutional sense
since to burden an income by a tax was from the point of substance to

estate
on

.

.

.

burden the property from which the income

.

was

derived and thus aceomp-
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lish the very thing which the provision as to apportionment of direct taxes
And the Court said nothing which overruled this
was adopted to prevent."
no
occasion to say that income taxes, so far as
There
was
holding.

personal property, were not direct taxes, because
passed taking income taxes out of the
apportionment. There is no such amendment in Indiana, so it

derived from real and

the Sixteenth Amendment had been
rule of

that the court might have found it better to rely more on other
However, each state has the final word in these matters, which
involve construction of its constitution. See Kelley v. Kalodner, 181 Atl. 598

seems
cases.

(Pa. 1935), where the Supreme Court of Pennsylvania refused to be bound
by the decisions in the Pollock and Brushaber cases and determined for
itself that a tax on gross income, insofar as derived from real estate and
securities, was a property tax and subject to the requirement of uniformity,
thus, in effect, following the Pollock case.
The

tax

is

collected by the

state

and returned to

the

counties

in

Eighty-one of the ninety-two counties are
receiving more than paid in. Hence, eleven counties are paying for more
than they receive.
However, as long as there is no "flagrant and palpable
inequality between the burden imposed and the benefit received," there is
no violation of the Fourteenth Amendment.
Dane v. Jackson, 256 TJ. S.
589, 599 (1921). For a case illustrating an inequality which was held
bad, see Commonwealth v. Alden Coal Co., 251 Pa. St. 134, 96 Atl. 246
(1915).

the form

of

school

grants.

Article 1, section 23 of the Indiana constitution has been

construed,

both by the Supreme Court of the United States and the Supreme Court
of Indiana, to set the same standard for classification for purposes of
taxation

the Fourteenth Amendment.
State Board of Tax Commis
Jackson, 283 U. S. 527 (1931) ; Hammer v. State, 173 Ind. 199,
89 N. E. 850 (1909).
That being so, precedents will be found in federal
cases to sustain the classifications made by this law.
There are two rates
of taxation, one applying to income from some sources, the other to in
come from other sources.
As long as all persons in like circumstances
are
treated alike, there is no unconstitutional discrimination; and a
discrimination in favor of one class is not arbitrary if it is founded on a
reasonable distinction.
Heisler v. Thomas Colliery Co., 260 U. S. 245
(1922) ; Bell's Gap R. R. Co. v. Pennsylvania, 134 U. S. 232, 237 (1890) ;
Watson v. State Comptroller, 254 U. S. 122, 124 (1920) ; Crescent Cotton
Oil Co. v. Mississippi, 257 U. S. 129, 137 (1921) ; State Board of Tax
Comm'rs v. Jackson, supra; Liggett Co. v. Lee, 288 U. S. 517 (1933) ;
Fox v. Standard Oil Co., 294 U. S. 87 (1935).
On the strength of these
cases there seems to be no invalid classification in the
taxing act. Nor can
it be said that the exemptions granted are without basis.
See Brushaber
v. United
States, supra. A state may exempt a corporation from taxes,
Tennessee v. Whitworth, 117 U. S. 139, 149 (1886), but the exemptions may
not be arbitrary.
Royster Guano Co. v. Commonwealth, 253 U. S 412
(1920).

sioners

As

as

v.

to the taxation of non-residents on the income derived from
within the state there is no difficulty. Shaffer v. Carter, 252 U. S.
37 (1920).
However, since Senior v. Braden, 295 U. S. 422 (1935), ap
parently discredited the holding in Maguire v. Trefry, 253 U. S. 12 (1920),
there is some doubt as to whether non-residents could be taxed at their
sources
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that part of their income which has been taxed
in Indiana.

as

derived

Aside from the legal questions involved, this Act represents a dis
tinct step forward in the field of state taxation. No new burden is added,
but part of the taxes on real property are removed, thus to some extent
relieving property owners who have been bearing the greater part of the
tax burden in the states for many years.
The tax base is broadened, but
the burden of the tax is

light, and it has been both popular and successful
likewise, at the same time seeking
to reduce the cost of state government, they would be in a much better
position financially, and they would not have so much real property taken
off the tax books, because forfeited to the state for taxes, as is the case
in Indiana.

If

more

states would do

now.

J. W. A.

TORTS� Contributory

Negligence of

a

Child of Six.

On November

6, 1933, Albert Eckhardt (hereinafter referred to as
plaintiff) was six years and six days old. He attended a country
school, and his teacher regularly gave him a ride in her car to and from
school.
On the day above mentioned, at about 4 P. M., the teacher, as was
her custom, stopped the car on her right hand side of the highway. The
plaintiff got out of the right side of the car, and without looking either to
the left or right ran around the rear of the car onto the highway. There
he was struck and injured by the defendant's car.
In this action the defendant had a verdict.
This is an appeal from
an order of the district court granting a new trial on the ground that the
court was in error in submitting the question of the contributory negligence
of a six year old child to the jury.
Held, that in this case the question
whether a child just past the age of six was chargeable with contributory
264 N. W.
Minn.
negligence was for the jury. Eckhardt v. Hansen,
776 (1936).
There is a division of authority among the various states as to the
question involved in the instant case. There are two schools of thought.
First, there are those authorities who advocate the Illinois rule, which is
the common law doctrine, namely, that a child under seven years of age is
incapable of contributory negligence, and hence the question should not be
submitted to the jury, but should be ruled upon as a matter of law.
Maskaliunas v. Chicago & W. I. R. Co., 318 111. 142, 149 N. E. 23 (1925).
Secondly, there are those who advocate the more modern idea embodied
in the Massachusetts rule, namely, that the question of the contributory
negligence of a child under seven is a question for the jury. Sullivan v.
At present
Boston Elevated Ry. Co., 192 Mass. 37, 78 N. E. 382 (1906).
the Massachusetts rule is represented by a larger number of states than
the

�

�

,

is the Illinois rule.
Lord Ellenborough expressed the general principle of contributory
negligence very neatly when he said, "One person being in fault will not
dispense with another's using ordinary care for himself." Butterfield v.
Forrester, 11 East 60 (K. B. 1809). The proponents of the Illinois doctrine
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a child of seven years or less is conclusively presumed incapable
of ordinary care, and thus of contributory negligence, since contributory
negligence presupposes the ability to use ordinary care, but that in the
case of a child above the age of fourteen years the same rule shall be

hold that

to him

applied

as

is

applied

to adults.

Maskaliunas

Co., supra: City of Pekin v. McMahon, 154 111.
The law is clearly established by great weight
the ages of seven and fourteen the question of
an open one and must be left to the jury to

v.

Chicago & W. I. R.

(1895).
141,
authority that between
contributory negligence is
39 N. E. 484

of

determine.

Lake Erie &

(1895). The authori
ties who follow this Illinois doctrine admit that responsibility for one's
conduct depends on the understanding rather than the age, and thus any
Western R. R.

rule which

v.

sets

Mackey, 53 Ohio 370, 41 N. E.

a

definite

age

such

as

seven

980

years

will

work

certain

injustices; but they add further that an imperfect rule is better in practice
than none. Hepfel v. St. Paul, Minn. & Manitoba Railway, 49 Minn. 263,
51 N. W. 1049 (1892) ; Maskaliunas v. Chicago & W. I. R. Co., supra.
Relying on the above doctrine, the court held in Stevenson v. Sarfert, 310
Pa. 458, 165 Atl. 225 (1933), that in the case of a child of five years
ordinary care was out of the question, and so the child was not contributorily negligent as a matter of law.
seems to interpret the law more in the light of
Formerly the great majority of these contributory
Today they
negligence questions arose from accidents with railroads.
arise from railroads and automobiles, and other means of vehicular trans
portation. From the viewpoint of children at the age of seven a railroad
is very nearly unknown. They are on them only on infrequent occasions,
and then only for a moment, and so do not know from experience or
instinct what ordinary care is needed when near them. But it is different
with traffic in the normal city streets today.
Children grow up in the
midst of automobiles, street cars, etc.
They know almost by instinct what
to expect of them. Thus greater obligations of care are placed upon adult
city dwellers today and so also upon their children. Monk v. Jones, 190
Involved in this question is the
Ark. 1117, 83 S. W. (2d) 526 (1935).
In many cases a
whole background and early environment of the child.
city-bred child aged seven would have far greater experience and knowl
edge as to ordinary care to be used in the face of traffic conditions than
an older child born and raised in the country.
Fitzgerald v. Brennan,
Mass.�, 197 N. E. 20 (1935) ; Mosher v. Lamora, 282 N. Y. Supp. 379
(1935). Thus any rule that attempted to lay down a fixed moment when
a child would suddenly become capable of exercising ordinary care without
even considering the circumstances would be narrow, unfair, and against
the interests of the child and the public. Potter v. Golden Rule Grocery,
Tenn.� 84 S. W. (2d) 364 (1935).

The Massachusetts rule

modern

conditions.

�

�.

,

There

are

certain

wavering between these
cases

is to follow

more

states, such as Minnesota, that are at present
two opposing doctrines, but the tendency in most
and

more

the Massachusetts

rule.

The federal

generally follow the Massachusetts rule. Richmond R. R. Co. v.
Powers, 149 U. S. 43 (1892) ; Northern Pacific R. R. Co. v. Everett, 152
U. S. 107 (1893). In McDermott v. Severe, 202 U. S. 600, 604
the
Court expresses the federal view on this question, "Negligence only becomes
a question of law to be taken from the jury when the facts are such
that
courts

(1905)',
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fair-minded

negligence.

testimony,

men

w.i

only draw

from the

that

inference

there

If fair-minded men, from the facts admitted, or
may honestly draw different conclusions as to the

charged, the question is not one of law but
by the jury under proper instructions."

one

was

no

conflicting
negligence

of fact and to be settled

C. H.

TORTS

�

False

Imprisonment

�

Probable Cause

as

a

Defense.

The plaintiff brought an action against the defendant for false im
prisonment. From the facts it appeared that the plaintiff was seen in
the act of pilfering divers articles from the defendant's department store,
and placing the same in his overcoat pockets.
When about to leave the
store the plaintiff was intercepted by the store detective and escorted to a
room on the second floor for the purpose of investigation.
His detention
was for a period of approximately twenty minutes, during which time it
was revealed he had the articles in his possession.
Held, that the de
fendant had probable cause to believe the plaintiff committed the theft,
and was thus justified in a reasonable detention for the purpose of investi
Cal.
54 P. (2d) 20 (1936).
gation. Collyer v. S. H. Kress Co., et
False imprisonment is the direct restraint by one person of the physi
Hanser v.
cal liberty of another without adequate legal justification.
Bieber, 271 Mo. 326, 197 S. W. 68 (1917) ; Great A. & P. Tea Co. v. Billups,
253 Ky. 126, 69 S. W. (2d) 5 (1934) ; Dillon v. Sears-Roebuck Co., et al.,
125 Neb. 269, 249 N. W. 604 (1933). It is well settled that any restraint,
although without physical contact of the person, is sufficient to constitute
the act. Jacques v. Childs Dining Hall Co., 244 Mass. 438, 138 N. E. 843
(1923). Any arrest or detention is presumed to be unlawful and the
�

,

on the defendant to show that it was lawful.
Jackson v. Knowlton, 173 Mass. 94, 53 N. E. 134 (1898).
Certain definite legal defenses, recognized by law, might be set up in
such an action.
These defenses include justification (1) when there is

burden is

legal
Mich.

process, Floyd v. State, 12 Ark. 43 (1851) ; Tyron v. Pingree, 112
338, 70 N. W. 905 (1897) ; (2) where a peace officer arrests without

warrant

and has reasonable

committed, where

grounds

to

suspect that

a

felony has been

breach of the peace has been committed in his pres
ence, and where the right to arrest without a warrant has been extended
to other cases by statute, Southern R. Co. v. Shirley, 121 Ky. 863, 90 S. W.
a

Wynne, 163 N. C. 319, 79 S. E. 629 (1913) ; (3)
by military authority, Dynes v. Hoover, 20 How.
65 (1857), and legislative authority, Kilbourn v. Thompson, 103 U. S. 168
(1880) ; Ex parte Parker, 74 S. C. 466, 55 S. E. 122 (1906) ; (4) where
the owner of property, in the exercise of his inherent right to protect the
same, is justified in retaining another who seeks to interfere with, or
597

(1906)

; Brewer

where arrests

are

v.

made

injure, it, Williams

v.

Powell,

101 Mass. 467

(1869).

This final

justifi

cation is established in statutory legislation.
[Cal. Pen. Code � 837, subd.
1]. ' In applying this fundamental doctrine, it has been universally held

legally sufficient to amount to probable
justified in detaining the person suspected of
reasonable length of time in order to investigate in a

that if there be
cause, the

proof

property

stealing for

a

of theft

owner

is
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reasonable

manner.

Neither

mere

suspicion of wrong-doing,

nor

actual

reasonable grounds, however, will justify such deten
are exceeded, the detention may amount to
limitations
tion, and if these
In Jacques v. Childs Dining Hall Co., supra, the
false imprisonment.
detention of a patron of defendant's restaurant for twenty minutes while
belief not based

on

investigation was made to determine whether or not her bill had been
paid was held to be unreasonable. In Sweeny v. F. W. Woolworth Co.,
247 Mass. 277, 142 N. E. 50 (1924), the plaintiff, who was about to leave
the store of the defendant, was ordered by latter's employee to give up
what he had taken, and under threat of arrest was forced to turn his
pockets out, and no effort was made to restrain him, and it was held this
did not constitute false imprisonment.
The question of probable cause is not one for the jury, but one of

an

law for the court, to be decided in accordance with the circumstances at
the time of the detention, unhampered by the outcome of the charge
against the plaintiff of the public offense, or by the conclusions of the trial
court.

Davis

v.

Pacific Tel. Co.,

127 Cal.

312,

59

Pac. 698
P. P.

TORTS

�

Negligence

�

Liability of

Storekeeper

to

(1899).
W.,

JR.

Customer.

Mr. and Mrs. William B. Lloyd jointly sued Leon Schwartzman for
personal injuries to Mrs. Lloyd, alleged to have been caused by the
The defendant owned an
negligence of the defendant, Schwartzman.
He advertised over the radio a
apparel shop in Washington, D. C.
closing-out sale to commence on January 9, 1932. On that date, Mrs.
Lloyd attended, arriving shortly before the sale commenced. A large
crowd had already gathered at the entrance to the store and the people
were jammed rather closely in the area bounded by two large plate glass
show windows which converged on the front door. An agent of the store
keeper was stationed on the inside at the door to admit only as many as
the store would conveniently hold; those leaving used the rear door. Dur
ing one of the surges forward, caused by the people pressing to gain ad
mittance, one of the flanking show windows gave way. In the confusion
resulting from the falling of the shattered glass Mrs. Lloyd sustained the
injuries of which she complained. She sued in her own name to recover,
and her husband sued for injuries to his wife and loss of her services to
him.
The jury in the lower court found for the plaintiffs, awarding
damages. On appeal, the Court of Appeals of the District of Columbia
sustained the judgment.
Held, that the owner of the premises is liable
because he or his agents saw, or by the exercise of reasonable care could
have seen, that precautions were necessary to control the crowd gathered
in the entrance way; and failing to take such precautionary measures,
the defendant is liable for injuries resulting from his negligence. Schwartz
man v. Lloyd, 64 Wash. L. Rep. 176 (App. D. C, 1936).
The plaintiffs in this case base their claim to recovery on a derelic
tion of a duty imposed by law on the defendant in his capacity as store
keeper. This duty arises from the relationship existing between the plain
tiff-customer and the defendant-storekeeper. It is well settled that one on
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St. John's Lumber Co.,

115 Ore. 337, 237 Pac. 696 (1925) ; Norton v. Hudner, 213 Mass. 257, 100
N. E. 1153 (1913) ; and it is generally held that a purchaser or prospective
is a business invitee.
Kennedy v. Cherry & Webb Co., 267
251, 166 N. E. 562 (1929). To all such invitees the owner of the
premises owes a duty to use reasonable care. Keeran v. Spurgeon Mer
cantile Co., 194 Iowa 1240, 191 N. W. 99 (1922).
On this point Cooley
says: "When one by express or implied act invites others to come upon

purchaser
Mass.

his

premises, whether
to be reasonably

duty

for business
sure

or

for any other purpose, it is his
inviting them into danger; and

that he is not

to that end he must exercise

ordinary care and prudence to render the
premises reasonably safe for the visit." 3 Cooley, Torts (4th ed. 1932)
� 440, p. 186. This rule of substantive law is generally followed in federal
and state courts. F. W. Woolworth Co. v. Conboy, 170 Fed. 934 (C. C. A.
8th, 1909) ; Carr v. Wallace Laundry Co., 31 Idaho 266, 170 Pac. 107
(1918) ; Milauskis v. Terminal R. R. Co. of St. Louis, 286 111. 547, 122
N. E. 78 (1919).

It cannot be said, however, that in the instant case the defendant's
duty to use reasonable care began only at the moment the plaintiff entered
The duty of the storekeeper extends to
the store, and not until then.
the entrance way as well. In Bennett v. Railroad Co., 102 U. S. 577, 580
the owner or occupant of land, who,
(1880), Justice Harlan said: ".
by invitation, express or implied, induces or leads others to come upon
his premises, for any lawful purpose, is liable in damages to such persons
they using due care for injuries occasioned by the unsafe condition of
.

.

.

�

�

the land

or

approaches,

if such condition

was

known to him and not to

them, and was negligently suffered to exist, without timely notice to the
public, or to those who were likely to act upon such invitation. Railroad
Company v. Hanning, 15 Wall. 649; Carleton & Others v. Franconia Iron
& Steel Co., 99 Mass. 216; Sweeney v. Old Colony & Newport Railroad Co.,
10 Allen (Mass.) 368; Wharton, Negligence, sects. 349-352; Cooley, Torts,
604-607, and authorities cited by those authors." The Bennett case, supra,
was cited with approval in Chichas v. Foley Bros. Grocery Co., 73 Mont.
575, 236 Pac. 361 (1925).
In the instant case, ordinarily, no hidden danger lurked in the entrance
But a large crowd, pressed against glass, brings about an extra
way.
ordinary state of affairs which should reasonably and properly be antici
pated and recognized by the manager of the premises. Yet, no barricades
were erected to protect the show window, or the people therefrom; no
guards, policemen, or agents were on hand to take care of the people.
In fact, no precautions at all were taken to handle the people who were
bound to present themselves as a result of the radio advertisement of the
storekeeper.
In Snyder v. Salwen, 317 Pa. 531, 177 Atl. 789 (1935), the facts alleged
were similar to those of the instant case.
However, it was shown that
every reasonable precaution had been taken; the storekeeper had erected
The
barricades to protect the windows, and had arranged for guards.
plaintiff was denied recovery because the injury resulted not from a
dereliction of the duty imposed on the storekeeper, but because the crowd
suddenly became a riotous mob, which event could not reasonably have
been anticipated. A storekeeper is not the insurer of the absolute safety
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of his customer, but only of the reasonable safety.
274 Pa. 356, 118 Atl. 356 (1922) ; Coyne v. Mutual
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Chapman v. Clothier,
Grocery Co., 116 N. J.

Law 36, 181 Atl. 314 (1935).
In the instant case the plaintiffs did not

rely on the doctrine of res
ipsa loquitur, although they might well have. It has been held that, in
an action by a store customer for injuries sustained as a result of confusion
among other customers following the falling of a store window, the doc
trine of res ipsa loquitur is applicable, providing a violation of duty to the
customer was established.
Stanley v. F. W. Woolworth Co., 153 Misc. 665,
275 N. Y. Supp. 804 (1935).
However, in the instant case the prospects for recovery were very
favorable without resorting to that doctrine. Lidekugel v. Spokane P. &
S. R. R. Co., 42 P. (2d) 907 (Ore. 1935) ; Feith v. Kresge Dept. Store
Corp., 114 N. J. Law 286, 176 Atl. 386 (1935) ; Osborne v. Atlantic Ice and
Coal Co., 207 N. C. 545, 177 S. E. 796 (1935) ; Greeley v. Millers, Inc., Ill
Conn. 584, 150 Atl. 500 (1930).
T. E. N.
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BOOK REVIEWS
ROGER B. TANEY�by Carl Brent Swisher.
New York, 1935. Pp. xi, 608.

The Macmillan

Company,

This book must be regarded as a definite and scholarly con
tribution to American political and constitutional history. Pro
fessor Swisher has brought to the task of interpreting the

public life of Taney

sympathetic and friendly point of view,
praised in view of the harsh treat
ment accorded Taney by his contemporaries and in view of the

which is all the

a

more

to be

undeserved indifference of historians which has obscured his
greatness for many decades. Few men of comparable promi
have been the target of more vituperative invectives than
Chief Justice Taney. This book is unusually timely in view of
the recent public discussion, critical and complimentary, re
nence

garding the function of the Supreme Court in our constitutional
development.
As a biography in the sense in which we think of a book
as current and readable, this work suffers from its scholarliThe style is a bit pedantic and the human interest fea
ness.
tures are not always portrayed artistically.
The early life of
Taney has not been portrayed as effectively as the political his
tory of this era and the prominent part played therein by this
frail but tenacious personality.
Perhaps in fairness to the
author it should be stated that less than one-fifth of the book
is devoted to what might be called biography in the popular
sense and much of that material is borrowed directly from

Tyler's Memoir of Roger Brooke Taney.
Out of the story of Taney's early life there does appear quite
clearly the picture of an aristocrat with a deeply rooted preju
dice in favor of the planter class into which he was born, a
class which was predominantly agricultural and anti-mercan
tile.
This class antagonism the author frequently emphasizes
as a necessary key to a proper understanding of the political
and judicial career of his subject.
Professor Swisher, while not avowing a belief in economic
determinism, is under no illusions as to the political character
istics of the position of Chief Justice of the United States. He
very frankly states that Taney's appointment as Chief Justice
to the Supreme Court was a political appointment:
"It

political.

was

rightly so, since in the larger sense the position was
predecessor, Chief Justice Marshall, had used the

His
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to work into constitutional law the political principles of the
defunct Federalist party.
He had made the Constitution sanc
tion the centralization of power in the federal government, and he
had used the federal judiciary to curb state interference with the

position
now

of wealth which Taney regarded as the
enemies of the community. Taney became Chief Justice as

aggregations
a

governmental regime basically opposed

for which

judicial

to

many

of the

potential
a

part of

principles

Marshall

career are

for which his

stood, and the more significant aspects of his
those in which he attempted to redirect the trends

predecessor

was

largely responsible."

1

This reminder that politics, and the term is used not in an
sense, is a foremost consideration in the selection
of the members of the Supreme Court comes with peculiar time

opprobrious
liness
to

now

that

assume new

system of government has been called upon
obligations with relation to the individual aris
our

ing out of the economic unbalancing of the last few years. The
doctrine of judicial supremacy must mean, at least insofar as
social experimentation is concerned, that this country in the
last analysis is governed by judges. The decisions of our Su
preme Court in the last few years are a
sharp reminder to
that effect.

Those who subscribe to the view that constitutional law is
law in the strict sense, like the law of real estate or negotiable

instruments, and that
setting the considered

the result of
view of able

five-to-four decision up
judges in the lower federal
a

courts represents the inevitable product of logic and precedent
untainted by the personalities and the prejudices of the major

ity, will be shocked in reading the strong stuff of this book tend
ing to show the extra-judicial factors which have determined
There is, to be sure, great value
many a constitutional verdict.
in preserving the illusion about the certainty of law. "The law
must be stable and yet it cannot stand still."
A useful social
purpose is served to some extent when we conceive the opera
tion of the judicial process to be mechanical as it fabricates into
current decisions the raw materials found in the musty books
of other times.
But in the field of constitutional law this im

personal view of the law is difficult to maintain where the set

ting aside of legislation looks suspiciously like the act of govern
ment officials exercising a veto power over the action of Con
gress.
According to the orthodox view of constitutional law
is
there
no room for the operation of personal factors in the
judicial process.
1

P. 585.
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to the function of this

It is sometimes said that the court

case.

[Vol.

assumes

a

control the action of the

people's representatives.
This is a misconception.
The only power it has, if such it may
be called, is the power of judgment.
This court neither approves
nor condemns any legislative policy.
Its delicate and difficult office is
to ascertain and declare whether the legislation is in accordance with,
or in contravention, of, the provisions of the Constitution;
and, hav
ing done that, its duty ends." 2
or

.

.

.

Such talk is calculated to obscure the

importance of many
considerations, including family and class environment,
political allegiance, and professional training, which do and
must affect the judgments of courts.
In this respect the life
of Taney becomes required reading for all students who desire
a realistic study of the history of the Supreme Court.
The
author deals respectfully with Taney's allegiance to the Catho
lic faith, but makes no point that his religious belief affected
his public career, although the record is incontrovertible that
he was a zealous and spirited Catholic to the hour of his death.
vital

The author traces the professional development of young
Taney, noting carefully the progress he makes towards the
attainment of recognized leadership at the Maryland bar. His
early excursions into politics disclose a sympathetic yet cou
rageous personality and reveal the developing political skill
which in later years proved of such inestimable value to the

Jacksonian Democrats.

able, perhaps,

to

hurry

The limitations of space made it advis
the circumstances of Taney's break

over

with the Federalists and his

subsequent whole-hearted adher
This feature of Taney's life had
aways been pictured as evidencing the deceitful artfulness of
the man. His critics, during his lifetime and afterwards, were
quick to seize upon this incident as conclusive proof that he was
a political opportunist making his jumps as the race developed.
Professor Swisher is kinder and, it seems, more reasonable in
showing that Taney's conversion to Jackson's cause was but a
further manifestation of his political and economic philosophy,
conditioned by his upbringing, and determined by his prejudice
against the mercantile class that perennially oppressed the
ence

to the Jacksonian

cause.

landed aristocracy.
The author is deserving of particular commendation for his
scholarly researches into the great battle between Jackson and
2

United States

v.

Butler,

297 U. S. 1, 62

(1936).
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Biddle

on

the issue of the bank of the United States.

Here,

again, history had thrown an unfair shadow across the charac
ter of Taney.
During his life in politics, on the bench and for
afterward
and even to the present day, Taney is re
years
to
the
as
ferred
"pliant tool" of the turbulent Jackson in what
bucolic assault

was

conceived to be

The

documentary evidence indisputably

Jackson

were

as

a

one

on

the northern financiers.
proves that

Taney and

in their fervent dislike for the monied

class who in the bank fight were seeking a private usurpation
It must be said that Taney's conduct in
of a public function.
the political battles to determine the future of the Biddle

comparison with the corrupt
desperate fight to re
political blackguardism
tain his valuable banking empire. Taney's integrity of charac
ter survives two of the most important political engagements of
our history.
His correspondence reveals a high sense of public
bank entitles him to

a

halo in

of Biddle in his

service and
he held.
of his

a

He

sensitiveness to the amenities of whatever office
ambitious but with restraint, and the story

was

loyalty to his chief must evoke the admiration of all.

Generalizations about political opponents are particularly
dangerous when made for the purposes of historical analysis.
There is

no

simple single formula by which

one

can

set off

definitely
group dominant in this era from another. Taney's
class opposed the mercantile North. It did not stand for a lib
eral philosophy of state action as against a reactionary Fed
eralism. The parties clashed with one another, not because of
one

conflicting philosophies affecting social objectives, but rather
for the lion's share of the national economy. Up to the time of
Jackson, the plantation owners of the South dominated the
American scene in an economic, as well as a political, sense. The
development of factories and the growth of cities in the North,
accentuated by the increasing flow of immigrants, threatened
this plantation pre-eminence. The North sought to advance its
financial and industrial prowess by a campaign of aggrandize
ment through the national government. The tariff, that ancient
form of hidden government subsidy,3 was to be won by wooing
To Biddle and his associates, control
the central government.
of finance required a privately controlled national bank, and,
on the issue of preserving this institution, a bitter controversy
divided the nation. Western lands and the policy of the Federal
3

Hart, Processing Taxes and Protective Tariffs (1936) 49 Harv. L.

Rev. 610.
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bone of contention be

tween these groups. The South clung fast to the political doc
trine of states' rights because it was the weapon best suited
to the protection of their own economic system against spolia

tion by the Northern interests.
It has been pointed out with great skill that in the clash of
the truly competing forces, that in the battle between the
"Haves" and the "Have Nots," the issues have been obscured
by party symbols of particular groups. The student is cau
tioned not to be deceived by these superficial indices or by the
traditional shibboleths polished off for the campaign.4
For
a time, Big Business needed the national government for tariffs,
a banking policy, land grants, etc.
A strong national system
with a judicial veto over arbitrary state action eventuated in
the present doctrines of liberty and due process under the
Fourteenth Amendment.
But now the states having become
relatively impotent, either because of the stupendous size of
enterprises or because of the judicial limitations on state action,
there is an awakened social sense on the part of the national
government, and the lineal descendants of the Federalists shout
for the doctrine of states' rights.
Apart from slavery, Taney was a firm believer in the su
premacy of state action with

part of the central

a

minimum of restraint

on

the

government. However, in 1837, the Illinois
to alleviate the hardships on small owners

legislature sought
by limiting the mortgagors' rights to foreclosure. Taney's con
ception of the inviolability of such contracts could not permit
him to validate such

a

law.5

It

was

almost

a

hundred years

times a Minnesota statute, strangely
gauntlet of constitutional attack.6
The author explains Taney's failure to adopt a more liberal
view on the ground that the distinction between property rights
and community rights, of which he was normally well aware
where mercantile and financial interests were involved, was
not perceived by him when the issues involved an individual's
tangible property. This explanation must be set down as a
matter proper, perhaps, for speculation but not the subject of

later

that

analogous,

in

ran

similar

the

proof.
4

See George Soule, Back to State's Rights

(Sept., 1935)

Harper's

Magazine.

Kinzie, 1 How. 311 (1843).
v. Blaisdell,

5

Bronson

6

Home Building & Loan Association

v.

290 U. S. 398

(1934).
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It was Taney's misfortune to be Chief Justice when the
slavery issue, many times postponed, came to the boiling point.
His liberal views, his valuable contribution to the vexing prob
lems of division of powers between state and nation have all
been overlooked in the torrent of abuse that followed in the

wake of the unfortunate Dred Scott decision.7
Chief Justice Hughes at the unveiling of a bust of Taney at
Frederick in 1931 gave distinguished if tardy recognition to
the character and

misunderstood

learning of Taney, who had

so

long been

:

"With the

passing of the

years and the

softening of old asperities,

the arduous service nobly rendered by Roger Brooke Taney has re
He bore his wounds with the fortitude
ceived its fitting recognition.
of

an

invincible

spirit.

He

was

a

great Chief Justice."

As a political interpretation of the tempestuous times ante
dating the Civil War, this volume is excellent and worthy of the
finest traditions of American scholarship.
Its treatment of the
to
attain
career
of
fails
the
Taney
high standard of the
judicial
earlier part of the volume dealing with his political experience,
but nevertheless, Professor Swisher has made many valuable
contributions for the student of our constitutional history. This
volume will do much to substantiate the judgment of Chief
Justice Hughes.

John J. Burns.*

ROGER B. TANEY: JACKSONIAN JURIST�by Charles W. Smith, Jr.
The University of North Carolina Press, Chapel Hill, 1936.
Pp. xi,
242.

Rehabilitation of Taney's reputation would seem to be com
plete when more than a century and a half after his birth two

substantial books devoted to his life and works can appear
simultaneously and achieve popular appeal. The two books are
complementary. Swisher's is a full-length biography, giving

adequate, even preferred, space to Taney's political career, par
ticularly his dramatic struggle, as Secretary of the Treasury
and adviser to Jackson, with the second Bank of the United
States. The present monograph treats biographical details only
7
*

v. Sandford, 19 How. 393 (1857).
Counsel, Securities and Exchange Commission.

Dred Scott

General
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summarily, and is restricted almost entirely to consideration of
Taney's basic philosophical ideas.
There is much about Taney which should appeal, even carry
its lesson, to us of the present day. If we apply modern labels,
Taney was a great liberal judge. As such he had almost all the
virtues of the great jurist and only perhaps to a limited extent
the vices, if those things be vices which brought his illustrious
predecessor, Marshall, eternal and abiding fame. And yet he is
chiefly known and has been derided and contemned for the lat
ter, only lately and tardily respected for the former. At a
crucial time he and his colleagues tried to assume leadership
in the solution of grave social and political problems.
They
failed because the country was not willing to abide juridical
settlement of such issues.
to be

And

so

the Dred Scott

case

has

come

judicial error, though it is but the logical
outcome of what, through tradition now settled, we expect and
must accept from our judges.
We are prone nevertheless to forget Taney's real contribu
a

synonym for

tions to law and government. He came to the Court at a time
when democratic principles were regaining sway of men's minds
and he furthered the trend away from interferences with legis
lative activities. To do this he had to break some of the shackles

forged by the great Marshall. Almost his first judicial act was
his opinion in the Charles River Bridge case,1 limiting the theory
of Dartmouth College v. Woodward 2 (that a corporate franchise
was an imperishable contract) to the holding that the legisla
ture could not be considered to have bartered away the public
rights in perpetuity unless it had said so expressly. This deci
sion, condemned by Story and Kent, was, it is now admitted,
absolutely essential, not merely for the development of orderly
processes, but also for the advancement of indus
if it were not to be kept in straitjackets set by early mo

governmental

try,
nopoly grants.

Taney developed also the idea of state police
sovereignty which limited property
not
be bargained away. He stood for
could
which
and
rights
the rights of men against government in war time; he estab
power

as

lished

a

an

attribute of

workable view of interstate

commerce

which would

allow scope for proper state regulation
opposition to fed
eral control; and he asserted the supremacy of the national
government against state nullification. He believed in the opernot in

i

Charles River Bridge

2

Trustees of Dartmouth

v.

Warren Bridge, 11 Pet. 420 (1837).
v. Woodward, 4 Wheat. 518 (181&).

College
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principles, with the people

as ultimate
national government as well as the
rights of man, and the fears he expressed lest the country be
dominated by large money interests might have been stated by
either the elder or the later Roosevelt.
In short had he not

ruler.

He also

upheld

a

yielded to a desire, made wholly natural by our governmental
set-up, of playing divinity in the role of judge, his fame would
doubtless be
Yet in

chance.

a

secure.

way

Taney came to assume the Messianic role by
known, the Court's first view was that the

As is well

decision in the Dred Scott

case 3

should be limited to

procedural
perpetual candidate for the
a century
announced his pur
pose to make a full statement of views on slavery and the re
lation of South and North. So all the justices decided to settle
once and for all these burning problems, and put the country
at rest about them, even though the narrow judicial issues did
not require it. So likewise have later justices felt that forth
right pronouncements might settle disputes more weighty than
those merely before the Court. Such at least has been contem

issues.

But

dissenting judge
presidency for over a quarter of
a

�

a

�

porary criticism of the Schechter case* the Railroad Retirement

Act case,5 or the TVA case6 If one could eliminate the burning
moral issues which had gotten inextricably woven into the

problems of slavery and nullification, what the majority did in
case would not seem so strange.
For they as
serted the power of the national government through the Court
to preserve the economic institution upon which they believed
Southern prosperity to depend, until it was properly abolished
by the people themselves. Taney always asserted the right of
the people to change their form of government as set forth in
the Constitution; nowhere does he make any appeal to any
natural law, higher than that declared by the people. And the
interpretation of the Constitution as protecting one important
form of property was in the best Marshallian tradition.
As prophets, too, the justices of 1857 were not so far wrong.
For the harsh way finally chosen to uproot slavery did destroy
the civilization of the South and forced its rebuilding after long
Could slavery have been abolished
years of pain and anguish.
the Dred Scott

3

Dred Scott

4

Schechter

5
6

v.

Sandford,

19 How. 393

(1857).

United States, 295 U. S. 495 (1935).
Railroad Retirement Board v. Alton R. Co., 295 U. S. 330
v.

Ashwander et al.

v.

Tennessee

Term, 1935, decided February 17,

Valley Authority

1936.

et

al.,

No.

(1935).
403-4, Oct.
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tempered way, the South might well have reached
economic adjustment to its abolition without the tragic ruin
and desolation which it has had to suffer. The only thing the
some more

an

justices did not foresee was that in the long run judges will not
and cannot be accepted as arbiters of the political destiny of
nations.
The present volume, devoted as it is to an exposition of
Taney's views, very well brings out many of the attributes of
Taney's faith referred to above his devotion to popular sov
ereignty and the democratic principle, his protection of the
legislative power in general, his support of the rights of men.
Taken with Swisher's longer biography, it affords an adequate
picture of a real personage, interesting not merely because of
the historic part he has played in our history, but also for a
kind of obstinate and unflinching courage, having no regard for
It is
consequences, which betokens respect, if not affection.
true that the book by itself gives only a half view, for a man's
whole life and environment are of the utmost importance in
considering his views as judge. Taney's Maryland background,
leading up to his struggle with the Bank of United States, had
a shaping influence on his career, and he never deviated from
the views he early acquired.
One understands his philosophy
best in the light of this personal history. Thus the book runs
some danger of falling between the two stools of the short crit
ical essay and the extended biography. There is a considerable
repetition of ideas, and even of specific quotations, as of Bran
deis' recent use of Taney's language, in the several chapters.
One sees a danger, too, in attempting to develop too rounded a
philosophy from the mosaic of various judicial opinion. Thus
the author, relying on Taney's solicitude lest state legislative
power should be restricted, suggests that Taney might well have
agreed with the later decision banning Congressional action
against child labor. It seems to me the odds are rather the
other way, for Taney supported the national power and only
upheld state acts as filling gaps left in federal regulation of
�

interstate

commerce.

as to the complete suc
accomplished his objective, one
can well be grateful to him for demonstrating once again the
paradoxes which under our governmental scheme our greatest
judges present. The bitter tumult which followed the Dred
Scott case seems to us but the echoes of a distant past. Is it,
however? This morning I opened my newspaper to read the

Notwithstanding

cess

some

such doubts

with which the author has
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prominent industrialist that there was wanting
only court approval of the basic TVA, the Soil Conservation
Act, the Guffey Coal Bill, and the Social Security Act to pave
remarks of

a

the way to Socialism and Communism on the one hand and
Fascism and Nazism on the other.
Today many vocal people

leadership almost divine. History
people cannot be driven into but must
achieve righteousness; and yet it is only human to yield to so
One can only urge, however, that the
noble a call to duty.
criticisms brought upon the Court have been of its own seeking,
that its real greatness is shown most by judicial restraint from
advancing into fields too far distant from the adjudication of
the rights between man and man, and that a true respect for
the Court lies in reiteration of these principles.
still look to the Court for

may demonstrate that

a

Charles E. Clark.*

THE CATHOLIC TRADITION OF THE LAW OF NATIONS�by John

Prepared under the auspices of the Catholic Council for
Relations and published for the Carnegie Endowment
for International Peace by Burns Oates & Washbourne Ltd., London,
1936. Pp. 525.
Eppstein.

International

It is
see,

an

difficult and trying and, as the reader will doubtless
impossible task to write an adequate review of John
a

Eppstein's Catholic Tradition of the Law of Nations. Neither
the publisher in his statement to the general public nor the re
viewer in his statement to a more restricted public can fully set
forth the reasons why this volume should be on the desk of the
historian, of the theologian and of the advocates of an accepta
ble law of nations. The only way to appreciate its value not only
for today but for tomorrow and for the future is to read the
book from beginning to end and to ponder it well, for between
its

covers

lies what should be the international law of the fu

ture, if law is to be looked upon
instead of

a

as a

moral and

spiritual concept

brutal command.

The title of the work indicates its scope and its content.
a long one, and the law of nations,

The Catholic tradition is

This mere statement
like the Catholic tradition, is universal.
reveals the difficulty which a reviewer has in dwelling in detail
upon the various

phases covered by Mr. Eppstein in his admi

rable treatise.
?Dean and

Sterling Professor

of

Law, Yale University School of Law.
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There are, however, certain matters, indicated in part by
the table of contents, which show the nature and the extent of
Mr. Eppstein's undertaking. The volume is divided into five

parts and the parts into chapters. The five parts are: The
Origins of Christian Doctrine upon Peace and War, The Ethics
of War, The Preservation of Peace, The Society of Nations, and
The Place of Nationality in the Law of Nations. The text is
made more valuable to the student as well as the general reader
by documents appended for reference, the first appendix being
entitled Pacific Interventions of the Holy See from the Twelfth
to the Sixteenth Century; the second, Pacific Interventions of
the Holy See from 1598 to 1914; the third, The Covenant of the
League of Nations; the fourth, The Labour Section of the
Treaty of Versailles; the fifth, Statute of the Permanent Court
of International Justice; and the sixth and last, The Pact of
Paris, known in the United States as the "Kellogg Pact."
But interesting as are the parts and the documents by which
the parts are reinforced, the reader can have but a faint idea
of the contents of the parts
and therefore of the volume
�

�

from the titles.

The first

chapter of the first part deals with The Gospel of

Peace and is followed by appropriate extracts from the New
Testament, ending with the conclusions of the author on this

phase of the tradition.
The remaining chapters in the first part deal with Military
Service, including the views of the Fathers, with, as we would
expect, a note upon military martyrs preceding a short conclu
sion; Civic Duties, with an interesting and instructive note on
the Ciceronian origin of St. Ambrose's doctrine of duties.
"The Ethics of War" consists of "The Augustinian Doctrine
of War" the classical doctrine that a just cause of war "can
only be a grave injury received" and the "Mediaeval Follow
ers of St. Augustine," with a second chapter, The Neo-Scholastic
Doctrine of War, the term "neo-scholastic" being stated by
Mr. Eppstein in the shortest language as the name "commonly
given to the great moral theologians of the sixteenth and sev
enteenth centuries." 1 Among these Mr. Eppstein instances two
authors with whose works in recent times We are becoming
intimately acquainted. The first is Francisco de Vitoria; the
second, Francisco Suarez. Mr. Eppstein indulges in a series
of carefully chosen extracts from Victoria's Reading De Jure
�

�

i

P. 97.
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uses is from the "Classics of
International Law" series published by the Carnegie Endow
ment for International Peace. We can not refrain from giving

Belli and the translation which he

Victoria's three
Mr.

canons

on

the

ethics

of

war

as

quoted by

Eppstein:
First

canon:

Assuming that

a

prince has authority

to make war,

he should first of all not go seeking occasions and causes of war, but
should, if possible, live in peace with all men, as St. Paul enjoins on

Moreover, he should reflect that others are his
bound to love as ourselves, and that we all
have one common Lord, before whose tribunal we shall have to render
our account.
For it is the extreme of savagery to seek for and rejoice
in grounds for killing and destroying men whom God has created and
for whom Christ died.
But only under compulsion and reluctantly
should he come to the necessity of war.
Second canon: When war for a just cause has broken out it must
not be waged so as to ruin the people against whom it is directed, but
only so as to obtain one's rights and the defence of one's country and
in order that from that war peace and security may in time result.
Third canon: When victory has been won and the war is over the
victory should be utilized with moderation and Christian humility, and
the victor ought to deem that he is sitting as judge between two States,
the one which has been wronged and the one which has done the wrong,
so that it will be as judge and not as accuser that he will deliver the
judgment whereby the injured State can obtain satisfaction, and this,
so far as possible, should involve the offending State in the least
degree of calamity and misfortune, the offending individuals being
chastised within lawful limits; and an especial reason for this is that
in general among Christians all the fault is to be laid at the door of
their princes, for subjects when fighting for their princes act in good
faith, and it is thoroughly unjust, in the words of the poet, that:
Quidquid delirant reges, plectantur Achivi. (For every folly their
Kings commit the punishment should fall upon the Greeks.)

(Romans xii).
neighbours, whom

us

we are

Mr. Eppstein quotes a few brief lines from Suarez' De Triplici Virtute Theologica, Fide, Spe et Caritate 1(a) setting forth
the three conditions of a just war, which sum up the scholastic
views

on war

from St.

Augustine

on:

In order that war may be justly waged, certain conditions are to
be observed and these may be brought under three heads.
First, it
must be waged by a legitimate power.
Secondly, its cause must be
just and right. Thirdly, just methods should be used, that is equity
war, in the prosecution of it and in victory: all
evident from the following sections. The reason of the gen
eral conclusion is that although war in itself is not an evil, yet on

in the
these

K�)

beginning of

are

Disputation, De Bello, Sec. I, 7.
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account of the many ills which it brings in its train it is to be
bered among those undertakings which are often
wrongly done.
thus it needs many circumstances to make it honest.

num

And

Modern War deals with Catholic doctrines relating to the
of the nineteenth and twentieth centuries.
With these

wars
wars

we

We

are

unfortunately only

too well

acquainted.

to the third part, The Preservation of Peace,
a matter of the highest
importance. A few lines from Mr. Epp
stein's text are so apposite that we quote them :
now come

In the evolution of Catholic

thought upon the morality of war,
increasing tendency to stress and to
develop the duty of preventing war and of seeking the vindication of
justice by other means. This, indeed, is the dominant Christian tradi
tion.
It is instinct in the Gospels; it is a commonplace of the
postApostolic Fathers; it is the conclusion of St. Augustine "magis est
gloriae ipsa bella occidere verbo quam homines ferro"; it is, as will be
seen below, the object of constant exhortation
by recent Popes, as it
was the principle of action of their greatest
.2
predecessors.
the reader will have observed

an

�

.

.

The first

chapter ends with an appendix consisting of the
Treaty of Arbitration between Colombia and Peru of
September 12, 1905, appropriately selected inasmuch as it
shows the role which is undoubtedly destined in the future to
be that of the Sovereign Pontiff, especially in view of the recog
nition of his international sovereignty by the Treaty of St. John
Lateran of February 11, 1929. From the Treaty of Arbitration

text of

a

between Colombia and Peru

we

lift the second article:

The Governments of Peru and Colombia nominate His Holiness
the Pope as arbitrator in cases of differences and, in the case of the
refusal or inability of His Holiness, His Excellency the President of
the Argentine Republic.

This is

a

clause which indicates the

countries

(a preference which
times to come) of a spiritual to
On The Church

as

preference of these two

believe will be general in
temporal arbitrator.

we
a

Peacemaker

we

do not need to dwell.

Any

well-informed person knows what its role has been in the past
and we of the present generation know what it was after the
outbreak of the World War and throughout the

following.
2

p. 149.

trying days
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Under the caption, The Catholic Conception of Peace, Mr.

Eppstein

very

pertinently

says:

States, potential or actual, the normal
life, and peace the exception to the rule, there
could be no international law, or at least it could but be miserably
Yet the notion of perpetual conflict
restricted to the laws of war.
.3
as of natural origin is too widespread to be passed over in silence.
.

.

.

Were

war

between

state of international

.

.

What Mr. Eppstein considers The Catholic Conception of
and properly, we may add in our own behalf
is not

Peace

�

�

merely the Catholic conception but the philosophy, we believe,
of every reasoning and therefore reasonable human being. The
first example which is given is from St. Augustine: Pax est
tranquillitas ordinis, which, as Englished by Mr. Eppstein, is
"Peace is the tranquillity which comes of Order." The second
is from St. Thomas Aquinas: Pax proprius effectus caritatis,
Mr. Eppstein's translation being, "Peace is the effect of which
Charity is the cause." Would that these two simple sentences
could enter into the very being of every individual and of every
state, which after all is merely a group of human beings ! "Man
was not born to kill man," says Mr. Eppstein.
"States were
not formed either as an artificial remedy for that condition or
as the ultimate end of man, but rather as the fitting outcome
of the natural needs of men themselves.
The authority of the
State, whether monarchic or democratic is neither absolute nor
free from the Moral Law. It is under a double subjection
to
Man, for it is but a means for promoting the perfection of
human personality
and 'every human soul is a spiritual uni
verse' ; to God, since the rulers of States are but the creatures
of God, and it is on behalf of their fellow creatures that their
policies are framed." 4
�

�

Part IV. The Society of Nations, the author treats in three
chapters, the first being The Natural Society of Nations. Here
he quotes

Taparelli d'Azeglio who was for many years too
little known but whose writings are now widely appreciated
as expressing "the logical conclusion of a process of reasoning
which his predecessors in Christian philosophy had advanced;"5
"It is nature itself, that eloquent interpreter of the Divine Will,
which calls all peoples to form among themselves one universal
�

�

s

p. 223.

4

Pp. 224-5.

5

P. 247.
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association and at the

same time makes it their duty to do so."
society has taken a positive shape as a
political organization. In the second chapter under the head
ing, The Positive Society of Nations, Mr. Eppstein puts a very
penetrating question: "Is the authority which informs the
world society to be exercised over and above the several nations,
as of a superior over inferiors?
Or does it simply arise from
a revocable compact between equals who are themselves the
depositaries of authority?" To which he himself replies: "The
ideal combination of the singleness and permanence of author
ity with the choice and change, by a number of States, of those

But this natural

who

to exercise that authority has yet to be found." 6
As Mr. Eppstein informs us, the Catholic Church is "cath
are

olic" in the fullest sense of the word, for "just as the Church
acknowledges any form of Government within the State, which
is not actually repugnant to Natural Law, so the Catholic tra
dition admits any form of organization for the world upon the
same condition.
It is not possible to point to any particular
institution the League of Nations of today, or the Holy Roman
Empire of yesterday as being that which alone or best con
forms to the requirements of Christian sociology."7
This
chapter, with the extracts from leading writers which it in
cludes, is a model of presentation and cannot fail to be of inter
est and value to the casual as it assuredly will be to the in
terested reader; and of value also "are the essential parts of
Dante Alighieri's treatise De Monarchia; Father Emeric Cruce's
The New Cyneas, the Abbe de St. Pierre's Project of Perpetual
Peace together with an appreciation of the more important
schemes of non-Catholic philosophers which followed and pre
ceded it; Father Taparelli d'Azeglio's Essay of Natural Law
." 8
(Book VI) ;
After dealing in a third chapter with Divine Rights in
Human Society, Mr. Eppstein passes to the fifth section, The
At the present
Place of Nationality in the Law of Nations.
day, no question is more irritating than that of nationality, its
If the states are
effect on human rights and its limitations.
to be looked upon as separate, soulless and isolated entities,
If on the other hand,
then we have international anarchy.
states are to be looked upon as divisions and provinces of human
�

�

.

s

p. 276.

7

Pp. 276-7.

8

P. 277.

.
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kind, then we are dealing with organizations of human beings,
as such, who without a treaty or convention to that effect com
We are, whether we will
pose the international community.
or no, "parts of one stupendous whole."
In this connection we quote two further sentences from
Mr. Eppstein: "There is no lie so insidious as a half-truth;
and no theory has more impeded the realization of the Christian
ideal of international life than the unbridled nationalism which
has torn away the affection or passion of patriotism from the
rational ground for its existence.
Catholic Christianity
.

.

.

to do with the foolish theories that

pit
has, therefore, nothing
9
patriotism against international co-operation."
"The minority problem," says Mr. Eppstein, in a chapter
dealing with The Rights of National Minorities, "has passed
through many phases during the history of Western civilization.
And there is no subject which merits greater attention from
the student of sociology. For in the last analysis the problem
consists in a clash between positive and natural law, between
human rights and spiritual liberties on the one hand and the
10
more or less artificial structure of civil society on the other."
On this point the author's views are stated in a paragraph:
possible to deduce from the treatment of the Minority prob
by the Church herself in Canon Law, Papal instructions, Con
cordats and other ecclesiastical measures, the principles upon which it
It will be seen that
can be solved in the sphere of civil society.
the right of the minority to the use of its maternal language in reli
gious practices and education is strenuously upheld and that the clergy
are everywhere placed under a definite obligation to minister to the
faithful, or to preach to the heathen, in the idiom which they best
understand.
Similarly the distinctive religious rite of a people, where
Over against this must be set the
it exists, is carefully preserved.
prohibition, oft repeated, against the clergy's meddling in political
.u
controversies relating to race and language.
It is

lem

...

.

.

chapter which we have briefly reviewed, the
may anticipate Mr. Eppstein's views on "backward
races."
Under the caption, The Rights of Backward Races,
From the

reader

he says:
No treatise of international ethics would be

study of the international problem which, if
9

P. 362.

io

P. 379.

n

P. 381.

complete without a
important,

not the most
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is at least the most constant throughout the history of the modern
that of the relations between peoples of unequal degrees of
civilization. For the Church this problem is of the greatest moment

world

�

since

Christianity is primarily a missionary religion.
word primitive, so loosely used to describe "barbarians"
"savages" and indeed "natives" of any race not of European stock,
has certain moral implications which require elucidation
a civil
ized state in regard to a primitive tribe, is in the relation of a later
to an earlier form of society, from which it is natural to evolve the
relation which exists or should exist between the human being in a
condition of maturity to one in the stage of infancy.
,12
.

.

.

The

...

.

.

In behalf of these views Mr.

Eppstein invokes the great
authority of Francisco de Victoria in his Reading on the In
dians, thus summarizing Victoria's doctrine: "that the primi
tive aborigines of Central America may be likened to children,
but only to teach the duty of tutelage and guidance on the part
of the full-grown and experienced man toward the child, a duty
which can give no title to override the right of dominium which
a minor may truly possess"; and he ends the
paragraph from
which the above is lifted with a sentence which we are happy
indeed to quote: "This notion is also the basis of the theory
13
We close this
upon which the Mandate System was framed."
of
the
review
with
the
part
passage from Victoria referred to
by Mr. Eppstein :
It might, therefore, be maintained that in their own interests
sovereigns of Spain might undertake the administration of their
[the Indians'] country, providing them with prefects and governors
for their towns, and might even give them new lords, so long as this
was clearly for their benefit
for if they were all wanting in intel
ligence, there is no doubt that this would not only be a permissible,
but also a highly proper, course to take; nay, our sovereigns would
be bound to take it, just as if the natives were infants.
Therefore
their governance should in the same way be entrusted to people of
Let this, however, as I have already said, be put
intelligence.
forward without dogmatism and subject also to the limitation that
any such interposition be for the welfare and in the interests of the
Indians and not merely for the profit of the Spaniards.
For this is
the respect in which all the danger to soul and salvation lies.
...

the

.

.

.

.

.

.

.

.

.

.

.

.

The above statement of the contents of the volume, with
occasional passages from the author's text, and especially his
quotations from Victoria and Suarez, is but a sample to whet
12

pp. 396-7.

is

P. 397.
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appetite of the reader for the fruit which Mr. Eppstein
plucked with a generous hand from the international tree
of knowledge firmly rooted in the soil of Catholic tradition.
My Lord Bacon has said that "some books are to be tasted,
others to be swallowed, and some few to be chewed and di
gested"; but, if we are not mistaken, each of the dicta of his
lordship applies to Mr. Eppstein's volume.
Being somewhat familiar with the Catholic tradition and
an outspoken advocate of the Catholic conception of interna
tional law, the reviewer feels no hesitancy in recommending
unreservedly Mr. Eppstein's excellent compendium of The
Catholic Tradition of the Law of Nations.
the

has

James Brown Scott.*

THE SOVIET UNION AND INTERNATIONAL LAW�by T. A. Tara-

couzio.

The Macmillan

It

to be

was

thrown

Company, New York, 1935.

Pp. xvi, 530.

expected that the Soviet Union, having

over

the

domestic government of Russia and having set
about to reorganize fundamentally both the economic institu

tions of the country and its social habits, would have somewhat
original conceptions of the extent to which the new state was
bound by the traditional rules of international law.
For was
not the international law of 1917
of

a law of "imperialist" powers,
capitalist nations whose primary purpose was the exploita

tion of the worker within their national domains?
there be in

common

between such nations and

a

What could
state whose

political theory differed so radically from theirs? For all that,
however, the new Union gradually came to realize that the ac
ceptance of communism

was

not within the range of immediate

developments and that in the meantime official relations must
be maintained with such nations as were willing to recognize
the new regime. This necessitated a departure from the strict
theory of revolution and a sort of working accommodation with
the capitalist world, which little by little developed into a fairly
defined national attitude.
Such is the problem of Mr. Taracouzio's volume which, what
one's attitude towards the domestic institutions and poli

ever

cies of
*

Russia, should

prove to the student of international law

Professor of International

President of the American

Secretary

of the

Law, Georgetown University Law School ;
Society of International Law; Trustee and

Carnegie Endowment for International Peace.
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exceptionally interesting and stimulating study. After an
introductory survey of the character and scope of the Bolshevik
regime the author enters upon an examination of the Soviet
theory of international law in general, in which he explains the
nature and sources of international law as understood by the
an

Soviet Union, the character of states as persons of international
law and the practice of the Soviet Union in respect to the recog
nition of new states and governments and the extent to which a
state must succeed to the

obligations of another state of which
formerly a part. This is followed by a study of Sov
ereignty as understood by the Soviet Union. Here perhaps we
have the most significant illustration of the conflict between
Soviet theory and the practical adjustments found necessary to
it

was

meet the conditions of international intercourse.

mental contradiction in the Marxian

theory

The funda

between individ

ualism and collectivism is paralleled by a contradiction between
the Soviet doctrine of unrestrained sovereignty and the political

necessity of concurring in the rules of international law recog
nized by the majority of non-communist states.
Of somewhat
similar character is the contradiction between the Soviet

con

class struggle transcending national
boundaries and the acceptance of the traditional doctrines of

ception of the State

as

a

territorial domain held by other states.
So also in respect to
the nationality of persons and the status and capacity of for

eigners there is the contradiction between the theory of prole
tarian rights, irrespective of nationality, and the practical ne
cessity of recognizing the claims of other states to the protection
of their nationals in Russia.

In

diplomacy and the consular

service the acceptance by the Soviet Union of formal interna
tional procedure is perhaps most marked.
Next to the chapter on sovereignty, with its exposition of
the Soviet theory of nationality and the right of self-deter
mination, doubtless the most interesting chapter is that on
For it is here that the Soviet Union, while rejecting
principle that treaties with capitalist states must be ob
served as treaties, nevertheless recognizes the necessity of enter
ing into agreements with other states, although these have been
It was
for the most part bilateral rather than multilateral.
to be expected that the doctrine of rebus sic stantibus would be
announced by Russia in its most extreme form, it being upon
this principle that Soviet Russia refused to recognize the obli
gation to live up to the contractual agreements of the govern
The chapter on the pacific settlement of
ment of the Czars.
treaties.
the
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international controversies illustrates the contradiction between
the theory of the class struggle and its repudiation of pacifism
on

the

one

hand and the acceptance by the Soviet Union of the
as a temporary expedient to secure

procedure of arbitration

peace under conditions which

required the development of do

mestic institutions rather than the promotion of world revolu
tion. Significant in this connection is the contrast between the
earlier attitude of regarding the League of Nations as "a
masked union of the so-called great powers which have arro
gated to themselves the right of dictating the fate of weaker

peoples" and the later attitude (1934) of membership in the
League and support of the principle of collective security. The
text 1 needs to be corrected on this point, and it is to be hoped
that Mr. Taracouzio will give us a separate study of this im
portant change in Soviet policy.
the

The author is to be congratulated upon his contribution to
understanding of a problem which will probably for many

years continue to

puzzle student and layman alike. That a state
whose ultimate aim is world revolution and the abolition of
all states in favor of a "class-less commonwealth" should accept
the great body of the rules of existing international law and
appeal to them in controversies with other states is a paradox
explainable only by the theory of an "International Law of
the Transition Period".
Whether the habitual acceptance of
that law may possibly be followed in time by a change of theory
is a matter for speculation, much as the question whether the
concessions made by the Soviet Union to individualism in its
domestic government may not in time cease to be concessions
In any event, it is exceed
and become the established order.
ingly interesting for the student of international law to observe
the way in which a rigorous theory of national economy is
adjusting itself to the standards of conduct which the other
nations of the community insist upon as the condition of main
taining relations with them.
Charles G. Fenwick.*

i

P. 291.

*

Professor

International Law, Bryn Mawr College ; author of
(1934), etc.; member of the Board of Editors of the
American Journal of International Law; president of the Catholic Associa
of

International Law

tion for International Peace.
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CASES ON MORTGAGES�by Charles A.
Keigwin.
operative Publishing Company, Rochester. 1936.

[Vol. 24
The

Lawyers Co
Pp. xiii, 724.

Recent discussions in favor of reducing the number of cases
presented for careful study in the second and third year sub
jects are in the air today. It is due in part to the fact that

analysis of

cases

the

as

breadth of view at

only project of

a

course

can

not

give

time when modern developments in each
intricate and important; in part it is also due to the
a

subject are
feeling that adequate training in case-analysis should be pos
sible, perhaps, by the middle, or at any rate by the end, of the
second year ; and in part it is due to a feeling that students lose
interest in exclusive case-analysis in the third year when
they
are cognizant of so many modern
legal problems that by this ex
clusive method they will never reach in their law school course.
No one really knows with any degree of certainty just what a
modern law school curriculum should be, or just how the
analysis of cases, the study of treatises, the study of restate
ments, the survey of modern problems through articles in law
journals, the study of cases as extra work or the use of the
project method as an exercise in research should be employed
correlatively in order to give the best lawyer-like training and
an adequate understanding of modern legal
problems in the
divers subjects which must be handled by an active practitioner
today.
One might call Professor
tion of text and

cases on

Keigwin's

mortgages.1

because the author has annotated his
each

new

work

But it is

a

combina

than that,
surveys in

more

preliminary
topic by references to leading treatises, cases and articles.

A generation ago one who used text materials or cited legal
periodicals in one's case book would have been considered quite

unscientific, for at that time law was considered a science
analogous to natural or physical science, and thereby necessi
tated, it was thought, the study of the real phenomena of law
precedents only. Today the social aspects of legal science are
uppermost, and this means that a wider, though no less inten
sive, knowledge of law in its modern phases and in relation to
economic, social, industrial and mercantile progressions must
be brought to the attention of the student of law even though
In short, case books have slowly become
not studied directly.
�

1 The full title of the book is Cases on Mortgages with Summaries
Doctrine Upon Several Heads of That Subject.

of
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books because of the pressure exerted by the gradual
widening and deepening of modern cases, statutes and admin
istrative rulings. Professor Keigwin has given us a wealth of
source

the law of mortgages without overlooking either the
evolution of mortgage law or the necessity for some very defi
nite case-analysis through the selection of exceedingly interest
ing and teachable cases. Thus he has combined the older and

material

on

approaches by means of introductory surveys for each
chapter, accompanied by citations of leading articles, texts, and
newer

cases

in the footnotes.
2

introductory chapter is a historical survey of the law
of mortgages, which will give students a valuable background
For
before entering upon the study of the special problems.
the more diligent students there are available in the footnotes
of this preliminary treatment materials for profitable collateral
work. A few cases on the evolution of mortgage law follow this
The

survey,

one

of which is the well known

case

of Jamieson

v.

Bruce.3

chapter of the legal mortgage4 Bogk v. Gascase of Teal v. Walker) ,6 Russell
(involving
Hunsicker*
v.
Ackerman
Campbell v. Tompkins,9
Southard,'1
In the second

the well known

sert5
v.

development of mortgage law (chapter 1) in survey form intro
subject to the student (in twenty-three pages) with abundant
citation of leading cases, treatises and articles, and covers such topics as
(1) the early English mortgage (living and dead) ; (2) the classical com
mon law mortgage (with explanation of its incidents) ; (3) the development
of equitable doctrines (including the history of the equity of redemption) ;
(4) foreclosure; (5) the law and equity of mortgages in actual practice;
(6) the legal and equitable theories of the subject; (7) variations in
American law including the development of the title theory, the lien theory
and the "intermediate theory" (with a note as to classification of states on
the basis of these three theories) followed by six cases for analysis on the
general subject (pp. 1 to 39).
3 6
Gill & J. 72 (Md. 1834).
4
Chapter Two begins with textual matter (thirty-two pages) concern
ing forms and essentials of a mortgage, property that may be mortgaged,
defeasance, the usual distinctions between conditional sales and mortgages,
the nature of the obligation for which the mortgage is security, reissue,
future advances, consolidation of mortgages and consideration.
This sur
vey is followed by thirty-five cases on these topics without any topical
classification (pp. 40 to 152).
5 149
U. S. 17 (1893).
� 111 U. S. 242
(1884)
712 How. 139 (1851).
8 85 N. Y. 43
(1881).
�32 N. J. Eq. 170 (1880).
2

The

duces the

.
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and Harris

Mills,10

[Vol. 24

of

especial value and significance.
chapter
Sampson12 with the interesting
opinion of Judge Cardozo, dealing with the New York law on
the question of the validity and effect of an oral agreement to
give a mortgage, Burdick v. Jackson 13 (a leading case) Chase
In

v.

are

three11 Sleeth

v.

,

v.

Peck1* and Smithhurst

v.

Edmunds

15

are

included.

The lien

and title theories of mortgages are always the
courses and in the fourth chapter 16 on this

pith of mortgage
topic Barrett v.
17
is
surrounded
a
of
Hinckley
by
group
practical and teachable
cases.
In the next chapter dealing with the mortgagor's estate 18
the

author

has

included

four

well-known

cases:

Trimm

v.

Sawyer, 21 and Van Pelt v.
22
McGraw
as well as the early English case of Moss v. Galli23
more
dealing with the question of payment of rent by a tenant
after bankruptcy of the mortgagor. Also the author has rightly
deemed the old case of Keech v. Hall 24 of sufficient significance
to be retained in a modern case book. The next chapter25 on the
Walsh19 Teal

10

v.

Walker20 Searle

28 111. 44

v.

(1862)
Equitable mortgages (junior mortgages, deposits of title deeds, de
fective legal mortgages, agreements to mortgage) and absolute deeds as
mortgages are textually treated (thirteen pages) in the third chapter,
followed by eighteen cases for analysis (pp. 153 to 208).
12 237 N. Y.
69, 142 N. E. 355 (1923).
13 7 Hun 488
(N. Y. 1876)
"21 N. Y. 581 (1860).
15 14 N. J.
Eq. 408 (1862).
i6 The fourth
chapter deals with The Estate of the Mortgagee in
cluding in the preliminary textual matter (twelve pages) such topics as
the mortgagee's title at common law and under modern changes, his inter
ests in personalty, the interests of the mortgagee in lien-theory jurisdic
tions and wrongful occupation by the mortgagee, followed by sixteen cases
for study (pp. 209 to 252).
"124 111. 32, 14 N. E. 863 (1888).
18 The fifth
chapter deals with The Estate of the Mortgagor includ
ing textual treatment (fourteen pages) on the nature of the mortgagor's
estate, right to rents and profits, waste, leases of the property, followed
by twenty-nine leading cases (pp. 253 to 321).
19 54 N. Y. 599
(1874).
2o 111 U. S. 242
(1884).
2il27 Mass. 491 (1879).
22 4 N. Y. 110
(1850).
23 1
Douglas 279 (1779).
24 1
Douglas 21 (1778).
25 The sixth
chapter with textual matter (of ten pages) covering the
principles governing the mortgage relationship, its fiduciary nature, clog
ging the equity of redemption, and the mortgagee's purchase thereof has
twenty-one cases for analysis (pp. 322 to 376).
11

.

1936]

BOOK REVIEWS

nature

1069

of the

relationship between the parties includes the
Eyck v. Craig;26 and in the following chap
ter on assignments of mortgages,27 Carpenter v. Longan 28 and
the even better known case of Bailey v. Smith 29 appear. The
chapter on assignments and the one following on the subject of
valuable

case

of Ten

transfer of the mortgaged land 30 might well have been com
bined as they deal very largely with the same general problems.

The

chapter

well known
and in the

Chappell

on

cases

chapter

v.

the

on

of mortgages 31 includes the
Lozear32 and Lord v. Morris33

discharge

of Shields

v.

foreclosure

Jardine35 Moulton

v.

34

the selection of such

Cornish36 Clark

v.

cases as

Reyburn

shows that the author has rightly not sacrificed classical
for the sake of modernism.

Materials

37

cases

the redemption of the
mortgage 38 and problems of priorities, contribution and subro
gation 39 complete the volume. Here again such cases as Hubbell
on

26

62 N. Y. 402 (1875).
Assignment is the topic of the seventh chapter with ten pages of
textual treatment cf the problems of conveyance of the land, assignment
of the debt, defences and latent equities with twenty-six cases following
(pp. 377 to 441).
27

28

16 Wall. 271

29

14 Ohio St.

(1873)

.

(1863).

30 The transfer of
mortgaged land, conveyance subject to a mortgage,
assumption of debt, theories of liability, extension of time for payment and
other matters concerning transfer of mortgages cover in text form over
thirteen pages followed by thirty-one cases (pp. 442 to 515).
31
Preliminary textual treatment of four pages on the discharge of
mortgages (chapter ten) including payment, effects of tender, statutes of
limitation and bankruptcy is followed by eighteen cases (pp. 516-565).
32

34 N. J. L. 496

33

18 Cal. 482

(1869).

(1861).

34

The foreclosure of mortgages is the subject matter of the tenth
chapter including strict and open foreclosure with incidents of the suit
such as venue, parties, deficiency decrees, and marshalling.
Seventeen
pages arc devoted to text material and fifty-seven to cases (pp. 566-640).
35 51
Conn. 64 (1884).
36

138 N. Y.

133, 33 N. E. 842 (1893)

.

37

18 Wall. 318

38

The redemption of mortgages (chapter eleven) deals with parties,
of the redemption and accounting (seven pages of text).
Ten

(1869).

barring

cases are
39

included for analysis

(pp. 641 to 664).
chapter (twelve) takes care of priorities, contribution and
Fifteen pages are text and thirty-five are cases (pp. 665 to

The last

subrogation.
715).
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Moulson40

Dexter

v.

Gibson

Arnold*3

v.

Crehore,41 Shaeffer

Moore

Cable**

and

[Vol.24
v.

Chambers*2

Muir

v.
Berk
show the critical ability of the author in knowing what
not to sacrifice in teachable material.
Professor Keigwin has
thus shown clearly throughout the book his inclination toward

shire

v.

45

the older

leading cases of the subject but has added a good
sprinkling of more recent cases in order to bring his materials
(which are largely historical in perspective) into line with the
modern reaches of the subject.
Granted that survey material is helpful to the student in
is it justifiable, however, to devote approximately
sixty-six pages out of seven hundred fifteen to
text? At the end of the last century, the answer would have
been in the negative.
Today, however, the tendency toward a
necessary synthesis of conflicting doctrines in the overbearing
body of case law in each subject, which requires greater effort
toward analytical and historical findings as to basic theories
and doctrines, has resulted in a new period of text writing and
restatement and is likely to influence more and more the ap
proach to legal studies in law schools. In view of these tenden
cies and of the fact that this work is intensively done and ade
quately annotated, and in view also of the necessity today for
collateral reading outside the class room of articles, cases and
treatises, especially for those who desire a wider and deeper
knowledge of the subject, the use of one quarter of the work
for survey materials seems justifiable.
On the whole, Professor Keigwin here (as in his other case
books) has done a very careful and scholarly piece of work, has
chosen leading and teachable cases from the earliest precedents
to the present, and has presented a historical as well as a
practical case book. In a word, the careful study of this work
will fully equip the student with the necessary background for
solving modern problems in the subject of mortgages, for all
In short,
the basic theories and doctrines are here presented.
the historical bases at law and in equity of modern mortgage
problems are clearly set forth. In the first chapter a general
every
one

subject,

hundred

40

53 N. Y. 225

4i

5 Pick. 146 (Mass. 1827)
6 N. J. Eq. 548 (1847).

42

(1873).

43

2

44

1 Johns. Ch. 385

45

(1834).
(1815).
52 Ind. 149 (1875).
Sumner 108
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survey

of the whole

subject is amply and interestingly
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an

notated.

Excerpts from or references to Pomeroy, Spence,
Kent, Jones, Bispham, Pollock and Maitland are carefully'
chosen. Some quotations from leading articles are also found.
The author's

critical, practical and historical understanding
subject is shown in his selecting of material that will give
a comprehensive and accurate
groundwork for the cases to be
analyzed. This preliminary treatment presents for the student
of the

at the outset the real

for

much of the

diversity in
here,
elsewhere, historical background will
help the student considerably in getting the proper spirit for
case analysis.
modern law.

So

reasons

so

as

Many interesting bits of information are also injected
throughout the work to elicit the student's interest. For ex
ample, notes on the mortuum vadium and vivum vadium (the
mort gage and vif gage), the Welch mortgage, the Antichresis,46
comparisons with the Roman and Civil law as to the equity of
redemption,47 the influence of "Mansfield's idiosyncrasies" on
"the American courts in modifying their mortgage law," 48 an
occasional Latin reference (e.g. "Quo teneam vultus mutantem
Protea nodo")49 a definition of defeasance from Comyns'
Digest,50 an aphorism occasionally 51 (e. g. "Redeem Up, Fore
close Down" this one from Snell) historical material on mort
gages, for future advances,52 a historical word on consolidation
of mortgages,53 an interesting treatment of consideration as
related to mortgages, an excellent historical survey of what
lies behind the equitable mortgage,54 an exposition of the con
fusion of thought as regards the various theories (title, lien
and intermediate) of mortgages, references occasionally to law
dictionaries for definitions (e.g. Bouvier, on marshalling as
sets),85 and so on, giving something of the "quips and quirks"
of the subject, are of interest alike to the novice or the master
�

,

in this field.
46

Pp. 3-4.

47

P. 8.

43

P.

note 1.

4�P.

note 3.

50

note 1.

19,
40,
P. 49,

si

P. 644.

52

P. 60.

53

P. 64.

54Pp. 153-166.
55

P. 581.
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By restating in briefer form the pertinent facts of the cases
a careful editing of the non-case materials, the author has
been able to produce a work that could enable a teacher to
present quite adequately this subject to advanced students with
and

in the range of a course of two semester hours.
is a pedagogical achievement of the first rank.

This in itself
It could

only

have been done by a master of his craft, a legal scholar, deeply
versed in the history and principles both of common law and

equity and with
experience.56

a

critical perspective born of long practical

Frederick J.

de

Sloovere.*

TRANSACTIONS OF THE SUPREME COURT OF THE TERRITORY
The
OF MICHIGAN, 1805-1814�Edited by William Wirt Blume.

University of Michigan Press, Ann Arbor, 1935.

2 volumes.

In the hands of Professor Blume there have been

brought

series of fortunate events the papers of the Su
preme Court of Michigan from the beginning of the Territory
to 1814. This includes a few opinions of the judges, the Record

together by

a

Book and many papers. Professor Blume had thus thrust upon
problem of bringing together three bulky and not alto

him the

gether similar
task

was

masses

of

legal material into

a

single work.

His

far harder than that of those who have heretofore

The Suffolk Records of the 17th century
edited by Professor S. E. Morison, solved its simpler problem in
a simple manner ; it brought together record and papers of each

edited old records.

by itself in

case

a

single arrangement, the introduction preced

That could be done with the Massachusetts papers, because
there were no opinions rendered and the difficulty of dealing

ing.

them, therefore, did not exist. It may be nevertheless that
plan might have been pursued in this case and the
official record, the papers and the opinions when they existed,
have been printed together in a single arrangement. This would
have simplified the reader's problem in a way, but much that
is of interest to scholars might have been lost.
with

the

same

Professor Blume has solved it in
which

perhaps

is

more

a

different way and

way.
A convenient index accompanies the volume.
Professor of Law, New York University School of Law.

56
*

one

thoroughly scholarly than the simpler
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careful introduction followed

by a careful consider
judicial officers including the attorneys, Professor
Blume has printed a heading for every case by number in chron
ological order, and under each heading he has brought a ref
erence to the journal entries where they
appear in a later
printed journal, a reference to the papers on file and a note to
the opinion of the Court, if there were one, which also occurs
in a later part of the book. This enables him, within a reason
able compass 1 to give a calendar of all the cases which answers
a

ation of the

table of

to the entire work.

This is followed by
syllabi of decisions and of opinions 2 and this in turn by the
Journal of the Supreme Court during the period.3 There are
as

a

cases

in the first volume indices and tables which must prove useful
in using the tremendous body of material.
are

Volume 2 contains selected papers during this period which
arranged, so far as possible, according to the numbers given

to the

cases

in the

laneous tables
and

we

original calendar.4

After

some

opinions, indexes to forms, and index of

whole makes

a

other miscel

have the various indexes: index of decisions
persons.

very substantial contribution to the

The

early his

tory of the Territory.
Professor Blume's work is of the highest order, careful,
exact and painstaking.
His introduction is an illuminating

statement of the position of the Governor and Judges in law
making in the Northwest Territories and in Michigan ; an essay
which will make it unnecessary again to consider the material.
It is

particularly timely,

now

issued by various organizations

that

so

on

the

many books are

being
early records of the

country, that we should get a frontier record of the 19th cen
tury to compare with the 17th and 18th centuries. It is a work
of which Professor Blume and his School may well be proud.
Joseph H. Beale.*
1

Pp. 47-312.
Pp. 315-339.
3
Pp. 345-605.
4
Pp. 3-463.
*
Royall Professor of Law, Harvard University Law School.
2
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COURT OF CHANCERY OF MARYLAND PROCEEDINGS, 1669-1679�
Edited by J. Hall Pleasants. Maryland Historical
Society, Baltimore.
Pp. lxi, 595.

This volume of the proceedings of the Court of Chancery
Maryland from 1669 to 1679�number 5 in the Court Series
and number 51 of the Archives of Maryland is published by
of

�

authority

of that State under the direction of the Maryland
A timely and most useful piece of work
has been done by the Maryland Historical Society in preserving

Historical Society.

for posterity the records of the Chancery Court of Maryland
for this ten year period during the infancy of that noble State.
Here we have spread out before us in a convenient and readable

form the Chancery Court records depicting the hopes, aspira
tions, conflicts, and passions of the men and women who carved
from the wilderness homes in the New World.
The actual documents

as printed in this volume are preceded
letter of transmittal signed by the Committee on Publica
tion for the Maryland Historical Society wherein there is a brief
description of the difficulties encountered in deciphering the

by

a

old records; reference to the Chancellors during the period;
some of the lawyers who practiced in the Chancery

mention of

Court at the time ; and a summary of some of the
esting documents reprinted in this volume.

more

inter

Judge Bond, of the present Maryland Court of Appeals, has
a very interesting introduction to the legal procedure
in those early days when the foundations were being laid for
the splendid legal system of Maryland, the materials for which
foundations were brought untarnished from England. One re
grets that the Supreme Court of the United States did not have
these documents available when it came to write the opinion in
written

Kendall

v.

United States

ex

rel

Stokes,1 which laid the founda

tion for the exercise since that time by the courts of the District
of Columbia in the exercise of prerogative writs by tracing the

jurisdiction back through the Maryland courts to England.
That the Maryland Chancery Court transplanted to that State
the chancery procedure of England is abundantly demonstrated
by this volume of the chancery proceedings. Chief Judge Bond
has performed a service to his profession by the able introduc
tion which he has written.

Editor Pleasants has written
112 Peters 524

(1838).

a

sketch of the history with
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respect to the first century of the Court of Chancery of Mary
land and a very interesting- statement therein is that :
"The Chancellor in Maryland until nearly a century after the
settlement, did not possess the broad judicial 'one-man' powers of
the Chancellor of England. During this time the office of Chancellor
was usually combined with that of Governor.
Until the last decade
of the seventeenth century the Chancellor, unless he were Governor,
did not even preside in his own court, the Governor doing so under
the title of 'Chief Judge in Equity.' "
.

.

.

Evidently the doctrine of separation of Executive and Ju
dicial powers was not known in those early days in the Free
State of Maryland!
This reviewer especially commends the
introduction written by Judge Bond and the history of the first
century of the Maryland Chancery Court written by Mr. Pleas
ants to all those who have any curiosity as to our early Chancery
history as it was transplanted to these shores. They should be
read by every student in the law schools of the District of Co
lumbia in connection with the courses in equity pleading and
practice. The proceedings in the Chancery Court during the
period covered will likewise repay perusal.
The work has been well done and the volume has a very good
index which will enable the student to locate the matters in
which he is particularly interested without attempting to read
all of the documents collected in the volume.

0. R. McGuire.*

THE CONSTITUTION, AND THE SUPREME COURT�
by Charles Warren. Revised Edition. Little, Brown and Co., Boston,
1935. Pp. ix, 346.

CONGRESS,

To the original edition of this well-known work, Mr. Warren
has added a new chapter discussing further the Supreme Court's

function in passing upon Congressional legislation, and review
ing in detail the subject of five-to-four decisions and the recently
proposed Amendment to the Constitution relating thereto. The
volume also contains a review of labor decisions rendered by
the Court since the first
*

Counsel to the

edition; and the list of

cases

holding

Comptroller General of the United States ; sometime
Attorney General of the United States; Chairman

Special Assistant

to the

of the Committee

on

Administrative Law of the American Bar Association.
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Acts of Congress unconstitutional has been brought down to
date.
Mr. Warren continues in his familiar role of the

champion
original contribution to the science and art
of government the institution of judicial review. He contends
that but for it the supremacy clause and the clause defining the
extent of the judicial power "would be meaningless, entirely
without effect, and useless and unnecessary."1 He sturdily de
fends the Court against the oft-repeated charge that it serves
as a bulwark of protection for the propertied classes against the
onslaughts of the unwashed hordes of democracy. He says :
of America's most
�

"The Court with its present functions may not at all times satisfy
one to be justice.

every one; it may not effect what appears to every

ponder is: Will the Court be better
Is it wise, in order
weakened?
to gain a temporary advantage, to bring about a permanent loss of
the Court's full ability to protect and to enforce the citizen's constitu
tional rights?" 2
But the

question for each citizen

able to do justice, if its powers

to

are

Mr. Warren's answer to his own question will not, I suspect,
have very much influence with those who view with disfavor
and alarm the Court's recent excursions into the domain of
economic and political control, as exemplified by the railway

pensions, Schechter, and Hoosac Mills decisions, with the con
sequent narrowing in scope of the commercial powers of Con
His book, with all its scholarly assembling of historical
gress.
and critical material, still leaves unanswered, I think, the in
escapable conclusion to be drawn from Professor Corwin's mas
terly analysis of the commerce clause cases is that the Court's
invalidation of the more important legislative attempts to solve
national social and economic ills involved a deliberate choice of
the less liberal among alternative lines of precedent. His analy
sis leaves unanswered the bold assertions of Mr. Justice Stone
in his Hoosac Mills dissent that the majority of the Court there
assumed an arbitrary and irresponsible power, subject to no

restraint except their own self-restraint.
Mr. Warren's book, nevertheless, should be read and pon
dered by all students of politics and constitutional government.
It contains a full statement of the origins and scope of the
power of
i

P. 283.

2

P. 271.

judicial review, provides

a

careful analysis of the
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views of the

early Congresses on the subject, refutes the con
tentions of those who charge that the power was "usurped,"
and gives detailed consideration to the practical operation of

proposals currently

made to abolish

or

curtail the Court's time-

honored functions.
Pendleton Howard.*

THE EFFECT OF AN UNCONSTITUTIONAL
P. Field.

University of Minnesota Press. 1935.

STATUTE�by

Oliver

Pp. xi, 355.

This

pioneering monograph on the effect of an unconstitu
legal profession and the law student
a comprehensive discussion of the case material dealing with
one of the most important
and one of the most neglected
fields of legal study. More than a decade ago, when Professor
Field was beginning this voluminous research, in a discussion
with the writer of this review, he expressed the belief that, if
the mass of material dealing with the effect of unconstitutionity were broken down according to subject-matter it would per
haps be possible to reconcile the cases within each field and
discover some underlying justification or principle for the
established rule in that field.
The finished monograph has
demonstrated the inaccuracy of that belief.
Confusion and
inconsistency permeate the exercise of the power of judicial
tional statute furnishes the

�

�

review.
Three general theories

as

to the effect of

an

unconstitutional

accepted by the courts: the void ab initio
theory; the presumption of validity theory, i.e., that the statute
is valid until it is declared by a court to be invalid; and the
case-to-case theory, i.e., that the statute is constitutional as to
statute have been

some

persons and unconstitutional

as

to others.

The first two

emphasize the time element, while the latter is predicated on
the jurisdictional problem as to what parties may raise the
constitutional question and as to the proper scope of the doc
trines of res adjudicata and stare decisis.
The scope of the work can best be shown by outlining the
table of contents.
Separate chapters are devoted to the status
of a private corporation organized under an unconstitutional
statute; the status of a municipal corporation; the law of public
officers acting under an unconstitutional statute; Res Adjudi
cata and Stare Decisis; the effect of overruling decisions in
*

Dean and Professor of Law, The College of Law,

University

of Idaho.
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constitutional law; government bonds and private promises
under unconstitutional statutes; mistake of law and unconsti
tutional

statutes; the recovery of unconstitutional taxes;
amendatory, validating, curative and remedial measures
v,and a final chapter on judicial review as an instrument of gov
ernment.
The table of cases furnishes a rich mine of raw
material for future scholars who have the courage to delve

deeper into this baffling problem.
While we are not in sympathy with some of the reforms
advocated by the author, a reading of the work has suggested
two general observations.
(1) It is a curious commentary on
the long and bitter protest against judicial review as exercised

by both state and federal courts, which protest has brought
forth such concepts as "judicial oligarchy", "usurpation",
"infallible government by the odd man", the popular recall of
judges and of judicial decisions and the attempts by legislative
or constitutional devices to clip the wings of the judicial
branch,
that in this whole literature there is absent an analysis of the
legal effect of a decision of unconstitutionality. The critics of
judicial review have overlooked a powerful argument in failing
to insist that their opponents, in defending judicial review have
gratuitously assumed the burden of formulating a fair and con
sistent doctrine as to the legal effect of a declaration of uncon
stitutionality. A reading of this work must convince everyone
that hardship inheres in any of the three theories outlined by
Professor Field, but when we find the courts inconsistently
applying two or more of these theories in the same field of law,
then the situation becomes indefensible.
our second general observation.

All of which leads to

(2) The American Law Institute has performed an invalu
jurists of this country in its "restatement of
the law" projects. Why not undertake a restatement of the legal
effect of a decision of unconstitutionality?
Professor Field's
work would serve as an admirable basis for such a study. Al
though it is dangerous to make political prophecies, we feel that
judicial review is here to stay. If that is true, why should the
courts resent a study by the leading legal lights of the country,
which would attempt to emphasize consistency and fairness in
the exercise of the power of judicial review? We are not overly
sanguine as to the result of such a study, but the importance of
the subject-matter and the caliber of the scholars available to the
able service to the

Law Institute would at least

remove

it from the category of
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organizations have devoted
to less worthy projects.

Great research

"boondoggling."
energy and money

Forrest Revere Black.*

CASES ON CONSTITUTIONAL LAW�by Dudley 0. McGovney.
ond Edition.
The Bobbs-Merrill Company, Indianapolis, 1935.

Sec

Pp.

xlii, 1779.
As our Constitution changes with each successive term of
the Supreme Court of the United States so must our casebooks
change if they are to keep pace. Professor McGovney's first
edition was published in 1930 and while the five years that have
elapsed since then would seem to be but a speck of time, they

enough, and more than enough, to call for the transfer of
many important constitutional decisions from the perishable
advance sheets to the fleeting permanence, if the content of a
constitutional law casebook may be so described, of the bound
are

volume.

For even since the appearance of this second edition
decisions have been rendered that must find a place in any
course in constitutional law,1 and more are in the offing.
The

Constitution that the student learns about will thus depend to a
degree, at least, on the year in which he happens to study it.
If we are to know the Constitution under which we live we must
be prepared to

studying its manifold manifestations
Supreme Court of the
United States. "Drink deep or taste not" is the way Professor
McGovney puts it in his preface and to this it might not be in
and keep on drinking."
appropriate to add
In this constitutional process the task of selecting, editing
and arranging the materials for a casebook become increasingly
exacting. We must teach the Constitution as we find it today,
and perhaps too with an eye on what it may be tomorrow, yet
we must not overlook the rich background of historical develop
ment that has brought it to its present point. And all this must
be done within the limits of a casebook designed for use in a
law school. It is this last requirement that causes the trouble.
The Constitution cannot be fitted into any one pedagogical com
partment. It has a way of cropping up in an increasing numkeep

on

year after year in the decisions of the

"

�

*

Visiting Professor

of

Law, The George Washington University Law

School.
1

United States

Harvey,
stantine,

v. Butler, 297 U. S. 1, decided Jan. 6, 1936, Colgate v.
404, decided Dec. 16, 1935 and United States v. Con296 U. S. 287, decided Dec. 9, 1935.

296 U. S.
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use

made of any

bearing the label Constitutional Law will depend

to

a

degree on the content of the curriculum. Materials must be
apportioned between constitutional law, taxation, administra
tive law and public utilities, to mention only the
principal com
partments. In this process there are bound to be overlappings.
Professor McGovney has ventured far into the fields of taxation
and administrative law.

Both fields are well covered in their
constitutional aspects and until the pedagogical compartments
are better defined in the broad field of
public law this is prob
ably desirable but that there is great need for a redefinition of
this field for teaching purposes seems plain enough. Until this

is done any casebook on constitutional law must pay the penalty
for its breadth of scope and that penalty is, of course, the sac
rifice of thoroughness at some points. Professor McGovney has

accomplished his task in a book of 1779 pages, some 20 pages
shorter than his first edition, but as constitutional law casebooks
go this is not excessive and Professor McGovney makes no apol
ogy for its length.
The second edition follows the pattern of its predecessor.
room for new materials a few major opera
tions have been performed. Thus, some 38 pages of cases that
In order to make

are

the forerunners of

Marbury

ted and the section in the

v.

Madison

commerce

clause

the maritime authority of the United

1<a>

have been omit

chapter dealing with

States

has

also been

dropped.
The most striking change is a new chapter entitled Inde
pendence and Interrelation of Departments in which all the
cases, with the exception of three taken from another place in
the first edition, are new. While the title and contents of this
chapter are new the subject matter is virtually the same as that
of Chapter IV of the first edition entitled Separation and Dele
gation of Governmental Powers. But while the chapter in the
first edition was 32 pages long and was mostly text material
the new chapter is almost three times as long and is devoted
entirely to case material. This alone is enough to show the
current importance of this elusive subject matter. It goes with
out saying that the "Hot Oil" 2 and Schechter 3 cases find their
Ka) 1 Cranch 137

(1803).
Refining Co. v. Ryan, 293 U. S. 388 (1935), p. 420.
3 A. L. A. Schechter
Poultry Corp. v. United States, 295 U. S. 495
436.
(1935), p.
2

Panama
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assortment that includes the Myers

4

and Rathbun cases5 Ex parte McCardle 6 and those two fasci
nating recent cases, O'Donoghue v. United States 7 and Williams
v.

United States.8

read the last two

Ex parte Bakelite

9

is missing but who

can

without turning to the earlier essay on
our system of "legislative" and "constitutional" courts to see
just what it was that caused all the trouble? It would be hard
to find a more interesting trilogy of cases to illustrate the proc
cases

by which dictum

grows into decision

is rejected as being
chapter are well de
signed to acquaint the student with the practical problems of
ess

dictum.

mere

The materials in this

or

new

government that underlie the constitutional doctrines that
in the forefront of the court's

opinions when these matters

are

come

before it for decision.
This book is such

excellent and

an

comprehensive collection

of well selected and well arranged materials that criticism of
detail is apt to be merely an expression of the reviewer's pref
for certain materials as against that of the author. Such
criticism is of doubtful value when the field of choice is so great
and so rich, yet certain features of this collection may be ques
erence

tioned.
on

The materials

taxation

problems

the 14th Amendment.
that

dealing with constitutional limitations
are no cases dealing with
equal protection clause of

extensive yet there
of classification under the
are

This

seems

unfortunate

of these

as

it is believed

important and
vital problem
in the field of taxation.10 It might be said that the equal pro
tection clause is more important in this field today than in some
of its other applications.
It also seems unfortunate that the
some

recent

understanding

cases

problems

is

suggest that classification presents

a

discussion of due process in Railroad Retirement Board v. Alton
This decision will not,

R. R. Co.11 should have been edited out.
4

Myers

5

Rathbun

6

v.

United

States, 272 U. S. 52 (1926), p. 392.
(1935), p. 403.

United States, 295 U. S. 602
7 Wall. 506 (1869), p. 372.
v.

7

289 U. S. 516

8

289 U. S. 553

9279 U. S. 438
10

(1933),
(1933)
(1929).

The chain store tax

,

p. 344.
p. 356.

cases

Tax Commissioners of Indiana

will

come

to mind at once, State Board of

Jackson, 283 U. S. 527 (1931) ; Louis K.
Liggett Co. v. Lee, 288 U. S. 517 (1933) ; Fox v. Standard Oil Co., 294
U. S. 87 (1934) and Stewart Dry Goods Co. v. Lewis, 294 U. S. 550
(1935)
Colgate v. Harvey, supra note 1, will need to be considered. There
is, of course, an abundance of material in this field.
"295 U. S. 330 (1935).
.

v.
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legislative efforts, whether fed

state, along these lines.

It would seem, rather to be a
forerunner of more that is to come and the due
process discus
sion in the majority and minority opinions is bound to
a

play

dominant role in the legislative halls as well as in the
wager of
constitutional battle that must inevitably follow.
We cannot
say today what fate is in store for Railroad Retirement Board v.
Alton R. R. Co.

The narrow margin by which the Act was
annulled suggests that it may run the course of the Lochner
case,12 and in the years to come may find "a deserved repose."
The recent Gold Clause Cases 13 have provoked the insertion
of newspaper reports 14 of the dramatic scene in the courtroom
when these opinions were read. The extemporaneous remarks
of Mr. Justice McReynolds in delivering the dissenting opinion
here preserved, and they should be. If they only add heat
rather than light they at least reveal that sometimes both have
their place in constitutional interpretation and it is not often
are

that

we

have such

revealing evidence

of this.

ney has done well to preserve this for

Professor McGov

us.

Breck P. McAllister.*

LAND OF THE FREE�by Herbert Agar.
New York, 1935. Pp. viii, 305.

The author

paints

gloomy picture

Houghton Mifflin Company,

of

present day America.
standard of expendi
tures regarded as sufficient to supply only basic necessities1
We are now a "modern proletarian, dispossessed, industrial
community".2 "Private property is disappearing."3 "In New
York City, with its savage winter climate, there are 30,000
tenements with no heat and 2,000 with no plumbing that is,
a

Millions of American families

are

below

a

�

12

Lochner

v.

"Norman

v.

New

York,

198 U. S. 45

(1904).

Baltimore and Ohio Railroad, 294 U. S. 240
United States, 294 U. S. 317 (1935) p. 238; Perry

221; Nortz v.
States, 294 U. S. 330 (1935)

(1935)
v.

p.

United

p. 243.

14
*

At p. 253.
Assistant Professor of Law,

Law.
1

P. 43.

2

P. 91.

3

P. 67.

University of Washington School of
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In contrast with this black picture, Mr.
Agar repaints the golden age of American life. According to
him, that age existed 100 years ago, in 1830, when an American
farm was an empire in itself, self-supporting and self-contained,

with outside toilets."4

where the

men were

both farmers and artisans and the

women

were skilled in all the domestic arts, without newspapers, maga
zines, radios, instruments of transportation and communication

but, nevertheless, enjoying

a

comfortable life.

One

is

con

strained to note that these Arcadian delights were enjoyed also
without benefit of sanitary plumbing and central heating plants.

Why did

we

abandon this Eden?

One section of the book

is entitled A

Century of Progress, in which Mr. Agar traces
our development from an agricultural nation to an industrial
community. He has confined himself almost exclusively to the
political ideas of the outstanding presidents. The two basic
institutions praised by the Fathers were private property and
self-government. James Madison opposed the giving of the
vote to men of no property on the ground that they would be
come the "tools of opulence and ambition".
Jefferson believed
in complete political democracy. He thought that all men should
have the vote because he thought all men should have real prop
erty. He abhorred industry and great cities. John Adams and
his son took a moderate view. The ruling class were to be re
cruited from among the comparatively disinterested men of
Hamilton, on the other hand, desired a
middling fortune.
strong nation on the European model. The result of these
conflicting philosophies was mixed. There was a triumph of
political democracy and also one of private enterprise over pri
vate property.
Jackson triumphed over John Quincy Adams.
Under him, "we got adult manhood suffrage (the form of free
dom) without a single step being taken to preserve widely dis
The success of
tributed property (the reality of freedom)".
Lincoln in winning the war and in saving the Union only re
sulted in putting America "in the hands of big business and
big finance". Between Lincoln and Theodore Roosevelt, accord
ing to Mr. Agar, no president arose to require any comment.
Neither Roosevelt nor Wilson accomplished anything of conse
"because Theodore Roosevelt did not understand the
economic evils that underlay the political evils he was trying
to correct and because Woodrow Wilson knew the economic
quence,

evils

only in general rhetorical terms".5

4

P. 100.

s

p. 73.

"The time had

come
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when

private property had to be restored, not protected. Theo
never saw this fact.
Wilson, to judge from a
number of his speeches, was on the verge of seeing it." "The
lesson of modern economic history is this: Where capitalism
means a real system of private property, capitalism means de
mocracy and freedom; where capitalism means a nation of wage
earners and the control of real property by high finance,
capi
talism must end in the tyrant state. The first form of this state
will be Fascism. Later, perhaps, will come the tyrant state of
Marx; but I think the twilight of the West is more probable.
America can do a lot to postpone that twilight if she dares to
try and be a free state, to reject the road that leads toward
tyranny."6
What is the road out of this bog of despair? Mr. Agar first
dore Roosevelt

draws

a

distinction between "Civilization" and "Culture."

ilization is

imitative, the

Civ

of

alien, European,
large
possession
native, American, individual, the possession
of the country side and the small town.
We must return to
the faith of our fathers.
Plutocracy, greed, mass production
must be shunned as the plague.
Self-government and private
property must be reunited. We must return to the self-con
tained homestead of several generations ago where farming
operations were not for profit but constituted a way of life.7
Industry must be decentralized. Not the entrepreneur but the
artisan, the craftsman, the small proprietor must be the im
cities.

Culture is

portant factors in American life.
How can this be brought about?
does not

place

any

responsibility

Fortunately, Mr. Agar
giver. "The first
not simply run to Wash

upon the law

point to make clear is that we must
ington and ask for a lot of new laws. To be sure, before our
task is finished, we shall have to change a few of our laws."8
Recent decisions of the United States Supreme Court should
afford him some comfort. While in previous decisions, the court
had held that mere size is not an offense against the Sherman
Act unless magnified to the point at which it amounts to a mo
nopoly, in United States v. Swift & Company,9 Mr. Justice Cardozo, for the majority of the court, refused to modify a decree
in a suit under the Sherman Act to dissolve a monopoly so as
to permit meat packers to handle certain other foodstuffs, and
�

P. 85.

7

P. 128.

8

P. 262.

9

286 U. S. 114

(1931).
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Standard Oil Co. of New Jersey,10 the same court re
fused to hold unconstitutional a statute of West Virginia which
imposed a heavier license tax on large chains of stores than
in Fox

v.

upon smaller ones.

great political leader who will restore
to America self-confidence, the sense of duty, the will to sac
rifice.11
Strange to say, Mr. Agar concludes his book with a
quotation from an address by Mussolini delivered five years
ago to the Youth Fascists on the Capitoline Hill: "Remember
that Fascism promises you neither honors nor positions nor
gains, but only duty and struggle." In reading Land of the
Free, this reviewer was reminded not of any European dictator
but of a great American philosopher and prophet. In fact, he
was led to reread some of the essays of Ralph Waldo Emerson
The times demand

a

where he found these sentences:
"We have listened too long to the courtly muses of Europe."
"We will walk on our own feet; we will work with our own hands;
we will speak our own minds."
"A nation of men will for the first time exist because each believes
himself inspired by the divine soul which also inspires all men."
"It is

only

as

a

man

and stands alone that I

puts off from himself all external support
him to be strong and to prevail."

see

"He who knows that power is in the soul, that he is weak only
because he has looked for good out of him and elsewhere, and so per
ceiving throws himself unhesitatingly on his thought, instantly rights

himself, stands in the erect position, commands his limbs, works
miracles; just as a man who stands on his feet is stronger than a man
who stands

In the

on

his head."

vein, President Glenn Frank recently urged a
self-discipline of the Puritans as a specific cure
for the desperation and defeatism of both the wealthy and the
President Frank declared: "If the desperation of the
poor.
poor grows great enough, a clever leadership might swing them
to Communism ; if the desperation of the well-to-do grows great
enough, a clever leadership might lead them to Fascism. Des
peration must not dictate our national policy. We must keep
disciplined intelligence at the helm."
same

return to the

Attention should be called to the presidential address deliv
ered before the American Political Science Association in De
cember, 1935, by President Francis W. Coker. His subject was
10

294 U. S. 87

11

P. 288.

(1934).

1086

GEORGETOWN LAW JOURNAL

[Vol. 24

American Traditions concerning Property and Liberty.12 With
in the limits of a few pages, it constitutes a scholarly exposition
of practically the entire ground of Mr. Agar's book. One para

graph of President Coker's address
worthy of quotation:

seems

especially apt and

"I am speaking chiefly as a recorder of ideas and aims, and claim
competence to appraise the probable practical effects of the pro
posed measures. I can see that if the farmer is induced to change his
occupation very extensively from 'commercial' to 'agrarian' farming
that is, to live directly off the products of his farm, sell little to others,
and purchase little from them there may be a danger of a substan
tially lowered living standard for himself and others; and that meas
no

�

�

proposed to secure a wider diffusion of industrial and trading
ownership may fall far short of their objectives."

ures

Mr. Agar is unfair to American business in his failure to
enlightened policies of certain large corporations which

cite the

have made it

possible for their employees to share in the owner
the purchase of corporate stock on easy terms.
While he believes that decentralization of industry is desirable,
he has failed to point out the possibilities of decentralization
which have been made available through the development of
large electric power units. So long as coal was the sole source
of power, it was natural that that industry be centralized within
convenient distances of the mines. The establishment of hydro
electric plants and the improvement in means of distribution of
electric power open new possibilities in the direction of decen
tralization of industry.

ship through

Glenn W. Woodin.*

THEFT, LAW AND SOCIETY�by Jerome Hall.
Pp. xxxv, 360.
pany, Boston, 1935.

This book

provides

a

good basis for

Little, Brown and Com

common

understanding

and joint action upon the part of lawyers, economists, political
scientists, sociologists, psychologists and others professionally

Here will be found no attempt
compartmentalization of thinking in which each profes
sional group usually indulges. Much has been written on the
subject of larceny, most of it from a highly legalistic point of
trained for work in this field.
at that

12
*

American Political Science
Member of the Bar of New

Review, February, 1936.
York; sometime District Attorney of

Chautauqua County, New York: former Mayor of Dunkirk, New York.
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view; which while protesting the artificiality and lack of logic
so plainly apparent in its common law development, nevertheless
assumes the inevitability of the structure and its adaptability
Professor Hall assumes
to present day conditions of life.
neither. He inquires into the economic, political and social con
ditions out of which came the anti-social conduct stigmatized,
by the common law and the acts of Parliament, as larceny, em
bezzlement, larceny by trick and obtaining money by false pre
tenses.
He reviews the modern legislative developments which
relate to the misappropriation of property, and suggests further
lines of development calculated to make the law more effective
as a means of social discipline.
Our methods of crime-cure

are

as

antiquated

as

the old

disease-cure methods of bloodletting and poulticing. What are
the alternatives? The answers to that question are just as diffi
cult and just as deserving of scientific research as have been the
answers which medical doctors have found for the causes and
cures

typhoid, malaria, yellow fever, diphtheria and small

of

pox.

When the time

comes

for

intelligent work in the field of

crime prevention which every intelligent person, who has stud
ied the subject, knows is the most vital phase of the problem
�

then the ground work must be done by such
as this.
What are the causes of theft?

of crime control

�

research

They

investigations

are as

children.

varied

What

as

are

the emotional wants of men, women and
cures of theft?
Arrest, punishment,

the

imprisonment? If these cures were adequate then the very
tendency toward theft should have been uprooted from the
nature of

men.

One of the important keynotes of the book is struck in the
opening sentences of a chapter entitled The Function of Tech

nicality and Discretion

in Criminal Law

Administration, where

the author says:
structure and the social problems with refer
designed, gaps open; lag sets in. The changes
called for are too frequent and varied for legislation.
Accordingly,
the problem of administration is fundamental and constant.
Only by
its study can one appreciate how a penal code which is eminently dis

"Between

ence

a

to which it

legal
was

ordered within its

usefully."

i

P. 68.

1

own

confines

can

contrive to survive and to function
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In order that fundamental and constructive work
may be
done by modern legislators and their advisers in
reconstructing
the criminal law to fit modern conditions and to
integrate it

properly with the administrative structure and the procedural
machinery through which it must operate, research of the char
acter which has gone into this study must be done for each
crime and each category of crimes.
In that sense Professor
Hall's book may be regarded, properly, as a pioneering job.
Moreover, it sets a high standard. He has made good use of
available material. Only by calling in experts in related fields
and by supplementary research, can better results be produced.
Here is a book of great value also for student use. Larceny
is, uniformly, given large consideration in courses in criminal
law. This being true, the instructor who wishes to introduce
his class to the collateral background of history, sociology, psy
chology, economics and political science, can use this volume
to good purpose.
Both as it concerns the historical situation
hinted at in the classroom and as it concerns modern modes of
life which vitally condition present day administration, here
is

collection of material in convenient form.
no other category of crimes could be used

It is

probable
effectively
for instructional purposes along the lines indicated. However,
it is not a safe book for that type of student who is searching
for certainty and definitiveness in the law. It reveals, continuingly, compromises between the law in the books and the prac
tical ways of life.
It is concerned with the activities of police,
prosecutors, judges, bankers, insurance companies. It reflects
the growth of new forms of crimes, as new business and eco
nomic conditions develop, and indicates the need of new admin
istrative and judicial methods to meet new problems.
Briefly stated, the book begins with an historical analysis
a

that

more

It then proceeds
consideration of contemporary problems as revealed in the
receipt of stolen property; the use of rewards as a method of
recovery; the disposition of stolen property; the place of the
insurance company and of protective associations; the various
of the law of theft and of its administration.

to

a

types of automobile thefts; uniform state legislation; federal
legislation in the field of interstate crime; proposals for indi
vidualization of treatment to take care of different types of
criminals; a proposal for administrative disposition of large
numbers of petty thefts by special courts or boards created for
this purpose and by supervision of such malefactors, presum
ably in the manner of well organized probation departments.
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appendix of thirty-five pages is devoted to The Carrier's
This, too, is a very useful chapter for law students, set
ting out, as it does, in brief space a very readable analysis of
An

Case.

the facts and the law of the

case

; the social and

economic back

ground which produced it; the problem which presented itself
to the judges; their efforts to produce a result, acceptable to the
owners and traders of property and at the same time consistent
with the principles and rules established in earlier cases; the
commentaries of modern writers upon the case and its im
portance in the development of the law of larceny.
Justin Miller.*

FOUNDATION GUIDE FOR PAYROLL TAXES�by William KixMiller.
The Foundation Press Inc., Chicago, 1936.
Pp. viii, 264.

in

In the United States the idea of social insurance parallels
interesting manner the earlier movement for workmen's

an

compensation acts.
were

enacted in 1910

When the first state compensation laws
they were, as Professor Ogburn has cal

culated, about fifty years overdue. The number of accidents
which occurred in industry during the year 1870 were of suf
ficient magnitude to indicate that that year was hardly too soon
to have

promulgated workmen's compensation insurance. The
present Social Security Act,1 which was signed by the President
on August 14, 1935, represents a similar cultural lag.
Indus
trial development in the United States began to get materially
under way after 1850 and the periodic economic crises which
accompanied its growth should have pointed to some state form
of unemployment regulation by 1870.
European countries
awoke to the problem decades before it was considered in the
United States.
The first European workmen's compensation
and social insurance acts were passed in the '80's.
Social in
surance in European thought needs no defense; in the United
States the principle of the workmen's compensation law has
now been accepted, but ahead of social insurance lie storms sim
ilar to those which almost foundered the workmen's compen
sation laws of 1910-12.
Since the passage of the Social

studies designed to state the
*

case

Security Act

a

number of

for the Act have been put

Chairman, the Attorney's General Advisory Committee
Dean, Duke University School of Law.
149 Stat. 620, 42 U. S. C. A. �� 301-1305 (1935).

sometime

on

Crime ;
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Mr. KixMiller's little volume is intended

as a guide
employer and employee in the operation of the Act, and
as an aid to the lawyer in its
interpretation. There is a dis
tinct need for such a volume, although its place is filled to some
extent by the loose-leaf services with which he cannot, of
course,
hope to compete on such matters as the prompt reporting of
decisions, administrative rulings and amendments of the law.
Mr. KixMiller's plan is to issue the volume
annually. Its value,
compared with that of the services, lies in the large amount of
personal interpretation which Mr. KixMiller feels free to con
tribute ; it should be noted, however, that the standard services
on the Social
Security Act have departed from the general prac
tice of reporting only official interpretations and have included
a fair amount of editorial
interpretations.

to the

Mr. KixMiller's volume covers unemployment
compensation,
Federal old age benefits, general welfare grants, records and
forms, and reprints of the Act, the two model state Acts, and

the

Treasury Regulations. He includes also a brief upholding
constitutionality of the Act, some parts of which, however,
require restatement since the recent decisions in the Constan-

the

tine

2

and Hoosac Mills

stitutionality
doubt

3

He does not consider the

cases.

con

of the model state Acts

although there is grave
jurisdictions.4 Mr. KixMil

to their

validity in many
apparently also felt that the volume's usefulness to em
ployers would be augmented if he included a discussion of
devices by which the social security tax might be avoided.
Accordingly, after fortifying himself with a quotation from
as

ler

Mr. Justice Holmes in Bullen

Wisconsin

5

on the difference
between tax avoidance and tax evasion, he suggests several
methods for minimizing or avoiding the tax. All of them, how
v.

ever, with

one exception, relate to small enterprises, and would
inapplicable to large concerns. The exception applicable to
an extensive enterprise involves the minimization and not the
avoidance of the tax.
Mr. KixMiller suggests that a hotel,
which has been requiring employees to furnish their own uni
forms, can minimize the amount of the tax by supplying the
uniforms itself, retaining title and lowering wages in an

be

2

United States

3

United States

Constantine, 296 U. S. 287 (1935).
Butler, 297 U. S. 1 (1936).
4
Epstein & Malisoff, Some Constitutional Obstacles to Unemployment
Insurance (1935) 9 SOCIAL SECURITY 3.
5 240 U. S. 625
(1916).
v.

v.
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Mr. KixMiller adds that

"any

number of ideas along this line should suggest themselves to the

employer."
Mr. KixMiller's little volume is

a

useful

one

into which he

has compressed a considerable amount of information.
are some minor inaccuracies
such as the notion that
�

tems of insurance obtain in the Soviet Union

There
no

sys

but the book

�

as

whole, when the speed with which it was prepared is consid
ered, represents a helpful addition to the literature on the
Social Security Act.
a

Huntington Cairns.*
THE INTERNATIONAL PROTECTION OF LABOR�by Boutelle Ells
worth Lowe.
The Macmillan Company, New York, 1935. Pp. lxxiii,
594.

Although this book is replete with tables of congresses, bi
partite labor treaties in chronological order, and statistical
data, it is by no means a dull treatise on an ever increasingly
important present-day problem. The book, consisting of some
667 pages, 73 of those pages being devoted to introduction, is
divided into two main parts.
The first deals with the early
movement for international labor legislation and its relation
to the United States; the second with early international labor
legislation. Following the second part is an exhaustive bibli
ography of 55 pages and a supplement including a table of con
gresses from 1864 on.

While the book has been subtitled International Labor Or
and Law, it is of little practical use to the

ganization, History

practitioner of law. Primarily, it is an historical, socio
and analytical treatment of the subject. It is an excel
lent review of the progress of international labor legislation and
gives a general survey of that subject-matter. For those who
have not the time nor the opportunity to examine the sources,
it will be of great value. It seems strange to the reviewer, how
ever, that although the author has extensively reviewed the
works of those men who are responsible for what progress has
been made, he makes no mention of Pope Leo's Encyclical Rerum
Nbvarum. The encyclical is too widely studied and quoted to
day to be ignored in any book dealing with the rights and pro
mere

logical,

tection of labor.
*

Lecturer

on

Taxation, University of Maryland School of Law; author
(1935).

of Law and the Social Sciences
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The reviewer would have preferred that the author had al
ways given the names of the countries represented at the labor
congresses.

The work would likewise have been

the author not

data

on

so

often referred the reader to

the enactment of

more

useful had

periodical for
labor legislation by the States, but
a

rather had set forth the information in the text.

The space allotted to the discussion of the New Deal and
(two pages of text) is inadequate, especially in view
of the fact that the forty-eight states being sovereignties fur
nish a proper subject-matter for international labor protection.
Labor

In

spite of the few complaints which the reviewer has made,
genuinely regard the work as a most valuable addition
to labor literature and in particular to its economic and socio
logical background.
he does

Lawrence F. Daly.*

THE TERMINATION OF MULTIPARTITE TREATIES�by Harold J.
Tobin.
Columbia University Press, New York, 1933. Pp. ii, 321.

As Professor Garner
the world is

appropriately points

out in his fore

knit together by a network of treaties,
with almost every variety of subject, that such a sci

word,
dealing
entific study
erations

as

as

so

this is well

well

as

justified from high practical consid
those of scholarship.

Mr. Tobin for convenience sake divides

multipartite agree
categories: first, the great law-making
treaties, designed to secure uniformity of conduct in interna
tional society at large; second, those treaties which set up differ
ing obligations for the several parties; and third, those which
conclude a general war, like the treaty of Versailles, which par
take of the characteristics of both the earlier categories. Obvi
ously, in treaties of the legislative type their design is not de
feated by the termination of one or more provisions or the
withdrawal of one or more parties, a fact which does not hold
true of the second type. Such in brief is the new basis of classi
ments into three main

fication which the author offers as preferable to that of the older
publicists. The chief object has been to discover the intention
of the parties rather than to predicate rules on any certain ex
ternal events; in the belief that the former affords the surer
test, for where the law is clear on the effect of events, there is
*

Professor of Labor

Law, De Paul University College of Law.

a
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presumption of intent

to

comply; and where it is not, actual

intent is the only guide.
Mr. Tobin considers termination of treaties in

wartime, at

hostilities, by denunciation after notice, and by
superseding treaty. He devotes a chapter each also to termina
tion of parts of treaties, and to conference procedure for ter
the close of

mination.

Space permits

an

examination of

only

a

few of the

conclusions reached by the author in these chapters. He finds
that war has generally the effect of suspending multipartite con
ventions in so far as they concern direct relations between bel

ligerents but not as between neutrals, a generalization subject,
however, to numerous exceptions depending on the subject mat
ter and how it is affected by war, and on the intention of the
parties, whenever the last, which is seldom, can be ascertained
in advance.
are

War is

so

loath to indicate in

unforeseeable in its conditions that states
a

treaty

any intent

as

to its

suspension ;

it must suffice to know that they are inclined to uphold measures
of international technical regulation and private rights and to
construe political matters strictly. Whether after the close of

hostilities treaties in effect before the war but suspended in
whole or in part during its course revive and continue in effect
until

validation, abrogation or amendment by the peace con
a question which seems to have received little consid
eration before 1919. But even now Mr. Tobin can say only that
states "appear not to be prepared to adopt any general theory
concerning the effect of war on treaties," and to treat the ques
tion of treaty-survival as one of policy rather than of law. The
nature of the peace conference affects the problem, as does also
ference is

the nature of the treaties.
In discussing termination by denunciation, it is pointed out
that where differing rights and obligations are set up, unilateral
denunciation is not likely to be provided for, and if it is, that
the act releases the others. Again, however, where the subject
matter is technical, the withdrawal of one or two states is less

apt to terminate the treaty. Where need of changing the stipu
lations of conventions is apparent, but larger participation
makes the attainment of unanimity difficult, a problem arises
which is met in technical treaties by revising conventions bind

ing only on those accepting the revision. No general rule on
the necessity of unanimous consent obtains. And even where
differing rights and obligations are involved, those most con
cerned in revision have

proceeded with

it where actual oppo-
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sition was not to be expected.
Obviously the termination of
parts of treaties is fraught with difficulty as it is next to im
possible to determine with any exactness the interdependence
of a treaty's clauses, of the quid given by one state for the quo
of another. The peculiar characteristics of the revisory confer
ence
confined
almost entirely to technical treaties are
�

�

touched

on.

Mr. Tobin offers three ways out of the uncertainty which
envelops the subject of multipartite treaty termination:
first, by accepting termination in certain circumstances as due
now

to the

operation of international law; second, by including

pro

visions for termination when drafting; and third, by establish
ing recognized methods of adaptation to changed situations.
His discussion on treaty revision is both suggestive and valuable.
The volume appears under the aegis of Professors Jessup,
Hyde and Chamberlain, and is a contribution to scholarship
worthy of Columbia University's School of Public Law.
Mangum Weeks.*

"CAN WE BE NEUTRAL?" by Allen W. Dulles and Hamilton Fish
Armstrong. Harper and Brothers, for Council on Foreign Relations,
�

Inc., New York, 1936.

Increasing

war

Pp. 191.

clouds in the rest of the world have inten

people to keep out of any pos
problem of neutrality has been
angles: the Nye Committee has inves

sified the desire of the American

sible future world conflict.
attacked from various

The

tigated the commercial, industrial and financial activities in this
country during the period of our neutrality in the last world
war with a view to ascertaining what influence these activities
had in bringing, about our participation in that conflict and
how we could avoid once more being drawn into any future
The Foreign Relations Committee of the Senate
world war.
and the Foreign Affairs Committee of the House in collabora
tion with the State Department have been giving their earnest
consideration to the bill which became the Neutrality Act of
1936 on February 29.
Can We Be Neutral? is therefore most timely. Its authors
Mr.
are exceptionally well qualified to write on this subject.
Sometime Assistant Solicitor, United States Department of State;
Attorney, United States Board of Tax Appeals.

*

now
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Dulles has frequently served the Government in important
He was a member of the American Delegations at
the Paris Peace Conference, the International Conference on

capacities.
Arms

Traffic, the Three Power Naval Congress, and the Dis

armament Conference.
Mr. Armstrong is the Editor of Foreign Affairs. He is also
Wars?, Hitler's Reich, The New

the author of Europe Between
Balkans, and other works.

practical book, written in simple, straightforward
pretend to be a historical survey nor a
detailed technical analysis of all the problems connected with
neutrality. It aims as concisely and simply as possible to an
swer the question of the American people: "How can we stay
out of war?"
In the words of the authors, "This volume at
tempts to give the pros and cons of the various courses open
to the country, viewing these in the light of past experience,
in their relation to the larger problem of world peace, and
above all with reference to their practicability and expediency."
They start with the premise that the American people have
"an overwhelming desire to remain at peace with the rest of
But they point out that neither in 1812 nor in
the world".
1917 were the American people "willing to pay the price of
peace, either in loss of trade or diminished national prestige".1
They reach the conclusion that neutrality is policy not law
and they use the term in the sense of "that policy which a coun
try at peace adopts toward countries at war".2 After a rapid
survey of the failure of our neutrality policy both in 1812 and
in 1917 they analyze the Neutrality Act of 1935, which is now
continued in the Neutrality Act of 1936 with certain addenda,
the most important of which forbids financial transactions with
belligerent governments.
To the question "Why did Congress turn to the extremely
complicated and contentious problems of neutrality at the fag
This is

language.

a

It does not

acrimonious session and in torrid

summer weather?"
"Mussolini's menacing attitude toward Ethiopia
showed that a war would probably be in progress before Con
gress reconvened in January 1936 and by common consent the

end of

they

an

answer:

American people wanted nothing to do with it."3
summarize some very interesting proposals of
ip. 1.
2

P. 9.

3

P. 44.

The authors

Mr.

Charles
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Warren in

an article published in Foreign Affairs in
April,
Mr. Warren had been Assistant Attorney General in

1934.4

the Wilson administration and had had much to do with the
question of neutrality prior to our entering the World War.

The authors then examine in greater detail what limitations
should be placed upon the activities of our citizens when a war
is in progress abroad. Their conclusions are divided under two

headings (1) avoiding war, and (2) maintaining peace. Under
the first heading they favor restricting American travel on the
ships of belligerents and on any ships entering a war zone,
authorizing an embargo on arms shipments to belligerents.
Belligerents should be prevented from floating loans in this
country. The authors prefer the policy of "trade at your own
4

This summary is here published in extenso as it
an epitome of the whole problem of neutrality:

P. 54.

venient form
1. Take
use

control of all

over

gives in

con

high-power radio stations, and forbid the

of radio instruments by any foreign ship in our ports or waters.
2. Forbid the sale of arms and ammunition to belligerents.
3. Even if all such sales

are not prohibited, at least prohibit their ship
vessels; further, forbid American citizens to travel as
crew on any ship, belligerent or domestic, carrying arms or

ment in American
or

passengers
munitions.

4. Forbid the entrance into

for offense

our

ports of merchantmen armed either

defense ; and forbid American citizens to travel

on such ships.
ship of a belligerent nation which permits
its ships to fly the American flag for purposes of deception.
6. As a preliminary measure, revise present treaties so as to be free
to forbid prize ships from being brought into our ports.
7. Bar American ports and waters to all foreign submarines; and for
bid the aircraft of belligerent nations to descent on or pass over American
territory.
8. Oblige merchant ships of belligerents in our ports at the outbreak
of war to leave within a specified time, on pain of being taken into custody
until such time as they desire to clear.
9. Forbid the use of our ports as bases for the supply of food and
coal to belligerent warships on the high seas; and in general forbid
entrance to our ports and waters of any ship of a belligerent which shall
have violated the law of neutrality or our statute laws, as well as forbid
clearance to any ship, domestic or foreign, owned by any corporation or
or

5. Close

our

ports to

any

person which shall have committed such a violation.
10. Consider merchant ships chartered or requisitioned

governments
remain in

by belligerent
supply ships of their navies, and intern them if they
waters longer than international law allows for belligerent

as

our

vessels.
11. Forbid loans to belligerent governments by private citizens.
12. Forbid not only recruitment for belligerent armies, but also the
collection here of foreign reservists; and forbid enlistment of American
citizens in the armies of belligerent countries.
war
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risk" rather than the "cash and carry" policy which they con
sider would be extremely difficult to administer. The reviewer
is inclined to the belief that much is to be said in favor of the
"cash and

carry" policy.

It minimizes the

possibility

of seizures

of American goods and ships, which even under a policy of
"trade at your own risk" might arouse the anger of the Amer

people and finally draw them into the

ican

war

which they had

wished to avoid ; it would preclude interference with any block
ade established by members of the League of Nations against
aggressor and

equally important, it would prevent to a large
degree
general disruption of our economy. Finally, it is not
perceived why such a system would be so difficult of application
clearances could be refused to American vessels proceeding
to ports of the belligerents or of contiguous neutrals and goods
consigned to belligerents and contiguous neutrals would only
be allowed export licenses if shipped on foreign bottoms.
The authors support the view that the Executive should
have the discretion to determine the time when embargoes
should be imposed and the articles they should cover.
They
do not propose discrimination as between belligerents. Yet they
do not consider the Kellogg-Briand Pact dead and therefore sug
gest that "new neutrality legislation should recognize the possi
bility of a special procedure if we considered that one of the
belligerents had gone to war in violation of its treaty obligations
towards the United States, i.e., in disregard of its obligations
under the Briand-Kellogg Pact not to resort to war as an instru
ment of national policy".5
They deprecate a sweeping and
on
all
commodities
and goods which in
mandatory embargo
their estimation "would produce monstrous results in most of
an

a

�

the

wars

which

would

are

conceivable and in which the United States
Under the heading of Maintaining

to be neutral."6

hope
they point out that at best the various methods suggested
for keeping us out of war are palliatives and that "the only sure
way for the United States to escape entanglement in foreign
wars is for there to be no wars".7
In their view "the duty to
help prevent wars is not primarily one which the United States
owes to other nations.
It is a duty which we owe to ourselves
and which our Government owes to its people," and they con
clude : "But no neutrality legislation can give us the advantages
Peace

6

P. 115.

6

P. 117.
P. 117.

7
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of an isolation which does not in fact exist. We are not a planet
by ourselves, but only a continent between two oceans no longer
so wide as they were when in the
past we fought on them in
defense of our asserted rights of trade and the lives of our

citizens."8
There is much to be said for the point of view expressed in
the concluding paragraph of this book.
It is only to be re
gretted that the authors did not discuss at greater length just
what the United States

can

do to ."turn the balance in favor

of

peace". It may be recalled that the United States actively
cooperated in the general disarmament conference at Geneva,
that it collaborated with members of the League to seek a solu
tion of the Sino-Japanese dispute, that it evinced great interest
in connection with the Laeticia dispute and the Chaco War and
that any failure to reach a satisfactory conclusion in the case
of certain of these international conflicts cannot be fairly
ascribed to inaction on the part of the United States.
The
United States has also initiated policies of its own such as the
trade agreement program and the policy of the good neighbor
with special emphasis on our relations with other American
republics. As Professor Philip C. Jessup has well said:
"If the other Governments of the world believe that peace could
by the acceptance of existing American offers,

be further stabilized
express

or

implied, the road is

open and

they

may take the initiative."

9

of 1936 expires on May 1, 1937, by its
expected and hoped that between now
and then public opinion in the United States will have reached
certain definitive conclusions enabling the Government to go
further in the path of legislation to keep us out of future wars.
It is to be hoped that as great a number as possible of our citi
zens may have an opportunity to read the volume under review
which they should find of great assistance in clarifying this
undoubtedly complex problem.

The

Neutrality Act

limitation.

own

It is

Francis Colt

tive

s

p. 120.

a

Jessup, International Security

(1935)
Treaty Division, Department

Action
*

Peace

Wolf.*

The American Role

�

for

de

.

of State.

in

Collec
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PRISONS AND A CHANGING CIVILISATION�by M. Hamblin Smith.
John Lane.

The Bodley Head,

Ltd., London, 1934.

Pp.

x, 150.

Imprisonment of human beings by human beings is a dra
matic phenomenon. Does it merely reflect "man's inhumanity
and thus distinguish the king primate from the other
to man"
animals? Or does it rest upon grounds that are intellectually
defensible? May it indeed be some index of that human aspira
tion which imparts to an otherwise infinitesimal speck of proto
plasm clinging to a grain of dust, that awe and dignity which
justifies suffering even that inflicted upon fellow men?
�

�

The booklet here reviewed offers little to specialists who have
dedicated themselves to the solution of these problems. As part
of the publishers Twentieth Century Library, it was written for
the "intelligent man or woman."
Hence there is no occasion
for a critique from the specialist's point of view. The purpose
to inform the lay public
is assuredly a commendable one.
And, like many English scholars learned in the art of expres
sion, the author discharges it with notable skill. The need for
an enlightened public is obvious to any who have attempted
social reforms
and especially in regard to treatment of crim
inals.
Yet the American scholar allows movie director and
journalist and sensationalist to fill the public mind with mis
information that retards application of available knowledge.
This book consists of a history of prisons
chiefly in Eng
land, and of discussions of imprisonment as retribution, as de
terrent, and as a reformatory agency. A number of inaccura
cies which would seriously mar strictly professional work, may
be condoned in a popular presentation. On the whole, the book
reflects wide reading and thoughtful analysis of the problems
undertaken. The author's discussion and advocacy of centrali
zation of authority over prisons and his proposals for reform
are especially interesting.
Even though specialists in the field
may query the author's occasional dogmatism, they will find
here a competent brief summary of modern penology by a well
known psychiatrist.
The book contributes to the formation of
�

�

�

�

intelligent public opinion on matters of vital importance. It
should stimulate American scholars to undertake similar pub

an

lications.

Jerome Hall.*

?Professor of Criminal Law and

Criminology,

versity Law School; author of Theft, Law
in this
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OVER THE HEADS OP CONGRESS�by Dorothy Frooks.
son and Sons, New York, 1935.
Pp. xi, 124.

The purpose of this book suggests

a

Thomas Nel

rather wide range of

subject-matter and interest: "to define again the powers of
Congress, to demonstrate wherein they have yielded to the Exec
utive
to review some of the major laws
and to pro
pose needed legislation to insure a greater degree of justice for
the common citizen; to expose some of the ineptitudes in the
methods employed to punish and prevent crime; to point out
inequalities in our systems of taxation and to offer, we believe,
salutary reforms ; to try to clarify the much-discussed currency
problem and to show its relation to price values, wage scales
and our economic system," etc., etc.
Since each of these topics would probably require volumi
nous treatment, it is easy to judge how shallow and superficial
is the discussion of them all in a primer of 120 pages,
One
quotation may be taken as typical: "Either the New Deal, no
matter into what collective or socialistic fields it was leading the
people, was an unmitigated blessing, or it was a monstrous
perversion of law, order, justice and common sense." And
because Secretary Wallace suggests that we must choose be
tween nationalism, internationalism, and a middle course, the
author concludes that "he in effect seems to be enforcing
...

.

.

.

.

.

.

doctrine of what is called abroad the 'Totalitarian State,' or
the rule of one central government which reduces the powers
of the forty-eight states to robot functions, and sweeps under
one control powers and virtues never possessed or claimed in
America before."
No doubt Mr. Wallace has made mistakes
both of policy and administration, but he would probably be
surprised to learn of the alien intentions attributed to him
simply because he is attempting to deal with a none-too-new
farm export problem.
a

Here and there one will discover golden nuggets in this mass
of undigested criticism.
In certain specified cases it is true
that "the process was act first, define constitutionality after
wards." Excessive taxation is an undoubted abuse and an evil
for which all the people will pay. And the quotation from John
W. Davis is excellent: "Unless a Federal statute can cling to
some constitutional grant of power it is no statute at all but
rank usurpation." Nor do we need any labored proof that there
exists a crime problem in the United States. What is needed
is an orderly, logical, fair-minded discussion of these issues.
How much of this is discernible in Over the Heads of Con
gress may be inferred from the final sentence :
"How long, 0 Catiline, will you abuse our patience?"
�

Joseph Francis Thorning, S.J.*

*
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FEDERAL INCOME TAX HANDBOOK, 1935-1936�by Robert H. Mont
The Ronald Press Co., New York, N. Y., 1936. Pp. 1034.
gomery.
FEDERAL TAXES ON

ESTATES, TRUSTS AND GIFTS, 1935-1936�
by Robert H. Montgomery and Roswell Magill. The Ronald Press Co.,
New York, N. Y., 1936. Pp. 458.

If the fact were not already too painfully apparent to most
of us, the appearance this year for the first time of the annual
edition of the Montgomery Tax Manual in two volume form is
further indication of the frenzied expansion of tax law. All
aspects of the Federal Income Tax Law, save the taxing of
income from estates and trusts, are dealt with in the larger of
the two volumes.
The Federal Estate and Gift Tax Law, as
well as the law respecting the taxation of income from estates
and trusts, is the subject matter of the second volume, the
authorship of which is the collaborated effort of Mr. Montgom
The scheme of bringing together
ery and Professor Magill.
under one cover all the tax problems, whether income, estate,
or gift, affecting trusts, is a happy one, particularly so for the
individual whose chief interests are centered upon the trust
estate. This second volume carries over the distinctive features
of the Montgomery Tax Manuals, including the black type
method of the hornbooks, which is used to set forth in bold
relief the precise language of the particular taxing provision
now in effect, followed in text of lighter type by the pertinent
regulations, with court decisions bringing up the rear, and the
whole rounded off by a well-planned, comprehensive index, so
essential to a work of this kind.
These, and other features of Mr. Montgomery's manuals,
need no introduction to the professional public, however. This
being their sixteenth consecutive appearance, they have become
an annual experience among tax men, who have grown to look
forward to them much as one looks forward to next Sunday's
newspaper with the solution of this Sunday's crossword puzzle.
And, thanks to the seemingly inexhaustible capacity of the leg
islature to devise new tax patterns, and the indefatigable talent
of the courts to scramble old ones, it is quite assured that we
shall be in need of these periodic efforts at solution for many
The ink was scarcely dry on the preface to the
years to come.
volume treating of estates and trusts, wherein the authors
speak of the growing necessity of finding new methods of prop
erty disposition to take the place of the traditional revocable
trust, before the United States Supreme Court dealt the putaway blow in Helvering v. City Bank Farmers Trust Co. (296
U. S. 85 [1935] )
And White v. Poor (296 U. S. 98 [1935] )
decided the same day as Helvering v. City Bank, gives the victim
little more than a ten second respite in which to be counted out
.

by Congress.
Speaking of prefaces,

,

one seeking relaxation from the te
dium of tax work can not afford to miss that afforded by the
preface with which Mr. Montgomery introduces the volume on
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the Income Tax. Speaking of those in Washington, he says in
part (but only in part; the whole is really much better) :
"Isn't it silly? It can't last because those who are telling us how
eat, sleep and work have no intention of living their own lives as
they would have us live. They have no intention of giving up their
own fortunes.
They expect to continue to live on taxes and in airconditioned offices and homes as they are now living and they expect
us to pay more and more taxes in order that they may spend more
Is there anyone in Washington who practices what he
and more.
preaches? The kitchen in the White House is being air-conditioned
and enlarged at a cost of $150,000!"
to

One who has experienced a Washington summer could quar
rel with Mr. Montgomery on the score that the taxpayers'
money might stand much less chance of careful disposition in
the irritable hands of officials deprived of air-conditioned sur
roundings. But the taxpayer (and the taxpayer's lawyer) is
not likely to quarrel with the author's avowed purpose of devot
ing his respected abilities to the task of pointing out methods
by which taxes may be lessened and avoided. One can not help
wondering, though, how long the patience and energy of the
loophole pointer can outlast that of the loophole plugger. For,
as the authors say, "The Treasury may not kill the goose that
lays the golden egg, but it is certainly giving it a good run
across the country."
Outnumbering the pointers as the pluggers do, it seems merely a matter of time until the goose hangs

high.
Frank C. Nash.*

LAW AND POLITICS�by The Right Hon. Lord Macmillan. Cambridge:
at The University Press, New York, The Macmillan Company, 1935.

Pp. 34.
In the Henry Sidgwick Memorial Lecture delivered at Newnwith great
ham College, Cambridge, Lord Macmillan sketches
clarity and brevity the serious threats to individual liberty
involved in the autocratic governments of the day. Of politics
the author adopts, not the "scurvy diversion of the rabble" defi
nition of George Jean Nathan, but the Aristotelian one which
makes of it an integral part of ethics. Although morality is
generally a personal matter, the modern State impinges upon
the individual in so many ways that his conduct cannot be said
to be completely his own.
Forty years ago, when Sidgwick wrote, he indicated the
break-down of laissez-faire and the increasing penetration of
government into the daily lives of its citizens. In his analysis
�

�

*
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permissible extent of this penetration lies Sidgwick's
present-day importance. It is pointed out by the author that
extremity in social legislation may breed evils as vicious and
costly as extremity in laissez-faire.
In one sense law is merely the means by which the states
man gives effect to his policies.
But in its best and truest sense,
it is, and should be, the guiding light of policy. Law protects
liberty man's most prized possession and it enforces justice
his most perfect attribute.
Economic injustice presents the
perplexing problem of modern politics. Considered in this re
spect, that law is just which insures an equality of economic
opportunity. But as man does not live by bread alone, it is of
equal importance, at least, that his soul be not enslaved. Here,
the law cannot serve its function of preserving personal liberty
of the

�

�

�

if the form of government is based upon unsound and treach
erous political theories.
To this extent representative democ
racy has proved its superiority as the limitations which do exist
thereunder are self-imposed and, by the same token, may be
removed by the will of the majority.
By presenting the problem of freedom vs. organization Lord
Macmillan has performed a valuable service.
He has accom
plished his task of stirring far more questions than he has
answered.
Edward S. Gall.*

THE CITIZEN AND HIS GOVERNMENT�by Alfred E. Smith.
&

Brothers, New York, 1935.

Harper

Pp. ix, 264.

Few men now living are as well qualified to write "a book
about the mechanics of government" as is former Governor
Smith.
Process server, committeeman, district leader, alder
man, assemblyman, sheriff, governor for four terms, he has
the background which imparts to his book a note of reality
and practicality seldom found in similar works.
Salient fea
tures of city, county and state government
and many of them
might well be applied to the national set-up are set forth in
the intimate, pungent manner so familiar to those whose mem
ory extends back to the days of Mr. Smith's incumbency at
Albany, and to the campaign of 1928. The chapter on The
Public Purse is probably as clear and simple an exposition of
taxation as could be written. If "the man at the bottom rung
of the ladder," as Mr. Smith says, were to realize that he is
the man who really pays the taxes apparently assessed against
the "higher-ups," his interest in the uses to which tax-money
is put would become a matter of real concern to him.
And
proposals and recommendations for removing from the govern
mental machine "the vast amount of superfluous laws, of red
tape, of duplication and inefficiency that continue to make gov�

�

*

Member of the Bars of the District of Columbia and of the State of
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eminent more than twice as extravagant and half as swift in
its operation as comparable operations of private business"
would be more quickly effectuated.
M. P. S.
SOCIAL SECURITY IN THE UNITED STATES by Paul H. Douglas.
Whittlesley House, New York, 1936. Pp. xi, 384.
�

Professor Paul H. Douglas of the University of Chicago
has performed a distinct service to the student and the layman
in the writing of his latest contribution to the field of social
economics. It is a summary in one short volume of the hitherto
scattered mass of information on the various subjects embraced
in the Federal Social Security Act of 1935, together with an
analysis of the theory and purpose of the Act. Previous to the
publication of this work it was necessary to search the volumi
nous
hearings of the House and Senate committees, the
Congressional Records and a multitude of treatises and texts
covering the whole field of social security in order to get
any conception of the scope and historical background of the
legislation proposed or enacted. Most of these other publi
cations, too, have had the disadvantage of being out of date
even as they were released by their publishers, so great has
been the speed of social and legislative changes in the recent
past. While on this point of up-to-date-ness it may be appro
priate to quote a footnote to the author's discussion wherein
he upheld the constitutionality of the Act: "This chapter was
in i the case of the
before the decision
written;
Agricultural Adjustment Act. It is obvious from that deci
sion that severe restrictions may be imposed by the Court
in the future on the spending power of Congress." His chap
ter Administrative Features 6f the Act should be very useful
to lawyers and business men, both of which groups are con
fronted with some very real problems under the Act and the
companion State legislation certain to be enacted. Part III
of the book, entitled What Lies Before Us, is a well reasoned
statement of the viewpoint of a genuine student of the sub
ject, and has the advantage of being written with the im
portant experience of history firmly in mind.
Particularly
well rounded is the discussion of the effect of the Federal Annu
ity Plan upon private pension plans, which by the Act are indi
rectly terminated. The conclusion, for which the author gives
convincing argument, is that the private plans are ineffective
when most needed, because non-compulsory, and therefore must
give way to the greater efficiency and reliability of the Federal
system. The book should escape the usual fate of the socio
logical treatise, simply because it deals specifically with a spe
cific Congressional Act the importance of which can hardly be
overstated and the existence of which fundamentally unchanged
(except as its scope is enlarged) seems to be assured by its
very nature.
J. N. S., Jr.
.

.

.

...
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Adams, James Truslow The Living Jefferson.
ner's Sons, New York. 1936.
Pp. vii, 403.
�

Charles Scrib-

Andrews, John B. Administrative Labor Legislation: a Study
of American Experience in the Delegation of Legislative
Power. Harper & Brothers, New York. 1936. Pp. 231.
�

April, Nathan

�

Guide to Federal

tice-Hall, Inc., New York, 1936.

Appellate Procedure.
Pp. xxx, 522.

Pren

Bates, Ernest Sutherland�The Story of Congress 1789-1935.
Harper & Brothers, New York, 1936. Pp. xvii, 468.
Black, William Harman How To Conduct a Criminal Case.
Third Edition.
Prentice-Hall. Inc., New York, 1935.
Pp.
483.
lxxvi,
�

Blackburn, William J., Jr. The Administration of Criminal
Justice in Franklin County, Ohio. The Johns Hopkins Press,
Baltimore, 1935. Pp. xx, 274.
�

Bonneville, Joseph Howard, and Lloyd Ellis Dewey Organiz
Prenticeing and Financing Business. Revised Edition.
Hall, Inc., New York, 1935. Pp. xiv, 476.
�

Burns, Eveline M. Toward Social Security: an Explanation
of the Social Security Act and a Survey of the Larger Issues.
Whittlesley House, New York, 1936. Pp. xiii, 269.
�

Carmichael, M. S., Walter J. Knabe, and J. C. Fleming The
New Bankruptcy Handbook. Kreider, Thompson & Com
Pp. 439.
pany, Montgomery, 1935.
�

A Selection of Cases and Mate
rials on Conflict of Laws. The Lawyers Co-operative Pub
lishing Company, Rochester, 1935. Pp. xiii, 1142.

Carnahan, Charles Wendell

�

Cummins, E. E.� The Labor Problem in the United States.
Second Edition. D. Van Nostrand Company, Inc., New York,
1935.
Pp. xvii, 669.
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Eldean, Fred A. How to Find the Law, Including Chapters on
Brief Making. Second Edition, by Henry J. Brandt. West
Publishing Company, St. Paul, 1936. Pp. xvi, 826.
�

Falconbridge, John Delatre
Fifth Edition.

�

The Law of Banks and

Banking.

Canada Law Book Company, Toronto, 1935.

Pp. lxv, 1030.
Ford, Guy Stanton, Editor Dictatorship in the Modern World.
University of Minnesota Press, Minneapolis, 1935. Pp. 179.
�

Foster, M. B.

The Political Philosophy of Plato and Hegel.
Press, Oxford, 1935. Pp. x, 207.

�

The Clarendon

Gaskill, Nelson B.

�

The

Brothers, New York,
Gehlke, C. E.
of Ohio.

�

Regulation of Competition.
Pp. x, 179.

Harper &

1936.

Criminal Actions in the Common Pleas Courts

Hopkins Press, Baltimore, 1936.

The John

Pp.

xxiv, 326.
Gregory, Charles 0.
gence Actions.

1936.

�

The

Legislative Loss Distribution in Negli
University of Chicago Press, Chicago,

Pp. xiii, 200.

Holbrook, Evans and Ralph
Bankruptcy Including the
Third Edition, by Thomas
Pp.
pany, Chicago, 1936.

W.

Aigler

�

Cases

on

the Law of

Law of Fraudulent

Clifford Billig.

xviii,

Conveyances.
Callaghan & Com

796.

Hudson. Jay William Why Democracy? A Study on the Phil
osophy of the State. D. Appleton-Century Company, New
�

York, 1936.

Pp. xiv, 246.

Association, The Report of the ThirtyEighth Conference held at Budapest, September 6th to 10th,
1934.
The Eastern Press, London, 1935. Pp. cliv, 356.

International

Law

�

Jerome, Edward Governments and Money.
Company, Boston, 1935. Pp. 372.
�

Johnsen, Julia E., Compiler

Little, Brown &

Limitation of Power of Supreme
H. W.

�

Court to Declare Acts of Congress Unconstitutional.
Wilson Company, New York, 1936. Pp. 276.

Koerber, Leuka von Soviet Russia Fights Crime.
ton & Company, New York, 1935. Pp. xiv, 240.
�

E. P. Dut-
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Kunkel,

Wolfgang

werkes
1935.

Privatrecht, auf grand des
Verlag von Julius Springer, Berlin,

Rbmisches

�

Paul Jors.

von

Pp. xiv, 402.

D. Appleton-Century
Lawrence, David Nine Honest Men.
1936.
164.
New
York,
Company,
Pp. ix.
�

LeRoy, Howard S.

Air Law

�

Outline and Guide to Law of

Radio and

Aeronautics.
[Revised Edition]
champe, Inc., Washington, 1936. Pp. 160.

A.

Melli-

C.

The GenossenscJiaft-Theory of Otto Von
Study in Political Theory. The University of Wis
consin, Madison, 1935. Pp. 185.

Lewis,

D.

John

Gierke

:

�

a

Busi

Lusk, Harold F. Business Law, Principles and Cases.
ness Publications, Inc., Chicago, 1935.
Pp. xvi, 711.
�

Michel, A. J. Introduction to the Principal National Patent
1936.
Two volumes.
[Mimeographed]
Systems.
�

Moon, Parker Thomas The Constitution and Social Progress.
Proceedings Number of the Academy of Political Science.
The Academy, New York, 1936. Pp. 139.
�

Myers, William Starr, and Walter H.
ministration

:

a

1936.

�

The Hoover Ad

Charles Scribner's

Documented Narrative.

Pp. viii, 553.

Sons, New York, 1936.
New York

Newton

Council

State Judicial

�

Second

Report.

Albany,

264.

Pp.

Codigo Civil.
bana, Jesus Montero, Editor, 1934. Pp. 419.

Nunez y Nunez, Eduardo Rafael

�

Ha-

Medical Jurisprudence.
William Wood & Company, Baltimore, 1935. Pp. xi, 290.

Oppenheimer,

Preinreich,

Benton S.

Gabriel A.

York, 1935.

A Treatise

Tomo I.

�

D.

�

The

on

Nature

of

Dividends.

New

Pp. xii, 226.

Reid, John Gilbert The Manchu Abdication and the Powers
1908-1912.
University of California Press, Berkeley, 1935.
755.
xix,
Pp.
�
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Rivise, Charles W., and A. D. Caesar Patentability and Valid
ity. The Michie Company, Charlottesville, 1936. Pp. xix,
�

755.

Selling, Lowell S. Diagnostic Criminology.
ers, Inc., Ann Arbor, 1935. Pp. vi, 175.
�

Sinzheimer, Hugo

�

De Taak der

Edwards Broth

Rechtssociologie. H. D. Tjeenk
Pp. 151.

Willink & Zoon. Haarlem, 1935.

Stoupnitzky, A.

Statut International de VU.R.S.S.

�

Generale de Droit & de

Jurisprudence, Paris, 1936.

Librairie

Pp. iv,

487.

Stuart, Graham H. American Diplomatic and Consular Prac
tice. D. Appleton-Century Company, New York, 1936. Pp.
xi, 560.
�

Taylor, Hasseltine Byrd Law of Guardian and Ward. The
University of Chicago Press, Chicago, 1935. Pp. x, 194.
�

Tucker, Gilbert M. The Path to Prosperity.
Sons, New York, 1935. Pp. 312.
�

Vernier,

Chester

G.

American

�

Parent and Child.

G. P. Putnam's

Family Laws: Volume IV:
1936.
Pp.

Stanford University Press,

xx, 496.

White, Horace Money and Banking. Revised and enlarged by
Charles S. Tippetts and Lewis A. Froman. Ginn & Company,
Boston, 1935. Pp. xiv, 808.
�

Winslow, C. Morton, in association with Willard L. Munro
1935-1936 Edition.
Winslow's Minimizing Death Taxes.
Commerce Clearing House, Chicago, 1935.
Pp. 116.

�

PAMPHLETS RECEIVED
The Constitution of the United States Ed
ited with Notes and Charts. Barnes & Noble, Inc., New York,
1936.
Pp. 48.

Barnes, William R.

�

Duggan, Stephen Latin America.
Boston, 1936. Pp. 65.
�

World Peace Foundation,
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Security of Public Deposits.
Administration Service, Chicago, 1936. Pp. 45.
�

The

Loughran, Elizabeth W.,

Public

and the Latin America Committee

�

The United States and the Dominican Republic.
The Cath
olic Association for International Peace, Washington, 1936.
Pp. 39.
New Commonwealth

Quarterly, The.

Vol. I, No. 4.

Constable

& Company, London, March, 1936.

Changes in the
Corporations.
Pp. 44.

Smith, Raymond F., and Arthur H. Winakor

�

Financial Structure of Unsuccessful Industrial
The University of

Illinois, Urbana,

1935.

Williamson, Rene de Visme The Politics of Planning in the
Oil Industry under the Code. Harper & Brothers, New York,
1936. Pp. 86.
�

