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I.
IS A COMMONPLACE that the world generally, and par
ITticularly
the common law world, is now experiencing a period
of rapid growth in the law, in contrast to the rigidity of the nine
teenth century.*1 At least as far as concerns American Constitu
tional law, however, that development has been far from con
tinuous or of uniform direction. Thus, while the second decade
of this century witnessed a sharp break with the Spencerian con
cepts of the nineties and a distinct trend toward socialization of
the law,23the third decade (or, more accurately, the period marked
by the Chief Justiceship of Mr. Taft) represented a period of
reaction, corresponding with remarkable fidelity to the post-War
political period of “ back to normalcy ” .s The 1929-1930 term of
Court appears to have marked the beginning of another chapter of
Supreme Court history. To the questions How long will it last?
and What will it, in turn, give way to? the future alone holds the
key. Meanwhile, we have already progressed far enough to
attempt a review and an analysis o f the present trend.
* A . B., Swarthmore College (1927), A. M ., Harvard University (1928),
Ph. D. Id. (1 9 3 2 ); Assistant Professor of Political Science, Swarthmore
College; at present engaged in research on problems of administration for
the Social Security Board; author of The Private Bond Case as a Post
ponement of the Real Issue (1935), 84 U. of P a . L. R ev. 194.
1 See Pound, T he S pirit of the Common L aw (1921), passim.
2 The temper of this period is typified by such decisions as German
Alliance Ins. Co. v. Lewis, 223 U . S. 389 (1914) (insurance business is
“ affected with a public interest ” ) ; Bunting v. Oregon, 243 U. S. 426 (1917)
(state law fixing ten hour day in manufacturing industries upheld); Noble
State Bank v. Haskell, 219 U. S. 104 (1911) (assessments for state bank
deposit guarantee fund upheld); and the various cases upholding workmen’s
compensation acts.
3 Characteristic of this period, by contrast, are such cases as the follow
ing: Adkins v. Children’s Hospital, 261 U. S. 525 (1923) (minimum wage
law for women and children unconstitutional); Wolff Packing Co. v. Court
of Industrial Relations, 262 U. S. 522 (1923) (compulsory arbitration of
labor disputes in “ key industries ” unconstitutional); Ribnik v. McBride,
277 U. S. 350 (1928) (regulation of employment office fees unconstitutional).

3

4

GEORGETOWN LAW JOURNAL

[Vol. 25

An introductory word needs to be said with regard to both
the selection of cases for discussion and their classification. In
the first place, this article deals solely with Constitutional law.
Thus there is no reference to anti-trust law decisions. Further
more, even within the range of Constitutional law, only those
fields that promised to be most productive have been selected. As
it turned out, this covers by far the major portion o f constitu
tional matters; but it does omit, fo r instance, cases dealing, as
such, with “ equal protection of the laws
Actually, of course,
many such cases have come in for treatment under other head
ings. Within the fields covered, the attempt has been made to
study all the relevant cases, although many have not been con
sidered sufficiently important for mention even in footnotes. The
classification is not a logical scheme, but is based upon con
venience for the purpose at hand. Thus it is partly functional
(for instance, public utility cases and taxation cases constitute
separate headings), partly according to Constitutional clauses
or doctrines (fo r example, the commerce clause, and the doctrine
of “ business affected with a public interest ” ), and partly a com
bination of these (as, for instance, the grouping of contract clause
cases along with others dealing with vested interests more gener
ally). The actual order pursued is as follows: beginning with
regulations of business, and property rights, attention is next
directed to the topics of jurisdiction to tax intangibles and taxa
tion o f governmental instrumentalities. Public utility cases con
stitute the succeeding grouping. Then comes a very broad head
ing, “ matters of procedure.” This section includes, in addition
to procedural due process of law, cases dealing with checks im
posed upon executive power. Then, out of the welter of commerce
clause cases, three important recent examples have been chosen
as the most instructive for our inquiry. Finally, the study is
concluded by an examination of the Federal taxing and spending
power as a means of regulation. Having thus set the stage for
the Court, let us allow the Court to proceed, in greater detail, to
set the stage for itself.4
4
It is believed that the fields which are omitted would not, if submitted
to analysis, lead to conclusions incompatible with those reached in this
article. They would generally contribute little one way or another. But in
any case it is not necessary to extend the generalizations called forth by
the cases analyzed in the succeeding pages beyond the large and important
fields covered by those cases.
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II.
The case of Tagg Bros. & Moorhead v. United States 5 (decided
almost immediately after the resignation of Mr. Chief Justice
Taft) followed by O’Gorman & Young v. Hartford Fire Ins. Co.a
and Abie State Bank v. Bryan 7 appeared at the time to be the
beginning of a new chapter in American Constitutional law. Just
what the nature of the new chapter would be was not clear. The
first two cases might suggest a “ liberal ” trend— meaning by
“ liberal ” favorable to infringements upon property and other
vested interests and upon freedom of contract. The Abie State
Bank case, on the other hand, does not fit so well into that pattern.
In each of the three cases cited, however, the Court shows a
tendency to break away from previously accepted rules— whether
to replace them by new rules or not does not at once appear.
In the first of these cases, Mr. Justice Brandeis, speaking for an
unanimous court, upheld an order of the Secretary of Agriculture,
issued under the Packers and Stockyards Act of 1921, prescribing
a tariff of maximum charges for services of commission men in
the Omaha stockyards. Three points from this opinion are of
interest to us here. In the first place, non-emergency price fixing,
even for personal services, was held compatible with the due
process clause of the Fifth Amendment.5
8 Furthermore, this re
7
6
sult was obtained without declaring that the business involved
was “ affected with a public interest.” Thus the Federal Govern
ment escaped the incubus of that doctrine. In the second place,
in rebutting the arguments based upon Tyson & Bro. v. Banton 9
and Ribnik v. McBride,10 the opinion distinctly limited those cases
by suggesting, inferentially, that they might be reversed if cir
cumstances changed sufficiently.11 Finally, the question of con
5 280 U. S. 420 (1930).
6 282 U. S .251 (1931).
7 282 U. S . 765 (1931).
8 “ There is nothing in the nature of monopolistic personal services,” the
Court declared, “ which makes it impossible to fix reasonable charges to be
made therefor; and there is nothing in the Constitution which limits the
government’s power of regulation to businesses which employ substantial
capital.” 280 U. S. 420, 438.
9 273 U. S. 418 (1927) (holding unconstitutional state regulation of maxi
mum mark-up on theater tickets by ticket agencies).
10 277 U. S. 350 (1928) (holding state regulation of employment office fees
unconstitutional).
11 The words were: “ The question upon which this Court divided in those
cases was whether the services there sought to be regulated were then
affected with a public interest.” 280 U. S. 420, 439. (Italics the author’s.)
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fiscation, upon which appellants had laid most of their stress, was
briefly dismissed with the conclusion that the evidence failed to
establish it. The significance of this holding is that appellant
placed reliance chiefly upon a long line of public utility cases
prescribing certain methods for ascertaining “ fair return ” , cer
tain elements of value which must be taken into account, and
so forth. All of this was dismissed without reference, and the
burden of proving actual confiscation placed squarely upon the
party affected.
In the O’Gorman case,12 regulation of the insurance business
(admittedly “ affected with a public interest” ) was extended
beyond the customary point of fixing the maximum price for the
article sold to the point of regulating one of the component ele
ments of cost: namely, the rates of compensation allowed fire
insurance agents. Over the dissent of Justices Van Devanter,
McReynolds, Sutherland and Butler, Mr. Justice Brandeis, again
speaking for the Court, upheld this infringement on the liberty
of contract. After very brief suggestions as to possible reason
able justifications for the law, the Court again dismissed the
complaint for lack of proof of arbitrariness, on the basis of pre
sumptive constitutionality. Thus, in both cases, the established
doctrines regarding price fixing were jolted loose from their
moorings; and, in the latter, the sanctity of freedom of contract
also received a blow.
The case of Abie State Bank v. Bryan13 is different in nature
from the other two. It involved the validity of the Nebraska
Bank Guarantee Law. This statute had previously been upheld
as a legitimate police regulation,14 but it was now contended that
subsequent events had rendered it arbitrary and confiscatory in
operation. Largely in view of the fact that important modifying
legislation had been enacted by the state since the suit was
brought, the contention was rejected. The important point to
note is the Court’s affirmation that it would look to the facts of
the specific case and the practical operation of a statute in
determining its validity, rather than depending upon abstract
doctrines.15 This frank adoption of the pragmatic attitude—
voiced, this time, by the Chief Justice— lends support to the
suggestion in the O’Gorman case that some of the “ business
12 O’Gorman & Young v. Hartford Fire Ins. Co., 282 U. S. 251, cited supra
note 6 .
13 282 U. S. 765, cited supra note 7.
w Noble State Bank v. Haskell, 219 U. S. 104, 575 (1911).
is 282 U. S. 772.
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affected with a public interest ” cases might not be final.16 These
three cases taken together leave us with the prospect that in the
future the presumption in favor of the constitutionality of legisla
tion will prevail over mere abstract doctrines, such as freedom
of contract, but will not prevail over specific facts showing “ un
reasonable burden ” , or the like.
Of the lines of development directly suggested by these cases,
there is less to be said than with regard to some other constitu
tional rules. Only two important decisions since the O’Gorman
case have dealt with the doctrine of “ business affected with a
public interest
The first of these, that o f New State Ice Co. v.
Liebmann,17 can be quickly disposed of. The holding and the
significance of that case are notorious. It was held that a certifi
cate of public convenience and necessity could not be required as
a condition precedent to engaging in a business unless that busi
ness was “ affected with a public interest ” ; and it was denied
that the ice business was so “ affected ” in the state of Oklahoma,
Justices Brandeis and Stone dissenting. The majority opinion,
by Mr. Justice Sutherland, proceeds along orthodox lines, and
marks the failure of Mr. Justice Brandeis to win away the
majority of the Court, including the Chief Justice and Mr. Justice
Roberts, from conceptual logic in this application.18
The other case alluded to is of completely opposite effect. In
Nebbia v. New York,19 Mr. Justice Roberts, over the dissenting
18
In Missouri P. R. Co. v. Norwood, 283 U. S. 249 (1931), another attempt
to have declared void a previously valid police regulation (full train-crew
la w ), on the ground of changed conditions, failed. Mr. Justice Butler, speak
ing for an unanimous court, held that there was no showing that the dangers
which the act was designed to guard against had decreased nor that the
financial burden imposed upon the railroads was relatively greater.
17 285 U. S. 262 (1932).
18 Stephenson v. Binford, 287 U. S. 251 (1932), seems to indicate that,
in cases where the state’s special interest in its public highways is involved,
the Court will be more liberal in allowing the imposition of requirements
generally associated with public utilities, or at least with businesses “ affected
with a public interest ”, upon businesses not held to be so affected. It was
held in that case, Mr. Justice Sutherland speaking for the Court, that a
state might prohibit private carriers operating on its highways by truck or
bus from so operating without a permit, such permits to be granted only
after a hearing, and then not if the commission should be of the opinion
that such operation would impair the efficient public service of any author
ized common carrier or common carriers then adequately serving the same
territory; and that the state might fix reasonable minimum rates for contract
carriers (this being upheld on the theory that such minimum rates might
tend to decrease traffic).
19 291 U. S. 502 (1934).
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voices of Justices Van Devanter, McReynolds, Sutherland and
Butler, dealt what gives promise of being the death blow to the
doctrine of “ business affected with public interest
Certainly
it must be treated as such as far as price fixing is concerned, at
any rate.f This decision, as is well known, upheld the New York
state statute fixing the retail selling price of milk. It is, further
more, remarkable in that it did so without dependence upon the
emergency argument20 and without declaring the milk business
“ affected with a public interest
The formulas used by the
Court in reaching its decision, the comments on “ police power ”
and “ private rights ” , are not particularly significant. They have
all found place in many a previous majority opinion. The point
is the application that was made of them: to uphold price ■fixing
as a normal police measure in regulation of an industry which is
admittedly not a public utility nor characterized by monopoly.21
Prices have lost the special sanctity which the Court has long
attributed to them. “ Price control ” , the Court declared, “ like
any other form of regulation, is unconstitutional only if arbi
trary, discriminatory, or demonstrably irrelevant to the policy
the legislature is free to adopt, and hence an unnecessary and
unwarranted interference with individual liberty.” 22 If anything
can prevent the Court from invalidating price fixing statutes on
abstract, a priori grounds, this sentence should.23
f Note by Editorial Staff: See, Goldsmith and Winks, Price Fixing: From
Nebbia to Guffey (1936) 31 I II. L. R ev. 179; see also, Black , T he Dairy
I ndustry and the A. A. A . (1935) 292-96, for interesting analyses of the
effects of the decision in the Nebbia case.
20 It must be noted, however, by way of qualification, that Mr. Justice
Roberts, in a later opinion, referred to the price fixing here involved as a
“ temporary expedient ” , and again, referring to the same act, spoke of “ the
limited-term of the legislative experiment ” . Borden’s Farm Products Co. v.
Ten Eyck, 297 U. S. 251 (1936).
21 291 U. S. 502, 531. Note also the Court’s remark: “ The thought seems
nevertheless to have persisted that there is something peculiarly sacrosanct
about the price one may charge for what he makes or sells, and that, however
able to regulate other elements of manufacture or trade, with incidental
effect upon price, the state is incapable of directly controlling the price
itself. This view was negatived many years ago.” Id. at 532.
22Id. at 539. An example of the application of the criterion of invalidity
suggested by the Court in the above quotation is to be found in Mayflower
Farms v. Ten Eyck, 297 U. S. 266 (1936), where the Court invalidated a
restriction of the price differential allowed to dealers lacking a well-adver
tised trade name to those who were in business when the act took effect.
23 In Hegeman Farms Corp. v. Baldwin, 293 U. S. 163 (1934), an ad
ministrative ruling under the above statute, fixing the minimum purchase
price of milk for dealers, was upheld, even though the dealer was losing
money, where no proof was given that the dealer had not been losing money
before the ruling was made, or would not lose regardless of it.
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III
Cases involving interferences with vested interests generally,
and especially those involving the contract clause, afford abun
dant manifestation of the newer attitude of the Court. It can
not be said, however, that these cases manifest any such sharp
departure from old rules as the price fixing cases do. The leading
case in this group, of course, is that of Home Building & Loan
Ass’n v. Blaisdell,2* upholding the Minnesota Emergency Mort
gage Moratorium Law. That law provided for postponement of
foreclosure sales and extension o f redemption periods, at the dis
cretion o f the court, and in no case for more than two years. The
act was limited to two years, or less if the economic emergency
should be declared ended before that. It provided for the payment
of reasonable rents to the mortgagees during the periods of exten
sion. For our purposes, two points about the decision are notable.
First, the doctrine that although an emergency can not create
new powers it may furnish the occasion fo r the exercise o f power,
originated by Mr. Chief Justice White in Wilson v. New,2* and
applied there to the emergency of war, was here extended to an
economic emergency.*2
56 Thus, in effect, the doctrine of the war
time rent fixing cases,27 which Mr. Justice Holmes himself had
declared went to the “ verge of the law ” ,28*was extended, and the
rigid construction o f constitutional guarantees in times of emer
gency of Ex parte Milligan 29 further relaxed.
In the second place, we have here again a frank recognition
that the location o f the line to be drawn is a question of degree,
not susceptible o f determination by hard-and-fast rules. The
general principle that the legal remedy for enforcement of con
tracts may be modified without impairing the obligation of the
contract is as old as Marshall.303
1 The present Chief Justice’s con
clusion, however, that “ . . . there has been a growing apprecia
tion of public needs and of the necessity of finding ground for a
rational compromise between individual rights and public wel
fare ” 31 is far more reminiscent of Waite’s court than of Fuller’s,
2*290 U. S. 398 (1934).
25 2 43 U. S. 332 (1917).
26 2 90 U. S. 398, 426, 444.
27 Block v. Hirsch, 256 U. S. 135 (1 9 2 1 ); Marcus Brown Holding Co. v.

Feldman, 256 U. S. 170 (1921).
28 Penna. Coal Co. v. Mahon, 260 U. S. 393, 416 (1922).
22 4 W all. 2 (1866).
30 See Sturges v. Crowninshield, 4 Wheat. 122 (1819).
31 290 U. S. 398, 442. (Italics supplied.)
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for example.32 In reaching this conclusion, he specifically dis
carded one of the Court’s favorite dividing lines, that between
a “ direct ” and an “ incidental ” effect, in favor of the broader
and more flexible criteria of “ legitimate end ” and “ appropriate
means ” .33
In Worthen v. Kavanaugh34 the Court has charted a point on
the other side of the line, This case, too, involved an alteration
of the remedy rather than a direct impairment of the substance
of the contract. Mr. Justice Cardozo, speaking for an unanimous
Court, recognized that even the old distinction between substance
and remedy is one of degree.35 Waiving this point, however, he
went on to declare that even changes in the remedy are subject to
certain limits— and this even when the public welfare is invoked.
The opinion abounds with utterances o f pragmatic method. The
Court declined to attempt to define the line, or to pick any particu
lar feature of the law as unconstitutional, but rather rested its
conclusion upon the cumulative effect of all the provisions of
the statute.36
32 See the contract clause case of Antoni v. Greenhow, 107 U. S. 769, 775
(1883), in which Waite, J., declared: “ In all such cases the question becomes
one of reasonableness, and of that the legislature is primarily the judge.”
(Quoted by Hughes, C. J., in the Blaisdell case, 290 U. S. 398, 430.)
33 The words of the Court in this conpection were: “ The argument is
pressed that in the cases we have cited the obligation of contracts was
affected only incidentally. This argument proceeds upon a misconception.
The question is not whether the legislative action affects contracts inci
dentally, or directly or indirectly, but whether the legislation is addressed to
a legitimate end and the measures taken are reasonable and appropriate
to that end.” Id. at 438. This argument appears prophetic of the position
taken by the Chief Justice in the Gold Cases. Norman v. Baltimore & O.
R. Co., 294 U. S. 240 (1935). That the Court has not entirely abandoned
the distinction between “ incidental ” and “ direct,” when reliance upon it
proves convenient appears from the opinion in the Schechter case, 295 U. S.
495 (1935).
It is interesting to note also that the Court attempted to establish a
standard or test to guide it in the application of the reasonability principle:
namely, the legitimacy of the end of the legislation must be sustained by the
fact that it is “ not for the mere advantage of particular individuals but for
the protection of a basic interest of society.” (290 U. S. 398, 445.) It
refused, however, to consider this principle as the exclusive test in the
following cases of Worthen v. Kavanaugh, 295 U. S. 56 (1935), and Louis
ville Joint Stock Land Bank v. Radford, 295 U. S. 555 (1935).
34 295 U. S. 56 (1935).
35 Thus he stated: “ In the books there is much talk about distinctions
between changes of the substance of the contract and changes of the
remedy. . . . The dividing line is at times obscure.” Id. at 60.
36 Ibid. Other recent cases in which alterations of the remedies for con
tracts were considered— and, in these cases, upheld— are: Gibbes v. Zim-
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Finally, in this connection, we must consider the case of Louis
ville Joint Stock Land Bank v. Radford,37 declaring the FrazierLemke Act void. This being a matter of Federal legislation, the
contract clause was not involved; but the issue was much the
same. The law, in the form o f an amendment to the Bankruptcy
Act, provided, in general, that a bankrupt farm mortgagor might
satisfy the mortgage either by buying the property at the ap
praised value, in installments, with one per cent interest, or (at
the mortgagee's option) by retaining possession of the property
for five years, or any part thereof, and paying a reasonable
rental, at the end of which (or at any time during which) the
mortgagor might buy at the appraised price (the mortgagee being
entitled to require a new appraisal if he so desired) and thus bar
foreclosure. Mr. Justice Brandeis gave the opinion for the unani
mous Court. He discussed, learnedly, the history of the law of
mortgages and of the law of bankruptcy. He showed that neither
was a static concept, and that both had been gradually altered,
step by step, in favor of debtors. At the same time, he showed
that the present act went far beyond anything that had previously
been sanctioned. Similarly, in considering the question whether
the act was a law “ on the subject of bankruptcies ” , and so within
the Constitutional grant of power, he demonstrated that it went
far beyond anything that had previously been attempted by vir
tue o f that power. Yet, at all three of these points, after appar
ently laying the foundation for a settlement of the question in
purely pragmatic terms, he hesitated. He did not declare that this
act had stretched the concept of “ bankruptcy law ” to the break
ing point.38 Rather, he adverted to the fact that the act was
retroactive in effect and that it took the mortgagee’s substantive
rights in specific property, without compensation. This he held
to be a violation of the Fifth Amendment. Thus he ignored cornmerman, 290 U. S. 326 (1 9 3 3 ); Doty v. Love, 295 U. S. 64 (1 9 3 5 ); and U. S.
Mortgage Co. v. Matthews, 293 U. S. 132 (1934).
In Worthen v. Thomas, 292 U. S. 426 (1934), a direct infringement on the
substance of contracts, on the grounds of emergency, was unanimously held
invalid. The Court pointed out that “ the legislation was not limited to the
emergency and set up no conditions apposite to emergency relief.” Id. at 432.
” 295 U. S. 555 (1935).
38 Thus, after saying that the “ Frazier-Lemke Act is the first instance of
an attempt, by a bankruptcy act, to abridge, solely in the interest of the
mortgagor, a substantive right of the mortgagee in specific property held
as security ” , he continued: “ But we have no occasion to decide in this
case whether the bankruptcy clause confers upon Congress generally the
power to abridge the mortgagee’s rights in specific property.” 295 U. S.
555, 589.
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pletely the possible argument that those substantive rights must
have been subject from the start to a valid exercise o f the bank
ruptcy power.394
0
Equally interesting is that part of the opinion which deals
with the contention that, even if substantial property rights
of the mortgagee were taken, this was not unreasonable or arbi
trary, because done for a permissible public purpose. Counsel
was here evidently taking a leaf from the Blaisdell case.*0 Again
Mr. Justice Brandeis was faltering and hesitant. He did not point
out, as he might have, that a state’s residual police power was
involved in the Blaisdell case, while here it was a question of the
Federal bankruptcy power, which does not, pro tanto, extend to
the “ public purpose ” here involved: namely, preventing the
widespread reduction of independent farmers to the status of
tenancy. Following the mortgagee’s argument, he did call atten
tion to certain facts and certain features of the act which tended
to cast doubt upon the appropriateness of the act as a means to
such a public purpose. But again he stopped short of deciding
the case on such relativistic grounds, and reached for an absolute.
“ These [he declared] are matters for the consideration of Congress.
. . . The province of the Court [he continued] is limited to deciding
whether the Frazier-Lemke Act as applied has taken from the Bank
without compensation, and given to Radford, rights in specific prop
erty which are of substantial value. . . . As we conclude that the Act
has done so, we must hold it void. For the Fifth Amendment commands
that, however great the Nation’s need, private property shall not be
thus taken even for a wholly public use without just compensation.” 41

In conclusion with regard to this case, it must be said that while
Mr. Justice Brandeis suggested, throughout, the sort of prag
matic argument that he has used so regularly in defense of chal
lenged legislation, when it came to the clinching point he fell back
upon absolute concepts of “ rights in specific property which are
of specific value ” .42
39 Yet this latter argument is of the type relied upon by the Court exclu
sively in the first of the Gold Cases, cited supra note 26. Such an argument
might, of course, have been recognized and met by contending that that line
of reasoning could not properly be extended beyond a reasonable limit. (This
is in fact exactly what Mr. Justice Holmes did do when faced with an
analogous situation, in the case of Penn Coal Co. v. Mahon, 260 U . S. 393
(1922).) The point here is that Mr. Justice Brandeis failed to do just that
thing.
40 See supra note 33, second paragraph.
« 295 U. S. 555, 601.
42 For a case upholding a far milder amendment to the Bankruptcy Act,
alleged to impair the obligation of contracts, see the unanimous decision,
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What is the explanation for this fact must remain a matter
o f conjecture. Perhaps as good a guess as any is that the learned
Justice, who is generally found on the other side when it is a ques
tion o f constitutionality, did not wish to give the supporters of
the status quo the potent weapon for their defense which the
pragmatic method might become. In other words, he may have
feared to seem to enlarge the range of judicial discretion.
IV
We turn next to cases dealing with taxation, where we find
an interesting development. Again an old doctrine of the Court
has been abandoned, indeed more sharply than is the case with
topics discussed above. But this time the shift began prior to
the reconstitution of the Court, and was afterwards carried on
by an alignment of the newcomers with Justices Van Devanter,
McReynolds, Sutherland and Butler, rather than with Brandeis,
Stone and Cardozo. The altered rule has to do with the juris
diction o f states to levy succession taxes. It had long been con
sidered settled law that jurisdiction to levy a succession tax
on intangible property could be obtained either through the domi
cile of the decedent or through the situs of the property.43 That
result had been obtained by an appeal to realities as against
fictions.44 Now the Court has appealed to practicality against
precedent, and declared against “ double taxation.” It has seen
fit to take a hand with regard to some of the inconsistencies and
(as it thinks) injustices involved in conflicting state tax sys
tems, especially in this matter o f succession taxes.
with opinion by Mr. Justice Sutherland, in Continental 111. Nat. B. & T. Co. v.
C. R. I. & P. R. Co., 294. U. S. 648 (1935).
43 Blackstone v. Miller, 188 U. S. 189 (1903). It was there held that New
York state might tax the transfer of debts of a citizen of that state, even
though the transfer in question was under the terms of a will of a non
resident. Mr. Justice Holmes, speaking for the Court (Mr. Justice White
alone dissenting) denied that the fiction mobilia sequuntur personam could
be applied to defeat the tax, despite the fact that the result might be to
allow two states to tax the same transfer. “ Power over the person of the
debtor confers jurisdiction ” , he declared, thus differentiating the case from
that of tangible property. Id. at 206. “ No doubt this power on the part of
two states to tax on different and more or less inconsistent principles leads
to some hardship ” , he admitted. “ It may be regretted, also ”, he continued,
“ that one and the same state should be seen taxing on the one hand according
to the fact of power, and on the other, at the same time, according to the
fiction that, in successions after death, mobilia sequuntur personam and
domicil governs the whole. But, these inconsistencies infringe no rule of
constitutional law.” Id. at 205.
41 See note 43.
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The reversal was initiated even while Mr. Chief Justice Taft
was still on the bench. Thus in holding that a state could not
tax, by virtue of residence in the state of beneficiaries of a trust,
securities in possession of a trustee in another state, to the con
trol or possession of which the beneficiaries have no present
right, the Court declared:
“ Ordinarily this Court recognizes that the fiction of mobilia sequuntur
personam may be applied in order to determine the taxable situs of
intangible personal property for taxation. . . . But the general rule
must yield to the established fact of legal ownership, actual presence
and control elsewhere and ought not to be applied if so to do would
result in inescapable and patent injustice whether through double taxa
tion or otherwise.” 4S

The real break, however, came a little over a month later,
still before Taft’s resignation, in the case of Farmers’ Loan & T.
Co. v. Minn.*6 This involved an attempt on the part of Minne
sota to levy an inheritance tax on the transfer at death of its
bonds located in New York, the decedent having been resident
and domiciled in that state, and the will having been probated
there. Minnesota supported its case by reference to the doctrine
of Blackstone v. Miller474
8that control over the debtor is sufficient
to give jurisdiction to tax transfer of the debt. The Court denied
the claim, specifically over-ruling Blackstone v. Miller. Mr. Jus
tice McReynolds wrote the opinion, as he had in the preceding
case. He declared that the old rule had been inequitable and
inconvenient and had tended to disturb the good relations be
tween states. The variety of accepted theories made it theoreti
cally possible, he asserted, that the same property might be sub
ject to a death transfer tax in four different states. Since the
Blackstone case, he further pointed out, the Court had held that
tangible personalty might acquire a fixed situs beyond the borders
of the state of its owner, and that in such cases it would not be
subject to death tax by the state in which the decedent was
domiciled.43
“ While debts have no actual territorial situs [he argued] we have
ruled that a state may properly apply the rule mobilia sequuntur
personam and treat them as localized at the creditor’s domicile for taxa
tion purposes. Tangibles, with permanent situs therein, and their testa
mentary transfer, may be taxed only by the state where they are found.
And we think the general reasons declared sufficient to inhibit taxation
of them by two states apply under present circumstances with no less
45 Safe Dep. & Trust Co. v. Va., 280 U. S. 83, 92 (1929).
43 280 U. S. 204 (1930).
47 188 U. S. 189, cited supra note 43.
48 Frick v. Pennsylvania, 268 U. S. 473 (1925).
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force to intangibles with taxable situs imposed by due application of
the legal fiction. Primitive conditions have passed. . . .” 49

Without committing himself to the doctrine that control over a
debt at the domicile of the debtor does not give jurisdiction to
tax the debtor, Mr. Justice Stone concurred in the result, on the
ground that there was no jurisdiction to tax the privilege of
transfer under such circumstances. Mr. Justice Holmes dis
sented (Brandeis, J. concurring), as he had in the Virginia case,
supporting the rule of Blackstone v. Miller.
Succeeding cases marked a rapid extension of the new rule.
At the same term of Court it was held that a state might not
levy an inheritance tax on deposits in the state to the credit
of a nonresident decedent, nor on United States bonds and notes,
physically present in the state, which have not been given a
business situs in the state.50 Mr. Justice Holmes, this time with
both Brandeis and Stone concurring, once more spoke in dissent.
In particular, he warned against the great possibilities being
opened up for expansion of the due process clause, and asserted,
in substance, that the Court was abolishing rules of law and set
ting up in their stead only its own discretion.515
2
The next important step w,as to prohibit a state from levying a
succession tax on the stock of one of its corporations, having
most of its property within the state, when the owner of the
stock had been domiciled in another state at the time of his death.
This result was reached in First Natl. Bank of Boston v. Maine.™
Mr. Justice Sutherland, speaking for the Court, merely extended
the principle of the recent cases, and dismissed earlier cases to
the contrary by declaring that they rested upon the authority of
Blackstone v. Miller, now overruled.53
49 280 U. S. 204, 211.
50 Baldwin v. Missouri, 281 U. S. 586 (1930).
51 His words were as follows: “ I have not yet adequately expressed the

more than anxiety that I feel at the ever increasing scope given to the
14th Amendment in cutting down what I believe to be the constitutional
rights of the States. As the decisions now stand I see hardly any limit but
the sky to the invalidating of those rights if they happen to strike a ma
jority of this Court as for any reason undesirable. . . . W e . . . should be
slow to construe the clause in the 14th Amendment as committing to the
Court, with no guide but the Court’s own discretion, the validity of what
ever laws the States may pass.” 281 U. S. 586, 595.
In Beidler v. So. Carolina Tax Com., 282 U. S. 1 (1930), the same hold
ing was applied to an ordinary debt.
52 2 84 U. S. 312 (1932).
53 Mr. Justice Stone, speaking for himself and for Justices Holmes and
Brandeis, dissented.
In Senior v. Braden, 295 U. S. 422 (1935), the Court dealt another blow
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Finally, one other case is worthy of passing notice in this con
nection: that of Burnet v. B r o o k s It was there held that the
Federal Government might levy a succession tax on the intangible
property of a nonresident, the Court defending the distinction
between the Federal Government and the state governments.
Thus it is clear that the limitation on state taxing powers sketched
above was brought about by manipulation of the fiction o f ac
quired situs, for the purpose of preventing double taxation. For,
if the phrase “ due process of law ” necessarily limited jurisdic
tion to tax intangibles to property having a situs within the
boundaries of the taxing power, the limitation should apply
equally to the Federal Government.
V
Succession taxes, however, are not the only kind of taxes that
concern our thesis. Equally interesting are those affecting govern
mental instrumentalities.5
55 Cases involving such taxes had long
4
been governed by the Marshallian doctrine that, because “ the
power to tax was the power to destroy,” no state tax whatever,
whether discriminatory or not, could be tolerated, if it bore
upon an instrumentality of the Federal Government. By processes
of judicial logic, the rule had been developed far beyond the point
required to protect the government. Three examples of extreme
application o f the doctrine were furnished by the Court just prior
to the period under review. In the first of these,56 it was held that
a state income tax could not constitutionally be applied to the
income derived from United States patents. The second case in
volved a state excise tax of four cents per gallon on retail dealers
of gasoline, “ for the privilege of engaging in such business ” .57
The Court held the statute void as applied to sales to the United
States Coast Guard, declaring that “ To use the number o f gal
lons sold to the United States as a measure of the privilege tax is
to “ double taxation ” , and also to previously approved rules. A state tax
on transferable certificates, belonging to a resident, representing the right
to share the rents from certain lands outside the state and purporting to
constitute ownership of a share of the properties (but without control), was
held void. Justices Stone, Brandeis and Cardozo dissented.
54 288 U. S. 378 (1933).
55 Note by Editorial S taff: See Boudin, The Taxation of Government In

strumentalities (1933-34) 22 Georgetown L aw J ournal 1, 254.
56 Long v. Rockwood, 277 U. S. 142 (1928). Mr. Justice McReynolds de
livered the opinion of the Court, while Mr. Justice Sutherland, along with
Justices Brandeis and Stone, concurred with Mr. Justice Holmes’s dissent.
57 Panhandle Oil Co. v. Miss., 277 U. S. 218 (1928).
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in substance and legal effect to tax the sale.” 68 Macailen v.
Mass.69 is the third of the cases referred to above. It involved a
state excise tax on domestic corporations measured by their net
income. Originally, the statute had exempted income from Fed
eral bonds from the computation, but it was later amended so as
to include such income. The tax was declared void, in so far
as measured by such income, on the theory that Massachusetts
was attempting by deception to attain an illegal end, regardless
of the fact that, apart from the question of underhandedness,
such a tax would have been valid, as nondiscriminatory and levied
on the privilege o f conducting business under the corporate
form .80
Within a year o f its reconstitution, the Court gave the first
important evidence of the effect of its altered make-up on such
cases as these. The case o f Educational Films Corp. v. Ward *6
016
2
again involved a state tax on domestic corporations, proportioned
to net income— this time on net income “ from any source.” By
a majority o f six to three, made up o f the Chief Justice, Mr. Jus
tice Roberts, the three dissenters to the Macailen case (Holmes,
Brandeis and Stone) and Mr. Justice McReynolds, the Court up
held the tax as applied to income from Federal copyrights, assimi
lating it with Flint v. Stone Tracy Co 62 rather than with the
Macailen case. Although the latter decision was not overruled,
and the doctrine that income from Federal copyrights was im
mune from taxation was not denied, the majority showed itself
inclined to treat the Macailen case strictly as an exception to
the rule of the Flint case, as opposed to the tendency o f the dissent
68
Id. at 222. Mr. Justice Holmes again delivered a dissenting opinion,
saying, with regard to M ’Culloch v. Maryland, 4 Wheat. 316 (1819) that “ In
those days it was not recognized as it is today that most of the distinctions
of the law are distinctions of degree. . . . The power to tax ” , he continued,
“ is not the power to destroy while this court sits ” . Id. at 223. This time
Mr. Justice McReynolds joined Justices Brandeis and Stone in concurring
with Holmes; but Mr. Justice Sutherland rejoined the forces of constitu
tionalism.
88 279 U. S. 620 (1929).
60 Cf. Flint v. Stone Tracy Co., 220 U. S. 107 (1911). Justices Holmes
and Brandeis joined in a vigorous dissent by Mr. Justice Stone to the
Macailen case.

In one aspect— its reference to the intent of the legislature— the Macailen
case is itself an example of the modern tendency. The method of looking
beyond form to substance may lead to opposing results in different hands
just as may the dependence upon formal rules.
61 282 U. S. 379 (1931).
62 2 20 U. S. 107 cited supra note 60.
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ing Justices to enlarge the scope of protection.63*6
5 Any doubt on
this score was amply cleared up by the case of Pacific Co. v.
Johnson** This case involved the same sort of tax as dealt with
in the Macailen and Ward cases. “ Net income ” was expressly
defined as including “ all interest received from federal, state,
municipal or other bonds
Nominally the opinion distinguishes
the Macailen case.*5 Actually, however, it comes as near to over
ruling the latter case as it could without expressly doing so. Thus,
after distinguishing the Macailen case, the majority declared:
“ But we do not rest our decision upon any narrow distinction as to
the precise form of words which may be employed in taxing statutes.
. . . Since the mere intent of the legislature to do that which the Con
stitution permits cannot deprive legislation of its constitutional validity,
63
Several cases of lesser importance preceded the Ward case. The case
of Missouri ex rel. Mo. Ins. Co. v. Gehner, 281 U. S. 313 (1930), perhaps,
was the first straw in the wind. The facts are rather complicated, but for
our purpose it is sufficient to know that a state taxed insurance companies
in such a way as to make the ownership of United States bonds the basis
for a proportionate denial of certain otherwise permissible deductions from
the tax base. The statute, in this application, was declared void, Holmes,
Brandeis and Stone, JJ., dissenting. Mr. Justice Roberts was not yet a mem
ber of the Court. The significant point, consequently, is the attitude of
Mr. Chief Justice Hughes. He concurred in the result solely on the basis
of a previous decision which he considered controlling. In Willcuts v. Bunn,
282 U. S. 216 (1931), the Court unanimously upheld the application of the
Federal income tax law to profits arising from the sale of municipal bonds.
The case of Indian Motorcycle Co. v. United States, 283 U. S. 570 (1931),
held void an excise tax on the sale of a motorcycle to a municipality for the
use of police. The Chief Justice and Mr. Justice Roberts went along with
the majority, doubtless on the theory that the Panhandle case was con
trolling, as Holmes, J., did separately. Mr. Justice Stone, however, dis
sented again (with the concurrence of Mr. Justice Brandeis), and, in deal
ing with the Panhandle case, presented an interesting discussion of the
shifting of taxation as applied to the doctrine of immunity of governmental
instrumentalities.

«* 285 U. S. 480 (1932).
65 With regard to the Macailen case, the Court spoke as follows: “ There

the Commonwealth, which had long imposed a tax on corporate franchises
measured by taxable income of the corporation, amended its statutes so as
to add the income from tax exempt bonds of the federal government to the
measure of the tax. It was held that this change of taxation policy, embodied
in the statute and ‘ adopted as though it had been so declared in precise
words for the very purpose of subjecting these securities pro tanto to the
burden of the tax ’ was invalid. Thus the legislative abandonment of a policy
which had previously discriminated in favor of tax exempt securities was
treated as a discrimination against them, and the tax, although in fact nondiscriminatory, was condemned as analogous to the discriminatory tax in the
Miller case." 285 U. S. 480, 494.

1936]

FROM RULE TO DISCRETION

19

and the purposeful choice by the state of a method of taxation which
appellee’s contract allows, cannot alter the terms of the contract, the
present act must be judged by its operation rather than by the motives
which inspired it.” *68

Justices Sutherland, Van Devanter and Butler again dissented.
Finally, the Court directly and specifically reversed itself, and
that unanimously, on the question of immunity of income from
patents and copyrights. The case of Fox Film Corp. v. Doyle 67
dealt with a gross receipts tax levied on the receipts from the
licensing of copyrighted motion picture films. The Court freely
admitted that, this being a gross receipts tax, it imposed a direct
charge on the royalties, so the whole question hinged upon the
immunity of royalties from state taxation. After an examina
tion of the question, particularly with reference to the status of
grants of land made by the Government and other property rights
created by federal statute, the Court concluded that a copyright
was not a federal instrumentality, and hence that it was taxable.
In doing so it expressly overruled the case of Long v. Rockwood.88
Many aspects of the doctrine of immunity from taxation of
governmental instrumentalities which seem to go far beyond the
necessities of the case still remain. Perhaps the precedents sub
stantiating them are too old and plentiful to be overthrown at this
late date. Mr. Justice Holmes’s dictum that “ the power to tax
is not the power to destroy while this court sits ” has not sup~
planted Marshall’s logic. Yet at least some of the more recent
products of the old type of reasoning have been overthrown, and
68 Id. at 495. Note that even the minority does not deny that legislative
intent to accomplish an unconstitutional end might be sufficient to invalidate
the act. It merely denies that the purpose which the legislature had in mind,
in this case, was unconstitutional.
87 2 86 U. S. 123 (1932).
68 277 U. S. 142 (1928). The cases discussed in the text by no means
exhaust the decisions on the subject during the period under review.
The other cases, however, develop no new principles. In several of them
rather extreme demands for immunity were upheld on the basis of precedents
held to be controlling. Throughout, however, the Court manifested the desire
to prevent the enlargement of the doctrine, and to construe precedents for
immunity strictly. Frequently the point was made that taxes whose burden
on governmental instrumentalities was remote and indefinite should not be
voided. See, for example, Indian Ter. I. Oil Co. v. Bd. of Equalization, 288
U. S. 325 (1933). Applications of the doctrine of the Fox Film case to
analogous situations are to be found in such cases as Broad River Power
Co. v. Query, 288 U. S. 178 (1933), and Federal Compress & W . Co. v.
McLean, 291 U. S . 17 (1934).
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the test of discrimination has been used to check the more extreme
claims for exemption.98
VI
Of the public utility cases decided during the period under
review, the first that warrants our attention is that o f United R.
& Electric Co. v. West.'10 Hardly a better example o f the oppos
ing approaches of the Court could be found. Although the case is
chiefly thought of in connection with the question, What consti
tutes an adequate return on investment? it is not that angle which
concerns us. Rather, it is the decision regarding depreciation al
lowances. The majority opinion, given by Mr. Justice Suther
land, follows the Court below in raising the allowance made by
the Public Service Commission. The latter was based upon cost
of the property to be depreciated, while the Court held that the
computations for depreciation, like those fo r estimating “ fair
return ” , should be based upon “ present value ” .6
01 Although, as
7
9
Mr. Justice Brandeis admits in his dissent, there is a certain
superficial plausibility about this argument, the m ajority’s con
clusion is based upon practically no consideration of the economics
of depreciation charges (and this in the face of the very thorough
and compelling study of the subject made in the dissenting
opinion). On the contrary it is based chiefly upon reasoning from
rules of law laid down in other decisions and relating to different
situations.72 Mr. Justice Brandeis’ dissenting opinion, on the
other hand, is a masterly discussion of the economic and account
ing aspects of the whole subject. By compelling logic, he shows
that, even accepting the rule o f Smyth v. Ames 73 for purposes of
determining the rate base, there is no justification for extend
69 Thus Mr. Justice Stone, speaking for the majority, declared: “ A s it
operates to measure the tax on the corporate franchise by the entire net in
come of the corporation, without any discrimination between income which is
exempt and that which is not, there is no infringement of any constitutional
immunity.” Pacific Co. v. Johnson, 285 U. S. 492, 496 (1932). (Italics the
author’s.)
70 280 U. S. 234 (1930).
77 Id. at 253, 254.
72 Thus the majority’s position is contained in a nutshell in the following
sentence: “ It is the settled rule of this Court that the rate base is present
value, and it would be wholly illogical to adopt a different rule for deprecia
tion.” Ibid. This reasoning is allowed to stand practically unsupported, as
self-evident.
73 169 U. S. 466 (1898). The rule, that is, that rates should allow a fair
return upon “ present value ” .

1936]

FROM RULE TO DISCRETION

21

ing it to the matter of depreciation allowances.7* Business prac
tice itself, he demonstrates, supports his view. Even the street
railway company involved in this very case had paid dividends
for five years during which, on the depreciation basis required
by the Court, it had no surplus from which dividends might
legally be paid! Mr. Justice Stone summed up well the differ
ence in approach between the majority and the minority in his
separate dissenting opinion, as follow s:
“ To say that the present price level is necessarily the true measure
of replacement cost is to substitute for a relevant fact which I should
have thought ought to be established as are other facts, a rule of law
which seems not to follow from Smyth v. Ames, and to be founded neither
upon experience nor expert opinion and to be unworkable in practice.
In the present case it can be applied only by disregarding evidence which
would seem persuasively to establish the very fact to be ascertained.” *75

Finally, it is important to note that this case was decided not
only before the death of Sanford and the appointment o f Roberts,
but even before the resignation of Mr. Chief Justice Taft.76
The next important public utility rate controversy to come
before the Court was the Los Angeles Gas Rate Case.77 The facts
are rather complicated, but, fortunately, it is not necessary to
go into a detailed analysis o f all the points involved in order to
bring out the almost complete reversal of approach and method
as contrasted with the West case. In the meantime, of course,
Taft and Sanford had given way to Hughes and Roberts. Jus
tices Sutherland and Butler dissented in the Los Angeles case
and Mr. Justice Van Devanter took no part, thus leaving Mr.
Justice McReynolds as the only member of the majority in the
West case who concurred in the judgment in the present case.
Mr. Chief Justice Hughes gave the opinion of the Court. After
detailing the facts, he immediately struck the keynote of the
7< 280 U. S. 234, 254-288.
75Id.., at 291.
76 The date of the decision was January 6 , 1930.
77 Los Angeles Gas & Elec. Corp. v. R. R. Com., 289 U. S. 287 (1933). In
the interim, two cases had been decided, unanimously, in favor of the Public
Service Commissions. In Wabash Valley Elec. Co. v. Young, 287 U. S. 488
(1933), a rate case in which a local system had since been absorbed, both
financially and physically, into a larger system, it was held that rates suffi
cient for the local system (supplying a single municipality) treated sepa
rately, were not confiscatory, regardless of the rate of return on the system
as a whole. In Public Service Com. v. Great Northern Utilities Co., 289 U. S.
130 (1933) a utility company was denied the right to cut rates below the
point fixed as fair by the Public Service Commission, in an effort to do
away with ruinous competition.
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whole opinion and o f the changed attitude of the Court. The
words that arrest the attention of one who has followed the cases
on these matters are these:
“ W e do hot sit as a board of revision, but to enforce constitutional
rights. . . . The legislative discretion implied in the rate making power
necessarily extends to the entire legislative process, embracing the
method used in reaching the legislative determination as well as that
determination itself. W e are not concerned with either, so long as con
stitutional limits are not transgressed. When the legislative method is
disclosed, it may have a definite bearing upon the validity of the result
reached, but the judicial function does not go beyond the decision of the
constitutional question. That question is whether the rates as fixed are
confiscatory. And upon that question the complainant has the burden
of proof and the Court may not interfere with the exercise of the State’s
authority unless confiscation is clearly established.” 78

Thus the ground was laid fo r getting away from fixed rules
of law as to the method to be followed in rate determinations— a
field in which there is such a great diversity in practice, and of
opinions among experts— as long as the result was not confisca
tory. Actually, in this case, the Commission had refused to admit
any item for “ going value ” in determining the rate base (al
though admitting certain individual items, such as organization
expenses and franchises, which contributed to that value) on the
theory that it was too hypothetical and far removed from actu
ality for such consideration. This was admitted by the majority
to be in conflict with the settled rule of the court. On the other
hand, the Court pointed out, the Commission, to obtain “ fair
value ” , had added to the total “ historical cost ” $4,796,000 and
had also included $3,000,000 for facilities which, as found by the
lower court, were no longer needed. Even after making a deduc
tion for extra overheads allowable by rule of the Court but not
granted by the Commission, this left a free margin of $5,600,000.
The Court reasoned as follows:
“ As the historical cost of the far greater part of the fixed property
appears to have been taken at price levels which were higher than those
which have obtained in the period to which the prescribed rates are
applicable, and cannot fairly be said to underestimate the value of the
plant as of that period, this excess amount of over $5,500,000 can appro
priately be assigned to elements of value which may not have been
fully covered. The record affords no adequate basis for criticising the
allowance made by the Commission for materials and supplies and work
ing capital, and thus the entire excess may be regarded as applicable to
whatever intangible value the property had as a going concern. The
fact that this margin in the rate base was not described as going value
is unimportant, if the rate base was in fact large enough to embrace
that element.” 79
78 289 U. S. 287, 304.
79 Id. at 317.

1936]

FROM RULE TO DISCRETION

23

After an examination of evidence offered, the Court concluded
that the company had not proved that “ going value ” was in
fact worth more than was substantially allowed.
Issue with the majority was squarely joined by Mr. Justice
Butler, in dissent. He declared:
“ [The Commission] is bound to include a just and reasonable amount
to cover going value. The amount omitted . . . is large enough to in
validate rates based on the valuation. There is no warrant for inquiry
by this court to ascertain whether under the evidence the valuation of
the property might otherwise have been pared down to the figure used
by the commission and adopted by the district court.” 80

This simplification of the case omits reference to at least one
other point of sufficient importance for notice here. In weighing
the various elements which, according to the rule o f Smyth v.
Ames, must be taken into account in arriving at “ fair value ” ,
the Chief Justice continually emphasized the flexibile nature of
that rule,81 and applied it very pragmatically, as follow s:
“ We find it unnecessary, however, to consider the details of these
estimates, for there is a fundamental objection to their acceptance as a
basis of confiscation. The determination of present value is not an end
in itself. Its purpose is to afford ground for prediction as to the future.
It is to make possible an ‘ intelligent forecast of probable future values’
in order that the validity of rates for the future may be determined. . . .
But we know that the estimates of the present value, taken as the cost
of reproduction as of December 31, 1929, based upon average prices
from 1926 or 1927 to 1929, furnished no dependable criterion of values in
the succeeding years. The country was facing a most serious decline in
prices. . . . It is apparent that the estimates of cost of reproduction
new of 1929, or of 1930, upon which the Company relies, afford no
secure foundation for prediction of future values, and the rate base as
fixed by the Commission is not to be invalidated as involving confiscation
by reason of these estimates which the course of events deprived of
credit as trustworthy prophecies.” 82

Thus a rate substantially ascertained by use of the oft-condemned
“ prudent investment ” theory of valuation was not on that ac
count invalidated.
80Id. at 326. It is amusing to note that here the minority insists that
the Court should not go behind the findings of the Commission (as it did in
“ paring down ” the Commission’s estimates in certain respects) although
the same element of the Court in the past has frequently insisted upon re
viewing such matters. Likewise, the “ liberal ” element has reversed its usual
stand. See, for example, Ohio Valley Water Co. v. Ben Avon, 253 U. S. 287
(1920).
81 “ The weight to be given to actual cost, to historical cost and to cost of
reproduction new ” , he declared, “ is to be determined in the light of the
particular case.” 289 U. S. 287, 308.
82Id. at 311, 312.
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This decision was followed by a series of cases in prompt suc
cession which were well adapted to the further application, and
even amplification, of the new attitude therein expressed. The
first o f these was that of Clark’s Ferry Bridge Co. v. Public Ser
vice Comm’n of Pennsylvania.83 Here, again, the Court kept
its eye fixed firmly upon the question of confiscation, refusing
to allow itself to be led astray by appeals to particular rules
(for calculating depreciation, for instance) which may at one
time or another have been sanctioned by the Court. Furthermore,
in the matter of determining “ fair value ” , the Court unanimously
refused even to consider high reproduction cost figures offered
by the company’s engineers, as against “ reasonable cost ” figures
as of 1924-1925, when undisputed evidence in the form of price
indices indicated that building costs had declined between the
time of construction and the date of the rate base.
In the case o f Lindheimer v. Illinois Bell Tel. Co.,84 a rate con
troversy of some eleven years standing seems finally to have been
brought to a definite conclusion. The Telephone Company alleged
that the rate schedule fixed by the Commission was confiscatory,
because based upon too low an estimate of “ fair value ” . It pre
sented statistics in support of its position. Unfortunately for its
case, however, as pointed out by the Court, the Company’s own
figures of “ fair value ” indicated that not only the new rates but
also those that had previously been in effect were grossly con
fiscatory. Yet the Company had not objected to the previous
rates, and had even admitted that they were just and reasonable.85
Furthermore, a survey of the financial history of the company
during the period under consideration,86 in the words of the Court,
“ repels the suggestion that during all these years it was suffering
from confiscatory rates ” .87 The company had continually ex
panded, paid the interest on its debt, and eight per cent divi
dends on its stock. In the face of this convincing direct evidence,
the Court refused to give further consideration to indirect
methods (based upon the elusive “ fair value ” ) of determining
confiscation.88
83 291 U. S. 227 (1934).
84 2 92 U. S. 151 (1934). See the earlier decision in this controversy in
Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930).
88 292 U. S. 151, 161, 162.
80 The old rates had become effective in 1921; the new, protested rates, in
1923.
8* 292 U. S. 151, 162.
88 The Court declared: “ The actual experience of the Company is more
convincing than tabulations of estimates. In the face of that experience, we
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The inevitable question of depreciation allowances also came
up for consideration in this case. The Company insisted that its
method o f calculating such allowances was sound, that it was the
method which had been approved by the Interstate Commerce
Commission, and that therefore the lower figures allowed by the
Commission were confiscatory. Here, again, the Court cut
through the question o f method to results. It appeared from
the Company’s own figures that the allowances contended for,
over a period of eight years, ran consistently higher than— be
tween two and three times as high as— experienced depreciation.
Taking due account o f the fact that existing depreciation and
accrued depreciation may be quite different at any given time,
the Court concluded that the Company had not sustained the
burden of justifying this very great divergence between the two
over so long a period.*89
In two cases between the same parties, decided the same day,
with opinions by Mr. Justice Cardozo, we find some interesting
additions to the doctrine of the Los Angeles and Lindheimer
decisions.90 In one of these cases, the Commission’s action was
found to be arbitrary and unreasonable in several respects. In
particular, its adoption of a single year as a test of probable
future earnings under a given rate schedule, when the figures
for later years were available and were substantially lower, was
condemned. Thus the Lindheimer rule as to preferring experience
are unable to conclude that the Company has been operating under confisca
tory intrastate rates. Yet, as we have said, the conclusion that the existing
rates have been confiscatory— and grossly confiscatory— would be inescapa
ble if the findings below were accepted.’ . . . Elaborate calculations which
are at war with realities are of no avail.” Id. at 163, 164.
88 Relevant excerpts from the Court’s opinion are as follows: “ Confisca
tion being the issue, the Company has the burden of making a convincing
showing that the amounts it has charged to operating expenses for deprecia
tion have not been excessive. That burden has not been sustained by proof
that its general accounting system has been correct. The calculations are
mathematical but the predictions underlying them are essentially matters
of opinion. . . . The predictions must meet the controlling test of ex
perience.” Id. at 169, 170.
In Dayton Power & Light Co. v. Public Utilities Com. of Ohio, 292 U. S.
290 (1934) and in Columbus Gas & Fuel Co. v. Public Utilities Com. of Ohio,
292 U. S. 398 (1934), in two opinions by Mr. Justice Cardozo, two rate cases
were decided, in part, in favor of the utility companies. No new principles
relevant to our discussion were introduced, however. That the spirit of the
Los Angeles Gas case still prevailed is evidenced by the words of the Court
in the Dayton case: viz., “ the appellant may not prevail unless there has
been error in the result as well as error in the reasoning.” 292 U. S. 290, 298.
90
West Ohio Gas Co. v. Public Utilities Commission of Ohio, No. 1, 294
U. S. 63 (1935), and the same, No. 2, 294 U. S. 79 (1935).
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to estimate (no matter how elaborately calculated) was turned
against the regulating authority.91
In the other case, the Court held that, even in confiscation cases,
it would not bar itself from considering the method used in fixing
rates where the question as to the method extended to such
matters as fair hearing, rather than questions of computation,
rules for calculating “ fair value ” , and the like. In this case, the
Court held void, and remanded for further proceedings, a de
termination of the Commission made upon evidence introduced
after the hearing, and without the company’s knowledge, which
evidence was used to change the method of calculating certain
costs. Without passing upon the validity of the result thus ob
tained, the Court held the proceeding arbitrary.92
If we could leave the public utility rate cases at this point, we
would have a fairly clear picture in our minds. Unfortunately
for the cause of clarity, we have yet to consider the latest pro
nouncement o f the Court in this field, in West v. Chesapeake &
Potomac Telephone Co.93 As will be seen, however, this case may
not be so hard to reconcile with those discussed above as at first
appears. In this case, the Commission had ordered a rate cut on
the basis of a rate base arrived at by adjusting the 1923 courtascertained value o f the property to present value, by the use of
price indices. Additions to plant since 1923, retirements, etc.,
were all taken into account, and use was made of the price indices
in calculating depreciation allowances also. The details of the
plan were not in controversy.94 Mr. Justice Roberts, delivering
91 The Court declared: “ We have said of an attempt by a utility to give
prophecy the first place and experience the second that ‘ elaborate calcula
tions which are at war with realities are of no avail
W e say the same
of a like attempt by officers of government prescribing rates to be effective
in years when experience has spoken.” 294 U. S. 79, 82.
92 Mr. Justice Cardozo’s words were as follows: “ Our inquiry in rate
cases coming here from the state courts is whether the action of the state
officials in the totality of its consequences is consistent with the enjoyment by
the regulated utility of a revenue something higher than the line of con
fiscation. . . . But the weakness of the case for the appellee is that the
fundamentals of a fair hearing were not conceded to the company.” 294
U. S. 63, 70.
93 2 95 U . S. 662 (1935).
94 It had been agreed between the Company and the Commission that
price indices should be used in lieu of a complete inventory, in order to
save the expense involved in the latter. The case was tried before the Com
mission on that basis, neither party presenting engineers’ estimates. On
appeal before the District Court, the Company did present some estimates
of reproduction costs, and before the Supreme Court it contended that,
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the opinion of the Court (Justices Stone, Brandeis and Cardozo
dissenting), held the rate determination void, because o f the
Commission’s method of establishing the rate base. The District
Court, following another method from that used by the Com
mission, had fixed the value of the property at a point high
enough to establish confiscation at the return established by the
Commission as sufficient. The Supreme Court, however, did not
adopt this. Rather, it stated that it was not the function of the
court below, as it was not the function of the Supreme Court
either, “ to do the work of the Commission by determining a rate
base upon correct principles ” .95 Furthermore, it specifically held
the valuation determined by the District Court arbitrary, because
unsupported by findings based upon evidence.
Yet the majority opinion expressly reaffirms the rule of the
Los Angeles Gas Rate Case that “ . . . it is not the function of a
tribunal inquiring into the question of confiscation to set aside the
legislative findings for mere error of procedure. The duty of a
court is merely to ascertain whether the legislative process has
resulted in confiscation.” 96 How does the Court go about recon
ciling this doctrine with its holding in the present case? It does
it, apparently, by holding that the method used by the Commis
sion in this case was so arbitrary that it must necessarily result
in confiscation.979
8 In another place, the Court phrases its objec
tion to the Commission’s method in a way which is, perhaps,
more fortunate. There it states that the Commission reached its
conclusions as to fair value from data “ which furnished no legal
support ” .88 Although this statement begs the question, by the
use of the word “ legal ” , it at least avoids the obvious falsity
of the “ necessarily ” formula.
Where does that leave us? The Court, apparently, is willing
to allow a great deal of leeway within the inclusive formula of
while it had consented to the use of price indices, it had contemplated their
application to specific pieces of property taken singly, rather than to the
composite whole.
95 2 95 U. S. 662, 679.
99 Id. at 674.
97 The Court declared: “ It is apparent from what has been said that
here the entire method of the Commission was erroneous and its use neces
sarily involved unjust and inaccurate results.” Id. at 675. It is interesting
to note, however, that, according to the Court’s own arguments against the
method used, the results might just as well have favored the Company as
the Commission. It is a bit difficult, consequently, to see how the method
“ necessarily ” involved confiscation!
98 Id. at 680.
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Smyth v. Ames. In ascertaining historical cost, reproduction cost,
depreciation, etc., and in determining the relative weights to be
given to these factors, the Commission’s discretion will be re
spected. Errors in one particular may be offset by compensating
errors in another quarter." Elaborate calculations that are at
war with realities will be of no avail.9
100 Price trends may be
9
used to establish presumptions regarding the question of confisca
tion.101 But when it comes to the substitution for all this para
phernalia of a completely new method— for instance, one based
entirely upon price indices— that is another matter. In such a
case the Court still insists upon its right to look into the fairness
of that method, as a method. The company will not be required to
prove confiscation in the result. If the method does not satisfy the
Court, it will not furnish “ legal support ” for conclusions as to
“ fair value ” . It boils down to th is: the Court will not set up
any particular method as a positive requirement, but it will insist
that whatever method is adopted shall meet the Court’s con
ception of fairness.1021
*
3
0
The cases of Nashville, C. & St. L. Ry. Co. v. Walters 103 and
Panhandle Eastern Pipe Line Co. v. State Highway Comm’n 104 are
worthy o f note here in that they again show an inclination on the
part of the Court to depart from old rules or presumptions and
to exercise its own discretion on the basis of the particular facts
of the case. Both of these cases deal with conflicts between public
and private transportation facilities. In the first, a railroad com
pany was ordered to share the cost of replacing a grade crossing
by an underpass. In the second, a pipe line company was ordered
to bear the expense of lowering its pipe lines to accommodate the
construction of a new highway. In both cases the states claimed
99 Los Angeles Gas & Elec. Corp. v. R. R. Com., 289 U. S. 287 (1933).
100 Lindheimer v. 111. Bell Tel. Co., 292 U. S. 151 (1934).

101 Clark’s Ferry Bridge Co. v. P. S. C., 291 U. S. 227 (1934).
i °2 The Court was doubtless impressed by the fact, which it pointed out,
that, if a 1935 price index were applied, the rate base would already exceed
even that fixed by the District Court, which itself was enough to require a
higher return than that permitted by the Commission.
Compare with the above the case of Great Northern Ry. Co. v. Weeks, 297
U. S. 135 (1936) in which the method of determining the value of a railroad
system for purposes of taxation was held to vilify the result even in the
absence of any showing that the assessment was discriminatory or in any
way resulted in the petitioner bearing an undue share of the total tax
burden on property in the state. This may open wide another door, which
has previously been closed, to judicial discretion.
103 2 94 U. S. 405 (1935).
io< 294 U. S. 613 (1935).

1936]

FROM RULE TO DISCRETION

29

to be exercising their police power on behalf of the safety of
people using the highways. The general doctrine relied upon by
the states in each case is well settled; and, in the past, the Court
has shown little inclination to question the legitimacy of such
police regulations.1051
6 In the Walters case, the Court reviewed
0
evidence tending to prove that safety was not an important con
sideration in ordering the change. On the basis of this showing
it reversed the state court’s refusal to hear evidence in support
of the contention that the order was arbitrary and unreasonable,
and remanded the case for further appropriate proceedings. In
the Panhandle case, in the absence of proof that the pipe lines
were the cause of serious danger to the public, the Court declared
that compensation would have to be awarded.
VII.
Turning to cases dealing with matters of procedure, we find
that two different tendencies are noticeable; two tendencies which
seem at first glance inconsistent, but which are not really so.
One is a tendency on the part of the Court to be increasingly
vigilant to see that procedural checks on the abuse of authority
are maintained, and imposed where necessary. The other is to be
liberal in allowing modifications in traditional forms, and even
settled rules of the Court, where the old form has no special
virtue in itself and its function can be equally well, or better,
performed by something else. To begin with the latter, Patton v.
United States108 first calls for our attention. It was there held
that neither the jury trial provisions of the Constitution, nor any
sound principles of public policy, served to prevent one accused
of a felony from waiving his right to a jury trial in a federal
court. This result was reached in the face of Supreme Court
dicta and lower federal court holdings to the contrary. In one
of the latter, however, there was a vigorous dissenting opinion,
upon which the Court here leaned heavily for support, which
tended to prove that the constitutional provisions were intended
solely as a privilege for the defendant, which he should be free
to waive. With regard to the argument that it would be against
public policy to allow the defendant to waive a safeguard to his
liberties, on account of the interest which the state has in the
preservation of all liberties, it was pointed out that the defendant
103 See, for example, Erie R. R. Co. v. Public Utility Comm’rs., 254 U. S.
394 (1921).
106 281 U. S. 276 (1930).
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could always plead guilty and thus waive trial altogether. Surely
any public policy that would run against waiver of jury trial
should run a fortiori against pleading guilty. The Court admitted
that common law practice had generally, if not always, been to
deny waiver; but it concluded that this precedent should not
govern, stating that “ The rule of the common law . . . was
justified by conditions which no longer exist. . . .” 107
The case of Dimick v. Schiedt108 hardly fits into our pattern.
Here the Court, by a five to four decision, construed the Seventh
Amendment as governed by a strict interpretation of the common
law as it was in 1791. An award of damages of $500 was contested
as inadequate. The lower court granted the motion for retrial,
unless the defendant would consent to an increase of the damages
to the sum of $1500. Defendant consented. The original plaintiff,
however, now appealed for the retrial, contending that he had
been denied his right to trial by jury. On appeal, the plea having
been denied by the lower court, Mr. Justice Sutherland, delivering
the majority opinion, rested his case primarily on historical
arguments as to the state of the common law in 1791, and second
arily upon a general presumption in favor of jury trial.109 Mr.
Justice Stone’s dissenting opinion (concurred in by the Chief
Justice and Justices Brandeis and Cardozo) defended the action
of the original court on rational grounds, and attacked the major
ity’s refusal to be guided by the liberal principles of certain
Supreme Court decisions in analogous cases as an “ indefensible
anachronism ” .110
In the case of Baltimore & C. Line v. Redman,111 however, the
Court displayed a more liberal attitude. Here, defendant had
moved for dismissal o f the complaint on the ground of insufficient
107 281 U. S. 276, 306. Several other cases dealt with the general subject
of jury trial. Gasoline Products Co. v. Champlin Refining Co., 283 U . S. 494
(1931), is interesting chiefly for its dicta. Mr. Justice Stone, speaking for an
unanimous court, declared that, although there is at common law no practice
of setting aside a verdict in part, such a practice, reasonably exercised,
would not be incompatible with the jury trial provisions of the Federal Con
stitution, in cases where jury trial was required. In this specific case, how
ever, it was held that the issues involved were not sharply enough separated
to justify such action.
i <>8 293 U. S. 474 (1935).
109 Thus he stated: “ Maintenance of the jury as a fact-finding body is of
such importance and occupies so firm a place in our history and jurispru
dence that any seeming curtailment of the right to a jury trial should be
scrutinized with the utmost care.” 293 U. S. 474, 486.

no Id. at 297.
iii2 9 5 U. S. 654 (1935).
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evidence. The trial court reserved judgment on this question
until after the jury had decided fo r plaintiff, and then ruled
against the judgment for dismissal. This ruling was reversed on
appeal. Over defendant’s plea for a dismissal of the complaint,
the Circuit Court of Appeals ordered a new trial, contending that
such a result was dictated by Slocum v. New York Life Ins. Co.112
Mr. Justice Van Devanter, speaking for an unanimous court (he
had also delivered the opinion in the Slocum case, Hughes, J., and
three others dissenting), pointed out that in the Slocum case
the original court had not reserved judgment on the motion to
dismiss, with the result that the reversal covered the issues de
cided by the jury as well as the question of law. In reversing the
judgment below, he remarked that certain dicta in the Slocum
case lent support to the position of the Circuit Court of Appeals
in this case, and stated that “ they must be regarded as qualified
by what is said in this opinion ” .113
The case of Snyder v. Massachusetts 114 provides an interesting
border line case, judging from the division of the Court (five to
fo u r ), between what is a mere matter of form and what is funda
mental in the way of procedure. It also shows a similar division,
but a different line-up from that which we found when the
border line of fair result versus fair method was reached, in the
substantive cases discussed above.115 In the Snyder case, the jury
was taken to view the scene of the crime, and, while it was
there, various features of the scene were called to its attention
by the prosecuting attorney. The court stenographer made a
transcript of all that was said and done at the view. Defendant
was represented by counsel but he himself was not permitted to
be present; and on this ground he challenged the proceedings as
lacking in due process of law. The majority of the Court, speak
ing through Mr. Justice Cardozo, denied that the presence of the
defendant at the view was required by the due process clause.
They pointed out that the state is “ free to regulate the procedure
of its courts in accordance with its own conception of policy and
fairness unless in so doing it offends some principle of justice so
rooted in the traditions and conscience of our people as to be
ranked as fundamental ” .116 Applying this criterion to the prece-*1
112228 U. S. 364 (1913).

ns 295 U. S. 657, 661.
114 291 U. S. 97 (1934).
115 See discussion of W est v. Chesapeake & Potomac Telephone Co., 295
U. S. 662, cited supra note 93.
ns 291 U. S. 97, 105.
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dents and to a rational analysis of the situation here presented,
the Court concluded as stated.117
Mr. Justice Roberts, with the concurrence of Justices Brandeis,
Sutherland and Butler, dissented.118* He argued that the right of
the defendant to be present at the view was so fundamental that
no consideration of its practical effect in this case was in order.
“ A distinction has always been observed [he declared] in the meaning
of due process as affecting property rights, and as applying to procedure
in the courts. In the former aspect the requirement is satisfied if no
actual injury is inflicted and the substantial rights of the citizen are
not infringed; the result rather than the means of reaching it is the
important consideration. But where the conduct of a trial is involved,
the guarantee of the Fourteenth Amendment is not that a just result
shall be obtained, but that the result, whatever it shall be, shall be
reached in a fair way.” 118

It was suggested above that two tendencies may be discerned
in the cases dealing with procedure. We have dealt with one of
these. The other is the tendency of the Court to be increasingly
vigilant in defense of the substance of procedural rights. Stated
in this way, it becomes clear that, far from being contradictory
to the tendency we have just been discussing, it is really compli
mentary to it. Again it is a question of elevating substance over
technicalities, and of a “ factual approach ” . (A t least it may take
that form .) This generally involves the substitution of discretion
for rule— or of a flexible rule for one that was rigid.
117
In considering the argument that the defendant has a well established
right to be present at the trial, and that the view is technically part of the
trial, Mr. Justice Cardozo spoke as follows: “ A fertile source of perversion
in constitutional theory is the tyranny of labels. Out of the vague precepts
of the Fourteenth Amendment a court frames a rule which is general in
form, though it has been wrought under the pressure of particular situations.
Forthwith another situation is placed under the rule because it is fitted to
the words, though related faintly, if at all, to the reasons that brought the
rule into existence.” Id. at 114. This, of course, is a very typical expression
of the modern, non-conceptual point of view; and it is strange, indeed, at
least at first thought, to find it expressed in opposition to Mr. Justice
Brandeis (who joined the dissenters in this case).
118 Thus it was Mr. Justice Roberts here, as well as in Dimick v. Schiedt
and in the W est case, who called the halt to the subordination of form to
substance. In the W est and Dimick cases, he marshalled Justices Van
Devanter, McReynolds, Sutherland and Butler to his support, while in the
former the Chief Justice also kept him company. (Mr. Justice Sutherland
spoke for the Court in the Dimick case.) Here he was unable to swing the
Chief Justice or Justices Van Devanter and McReynolds in line, but was
joined by Mr. Justice Brandeis, who is ever on the alert to preserve the
procedural safeguards for a person on trial for crime.
119 Id. at 137.
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The now famous, or infamous, Alabama Rape case has fur
nished us with a case in point. The facts are generally familiar
to all. In Powell v. Alabama,120 the Court (Justices Butler and
McReynolds dissenting) not only affirmed that the due process
clause guaranteed the right of a defendant in a criminal trial
to counsel, but held that that right must be interpreted liberally
in defendant’s favor, so as to require appointment of counsel by
the court where the defendant is unable to employ counsel. It
went still further and held that “ that duty is not discharged by
an assignment [of counsel] at such a time or under such cir
cumstances as to preclude the giving of effective aid in the
preparation and trial of the case ” .121
More important, in this category, however, than the cases
dealing with procedural due process of law are four cases which
deal with the checks on executive power. The first of these cases
is that of Sterling v. Constantin.122 Here, in fact if not in form,
an old rule was altered in the direction of flexibility, thereby
enlarging the discretion of the Court. The case grew out of the
attempt on the part of the state of Texas to restrict oil produc
tion. A statute was enacted making provision fo r such restric
tion. Orders of the commission charged with enforcement of the
statute were temporarily enjhined by a Federal District Court.
Under a proclamation declaring certain parts of the state to be in
“ a state of insurrection, tumult, riot and a breach of the
peace ” ,123*and declaring “ martial law ” , the Governor assumed
military control, asserting that there would be violence unless
oil production was cut and illegal exploitation brought to a halt.
The District Court denied the Governor’s contention that his
declaration of martial law rendered his actions thereunder im
mune from court process; and held that there was no evidence to
support his claim regarding the necessity for martial law. It was
contended before the Supreme Court: (1) that the Governor
has the power to declare martial law; (2) that the sufficiency of
120 2 87 U. S. 45 (1932).
121 Id. at 71. The second Supreme Court decision growing out of this case
is also worthy of note. Norris v. Alabama, 294 U. S. 587 (1935). The
decision of the Alabama court against the defendant was reversed this time
on the ground that he had been denied the equal protection of the laws in
that members of his race had been systematically excluded in impaneling
the jury. This point had been decided before. The significant fact was
that the Court went behind the state statutes to consider their actual ad
ministration, and on this ground reached its decision.
122 2 87 U. S. 378 (1932).
i 22 Id. at 389.
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the facts upon which martial law is declared is not open to review
by the courts; (3) that courts may not control by injunction the
means of enforcing martial law; and (4) that the finding by the
Governor of the necessity for taking property constitutes due
process of law.124
Conceding that the Court wished to assert the power of the
federal courts to intervene in this situation, it must be recognized
that the Court was in a difficult situation. It was confronted by
the case of Martin v. Mott,1251
6wherein it had declared with regard
2
to the President’s power to declare martial law that: “ We are all
of opinion that the authority to decide whether the exigency has
arisen, belongs exclusively to the President, and that his decision
is conclusive upon all other persons ” .128 Luther v. Borden 127
applied the same doctrine to the states. Faced with this need
for agility, Mr. Chief Justice Hughes, speaking for the Court,
proved himself equal to the occasion. The decision of the execu
tive as to the need for military aid, he admitted, was conclusive.128
But he proceeded to make a distinction between the power to
declare martial law and the power to take any steps by virtue
of that declaration! These steps, he contended, must be within
the bounds of reason, and are subject to judicial review to see
that they are. In this case, they failed to meet that test, accord
ing to the District Court’s findings, supported by evidence. And
that was that! Again an absolute was subjected to the “ rule of
reason ” — as interpreted by the Court, of course.
The second of the cases referred to above is the Hot Oil case.129
The case, as is well known, involved the validity of Section 9 (c)
of the National Industrial Recovery A c t 130 and of an executive
order issued thereunder. The subsection involved was declared
void as an unconstitutional delegation of legislative power by
Congress to the President. In so holding, the Court followed a
well established formula, which, however, had never before been
12* Id. at 393.
12®12 Wheat. 19 (1827).
126 Id. at 30.
127 7 How. 1, (1849). The Court stated: “ . . . if the government of Rhode
Island deemed the armed opposition so formidable, and so ramified through
out the State as to require the use of its military force and the declaration
of martial law, we see no ground upon which this court can question its
authority.” Id. at 45.

128 287 U. S. 378, 399.
i 2» Panama Refining Co. v. Ryan, 293 U. S. 388 (1935).
129 48 Stat. 195, 15 U. S. C. § 701 (1933).
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used to declare a Congressional statute unconstitutional.131 The
formula requires that, in delegating authority, Congress must
declare a policy and establish standards for the governance of
the authority to whom discretionary power is being granted.
This, the Court held, after a careful analysis of the statute, Con
gress had failed to do— Mr. Justice Cardozo alone dissenting.
More interesting from our point of view, because it more
clearly represents a new development of the law, is that part of
the decision which holds the executive order void in itself for
failure to set forth a finding or statement o f the grounds of the
President’s action. Even if Section 9 (c ) were constitutional in
itself, the Court declared, the President would be under obliga
tion to make findings “ as to the existence of the required basis
of his action . . . for otherwise the case would still be one of
an unfettered discretion as the qualification of authority would
be ineffectual ” . 132
Mr. Justice Cardozo cited Martin v. Mott, and a long line of
following cases, to the contrary. He quoted the following perti
nent passage from the Mott case:
“ In short, the same principles are sought to be applied to the delega
tion and exercise of this power intrusted to the Executive of the nation
for great political purposes, as might be applied to the humblest officer
in the government, acting upon the most narrow and special authority.
It is the opinion of the Court, that this objection cannot be maintained.
When the President exercises an authority confided to him by law, the
presumption is, that it is exercised in pursuance of law. . . . It is not
necessary to aver, that the act which he may rightfully do, was so
done.” 133

He declared that “ Discretionary action does not become sub
ject to review because the discretion is legislative rather than
executive.” 134 The contrary of this proposition, however, is ex131 Although the formula was well established, it had been interpreted
more and more favorably to the delegation of authority, until such a dis
tinguished student of Constitutional law as Professor Corwin had concluded
that: “ Extensive, therefore, as is the power which the New Deal legislation
delegates to the President, it in this regard only confirms the uncontradicted
trend for years past of our constitutional law.” C orwin , T he T w ilight of
the S upreme Court (1934) 145.
132 293 U. S. 388, 431.
133 Id. at 445, quoting from 12 Wheat. 19, 32. The only cases cited by
Mr. Chief Justice Hughes, in support of his position, on the other hand,
dealt with such minor officers as public utilities commissioners, and a Com
missioner of Immigration.
134 Id. at 448.
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actly what the majority of the Court affirmed.185 This is what
gives the case its chief significance for us. In the face of a
rapidly growing tendency to delegate powers to the President
(generally including the power, as in this case, to re-delegate
them )— a tendency which will doubtless persist within the limits
marked out by this decision— the Court apparently feels the ne
cessity of imposing this procedural check upon the President.
The old distinction between the Chief Executive and inferior
officers, in this connection, is not longer so appropriate when so
many matters of everyday occurrence are being delegated to
the President. Any relevant difference which might otherwise
remain, of course, disappears almost entirely when the President
is allowed to act through subordinates who are virtually autono
mous on all but the broadest questions. Harkening back once
more to the case of West v. Telephone Co.,136 it is to be noted
that again the Court insists upon reviewing the method of obtain
ing a certain result where that method involves what the Court
considers fundamental guarantees against abuse of power rather
than mere technicalities as such.
The third of the cases referred to above is that o f Schechter v.
United States,137 in which the NIRA code-making provisions,
also, were held to involve an unconstitutional delegation of legis
lative authority. From the point of view of our present interest
it adds little to the ground already covered. A statement in the
Act of the general aims of industrial rehabilitation, correction,
and expansion is held an insufficient delimitation of a delegated
power. Again, the close connection between such procedural de
vices as hearings, statements of findings, and the like, on the one
hand, and the limitations on Congressional delegation of author
ity, on the other, is stressed. Thus the Court, in arguing that the
“ fair competition ” which the codes were to maintain is inade
quately defined, pointed out that, when Congress had earlier
authorized the Federal Trade Commission to check “ unfair
methods of competition ” , it had at the same time set up a pro
cedure involving formal complaint, notice and hearing, appro-1
3
133 Thus the opinion reads: “ W e are not dealing with action which, appro
priately belonging to the executive province, is not the subject of judicial
review, or with the presumptions attaching to executive action. To repeat,
we are concerned with the question of the delegation of legislative power.
. . . When the President is invested with legislative authority as the delegate
of Congress in carrying out a declared policy, he necessarily acts under the
constitutional restriction applicable to such a delegation.” Id. at 432.
l 33 295 U. S. 662 cited supra note 93.
w 295 U. S. 495 (1935).
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priate findings of fact supported by adequate evidence, and ju 
dicial review.188 This time even Mr. Justice Cardozo concurred.189
Finally, another example of this same tendency, on the part of
the Court, to take precautions against being maneuvered out of
its position of control over the executive is displayed in the
recent case growing out of President Roosevelt’s dismissal of a
member of the Federal Trade Commission.1
940 The Court unani
1
8
3
mously upheld the right of Congress to regulate the tenure of
members of administrative bodies appointed to perform quasi
legislative and quasi-judicial functions, and thereby to check the
President’s power of removing his appointees. This case repre
sents a clear reversal of the dicta and of the reasoning (though
not of the actual holding) o f the Myers case.141 It is thus an ex
ample, also, of the pragmatic method. For the abstract logic of
the latter case (using deductions from the “ power of appoint
ment ” and the general “ executive power ” ), the Court here sub
stituted a realistic consideration o f the nature of the office
involved.142
138 295 U. S. 495, 540. See also Id. at 539, where the Court refers to
similar checks upon the Interstate Commerce Commission, by way of con
trast with the N IR A.
139 A series of cases dealing with judicial review— especially as to ques
tions of procedure— of the decisions of administrative boards and tribunals
suggests itself for discussion at this point. Except for the public utility
cases, which have already been treated, they will be omitted from this dis
cussion, however. Dealing with a branch of the law that was already far
from settled, they do little to clarify it or to establish any recognizable
trends. It might be remarked in passing that, in what is probably the most
important of these cases Crowell v. Benson, 285 U. S. 22 (1932), the Court
betrayed the same fear of unchecked administrative power that was evident
in the N IR A cases. Mr. Chief Justice Hughes, holding for the majority
that the Fifth Amendment precluded administrative finality for determina
tions of “ jurisdictional facts ” (at least in cases where the question of con
stitutional jurisdiction turned on those fa cts), declared that to allow such
finality “ would be to sap the judicial power as it exists under the Federal
Constitution and to establish a government of a bureaucratic character
alien to our system . .
285 U. S. 22, 57.
140 Humphrey’s Executor v. United States, 295 U. S. 602 (1935).
141 Myers v. United States, 272 U. S. 52 (1926). It is interesting to note
that in the Rathbun case, again, as in the Hot Oil case, additional checks are
placed upon the President’s exercise of discretion when the power he wields
is not strictly “ executive ” in nature.
142 The cases discussed in the text above may perhaps be considered the
Supreme Court’s answer to Professor Corwin’s charge that the Court, “ pur
suing still the ancient grudge against ‘ legislative power ’ in which judicial
review was first conceived, has steadily favored the aggrandizement of the
‘ executive power ’ of the President ” . Corw in , op. cit. supra note 131 at 147.
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VIII
Of all the commerce clause cases decided during the period
under review, only three will be treated here. The first of these,
Baldwin v. Seelig,143 is the most clear cut. New York state’s
attempt to prevent the sale within the state, after it had “ come
to rest ” there, of milk imported from other states, if it had
been purchased from the producer at a price below that allowed
in New York, was declared invalid. The Court expressly recog
nized the threat of economic warfare among the states and of
the development o f self-contained units, if such policies were per
mitted. The argument that the burden imposed upon interstate
commerce was indirect was dealt with summarily. Such a nice
distinction, the Court declared, through Mr. Justice Cardozo, is
irrelevant, “ when the avowed purpose of the obstruction, as well
as its necessary tendency, is to supress or mitigate the conse
quences of competition between the states ” .144 In a manner sug
gestive of its attitude in the case of Nashville, C. & St. L. Ry. Co.
v. Walters,145 the Court cut through the pretext that the legisla
tion was a sanitary regulation. Admitting that there was some
degree of relationship between health and the law in question,
the Court declared that it was' too slight. The end must be
sought more directly. “ To give entrance to that excuse would
be to invite a speedy end of our national solidarity.” 146 Nor did
it matter that some of the milk had been removed from the
original containers. The battle-scarred “ original package doc
trine ” was dealt another blow. The Court went behind the
phraseology of the doctrine and proclaimed that its real sub
stance and meaning was to prevent the state of destination from
using either its power to tax or its police power, “ with the aim
and effect of establishing an economic barrier against competi
tion with the products of another state or the labor of its
residents ” .147
Although the Railroad Pensions Case 148 produced a sharply
divided Court, there was no real division on fundamental princi
ples. Mr. Justice Roberts, speaking for the majority, held that
the pension plan was not closely enough related to the well-being
i « 294
144 294
145 294
146 294

U.
U.
U.
U.

S.
S.
S.
S.

511
511,
405
511,

(1935).
522.
cited supra note 103.
523.

147 Id. at 527.

i4s Railroad Retirement Board v. Alton R. Co., 295 U. S. 330 (1935).
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o f interstate commerce to qualify as a legitimate means to the
regulation thereof. The Chief Justice, expressing the views also
of Justices Brandeis, Stone and Cardozo, declared that the re
lationship was close enough to justify the regulation.149 The
question, the whole Court agreed, was one o f degree of relation
ship— a question of fact and of judgment. One factor which
clearly influenced Mr. Justice Roberts’s judgment, however,
appears plainly in his opinion, and should be noted. That factor
is his conviction that the real purpose o f Congress had nothing to
do with interstate commerce as such, but was directed toward the
social welfare of railroad employees, as an end in itself.150
This brings us again to the Schechter case,151 this time in its
interstate commerce aspect. Could the wages and hours pro
visions of codes dealing with labor not directly engaged in inter
state commerce be regulated by Congress on the grounds of the
indirect repercussions upon the commerce of the nation? With
out denying the existence of such repercussions, and without
denying, either, that the commerce power extended to the regula
tion of transactions which, although not themselves “ in ” inter
state commerce, nevertheless affected it, the Court unanimously
held that the regulation hei?e attempted exceeded the power of
Congress. The majority opinion, by the Chief Justice, did accept
the distinction between “ direct ” and “ indirect ” effects upon
interstate commerce. It was clearly recognized, however, as one
of those distinctions in degree which, at a certain point, becomes
great enough to become a difference in kind. It is particularly
interesting and instructive to note that, in his discussion of the
149 Seldom do majority and minority meet so squarely in terms of a pure
matter of degree, and thus of judgment, rather than in terms of conflicting
rules. Thus Mr. Justice Roberts declared: “ The question at once presents
itself whether the fostering of a contented mind on the part of an employee
by legislation of this type, is in any just sense a regulation of interstate
transportation. If that question be answered in the affirmative, obviously
there is no limit to the field of so-called regulation.” 295 U. S. 330, 368.
And Mr. Chief Justice Hughes replied: “ . . . I think that it is clear that
the morale of railroad employees has an important bearing upon the
efficiency of the transportation service and that a reasonable pension plan
by its assurance of security is an appropriate means to that end. Nor should
such a plan be removed from the reach of constitutional power by classing it
with a variety of conceivable benefits which have no such close and sub
stantial relation to the terms and conditions of employment.” Id. at 379.
160 Id. at 362-374 passim. Thus he states: “ The act is not in purpose
or effect a regulation of interstate commerce . . .” at 362; and “ . . . it is
an attempt for social ends to impose by sheer fiat . . .” at 374.
151 295 U. S. 495 cited supra note 137.
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distinction between direct and indirect effects upon interstate
commerce, the Chief Justice pointed out that the same distinc
tion had been recognized in Sherman Act cases by taking account
of intent to restrain.152 Thus here, as in the Railroad Pensions
Case and in Baldwin v. Seelig, “ intent ” proves a convenient
reference point in measuring degree of relationship. Finally,
attention should be called to the concurring opinion of Justices
Cardozo and Stone. It carefully avoids the distinction between
“ direct ” and “ indirect ” effects, and states the issue frankly in
terms of degree, and finds no difficulty in settling the matter in
such terms, without reference to “ intent ” .153
IX
Such barriers as the Court has from time to time placed upon
the power of Congress to legislate for social ends through the
commerce power, are causing that body to turn with increasing
frequency to the powers of taxation and appropriation to accom
plish its purposes. On the basis of the precedents, it would ap
pear that this course was well-advised from the legislature’s
point of view; for in these fields the Court has been unusually
sweeping in its holdings— and, specifically, in its upholdings. It
has established apparently clear-cut rules which would seem to
leave it little opportunity, now, to exercise discrimination as be
tween various uses of the taxing and spending powers based upon
either the purpose of Congress or the practical effect of the actin question. Thus, in the first oleomargarine tax case, Mr. Justice
White expressly ruled out both of these elements from the con
siderations which the Court was free to take into account.154
The Child Labor Tax Case 155 is easily distinguishable from this
case. The provisions of the statute there involved made it easy
for the Court to hold that it was, on its face, not a tax at all,
and so not within the taxing power. Similarly, the Doremus
152 295 U. S. 495, 547. The Court cited, inter alia, Coronado Coal Co. v.
United Mine Workers, 268 U. S. 295, 310 (1925).
152 295 U. S. 495, 554.
154 McCray v. United States, 195 U. S. 27 (1904). Mr. Justice White
declared: “ Since . . . the taxing power conferred by the Constitution
knows no limits except those expressly stated in that instrument, it must
follow, if a tax be within the lawful power, the exertion of that power may
not be judicially restrained because of the results to arise from its exercise.”
Id. at 59. And again, “ . . . the motive or purpose of Congress in adopting
the acts in question may not be inquired into . . .” . Ibid, at 59.
155 Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922).
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case,156 even as limited by Hill v. Wallace157 seemed to grant Con
gress a large amount of freedom in establishing detailed regula
tory systems on the pretext that they were ancillary to the collec
tion of taxes.
The first test of the old rules in this field, during the period
under review, came when the Court was again faced with a pro
hibitive tax upon butter substitutes. The tax involved in this
case 158 was a state levy, and, also unlike the one dealt with in
the McCray case, it was not confined to butter substitutes colored
to resemble butter. Thus the argument that it might be justified
as a protection against deception could not be relied upon. Never
theless, the Court unanimously upheld the statute, saying that
it was “ in form plainly a taxing act, with nothing in its terms
to suggest that it was intended to be anything else.” 159*1
6
In the following year, however, a Federal occupation tax of
$1000 upon the business of selling liquor at retail, in violation
of state law, was held to be a penalty rather than a tax, and so
invalid.180 The two factors which Mr. Justice Roberts declared
clearly denominated the alleged tax a penalty were: (a) the
fact that the condition of the imposition o f the tax was the com
mission o f a crime; and (b )1the fact that, judged by the impor
tance of the business or supposed ability to pay, the exaction was
“ highly exorbitant,” being forty times the tax on licensed dealers.
Thus it appears that the extent o f the tax was here used as an
indication, and an important indication, of the purpose of Con
gress ; while the purpose of Congress, if thus derivable from the
statute itself, is determinative o f the real nature of the exaction.181
This decision was closely followed by the Hoosac case,162 involv
ing the validity of the AAA, the facts o f which need no repeti
tion. In substance, the suit arose directly out of a challenge of
the validity of the processing taxes by one who was subjected
to them. That portion of the opinion that deals with the validity
of the levies as an exercise of the taxing power is comparatively
i56 United States v. Doremus, 249 U. S. 86 (1919) (upholding the Harrison
Anti-Narcotic A ct).
167 259 U. S. 44 (1922) (declaring void the Future Trading A ct).
is* Magnano Co. v. Hamilton, 292 U. S. 40 (1934).
lea id. at 46.
iso United States v. Constantine, 296 U. S. 287 (1935).
161 The opinion of the Court states: “ I f in reality a penalty it cannot be
converted into a tax by so naming it, and we must ascribe to it the character
disclosed by its purpose and operation, regardless of the name.” Id. at 294,
citing, inter alia, Macailen v. Mass., 279 U. S. 620 (1929).
162 United States v. Butler, 297 U. S. 1 (1936).
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brief. Mr. Justice Roberts concluded, it appears, that the act
was not a tax. His reasons seem to be that the avowed purpose
and operation of the act, viewed as a whole, had nothing to do
with raising revenue for the general support of the government,
and that “ the sole object of the legislation is to restore the pur
chasing power of agricultural products to a parity with that pre
vailing in an earlier day ” .163 Here we have another example
of looking to substance rather than form, both in the refusal to
call the “ exaction” a tax just because it was so in form and
avowal, and in the insistence upon considering the tax in the light
o f the statute as a whole. In fact, of course, the revenues accru
ing from the tax were paid into the general funds o f the govern
ment, and there was no necessity either in law or in fact that
they should exactly equal the amounts paid out to farmers under
the other provisions of the act. Nevertheless, it was of course
clear that the pu rpose of the tax was to provide funds for carry
ing out the rest of the act. To ignore this, declared the Court,
“ would be to shut our eyes to what all others than we can see
and understand ” .164
Finally, in this connection, a passage from the dissenting opin
ion of Mr. Justice Stone (Brandeis and Cardozo, J. J., concurring)
deserves quotation. Presumably, since it is in the nature of a con
cession, it would meet with the approval of the majority. It reads:
“ The power to tax and spend is not without constitutional restraints.
One restriction is that the purpose must be truly national. Another is
that it may not be used to coerce action left to state control.” 165

This would appear to leave an abundance of room for future
judicial maneuvering.166*
There is still one more aspect of the case that demands our
attention. It threatens certain other rules of the Court which
168 Id. at 58. Note also this statement of the Court: “ A tax, in the general
understanding of the term, and as used in the Constitution, signifies an
exaction for the support of the Government. The word has never been
thought to connote the expropriation of money from one group for the benefit
of another.” Id. at 61.
164 Id. at 61. There is even a hint that the Court might follow this same
procedure even though the taxing provisions were made a separate act.
“ Passing the novel suggestion ” , reads the relevant portion of the opinion,
“ that two statutes enacted as parts of a single scheme should be tested as
if they were distinct and unrelated, we think the legislation now before us
is not susceptible of such separation and treatment.” Id. at 58.
165 Id. at 87. (Italics the author’s.)
186 This process was begun in the first child labor case Hammer v. Dagenhart, 247 U. S. 251 (1918), but it is carried further here. See Corw in , o p . cit.
supra note 131.
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had been thought to guarantee Congress immunity from judi
cial control of its use of the spending power much in the same
way that the McCray case seemed to protect the exercise of the
taxing power. These rules were laid down in the cases o f Massa
chusetts v. Mellon and Frothingham v. Mellon, decided together.167
The statute involved was a federal subsidy to states conditioned
upon the consent of the states to allow federal officials to per
form various activities and make regulations within the states
for which they would not otherwise have had authority. Suits
were brought to restrain enforcement of the act both by Massa
chusetts and by Mrs. Frothingham, as a taxpayer. The Court
refused to take jurisdiction in both cases, holding that the sover
eignty of the state was not invaded because the state was not
subject to federal regulation unless it consented voluntarily to
such regulation, as a condition of receiving a bounty; because the
state had no interest as parens patriae, since those interests of
Mrs. Frothingham which were involved were her interests as
a citizen of the United States; and, finally, because the interest
of a citizen of the United States, as a taxpayer, in the disposal
of funds in the Treasury was too minute, remote, and indetermin
able to furnish the basis for a “ case ” in the constitutional sense.
The Hoosac case was easily distinguished from the Frothing
ham case on the ground that there the taxpayer was seeking
to restrain expenditure of funds, while in the instant case he was
objecting to the collection of a particular tax which he alleged to
be unconstitutional. The point to be noted, however, is that the
Court held that the regulation of agriculture involved was not
voluntary but coercive, on the ground that “ the price of refusal
to comply is loss of benefits. . . . The power to confer or withhold
unlimited benefits is the power to coerce or destroy.” 168 This
makes an interesting contrast with Mr. Justice Sutherland’s
formalistic answer to the charge that federal conditional sub
sidies invaded the rights of the states, which was that, “ If Con
gress enacted it with the ulterior purpose of tempting them [the
states] to yield, that purpose may be effectively frustrated by the
simple expedient of not yielding.” 109 One is entitled to suspect
that in the future the Court may reclaim some of the domain from
which in the past it has excluded itself.*170
187 2 62 U. S. 447 (1923).
788 297 U. S. 1, 70.
189 Massachusetts v. Mellon, 262 U. S. 447, 482.
170
Two other straws in the wind deserve mention. In Hopkins Savings
Ass’n. v. Cleary, 296 U. S. 315 (1935), the Court took jurisdiction of a suit
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X
In the preceding pages we have seen the development of new
tendencies in certain specific fields of Constitutional law. Fre
quently this has been accompanied by the definite repudiation of
old rules, and sometimes also by the development of new rules or,
at least, new principles. Thus the general rule against price fix
ing except in specific industries “ affected with a public interest,”
and probably that very category itself, has been done away with.
The emergency doctrine has been extended. A new flexibility has
been injected into the contract clause, along with a frank rec
ognition that questions arising out of it are questions of degree,
whether or not cast in the form of “ remedy ” versus “ sub
stance ” . The old rule allowing intangibles to be taxed at the
home of the debtor has been repudiated, and a principle of pre
venting “ double taxation ” wherever possible has been put into
practice. The Court is ceasing to lean over backwards in its
attempt to protect governmental instrumentalities from taxation.
It has relaxed the rigid and detailed rules with which it had
hedged in the activities of public utility regulating bodies in favor
of the broader tests o f essential fairness in method and result.
In matters of procedure more generally, the Court has developed
this same attitude of subordinating technicalities to substance,
while recognizing withal that in some cases technicalities em
by a state to restrain action by a state-chartered Building and Loan Associa
tion in violation of state laws but in conformity with a federal statute.
“ It is of no moment . .. . ,” said the Court, “ that the interest of the state
in repelling the encroachment is other than pecuniary.” Id. at 339. And, in
the T V A case Ashwander v. Tennessee Valley Authority, 297 U. S. 288
(1936), a highly debatable question of standing in equity was resolved in
favor of the Court’s jurisdiction, over the opposition of the dissenters in
the Hoosac case (and Mr. Justice Roberts). The presence of Mr. Justice
Roberts in this group must be noted as a qualification of the speculations
in the text based upon his words in the Hoosac case. Note, too, that thrice
previously Mr. Justice Roberts has called a halt to the subordination of form
to substance. See note 118, supra.
It should also be pointed out that the main holding of the T V A case
was not in line with the general tendency developed in the preceding pages.
Rather, in this case, it was the dissenting opinion of Mr. Justice McReynolds
which calls upon the Court to look through “ pretense ” and to consider
purpose.
One other important recent decision is in line with the course plotted in
these pages, but is not discussed for lack of space. It is the case of Colgate
v. Harvey, 296 U. S. 404 (1936) (re-interpreting the “ privileges and im
munities ” clause of the Fourteenth Amendment in such a way as to open
virgin territory for judicial voidance of state statutes, the extent of which
can not yet be determined but may well prove to be great indeed).
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body substance. Particularly notable in this latter connection is
the increased concern the Court has displayed lest the rule of
law— and of the Court— be evaded through the growth o f un
checked executive discretion. Finally, the old rule of accepting
an alleged tax at its face value has been considerably qualified.
More generally, we have witnessed, throughout, the develop
ment o f an increasingly pragmatic attitude by the Court— of a
willingness to examine particular cases on their merits rather
than in terms o f deductive logic and of rules developed in the
light of different circumstances. By the same token, new rules
developed by the Court tend to be more flexible than the old
ones— tend generally to embody, somewhere, the standard of
reasonableness. It is in this limited sense that the whole devel
opment can be characterized as one “ from rule to discretion ” .
Between the specific changes enumerated above and the very
broad, general trend just referred to there lie two incipient ten
dencies of an intermediate nature. One is a tendency on the part
of the Court to be increasingly strict with regard to state actions
which bring them into conflict with the policies o f other states in
such a way as to hamper business and trade. The taxation cases
immediately come to mind as an example of this tendency. Al
most equally prominent is the case of Baldwin v. Seelig,171
The other “ incipient tendency ” referred to is the Court’s
increasing reference to considerations of “ purpose ” and “ in
tent ” . Thus, in the Blaisdell case, the mortgage moratorium was
defended on the ground that the purpose it sought to accomplish
was the advancement o f the general interest rather than that of
a particular class. When the Frazier-Lemke Act was defended on
this ground, the Court pointed out certain features of the Act
which cast doubt upon the contention. In the Railroad Under
pass case and in the Panhandle Eastern Pipe Line case, purported
exercises of the states’ police power to provide for the safety
of their inhabitants were questioned on the ground that the Court
doubted whether safety was the real purpose involved. In a
like maner, the Court challenged a purported health regulation
of New York State with the clearly implied charge that the
state’s real purpose was the forbidden one of setting up a vir
171 294 U. S. 52 (1935). Other cases bearing on the subject are: N. J.
Bell Tel. Co. v. State Board of Taxes and Assessment, 280 U. S. 338 (1 9 3 0 );
East Ohio Gas Co. v. Tax Comm., 283 U. S. 465 (1931) (opposed to the
tendency pointed out above) ; Anglo-Chilean Nitrate Sales Corp. v. Alabama,
288 U. S. 218 (1 9 3 3 ); Interstate Transit, Inc. v. Lindsey, 283 U. S. 183
(1 9 3 1 ); Cooney v. Mountain States Tel. & Tel., 294 U. S. 384 (1935) and
Colgate v. Harvey, 296 U. S. 404 (1936).
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tual tariff wall against certain products o f other states for the
benefit of its own farmers. The intention of Congress, under the
guise o f the commerce power, to accomplish something (social
amelioration) which it could not do directly undoubtedly influ
enced the majority in the Railroad Pensions Case. In the Schechter case, we again find use being made of the criterion of “ in
tent ” (although it was the intent of private parties, in this case).
Finally, the cases on the extent of the taxing and spending powers
advance this tendency to a new “ high
Now that the Court
has embarked upon the venture of deciding cases more and more
in terms of “ reasonability ” in the light o f specific circumstances,
will it be driven increasingly to look to the question of “ intent ” ?
As it wipes away old fictitious bars to legislation, such as “ free
dom of contract ” , “ business affected with a public interest ” , “ re
production cost ” , and the like, is it going to look with suspicious
eye at exercises of authority which are not bona fide— which are
really aiming at something different from that which gives them
their constitutional justification? Is the retreat of the Supreme
Court from many of its old lines of defense, then, really only a
strategic retreat to new ramparts ?
The task of this article has been to trace tendencies in the
Court’s decisions, not, primarily, to relate them to personalities.
Perhaps someone else will tackle the latter job. On the surface,
it looks as though it would be a hard nut to crack. One gets the
impression that, with regard to the tendencies set forth above,
the Court is more consistent than are its members taken singly
or in groups. Thus, for example, Mr. Justice Holmes’s fear of
departing from fixed rule onto the uncharted seas o f judicial
discretion, as set forth in his dissent in Baldwin v. Missouri, ac
cords ill with his aphorism in his dissent to Panhandle Oil Co. v.
Miss., that “ The power to tax is not the power to destroy while
this Court sits ” .172
In the Radford case, Mr. Justice Brandeis carefully avoided
a splendid opportunity to make a decision in relativistic terms,
and fell back upon an absolute; while in Snyder v. Mass, he de
serted his usual associates to uphold a technical procedural
requirement. In the majority of the cases discussed above in
which the Court broke new ground, the Chief Justice and Mr.
Justice Roberts were aligned with Justices Brandeis, Stone and
Cardozo. However, in the Succession Tax cases, on the contrary,
the result was attained by an alliance between Hughes and Rob
erts, on the one hand, and Justices Van Devanter, McReynolds,
172 277 U. S. 218, 223 (1928).
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Sutherland and Butler, on the other; and the same is true of the
Liquor Tax and the AAA cases. Against the theory that Hughes
and Roberts, by swinging their weight now with this group and
now with that, have together directed the line of advance, it must
be remembered that the break in the Succession Tax cases had
come before either o f those learned gentlemen had become mem
bers o f the Court. It would seem as though there was much to
be said for the thesis that changed circumstances have dictated
the way of the Court’s reorientation, finding their expression
now through this alignment of Justices and now through that.
This, however, is not to deny the readily demonstrable fact that
the Chief Justice and Mr. Justice Roberts have generally held the
balance o f power during the period under review, and so have a
large responsibility for the paths the Court has taken.
One final observation is in point. The Court seems to have re
sumed the task of active and conscious development of the law
which characterized the second decade of this century, but which
was halted during the nineteen twenties. Its temper, however, is
different. It is neither the skeptical experimentalism of Holmes
nor the social idealism of Brandeis that has won out at this stage.
It cannot be said that socialization o f the law is the predominant
characteristic of the period. It is, perhaps, Mr. Justice Stone’s
plea for a judicial reference bureau that, more accurately than
any other single thing, typifies the current tendency of the
Court.
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THE HOOSAC MILLS CASE AND OUR FOUNDING
FATHERS *
Jo h n

W.

B r a b n e r -S m it h f

HE HOOSAC MILLS CASE has been decided and the
A A A has been dismantled,— and “ over on the Hill ” Con
gress is still arguing the extent of its power to provide for the
general welfare. For unfortunately, the holding of the majority
of the United States Supreme Court in that decision does not
furnish any clear cut interpretation of the limits o f the “ general
welfare ” power. Even so far as the present Court is concerned,
the majority opinion furnishes a precedent only in a very limited
field. The principal effect of the decision has been to stimulate
the public to a realization of the great importance of the provision
in the first of the Constitution’s delegated powers,— to provide
for the common defense and general welfare of the United States.
It will be recalled that the Agricultural Adjustment Act pro
vided, in part, for “ processing ” taxes on certain agricultural
commodities, the revenue from which was “ to be appropriated
only in payment under contracts whereby the parties bind them
selves to regulation by the federal government,” to restrict crop
production. What the majority evidently decided is, in substance,
that this provision is not a taxation or an appropriation measure,
but is an attempt to legislate in the field of agricultural produc
tion, a field in which the Government is not specifically em
powered to legislate, and, therefore, a field reserved to the states.1
Thus the Act is unconstitutional. But what if the Court had
agreed that this was an appropriation measure?
By way of dicta, the majority agrees with the minority that the
clause, “ to provide for the general welfare,” which follows the
provision empowering Congress to levy taxes, although a limita
tion upon the taxing power, also authorizes the appropriation of

T

* The author gratefully acknowledges the helpful suggestions of O. R.
McGuire, Esq., Counsel to the Comptroller General of the United States and
Chairman of the American Bar Association’s Committee on Administrative
Law.
t Counsel for the Federal Housing Administration; formerly Special
Assistant to the Attorney-General; author of The National Housing Pro
gram with V. Joyce Brabner-Smith (1936) 30 I II. L. R ev. 557; author of
The Commerce Clause and the New Federal “ Extradition ” Statute (1934)
29 I II. L. R ev. 355, and numerous articles in other legal and financial
publications.
1 Cf. J. A . C. Grant (1936) 45 Y ale L. J. 768: “ Apparently what the
majority meant— but one hesitates to even venture an opinion as to what
they meant, except that they proposed to put an end to the A A A . . .”
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public funds for the general welfare, and the power inferred
therefrom to authorize expenditures of public moneys is not
limited by the subsequently enumerated grants o f legislative
power found in the Constitution. Thus money may be appropri
ated unconditionally in aid o f agriculture providing this would be
for the general welfare (a question which the majority does not
discuss, but the minority assumes).
The majority opinion also distinguishes the facts of that case,
— a statute “ effective only upon assumption of a contractual
obligation to submit to a regulation which otherwise could not be
enforced,” from “ a statute stating the conditions upon which
money shall be expended.” Says Mr. Justice Roberts, “ We are
not here concerned with a conditional appropriation of money,
nor with a provision that if certain conditions are not complied
with the appropriation shall no longer be available.” The in
ference is that such conditional appropriations would be proper.
The constant repetition o f illustrations where the beneficiary of
public funds is “ forced ” “ by economic coercion ” to “ enter into
a contract,” seems to be a warning that this is the limit of the
present decision. The question remains, when is an appropriation
measure not an appropriation'measure?
Other inferences are made and numerous conclusions are
drawn by the majority which are not essential to the question in
issue, but they raise problems as vital as the actual decision. The
inference that the Court has jurisdiction to determine what is
for the general welfare, and the assumption that under our frame
of government the only recourse o f the citizen, when Congress
enacts a law which “ fails to conform to the limits set upon the
use o f a granted power,” is to the court,— these suggestions will
not be accepted without challenge in the light o f constitutional
history. In fact the conclusion with respect to the purpose of the
“ general welfare ” clause, as well as the opinion of the Court
in the case in question, afford an interesting comparison with the
views of the fathers o f our Government.
Almost without exception the framers of the Constitution felt
that their protection from misuse of the power to raise revenue
and spend it was in the elective franchise. Little thought was
given to the possibility o f reliance upon the courts. “ What pro
tection have we,” queried the opponents of the proposed Constitu
tion in the State Conventions called to ratify that document, “ to
this unlimited power o f levying taxes and providing for the com
mon defence and general w elfa re?” “ When congress have the
purse they are not confined to rigid economy, and the word debts
here is not confined to debts already contracted, or indeed, if it
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were, the term ‘ general welfare ' might be applied to any ex
penditure whatever,” 2 argued Mr. Symmes o f Massachusetts,
and, with Rev. Mr. Niles, he “ wished the honorable gentleman
would point out the limits to be prescribed to the powers given in
this section.” 3
Judge Summer arose to answer. “ The powers proposed to be
delegated in this section are very important, as they will, in effect,
place the purse-strings of the citizens in the hands of congress
for certain purposes,” Judge Summer admitted, but he was not
worried. “ If they should make an undue use of their power, they
know, a loss of confidence in the people would be the consequence,
and they would not be reelected.” 4 Mr. Bowdoin summed up the
argument for the friends of the Constitution. The power of taxa
tion must be unlimited. Said he:
“ In short, the commercial and political happiness, the liberty and prop
erty, the peace, safety, and general welfare, both internal and external,
of each and all the states, depend on that power: which, as it must be
applied to a vast variety of objects, and to cases and exigencies beyond
the ken of human prescience, must be very great; and which cannot be
limited without endangering the public safety.” 5

Since this power may be abused, certain checks have been pro
vided in the Constitution, said Mr. Bowdoin, and these checks
he enumerated as follows: (1) elective representation, (2) the
oath of office to support the Constitution, (3) power o f removal
and impeachment, (4) guarantee of the republican form of gov
ernment, (5) veto power, (6) publication of accounts of receipts
and disbursement of public money, (7) lawmakers sharing the
burden of laws imposed. Mr. Bowdoin is silent about protection
from the Supreme Court.
In the New York Convention Mr. Williams shouted, “ Are not
the terms, common defence and general welfare, indefinite, undefinable terms ? What checks have the state governments against
such encroachments? Why, they appoint the senators once in six
years: so do the electors of Germany appoint their emperor.” 6
But Chancellor Livingston quietly replied: “ On interest, sir, we
rest our principal hopes of safety.” 7 And he asked “ if the public
were more anxious about any thing under Heaven, than the
2 1 E lliot , D ebates in the S everal State Conventions
F ederal Constitution (1827-30) 88.

of the

3 Id.
4 Id.
3 Id.
6 Id.
7 Id.

at 94.
at 79.
at 98.
at 300.
at 306.
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expenditure of money.” 89 “ Congress are to publish, from time to
time, an account of their receipts and expenditures.” 8 The people
may compare these, the Chancellor concluded, and use the con
stitutional method of removing their representatives if they are
not satisfied.
Patrick Henry, fearful of the broad powers o f the Constitution,
exclaimed in the Virginia Convention: “ Congress, by the power
of taxation— by that of raising an army, and by their control over
the militia, have the sword in one hand, and the purse in the
other. . . . Let him candidly tell me, where and when did free
dom exist, when the sword and purse were given up from the
people?” 10 Henry “ Light Horse H a rry ” Lee replied, “ The
purse of the people of Virginia is not given up by that paper: they
can take no more of our money than is necessary to pay our share
of the public debts, and provide for the general welfare.” 11
Governor Randolph asked Patrick Henry, “ If you mean to have a
general government at all, ought it not to be empowered to raise
money to pay the debts, and advance the prosperity o f the United
States, in the manner that congress shall think most eligible? ” 12
Then John Marshall, later to assert authoritatively for the first
time that the Supreme Court could hold legislative acts unconsti
tutional, answered H enry:
“ To procure their re-election, it will be necessary for them to confer
with the people at large and convince them that the taxes laid are for
their good. I f I am able to judge on the subject, the power of taxation
now before us is wisely conceded.” 13

George Nicholas professed his belief that if the legislature ex
ceeded its powers, “ the judiciary will declare it void. If not, the
people will have a right to declare it void.” 14 Protection from the
courts evidently was a dubious possibility to these people.
In the North Carolina Convention the same fear was ex
pressed of the broad power contained in the taxing clause, and
the proponents of the Constitution here also placed their reliance
in the power to elect their representatives. Mr. Iredell exclaimed:
“ A gentleman has asked, what would be the consequence if they had the
power of the purse and sword? I ask, in what government under Heaven
3 Id. at 308.
9 Id. at 306.
10 2 E lliot , op. cit. supra note 2, at 145.
11 Id. at 153.
12 Id. at 170.
13 Id. at 186.
ii Id. at 328.
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are these not given up to some authority or other? There is a necessity
of giving both the purse and the sword to every government, or else it
cannot protect the people.
“ But have we not sufficient security that those powers shall not be
abused? The immediate power of the purse is in the immediate repre
sentatives of the people, chosen every two years, who can lay no tax on
their constituents but what they are subject to at the same time them
selves.” 1
16
5

Perhaps it is true that we no longer have confidence in those
whom we choose to represent us. Perhaps our reliance for the
safety of this constitutional form of government now rests in a
council of nine, far removed from the vagaries and weaknesses of
democracy. If this is so have we not come a lorig way from the
simple faith of the framers of the Constitution in their elective
representatives? Moreover, has not this assumption of “ censory ” power by the Supreme Court been a cause of the increasing
neglect of the legislative and executive departments to thresh out
constitutional questions, leaving this to the Judiciary? The fact
is, as Justice Holmes once admonished, “ It must be remembered
that legislators are the ultimate guardians of the liberties and
welfare of the people in quite as great a degree as the courts.” 16

I
J u d i c i a l J u r i s d i c t i o n t o D e t e r m i n e W h a t is f o r t h e
“ G en eral W elfare ”

Another question raised by the Supreme Court, not definitely
answered, is the extent of discretion with respect to the objects to
be selected in the application of public money for the common
defense and general welfare of the United States. In fact, it has
always been questioned whether an act of Congress appropriating
money for such purposes could be controlled by a judicial inter
pretation of the terms “ common defense ” and “ general wel
fare.” Justice Roberts quotes with favor the opinion of President
Monroe on the power of Congress to appropriate money for inter
nal improvements. In this famous paper President Monroe also
observed:
“ Had the Supreme Court been authorized, or should any other tribunal
distinct from the Government be authorized, to impose its veto, and to

15 4 E lliot , op. cit. supra note 2, at 219.
16 Missouri, Kansas & Texas R. R. Co. v. May, 194 U. S. 267, 270 (1904).
Note C. G. Haines, Judicial Review (1936) 45 Y ale L. J., at 820: “ The
Court now looks upon itself as the first line of defense against what is
regarded as dangerous socialization of political and economic life.”
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say that more money had been raised under either branch of this power—
that is, by taxes, duties, imposts, or excises— than was necessary, that
such a tax or duty was useless, that the appropriation to this or that
purpose was unconstitutional, the movement might have been suspended
and the whole system disorganized. It was impossible to have created
a power within the Government or any other power distinct from
Congress and the Executive which should control the movement of the
Government in this respect and not destroy it.” 17

It was President Madison’s principal objection to the now ac
cepted view o f the general welfare clause that such an interpreta
tion would have the effect of excluding judicial participation in
guarding the boundary between legislative powers o f the national
and state governments, since questions relating to the general
welfare, being questions of policy, are unsusceptible of judicial
cognizance.18 Justice Story also expounded this “ Monroe
Doctrine.”
“ In measures exclusively of a political, legislative, or executive char
acter, it is plain, that as the supreme authority, as to those questions,
belongs to the legislative and executive departments, they cannot be
re-examined elsewhere. Thus, Congress having the power to declare
war, to levy taxes, to appropriate money, to regulate intercourse and
commerce with foreign nations, their mode of executing these powers
can never become the subjects of re-examination in any other tribunal.
. . . Yet cases may readily be imagined, in which a tax may be laid,
or a treaty made, upon motives and grounds wholly beside the intention
of the Constitution. The remedy, however, in such cases is solely by an
appeal to the people at the elections; or by the salutary power of amend
ment, provided by the Constitution itself.” 19

Previous decisions of the Supreme Court might have led one
to the same conclusion. In the Sugar Bounty case 20 the Court
intimated that an act appropriating money to pay a claim against
the Government “ can rarely, if ever, be the subject of review
by the judicial branch of the Government.” In the recent Ma
ternity Act case,21 which involved an appropriation of money to
the states on condition that they comply with certain provisions,
including the making of reports to a federal bureau, it was
charged that Congress, under the guise of an appropriating
measure, had usurped the reserved power of the states, since the
17 2 R ichardson, Messages and Papers of the P residents (1917) 166.
See also, H are, A merican Constitutional L aw (1889) 241; and P omeroy,
Constitutional Law (10th ed. 1888) 228.
18 4 E lliot, op. cit. supra note 2 at 280.
19 Story, T he Constitution (2nd ed. 1851). § 375. Cooley, T axation
(3rd ed. 1903) 188.
20 United States v. Realty Co., 163 U. S. 427 (1896).
21 Frothingham v. Mellon, 262 U. S. 447 (1923).
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states were forced to agree to certain considerations by economic
coercion. This question the Court held to be essentially a political
one— an abstract question of sovereignty— and therefore not
justiciable.22
The majority in the Hoosac Mills case inferred that the Court
is empowered to ascertain the scope of the general welfare clause.
“ We are not now required to ascertain the scope of the phrase
‘ general welfare of the United States ’ or to determine whether
an appropriation in aid of agriculture falls within it,” said Justice
Roberts. The minority appear to assume that the appropriation
in that case was for the general welfare— at least, that it was
“ general ” in nature. Mr. Justice Stone said:
“ As the present depressed state of agriculture is nation wide in its
extent and effects, there is no basis for saying that the expenditure of
public money in aid of farmers is not within the specifically granted
power of Congress to levy taxes to ‘ provide for the . . . general wel
fare.’ ”

However, Justice Stone was primarily engaged in asserting that
the expenditure o f public funds to promote the general welfare
is a substantive power delegated to the National Government and
that the expenditure of funds as contemplated by the A A A is
within this granted power. Sooner or later, the Supreme Court
must decide whether it has jurisdiction to examine every appro
priation o f Congress to determine whether that appropriation is
properly made. Perhaps here, also, this tribunal will adopt the
conciliatory position of Hamilton.
“ The constitutional test of a right application (of public money),
must always be, whether it be for a purpose of general or local nature.
If the former, there can be no want of constitutional power. The quality
of the object, as how far it will really promote, or not, the welfare of
the Union, must be a matter of conscientious discretion and the argu
ments for or against a measure, in this light, must be arguments con
cerning expediency or inexpediency, not constitutional right; whatever
relates to the general order of the finances to the general interests of
trade, etc., being general objects, are constitutional ones, for the applica
tion of money." 23

In other words, the Court can determine only whether the appro
priation is for a purpose general, not local, in nature. Whether
it is for the welfare of the United States is entirely a matter of
22 See also Florida v. Mellon, 273 U. S. 12 (1 9 2 7 ); Machen, The Strange
Case of Florida v. Mellon (1928) 13 Corn . L. Q. 351.
23 Hamilton on the constitutionality of the Bank of the United States,
4 E lliot , op. cit. supra note 2 (2nd ed. 1836) 652. Italics the author’s.
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congressional discretion. However, the willingness of the Su
preme Court, under the indefinite “ due process ” clause, to ques
tion the expediency of legislation, may be an indication of the
attitude of that Court when the question of “ general welfare ”
arises.24

II
T h e S cope of t h e “ G e n e r a l W e l f a r e ” C la u s e

Although not necessary for its decision, the Supreme Court in
the Hoosac Mills case discussed the limits of the appropriating
power. Let us again look into the formation of the Constitution
to see what limitations the Fathers of our nation intended to
place upon the “ power of the purse,” and then consider what
interpretation has subsequently been placed upon those constitu
tional provisions from which the power is inferred.
The more one studies the debates on the Constitution and other
contemporaneous literature and subsequent history dealing with
this phase of constitutional interpretation, the more positive
become the following view s:
(1) The framers of the Constitution, individually, were not
in accord concerning the extdnt of power being conferred upon
the new national government;
(2) A majority o f them believed, vaguely, that “ whatever
object was confined in its nature and operation to a particular
state ought to be subject to the separate government of the states,
but whatever in its nature and operation extended beyond a
particular state, ought to be comprehended within the Federal
jurisdiction,” 25 and that the Constitution had thus provided;
(3) A majority of people in the states, especially the debtor
class, feared a strong central government and were opposed to the
proposed Constitution, and the adoption of that document was
obtained only because of public affection fo r Washington and con
fidence in Franklin and other guiding spirits of the Convention.
Justice Story once remarked: “ In the interpretation of a
statute, no man is insensible to the extreme danger o f resorting
to the opinions of those who framed it or those who passed it . . .
24 In the recent Duke Power Company decision (Greenwood County v. Duke
Power Co., 81 F. (2d) 986 (C. C. A . 4th, 1936), the court discussed the
question whether the expenditures for a national program of public works
to provide employment during the depression were for the general welfare,
the majority deciding in favor of the Government.
25 James Wilson before the Pennsylvania State Convention, 3 F arrand,
T he Records of the F ederal Convention (1911) 139.
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It is not to be presumed that even in the Convention which framed
the Constitution . . . the clauses were always understood in the
same sense.” Certainly the “ general welfare ” clause was not
understood in the same sense by all who framed the Constitution,
as is indicated hereafter. But Madison’s notes and the official
Journal of the Convention, which clearly set forth the evolution
o f that phrase, indicate a definite intention on the part of the
Convention as a body, whatever were the subsequently expressed
opinions of individual members. Since the Supreme Court has in
its dicta agreed with the generally accepted view today that the
objects for which the public money may be devoted are implied
in Article I, Section 8, subdivision 1, of the Constitution, em
powering Congress “ To lay and collect Taxes, Duties, Imposts
and Excises, to pay the Debts and provide for the common
Defence and general welfare of the United States,” we shall
closely review the history of that provision.26
On May 25, 1787, a quorum of delegates to the Constitutional
Convention was present, and rules o f procedure were adopted.
On May 29th the Randolph Resolutions, known as the Virginia
plan, and largely the work of Madison, were introduced by Ed
mund Randolph, then Governor of Virginia, in the opening speech
on the subject-matter of the proposed Constitution. This con
tained the following Resolutions:
“ 1. Resolved that the articles of Confederation ought to be so cor
rected & enlarged as to accomplish the objects proposed by their institu
tion; namely, * common defence, security of liberty and general welfare.’
“ 6. Resolved that each branch ought to possess the right of originat
ing Acts; that the National Legislature ought to be impowered to enjoy
the Legislative Rights vested in Congress by the Confederation & more
over to legislate in all cases to which the separate States are incom
petent, or in which the harmony of the United States may be interrupted
by the exercise of individual Legislation; to negative all laws passed by
the several States, contravening in the opinion of the National Legisla
ture the articles of Union; . . .” 27
26 The framing of this provision has been frequently outlined to sub
stantiate different interpretations, but none of these are complete or satis
factory. See letter of James Madison to Andrew Stevenson, Nov. 27, 1830
(4 E lliot , op. cit. supra note 2, at 4 1 1 ); 1 T ucker , T he Constitution
(1 8 9 9 ) , § 227; Kansas Gas & Electric Co. v. City of Independence, 79 F. (2d)
32 (C. C. A . 10th, 1935).
In the case of money not specifically raised by taxation is it not necessary
to look for constitutional authority other than the “ welfare clause ” ? See
J. W . and V. J. Brabner-Smith, The National Housing Program (1936), 30
I II. L. Rev. 557, 575.

27 3 D ocumentary H istory
(1900) at 17, 18.
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The plan was referred to a Committee of the Whole for dis
cussion. During- the hearings of this Committee Charles Pinckney
and Rutledge suggested an enumeration of powers but this sug
gestion was, in effect, disregarded, the Committee approving the
original general provision on May 31st.28
On June 8th Madison indicated his desire for a broad delega
tion of power to the National Government by arguing, with
Charles Pinckney, for “ an indefinite power to negative legislative
acts of the States as absolutely necessary to a perfect system,”
but this proposition was voted down.29
On June 13th the report of the Committee of the Whole was
made, the general grant of power contained in the sixth resolu
tion remaining unchanged.30 Before the Convention commenced
debate on this report, Patterson of New Jersey requested permis
sion to present “ a purely federal plan,” providing for a weak
central government, and only slightly enlarging the powers of
the Confederation. This permission was granted, the plan intro
duced, and referred to the Committee of the Whole for compari
son with the Randolph Plan. However, on June 19th, the Ran
dolph plan was re-reported without change.31
On July 7th, during the battle over representation in Congress,
Gerry suggested an enumeration of powers, but Madison argued
against discussing such a question at this time, saying that “ it
would be impossible to say what powers could be safely & prop
erly vested in the Govt, before it was known, in what manner the
States were to be represented in it.” 32 Evidently if the states
were to have equal representation, as New Jersey insisted, he
would not be in favor of the general delegation of power con
tained in the original Virginia plan. As soon as the compromise
on representation had been made, which permitted representa
tion by population in the House, Rutledge asked for an enumera
tion o f powers, but the motion was lost.33 However, it was evi
dent from remarks that some members anticipated such an
enumeration.
On July 17th, the “ general welfare ” clause was born. Mr.
Sherman had observed “ that it would be difficult to draw the
line between the powers of the Genl. Legislatures, and those to
« Id.
29 Id.
3» Id.
31 Id.
32 Id.
33 Id.

at 32, 33.
at 88-94.
at 120.
at 162.
at 291.
at 345.
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be left with the States; ” and he proposed in place of the phrase
empowering Congress to legislate in all cases “ in which the
harmony o f the United States may be interrupted by the exercise
of individual legislation,” to insert the words “ to make laws
binding on the people of the United States in all cases which may
concern the common interests of the Union; but not to interfere
with the Government of the individual States in any matters of
internal police which respect the Govt, of such States only, and
ivlierein the General welfare of the U. States 34 is not concerned.”
Mr. Wilson seconded the amendment but Gouverneur Morris op
posed on the ground that the internal police as understood by the
States, ought to be infringed in many cases, as in the case of paper
money. This motion was defeated.
Mr. Bedford then moved that this second part of Resolution 6
be so altered as to read “ and moreover to legislate in all cases
for the general interests of the Union,35 and also in those to which
the States are separately incompetent, or in which the harmony of
the U. States may be interrupted by the exercise o f individual
Legislation.” Gouverneur Morris seconded this motion, and, al
though Mr. Randolph objected that this would involve “ the power
of violating all the laws and constitutions o f the States, and of
intermeddling with their police ” , Mr. Bedford’s motion passed,
Georgia and North Carolina dissenting, and the first sentence as
amended was approved.3
*36
4
Madison again urged the clause negativing all laws passed by
the states which, in the opinion of Congress, contravened the
Constitution, but was voted down, Gouverneur Morris pointing
out that the national court would not consider any such state law
valid.37
On July 23rd the proceedings of the Convention on the pro
posed Constitution, which now included the broad legislative
power “ to legislate in all cases for the general interest of the
Union,” was referred to a Committee of five, the Committee of
Detail, “ to prepare & report a Constitution conformable
thereto.” 38 On August 6th, the Committee report was delivered,
but the provision granting general powers was omitted and cer
tain specific powers, similar to those in the present Constitution,
replaced it, except that the first clause empowered the Congress
34 Italics the author’s.
3» Italics the author’s.
36 Op. cit. supra note 27, at 349-351.
3f Ibid.
33 Op. cit. supra note 27, at 414.
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to levy and collect taxes, duties, imposts and excises without
limitation.89 Even at this time, however, the power of Congress
to appropriate money was acknowledged, by implication, for the
Committee’s report of the proposed Constitution also affirmed the
provision of a Committee report of July 5 3
40 to the effect that no
9
money should be drawn from the Treasury but in pursuance o f
a ppropriation s to be originated in the House.41
The above enumeration o f powers did not prove satisfactory,
however. On August 18th Charles Pinckney and Madison pro
posed several additional powers, including the powers to grant
charters to corporations, to establish institutions, rewards and
immunities in order to promote agriculture, commerce, trades
and manufactures, and to establish a university. These motions
were referred to the Committee of Detail.42 On the same day
the question of the provision for payment of state debts was re
ferred to a Committee of Eleven.43
On August 21, the latter Committee returned a report em
powering the legislature to discharge national debts and also
“ the debts incurred by the several States during the late war, for
the common defence and general welfare . . .” , a provision simi
lar to that in the Articles o f Confederation.44
The following day the Committee of Detail reported again on
the powers of Congress. The power to raise revenue was limited
to that necessary “ for payment of the debts ” , and in place of
further enumeration of power, there was added at the end of the
enumerated powers a general provision similar to that contained
in the draft when first referred to this Committee, as follow s:
“ and to provide, as may become necessary, from time to time, for the
well managing and securing the common property and general interest
and welfare of the United States in such manner as shall not interfere
with the Governments of individual States in matters which respect only
their internal police, or for which their individual authorities may be
competent.” 45

This provision is referred to in Madison’s Journal46 but is not
set forth there. It is found in the official printed Journal, how
ever. Evidently the Committee tried to draw a line between
Id. at 449.
4» Id. at 270.
« Id. at 445.
« Id. at 554-556.
43 Id. at 556.
44 Id. at 574.
4» Op. cit. supra note 27 Vol. 1 (1894), at 177.
Op. cit. supra note 27 Vol. 3, at 592.
39
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national and state powers and finally realized that the national
government must be granted a general power as was done in Ran
dolph’s Resolutions.
The report on debt assumption as then considered and the
clause providing for the assumption of state debts was omitted.47
The first section, concerning revenue, was then amended by in
serting the federal debt assumption provision at the beginning
thereof.48 Thus the revenue power is again made unlimited, as is
the power, and duty, to pay the debts of the United States. On
August 25, Mr. Sherman again brought up the question of limit
ing the payment of debts to those “ incurred for the common de
fence and general welfare ” , but, according to Madison’s notes,
“ the proposition, as being unnecessary was disagreed to, Con
necticut alone, being in the affirmative.” 49 Mr. Sherman’s sug
gestion, if adopted, would have resulted in two “ general welfare ”
provisions, the latter being similar to that in the Articles of
Confederation.
On August 31, such parts of the Constitution as had been post
poned and such parts of reports as had not been acted upon, which
included the last provision of the enumerated powers, empower
ing the Congress to provide for the general interest and welfare
of the United States, were referred to a committee of a member
from each state.50 On September 4, Mr. Brearly reported for this
committee:
“ The Committee of Eleven to whom sundry resolutions &c. were
referred on the 31st of August, report that in their opinion the following
additions and alterations should be made to the Report Before Conven
tion, viz
“ (1) The first clause of sect: I. art. 7. to read as follows— ‘ The
Legislature shall have power to lay and collect taxes duties imposts &
excises, to pay the debts and provide for the common defence & general
welfare of the U. S.’ . . .” 51

The above portion of the report was agreed to.52 Thus, the
broad power to provide for the general interest and welfare has
been transferred from the last o f the enumerated powers and
inserted, with a slight change in phraseology, at the beginning,
with the power to raise revenue and the authorization to pay the
47 Op. cit. supra note 45 at 146.
48 Op. cit. supra note 27 at 603.
48 Id. at 616.
38 Id. at 661.
37 Id. at 667.
38 Id. at 670.
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debts of the United States, and this latter power now follows
instead of preceding', the revenue provision. By so doing was the
effectiveness of the power to provide for the general welfare
limited? Did the provision for payment o f debts become merely
an adjective phrase limiting the power to tax when it was trans
posed to follow, rather than to precede, that phrase? Temporarily
ignoring subsequent interpretation, it must be admitted that this
Committee was interested in the arrangement o f provisions al
ready agreed upon. There was no dispute over the substance.
On September 8th, a committee consisting of Hamilton, John
son, Gouverneur Morris, Madison and King were appointed to re
vise the style of and arrange the articles agreed to.53* This com
mittee reported the proposed Constitution in substantially its
final form, the “ general welfare ” clause now appearing as the
first part of Section 8 of Article I, as follow s:
“ Sect. 8. The Congress may by joint ballot appoint a treasurer. They
shall have power
“ (a) To lay and collect taxes, duties, imposts and excises; to pay the
debts and provide for the common defence and general welfare of the
United States.” 64

It will be noted that a semi-colon replaces the comma used in
the previous draft to separate the revenue provision from those
provisions concerning debt payment and general welfare. The
Report from the “ Committee of stile and arrangement ” was
taken up for comparison with the articles as referred to the Com
mittee 55 but no discussion again occurred over the first clause
of Article I, Section 8, except to remove the provision concerning
a treasurer of the United States,56 and to annex the provision con
cerning uniformity o f taxation.57 The final draft was approved
by all the states on September 15th, and on September 17th, all
the states agreed to it as enrolled. The semi-colon referred to
had been replaced by a comma in the enrolled draft, but no ex
planation is given for either change.
On September 14th, Dr. Franklin moved for specific power to
provide for cutting canals when deemed necessary, and Madison
suggested enlarging this to permit the granting of charters of
incorporation where state statutes were incompetent and the
interests of the United States might require. This motion was
defeated without any clear discussion o f the reason for doing so.
Madison and Pinckney then moved to insert a power to establish
53 Id. at 709.
34 Id. at 724.
53 Id. at 738.
56 Id. at 743.
«7 Ibid.
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a university. This motion also was lost. Gouverneur Morris
took the position that the exclusive power at the seat o f govern
ment would be sufficient.58
Randolph, after proposing broad powers, took fright when the
Constitution was about to be signed because of the “ indefinite
and dangerous power given by the Constitution to Congress,” as
did Mason. Elbridge Gerry feared “ the general power of the
Legislature to make what laws they may please to call necessary
and proper ” , evidently alluding to the “ necessary and proper ”
clause. Thus it is evident that, even among the framers of the
Constitution, there was uncertainty as to the scope of power
which the Constitution would vest in the National Government.
But if the interpretation should be based upon the history o f the
framing of the Constitution would we not be in fairly definite
accord that Congress was empowered to legislate for the general
welfare, at least insofar as this would not interfere with local
affairs within the states nor involve matters for which “ their
individual authorities may be competent ” ?
I ll
T h e S t a t e C o n v e n t io n s

In the state conventions which met to ratify the Constitution
the argument was occasionally made by opponents of the Consti
tution that the general welfare clause was so broad as to be
dangerous, but the constant reply to such arguments was that the
safeguard was in the power o f the electorate to control their rep
resentatives rather than in constitutional limitations. The V ir
ginia State Convention gave more attention to the meaning of the
general welfare clause than did any other convention. Strangely,
although Madison was present, as were others who later took
part in the passage of the Virginia Resolutions, no one argued in
favor o f the limited interpretation subsequently espoused by
Madison and approved in those Resolutions.
George Mason assumed that the clause granted power to pro
vide for the general welfare.
“ . . . Among the enumerated powers, congress are to lay and collect
taxes, duties, imports, and excises and to pay the debts, and to provide

58 Morris, who, it is generally affirmed, wrote the final draft of the Con
stitution, always believed in a liberal construction of the Constitution,
especially of the “ welfare clause ”, once stating that this clause would
empower Congress to erect piers to protect shipping, and preserve naviga
tion of harbors. 2 F arrand, op. cit. supra note 25 at 529.
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for the general welfare and common defence; and by that clause (so
often called the sweeping clause) they are to make all laws necessary to
execute those laws. . . . That congress should have power to provide for
the general welfare of the union, I grant. But I wish a clause in the
constitution with respect to all powers which are not granted, that they
are retained by the states. Otherwise the power of providing for the
general welfare may be perverted to its destruction. . . .” 596
0

Patrick Henry, who was opposed to the Constitution, predicted
dire results from the general welfare clause. Governor Randolph
challenged his interpretation, however:
“ But the rhetoric of the gentleman (Patrick Henry) has highly
colored the dangers of giving the general government an indefinite
power of providing for the general welfare. I contend that no such
power is given. They have power ‘ to lay and collect taxes, duties, im
posts and excises, to pay the debts, and provide for the common defence,
and general welfare of the United States.’ Is this an independent,
separate, substantive power, to provide for the general welfare of the
United States? No, Sir. They can lay and collect taxes, etc. For what?
To pay the debts and provide for the general welfare. . . .” 80

George Nicholas also took the floor against Patrick Henry and
argued that the general welfare provision merely indicated the
purposes for which revenue could be appropriated. Henry “ Light
Horse Harry ” Lee also denied that the purse of the people of
Virginia was given up by the Constitution: “ they can take no
more of our money than is necessary to pay our share of the
public debts, and provide for the general welfare.”
In Massachusetts Mr. Gore asserted that only those powers in
dispensably necessary to our peace and dignity had been delegated
to the Congress. He enumerated the most important as follow s:
“ To pay the debts, and provide for the common defence and gen
eral welfare of the United States— to declare war, etc.; to raise
and support armies— to provide and maintain a navy; these are
authorities and duties incident to every government.” 61 Mr.
Choate considered the revenue provision as giving to Congress
the necessary means to carry out “ the trust delegated to con
gress, that they are to ‘ provide for the common defence, promote
the general welfare,’ etc.,” evidently understanding the welfare
clause as the imposition of a duty upon Congress.
In New York Mr. Williams bitterly opposed the Constitution
because, said he, “ Are not the terms, common defence and gen
eral welfare, indefinite, undefinable term s?” 62 No one denied
Mr. Williams’ argument, but Chancellor Livingston set up as a
59 2 E lliot, o p .
60 I d . at 344.
811 E lliot , o p .
62 2 E lliot , o p .

c it. su p r a
c it. su p ra
c it. su p ra

note 2 at 327, 328.
note 2 at 81, 82.
note 2 at 300.
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defense that there was no more to be feared from this power in
the Federal Government than in the state legislatures. In the
other states the only portion of this first o f the enumerated
powers which received attention was the taxing provision.
The only evidence of the narrow interpretation o f this clause
which was to be urged during the Jeffersonian era occurred in
Madison’s argument in the Federalist, where he attempted to
subdue a growing public reaction against a strong central govern
ment. Madison there argued:
“ It has been urged and echoed, that the power ‘ to lay and collect
taxes, duties, imposts, and excises, to pay the debts, and provide for
the common defense and general welfare of the United States,’ amounts
to an unlimited commission to exercise every power, which may be
alleged to be necessary for the common defense or general welfare.
No stronger proof could be given of the distress under which these
writers labor for objections, than their stooping to such a miscon
struction.
“ Had no other enumeration or definition of the powers of the Con
gress been found in the Constitution, than the general expressions just,
cited, the authors of the objection might have had some color for it;
though it would have been difficult to find a reason for so awkward a
form of describing an authority to legislate in all possible cases. A
power to destroy the freedom of the press, the trial by jury, or even to
regulate the course of descents, or the forms of conveyance, must be very
singularly expressed by the terms * to raise money for the general
welfare.’ ” 63

He pointed out that the language used by the Convention was
apparently copied from the terms of Article 8 o f the Confedera
tion, which is as follow s:
“ . . . All charges of war, and all other expenses that shall be incurred
for the common defence or general welfare, and allowed by the United
States in Congress assembled, shall be defrayed out o f a common
treasury, . . .”

He queried, “ But what would have been thought o f that assembly
if, attaching themselves to these general expressions, and disre
garding the specifications which ascertain and limit their import,
they had exercised an unlimited power of providing for the com
mon defense and general welfare? ” 04
Was this the argument of a lawyer pleading a ca se ?65* Elbridge Gerry, one of the Massachusetts delegates to the Conven
63 Hamilton, T he F ederalist, N o. 41. Note that Madison here para
phrases the taxing power in such a manner as to meet with Hamilton’s
approval.
64 I b i d .
65 When the fight over the Constitution was being waged there was no
more extreme nationalist in the whole country than James Madison. 1
Beveridge, Life of J ohn Marshall (1916-19) 338.
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tion, defending the creation of a national bank, remarked on this
paragraph from the Federalist:
“ The Federalist is quoted on this occasion, but although the author
of it discovered great ingenuity, this part of his performance I con
sider as a political heresy. His doctrine, indeed, was calculated to lull
the consciences of those who differed in opinion with him at that time,
and having accomplished his object, he is probably desirous that it may
die with the opposition itself . .
66

IV
A r t ic l e s o f C o n f e d e r a t io n a n d t h e

G e n e r a l W elfare

The reference of Madison to the “ welfare ” provision in the
Articles o f Confederation as the source o f the similar constitu
tional provision, is all the more confusing, since the clauses in
which the “ general welfare ” expression appears differ materially
in substance. The provision in the Articles is retrospective, re
ferring to debts incurred, whereas the constitutional provision
is prospective, imposing “ a duty imperative with that of paying
the debts of the Union.” John Q. Adams observed this in an
open letter to the speaker o f the House, Andrew Stevenson, in
1832, when, reporting a protective tariff bill for the Committee
on Manufactures, Adams was criticized for upholding congres
sional power to protect domestic industry through exercise of
the power to levy taxes “ to provide for the general welfare.” 67
Madison’s argument in the Federalist was that the phrase in
which “ general welfare ” was used in the Constitution was in
tended to have the same limited meaning as the phrase in the
Articles of Confederation which contains these words. Evidently
this is not so, for, as we have seen, after the “ general welfare ”
clause had been approved by the Convention as a broad grant of
power, Sherman, on August 25th, introduced an amendment
which is a counterpart of the provision in the Articles, limiting
the payment of debts to those “ incurred for the common defense
and general welfare.” This motion was defeated. Moreover,
it was the very purpose o f the Constitutional Convention to in
crease the powers of the Federal Government, as indicated by
the first o f the resolutions presented to the convention and8
7
6
86 4 E lliot , op. cit. supra note 2 at 427. For a comprehensive discussion
of the derivation of the “ general welfare ” clause and of contemporaneous
interpretation, see O. R. McGuire, The New Deal and the Public Money
(1935) 23 Georgetown L aw J ournal 155; and Corwin, The Spending Power
of Congress (1923) 36 H arv. L. R ev. 548, 559.
87 Daily N ational I ntelligencer, July 12, 1832.
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adopted, namely, “ Resolved, that the Articles of Confederation
ought to be so corrected and enlarged as to accomplish the objects
proposed by their institution: namely. ‘ common defence, secur
ity of liberty and general welfare . . ”
In fact, however, Congress under the Articles appropriated
money for any objects which they deemed to be for the common
defense and general welfare, and, although Madison later argued
that these terms were regarded in the Articles “ merely as gen
eral terms, explained and limited by the subjoined specifications,”
he admitted that the practice of the Congress was otherwise.68
Congressman Mercer of Virginia, comparing the broad power of
expenditure under both governments, pointed out that in a re
port to Congress, in 1782, of a committee consisting o f Hamilton,
Fitzsimmons and Madison, it was declared that “ this provision
of the Confederation comprehends an indefinite power o f pre
scribing the quantity of money to be raised, and of appropriating
it when raised.” 69
In conclusion, it appears that the tendency of the National Gov
ernment, broadening the scope of its power to provide for the
general welfare, is consistent with the Constitution as understood
by the founding fathers. Moreover, although the judicial depart
ment can decide whether a specific provision is for the “ general ”
benefit of the people of this nation, whether that provision pro
motes our welfare may well be a subject of congressional discre
tion— a matter of policy, unsusceptible of judicial cognizance.
68 Letter to Andrew Stevenson, Nov. 27, 1830, 4 E lliot, op. cit. supra
note 2 at 411; Story, T he Constitution, (4th ed. 1873) § 916.
69 31 Annals of Cong. (1818) 1311.
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CONTENT OF A COURSE ON STATU TO RY L A W *
F r e d e r ic

P.

L e e f a n d Jo h n O ’ B r ie n $

AN Y CONCLUSION as to the appropriate content for an
undergraduate course in statutes will doubtless be colored
primarily by the training and experience of the professor as
signed to the course. That any two of such conclusions will be
conspicuous for the diversity of views expressed is to be expected.
However, there ought to be substantial unanimity among teachers
of statutes as to the professional product of such a course. The
course ought to develop practicing lawyers, not legal draftsmen,
administrators o f public law, or political scientists. Further,
such a course ought to introduce the student to two functions of
the lawyer whose practice is concerned with statutory law : First,
that of advising clients concerning the application of statutes and
representing them in litigation involving statutes; and second,
that of advising clients with respect to the anticipated effect of
pending legislation and representing them before legislative
bodies in connection with proposed changes in statutes.
The method of training the student “ to think like a lawyer ”
in the field of statutes is more difficult than in the field of common
law. Certainly a closer and yet more comprehensive analysis of
a statute is required than of a court decision. There is very little
dictum in a statute. Imagination must be developed in the student
to enable him to cope with a statute where he must construct the
factual basis for himself. The success with which the student
attains proficiency and alertness of imagination depends to a
large extent upon the skill and knowledge of the instructor. Per
haps it is true that a great teacher could give a good course in
statutes regardless of the material studied, but a wise choice in
* This article is based upon a paper delivered by Mr. Lee at the Conference
of the Association of American Law Schools, New Orleans, Louisiana, De
cember 28, 1935.
f Ph. B. Hamilton College (1915), M. A. Columbia University (1917),
LL. B. Ibid. (1 9 1 8 ); Legislative Counsel United States Senate 1924-1930;
Member and General Counsel Federal Alcohol Control Board 1934-1935;
sometime Professor of Law, Georgetown University Law School; Member
of the Bars of New York and the District of Columbia; author of The Office
of the Legislative Counsel (1929) 29 Col. L. R ev.; Corporate Criminal Lia
bility (1928) 28 Col. L. R ev. 1, 181; Legal Status of New Federal Code
(1926) 12 A. B. A. J. 833; and of numerous articles in other legal periodicals.
t A. B. Clark University (1923), M. A. University of Iowa (1924), LL. B.
Harvard (1 9 2 7 ); Assistant Legislative Counsel United States House of
Representatives; Professor of Law Georgetown University Law School;
Member of the Bar of the District of Columbia.
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the subjects and materials chosen for instruction will save the
student’s time, diminish interference with the content o f other
law school courses, and make easier and more fruitful the task
of the instructor.
The problem of the appropriate content for a course on statutes
which aspires to develop the human product described above,
cannot be solved by any dogmatic attitude. However, the views
o f the writers, colored by their own experience, can best be pre
sented by stating first certain objectives which should not be the
aim of such a course.
In the first place it should not be the aim of a course in statute
law to give the student information as to the substantive law in
various fields of statutes. The statutory law o f corporations in a
particular state or a representative state should be taught as a
part of the course on corporations. The modifications made by
statute in the common law of torts belong to the course on torts.
Professor Sidney P. Simpson of Harvard, in an article in this
Journal,1 well brought forth how, even in a course almost in
variably presented with only common law materials, there should,
if the course is to be adequately presented, be included much
statutory material in the field of equity. That article and Pro
fessor Simpson’s recent case book on equity 2 exemplify the point
that today no course in substantive law is adequately presented
unless the statutory materials (even though as in equity rela
tively slight in extent) are thoroughly interwoven with the com
mon law materials. The recent tendency to include “ materials ”
in addition to cases in books for instruction in the standard
courses in law school curricula indicates that, to the extent that
the materials presented consist of statutes, they are proper sub
jects of class room treatment in connection with the common law
matter. Law school teachers know that no law school course con
fined entirely to the common law strives to teach the student much
“ law ” . It is equally true that an encyclopediac knowledge of
what the statutes provide is comparative worthless.
In the second place, it should not be one of the objectives of a
course in statute law to give special training to the law student
who by some remote chance may become especially concerned
with the drafting of legislation or with problems in the field of
Government or political science. As indicated above, the course
1 The Use of Statutory Materials in the Teaching of Equity (1933) 21
G eorgetown L aw J ournal 457.
2 C hafee & S im pson , Cases on E quity J urisdiction and S pecific P er 
formance (1934).
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should be of value to the student who expects to engage in the
customary practice of law. But if the course is worth anything,
the student can not help acquiring a knowledge of statutes, their
common characteristics, and their place in the law. These are the
fundamentals o f good drafting, government administration, and
institutional politics, and a knowledge of them is at least difficult
to obtain from the ordinary law course.
Again, the course should not be one in economics, sociology, or
the like. The evils that gave rise to the statute of frauds, or
workmen’s compensation laws, or the revision of real property
laws, or the recently enacted securities legislation, and the eco
nomic and sociological benefits to be obtained by legislation in
these fields, are not of fundamental importance to a course in
statute law. Whether or not such matters may be appropriately
dealt with in courses on contracts, torts, property, corporations,
or public law, no judgment is here ventured.
Neither, it may be added, should such a course on statutes
be devoted to matters of legislative reform, to pointing out defects
in the legislation on the books, to the drafting of remedial legisla
tion, or recommending reforms in legislative procedure. These
are laudable aims to be sure, but their achievement is no part of
a course in statute law. The alert student will no doubt, in the
development of the course, become aware of such matters and may
devote study to them, but there are too many more definitely
practical subjects in the course to engage his attention with these
matters.
What should a course on statute law cover? The statutory
examples used by the writers in the courses at the Georgetown
University Law School are derived primarily from the federal
field of statutory law. Federal law, while not so rich in common
law background, is probably more thoroughly developed, offers
a wider range of illustration, and presents more difficult problems
of handling than the law of any state or group of states. It is
probably desirable pedagogically to emphasize federal law in a
statutes course in any law school with a student body derived
from more than the local environment of the school. It is not
impossible, however, to center the course around the statute law
of a particular state. Use may always be made, in a course which
emphasizes federal statutory law, of state statutory material
which is illustrative of and supplemental to the federal matter
which furnishes the basis of the course. What is said herein
after in connection with federal statutes and their use in a
statutes course, may be readily applied to state statutes. The
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principles applicable to a discussion of one are generally ap
plicable to a discussion of the other.
It is the exceptional decision of the United States Supreme
Court in which the major point is not one of the constitutionality
or application o f a statute.3 The writers have both served as law
officers for the Congress and one of them as a law officer of the
executive branch of the Government and as a lawyer in private
practice in Washington. This experience, as well as the decisions
of the United States Supreme Court above referred to, indicates
to the writers that there are certain materials, familiarity with
which and a knowledge of the use of which are of primary con
sideration in dealing with federal statutes. These a re :
1. The legislative history of the statute, including the hear
ings, prints of bills, committee reports, conference statements,
and debates on the floor of either House;
2. The statutes themselves as found in the pamphlet laws, the
statutes at large, the revised statutes, the United States Code,
and other compilations; and also, but of less importance,
3. The court decisions.
Unfortunately, it is only the court decisions that the ordinary
law school student knows how to handle. It is rare to find a stu
dent just out of law school who is competent adequately to run
down the legislative history of a Federal statute. It is almost as
rare to find one who can run down the statute itself, including
its progenitors and descendants. While it is not suggested that
the ordinary law school graduate is too familiar-with the volumes
containing the reported decisions or digests thereof, it is asserted
that the ordinary mechanics involved in handling a statutory
problem are almost wholly unknown to him.4
It is concluded, therefore, that a course on statutes should start
with the actual documents, or reproductions of pertinent portions
thereof, comprising the legislative history of some particular
statute. What statute is not important so long as the statute is
reasonably brief and deals with a field of law as to which the
student has already acquired or is acquiring some familiarity,
such as contracts, trusts, or torts. For example, at Georgetown
3 See, Frankfurter and Landis, The Business of the Supreme Court at
October Term, 1928 (1929) 43 H arv. L. R ev. 33; The Business of the Su
preme Court at October Term, 1929 (1930) 44 H arv. L. R ev. 1; The Business
of the Supreme Court at October Term, 1930 45 H arv . L. R ev. 271.
4 “ The materials on Legislation are necessarily sketchy, but few things
are more essential to the training of modern lawyers than some knowledge
and understanding of the field.” Gavit, Cases and Materials on an I ntro
duction to Law and the J udicial Process (1936) Preface, iv.
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University Law School occasional use has been made of section
280 of the Revenue Act of 1926. This deals with remedies against
transferees and fiduciaries o f taxpayers, and involves such mat
ters as fraudulent conveyances and the trust fund theory. The
cases on fraudulent conveyances and the trust fund theory as
applied, prior to the statute, to the transferee of a taxpayer who
has transferred his assets, are first discussed. The hearings be
fore the House Committee on Ways and Means and the Senate
Finance Committee, including the recommendations of the Ex
ecutive branch o f the Government, are laid before the student.
Then he is presented with the prints of the bill as introduced in
the House, reported by the House Ways and Means Committee,
passed by the House, reported by the Senate Finance Committee,
and passed by the Senate; with the Committee reports of both
committees, the conference report, and the statement of the
managers on the part of the House; and with the House en
grossed bill, the Senate engrossed amendments, and the enrolled
bill as adopted by the Congress and sent to the President. Next
his attention is directed to the statute as it appears in the slip or
pamphlet law, the statutes at large, and the United States Code.
Finally, the student is presented with the departmental regula
tions and court decisions under the statute. These materials are
the basic “ case-book ” materials. If the statute used as an ex
ample is wisely chosen, the great majority o f the statutory princi
ples to be taught can be exemplified through the use of these
materials, supplemented by such leading cases as announce those
principles in other connections. The student, by his familiarity
with the background and circumstances o f the enactment of the
statute, will have secured the feel of its reality and aliveness.
By being with the statute throughout the course he will have
learned to read it carefully and analytically, discarding nothing
in it and finding the ramifications of its application. With such
training the next statute he reads will not represent a general
statement of an idea, but will offer something which is to be dis
sected and understood in all its parts.
As to the statutory principles themselves, there are suggested
a few that have seemed of sufficient importance to deal with in an
undergraduate course. The problem of statutory interpretation
is to give precision and definiteness to that which the legislature
has left ambiguous or indefinite. The indefinite statute may have
such a high degree of indefiniteness as to be lacking in due proc
ess o f law.5 Such a constitutional difficulty may, however, not
5 United States v. L. Cohen Grocery Co., 255 U. S. 81 (1 9 2 1 ); A . B.
Small Co. v. American Sugar Refining Co., 267 U. S. 231 (1 9 2 5 ); Connally,
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exist, if, before the statutory duty o f the individual arises, the
statute is required to be defined by Executive action in the nature
o f administrative orders or regulations mandatory in character
and with the force and effect of law.6 The distinction between
such regulations and regulations purely interpretive in character
must be brought home. Again, invalidity for indefiniteness may
not exist if the terms in question, while vague, can be ascertained
to have common law origin and meaning defined by long course
of common law decisions, or a technical trade origin which be
comes clear upon appropriate investigation of trade customs and
understanding.7 This constitutional problem is perhaps the
initial problem in statutory interpretation. This part of the
course is rich in case material which can be used to advantage.
Care must be exercised here to avoid usurping the field of the
instructors in constitutional law and administrative law. But
even a frequent overstepping here is permissible because of the
importance of the subject.
Then there is the occasional application to an apparently un
ambiguous statute of the old doctrine of the “ equity of a statute,”
or equitable construction, as contrasted with restrictive inter
pretation ;— the determination of what the legislature would have
done had it thought of the particular situation confronting the
court, rather than what the legislature has, in fact, done, accept
ing the language of the statute as the best evidence of its intent.8
This is perhaps a philosophical consideration, but one that is
useful in explaining, if not in predicting, court decisions. Inci
dental thereto, and of minor importance, is the attitude of the
court towards penal,9 tax, and remedial statutes.
Commissioner of Labor of Oklahoma v. General Construction Co., 269 U. S.
385 (1926).
6 Buttfield v. Stranahan, 192 U. S. 470 (1 9 0 4 ); United States v. Shreve
port Grain & Elevator Co., 287 U. S. 77 (1932).
7 Hygrade Provision Co., Inc. v. Sherman, 266 U. S. 497 (1 9 2 5 ); Bandini
Petroleum Co. v. Superior Court of California, 284 U. S. 8 (1 9 3 1 ); and
cases under United States tariff laws in which classification is dependent on
“ common or commercial meaning ” of terms.
8 Contrast Riggs v. Palmer, 115 N. Y . 506 (1899), with Sorbello v. Mangino, 108 N. J. Eq. 292 (1 9 3 0 ); and United States v. Kirby, 7 W all. 482
(1869), and Church of the Holy Trinity v. United States, 143 U. S. 457
(1892) with Chung Fook v. White, Commissioner of Immigration, 264 U. S.
443 (1 9 2 4 ); and see DeSloovere, The Equity'and Reason of a Statute (1936)
21 Corn. L. Q. 591.
9 See Livingston Hall, Strict and Liberal Construction of Penal Statutes

(1934) 48 H arv. L. R ev. 748.
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Statutory interpretation through the use o f committee re
ports,10 prints of bills,11 and hearings 12 and debates 13 is often of
the utmost importance; and consideration must be given to the
weight accorded by the courts to each type of these extrinsic aids,
particularly debate on the floor of either House, in the nature of
a supplemental report, by the member in charge of the legisla
tion.14 Administrative interpretation, long standing and uni
form, and not clearly contrary to any permissible interpretation,
is another extrinsic aid, with the distinctions to be made, de
pending on whether the administrative interpretation occurs by
way of interpretative regulations or other form s o f administra
tive action, and whether or not the legislature has ratified the
administrative interpretation by reenacting it with or without
change.15
Another method o f interpretation is that of legislative con
struction, as for instance, legislative acts that in terms construe
prior acts without indicating whether the construction is to
apply prospectively or retroactively.16 In this the legislative
action closely impinges on the judicial function, as well as the ex
post facto clause in the case of retroactive criminal, and the due
process clause in the case of retroactive civil legislation. The im
plications to be drawn from the amendments to prior legislation,
i. e., whether the amendments change the prior statute, or are
10 United States v. Pfitsch, 256 U. S. 547 (1 9 2 1 ); United States v. Coca
Cola Co., 241 U. S. 265 (1916).
11 Blake v. The National City Bank, 23 W all. 307 (1 8 7 5 ); United States v.
St. Paul, Minneapolis & Manitoba Ry. Co., 247 U. S. 310 (1 9 1 8 ); United
States v. Pfitsch, 256 U. S. 547 (1921).
12 Stafford v. Wallace, 258 U. S. 495 (1 9 2 2 ); Church of the Holy Trinity v.
United States, 143 U. S. 457 (1892).
13 Mitchell v. Great Works Milling Co., 17 Federal Cases No. 9662 (1843)
per Story, J.
14 United States v. Coca Cola Co., 241 U. S. 265 (1 9 1 6 ); United States v.
St. Paul, Minneapolis & Manitoba Ry. Co., 247 U. S. 310 (1918).
15 United States v. G. Falk & Bro., 204 U. S. 143 (1 9 0 7 ); United States v .
Cerecedo Hermanos y Compania, 209 U. S. 337 (1 9 0 8 ); National Lead Co. v.
United States, 252 U. S. 140 (1 9 2 0 ); Poe v. Seaborn, 282 U. S. 101 (1 9 3 0 );
McCaughn v . Hershey Chocolate Co., 283 U. S. 488 (1931). For cases in
which there has been no legislative action subsequent to the administrative
action, contrast United States v. Alabama Great Southern Rr. Co., 142 U. S.
615 (1892), and Luckenbach Steamship Co. v . United States, 280 U. S. 173
(1930), with Houghton v. Payne, 194 U. S. 88 (1 9 0 4 ); Iselin v. United
States, 270 U. S. 245 (1926), and Louisville & Nashville Ry. Co. v. United
States, 282 U. S. 740 (1931).
16 Stockdale v . Atlantic Ins. Co., 20 Wall. 323 (1 8 7 4 ); note, Declaratory
Legislation (1935) 49 H arv. L. Rev. 137.
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merely declaratory o f the law under the prior statute— stating
in clearer fashion the proper interpretation of the prior statute—
is also involved,17 along with the weight to be accorded declara
tions by the committees of Congress as to their intention under
the circumstances.18 This discussion of legislative construction
readily leads into the doctrine of in pari materia,— the construc
tion of the statute having regard to legislation theretofore and
thereafter enacted in the same field.19
In all this handling of matters of interpretation it is to be noted
that there is eliminated in large part those minutiae concerning
the Latin maxims of interpretation, punctuation, provisos and
exceptions, repeals and revivals, saving clauses, mandatory and
directory provisions, and the like,— some of which are rarely any
thing more than accessories after the fact o f the judicial deter
mination. It is important, however, that the student be aware of
the existence of maxims and “ rules ” of interpretation for he
may have occasion to use them. It is equally important that he
know that their use is a prop for a decision rather than a founda
tion for it.
As an underlying thread to the consideration of statutes there
may well run brief discussion as to relative functions of the court
and the legislature as law-making bodies. One of those obvious
things an instructor as well as a student is apt to forget is that
in dealing with statutes courts as well as legislatures are statute
law makers. In treating the activity o f courts when they “ con
strue ” statutes the student must have constantly before him
the concept that the courts and the legislatures are each striving
for the position of final arbiter of the law. The evolution of
Parliament in England and the attempt of the courts in Coke’s
time, as illustrated by Bonham’s Case,20 to ignore legislation con
trary to the court’s idea of “ common right and reason ” affords
an historical background. The control exercised by the courts
through the doctrine of judicial review and the use made by the
courts of such constitutional prohibitions as the impairment of
obligation of contract and the due process clauses are the cor
responding development in this country. Depending upon the
method of handling the constitutional law course in a particular
17 Johnson v. Southern Pacific Co., 196 U. S. 1 (1904).
18 Luckenbach Steamship Co. v. United States, 280 U. S. 173 (1 9 3 0 );
Helvering v. Twin Bell Oil Syndicate, 293 U. S. 312 (1934).
Cope v. Cope, 137 U. S. 682 (1 8 9 1 ); Wheeler v. Greene, 280 U. S. 49
(1 9 2 9 ); McCaughn v. Hershey Chocolate Co., 283 U. S. 488 (1 9 3 1 ); U. S.
Navigation Co. v. Cunard Steamship Co., 284 U. S. 474 (1932).
2»8 Co. Rep. 107a (1609).
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school, the course in statutes may well be the place to develop
the methods by which the legislature has sought to anticipate and
minimize judicial control over statutes. For instance, there is
the use to be made of what Justice Brandeis has termed those
underlying economic facts (as contrasted with the precise facts
of the litigation) which demonstrate the reasonableness of the
legislative action and are usually to be found in the legislative
history of the particular statute.21 Again there are the declara
tions or conclusions with respect to the underlying facts as found
on the face of the statute.22 The methods by which these under
lying facts may be presented to the court, through judicial notice
of the various documents, through expert testimony, through in
corporation in brief of counsel, are important.23 Again, there are
the separability clauses of various types, the presumption of con
stitutionality, and the problem of the construction of a statute in
order to avoid constitutional inhibitions.
These matters, as well as restrictive versus equitable construc
tion, all concern the age-old struggle between the legislature and
the courts for supremacy. They become of importance to the
practicing lawyer in his method of presentation of the initial
question that faces him in almost all new legislation,— the ques
tion o f its constitutionality.
Ordinarily courses in constitutional law do not deal adequately
with these matters, mainly for the reason that the approach
emphasizes the court function and the cases, rather than the
legislative function and the legislative history.
Finally, there is the problem of the relation of the statute
to other fields of law. Irrespective of any question of ambiguity
in the statute or its proper interpretation, what is the field in
which the substantive rule of conduct of the statute should be
applied ? This problem frequently takes the form of a question of
interpretation. It is, however, spurious interpretation, a guise
for wholly different considerations. Whether the statute should
be narrowly applied, particularly if its rule of conduct is in der
ogation of the common law, or whether it should be broadly
applied as laying down a duty to be enforced by the courts in all
fields o f law, is not a matter of interpretation.
21 See his use of such material in the brief presented in connection with
Muller v. Oregon, 208 U. S. 412 (1908). See also, O’Gorman & Young v.
Hartford Fire Ins. Co., 282 U. S. 251 (1 9 3 1 ); and Borden’s Farm Products
Co. v. Ten Eyck, 297 U. S. 251 (1936).
22 Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923).
23 Note, The Presentation of Facts Underlying the ConstiUitionality of
Statutes (1936) 49 H arv . L. R ev. 631.
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On the one hand are such principles as that statutes in deroga
tion of the common law shall be strictly construed, and that
statutes will be construed in the light of the principles of the
common law rather than in the light o f the principles of statutory
law found in the statutes of other jurisdictions.24 Some phases
of this matter are well set forth in Dean Pound’s classic article
on Common Law and Legislation.25 On the other hand it is
familiar law, for example, that criminal statutes, even though
they do not in express terms invalidate particular types of pri
vate contracts, may be applied in the field of contract law, as
well as criminal law, and result in a refusal of the court to lend
its aid at law or in equity to the enforcement o f the terms of the
contract.26 Again the criminal statute which lays down a rule of
conduct, but does not expressly apply to civil liability in the field
o f tort, will in many jurisdictions, nevertheless, be given effect in
that field. The statutory rule of conduct will give rise to civil
liability constituting negligence per se, or before more realistic
courts give rise to liability without proof o f negligence.27 The
lawyer in a civil proceeding who regards a criminal statute as
irrelevant may well be failing adequately to protect his client.
More and more statutory rules o f conduct are regarded as an
integral portion of the law to the same extent as common law,
judge-made rules of conduct. The remedy prescribed by the leg
islature for enforcement of the rule of conduct is not exclusive.
This topic is again an underlying thread which should run
through a course in statutes, but more specifically to be dealt
with in such courses as contracts, torts, equity and the like in so
far as it impinges on these fields of law.
Recurring to those matters which it seems certain should not
be a primary concern of an undergraduate course in statutes,
there are the statutes declaratory of preexisting law, such as
various uniform state acts which are mainly codifications of the
common law, the statutory codes which are mainly codifications
of preexisting statute law, and legislation which adopts or re
ceives the common or written law o f other jurisdictions. E x
cept for the latter, these involve little, if any, o f the normal legis
24 See, for example, the result produced by the court in Panama Ry. Co. v.
Rock, 266 U. S. 209 (1924), through following the common law rule as to
a cause of action arising from death, rather than the Lord Campbell’s Acts
in force in most common law jurisdictions.
25 Pound, Common Law and Legislation (1908) 21 Harv. L. R ev. 383.
26 Gelhorn, Contracts and Public Policy (1935) 35 Col. L. R ev. 679.
27 Lowndes, Civil Liability Created by Criminal Legislation (1932) 16
Min n . L. Rev. 361.

1936]

CONTENT OF A COURSE ON STATUTORY LAW

77

lative function of laying down new principles of law. They are
declaratory. In so far as such acts are declaratory of the com
mon law they should be left to the courses, such as partnership and
negotiable instruments, which deal with the subject matter of
the declaratory acts. In so far as they are o f other types, the
peculiar problems of codification and of legislation by reference or
adoption, should be recognized and discussed.
The views here set forth accord, in large measure, with the
C a s e s a n d M a t e r i a l s On L e g i s l a t i o n ( 1 9 3 4 ) prepared by Pro
fessor Thomas I. Parkinson of Columbia University. This is per
haps but natural since Professor Parkinson’s wide familiarity
with the federal statutory problems is a result in part of his
service at one time as Legislative Counsel of the United States
Senate and as head of the Legislative Drafting Research Fund,
at Columbia University. This case book, while not finally pub
lished, has been fo r several years printed in preliminary editions
by the Columbia University Law School. Most of the court cases,
and much of the other material useful in exemplifying the prin
ciples mentioned above, will be found in various editions of that
volume. However, the emphasis here given differs in some re
spects. Further, there cannot too strongly be urged the desira
bility of the student’s obtaining some knowledge of legislative
procedure, and some actual familiarity with those documents
which comprise the legislative history of a statute. Whether or
not one deplores statutes and regards them as a wart or other
excrescence upon the face of the law, their importance to clients
must be recognized. It is scarcely an exaggeration to predict
that statutes will soon bulk larger than the common law as a part
of our jurisprudence. To give the student common law train
ing for three years with only casual reference to the statutory
materials, and then near the close o f his law school career a brief
course in statutes, does not prepare him adequately for practice
of the law. His views and technique during that period have
become too rigid for much benefit to be gained from a course in
statutes. His exposure to statutes is too slight to thoroughly in
fect him with an appreciation of the part they and the legisla
ture play in our law. Statutes and the common law should go
hand in hand in every law school course beginning with the first
year. A course in statutes itself is mainly an introduction to
statutes, equivalent to the introductory course in common law
usually found in the law school curriculum.
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THE INTERM EDDLER AND TH E FRAUDULENT
TRAN SFEREE AS EXECUTOR
A l v in

E.

E vans *

I
T h e I nterm eddler

T HAS BEEN seasonably urged that the so-called doctrine or
rule which creates the office of the executor o f his own wrong
is wholly antiquated and should be abolished in its entirety.*1
One who without authority intermeddled with the personal
property left by a decedent was called an executor de son tort:2
Various penalties were visited upon him for the purpose of dis
couraging such intermeddling and to promote the prompt and
regular administration of estates of decedents through the agency
of the Ecclesiastical Courts or of the Chancellor. The intermeddler
might be and often was a creditor who thus sought to satisfy
his own claim. The most conspicuous disadvantage to the inter
meddler under the application of this doctrine was that he
became liable to be pursued by any creditor of the dece
dent as well as by the subsequently appointed legal repre
sentative and by any others interested in the estate. The un
fortunate result to creditors was in part that in this way a
preference would arise in favor of the diligent creditor, though
in the earlier history of the doctrine this fact did not seem so
objectionable inasmuch as even the true representative had the
power to create preferences among creditors and could prefer
himself by retaining assets to satisfy his own demands. Now
that the representative cannot prefer either other creditors or
himself and a pro rata distribution is everywhere required, the
injustice o f the result when the creditor can still sue such a wrong
doer becomes more apparent. In states where the creditor can

I

* Dean of the Law School, University of Kentucky; author of Testamen
tary Revocation by Subsequent Instrument (1934) 22 K y . L. J. 469; Certain
Evasive and Protective Devices Affecting Succession to Decedent’s Estates
(1934) 32 Mich . L. R ev. 478; Survival of the Action for Death by Wrongful
Act (1933), 1 U. of Ch i . L. R ev. 102; Contractual Obligations and Transfers
of Personal Representatives (1929) 7 N. Y . U. L. Q. Rev. 17; Incorporation
by Reference, Integration, and Non-Testamentary Act (1925) Col. L. R ev.
879; and numerous articles in other legal periodicals.
1 McGovney, (1921) 6 I owa L. Bull. 65; (1922) 7 Iowa L. B ull. 40;
Warren, (1919) 32 Harv. L. R ev. 315-317.
2 Stubbs v. Rightwife, Cro. Eliz. 102 (K. B. 1588).
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not sue, it is assumed that the doctrine is dead,3 its most dis
tinctive characteristic having been removed.
This doctrine, so condemned by writers, solely affected the
intermeddler at early common law.4 The scope o f it was enlarged
by the statute of 43 Elizabeth.5* Its preamble states that cases had
arisen wherein persons either named in a will as executors or
entitled to priority in obtaining letters of administration had
refused to take out letters but the practice had arisen by which
they procured letters o f administration to be granted to per
sons o f mean estate (insolvent) against whom a judgment would
be ineffective, in order that they (those entitled to letters) might
convert the decedent’s estate to their own use, in fraud of credi
tors. This is as far as the doctrine appears actually to have gone
in the English cases.
II
T h e F r au d u len t T ran sferee

The statute of 13 Elizabeth,® known as the statute of fraudu
lent conveyances, declared all transfers, whether of real or per
sonal property, made for the purpose of hindering, delaying or
defrauding creditors, to be void. There was never any occasion
to apply the doctrine of executor de son tort to such fraudulent
transferee after the death of the grantor.7 However, certain
expressions of English courts used outside their setting were
adopted by American courts and became the foundation of a
broad extension o f the doctrine. Halsbury states 8 that, “ When
the grantor is dead, the grantee will be executor de son tort in
respect o f the property comprised in the fraudulent alienation
3 2 W oerner, T he A merican L aw of A dministration (3d ed. 1923) c.
X X I. For the rule applying to the fraudulent grantee, see id. c. X X X I , § 296.
In Baldridge v. Evans, 181 Iowa 204, 164 N. W . 333 (1917) the heirs could
sue the one who intermeddled in Kansas, though the time for taking out
letters had not yet expired and the intermeddler had paid all the debts, there
being no legal administrator.
4 See 14 H alsbury , L aw s of E ngland (2nd ed. 1936) 177.

5 43 E l iz .
« 13 E l iz .

c.

c.

8 (1601).
5 (1571).

7 The rule regarding the intermeddler as an executor de son tort is con
tinued under the Administration of Estates Act, 1925, 15 and 16 Geo. V,
c. 23, § 2 8 , which replaces 43 E liz . c . 8 (1601). The English Law of
Property Act, 1925, 15 and 16 Geo. V, § 172, does not greatly differ from 13
E liz . c . 5 (1571).
8 See 15 Halsbury, op. cit., supra note 4 at 260.
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in his hands
The cases cited therefor 9 are all instances where
a deed was executed by the grantor but possession was not taken
by the grantee until the grantor had died.10 Under the statute of
fraudulent conveyances the transaction was void. Since no title
passed, the transferee taking possession only after the death of
the grantor was in truth an intermeddler, differing in no way
from those to whom the rule had formerly applied.
The American extension of the rule is to the effect that even
though the transfer is completed by delivery prior to the grantor’s
death, the transferee, though not an intermeddler, is still an
executor of his own wrong just as if he were an intermeddler.
In this case, by contrast, the creditor only (in most states and
when there is no pertinent statute), and not the personal repre
sentative, may bring the action.11 Thus, the two branches of the
doctrine in America have only this in common, that the creditor
may sue the wrongdoer. There is no advantage to the creditor
obtainable by this extension, which did not exist under the statute
of fraudulent conveyances. If, however, the transferee of per
sonal property was to be regarded as an executor de son tort there
seems no reason why that doctrine should not also apply to the
fraudulent grantee of land after, land became generally liable
for debts but that seems not to have been done.
I ll
R e a s o n s A ss e r t e d fo r R e f u s in g a n A c t io n to t h e P e r s o n a l
R e p r e s e n t a t iv e

The reform most needed now is that the personal representa
tive shall be permitted, and he only, to sue the fraudulent grantee.
Refusal of recovery by the personal representative is commonly
placed upon the logical basis that he stands in the shoes o f the
decedent, representing him exclusively. Conversely, therefore, he
does not represent creditors 12 and creditors do not require his
0 Bethel v. Stanhope, Cro. Eliz. 810 (K . B. 1 6 0 1 ); Hawes v. Leader, Cro.
Jac. 270 (K. B. 1 6 1 1 ); Shears v. Rogers, 3 B. & Ad. 362 (K . B. 1 8 3 2 ); Shee
v. French, 3 Drew. 716 (V . C. 1 8 5 7 ); Re Mouat [1899] 1 Ch. 831.
10 See W entworth, Office and Duty of E xecutors (1 6 4 1 ), 266-283;
Swinburne, T estaments and W ills (7th ed. 1803) 866; T oller, E xecutors
(1800) 17; Godolphin, T he Orphans L egacy (4th ed. 1701) 91 ( h .) ; R oll.
A br. 549, c. 3 ; Stamford’s Case, 2 Leon. 223 (C. P. 1 6 7 4 ); Lewis v. Rogers,
1 Cr. M. & R. 78 (E x. 1 8 3 4 ); Munn v. Ladbrooke, 8 T. R. 521 (K . B. 1800).
11 See Chamberlayne v. Temple, 2 Rand. 384 (Va. 1824). See note in 50
L. R. A . (N. s.) 320.
12 Davis v. Swanson, 54 Ala. 277 (1 8 7 5 ); Peaslee v. Barney, 1 D. Chip. 331
(V t. 1814). See extended notes on Relief from Fraudulent Conveyance after
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aid either at law or in equity so that by permitting an action to
be brought by him more harm than good would be done by way of
delay, costs o f administration, and the increase in the risk of
recovery, and it would force out o f the hands of the transferee
the whole of the property when perhaps the debts would require
only a part of it.13 Another court assumes an hypothetical case
in which there are five creditors, one being an original party
to the fraudulent transaction; a second has released his supposed
claim (and so is no longer a creditor, but this result is ignored) ;
a third is a subsequent creditor with notice; the fourth’s claim
was fraudulent, and the claim of the fifth was negligible in
amount. This hypothetical situation the court believes reduces
the right o f the personal representative to sue, to an absurdity.14
So the court conceives that it is better to give the entire insolvent
estate, including such claims, to the creditors and let them fight
it out, thus saving expense to the estate. This is a refusal to
look at the matter realistically. Certainly it is not better for the
creditor that his own rather than estate funds be spent and fur
ther small claims cannot be prosecuted at all by the small creditor.
Another court suggests that if the personal representative had
the right o f action a creditor would lose his opportunity for the
exercise of diligence and the enjoyment o f its fruits, since a pro
rata distribution would result from a recovery by the personal rep
resentative. It is further argued that if the personal representa
tive is permitted to sue he must sue, even though creditors should
be willing to forgive the claims. Thus, a surplus might result for
distribution, which would be an unjustifiable result.15 It is fur
ther declared that only certain creditors may actually be injured
and they only should have the right to sue. The personal repre
sentative, therefore, should, if allowed to sue at all, recover only
for this limited group. If they should waive the exercise of their
right it would be gone.16 Further it is argued that such a method
of procedure would encourage fraud instead of suppressing it and
would hold out the strongest temptation fo r the perpetration
of it.17
Death of Grantor in 135 Am. St. Rep. 329; 50 L. R. A. ( n . s.) 320; (1915 B)
36 Ann. Cas. 212.
13 Crosby v. Graffenreid, 19 Ga. 290 (1856).
14 Crawford v. Lehr, 20 Kan. 509 (1878).
15 Lewis v. American Life Ins. Co., 7 Mo. App. 112 (1879). In George v.
Williamson, 26 Mo. 190 (1858) the court while bound by authority, did not
like the result.
16 Winn v. Barnett, 31 Miss. 653 (1856).
17 Eubanks v. Dobbs, 4 Ark. 173 (1843).
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These dire disasters so predicted have not resulted in those
states which have created a right of action in the personal rep
resentative. Indeed, while originally the personal representative
stood simply in the shoes of the decedent, yet he has come to be
regarded as a trustee or receiver and while he is a fiduciary as to
distributees he also represents creditors and should be able to
recover any claim, the proceeds of which would be applicable to
the payment of debts.18 He should recover, however, such sums
as are sufficient to satisfy creditors and the cost o f administra
tion 19 inasmuch as distributees are volunteers. Undoubtedly his
pleading must show that the estate is insolvent and on this mat
ter an issue may be taken.20 The objection that an enterprising
creditor may be deprived of his preference is probably one of
the chief merits of the proposed change. No specifications have
been given as to just how the bringing of the action by the per
sonal representative would encourage fraud.
Not only would a fair distribution take place, but also multi
plicity of suits may be thus avoided, there being only one per
sonal representative but often many creditors.21 The absurdity
of entrusting the defense to a creditor’s claim against the estate
to an unauthorized third person alleged to be unjustly enriched
rather than exclusively to the personal representative would be
avoided, especially in those cases where the creditor is not required
to reduce his claim to judgment as a prerequisite to an action
against the grantee.22 Costs of suit can scarcely be greater to
the personal representative than to the creditor and as in other
cases he should not sue when the claims are desperate.
IV
T h e P a r t y P l a in t if f in t h e I n ter m ed d ler a n d in t h e
F r a u d u l e n t C o n v e y a n c e s Cases

An anlysis of the statistics as to who the party plaintiff shall
be, found in the provisions of the American statutes shows the
greatest confusion with respect to the question by whom the
18 Cooley v. Brown, 30 Iowa 470 (1870).
Sifford v. Cutler, 244 111. 234, 91 N. E. 428 (1910).
20 Field v. Andrada, 106 Cal. 107, 39 Pac. 323 (1 8 9 5 ); Pringle v. Pringle,
59 Pa. 281 (1 8 6 8 ); Ecklor v. Wolcott, 115 W is. 19, 90 N. W . 1081 (1902).
See note, 50 L. R. A . ( n . s .) 320, 322.
si McCall v. Pixley, 48 Ohio St. 379, 27 N. E. 887 (1891).
22 Mallow v. Walker, 115 Iowa 238, 88 N. W . 452 (1901).
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action against the intermeddler and against the fraudulent trans
feree is to be brought.2
23 Thus:
(а) The creditor may sue the intermeddler but not the fraudu
lent transferee in some states.24 Though in these states the credi
tor may sue the intermeddler, the personal representative is not
excluded.
(б ) Conversely, some states permit the creditor only to sue the
fraudulent transferee, but deny him the right to sue the
intermeddler.25
(c) In other states the creditor may sue both the intermeddler
and the fraudulent transferee.26
( d) Conversely, in still other states the creditor may sue
neither of them.27
It is to be understood, however, that in nearly all the states in
(d) the creditor is not expressly cut off from suing. In a few
states his right is cumulative and concurrent with that of the rep
resentative. In most of them there must be some special show
ing made before he is permitted to bring the action instead of
the representative. In a few states there is apparently neither
statute nor decision on the matter.28
V
T h e N atu r e of t h e R e m e d y

The statute of fraudulent conveyances declared that transfers
of land or personal property made in fraud of creditors were
22 Detailed citations to the sections of the statutes and to decisions are in
the appendix.
24 Colorado (query as to the transferee); Connecticut, Delaware (query
as to the transferee) ; Indiana (creditor sues the transferee for personalty
but not for re a lty ); Maine, Massachusetts, Nebraska, New Hampshire, New
Jersey (query as to the transferee), North Carolina, Rhode Island (personal
representative sues transferee only for administration and funeral ex
penses) ; Tennessee, Utah, Vermont, W est Virginia and the District of
Columbia.
25 Alabama, Florida, Missouri, Texas and Alaska.
20 Georgia, Illinois, Kentucky, Maryland (query whether the representa
tive may not sue the transferee), Mississippi, Pennsylvania, South Carolina
and Virginia.
27 Arizona, California, Idaho, Iowa, Kansas, Louisiana (the creditor may
sue for land), Michigan, Minnesota, Montana (query as to the intermeddler),
Nevada, New York, North Dakota (query as to the intermeddler), Ohio,
Oklahoma (query as to the intermeddler), South Dakota (sam e), Washing
ton, and Wyoming (probably as to the intermeddler).
New Mexico, Hawaii.
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totally void. From this one might infer that an action at law
may be brought against the fraudulent transferee. If, however,
an action were brought to set aside the conveyance for fraud, it
would be an admission that title had passed subject to the equities
o f creditors. Undoubtedly where the case arises under the statute
of 13 Elizabeth and affects only personal property, the problem
is much simpler than is the corresponding one under the Ameri
can statutes, some o f which permit the personal representative
(as well as the creditor) to bring the action. Inasmuch as the
fraudulent grantee has the power to pass a good title to a bona
fide purchaser, it seems that title is frequently regarded as hav
ing passed and the word “ void ” in the statute becomes equal to
“ voidable ” . This may be true with respect to personal property
as well as with respect to land but there is no action for the
recovery o f land corresponding to trover. A court is therefore
likely to sustain an action for the recovery of the value of per
sonal property on the theory of conversion, whereas, where the
subject matter of the suit is land, the action is likely to be one to
set aside the conveyance and so is brought in equity.29
29 Bassett v. McKenna, 52 Conn. 437 (Action by administrator may be
maintained to set aside a deed for benefit of prior but not subsequent
creditors); Martin v. Bolton, 75 Ind, 295 (1881) (Administrator may have
a chattel mortgage set asid e); Bottorff v. Covert, 90 Ind. 508 (1883)
(Creditor as well as administrator may set aside a conveyance of land;
the action may be by a creditor or by the personal representative); Morgan
v. Catherwood, 95 Ind. App. 266, 167 N. E. 618 (1929) (Administrator is
authorized by statute to sue for the benefit of creditors to set aside con
veyances) ; Field v. Andrada, 106 Cal. 107, 39 Pac. 323 (1895) (Administra
tor can sue only for the benefit of proved creditors and not to enforce a
tru st); Baumgartner v. Haas, 68 Md. 32, 11 Atl. 588 (1887) (Bill of sale
executed before decedent’s death but possession taken after. Held, defendant
is an executor de son tort. Action by administrator). The Michigan
statute, §§ 15668-15670, declares that the personal representative may sue
in law or equity; Allen v. Powers, 196 Mich. 622, 192 N. W . 647 (1917) (I f
the personal representative refuses to sue for real property the creditor may
sue in equity); Johnson v. Rutherford, 28 N. D. 87, 147 N. W . 390 (1914)
(Action by administrator to set aside a conveyance of land. Fraudulent con
veyance passes title. See cases here cited); Mutual Life Ins. Co. v. Farmers
& M. Bank, 173 Fed. 390 (C. C. S. D. Ohio, 1909) (Administrator of insolvent
intestate by statute, as well as a creditor, may recover in an equitable
action the amount of premiums paid by intestate in fraud of creditors out
of the proceeds of the policy); Estes v. Howland, 15 R. I. 127, 23 Atl. 624
(1885) (Generally only a creditor may sue but the personal representative
may maintain an action in equity if he alleges that the assets are insufficient
to pay the costs of administration); T enn . Code A n n . (W illiams 1934)
§ 8 3 3 2 ; First Nat. Bank v. Ludvigsen, 8 Wyo. 230, 56 Pac. 994 (1898)
(Chattel mortgage by intestate set aside by administrator); Chamberlayne
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In Hagan v. Walker30 the court said that it was difficult for an
administrator to possess himself at law even of personalty fraudu
lently conveyed. It is true he represents the creditors as well as
next o f kin, but it is impractical to proportion the recovery to
the amount required to pay them and a resort to equity is indis
pensable for that reason. The whole difficulty lies in the double
character o f the administrator for as representative of the next
o f kin he cannot assail the conveyance, though he may do so as
representative o f the creditors. But at law the rights of credi
tors cannot be enforced by the personal representative. It fol
lows that an executor or an administrator may assail a fraudulent
conveyance in equity.31
So if the plaintiff proceeds on the theory that title has passed
subject to being set aside for the benefit of creditors, the action
is in equity. In some cases the action must be in equity for the
reason that equitable assets are being pursued. Thus, an action
to recover fraudulently transferred or concealed partnership
interests would necessarily be in equity.32 It is held in some
states, however, that the personal representative may have an
action at law against the fraudulent grantee.33
v. Temple, 2 Rand. 384 (V a. 1824) (Fraudulent conveyance of land set
aside in equity at suit of creditor o n ly ); Skiles Appeal, 110 Pa. 248,
20 Atl. 722 (1885) (Fraudulent conveyance may be set aside by the ad
ministrator) ; Chester Co. Trust Co. v. Pugh, 241 Pa. 124, 88 Atl. 319 (1913)
(Sam e). Cf. Buhler v. Gloninger, 2 W atts 226 (Pa. 1834) (Administrator
when sued in replevin by one claiming under a bill of sale by intestate
should plead that there was no consideration and the estate is insolvent).

3»14 How. 29 (1852).
31 See Central Nat. Bank v. Hume, 3 Mackey 360 (D. C. 1884). (Where
the administrator is permitted to proceed in equity, citing authority there
for from Maine, Massachusetts and Vermont, but also citing authority for
proceeding at law from Connecticut, Maine, Massachusetts and Pennsyl
vania). So the intermeddler also may be sued at law or in equity. Safe
Deposit Co. v. Coyle, 133 Md. 343, 105 Atl. 308 (1918) (Trover, replevin,
detinue, and any action for damages may be inadequate and plaintiff may
bring a bill to require defendant to deliver up bonds, to account, and to pre
vent distribution).
32 White v. Russell, 79 111. 155 (1875) (Action by surviving partner).
33 Jones v. Jones, 107 Ark. 402, 155 S. W . 117 (1913) (E jectm ent);
Freeman v. Burnham, 36 Conn. 469 (1870) (A ssum p sit); Andruss v. Doo
little, 11 Conn. 283 (1836) (T ro ver); Cooley v. Brown, 30 Iowa 470 (1870)
(A ssu m p sit); McLean v. Weeks, 65 Me. 420 (1876) (Trover or assum psit);
Putney v. Fletcher, 148 Mass. 247, 19 N . E. 370 (1 8 8 9 ); (Under the statute
the decedent is regarded as having died seized of the la n d ); Dembon v.
Kelly, 189 Mass. 390, 75 N. E. 740 (1905) (The property remains in the
estate); Tyndale v. Stanwood, 190 Mass. 513, 77 N. E. 401 (1906) (W rit
of e n tr y ); Kingsbury v. Wild, 3 N. H. 30 (1823) (The personal representa
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One difficulty with an action of ejectment or a writ of entry
is that it leaves the title in a peculiar situation and though it
appears of record that the title is in the defendant, plaintiff
recovers in an action at law. On the whole it seems much safer
and better to bring the action in equity save in cases where the
recognized substitutes such as assumpsit or trover may be avail
able. On the other hand the action against the intermeddler
will in most cases be at law, such as assumpsit, trover, or
replevin.34
VI
M o d if ic a t io n s O t h e r

T han

A b o l is h m e n t of t h e

D o c t r in e

The undesirable features of the doctrine, however, may be
modified, particularly in two other ways: (a) by a statutory
declaration or court decision that the recovery by a creditor shall
become assets as is done in some states,353
6which prevents a pref
erence among creditors; or (b) by the imposition of a flat stat
utory penalty upon the executor de son tort— for example, that
he shall be liable to the extent of twice the value o f the assets.38
Another method (c) is to authorize proceedings for discovery
to be conducted before the Probate judge on complaint of the
representative or of a creditor, or of any one interested. This
practice may prevail in states either following or abolishing the
intermeddler doctrine.37 It seems to be an excellent method, the
Probate judge being given power to compel a discovery by various
tive may convey the entire interest of the decedent in land and pass such
title as will sustain a writ of en try ); Stewart v. Kearney, 6 W atts 453 (Pa.
1837) (T ro ver); contra: Benjamin v. Le Baron, 15 Ohio 518 (1846) (Per
sonal property, “ When a bill is filed in equity we shall consider it.” ) .
34 Abernathy v. Bankhead, 71 Ala. 190 (1881) (Chattels of decedent
having been disposed of by him, he might also be held a constructive trustee
of the proceeds); Gentry v. Jones, 29 Ky. 148 (1831). See also Rudd v. Rudd,
184 Ky. 400, 214 S. W . 79 (1919).
35 See e.g ., A riz . R ev. Code (1928) § 4 0 0 7 ; I nd. Code (Brown, 1933)
§ 6-2201; Hoffman v. Kiefer, 10 Ohio Dec. 304 (1 8 9 9 ); Thompson v. Palmer,
2 Rich. Eq. 32 (S. C. 1845) (Recovery by creditors is distributed pro rata
by the chancery co u rt); Lassiter v. Cole, 27 Tenn. 621 (1848).
36 This regulation may arise both in states which abolish and in states
which adopt the rule that the remedy lies only in the creditor. See statutes
cited in the appendix for California, Georgia; Penick Supply Co. v. Ander
son, 23 Ga. App. 244, 97 S. E. 889 (1 9 1 8 ); Michigan, Minnesota, New Hamp
shire, Oregon, Vermont, and Wyoming. But double liability is not recover
able against the intermeddlers if the conversion took place prior to the
death of decedent, Allen v. Allen, 144 Ga. 687, 87 S. E. 891 (1916).
37 See appendix for citations to the statutes and decisions of Kansas,
Maine, Michigan, Minnesota, Nebraska, and South Carolina.
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sanctions, and is a less formal and expensive procedure than is
a plenary action by either the personal representative or by a
creditor. An alternative method is to permit an action to be
brought only on the express authorization of the court,38 whether
it be brought by a creditor or by the personal representative.
VII
T h e D o c t r in e o f R e l a t io n B a c k

The personal representative has the power to sue an inter
meddler and it became possible at an early time for him to bring
an action for an intermeddling occurring between the death of
the decedent and his own appointment. The right of action was
said to relate back to the owner’s death. Thus, the representative
could sue in trover 39 and in trespass 40 and in indebitatus assump
sit; 41 and, by adopting a contract as having been made on behalf
of decedent, could sue in special assumpsit.42
Suppose the representative had himself been the intermeddler,
what effect does the later appointment have upon his prior acts
and how does the doctrine of relation back function? May he
repudiate as well as enforce his prior agreements, settlements,
transfers and other transactions? The earlier English rule was
severe and held that he could not by taking out letters later
purge himself of the consequences of his wrongful acts.43 This
early view was later much modified. Williams implies that the
executor is bound by his former acts, certainly much more fully
than an administrator, inasmuch as his authority comes in part
from the will. The administrator’s authority comes wholly from
appointment by the court and he can properly perform acts before
his appointment only within a very limited compass. His conclu
sion is that an administrator is bound only by such prior acts
as were beneficial to the estate.44 The case cited for this pro-3
2
1
0
4
9
8
38 See appendix citations for Oregon and Vermont.
39 Locksmith v. Creswell, 2 Roll. Abr. 399 (K . B. 1634).
40 Thorpe v. Stallwood 5 Man. & G. 760 (C. P. 1 8 4 3 ); Morgan v. Thomas,
8 Exch. 302 (1853). So a trustee’s title will relate back to the date of the
death of his predecessor and he may sue for an intervening trespass, Allison
v. Little, 85 Ala. 512, 5 So. 221 (1888).
41 Outlaw v. Farmer, 71 N. C. 31 (1874).
42 Foster v. Bates, 12 M. & W . 226 (Exch. 1843). See Warren, 32 Harv.
L. Rev. (1919) 315, 318-322.
43 Bradbury v. Regnal, 2 Cro. Eliz. 565 (C. B. 1560).
44 Whitehall v. Squire, 1 Salk, 295 (K . B. 1 6 9 0 ); 1 W illiams , E xecutors
(12th ed. 1930) 272-5, 408-13. So in actions for wrongful death by the
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posal, however, holds simply that a person who knows that the
assets of the estate are being converted but makes no move to pre
vent it, after his appointment, may sue the converter because he
has not done any act before appointment by which he is bound.45
As he had no authority at the time to interfere, he should not be
liable for non-interference.
Professor Warren 46 suggests that the personal representative
may have distributed the assets (a) to a fellow wrongdoer or
(b) to an innocent donee. On familiar principles of equity credi
tors and others interested would not be bound by these acts and
since in a parallel case a colluding trustee has been allowed to
sue,47 perhaps the personal representative himself may sue. He
should also be removable and be subject to an action for damages.
In these days his bondsmen would be liable for the loss. Again,
he may have sold the assets (a) to one in collusion with him or
(b) to an innocent purchaser. It seems to be agreed in the latter
case that if the proceeds were duly used for the benefit of the
estate the purchaser is protected 48 and he should be protected in
all events.
The American cases are not wholly in accord with each other,
a majority o f them appearing to hold that all prior acts are thus
made valid, especially if they were acts that a legal representa
tive could perform.49 It is assumed that the latter could not dis
pose o f assets in collusion with a wrongdoer or transfer them to
an innocent donee so as to protect such an one from attack by
creditors, legatees and distributees. It has been held not only
that the administrator may sue on a contract made by himself
before the issuance o f letters 50 but also that he is bound by his
intermeddler, this doctrine will by relation back prevent the statute of limita
tions from running, Fowler v. Cohen, 212 111. App. 217 (1918).
45 Morgan v. Thomas, 8 Exch. 302 (1853).
40 Op. cit. supra at 328.
47 Wetmore v. Porter, 92 N. Y . 76 (1883). Cf. Scott, Cases on T rusts
(2nd. ed. 1931) 678, n. 1.
48 Pickering v. Thompson, 24 Ont. L. R. 378 (1 9 1 1 ); Priest v. Watkins,
2 Hill. 225 (N . Y . 1842) ; Re Faulkner, 7 Hill. 181 (N . Y . 1845).
49 McDearmon v. Maxfield, 38 Ark. 631 (1882) (The buyer knew seller
was not authorized to sell but the proceeds seem to have been properly
applied); Shawnee N at’l. Bank v. Van Zant, 84 Okla. 107, 202 Pac. 285
(1 9 2 1 ); Risk v. Risk, 10 Ky. L. R. 566, 9 S. W . 712 (1888). The forgery of
decedent’s signature by the intermeddler in order to obtain possession of
decedent’s savings bank passbook is a type of act that could not be validated
by relation back. See Walker v. Portland Sav. Bank, 113 Me. 353, 93 Atl.
1025 (1915).
50 Brown v. Lewis, 9 R. I. 497 (1870).
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prior contract and settlement with a debtor 51 or is estopped by
such a settlement52 and that the intervening payment of a legacy
is ratified.53 In general all his acts may be thus subsequently
legalized 54 by the appointment. Where a will gives the executor
authority to sell land, a deed executed by him prior to the grant of
letters is valid if the will is later proved.55 So where a judg
ment is obtained against an intermeddler as executor and the
latter, after obtaining letters, is sued on it he may plead no
assets.56
On the other hand, there is authority to the effect that the
administrator may replevy a chattel, which he has sold, seem
ingly without reference to the question of advantage to the estate
but on the abstract principle 57 that he is not bound by prior
settlement; 58 and that he is not bound by his promise so as to
prevent the running o f the statute of limitations.59 Some states
distinguish between contracts and settlements generally on the
one hand and on the other hand those contracts and settlements
which are said to benefit the estate. Thus, where the adminis
tratrix had previously agreed to credit upon a debtor’s note to the
decedent, the value o f certain repairs to be made by the debtor
upon decedent’s land, she could still sue for the full amount of
the note, inasmuch as the repairs added no value to the estate
that descended to her and the promise was without considera
tion.60 It has also been held that an administratrix who had
previously arranged with X that he should manage the dece
dent’s estate as trustee was not estopped from suing X as a
wrongdoer, there being no way at law the court said, though there
might be in equity, to consider the merits o f X ’s defense.61 A
51 Alvord v. March, 12 Allen 603 (Mass. 1866).
52 Vroom v. Van Horne, 10 Paige 549 (N . Y . 1 8 4 4 ); Priest v. Watkins, 2
Hill. 225 (N . Y . 1842).
53 Pinkham v. Grant, 78 Me. 158 (1886).
54 Moore v. Wright, 4 111. App. 443 (1 8 7 9 ); McClure v. People, 19 111. App.
105 (1 8 8 6 ); Shillaber v. Wyman, 15 Mass. 322 (1 8 7 8 ); Hatch v. Proctor, 102
Mass. 351 (1869) (He may sue on contract of guaranty previously made
by defendant with h im self); Emery v. Berry, 28 N. H. 473 (1 8 5 4 ); Rattoon
v. Overracker, 8 Johns. 126 (N . Y . 1853).
” Wilson v. Wilson, 54 Mo. 213 (1873).
56 Olmstead v. Clark, 30 Conn. 108 (1861).
57 Gilkey v. Hamilton, 22 Mich. 283 (1871).
58 Wilson v. Hudson, 4 Harr. 168 (Del. 1844).
59 Haselden v. Whitesides, 2 Strob. 353 (S. C. 1847).
60 Cook v. Cook, 24 S. C. 204 (1 8 8 5 ); Carto v. Murray, 47 Ore. 57, 81 Pac.
388 (1905).
«i Rohn v. Rohn, 204 111. 184, 68 N. E. 369 (1903).
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general principle has been suggested that one who deals with an
intermeddler should take all the risk, even though the latter
should subsequently take out letters, on the ground that it is not
difficult for him to find out whether he is dealing with one author
ized to act.62 It is clear that an administrator who has previous
to his appointment procured levy of execution upon a judgment
obtained by the decedent, without first reviving the action in
his own name, commits a personal tort.63
The doctrine of relation back does not divest any legal right
accruing between the death of decedent and the grant o f letters.
Thus, in one case a landlord died possessed of a claim against his
tenant for rent due and this claim was by statute given prefer
ence over other debts o f the tenant and was recoverable by the
levy of a distress by the landlord. Meantime, A, who also had a
claim against the tenant, reduced it to judgment and took out
execution upon the tenant’s property prior to the appointment
of the administrator to the landlord. It was held that A ’s interest
having vested prior to the appointment could not be postponed
to the claim for rent.64 Conversely, though the right to distrain
may be in abeyance in the case of a tenant who dies owing rent,
still if it is levied it will be legalized by the subsequent appoint
ment of a representative of the tenant under the doctrine of rela
tion back.65
It is noteworthy that the doctrine of relation back was never
applied to a fraudulent grantee. There was no occasion for it,
just as also there was no proper occasion to extend the doctrine
of executor de son tort to the fraudulent grantee.
We may conclude that whatever may have been the justification
historically for the rule that a creditor may sue the intermeddler,
there is none such now. It seems also that the doctrine of the
executor de son tort was never properly extended in America to
the case of the fraudulent grantee of personal property. There
was already a remedy against him as well as against the fraudu
lent grantee of land under the fraudulent conveyance statute.
Certainly there is now no justification for a doctrine which insists
upon this further distinction between real and personal property
and has not been since the date when land was subject to the
payment of debts. The great diversity of practices among the
states indicates the confusion. A uniform act granting power to
62 W arren,

op. cit. supra at 320.
63 Bellinger v. Ford, 21 Barb. 311 (N . Y . 1856).
64 Waring v. Duberry, Fortesque 360 (K. B. 1718).
65 Brown v. Howell, 66 N. J. L. 25, 48 Atl. 1020 (1901).
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the personal representative only to sue both the intermeddler
and the fraudulent grantee would provide a direct and complete
remedy. The executor will generally sue the intermeddler at law
but the fraudulent grantee will more generally be sued in equity
save where some legal shortcut has been devised.
A P P E N D IX
I.

The Intermeddler Doctrine, i. e., that the creditor as well as the personal
representative may sue, prevails as follows:
(a) It is recognized by statute in eleven states: Ga . Code (1933) § 1131102, 1103; 3 I nd. Stat . (Burns, 1933) § 6-2201 (I f the creditor sues, how
ever, he receives reasonable compensation and the recovery becomes assets);
Me. R ev. Stat. (1930) c. 76, § 4 0 . Sec. 76 provides for the discovery of
assets in the hands of the intermeddler on complaint to the Probate judge
made by the personal representative, creditor or any one interested); Mass.
Gen . L aws (1932) c. 195, §§ 14 and 15; 1 Miss. Code (1930) §§ 1720, 1721;
2 N. H. P ub. L aws (1926) c. 299, p. 1208, par. 17; 2 N. J. Comp. Stat.
(1910) E x ’rs. and Adm ’rs. par. 3 ; N. C. Code (1931) § 4 ; P a . Stat. A n n .
(Purdon, 1930) tit. 20, § 4 0 6 (indirectly recognizes the ru le ); R. I. Gen .
Laws (1923) c. 369, § 26, rule indirectly recognized; 3 S. C. Code of Laws
(1932) §§ 8984; 8985. (The intermeddler may be summoned before the Pro
bate judge to make discovery.)
(5) It is approved by decision in fourteen states: Ebbinger v. Wrightman,
15 Colo. App. 439 (1 9 0 0 ); Bennett v. Ives, 30 Conn. 329 (1 8 6 2 ); Wilson v.
Hudson, 4 Harr. 168 (Del. 1 8 4 4 ); Peters v. Breckinridge, 2 Cranch 518
(U . S. C. C., D. C. 1824) (Recognized by implication); Grace v. Seibert, 235
111. 190, 85 N. E. 308 (1 9 0 8 ); McMeekin v. Hynes, 80 Ky. 343 (1882). See
also: Johnson v. Duncan, 13 Ky. 163; Brown v. Durbin, 28 Ky. 170 (1 8 3 0 );
Gentry v. Jones, 29 Ky. 148 (1 8 3 1 ); Finnell v. Meaux, 66 Ky. 449 (1 8 6 7 );
Steel v. Steel, 27 Ky. 231 (1 8 3 0 ); Huff v. De Haven, 8 Ky. Op. 633 (1874).
K y . Stat . (Carroll, 1930) § 3847 also recognizes the rule by implication;
Neale v. Hagathrop, 3 Bland 551, 565 (Md. Ch. 1832) (dictum) ; Lenderink
v. Sawyer, 92 Neb. 587, 138 N. W . 744 (1 9 1 2 ); Sturdivant v. Davis, 31 N. C.
365 (1 8 4 9 ); Mitchell v. Kirk, 35 Tenn. 318 (1 8 5 5 ); National Bank v. Lewis,
12 Utah 84, 41 Pac. 712 (1 8 9 5 ); Hansford v. Elliott, 9 Leigh 79 (Va. 1 837);
Sayre v. Whetherholt, 88 W . Va. 542, 107 S. E. 293 (1921).
(c) It is abolished by statute in sixteen states; A la . Code (1928), § 6040
makes the intermeddler liable to the personal representative only; F la .
Comp. Stat. (1927) § 5623; see Johnson v. Thomas, 93 Fla. 67, 111 So. 541
(1 9 2 7 ); Cal . P robate Code (Deering, 1933) § 612; I owa Code (1931)
§ 12059; K an . R ev. Stat . A n n . (1923) §§ 22-1301 to 1305. The procedure
is before the probate court on complaint of anyone interested and the re
covery is assets. The creditor cannot sue, Fox v. Van Norman, 11 Kan. 168
(1 8 7 3 ); 3 Mich . Comp. L aws (1929), § 15593; and see §§ 15660, 15661;
2 Min n . Stat . (Mason, 1927) §§ 8804-8806; Mo. Stat. A n n . (1932) §§ 63
to 66; 4 N ev. Comp. L aws (1929) § 9695; N. Y . Consol. Stat. (Cahill,
1930) c. 13, § 112; Ore. Code A n n . (1930) § 5-707; V t . P ublic L aws (1933)
§ 2880, but cf. Walton v. Hall, 66 Vt. 455, 29 Atl. 803 (1 8 9 4 ); W ash . R ev.
Stat (Remington, 1932) § 971; W is. Stat. (1933) § 287.08; W yo. Rev. Stat.
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(1931) §§ 88-2401; A laska Comp. L aws (1933) § 3849: The doctrine never
existed in Louisiana. See 3 L a . Stat. (Dart. 1932) § 9716 providing criminal
penalties.
(d) The doctrine is abolished by decision in six states, usually by infer
ence from statutory provisions considered to be generally inconsistent
therewith: Barasien v. Odum, 17 Ark. 122 (1 8 5 6 ); Bowden v. Pierce, 73
Cal. 459, 463, 14 Pac. 302 (1 8 8 7 ); Pedroli v. Scott, 47 Nev. 313, 221 Pac.
241 (1 9 2 3 ); Dixon v. Cassell, 5 Ohio 533 (1 8 3 2 ); State v. Henckle, 45 Ore.
430, 78 Pac. 325 (1 9 0 4 ); Ansley v. Baker, 14 Tex. 607 (1855). There seems
to be neither statute or decision regarding the intermeddler in eight states.
II.
In the case of the fraudulent grantee where the grantor has died, the
personal representative is granted authority to sue for both real and
personal property:
(а) By statute as follows: Cal . Probate Code (Deering, 1933) §§ 579,
580; I daho Code A n n . (1932) §§ 15-810, 811; I nd. St . (Burns, 1933)
§§ 6-1108-6-1113; Mich . Comp. L aws (1929) §§ 15668-15670; Min n . Stat.
(Mason, 1927) §§ 8802, 8803; Mont, R ev. Stat. (1921) §§ 10265-10267;
N eb. Comp. Laws (1929) §§ 30-415-417; i N ev. Comp. L aws (1929) §§ 97729774; N. Y . Consol. Stat. (Cahill, 1930) c. 51, § 268 and c. 42, § 19; see 16
N. Y . Digest (Abbott) E x ’rs. & Adm’rs., §§ 57, 417, 423; N. C. Code (1931)
§§ 57 and 77; 2 N. D. Comp. L aws (1913) §§ 8811-8813; Ohio Gen . Code
Supp. A n n . (Page, 1926-1935) §§ 10510-g, 10510-15; Okla . Stat. (1931) §§
11-633 to 635; S. D. Comp. Stat. (1929) § 3309; T enn . Code A n n . (Williams,
1934) § 8332; U tah R ev. Stat. (1933) § 102-11 to 14; V t . P ub. L aws (1933)
§§ 2881-5; W is. Stat. (1933) § 287.43; W yo. R ev. Stat. §§ 88-2511; D. C.
Code (1929) 117, § 13. The personal representative may sue the wrongdoer
for land only and not for personal property in three states. See A rk . Dig.
Stat. (Crawford & Moses, 1921) § 70; 3 I nd. Stat. (Burns, 1933) §§ 6-11081111 (Must sue within five years from death of testator); Mass . Gen . L aws
(1932) c. 202, § 2, p. 2577.
(б) He may sue without express statutory provision in eight states:
Bassett v. McKenna, 52 Conn. 438 (1 8 8 4 ); Andruss v. Doolittle, 11 Conn.
283 (1 8 3 6 ); Freeman v. Barnham, 36 Conn. 469 (1 8 7 0 ); Cooley v. Brown,
30 Iowa 470 (1 8 7 0 ); McLean v. Weeks, 65 Me. 420 (1 8 7 6 ); Kingsbury v.
Wild, 3 N. H. 30 (1 8 2 3 ); Cross v. Brown, 51 N. H. 486 (1 8 7 1 ); Thompson
v. E sty, 69 N. H. 55, 45 Atl. 566 (1 8 9 6 ); Schwalber v. Ehman, 62 N. J. Eq.
314, 318, 48 Atl. 1085 (1901) (dictum) ; Chester Co. Trust Co. v. Pugh, 241
Pa. 124, 88 Atl. 319 (1 9 1 3 ); E stes v. Howland, 15 R. I. 127, 23 A tl. 624
(1885). The personal representative in Rhode Island cannot sue generally
but may file a bill in equity in cases where he alleges that assets are not
sufficient to pay the costs of administration and he may recover to a sufficient
extent to pay funeral expenses if he has already paid them or has made him
self liable for them, so that he may sue as any other creditor m ay; O’Connor
v. O’Connor, 45 W . Va. 354, 369, 32 S. E. 276 (1897). In Louisiana the
personal representative may recover personal property but not land, Judson
v. Connolly, 4 La. Ann. 169 (1 8 4 9 ); Van Winkle v. Calvin, 23 La. Ann. 205
(1871).
Under practically all the statutes and cases cited generally the creditor
also may sue the fraudulent grantee, cf. Fowler’s Appeal, 87 Pa. 449 (1878).
Under such statutes as that of California he must first call upon the
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personal representative to sue and furnish costs but if the personal
representative refuses the creditor may sue but in all cases the recovery
by him becomes assets. See 11 Cal . J urisprudence, §§ 723-28, especially
§ 725. In Massachusetts and North Carolina the personal representative
only may sue, Putnay v. Fletcher, 148 Mass. 247, 19 N. E. 370 (1 8 8 9 );
Hibhs v. Cashwcll, 15 N. C. 183, 67 S. E. 495 (1910), and, if the personal
representative be the grantee himself or if he will not sue he is removable.
(c) It is held in several states that the personal representative is bound
by the acts of the decedent and may not sue the fraudulent grantee: Marler
v. Marler, 6 Ala. 367 (1 8 4 4 ); Werborn v. Kahn, 93 Ala. 201, 9 So. 729
(1 8 9 0 ); Holliday v. McKinne, 22 Fla. 153 (1 8 8 6 ); Beale v. Hall, 22 Ga. 431
(1 8 5 7 ); Perry v. Reynold, 137 Ga. 427, 73 S. E. 656 (1 9 1 2 ); Chateau v.
Jones, 11 111. 300 (1 8 4 9 ); White v. Russell, 79 111. 155 (1 8 7 5 ); Hoyt v.
Northrup, 256 111. 604, 100 N. E. 164 (1 9 1 2 ); Crawford v. Lehr, 20 Kan.
509 (1 8 7 8 ); Warren v. Hall, 36 Ky. 450 (1 8 3 8 ); Commonwealth v. Richard
son, 47 Ky. 81 (1 8 4 7 ); Smith v. Smith, 9 Ky. L. R. 650 (1 8 8 7 ); but see
Buford v. Shinkle, 12 Ky. L. R. 686 (1890) where the personal representative
was allowed to treat such a transfer as void; Dorsey v. Smithson, 6 Harris
& J. 61 (Md. 1 8 2 9 ); Kinnemon v. Miller, 2 Md. Ch. 407 (1 8 4 9 ); Blake v.
Blake, 53 Miss. 182 (1 8 7 6 ); George v. Williams, 26 Mo. 190 (18 5 8 );
Anderson v. Belcher, 1 Hill L. 246 (S. C. 1 8 3 3 ); Burges v. New York Life
Ins. Co., 53 S. W . 602 (Tex. Civ. App. 1 8 9 9 ); Thomas v. Soper, 5 Munf. 28
(Va. 1 8 7 6 ); Spooner v. Hilbish, 92 Va. 333, 23 S. E. 751 (1895). In a few
states there seem to be no statutes and no determinations as yet, as in
Colorado, Delaware, New Mexico, lAlaska, and Hawaii.
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VOLUME THE T W E N T Y -F IF T H
T SEEMS altogether fitting and appropriate upon the publica
tion of this twenty-fifth anniversary volume, that we pause a
moment to pay our respects to our predecessors. Their task has
been a noble one, creditably and diligently accomplished. Even a
cursory study of the twenty-four previous volumes, discloses at
once a steady progress. Each staff, it seems, has built upon the
structure as it was left by its predecessor. The room for progress
has steadily decreased; our problem and the problem of succeed
ing staffs is and shall be to recognize that room and occupy it. We
are thankful to our predecessors for the high standards they have
set and we are proud to emulate them.
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TH E SUPREME COURT OF TH E UNITED ST A T E S *
AFTER A RECESS of four months the Supreme Court of the
i l United States, with all members of the bench present, opened
its new term on October 5, 1936. Though the Court, during its
last term, passed upon and decided many questions important
from their legal aspects as well as from the public interest cen
tered upon them, there are numerous cases appearing on the
docket for the ensuing term which undoubtedly will arouse as
much, if not more, public concern than before, and, in their
application, have a vital effect on the relationship o f the Fed
eral Government to the states, to business and industry, and to
the individual, particularly in such matters as labor relations
and social welfare. The decisions of the Court on these matters
will continue, as in the past, to be a primary factor in the deter
mination of governmental policy.
The business of the first session was principally of a routine
nature, consisting of the admission of attorneys to practice
before the Supreme Court, and the receiving of one motion pre
sented from the bar, and several reports filed during the Sum
mer recess. The Chief Justice then adjourned the Court until
Monday, October 12, 1936, at which time the work of the Court
began in earnest.
By the mere entry of orders, the Court at its second session
struck from the docket more than 200 of the 435 cases with
which it was confronted on the opening day of court. This was
the result of the denial by the Court of petitions for certiorari
in 188 cases and the dismissal, without opinion, of appeals in
14 cases.
Perhaps the most important orders o f the Court concerned
the denial of petitions for rehearing of cases decided during
its last term of court. Among these was the petition o f the State
of New York, joined by the State of Illinois, for a rehearing of
the case of Morehead v. People ex rel Tipaldo,1 in which the
Supreme Court declared invalid the New York Minimum Wage
Law for Women.2
By another order, however, the Supreme Court announced that
it would hear arguments in the case of West Coast Hotel Co. v.
Parrish et al.,3 involving a similar statute of the State of Wash
* Written October 22, 1936.
i — U . S.— , 80 L. ed. 921 (1936).
2 N. Y . L aws , ch. 584 (1 9 3 3 ); McKinney’s Cons. Laws of New York,
1936 Supp., Ann., c. 31, art. 19.
a No. 293, Oct. Term, 1936.

96

GEORGETOWN LAW JOURNAL

[Vol. 25

ington.4 The decision in this case will be awaited with expectancy
in view o f the similarity of the Washington statute to the act
passed by Congress in 1918 for the District of Columbia 5*which
the Court declared unconstitutional in the Adkins case* Mr. Jus
tice Sutherland, who delivered the opinion in that case, will sit
with the other members of the high tribunal to hear arguments
to the effect that the principles underlying the Adkins case should
be reconsidered and that the Court should reverse the decision
rendered in that case. In substance the two statutes are identical.
The Washington State statute empowers a commission to estab
lish such standards of wages as shall be held to be reasonable
and not detrimental to health and morals, and which shall be
sufficient for the decent maintenance of women. The case now
pending has the advantage over the New York case in that the
Supreme Court of Washington declared the statute to be within
the police power of the state and that the decision in the Adkins
case was not controlling.
The petition filed by ten states as amici curiae, seeking a rehear
ing of the decision in the case of Ashton v. Cameron County Water
Improvement District No. One,7 wherein the Municipal Bank
ruptcy Act of 1934 8was declared unconstitutional by the Supreme
Court late in its last term, was likewise refused reconsideration.
Because of certain procedural difficulties, the petition for a
writ of certiorari sought by the Bradley Lumber Company of
Arkansas 9 to enjoin proceedings by the National Labor Rela
tions Board was denied. The employer in the case was seeking
to prevent the hearing of a complaint against it of unfair labor
practices in discharging employees.
Closely related to that case is Associated Press v. National
Labor Relations Board,10 which is pending before the Supreme
Court. The Associated Press is seeking a review of the decision of
the Circuit Court of Appeals for the Second C ircuit11 which
held the National Labor Relations A c t 12 applicable to the rela
tionship between the press association and its editorial employees.
4 W ash . Comp. Stat. §

7623 (1913).
5 40 Stat. 960 (1918).
0 Adkins v. Children’s Hospital, 261 U. S. 525 (1923).
7 — U. 8.— , 80 L. ed. 910 (1936).
»48 Stat. 798, 11 U. S. C. A . §§ 301-3 (1934).
9 Bradley Lumber Company of Arkansas, et al. v. National Labor Rela
tions Board, et al., No. 153, Oct. Term, 1936.
10 No. 365, Oct. Term, 1936.
H 8 5 F. (2d) 56 (C. C. A. 2d, 1936).
12 49 Stat. 449, 29 U. S. C. A. §§ 151-166 (Supp. 1935).
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It was declared in the decision of the lower court that the self
organization and collective bargaining provisions do not violate
the due process clause of the Fifth Amendment. The lower court
thus granted the petition of the Labor Board to enforce its order
requiring the Associated Press to cease and desist from the
alleged unfair trade practices and to reinstate a discharged
employee and reimburse him for lost pay. In the petition for
certiorari it is urged that the Labor Relations Act is unconstitu
tional on the theory that the relationship o f employer and em
ployee does not directly affect commerce and is therefore not
subject to regulation by Congress; that the work done by edi
torial employees is not in interstate commerce or in the stream
o f such commerce; that the act violates the Fifth Amendment
and is void, because it does not seek legitimate ends, and its
terms are arbitrary, unreasonable and capricious; and that the
act also contravenes the First Amendment. The Associated Press
claims the right to discharge any employee, whenever it feels
that his viewpoint has become so colored that he is unable to
write the unbiased type of news article with which it attempts to
provide its members. It is contended that if the validity of the
act is sustained, the Board will be able to force the Associated
Press to employ men, even though it feels such men cannot write
accurate and impartial reports; and that the Associated Press,
if it is to continue in business, will have to send these reports out
as its own. It is claimed that its freedom to present the news
it wants to as it wants to will be seriously hampered, if not
destroyed.
Certiorari was granted by the Supreme Court in Kentucky
Whip and Collar Co. v. Illinois Central Railroad,™ wherein the
question is raised as to whether Congress may exclude from
transportation in interstate commerce articles which are harm
less and innocuous in themselves. An attack is being made on
the constitutionality of the Ashurst-Sumners Act of 1935 1
34 which
makes it unlawful to transport convict-made goods in interstate
commerce when intended to be received or sold in violation of
the laws o f a state into which shipped, and requires packages
containing such goods to be so labeled in order to indicate that
their contents are convict-made. It is contended that Congress
does not have the power to exclude prison-made goods from inter
state commerce, since such products are useful articles of com
merce and are not in themselves in any particular harmful to
13 No. 138, Oct. Term, 1936.
« 49 Stat . 494, 49 U. S. C. A . § 62 (Supp. 1935).
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health, person or good order of the communities into which they
are shipped or in which they are used.
In Virginian Railway Co. v. System Federation No. UO et al.,15
the constitutionality of the amended Railway Labor A c t 16 is being
challenged, as applied to an interstate railroad, approximately
one-third of whose mechanical department employees are engaged
in intrastate commerce in “ back shop ” work consisting of the
repair of locomotives and cars which are temporarily withdrawn
from service fo r that purpose. The outcome o f the case may
depend primarily upon the applicability of the doctrine of a
“ flow ” or “ stream ” of interstate commerce. It is this doctrine
which the Government has invoked in support o f recent labor
legislation.
An unusual question is presented to the Court in Reid v. United
States.17 It concerns the citizenship of native-born children of
parents becoming citizens of other countries. The issue raised is
whether a native-born American child, without any act of expa
triation on its own part, can be absolutely deprived of citizenship
conferred by the Constitution of the United States on all persons
born within the territory or under the jurisdiction of the United
States,18 so that it becomes an alien for the rest of its natural
life, solely by reason of being taken during minority by its father
to a foreign country where he became naturalized under a law
o f that country which conferred citizenship upon his minor chil
dren together with himself. The person who is now seeking to
establish American citizenship was taken during her minority
by her father to Canada where he became naturalized. Now being
in the United States, she is seeking to forestall deportation by
claiming to be a citizen of the United States.
A question of extraordinary and international significance is
presented to the Supreme Court of the United States in Siemens
& Halske Aktiengesellschaft et al. v. General Hanover Bank &
Trust Co.19 The Court will determine whether German corpora
tions which issued bonds providing that their principal amount
should be paid in United States gold coin in New York are justi
fied in their failure to pay the principal and interest on the ground
that they were prevented by the foreign exchange laws and regu
lations of the German Reich from acquiring or disposing of the
15 No. 324, Oct. Term, 1936.
i«4 8 Stat. 1185 (1934), 45 U. S. C. § 151 (1935).
17 No. 352, Oct. Term, 1936.
78 U. S. Const. Amendment X IV , § 1.
i° No. 361, Oct. Term, 1936.
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necessary foreign exchange to make payment in full in dollars
in New York and were permitted only to make payment in marks
in Berlin or to offer bonds of an extended maturity in exchange
for the overdue bonds. It is contended by the German corpora
tions that the rule enunciated in Canada Southern Railway Co. v.
Gebhard,20 that international comity requires the laws of the
place o f performance to defer to the laws of the corporate domi
cile in so far as they express the public policy of the domiciliary
state, should govern the decision of the Court in the present case.
A so-called compensating tax for the privilege of using within
the State of Washington tangible personal property purchased
at retail is alleged to violate the commerce clause of the Federal
Constitution 21 in Henneford et al. v. Silas Mason Co., Inc., et al.,22
for the reason that it discriminates against articles purchased
outside the state and thus constitutes an unreasonable burden on
interstate commerce.
The Supreme Court has announced that it will review a case 23
involving the joint resolution of Congress 24 declaring unlawful
the sale o f arms and munitions to countries at war in the Chaco,
which was held invalid by the court below 252
6on the ground of
delegation of legislative poweir.
Among those cases in which arguments of counsel have already
been heard by the Court are three 28 concerning extradition upon
the demand of French authorities of citizens of the United States
who committed extraditable crimes in France.
The validity of claims of a patent covering an airplane control
device is expected to come up for argument in United States v.
Esnault-Pelterie.27
The constitutionality o f provisions of a California statute creat
ing a distinction, with respect to license fees, between wholesalers
o f beer manufactured in the state and those selling beer imported
into the sta te;28 the right of the Associated Press to an injunc
tion restraining the operator of a radio station from using in
20 109 U. S. 527 (1883).
21 U. S. Const. Art. I, § 8.
22 No. 418, Oct. Term, 1936.
23 United States v. Curtiss-Wright Export Corporation et al., No. 98,
Oct. Term, 1936.
2“ 48 Stat . 811 (1934).
2314 F. Supp. 230 (D . C. N. Y ., 1936).
26 Valentine et al. v . Neidecker, Nos. 6, 7 and 8, Oct. Term, 1936.
27 No. 41, Oct. Term, 1936.
28 State Board of Equalization of California et al v. Young’s Market Co.
et al., No. 22, Oct. Term, 1936.
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broadcasts news taken from newspapers of members of the press
association; 293
0a case involving the constitutionality of a Federal
statute removing the disqualification of employees and pensioners
o f the Federal Government as jurors in cases in which the United
States is a party; 80 and the validity of an order of the Federal
Communications Commission prescribing a uniform accounting
system for telephone companies,31 are other cases in which it is
expected that an early hearing will be granted by the Supreme
Court.
Before the adjournment of its last term, the Court announced it
would hear arguments in three cases 32 questioning the consti
tutionality of the New York Unemployment Compensation Law.33
Since the statute is tied up with the social security program of
the United States, the decision of the Supreme Court in these
cases will unquestionably have far-reaching implications. The
authority of a state to compel contribution by employees to an
unemployment insurance fund is the subject of the controversies.
In two other cases,34 the Court likewise announced it would
hear arguments bearing on the constitutionality of state fair
trade laws designed to prevent price-cutting by retailers of
articles sold under trade or brand names.
One of the most important cases involving so-called New Deal
legislation is that of Duke Potver Co. et al. v. Greenwood County
et al,35 The power of Congress to appropriate public money by
way of gift and loan for the construction of municipal power
plants which may be competitive with those of private power
companies is being contested. The Duke Power Company is chal
lenging a Public Works Administration loan and grant to a South
Carolina county made on the basis of Title II of the National
Industrial Recovery Act.36 It is likely that this case will result
29 KV O S, Inc. v. Associated Press, No. 28, Oct. Term, 1936.
30 United States v. Wood, No. 34, Oct. Term, 1936.
31 American Telephone & Telegraph Co. et al. v. United States et al.,
No. 74, Oct. Term, 1936.
32 W. H. H. Chamberlain, Inc. v. Andrews et al., No. 49, Oct. Term,
1936. E. C. Stearns & Co. v. Andrews et al., No. 50, Oct. Term, 1936. Asso
ciated Industries of New York State, Inc. v. Department of Labor of the
State of New York, No. 64, Oct. Term, 1936.
33 L. 1933, ch. 468 (1 9 3 5 ); McKinney’s Cons. Laws of New York, 1936
Supp., Ann., §§ 500-531, art. 18.
34 Pep Boys, Manny, Moe and Jack of California v. Tyroil Sales Co., Inc.,
No. 55, Oct. Term, 1936. Kunsman v. Max Factor & Co. et al., No. 79, Oct.
Term, 1936.
35 No. 32, Oct. Term, 1936.
36 48 Stat . 202, 40 U. S. C. A. § 403 (1933).
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in another decision by the high tribunal defining the scope of
Federal power as limited by the Tenth Amendment and the scope
of the power of Congress with respect to the delegation of power
to the executive branch of the Government as limited by the
separation-of-powers doctrine.
A number of important cases were decided by the Supreme
Court just before the close of its last term which are considered
worthy of mention. Notable among these, and perhaps the most
widely discussed, is Morehead v. People ex rel Tipcddo.37 Under
the authority of the Adkins case,38 decided by the Court in 1923,
it was held that though different in phraseology the New York
law and the Act of Congress providing for a minimum wage for
women in the District of Columbia 39 were the same in principle,
and indistinguishable.
Though the general acceptance of the decision in the New York
case by laymen, and its interpretation by some lawyers, is that
the statute was declared unconstitutional, it is obvious from the
majority opinion that the Court did not directly hold the New
York statute unconstitutional. The Court merely sustained the
decision of the Court of Appeals of New York 40 on the narrow
ground that the New York court had not erred in holding the case
before it indistinguishable from the Adkins case. The petition
for certiorari, it was pointed out, sought a review upon the ground
that the New York case was distinguishable from the Adkins
case and did not ask the Court to reconsider the constitutional
issues involved. The Court has at various times held that the
limitation of review is to the ground upon which the writ is asked
or granted, and it was pointed out in the present case that the
review granted was no broader than that sought by the petitioner.
The majority opinion, delivered by Mr. Justice Butler, further
stated that the fact that the New York Court of Appeals found
no material difference between the Act of Congress for the Dis
trict of Columbia and the Act of the New York State Legislature
deprived the Supreme Court of the United States of power to
place a different construction upon the New York statute. In a
dissenting opinion by Mr. Chief Justice Hughes, it was stated,
among other things, that while it is highly important to preserve
the liberty of contract from arbitrary and capricious interfer
ence, it is also necessary to prevent its abuse, as otherwise it
37 — U. S.— , 80 L. ed. 921 (1936).
33 Adkins v. Children’s Hospital, 261 U. S. 525 (1923).

39 40 Stat . 960 (1918).
40 Morehead ex rel People v. Tipaldo, 270 N. Y . 233 (1936).
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would be used to override all public interest and thus, in the end,
destroy the very freedom which it is designed to safeguard. In
a separate opinion by Mr. Justice Stone, agreeing with the minor
ity, it was declared that the decision in the Nebbia case,*1 which
sustained the power of the New York Milk Control Board, should
control the present case. Though Mr. Justice Stone suggested in
his dissenting opinion that the decision of the majority was based
on their own personal economic predilections, the Adkins case
continues to be good law until reversed, and until this takes place
in a proper case, the mandate of the Supreme Court of the United
States in regard to the liberty of contract is the law of the land.
In another decision, which caused a variety of reactions, the
Supreme Court invalidated the Bituminous Coal Conservation
Act of 1935.42 The majority of the Court, through Mr. Jus
tice Sutherland, declared unconstitutional all the labor provisions
of the Act. These pertained to the regulation of hours, wages and
working conditions in the coal industry. Mr. Justice Sutherland
drew a rigid line of demarcation between “ production” and “ com
merce ” , the latter being defined as “ intercourse for the purposes
o f trade ” . It was held that production is a purely local function,
and as such subject only to regulation by the states. It was stated
that regardless of the eventual movement of the finished product
in interstate commerce, the character o f the actual process of
production, or mining, as in the case involved, was a local activity.
Everything which moves in interstate commerce has a local ori
gin. The local character of mining is a fact, and remains a fact,
it was stated, whatever may be done with the products. The
exaction of the tax of fifteen per cent of the sale price at the mine
was held to be a penalty, and further it was determined that the
labor provisions of the act were not a valid exercise of the power
to regulate interstate commerce and contained an unlawful dele
gation of power. The majority opinion did not deal with the
constitutionality of the price fixing provisions of the statute, but
held that they were inseparable from the labor provisions and
thus must therefore fall with those which are unconstitutional.
It will be noted that the process involved in this case takes
place before the articles have entered the stream of interstate
commerce, and thus were held to be outside the scope of Federal
jurisdiction. In the Schechter case,43 wherein the Court declared
« Nebbia v. New York, 291 U. S. 502 (1934).
« 49 Stat . 991, 15 U. S. C. A. §§ 801-827 (Supp. 1935).
43 Schechter Poultry Corporation et al. v. United States, 295 U. S. 495
(1935).
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the National Industrial Recovery A c t 44 unconstitutional by an
unanimous opinion, the articles and functions involved, the con
trol of which was attempted, were at the end of the stream of
interstate commerce.
In a strong dissenting opinion, in the case under discussion,45
Mr. Justice Cardozo declared that in his opinion the suits were
brought prematurely with respect to the labor provisions of the
act, on the grounds that these were not to become immediately
effective. The minority opinion concluded that the price-fixing
provisions were separable from the labor provisions and that they
constituted a valid exercise of Federal power in the transactions
of interstate commerce and in those of intrastate commerce where
interstate commerce is directly or intimately affected.
In a suit brought by the Government against the International
Business Machines Corporation, and three other corporations, to
restrain the use of a “ tying clause ” in leases of tabulating ma
chinery, requiring all lessees to use cards manufactured exclu
sively by the lessors during the rental period, upon the condition
that the lease shall terminate in case any cards not so manufac
tured should be used in the leased machines, the Court unani
mously held in International Business Machines Corporation v.
United States,46 that such a clause constituted a violation of sec
tion 3 of the Clayton Act,47 which prohibits the leasing of machin
ery, whether patented or unpatented, on condition that the lessee
shall not use supplies or other commodities of competitors, where
the effect of such condition may be to substantially lessen com
petition or tend to create a monopoly.
In the opinion, delivered by Mr. Justice Stone, it was said that
the effect of the condition in the leases “ may be to substantially
lessen competition ” , and that it tends to create a monopoly, and
has in fact been an important and effective step in the creation
of such a monopoly, adding that the Clayton Act denies to the
lessor of a patented, as well as an unpatented machine, the bene
fit of any condition or agreement that the lessee shall not use the
supplies of a competitor. Though it was contended that the clause
was necessary to protect the reputation of the manufacturer
against inaccuracies in the functioning of the machines, since
their successful performance depends upon a specified size and
thickness of the cards, and their freedom from defects which
44 48 Stat . 195 (1933), 15 U. S. C. A. §§ 701-712 (1935).
45 Carter v. Carter Coal Co. et al., 299 U. S. 495 (1936).
48 298 U. S. 131 (1936).
4? 38 Stat . 731 (1914), 15 U. S. C. A. § 14 (1935).
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would affect adversely the electrical circuits indispensable to the
proper operation of the machines, it was declared that the very
existence of the “ tying clause” suggests that in its absence a
competing article of equal or better quality would be offered at
the same or at a lower price. It was pointed out that the corpora
tion is not prevented from proclaiming the virtues of its own
tabulating cards or warning against the danger of using, in its
machines, cards which do not conform to the necessary specifica
tions, or even from making its leases conditional upon the use of
cards which conform to them, since such measures would pro
tect its good will without the creation of a monopoly or resort
to the suppression of competition.
A decision important from the standpoint of administrative
law was that of St. Joseph Stock Yards Co. v. United States.48
The doctrine that findings of fact by administrative agencies, as
well as actions of Congress and the State legislatures, are not
conclusive upon the courts when constitutional rights o f liberty
and property are concerned, was reasserted by the Supreme
Court. The facts supporting an order of the Secretary of Agricul
ture fixing maximum rates for the services of a stockyards com
pany under the Packers and Stockyards Act of 1921,49 were scru
tinized by the Court, under an allegation of confiscation. Though
the validity of the order and the consequent findings of fact were
sustained, the Court, speaking through the Chief Justice, empha
sized the right to a judicial review of determinations made by
administrative agencies where infringement of constitutional
guaranties were asserted. It was definitely stated that to sup
port the contention that administrative findings of fact may be
made conclusive though constitutional rights of liberty and prop
erty are involved, although the evidence clearly establishes that
the findings are wrong and constitutional rights have been
invaded, would be to place rights at the mercy of administrative
officials and seriously impair the security inherent in our judicial
safeguards. After mentioning the multiplication of administra
tive agencies existing today, the opinion further expressed the
thought that legislative agencies, with varying qualifications,
work in a field peculiarly exposed to political demands, the ability
of some being expert and impartial, while others are subservient,
and that under our system there is no warrant for the view that
the judicial power of a competent court can be circumscribed by
48 298 U. S. 38 (1936).
49 42 S tat . 159 (1921), 7 U. S. C. A. §§ 181-229 (1935).
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any legislative arrangement designed to give effect to administra
tive action going beyond the limits of constitutional authority.
In another significant decision, the Supreme Court held in
Ashton v. Cameron County Water Improvement District No.
One 50 that sections 78, 79 and 80 of the recently amended Bank
ruptcy A c t 51 constituted an unwarranted interference with the
fiscal affairs of the states and amounted to an impingement of
their sovereignty. In the majority opinion, delivered by Mr. Jus
tice McReynolds, the bankruptcy power of Congress was com
pared in this respect to its taxing power. It was said that Con
gress may not levy any tax upon bonds of a governmental sub
division of a state, and neither may it, under the bankruptcy
clause, provide a procedure by which such local governmental
units may scale down their indebtedness. It was added that
neither consent nor submission by the states can enlarge the
powers of Congress; none can exist except those which are
granted, citing United States v. Butler, et al.52
In the dissenting opinion of Mr. Justice Cardozo, it was
asserted that the amendments to the Bankruptcy Act do not in
any wise dislocate the balance of the Federal framework, but that
they were framed with sedulous regard to the structure of the
Federal system. It was further declared by Mr. Justice Cardozo
that sufficient reasons did not appear for excluding political sub
divisions from the bankruptcy jurisdiction if such jurisdiction
is so exerted as to maintain the equilibrium between state and
national power. Consent, it was stated, tends to preserve a bal
ance threatened with derangement.. A state may not tax the
instrumentalities of the Federal Government; it may do so, how
ever, if the Federal Government consents. Reciprocally, the
Federal Government, consent being given, may lay a tax upon
instrumentalities of the states. Thus, it was insisted, even should
the test of the taxing power be applied, the statute is
constitutional.
R. McM.
5° — U. S.— , 80 L. ed. 910 (1936).
si 48 Stat . 798, 11 U. S. C. A. §§ 301-3 (1934).
52 2 97 U. S. 1 (1936).
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FEDERAL LEGISLATION
T h e I t e m V eto i n t h e A m e r ic a n C o n s t it u t io n a l S y s t e m

PRESIDENT under the Constitution has the power to
T HE
veto bills in their entirety.1 But unlike the governors of
thirty-nine states, he lacks authority to disapprove particular
items in general appropriation measures. The President must
accept the bill as it has been enrolled and presented to him, sec
tion for section and title for title, or he must veto the measure
in toto, from the enacting clause through the separability
provision.
This limitation on the veto power of the President has been
criticized. For example, during the last session o f Congress four
resolutions were introduced in the House or the Senate proposing
to amend the Constitution so as to confer on the President the
power to veto items in appropriation bills.
Three of these proposals differ in their scope and phraseology.
The Constitutional amendment introduced on June 3, 1936, by
Senator Vandenberg of Michigan was worded as follow s:
“ The President shall have power to disapprove any item or items of
any general appropriation bill which shall have passed the House of
Representatives and the Senate and have been presented to him for
his approval, in the same manner and subject to the same limitations as
he may under section 7 of article I of this Constitution, disapprove as
a whole any bill which shall have been presented to him.” 2

Five days later Representative Dirksen of Illinois submitted
an identical resolution in the House.3 On the other hand, the reso
lution introduced by Representative Citron of Connecticut on
March 30, 1936, would authorize the President (1) to disapprove
in whole or in part any bill “ making appropriation of money em
bracing distinct items ” , and (2) to reduce “ any item or appro
priation therein contained ” .4 The proposal of Representative
Luckey of Nebraska would confer on the President a somewhat
broader power to “ disapprove or reduce ” any item contained in
any bill “ making appropriations of money ” .5
From a comparison of these four proposals it will be seen
that the two resolutions introduced by Senator Vandenberg and
Representative Dirksen would merely permit the President to
1 U. S. Const . A rt . 1 § 7.
2 S. J. Res. 281 (74th Congress).
3 H. J. Res. 622 (74th Congress).
4 H. J. Res. 552 (74th Congress).
5 H. J. Res. 623, of June 8, 1936 (74th Congress).
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accept or reject each item, while the two proposals presented by
Representatives Citron and Luckey would further authorize the
Executive to reduce each item. Senator Vandenberg’s proposal,
furthermore, would be applicable to all “ general appropriation
bills ” , while Representative Citron’s resolution would be confined
to bills making appropriations of money “ embracing distinct
items
Representative Luckey’s veto proposal would extend to
any bill “ making appropriations of money
The advocacy by Senator Vandenberg of a constitutional
amendment designed to confer on the President the power to
veto items in appropriation bills, and his evident intention6 of
pressing such a proposal at the commencement of the 75th Con
gress renders a review of the legislative history of the item veto
principle not untimely. His influence in the Senate and elsewhere
warrants a discussion o f the possible benefits or dangers which
might flow from the adoption of such a constitutional amendment.
Legislative History of the Item Veto
The Veto Power in the Colonies. In each of the thirteen colo
nies prior to the American Revolution the governor could veto
any measure of the legislature.7 Being an appointee of the Crown
in every colony except Rhode Island and Connecticut, the colonial
governor generally registered the views of the King when accept
ing or rejecting laws passed by the colonial legislature. If, by
chance, the wishes of the King or instructions of the Lords of
Trade were ignored or misconstrued, the act was still subject to
the royal veto (except a measure enacted by proprietary Mary
land or by the charter colonies of Rhode Island and Connecticut).
When the veto was exercised, either by the governor or the King,
it was absolute.8
The Veto Power under the Articles of Confederation. In time
the complaints of the colonists against the refusal of the governor
and the King to approve colonial measures became bitter. “ He
[George III] has refused his Assent to Laws . . . He has forbid
den his Governors to pass Laws . . .” . Thus read the first two
grievances set forth in the Declaration of Independence. With
6 See Sa t . E ve. P ost, Aug. 29, 1936, wherein the Senator presented in
some detail his reasons for advocating a constitutional amendment granting
to the President the power to veto items of appropriation.
7 For copies of the early charters see Poore, Federal and State Constitu
tions and Charters (Washington, 1877). In Maryland the Burgesses dis
puted the power of the governor to veto bills.
8 On the subject matter of this paragraph see Edward C. Mason, The
Veto Power (Boston, 1890) , Ch. I, passim.
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this resentment against the royal governor and his prerogatives,
it was natural that the state governors after the outbreak of
hostilities should be deprived of their veto power. In fact the office
o f governor was in several states replaced by innocuous executive
commissions. Similarly, the Articles of Confederation established
a committee of the states to execute in the recess of Congress
such limited powers as Congress might deem expedient.” The
Committee, of course, had no veto. The Continental Congress
was its own executive.
The Veto Power in the Federal Convention. Within a few years
the weakness inherent in a “ headless ” government became
apparent. Delegates were finally assembled at Philadelphia in
1787 to propose “ amendments ” to the Articles of Confedera
tion. The delegates proceeded to violate instructions. Behind
closed doors they commenced the drafting of an entirely new
constitution.
The members of the convention, for the most part, reluctantly
recognized the necessity of providing for a chief executive and of
conferring upon him a limited veto power. But the veto was not
to be absolute.*10 Such power might again prove tyrannical. At
most the President was to have a “ qualified negative ’V 1 The
debate turned chiefly on the form this veto power should take.
Should it be exercised by the Executive alone or should it be
entrusted jointly to the Executive and the Judiciary (as in New
York) ? 12 Should the veto be overridden by a majority, by twothirds, or by three-fourths of Congress? Article I, Sec. 7, para
graphs 2 and 3, modelled closely after the veto provision in the
Massachusetts constitution,13 were finally adopted, vesting the
veto power exclusively 14 in the President, but with power in the
concurrent vote of two-thirds of each house of Congress to over
ride his veto.
0 A rticles

of

Confederation , Art. IX , X.

10 Hamilton and Reed seem to have favored the restoration of the absolute
veto— Elliot, Debates, IV , 623; V , 385.
11 The word “ veto ” was not used in the debates of the convention, at least
as reported. The word was impolitic. This power was referred to as a
“ qualified negative ” .
12 The New York Constitution of 1777 gave the veto to the governor and
the judges of the highest court acting together.
13 Massachusetts had restored to the governor in 1780 the veto in qualified
form.
14 From the debates it appears that the Judiciary was excluded lest it be
subjected to political influence of the Executive, and be unable to render
subsequently an impartial judicial opinion on constitutional questions.
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The question of conferring on the President the power to veto
particular items in appropriation bills was nowhere raised in the
convention.15 With the then prevailing distrust for executive
authority, this is not surprising. One marvels more that the
Executive was allowed even a qualified general veto.16
The Item Veto in the States. Following the lead of Massachu
setts and the Federal Government, the states, as they revised
their constitutions in the next several decades, generally restored
to their governors the veto power.17 But it was not until the time
of the Civil War that the principle of item veto found expres
sion in an American constitution. The provisional constitution
of the confederate states, adopted on the 8th of February 1861,
permitted the President to “ veto any appropriation or appropria
tions, and approve any other appropriation or appropriations, in
the same bill ” .18 This same provision in slightly altered form
was adopted in the permanent constitution of March 11, 1861.19
“ Georgia and Texas in 1865 and 1866 respectively, included this
power in their proposed constitutions under the presidential plan
o f reconstruction. These same two states again included it in
their constitutions of 1868, adopted under the congressional plan
o f reconstruction.” 20 Since the, Civil War, with a single excep
tion, every new state admitted to the Union and many of the
older states have granted their governors this power. In fact
the governors of 39 states may now disapprove items in appro
priation bills.21
15 See Max Farrand, Records of the Federal Convention (New Haven,
1 9 2 7 ); Jonathan Elliot, Debates (Philadelphia, 1 8 5 9 ); William M. Meigs,
The Growth of the Constitution (Philadelphia, 1900).
16 Respecting the insertion of the veto provision in the Federal Constitu
tion, no less an authority than Lord Bryce, The American Commonwealth
(New York, 1928), I, 58, once remarked: “ Considering that the arbitrary
use, by George III and his colonial governors, of the power of refusing bills
passed by a colonial legislature had been a chief cause of the Revolution
of 1776, it is to the credit of the Americans that they inserted this appar
ently undemocratic provision . . . in the Constitution of 1789.”
17 The veto power, however, was not restored in Rhode Island until 1909;
and the Governor of North Carolina to this day has no veto power.
18 Provisional Constitution of the Confederacy, Art I, § 5.
19 Article I, § 7. Cf. Jefferson Davis, The Rise and Fall of the Confederate
Government (New York, 1881), I, pp. 641, 654.
20 Niels H. Debel, The Veto Power of the Governor of Illinois (Urbana,
1917), p. 23.
21 See typewritten list compiled by the Legislative Reference Sei'vice,
Library of Congress on March 24, 1936, entitled “ Item Vetoes: Text of
State Constitutional Provisions ”. The States with item veto provisions are:
Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware,
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Furthermore, the constitutions of the States o f South Carolina
and Washington authorize the governors to veto sections o f any
bill, whether it be an appropriation measure or not. Similarly,
the Governors of Alabama and of Virginia may return any bill
to the legislature suggesting amendments thereto; the bill must
again be returned to the governor for approval or disapproval
regardless of the action of the legislature on the suggested amend
ments. The Governors of Massachusetts and California, among
others, may not only disapprove but may also reduce items in
appropriation bills.
Agitation for the Item Veto in the Federal Constitution. With
the adoption of the item veto by the states, agitation for a simi
lar provision in the Federal Constitution soon developed.22 The
practice of attaching “ riders ” to appropriation bills, a practice
which became common during the sixties, caused President Grant
in his message to Congress in 1873 to recommend an amendment
“ to authorize the Executive to approve of so much of any mea
sure passing the two houses of Congress as his judgment may
dictate, without approving the whole, the disapproved portion
or portions to be subject to the same rules as now ” .23 This rec
ommendation, limited to appropriation measures, was renewed
by Presidents Hayes and Arthur in 1879 and 1882.24
Mr. Faulkner of West Virginia introduced on January 18, 1876,
the first amendment proposing to confer upon the President the
Florida, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland,
Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Ne
braska, New Jersey, New Mexico, New York, North Dakota, Ohio, Okla
homa, Oregon, Pennsylvania, South Carolina, South Dakota, Texas, Utah,
Virginia, Washington, W est Virginia, Wisconsin, and Wyoming.
22 The language of Article I, § 7, conferring on the President the power to
veto bills, is very explicit: “ Every Bill . . . shall . . . be presented to the
President . . . ; If he approves he shall sign it, but if not he shall return
it.” Such language almost beyond doubt requires the President to approve
or disapprove a bill in its entirety. “ The Federal Executive has never
attempted the exercise of, or clamied, the right to veto parts of measures
submitted to him by Congress, and to approve the remainder . . . [He is]
bound to accept or reject a bill as a whole.” 2 W illoughby , Constitutional
L aw (2d ed. 1929), 659-660. The state courts, without exception, have held
that the governor has no power to approve parts and disapprove the re
mainder of bills, unless the state constitutions have expressly conferred on
him such power. In view of the state practice, the language of the Federal
Constitution, and the practical construction acquiesced in for a century, it
seems certain that the power to veto items or clauses in appropriation bills
can only be conferred on the President by a constitutional amendment.
23 7 Richardson, Messages and Papers of the Presidents (Washington,
1898), 242.
2* Richardson, Ibid., 528-529; V III, 138-139.
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right to veto items in appropriation bills.25 In nearly every suc
ceeding Congress the proposal has been reintroduced in varying
forms. At least 80 such amendments have been introduced
between 1876 and 1936 (44th to 74th Congresses).26 These pro
posals have differed in scope and in detail. Some have applied to
all appropriation bills, others to “ general ” appropriation bills.
Some were confined to rivers and harbors bills. Several would
have allowed the President to reduce as well as veto items in
appropriation measures. Some would permit the vetoed items to
be restored by a majority vote of both houses, others would have
retained the two-thirds requirement for item as well as general
vetoes.
These proposed amendments have for the most part been buried
in the judiciary committees. A few have been reported, generally
adversely. For example, the Senate Judiciary Committee on Feb
ruary 9, 1880, adversely reported S. Res. 4 and S. Res. 2 1 ;280
the bills were thereupon indefinitely postponed.27 Similarly,
H. Res. 17, 49, 56, 66, and 77 of the 49th Congress were adversely
reported 282
9on April 22, 1886, and tabled.28 In 1883, on a motion 30
to suspend the rules so that the House Judiciary Committee might
be discharged and H. Res. 267 passed, the motion was defeated:
ayes 101, noes 58 (the motion requiring a two-thirds majority) .31
This has been the only occasion in which the item veto principle
has been subjected to a vote in either house.
25 H. Res. 46, 44th Cong., 1st Sess., Cong . R ec., 500.
26 2 Annual Report of the American Historical Association (1896), article
by Herman V . Ames, “ Proposed Amendments to the Constitution ” , A p 
pendix A , nos. 1414, 1424, 1450,1476, 1479, 1480, 1489, 1495, 1502,1562, 1564,
1567a, 1568, 1574, 1576, 1579, 1581, 1586, 1587, 1593, 1595, 1600, 1610a,
1645, 1655, 1659, 1662, 1665, 1696, 1708, 1728; “ Proposed Amendments to
the Constitution ” by Charles C. Tansill, 59th Cong., 1st Sess., Sen Doc. 93.,
Nos. 11, 28, 83, 147, 149, 151, 173, 186, 200, 201, 221, 231, 374, 378, 586,
696, 726, 773, 781, 799, 821, 846, 862, 874, 881, 882, 886, 929, 958, 970, 997,
1005, 1025, 1033, 1097, 1098, 1233, 1235, 1279; 70th Cong. H. J. Res. 70;
71st Cong., H. J. Res. 35; 72nd Cong., H. J. Res. 89 and 168; 73rd Cong.,
H. J. Res. 154 and S. J. Res. 76; 74th Cong., H. J. Res. 552, 622, and 623,
S. J. Res. 281.
26a These bills were introduced on March 21 and April 14, 1879 by Senator
McMillan of Minnesota and Senator Morgan of Alabama.

27 C ong. R ec., 46th Cong., 2d Sess., 751.
28 See H. R ep . N o. 1879, 49th Cong., 1st Sess. (Quoted infra).

29 Cong . R ec., 49th Cong., 1st Sess., 3735.
30 Ibid, 47th Cong. 2d Sess., 2137.
31 Ibid, 47th Cong. 2d Sess., 3611; this resolution had been introduced by
Mr. Flower of New York.

112

GEORGETOWN LAW JOURNAL

[Vol. 25

On April 21, 1884, for the first and (to date) the only time
the Senate Judiciary Committee favorably reported a resolution
(S. Res. 18 by Mr. Lapham of New York) proposing to amend the
Constitution so as to confer on the President the power to veto
items in appropriation bills.82 By unanimous consent on Decem
ber 9, 1884, S. Res. 18 was made special order of business for
December 17.3
2
33 But on that date and again on February 10 and
February 19,1885, the resolution was passed over in the Senate.34
(S. Res. 8 and S. Res. 22 by Senator George of Mississippi and
Senator Morgan of Alabama had been indefinitely postponed in
view of S. Res. 18) .35 In 1913 hearings were held on H. J. Res. 15,
but the bill was not reported.36
Possible Benefits of Such an Amendment
Among the arguments advanced in favor of a constitutional
amendment permitting the President to veto separate items or
provisions of appropriation bills are the follow ing: 37
1.
It would reduce extravagance in public expenditures. Such
an amendment, according to President Grant, “ would protect the
public against the many abuses and waste of public moneys which
creep into appropriation bills and other important measures
. . .” 38 “ . . . it . . . would check extravagant legislation ” .39
“ A president would have every incentive to use the new power.
Even if he cared not to check extravagance as a matter of prin
ciple, he very often would be called upon to do it as a matter
of party policy, and the exercise of the power from whatever
motive would be of advantage to the country. The very least that
could be said is that the change would not increase the expendi
ture of the government, and in all probability it would diminish
it.” 40 “ Especially true is it, that public expenditures of a sen
sible and frugal character never can be so well assured if there
32 Cong. R ec., 48th Cong., 1st Sess., 3164.
33 Ibid., 48th Cong., 2d Sess., 104.
34 Ibid., 48th Cong., 2d Sess., 304, 1492, and 1876.
35 Ibid., 48th Cong., 1st Sess., 4267.
36 Hearings, 63d Cong., 1st Sess., “ Veto Power of President ” , 25 pp.
37 It must be understood that these arguments are the opinions of others.
Wherever possible the arguments have been expressed in quoted language.
For the sake of brevity arguments have sometimes been paraphrased, and
for the sake of clarity some conclusions of a corollary nature have been
further elaborated.
38 9 Richardson, Messages and Papers of the Presidents, 4197.
39 Ames, op. cit. (n. 2 6 ), 133.
40 Mason, op. cit. (n. 8 ), 138.
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is lacking this power to excise items of appropriations. . . . the
tax payer’s interest needs to be as carefully guarded in the spend
ing as in the gathering. And it becomes the state first to pro
vide a means to such an end. The simplest and plainest and surest
one is a veto o f appropriation items. For by it public income and
outgo can be rationally balanced and easily so maintained. Pres
ent economies can be more scrupulously enforced, legitimate
demands more easily met. A complete policy of retrenchment can
be announced confidently and adhered to faithfully.” 41
Lord Bryce in his penetrating analysis of American govern
ment observed: “ Such an amendment is desired by enlightened
men. . . . Small as the change seems, its adoption would cure
one o f the defects due to the absence of ministers from Congress,
and save the nation millions of dollars a year, by diminishing
wasteful expenditure on local purposes.” 42 “ It would undoubt
edly lead to the trimming o f some rivers and harbors bills, pub
lic buildings bills, and general appropriation bills . . .” 43 Such
has been its effect in the states. For example, Hiram Johnson in
1913 as Governor of California “ segregated and vetoed over
$3,000,000 of appropriations [out of a total of $20,000,000] ” .44
Not a single item was repassed over his veto. The governors
of Illinois between 1899 and 1915 similarly pared more than
$4,730,000 from the biennial appropriations (totaling more than
$211,000,000) by their use of the item veto.45 Since these items
were not restored, one may assume that they were at least not
indispensable.
2.
It would discourage “ pork-barrel ” appropriations. Presi
dent Arthur, in vetoing the rivers and harbors appropriation bill
of 1882, called attention to the danger which arises from multi
farious appropriations for local projects. He said: “ As the citi
zens of one state find that money, to raise which they in com
mon with the whole country are taxed, is to be expended for local
improvements in another state, they demand similar benefits for
themselves, and it is not unnatural that they should seek to
indemnify themselves for such use of public funds by securing
appropriations for similar improvements in their own neighbor
hood. Thus as the bill becomes more objectionable it secures more
41 Calvin P. Godfrey, The Veto (Columbus, 1912), 9.
42 1 Bryce, op. cit. (n. 1 6 ), 215.
43 Statement by Representative Curry of California in Hearings on H. J.
Res. 15, 63d Cong., 1st Sess., 8.
44 Ibid., 4.
45 Debel, op. cit. (n. 2 0 ), 120-125.
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support.” 46 A few months later in his second annual message to
Congress, after his veto of the rivers and harbors bill had been
overridden, he restated his objection to “ pork-barrel ” legisla
tion in this language: " . . . the practice of grouping in such a
bill appropriations for a great diversity of objects, widely sepa
rated either in their nature or in the locality with which they are
concerned, or in both, is one which is much to be deprecated
unless it is irremediable. It inevitably tends to secure the suc
cess of the bill as a whole, though many of the items, if separately
considered, could scarcely fail of rejection. . . . I commend to
your careful consideration the question whether an amendment
of the Federal Constitution [to allow the Executive to veto items
in appropriation bills] . . . would not afford the best remedy
for what is often a grave embarrassment both to members of
Congress and to the Executive, and is sometimes a serious public
mischief.” 47
George Harvey, in the N o r t h A m e r i c a n R e v i e w , echoed these
views in 1916 when he wrote: “ Paradoxically speaking, the
good parts of [bills providing for public works] . . . are their
worst parts. That is to say, there are items for buildings or
improvements which are not only desirable but actually indis
pensable and imperative. These are conjoined with the most
unblushing ‘ steals ’, for the cunniilg reason that all must stand or
fall together, and nobody will incur the odium of voting against
these good proposals and therefore they will have to vote for
the bad ones, too; and the President will not veto appropriations
which he knows to be absolutely necessary, and therefore he will
have to approve the graft as well. Sometimes, indeed, the advo
cates of good causes actively support bad ones, because they need
the support of the grafters . . . The whole thing is a mixture
of ‘ log-rolling ’ and blackmail.” 48
President Cleveland recognized the danger which results from
collusive appropriations for local projects when he said: “ Ap
propriation bills for the support of the Government are defaced
by items and provisions to meet private ends, and it is freely
asserted by responsible and experienced parties that a bill appro
priating money for public internal improvement would fail to
meet with favor unless it contained items more for local and
private advantage than for public benefit.” 49 “ The so-called
46 8 Richardson, op. cit. (n. 2 3 ), 121.
47 Ibid., 138-139.
48 N orth A merican Review, August, 1916, 178-179.
49 8 Richardson, op. cit. (n. 2 3 ), 778.

1936]

FEDERAL LEGISLATION

115

‘ pork-barrel so often the discredit if not the scandal of con
gressional appropriations, would part with most of its lure,
because it would be very diminutive in size and very uncertain
as to contents, were our presidents given this most sensible
power [to veto items in appropriation b i l l s ] 50
3.
It ivovld curb “ log-rolling ” . At present a Congressman’s
chances for reelection depend to some extent on the amount of
public money which he has obtained for his district and his
constituents.
“ ‘ If you don’t vote for digging out Catfish Creek and pump
ing water into it so as to make it navigable ’, says [Congress
man] Tubbs to [Congressman] Nubbs, ‘ I’ll oppose your item
for making East River deep enough for warships to get to and
from the Navy Yard ’.
“ So the bill goes through with all its contained ‘ pork ’, and
is laid before the President. He must either sign it as a whole
or veto it as a whole. He knows that the Navy Yard channel
urgently needs deepening. . . . But to secure those appropria
tions he must also approve the Catfish Creek and Wayback postoffice graft. What is he to do ? Defeat measures which are neces
sary for the public good? Or permit unblushing thefts of public
funds? . . .
“ This grave embarrassment . . . could easily be averted. That
could be done by the simple and reasonable expedient of invest
ing the President of the United States with the same power and
discretion which governors of most of the states have long
enjoyed, to-wit, the authority to exercise discrimination in deal
ing with appropriation bills, so as to approve some items while
disapproving others. . . .
“ Such a provision does not always prevent ‘ grabs ’ and ‘ pork ’.
It does prevent ‘ log-rolling ’ through the mixture of good and
bad items in a single bill. It compels every proposed appropria
tion to stand or fall according to its own merits.” 51
“ Innumerable items which, if embodied in separate bills, would
have no chance of passage are included in the general appropria
tion bills as the result of the * log-rolling ’ process, whereby the
members of Congress extend friendly consideration to each other’s
wasteful or extravagant measures, whose passage is sought not
on public grounds, but solely to promote the interests o f individ
ual Congressmen with their constituents. Every large general
50 Godfrey, op. cit. (n. 4 1 ), 9.
51 Editorial by George Harvey in North A merican R eview, August, 1916,
179-180.
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appropriation bill is loaded up with items o f this class as a result
of the system. The appropriation bills for rivers and harbors,
for public buildings, and other similar purposes are swelled enor
mously and for unjustifiable purposes.” 52
The President, by his exercise of the item veto, can eliminate
these local “ pork-barrel ” appropriations which have passed Con
gress as a result of “ log-rolling ” tactics. “ Somebody else has to
take the broad view, to look after the nation or the state, while
they [the legislators] are absorbed with Buncombe County or
Podunk. And this somebody is getting to be more and more the
directly elect of all the people.” 53 Such an amendment will, there
fore, “ give the President an opportunity to keep faith with the
people by vetoing extravagant and unnecessary appropriations ” .54
4.
It would restore to the President his veto power. The prac
tice of conjoining numerous items in appropriation bills, rivers
and harbors bills, and public works bills has practically nullified
the power o f veto directly granted to the Executive by the Con
stitution. " It is prima facie the intent of the Constitution that
the President shall have power to prevent the enactment of legis
lation to which he objects unless upon a reconsideration twothirds of the members of each house of Congress re-approve the
bill disapproved by the President.
“ This implies that the President shall be free to give effect to
his independent judgment upon the merits of bills which come
before him for approval or disapproval.
“ Such independent judgment cannot now in all cases be exer
cised by the President. Bills presented for his action sometimes
comprise two or more unrelated subjects. One o f these may com
mend itself to him ; as to the other, his judgment may be adverse,
but he cannot deal with the two subjects separately upon their
merits. Whatever his action, it applies to and affects both sub
jects alike. . . .
“ Thus, by conjoining in a single bill diverse subjects of vary
ing degrees of merit and requiring action by the President upon
the bill as a whole, he is deprived of the power of independent
judgment, and coerced either into accepting that of which his
judgment disapproves or defeating that which he believes wise
and necessary. . . .
52 Chamber of Commerce of the United States, Referendum No. 18, “ On
a Proposal for Amendment of the Federal Constitution to Permit the
President to Veto Separate Items or Provisions in Appropriation Bills ”
(1916), 3.
53 Charles A. Beard (1909), Readings in American Government and
Politics 444.
54 Hearings on H. J. Res. 15, 63d Cong., 1st Suss.. 7.
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“ General appropriation bills are commonly delayed until near
the closing hours of Congress, and effective scrutiny and revision
of them by either house is extremely difficult and practically im
possible. They are the channels through which all sorts of ‘ jobs ’
and questionable appropriations find their easy courses. . . .
“ The President is practically powerless to prevent these abuses,
which lie at the root of the governmental extravagance of the
United States, by reason of the fact that he has no discretion as
to individual items, but must accept measures as a whole or reject
them as a whole.
“ The injection into general appropriation bills of unrelated
substantive measures in the form of ‘ riders ’ is a cognate abuse.
“ Many objectionable measures which, standing by themselves,
would unquestionably be vetoed by the President are forced upon
his acceptance by presenting them to him as part of an appropria
tion bill which the public interest will not permit him to veto.” 55
President Buchanan in his first annual message to Congress
remonstrated against the coercion thus imposed upon the Execu
tive. He said: ” . . . a practice has grown up of late years to
legislate in appropriation bills at the last hours o f the session
on new and important subjects. This practice constrains the
President either to suffer measures to become laws, which he
does not approve, or to incur the risk of stopping the wheels of
Government by vetoing an appropriation bill.” 56
In 1892 President Harrison indicated that he had signed the
Indian Appropriation Bill of 1891, carrying an objectionable item
for $3,000,000, under duress. His comment w as: “ If this section
had been submitted to me as a separate measure, especially during
the closing hours of the session, I should have disapproved it;
but as the Congress was then in its last hours, and disapproval
of the general Indian Appropriation Bill, of which it was a part,
would have resulted in consequences so far-reaching and disas
trous that I felt it my duty to approve the bill.” 57
In June 1912, President Taft, when he vetoed the Army Appro
priation Bill, summed up the manner in which Congress has
coerced the Executive and weakened his veto power in these
w ords: “ The dangers inherent in the practice of attaching sub
stantive legislation to appropriation bills have been frequently
pointed out by my predecessors. . . . Taken as a whole, it would
be hard to conceive of a clearer instance of an attempt to force
55 Chamber of Commerce, op. cit. (n. 5 2 ), 3-4.
5n 5 Richardson, op. cit. (n. 2 3 ), 462.
” 9 Ibid., 229.
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upon the Executive, legislation well known to be disapproved by
him, and, by attaching such legislation to one of the great supply
bills o f the Government, to deprive the President of his consti
tutional power as to legislation. There can be no constitutional
defense to such a practice.” 58* For Congress to insist upon the
approval of a bill with all its numerous items and provisions
“ under the penalty of stopping all of the operations of the Gov
ernment for want of the necessary supplies is to . . . [strike]
from the Constitution the qualified negative o f the President ” .69
In other words, to confer on the President the power to veto items
or provisions in appropriation bills would merely restore to the
President his veto power. It would not upset the constitutional
balance between the legislative and the executive branches of
the Government. Such an amendment would not give the Presi
dent additional power; he is authorized by the Constitution to
veto the entire bill at present. The new proposal would permit
him to veto undesirable items without endangering the passage
of the needed appropriations.60
5. It would expedite completion of the legislative program.
Representative Hayes of California pointed out that such an
amendment “ would not only save the expense to the people of
the United States by the President vetoing various items that
should not be in the appropriation bills, but it will save a lot of
work to the Members of Congress. In the last Congress Presi
dent Taft vetoed the sundry civil appropriation bill on account
of one item in it. The result was that Congress had to take up
that matter and go through the labor of preparing a new sundry
civil bill that had to pass through the House and Senate and go
into conference; go the whole course again. . . . the President
could not single out that item and veto i t ; he must veto the whole
bill, and then we must take the whole matter up again . . .” 61
The veto, therefore, of important appropriation measures toward
the close of the session may necessitate the undesirable pro
longation of the session or the calling of a special session. Rather
than incur such alternatives, Presidents have under duress
approved supply bills with objectionable features.62
6. The item veto has worked successfully in the states. The
forty-eight states have proved to be laboratories for experiments
58 48 Cong. R ec., 8282-3.
50 President Hayes, vetoing the Army Appropriation Bill in 1879; see
7 Richardson, op. cit. (n. 2 3 ), 531.
60 Cf. Hearings on H. J. Res. 15, 63d Cong., 1st Sess., 6 (statement by
Representative Curry of California).
01 Hearings on H. J. Res. 15, 63d Cong., 1st Sess., 12.
62 Supra, n. 56-60, and text thereto.
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in the science of government. In thirty-nine states the item veto
has now been tested, in some cases for upwards o f half a cen
tury. In no state where the item veto has once been conferred
upon the governor has it been subsequently withdrawn. Almost
without exception the comments on its exercise in the various
states have been favorable. In Arizona, for example, the power
to veto items in appropriation bills “ has tended toward the keep
ing down of expenditures by the state legislature ” .63 In Colo
rado this same power “ has proved very efficacious in holding
down of state expenditures, as the governor has often exercised
his right to cut various items from appropriation bills ” .64 The
former Governor o f Illinois, Mr. Frank O. Lowden, made this
comment: “ . . . it has been very helpful in keeping down ex
penditures.” 65 The executive clerk of the State of Kansas, Mr.
C. W. Smith, stated: “ This provision of the [Kansas] con
stitution has been found to be effective in preventing ‘ porkbarrel ’ appropriations. It also enables legislation to get through
without being defeated by vicious riders.” 68 Governor J. A. A.
Burmquist of Minnesota believed that the item veto was “ a very
wise provision ” .67 Philip F. Bross, Secretary of Finance for the
State of Nebraska, made this comment: “ I think the executive
has only availed himself of this right [to veto items] one or two
times within the last 8 or 10 years, but hiving a constitutional
provision giving the executive this power is without doubt a
check upon the legislature in placing items of expense in appro
priation bills unless they are quite sure that they meet the
approval of the chief executive.” 68 Governor (now Senator)
Robert D. Carey o f Wyoming believed that by his exercise of
the item veto that he had saved “ unnecessary expenditures ” .89
Comments from governmental officials in states whose gover
nors lacked the power to veto items have generally been in favor
of an amendment of this nature. Governor M. H. Holcomb of
Connecticut, a state which had no provision for item veto in 1919,
said he was fully satisfied that the governor “ should have the
03 Letter from Governor Thomas E. Campbell to Representative Hastings
of Oklahoma, printed in 59 Cong. R ec., 6001. For an interesting series of
such letters written in 1919-20, see pp. 6000-6006.
64 Letter from Budget Commissioner, C. A . Lemmers, 6002.
65 Letter, supra, n. 64, 6002.
68 Ibid., 6003.
87 Ibid., 6003.
88 Ibid., 6003.
89 Ibid., 6006.
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power to express his disapproval of any particular item.” 70 Gov
ernor W. L. Harding o f Iowa expressed a similar belief: “ I re
gret that we do not have in our state constitution such a provi
sion . . . I wish that we did, as it would be most helpful in keep
ing down expenditures.” 71 Governor J. P. Goodrich of Indiana,
another state with no item veto provision, wrote: “ We have no
such provision in our constitution, but upon my recommenda
tion a proposed amendment almost identical with the one you
propose [H. J. Res. 238, 66th Cong., 2d Sess.] passed our general
assembly and will be submitted to the people for ratification.” 72
Carl E. Milliken, the Governor of Maine, believed that “ such a
proposition is very essential ” .73 The Governor of Nevada, Emmet
D. Boyle, w rote: “ Unfortunately we have no such provision in
our own constitution. The general appropriation bills passed in
the state legislatures and in Congress are no doubt the most
widely used vehicles employed in carting off public funds. I can
see everything in favor of the amendment [to confer on the Presi
dent the power to veto items in appropriation bills] ” .74 The
comments of Governor T. W. Bickett of North Carolina, the only
state which denies to its governor the veto power in any form,
are worthy of quotation in extenso: “. . . the Governor of North
Carolina has no veto power of any kind. You will, of course,
remember that North Carolina was the first colony to kick up
the devil and declare its independence of Great Britain. The
people looked upon the governor as the successor to the King,
and they were dead against him. They took pains in their consti
tution to tie him hand and foot. The only power that he has is
that of moral suasion. I heartily approve the law that you quote
[provision for the item veto], and think that such a law certainly
ought to be enacted by Congress and by every legislature.” 75
Possible Dangers of Such an Amendment
Among the arguments advanced against the advisability of
conferring on the President by constitutional amendment the
power to veto items or sections of appropriation bills are the
follo w in g :76
■o Ibid., 6002.
Ibid., 6002.
7* Ibid., 6002.
73 Ibid., 6003.
74 Ibid., Letter, p. 6003.
75 Ibid., Letter, p. 6004.
76 Again it must be understood that the arguments herein advanced are
wherever possible expressed in the language of others. Generally the item
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1.
It would, lessen the responsibility of Congress. “ Represen
tative government requires that for enduring success responsi
bility should be fixed. The proposal would lessen the responsi
bility that now rests upon Congress for the appropriations. For
the purpose o f enforcing this responsibility the whole member
ship of the House of Representatives has to stand for reelection
every two years. If the President had power to veto items in
appropriation bills Congress would shift much of its responsi
bility to the President.” 77
The prevailing practice of one branch of the legislature to
“ pass the buck ” to the other has become so notorious that the
bicameral principle has been discarded in the State of Nebraska,
in nearly every American city, and in some foreign countries. On
controversial subjects like suffrage, prohibition, and the bonus,
members of the house have not infrequently supported such
measures, lest they incur the loss of votes in their individual
districts, secretly hoping that the measure would be defeated in
the Senate. By conferring on the President the power to delete
“ pork-barrel ” items from appropriation bills, both the Sena
tors and the Representatives could shift much o f their responsi
bility to the President. Tubbs could say to Chairman Nubbs of the
Appropriation Committee, “ You put in my item for dredging
Catfish Creek, and we’ll push it through the House and Senate.
Of course the President will veto it, but I can at least return to
my constituents and tell them that I succeeded in getting the bill
passed by the House and Senate. We’ll let the President shoulder
the responsibility.” Since individual Congressmen must return
to their districts every two years and stand for reelection, such
“ buck-passing ” could become prevalent— by the minority mem
bers so as to embarrass the President, by the majority for the
sake o f reelection. Such items could become so numerous as to
entail the necessity of considerable investigation on the part of
the President as to what items are desirable and what are “ pork ” .
With only ten days to investigate hundreds of items in large
appropriation bills, Mr. Tubbs’ item might slip by. Such an
amendment would no doubt, in the great game of politics, permit
members of Congress to shift to the President the responsibility
of deleting items inserted for “ mending fences back home ” .
veto proposition has not reached the stage which engenders much verbal
opposition. It has, therefore, been necessary to advance in some cases what
are conceived as possible objections to the item veto. They are expressed
in argumentative form, and must not be understood to embody the con
sidered or final judgment of the writer.
77 Chamber of Commerce, op. cit. (n. 5 2 ), 14.

122

GEORGETOWN LAW JOURNAL

[Vol. 25

2.
It would increase the influence of the Executive whose pow
ers have already been much expanded. “ The Constitution en
deavors to give to each of the three departments of government
powers by which it can maintain itself against the others. With
the acquiescence of the public and of the Congress the Execu
tive has in several ways developed his authority. The use to which
the Executive has put the present veto-power and the manner in
which he has made his annual message a detailed statement of a
legislative programme are related to the question o f enlarging
the power of veto. He has thus become an important third part
of the legislative department of the Federal Government.
“ In the first forty years of the Constitution the presidents
interpreted their veto power as intended to help them maintain
themselves against Congress when it became politically hostile
and to enable them to prevent enactment of bills that were
unconstitutional. Later, however, various presidents based their
vetoes upon their own judgment of questions of policy or
expediency. . . .
“ In taking an initiative in connection with legislation the
Executive has likewise enlarged his power. . . . This duty early
presidents interpreted as requiring an account of public affairs
and a statement of the subjects upon which they thought Con
gress should frame legislation. In later years, and especially in
the last fifteen or twenty years, presidents have gone beyond a
statement of subjects for legislation and frequently have in great
detail gone into the precise form laws should take. When mak
ing detailed recommendations they have at times sent to commit
tees of Congress drafts of bills prepared in executive depart
ments. Action of this kind they have followed up by endeavoring,
through conferences with leaders of Congress and by indi
rect use of their power of appointment, to obtain enactment of
the proposals they have made.
“ In this development, as in the gradually enlarged use of the
veto-power, the public and the Congress have acquiesced. The
question which arises does not concern the legitimacy of these
developments accomplished without any change in the language
of the Constitution, but whether or not the Executive’s powers
should be increased by specific alterations in his expressed powers.
“ As the Constitution now stands, the Executive probably finds
in his authority to use a veto his greatest source of power. Presi
dent Wilson has said the power of veto is beyond all compari
son the President’s most formidable prerogative and that the
President is no greater than his prerogative of veto makes him ;
‘ he is, in other words, powerful rather as a branch of the legisla
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ture than as the titular head of the Executive.’ (Congressional
Government, pp. 52, 260 ) . ” 78
President Taft, in commenting upon the proposal to give to
the Executive the power to veto items and clauses of appropria
tion bills, said: “ While for some purposes, it would be useful
for the Executive to have the power of partial veto, if we could
always be sure of its wise and conscientious exercise, I am not
entirely sure that it would be a safe provision. It would greatly
enlarge the influence of the President, already large enough from
patronage and party loyalty and other causes.” 79 At another
time he reiterated this same belief in this language: “ The veto
power does not include the right to veto a part of a bill. The lack
of such a power in the President has enabled Congress, at times,
to bring to bear a pressure on him to permit legislation to go
through that otherwise he would veto. Appropriation bills are
necessary for the life of the government, and if Congress, by put
ting a ‘ rider ’ of general legislation on one of these, says, ‘ We
will throttle the government, unless you consent to this,’ it puts
the President in an awkward situation. Still, I think the power
to veto items in an appropriation bill might give too much power
to the President over congressmen.” 80
The influence of the President in the American governmental
system has already exceeded the fondest hopes of men like Ham
ilton, who desired a powerful executive. Hamilton could scarcely
have hoped that the President would ever acquire under the Con
stitution o f 1787 the dominating influence in American political
life which he now occupies. As the Constitution has functioned
in actual operation, it is clear that the President’s influence in
government has been much augmented, and that the powers of
Congress have been somewhat reduced over the original expecta
tion. This is the result o f two factors, both unexpected and unde
sired by the framers of the Constitution: (1) The growth of
political parties with the President as titular head of his party;
(2) the direct election of the President by the people rather than
by the electoral college in solemn conclave. These two factors
have enabled the President to dominate members of Congress—
through patronage, party leadership, and direct appeal to all the
people. To give the President the additional power of vetoing
items and sections of appropriation bills would enable a Presi78 Chamber of Commerce, op. cit. (n. 5 2 ), 14-15.
79 William H. T aft, Our Chief Magistrate and His Powers (New York,
1916), 27.
so w illiam H. T aft, The Presidency (New York, 1916), p. 19-20.
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dent to control Congress. Benjamin Franklin at the Convention
in 1787, in signalling the dangers which might arise from an
absolute veto, said: “ No good law whatever could be passed
without a private bargain with him [the Governor of Pennsyl
vania].” 81 Franklin’s observation on the absolute veto applies
with equal force to the proposal to confer on the President the
power to veto items in appropriation bills. Such an amendment
would make it necessary for individual members of Congress to
bargain with the Executive in order to obtain local appropriations.
Political observers in the past have often noted that members
of Congress are particularly attentive to the wishes of the Presi
dent until the major appointments have been allocated. “ The
effect of the power of appointment upon the President’s prestige
and control in Congress is shown in the gradual impairment of
his influence with members of Congress as his term lengthens
and the offices that he has to fill become fewer in number. This
is true o f the most popular of Presidents.” 8- Appreciating this
fact, President Wilson in 1913 refrained from making appoint
ments until certain reforms had been enacted by Congress. To
confer on the President the additional power to veto items would
enable the Executive to continue to wield such authority over mem
bers of his party. For a Congressman to thwart the President
might mean not only the loss of political appointments but also
the loss of annual appropriations for public works, Government
buildings, river and harbor improvements, etc., fo r his particular
district. Opposition to the President and his program would be
political suicide for an individual representative. To argue that
a President would not use such a “ stick ” to keep member of his
party in line is to ignore the teachings of history. Presidents,
so it has been asserted, have not infrequently kept records of how
Senators and Representatives have voted on certain important
measures. Presidents, in the past at least, have taken cognizance
o f assistance rendered by certain faithful supporters in the halls
of Congress. It is likely they will again.
3.
It would destroy the system of checks and balances estab
lished by the Constitution. “ This measure if adopted not only
would increase the power of the veto, but also would practically
destroy the only power which Congress now has over the Presi
dent, apart from impeachment. For, as a recent writer has
observed,83 “ the only coercion which Congress can make use of
81 1 Farrand, op. cit. (n. 15), 99.
82 Taft, op. cit. (n. 8 0 ), 54-55.
83 Quoting Bryce’s American Commonwealth [London, edition of 1888],
vol. I, pp. 207-211.
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against the President, except by impeachment, is by tacking mea
sures distasteful to the President to general appropriation bills,
hoping in this way to compel him to assent to measures which, if
presented on their own merits, would surely be vetoed. This
power o f coercion would be removed by the contemplated amend
ment.” 84 To deprive Congress of this check against the policies
of a wilful and obstinate President would be to destroy the equi
librium of the Constitution. It would make the Legislature
entirely servient to the will of the Executive.
4.
It would violate the 'principle of separation of powers em
bodied in the Constitution. In its essence the veto power is legis
lative in nature. “ . . . the President acts as a part of the law
making power when he approves or disapproves an act. This
conclusion is strengthened by an examination of the growth of
the veto . . . , a remnant of the once important legislative
power of the kings. Thus it appears as a matter of historical
development as well as of theory that the veto is a legislative
power.” 85 Originally the veto was primarily designed to shield
the Executive from encroachments by the Legislature. Without
the veto, so Hamilton argued, “ the former would be absolutely
unable to defend himself against the depredations of the latter ” .86
The veto power in the Executive would, of course, furnish “ an
additional security against the enaction of improper laws ” .87
But it was not expected that the President would substitute his
judgment respecting the wisdom, expediency, or desirability of
a measure for that o f the Legislature. Had the belief been such,
the subsequent ratification of the Constitution would have proved
even more difficult. To allow the President to set up his individ
ual opinion against that of two-thirds of Congress on matters
of legislative policy or detail would be undemocratic, and tol
erated only when exercised to prevent an actual invasion of execu
tive authority or the passage of hastily-conceived legislation. For
such purposes the veto clause of the Constitution was deemed
entirely adequate. The occasion for its exercise would be rare.
Early practice was in conformity with this conception of the
veto. The power was used sparingly, and then only for the pur
pose o f maintaining the constitutional system of checks and bal
ances. It was not until Jackson’s time that a President began to
substitute his purely personal opinion for that of Congress. And
84 Mason, op. cit. (n. 8 ), 137-138.
85 Mason, op. cit. (n. 8 ), 112.
88 The Federalist, No. L X X III (Lodge’s ed.), 457.
87 Ibid., 458.
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people began to speak of an “ unconstitutional ” exercise of the
veto power. But Jackson’s conception of the veto power, for rea
sons which need not be considered here, eventually triumphed.
Today the President may exercise his veto upon any grounds he
may deem sufficient.88 The item veto is likewise and avowedly
discretionary. Hence, in modern practice the item veto and gen
eral veto principles have been assimilated. Yet “ there is no doubt
that the intentions of the framers of the Constitution would not
have sanctioned the present interpretation of the clause granting
the veto power ” .89 The purpose of the general veto, as conceived
by the framers of the constitution, had little in common with
present day conception of the raison d’etre of the item veto. To
confer on the President the power to veto individual items in
appropriation bills would be to confer on the executive a legisla
tive function entirely foreign to the original concept o f the nature
and purpose of the veto.90
Such an amendment would “ mix the powers of the executive
and legislative departments in a way that was never intended by
the framers of the Constitution ” .91 While the functions of the
three departments of the Government cannot be segregated into
air-tight compartments, nevertheless Montesquieu’s principle of
separation of powers is one of the fundamentals o f the American
system of government, to be observed wherever possible with
only such overlapping as is needed to give effect to the other
great principle o f checks and balances.
To allow the President to say that the City of Moo can have a
postoffice, that the City o f Noo cannot, is to confer on the Presi
dent the broadest type of legislative discretion. He could exercise
this item veto almost with impunity, when his own party is in
control of Congress. It is inconceivable that two-thirds of the
members of both Houses would vote to override the veto of a
small item for some postoffice in a community which to them
is merely a point on the map in some state hundreds of miles
away. Only on rare occasions has Congress chosen to override
the President even when he has vetoed an entire bill of general
interest to the country at large. To expect two-thirds of the mem
bers o f each House of Congress to take up their cudgels and fight
for an appropriation of interest to only one small locality is to
ignore facts in the great game of politics. Even a provision
88 2 W illoughby, Constitutional L aw (2d ed. 1929), 658.
89 Stanwood, History of the Presidency (1912), vol. II, p. 228.
90 Cf. Mason, op. cit. (n. 8 ), 138-140.
91 As summarized by M. A . Musmanno, Proposed Amendments to the Con
stitution, House Doc. No. 551, 70th Cong., 2d Sess. (Washington, 1929), 70.
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which would only require a mere majority to restore a vetoed
item would be a powerful legislative weapon in the hands of a
President.
5.
It would defeat the legislative intent of Congress. “ Where
Congress has appropriated for A and for B, Congress means to say
that it gives to each, conditioned upon the gift to the other, and
that it gives to neither unless it gives to both. That is the just
interpretation o f its act, and in most cases is the just discharge
of its duty to each and all. The new veto power proposed would
give the President the right by the veto of one and the approval
of the other, to exercise the function of giving to one an appro
priation independent of the other, when Congress has only given
it conditioned upon the appropriation to the other. The will of
Congress has never been expressed on the President’s proposal
to give an independent appropriation to any one object. The
President takes the initiative— proposes an independent appro
priation; and the independent appropriation, upon which Con
gress has expressed no purpose, becomes law by the President’s
will, unless overruled by two-thirds of each House of the legisla
tive department. The President originates an appropriation, not
suggested by Congress, and makes it law, if more than one-third
of either House agree with him.” 92
“ All administration of popular government, where the people’s
interests are to be promoted, must depend on mutual concessions
and compromises. One interest not only has no right to have
exclusive benefit bestowed upon it, but cannot in just administra
tion obtain it. Equality of benefit is due by the government to
those who bear equality of burden. To separate bills in which
these benefits are secured, instead of combining the just demands
of all in one bill, may endanger the success of some of them, and
by intrigue secure the monopoly to others. Combination may be
necessary to insure justice to all, and prevent injustice to any,
and while it may produce the evil consequence of what is known
as log-rolling, yet it will prevent the no less evil of partial and
unjust appropriations.
“ The mandate of these amendments is that Congress shall not
make dependent appropriations, or that if it does, the President
may by his veto sever the nexus o f dependence, and defeat either
that he pleases, and make the others independent of those
defeated, and which Congress had made dependent [Italics in the
original].
“ Your committee does not think Congress should be forbidden
to make dependent appropriations.8
2
82 H. R. No. 1879, 49th Cong., 1st Sess., 3.
i
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“ Whatever may be said of such a provision in a state consti
tution, the duties of Congress to the . . . states of the Union
make it necessary that the expenditure for all the states shall be
made proportionate to their several needs. This involves the
practice of dependent appropriations, because, if made for each
in separate bills, the passage o f one may be secured and o f others
defeated; a result which would be marked by injustice and be a
violation of constitutional duty.
“ If the question be asked why the duty of Congress to the
states makes proportionate and dependent appropriations neces
sary, the answer is found by a reference to the Constitution.
“ The United States must ‘ protect each of them against inva
sion’. (U. S. C o n s t . A r t ., IV. § 4.) Forts are needed for
each. The protection due to all makes fortifications proper for
each, and an independent appropriation for one may be a viola
tion o f duty to the others, and an unconstitutional discrimination
between equal claimants to protection.
“ Congress has power *to regulate commerce with foreign na
tions and among the several states ’, etc. (U. S. C o n s t . A r t .,
I, § 8, c. 3 ), and ‘ to lay and collect ta xes’, etc. {Id., c. 1 ).
But * no preference shall be given by any regulation of commerce
or revenue to the ports o f one state over those of another ’. (Id.,
§ 9, c. 6.) Now, if, as is maintained, the improvements of rivers
and harbors be regulations of commerce, Congress must avoid
the preference forbidden by making dependent appropriations,
and not give the preference to any by making them independent.
“ The same views may be taken of the postal power and duty;
of the power and duty to establish courts, etc.; of providing arms
for the militia, etc.; of the coinage power, etc.
“ Your committee do not mean to say that such appropriations
must be embraced in one bill, in order to secure equality, but that
this practice should not be forbidden.
“ But the proposition made in the amendments suggested does
not forbid Congress to combine appropriations for various
objects; but when Congress has bound them together as depen
dent appropriations it gives the President the power by his veto
to sever the nexus which Congress has created, and give the force
o f law to one and to affix his veto to another.” 93
6.
The amendment is entirely unnecessary. The argument that
the President must approve general appropriation bills, the
“ pork ” with the good, or permit the wheels of government to
stop is no longer valid. Formerly Congress on every alternate9
99 H. R. No. 1879, 49th Cong., 1st Sess., 1-2.
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year had to adjourn on March 4. Appropriation bills were often
delayed until the closing sessions. In those days, no doubt, the
practice of inserting “ riders ” , of “ tacking ” undesirable appro
priations often coerced the President into approving bills with
many undesirable provisions. But with the adoption of the “ lameduck ” amendment Congress is no longer obliged to adjourn on
March 4. Sessions may be prolonged until needed appropriations
in a form acceptable to the President have been passed by Con
gress. Even in the older days several Presidents with the cour
age of their convictions vetoed general appropriation bills which
contained undesirable features. President Wilson on one occasion
vetoed an important financial measure just three days prior to
the termination of the congressional session.94 The objectionable
sections can generally be deleted and a new bill passed without
encountering insurmountable legislative snarls.
In recent years the President is so closely in touch with legis
lation as it progresses through each house that he can make his
opposition to particular items or provisions known before the
bill is presented to him for signature. By personal consultation
with party leaders, by his use of liaison officers, by his supervi
sion over the budget, by special messages to Congress, or even by
radio appeals to the people, the President may exercise no little
influence over details in appropriations. Or to use the language
of President T aft: “ . . . there are other ways of killing a cat
than by choking it with butter, and it is a great deal easier— it
does not rock the boat so much— to use one’s influence with the
legislators to prevent objectionable bills [or items?] passing than
it is to wait until they do pass and then veto them ” .95
While an extravagant administration is in power, such an
amendment would be no assurance of economy, for a President
would be under no duty to exercise his item veto privilege. Dur
ing a period of thrift, such an amendment is little needed; the
President can in other ways see that economies are effected.
An insistence upon the proper functioning of the budget system
would render such an amendment superfluous. President Taft
indicated on different occasions his disapproval o f an amendment
authorizing the executive to veto items or clauses in appropria
tion bills when he said: “ If it is urged that the President should
have the power to veto items in an appropriation bill to restrain
Legislative extravagance, the answer is that this is not the best
94 See Norman J. Small, Some Presidential Interpretations of the Presi
dency (Baltimore, 1932), 191.
95 T aft, The Presidency, p. 14.
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way.” 9fi “ The right way, as shown in England and other coun
tries where expenditures have, of necessity, to be counted and pro
portioned to resources, is a budget, stated at the beginning of a
session, which shows the sources, first, and then the possible
expenditures.” 97 “ It is wiser to leave the remedy for the above
to the action of the people in condemning at the polls the party
which becomes responsible for such riders than to give, in such a
powerful instrument, a temptation to its sinister use by a Presi
dent eager for continued political success.” 98
Congress can, by its own rules, consolidate the functions now
exercised by the Ways and Means and the Appropriation Com
mittees. By requiring these committees to coordinate their activi
ties, by insisting on a balancing of income and outgo, by demand
ing additional taxes whenever a bill proposes expenditures in
excess o f the budget estimates would be the best insurance against
the passage of undesirable items in approriation bills.
Furthermore, Congress can, by its own rules, eliminate the
practice of attaching “ riders ” to appropriation bills. As early as
1837 the House of Representatives adopted a rule to the general
effect that legislation changing existing law should not appear
in appropriation bills. In substance this same rule, with amend
ments and interpretation, continues to govern the House. The
Senate has a similar rule, less rigidly adhered to. An insistence
upon the strict application of this rule, except in a clear emer
gency, would eliminate “ riders ” . Such benefits can be obtained
without a constitutional amendment.
7. It would be an uncertain grant of power. The language of
the usual amendments designed to confer on the President the
power to veto items or provisions in appropriation bills has been
given varying interpretations in the several states. Seemingly an
authorization “ to disapprove of any item of any bill making
appropriations of money, embracing distinct items ” would re
quire little judicial construction.
Yet such phrases have given rise to no little litigation in sev
eral states.99 For example, the Pennsylvania Supreme Court has
construed the expression “ to disapprove of any item ” to include
90 T aft, Our Chief Magistrate and His Powers, 28.
07 T aft, The Presidency, 21.
98 Ibid., 20.
99 For a discussion of these conflicting decisions on item veto provisions in
the state constitutions see article by James D. Barnett, “ The Executive
Control of the Legislature” , A merican L aw Review, Vol. 41 (1907), 384
et seq.; and annotations in 55 L. R. A. 882, and 35 A . L. R. 600.
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the right “ to reduce any item
In that case 100 the Pennsylvania
legislature had appropriated $5,500,000 for school purposes for
each o f two years. The Governor approved o f the object o f the
bill, but indicated his disapproval o f $500,000 of said appropria
tion, thereby reducing the biennial appropriation from $11,000000 to $10,000,000. He merely reduced the entire appropriation
one-eleventh. The court held that such proceedings were proper
under an authorization “ to disapprove of any item ” . It is con
ceivable that the Supreme Court of the United States might place
a similar interpretation on language of like import. In such an
event, the President could modify legislative appropriations
almost at w ill; he could delete some items; he could reduce others;
he could approve the remainder. This would in effect shift con
trol of the purse strings of the government from Congress to the
Executive.
Again one might assume that the word “ item ” would result
in no ambiguity. However, the state courts have disagreed radi
cally in their interpretation of what constitutes an “ item ” in
an appropriation bill. A few of the problems which may arise
in this connection will be apparent if one analyzes an actual appro
priation bill, for example the Interior Department Appropriation
Act for 1937.101 In one section of that act Congress authorized,
“ in all ” , “ not to exceed ” $2,606,475, for 19 nonreservation
Indian boarding schools as follow s: “ Phoenix, Arizona: For four
hundred and seventy-five pupils, including not to exceed $1,500
for printing and issuing school paper, $168,625; for pay of super
intendent, drayage, and general repairs and improvements,
$25,000; in all $193,625,” 102 with similar stipulation for 18 other
schools.
These sums were part of the appropriation made for the
Bureau of Indian Affairs, a unit of the Department of the Inte
rior. Under an amendment authorizing the President to approve
or disapprove o f “ items ” in an appropriation bill, could the
President have vetoed the appropriation of $1,500 for printing at
Phoenix or would he have been obliged to veto the entire sum of
$193,625 allocated to the Phoenix school, or would it have been
necessary to veto the entire “ in all ” appropriation of $2,606,475
for the 19 nonreservation boarding schools? Had Congress pro
vided an “ in all ” appropriation of $30,000,000 for the Bureau of
Indian Affairs and then proceeded to enumerate the schools (as
100 Com. ex. rel. Elkin v. Barnett, 199 Pa. 161; 55 L. R. A. 882.
101 Public No. 741, 74th Cong.
102 Public No. 741, 74th Cong., 20-21.
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was done in the act under discussion), would it have been neces
sary to veto the entire appropriation of the Bureau in order to dis
approve of the $1,500 for printing at Phoenix? In other words,
what appropriations in this bill are “ items ” ?
The state courts, when confronted with this problem, have
arrived at irreconcilable conclusions. For example, in the case of
State University v. Trapp,103 the Oklahoma court “ held that a
bill making an appropriation for the state university, and appor
tioning various sums out of the appropriation fo r specific pur
poses in connection with the operation o f the university, embraced
only a single item, and that a constitutional provision permitting
the governor to disapprove any item in an appropriation bill
embracing distinct items did not apply to a bill containing only a
single item, with directions as to how that item should be
expended, so did not apply to the governor’s attempt to cut down
a few of the sums apportioned out o f the single item of
appropriation ” .1041
5
0
But in the case of People ex rel. State Bd. v. Brady,103 “ where
an act making an appropriation for the state board of agriculture,
the state beekeepers’ association, and other named associations,
appropriated to the board of agriculture a gross sum, ‘ to be used
as follows ’, enumerating forty-four Separate purposes, opposite
each of which a specific amount was set down, it was held that
the gross amount was not to be regarded as a single item, embrac
ing what followed as directions as to how it should be used; but
that each of the following items constituted an ‘ item ’, . .
106
If the Supreme Court o f the United States were to follow the
Oklahoma decision, it would be necessary for the President to veto
the “ in all ” item of $2,606,475 appropriation for nineteen schools
should he desire to eliminate the $1,500 printing item for Phoenix.
In such an event the proposed amendment would be a nullity. It
would be no more effective than the present general veto provi
sion. Congress could provide an “ in all ” appropriation for an
entire Department. Under such a construction the grand total for
each department would constitute the “ item ” and the further
allocations would constitute “ directions ” or “ regulations ” gov
erning the expenditure of said “ item.”
On the other hand were the Supreme Court to follow the Illi
nois conception of what constitutes an “ item ” it would be impos
103 28 Okla. 83 (1911).
104 28 Okla. 83, 35 A. L. R. 604 (1911).

2 77 111. 124 (1917).
loe 277 111. 124, 35 A. L. R. 604 (1917).
105
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sible to enact dependent or conditional appropriations. “ To allow
a single bill entire, inseparable, relating to one thing, contain
ing several provisions, all complementary of each other and
constituting one whole [just as the 19 nonreservation boarding
schools constitutes an integrated educational program for In
dians], to be picked to pieces and some o f the pieces approved
and others vetoed, is to divide the indivisible, to make one of
several, to distort and pervert legislative action, and, by veto,
make a two-thirds vote necessary to preserve what a majority
passed allowable as to the entire bill, but inapplicable to a unit
composed of divers complementary parts, the whole passed
because o f each.” 107 Such an interpretation would, furthermore,
furnish the President with almost unlimited power. In the
example cited above, the appropriation for the Phoenix school
might be vetoed merely because the Senators or Representatives
from Arizona had disagreed with the President on World Court
or bonus issues. When one considers that four of the big appro
priation bills of the last session were not approved by the Presi
dent until after Congress had adjourned, one can appreciate the
danger a Congressman would run by incurring the displeasure of
the President. Every single individual item of interest to his
particular district or state could be deleted, and if Congress had
adjourned there would be no opportunity to restore the vetoed
items.
“ These objections to the proposition are fatal to it. They are
apparent on the surface o f the question; but he knows but little
of human affairs and has but little experience of the unseen and
invisible consequences o f political empiricism, who does not shrink
from trying this experiment, which, once adopted cannot be
recalled; and the operation o f which in the machinery of the
government is concealed from our knowledge; especially when
the proposition disturbs the balance between executive and legis
lative power over money, and vests in the former a controlling
authority over the action of the latter, unknown in our constitu
tional history and dangerous to the equality of right and privilege,
of burden and benefit of the members of our Union.” 103
V. L. W.
107 State ex rel. Teachers and Officers v. Holder, 76 Miss. 158, 182 (1898).
ms H. R. No. 1879, 49th Cong., 1st Sess., 3.
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S t a t e T a x a t io n of N a t io n a l B a n k S h a r e s O w n e d b y
R e c o n s t r u c t i o n F i n a n c e C o r p o r a t io n

BILL, which is entitled, “ An Act relating to taxation of
shares of preferred stock, capital notes and debentures of
banks while owned by the Reconstruction Finance Corporation
and reaffirming their immunity ” , was reported by the Commit
tee on Banking and Currency as one which did no more than
reaffirm a previous congressional intent.1
The 73rd Congress during its first session authorized 2 the
Reconstruction Finance Corporation to subscribe to the preferred
stock, capital notes, and debentures of national banks, state banks
and trust companies. These purchases were not specifically
exempt from federal and state taxation, as it was assumed 3 that
Section 10 4 of the Reconstruction Finance Corporation Act was
sufficient.
However, the Supreme Court in the case of The Baltimore
National Bank v. State Tax Commissioner of Maryland 5 recently
held that the a c t6 which gave consent to state taxation of all
1 Sen. Rep. No. 1545, 74th Cong., 2d Sess. (1936).

M 8 S tat . 1 (1933).
3 6 Cong. Rec. 4218 (1936).
4 Section 610. Obligations of corporation; exemption from taxation. Any
and all notes, debenture bonds, or other such obligations issued by the cor
poration shall be exempt both as to principal and interest from all taxation
(except surtaxes, estate, inheritance and gift taxes) now or hereafter im
posed by the United States, by any territory, dependency, or possession there
of or by any state, county, municipality or local taxing authority. The cor
poration, including its franchise, its capital, reserves, and surplus, and its
income shall be exempt from all taxation now or hereafter imposed by the
United States, by any territory, dependency, or possession thereof or by any
state, county, municipality or local taxing authority, except that any real
property of the corporation shall be subject to state, territorial, county,
municipal, or local taxation to the same extent according to its value as
other real property is taxed. 47 Stat. 9 (1932), 15 U. S. C. A. § 610 (1934).
5 297 U. S. 209 (1936).
6 The legislature of each state may determine and direct, subject to the
provisions of this section, the manner and place of taxing all the shares of
national banking associations located within its limits. The several states
may tax said shares or' include dividends derived therefrom in the taxable
income of such associations providing the following conditions are complied
with:
“ 1. (a) The imposition by said state of any one of the above forms
of taxation shall be in lieu of the others.
(b)
In the case of a tax on said shares the tax imposed shall not be at
a greater rate than is assessed upon other moneyed capital in the hands of
individual citizens of such state coming into competition with the business
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shares of national banks had been construed to embrace shares
of national banks when owned by another national bank.7 It also
held that the general provisions in the a c t 8 creating the Recon
struction Finance Corporation which exempts the corporation,
including its franchise, its capital, reserve and surplus and its
income, from all taxation (excepting real estate) must be con
strued with the provisions of the act,9 permitting state taxation
of all shares o f national banks. By construing them together it
found that a state might place a tax on national bank shares
belonging to the Reconstruction Finance Corporation.
This case involved the Baltimore Trust Company which closed
its doors in February, 1933, and was unable to reopen. It was
reorganized in August o f the same year as a national banking
association under the name of the Baltimore National Bank with
a place of business in Baltimore, Maryland. To set the business
going, the Reconstruction Finance Corporation subscribed for the
of national banks: Provided, That bonds, notes, or other evidence of indebted
ness in the hands of individual citizens not employed or engaged in the
banking or investment business and representing merely personal invest
ments not made in competition with such business shall not be deemed
moneyed capital within the meaning of this section.
(c) In case of a tax on the net income of an association, the rate shall
not be higher than the rate assessed upon other financial corporations nor
higher than the highest of the rates assessed by the taxing state upon the
net income of mercantile, manufacturing and business corporations doing
business within its limits.
(d) In case the dividends derived from the said shares are taxed, the
tax shall not be at a greater rate than is assessed upon the net income from
other moneyed capital.
“ 2. The shares or the net income as above provided of any national bank
ing association owned by non-residents of any state, or the dividends on
such shares owned by such non-residents shall be taxed in the taxing
district where the association is located and not elsewhere; and such associa
tion shall make return of such income and pay the tax thereon as agent of
such non-resident share holders.
“ 3. Nothing herein shall be construed to exempt the real property of
associations from taxation in any state or in any subdivision thereof, to
the same extent according to its value as other real property is taxed.
“ 4. The provisions of section 5219 of the Revised Statutes of the United
States as heretofore in force shall not prevent the legalizing, ratifying,
or confirming by the states of any tax heretofore paid, levied or assessed
upon the shares of national banks, or the collecting thereof, to the extent
that such tax would be valid under said section.” R ev. Stat . § 5219 (1 8 6 4 ) ;
12 U. S. C. A. § 548 (1926).
7 Bank of California v. Richardson, 248 U. S. 476 (1 9 1 9 ); Des Moines
National Bank v. Fairweather, 263 U. S. 103 (1923).
8 47 Stat. 5, 15 U. S. C. A . § 610 (1932).
8 R ev. Stat . § 5219 (1864), 12 U. S. C. A. § 548 (1926).

136

GEORGETOWN LAW JOURNAL

[Vol. 25

entire issue o f preferred stock, 10,000 shares of the par value of
$1,000,000. Following a provision of the Maryland Code,10 the
State Tax Commission upheld a tax upon the shares, overruling
thereby the protest of the bank, which made a claim of immunity
under the Federal Constitution for the benefit o f the shareholder
as well as for itself. The order made by the commission was
reviewed upon appeal by the Circuit Court of Baltimore City,
which canceled the assessment.11 Upon an appeal by the com
mission to the Court of Appeals of Maryland, the order o f the
Circuit Court was reversed and the assessment reinstated.12 To
settle an important question as to the taxing power o f a state, a
writ of certiorari issued from the Supreme Court of the United
States.13
This case presented the single question whether shares in a
national bank, subscribed for and owned by the Reconstruction
Finance Corporation, may be taxed by a state. The Court in its
opinion stated in effect that when Congress used the word “ all ”
in the act,14 it was not equivocal and that it was not within the
province of a court to disturb that meaning. Mr. Justice Cardozo
said: “ Across the petitioner’s path there still lies the stumbling
block o f that uncompromising ‘ all.’.” 15* The Supreme Court
previously had said in the case of Bank of Redemption v. Boston,1G
that, “ the manifest intention of the law is to permit the state in
which a national bank is located to tax, subject to the limitations
10 Md. Code (1935 Supp.) art. 81, § 150. The provision reads as follows:
“ Shares of stock assessable under this section shall be taxed to the several
owners thereof, and the taxes thereon shall be debts of such owners, but
may be collected in each case from the bank or other corporation, which
shall be bound to pay the same for account of its stockholders whether
or not dividends are declared thereon, as if such corporations were the
ultimate taxpayer, but may obtain reimbursement therefor from the re
spective stockholders, and may charge the same in reduction of any amounts
due to the several shareholders as dividends or otherwise.”
11 In accord is a ruling of a District Court of the United States for the
Western District of Kentucky. United States v. Lewis, 10 F. Supp. 471
(1935).
12 169 Md. 65, 180 Atl. 260 (1935).
13 296 U. S. 538 (1935).
ii 44 Stat. 223, 12 U. S. C. A. § 548 (1926).
i3 297 U. S. 215 (1936). To the effect that Congress in saying “ a l l ”
meant exactly what it said, see Bank of Redemption v. Boston, 125 U. S.
60 (1 8 8 8 ); Bank of California v. Richardson, 248 U. S. 476 (1 9 1 9 ); Bank
of California v. Roberts, 248 U. S. 497 (1 9 1 9 ); Des Moines National Bank
v. Fairweather, 263 U. S. 103 (1923).
I6 125 U. S. 60 (1888).
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prescribed, all the shares of its capital stock, without regard to
their ownership ” .17
In reasoning that it was the apparent intention of Congress
not to exempt the Reconstruction Finance Corporation from the
tax, the Court said: “ No one will deny that shares put out under
this a c t 18 would have been taxable to the holders in the event that
some one other than this particular corporation had acquired the
new issue through purchase or subscription. If they were to be
exempt in the hands of a particular corporation, empowered to
acquire them by an associated section, then was the appropriate
time for announcing the exception. Instead there is a clear
assumption, brought out into full relief by the exclusion of shares
chargeable with double liability, that subscriptions when per
mitted are to stand on an equality, irrespective o f their source.
A shareholder in the banking system is a shareholder for every
purpose, accepting the attendant liabilities along with the atten
dant powers.” 19
An argument strongly pressed in behalf o f the petitioner was
that the a c t 20 which created the Reconstruction Finance Cor
poration had its own provisions for exemption. The act declared
that, “ the corporation, including its franchise, its capital,
reserves, and surplus and its income shall be exempt from all
taxation
It was insisted by the petitioner that the tax now in
controversy was forbidden by that section. The Court, refuting
the argument o f the petitioner, stated that the tax was not laid
directly upon the capital, reserves or surplus of the corporation;
that it was laid upon the shares of another corporation, a member
of the banking system, which must pay it in the first place. The
Court in its summation stated that all shares in national banks,
no matter by whom owned, shall be subject to taxation.
Following this decision the Committee on Banking and Cur
rency reported 21 that the privilege to tax had certain unfortunate
consequences when applied to activities of the Reconstruction
Finance Corporation. It pointed to the corporation’s policies and
the general purposes of congressional mandates governing its
activities which had sought to make available capital funds at the
17 Id. at 70.

« 4 8 Stat . 5, 12 U. S. C. A. § 51 (1933).
i» 297 U. S. 214 (1936).
20 47 Stat . 5, 9, 10, 15 U. S. C. A. § 610 (1932).

national banks is subject to a like exception.

The real property of
R ev. Stat . § 5219 (1923),

12 U. S. C. A . § 548 (1926).
21 Sen. Rep. No. 1545, 74th Cong., 2d Sess. (1936).
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lowest appropriate rates. The rate was set at 3| per cent until
February 1, 1940, and 4 per cent thereafter. Since the corpora
tion was paying to the Treasury 2\ per cent for funds procured
from, it, the rate of
per cent was as low as sound financing
would allow.22 It left a very small margin to cover operating
expenses and losses.
Taxation of the preferred shares, notes or debentures of banks
held by the Reconstruction Finance Corporation would have in
many cases wiped out the small margin between the cost to the
Reconstruction Finance Corporation of the money borrowed from
the Treasury and the return on its investment in banks.
It was also pointed out in both the committee’s report and
the debate in Congress on the b ill23 that some states did not
impose any tax on stock, notes, or debentures of this nature,
while the rates in other states varied from a small fraction of
1 per cent to a percentage which practically exhausted the entire
return to the Reconstruction Finance Corporation. To forestall
any question as to the intent of Congress, it was deemed wise to
extend the provisions o f the bill to cover Reconstruction Finance
Corporation investments in state banks as well as national banks.
The opposition to the bill in Congress came from those who
wished to retain for the states this field of taxation.24 This group
was joined by those who were opposed to the practice o f exempt
ing securities from taxation. The b ill25 was passed, however, by
both houses and became law with its approval by the President
on March 20, 1936.
J. F. W.
22 Ibid.
22 6 Cong. Rec. 4220 (1936).
2* 6 Cong. Rec. 4216 (T936).
25 An act relating to taxation of shares of preferred stock, capital notes,
and debentures of banks while owned by the Reconstruction Finance Cor
poration and reaffirming their immunity.
Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, that section 304 of the act
entitled “ An act to provide relief in the existing national emergency in
banking and for other purposes ” , approved March 9, 1933, as amended, be
further amended by adding at the end thereof Lhe following:
“ Notwithstanding any other provision of law or any privilege or consent
to tax expressly or impliedly granted thereby, the shares of preferred stock
of national banking associations, and the shares of preferred stock, capital
notes, and debentures of state banks and trust companies, heretofore or
hereafter acquired by Reconstruction Finance Corporation, and the divi
dends or interest derived therefrom by the Reconstruction Finance Corpora
tion, shall not, so long as Reconstruction Finance Corporation shall continue
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to own the same, be subject to any taxation by the United States, by any
Territory, dependency, or possession thereof, or the District of Columbia, or
by any state, county, municipality, or local taxing authority, whether now,
heretofore, or hereafter imposed, levied, or assessed, and whether for a past,
present, or future taxing period.”
Sec. 2. Effective upon the date of enactment of this act, interest charges
on all loans by the Reconstruction Finance Corporation to closed banks and
trust companies, now in force, or made subsequent to the date of enactment
of this act, shall not exceed 31 per centum per annum: Provided, however,
That no provision of this act shall be construed to authorize a reduction
in the rate of interest on such loans by the Reconstruction Finance Cor
poration retroactive from the date of enactment of this act.
Sec. 3. If any provision, word, or phrase of this act, or the application
thereof to any condition or circumstance, is held invalid, the remainder of
the act, and the application of this act to other conditions or circumstances,
shall not be affected thereby (Pub. L. No. 482, 74th Cong. 2d Sess. (March
20, 1936).
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W a l s h - H e a l e y G o v e r n m e n t C o n t r a c t s B il l

History and Purposes of the Bill
AFTER THE COLLAPSE of the National Industrial Recovery
Act,1 administration leaders immediately undertook to sup
plant it, so far as government contracts were concerned, with a
similar law phrased to evade the unconstitutional elements em
bodied in the original act. Accordingly, in less than sixty days
after the famous Schechter Brothers’ case,2 there emanated from
the Senate Committee on Education and Labor, a bill, entitled:
“ To provide conditions for the purchase of supplies and the mak
ing of contracts by the United States, and for other purposes ” ,
later to be known as the Walsh-Healey Bill.3
The bill seeks to maintain the standards of wages and hours of
labor threatened by the abandonment of the N. R. A. by the
device of securing from every contractor with the government
an agreement to comply with wage and hour standards contained
in the invitation for bids and to refrain from employing child
labor or convict labor in connection with the contract work.
No novel contribution to federal law is represented by this
bill. For the past four years each contract made by the Federal
Government or District of Columbia for the construction of pub
lic buildings has contained, pursuant to the Davis-Bacon Act,45
a stipulation requiring the contractor to pay the prevailing local
rate of wages to laborers and mechanics. This statute applied,
however, merely to construction contracts in excess of $5,000.
A fter the enactment o f the National Industrial Recovery Act,
however, and the subsequent promulgation of codes o f fair com
petition, the principle of this legislation was given a much
broader scope under the provisions of Executive Order No. 6646
o f March 14, 1934. Executive Order No. 6646 was, o f course,
necessarily suspended following the decision in the Schechter
case.1 The Comptroller General thereafter ruled that the govern
ment was absolutely compelled to accept the lowest bid without
any limitations as to wages and hours except with respect to
those in such narrow fields of industry as fell within the opera
148 Stat . 195 (1933), 15 U. S. C. A. § 701 (1934).
2 Schechter Poultry Corp. et al. v. United States, 295 U. S. 495 (1934).
3 Pub. L. No. 846, 74th Cong., 2d Sess. (June 30, 1936).
4 Commonly called the Prevailing Wage Law. 46 Stat. 1494 (1931), 40
U. S. C. A. § 276 (a) (1934), as amended by 49 Stat. 1011, Pub. L. No. 403,
74th Cong., 1st Sess. (Aug. 30, 1935).
5 Schechter Poultry Corp. et al. v. United States, 295 U. S. 495 (1934).
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tion of the Adamson Act,8 the eight-hour law 7 and the DavisBacon Act.8 Thus, the government found itself in the paradoxi
cal position of urging the maintenance o f wage and hour stand
ards on the one hand, and yet encouraging the contractor or
manufacturer whose standards were the most unjust to his
employees by giving vast orders for supplies and contracts to the
lowest bidder, often a contractor or manufacturer whose own
labor policies offended all decent social standards.
Not only does the bill stipulate definite limits to hours of
employment and fix more definite standards with respect to mini
mum wages, but also, an equally important aspect is that in which
it attempts to eliminate the evils of bid brokerage and bid ped
dling. At public hearings, evidence received by the Judiciary
Committee o f the House,9 which gave consideration to the bill
after its passage by the Senate, revealed that these practices had
developed into a very grave abuse. Testimony was offered by
various purchasing officers of the government showing that
many persons who were not legitimate dealers or manufacturers
made a practice of bidding for government contracts by sub
mitting estimates so low that none o f the well established con
cerns in the field could successfully compete against them. These
brokers then sublet various portions of the contracts to sweat
shops and substandard factories, thus thwarting all efforts by
Federal and State Governments to insist upon fair labor condi
tions in the performance of public contracts.
The Bill
Succinctly, the provisions of the act may be thus summarized:
Section one, the basic section of the entire bill, provides that
public contracts in excess of $10,000 shall include stipulations
requiring the contractor to be a manufacturer or regular dealer
in the materials for which he is contracting; that he pay not
less than the prevailing wages for persons employed in the indus
try or similar industries operating in the locality; that he per
mit no person to work in excess of eight hours in any one day
or forty hours in any one week; and that he employ no male
«34 Stat. 1415 (1907), 45 U. S. C. A . § 61 (1934). The opinion of the
Comptroller General is recorded in 15 Comp. Gen. 2 (July 1, 1935).
7 37 Stat . 726 (1913), 40 U. S. C. A. § 321 (1934).
8 46 Stat . 1494 (1931), 40 U. S. C. A. §2 7 6 (a) (1934), as amended by
49 Stat . 1011, Pub. L. No. 403, 74th Cong., 1st Sess. (Aug. 30, 1935).
9 Hearings before Judiciary Committee on S. 3055, 74th Cong., 1st Sess.
115 (1935).
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person under sixteen years of age, and no female person under
eighteen years of age, nor any convict labor, and also requiring
that the contract is not to be performed in a plant or under work
ing conditions which are unsanitary or unduly hazardous. The
second provision of subparagraph (b) provides that there shall
be no refunds or so-called “ kick backs ” . It guards against a prac
tice which has unfortunately developed on government work
where persons employed for five or six dollars a day are forced
to turn back a portion of their wages under prearrangement with
their employers.
In section two are enumerated the various penalties for viola
tions of the provisions of the act. Briefly, it provides for (a) a
penalty of a sum equal to the difference between the amount
required to be paid and that actually paid to the employee; (b)
a penalty in the sum of $10 per day for each person employed in
violation of the child labor and convict labor provisions; (c) can
celation of contracts for a breach of the labor provisions and
authority to make new purchases or contracts against the account
of the offending contractor; (d) authority for withholding pen
alties from the contract price or recovery of such penalties in
actions brought in the name of the United States; and (e) pay
ment of sums recovered or withheld in this way to the employees
aggrieved by such violations.
Machinery is provided in section three whereby a contractor
found guilty of aggravated offenses against the act may be barred
from bidding on government contracts for three years.
The Labor Department is the designated administrative
agency, and section four of the act confers upon it all powers
requisite and necessary for its enforcement. It is noteworthy that
provision is made in this section that the Secretary of Labor, with
the consent of the states, may employ such state and local offi
cers and employees as he may find necessary to administer the
provisions of the act, and he is also given authority to make inves
tigations and promulgate rules and regulations to carry out the
provisions of the act.
By section five provision is made for public hearings, the com
pulsory attendance of witnesses, the production of evidence, and
for findings of fact.
Section six provides for the various exemptions and dispensa
tions that may be granted either under existing contracts in an
emergency or where the particular industry may not be in a posi
tion to strictly live up to the provisions of the act. Authority is
given to the Secretary o f Labor under the terms of this section
to make exemptions and dispensations where the facts, in the
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opinion of the contracting officer, warrant the same. This section
also provides that the Secretary may permit an increase in the
maximum hours of labor stipulated in the contract, but shall set a
rate of time-and-a-half for any overtime.
A definition o f the word “ person ” is set forth in section
seven.10
The principles of the “ Buy American ” 11 and Bacon-Davis
Acts,12 and the labor regulations of the Public Works Administra
tion 13 and the Works Progress Administration 14 are preserved
by section eight.
10 “ Sec. 7. Whenever used in this Act, the word ‘ person ’ includes one
or more individuals, partnerships, associations, corporations, legal repre
sentatives, trustees, trustees in bankruptcy, or receivers.”
11 47 Stat . 1520 (1933), 41 U. S. C. A. § 10 (a) (1934). This act provides:
“ Sec. 2. Notwithstanding any other provision of law, and unless the
head of the department or independent establishment concerned shall deter
mine it to be inconsistent with the public interest, or the cost to be unreason
able, only such unmanufactured articles, and supplies as have been mined
or produced in the United States, and only such manufactured articles,
materials, and supplies as have been manufactured in the United States
substantially all from articles, materials, or supplies mined, produced, or
manufactured, as the case may be, in the United States, shall be acquired
for public use. This section shall not apply with respect to articles, materials,
or supplies for use outside the United States, or if articles, materials, or sup
plies of the class or kind to be used or the articles, materials, or supplies
from which they are manufactured are not mined, produced, or manufac
tured, as the case may be, in the United States in sufficient and reasonably
available commercial quantities and of a satisfactory quality.”
“ Sec. 3. (a) Every contract for the construction, alteration, or repair of
any public building or public work in the United States growing out of
an appropriation heretofore made or hereafter to be made shall contain a
provision that in the performance of the work the contractor, subcontractors,
material men, or suppliers, shall use only such unmanufactured articles,
materials, and supplies as have been mined or produced in the United
States, and only such manufactured articles, materials, and supplies as
have been manufactured in the United States substantially all from articles,
materials, or supplies mined, produced, or manufactured, as the case may
be, in the United States except as provided in section 2 : Provided, however,
That if the head of the department or independent establishment making the
contract shall find that in respect to some particular articles, materials, or
supplies it is impracticable to make such requirement or that it would un
reasonably increase the cost, an exception shall be noted in the specifications
as to that particular article, material, or supply, and a public record made
of the findings which justified the exception.”
12 46 Stat . 1494 (1931), 40 U. S. C. A. § 276 (a) (1934), as amended by 49
Stat. 1011, Pub. L. No. 403, 74th Cong., 1st Sess. (Aug. 30, 1935).
13 48 Stat . 200 (1933), 40 U. S. C. A. § 4 0 1 (1934).
14 Executive Order No. 7024 dated April 24, 1935, by virtue of and
pursuant to the authority vested in the President under the “ Emergency
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Section nine excludes from the operation o f the act articles
usually bought in open market— farm, dairy, and nursery prod
ucts, and transportation and communications contracts.
A separability clause, contained in section ten, provides that
if any section o f the act is declared invalid the others are to
remain in force.
The final section, number eleven, merely declares that the act
is to take effect within ninety days of the date of approval.15
Constitutionality of the Bill
When the bill was under consideration in the House o f Repre
sentatives, opponents of the legislation presented the argument
that the act proposed to initiate another N. R. A. and that its
effect would be to attempt something which the Supreme Court
had already held unconstitutional. This contention seems to be
ill founded. The bill does not invoke the sanctions o f federal
law to impose upon any employer, standards which he himself
has not agreed to maintain. That the codes o f fair competition
would have been valid if they had rested upon the same ground,
was conceded by the Supreme Court. Chief Justice Hughes, speak
ing for the court in the Schechter case, said: 16
“ The further point is urged that the national crisis demanded a
broad and intensive cooperative effort by those engaged in trade and
industry, and that this necessary cooperation was sought to be fostered
by permitting them to initiate the adoption of codes. But the statutory
plan is not simply one of voluntary effort. It does not seek merely to
endow voluntary trade or industrial associations or groups with privi
leges and immunities. It involves the coercive exercise of the law
making power. The codes of fair competition which the statute attempts
to authorize are codes of law. I f valid, they place all persons within
their reach under the obligation of positive law, binding equally those
who assent and those who do not assent.” 17

All this bill provides is that those who assent voluntarily
shall be compelled to maintain the terms of their contract which
fix conditions of labor. Hence, employers who do not desire to
have the Federal Government impose any restrictions upon hours
and wages may continue to be free from such restraint by refus
ing to bid on government contracts.
Relief Appropriation Act of 1935 ” , approved April 8, 1935 (Pub. Res. No.
11, 74th Cong., 1st Sess.; Sess. Laws, Stat. of U. S. A ., Ch’s. 47 and 48, 74th
Cong., 1st Sess. (April 8, 1 9 3 5 )).
15 The act was approved June 30, 1935.
16 Schechter Poultry Corp. et al. v. United States, 295 U. S. 495 (1934).
77 Id. at 529.
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That congress has power to prescribe conditions in public
contracts is a question which the Supreme Court has answered in
the affirmative. Ellis v. United States.16 When the validity of the
eight-hour law *19 was tested in the case last mentioned, the Court
held it to be within the powers o f Congress to limit to eight the
number of working hours of laborers and mechanics employed
by the United States or any contractor or subcontractor upon
any of the public works of the United States, and to provide for
the imposition o f penalties for the violation thereof. Concern
ing the penalties the Court further ruled that the otherwise
constitutional act was not rendered invalid because of the cir
cuitous Congressional motive underlying its enactment— to se
cure certain advantages for conditions o f labor not subject to
the general control of Congress.20
W. A. W.
i*206 U. S. 246 (1906).
19 37 Stat . 726 (1913), 40 U. S. C. A . § 321 (1934).
20 According to a report announced by Secretary of Labor Perkins on
November 7, 1936, nearly $21,000,000.00 ip contracts incorporating WalshHealey Act labor provisions were awarded by the government during the
month of October, 1936.
Secretary Perkins also revealed that evasions of the act through agree
ments between manufacturers to “ spit ” bids and so hold the total amount
below $10,000.00 have been called to the attention of the Comptroller General.
Since September 28, 1936 (when bids were invited), more than fifty con
tracts have been awarded; nine totaling more than $300,000.00 were awarded
to various steel companies throughout the United States. It may also
be interesting to observe that companies dealing in concrete and cement
products received contracts totaling $302,000.00; clothing and household
manufacturers, $500,000.00; while food packers and distributors received
contracts totaling about $510,000.00. See New York Times, November 8,
1936.
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NOTES
CIVIL L IA B IL IT Y OF N A T IO N A L B A N K DIRECTORS.
The liability which attaches to directors of national banks falls generally
into two broad classifications, civil and criminal. Any attempt to develop
both phases of this liability within the metes allowed would necessitate the
squeezing of a quart into a pint pot and perforce splitting something in the
process, and leave but a fragmentary blur of the whole phase, rather than
illuminate a part of it. The purpose of this article, therefore, is a discussion
of the civil liability of a director of a national bank viewed in the light of the
federal statutes defining that liability and the cases (with emphasis on the
more recent ones) which interpret and more fully define the precise nature
of that civil liability.
Then too, since the liability of a director of a national bank is (for the
most part) fixed by federal legislation and for that reason differs from the
civil liability of a director of a state bank, savings bank, private bank and
other corporations, it will be necessary constantly to bear in mind that what
is to follow has reference exclusively to the civil liability of national bank
directors, with only a frequent observation (when essential to a fuller com
prehension of this phase) of the liability of directors generally.
“ Banks are necessary concomitants of civilization,”— so runs the opinion
in State v. Commercial and Savings Bank.1 “ To them are intrusted the
earnings of honest toil; the accumulations of intelligent enterprise; the
trust funds of charity, orphanage and helpless old age; and, as managers
of such institutions . . . directors cannot be too strongly impressed with
the responsibility of their official positions.”
The essence of this somewhat restrained expression might justify an
examination of the nature of the office of a national bank director, and
must (if a full understanding of their civil liability is to be had) precede the
development of that liability.
Election or Appointment, Qualifications, Resignation, and Removal.
Election or Appointment.
Every national bank has power to elect or appoint its directors, who in
turn appoint the officers.2 The affairs of the association are managed by not
less than five directors nor (by a recent amendment) more than twenty-five,3
who are elected by the shareholders.4 The directors hold office for one year,
and until their successors are elected and have qualified.5 Should any
vacancy occur in the board of directors, it is filled by an appointment by the
remaining directors and the director so appointed holds his place until the
next election.6 The chairman of the board of directors, though appointed
1 37 Neb. 174, 55 N. W . 640 (1 8 9 3 ).
* R e v . S t a t . § 5136 (1 9 2 2 ), 12 U. S. C. A. § 24 (1 9 2 7 ). For the power of the directors
to remove the officers, see Rankin v . Tygard, 198 Fed. 795 (C. C. A. 8th, 1912) ; Taylor v
.
Mutton, 43 Barb. (N. Y .) 195, 196, 18 Abb. Prac. 16 (1 8 6 4 ).
3 12 U. S. C. A. § 71a (Banking Act of 1 9 3 3 ), § 31, as amended by Banking Act of
1935, § 306.
For a general discussion of directors as officers, see 2 F l e t c h e r C o r p . 20 (1 9 3 3 ).
‘ R e v . S t a t . § 5145 (1 8 6 4 ), 12 U. S. C. A. § 71 (1 9 2 7 ).
3 Ib id , Note 4.
3R e v . S t a t . § 5148 (1 8 6 4 ), 12 U. S. C. A . § 74 (1 9 2 7 ). See in this connection, Briggs v.
Spaulding, 141 U. S. 132 (1 8 9 1 ).
But a director who was elected and duly qualified must, in the absence of evidence
that he resigned or refused to qualify when reelected in the following year, be treated
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for a specified time, may, when his office as director expires during such term,
be dismissed, since he is no longer qualified to act as chairman.7
Congress has provided that each director of a national bank (before enter
ing upon the discharge of the duties concomitant with such high office) is
required to take an oath that he will, so far as the duty devolves upon him,
diligently and honestly administer the affairs of the association.8
In State v. Barboglio 9 it was held that an information in the nature of a
quo warranto in the name of the State of Utah would not lie to try the
title to an office in a corporation not created by authority of the State, nor
to try the title to the office of a director of a national bank.
Qualifications.
The National Bank Act requires that every director must during his whole
term of service be a citizen of the United States, and that at least three
fourths of the directors must have resided in the state, territory, or district
as a director during such second year, where the only evidence as to his status was a
letter bearing on mismanagement written by the director to the president after failure.
Bowerman v . Hamner, 250 U. S. 504 (1 9 1 9 ), affirming McCormick v. King, 241 Fed. 737
(C. C. A . 9th, 1917, rehearing denied 1 9 1 7 ).
’ Van Slyke V. Metropolitan National Bank, 155 Minn. 319, 193 N. W . 470 (1 9 2 3 ).
It was held in Westervelt v . Mohrenstecher, et al., 76 Fed. 118 (C. C. A . 8th, 18961.
that since the National Bank Act expressly provided that the cashier of a national
bank shall hold his office subject to the pleasure of the board of directors, a by-law
providing that a cashier shall hold his office for fn e year, and shall be elected annually,
was nugatory. But in Case v . First National Bank, 59 Misc. Rep. 269, 109 N. Y. Supp.
1119 (1 9 0 8 ), it was held that “ a solicitor of business ” was not within the clause “ and
other officers ” in R e v . S t a t . § 5136 (1 9 2 2 ), 12 U. S. C. A. § 24 (1 9 2 7 ), and therefore the
bank could employ a solicitor of business for a year.
8 R e v . S t a t . § 5137 (1 9 2 5 ), 12 U. S. C. A . § 73 (1 9 2 7 ). For the operation of this oath,
see Yates v . Jones National Bank, 206 U. S. 158 (1 9 0 7 ).
“ The directors [of a national bank] are therefore charged with a delicate trust,
from which the beneficiaries are powerless to discharge them, and which they have
sworn to administer diligently and honestly, so far as the duty devolves on them,”
Brown v . Farmers’ and M erchants’ National Bank, 88 Tex. 265, 31 S. W . 285, 288, 33
L. R. A . 359 (1 8 9 5 ).
In the case of a reorganized state bank, the oath is not required of the old directors.
Lockwood v. Mechanics National Bank, 9 R. I. 308, 11 Am. R, 253 (1 8 6 9 ).
“ An oath of office by a director is a survival from the times when banks were public
institutions in a far greater degree than they are today ” , 4 Z o d l m a n , B a n k s and B a n k 
ing 15 (1 9 3 6 ).
Under the New York Banking Law, a state bank director “ must take an oath of
office as sacred as that of a public officer ” , National Liberty Ins. Co. of America v.
Bank of America, 126 Misc. 753, 214 N. Y. Supp. 643, 6 46 (1 9 2 6 ).
The fact that an officer has failed to take the oath, however, will not prevent him
from being an officer de fa c to , Simpson v . Garland, 76 Me. 203 (1 8 8 4 ), and the failure
of a bank director to take an oath of office is not decisive against his being a director,
Prudential Trust Co. v . Brown, 271 Mass. 132, 171 N. FI. 42, 51 (1 9 3 0 ).
It was recently held that the failure of directors to take the oath of office does not
render the officers of the corporation personally liable on its contracts, such a failure
being a mere irregularity not affecting the validity of contracts made between corpora
tions and third persons. Doebler v . Lansdon, 135 Ore. 687, 291 Pac. 392, 298 Pac. 200
(1 9 3 1 ). Third persons dealing with a corporation were held not obliged to inquire
whether its directors failed to take the required oath.
* 6 3 Utah 432, 226 Pac. 904 (1 9 2 4 ). See also, State v. Curtis, 35 Conn. 374, 95 Am.
Dec. 263 (1 8 6 8 ).
Speaking generally, a court of equity, unless authorized by statute, will not take juris
diction for the purpose of determining the legality of the election or the qualifications
of directors, but where such questions arise collaterally, a court of equity will, under
proper circumstances, proceed to determine. Fleer v . Frank H. Fleer Corporation, 14
Del. Ch. 277. 125 Atl. 411 (1 9 2 4 ).
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in which the association is located for at least one year immediately pre
ceding their election and must be residents therein during their continuance
in office.10
“ One of the evident purposes of this enactment ” , according to Concord
First National Bank v. Hawkins,11 “ is to confine the management of each
bank to persons who live in the neighborhood, and who may, for that reason,
be supposed to know the trustworthiness of those who are to be appointed
officers of the bank, and the character and financial ability of those who may
seek to borrow its money.”
The statute, however, permits the election of nonresident directors, and
contemplates that such nonresident directors shall not give the same atten
tion to the affairs of the bank as that required of those directors who are
residents.12
In addition, every director is obliged to own in his own right “ shares of
the capital stock [of the bank] the aggregate par value of which shall not be
less than $1,000, unless the capital of the bank, shall not exceed $25,000 in
which case he must own in his own right shares of such capital stock the ag
gregate par value of which shall not be less than $500.” 13 And if a director
ceases to own the required number of shares, he thereby vacates his place.14
In Richards v. Attleborough National B a n k15 it was held that after
the expiration of its charter, the stock of a national bank was not trans
ferable so as to make the transferee a stockholder and eligible as a director;
and that under such circumstances the association was not bound by the
action of such a board. This language was used by the court: “ This quali
fication concerning stock ownership is not dispensed with when the franchise
is extended merely to close the affairs of the bank. I f the stock ceased to
be negotiable as such when the bank had no further right to do the business
for which it was organized, and if a stockholder could no longer make
another a member of the corporation, relieving himself from his responsi
bilities as such, and imposing these upon another, as well as giving to another
the full rights of a stockholder, it would follow that, while stockholders
10 R e v . S t a t . § 5146 (1 9 0 5 ), 12 U. S. C. A. § 72 (1 9 2 7 ).
“ 174 U. S. 364, 368 (1 8 9 9 ), reversing 79 Fed. 51 (C. C. A. 1st, 1 8 9 7 ).
12 W allach v. Billings, 277 111. 218, 115 N. E. 382 (1 9 1 7 ), affirming 195 111. App. 605,
certiora ri denied 244 IT. S. 659 (1 9 1 7 ).
13 R e v . S t a t . § 5146 (1 9 0 5 ), 12 U. S. C. A. § 72 (1 9 2 7 ). Observe provisions of the
Public Utility Act of 1935, Title II, Part III, § 305, 16 U. S. C. A. § 825d (b) ; Public
Utility A ct of 1935, Title I § 17 (c ), 15 U. S. C. A. § 79q (c ).
14 R e v . S t a t . § 5146 (1 9 0 5 ), 12 U. S. C. A. § 72 (1 9 2 7 ). In this connection, see Mason v.
Moore, 73 Ohio St. 275, 76 N. E. 932, 4 L. R. A. (N. S.) 597 (1906) ; Briggs v . Spaulding,
141 U. S. 132 (18 9 1) ; Finn v. Brown, 142 U. S. 56 (1891) ; Guthrie v . Harkness, 199
U. S. 148 (19 0 5) ; Richards v . Attleborough National Bank, 148 Mass. 187, 19 N. E. 353
(1 8 8 9 ).
Since statutes have removed the disabilities of married women, they may be directors
generally, or other officers in the absence of express provision to the contrary, although
it seems that they could not be so at common law. People v . Webster, 10 Wend. (N. Y .)
554 (1 8 3 3 ).
15 148 Mass. 187, 19 N. E. 353, 355, 1 L. R. A . 781 (1 8 8 9 ). “ Votes cast for a per
son who is not eligible as a director . . . under the statute cannot elect him, and he
does not become even a de fa c to officer, 2 F l e t c h e r C o r p . 69 (1931) citing the Richards
case.
“ The fact that a director of a national bank, whose presence was necessary to con
stitute a quorum at a meeting where, by the action of the directors, in which he par
ticipated, a contract by the bank to assume and pay the liabilities of another bank was
ratified, was also a stockholder in such other bank, in the absence of any allegation of
fraud in the transaction, is not sufficient to render the contract in v a lid ” , 7 M i t c h i e ,
B a n k s an d B a n k in g 123 (1 9 3 1 ), citing Schofield v . State National Bank, 97 Fed. 282,
283 (C. C. A. 8th, 1 8 9 9 ).
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might continue to choose directors, the right to vote and the choice would
necessarily be limited to those who were stockholders at the time when the
liquidation commenced.” *1
18
7
Resignation and Removal.
One will consult the federal statutes in vain for provisions concerning the
time when and the method by which a director of a national bank may resign.
In Briggs v. Spaulding,17 a leading case on this subject, Mr. Chief Justice
Fuller had this to say: “ W e do not understand that because § 5145, R ev.
Stat., [12 U. S. C. A. § 71] provides that directors shall hold office for one
year, and until their successors have been elected and have qualified, this
prohibits resignations during the year; and while the banking law is silent
as to the time when and the method by which the office of director may be
resigned, we think that leaves it as at common law.” 18
In the Briggs case the resignation of the director was orally tendered to
the president and accepted by him. The court found no objection to an oral
resignation. It said: “ Putting a resignation in writing is the more orderly
and proper mode of procedure, but if the fact exists, and is adequately
proven, the result is necessarily the same.” 19 And whether the resignation
is verbal or in writing, the resignation is effective to release the director
from the subsequent conduct of the hank’s affairs.20
The directors of a national bank may— and at their pleasure— remove the
president of the association, or other officers.21 All ministerial officers and
agents of the bank are subject to removal at the pleasure of the board
regardless of by-laws or contracts relating to annual appointments or terms
of service.22 Or, as it was very succinctly stated in Rankin v. Tygard,23
“ It [the appointment of the president] is an election or appointment for
a fixed term subject to recall and the legal term is the time the person
elected or appointed will hold his office if the power to recall is not
exercised.” 2t
A fortiori, the cashier of a national bank is subject to removal at the
pleasure of the directors,25 and it was held in First National Bank v. Miller,26
’• 148 Mass. 187, 193, 19 N. E. 353, 355 (1 8 8 9 ).
17 141 U. S. 132, 154 (1 8 9 1 ), affirming Movius v . Lee, 30 Fed. 298 (1 8 8 7 ).
18 Id . at 154, citing, Rex V. Ripon, 1 Ld. Raym. 503 (1700) ; Olmsted v . Dennis, 77 N. Y.
378 (18 7 9) ; Chandler v . Hoag, 2 Hun 613, 63 N. Y. 624 (1874) ; Bruce v . Platt, 80
N. T. 379 (1880) ; and Port Jervis v. First National Bank, 96 N. Y. 550 (1 8 8 4 ).
19 Id . at 154.
20 Briggs v . Spaulding, 141 U. S. 132 (1 8 9 1 ), affirming Movius v
. Lee, 30 Fed. 298
(1 8 8 7 ).
81 Rankin v . Tygard, 198 Fed. 795 (C. C. A . 8th, 1912) ; Taylor v . Hutton (N . Y .)
43 Barb. 195, 18 Abb. Prac. 16 (1864) ; First National Bank of Colquitt v . Miller,
23 Ga. App. 441, 98 S. E. 402 ( 1 9 1 9 ) ’; W estervelt v . Mohrenstecher, 76 Fed. 118
(C. C. A . 8th, 1 8 9 6 ), 34 L. R. A . 477.
22 Stevens v . Orton, 18 Misc. Rep. 538, 43 N. Y. Supp. 792 (1896) ; Harrington V.
Chittenango First National Bank, 1 T & C 361 (N. Y. Sup. Ct., 1873) ; Brandon First
National Bank v . Briggs Assignees, 69 V t. 12, 37 A tl. 231, 60 Am. St. Rep. 922, 37
L. R. A. 845 (1 8 9 4 ).
22 198 Fed. 795 (C. C. A . 8th, 1 9 1 2 ).
24 See also, Fresno Enterprise Co. v . Allen, 67 Cal. 505, 509, 8 Pac. 59 (1 8 8 5 ).
25 W estervelt v
. Mohrenstecher et a l., 76 Fed. 118 (C. C. A. 8th, 1 8 9 6 ), 34 L. R. A.
477.
26 23 Ga. App. 441, 98 S. E. 4 02 (1 9 1 9 ).
But similarly, where a director in a bank was elected chairman of the board of
directors for a specified length of time, and when his term as director expired was
rd before the end of the term for which he was elected,
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that he could not recover his salary for an unexpired term, even though
dismissed without cause.
Relation With Bank.
Generally speaking, directors are not technical trustees,27 notwith
standing some loose intimations by some courts to the contrary,28 but are
rather agents.29 “ Bank directors are often styled trustees, but not in any
technical sense. The relation between the corporation and them is rather
that of principal and agent, certainly so far as creditors are concerned ” ,
according to Briggs v. Spaulding.30 They occupy a confidential and fiduciary
position towards the bank, its creditors and depositors.31* A s was said in
Kaufman v. Marquette National Bank: 32 “ Whether the directors of a bank
be called agents, trustees, or quasi trustees is of little importance. Whatever
their designation, their relation to the bank and to all its stockholders, both
minority and majority, is fiduciary in character and one of confidence and
trust.” 33
Technically, the directors of a national bank are not trustees, since they
have no title to the assets of the bank; but the tendency of modern decisions
has been to hold that they act in a fiduciary capacity.34
Extent of State Control Over National Banks.
In view of the common misunderstanding as to the power to control
national banks, their officers and directors, it is necessary to determine just
to what extent state regulations are applicable to national banks.
Generally speaking, the organization of national banks, the duties and
liabilities of their directors, and the control and supervision over them, are
provided for by the federal statutes, and are therefore a matter of federal
jurisdiction.35 It follows, therefore, that any attempt by a state to define
their duties or control the conduct of their affairs is absolutely void, wherever
such attempted exercise of authority expressly conflicts with the laws of the
United States, and either frustrates the purpose of the national legislation
or impairs the efficiency of these agencies of the federal government to dis
charge the duties for the performance of which they were created. These
principles are axiomatic and bear the repeated adjudications of the courts.30

he was held not entitled to recover his salary for the unexpired term of service. Van
Slyke V. Metropolitan National Bank, 155 Minn. 319, 193 N. W . 470 (1 9 2 3 ).
27 Briggs v . Spaulding, 141 U. S. 132 (1891) ; Cory Mann George Corporation v . Old,
23 F. (2d) 803 (C. C. A. 4th, 1928) ; Bank of Commerce v . Goolsby, 129 Ark. 4 16, 196
S. W . 803 (1917) ; W allace V. Lincoln Savings Bank, 89 Tenn. 630, 15 S. W . 448, 24 Am.
St. Rep. 625 (1 8 9 1 ).
28 F o r a c o lle c tio n o f su ch cases, see 4 Z o l l m a n , B a n k s a n d B a n k in g ff. 2. (1 9 3 6 ).
29 Dawkins v. Mitchell, 149 La. 1038, 90 So. 396 (1 9 2 2 ).
20 141 U. S. 132, 147 (1 8 9 1 ).
81 Blount County Bank v . Harvey, 215 Ala. 566, 112 So. 139, 141 (1927) ; In re Pru
dential Trust Co., 244 M ass. 64, 138 N. E. 702 (1923) ; Briggs v . Spaulding, 141 U. S.
132 (1891) ; Kaufman v. Marquette National Bank, 289 Fed. 295 (W . D. Mich. 1 9 2 2 ).
22 289 Fed. 295 (W . D. Mich. 1 9 2 2 ).
33 Id . at 299.
31 See, Greenfield Sav. Bank v . Abercrombie, 211 Mass. 252, 97 N. E. 897, 39 L. R. A.
(N . S.) 173 (1 9 1 2 ). Also, Bates v . Dresser, 251 U. S. 524 (1 9 2 0 ).
25 2 Z o l l m a n , B a n k s a n d B a n k in g 4 (1 9 3 6 ), c itin g cases.
88 Farmers' & Mechanics’ Nat. Bank v. Dearing, 91 U. S. 29 (1875) ; Davis v . Elmira
Savings Bank, 161 U. S. 275 (1896) ; Dolley v. Abilene Nat. Bank, 179 Fed. 461 (C. C. A.
8th, 1 9 1 0 ), 32 L. R. A. (N . S.) 1 0 6 5 ; First Nat. Bank of Elizabethtown v . Common
wealth, 143 Ky. 8 16 r 137 S. W . 518, Ann. Cas. 1912 D. 378, 34 L. It. A. (N . S.) 54 (19 1 1) ;
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But only those state regulations essentially inimical to federal control are
void; for state legislation may apply to national banks where not repugnant
to the paramount acts of Congress. As was said (for example) in Lewis v.
Fidelity and Deposit Company: *37 “ But a national bank is subject to state
law unless that law interferes with the purposes of its creation, or destroys
its efficiency, or is in conflict with some paramount federal law.” 38
Liability.
Generally.
The leading case of Rankin v. Cooper 39 contains a rich and luminous ex
position of the relationship of directors to national banks and summarizes
very accurately the general nature of their liability in this concise manner:
“ (1) Directors are charged with the duty of reasonable supervision over
the affairs of the bank. It is their duty to use ordinary diligence in ascer
taining the condition of its business, and to exercise reasonable control and
supervision over its affairs. (2) They are not insurers or guarantors of the
fidelity and proper conduct of the executive officers of the bank, and they
are not responsible for losses resulting from their wrongful acts or omis
sions, provided they have exercised ordinary care in the discharge of their
own duties as directors. (3) Ordinary care, in this matter as in other
departments of the law, means that degree of care which ordinarily prudent
and diligent men would exercise under similar circumstances. (4) The
degree of care required further depends upon the subject to which it is to
be applied, and each case must be determined in view of all the circumstances.
(5) I f nothing has come to the knowledge to awaken suspicion that some
thing is going wrong, ordinary attention to the affairs of the institution is
sufficient. If, upon the other hand, directors know, or by the exercise of
ordinary care should have known, any facts which would awaken suspicion
and put a prudent man on his guard, then a degree of care commensurate
with the evil to be avoided is required, and a want of that care makes them
responsible. Directors cannot, in justice to those who deal with the bank,
shut their eyes to what is going on around them. (6) Directors are not ex
pected to watch the routine of every day’s business, but they ought to have a
general knowledge of the manner in which the bank’s business is conducted,
Doty v . First Nat. Bank of Larimore, 3 N. D. 9, 53 N. W . 77, 17 L. R. A. 259 (1892) ;
Hawley v . Hurd, 72 V t. 122, 47 A tl. 401, 52 L. R. A. 195 (1900) ; National Exch.
Bank v . Boylen, 26 W . Va. 554, 53 Am. Rep. 113 (1885) ; First Nat. Bank v . California,
262 U. S. 366 (1923) ; Osborn V . Bank of United States, 9 Wheat. 738 (U. S. 1824) ;
Easton v . Iowa, 188 U. S. 220 (1903) ; Clement National Bank v . Vermont, 231 U. S. 120
(1913) ; Lewis v. Fidelity & Deposit Co., 292 U. S. 559 (1934) ; Cook County National
Bank v . United States, 107 U. S. 445 (18 8 3) ; State e x rel. Barrett v . First National
Bank, 297 Mo. 397, 249 S. W . 619, 30 A. L. R. 918 (1923) ; Phillips v . Yates Center
National Bank, 98 Kan. 383, 158 Pac. 23 (1916) ; Texas & P. Ry. Co. v. Pottorff, 291
U. S. 245 (1934) ; Jennings V. United States Fid. & Guaranty Co., 294 U. S. 216 (1935)
(Commented upon in (19 3 5) G e o rg eto w n L a w J o u r n a l 534) ; Old Company’s Lehigh v.
Meeker, 294 U. S. 227 (1 9 3 5 ).
37 292 U. S. 559 (1 9 3 4 ).
38 Id . at 566, citing, National Bank v . Kentucky, 9 W all. 353, 362 (U. S. 1 8 7 0 ) ;
McClellan v . Chlpman, 164 U. S. 347, 356 (1896) ; First National Bank v . Missouri, 263
U. S. 640 (1 9 2 4 ).
See also, 2 Z o l l m a n , B a n k s and B a n k in g 4-16 (1936) for other cases on this phase.
For other sources on the subject of state interference with national banks, see 3 R. C. L.
656, which contains a neat summary relative thereto; 7 C. J. 7 6 0 ; and 7 M it c h i k 13
(1 9 3 1 ).
For the state statutes held applicable to national banks see, 7 C. J. 760, n. la .
33 149 Fed. 1010 (C. C. W . D. Ark. 1 9 0 7 ).
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and upon what securities its larger lines of credit are given, and generally
to know of and give direction to the important and general affairs of the
bank. (7) It is incumbent upon bank directors in the exercise of ordinary
prudence, and as a part of their duty of general suspicion, to cause an
examination of the condition and resources of the bank to be made with
reasonable frequency.” 40
A director need not answer for mere errors of judgment, albeit detriment
to the bank is the result.41
Directors are not expected to observe closely the details of each day’s
routine, but should have a general knowledge of the manner in which the
bank’s business is being conducted and should be familiar with and direct
its general affairs.42 They are not absolved, however, from the duty of
reasonable supervision, and stand liable for any loss attributable to their
neglect.43
It is not obligatory for the directors to set up an espionage system or
to entertain suspicion without some apparent reason. They may assume that
the officers are honest and faithful and may intrust them with all discre
tionary powers appertaining to the immediate management of the business,
until (of course) some omen of their lack of integrity transpires which
awakens just apprehension. For, as the late Mr. Justice Holmes put it,44
even domestic animals must give at least one exhibition of dangerous pro
pensities before their owner will be held liable. So in Bates v. Dresser 45*
it was held that a fraud which was an absolute novelty and against which
directors cannot reasonably be expected to guard will not subject them to
liability.
While a mere rumor communicated to a director by the president of
another corporation that an officer (not naming him) of the bank is fre
quenting bucket shops and living a fast life will not suffice to charge a
director with the peculations of a bookkeeper, yet where the president, who
practically manages the institution, is warned of this surreptitious conduct
on the part of the officer he owes the embarrassing duty to investigate and
will be charged with knowledge of everything to which the unfortunate
inquiry would have led.48
In Prescott v. Haughey 47 it was said concerning the deceitful conduct by
directors that “ the settled doctrine of the law is, that if, in the pretended
performance of duties imposed upon them by law, the directors of a bank
use their official station to make false representations, which are believed
and acted upon by third parties, they are liable to respond for the injury
40 Id. at 1013. To which may be added the leading cases of Briggs v . Spaulding, 141
U. S. 132 (1891) ; Gibbons v . Anderson, 80 Fed. 345 (C. C. W . D. Mich. 1897) ; Martin v .
Webb, 110 U. S. 7 (1884) ; Warren v . Penoyer, 91 Fed. 587 (C. C. A. 2d, 1898) ; Cockrill v. Cooper, 86 Fed. 7 (C. C. A . 8th, 1898) ; Mason v . Moore, 73 Ohio St. 225, 76 N. E.
932 (19 0 6) ; and Gallin v . National City Bank, 152 Misc. 679, 273 N. Y. Supp. 87 (1 9 3 4 ),
where the Rankin case is cited and quoted from.
41 W illiam s v . Brady, 221 Fed. 118, (D. N. J. 1915) ; Rankin v . Cooper, 149 Fed. 1010
(C. C. W . D. Ark. 1907) ; Warren v . Robinson, 25 Utah 205, 70 Pac. 989 (1 9 0 2 ).
42 Rankin v . Cooper, 149 Fed. 1010 (C. C. W . D. Ark. 1 9 0 7 ).
43 Briggs v . Spaulding, 141 U. S. 132 ( 1 8 9 1 ) ; Rankin v . Cooper, 149 Fed. 1010
(C. C. W . D. Ark. 1907) ; Gibbons v . Anderson, 80 Fed. 345 (C. C. W . D. Mich. 1899) ;
Hanna v . People’ s National Bank, 35 Misc. 517, 71 N. Y. Supp. 1076 (1 9 0 1 ), reversed on
other grounds, 76 App. Div. 224, 78 N. Y . Supp. 516 (1 9 0 2 ).
44 In Bates v . Dresser, 231 U. S. 524 (1 9 2 0 ).
45 Ibid,
44 Dresser v. Bates, 250 Fed. 525 (C. C. A. 1st, 1 9 1 8 ), affirmed (except as to a question
of interest) 251 U. S. 524 (1 9 2 0 ).
« 65 Fed. 653 (C. C. D. Ind. 1 89 5 ).
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done to the one defrauded thereby, and that liability provided for in the
National Banking Act cannot be deemed to preclude the right to maintain
a common-law action of deceit.”
Statutory Liability.
The duty and civil obligations of directors of national banks are twofold:
(1) Those imposed by the National Bank Act, the charter and by-laws
of the bank; and (2) the common-law duties concurrently arising from the
fiduciary relationship to stockholders, depositors and creditors.48
The National Banking Act 49 lays down the rule and provides the test for
the personal liability of directors: “ I f the directors of any national banking
association shall knowingly violate or knowingly permit any of the officers,
agents or servants of the association to violate any of the provisions of this
chapter, all the rights, privileges, and franchises of the association shall be
thereby forfeited. . . . And in cases of such violation, every director who
participated in or assented to the same shall be held liable in his personal
and individual capacity for all damages which the association, its share
holders or any other person, shall have sustained in consequence of such
violation.”
The act impliedly states, and it is so held, that a director who does not
actively or passively participate in the unlawful acts or omissions of his
codirectors is not responsible.50 And to justify recovery for violation of
statutory duty in effect, an intentional violation must be shown.51
The damages recoverable are not penal but remedial, and represent in
demnification to the bank for established loss, and such loss must fairly be
shown to be the proximate result of an established breach of duty of the
director charged. The director’s statutory liability may be either joint or
several, and the absence of improper motive or of any desire for personal
profit is no defense to a director charged with statutory violation.52*
In Yates v. Jones National B a n k 53 this comparison appears: “ In other
words, as the statute [12 U. S. C. A. § 93, 1927] does not relieve the directors
from the common-law duty to be honest and diligent, the oath exacted [that he
will, so far as the duty devolves on him, diligently and honestly administer the
affairs of such association, and will not knowingly violate or willingly permit
to be violated, any of the provisions of this title] responds to such require
ments. But as, on the other hand, the statute imposes certain express duties
and makes a knowing violation of such commands the test of civil liability,
the oath in this regard also conforms to the requirements of the statute by
the promise not to knowingly ‘ violate, or willingly permit to be violated, any
of the provisions of this title.’ ” 54
48 Gallin v . National City Bank, 152 Misc. 679, 273 N. Y. Supp. 87 (1 9 3 4 ).
49 R e v . S t a t . § 5239 (1 8 6 4 ), 12 U. S. C. A. § 93 (1 9 2 7 ).
“ Warren v . Penoyer, 91 Fed. 587 (C. C. A . 2nd, 1 8 9 8 ). Thus leave of absence for any
extended time may be granted by the board to a director in case of his illness, and if
frauds are committed during his absence and without his knowledge whereby the bank
suffers loss, he is not personally liable. Briggs v . Spaulding, 141 U. S. 132 (1 8 9 1 ).
51 Yates v . Jones National Bank, 206 U. S. 158 (19 0 7) ; Thomas v . Taylor, 224 U. S.
73 (1 9 1 2 ) ; Bowerman v . Hamner, 250 U. S. 504 (1919) ; Gamble v . Brown, 29 F. (2d)
366 (C. C. A . 4th , 1 9 2 8 ).
“ Gallin v . National Bank, 152 Misc. 679, 273 N. Y. Supp. 87 ( 1 9 3 4 ) ; Corsicana
National Bank of Corsicana v . Johnson, 251 U. S. 68 (1919) ; Ringeon v . Albinson,
35 F. (2d) 753 (D . Minn. 1 9 2 9 ).
“ 206 U. S. 158 (1 9 0 7 ).
54 Id . at 178.
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Common-Law Duty.
The provisions of the National Banking Act defining the duties of the
directors of such banks do not relieve them from their common-law liability
for a failure to discharge their trust diligently and honestly.55
In Gallin v. National City Bank 56 (wherein is contained a generous and
lucid narration of the statutory and common-law duties of directors of
national banks) Judge Dore had this to say: “ The measure of duty and the
degree of care required of national bank directors in the performance of
their common-law obligation is that which ordinarily prudent and diligent
men would exercise under the same or similar circumstances, and, in deter
mining that, the restrictions of the statute and the usage of national banking
business must be taken into account. The question of negligence is ultimately
one of fact to be determined under all the circumstances in each particular
case. The directors’ common-law liability may be either joint or several,
depending upon the circumstances and the character of the negligence,
whether by them as individuals or as a board, and the loss claimed must be
established as proximately resulting from the act or failure to act of the
director charged.” 57
Liability for False Reports.
Every national bank is compelled to “ make to the Comptroller of the
Currency not less than three reports during each year . . . verified by the
oath or affirmation of the president or cashier . . . and attested by the
signature of at least three directors.” 58 The reports show the financial
condition of the bank and must be published in a newspaper of the place
where the bank is located. The directors by attesting the reports certify
that the statements in them are absolutely true.59
The directors are liable for all damages sustained by the bank, its share
holders, or any other person, in consequence of a false and fraudulent report
knowingly made or knowingly permitted by them to be made.*80 And their
liability is governed exclusively by the federal statute, as distinguished from
the common law.81

“ Allen v . Luke, 163 Fed. 1018 (D . Mass. 1908).
“ 152 Mise. 679, 273 N. Y. Supp. 87 (1 9 3 4 ).
57 Id . at 95, citin g: 1 M i t c h i e , B a n k s and B a n k in g , §§ 34, 135 (19 3 1) ; Briggs v.
Spaulding, 141 U. S. 132 (1890) ; Ringeon v. Albinson, 35 F. (2d) 753 (D. Minn. 1929) ;
First National Bank of Fairbanks v . Noyes, 257 Fed. 593 (C. C. A. 9th, 1919) ; Cory Mann
George Corporation v . Old, 23 F. (2d) 803 (C. C. A. 4th, 1928) ; McRoberts v . Spauld
ing, 32 F. (2d) 315 (S. D. Iowa 1929) ; Burekhardt v . Northwestern National Bank,
38 F. (2d) 568 (C. C. A. 9th, 1930) ; and Rankin v . Cooper, 149 Fed. 1010 (C. C. W . D.
Ark. 1 9 0 7 ).
“ R ev . S t a t . § 5211 (1 8 7 7 ), 12 U. S. C. A. § 161 (1 9 2 7 ).
M The word “ attest ” as used in the above section is not used merely in the sense
of witnessing the signature of the president or cashier, but rather in the sense of cer
tifying to the correctness of the report. Gerner v . Mosher, 58 Neb. 135, 78 N. W . 384,
46 L. R. A . 244 (1 8 9 9 ).
80 l'a tes v. Jones National Bank, 2 06 U. S. 158 (1907) ; Stuart v . Robertson, 118 Okla.
259, 248 Pac. 617 (1926) ; Chesborough v. Woodworth, 244 U. S. 72 (1917) ; Taylor v.
Thomas, 124 App. Div. 53, 108 N. Y. Supp. 454 (1908) ; Seale v . Baker, 70 Tex. 283,
7 S. W . 742, 8 Am. St. Rep. 592 (18 8 6) ; McDonald v. De Fremery, 168 Cal. 189, 142 Pac.
73 (1 9 1 4 ).
81 R e v . S t a t . § 5239 (1 8 6 4 ), 12 U. S. C. A. § 93 (1 9 2 7 ). See, Bailey v . Union National
Bank of Knoxville, 159 Tenn. 659, 21 S. W . (2d) 393, 66 A. L. R. 1447 (19 2 9) ; Yates v.
Jones National Bank, 206 U. S. 158 (1 9 0 7 ). C f. W illiams v . Brady, 232 Fed. 740
(D. N. J. 191 6 ).
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Yates v. Jones National Bank 62 is a leading case on this subject. An
attempt was there made to charge the directors of a national bank with
liability for false representations as to the bank’s condition. The Supreme
Court held that directors of a national bank who merely negligently partici
pated in or assented to the false representations as to the bank’s financial
condition contained in the report to the Comptroller cannot be held civilly
liable to anyone deceived to his injury by such report. Mr. Justice White
speaking for the court in the Yates case, made it emphatically clear that the
exclusive test for such liability was the federal statute which made a know
ing violation a prerequisite to liability.63 Therefore, proof of more than mere
negligence was required,64 an intentional violation of duty being necessary
to justify a recovery under the act,— regardless of what the liability of
directors might have been at common law.65
And in Bailey v. Babcock66 the court said: “ It is clear, therefore, that
the words of the statute, ‘ knowingly violate, or knowingly permit to be
violated ’, still stand as the test of civil liability. These words are not
obscure or of doubtful meaning, and must be given effect in applying the
statute.” 67
“ There is, however ” ,— observes Zollman— “ an intentional violation when
a director deliberately refuses to examine that which is his duty to examine,
or to do any act which it is his duty to perform, or when through gross
negligence he permits fraudulent statements concerning the condition of the
bank to be published.” 68
The attestation is an individual act ofi the particular director, and the
report itself is not such a corporate act as must be performed by all the
directors or by the directors acting as a board. A director, however, need
not necessarily attest the false report in order to be liable. The attestation
and publication is not the underlying wrong. I f he approves (for example)
of the continued practice of carrying worthless paper on the books as assets
in amounts sufficient to affect the standing of the book, he becomes re
sponsible for the reports which are merely summaries from the books. He
is bound to know (under the prevailing practice) that such worthless paper
will become an element of the report.68
Liability for Excessive Loans.
A federal statute provides that “ the total obligations to any national
banking association of any person, copartnership, association, or corpora
tion shall at no time exceed 10 per centum of the amount of the capital
stock of such association actually paid in and unimpaired and 10 per centum
of its unimpaired surplus fund.” 70 The National Banking Act provides
further that “ if the directors of any national banking association shall
knowingly violate, or knowingly permit any of its officers, agents or servants*8
9
5
4
“ 206 U. S. 158 (1 9 0 7 ).
“ R e v . S t a t . § 5239 ( 1 8 6 4 ), 12 U. S. C. A . § 93 (1 9 2 7 ).
84 See, First National Bank of Fairbanks v . Noyes, 257 Fed. 593 (C. C. A. 9th, 1919).
85 Bowerman v . Hamncr, 250 U. S. 504 (1919) ; Chesbrough v. Woodworth, 244 U. S.
72 (1 9 1 7 ).
66 241 Fed. 501 (W . D. Pa. 191 5 ).
« Id . at 509.
881 Z o l l m a n , B a n k s and B a n k in g 423 (1 9 3 6 ), citing Grandprey v . Bennett, 41 S. D.
619, 172 N. W . 514 (1919) ; and Houston v . Thornton, 122 N. C. 365, 29 S. E. 827, 65 Am.
St. Rep. 699 (1 8 9 8 ).
89 Chesbrough v . W oodworth, 244 U. S. 7i2 (1 9 1 7 ).
™ R e v . S t a t . § 5200 (1 9 0 6 ), 12 U. S. C. A. § 84 (1 9 2 7 ).
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of the association to violate any of the provisions of this chapter [hence the
above statute], all the rights, privileges, and franchises . . . shall be for
feited . . . and in cases of such violation, every director who participated
in or assented to the same shall be held liable in his personal and individual
capacity for all damages which the association, its shareholders, or any other
person, shall have sustained . .
71
Therefore, directors of a national bank who make or assent to the making
of a loan to any one person of a sum exceeding one-tenth of the capital stock
of the bank, became personally and individually liable for all loss sustained
thereby.72 Unless, however, the director has knowledge of the loan or
knowledge of facts putting him on inquiry, he is not liable for the resulting
loss.73
In McRoberts v. Spaulding,7* the directors were held not personally liable,
where loans to a husband and his wife together exceeded the limit of $20,000
(capital stock being $100,000 and the surplus $100,000), the loans to each
did not exceed $20,000, and the loans to the wife were made in good faith
upon her security.
Directors of a national bank participating in a loan in excess of the
amount permitted are liable, according to Gamble v. Brown ,75 for loss re
sulting in such a transaction irrespective of the supposed value of the
security at the time of making the loan; 76 or, as it was held in Corsicana
National Bank v. Johnson,77 irrespective of the supposed financial and
personal standing of the borrower, the statutory limit being imposed for the
very purpose of preventing undue reliance on such financial standing.
The liability of the directors accrues when the bank parts with the money
and is not affected by subsequent events, such as the continuing solvency
of the bank, and is for all the damages suffered thereby.78*
Witters v. Sowles 78 lays down a qualification to what has been said and
states that a director who obtains the excess loan for himself does not
“ participate” in it within the meaning of the National Bank Act and is
liable simply as a debtor to the bank.
The entire sum loaned, plus interest and less salvage should be treated
as the damages sustained by a national bank through a director’s knowing
71 R e v . S t a t . § 5239 (1 8 6 4 ), 12 U. S. C. A . § 93 (1 9 2 7 ).
78 W itters v. Sowles, 31 Fed. 1 (C. C. D. V t. 1887) ; Rankin v . Cooper, 149 Fed. 1010
(C. C. W . D. Ark. 1907) ; Stewart v . National Union Bank, Fed. Cas. No. 13, 435 (C. C. D.
Md. 1869) ; Shoemaker v . National Mechanics’ Bank, Fed. Cas. No. 12,801 (C. C. D. Md.
1 8 6 9 ), Corsicana National Bank v . Johnson, 251 U. S. 68 (1919) ; McRoberts v . Spauld
ing, 32 F. (2d) 315 (S. D. Iowa 1929) ; Stephens v. Overstolz, 43 Fed. 771 (C. C. E. D.
Mo. 1890) ; Gamble v . Brown, 29 F. (2d) 366 (C. C. A. 4th, 1 9 2 8 ), certio ra ri denied
279 U. S. 839 (19 2 9) ; Anderson v . Akers, 7 F. Supp. 924 (W . D. K y. 1 9 3 4 ), rehear
ing denied 9 F. Supp. 151 (1 9 3 4 ), supplemented, 11 F. Supp. 9 (1935) ; McQueen v.
First National Bank of Mesa City, 36 Ariz. 74, 2 82 Pac. 273 (19 2 9) ; Payne v. Ostrus,
50 F. (2d) 1039 (C. C. A. 8th, 1 9 3 1 ).
78 McRoberts v . Spaulding, 32 F. (2d) 315 (S. D. Iowa 1 9 2 9 ). Thus in Gamble v .
Brown, 29 F. (2d) 366, 376 (C. C. A. 4th, 1928) certiora ri denied 279 U. S. 839 (1 9 2 9 ),
a bank director without knowledge that the loan was in excess of 10 per cent of the
capital and surplus of the national bank was held not liable to the bank for resulting loss
because “ the National Banking Act . . . expressly provides that only those who know
ingly participate are liable ” .
11 32 F. (2d) 315 (S. D. Iowa 192 9 ).
75 29 F. (2d) 366 (C. C. A. 4th, 1 9 2 8 ), certiorari denied 279 U. S. 839 (1 9 2 9 ).
78 See also, Corsicana National Bank v. Johnson, 251 U. S. 68 (1 9 1 9 ).
77 251 U. S. 68 (1 9 1 9 ).
781 Z o l l m a n , B a n k s a n d B a n k in g 426 (1 9 3 6 ), c itin g m any cases.
78 31 Fed. 1 (C. C. D. V t. 1 8 8 7 ).
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participation in or assent to an excessive loan, and not merely the excess
above what lawfully might have been loaned, where the entire excess loan
formed but a single transaction.80
The recent case of Anderson v. Akers 81 involves the directors’ liability
for making excessive loans and should not be overlooked by one interested
in this phase. There it was held that questions as to the excessive character
of a loan by a national bank, and as to the original amount of such excess,
must be determined as of the time when the loan was made without regard
to the amount remaining due when the receiver took charge of the bank, and
depends on the question whether, just prior to its making the amount of
existing obligations of the borrower to the bank was such that the making of
the loan caused the total of obligations to exceed the statutory maximum
not theretofore exceeded, or increased the excessiveness of the total of such
obligations which was already excessive before, as respects the liability of
directors for permitting the loan.
The comparatively recent case of Payne v. Ostrus 82 also contains an
excellent treatise of the liability of national bank directors for excessive
loans. Several important legal propositions were laid down by the court in
this case. There a suit was brought in equity by the receiver of an insolvent
national bank seeking to enforce the statutory liability of the defendant
directors in making and approving excessive loans. The court reiterated
the rule, that the act of violation must be intentional, as distinguished
from one of mere negligence.83 It then went on to say that the taking
(by a national bank) of renewal notes for loans, which, though not excessive
when made, became so by reason of the fact that the reduction of the bank’s
surplus had reduced the loan limit, did not impose the statutory liability on
the directors “ in the absence of exceptional circumstances and a course of
conduct pointing unavoidably to a deliberate purpose to evade the law.” 84
An inadvertent excess of $55.00 over a loan limit of $4,500 was held not such
a substantial violation of the provisions of the National Bank Act as would
impose liability on assenting directors.85
Liability for Declaring Dividends.
Cases, particularly those in this country involving the question of the
liability of directors for wrongful declaration and payment of dividends,
turn chiefly upon the construction and effect of statutory provisions relating
to such liability. However, apart from express statutory provisions, it
appears that directors may (under certain conditions) be held liable for
such wrongful acts, on the ground of negligence or breach of trust. It has
been held that when directors declare a dividend in good faith and without
negligence, they are not to be held liable merely because the dividend turns
out to have impaired the capital stock; but that they cannot escape liability
when they are in actual charge of the business, and know or ought to have

80 Corsicana National Bank v . Johnson, 251 U. S. 68 (1 9 1 9 )!
81 7 F. Supp. 924 (W . D. K y. 1 9 3 4 ), rehearing denied 9 F. Supp. 151 (1 9 3 4 ), supple
mented 11 F. Supp. 9 (1 9 3 5 ).
82 50 F. (2d) 1039 (C. C. A . 8th, 1 9 3 1 ), 77 A . L. R. 531.
83 For annotation of this question, see Note 77 A . L. R. 543 (1 9 3 2 ).
84 Id . at 537.
85 The instant case exposes some nice statements regarding the application of state
statutes of limitations, liability of directors for negligence, and as to time when cause
of action arises.
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known the dividend which they declared had not been earned.86* In Boyd v.
Schneider 87 it was held that directors of a national bank are answerable
to depositors for dividends declared and paid out of capital stock during
their terms of office. The bill showed that the directors had knowledge of
the facts.
Where directors, therefore, declare a dividend merely because of bad
judgment, acting in good faith under a mistaken belief that a fund exists
from which a dividend may be declared, and there is no fraud, they are not
personally liable; 88 and in a suit by a receiver of a national bank against
the directors to recover for loss to the bank, on the ground of unlawful or
wrongful payment of dividends in violation of the federal statute pro
hibiting dividends to a greater amount than the net profits after deducting
losses and bad debts,89 it was held in Witters v. Sowles,90*that the directors
were not liable merely for exercising bad judgment as to the value of the
assets at the time dividends were declared (including debts which turned
out to be bad) if they acted in good faith.
And to the effect that the liability of directors of a national bank for
declaring dividends out of capital is not an absolute one, regardless of any
question of good faith, diligence, or knowledge on their part that the divi
dends declared may impair the bank’s capital, is Williams v. Spensley.81
In that case the directors were held not liable for dividends voted out of
capital, it being found that they did not knowingly violate or permit viola
tion of any provision of the National Banking Act and that each of them as
a director exercised ordinary care and prudence in their administration of
the affairs of the bank.
The liability of a director of a national bank for the alleged wrongful
declaration of a dividend was denied in First National Bank v. N oyes 92
on the ground largely that the dividend was one in form only, in other
words, a bookkeeping transaction for the purpose of closing up a branch
bank pursuant to directions from the Comptroller of the Currency, the
dividends being immediately transferred to the bank by the stockholders
receiving them.
Liability of Directors for Ultra Vires Acts.
The directors of a national bank become personally liable to the bank (or
its receiver) for losses caused by their use of its funds for unauthorized
purposes.93 But it must not be forgotten that the National Banking Act
requires intentional participation or assent to such acts. And in the leading
case of Anderson v. Akers,9* it was reiterated that the directors of a national
bank are bound to know its powers as respects their liability for damages
resulting from the ultra vires acts of the bank. If, however, the directors
86
See, Note 55 A . L. R. 8, 73 (1 9 2 8 ). To the effect that directors are not criminally
liable for declaring a dividend in the absence of net profits to pay it, is U. S. v. Britton,
10S U. S. 199 (1 8 8 3 ).
131 Fed. 223 (C. C. A. 7th, 1904).
88 See, Blythe v . Enslen, 209 Ala. 96, 95 So. 479 (1922) ; and McDonald v. W illiam s,
174 U. S. 397 (1 8 9 9 ).
®>RKv. St a t . § 5204 (1 8 6 4 ), 12 U. S. C. A. § 56 (1 9 2 7 ).
M31 Fed. 1 (C. C. D. V t. 1 8 8 7 ).
01 251 Fed. 58 (C. C. A . 7th, 1 9 1 7 ).
92 257 Fed. 593 (C. C. A . 9th, 191 9 ).
“3 Cooper v . H ill, 94 Fed. 582 (C. C. A. 8th, 189 9 ).
M 7 F. Supp. 924 (W . D. Ky. 1 9 3 4 ), rehearing denied 9 F. Supp. 151 (1 0 3 4 ), sup
plemented, 11 F. Supp. 9 (1 9 3 5 ).
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are of unsound mind during the entire period of directorship they are not
liable for losses due to such ultra vires acts, because they could not know
ingly assent or participate in such acts.05
In the Anderson case it appeared that the bank had made substantial
loans to a manufacturing company which was later adjudicated a bankrupt.
In an effort to retrieve its loss the bank purchased the controlling interest
of the company and operated the business itself. This involved additional
losses. The directors had knowledge of the losses sustained by such opera
tion but made no effort to terminate it. The court said: “ Under these
circumstances, I [Judge Tuttle] cannot avoid the conclusion that the acts of
the bank . . . were beyond the scope of its powers as prescribed by the pro
visions of the National Banking Act and ultra vires.” 96 The assenting
directors were held liable for damages resulting from their directorship,
such damages consisting of the net outlay made by the bank in operating
such a business.
Actions to Enforce Liability.
Jurisdiction.
Where the liability of a director of a national bank is involved, a federal
question is necessarily presented of which the federal courts have jurisdiction
aside from any diversity of citizenship.*9
*97 It does not follow, however, that
4
because the National Bank Act 08 confers jurisdiction on the courts of the
United States for violations of those provisions, that such actions can only
be brought in the courts of the United States.99 On the contrary, the liability
of directors for violations of the National Banking Act may be enforced by
the state courts.100
Nature of Remedy.
Suit against directors to recover for losses caused by violations of the
National Banking Act may be brought in equity or at law, according to the
nature of the issues involved.101 The inherent right to sue directors in equity
when the remedy at law is not adequate is universally admitted. The office
and functions of directors are so much akin to those of trustees that in many
cases no substantial reason can be given for exempting directors from the
same degree of control which equity exercises over trustees.102 The case for
equitable cognizance is particularly strong where the transactions are com
plicated,103 or where the suit is against a large number of directors or
where a multiplicity of suits may be avoided.104
05 Ibid.
x 7 F. Supp. 924, 935 (W . D. Ky. 1 9 3 4 ), citing First National Bank v . Converse, 200
U. S. 425 (1906) ; Coekrill v . Abeles, 86 Fed. 505 (C. C. A. 8th, 1898) ; Cooper v. Hill,
94 Fed. 5 82 (C. C. A. 8th, 1899) ; W illiam s v . Merchants’ National Bank, 42 F. (2d)
243 (D . Minn. 1930) ; In re Kentucky Wagon Manufacturing Company, 3 F. Supp. 958

(W . D. K y. 1 9 3 2 ).
97 Chesbrough v. W oodworth, 244 U. S. 72 (1 9 1 7 ).
M R e v . S t a t . § 5239 (1 8 6 4 ), 12 U. S. C. A. § 93 (1 9 2 7 ).
99 Yates v . Jones National Bank, 206 U. S. 158 (1 9 0 7 ).
100 7 C. J. § 684, c itin g c a s e s ; an d 7 M i t c h i e , 138 (1 9 3 1 ).
1X11 Coekrill v. Cooper, 86 Fed. 7 (C. C. A. 8th, 1898) ; National Bank of Commerce v.
W ade, 84 Fed. 10 (C. C. A. 9th, 1897) ; W elles v . Graves, 41 Fed. 459 (C. C. A . 8th,
1890) ; Cooper v . Hill, 94 Fed. 582 (C. C. A. 8th, 1899) ; Stephens v. Overstolz, 43 Fed.
771 (C. C. E. D. Mo. 1 8 9 0 ).
™ Coekrill v . Cooper, 8 6 Fed. 7 (C. C. A . 8th, 1 8 9 8 ).
103 National Bank of Commerce v. Wade, 84 Fed. 10 (C. C. D. Wash. 1897).
W* Hughes V. Reed, 4 6 F. (2d) 435 (C. C. A. 10th, 1 9 3 1 ).
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In event there are numerous defendants the suit may be maintained in
equity,105* in which case the bill, seeking to enforce directors’ liability for
excessive loans, should show clearly whether the defendant is charged with
liability for the whole loan or only for the excess, or for a portion of such
loan.108 The pleading should allege the wrong, when it has been committed,
and the loss occasioned thereby. As was cleverly said in Hughes v. R e e d :107
“ The pleader has shot at the covey with a shotgun; he should aim at a
particular bird with a rifle.”
Statute of Limitations.
The question as to the applicability of state statutes of limitations often
becomes important in enforcing the liability of directors of national banks.
According to the early case of Welles v. Graves ,108 a state statute of limita
tions does not apply to an action against directors of a national bank. The
later cases have been to the contrary, however. Thus, in Curtis v. Connly,109
a bill was brought by a receiver of a national bank to recover from former
directors of the bank for losses sustained by it because of dividends paid out
of capital and improper loans. Six of the directors left office more than six
years before suit was instituted. The bill was dismissed on the ground that
the statute of limitations of the state (Rhode Island) barred recovery.1101
*
The late great Mr. Justice Holmes speaking for the court, frankly said:
“ We see no reason why the statute should not apply.”
Again in Corsicana National Bank v. Johnson111 an action against a
director of a national bank for damages resulting from an excessive loan
was held barred by a state (Texas) statute of limitations.
The case of McNair v. Burt et al.11? was a suit by the receiver of an
insolvent national bank against its former directors for losses sustained
by the bank because of dividends paid out of the capital assets and improvi
dent and excessive loans. This helpful language was used: “ A s this is a
case which could have been brought in an action at law, the jurisdiction at
law and in equity is concurrent. In such case of concurrent jurisdiction,
the equity court does not enforce the doctrine of laches, but instead is
bound by the statute of limitations which governs in actions at law. . . .
There is no applicable Federal statute of limitations, and therefore the
appropriate State statute on that subject governs.” 113
W . V. O’C. Jr.

105 Adams v . Clark, 22 F. (2d) 957 (C. C. A . 9th, 1 9 2 7 ).
1W>Curtis v . Metcalf, 265 Fed. 293 (D. R. I. 1918).
107 46 F. (2d) 435, 437 (C. C. A . 10th, 193 1 ).
108 41 Fed. 459 (C. C. N. D. Iowa 1 8 9 0 ).
108 257 D. S. 260, 262 (1 9 2 1 ).
110 Observe, McClaine v . Rankin, 197 U. S. 154. 158 (1905) involving statutory lia
bility of a national bank stockholder where Mr. Chief Justice Fuller said : “ It is con
ceded that, in the absence of any provision of the act of Congress creating the liability
fixing a limitation of time for commencing actions to enforce it, the statute of lim ita
tions of the particular State is applicable.”
111 251 U. S. 68 (1 9 1 9 ). C f. Coekrill v . Cooper, 86 Fed. 7 (C. C. A. 8th, 1898) ; National
Bank of Commerce v . W ade, 84 Fed. 10 (C. C. E>. Wash. 1 8 9 7 ).
118 68 F. (2d) 814 (C. C. A. 5th, 1 93 4 ).
118 Id. at 815. See also, Metropolitan National Bank v . St. Louis Dispatch Co., 149
U. S. 436 (1 8 9 3 ). The Statute of Limitations was held not to apply under the excep
tional circumstances extant in Cooper v . H ill, 94 Fed. 582 (C. C. A . 8th, 1 8 9 9 ), cir
cumstances under which a court of equity will permit a suit to be maintained notwith
standing the statute. See also, Rankin v . Cooper, 149 Fed. 1010 (C. C. W . D. Ark. 190 7 ).
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C O N S T IT U T IO N A L L A W — Railroad Retirement Acts.
The recent decision in the District Court of the United States for the
District of Columbia 1 enjoining enforcement of the Railroad Retirement
A c t 2 and the collection of taxes under an allegedly concomitant “ tax act ” ,3
raises several interesting questions in the field of Constitutional law, at
least one of which is entirely novel.
I. Resume of Legislation
On June 27, 1934 the original Railroad Retirement Act 4 was approved
by President Roosevelt. Briefly, the purpose of the act was “ to provide a
retirement system for railroad employees, to provide unemployment relief,
and for other purposes ”.5 The act provided for the establishment of a
pension system,6 with compulsory retirement provisions,7 covering all car
riers subject to the Interstate Commerce Act.8 The fund from which pen
sions were to be paid was to be accumulated by enforced payments from
carriers and their employees.9 All persons who were, within one year prior
to the enactment of this law, in the service of any carrier were eligible.to
receive the annuities provided by the act.10 The compulsory retirement age
was set at seventy years, with an alternative provision for voluntary re
tirement at sixty-five.11
This act was held unconstitutional by the Supreme Court in the case of
The Railroad Retirement Board v. Alton R. R. Co.,12 on the grounds (1) that
it involved a denial of due process of la ^ ,13 and (2) that it transcended the
limits of the Federal power to regulate interstate commerce,14* and (3) that
the act was grounded primarily upon the regulatory power of Congress over
interstate commerce.13 The form of regulation therein prescribed consisted
in the retirement of superannuated employees from active service in the
interest of increased efficiency and greater safety.16 The Court held that
the essential fallacy in this aspect of the plan lay in the lack of factual
data to connect the end desired with the means proposed. “ In final analysis,
the petitioner’s sole reliance is the thesis that efficiency depends upon
morale, and morale in turn upon the assurance of security for the worker’s
old age. . . . Can it fairly be said that the power of Congress to regulate
interstate commerce extends to the prescription of any or all of these things
[provision for free medical attendance and nursing, etc.] ? Is it not apparent

1 The Alton R. R. Co. v . Railroad Retirement Board, Equity No. 60,397, U. S. Dist.
Ct. (D . C. 1 9 3 6 ).
3 49 S t a t . 967, 45 U. S. C. A. §§ 215-228 (1 9 3 5 ).
“ 49 S t a t . 974, 45 U. S. C. A. §§ 241-253 (1 9 3 5 ). Popular title : “ Carrier and Employee
Tax A ct.”
‘ 48 S t a t . 1283, 45 U. S. C. A . $§ 201-214 (1 9 3 4 ).
“ 48 S t a t . 1284, 45 U. S. C. A. § 202 (1 9 3 4 ).
•48 S t a t . 1284, 45 U. S. C. A . § 203 (1 9 3 4 ).
1 48 S t a t . 1285, 45 U. S. C. A . § 204 (1 9 3 4 ).
“ 48 S t a t . 1283, 45 U. S. C. A . § 201 (1 9 3 4 ).
“ 48 S t a t . 1285, 45 U. S. C. A . 5 205 (1 9 3 4 ).
10 48 S t a t . 1283, 45 U. S. C. A. § 201 (1 9 3 4 ).
“ 48 S t a t . 1285, 45 U. S. C. A . § 204 (1 9 3 4 ).
“ 295 U. S. 330 (1 9 3 5 ).
“ 295 U. S. 330, 347, 362-374 (1 9 3 5 ).
“ 295 U. S. 330, 348-361 (1 9 3 5 ).
“ 48 S t a t . 1284, 45 U. S. C. A . § 202 (1 9 3 4 ).
“ 48 S t a t . 1284, 45 U. S. C. A . § 202 (1 9 3 4 ).
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that they are really and essentially related solely to the social welfare of
the worker, and therefore remote from any regulation of commerce as such?
We think the answer is plain. These matters obviously lie outside the orbit
of Congressional power.” 17
On the point of due process, the Court found that the concept which
regarded all the carriers, solvent and insolvent alike, as a single employer
and required the pooling of their contributions, operated unfairly against
many of them because of such important factors as discrepancies in age
and length of service of the employees of the several roads.18 It held further
that from the point of view of the employee the classifications upon which
the annuities were based were unrelated to the avowed purposes of the
legislation.19 This resulted from the provision in the law extending its
benefits indiscriminately to employees who were within one year prior to
enactment of the law in the service of any carrier, regardless of subsequent
continuation in that service.20 Mr. Justice Hughes, in a vigorous dissent,
held that the violations of due process could be remedied without complete
destruction of the act, which, in its essential features, could be sustained as
a valid exercise of the interstate commerce power of Congress. “ The gravest
aspect of the decision is that it does not rest simply upon a condemnation
of particular features of the Railroad Retirement Act, but denies to Con
gress the power to pass any compulsory pension act for Railroad employees.
If the opinion were limited to the particular provisions of the Act which
the majority found to be objectionable and not separable, the Congress would
be free to overcome the objections by a new statute. Classes of persons
held to be improperly brought within the range of the Act could be eliminated.
Criticisms of the basis of payments, of the conditions prescribed for the
receipt of benefits, and of the requirements of contributions, could be met.
. . . But after discussing these matters, the majority finally raise a barrier
against all legislative action of this nature by declaring that the subject
matter itself lies beyond the reach of the Congressional authority to regu
late interstate commerce.” 21
Taking to heart the statement of the Chief Justice, Congress, within a
year after the decision in Alton R. R. Co. v. Railroad Retirement Board,
erected a retirement system which was not a “ compulsory pension act ” .22
Daring to venture into an untried field, often suggested but never before
put into practical effect, the 74th Congress passed two independent acts to
accomplish its purpose.23 The first of these acts merely established an
annuity retirement system,24 the retirement being voluntary with the em
ployee of the carrier and the payment of the annuity hinging upon the
exercise of this volition.25 The money for the payment of these annuities
“ shall be paid out of any money in the Treasury which may be appro
priated for that purpose ”.26 The Act establishes a Retirement Board upon

" 2 9 5 U. S. 330, 368 (1 9 3 5 ).
13 295 U. S. 330, 357-367, particularly 360 (1 9 3 5 ).
a 295 U. S. 330, 362-374, particularly 373-374 (1 9 3 5 ).
“ 48 S t a t . 12S3, 45 D. S. C. A. § 201 (1 9 3 4 ).
21295 U. S. 330, 374-375 (1 9 3 5 ).
22 49 S t a t . 967, 45 U. S. C. A . $§ 215-228 (1 9 3 5 ).
23 49 S t a t . 967, 45 U. S. C. A. §§ 215-228 (1935) ; 49 S t a t . 974. 45 U. S. C. A. §§ 241-253
(1 9 3 5 ).
** 49
S t a t . 968, 45 U. S. C. A. §§ 216-219 (1 9 3 5 ).
25 49
S t a t . 968, 45 U. S. C. A . §§ 216-217 (1 9 3 5 ).
26 49
S t a t . 969, 45 U. S. C. A. § 217 (1 9 3 5 ).
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whom devolves responsibility for administration of the Act.2
27 By its terms,
5
*4
2
1
this act is a permanent law, and the Board appointed under it is specifically
directed to “ gather, keep, compile, and publish in convenient form such
records and data as may be necessary ” ,28 and to make a special report to
the President not later than four years from the effective date of the
act, incorporating “ specific recommendations for such changes in the re
tirement system here created as shall assure the adequacy of said retire
ment system on the basis of its experience and all information and ex
perience then available ” .29
The second act,30 an extremely brief law, imposes an income tax of
Sh per cent, on the income under $300 per month of all carrier employees,31*
and a pay roll tax, denominated an excise, of 3 i per cent, upon all carriers,
excluding the compensation paid any employee in excess of $300 per month.82
It further imposes a tax of 7 per cent, upon the income of “ employees’
representatives ” , derived from a theoretical evaluation based upon the
income received from their last carrier employment.33 Further, “ The
taxes imposed by this Act shall be collected by the Commissioner of Internal
Revenue and shall be paid into the Treasury of the United States as
internal-revenue receipts ” .34
II. Comparison of 193i and 1935 Acts
The first Retirement A c t 35 was grounded upon the power of the Federal
Government to regulate interstate commerce.36 To avoid the stigma placed
by the Supreme Court upon the original act, that its compulsory retire
ment and annuity provisions bore no reasonable relation to the regulation
of interstate commerce,37 Congress has attempted to create its own railway
annuities system,38 and to finance this system by a separately enacted tax
measure.39 The reason for this departure in legislative method lay in the
hope that the Court, as it often has stated in the past, would refrain from
inquiry into the motives 40 which prompted the passage of each separate act.
Aside from the division of the original act into two statutes, Congress has
partially attempted to meet the major objections advanced against the
original act by the Supreme Court. For example, the majority of the
Court was very critical of the provision in the 1934 act which made eligible
21 49
S t a t .970, 45 U. S. C. A. § 220 (1 9 3 5 ).
28 49
S t a t .970, 45 U. S. C. A. § 220 (1 9 3 5 ).
22 49
S t a t .971, 45 U. S. C. A. § 221 (1 9 3 5 ).
20 49
S t a t .974, 45 U. S. C. A. §§ 241-253 (1 9 3 5 ).
21 49
S t a t .975, 45 U. S. C. A . § 242 (1 9 3 5 ).
22 49
S t a t .9 75, 45 U. S. C. A . § 244 (1 9 3 5 ).
22 49
S t a t .975, 45 U. S. C. A . § 247 (1 9 3 5 ).
24 49 S t a t .976, 45 U . S. C. A. § 248 (1 9 3 5 ) .
25 48 S t a t . 1283, 45 U. S. C. A. §§ 201-214 (1 9 3 4 ).
24 48 S t a t . 1284, 45 U. S. C. A. § 202 (1 9 3 4 ).
27 Railroad Retirement Board v. The Alton R. R. Co., 295 U. S. 330 (1 9 3 5 ).
28 49 S t a t . 967, 45 U. S. C. A. §§ 215-228 (1 9 3 5 ).
39 49 S t a t . 974, 45 U. S. C. A. §§ 241-253 (1 9 3 5 ).
40 License Tax Cases, 5 W all. 462 (1866) ; Veazie Bank v. Fenno, 8 W all. 533 (1869) ;
McCray v . United States, 195 U. S. 27 (1904) ; Flint v . Stone Tracy Co., 220 U. S. 107
(1911) ; United States v . Doremus, 249 U. S. 86 (1919) ; Chicago Board of Trade v.
Olsen, 262 U. S. 1 (19 2 3) ; Arizona V . California, 283 U. S. 423 (1 9 3 1 ). “ If the legisla
tion enacted has some reasonable relation to the exercise of the taxing authority con
ferred by the Constitution, it cannot be invalidated because of the supposed motives
which induced it.” United States v. Doremus, su p ra , at 93.
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for a pension anyone who within the year prior to its enactment had been
employed by a railroad, regardless of later employment within the industry.
With regard to that provision it was held by the Court that “ It is arbitrary
in the last degree to place upon the carriers the burden of gratuities to
thousands who have been unfaithful and for that cause have been separated
from the service, or who have elected to pursue some other calling, or
who have retired from the business, or have been for other reasons lawfully
dismissed ” .41 Under the present Retirement Act, only those actually in the
service of the carriers at the date of its enactment are eligible for annuities.42
Again, the tenor of the opinion of the Court in Railroad Retirement Board
v. The Alton R. R. Co. indicated that as a matter of fact, “ efficiency and
safety ” were not promoted by the compulsory retirement of some of the
most able and efficient of the railroads’ employees upon the sole ground
that they have attained the age of seventy.43 The present act recognizes
this criticism, and makes retirement voluntary with both employee and
carrier, conditioned only by the stipulation that since the employee is still
earning his salary, his annuity shall be reduced in the amount of 1/15 for
every year of continued service after the age of seventy.44
The proviso in the old act which permitted services rendered in the past
to be credited toward future annuities 45 was held to be a deprivation of
property without due process of law because in effect it provided additional
remuneration to employees who were thought to have been fully compensated
at the time the work was done.46 This objection is obviated in the present
Retirement Act by the Federal assumption of the complete obligation of
annuity payments.474
8
On the other hand, many of the provisions to which the Court objected
on the ground of due process are found in the 1935 Act. Among these are
the provisions for pensions at sixty-five for all employees, regardless of
whether or not they remain in carrier service until the age of sixty-five; 43
the 30-year service retirement feature, regardless of age (except that under
the new act an employee must have also passed the age of f if t y ); 49 the taxa
tion of employee representatives; 50 and the fact that in practice it imposes
heavier burdens upon some railroads than upon others.51
It is evident that these provisions were continued under the new legisla
tion because of the belief that constitutional objections would be silenced by
the assumption on the part of the Federal government of the entire cost of

"R a ilr o a d Retirement Board v . The Alton R. R. Co., 295 U. S. 330, 349 (1 9 3 6 ).
"4 9

S t a t . 967, 45 U. S. C. A . § 215 (1 9 3 5 ).

" 2 9 5 U. S. 330, 363-367 (1 9 3 5 ).
44 49 S t a t . 968, 45 U. S. C. A. § 216 (1 9 3 5 ).
45 48 S t a t . 1283, 45 U. S. C. A . §§ 201, 203 (1 9 3 4 ).
"R a ilr o a d
47 49 S t a t .
48 4 8 S t a t .
217 (1 9 3 5 ).
« 48 S t a t .
217 (1 9 3 5 ).
50 48 S t a t .

Retirement Board v . The Alton R. R. Co., 295 U. S. 330, 349-351 (1 9 3 5 ).
969, 45 U. S. C. A. § 217 (1 9 3 5 ).
1283, 45 U. S. C. A . §§ 201, 203 (1934) ; 49 S t a t . 967, 45 U. S. C. A . §§ 215,
1283, 45 U. S. C. A. §§ 201, 203 (1934) ; 49 S t a t . 967, 45 U. S. C. A. §§ 215,
1286, 45 U. S. C. A . § 207 (1934) ; 49 S t a t . 969, 45 U. S. C. A . § 218 (1 9 3 5 ).

81 Cf. Railroad Retirement Board v. The Alton R. R. Co., 295 U. S. 330, 355-360 (1 9 3 5 ),
with Brief for plaintiff, pp. 91-113 and 129-145, The Alton R. R. Co. v . Railroad Retire
ment Board, Equity No. 60, 397, U. S. Dist. Ct. (I>. C. 1936) ; Brief for defendant, pp.
65-68, case supra.
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the annuity plan. As the government points out in its brief in the principal
case, the taxes “ might have [been] imposed on the same groups if the
retirement measure had never been enacted ”.52
III.

Constitutionality of the 1935 Acts

Retirement System .53 Considering the act establishing the retirement
system as an independent statute, it is thought that the plan must be
sustained under the naked money spending power of the Congress.54 It
is perhaps inaccurate to say that this act must be sustained; it would be
more correct to say that no taxpayer can challenge its validity. Who can
be heard to say, after the decision in Massachusetts v. Mellon,55 that he
is deprived of his property without due process of law because railway
employees are paid bounties which are not extended to other classes of
labor? “ His interest in the moneys of the Treasury . . . is shared with
millions of others; is comparatively minute and indeterminable, and the
effect upon future taxation is . . . remote, fluctuating, and uncertain.” 56
As Mr. Justice Story said: “ The objects to which [money] may be appro
priated are no less comprehensive than the payment of the public debt,
providing for the common defense, and the general welfare. The terms
‘ general welfare ’ were doubtless intended to signify more than was ex
pressed or imparted in those which preceded; otherwise numerous exi
gencies would have been left without a provision. The phrase is as compre
hensive as any that could have been used; because it was not fit that the
Constitutional authority of the Union to appropriate its revenues should
have been restricted within narrower limits than the general welfare; and
because this necessarily embraces a vast variety of particulars which are
susceptible neither of specification nor of definition. It is, therefore, of
necessity left to the national legislature to pronounce upon the objects which
concern the general welfare, and for which, under that description, an appro
priation of money is requisite and proper. And there seems no room for
a doubt that whatever concerns the general interests of learning, of agri
culture, of manufactures, and of commerce are within the sphere of the
national councils, so far as regards an application of money. The only
qualification of the generality of the phrase in question which seems to be
admissible is this: that the object to which an appropriation of money is
to be made must be general and not local; its operation extending in fact,
or by possibility, throughout the Union and not being confined to a particular
spot.
“ In regard to the practice of the government, it has been entirely in
conformity to the principles here laid down. Appropriations have never been
limited by Congress to cases falling within the specific powers enumerated
in the Constitution, whether those powers be construed in their broad, or
[heir narrow sense. And in an especial manner appropriations have been

“ Brief for defendant, p. 67, The Alton R. R. Co. v. Railroad Retirement Board, Equity
No. 60,397, U. S. Dist. Ct. (D . C. 193 6 ).
“ 49 S t a t . 967, 45 U. S. C. A . §§ 215-228 (1 9 3 5 ).
“ Massachusetts v. M ellon ; Frothingham v . Mellon, 262 U. S. 447 (1923) ; The Heirs
of Emerson v . Hall, 13 Pet. 409 (1839) ; United States v . Price, 116 U. S. 43 (1885) ;
MeClean v . United States, 2 26 U. S. 374 (1 9 1 2 ). C f. Note (1936) 24 G eo rg eto w n L a w
J o u r n a l 974.
55 262 U. S. 447 (1 9 2 3 ).
“ 262 U. S. 447, 487 (1 9 2 3 ).
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made to aid internal improvements of various sorts, in our roads, our naviga
tion, our streams, and other objects of a national character and importance.
In some cases, not silently, but upon discussion, Congress has gone the
length of making appropriations to aid destitute foreigners, and cities
laboring under severe calamities; as in the relief of the San Domingo
refugees, in 1794, and of the citizens of Venezuela, who suffered from an
earthquake in 1812. An illustration, equally forcible, of a domestic char
acter, is in the bounty given in the cod fisheries, which was strenuously
resisted on constitutional grounds in 1792; but which still maintains its
place in the statute book of the United States.” 57
Though the decision in the Hoosac Mills case was not based upon the
general welfare clause, it is evident from the language used there that the
Supreme Court, as at present constituted, would adopt the Hamilton-Story
view of the general welfare clause, rather than the Madisonian.58 In con
sonance with this view, it would, as a practical matter, be very difficult to
challenge any Federal expenditure upon the ground that it is not “ for the
general welfare ”.59 The Court must have some justiciable case or contro
versy presented for its consideration in order to accept jurisdiction,60 and
it has eliminated from the field of justiciable issues the naked spending
power of the Congress.61
The Tax Act.62 The challenges put forward by the petitioners involving
the validity of the tax act are that it violates the Fifth Amendment because
the tax upon them is “ arbitrary, capricious, and whimsical, and deprives
them of their property without due process of law ”.63 It is further con
tended that the tax is direct, hence falls under the Constitutional inhibition
against direct and capitation taxes.64
The Congressional power of taxation is almost limitless in its choice of
subjects. “ The power of Congress to tax is a very extensive power. It is
given in the Constitution with only one exception and with only two qualifica
tions. Congress cannot tax exports, and it must impose direct taxes by the
rule of apportionment, and indirect taxes by the rule of uniformity. Thus
limited, and thus only, it reaches every subject, and may be exercised at
discretion.” 65
The petitioners maintain that the tax is arbitrary in the selection of its
subjects because it imposes a burden upon a particular group of the labor
class, and upon a particular industry.66 Time and time again the Supreme*8
5
4
3
1
0
8T Cited at Brief for Defendant, p. 55, The Alton R. R. Co. v . Railroad Retirement
Board, Equity No. 60,397, U. S. Dist. Ct. (D. C. 1936) ; 1 S t o r y , C o m m e n t a r ie s (1873
ed.) 694, 703-4.
“ United States V. Butler, 297 U. S. 1, 64-67 (1 9 3 6 ).
69 U. S. C o n s t ., A rt. I l l , § 8, cl. 1.
80 Luther v. Borden, 7 How. 1 (1849) : Mississippi v . Johnson, 4 W all. 475 (18 6 7) ;
Rees v . Watertown, 19 W all. 107 (1873) ; Louisiana v . Texas, 176 U. S. 1 (19 0 0) ;
Muskrat v . United States, 219 U. S. 346 (1911) ; Fairchild V . Hughes, 258 U. S. 126
(1 9 2 2 ).
81 Massachusetts V. M ellon ; Frothingham v. Mellon, 262 U. S. 447 (1 9 2 3 ).
8: 49 S t a t . 974, 45 U. S. C. A. §8 241-253 (1 9 3 5 ).
83 The Alton R. R. Co. v. Railroad Retirement Board, Equity No. 60,397, U. S. Dist.
Ct. (D . C. 1 9 3 6 ), p. 1 of mimeographed opinion.
84 Brief for Plaintiffs, pp. 145-152, The Alton R. R. Co. v. Railroad Retirement Board,
Equity No. 60,397, U. S. Dist. Ct. (D . C. 193 6 ).
85 License Tax Cases, 5 W all. 462, 471 (1866) ; Veazie Bank v. Fenno, 8 W all. 533,
540-1 (1869) ; McCray v . United States, 195 U. S. 27 (1904) ; Flint v. Stone Tracy Co.,
220 U. S. 107, 154 (1 9 1 1 ).
88 See particularly Brief for Plaintiff, pp. 91-113, The Alton R. R. Co. v
. Railroad
Retirement Board. Equity No. 60,397, U. S. Dist. Ct. (D. C. 1936).
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Court has said, as indicated by the quotation above, that it is only infre
quently that it will question the operation of the Congressional taxing power.
“ Except in rare and special instances, the due process of law clause con
tained in the Fifth Amendment is not a limitation upon the taxing power
conferred upon Congress by the Constitution.” 67 Counsel for the Govern
ment in the principal case cite in their brief the case of Heiner v. Donnan 08
as an example of a “ rare and special instance ” of the type referred to by
the Court. In the opinion of the District Court of the United States for the
District of Columbia it was stated by the Court that “ The basis of measure
ment of the amount of the tax upon the carriers does not appear from the
Act, nor why a tax should be levied upon the carriers and their employees
and upon no other class of employers and employees, nor why the amount
of the excise tax should be based upon the amount paid to employees not
in excess of $300.00 per month. * That a federal statute passed under the
taxing power may be so arbitrary and capricious as to cause it to fall before
the due process of the Fifth Amendment is settled.’ Heiner v. Donnan,
285 U. S. [312] 326 ” .«»
In answer to the argument on the point of due process, the Government
cites the foreign-built yacht cases.70 “ In those cases federal taxation was
sustained when imposed upon property that never came within the jurisdic
tion of the United States.” 71 Other cases cited by the Government as
examples of the Court’s failure to question the exercise of the taxing power
are the classic illustrations usually given.72
,T Magnano Co. v . Hamilton, 292 U. S. 40, 44 (1 9 3 4 ).
M 285 U. S. 312 (1 9 3 2 ).
09 The case cited involved the constitutionality of 44 S t a t . 9, 26 U. S. C. A. § 1094 (1 9 2 6 ),
which provided, conclusively and without regard to the facts of a particular case, that
a property transfer made within two years prior to the death of a decedent “ be deemed
and held to have been made in contemplation of death ” , and that a death transfer tax
should accordingly be levied upon such facts. It was held that the tax was arbitrary and
capricious, a violation of due process, primarily because of the conclusive presumption
it created, which in fact could very easily be discriminatory. Secondly it was invali
dated because ‘‘ The statute requires that [the value of the gift] shall be determined
as of the time of the decedent’s death, without regard to the value of the gift when
received. The event upon which the tax is made to depend is not the transfer of the
gift, but the transfer of the estate of the decedent. The tax falls upon the estate and
not upon the gift, and is computed not upon the value of the gift, but, by progressively
graduated percentages, upon the value of the entire estate. It Is so apparent from a
consideration of these features of the statute that Congress could not have had, even
remotely, in mind the imposition of a gift tax, that to construe the provision in ques
tion as imposing such a tax is to disregard the plain language and the plain intent of
the act. For this court to do so would be to enact a law under the pretense of con
struing one. . . .” 285 U. S. 312, 330-331 (1 9 3 2 ). The above language has been quoted
at some length to indicate that the decision seems to be based upon facts essentially
different from the ones here being considered, so that the case is presumably not an
authority for the overthrow of a tax act because the basis for its classification is not
apparent on its face. There was in addition, in Heiner v . Donnan, 285 U. S. 312 (1 9 3 2 ),
a real element of discrimination, and a conclusive presumption based upon arbitrary
selection which bore no “ reasonable relation to the exercise of the taxing power
. . .” . United States v . Doremus, 249 U. S. 86, 93 (1 9 1 9 ).
10 36 S t a t . 11, 112 (1 9 0 9 ). Billings v . United States, 232 U. S. 261 (1914) ; United
States v . Billings, 232 U. S. 289 (1914) ; United States v . Pierce, 232 U. S. 290 (1914) ;
United States v . Pierce, 232 U. S. 292 (1914) ; United States v . Goelet, 232 U. S. 293
(1914) ; United States v. Bennet, 232 U. S. 299 (1914) ; United States v . Bennet, 232
U. S. 308 (19 1 4) ; Rainey v . United States, 232 U. S. 310 (1 9 1 4 ).
n Brief for defendant, p. 9 n., The Alton R. R. Co. v . Railroad Retirement Board,
Equity No. 60,397, U. S. Dist. Ct. (D. C. 1 9 3 6 ).
,a “ [Congress] may select a given business, as the business of selling liquor or lottery
tickets (License Tax Cases, 5 W all. 4 6 2 ), or the business of distilling (United States v.
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The Supreme Court has upheld the right of the individual states to pass
taxes which on their face seem arbitrary and discriminatory— and this in
spite of the equal protection of the laws clause of the Fourteenth Amend
ment. Thus, a state may tax the production and sale of electricity produced
by water or steam power, and not include electricity produced otherwise.73
It may tax the production of anthracite coal, and omit correspondingly to
tax the production of bituminous coal.74 Chain store taxes have been
upheld.76 It was stated in Brown-Forman Co. v. Kentucky 76 that “ A very
wide discretion must be conceded to the legislative power of the State in the
classification of trades, callings, businesses, or occupations which may be
subjected to special forms of regulation or taxation through an excise or
license tax. If the selection or classification is neither capricious nor arbi
trary, and rests upon some reasonable consideration of difference or policy,
there is no denial of the equal protection of the law ” .77 (Italics supplied.)
It has been stated and repeated by the Supreme Court that “ The Fifth
Amendment has no equal protection clause; and the only rule of uniformity
prescribed with respect to duties, imposts and excises laid by Congress is
the territorial uniformity required by Art. 1, § 8 ”.78 “ All that the Con
stitution (Art. 1, § 8, cl. 1) requires is that the law should be uniform in the
sense that by its provisions the rule of liability shall be the same in all parts
of the United States.” 79 Further, a distinction as to the subjects of any
kind of a law is justifiable, so long as the distinction bears some reasonable
relation to the end in view.80
The contention that the tax levied is a direct tax is made by the plaintiffs
in the principal case.81 This claim is based upon the fact that the pay roll
tax upon employers is inescapably an exaction upon money held by the rail
roads for a specific purpose, viz., the payment of wages.82 The answer to this
Singer, 15 W all. I l l ) ; a particular stage in the production and distribution of goods,
as manufacture, or sale, or the holding of manufactured goods intended for sale (P a t
ton v. Brady, 184 U. S. 608, p. 623) ; a particular method of carrying on business, as
the doing of business in a corporate capacity (Flint v . Stone Tracy Co., 220 U. S. 107)
or selling at an exchange or board of trade (Nicol v . Ames, 173 U. S. 501) ; a transac
tion of a particular sort, as an agreement to sell stock or bonds (Treat v . W hite, 181
U. S. 264) ; a particular interest in the transmission of property, as the interest of
the donor in gifts in ter v iv o s (Bromley v. McCaughn, 280 TJ. S. 1 2 4 ), or of a deceased
owner (Y . M. C. A. v. Davis, 264 U. S. 5 0 ), or of a legatee or devisee (Knowlton v.
Moore, 178 U. S. 4 1 ; Scholey v . Rew, 23 W all. 331) ; the use of a certain kind of
property of a particular origin for a certain length of time, as the use of foreign-built
yachts chartered for six months or more (Billings v. United States, 232 U. S. 261) ; a
particular degree of profit (Brushaber v . Union Pacific R. R. Co., 240 U. S. 1 ; La Belle
Iron W orks v . United States, 256 U. S. 377, 392, 3 9 3 ) .” Brief for defendant, pp. 33-34,
The Alton Railroad Co. v. Railroad Retirement Board, Equity No. 60,397, U. S. Dist. Ct.
(D. C. 1 9 3 6 ).
"B r o a d River Power Co. v . Query, 288 U. S. 178 (1 9 3 3 ). In this case the Court cited
cases further illustrative of the point here under discussion : Heisler v . Thomas Col
liery Co., 260 U. S. 245 (1922) ; Ohio Oil Co. v. Conway, 281 U. S. 146 (19 3 0) ; State
Board of Tax Commissioners v. Jackson, 283 U. S. 527 (1 9 3 1 ).
"H e is l e r v . Thomas Colliery Co., 2 60 U. S. 245 (1 9 2 2 ).
" State Board of Tax Commissioners v . Jackson, 283 U. S. 527 (1 9 3 1 ).
" 2 1 7 U. S. 563 (1 9 1 0 ).
" 2 1 7 U. S. 563, 573 (1 9 1 0 ).
" L a Belle Iron W orks v . United States, 256 U. S. 377, 392 (1 9 2 1 ).
"F lo r id a v . Mellon, 273 U. S. 12, 17 (1927) ; Brushaber v . Union Pacific R. R. Co.,
240 U. S. 1, 24 (1 9 1 6 ).
80 Jeffrey Mfg. Co. v . Blagg, 235 U. S. 571 (1 9 1 5 ).
81 Brief for plaintiffs, pp. 145-152, The Alton R. R. Co. v . Railroad Retirement Board,
Equity No. 60,397, U. S. Dist. Ct. (D. C. 1 93 6 ).
83 Each carrier has on hand on each pay day a certain amount of personal prop
erty, money or bank credit, to meet its pay roll. Its pay roll must be met if it is to
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contention seems to be found in the words of Mr. Justice Stone, who wrote
that “ This Court has consistently held, almost from the foundation of the
government, that a tax imposed upon a particular use of property or the
exercise of a single power over property incidental to ownership, is an excise
which need not be apportioned. . . . [The tax here under discussion] is a
tax laid only upon the exercise of a single one of those powers incident to
ownership, the power to give the property owned to another.” *83 Again, the
tax on foreign-built yachts referred to above,84* was held to be an excise,
rather than a direct tax.86* While the words used by Congress to designate
the nature of a tax are not conclusive upon the Court, it will strive if possible
to assume that Congress in denominating a tax an excise is legislating
constitutionally.88 This seems to be particularly true if an earlier statute of
a similar or almost identical nature has previously been declared unconstitu
tional, the presumption being that Congress has the decision of the Court
before it when it enacts the new legislation.8'7 The tax in the present act is
claimed by the Government to be “ a tax on [the carriers’] expenditures for
labor, and an excise tax. . . .” 88 They might also have argued, by analogy
to the State cases, that the tax is on the pay rolls of the carriers simply
as a measure of taxation, the pay rolls being the guide upon which the tax
is based. The purpose of the tax being to provide additional revenue for
the expenses of government, then the base upon which the tax is measured
may be any property or other yardstick within the corporate structure.89
As for the tax on employees, it is not contended by the plaintiff that it is
direct. However, it is maintained that the tax on employees’ representatives
is a capitation tax, because based upon neither property nor actual income.90
This argument seems to have some weight, except for the fact that the tax
varies with the different former salaries of the representatives, because they
are taxed on a basis of 7 per cent, which as near as may be shall be the
same compensation as if the representative was still in the employ of the
last former carrier ” for which he worked.91 As a matter of fact, this point
was not at issue in the principal case. The tax involves only about 10,000
persons, and if declared invalid as a capitation, Or as arbitrary and capricious

continue in business. There is neither choice nor option as to payment of wages. No
escape is possible. No alternatives are available. The money or property must he used
for the payroll, and it is not one of many uses but the only use that can be made of
such money. The tax on the carrier impinges on Its pay roll money at the very moment
at which the carrier is to make the only possible use of it. It is just as much a direct
tax on the pay roll money as would be a state or municipal personal property tax
assessed on the amount of cash on hand or in bank on a given date. It impinges not
on one particular quality of ownership, but on the ownership itself in totality.” Brief
for plaintiffs, p. 147, The Alton R. R. Co. t>. Railroad Retirement Board, Equity No.
60.397, U . S. Dist. Ct. (D . C. 1 9 3 6 ).
83 Bromley v . McCaughn, 280 U. S. 124, 136 (1 9 2 1 ).
84 Supra note 70.
“ Billings v . United States, 232 U. S. 261, 279 (1 9 1 4 ).
89 United States v . Jin Fuey Moy, 241 U. S. 394 (1 9 1 6 ).
“ Billings v . United States, 232 U. S. 261, 279 (1 9 1 4 ).
88 Brief for defendants, pp. 25-26, The Alton R. R. Co. v . United States, Equity No.
60.397, U. S. Dist. Ct. (D . C. 1 9 3 6 ).
89 Pullman’s Palace Car Co. v . Pennsylvania, 141 U. S. 18
ing Co. v . Minnesota, 246 U. S. 450 (1 9 1 7 ).

( 1 8 9 1 ) ; Cudahy Pack

90 Brief for plaintiffs, p. 152, The Alton R. R. Co. v. Railroad Retirement Board,
Equity No. 60,397, U. S. Dist. Ct. (D . C. 1 9 3 6 ).
91 49 S t a t . 975, 45 U. S. C. A. § 247 (1 9 3 5 ).
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because it is an “ income tax ” bearing no relation to actual income,92 would
not necessarily affect the validity of the rest of the act.
From the above analysis it is concluded that the Tax Act, standing alone,
is an unchallengeable exercise of the Congressional taxing power, and that
it should be upheld as such. The taxes on employees are geographically
uniform; the exaction upon the carriers, based upon their pay rolls, is
uniform and indirect, hence an excise, and neither of the taxes violated the
Fifth Amendment. The tax upon employees’ representatives is possibly a
capitation, and further may be held to be so arbitrary as to be a violation
of due process. However, if it is invalid, it is separable from the rest
of the act.93
IV .

The Retirement A c t 94 and the Tax A c t 95*

We come now to the consideration of the novel, the essential question
involved in the principal case. Conceding the validity of the Retirement Act
and the Tax Act when considered as independent measures, is it within the
jurisdiction of the Court to read them together, as component parts of a
single scheme, and if so read, what is their fate?
The proposition, advanced by the defendants, that when a statute is clear
and unambiguous, the Court has no authority to peer behind its face to
question the policy of the legislature, is supported by many precedents.90
The line of cases involving the Harrison Drug Act 97 well illustrate this
principle.98 In the case of United States v. Jin F uey M o y 9a the constitu
tionality of the statute was defended on the ground of the tax power and as
a police regulation. In sustaining the act upon the tax power, the Court
said, “ Only words from which there is no escape would warrant the con
clusion that Congress meant to strain its powers almost if not quite to the
breaking point in order to make the probably very large proportion of
citizens who have some preparation of opium in their possession criminals.
" The language which follows is significant in this respect. “ W e have no doubt that,
because of the fundamental conceptions which underlie our system, any attempt by a
state to measure the tax on one person’s property or income by reference to the prop
erty of another is contrary to due process of law as guaranteed by the Fourteenth
Amendment. T h a t w hich is n o t in fa c t the ta x p a y er’s in co m e ca n n ot be m ade such
b y calling it i n c o m e (Italics supplied) Iloeper v. Tax Commission, 284 U. S. 206, 215
(1 9 3 1 ). See Nichols v . Coolidge, 274 U. S. 531, 540 (19 2 7) ; Heiner v. Donnan, 285 U. S.
312, 326 (1 9 3 2 ).
93 “ I f any provision of this chapter, or the application thereof to any person or cir
cumstance, is held invalid, the remainder of the chapter, and the application of such
provision to other persons or circumstances shall not be affected thereby.” 49 S t a t . 977,
45 U. S. C. A. § 253 (1 9 3 5 ). For the applicability of such provision, see Dorcby v.
Kansas, 264 U. S. 286 (1924) ; W illiam s v. Standard Oil Co., 278 U. S. 235 (19 2 9) ;
Utah Power & Light Co. V. Pfost, 286 U. S. 165 (1 9 3 2 ).
94 49 S t a t . 967, 45 U. S. C. A. §§ 215-228 (1 9 3 5 ).
“ 49 S t a t . 974, 45 U. S. C. A. §§ 241-253 (1 9 3 5 ).
99 Veazie Bank v. Fenno. 8 W all. 533 (U. S. 1869) ; Spencer v . Merchant. 125 U. S. 345
(1888) ; in re Kollock, 165 U. S. 526 (1897) ; McCray v . United States, 195 U. S. 27
(1904) ; Flint v . Stone Tracy Co., 220 U. S. 107 (1911) ; Quong W ing v . Kirkendall,
223 U. S. 59 (1912) ; Caminetti v . United States, 242 U. S. 470 (1917) ; United States v .
Doremus, 249 U. S. 86 (1919) ; Alaska Fish Salting & By-Products Co. V . Smith, 255
U. S. 44 (1 9 2 1 ).
97 38 S t a t . 785 (1 9 1 4 ), 26 U. S. C. A . §§ 1040-1054, §§ 1383-1391 (1 9 2 6 ).
98 United States v. Jin Fuey Moy, 241 U. S. 394 (1 9 1 6 ), United States v . Doremus,
249 II. S. 86 (1919) ; United States v . Balint, 258 U. S. 250 (1922) ; Linder v . United
States, 268 U. S. 5 (1 9 2 5 ).
“ 241 U. S. 394 (1 9 1 6 ).
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. . . It may be assumed that the statute has a moral end as well as revenue in
view, but we are of the opinion that the District Court in treating those
ends as to be reached only through a revenue measure and within the
limits of a revenue measure, was right ”.100
In the later case of United States v. Doremus,101 this statement is found:
“ And from an early day the Court has held that the fact that other motives
may impel the exercise of federal taxing power does not authorize the courts
to inquire into that subject. I f the legislation enacted has some reasonable
relation to the exercise of the taxing authority conferred by the Constitu
tion, it cannot be invalidated because of the supposed motives which
induced it ” .102
Moreover, the Court has traditionally held that where a statute may be
sustained under a power granted to Congress, and the exercise of this
power is the declared purpose of the statute, it should be construed under
this power so as to avoid doubts as to its constitutionality on another score.
“ It is elementary when the constitutionality of a statute is assailed, if
the statute be reasonably susceptible of two interpretations, by one of which
it would be unconstitutional and by the other valid, it is our plain duty to
adopt that construction which will save the statute from constitutional
infirmity.” 103*
In the case of Arizona v. California 104 the Court had before it a statute
purported to be for improvement of navigation on the Colorado River.305
Though the act dealt with other matters than navigation, and it was in
fact shown the river was no longer navigable, the Court refused to pass
over the stated purpose of the act, saying, “ The specific statement of
primary purpose in the Act governs . . . ” .106
This view is further exemplified by the Harrison Act cases,1071
8where the
0
Court deliberately refused to consider them under the treaty power of Con
gress, treating them purely as revenue measures, since it could sustain
them with impunity upon that score.
The case for separate consideration of the statutes here in question is
further strengthened by the policy of the Court in presuming that where
an Act of Congress has been declared unconstitutional, a subsequent
statute directed to the same end will avoid the unconstitutional features
of its predecessor.103 In Billings v. United States,109 which sustained a
tax on foreign-built pleasure yachts,110 the Court said, “ A s we do assume
that the Act before us was adopted by Congress in the light of the ruling in
Pollock v. Farmers Loan and Trust Co., 157 U. S. 429, it is certain that the
tax levied by the provision was intended to be an excise tax . . .’’-111

100 241 U. S. 3 9 4 ,4 0 2 (1 9 1 6 ).
»M 249 U. S. 86 (1 9 1 9 ).
103 249 U. S. 86, 93 (1 9 1 9 ).
103 United States v . Delaware & Hudson R. R. Co., 213 U. S. 366, 407 (1 9 0 9 ).
Arizona v . California, 283 U. S. 423 (1 9 3 1 ).
* » 4 5 S t a t . 1057, 43 U. S. C. A . § 617 (1 9 2 8 ).
283 U. S. 423, 4 56 (1 9 3 1 ).
1OT United States v . .Tin Fuey Moy, 241 U. S. 394 (1916) ; United States v. Doremus,
249 U. S. 86 (1919) ; United States v . Balint, 258 U. S. 250 (1922) ; Linder v . United
States, 268 U. S. 5 (1 9 2 5 ).
108 H ill v . W allace, 259 U. S. 44 (1922) ; Chicago Board of Trade v . Olsen, 262 U. S. 1
(1 9 2 3 ).
232 U. S. 261 (1 9 1 4 ).
110 36 S t a t . 11, 112 (1 9 0 9 ).
111 232 U. S. 261, 279 (1 9 1 4 ).
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As recently as 1922 the Court reaffirmed its inability to look behind the
surface validity of a statute, in a case analogous to the instant one,112
which is strongly relied upon by the defendants in the principal case.1! 3 That
decision involved a statute passed by the State of Massachusetts increasing
its state income tax one per cent,114 and within a week legislating an in
crease of salaries of school teachers in an amount equivalent to the increased
tax yield.115* The Court, in deciding this case, said, “ The plaintiff in error
asks us to connect the increase in tax for two years by the Act of 1919,
C. 324, with the reimbursing directed by C. 363, which he assails. This
cannot be done, especially not for the purpose of attributing to the legisla
ture an attempt to achieve by indirection a result supposed to be beyond its
power ”.118
Investigation of some of the recent far-sweeping decisions of the Court
seems to indicate a recession from the attitude of the Court exemplified
above. In cases involving the economic and social future of the nation, the
Court seems to have, and its opinions indicate that it has and will so con
tinue, gone beyond the surface and probed into the intent of Congress,
and into the wisdom of that intent.117
In the case of Duparquet Co. v. Evans ,118 involving the construction of
the recent amendments to the Bankruptcy Act, the Court said: “ To fix the
meaning of these provisions there is need to keep in view the background
of their history. There is need to keep in view also the structure of the
statute. . . . History and structure will be found to teach together that a
receivership in a foreclosure suit is not an equity receivership . . . ” .119*
In Schechter Poultry Corp. v. United States 120 the Court looked beyond
the “ declaration of policy ” of Congress in the N. I. R. A. and held that in
reality it affected not interstate commerce, as declared, but intrastate— hence
was void.
In Carter v. Carter Coal Co.121 the Court investigated a Congressionally
declared “ tax ” and found it to be a penalty— which voided the Guffey Act.
The strongest intimation of the attitude that the Court, as now constituted,
will take in the pending decision in the principal case, is found in two
dicta of Mr. Justice Roberts in United States v. Butler:
“ A tax, . . . signifies an exaction for the support of the Government.
The word has never been thought to connote the expropriation of money
from one group for the benefit of another. W e may concede that the latter
sort of imposition is constitutional when imposed to effectuate regulation
of a matter in which both groups are interested and in respect of which
there is a power of legislative regulation. But manifestly no justification
for it can be found unless as an integral part of such regulation. The
exaction cannot be wrested out of its setting, denominated an excise for

777 Knights v . Jackson, 260 TJ. S. 12 (1 9 2 2 ).
777 Brief of defendants, pp. 5-7, The Alton R. R. Co. v. Railroad Retirement Board,
Equity No. 60,397, U. S. Dist. Ct. (D. C. 193 6 ).
114 M a s s . C o d e , c . 324 (1 9 1 9 ).
115 M a s s . C ode , c . 363 (1 9 1 9 ).
114 260 U. S. 12 (1 9 2 2 ).
117 C f. The Social Security Act and the Constitution. Legis. (1936) 24 G e o r g e to w n L a w
J o u r n a l 665.
774 297 D. S. 216 (1 9 3 6 ).
774 297 U. S. 216, 218 (1 9 3 6 ).
770 295 D. S. 495 (1 9 3 5 ).
777 80 L. Ed. 749 (1 9 3 6 ).
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raising revenue and legalized by ignoring its purpose as a mere instru
mentality for bringing about a desired end. To do this would be to shut our
eyes to what all others than we can see and understand.” 1221
3And:
2
“ The Government in substance and effect asks us to separate the Agri
cultural Adjustment Act into two statutes, the one levying an excise on
processors of certain commodities, the other appropriating the public moneys
independently of the first. Passing the novel suggestion that two statutes
enacted as parts of a single scheme should be tested as if they were distinct
and unrelated, we think the legislation now before us is not susceptible of
such separation and treatment.” 123 (Italics supplied.)
It is concluded, therefore, based upon the philosophy which would seem to
underly the above quoted passages, and upon the corresponding recession
from its traditional adamant position wherein it has previously refused to
“ sit in judgment on the wisdom of legislative action ” ,124 that the Court
will declare unconstitutional the legislation here under discussion. The
attitude of the Court is apparent in important recent socio-economic cases,
and that attitude seems to be that it has become a part of the function of
the Supreme Court to exercise a new-found power to probe deeply into the
historical basis for social legislation. On this basis, the Court will read
together, as part of a “ single scheme ” ,125* the separate statutes here
under consideration. That scheme, in most of its essentials similar to the
one invalidated in Railroad Retirement Board v. Alton R. R. Co.128 must
suffer a similar fate; a finding that it is unconstitutional.
The only chance for its survival is an admission that there is in this
scheme of “ expropriation from one group for the benefit of another ” 127
a chance “ to effectuate the regulation of a matter in which both groups
are interested and in respect of which there is a power of legislative regula
tion ”.128 But it would be too sanguine to expect this to happen. Rather will
the Court state, as it did in Railroad Retirement Board v. Alton R. R. Co.,
that the regulation of “ these matters obviously lies outside the orbit of
Congressional power ”.129 Or, as the Court said in its closing words in that
case, “ [The Retirement Act] is an attempt for social ends to impose by sheer
fiat noncontractual incidents upon the relation of employer and employee,
not as a rule or regulation of commerce and transportation between the
states, but as a means of assuring a particular class of employees against
old age dependency. This is neither a necessary nor appropriate rule or
regulation affecting the due fulfillment of the railroad’s duty to serve the
public in interstate transportation ” .130
_ „ „
, „ „ _
^
P. J. F. a n d J. N. S. Jr.

C O N S T IT U T IO N A L L A W — Regulation of Court Procedure, Pleading and
Practice by Rules of Court.
The recent case of State of New Mexico v. Roy 1 invites a study of a point
of constitutional law which could arise only in the jurisprudence of the
122 297 V . S. 1, 61 (1 9 3 6 ).
123 297 U. S. 1, 58 (1 9 3 6 ). See United States v . Constantine, 296 U. S. 287 (1 9 3 5 ).
224 297 U. S. 1, 87 (1 9 3 6 ).
225 297 U. S. 1, 58 (1 9 3 6 ).
2M 295 U. S. 330 (1 9 3 5 ).
222 297 U. S. 1, 61 (1 9 3 6 ).
228 297 U. S. 1, 61 (1 9 3 6 ).
129 295 U. S. 330, 368 (1 9 3 5 ).
230 295 U. S. 330, 374 (1 9 3 5 ).
2 60 P. (2d) 646 (1 9 3 6 ).
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United States. The case cited turned upon the constitutionality of a New
Mexico statute 1
2 which authorized the Supreme Court of the State to pro
mulgate rules regulating court procedure, practice, and pleading. This
function, prior to the enactment in question, had always been performed
largely by the legislature, leaving to the judiciary itself only the office of
filling in the minor details. Yet the legislature transferred that whole
function bodily to the judiciary without any apparent constitutional
authority.
It is to be noted that the Constitution of New Mexico follows the United
States Constitution and practically all our state constitutions in that it is
committed to the separation-of-powers doctrine.3 The court in its decision
acknowledged this fact when it stated: “ It is fundamental that no one of the
three branches of government can effectively delegate any of the powers
which peculiarly and intrinsically belong to that branch.” 4 But it then
declared that there are certain fields of government which cannot properly
be said to belong exclusively to any one .branch, legislative, executive, or
judicial, but which are regulated by two or more branches of government co
ordinating their efforts to secure proper control. A t first glance this state
ment would seem to be in contravention of the historical separation-ofpowers doctrine considered so fundamental in our system of government. In
reality it is no more than blunt recognition of the fact that while separation
of powers may be the ideal arrangement as an abstract plan, its rigid en
forcement in numerous details of actual practice is neither possible nor
desirable.5
The doctrine of separation of powers was incorporated in our United
States Constitution by its framers in 1787.6 There can be no doubt that the
1 New Mexico Laws, 1933, Chap. 84. An Act Relating to Rules of Pleading, Practice
and Procedure in the Courts of the State of New Mexico.
Sec. 1. The Supreme Court of the State of New Mexico shall, by rules promulgated
by it from time to time, regulate pleading, practice and procedure in judicial proceed
ings in all courts of New Mexico, for the purpose of simplifying the same and of pro
moting the speedy determination of litigation upon its merits. Such rules shall not
abridge, enlarge or modify the substantive rights of any litigant. The Supreme Court
shall cause such rules to be printed and distributed to all members of the bar of the
State of New Mexico and to all applicants, and the same shall not become effective
until thirty days after they have been so printed, made ready for distribution and so
distributed.
Sec. 2. A ll statutes relating to pleading, practice and procedure, now existing, shall,
from and after the passage of this Act, have force and effect only as rules of court
and shall remain in effect unless and until modified or suspended by rules promulgated
pursuant hereto.
3 “ The powers of the government of this state are divided into three distinct depart
ments, the legislative, the executive and judicial, and no person or collection of
persons charged with the exercise of powers properly belonging to one of these depart
ments, shall exercise any powers properly belonging to either of the others, except as
in this constitution otherwise expressly directed or permitted.” N e w M e x ic o C o n s t ..
Art. I l l , § 1.
4 State v . Roy, 60 P. (2d) 646, 659 (1 9 3 6 ).
5 In re Appointment of Revisor, 141 W is. 592, 597, 124 N. W . 670, 671, 18 Am. Cas.
1176 (1910) ; Murray V. Hoboken Land Co., 18 How. 272 (1855) ; Maynard v . H ill, 125
U. S. 190 (1887) ; T h e F e d e r a l is t (1 7 8 7 ), No. 47.
’ “ A ll legislative powers herein granted shall be vested in a congress of the United
States.” U. S. C o n s t ., Art. I, § 1.
“ The executive power shall be vested in a president of the United States of America.”
U. S. C o n s t ., A rt. II, § 1.
“ The judicial power of the United States shall be vested in one supreme court, and
in such inferior courts as the congress may from time to time ordain and establish.”
IT. S. C o n s t ., Art. I l l , § 1.
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Constitutional Convention intended the independence of the three branches
of the government to be a fundamental concept and intended that it be
enforced as rigidly as possible.7 It is, however, significant and perhaps
fortunate that they laid down no more definite and detailed a plan than was
cited above. In theory the doctrine is sound and makes for a very pretty
scheme of government. In the practical operation of government, however,
such a rigid independence is wholly unworkable.8 There exists between each
separate field of governmental endeavor a sort of twilight zone through
which no fixed or definite line can be drawn to divide the activities between
the respective departments. To quote Mr. Justice Story;
“ Notwithstanding the memorable terms in which this maxim of a division
of powers is incorporated into the bills of rights of many of our state con
stitutions, the same mixture will be found provided for, and indeed, re
quired in the same solemn instruments of government. . . . Indeed, there is
not a single constitution of any state in the Union which does not practically
embrace some acknowledgment of the maxim and at the same time some
admixture of powers constituting an exception to it.” 9
The history of this field of procedural regulation has been an interesting
one. A grant of power to the judiciary was of course made in the United
States Constitution.10 It remained for the Supreme Court to decide how
that power would be carried out.11 An early incident gives us the first
intimation of what the Supreme Court itself considered was the judicial
power of the United States. In 1792 the following notation was made;
“ The Attorney General having moved for information, relative to the
system of practice by which the Attorneys and Counsellors of this court shall
regulate themselves, and of the place in which rules in causes here depend
ing shall be obtained, The Chief Justice, at a subsequent day, stated, that
The Court considers the practice of the courts of King’s Bench and Chancery
in England, as affording outlines for the practice of this court; and that
they will, from time to time, make such alterations therein as circumstances
may render necessary.” 12
There are two points of significance to this brief note. The first is that
the Attorney General and apparently the court itself expected that the court
would, for the most part at least, make its own rules of procedure and
practice. Such had been the custom in the English courts for many years.13
7 “ The accumulation of all powers, legislative, executive, and judicial, in the same
hands, whether of one, a few, or many, and whether hereditary, self-appointed, or
elective, may justly be pronounced the very definition of tyranny.” T h e F e d e r a l is t
(1 7 8 7 ), No. 47.
3T h e F e d e r a l is t (1 7 8 7 ), No. 48. “ The distribution of powers among the legisla
tive, executive and judicial branches of the government is, in a general sense, easily
understood ; but no exact rule can be laid down, a p rio ri, for determining, in all cases,
what powers may or may not be assigned by law to each branch.” State v . Harmon,
31 Ohio St. 250 (1 8 7 7 ).
01 S t o r y , C o n s t it u t i o n of t h e U n it e d S t a t e s (5 th ed. 18 91) § 527.
10 U. S. C o n s t ., Art. I l l , § 1, cited supra, note 6.
11 A s to what would inevitably be the judicial approach to the problem, the following
is instructive : “ W hat constitutes judicial power, within the meaning of the constitu
tion, is to be determined in the light of the common law and of the history of our
institutions as they existed anterior to and at the time of the adoption of the constitu
tion.” State v . Harmon, 31 Ohio St. 250, 258 (1 8 7 7 ).
“ 2 Dali. 411 (1 7 9 2 ).
13 R o s e n b a u m , S t u d ie s in E n g l is h C i v i l P rocedure (1 9 1 5 ), 63 U. of Pa. L. Rev. 151,
152. “ Although practically all of the United States are committed to the plan of issuing
rules from their state Capitols by way of legislative flat, the people of England place in
the hands of their judges the power to mould and alter the practice of the courts.”
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The Supreme Court by its very language indicated that it intended to
continue this method of regulation. So the country was launched with the
idea that the judiciary might regulate its own forms of pleadings, practice,
and procedure.
The second point of significance is that the court, by adopting the general
mode of procedure of the English courts, by implication at least, adopted
their relation to the other branches of government as well. The English
courts, while they were usually permitted to make their own rules of pro
cedure, were never considered wholly independent of the legislature, even in
the management of their own courtroom.14 In the absence of an expression
of legislative will, the courts were accustomed to manage their own house
hold but the legislature could step in at any time and manage it for them.
And that conception also was adopted by the Supreme Court when it took
over English methods.15'
There is ample ground to question whether this did not constitute a digres
sion from the original intention of the framers of the Constitution. There
was a very real ground for distinction between the court of King’s Bench
and the United States Supreme Court. The point would seem to be well
taken that while the English courts had no grant of sovereignty independent
of Parliament and had always been considered subservient to that body, the
United States Supreme Court was in no way the creature of Congress, but
was a wholly independent body to be considered the equal of the legislature.16
With this important distinction in mind it might be asked whether the
“ judicial power ” referred to in the constitution did not refer to the power
of a court to govern itself, to promulgate rules of procedure and practice
which in England are vested in the judicial and the legislative branches, but
which the framers intended to vest in the.judiciary alone in this country.
As far as our governmental history to date is concerned, however, the
question is purely an academic one. The courts have so far held to one
opinion. That opinion has been merely to carry over to our government of
separated powers the practice in common usage in England, a government
not founded on the separated powers doctrine.17 That opinion has been that
there is inherent in every court the power to make rules governing procedure
and practice in that court; 18 but that its procedure and practice were proper
subjects for legislative enactment and such enactments were to be considered
as binding when made.19 This anomaly in a government of separated powers

14 The following Acts of Parliament, among others, have regulated court pleadings,
practice or procedure; 9 H e n . I l l , c. 11 (1225) ; Statute of W estminster, 1275, 3 E d w . I ;
Statute of W estminster II, 1285, 13 E d w . I ; 36 E d w . I l l , S t I, c. 15 (1362) ; 1 H e n .
IV , c. 14 (13 9 9) ; 27 E u z , c. 5 (1585) ; 4 & 5 A nne c . 16 (1706) ; 3 & 4 W i l l ia m IV,
c. 42, c. 94 (1833) ; 17 & 18 V ic t ., c. 125 (1854) ; 36 & 37 V i c t ., c. 66 (1873) ; 38 & 39
V ic t ., 77 (1 8 7 5 ).
H 2 Dali. 411 (1 7 9 2 ).
16 U. S. C o n s t ., A rt. I l l , § 1 ; T h e F e d e r a l is t (1 7 8 7 ), N o. 47.
17 “ On the slightest view of the British Constitution, we must perceive that the
legislative, executive, and judicial departments are by no means totally separate and
distinct from each other.” T h e F e d e r a l is t (1 7 8 7 ), No. 47.
w State v. Gideon, 119 Mo. 94, 24 S. W . 748 (1 8 9 3 ), 41 Am. St. Rep. 634 and n ote;
Van Ingen v . Berger, 82 Ohio St. 255, 92 N. E. 433 (1910) ; Goodwin v . Bickford, 20
Okla. 91, 93 Pac. 548 (1908) ; Zeuske v . Zeukse, 55 Ore. 65, 103 Pac. 648, 105 Pac. 249
(1909) ; Roberts v . W hite, 32 R. I. 185, 78 Atl. 497 (1911) ; Ashford v . Goodwin, 103
Tex. 491, 131 S. W . 535 (1910) ; Stevenson v. Milwaukee County, 140 W is. 14, 121 N. W .
654 (1 9 0 9 ).
“ State v. Gideon, 119 Mo. 94, 24 S. W . 748 (1 8 9 3 ), 41 Am. St. Rep. 634 and n ote;
Van Ingen v. Berger, 82 Ohio St. 255, 92 N. E. 433 (1910) ; Goodwin v . Bickford, 20
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has been explained as set forth above by the very practical observation that
complete independence of the various branches of government was an im
possibility; 20 that certain subjects, by their very nature, can only be gov
erned by the coordination of two or more branches; 21 that there is no illegal
delegation of power to the judiciary when a legislature delegates the power
to regulate procedure to the judiciary because such a power is inherent in
the judiciary already and the legislature is merely relinquishing a function
not strictly and exclusively legislative; 22 and finally that all doubts re
garding the distribution of a power which itself is ambiguous in character,
will be resolved in favor of the distribution attempted.23
Although there is no early judicial pronouncement indicating that legis
lative control of pleading, practice and procedure was considered proper,
Congress early enacted procedure acts on the assumption that that power
was vested in that body,24 and neither any litigant nor the Supreme Court
itself had found occasion to question this exercise. When finally in 1825 this
question was raised Chief Justice Marshall said in the mbst positive terms
that while the court itself could make rules of procedure there could be no
question as to the right of Congress also to legislate concerning court prac
tice, procedure and pleadings.25* And the prevailing opinion at that time
was made especially clear by an opinion of Justice Thompson: “ Congress
might regulate the whole practice of the courts, if it was deemed expedient
so to do; but this power is vested in the courts; and it has never occurred
to anyone that it was a delegation of legislative power.” 28
The right of the legislature to regelate judicial procedure was thus es
tablished as a matter of course, apparently without any serious challenge
of the conception. The power thus established was for a long time exercised
but sparingly. Legislatures were content to leave the major part of the field
to the judiciary by general statutes, only intervening upon occasion to
correct some particularly glaring defect of procedure or to revise some
outmoded common law form of action. This process went on until about the
middle of the last century.27 By that time the rules of pleading, practice,
and procedure were a patchwork of rules of court and legislative enactments
with little semblance of order or discipline. Their revision seemed impera
Okla. 91, 93 Pac. 548 (1908) ; Ashford v . Goodwin, 103 Tex. 491, 131 S. W . 535 (1910) ;
Suckley’s Administrator v . Rotchford, 12 Grat. (V a .) 60, 65 Am. Dec. 240 (1855) ;
Stevenson v . Milwaukee County, 140 W is. 14, 121 N. W . 654 (1 9 0 9 ).
20 W aym an v . Southard, 10 W heat. 1, 42, 6 L. ed. 253 (1825) ; State v. Superior
Court for King County, 148 Wash. 1, 267 Pac. 770, 771 (1928) ; I n r e Constitutionality
of Sec. 251.18, W is. Statutes, 204 W is. 501, 236 N. W . 717, 718 (1 9 3 1 ).
21 U. S. Bank v . Halstead. 10 W heat. 51, 61, 6 L. ed. 264 (1 8 2 5 ).
12 W aym an v . Southard, 10 W heat. 1, 42, 6 B. ed. 253 (1 8 2 5 ).
22 State v . Bates, 96 Minn. 110, 116, 104 N. W . 709 (1 9 0 5 ).
M Judiciary A ct of 1789, Sept. 24, 1789, 1 Stat. 7 3 ; Process Act, May 8, 1792,
Chap. 36, 1 Stat. 275.
25 “ The seventeenth section of the Judiciary A ct, and the seventh section of the
additional act, empower the courts respectively to regulate their practice. It certainly
will not be contended that this might not be done by congress.
“ The courts, for example, may make rules, directing the returning of writs and
processes, the filing of declarations and other pleadings, and other things of the same
description. It will not be contended that these things might not be done by the legis
lature, without the intervention of the co u rts; yet it is not alleged that the power may
not be conferred upon the judicial department.” Marshall, C. J. in Wayman v . Southard,
10 W heat. 1, 43 (1 8 2 5 ).
24 United States Bank v . Halstead, 10 W heat. 51, 61 (1 8 2 5 ).
22 Historical outline from Morgan, Judicial R eg u la tio n Court P roced u re, (1918) 2 Minn.
L. Rev. 81, 82.
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tive. A t that time the formulation of codes was the order of the day. New
York, one of the most progressive jurisdictions, was committed to the idea of
reform through legislative enactment. The lead was taken by that state
with the adoption of its Code of Civil Procedure in 1848. This code was in
many respects a progressive step. However it was definitely committed to
the idea of legislative enactment to cover the entire field of judicial pro
cedure.28 And it tended to cause the complete emasculation of the judicial
power to regulate court practice and pleadings.29 Nevertheless the nine
teenth century fashion was for codification. Many states, in an endeavor to
improve their judicial procedure, followed the style set by New York in
1848.30
By the early part of the present century the apparent folly of this type
of court regulation began to be brought home to the advocates of good
government. Their efforts at reform had proceeded on the premise that it
was possible for the legislature to foresee every incident and question of
court practice and to lay down a rule to govern that contingency in advance.
No provision for change was made except by addditional legislative enact
ment.31 As a consequence the original New York Code of Civil Procedure,
which in 1848 had contained less than 400 sections, by the turn of the century
contained over 3,000 sections and was so cumbersome and unwieldy as to
seriously impair the administration of justice.32 The necessity for sweeping
reform was apparent. The idea of legislative enactment to cover every
eventuality by this time was outworn. Numerous committees of bench and
bar devoted study to the problem and their reports favored turning the whole
field of regulation of pleadings, practice, and procedure as well as the gov
erning of the inferior courts of the states over to the supreme court in the
particular jurisdiction. The nineteenth century fashion having been out
moded, state after state which had attempted codification of court procedure
now returned the rule making power to the judiciary.33 In the federal field,
where codification had never gained the popularity to which it attained in
many state jurisdictions, the field of court practice was entrusted more and
more to the judiciary.34 In many cases state supreme courts were given the
2,1 Pound, R egulation o f Judicial P rocedu re b y R u les o f C ou rt (1915) 10 I I I . L. R e v .
163, 166.
29 New York & N. H. R. Co. v . Schuyler, 17 Smith (N. Y .) 592, 604 (1 8 5 8 ).
30 C l a r k , C ode P l e a d in g (1 9 2 S ), p. 19, gives the following states and the dates of
their respective enactm ents; Alaska (1900) ; Arizona (1864) ; Arkansas (1868) ; Cali
fornia (1850) ; Colorado (1877) ; Connecticut (1879) ; Indiana (1852) ; Iowa (1851) ;
Idaho (1864) ; Kansas (1859) ; Kentucky (1851) ; Minnesota (1851) ; Missouri (1849) ;
Montana (1865) ; Nebraska (1855) ; Nevada (1860) ; New Mexico (1897) ; New York
(1848) ; North Carolina (1868) ; North Dakota (1862) ; Ohio (1853) ; Oklahoma (1890) ;
Oregon (18 5 4) ; Puerto Rico (1904) ; South Carolina (1870) ; South Dakota (18 6 2) ;
Utah (1870) ; Washington (1854) ; Wyom ing (1869) ; Wisconsin (1 8 5 6 ).
31 Pound, R egu la tion o f Judicial P roced u re b y R u les o f C ou rt (1915) 10 I I I . L. R ev .
163, 167.
32 Pound, loc. cit. supra, note 31. See account of speech by Elihu Root before the
Constitutional Convention of New York, N. Y . W orld, Aug. 20, 1915 ; 1 A . B. A. J. 386.
23 A partial list of states in which judicial procedure is regulated by rules of court,
and the dates when this practice was authorized, fo llo w s; Ala. Laws, 1915, p. 607 ;
Colo. Laws, 1913, c. 1 2 1 ; Del. Revised Code, 1852, c. 106 ; Mich. Public Acts, 1915,
No. 314, § 14, Michigan Judicature Act, 1915, p. 5 ; N. J. Acts, 1912, c. 231, § 3 2 ;
N. H. Rev. Statutes, 1842, c. 171, § 9, See 38 N. H. 604, 613 ; V t. Laws, 1915, No. 90,
§ 10 ; Va. Laws, 1916 p. 939.
24 Pound, supra note 31, at 164 is authority for the following instances in which
the regulation of federal procedure has been intrusted to the rule-making power of
the federal co u rts; equity, 1 8 4 2 ; admiralty, 1842 ; bankruptcy, 1898 ; copyrights, 1909.
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task, not only of fixing their own rules of practice but the rules of the
inferior courts in the state as well, and were even empowered to regulate
the manner and mode in which appeals might be taken— the power of
superintending control.
Naturally such widespread changes have been challenged as violating state
constitutional provisions for separation of powers.35 Apparently in no case
have such provisions been declared unconstitutional. On the contrary several
expertly reasoned modern decisions have gone into the question in an ex
haustive manner and have upheld judicial regulation in every detail. Their
arguments may be summarized briefly as follows:
1. American government is irrevocably committed to the doctrine of
separation of powers.36
2. A fundamental concept of that doctrine is that no one of the three
branches of government can effectively delegate any of the powers which
peculiarly and intrinsically belong to that branch.37
3. There are however certain powers— one of which is the regulation of
court pleadings, practice, and procedure— which cannot properly be said to
belong peculiarly to any one department of government.38
4. The separation of powers doctrine does not prevent the legislature from
delegating the power to regulate judicial procedure because that power is
not intrinsically a legislative one.39
5. Moreover, every court has the inherent power to regulate its practice,
and does regulate it when the legislature steps out of the field.40
6. When powers of an ambiguous character are assigned by statute to
the judiciary, any doubt will be resolVed in favor of the validity of the
statute.41
These arguments fully support the validity of the present trend toward
judicial regulation. In the light of our constitutional history it seems un
likely that judicial regulation of court practice will receive anything but
commendation from the bench.
In addition, numerous federal commissions and tribunals also regulate their own rules
of procedure. The latest delegation of the rule-making power to the courts, in the
federal field, is the authority to make rules governing all civil actions, found in 48 Stat.
1064, 28 U. S. C. A. §§ 723b, 723c (1 9 3 4 ).
35 State v . Roy, New Mexico No. 4118, July 2, 1936, 60 P. (2d) 6 4 6 ; State v. Bates.
96 Minn. 110, 104 N. W . 709, 113 Am. St. Rep. 612 (19 0 5) ; State v. Superior Court for
King County, 148 W ash. 1, 267 Pac. 770 (1928) ; In re Constitutionality of 8 251.18,
W is. Statutes, 204 W is. 501, 236 N. W . 717 (1 9 3 1 ).
38 U. S. C o n s t ., A rt. I, § 1, A rt. II, § 1, Art. I l l , § 1, set out supra note 6.
37 T h e F e d e r a l is t (1 7 8 7 ) , No. 47.
38 State v. Harmon, 31 Ohio St. 250 (1 8 7 7 ). “ It is easy to give general definitions
of the three great governmental pow ers: the legislative power is the power which makes
the la w s ; the executive, the power which enforces them ; and the judicial, the power
which expounds and applies them. Would that it were as easy to apply these general
definitions to a concrete case ! It is fam iliar to all who have considered the subject
at all that between these several powers, which seem so distinct in their general
character, there are great borderlands of power which may be said to approach nearer
and nearer until they merge gradually into each other.” In re Appointment of Revisor,
141 WTis. 592, 597, 124 N. W . 670, 671 (1 9 1 0 ).
39 W aym an v . Southard, 10 W heat. 1, 43, 6 L. ed. 253 (1825) ; Bank of U. S. v.
Halstead, 10 W heat. 51, 61, 6 B. ed. 264 (18 2 5) ; Beers v . Haughton, 9 Pet. (U. S.)
329, 360, 9 L. ed. 145 (1835) ; State v. Superior Court for King County, 148 W ash. 1,
267 Pac. 770, 771 (1 9 2 8 ).
40 2 Dali. 411 (U. S. 1792) ; Hanna v . Mitchell, 202 App. Div. 504, 196 N. Y. S. 43, 51
(1 9 2 2 ).
“ States v . Bates, 96 Minn. 110, 116, 104 N. W . 709, 113 Am. St. Rep. 612 (1 9 0 5 ).
For a summary of this argument see Morgan, supra note 27, at 82.
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Such arguments, however, go only so far as to say that the judiciary may
regulate its own procedure if the legislature permits it. No argument out
lined above would go to the extent of denying the right of the legislature
to regulate court procedure, should it so desire. This was the state of the
law as expounded by the Supreme Court in 1825 and it has remained the
general opinion ever since.42 Several recent cases however have shown a
tendency to go one step beyond. They have at least raised a question as to
whether the legislature ever had any authority to regulate court procedure
in the first place.43
A s was pointed out early in this note the United States Supreme Court
regarded the Court of King’s Bench in England as its predecessor and guide.
In adopting the English Court’s procedure the United States Supreme
Court, either consciously or otherwise adopted the English conception of the
relation of the judiciary to the legislative branch of government. In other
words, the Supreme Court adopted in a government of separated powers, in
a government in which the legislative and judicial branches were equally
sovereign, the modus operandi of a government not committed to separated
powers, in which the legislature alone was sovereign. No wonder the court
said, “ It certainly will not be contended that this (i. e., regulation of court
practice) might not be done by Congress.” 44 Certainly it would not be
contended that the King’s Bench might not be regulated by Parliament,45
and the Supreme Court apparently regarded itself as in all things the
American counterpart of King’s Bench.
The opinion of several present-day courts seems to be that possibly the
Supreme Court fell into error in thinking that the legislature could regulate
court practice at all. They not only uphold the inherent right of the judiciary
to regulate its own household; they intimate that the legislature never had
the right to do it for them. “ Indeed there is excellent authority from an
historical as well as legal standpoint-that the making of rules governing
procedure and practice in courts is not at all legislative, but purely a
judicial function.” 46
As yet, it has never been necessary for the actual decision of a case
to decide whether the legislature actually is the usurper when it attempts
to regulate court practice. In the very recent case of New Mexico v. Roy the
Attorney General urged upon the Supreme Court of that State the proposi
tion that the court had the power to provide rules of pleading, practice,
and procedure, not by virtue of the legislative grant thereof, but by virtue
of the New Mexico constitution which vested the judicial power in the

12 W aym an v . Southard, 10 W heat. 1, 42, 6 L. ed. 264 (1825) ; In re Constitutionality
of § 251.18, W is. Statutes, 204 W is. 501, 236 N. W . 717 (1 9 3 1 ).
43 State v . Superior Court for King County, 148 W ash. 1, 267 Pac. 770 (1928) ; New
Mexico V. Roy, No. 4118, July 2, 1936, 60 P. (2d) 646, 660 (1 9 3 6 ).
44 Waym an v. Southard, 10 W heat. 1, 43, 6 L. ed. 264 (1 8 2 5 ).
45 For a partial list of A cts of Parliament regulating procedure, etc., in the King’s
Bench, see note 14, supra.
46 Askren, J., in State v . Superior Court for King County, 148 W ash. 1, 267 Pac. 770,
771 (1 9 2 8 ). The court then cites the first United States prouncement on the authority
to formulate rules and procedure, found in 2 Dali. 411, 1 L. ed. 437 (1 7 9 2 ), and
continues, “ However interesting this question may be when viewed from the point
of legislative usurpation of judicial powers, it will be unprofitable to further delve
into the argument in this opinion, since there confronts us always the debatable
question of whether long acquiescence by the courts of the state in legislative control
of these matters is not sufficient to require a holding that the legislative body, if it so
desires, can continue that supervision.
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Supreme Court.47 The court, finding that an answer to this academic ques
tion was not necessary to the decision did not decide it specifically, but it
did go so far as to state, “ The authorities clearly establish that the power to
regulate procedure is considered a judicial power, or at least that it is not
considered to be a purely or distinctly legislative power. . . .
“ W e therefore hold that the trial court rules promulgated by us, though
promulgated subsequent to and consequent upon the enactment of [the
statute authorizing such a function] were promulgated nevertheless, by this
court in the exercise of an inherent power lodged in us to prescribe such
rules of practice, pleading and procedure as will facilitate the administration
of justice.” 48 Many other courts and authorities have recently come to
recognize that there are certain rule making powers which are not only
inherent in courts, by virtue of their grant of judicial power, but which are
not susceptible to being taken over by the legislature at the whim or pleasure
of that body.49
In view of recent decisions and comments there can be no question as to the
present trend of judicial thought on this particular point of constitutional
law. Courts and commentators are asserting with more conviction all the
time that the regulation of court practice, procedure, and pleading is the
function of the judiciary, not in coordination with the legislature, because
that power lies between the clearly defined judicial and legislative fields of
endeavor, but that it is the function of the judiciary alone, by virtue of the
grant of judicial power in the constitution, and because that subject lies
within the scope of judicial power to th^ exclusion of all legislative inter
ference. Whether this present trend of thought will find its way into authori
tative law somewhere and thus accomplish a minor revolution in the field
of procedural regulation remains for the future to disclose.
G. A. C., Jr.
47 New Mexico Const., A rt. I l l , § 1.
48 State v . Roy, July 2, 1936, 60 P. (2d) 647, 658. The court continues; “ The A t
torney General contends for the exclusive right of this court to promulgate rules of
pleading, practice and procedure, and that such exclusive right is one over which legis
lature has no control. W e deem It unnecessary at this time to decide this academic
proposition. There is no conflict at the present time between any rule promulgated
by this court with any law enacted by the Legislature. I f such a question ever arises,
then will be the proper time to decide which is paramount in the rule-making field, the
court or the Legislature. A constitutional question, and one so controversial, should
not be determined in advance of necessity.”
49 For example, the exclusive authority of the court over members of the bar. “ . . .
it is clear that by great weight of authority the judiciary has inherent power over
admission to the bar and discipline of Its members; that while the legislature has police
power to establish reasonable qualifications for admission and to make reasonable regu
lations of attorneys which do not encroach upon the inherent power of the judiciary,
those qualifications or regulations which are encroachments upon the judiciary’s power
are unconstitutional; and that the judiciary in the exercise of its inherent power may
act, independent of or notwithstanding legislative regulations.” J. Kennard Cheadle
in (1 9 3 2 ) 7 W a s h . L. R e v . 318, 328. For other defenses of this jealously guarded field :
Brydonjack v . State Bar of Cal., 208 Cal. 439, 281 Pac. 1018 (1929) ; Rosenthal v .
State Bar Examining Committee, 116 Conn. 409, 415, 165 A tl. 211 (1 9 3 3 ). See I n re
Bruen, 102 W ash. 4 72 (19 1 8) ; In re Chappelle, 71 Cal. App. 129, 236 Pac. 906 (1925) ;
M atter of Ulmer, 268 Mass. 373, 167 N. E. 749 (1929) ; Opinion of the Justices, 279
Mass. 607, 180 N. E. 725, 727 (1 9 3 2 ).
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RECENT DECISIONS
CORPORATIONS— Stock transfers.
The appellees were bona fide purchasers of appellant corporation’s stock,
which the vendor had obtained by fraud. This bill was brought to compel
the appellant to transfer the stock on its books and to issue new stock
certificates. This relief was granted. The case was appealed from so
much of the decree as did not allow them damages measured by the decline in
the market value of the stock pending the litigation. The decree was
modified to permit assessment of damages. The corporation then appealed.
Held, that the complainants cannot recover both the stock itself by way of
specific performance and, in addition, damages measured by the decline in
the market value of the stock. Virginia Public Service Co. v. Steindler
et a l.,------- V a . -------- , 187 S. E. 353 (1936).
Among the current decisions bearing upon stock transfers is In re A ntkowskis’ Estates, Kempski et al. v. Hisgen et a l.,-------111.-------- , 3 N. E. (2d)
132 (1936). As heir at law and next of kin, Helen Antkowski became the
owner of considerable property, including certain valuable stocks. Before
her death she gave the stock to her nephew. The stock certificates were
not indorsed, and there was no written assignment. Furthermore the
certificates were not transferred on the books of the several corporations in
conformity with the provisions of the Uniform Stock Transfer Act (SmithHurd Ann. St. c. 32, §§ 416-439). The heirs at law and next of kin caused a
citation to be issued against the nephew of Helen, who still has possession
of the stock. Held, that there was a valid and effective gift, as between the
donor and donee independently of the transfer, or failure of transfer, of the
stock on the books of the corporation.
The greater number of cases on the subject of stock transfers hold that
the requirements of statute and by-laws that a stock transfer must be
made upon the books of the corporation as a condition precedent to an effec
tive transfer of the stock is for the protection of the corporation only. Such
a stock transfer upon the books of the corporation is not indispensable to
the validity and effectiveness of a gift of stock as between the donor and
donee. In re Jones’ Estate, 274 111. App. 616 (1 9 3 4 ); J. G. Wilson Corpora
tion v. Cahill, 152 Va. 108, 146 S. E. 274 (1 9 2 9 ); Gowans v. Rockport Irr.
Co., 77 Utah 198, 293 Pac. 4 (1 9 3 0 ); Dulin v. Commissioners of Internal
Revenue, 70 F. (2d) 828 (C. C. A. 6th, 1 9 3 4 ); Drug Inc. v. Hunt, 35 Del.
339, 168 Atl. 87 (1933).
The Uniform Stock Transfer Act has not changed the general rule that,
as between donor and donee, the fact of stock remaining in the name of the
donor on the books of the corporation does not defeat the gift nor affect the
title of the donee. Herbert v. Simson, 220 Mass. 480, 108 N. E. 65 (1 9 1 5 );
In re Connell’s Estate, 282 Pa. 555, 128 Atl. 503 (1 9 2 5 ); Patterson v.
Fitzpatrick M cElroy Co., 247 111. App. 81 (1 9 2 8 ); 12 F letcher, Cyclopedia
Corporations (Perm. ed. 1932) § 5684; Mechem, Gifts of Corporation
Shares (1925) 20 I I I . L. Rev. 9.
However, there is some authority to the contrary. The courts of New
Jersey, Louisiana, Oklahoma, and Colorado hold that the mere delivery of
certificates of stock without a writing is ineffectual to pass title. Parker v.
Colonial Bldg. Loan Assoc., I l l N. J. Eq. 49, 161 Atl. 353 (1 9 3 2 ) ; Gifts of
Corporation Shares (1925) 20 I II. L. R ev. 17.
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The majority rule that the transfer of corporation shares of stock on the
books of the corporation is unnecessary to legal ownership is not without
limitation. A s to third parties, no transfer of corporate stock is valid except
as between the parties thereto, until transfer has been regularly entered
upon the books of the corporation. Bain v. Rogers, 158 S. C. 417, 155 S. E.
619 (1930). And as to the rights of the donee, the equitable owner of the
corporate stock by assignment of the certificates, before transfer on the cor
poration’s records, cannot demand dividends or exercise rights to vote at
stockholders’ meetings, and cannot exercise any other stockholder’s rights.
Graeser v. Phoenix Finance Co. of Des Moines, 218 Iowa 1112, 254 N. W .
859 (1934).
This brings us to the rights of such an unregistered stockholder against
a corporation which refuses to make the transfer on its books. Such an
unregistered stockholder has a choice of two remedies. He may treat the
refusal to transfer the shares as a conversion and sue the corporation for
their value either in trover or in an action of assumpsit, or in an action
on the case, or he may compel the corporation to register the transfer by
a suit in equity. Travis v. Knok Terpezone Co., 215 N. Y . 259, 109 N. E.
250 (1 9 1 5 ); Jones v. Osage Oil Refining Co., 280 Fed. 696 (C. C. A. 2d,
1 9 2 2 ); 12 F letcher Cyclopedia Corporations (Perm. ed. 1932) § 5523. If
the stockholder treats the corporation’s refusal to transfer the stock as a con
version and sues at law he is entitled to recover the market value of the stock
with interest thereon. Tobias v. Wolverine Min. Co., 52 Idaho 576, 17 P. (2d)
338 (1 9 3 2 ); Booth v. Cincinnati Finance Co., I l l Ohio St. 361, 145 N. E. 543
(1 9 2 4 ); Handy v. Miner, 258 Mass. 48, '154 N. E. 557 (1926). In such an
action, satisfaction of the judgment ordinarily transfers title in the property
to the defendant corporation. Pierpont v. Hoyt, 260 N. Y . 26, 182 N. E. 235
(1932). If, on the other hand, the stockholder wishes the shares of stock
himself, he is entitled, by a suit in equity, to an injunction compelling
the defendant corporation to make the transfer on the corporation’s books.
Mutual Telephone Co. v. Jarrell, 220 Ky. 551, 295 S. W . 865 (1 9 2 7 ); Feckheimer v. National Exchange Bank, 79 Va. 80 (1884).
In the instant case the court adopts a fair rule in keeping with the law as
it has been developed. The petitioners are bona fide purchasers of the stock
in question, and have a right which they can enforce. But their actual loss,
if measured by the decline in the market value, depended, not on the date
of transfer, but on the date of sale of the stock, which was entirely con
tingent upon the wishes of the complainants. It is just as likely that a sale
at some subsequent date might have found the stock above par with no
resulting loss to the holders. I f the complainants had wished to look to the
corporation for the full value of the stock when the transfer should have
been made, they should have sued at law for damages. Instead the claimants
have sued in equity. They have asked to be given all the rights of a stock
holder, namely, that they be listed on the corporation’s books as such, that
they be given the right to participate in the corporation’s affairs, to receive
their share of the profits, and that they be given a certificate of stock
evidencing such rights. The court could not, in the name of justice, give them
the property they demand, and at the same time make that property
immune from depreciation in value on the fluctuating market. The com
plainants are entitled to one remedy or the other, but not both simultaneously.
E. J. F.
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Reduction of Capital

The Country Club Real Estate Improvement Company filed acclaim against
the estate of Fred C. Gillham, deceased, upon a note in the sum of $2,500,
executed by the said Fred C. Gillham and payable to the company. This
note was given pursuant to a subscription agreement, entered into by Gill
ham and some fifty others, whereby they agreed to subscribe to stock in the
corporation when it should be organized. Gillham agreed to take thirty
shares of stock, of a par value of $100 per share, and to pay for this stock
as follows: $500 in cash, and the balance of $2,500 by his note, which note
was to be payable in such instalments as the directors of the company should
determine from time to time. Among other provisions in the subscription
agreement was one that the agreement should not be binding until the sub
scriptions should amount in the aggregate to $150,000. When the company
was incorporated, its charter fixed its capitalization at only $50,000. From
a judgment denying the claim, the company appealed. Held, that a sub
scriber to stock in a corporation to be formed was bound by his agreement,
notwithstanding the fact that the agreement called for a capitalization of
$150,000, and the charter of the company authorized the issuance of only
$50,000 in stocks, such alteration not being sufficient to release the sub
scriber. In re Gillham’s Estate. Country Club Improvement Company v.
Gillham’s Estate, — 111. App.— , 3 N. E. (2d) 524 (1936).
The general rule is that a subscriber to stock in a corporation to be formed
is not bound by his subscription where the corporation, as organized, is
materially different from that contemplated by the agreement. Mahon v.
Wood, 44 Cal. 462 (1 8 7 2 ); New Port Cotton Mill Co. v. Mimms, 103 Tenn.
465, 53 S. W . 736 (1 8 9 9 ); Baker v. Ft. Worth Board of Trade, 8 Tex. Civ.
App. 560, 28 S. W . 403 (1 8 9 4 ); Norwich Lock M fg. Co. v. Hockaday, 89
Va. 557, 16 S. E. 877 (1893). The rule is general that one has the right
to stand upon the contract that he has made. He may not be compelled to
accept a different contract, even if it be more advantageous to him. There
cannot be a variance in the contract as alleged and as proved. New Port
Cotton Mill Co. v. Mimms, supra. This is an application of the rule in
contracts that an offer must be accepted in the terms in which it was made.
In the principal case, the corporation was to be formed for the purpose
of developing and laying out lots in a subdivision, which lots were to be
sold to the stockholders. Payment for these lots was to be made in stock
of the company, and each stockholder bound himself to accept a minimum
of one lot. The agreement contemplated the use of a corporation for this
purpose, and there was no variation from that plan other than the change
in the amount of capital stock that could be legally issued. The court pointed
out that the agreement contemplated that minor changes might be made in
devising a practical plan for acquiring and subdividing the property, that
Fred Gillham was not injured in any way by the reduction in the capitaliza
tion of the company, and that, as to him, there was no material alteration
in the charter such as to relieve him from his subscription.
There have been few cases involving the question raised by the principal
case; that is, in which the alteration involved a reduction in the capital
stock. There are many cases in which the question raised refers to the
increase in capitalization. It is very difficult to support the reasoning by
which the decision in the principal case was reached. The decrease or in
crease in the charter of the amount of the capital stock called for by the

1936]

RECENT DECISIONS

185

subscription agreement will release the subscriber from liability on the
agreement. Bohn v. Burton-Lingo Co., 175 S. W . 173 (Tex. Civ. App. 1 915);
Wrather v. Parks, 227 S. W . 513 (Tex. Civ. App. 1 9 2 1 ); Campbell v.
Coin Mach. M fg. Co., 96 Ore. 119, 188 Pac. 197 (1 9 2 0 ); 2 T hompson,
Corporations (3rd Ed. 1927) § 869; Stevens, Corporations (1936)
§ 89. In Bohn v. Burton-Lingo Co., supra, the agreement called for the in
corporation of the company with a capitalization of $15,000, but it was
incorporated with a capitalization of only $10,000. It was held that this
decrease in the amount of stock that could legally be issued by the corpora
tion amounted to a material alteration of the terms of the agreement, and
that the subscriber was released from his subscription. The release in such
cases is upheld on the theory that such alteration makes the corporation
as formed a different one from that contemplated by the subscription
agreement, and that the subscriber is not thereby bound, unless he had
consented to the alteration, or unless he was estopped by acquiescence
therein. Wrather v. Parks, supra; New Port Cotton Mill Co. v. Mimms,
supra. A subscriber agrees to take a certain and definite proportionate
interest in the proposed corporation. A reduction or increase in capitaliza
tion will change that interest materially. The subscriber may have many
reasons for not wishing this change in his holdings, and should be released
if such a change occurs. Campbell v. Coin Mach. M fg. Co., supra.
In the principal case, the deceased’s interest in the company was increased
nearly three-fold, from l/5 0 th to about l/1 7 th . This would appear to be
a material alteration, such as would release the subscriber from his sub
scription. It does not appear that the decision in Middlecoff Hotel Co. v.
Yeomans, 89 111. App. 170 (1899), was brought to the attention of the
court. That was a suit on a subscription to stock in a corporation to be
organized with a capitalization of $25,000. As organized, the corporation
was authorized by its charter to issue stock to the amount of $30,000. Re
covery on the subscription was denied, on the ground that the increase of
$5,000 in the amount of capital stock that could legally be issued by the
corporation was a material alteration sufficient to release the subscriber, the
court saying, at page 171: “ The appellant organized with a capital stock
of $30,000 was not the corporation that the written agreement called for,
hence appellee was under no obligation to subscribe and pay for $500 of
its capital stock.” I f a change of $5,000 in the capitalization of a corpora
tion releases the subscriber, it would appear that a change of $100,000 should
have the same effect. Since the release of the subscriber is upon the theory
that the corporation as formed is not the same as the one called for in the
written agreement, there can be no difference in principle between an in
crease and a decrease in the capital structure of the corporation. One would
as effectively change the corporation as the other, and the subscriber should
be released in either case.
D. G. R. McD.

D A M A G E S — Aggravated Injuries.
The plaintiff, a woman of sixty-three years of age, was injured as a
result of the defendant’s negligence, and thereafter, because of the injuries
was unable to walk without assistance. Ten months after the first fall, the
plaintiff fell a second time when she attempted to get a glass of water from
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the nearby mantle. Evidence showed conclusively that she had been warned
by her physician that she, the plaintiff, would remain an invalid and from her
own testimony it was apparent that the plaintiff was fully aware of her
incapacity at the time of the attempted walk. Held, as a matter of law, the
defendant’s negligence was not the proximate cause of the further injuries
sustained in the second fall and, therefore, no recovery could be had for
such injuries. S. S. Kresge Co. v. Kenney, — App. D. C.— , — F. (2d) —
(1936).
The decision is noteworthy not because it introduces any new development
in the law of torts but rather because it reiterates certain fundamental
principles upon which recovery may be had for aggravated injuries. The
court accepted the fundamental notion that the law holds responsible in
damages one whose negligent act is the proximate cause of injury to another.
The onus of proof being placed upon the plaintiff it is necessary for him to
establish that the negligence complained of is a proximate cause, that is, “ a
cause which, in natural and continuous sequence, unbroken by any efficient
intervening cause, produces the injury, and without which the result would
not have occurred
Goodlander Mill Co. v. Standard Oil Co., 63 Fed. 400,
405 (C. C. A . 7th, 1894).
There are generally three categories into which cases of this type may be
placed. First, that in which the negligence of the injured party himself
is the intervening cause which brings about the aggravation of injuries;
second, that in which the negligence of some third party either physician,
surgeon, or another in whose care the injured party happens to be, is the
direct cause of aggravating the injuries; third, where the injured party, in
the exercise of ordinary prudence or care, suffers further injuries through
no fault of his own. It is only in the first classification that recovery for
aggravated injuries is denied. Hartnett v. Tripp, 231 Mass. 382, 121 N. E. 17
(1 9 1 8 ); Wagner v. Mittendorf, 232 N. Y . 481, 134 N. E. 539 (1 9 2 2 ); Hoseth
v. Preston Mill Co., 49 Wash. 682, 96 Pac. 423 (1908). While in the second
classification the rule appears to be established that one negligently causing
personal injuries is liable for the consequences of the negligence, mistake,
or lack of skill of the attending physician or surgeon, provided the physician
or surgeon has been procured with reasonable care. In the case of third
parties other than physicians, the law does not even require the fulfillment
of the preceding proviso, the courts holding, regardless of who furnished the
assistance of such third person, that the negligence of the wrongdoer in
causing the original injury is to be considered as the proximate cause of
damages flowing from the subsequent negligence of the third person, or his
failure to follow directions and that the wrongdoer is liable therefor. Lange
v. Hoyt, 114 Conn. 590, 159 Atl. 575, 82 A . L. R. 486 (1 9 3 2 ); Ewing v.
Duncan, — Ind.— , 197 N. E. 901 (1 9 3 5 ); H. T. Whitson Lumber v. Upchurch,
198 Ky. 127, 248 S. W . 243 (1 9 2 3 ); Kuchenmeister v. Los Angeles & S. L. R.
Co., 52 Utah 116, 172 Pac. 725 (1 9 1 8 ); Thompson v. Louisville & N. R. Co.,
91 Ala. 496, 8 So. 406, 11 L. R. A. 146 (1890). The rule with respect to the
third classification is obvious.
Into which of these categories a case must be placed depends upon the
circumstances and is generally a question for the jury. But as the court
pointed out a mere scintilla of evidence is not enough to require the sub
mission of an issue to the jury. Decisions establish a more reasonable rule,
“ that in every case, before the evidence is left to the jury, there is a
preliminary question for the judge, not whether there is literally no evidence,
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but whether there is any upon which a jury can properly proceed to find a
verdict for the party producing it, upon whom the onus of proof is imposed
Gunning v. Cooley, 281 U. S. 90, 93-94 (1930). This being an established
Federal rule, the court found “ the evidence urged as supporting an inference
that the plaintiff was not imprudent is so insubstantial that it can not be
said to satisfy the rule in the Federal courts that there must be more than
a scintilla to take a case to the jury
The court briefly yet clearly and
completely distinguished the classical cases where recovery was had for
aggravated injuries from the present case. Hartnett v. Tripp, supra; Hoseth
v. Preston Mill Co., supra; Wagner v. Mittendorf, supra; and Brown v. Beck,
63 Cal. App. 686, 220 Pac. 14 (1923), were all cases where in using crutches
the injured party exercised reasonable care to avoid injury and recovery was
allowed. So too in Stahl v. Southern Michigan R y. Co., 211 Mich. 350, 178
N. W . 710 (1 9 2 0 ); Wieting v. The Town of Millston, 77 W is. 523, 46 N. W .
879 (1890), and Conner v. Nevada, 188 Mo. 148, 86 S. W . 256 (1905), the
conduct of the plaintiff was not imprudent at the time when the original
injury was aggravated, therefore recovery was allowed. The distinction
which the court drew between the exhaustive selection of cases where
recovery was allowed, and the present case, was manifest, and perhaps sug
gests what must first be determined in all actions where recovery is sought
for aggravated injuries: whether there is sufficient evidence produced by the
plaintiff to justify the submission to the jury of the principal issue, and
whether the plaintiff was acting as an ordinarily cautious and prudent man
at the time when his initial injuries were aggravated.
J. J. D.

E V ID E N C E — Admissibility of Record Made in Regular Course of Business.
Shapiro, the plaintiff, was a produce commission merchant in Washington,
D. C. His agent in Auburn, Washington, purchased fresh vegetables and
arranged for their shipment to Washington, D. C. Shapiro sued the Pennsyl
vania Railroad Company, in its capacity as delivering carrier, for failure to
refrigerate fully and transport safely a carload of vegetables from Auburn
to Washington, D. C. The trial court directed a verdict for the defendant
railroad. On appeal, Shapiro alleged that the trial court had improperly
allowed the railroad company to prove by its records the re-icing of the car
between Auburn and Chicago. The particular record objected to was a printed
form, known as form 1916, on which the original icing service and re-icing
from time to time, and place to place, were shown. The custom of the
railroad was that as the car was inspected and re-iced, the person super
vising the work would enter the information on Form 1920, and then send
the form to the Chicago office of the company. There it would be tran
scribed onto form 1916, which form had been previously received from
the agent of the company at the point of origin. The result would be
that form 1916 showed the icing of the car from point of origin to Chicago.
This particular evidence was proved by the officer of the company who had
charge of the records. Held, that this was the original, permanent record
of the company, and as such was admissible as evidence within the recog
nized exception to the hearsay rule. Shapiro v. Pennsylvania R. R. Co., 83
F. (2d) 581 (App. D. C. 1936).
It is wrell settled that in the case of a written record it should be proved
by the entrant, who must testify that he had personal knowledge of the facts
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recorded. Second N a tl. Bank v. Columbia Trust Co., 288 Fed. 17 (C. C. A.
3d, 1923). Under such circumstances it may be used to refresh the recollec
tion of the witness by occasional reference, or if the witness has no personal
recollection, it may be used or read as a memorandum of his past recollection,
provided he is able to identify it, and to testify that when made it was
correct. Crowell Bros. v. Panhandle, 271 Fed. 129 (C. C. A. 8th, 1921). If
the record represents the composite result of the work of several persons, as
where it is made by one person, who has no knowledge of the facts tran
scribed, but bases the entry upon reports of others who do have such knowl
edge, the general rule is that all the persons concerned in the entry should
be produced. Grunberg v. United States, 145 Fed. 81 (C. C. A. 1st, 1906).
It often happens, however, that one or more of the parties concerned
in the making of a record are not available as witnesses, and cannot be
produced for cross-examination. The admissibility of the record in such a
case depends on whether or not the circumstances bring it within one of the
recognized exceptions to the hearsay rule. Prof. Wigmore states that the
principles underlying the exceptions to the hearsay rule are two: (1) neces
sity, and (2) a circumstantial guarantee of the trustworthiness of the
evidence, which in effect makes the cross-examination unnecessary. 3 W igmore, E vidence (2d ed. 1923) § 1420.
In accordance with these principles it has been widely adopted by the
courts that the records made in the regular course of business are usually
admissible when the entrant is necessarily absent by reason of death or out
of the jurisdiction. Firemen’s Ins. Co. v. Seaboard A ir Line, 138 N. C. 42,
50 S. E. 452 (1905). In this regard, in the case at hand, the principle of
necessity is plainly present, and the trustworthiness of the record is guaran
teed by the testimony of the person who can prove its identity and correct
ness, and its preparation and use. Shellabarger Elev. Co. v. Illinois Cent.
R. R., 278 111. 333, 116 N. E. 170 (1917).
In recent years the condition of necessity, justifying the use of record
without the supporting testimony of the entrant, has been extended beyond
the circumstances of death and absence from jurisdiction. The courts have
recognized other causes of unavailability as sufficient. This is particularly
true of records of modern industrial activities of which the facts are com
plex and the persons concerned so numerous that no one of them has an
accurate recollection of the whole chain of events, or indeed, ever had a
complete knowledge of it. Scottish Co. v. McKone, 227 Fed. 813 (C. C. A. 8th,
1915). The record in these cases is in effect the best and only evidence of the
transaction. I f it is identified, and its correctness and regularity are
established, there is no sound reason why it should not be accepted as proof
of great value.
In the case at hand, the regularity is fully proved. The records were made
contemporaneously with the facts by persons employed for the purpose by
the railroad company in the regular course of business, as a part of the
system habitually used, in order that the railroad company might have
an accurate account to which reference might thereafter be made in the
conduct of its affairs. St. Paul Fire & Marine Ins. Co. v. American Food
Products Co., 21 F. (2d) 733 (C. C. A. 8th, 1927).
•Generally, courts do not intend to impeach the general rule that records
should be proved by the persons who made them, and who had knowledge of
the recorded facts. But where there is no reason to suspect the accuracy of
the entries, and there is present a circumstantial guaranty of trustworthi
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ness, as in the instant case, the records should be received with the same
confidence in the courtroom as in the business world. E . I. Du Pont de
Nemours Co. v. Tomlinson, 296 Fed. 634 (C. C. A. 4th, 1924).
T. E. N.

IN S U R A N C E — Waiver of Premiums.
The insured took out an accident policy from the defendant company.
There was a disability clause providing for a waiver of payment of premiums
during the disability. This provision of the policy required that proof of
disability of the insured be made to the company. The condition was not
that the insured should make proof of disability, but that proof should be
received by the company before the default in payment of any premium.
The insured became insane. The insured had two brothers one of whom was
the assignee of the policy. There was a failure to make proof of disability
to the company. Held, Failure to make proof of disability, even though the
insured was insane, prevented any waiver of the obligation to pay premiums
during the disability of the insured. Reingold v. New York Life Insurance
Co., — F. (2 d )— (C. C. A . 9th, Sept. 22, 1936).
There is some conflict in cases of this kind as to whether or not proof
of total disability is a condition precedent to the waiver of premiums. The
affirmative of this proposition is strongly sustained on the ground that any
other construction would alter the express terms of the agreement. Orr v.
Mutual Life Insurance Co. of N. Y v 64 F. (2d) 561, aff. 57 F. (2d) 901
(C. C. A. 8th, 1 9 3 3 ); Vernon v. Farm & Loan Life A ss’n., — Mo. App.— , 72
S. W . (2d) 827 (1 9 3 4 ); Miller v. N. Y. Life his. Co., 84 Utah 539, 37 P.
(2d) 547 (1 9 3 4 ); Northwestern Mutual Life Ins. Co. v. Dean, 67 Ga. App.
157, 157 S. E. 878 (1 9 3 1 ); Egan v. N . Y. Life Ins. Co., 67 F. (2d) 899
(C. C. A. 5th, 1933). There is little argument with this as a general rule.
The parties to an agreement should be held to strict compliance, as a matter
of public policy.
Whether or not the insured’s alleged inability to furnish proof by reason
of his mental and physical condition, relieves him from the ordinary conse
quences of failure to perform a condition precedent, is a question upon which
there is an array of divergent authority. Mutual Life v. Johnson, 293
U. S. 335 (1 9 3 4 ); Pfeiffer v. Missouri State Life Insurance Co., 174 Ark.
783, 297 S. W . 847 (1927).
The extreme case holding that proof of disability is not a condition
precedent to waiver of premiums is Minnesota Mutual Life Ins. Co. v.
Marshall, 29 F. (2d) 977 (C. C. A. 8th, 1928). It was argued in this case
that an ordinary layman would construe these provisions to mean that, if
the insured became disabled before his premium fell due, his insurance
would be continued until his disability was removed or until his death; and
if it were not so construed, the insured would be deprived of the principal
benefits of his policy. A similar construction was placed on a similar policy
in Home Life Ins. Co. v. K eys, 187 Ark. 796, 62 S. W . (2d) 950 (1933)
(group life policy). The application of this rule to the principal case finds
support in the following case: Da Corte v. New York Life Ins. Co., 114
W . Va. 172,171 S. E. 248 (1933). In this view of the problem the conditions
of the policy are not to be considered waived or rendered inoperative because
of the misfortune which overtook the insured. Egan v. New York Life Ins.
Co., supra; Northwestern Mut. Life Ins. Co. v. Dean, supra.
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In Southern Life Ins. Co. v. Hazard, 148 Ky. 465, 146 S. W . 1107 (1912),
the insured did not notify the company of his disability until almost three
months after the premium fell due, and it was held that since the insured
had the right, at the time he became disabled, upon the mere asking, to have
the company remit his premiums until death, there was no reason why he
should not have a reasonable time thereafter to present the proofs of his
disability. Such reasoning has much to support it in cases of insanity.
State Life Ins. Co. v. Fann, — Tex. Civ. App.— , 269 S. W . 1111 (1925) (no
forfeiture because of failure to notify company before maturity of last
premium note) .
In the case of Swan v. Atlantic Life Ins. Co., 156 Va. 852, 159 S. E. 192
(1931), which involved a similar policy, the court reached the conclusion that
failure to give notice while the policy was in force was not fatal when the
insured is insane. Levan v. Metropolitan Life Ins. Co., 138 S. C. 253, 136
S. E. 304 (1 9 2 7 ); Marti v. Midwest Life Ins. Co., 108 Neb. 845, 189 N. W .
388 (1 9 2 2 ); Minn. Life Ins. Co. v. Marshall, supra; Pfeiffer v. Missouri
State Ins. Co., supra, Cf. Mutual Life Ins. Co. v. Johnson, supra; Mutual
Life Ins. Co. v. Morris, 191 Ark. 88, 83 S. W . (2d) 842 (1935). It is to be
observed, however, that some of these cases involved ambiguous contracts
and the courts adopted the construction most favorable to the insured.
A disabled person could not present proof before disability, and certainly
could not after he became mentally incapable of doing so. Such a policy
should be construed strictly against the insurer and liberally in favor of
the insured. Garrison v. Great Southern Life Ins. Co., — Tex. Civ. App.— ,
72 S. W . (2d) 692 (1934). Contra, Smith v. Missouri State Life Ins. Co., 134
Kan. 426, 7 P. (2d) 65 (1932).
The suggestion in the principal case that the brother, also the assignee,
should have supplied the proof of disability seems to be without merit, in
the absence of a provision in the assignment obligating the assignee to do so.
F. B.

M A S T E R A N D S E R V A N T — Workmen’s
Coming Rule ”.

Compensation— “ Going

and

Appellant was employed as an inspector of steering gears in appellee’s
factory, and, as such inspector, worked full time on August 20, 1934. On
reporting for work the next day he was informed that, because of lack of
work, he was laid off, and at that time he was given a white slip of paper
notifying him to check out his tools. After checking out the tools he went
to the employment office with his foreman, where someone told him to come
back the next day, August 22, at 3 o’clock p. m., to receive his pay. While
en route to appellee’s factory on that mission the following day, at about
2.30 p. m., and when about one square from the said factory, upon a public
highway, the motorcycle on which appellant was riding and which he owned
was in a collision with an automobile, and appellant received an injury to his
leg, since which time, owing to such injury, he has been unable to do any
work. Held, when appellant received notice that the employment was ter
minated, and checked out his tools and turned in his badge, he was no
longer subject to the orders of his master, and the relationship of master
and servant ceased to exist, and an injury sustained on a subsequent visit to
the plant to get his pay was suffered on a purely personal errand, which,
while it may be said to arise out of his employment, cannot be said to be
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in the course of it. Forman v. Chrysler Corporation, — Ind. App.— , 2 N. E.
(2d) 806 (1936).
Assuming for the moment that the relationship of master and servant
existed between appellant and appellee on the day following appellant’s lay
off, and that appellant was obeying orders to report, the question presents
itself whether the injury occurring while he was en route to his place of
employment was such as to admit of recovery under the Workmen’s Com
pensation Act of Indiana. In common with various other acts of a similar
nature this act provides that to be compensable an injury must arise “ out
of and in the course of employment ” (Burns’ Ann. St. 1933 §40-1021 et seq.).
While this phrase is to be given a broad and liberal construction by the
courts, yet it should not go so far afield in imposing liability upon the
employer as to become a general insurance against accidental injury, re
gardless of its causal connection with the course of employment or its origin
therein. Billiter, Miller and McClure v. Hickman et al., 247 Ky. 211, 56
S. W . (2d) 1003 (1933). That a causal connection between employment and
the injury is essential to permit recovery is obvious, but because of the re
quirement of liberal construction the question has not produced harmonious
result among the many jurisdictions that have considered it.
More particularly, however, the general rule concerning street accidents
suffered by employees (sometimes referred to by British courts as the “ going
and coming ” ru le), subject to exception not pertinent to the facts of this
case, is that “ harm sustained by an employee while going to or from his
work is not compensable ” . Enterprise Foundry Co. v. Industrial Accident
Commission of Cal., 206 Cal. 562, 27& Pac. 432 (1 9 2 9 ); Hartford Accident
and Indemnity Co. et al. v. Lodes et al., 164 Okla. 51, 22 P. (2d) 361
(1 9 3 3 ); Fidelity and Casualty Co. v. Industrial Commission of Utah, 79
Utah 189, 8 P. (2d) 617 (1 9 3 2 ); cf. Makins v. Industrial Accident Commis
sion of Cal., 198 Cal. 698, 247 Pac. 202, 49 A. L. R. 411 (1926). In a leading
case, Cudahy Packing Co. v. Parramore, 263 U. S. 418, 30 A . L. R. 532
(1923), a stationary engineer was killed by a locomotive while en route to
his work at the employer’s factory. The Supreme Court of the United
States held that the dependents of the deceased were entitled to recover
under the Workmen’s Compensation Act of Utah (Compiled Laws, Utah,
1917, 3113; amendment, Laws, Utah, 119, c. 63). It is to be noted, though,
that the route across the railway tracks was the only practical way of
reaching the factory. The Supreme Court of Texas in Lumberman’s Re
ciprocal A ss’n. v. Behnken et al., 112 Tex. 103, 246 S. W . 72, 28 A. L. R. 1402
(1922), arrived at the same conclusion as Cudahy v. Parramore, supra, on
almost identical facts.
The test which is the underlying principle of the general rule is well
defined in the case of Dreyfus & Co. et al. v. Meade, 142 Va. 567, 574, 129
S. E. 336, 338 (1925), where the court says: “ the test, however, is not that
other persons are exposed to similar risks, but, rather, that the employment
exposes the workman to the particular danger in the street.” Colarullo’s
Case, 258 Mass. 521, 155 N. E. 425, 51 A. L. R. 508 (1 9 2 7 ); Calif. Casualty
Indemnity Exchange v. Industrial Accident Comm, et al., 190 Cal. 433, 213
Pac. 257 (1 9 2 3 ); Stocker v. Southfield Co. et al., 244 Mich. 13, 221 N. W .
175 (1 9 2 8 ); M yers v. Louisiana R y. & Navigation Co., 140 La. 937, 74 So.
256 (1 9 1 7 ); Industrial Comm, of Colo, et al. v. Nissen’s Estate, 84 Colo. 19,
267 Pac. 791 (1928). Compare Coronado Beach Co. v. Pillsbury, 172 Cal. 682,
158 Pac. 212, L. R. A . 1916 F. 1164 (1916), with McCulloch v. Pittsburgh
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Plate Glass Co. et al., 107 Conn. 164, 140 Atl. 114 (1927). Had there not
been the particular hazard incident to the employment in Cudahy v. Parra
more, supra, there probably would have been no recovery, for the Supreme
Court indicated its approval of the foregoing test at page 424, where it
quoted with approval the statement of Buckley, L. J., in Pierce v. Provident
Clothing and Supply Co., Ltd., [1911] 1 K. B. 997, 1003, “ an accident arises
out of employment where it results from a risk incidental to the employment,
as distinguished from a risk common to all mankind, although the risk inci
dental to employment may include a risk common to all mankind ”. W e find
in De Rosa et al. v. Levering and Garrigues, 111 Conn. 655, 151 Atl. 246
(1930), that a structural ironworker had completed work on one job and was
told to report the next morning at another town. While proceeding to that
place on a motorcycle the following morning, and while on a public highway,
he was killed in a collision. His employers had not contemplated the use
of the motorcycle as a conveyance to reach work. It was held that the injury
did not arise out of the course of employment. In Thompson v. Glen Hill
Gravel Co., Inc., 19 La. App. 854, 141 So. 797 (1932), an injury sustained
by an employee engaged in hauling, while driving to the starting point of
the hauling trip, was held not to be compensable as arising out of or within
the scope of employment. Central Surety and Insurance Corp. v. Howard
et al., 47 F (2d) 1049 (1931). In Stocker v. Southfield Co. et al., supra,
the Michigan court held that an injury to an employee, sustained when
struck by an auto while crossing a highway on the way home after the
day’s work, did not arise out of and in the course of employment. The court
stated that risk in crossing a street is but an incident of life generally and
constitutes no part of employment. In view of these typical holdings, repre
sentative of the overwhelming majority, the conclusion is inescapable, that
to be compensable under Workmen’s Compensation Acts, there must be a
“ reasonable ” causal connection between the injury and the employment.
Representative of the tone of the decision, supra, is the statement of the St.
Louis Court of Appeals in Sweeny .v. Sweeny Tire Stores Co., 227 Mo. App.
93, 49 S. W . (2d) 205, 207 (1932), “ in all events it (the injury) must be
the rational consequence of some hazard connected with the duties which
the employee is called upon to perform ”. Had appellant, therefore, been on
his way to report for employment on the orders of a superior, given the day
before, it is unreasonable to suppose, under the circumstances, that recovery
would be allowed.
But in the instant case appellant was not an employee, the relationship of
master and servant having been terminated. While it might, perhaps, be
contended that appellant was in a broad sense still an employee of appellee,
the answer to the questions “ Could appellee have given orders to the appel
lant, as an employee, on the day following his layoff? ” and, if so, “ Would
appellant have been held guilty of insubordination by reasonable men for
failing to carry out such orders? ” must be in the negative. The conclusion
is inevitable that the only relationship remaining after the lay-off was that
of debtor and creditor. Appellant, therefore, in going after his pay, was
engaged on a purely personal errand, and the argument for recovery under
the Workmen’s Compensation Act must of necessity be exceedingly tenuous
and untenable.
C. F. B.
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R E A L PR O PE R TY— Easements— Applying the Statute of Limitations to
Incorporeal Hereditaments Acquired by Prescription.
Appellant maintained and operated an elevated railroad structure erected
on Jamaica Avenue, Queens, city of New York. Appellee owned premises
abutting on Jamaica Avenue. Appellee brought an action to recover for
damages to easements of light, air and access appurtenant to said premises,
complaining that the maintenance and operation of appellant’s railroad con
stituted a continuing trespass and nuisance whereby appellee’s interest and
property in said premises depreciated in value. By amendments effective
September 1, 1932, the period of statutory limitations upon actions to
recover real property or the possession thereof, was reduced from twenty to
fifteen years. This action was commenced in July, 1935. Appellant relied
on two defenses, namely, (1) actual visible, continued occupation and posses
sion of said easements, holding same under claim of right and title in fee
simple, adversely to appellee’s pretended title for fifteen years last before
the commencement of this action, (2) that the alleged cause or causes of
action attempted to be maintained by the appellee did not, nor did any of
them, accrue to said appellee or to its predecessor or predecessors in title
within fifteen years next preceding the commencement of this action. The
lower court granted appellee’s motion to strike out these defenses. The appel
lant appealed upon this certified question: Is the fifteen year Statute of
Limitations set up in the above-mentioned defenses applicable to the acquir
ing of incorporeal hereditaments by prescription? The appellate court
decided that the motion to strike the defenses should be denied; that the
question certified be answered in the affirmative. Held, that the doctrine of
prescription is to be regarded as the application to incorporeal rights of
the statutes of limitations within the limits of the strong analogy between
the two rules; that the period of prescription must be deemed to be changed
in accordance with changes in the statutory period of limitations; that,
though the presumption of a lost grant may be rebutted by slight evidence,
this does not mean that evidence is admissible to show no grant was made.
New York Rapid Transit Corporation v. Klin Co., Inc., 271 N. Y . 376, 3 N. E.
(2d) 516 (1936).
In treating the doctrine of prescription as application of statutes of limita
tions to incorporeal rights, the court, in the present case, has handled the
problem in the identical manner in which it was treated centuries ago.
Though the Statute of Westminster, 1275, 3 E dw. I, c. 39. applied to
land only, and not to incorporeal things, Cockburn, C. J., remarked that
“ the judges, with that assumption of legislative authority which has at times
characterized our judicature, proceeded to apply the rule as to prescription
established by the statute to incorporeal hereditaments, and, among others,
to easements ”. Angus v. Dalton, 3 Q. B. D. 85, 104 (1877).
In the United States, many jurisdictions have adhered to the analogy of
the statute of limitations applicable to actions for the recovery of land,
holding that one who has exercised a right in another’s land for a statutory
period, adversely and under claim of right, is regarded as having such right.
Melvin v. Whiting, 10 Pick. 295 (Mass. 1 8 3 0 ); Coolidge v. Learned, 8
Pick. 504 (Mass. 1 8 2 9 ); Mueller v. Fruen, 36 Minn. 273 (1 8 8 6 ); Carlisle
v. Cooper, 19 N. J. Eq. 256 (1 8 6 8 ); Corning v. Gould, 16 Wend. (N . Y .) 531
(1 8 3 7 ); Coff v. Davenport, 32 N. J. Law 369 (1 8 6 7 ); Nicholls v. Wentworth,
100 N. Y . 455 (1 8 8 5 ); Legg v. Horn, 45 Conn. 409 (1 8 7 8 ); Krier’s Private
Road, 73 Pa. St. 109 (1873).
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Courts, at one time, made a practice of instructing juries to find the
existence of a grant (in cases involving prescription), even though there was
evidence to show that it did not exist. This practice, according to Cockburn,
C. J., caused the Statute of 2 & 3 W m . IV c. 71 (1832) titled the
“ Prescription Act ” which had for its purpose that, “ of putting an end to
the scandal on the administration of justice which arose from thus forcing
the consciences of juries ”. Angus v. Dalton, 3 Q. B. D. 105 (1877).
The presumption of a lost grant is in effect a positive rule of law, and
evidence that no grant was made would be immaterial. Lamb v. Crosland,
4 Rich. Law 536 (S. C. 1 8 7 3 ); Coolidge v. Learned, 8 Pick. 504 (Mass. 1 8 2 9 );
Tracy v. Atherton, 36 Vt. 503 (1 8 6 4 ); Lehigh Valley R. Co. v. McFarlan,
43 N. J. Law, 605 (1 8 8 1 ); Wallace v. Fletcher, 30 N. H. 434 (1 8 5 5 );
Okeson v. Patterson, 29 Pa. St. 22 (1 8 5 7 ); Ward v. Warren, 82 N. Y . 265
(1 8 8 0 ); Carter v. Tinicum Fishing Co., 77 Pa. St. 310 (1 8 7 5 ); Tyler v.
Wilkinson, 4 Mason 397, Fed. Cas. No. 14,312 (1827). contra, Parker v.
Foote, 19 Wend. 309 (N . Y . 1 838); Lanier v. Booth, 50 Miss. 410 (1874).
L. F. H.

S A L E S— Food Seller’s Liability on Implied Warranty.
The Rosedale Dairy Company sold to M. S. Colonna milk contaminated
with the germs of Malta fever. Colonna had been purchasing milk from
this dairy for some time, buying it for ordinary domestic uses in his house
hold. Shep W . Colonna, son of M. S. Colonna, lived with his father and was
a member of his household. Shep Colonna was made ill by drinking this
infected milk, and as plaintiff, he sued the dairy company for damages.
In his amended complaint he relied upon the implied warranty of the
wholesomeness of the food. A second count in tort was stricken from the
record, it being barred by the statute of limitations. V a . Code (1936)
§ 5818. Therefore, the suit is entirely ex contractu, and no question of negli
gence is presented. Held, that the defendant impliedly warranted the quality
and soundness of the milk, but no liability is imposed on them toward third
persons not parties to the sale contract. Colonna v. Rosedale Dairy Co., Inc.,
— Va.— , 186 S. E. 94 (1936).
The court readily recognized the rule of the common law and the general
rule today, that in a sale of articles of food by a dealer directly to the
consumer for domestic use and immediate consumption, the law implies a
warranty that such goods are sound and wholesome. Friend v. Childs Dining
Hall Co., 231 Mass. 65, 120 N. E. 407 (1 9 1 8 ); Race v. Krum, 222 N. Y . 410,
118 N. E. 853 (1918). Contra: Valeri v. Pullman Co., 218 Fed. 519
(S. D. N. Y . 1914). The gist of the decision in the instant case is the lack
of privity of contract. Because there was no contractual relation, there
could be no implied warranty between plaintiff and defendant. Connecticut
Pie Co. v. Lynch, 61 App. D. C. 81 (1 9 3 2 ); Gearing v. Berkson, 223 Mass.
257, 111 N. E. 785 (1916). The warranty did not "r u n with the goods” .
Welshausen v. Charles Parker Co., 83 Conn. 231, 76 Atl. 271 (1 9 1 0 ); cf.
Mazetti v. Armour & Co., 75 Wash. 322, 135 Pac. 633 (1913). This is the
strict rule of privity, and is in harmony witty the weight of authority. But if
the right to recover for injury suffered from the consumption of unwholesome
food is limited to the immediate vendee, it is because of technicality, rather
than reason. Perkins, Unwholesome Food (1920) 5 I owa L. B ull. 86. It is
not the more social or progressive outlook.
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Within recent years there have been several cases which have imposed
an insurers’ liability on the manufacturer in favor of the ultimate consumer.
In the case of Ward Baking Co. v. Trizzino, 27 Ohio App. 475 (1928), the
plaintiff bought a 12-cent cake from a retail grocer. It was wrapped in thin
waxed paper upon which was printed the name of the defendant, the baking
company. The plaintiff, while eating the cake, swallowed a needle contained
in it. While there was no direct contractual relation, the absolute liability
of a warrantor was imposed by the court. To the same effect is the case of
Coca-Cola Bottling Works v. Lyons, 145 Miss. 876, 111 So. 305 (1927), where
the plaintiff was treated to a bottle of Coca-Cola by a friend, at a drug store,
the proprietor of which was a retail dealer. The plaintiff was allowed
recovery in a suit brought against the manufacturer, for injuries sustained
from swallowing glass contained in the beverage. The court reasoned that
the drink was at least a gift to the plaintiff from her friend, and since the
gift carried the title, and the implied warranty runs with the title, the
plaintiff was the owner, and as the manufacturer impliedly warranted the
purity of the drink it was liable to the consumer. The contention that the
warranty did not extend to subsequent purchasers after the food passed
through the hands of middlemen, cannot be sustained. Ketterer v. Armour
& Co., 200 Fed. 322 (S. D. N. Y . 19 1 2 ); Catani v. Swift & Co., 251 Pa. 52,
95 Atl. 931 (1915]. In other words the question of privity of contract is
not controlling. Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N. W .
382 (1920) ; Parks v. Yost Pie Co., 93 Kan. 334,144 Pac. 202 (1914). Contra:
Pelletier v. Du Pont, 124 Me. 269, 128 Atl. 186, 39 A. L. R. 972 (19 2 5 );
Roberts v. Anheuser-Busch Brewingi A ss’n., 211 Mass. 449, 98 N. E. 95
(1 9 1 2 ); Chysky v. Drake Bros. Co., 235 N. Y . 468, 139 N. E. 576, 27 A. L. R.
1533 (1923).
The majority of the jurisdictions hold that negligence is a prerequisite to
liability in these cases concerning the warranty of foods. See Crigger v.
Coca-Cola Bottling Co., 132 Tenn. 545, 552,179 S. W . 155, 157 (1915). These
courts are reluctant to adopt a policy which they feel would lead to the prose
cution of unfounded claims. They believe the situation is one to be handled
by pure food laws, and any actions accruing through injury suffered by eating
or drinking harmful and deleterious food, must sound in tort. But the court
in Cushing v. Rodman, 65 App. D. C. 258 (1936), in dealing with the question
of the implied warranty of the wholesomeness of food, says: “ Restricting
recovery by the injured member of the public to cases predicated upon
negligence is a seriously inadequate means of securing the social interest in
the individual safety . . . the implied warranty rule rests upon a principle
of public policy.” For a specific instance of the difficulty in proving negli
gence see Ketterer v. Amour & Co., 247 Fed. 921 (C. C. A. 2d, 1917). Com
pare Chevy Chase Dairy, Inc. v. Mullineaux, 71 F. (2d) 982 (App. D. C.
1934) with Bourcheix v. Willow Brook Dairy, 268 N. Y . 1, 196 N. E. 617
(1935).
It would seem that the welfare of the general public demands that an
insurers’ liability be imposed on a vendor of provisions for domestic use,
and intended for immediate consumption. “ This expansion of the law of
warranty throws the risk of injury from defective goods directly upon the
party best able to avoid it, the producer whose conduct brought about the
defect.” V old, Sales, § 152 (1931). A manufacturer or dealer (italics
ours) who puts human food upon the market for sale or for immediate con
sumption does so upon the implied representation that it is wholesome for
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human consumption. Practically he must know it is fit or take the conse
quences if it proves destructive. Parks v. Yost Pie Co., supra. The common
law has been slow to impose insurance liability. See Cushing v. Rodman,
supra. The rule is an onerous one, but the sacredness of human life, for
which the law has a high regard, requires that such an obligation be imposed.
This almost imperceptible development is an integral part of what has
been called “ . . . a strong and growing tendency to revive the idea of lia
bility without fa u lt ”. Pound, The End of Law (1914) 27 H arv. L. R ev.
195, 233.
In matter of fact the rule of insurers’ liability is no more harsh than the
rule of privity imposed in the instant case. Consider it as applied in the
case of Flaccomio v. Eysink, 129 Md. 367, 100 Atl. 510 (1916). The plaintiff
had become blind from drinking liquor proved to have been adulterated with
wood alcohol, but which was labeled “ Pure— Rye ”. He could not recover
against the wholesaler because there was no contractual relation. His
verdict against the saloon-keeper was set aside by the state court of appeals.
It is submitted that an equitable rule would permit recovery by the sub
vendee from the original vendor of the goods, the liability springing irrespec
tive of any privity between the parties. Bishop v. Weber, 139 Mass. 411,
1 N. E. 154, 52 Am. Rep. 715 (1885).
C. E. W . J r.

TORTS— Aircraft— Trespass to Land— Nuisance.
The plaintiffs, owners of land adjacent to an airport, brought these suits
in equity to restrain the operation of the defendant’s aircraft through the
airspace over plaintiffs’ property, and for $90,000 damages in each case.
Plaintiffs allege ownership of the airspace over their land to such an alti
tude as they may reasonably expect now or hereafter to occupy and use,
and that the altitude of such space is not less than 150 feet. The allegation
is made that the defendants’ aircraft fly over plaintiffs’ land in two welldefined courses as low as five feet over the surface. The value of the land
is alleged to be $300,000, and the reasonable rental value of the airspace
to be $1500 per month. Plaintiffs allege the necessity of injunctive relief
in order to prevent the imposition of a servitude upon their occupation of
the surface of the land. The District Court sustained motions to dismiss in
each case, even after plaintiffs filed two amended bills in the one case and
one amended bill in the other, on the ground that the bills failed to allege
an injury by trespass which would be legally sufficient. Decree of dismissal
affirmed. Hinman et al. v. Pacific A ir Transport; Same v. United Air Lines
Transport Corporation, 84 F. (2d) 755 (C. C. A. 9th, 1936).
Man’s conquest of the air has raised anew the question whether trespass
will lie for the invasion of the airspace over land. The courts at common
law resorted to the Latin maxim, cuius est solum, eius est usque ad coelum,
to express the landowner’s complete dominion from heaven to hell. The
cases in which we find the maxim oft repeated concerned such matters as the
ownership of birds in a tree, projecting eaves, leaning walls, thrusting
one’s arm through the space over a neighbor’s land, a horse kicking through
space, shooting over another’s land, and telephone wires strung over
another’s land. The modern courts, while referring to the maxim, have
warned that it is not to be taken too seriously. Butler v. Frontier Telephone
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Company, 186 N. Y . 486, 79 N. E. 716 (1906) (telephone w ire); Wood v.
Moulton, 146 Cal. 317, 80 Pac. 92 (1905), cited in the principal case. An
early case interesting in this connection is Pickering v. Rudd, 4 Camp. 219
(Eng. 1815). Lord Ellenborough held that the defendant’s board over
hanging plaintiff’s garden did not constitute trespass, and in a dictum
stated that if this were trespass then it would follow that a balloonist
would be liable in trespass at the suit of the owners over whose lands he
passed. This case represents a minority view. A contrary case involving
overhanging boards, and exemplifying the majority view, is Puorto v.
Chieppa, 78 Conn. 401, 62 Atl. 664 (1905).
A t common law, trespass q. c. f. was deemed actionable per se. Whittaker
v. Stangvick, 100 Minn. 386, 111 N. W . 295 (1 9 0 7 ); Salmond, T orts (8th
ed. 1934), 211.
The modern airplane cases have departed from the notion that trespass
will lie for merely invading the space above the land. Before the decision
in the instant case, there were only two cases involving civil trespass by air
planes. In Johnson v. Curtiss Northwest Airplane Co., District Court,
County of Ramsey, 1928 U. S. Av. Rep. 42 (Minn. 1923), the court refused
to enjoin all flights over plaintiff’s house which had been struck by an
airplane, but instead issued a temporary injunction forcing compliance with
the Minnesota statute which prohibited trick flying or aerial acrobatics or
any flight at a lower altitude than two thousand feet over any city of the
first class. The Minnesota court stated that the air is a natural heritage
common to all people. The other case ip Smith v. New England Aircraft, 270
Mass. 511, 170 N. E. 385 (1930), where the court was of the opinion that
flights as low as one hundred feet constituted trespass by reason of the
noise and presence of aircraft and their occupants. Injunctive relief, how
ever, was refused on the ground that the damages to the plaintiff were
nominal since the land in question was covered with brush and woods.
In Commonwealth v. Nevin and Smith, Court of Quarter Sessions of
Jefferson County, 2 Pa. Dist. & Co. Rep. 241 (1922), the defendant aviators
were held not guilty of violating a statute which made it a criminal offense
to trespass upon lands which had been posted with a “ no trespass ” sign.
The criminal statute was rightly construed narrowly.
Those cases which enjoined airplane flights over certain lands were actions
to abate nuisances. In each case, the court found that the flights were
conducted in such manner as to constitute a nuisance because of some
combination of the following factors: noise, dust, congregation of crowds,
or apprehension of danger from low flying and stunting planes. Swetland
et al. v. Curtis Airports Corporation et al., 55 F. (2d) 201 (1 9 3 2 ); Gay et al.
v. Taylor et al., Court of Common Pleas for Chester County, Pa., 1934 U. S.
Av. Rep. 146; cf. Thrasher v. City of Atlanta et al., 178 Ga. 514, 173 S. E.
817 (1934). In each case, by way of dictum, the court struck out at the
ad coelum doctrine, pointing out that the doctrine had been declared in cases
concerning matters close to the earth’s surface. As the Georgia court puts it,
in no case was it necessary to decide the title to the mansions of heaven.
In 1923, a claim was presented to the Comptroller General of the United
States, 3 C. G. 234, based upon damages caused by a stampede of cattle,
frightened by the flight of an army airplane fifty feet overhead. The plane
was making a forced landing in an adjoining field. The Comptroller General
disallowed the claim, citing Commonwealth v. Nevin and Smith, supra. Cf.
Portsmouth Harbor Land & Hotel Co. v. United States, 260 U. S. 327, 435
Sup. Ct. 135, 67 L. ed. 287 (1922) (shooting over land), cited in the principal
/»QCO
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The Court in the instant case followed the Smith case, supra, in holding
that there must be an allegation of interference with the enjoyment of the
surface to make out a case in trespass, but unlike the Smith case refused to
presume such interference from extremely low flying. It is to be noted,
however, that plaintiffs were given several opportunities in the District
Court to amend their bills, yet failed to allege any more specific damage.
The inference would seem to be that there was not any damage.
The principal case, therefore, follows the other airplane cases in their
departure from the ad coelum maxim, and also from the common law rule
that trespass q. c. f. is actionable per se. See Burdick, T orts (4th ed. 1926)
406. It would seem that less violence would be done to doctrine if the courts
adopted the position of the American Law Institute that an invasion of the
air column at any altitude constitutes trespass, but that the invasion is
privileged if (1) the flight does not unreasonably interfere with the owner’s
enjoyment of the surface, and (2) the flight is in conformity with the various
Federal and State regulations. R estatement, T orts (1934) §§ 159,194. The
same theory of air travel was accepted by the Uniform Aeronautics Law,
adopted by eighteen states and the territory of Hawaii. LeRoy, Air Law
(2d ed. 1936) 50 et seq. The Air Commerce Act of 1926 (U . S. C. A ., Title 40,
Section 180) provides for navigable airspace free to interstate and foreign
air travel. Navigable airspace is defined as that airspace above the minimum
safe altitude of flight prescribed by the Secretary of Commerce. It is
interesting to note that Section 9 (1 ) of the British Air Navigation Act of
1920 provides that trespass shall not lie where the flight is a reasonable
distance above the ground.
The Smith case, supra, held that easements to airways could not ripen
because the aircrafts’ path varied continually depending upon the wind and
the lead. Perhaps it was with this in mind that plaintiffs here alleged the
use of two well-defined airpaths.
The court, in the principal case, however, stated that the defendants
could not obtain an easement in the air because the English doctrine of
prescription had not been generally accepted in this country. It would
rather seem that the reason the defendants could not occupy possession
adverse to the plaintiffs is because the plaintiffs, under the court’s ruling,
have never had possession in the air. Also, the English doctrine of ancient
lights is confined to receiving air to well-defined apertures in a building.
The rule has been held not to apply to the access of air to open ground.
Salmond, T orts (8th ed. 1934) 279.
It is submitted that in spite of the seeming violence to doctrine, the Court
in the instant case, faced with the importance of air travel in peace and
war, acted the role of “ social engineer ” with some ability.
A . B. S.

TORTS— Automobiles— Right of W ay— Reasonable Care.
McGraw died from injuries sustained in a collision between a one and
one-half ton truck on which he was riding, and a three ton truck belonging
to and operated by defendant. The northern side of the road on which the
accident occurred had been closed to traffic for the purpose of resurfacing.
One-way travel had been established over the southern strip by the placing
of a flagman at each end of the strip for the purpose of directing traffic. A t
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the time the smaller truck entered the one way course from the west,
travelling three or four hundred feet behind another automobile, the flagman
was unobserved by the driver, as he was working on a shelter nearby. Pro
ceeding on its way, the truck met and passed three or four cars which
turned right onto the improved surface. Later it encountered the larger
truck which had been permitted to enter the one-way stretch by the
flagman stationed at the east end. Each driver saw the other approaching
at a distance of from two hundred and fifty to six hundred feet, but con
tinued toward each other until about thirty-five to fifty feet apart. A t this
point, both turned into the new strip of road and collided. The present action
was brought against defendant, owner and operator of the larger truck, by
administrator of decedent’s estate for alleged wrongful death of decedent due
to injuries sustained. Held, a motorist entitled to the right of way may not
ignore necessary precautions for the safety of himself and others. He may
not proceed without regard to conditions, circumstances and consequences,
but must exercise due care to prevent collision with one in the wrong.
Defendant’s justification under the circumstances in insisting upon the right
of way and assuming that the smaller truck would turn out of the traveled
way before an emergency arose, was a question properly submitted to the
jury. Webb v. B a tte n ,------- W . Va. ---------, 187 S. E. 325 (1936).
The courts have almost universally agreed that to insist upon taking the
right of way, even when one is clearly entitled thereto, may constitute
negligence. Ritchie v. Perry, 129 Me. 440, 152 Atl. 621 (1 9 3 0 ); Hood v.
Stowe, 191 App. Div. 614, 181 N. Y . Supp. 734 (1 9 2 0 ); Walker v. Lee et al.,
115 S. C. 495, 106 S. E. 682 (1921). i In the case last cited the court held
that the mere fact that a motorist was where he had a right to be under the
law does not relieve him from the duty of exercising due and ordinary care,
such as is required of an ordinarily prudent person, to prevent a collision
and avoid injury to person and property. The above enunciated doctrine,
however, does not place the drivers of both vehicles on the same plane of
responsibility. “ Of course, one having the right of way may not blindly
proceed, irrespective of obvious approaching danger, but his rights, duties,
and obligations are not the same as those of one with the right of way
against him.” Evans v. Stewart, T03 Pa. Super. 549, 552, 157 Atl. 515, 516
(1931).
It may be noted that where statutes have granted rights of way under
stipulated circumstances they have been construed by the courts to give only
a relative right depending upon the facts and conditions found to exist in
the particular case. In fact, so far have the courts gone in balancing these
relative rights, that the motorist’s position appears, in so far as security in
his so-called right is concerned, in the same position as if no regulations
existed. Bland v. Hershey, 60 App. D. C. 226, 50 F. (2d) 991 (1 9 3 1 ); Wil
liam P. Ross, Inc. v. Corcoran, 10 La. App. 57, 120 So. 883 (1 9 2 9 ); Taxicab
Co. v. Ottenritter et al., 151 Md. 525, 135 Atl. 587 (1 9 2 6 ); Paulsen v. Klinge,
92 N. J. L. 99, 104 Atl. 95 (1918) ; Ward v. Clark, 232 N. Y . 195, 133 N. E.
443 (1 9 2 1 ); Foley v. Taylor, 121 Wash. 401, 209 Pac. 698 (1 9 2 2 ); Garner v.
Brown, 31 Wyo. 77, 223 Pac. 217 (1924). A statutory right of way is not
absolute but relative, and still subject to the common law doctrine sic utere
tuo ut alienum non laedas, Paulsen v. Klinge, supra. One of the most inter
esting decisions concerning statutory interpretation by the courts, and one
in which the writer believes the intention of the legislature was carried to
a more logical conclusion, is found in Morris v. Bloomgren, 127 Ohio St.
147, 187 N. E. 2 (1933). The court held that the right of way granted con
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ferred upon the driver an unqualified right to proceed uninterruptedly in
the direction he was moving so long as he proceeded in a lawful manner.
This case expressly overruled two earlier Ohio cases, Heidle et al. v. Baldwin,
118 Ohio St. 375, 161 N. E. 44, 58 A. L. R. 1186 (1 9 2 8 ), and George A st
Candy Co. v. Kling, 121 Ohio St. 362, 169 N. E. 292 (1929), which, in their
interpretation of the same statute, General Code §§ 6310-28, and 6310-28a,
denied the motorist given the right of way the statutory privilege even if
proceeding in a lawful manner, and placed the same obligation on both
drivers, namely, that each must exercise that degree of care exacted under the
common law.
A motorist having the right of way may assume and act upon the assump
tion that drivers of approaching cars will recognize his superior right,
Cook v. Standard Oil Co., 15 Ala. App. 448, 73 So. 763 (1 9 1 6 ); Goodson v.
Schuster’s Wholesale Produce Co., Inc., 10 La. App. 486, 120 So. 689 (1 9 2 9 );
Albright v. Joplin Oil Co., 206 Mo. App. 412, 229 S. W . 829 (1 9 2 1 ), 1 Blash field, Cyclopedia of A utomobile Law (1927) 415, 416. Just how long one
may act upon such an assumption is limited by applying the criterion of
care which would be exercised by the ordinarily prudent and reasonable man
under like circumstances. Goodson v. Schuster’s Wholesale Produce Co., Inc.,
supra. In Shaw v. Wilcox, ------- Mo. App. ------- , 224 S. W . 58 (1920) the
plaintiff, on the proper side of the street, was confronted by the defendant
approaching on the wrong side. It was held that the plaintiff’s duty to stop
or take other precautions did not arise until he should have discovered by
the exercise of due care that defendant could not or would not turn to the
right and clear the way. A s the court points out, a condition of discoverable
peril must have existed. Shaw v. Wilcox, — Mo. App.— , 224 S. W . 58, 59
(1920).
The question of negligence or contributory negligence is a question of fact
for the determination of the jury. Clark v. Bennett, 122 Cal. 277, 55 Pac. 908
(1 8 9 9 ); Carruthers v. Campbell, 195 Iowa 390, 192 N. W . 138 (1 9 2 3 );
Homer v. Rowe, 139 Md. 660, 116 Atl. 471 (1 9 2 2 ); Barry v. Harding, 244
Mass. 588, 139 N. E. 298 (1923). In Ritchie v. Perry, supra, the court re
jected the jury’s finding for plaintiff upon the ground that it was prejudiced,
the testimony clearly showing that plaintiff was himself guilty of negligence
in failing to stop or swing to the left in order to avoid striking defendant’s
car which had turned onto his side of the road. In Smith v. Occidental and
Oriental Steamship Co., 99 Cal. 462, 467, 34 Pac. 84, 85 (1893) the court,
discussing the distinction between negligence, as matter of law, and negli
gence, as matter of fact, said: “ When the facts are undisputed and clearly
settled, contributory negligence is to be determined by the court as a matter
of law . . ., but ‘ when the evidence is conflicting, or when reasonable men
might differ as to the inferences which ought to be drawn from the undis
puted evidence, the question of negligence or contributory negligence is not
one of law, but of fact ’ (Davies v. Oceanic Steamship Co., 89 Cal. 280, 286,
26 Pac. 827,828).”
J. O’D. Jr.

TORTS— Innkeeper’s Liability for Personal Injuries of Guest.
The plaintiff was a guest in a restaurant conducted by the defendant.
A considerable number of toy balloons, inflated with gas (of an inflammable
nature, as proved at the trial) was resting against the ceiling for decora
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tive effect. The plaintiff was in the vestibule proceeding to leave the
restaurant when the outer door of the building was opened and a gust of
wind blew one of the balloons, which had been in the hands of a fellow guest,
against the plaintiff’s face. Another guest touched the balloon with a lighted
cigar; there was an explosion, and plaintiff’s fur coat was burned. In an
action for damages, Held, that a restaurateur who inflated balloons with
inflammable gas without warning patrons of the danger is liable for damages
sustained by parties from an explosion of such balloon, notwithstanding
it had been placed in the dining room, and had been taken by another
patron from the dining room to the vestibule, and that the explosion
occurred when another patron touched his lighted cigar to balloon, where
patrons were invited to use both rooms. Robinson v. Weber Duck Inn Co.
— Mass.— , 1 N. E. (2d) 27 (1936).
While an innkeeper is not an insurer of the safety of his guests, it is
his duty to take at least reasonable care of the persons of his guests, so that
they may not be injured while in the inn by want of care on his part.
According to some authorities, this responsibility is limited to the exercise
of reasonable care. Valerie v. Pullman Co., 218 Fed. 519 (S. D. N. Y .,
1914) (care in preparation of food). In Trulock v. Willey, 187 Fed. 956
(C. C. A. 8th, 1911) the exercise of a very high degree of care was required.
However, disregarding niceties of distinction the general rule seems well
established that the duty of an innkeeper is to exercise reasonable or
ordinary care for the personal safety of his guests, the duty extending to
all conditions of the inn premises ito which they are invited, expressly or
impliedly, and this norm has been the measure for determining liability in
a number of cases. Jacobson v. Simmons, 217 Mass. 194, 104 N. E. '490
(1914). Some courts have more particularly defined the duties with respect
to the premises. In Scholl v. Belcher, 63 Ore. 310, 127 Pac. 968 (1912),
the court stated the duty as ordinary care to keep buildings and premises
reasonably safe. In Lyttle v. Denny, 222 Pa. 395, 71 Atl. 841, 128 Am. St.
Rep. 814, 20 L. R. A . (N . S.) 1027 (1909), it was stated that an innkeeper
must use reasonable care to furnish safe premises to his guests, and to pro
vide necessary articles of furniture, suitable for reasonable use, without dan
ger. And again, in W est v. Thomas, 97 Ala. 622,11 So. 768 (1892), it is stated
that the innkeeper’s duty toward guests is to have and maintain his premises
in a condition of reasonable safety. But, whatever the test, the innkeeper
is no more an insurer of the personal safety of his guests from injuries
arising out of the condition of his premises than from any other causes.
Trulock v. Willey, supra; Patrick v. Spring, 154 N. C. 270, 70 S. E. 395
(1 9 1 1 ); though at common law the contrary was true with respect to the
guest’s property lost or damaged unless occasioned by the guest’s negligence
or fault. Udel v. Hamburg Am . Line, 253 N. Y . Supp. 209,141 Misc. Rep. 754
(1 9 3 1 ); cf. Ritter v. Norman, 71 Wash. 563,129 Pac. 103, 43 L. R. A. (N . S.)
657 (1913), wherein it is stated that a guest cannot be charged with con
tributory negligence or the assumption of risk. The obligation resting upon
an innkeeper to keep his guest safe is one imposed by law and not growing
out of contract, and for violation of it the action is that of case for the
injury sustained, and not an action for breach of contract. Hence, such an
action does not survive against the executor of the wrongdoer. Stanley v.
Bircher, 78 Mo. 245 (1883).
The foundation of the principle upon which innkeepers are charged by
the common law as insurers of the money or personal effects of their
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guests is grounded in public policy. It was deemed a sound and necessary
rule that this class of persons should be subjected to a high degree of
responsibility in cases where an extraordinary confidence is necessarily
reposed in them, and where great temptation to fraud and danger of plunder
existed by reason of the peculiar relations of the parties. Adams v. New
Jersey Steamboat Co., 151 N. Y . 163, 45 N. E. 369, 34 L. R. A . 682, 56 Am.
St. Rep. 616 (1896). No distinction is made in determining the liability of
the innkeeper between goods that are lost and those that are damaged and
remain on the premises, and, though the reasons upon which the liability
is based are not applicable to both cases, in consideration of the advantage
to the innkeeper in making accidents appear inevitable, the rule is deemed
consonant with sound reason. Shaw v. Berry, 31 Me. 478, 52 Am. Dec. 628
(1 8 5 0 ); Sibley v. Aldrich, 33 N. H. 553, 66 Am. Dec. 745 (1856). In
order, however, to relieve innkeepers of the heavy burden placed upon them
by the common law, many legislatures have passed statutes similar in
effect to that in force in New York, Chapter 421 of Laws of 1855, which
provides that when any guest shall fail to deposit, after notice, valuables in
a safe, kept for that purpose by the innkeeper, the latter shall not be liable
for their loss. Millhiser v. Beau Site Co., 251 N. Y . 290, 167 N . E. 447
(1929). In order to recover, however, for articles lost or stolen from a
guest in a restaurant, in the absence of proof of negligence, a bailment must
be established. Wentworth v. Riggs, 159 App. Div. 889, 143 N. Y . Supp. 955
(1913).
While the law imposes a general duty on an innkeeper to take proper care
of his guests, and to furnish safe premises which may be used by them in
an ordinary and reasonable way without danger, this duty is limited to those
parts of the premises to which a guest may reasonably be expected to go.
Walker v. Midland R. Co., 55 L. T. N. S. 489, 51 S. P. 116 (1886). Any
negligence of the innkeeper to sustain a recovery must have been the
proximate cause of the injury or damage to a guest occasioned while he or
she was in the exercise of a right conferred by the relationship. I f the
guest is permitted to use, or invited to use the premises, the owner who
makes the invitation is under the duty to use reasonable care to see that
those portions of the premises to which the invitation extends are reasonably
safe for use. Jacobsen v. Simons, 217 Mass. 194, 104 N. E. 490 (1 9 1 4 );
Del Rosso v. F. W . Woolworth Co., — Mass.— , 200 N. E. 277 (1936). And
the relationship in addition imposes the duty upon the innkeeper to pro
tect his guest while in the inn against injury at the hands of third persons
whether they are guests or strangers, where it is within the power of him
or his servants to do so. Curran v. Olsen, 88 Minn. 307, 92 N. W . 1124
(1 9 0 3 ); Rommell v. Schaubacher, 120 Pa. 579, 11 Atl. 779 (1887). Particu
larly is this true if the proprietor had notice of the continuously offensive,
boisterous and unlawful conduct of the patron, and, after being so notified
and warned, made no effort to protect the injured patron. Molloy v. Collette,
114 Misc. 177, 186 N. Y . Supp. 730 (1921). In Railroad v. Pillow, 76 Pa. St.
510 (1874), this principle was applied to the conduct of guests in railroad
coaches.
But an innkeeper, although negligent in failing to keep his premises in a
safe condition, is not liable for an injury to a guest where an independent
and intervening force or power, such as the act of another guest, was
sufficient of itself to cause the injury and hence was the proximate cause
thereof. Dye Washburn Hotel Co. v. Aldredge, 207 Ala. 471, 93 So. 512
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(1 9 2 2 ); but he is liable where the intervening force was insufficient of
itself to cause the injury and would not have caused it save for the defective
condition. D ye Washburn Hotel Co. v. Aldredge, supra.
The business or occupation of an innkeeper is still essentially of a public
or quasi-public character, invested with many privileges and burdened with
correspondingly great responsibilities. The rules regulating the respective
rights, duties and responsibilities of an innkeeper and his guests had their
origin in considerations of public policy, and are designed mainly for the
protection and security of the guests and their property. These duties
involve the obligation on the part of the innkeeper to use reasonable care
for the safety of the guest, and on the part of the guest, to pay for enter
tainment received. They attach the moment the relationship of host and
guest has been established, which is as soon as the patron enters the inn with
the intention of using it as such, and is received by the landlord in that
character; and the duty is not discharged until.the relationship is severed.
But a person admitted to an inn becomes a guest only if he is received with
the intention of being treated as such. Hill v. Memphis Hotel Co., 124
Tenn. 376, 136 S. W . 997, 34 L. R. A . (N . S.) 420 (1911). The innkeeper does
not owe these responsibilities to one who comes upon his premises merely
by chance. A person is a guest, however, though he comes to the inn, not
on his own business or pleasure, but in the company and at the expense of
another, if he comes as a traveler or transient to receive entertainment in
that character. Kouper v. Willis, 9 Daly 460 (N . Y . 1 8 8 1 ); Read v.
Amidon, 41 Vt. 12 (1868).
W . R. C.

TORTS— Last Clear Chance— Humanitarian View.
The issue in this appeal is distinctly drawn by the admissions of the
parties. The plaintiff, Lelia M. Curtis, while walking across Olney Road
in the City of Norfolk, was struck and severely injured by the automobile
owned by Edith Dobson-Peacock and driven by her gratuitous agent, Swift
Nelms, Jr. The plaintiff admits that she was negligent in crossing the street
between intersections, in violation of statutory regulations, and in not seeing
the car before she left a place of safety at the curb. She testified that she
saw the rapidly approaching Peacock car when she had about reached the
center line of the street, but thinking that the driver had seen her, and
that she could safely cross ahead of the car, she ran, and had reached the
curb when she was struck by the left front fender of the automobile. In
spite of her admitted want of care, the plaintiff contends that the jury had
the right to find that her negligence was the remote cause and that that of
the driver of the car was the proximate cause of the collision, or, in other
words, that it was a jury question whether the driver had the last clear
chance to avoid the accident. The defendants admit that there was sufficient
evidence to warrant the jury in finding that the driver, Nelms, was guilty
of negligence in driving at an excessive speed and in failing to keep a proper
lookout. Nelms saw the plaintiff when she was about in the center of the
street, blew his horn, and inasmuch as the plaintiff looked toward him,
thought that she would certainly stop. When he saw that she was going to
continue, he did everything in his power to avoid the accident, applying the
brakes and swerving sharply to the right. Held, it was a question for the
jury ar to v tether the driver, under all the facts and circumstances, had
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the last clear chance to avoid the collision. There was sufficient evidence
on which the jury could base a finding that by exercising ordinary care
the driver should have seen the plaintiff’s peril in time to have avoided the
accident by the use of ordinary care. Dobson-Feacock et al. v. Curtis,
— Virginia— 186 S. E. 13 (1936).
This is the humanitarian view of the doctrine of last clear chance. The
case is interesting as illustrating the extreme limits to which the doctrine
has been carried by a few courts, and as suggesting the present possibilities
and probable future development under such a theory.
The last clear chance doctrine is conceded to have originated in the
famous donkey case of Davies v. Mann, 10 M. & W . 546, n. 152 Eng. Rep. R.
588 (1842), being invoked in mitigation of the harsh rule of contributory
negligence announced in 1809 by the case of Butterfield v. Forrester, 11
East 60, 103 Eng. Rep. R. 926. The doctrine was later distinctly outlined
in the case of Radley v. London & N. W . R., L. R. 1 App. Cas. 754 (1876).
It is the most important qualification of the general rule that a negligent
plaintiff has no action. Originally the doctrine consisted of the logical
and just principle that if one party has a clear opportunity to avoid the
accident and negligently fails to do so, he should be liable for the resulting
damage, even though the other party may have been negligent in exposing
his person or his property to danger. The initial negligent acts, having
created the dangerous situation, are superseded by this subsequent negli
gence, which becomes the proximate cause of the accident.
Various interpretations have been placed on the last clear chance doctrine
by the American courts. In general, there are four basic types of cases in
which the doctrine is applied in the United States.
The first type of case is known to the law writers under the label “ dis
covered peril ” . The plaintiff, through his original negligence, has put
himself in a position of peril from which he cannot now, when the danger
is imminent, by the exercise of due care, extricate himself. The defendant
sees the situation, recognizes it, and is in a position to avert the injury to
the plaintiff if he will now exercise due care. The courts hold almost uni
versally that the failure to use such due care renders the defendant liable
for the consequences of the accident, his negligence being the proximate
cause of the injury. Harrington v. Los Angeles Ry., 140 Cal. 514, 74 Pac. 15
(1 9 0 3 ) ; Nashua Iron & Steel Co. v. Worcester & Nashua Ry., 62 N. H. 159
(1 8 8 2 ); Provo v. Spokane, P. & S. Ry., 87 Ore. 467, 170 Pac. 522 (1918).
A minority of jurisdictions confine the doctrine to this situation. Engle v.
Cleveland, C., C., & St. Ry., 197 Ind. 263, 149 N. E. 643 (1 9 2 5 ); Panarese
et al. v. Union Ry., of New York City, 261 N. Y . 233, 185 N. E. 84 (1933).
A few courts allow recovery in the case of discovered peril on the ground
that the defendant’s misconduct has been gross, reckless and wanton. Alger,
Smith & Co. v. Duluth-Superior Trac. Co., 93 Minn. 314, 101 N. W . 298
(19 0 4 ) . It would seem, however, that to hold the defendant on such a theory,
he must have been guilty of something more than a lack of due care; there
must have been present in his mind a knowledge of the danger with indif
ference to the consequences.
The second type of case is known as the doctrine of “ undiscovered peril ” .
The plaintiff, through his original negligence, is in a position of peril from
which he cannot extricate himself by the use of due care. The defendant,
however, does not know of the plaintiff’s peril, but through the exercise of
reasonable care he could have, and should have, known of it. A majority of
jurisdictions in the United States apply the last clear chance doctrine to
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cases of this type, and hold the defendant to the duty of ascertaining the
plaintiff’s perilous predicament, if, in the exercise of reasonable care, it
would have been discovered and if the relation of the parties is such that
the defendant owes to the plaintiff the duty of reasonable vigilance. Dyer v.
Cumberland R y., 120 Maine 411, 115 Atl. 194 (1 9 2 1 ); Tea.kle v. San Pedro,
L. A . etc. R y., 32 Utah 276, 90 Pac. 402 (1 9 0 7 ); Dent v. Bellows Falls etc.
St. R y., 95 Vt. 523, 116 Atl. 83 (1 9 2 5 ); Leftridge v. Seattle, 130 Wash. 541,
228 Pac. 302 (1924). The doctrine does not apply unless the defendant could
have prevented the injury after he should have discovered, in the exercise of
ordinary care, that the plaintiff was in a position of peril. Miller v. Southern
R y., 205 N . C. 17, 169 S. E. 811 (1933).
In the third type of case, the defendant sees the plaintiff and knows facts
from which he realizes, or should realize, the plaintiff’s obliviousness to
danger in time to avert the accident, but takes no action. Most courts allow
recovery in such cases. Standard Oil Co. v. McDaniel, 280 Fed. 993 (App.
D. C. 1 9 2 2 ); Welsh v. Tri-City Ry., 148 Iowa 200, 126 N. W . 1118 (1910) ;
Cavanaugh v. Boston & M . R., 76 N. H. 68, 79 Atl. 694 (1911). These are
cases where the plaintiff is drunk, asleep, or otherwise ignorant of his
danger. The doctrine of last clear chance does not include cases in which
a plaintiff has the physical and mental ability to avoid the risk up to the
moment of harm, French v. The Grand Trunk Ry., 76 Vt. 441, 58 Atl. 694
(1904), or where his negligence continues up to the time of the accident.
The fourth type of case is called the humanitarian doctrine. The predica
ment of the plaintiff is the same as in the third type outlined above; but
neither party knows of the impending catastrophe until too late to avoid it,
although if either had been exercising due care he would have discovered
it. The negligence of both parties is equal and concurrent. The want of care
on the part of the plaintiff consists in a failure to discover his own danger;
want of care on the part of the defandant consists of a like failure to observe
the dangerous situation of the plaintiff. It is apparent that this type of
case has few of the elements of the last clear chance doctrine. In such
a case it is difficult to understand how the defendant can be said to have
the last clear chance to avoid the accident. The majority of courts refuse
to apply the doctrine to this type of case. Indianapolis Traction & Terminal
Co. v. Croly, 54 Ind. App. 566, 96 N. E. 973 (1911). A few courts, however,
of which Missouri is the chief exponent, allow recovery in such a case.
Baltimore Consolidated R y v. Rifcowitz, 89 Md. 338, 43 Atl. 762 (1 8 9 9 );
Barrie v. St. Louis Transit Co., 102 Mo. App. 87, 76 S. W . 706 (1 9 0 3 );
Bectenwald v. Metropolitan Street Ry., 121 Mo. App. 595, 97 S. W . 557
(1 9 0 6 ); Smith v. Gould, 110 W . Va. 579, 159 S. E. 53 (1931). Many of the
cases exacting such a high degree of vigilance of the defendant are cases
in which railroads, street cars, and other machines of a dangerous nature
owned by large semi-public corporations are involved. Sympathy for the
plaintiff seems to be the true reason for the humanitarian doctrine. But
even in the jurisdictions allowing recovery under this view, a plaintiff who is
fully aware of all the facts and as able to avoid the injury as the defendant,
and then fails to look out for his own safety, cannot recover. Watson v.
Mound City Street Ry., 133 Mo. 246, 34 S. W . 573 (1 8 9 5 ); McNab v. United
Rys. & Elec. Co., 94 Md. 719, 51 Atl. 421 (1902).
The instant case is an instance of the humanitarian doctrine in Virginia.
It is obvious from the conceded facts that the defendant in the case had no
actual last clear chance to avoid the injury. He saw the plaintiff at prac
tically the same moment she saw him, when she was about in the middle of
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the street. The plaintiff’s chance to avoid the accident was equal to and
contemporaneous with that of the defendant. The negligence of each con
curred to produce the harm, and to allow recovery in such a case is to impose
on the defendant a higher duty to look out for the safety of the plaintiff than
is imposed on the plaintiff to look out for herself.
There is a fifth type of case in which the last clear chance doctrine has
been invoked as a basis of recovery. The plaintiff has negligently placed
himself in a position of peril. The defendant, because of some prior act of
negligence, is unable, by the use of utmost care after discovering the plain
tiff, to avert the accident. British Columbia Rw y. v. Loach, [1916] A. C.,
719. The British Privy Council decided that a defendant is the sole re
sponsible cause of an accident, if a precedent act of negligence makes
unavailing the proper efforts of the defendant’s agent to avoid the accident.
The overwhelming weight of authority in America is against this view.
Trow v. Vermont Central R. R., 24 Vt. 487 (1 8 5 2 ); Johnson v. DirectorGeneral of Ry., 81 N. H. 289, 125 Atl. 147 (1924). Prof. Bohlen points out,
however, that those jurisdictions which have taken the so-called humanitarian
view and allowed recovery where both the plaintiff and the defendant are
equally able to avert the accident might very properly take the next and
final step and allow recovery when the negligence of the defendant precedes
that of the plaintiff. They have already repudiated the theory that re
covery is permitted only where the defendant’s negligence is subsequent to
that of the plaintiff and have imposed upon the defendants a superior
duty of vigilance. Note (1917) 66 U. OF P a . L. R ev. 73.
The views of the courts allowing recovery in cases four and five are
obviously a serious encroachment on the doctrine of contributory negligence.
B. J. M.

TORTS— Physicians and Surgeons— Malpractice.
The plaintiff sued to recover for injuries which she alleged were the
result of the defendant surgeons’ unskillful performance of a routine
operation upon her. Evidence conflicted as to whether or not the plaintiff’s
condition was the result of the defendants’ lack of skill.
A verdict was directed for the defendants. The plaintiff moved for a new
trial, and appeal was taken from a denial of that motion. Held, physicians
and surgeons are not insurers of cures or good results. They are required to
possess that degree of skill and learning which the average member of
their school of the profession would have. There can be no presumption
of negligence from the fact that the physician or surgeon fails to effect a
cure. The burden is on the plaintiff to prove that the surgeon failed to
exercise skill, care and diligence according to the prescribed standard.
Yates v. Gamble, — Minn.— , 268 N. W . 670 (1936).
A physician, or surgeon, by accepting employment as such, represents
that he possesses that degree of skill and learning that is possessed by the
average physician, or surgeon, in the locality wherein he practices, and that
he will use reasonable care and diligence, according to his best judgment,
in exercising his skill and in applying his learning. Pike v. Honsinger, 155
N. Y . 201, 49 N. E. 760 (1 8 9 8 ); Patten v. Wiggin, 51 Me. 594 (1 8 5 2 );
Hitchcock v. Bugett, 31 Mich. 501 (1 8 7 8 ); Smothers v. Hanks, 34 Iowa
286 (1 8 7 2 ); McCandless v. McWha, 22 Pa. St. 261 (1 8 5 3 ); Sweeney v.
Erving, 35 App. D. C. 57 (1 9 1 0 ); Hallam v. Means, 82 111. 379 (1876).
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There is no liability for mere error of judgment, or for failure to bring
about a good result. Pike v. Honsinger, supra; Patten v. Wiggin, supra;
Hitchcock v. Bugett, supra; Smothers v. Hanks, supra; McCandless v.
M cWha, supra; Moore v. Tremelling, 78 F. (2d) 821 (C. C. A . 9th, 1 935);
Crist v. Whele, 62 App. D. C. 269, 66 F. (2d) 795 (1 9 3 3 ); Sullivan et al.
v. Montgomery, 155 Misc. 448, 279 N. Y . Supp. 575 (1935).
The general rule, as thus stated, is widely accepted and if properly applied
would undoubtedly work for fairness toward both physician and patient; it
is further held, however, that in order to show want of professional skill
and reasonable care, the plaintiff must introduce expert testimony. Chubb
v. Holmes, 111 Conn. 482, 150 Atl. 516 (1 9 3 0 ); Robbins v. Nathan, 189
N. Y . App. Div. 827, 179 N. Y . Supp. 281 (1 9 1 9 ); Laughlin v. Christensen, 1
F. (2d) 215 (C. C. A. 8th, 1 9 2 4 ); cf. Henley v. Mason, 154 Va. 381, 153
S. E. 653 (1 9 3 0 ); Tady v. Warta, 111 Neb. 521, 196 N. W . 901 (1 9 2 4 );
McDaniel v. Wolcott, 115 Neb. 675, 214 N. W . 296 (1927). Prescinding
from such injustice as results from the rule because of the difficulty of
securing one member of the medical profession to testify against the compe
tence of his fellow physician, it seems to be multiplying injustice unneces
sarily to bar recovery for lack of expert testimony in cases where the facts
are such as to be quite capable of proof by ordinary testimony. For example,
in Saltzer v. Reckord, — Pa.— , 179 Atl. 449 (T935), the plaintiff, from whom
the nurse had taken blood samples, remarked that he was going to faint. The
defendant told him to sit on a stool which was located three or four feet from
a sterilizer containing boiling water and instructed him to put his head
down. The plaintiff did faint and, when he fell forward, was scalded by
upsetting the sterilizer and container. After a verdict by the jury for the
plaintiff, the trial court entered a judgment for the defendant on the
grounds that the general rule for standard of care applied in the case, and
that the plaintiff had not introduced expert testimony to show lack of
reasonable skill and diligence on the part of the defendant. On appeal the
conclusion reached by the lower court was upheld. There was a dissenting
opinion going on the ground that no scientific knowledge was necessary to
determine defendant’s negligence, therefore no expert testimony should
be needed to enable the jury to reach its conclusion.
The reason for requiring expert testimony in malpractice actions is said
to be due to the fact that jurymen cannot be expected to understand the
technicalities of the profession without the aid of such testimony; yet, when
expert testimony conflicts, the jurymen are called upon to cull out the correct
technical evidence from the incorrect. Hoover v. McCormick, 197 Ky. 509,
247 S. W . 718 (1 9 2 3 ); Nash v. Royster, 189 N. C. 408, 127 S. E. 356 (1 9 2 5 );
Schmidt v. Stone, 50 N. D. 91, 194 N. W . 917 (1923). For the courts to
say that a jury must decide questions of conflicting expert testimony, but
that a jury is not capable of deciding issues that do not require expert
testimony, is at least mildly inconsistent, and justified by no necessity.
Some jurisdictions, apparently sensing the injustice of requiring the
plaintiff to introduce expert testimony when the issue does not involve pro
fessional skill or learning, or when the act complained of is an almost
conclusive proof of negligence, have held the doctrine of res ipsa loquitur
applicable to malpractice actions.
The doctrine of res ipsa loquitur should not be confused with the term
“ negligence per se ” . In Gulf, Colorado and Santa F e R y. Co. v. Gasscamp,
69 Texas 545, 7 S. W . 227 (1888) it was held that “ in order that an act
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shall be deemed negligent per se, it must have been done contrary to a
statutory duty, or it must appear so opposed to the dictates of common
prudence that we can say, without hesitation or doubt, that no careful
person would have committed it ”. A clearer distinction may be had from the
suggestion that whereas res ipsa loquitur merely establishes a rebuttable
presumption of negligence, negligence per se is negligence as a matter of law,
leaving only the question of damages to be fixed by the jury. In Sweeney v.
Erving, 228 U. S. 233 (1913), the court, in speaking of the doctrine of
res ipsa loquitur, said: “ . . . it has not the effect of shifting the burden of
proof ” .
The following are instances of the application of the rule of res ipsa
loquitur. In Evans v. Roberts, 172 Iowa 653, 154 N. W . 923 (1915) the
court said: “ I f a surgeon, undertaking to remove a tumor from a person’s
scalp, lets his knife slip and cuts off his patient’s ear, or if he undertakes
to stitch a wound on the patient’s cheek and by an awkward move thrusts
his needle into the patient’s eye, or if a dentist, in his haste, leaves a decayed
tooth in the jaw of his patient and removes one which is perfectly sound and
serviceable, the charitable presumptions, which ordinarily protect the prac
titioner against legal blame where his treatment is unsuccessful, are not
here available.” In Wharton v. Warner, 75 Wash. 470, 135 Pac. 235 (1913)
the court said: “ It is argued . . . that whether a surgical operation was
unskillfully performed is a question of science . . . to be determined by the
opinion evidence of surgeons; and . . . that a bad result standing alone
is no evidence of unskillful surgery. . . . Both propositions are sound when
soundly applied. The reason is that in most cases a layman can have no
knowledge whether the proper medicine was administered or proper surgical
treatment given. Whether a proper surgical operation was unskillfully . . .
performed is a scientific question. If, however, a surgeon should lose the
instrument with which he operates in the incision which he makes in his
patient, it would seem as a matter of common sense that scientific opinion
could throw little light on the subject.” In Brown v. Shortlidge, 98 Cal.
App. 352, 277 Pac. 134 (1929), where the plaintiff suffered the loss of a
tooth due to negligent use of a gag while under the influence of an anesthetic
for the purpose of a minor surgical operation, the doctrine of res ipsa
loquitur was held applicable. Res ipsa loquitur has been held to be appli
cable to the use of mechanical equipment. Ragin v. Zimmerman, 206 Cal.
723, 276 Pac. 107 (1929) (plaintiff burned by X -ray machine). Grubb v.
Groover et al., 62 App. D. C. 305, 67 F. (2d) 511 (1933) (patient suffered
burns when X -ray practitioner administered treatment without remaining
in the room or within hearing).
N. C.

TORTS— Railroad’s Liability to Trespasser.
A trespasser walking along a track with his back to an approaching train
which he could not hear, and did not see because of the distraction o f a
train passing on a parallel track twelve to fifteen feet removed from him,
was struck and killed by the train behind him. The track at this place was
frequently used by pedestrains with the knowledge of the agents of the com
pany. It appeared that the operators of the train had no actual knowledge of
the trespasser’s presence, but it appeared that it would have been possible
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to stop the train in time to avoid the accident if they had had such knowledge.
Held, that the conduct of the trespasser was not negligence as a matter of
law which would bar recovery, but that it is a question of fact whether
the negligence of the operator of the train was the proximate cause of the
homicide. GoswicJc v. Western & A . R. R., 53 Ga. App.— , 187 S. E. 205
(1936).
This case raises, first of all, the question of a railroad’s duty to anticipate
a trespasser’s presence on a portion of its tracks on which it knows similar
trespasses to be of frequent occurrence. The second point is as to the effect of
a violation of this duty. The majority of the court considered the question to
be one of fact to be taken together with other questions in weighing the negli
gence of the railroad. In a vigorous dissenting opinion, however, Jenkinc,
Presiding Judge, argued that it has been well settled that the only duty owed
to a trespasser is to refrain from wanton or willful injury to him and that
failure, even through negligence, to discover his presence would not as a
matter of law amount to such wanton or willful conduct as to make the
company liable.
The stand of Judge Jenkins appears to be in accord with the usual rule of
law in such cases. Both opinions profess to follow the case of Lowe v.
Payne, 156 Ga. 312, 118 S. E. 924 decided in the Supreme Court of Georgia
in 1923. In that case an intoxicated man was lying or sitting on the track
at a highway crossing, the engineer of the train did not see him and struck
him. The court held the decedent guilty of lack of ordinary care for his
safety and stated that although the jury might have found the trainmen
guilty of the lack of ordinary care, because of the public nature of the
crossing, yet the railroad could not be held. This decision was based on the
Ga. Civ. Code 1910, §§ 2781, 4426, which state: “ I f the plaintiff by the
exercise of ordinary care could have avoided the consequences to himself
caused by the defendant’s negligence, he is not entitled to recover.” The
decision also pointed out that the failure to anticipate the deceased’s
presence was mere negligence.
The majority opinion in the Goswick case took this as deciding merely that
the recovery was barred because of failure of the trespasser to exercise ordi
nary care. The Lowe decision would also appear to stand for the proposition
that failure to anticipate the trespasser’s presence does not amount to willful
or wanton negligence. This proposition appears to be very widely accepted.
Thus, where an object was seen but not recognized as human until too late
to stop the train a Mississippi court held that “ until made aware of the
presence and peril of the trespasser, there can be no willful negligence or
wanton misconduct toward the unrecognized undiscerned trespasser ” . Rail
way Co. v. Williams, 69 Miss. 631, 12 So. 957 (1892).
O f like effect is the statement of the C. C. A . for the Sixth Circuit in
Felton v. Aubrey, 20 C. C. A. 436, 441, 74 Fed. 350, 356 (1 8 9 6 ): “ The
law imposes no duty in respect to trespassers upon its (the railroad com
pany’s) track, excepting that general duty which anyone owes to any other
person to do him no intentional wrong or injury. Its (the railroad company’s)
liability to discharge this duty can only arise when it becomes aware of the
danger in which he stood. The overwhelming weight of authority is in
accord with this rule.”
In Iowa the court applied the rule of no duty until seen to the case of
injury of children incapable of contributory negligence. Thomas v. Chicago,
M. & St. P. R y. Co., 93 Iowa 248, 61 N. W . 967 (1895).
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In Utah, in the case of Palmer v. Oregon Short Line R. Co., 34 Utah 466,
98 Pac. 689 (1908), there was held to be no wanton or willful negligence
shown where a child two years old was killed at a frequently used crossing
because it was not recognized in time to stop the train.
Among the numerous cases holding that no wanton or willful conduct is to
be implied until the trespasser or mere licensee is actually seen ai'e:
McCarthy v. New York, N. H. & H. Ry. Co., 153 C. C. A. 406, 240 Fed. 602
(C. C. A. 2d 1 9 1 7 ); Brow & Flowers v. Central of Ga. R y. Co., 197 Ala. 71,
72 So. 366 (1 9 1 6 ); Ingram v. Jackson, 206 111. App. 466 (1 9 1 7 ); Pittsburgh,
C., C. & St. L. R. Co. v. Philpott, 75 Ind. App. 59, 127 N . E. 827 (1 9 2 2 );
Howard v. Illinois Cent. R. Co., 189 Ky. 60, 224 S. W . 635 (1 9 1 6 ); Palon v.
Great Northern Ry. Co., 135 Minn. 154, 160 N. W . 670 (1 9 1 6 ); Stricklin v.
Chicago, M . & St. P. R y. Co., 59 Mont. 367, 197 Pac. 839 (T 9 2 1 ); Atchison,
T. & S. F . Ry. Co. v. Miles, 69 Okla. 138, 170 Pac. 896 (1 9 1 8 ); Houston &
T. C. R. Co. v. Tidwell, 262 S. W . 810 (Tex. Civ. App. 1924). But see Gulf
C. & S. F . R y. Co. v. Russell, — Tex. Civ. App.— , 52 S. W . (2d) 1085 (1932).
Elliott in his work on Railroads (3d Ed., 1921) in § 1788 makes a very
strong argument for the rule laid down in the above cases. He argues that
the rule in some states requiring the railroad to keep a lookout for tres
passers or licensees by sufferance is untenable for the reason that the rail
road as a public servant cannot license others its right of way and make
itself answerable to a duty to proceed slowly and look for people between
stations and that such a rule would logically detract from the value of
the carrier to the public. This text of Elliott’s was expressly approved in
Illinois Central R. Co. v. Eicher, 202 111. 556, 67 N. E. 376, 378 (1903)
and in cases of other jurisdictions listed above.
A second point brought out by this case is the effect of the distraction of
another train on the negligence of the trespasser in failing to observe his
peril although a person on a railroad track must realize that he is in con
stant danger. The majority of the court in the Goswick case held the pres
ence of the train coming from the opposite direction on the neighboring track
constituted a mitigating circumstance as regards the pedestrian’s negligence.
This view is apparently an application of the last clear chance doctrine and
considers the presence of the distraction as subsequent to the trespasser’s
original negligence, and as an outside force which disabled him from
properly protecting himself. This Goswick case is an interesting result of
a line of Georgia cases both referred to and relied on by the majority of the
court. In Atlantic Coast Line R. Co. v. Fulford, 159 Ga. 812, 127 S. E. 274
(Ga. Sup. Ct. 1925) a man walking along the track near a crossing was
unable to hear a train bearing down on him because of engines and ma
chinery about him, the engineer failed to see him and he was killed. The
Georgia Supreme Court there answered a certified question by saying that
the failure to observe the man was simple negligence on the part of the
railroad but not such wanton or willful negligence as would overcome the
negligence of a traspasser who realizing he could not hear a train approach
ing still did not look. Two weeks later the Georgia Court of Appeals decided
the case of Seabord Air Line Ry. Co. v. Parriett, 33 Ga. App. 576, 127 S. E.
815 (1925), which they stated differed from the Fulford case by the single
fact that instead of being distracted by stationary machinery the trespasser
was engrossed in watching a train moving on a parallel track. The court did
not go into the question of the degree of fault in the railroad which would
be required to warrant a recovery by a trespasser and instead decided the
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case on the idea of the moving, noisy train on the parallel track occupying
the trespasser’s senses to such an extent that he was no longer lacking in
the proper care for his safety when he did not look for a train.
In this connection two quite similar cases decided in North Carolina may
be compared. In the case of Beach v. Southern R y. Co., 148 N. C. 153, 61
S. E. 664 (1908), the trespasser was distracted by a standing engine so that
he could not hear, the engineer saw him and sounded a warning without
checking his speed, but as the trespasser did not hear the warning he did not
move and was struck. The court bound the trespasser to a duty to look as
well as listen for danger while walking on the track and refused to permit
recovery. In Syme v. Richmond. & D. R. Co., 113 N. C. 558, 18 S. E. 114
(1893) the additional element of the moving train on a parallel track was
present. The court there held that a trespasser on a railroad track is in
such constant peril that he must keep constant lookout for trains and re
fused recovery. In this case also the engineer saw the trespasser and blew
a warning. Both of these cases looked on the distraction as calling for
additional caution on the part of the trespasser.
The view of the case which permits recovery under the circumstances of
the Goswick case appears to contain the following steps of reasoning: (1)
Trespassers were frequently seen on the track at the point of the injury,
therefore the railroad should be on the lookout for them; (2) The obligation
to look for trespassers is the same as actual knowledge of their presence;
(3) The trespasser was in a nearly helpless condition by reason of having
both the senses of sight and hearing dulled by the train on the parallel
track; (4) With such (constructive) knowledge of the trespasser’s presence
the company was guilty of willful and wanton negligence in not stopping the
train or protecting the helpless trespasser in some way; and (5) This con
duct was of such character as to overcome the negligence of the trespasser in
continuing to walk with his back to the train. As has been seen above,
steps (1 ), (2) and (4) of this chain are subject to grave doubt and the
combination of steps (2) and (4) in particular was decided against by the
Georgia Supreme Court in the Fulford case, supra.
R. J. M.
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BOOK REVIEW S
R E S T A T E M E N T OF T H E L A W OF TR U STS, as adopted and promul
gated by the American Law Institute. American Law Institute Pub
lishers, St. Paul, 1935. 2 volumes.

These two volumes undertake to paint the trust, but without
perspective. It is the first time, in fact, that this proposition
has ever been so treated because, although every State has gen
eral laws or code sections that touch upon the subject, never be
fore has any man, or group of men, undertaken the work that
is here presented. But its excellencies are manifold, and its de
fects, such as they are, can be attributed, not to the quality of
work so painfully done, but to the fact that a code has been
attempted of a subject which it is difficult to pocket. It is only
natural that the work of Mr. Scott and his advisers did not pro
ceed without criticism, and that the completed product aroused
some hostile comments. The real difficulty, of course, lies in the
question how one should arrange himself for a study of the law.
The Restatement of Conflict of Laws presented such a question,
and the Restatement of Trusts reopens the subject.
The outline of this Restatement is clearly presented in the in
troductory note. The trust is “ a separation of interests in the
subject matter, . . . the beneficiary having an equitable in
terest, and the trustee having an interest which is normally a
legal interest.” Thus, while the trust represents a method of
disposing of property, the very creation o f it raises a personal
relation between beneficiary and trustee. In earlier days empha
sis was laid upon this relation; “ but in the course of time the
emphasis has shifted and is now laid on the aspect o f a trust as
a disposition of property.” Nevertheless the personal relation
between beneficiary and trustee has persisted; and hence the
trust, although a method of property disposition, remains a dis
tinct branch of our law; and, as such, it requires a restatement
all its own. Such, in effect, is the argument of the Institute.1
This theory has led to two results. So far as the trust is dealt
with, the treatment is of the orthodox variety; and the Restate
ment flows smoothly down the channel which, originally cut by
Ames’ Cases on Trusts, was widened, deepened and revetted by
an engineering skill that was exerted in two editions of Scott’s
Cases on Trusts, the case book of Mr. Costigan and the earlier
work of Mr. Bogert. As one goes through the pages of the Re
statement, point after point arises and passes by, until, when
1 Vol. I, pp. 1-2.
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the end is reached, the reader is quite sure that he has been
favored with an adequate, indeed a masterly, presentation.
Hence a recapitulation, if attempted here, would give an un
pleasant shock to a drowsy student. He would be apt to dream
that, once more in law school, he was reviewing his notes in
preparation for finals. It is all there, as many classes, old and
young, have had it.
Persons who are intrigued by the trust, therefore, will be
more interested in considering what is omitted from the Restate
ment, because it is here that we reach a conflict of theory. As
previously noted, the Council conceded that modern emphasis is
upon the trust as a method of property arrangement. The point
has been made by others outside the fold, as has been shown
by two case books of recent years,— by Mr. Carey’s collection
on Trusts, which appeared in 1931; and, even more emphatically,
by Mr. Powell’s Cases on Trusts and Estates, published two years
later.
The whole point, as it seems to me, is expressed by a shibboleth.
I am always shocked when Mr. Austin Scott speaks of “ the
trust device ” , but it does not distqrb me to hear Mr. Powell use
that term. The reason is that Mr. Powell really thinks that the
trust is nothing but a device, whereas Mr. Scott, as I believe,
visualizes institutions. If we think of the law merely as a col
lection of tricks to gladden the heart of modern man, a shop full
of frigidaires and devices for sanitary plumbing, then the trust
belongs to property. But if the law is more than that, then the
trust is not a “ device ” ; it is neither an adze nor an awl. On
the contrary, it is an institution, and no man can understand
how we have it or why, unless he looks back into history. He
cannot appreciate the trust by merely conning a statement of
its outlines, nor should he unduly emphasize the uses to which
it is put.
There, it is submitted, this Restatement hedges; and as a re
sult, one who expects an encyclopaedic statement of trusts not
only will be disappointed, but will be required to hold certain
points in suspense until the major part of the Institute’s labors
are completed. The business trust is relegated to the restate
ment of Business Associations, and the constructive trust is
charged against the account of Restitution for Unjust Enrich
ment. Even if he wants to consider the trust as it is used in
various methods of hypothecation, the reader will find himself
shunted off towards the restatement of Security. Thus the man
who likes his law served up in code will have to curb his impa
tience, because the various restatements to which he is referred
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are by no means complete; and one of them, in fact, has not yet
been commenced.
But in addition to this, there is a process of exclusion which
does not seem justified by the theory to which the Council has
committed itself. The Restatement defines the trust as a “ fidu
ciary relationship with respect to property, subjecting the per
son by whom the property is held to deal with the property for
the benefit of another person,” but states that this relationship
arises “ as a result o f a manifestation o f intention to create it.”
But there are also the trusts that are described as resulting,
constructive, and charitable.2 Of these the charitable and the
resulting trust are retained for discussion, but the constructive
trust, as previously mentioned, is relegated to the Restatement
of Restitution for Unjust Enrichment. As to this method there
may be some room for criticism.
If the charitable trust, to which a full chapter is devoted, had
been reserved for a restatement of the law relating to non
profit making associations, there would have been authority to
sustain such a treatment. I recall, for instance, a review which
was written of the second edition of Scott’s Cases on Trusts, in
which it was argued, by an authority in the particular field, that
“ charities and trusts are distinct subjects which have little if
anything in common . . . but the name ‘ trust ’ ,” and that chari
ties, whether administered by way o f trust or through use of
the corporation, should be included in a treatment o f non-profit
associations.3 How does that differ, in principle, from the relega
tion of the business trust to the subject of Business Associations?
The difference, indeed, is in favor of the business trust, because
there, after all, we have a trust which never has been affected
by the vagaries that arose with certain legislation of Elizabeth’s
time, whereas charity, whether administered through a trust or
by means of a corporation, remains apart from all other things.
Again, it seems proper to ask why this Restatement includes
the resulting trust, but leaves the constructive trust to another
Restatement. Apart from the fact that resulting trusts can be
neatly catalogued, as they have been in this Restatement, after
a fashion long ago suggested by Mr. Scott himself, whereas
no such lines can be run around, or between, constructive trusts,
is there any real difference? Not so far as I was ever able to
see; on the contrary, to me the resulting and the constructive
trust seem alike in that both are judge-made. Of course there
2 § 2.
3 Zollman, Book Review (1931) 17 A. B. A. J. 404.
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is the suggestion, accepted by the framers of the Restatement,
that the resulting trust rests upon an inference o f intention,
whereas the constructive trust is an instrument by which justice
is worked ou t; and this formula is quite convenient for teaching
purposes. But at bottom there is the judicial process, and the
question why is the inference a “ matter of la w ” ? Of course
the inference is drawn by the court, just as, in cases of reputed
ownership, there is an inference that creditors relied upon the
apparent ownership, and it is because of this presumption that
the true owner cannot assert his rights against them. Such a
case of reputed ownership, indeed, is displayed in one of the sec
tions of this Restatement, where it is said that when a beneficiary
who knows that credit is being extended by the public to the
trustee “ in reliance upon his apparent ownership o f the trust
property ” [i. e., in the belief that the trustee has both beneficial
and the legal interest] any such creditor “ can obtain satisfac
tion of his claim out o f the trust property.” 4 Also, there is the
fact that the resulting trust rests upon unjust enrichment, as
is recognized, indeed, by the very tyords of at least one section
of the Restatement.56 To me, therefore, it is apparent that the
reason why constructive trusts were thrown out and resulting
trusts retained, was that the latter fit more easily into an outline
of the trust when considered, as here it is, as merely a method
of property arrangement.
This same idea accounts for other things. We have heard it
before on other occasions, but now we are told dogmatically
that a partial assignment does not create a trust,8 nor does a
mortgage.7 Of course the latter statement is true as to the mort
gage generally; but a mortgagee who has gone into possession
seems to differ from a trustee only as to the credits that may be
allowed him upon the accounting. And, inasmuch as a partial
assignee has an equitable claim against the assignor with regard
to the chose in action,— an item which in itself is property,—
then, if this does not create a trust, where are we to turn for a
4
§ 313; and see also § 459, as to the similar case that can arise under
a resulting trust.
8 “ Where a transfer of property is made to one person and another pays
the purchase price in order to accomplish an illegal purpose, a resulting trust
does not arise if the policy against unjust enrichment of the transferee is
outweighed by the policy against giving relief to a person who has entered
into an illegal transaction.” § 444.
6 §16.
7 §63.
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definition of the trust? Once more the answer is that the trust
is a method of property arrangement; and therefore it does not
include such transitory things as dealings in accounts.
Thus the Restatement, with its emphasis upon the trust as a
method of property arrangement, is quite functional; but how
far will that method of approach carry the Institute in its scheme
of restating our law? Is the functional approach as useful as
it might appear on first acquaintance? Does it not occasionally
lead one up by paths? Look at the Restatement, which, in spite
of its effort to stick to the trust as a matter of property disposi
tion, nevertheless strays off into the domain of creditors’ rights,
mentioning, as it does, the fraudulent conveyance,7 and a typical
case of reputed ownership.8
But this business of segregation is after all a matter of con
venience of treatment; and it is impossible, in this regard, to
be wholly logical. After all, it may fairly be said that the Re
statement has not gravely erred as to matters of inclusion; and
that, except for the constructive trust, the person who uses it will
be apt to find his point covered.
But the book is useful only in matter of authority; and let
him who uses it leave hope behind if he seeks the pleasure that
comes from studying the development of ideas. The trust, as
Mr. Scott and his associates well know, is a subject that reaches
back into the ages, and yet is peculiarly a product of AngloAmerican history. The Restatement outlines the trust, which is
a modern “ device ” , to be sure. But behind the trust was the
use, that “ nimble th in g ” , as Bacon called it; and further back
are such immortal figures as the apprentice who argued so well
in Sharrington v. Strotton,9 and Christopher St. Germain, with
his Doctor and Student. Mr. Scott must have missed these old
friends badly when he worked upon this code! But surely the
rest of us cannot be expected to give up all these delights, and
confine ourselves to a Restatement which has preserved for us
no flavor of older days. What is needed now, and badly needed,
is a book upon the law of trusts that will preserve the dogmas of
the Restatement, and yet link them with the humanities.
G arrard G l e n n .*

s § 444.
s 1 Plowd. 298 (1565).
* Professor of Law, University of Virginia Law School.
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This is “ a text-book which aims primarily at imparting prac
tical information.” 1 Presumably it was written mainly for
English law students. In his preface Mr. Hanbury expresses the
view, with which I heartily agree,2 that equity can and should
continue to be studied as a separate subject in spite of the
“ fu sion ” of law and equity effected by the Judicature Acts.3
The book must be appraised on the basis of this proposition, and
with regard to its success in aiding understanding of modern
English equity.
Mr. Hanbury starts with an historical sketch of equity, fol
lowed by brief chapters on The Doctrine of Bona Fide Purchaser,
The Juristic Nature of Equitable Rights and Interests, The Max
ims of Equity, and The Relations of Equity with Common Law.
The task of anyone after Maitland 4 who attempts to write a
brief history of equity is a most difficult one. Mr. Hanbury has
performed it well enough, and has included a sufficient account
of the English property legislation of 1925 and its effects upon
equity in England. His discussioh of bona fide purchase con
sists mainly of what seems to me an inadequate discussion of
equitable servitudes 5 and a summary of the equitable rules as
to notice. His chapter on the juristic nature of equitable rights
is interesting as adopting an analysis midway between the view
of Maitland, Ames and Stone that these are rights in personam,
and that o f most American writers on the subject, of whom Scott
may be taken as typical, that they have become, in substance,
rights in rem. Mr. Hanbury says that “ equitable interests must
be regarded as hybrids, midway between iura in rem and iura in
personam.” 6 But his discussion, while interesting, is far from
profound, and does not greatly advance the controversy even if
1 P. 246.

2 See 1 C hafee and S impson, Cases on E quity (1934) x.
3 See also Holdsworth, Equity (1935) 51 L. Q. Rev. 142, 159-161.
4 See Maitland , E quity (1909) 1-22.
5 Mr. Hanbury explains the decision in Tulk v. Moxhay, 2 Ph. 774 (1848),
on what is substantially the unjust enrichment theory of Ames, and does
not appear to recognize the implications of In re Nisbet and Pott’s Contract,
[1905] 1 Ch. 351, [1906] 1 Ch. 386, and London County Council v. Allen,
[1914] 3 K. B. 642, as to the character of equitable servitudes (or “ restric
tive covenants ” as he calls them) under the present English law. The
building scheme cases are most summarily dealt with, as is the troublesome
problem of Renals v. Cowlishaw, 9 Ch. D. 125 (1878), aff’d 11 Ch. D. 866
(1879).
o P. 62.
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one is prepared to accept his conclusion. Perhaps the difficulty
arises from his assumption of a fundamental difference between
these two classes of iura. Mr. Hanbury’s chapter on the maxims
of equity is as useful (and as useless) as most similar chapters.7
His discussion of the relation between equity and common law
is mainly concerned with the effect of the Judicature Act, 1873,
especially the famous sub-section 11(d) of Section 25, and con
tains 8 an interesting criticism of Hurst v. Picture Theatres.9
Mr. Hanbury then proceeds to a discussion of the law of trusts,
to which over half of his book is devoted. The subject of mort
gages is included in this part of the book, on the theory that
mortgages are to be “ regarded primarily as trust investments.” 10
The discussion o f trusts is reasonably full, but not always bal
anced,11 and tends too often to consist of a mere stringing to
gether of abstracts o f decided cases. Curiously enough, although
Mr. Hanbury includes a chapter entitled “ Equity will not Assist
a Volunteer,” which he says “ is really the most important of all
equitable maxims,” 12 he does not discuss or even cite Ex parte
Pye 13 in this connection. In discussing trusts for sale, Mr. Han
bury subjects the doctrine of Lawes v. Bennett14 and its modern
7 It may be doubted whether the decision of Kekewich, J., in “ Morocco
Bound ” Syndicate v. Harris [1895] 1 Ch. 534, discussed in this chapter, is
sufficient authority for the proposition that an English court will not “ re
strain a defendant within the jurisdiction from committing a tort outside
the jurisdiction” (pp. 90-91). Certainly that case cannot be rested, as
Mr. Hanbury suggests, on the proposition that the court “ will not make
orders it cannot enforce ” (p. 9 0 ). And it may also be doubted whether in re
Hawthorne, 23 Ch. D. 743 (1883), limits the doctrine of Penn v. Lord Bal
timore, 1 Ves. Sr. 444 (1750), as much as Mr. Hanbury seems to think
(p. 90).
» Pp. 117-119.
a [1915] 1 K. B. 1.
10 P. vi. One is tempted to ask: W hy not also include the law of railroad
and water corporations, since debenture and preference stocks of such
corporations (subject to certain conditions) are legal investments for trust
funds in England? See T rustee A ct, 1925, 15 Geo. V , c. 19, § 1 (1 ) (g)
and (i).
11 Mr. Hanbury “ has chosen to write fully on parts of the subject in
which he was evidently interested and to pay less attention to those branches
which did not excite him.” Scott, Book Review (1936) 49 Harv. L. Rev. 853,
854. Professor Scott adds: “ Probably this is the best way to write a book.”
Sed quaere de hoc, so far as this kind of a book is concerned.
'2 P. 169.
13 18 Ves. 140 (1811). The case is cited in another part of the book for
the proposition th at: “ Prima facie the relation [in loco parentis] does not
exist between a parent and an illegitimate child.” P. 504, n. ( i ) .
14 1 Cox Eq. 167 (1785).
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and wholly unnecessary extension in In re Carrington 15 to de
served criticism.16 It seems somewhat strange to an American
reader that there is no substantial discussion of the position of
the trust company,17 but this merely indicates that the English
law o f trusts operates under considerably different conditions
than does the American law. Another difference in English and
American practice is illustrated by Mr. Hanbury’s statement that
“ the grand rule is that a trustee must act gratuitously.” 18 But
perhaps the most striking difference is in the purposes for which
trusts are created. Mr. Hanbury says:
“ The trust is, indeed, more than popular; it is deemed by most people
to be indispensable. What young couple in anything like affluent cir
cumstances are willingly allowed by their parents to marry without
marriage settlements? How seldom is it thought feasible to give a young
married woman the full and unaided control of her property? ” 19

The English trust is mainly the modern offspring of the old strict
settlement and marriage articles. It is hardly to be suspected
that such an institution would have developed in the same way
that the American trust has developed, or that even the best dis
cussion of the English law of trusts will be of great assistance
to the American lawyer except from an historical standpoint.
The chapter on mortgages is well done, and is especially useful
in clearly indicating the effect on the English law of mortgages
of the property legislation of 1925. It may be suggested, how
ever, that Mr. Hanbury’s discussion of the somewhat anomalous
and altogether favorable position under this legislation of the
mortgagee by deposit of title deeds 20 would have been clarified
if he had indicated the pressures which impelled Parliament to
exempt such mortgages from the necessity of registration, quite
inconsistently with the general theory of the 1925 legislation.21
16 [1932] 1 Ch. 1.
16 Pp. 362-364. Mr. Hanbury’s strictures upon the decision in In re Car
rington, more fully expressed in Note (1933) 49 L. Q. Rev. 173, seem to me
unanswerable.
17 “ Trust corporations” are referred to incidentally five times (pp. 49,
277, 310, 444, 4 5 8 ), but their powers and duties are nowhere comprehensively
discussed.
is P. 277.
19 P. 230.
99 Pp. 440-442.
21 See R adcliffe, Real P roperty L aw (1933) 263-264, referring to the
“ desire to avoid arousing parliamentary opposition to the new legislation
owing to the rooted dislike of the landowning classes for anything approach
ing the publication of their private affairs, a feeling which was likely to
be particulaly acute over such a delicate question as borrowed money.”
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The last part of Mr. Hanbury’s book is entitled Other Institu
tions and Doctrines of Equity.22 It includes a chapter on Ad
ministration of Assets which contains an admirable brief sketch
of the history of the administration of estates in England.23 This
is followed by two related chapters on Satisfaction and Ademp
tion and on Election, neither of which are of much practical
interest to the American lawyer.
The remainder of this part of the book, except for a brief final
chapter of no great value entitled Miscellaneous Activities of
Equity, is devoted to three chapters on Specific Performance, In
junctions, and Cancellation and Rectification.24 Equitable relief
in contract and tort cases is thus very briefly treated, since these
three chapters together occupy only 114 pages.25 Nor can it be
said that quality has been promoted by brevity. The sh ort26
chapter on specific performance introduces confusion by talking
about “ specific relief ” on “ executed contracts ” , which is dis
tinguished from “ specific performance ” ; 27 the discussion of con
tracts calling for continuous performance is quite inadequate
and wholly uncritical; 28 Mr. Hanbury revives and blindly em
braces Fry’s hoary fallacy that want o f mutuality of remedy at
the time the contract was made is a defense to a suit for specific
performance.29 The chapter on injunctions deals mainly with in
junctions to restrain breaches of contract, which analytically
should be dealt with under the heading of specific performance,
22 Omitting the law of partnership and of the guardianship of infants.
See p. vi.

22 Pp. 452-454.
24 Or, as we would say, rescission and reformation.
25 Some problems of specific performance are dealt with in the first part
of the book— e. g., the doctine of equity as to time stipulations in land con
tracts (pp. 109-112).
26 Pp. 516-540.
27 P. 517. Wolverhampton & Walsall Ry. Co. v. London & Northwesten Ry.
Co., 16 Eq. 433 (1873), there discussed, involved, not an “ executed con
tract ” , but a continuing covenant to give traffic to the plaintiff railway which
was specifically enforced by an injunction.
28 P. 527.
29 Pp. 529-530. Compare O’Regan v. White, [1919] 2 I. R. 339, 392-395;
A shburner, P rinciples of E quity (2d ed. 1933) 404-405; Saunders, Book
Review (1903) 19 L. Q. R ev. 340, 341. Mr. Hanbury even seems to say that
the contract involved in Maddison v. Alderson, 8 App. Cas. 467 (1883),
could not have been enforced by the plaintiff even if the Statute of Frauds
had been satisfied, since her agreement could not have been specifically en
forced by the defendant, “ and it follows from the maxim ‘ he who seeks
equity must do equity’ that ‘ remedies must be m utual’ ” (p. 120). Cf.
P omeroy, Specific Performance (3d ed. 1926) 430n.
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and includes a fairly good discussion o f the problems raised by
Lumley v. Wagner; 303
2with injunctions against torts; emphasiz
1
ing the nuisance and unfair competition cases; and with “ injunc
tions in public law,” treated in a rather haphazard manner. The
chapter on “ cancellation and rectification ” tends to confuse the
two remedies 81 and is not well organized, but does present most
of the important English cases on fraud or mistake as grounds
for rescission, reformation or the denial of specific performance.
Mr. Hanbury has without doubt worked hard on this book. He
has an undeniable gift fo r coining vivid phrases— e. g., “ the doc
trine of laches, though in general equity permitted to roam at
will, in the law of trusts finds a Bluebeard’s Chamber.” 82 Many
of his comments on the cases are both shrewd and learned, and
he is less inclined to accept uncritically the decisions and the
language o f the English courts than are many English textwriters. But I cannot feel that Mr. Hanbury has done for English
equity of today what Cheshire has done for the modern English
land law 33 and for the English doctrines of conflict of laws.34
There is more for the American reader (at least) in Mr. Han
bury’s Essays in Equity 35 than there is in this book.
S i d n e y P o s t S i m p s o n .*

T H E IN T E R S T A T E COM M ERCE CO M M ISSIO N : Part Three, Volume
A — by I. L. Sharfman. The Commonwealth Fund, New York, 1935.
Pp. xii, 684.

Professor Sharfman’s industrious brilliance now brings to us
the third volume of his study of the Interstate Commerce Com
mission. As we should expect, it measures fully up to the high
standard o f accomplishment achieved in its predecessors. The
reviews o f these prior volumes have so thoroughly appraised the
nature o f Professor Sharfman’s work that anything which might
be written concerning that subject now would be merely cumu
lative. More profitable, it seems, will be a consideration of the
light thrown by this book on some of the problems of administra
tive regulation of business.
30 1 De G. M. & G. 604 (1852).
31 See p. 590.
32 P. 346.
33 See Cheshire, Modern L aw of R eal P roperty (3d ed. 1933).
34 See C heshire, P rivate I nternational L aw (1935).
35 (1934). See Chafee, Book Review (1935) 48 Harv. L. Rev. 523.
* Professor of Law, Harvard University Law School.
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Our current economic and political evolution indicates that
we are likely to have more rather than less governmental super
vision of economic activities. Dean Pound repeatedly has sug
gested that this extension of social control to meet the needs of
modern life should and could have been administered by the
judicial tribunals had they not been so blind as to refuse to ex
ercise their legitimate powers.1 There may be some doubt
whether they could have done the job satisfactorily. Workmen’s
compensation laws and their administration by commissions
came into being not because the common law courts declined to
adjust disputes arising out of industrial accidents, but because
the way they did so was unsatisfactory to the community at
large. Railroad and public utility regulation by the courts might
have been equally unsatisfactory. Be that as it may, for one
reason or another, we seem fated to entrust the administration of
our reforms to these new tribunals, and upon the quality of that
administration depends their success or failure.2 Our problem
is to develop in these bodies tribunals which will attain the high
standards of nonpartisanship and of devotion to the cause of
justice that has marked our judicial history, without sacrificing
the efficiency and the flexibility afforded by administrative con
trol. The Interstate Commerce Commission is one of our oldest
administrative tribunals. This study by Professor Sharfman, pic
turing it in action, enables us to judge what prospect there is
for accomplishing this aim.
On the whole the outlook is a favorable one. Professor Sharf
man repeatedly comments upon the efficiency with which the
Commission has attacked its problems.3 He paints a picture of
complex and far-flung activity, diligently pursued, skillfully or
ganized, faithfully performed. So far as efficiency is concerned
it seems that we have no reason to despair of this experiment in
“ bureaucracy ” .
What of impartiality? In one sense, of course, the commission
cannot be other than partisan. It is created upon the definite
presupposition that the public interests in transportation may
not safely be left to the unfettered discretion of railroad man
agers. Its mission is to see that the regulatory program is neither
evaded nor defeated. But in the larger sense of fairness and
justice in the administration of standards, the survey contained
1 For his most recent discussion of this point, see Pound, Visitatorial Jur
isdiction Over Corporations in Equity (1936) 49 Harv. L. Rev. 369.
2 On the importance of administration to the success of reform, see Sears,
Deserts on the March (1935) 106.
2 Notably at pp. 185, 285, 314, 473, 617.
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herein clearly demonstrates that the commission has achieved an
impartiality which might well be cultivated by other agencies.
The survey of its control over organization and finance 4 cannot
be read without active appreciation of the weighing of interests
carried on by the Commission in that field.
The problem of the relationship of the administrative body to
the legislature and to the judiciary is raised by certain activities
considered in this volume. Professor Sharfman has occasion to
note that the Commission has not “ bowed meekly to every posi
tive direction or negative limitation imposed upon it by statutory
requirements and judicial determinations.” 56 With apparent ap
proval, he puts the justification for this independence on “ the
basis of the broad discretionary authority which inheres in an
administrative tribunal.” 8 On the one hand, this takes the form
of a refusal to follow statutory directions deemed unworkable or
in a tendency to expand activities beyond the strict letter of
statutory direction.7 On the other hand it is exemplified by the
view of Commissioners Eastman and McManamy in the O’Fallon
case that the Commission, if convinced that prior judicial de
cisions were erroneous, should not bow to them slavishly but
should so rule as to give the judges opportunity to re-examine
their position, enlightened by the knowledge and experience of
the Commission.8 A certain school of lawyers will regard both
these attitudes as indicative of the perverse arbitrariness and
tyrannical usurpation of “ bureaucracy ” . Professor Sharfman
characterizes the latter (and by inference the form er) as “ in
accord with the best tradition of independent administrative tri
bunals.” 9 With this we may well agree.
How far has the Commission succeeded in acquiring the tech
nique of reasoned opinions, one of the most useful devices of the
common law courts fo r assuring impartiality and consistency
through publicity and intelligent criticism? On the whole, quite
well, reports Professor Sharfman,10 although at times he finds
occasion to criticize the failure adequately to give the bases of
decision 11 or to work out a well-balanced and consistent theory.12
4 Pp. 321-627.
5 P. 131.
6 Ibid.
7 P. 132.
s Pp. 135-137.
9 P. 137.
Pp. 285, 338.
ii Pp. 258, 315.
is P. 243.
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Occasionally he has to chide what seems to be a dodging of re
sponsibility.13 Candor, however, calls for the admission that the
Commission’s sins appear of no more sable hue than those o f a
similar nature to be found in the law reports.
Upon the whole, it appears that the record o f the Interstate
Commerce Commission, as set forth in this volume, affords ample
reason for concluding that it is possible to incorporate these
newer administrative tribunals into our legal system without
sacrificing either efficiency or liberty. If these volumes do noth
ing else, they should at least dispel, fo r the intelligent lawyer, the
bugaboo of “ the new despotism ” .
M a u r ic e H . M e r r il l . *

T H E SYM BOLS OF G O VER N M EN T — by Thurman W . Arnold. Yale Uni
versity Press, New Haven, 1935. Pp. vi, 278.

It is a pity that Mr. Arnold has attempted to make a coherent
book out of essays in a mode of thought which does not lend itself
to coherent presentation. The result is to hide jewels o f both wit
and perception against a background of tinsel smartness and
banality.
The author sets out as “ the detached observer ” to survey
American political and legal institutions and theories, taking the
following items as his program :
“ 1. Rational thinking will neither be attacked nor defended, but
regarded as one of the inescapable habits of the human mind.
“ 2. Doctrines and principles derived from rational thinking will be
examined to find out their effect on institutions. They will be regarded
neither as ‘ true ’ nor ‘ false.’
“ 3. The place of philosophers in a system of governmental technique
will be examined without preconceived assumptions either that phi
losophers make good kings, or that theories of government are mere
shams.
“ 4. The theory that the most important factor in human government
is the way people think about it will be examined.
“ 5. This method of examining governmental institutions should be
without any assumption that because this is a good way for those en
gaged in conducting governmental institutions to think, it is necessarily a
good way for everyone to think . . . ” 1

Apparently then this is a volume intended to transmit Mr.
Arnold’s esoteric insight about the plebs to his fellow-patricians.
This insight will not consist of a system of principles, but o f a
“ series of observations concerning mostly details.” 2 Only far in
13 P. 202.
* Professor of Law, University of Nebraska, College of Law.
i Pp. 29-30.
3 P. 20.
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the future when many such series of observations have been
made will it be possible to construct the complete anatomy of
the human organization.
By observation along these lines the author learns that “ ‘ Law ’
represents the belief that there must be something behind and
above government without which it cannot have permanence or
respect.” 3 The most definite fact vouched for this is that certain
municipal and hospital officials in New York State act irrationally
and according to conflicting ideals, the relevance, I suppose, being
that men administer the law, and that these officials are men.
It follows for “ the detached observer ” that the law represents
within itself mutually contradictory ideals to which it tries to
give simultaneous effect, and that jurisprudence, “ the shining
but unfulfilled dream o f a world governed by reason,” 4 is an at
tempt to reconcile these conflicting ideals. If one knew precisely
what the author included in “ jurisprudence ” it would be easier
both to appreciate and to criticise him. At least this can be said
however; insofar as ideals are generalizations of claims that men
make for protection by law they of necessity conflict, not merely
within one society, but within one human being. Contemned
jurisprudential thinking since Ihering has devoted itself almost
entirely to the task, not of reconciling the conflicting ideals, which
the author correctly, if belatedly, declares impossible, but to un
veiling the claims behind the ideals and making a practical adjust
ment of their conflict. When the author attacks the persistence
of the search for a “ higher reason ” to reconcile the “ ideological
contradictions developed by reason ” he is doing useful propa
ganda for a very old truth. He and “ the many legal . . . schol
ars who are writing today from the same point o f view ” 5 would
seem less naive if they recognised that they are catching up with
the best jurisprudential thought rather than demolishing it.6
When Mr. Arnold sweeps all the things he dislikes together and
gives “ jurisprudence ” credit for all o f them and for nothing else,
he is either covering up his indebtedness to many juristic think
ers, or displaying his deep ignorance of them.
The chapter on Economics and the Law takes as a basis of its
criticisms a speech by one professor of economics and an article
in the Saturday Evening Post.7 This may be adequate in demon
3 C. II.
« P. 58.
5 P. vi.

6 It is encouraging to find that I hering’ s Scherz und E rnst (written in
the sixties) is now being discovered amongst “ advanced ” American thinkers.
7 Pp. 81-83.
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strating the fallacies (o f which the patricians are aware, any
how) o f the popular picture of a progressive society, but it gives
little instruction about the problems of economics or of law. Do
we need a book to tell us that an “ objective student ” when he
desires to become an actor “ in the stream of events ” must ac
cept current theories and choose those he is to support on the basis
o f “ expediency in gaining the ends he desires ” ?
Again, in this day and age, does it require a twenty-page chap
ter 8 to tell us that the criminal trial is intended to do much more
than try the criminal; that the carrying out of the ideal o f a fair
trial is at least as important as the right verdict; that the ideal
of the fair trial often conflicts with the exigencies of efficient sup
pression of crim e; that the latter often conflict with humanitarian
ideals, as for instance, on the question of preventive detention for
life of dangerous criminals, or with the therapeutic ideal which
would require that “ to try criminals with common-sense one
ought to classify them as insane ” .9 Samuel Butler made most of
these points in his Erewhon in 1872.
This would all be well enough if Mr. Arnold were writing for
the plebs, if these chapters were intended to make the unintelli
gent and irrational conscious of their unintelligence and irration
ality. Yet at the beginning o f the book and at the end, in his
final chapter on A Philosophy for Politicians we are told that
his object is to enlighten “ a competent, practical, opportunistic
governing class
The only advice which he offers as “ the de
tached observer ” is that this class should regard society as an
insane asylum, and its function as the governance of the asylum
on a “ practical ” and “ humanitarian ” basis, taking into account
in calculating this “ practicality ” and “ humanity ” the delusions
(i. e., ideals) o f the inmates. Presumably there are to be two
therapies, one fo r normal insanity of the whole plebs and one for
abnormal insanity of the criminal plebs.
Further than this the author as “ the detached observer ” con
fesses himself impotent to advise; and that same detached obser
vation of such enterprises in Italy and Germany tells him that
his advice is bad. A t this critical juncture he finds it necessary
to “ abandon the objective position . . . and become a preacher
and an advocate rather than an anthropologist [sic] ” .10 And
so “ the ex-detached observer ” presents us with a sermon to the
effect that the time may yet come when the blind shall see, the
deluded think straight, the selfish love others more than them-

c.

s
VI.
9 P. 148.
19 P. 259.
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selves; and that when these things happen government will
cease to be run by the “ high class psychopath and fanatic.” 11
The background o f tinsel smartness and banality being thus
sketched, it is all the more important to draw attention to the
three fine chapters on Spiritual v. Temporal Government,12 Trial
by Combat13 and Courts v. Bureaucracy.14 Significantly enough
they are all of them concerned with the maladjustment of the
machinery o f government (including the machinery of applica
tion of law) to the exigencies o f the modern complex economically
organized society. Two o f them were originally articles written
during the spawning of new deal agencies, and illustrations are
largely drawn from such essays in government as the N. I. R. A.
and the A. A. A .; but the analysis is none the less important or
permanent for that. It puts in arresting relief the urgency of
the call for new agencies o f social control, and for new attitudes
towards both the old and the new. The points made in these
chapters have been made before, but not with the biting force and
sense of actuality of the author.
J u l i u s S t o n e .*

A M E R IC A N N E U T R A L IT Y , 1914-1917, E S S A Y S ON T H E CA U SE S OF
A M E R IC A N IN T E R V E N T IO N IN T H E W OR LD W A R — by Charles
Seymour. Yale University Press, New Haven, 1935. Pp. 187.

Without denying that the “ dominant sentiment in the United
States before the World War was pro-Ally ” or that “ American
economic prosperity depended upon the maintenance of our trade
with the Allies ’ V Professor Seymour insists that both the occa
sion and the cause o f American entry into the war was the sub
marine controversy.2 To arrive at this conclusion, he emphasizes
the dominating position which President Wilson occupied in
directing American policy, his aloofness from his pro-Ally ad
visors— House, Lansing, Page— his aloofness from general
opinion, and particularly his aloofness from the influence of bank
ers and traders who were profiting by financial and economic rela
tions with the Allies.
He then recounts, from a thorough examination of official docu
ments and memoirs, the course of the diplomatic controversy with
11 P. 270.

12 C. V.
12 C. V III.

1*C. IX.
* Professor of Law, Harvard University Law School.
i P .3 .
2 P. 25.
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the Allies and the Central Powers, emphasizing the difference
which President Wilson early perceived between the Allied attack
upon reparable property interests and the Central Powers’ attack
upon irreparable human interests.3
Most readers will be impressed by the skill with which the
author has marshalled historical material to support his point,
but some may ask, “ What of it? ” Does the historian’s conclusion
that in this particular war the submarines brought us in, help the
legislator to devise a program to keep us out o f the next war?
Historical materials must always be generalized before they can
serve for legislation. The United States will not again be con
fronted by a situation dominated by the personality of Woodrow
Wilson, by the novelty of the submarine as an instrument of com
mercial blockade, or by the precise alignment of European belli
gerents which developed in 1917. The legislator must distinguish
between the general and the particular elements of this historical
situation, because it is only the former that can serve him. How
typical was Wilson of American presidents? Was Wilson as aloof
as he thought he was from the gusts of popular opinion or from
the attitudes o f leaders, particularly those near him? Why did
the distinction between the Allies’ crimes against property and
the Central Powers’ crimes against humanity loom so large to
him? Why did Germany insist upon using the submarine, and
was her behavior in this instance typical of belligerents who lose
control of the sea? Is it typical for belligerents to risk neutral
intervention rather than sacrifice an immediately efficient mili
tary instrument against the enemy? Might the submarine contro
versy have been compromised earlier by a different American
policy? Particularly, might the compromise between armed mer
chantmen and submarines, proposed in January, 1916, have been
accepted if Lansing had been more adroit in his diplomacy?
Would this compromise if accepted have prevented submarine
warfare against unarmed merchantmen?
Professor Seymour does not attempt to answer these questions,
except by implication in his conclusion, “ that problems of neu
trality, under modern conditions, are so complex that there
is no practicable method of assurance against implication in
another war once it has started. . . . Instead of seeking an isola
tion that cannot be attained, we must emphasize the community
of interest which America has with the rest o f the world in the
maintenance of peace.” 4
3
4

P. 11.
Pp. 177-179.
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The book is an excellent antidote to Walter Millis’ vigorous
expression o f an emotional reaction in The Road to War and from
the Nye Committee’s half-baked generalizations about the influ
ence of bankers and traders. Most serious students o f the sub
ject will agree with Professor Seymour’s practical conclusion.
The book, however, is only a first step toward an analysis of the
total process by which America entered the War adequate to
buttress those conclusions. In order to carry conviction to laymen
and Congressmen that more complete analysis, based not only
upon the World War but also upon our experience on other oc
casions when we have been neutral, is desirable. For that, the
work of the historian must be supplemented by the work of the
economist, the political scientist, the psychologist, and the
sociologist.
Q u in c y W r ig h t *

CRIM INOLOG Y— by Fred E. Haynes. Second Edition. McGraw-Hill Book
Company, Inc., New York, 1935. Pp. xi, 497.

This book is a revision of Prbfessor Haynes’ general text in
Criminology, first published in 1930. Its sixteen chapters deal in
order with Social Responsibility for Crime, The Scientific Study
of the Criminal, The Individual Delinquent, Types of Criminals,
The Police, Criminal Law and Procedure, Juvenile Offenders,
The Evolution o f Penology, The Jail System, Prisons in the
United States (two parts), Reformatories, Inmate Participation
in Prison Administration, Prison Labor, Parole and Release from
Prison, Probation, and Prevention. Of these the second part of
the chapter on Prisons in the United States is entirely new and
deals with the reorganization of the Federal Bureau of Prisons,
the modernization of the federal penal system, and briefly with
some changes in the prison systems of New Jersey, Massachu
setts, and New York. Possibly the other most important additions
are those dealing with crimino-biological study in Europe, classi
fication systems, police systems, modern methods of crime detec
tion, child offenders, prison labor under depression conditions,
and prediction methods applied to parole and probation.
Professor Haynes has here assembled a helpful array of data
about the sociology of crime and its treatment. His approach is
essentially descriptive rather than analytical and as a result stu
dents who first approach the subject through this book may at
times yearn for the stimulus of Professor Haynes’ own critical
Professor of International Relations, The University of Chicago.
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comments upon the more important studies which he reports.
Readers could better evaluate such researches as those of the
Massachusetts Commission on Probation,1 o f Dr. Beard,2 and of
the Gluecks,3 if reasonably adequate information were given as to
the methods used by these investigators. For example, Professor
Haynes sets the survey made in Judge Eastman’s court against
the contrary findings of the Gluecks’ Boston study without critical
comment, but it is doubtful that these studies are of equal relia
bility. Incidentally, in view of the challenging nature o f the
Gluecks’ conclusions and the storm of controversy that they
aroused over a major problem in the treatment of offenders Pro
fessor Haynes would have been justified in devoting more than a
page to it.
At times Professor Haynes is unduly modest and relies upon
the readily accessible opinions of others 4 in matters upon which
he has as much information at his disposal as those whom he
quotes. Ettinger’s “ careful consideration of all available data ”
for example, is far from careful, and his conclusions are not one
whit more reliable than those Professor Haynes might have
drawn from his own summary of studies on the costs of crime.
There are some spots where Professor Haynes accepts the con
ventional and more or less obvious facts or viewpoints to the ne
glect of more significant materials lying just beyond the tip of his
pen. This is true of his treatment of Lombroso, o f his implication
that the limitation of the sentencing power o f the courts origi
nated with Alfred Smith, of preventive policemen, the Gluecks’
study of one thousand juvenile delinquents, of capital punish
ment, the costs of crime, and the prevention of crime. Excellent
chapters are those on Prison Labor and Inmate Participation in
Self-Government. The lawyer is not apt to be intrigued by the
discussion of Criminal Law and Procedure but he might read the
chapter on Juvenile Offenders with profit. One misses an ade
quate discussion of causation in relation to criminal behavior and
the twenty-four pages devoted to Crime Prevention are a bit
disappointing.
As a whole the book is safe, neutral, but not greatly stimulating
to thought; it assembles a considerable array of data but often
fails to include the means by which the uninitiated might judge
the extent to which they are trustworthy; its literary style is
1 P. 436.
2 P. 439.
2 P. 204.
4 See pp. 19, 20, 184, 205, 468.
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matter-of-fact but commendably free from jargon or flourish.
This reviewer would characterize Haynes’ Criminology as a good
book that falls a little short of being an excellent one.
A l b e r t M o r r is *

A

H IST O R Y OF T H E L E G A L IN C O RPO R ATIO N OF CATH OLIC
CHURCH PR O PE R T Y IN T H E U N IT E D S T A T E S , (1784-1932)— by
Rev. Patrick J. Dignan. P. J. Kenedy & Sons, New York, 1935. Pp. vi,
289.

Father Dignan has given us a comprehensive survey o f the his
torical development of the laws of the several states affecting the
legal status of Catholic Church property. Legislation in this
country prescribing the legal status of Church property has been
predominantly Protestant in character and historical background,
and for the most part unsuited to the discipline of the Catholic
Church. These pages trace the course of the struggle to fashion,
within the inadequate framework of these laws, workable legal
tools for the administration of the temporalities of the Church.
The story o f this struggle, which might in other hands have
been a dry recital of dates, statutes, and cases, is, as here set
down, a living legal drama of absorbing interest which should
have a wide appeal to lawyer and layman alike.
No general incorporation laws were available to the Church
for the preservation o f its property during the Colonial period.
At this time, the Church in most of the Colonies was under rigid
proscription and even where Catholics were permitted to practice
their religion, there existed illiberal statutory restrictions upon
the tenure of Church property. Thus, Father Peter Atwood was
compelled to give the following instructions with respect to the
Maryland estates o f the Jesuit Order:
“ There are at present [January 20, 1726-7], four Residences belong
ing to some one or more of the Society, in the Province of Maryland.
Each tract was purchased for a valuable consideration, either of my
Lord, or of some other holding under him, and descends by conveyance
or will; for all other right of succession or inheritance in common we
are deprived of by the Statute Mortmain. Hence it is very advisable
that each possessor have always a will by him, whereby he bequeaths
all his estate, both real and personal, to N. N. and his heirs for ever;
and, in case of his (viz. N. N .) dying first, to [another] N. N. and his
heirs for ever; and so name two or three of ours, lest possibly our land
become escheat, either for want of such will, or by the devisee’s dying
before the devisor. But care must be had least the unskilful wording of
* Professor of Sociology, Boston University; author, Criminology (1934).
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the will would make it amount to an entail; for then it would be equally
dangerous to leave our lands to many, one after another, as to leave
them to one alone.” 1

The first general incorporation law available to the Church was
enacted in New York April 6, 1784, and provided that the male
persons of full age of any congregation, statedly worshipping
with such congregation, might by a majority “ elect, nominate
and appoint any Number of discreet and prudent Persons of their
Church, Congregation or Society, not less than three or exceeding
nine in Number as Trustees, to take the charge of the Estate and
Property belonging to their respective Churches, Congregations
or religious Societies, and to transact all Affairs relative to the
Temporalities o f their respective Churches, Congregations or
Societies ” .23
4
Trustees so elected were vested with the property of the Con
gregation, “ to the sole and only proper Use and Benefit of them
the said Trustees and their Successors for ever, in as full, firm
and ample a Manner in the Law, as if the said Trustees had
been legally incorporated ” .s In addition, the trustees were given
“ . . . the sole Disposition and ordering o f all Payments of the
Monies belonging to the said Church, Congregation or Society.
.” 4
Pennsylvania followed suit with a similar statute in 1791, as
did New Jersey in 1793, and Maryland in 1803. None of these
early statutes was well suited to the discipline of the Church.
“ [They] resulted from the necessity of providing trustees in whom
might be vested the title to property and were enacted at a time of low
religious activity and of bare toleration of many religious bodies by
the leaders of the people in legislation. . . . The prevailing policy in
legislation during the first third of the present [nineteenth] century
seemed based on the idea that the civil power should treat all the re
ligious organizations alike by doing as little as possible for any of them,
and forcing all to conform to one procedure. . . . ” 5

As the author points out,
“ This was particularly unfortunate from the Catholic point of view.
For in the Catholic Church all jurisdiction and rights flow from above

1 P. 38, quoted from H ughes , H istory of
A merica , Documents, I, Part I, 211.
2 P. 53, quoted from L aw s of the S tate

the

S ociety

of

J esus

in

N orth

of N ew Y ork , edited by Samuel
Jones and Richard Varick (New York, 1789), I, 104-109.
3 Ibid.
4 Ibid.
5 Pp. 50-51 quoted from Bayles, George J., “ American Ecclesiology,”
Annual Report of the American Historical Association, 1900 (Washington,
1901), I, 136.
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downwards. Thus a Catholic parish derives its rights not from the lay
members who compose it, but from the fact that it is an integral part
of the Universal Church.” 6

Under the aegis of such statutes the Church struggled with its
special problems for more than seventy years. Indeed, their
remnants are visible in less progressive jurisdictions even today.
The “ trustee ” system which these statutes fostered was indif
ferently successful, even at best, and then only in those states in
which the canonical limitations upon lay trustees could be made
legally effective by appropriate by-law provisions.7 Not infre
quently, however, these trustees either through mistaken zealous
ness or apostasy, attempted, by exercising their legal control, to
dictate to their pastors and bishops in matters over which thelatter by canonical law had complete jurisdiction. Such attempts
occasionally resulted in open schisms whose dismal histories are
traced upon these pages. Enough of the case history of this period
is given to demonstrate that the trustee system was at best an
imperfect one, although the only practical alternative then exist
ing, viz., fee simple tenure, presented its own vexing problems.
From time to time and by special enactment, some of the states
constituted individual bishops as corporation soles. However, this
device in addition to the legal perplexities which it sometimes
raises, has seemed somewhat undesirable for reasons of public
policy. Of the corporation sole method of tenure the author says
that it is less desirable than other methods because:
“ The Church wishes to shelter bishops from the possible suspicion of
arbitrary management of Church funds or property.” 8

It was not until 1863 that an incorporation act addressing itself
to the special problems of the Catholic Church was conceived and
fashioned. Here again, the State of New York took the lead and
in that year enacted a statute sponsored by Archbishop Hughes
and drafted by Charles O’Conor, which as the author says:
“ has remained substantially unchanged, and represents the most per
fect type of incorporation which had been yet evolved in the United
States.” 9

This act provided that any Roman Catholic church or congrega
tion could incorporate by filing a certificate subscribed by the
archbishop or bishop of the diocese, the vicar general o f the
9 P. 51.
7 See pp. 263-264.
8 P. 267.
9 P. 207.
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diocese, the pastor o f the Church, and two laymen selected by
them, and that thereupon the church or congregation should be
a body corporate o f which the subscribers to the certificate were
the trustees. Thus, control of the temporalities of each parish was
for the first time vested by law in the hierarchy. A later amend
ment to this act provided that the sanction of the archbishop or
bishop o f the diocese was necessary to validate any act or pro
ceeding of the trustees of such incorporated church.
This statute has withstood the test of time and has been model
for similar enactments throughout the country. Indeed, the
Sacred Congregation of the Council on July 29, 191110 listing the
various available methods of tenure in the order of their desira
bility decreed:
“ O f the methods which now exist in the United States for possessing
and administering the possession of the Church, that is to be preferred,
which is popularly called the Parish Corporation, with, however, those
conditions and precautions which are in use in the State of New York.
This method, therefore, Bishops will take care immediately to introduce,
if the civil law allows, for the temporal possessions in their dioceses.
But if the law does not allow it, they should efficaciously represent to the
civil authorities that it be conceded as soon as possible.” 11

The next method of tenure in the order of preference was
decreed to be the corporation sole under which, however, the
bishop was admonished to proceed:
“ after having heard those concerned and the diocesan consultors, and
in matters of greater moment with their consent, the conscience of the
Bishop himself being bound in this matter.” 12

The Sacred Congregation further decreed that: “ The method
which is called in Fee Simple is totally to be abolished.” 13
A decent regard for the limitations of a review forbids touch
ing upon many of the problems of special interest to lawyers
which Father Dignan has developed. His analysis 14 of the canoni
cal conception of the juristic personality of the Church and of the
parish as a persona moralis non-collegialis and the difficulties
attendant upon integrating those conceptions into our AngloAmerican jurisprudence is particularly scholarly and well
documented.
Perhaps on the whole, more problems are suggested than are
answered. One wonders what Chief Justice Taney’s answers
10 P. 240.
11 Ibid.
Ibid.
13 Ibid.
14 P. 46 et seq.
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were to the formidable array of questions proposed to him by
Bishop England with respect to the special problems in Florida
occasioned by the former sovereignty of the King of Spain. But
the author cannot fairly be censured for not doing what he has
not purported to do.
The book contains a wealth o f citation to statute and case law
and the author will merit the gratitude of every explorer in the
field for painstakingly searching out valuable materials which
otherwise might have remained interred forever in diocesan
archives. It will prove an invaluable addition not only to the
working library of those dealing with ecclesiastical problems, but
also to the general library of every legal historian and educated
layman.
M o r g a n J. O ’ B r i e n *

B Y PACIFIC M E A N S — by Manley 0 . Hudson. Yale University Press, New
Haven, 1935. Pp. vi, 200.

This is an illuminating, timely, and courageous examination
of the agencies which are available fo r the pacific settlement of
international disputes, exclusive o f the normal means of negotia
tion. The theme is, more specifically, the implementation of A r
ticle 2 o f the Treaty fo r the Renunciation of War, concluded at
Paris, August 27, 1928, by which nine of the more important
Powers agreed “ that the settlement or solution of all disputes or
conflicts of whatever nature or o f whatever origin they may be,
which may arise among them, shall never be sought except by
pacific means.” The discussion of this theme comprises four
topics: namely, the pre-war system o f pacific settlement of inter
national disputes; the collective system created by the Covenant
of the League of Nations; the Permanent Court o f International
Justice; and the recent treaty developments since 1920.
Under the first topic, in substance, an evaluation of the system
of pacific settlement provided by the Hague Peace Conferences of
1899 and 1907 suggests that the primary significance of this sys
tem was that it codified preexisting law as to methods o f dealing
with inter-state disputes and systematized the procedure of inter
national arbitration. Despite the usefulness especially o f the
Permanent Court o f Arbitration which the Conference o f 1899
brought into being, which the author adequately appreciates, it
* Member of the New York Bar; former Judge, The Supreme Court of
New York (1887-1906); sometime Corporation Counsel for the City of New
York.
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is made clear by the exposition that the pre-war system of pacific
settlement was deficient both in that the agencies o f mediation,
good offices, commissions of inquiry, and arbitration, which it
included, were occasional and impermanent in nature and also in
that it did not involve a definite obligation to arbitrate. In any
event, the weakness of the system was made evident in the crisis
of 1914.
It is supererogatory in this connection to attempt to review
the lucid and compact exposition of the collective system estab
lished by the Covenant of the League of Nations, in which, as the
author notes, “ more attention is given to the proscription of war
than to the settlement of disputes.” 1 Suffice it to say that the
agencies and the obligations created by the Covenant were directly
intended to remedy the defects in the pre-war system. In his
judicious review o f the operation of the League agencies, the
author indicates that,—
“ The strength of the Covenant consists primarily in the viability of
the institutions which it creates. Unlike the Hague Conventions, it is
not confined to an outline of methods to be followed by the parties to a
dispute in adopting ad hoc measures for seeking a settlement. Unlike the
Briand-Kellogg Pact, it does not stop with a declaration of purpose and
the formulation of a general obligation to effectuate that purpose. Insti
tutions have a great way of clustering loyalties around themselves, and
I am so confident of their usefulness over a long period of time that I am
more interested in keeping alive the Assembly and the Council of the
League of Nations than in the success of these agencies in dealing with
the particular problems which are now coming before them.” 2

This is a point which is properly emphasized. The collective
system of the League, implemented by permanent, independent
agencies and incorporating recognition of an obligation to resort
to pacific means of settlement of any disputes likely to lead to a
rupture before recourse to force involves the acceptance of a point
o f view so far in advance of the pre-war system as to constitute,
in the author’s words, “ the highwater mark in the history o f ef
forts to provide for the pacific settlement of international
disputes.” 3
The third topic to which attention is given is the Permanent
Court of International Justice. Herein is an admirable, though
necessarily succinct, portrayal of the organization, the jurisdic
tion and the activities o f this institution, which forms “ an es
sential part of the group of institutions upon which the success
1 P. 25.
2 P. 23.
2 P. 20.
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of the League method of pacific settlement depend.” 4 In this
connection, as an indication of the position of the tribunal, it is
somewhat suggestively remarked that,—
“ Sixty-one nations of the world— the forty-seven Members of the
League of Nations which are parties to the 1920 Protocol of Signature,
Brazil and Japan which are also parties, and twelve Members of the
League not parties— are now maintaining the Court. Forty-two of these
nations have given the Court the obligatory jurisdiction provided for
in the ‘ optional clause ’ annexed to the Protocol of Signature. Of the
seventy-two nations of the world, only Costa Rica, Egypt, Saudi Arabia,
the United States, and a few diminutive States like Iceland and
Liechtenstein, do not share in the support of the Court; and to none of
these States are its doors closed, if they should come seeking aid in
handling their disputes.” 5

The fourth and final section deals briefly with questions that
are of special interest from the point of view of the existing
foreign policy of this country,— namely, those arising in connec
tion with the effort by treaty to expand the area of pacific settle
ment of international disputes during the past fifteen years. The
discussion reports the intensive activity which has gone, during
this period, into the general overhauling of the pre-war arbitra
tion treaties, into securing greater uniformity in their provisions,
and, particularly, into the extension o f their scope. Perhaps the
most instructive aspect of this discussion is the comparison of the
current arbitration treaties of the United States with the styles
that are developing elsewhere, some o f them indeed being very
near to all-inclusive, unconditional arrangements in advance for
the orderly settlement of disputes. On the basis of this compari
son, the author concludes “ that while the American treaties may
serve as encouragement to peaceful settlement, may therefore
enable politicians to withstand popular insistence, they do not
constitute in any sense effective arrangements for obligatory
settlement without resort to arms.” 6
As the previous remarks have served to indicate, this work is,
in general, a most useful survey of the present agencies for the
pacific settlement of international disputes, an account which is
adapted, and deserves, to be widely read by those interested in
foreign affairs. Its usefulness is enhanced by the incorporation,
in appendices, of the chief multi-partite instruments providing
for the settlement o f international disputes by arbitration or other
peaceful means, from the Hague Convention of 1907 to the Saave-*
* P. 47.
s P. 48.
8 P. 80.
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dra-Lamas Treaty of 1933, each edited with a list of the parties
thereto (as of April 1, 1935), and, in the case of the Covenant of
the League of Nations, of the amendments.
H e s s e l E . Y n t e m a .*

CRIME A N D T H E S T A T E POLICE— by August Vollmer and Alfred E.
Parker. University of California Press, Berkeley, California, 1935.
Pp. ii, 226.

This monograph is rather difficult to evaluate because it seems
to move in at least two directions. In its style and in the develop
ment and organization of its material it is distinctly a popular
presentation, and with this in mind the authors have broken up
their description and comparison with a number o f well chosen
incidents from the experience of the state police agencies of which
they write. On the other hand it attempts to appeal to the pro
fessional reader who seeks a comparative compilation of informa
tion on these agencies. There is consequently much detail which
the ordinary reader will be inclined, to skip but on the whole he
will find the book interesting.
The professional reader will find, however, that from his point
of view the attempt to combine popular appeal with an exhaustive
description and comparison of state police units has not been suc
cessful. The book is not well organized. It is repetitious and dis
cursive. The facts are presented without any incisive analysis
whatever. The general pattern of organization has been to as
sign a general phase of police administration to each chapter—
selection, training, equipment, accomplishment, etc. In each chap
ter the work of each police unit is described, one after another.
The facts presented would justify extensive conclusions with
respect to the details of administration. To some extent evalua
tions of these matters are rather incidentally sprinkled through
out the discussion and those which do appear have not been tied
together and are not given the prominence and the emphasis
which they deserve. In describing the procedures of the various
state police agencies throughout the United States and the world,
it has probably been the intention to select and present the best
now in use, but the impression which the book gives is that no
state police force ever does anything wrong. A more critical
analysis together with adequate summaries of the practices which
are approved would have helped greatly on this problem.*
* Professor of Law, University of Michigan Law School.
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The volume is not in any sense a manual for the heads of state
police departments because it does not give specific, step-by-step
procedures and practices to be followed. It will be useful to such
men for the comparative detail which is given but it does not
nearly equal the possibilities of the material in this respect.
The major object o f the book seems to be to prove that every
state ought to have a state police force— a conclusion which bobs
up very abruptly at frequent intervals throughout. To this end
the authors describe and criticise the defects of the traditional
forms of police organization, and do so altogether adequately to
show that something ought to be done to reorganize the present
machinery. The analysis of possibilities o f solution, however,
is most incomplete. It is dogmatically assumed that “ the ideal
to be sought is a single State Police force and complete elimina
tion of village, town, municipal, county, and all miscellaneous
state police forces ” .1 This may be the solution. If administrative
efficiency is the sole criterion, as the authors seem to assume,
there can be little doubt, but the fact is that other considerations
enter and require analysis in any thorough discussion of the
policy proposed.
The authors assume, for example, that municipal police forces
are generally corrupt, that state forces are not, and that there
fore the thing to do is to transfer the entire function to the
state. To a certain degree this view may be justified, but it ig
nores the fact that the best job of public administration now being
done in the United States is found in our council-manager cities.
It overlooks the fact that state administration throughout the
United States is highly political in character and is decidedly in
ferior to the average city administration. It overlooks the sug
gestion sometimes made that the present state police forces have
not been subjected to the terrific pressures and temptations which
beset the average municipal police department— pressures which
will descend in full force whenever the entire function is trans
ferred to the state agency.
There is no intention here to evaluate these arguments. They
are mentioned simply to emphasize the point that an adequate
analysis of the problem requires that at least they must be con
sidered even if only to be refuted. There is no suggestion in this
book that such viewpoints even exist.
Special attention should be called to the efforts of the authors
to show the variety o f specialized police agencies which now exist
in every state government. The importance of the work o f these
i P.

208.
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units and the need for consolidation has not been stressed in
discussions of the problems of police organization. Further, the
chapter on morale is of special interest.
There is no doubt that in addition to these items the book con
tains innumerable recommendations and observations which are
set down in the midst of the pertinent facts and which are of
great importance because of the experience and authority of the
authors, but to compile these recommendations into a detailed
program will require more patience than most readers are will
ing to give. As a result the book’s greatest value will probably
be as a popular discussion to focus attention on (1) the fact that
something drastic needs to be done about our law enforcement
organization and on (2) the fact that our experience with state
police agencies thus far has been most encouraging.
E arl

H.

D e L o n g .*

CASES A N D R E AD IN G S ON CO NTRACTS— by William H. Page. The
Bobbs-Merrill Company, Indianapolis, Indiana, 1935. Pp. xix, 1224.

Since 1930 new editions of Williston’s, Corbin’s, Costigan’s
and Keener’s casebooks on Contracts have been published. Each
o f these is an excellent piece o f work and each has a goodly
number of votaries. Undaunted, however, by such rivals new
casebooks are constantly appearing. In 1931 Grismore offered a
new selection, patterned along traditional lines, and in 1934
Havighurst published his casebook, a.work which not only offers
a well balanced selection of cases but fits them into a setting at
once unorthodox and challenging. The latest addition to the group
is the recently published Cases and Readings *1 of Professor Page.
Professor Page’s work follows the traditional pattern with
variations as to detail only. The arrangement is only slightly
unorthodox and calls for little comment here, particularly as
each instructor knows best how he can develop the subject and
can easily transpose chapters and sections to fit his needs. The
* Instructor in the Department of Political Science, Northwestern Uni
versity.
1 There is a modern tendency, which this reviewer applauds, of comple
menting cases either with “ readings ” (witness, Dickenson, Cases & Read
ings on the L aw of N ations [1929] or with editorial notes (witness,
Stason, Cases on Municipal Corporations [1935], Corbin, Cases on
Contracts [1933], Professor Page’s work is described on the title page as
Cases and Readings on the Law of Contracts. It is disappointing to find
there are no “ readings ” unless excerpts from opinions can be so described.
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insertion of a chapter on fraud and mistake immediately after
Offer and Acceptance and one on Subject Matter (covering Il
legal Agreements) immediately after Consideration are perhaps
the most marked departures from the usual order. This seems
to follow a plan which treats first most questions dealing with
the formation of contracts and might logically call for early dis
cussions o f Joint Contracts and Third Party Beneficiaries. How
ever these are postponed for later discussion, along with Assign
ments, a not unusual procedure. A concluding chapter on Dam
ages follows a modern tendency to give the students Hadley v.
Baxendale 2 in the Contracts course as they are no longer apt to
get it elsewhere. There is no treatment of Specific Performance
and Restitution as in Corbin’s casebook nor any reference to
Quasi Contracts 3 as in Havighurst’s. However the scope of the
work is enlarged in other directions, including an up-to-the-minute treatment of Performance, Payment and Tender 4 and an ex
tended treatment of the Statute of Frauds.5 In all there are some
675 cases, a number which exceeds the body o f Corbin’s casebook
by over 150 and Costigan’s by over 250. The footnotes, however,
are neither as comprehensive nor as helpful as in these works.
Two other mechanical features should be noted in passing.
There is no index,5a an omission which may not trouble the stu
dent but which is certain to inconvenience the instructor or other
person using the work as a lead to recent cases. This is particu
larly regrettable as Professor Page has obviously gone to great
pains to present recent case material. A less mechanical and more
serious defect lies in the inadequate handling of the Restatements.
In parts of the work, notably in those treating offer and accep
2 9 Exch. 341, 156 Eng. Reprint 145 (1854).

3 It is generally thought that quasi contracts should be left for courses
on Equity. However, it may be worth while for casebooks on Contracts
to refer to quasi contractual remedies either in the body of the work or in
footnotes. Wherever possible casebooks should help to eliminate the tendency
towards cubby-holing legal education into rigid courses. Synthetic “ orienta
tion ” courses are apt to be too superficial to come to grips with the real
need. The need is to suggest all the alternatives which a given set of facts
offers to a practising lawyer.
4 One of the famous gold clause cases is included in this chapter. Norman
v. Baltimore & O. R. Co., 294 U. S. 240 (1935).
5 The chapter on the Statute of Frauds covers 120 pages. Following a
modern tendency that would surprise earlier editors of casebooks Professor
Page breaks up most of his chapters into many subheads. Thus the chapter
on consideration, which covers 144 pages, is divided into 10 Sections.
5a Subsequent to the writing of the above, a representative of the publishers
has advised that indexes are to be supplied for future copies.
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tance, the Restatements are cited quite liberally; in other parts
they are totally ignored.6 This may reflect a tendency to treat that
experiment with considerable doubt, but despite current misgiv
ings it is certain the Restatements will be a focal point fo r discus
sion for some time to come and a gradual extension of their use
by courts and lawyers may be expected. Necessarily their use as
a teaching instrument varies with the instructor but in any event
it helps to have appropriate citations available for use.
Two features characterize Professor Page’s selection o f cases,
first, a rather remarkable geographical spread and second, a
decided preference fo r modern cases. In most casebooks on Con
tracts, England and the East, particularly, New York and Massa
chusetts, have born a major share of the burden. In contrast
with this Professor Page distributes his cases roughly as fol
lows: England, 20%, the Northeast, 25%, the South, 20%, the
Midwest, 20%, the Far West, 9% and Federal cases, 6%. The rela
tively high proportion o f modern cases is indicated by the fact
that over 50% have been decided since 1920 and the m ajority of
these since 1930. Necessarily with such a selection many old
favorites have either been discarded altogether or demoted to
footnotes.
The growing tendency to stress modern cases and to select them
with a view to geographical spread can easily be made a fetish.
Essentially the problem is one of balance and calls for a high
degree of editorial wisdom and discretion. In exercising this
discretion a zeal for recent cases tends to blur two essentials in
all intellectual disciplines, first, the need for putting the student
in direct touch with the best thought on the subject and second,
the need for preserving a sense of historical perspective. The
best thought on the subject is no respecter o f time or place and
historical perspective is not gained by displacing foundation
cases. Properly the older case should be displaced only if the
newer case is a better one. Conceivably it may be a better one
for a number of reasons but among them time is not necessarily
of the essence. It is when the older case has become truly archaic
that it should be summarily dismissed. Professor Page retains
a large number of leading cases and in some of his treatment,
notably in his cases on assignments, he preserves the historical
thread. However his canon of selection may well cause misgiv-8
8 As one instance, there is apparently no reference to the much discussed
Section 90 other than that contained in Learned Hand’s opinion in James
Baird Co. v. Gimbel Bros., 64 Fed. (2d) 344 (C. C. A. 2d, 1933), cited
page 236.
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ings. Thus he declares his insistence on recent cases has caused
the elimination of older cases “ in which principles were formu
lated, the substantial basis for which has not been challenged suc
cessfully . . . ” 78
0 This canon is apt to make a virtue of newness.8
*1
Fortunately Professor Page does not push it to extremes.
H a r d y C . D i l l a r d .*

CASES A N D M A T E R IA L S ON T H E L A W OF F U T U R E IN T E R E S T S —
by W . Barton Leach. The Foundation Press, Inc., Chicago, 1935.
Pp. xxiv, 1025.

During a period of about forty-five years American law stu
dents have had four principal case books on the subject of Future
Interests: Gray (1st ed., 1888-92), Kales (1917), Powell (1928),
and Leach (1935). In an attempt to appraise the latest, it has
seemed desirable to notice in detail an aspect of the composition
of its predecessors. The appended summary reveals for certain
periods a comparison of the text cases used by the authors.1 The
7 P. iii. The full quotation follows: “ By preference, the most recent cases
have been taken, with some older cases'if better adapted to the study of the
particular problem, and a few early cases, especially those in which the views
of the courts have created difficulties for later generations of judges. This
has resulted in the necessary elimination of a number of old and familiar
cases, in which principles were formulated, the substantial basis of which
has not been challenged successfully and only the question of their extent
and limitation has troubled the courts (sic.).”
8 It would eliminate Marbury v. Madison, 1 Cranch 137 (1803) and
McCulloch v. Maryland, 4 Wheat. 316 (1819) from Constitutional Law
casebooks. Significant omissions in the present casebook include, among
others, the omission of either Hochster v. De La Tour, 2 E. & B. 678, 118 Eng.
Reprint 922 (1852) or Roehm v. Horst, 178 U. S. 1 (1900) and of either
Shadwell v. Shadwell, 9 C. B. N. S. 159, 142 Eng. Reprint 62 (1860) or
De Cicco v. Shweizer, 221 N. Y . 431, 117 N. E. 807 (1917).
* Associate Professor of Law, University of Virginia Department of Law.
1 Cases
1800

1800-1850

Gray (1908) (2d ed.) .

P r io r to

96 Eng.

93 (83 Eng.,
10 Am .)

Kales (19 1 7)

91

...............

1851-1899

106 (85 Eng.,
19 Am.,

Eng. 85 (75 Eng., 143 (06 Eng.,
10 Am .)
47 Am .)

1900-190S

11 (10 Eng.,
1 Am.)
39 (11 Eng..
28 Am .)
1900-1920

Powell (19 2 8)

............

26 Eng. 19 (13 Eng., 67 (23 Eng.,
6 Am .)
44 Am .)

59 (2 Eng.,
57 Am .)

L each (1 9 3 5 )

...............

30 Eng. 26 (24 Eng., 83 (40 Eng.,
2 Am .)
43 A m .)

54 (9 Eng.,
45 Am .)

1900-1920

1921-1928

42 (2 Eng.,
40 Am.)
1921-1935

54 (7 Eng.,
47 Am .)

The term “ text cases ” is confined to those so considered by the reviewer.
The designation English includes the Irish decisions.
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number of earlier English cases in Gray and Kales is in striking
contrast to the inclusions of Powell and Leach. Gray all but
neglected the field of American law, whereas Kales’ selections
beginning with the latter half of the nineteenth century stamp
him as a pioneer in the American law of Future Interests. Powell
cut to the bone on the English cases, while Leach strikes a happy
medium. Both authors include a large proportion of recent cases.
The case books of Gray and Kales dominated the field of teach
ing materials in the subject for nearly forty years. By compari
son with Powell and Leach these earlier works are largely con
cerned with formal analysis in a historical setting. It might be
said that not until 1928 did law students in this Country have
generally available an Americanized case book in Future Inter
ests, and one concerned with the elucidation of modern statutory
development and rationalization of principle. Such a situation
must inevitably have had its effect upon the law and the pro
fession. Interest in and knowledge of the subject have not been
general. One contributing cause probably is the fact that law
students relish those courses presenting the problems of the hour,
and are loath to dig out formal rules as embalmed in English
family settlements made centuries ago. Thus it .is that Future
Interests has tended to become a highly restricted specialty.
Historical foundation is absolutely necessary if one would
understand the lingering birthmarks of the several types of future
interests. However, a balanced combination of the modern and
the remote is essential to a well constructed case book in the
subject. This Leach seems to have achieved. He lays bare princi
pal archaisms of the subject amid sufficient background fo r the
student who has had an appropriate introductory course in real
property; and he includes enough of present-day, statutory, text
and case material to indicate important trends and developments.
Considering the local aspect of real property law, statutory ma
terial might have been more extensive. Appropriate selections
from the stimulating findings and recommendations of the Ameri
can Law Institute’s Restatement of Property find a place in the
volume. The text cases in the book number 247, of which 110 are
English. Most of the “ famous landmarks ” in the field are here,
and 123 of the cases comprising the volume are tested cases that
have done previous text service in one or more of the case books
of Gray, Kales, and Powell.2 Of the remaining 124, 90 are en
tirely new, not having appeared even in the footnotes of the other
books. A total of 30 American jurisdictions are represented by
2 Twenty-four are found in Gray, Kales, and Powell; 37, Gray, K ales; 26,
Kales; 22, Powell; 8, Kales, Powell; 4, Gray; 2, Gray, Powell.
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one or more cases. Massachusetts leads with 27, followed by New
York with 21 and Illinois with 15.
The book should prove a highly usable teaching tool. The di
vision of topics and arrangement o f the cases seem skillfully done.
A very useful feature is the preliminary indication of the prob
lems of each subdivision. By such means the student is afforded
some needed charts and moorings. The device seems a sound via
media between spoon feeding and permitting the student to
flounder about unoriented. The inclusion of a glossary is also an
idea of merit. The number and variety of problem cases should
stimulate adequate probing of the rule involved, and rectify any
tendency to thinness. The work is well edited with sufficient cita
tion to authoritative and provocative reference material. In aside
remarks in footnotes, and in other ways, the author displays great
ability to capitalize the human side of the cases, which should
increase student interest. It is a smart case book.
The average lawyer in the average town is one who needs law
school tuition in Future Interests. No will or trust deed of any
complexity can be drawn without involving the subject; certainly
some links in many chains of real estate title involve a future
interest. This book is a masterly treatment from the draughts
man’ s point of view; but, relatively,1it neglects the advocate.
Most excellent are the materials on creation and construction, but
the remedial aspects o f future interests seem inadequately
treated. Virtual representation is discussed in a note, while
partition and protection as such are omitted, with the exception
of protection in the case of chattels personal. The profound
Maitland in tracing out the rise of property interests gauges the
substantiality thereof in terms of remedy; and logically, that
attitude seems just as valid and necessary today. The author
could have followed the lead of Powell in this respect, rather than
by taking the space for a reversion to Kales with a consequent
tacking on of materials concerning restraints on alienation,
which might be treated as well in other courses.3 However, tastes
are legion, and it might be well argued that remedies should be
considered in equity and procedure courses; and some there be
who might even urge that the binding of Future Interests books
be done in bright red as a warning o f the pitfalls for the unwary.
B r y a n B o l ic h .*
3 Gray’s volume 5 treats of future interests, while the cases on illegal
restraints occur at the beginning of volume 6. For purposes of comparison
such cases in Gray’s volume 6 are included in note 1, supra. Half of the
American text cases in Gray concern illegal restraints.
* Professor of Law, Duke University School of Law.
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CASES A N D M A T E R IA L S ON CR EDITORS’ RIG HTS— by John Hanna.
The Foundation Press, Inc., Chicago, 1935. Pp. xxiii, 1369.

Subsequent events have confirmed this reviewer’s appraisal
four years ago of the importance of John Hanna’s first edition of
Cases and Materials on Creditors' Rights.1 It was the forerunner
of several case books published between 1931 and 1933 2 which
recognized the necessity of enlarging the picture of insolvency
law presented to students in the law schools. The viewpoint
underlying Cases and Materials on Creditors' Rights coincided
with this reviewer’s opinion that the standard course in bank
ruptcy law should be expanded to include the background for a
critical appraisal of receivership and general assignments in
order to give the student a more realistic picture of insolvency
law in actual operation. Methods of presentation differed, but
the basic idea of extending the field of consideration was the
same.
In the meantime, a great many law schools have recognized
the merits in this broader approach to insolvency and have
adopted courses in accordance therewith. Recent legislative
changes also have been in accord with this tendency to extend the
field of study, because the 1933-35 amendments to the Bankruptcy
Act have enlarged the scope o f bankruptcy jurisdiction. In fact,
the changes wrought by these recent amendments have created
some new problems regarding methods of presentation, and
therefore call for a revaluation of those methods.
Hanna, in this second edition retains his original plan of treat
ing separately the three principal methods of insolvency ad
ministration. Everything except the bankruptcy materials is
assembled in Part I, and Part II devotes 762 pages exclusively to
bankruptcy.
Chapter I (o f Part I ), entitled Enforcement of Judgment,
remains virtually the same as in the first edition, except for the
inclusion of new note material on summary judgments, declara
tory judgments, and commercial arbitration; also the omission
from the second edition of certain notes on methods of execution
which a creditor may use in New York, New Jersey, and
Connecticut.
Chapter II, Fraudulent Conveyances, contains two valuable
cases on bulk sales legislation 3 which did not appear in the first
1 Book Review 17 Corn. L. Q. 718 (1932).

2 Sturges, Cases and Materials on the A dministration of Debtors,
E states (1 9 3 3 ); B illig and Carey, Cases on the A dministration of
I nsolvent E states (1932).
3 Klein v. Maravelas, 219 N. Y . 383, 114 N. E. 809 (1 9 1 6 ); Talty v.
Schoenholz, 323 111. 232, 154 N. E. 139 (1926).
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edition. Three cases4 have been dropped from the chapter.
Certain material on trust receipts also has been omitted in order,
as the editor explains, to “ avoid duplication between the Credi
tors’ Rights and the Security Materials ” .5 Two cases 6 have
been moved to the bankruptcy chapters.
Chapter III, General Assignments, contains no major changes.
One case 7 has been dropped. Chapter IV, Creditors’ Agreements,
also remains as before, with the addition of one new case.8
Chapter V, Receivership, likewise stands as before, except that
one case 9 has been moved forward from the chapters on bank
ruptcy and the leading case of Coriell v. Morris White, Inc.101has
been added.
Part II, devoted entirely to bankruptcy, falls into six chapters
introduced by the excellent historical summary of bankruptcy
legislation which appeared in the first edition. The arrangement
of material is the traditional one of the bankruptcy casebooks,
except for the inclusion in the text rather than in an appendix
of the Act of 1898, with all of the amendments enacted prior to
August 27, 1935. The revamped Frazier-Lemke amendment,
enacted too late for inclusion in the proper place in the book, is
set out in an appendix. The two recent Supreme Court cases
which may well prove landmarks in bankruptcy law are printed
in full— Louisville Joint Stock Land Bank v. Radford 11 and Con
tinental Illinois National Bank and Trust Co. v. C. R. I. and P.
Rivy; 12 also many other recent important Supreme Court de
cisions in the bankruptcy field. The reclamation cases have been
moved from the chapter on Assets of the Estate to the chapter
on Claims and Distribution. New material has been added on
preferences and, of course, on Sections 74, 75, and 77 B, including
4 Ephraim v. Kelleher, 4 Wash. 243, 29 Pac. 985 (1 8 9 2 ); Gilbert v. Peppers,
65 W . Va. 355, 64 S. E. 361 (1 9 0 9 ); Adkins v. Bynum, 109 Ala. 281, 19 So.
400 (1895).
8 P. 184.
6 Benedict v. Ratner, 268 U. S. 353, 45 Sup. Ct. 566 (1 9 2 5 ); Sexton v.
Kessler and Company, 225 U. S. 90, 32 Sup. Ct. 657 (1912).
U n re Gutwillig, 90 Fed. 475 (D. C. S. D. N. Y ., 1898).
*In re Plaza Music Co., Inc., 27 Am. B. R. (N . S.) 27 (D. C. S. D. N. Y .,
1934).
9 State ex rel. Rankin v. Yellowstone Valley Bank and Trust Co., 75 Mont.
43, 243 Pac. 813 (1925).
10 54 F. (2d) 255 (C. C. A . 2d, 1931) rev. 289 U. S. 426, 53 Sup. Ct. 678
(1933).
11 295 U. S. 555, 55 Sup. Ct. 854 (1935).
19 294 U. S. 648, 55 Sup. Ct. 595 (1935).
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an exhaustive bibliography on reorganization. As he believes
that “ railroad reorganization if studied at all in law school is a
matter for a seminar or for individual research ” , Professor
Hanna, very wisely, in the reviewer’s opinion, did not attempt
an extended study of the problems of Section 77.
No serious student of insolvency law who has taught from
Hanna’s Cases and Materials on Creditors’ Rights, or who has
used it for research purposes, or— even more to the point— who
has prepared a casebook of his own can fail to appreciate the
terrific amount of labor, both endless and intelligent, which has
gone into the making of these two editions. In almost every in
stance the leading cases are well chosen, the footnote references
to other decisions are adequate, and the citations to periodical
literature are exhaustive. At several points cases have been
omitted which this reviewer believes should have been included.
It is difficult to understand, for instance, why no reference is
made in the section dealing with secured claims in bankruptcy to
the case of Ivanhoe Building and Loan Association v. O rr13
which has been quite generally discussed in the law reviews. In
the chapter on Discharge, also, some consideration might well
have been given to the recent Supreme Court cases of Lemer v.
First Wisconsin National Bank 14 and Davis v. Aetna Acceptance
Co.ls There is always the problem of space, with which one sym
pathizes, together with some inevitable difference o f opinion as
to emphasis and arrangement. Since discharge, however, is a
peculiarly distinctive aspect of bankruptcy administration in the
United States, it would seem valuable in the chapter on dis
charge to devote more space to some of the administrative prob
lems which have given rise to recent changes in the law. The
formalities connected with the application for discharge, for ex
ample, afford excellent material to “ provoke discussion ” , as
Hanna suggests in his preface, “ about the future of the law ” .
As suggested in the earlier part of this review, the recent
amendments to the Bankruptcy Act have brought new problems
of emphasis and arrangement with regard to the teaching mate
rials of insolvency law. In the necessary realignment of these
materials what plan should be adopted? Should the casebook
editor give the law teachers the type of casebook to which most
of them are accustomed, or the kind of book he believes is the
« 295 U. S. 243, 55 Sup. Ct. 685 (1935).
n 294 U. S. 116, 55 Sup. Ct. 360 (1935).
™ 293 U. S. 328, 55 Sup. Ct. 151 (1934).
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ideal teaching medium? Or should he make a compromise be
tween the two and point out that it is a compromise?
Under the Hanna plan of arrangement, as indicated previously,
the enforcement of judgments and fraudulent conveyances are
studied by way of introduction. Thereafter the legal principles
covering the three principal methods o f administering an in
solvent estate are studied. Thus, the student first learns all about
general assignments and creditors’ agreements. Then he studies
receivership. Finally he works extensively in the field o f bank
ruptcy. Eventually, but only after he has reached the latter part
of his course, is he equipped to compare and contrast the advan
tages and disadvantages of each particular scheme of administra
tion with respect to a given problem. In a word, the method is
frankly a study of the systems of insolvency administration as
systems in a manner similar to that employed in our traditional
method of law study generally.
Under the plan of a separate course in bankruptcy (which was
employed by the reviewer in his recent revision of Holbrook and
Aigler’s Cases on Bankruptcy) , bankruptcy law as a system be
comes the foundation of the cour'se. Instead of building the
course around three systems, emphasis is laid on bankruptcy, the
one most important at the present time, and the others are
brought in collaterally. Under this scheme (and certainly much
can be said for it in law schools where only two or three semester
hours are devoted to insolvency law ), fraudulent conveyances are
studied (as in the pre-Creditors’ Rights era) in conjunction with
the first act of bankruptcy. Assignments for the benefit of credi
tors and receiverships in equity are usually brought in for the
first time when the fifth act of bankruptcy is reached. Prior to
the amendments of 1933-1935— when an administration in bank
ruptcy meant almost always liquidation— little more, if anything,
ever was done with the other systems of administration. Now,
however, since the amendments, much that was once outside the
boundaries of the Act of 1898 is inside— compositions and ex
tensions for individual debtors who are not insolvent under Sec
tion 1 (15) ; agricultural compositions for financially embarrassed
farm ers; railroad reorganizations and 77B reorganizations; even
(at least until May 24, 1936) municipal debt readjustments.
Certainly it is now possible— much more so than ever before— to
build quite a comprehensive course in insolvency law around
bankruptcy law alone if proper stress is laid on the non-bank
ruptcy antecedents of some of the recent amendments.
However, in both the Hanna plan and the revised Holbrook
and Aigler arrangement, it should be recognized that certain
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compromises have been made fo r the sake of a logical metho
dology. At best there is something artificial and stilted in the
theory of confining our insolvency materials to a statute and a
host of decided cases, mostly the products of appellate courts.
The real insolvency law of the land which has been reduced to
writing lies not only in the reported judicial opinions, but also in
the files of the bankruptcy courts, in the records of the adjust
ment bureaus o f the National Association of Credit Men, in the
libraries of the law offices of the nation which have specialized in
liquidation and reorganization work.*
16 It is only when such mate
rials, confused, incomplete, inconsistent though they may be, are
made available fo r study along with the decided cases that a
course in insolvency law will take on certain attributes which at
the present time are sadly lacking.
But, for the sake of discussion, let us even assume the availa
bility o f some of this primary material in mimeographed form
perhaps. Even then the picture is still dull gray from lack of the
natural color which never can be reduced to paper and ink. That
natural color is found in such everyday phenomona as the meet
ings of creditors with their debtor, with perhaps two groups of
rival lawyers battling for the trusteeship in bankruptcy; in the
efforts of the “ forty thieves ” to hold down the price of the
assets at the bankruptcy sale while the bankrupt perhaps looks
on to see the savings of his lifetime sold for a song in the depth of
a business depression; in the secret manoeuvres of counsel for a
corporation planning receivership to have the “ friendly ” re
ceivership bill presented to an equally friendly judge. It is out of
the foregoing stuff that a real course in insolvency law is made.
And in view of the fact that much of this intangible material is
no further away than the courthouse, or the office of the local
referee in bankruptcy, or the headquarters downtown of a highly
efficient “ adjustment bureau” on the approved list of the
National Association of Credit Men, it seems unfortunate that
greater use has not been made of it.17
T h o m a s C l if f o r d B i l l i g .*
* Professor of Law, Duke University School of Law.
16 The reviewer assembled some material of this character in the opening
chapter of Billig and Carey, Cases on the A dministration of I nsolvent
E states (1932).
17 “ Who would learn golf from a golf instructor who contented himself
with sitting in the locker room analyzing newspaper accounts of important
golf matches that had been played by someone else, several years previous.”
Frank, What Constitutes a Good Legal Education, (1933) 19 A . B. A. J.
723, 725.
“ Students trained under the Langdell system are like future horticul
turists confining their studies to cut flowers
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TH E PO W E R OF T H E IN T E R N A T IO N A L JUDGE TO GIVE A D E 
CISION “ E X A E Q U O E T BONO
by Dr. Max Habicht. Constable
& Co. Ltd., London, 1935. Pp. xii, 88.

“ Ex aequo et bono ” may, and does, mean different things in
different international instruments.
First, it may mean a proceeding iuris adiuvandi et supplendi
gratia. Adoption of this meaning would necessarily imply the
idea that (international) law does contain gaps, lacunae, which
have to be filled out, in a specific case, by such a proceeding.1 If
the notion is adopted, that International Law does have gaps, this
would imply that International Law consists only of conventional
and customary rules which regulate specific matters, and which
do not cover the entire field of international relations, and would
further imply that the remaining “ unregulated ” part of inter
national relations does require regulation by rules (similar in
certain respects to those?) of law.
But suppose an international instrument would adopt the
notion that International Law gives only “ restrictive ” , conven
tional and customary, rules, and leaves all that is not covered
by such “ restrictive ” rules to the free will of the States. Or
suppose another instrument would recognize that rights and
duties of the parties thereto should be governed not only by such
tures of buildings and nothing else. They resemble prospective dog breeders
who never see anything but stuffed dogs.” Frank, W h y Not a Clinical
Lawyer School, (1933) 81 U. of Pa. L. Rev. 907, 912.
“ It is interesting to present by way of analogy an attitude on the part
of medical scholars which delayed the discovery of the circulation of the
blood until the beginning of the seventeenth century. Galen formulated his
fundamental principles of anatomy before human dissection had become
respectable. When dissection began, the ideal structure, in which each
supposed organ of the human body had its divine purpose, had already
been formulated, and no one dreamed of questioning its basis principles (ex
cept perhaps a few dissenters who had another set of principles). The
method of study is illustrated by an old print of a lecture on anatomy at
Padua in the fifteenth century. We see the master, seated on a sort of
throne at some distance from the cadaver, lecturing on Galen’s text. Below,
a robed assistant with a pointer indicates those portions of the human body
which are relevant to the lecture. The actual dissection is being done by a
menial who is not permitted to wear the robes of learning. Students stand
around, but do not dissect.” Arnold, Law Enforcement— A n Attem pt at
Social Dissection, (1932) 42 Yale L. J. 1, 2.
1
Cf., e. g., the (non ratified) project of The Hague Convention of 1907
on an International Prize Court, art. 7, ( 2 ) : “ Si des regies, generalement
reconnues, n’existent pas, la Cour statue d’apres les principes generaux de la
justice et de I’equite." Cf. Strupp, Le droit du juge international de statuer
selon l’equite, R ecueil des Cours, A cademie de Droit I nternational (1930,
I V ) , 406.
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conventional and customary rules, but also, say, “ by general
principles of law recognized by civilized nations ” , as well. For
neither one of such instruments, however different they may be
in other respects, an “ ex aequo et bono ” proceeding could mean
to be one iuris adiuvandi et supplendi gratia. In both instru
ments it would be presumed that (international) law does not
have gaps. Hence no proceeding would be thinkable which would
have as its purpose to fill up gaps the existence o f which would
be denied.
Second, “ ex aequo et bono ” may mean a proceeding iuris
corrigendi gratia. An instrument which would adopt the notion
of lacunae in International Law may, though does not have to,
extend the scope of an “ ex aequo et bono ” proceeding to include
in it also the case of a decision which would disregard the
eventually existing legal rule which otherwise would have been
applicable in the matter. Another instrument, which would not
recognize the existence of gaps in the legal rules governing the
relations of parties thereto may, also, though again does not have
to, give to an “ ex aequo et bono ” proceeding the meaning of
one iuris corrigendi gratia.
Third, the expression “ ex aequo et bono ” may refer to a
proceeding of an extrar-legal character.
Take the case of a boundary dispute when the existing legal
titles of any kind whatsoever would not be sufficient to uphold
the claim o f either party; 2 or the case of some other problem
where there is no dispute as to mutual legal rights and duties,
but only an uncertainty as to the proper factual ways and means
o f dealing with i t ; 3 or the case of an express or implied under
taking to do something in an amount, in a way, and in a time,
which would be “ just and equitable” to the party or parties
concerned; 4 or the case of an express or implied agreement to
replace one situation or condition by a new one which should
be “ just and equitable,” or “ suitable to the new circum
2 Cf., e. g., Great Britain-Portugal, Agreement of 1869 in the Bulama
Case, 5 Moore’ s A rbitrations 4793: “ . . . should the arbitrator be unable to
decide wholly in favor of either of respective claims, he shall be requested to
give such a decision as will, in his opinion, furnish an equitable solution of
the difficulty.”
3 Cf. infra n. 5.
4 Cf., e. g., the case of Serbian loans, France-Yougoslavia. The special
agreement of April 19, 1928, art. II, (2 ), provided that after decision of the
Permanent Court as to the money in which these loans should be paid, the
parties would enter into negotiations with a view to determine whether con-
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stances; ” *1
5 or the case of an express stipulation between parties
concerned that they would have a certain matter of common
interest arranged or organized on the basis of mutual convenience
and justice, etc.6
In none of these cases a proceeding “ ex aequo et bono ” would
be either iuris adiuvandi et supplendi, or iuris corrigendi gratia,
for the simple reason that none of these cases would involve a
conflict as to a legal right, or a problem which could be solved
by application of legal rules.
Dr. Habicht, speaking of “ the criterion between disputes of
a legal nature and other disputes,” concludes that “ it is the
character of the rules to be applied to the case which deter
mines the nature of the dispute. . . . If these rules chosen
by the parties for the solution o f their difference are the
rules of law in force, the dispute is of a legal nature. All
other controversies are non-legal disputes.” 7 Thus, according
to Dr. Habicht, all disputes between nations can be solved by
application of rules of law, and a proceeding “ ex aequo et bono ”
can be only iuris adiuvandi, or iuris corrigendi gratia.
Dr. Habicht devotes his work to the provisions concerning such
a proceeding in the statute of the Permanent Court of Inter
national Justice,7* in the German-Swiss treaty of 1921,76 the
Italian-Swiss treaty of 1924,70 the Belgian-Swedish treaty of
1926,74 and the General Act of Geneva o f 1928.7'
According to Art. 38 of the statute of the Permanent Court
o f International Justice, this Court shall apply (1) international
siderations of equity would not oblige the party in whose favor the decision
would be rendered to make certain concessions, and if these negotiations
would fail, the question would be decided by an arbitral tribunal ad hoc. Cf.

2 H udson ’ s W orld Court R eports 342.
5 Cf., e. g., the special agreement between France and Switzerland of
October 30, 1924, to ask the Permanent Court, amongst other things, “ to
settle for a period to be fixed by it and having regard to present conditions,
all the questions involved by the execution of . . . art. 435 of the Treaty
of Versailles.” Cf. The Free Zones Case, 2 H udson’ s W orld Court R eports
452.
8 Cf., e. g., The Behring Sea agreement between United States and Great
Britain of 1892, art. 7, giving the arbitrators the power to establish binding
regulations for the protection of the fu r seals outside of territorial waters,
1 Moore’ s A rbitrations 801.
7 Pp. 40-41.
7* C. 1.
v C. 2.
C. 3.
C. 4.
7* C. 5.
Q
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conventions, (2) international customs, (3) general principles of
law recognized by civilized nations, (4) judicial decisions and
teachings as subsidiary means for determination of rules o f law.
Under the German-Swiss treaty, the arbitral tribunal ad hoc
shall apply (1), (2) and (3) as above; (4) “ if, in a particular
case, the legal bases mentioned above have gaps, the tribunal
shall give an award in accordance with the principles o f law
which, in its opinion, should constitute the rules o f international
law. For this purpose it shall be guided by decisions sanctioned
by approved legal doctrine and the jurisprudence of the courts.”
The Italian-Swiss treaty provides for the submission of all dis
putes without exception to the Permanent Court. The BelgianSwedish treaty stipulates that all disputes as to rights will be
submitted to the Permanent Court, other disputes, to an arbitral
tribunal ad hoc. Similar provision is given in the General Act
of Geneva.
Let the scope of rules to be administered by the Permanent
Court be first considered. Under Art. 38 of the statute of the
Court as above it is clear, that the Court would never have any
lack of legal rules to be applied. Hence, in so far as the Perma
nent Court is concerned, an “ ex aequo et bono ” proceeding could
never mean a proceeding iuris adiuvandi et supplendi gratia.
The second paragraph of Art. 38 o f the statute of the Court
stipulates: “ This provision (above) shall not prejudice the
power of the Court to decide a case ex aequo et bono, if the
parties agree thereto.” According to Dr. Habicht this provides
for “ an extraordinary procedure iuris corrigendi gratia.” 8 Yes,
but not only, and not necessarily, this! The provision of the
second paragraph of Art. 38 covers also the case o f a proceeding
in a matter which is not of a legal nature.9 Thus the Italian8 P. 27.
0 Cf., e .g ., F achiri, T he P ermanent Court of I nternational J ustice
(2d ed. 1932) 106: “ The expression ex aequo et bono is used by way of con
trast to the legal criteria enumerated in the Article. The intention, it is
submitted, is precisely to provide for cases where the application of rules and
principles of law is either inappropriate or impossible . . .”
(italics
supplied).
Judge Kellogg, in his observations on the Order of the Permanent Court
of Dec. 6, 1930, in the Free Zones case, expressed the opinion that ([ 2
of art. 38 of the Statute does not “ include cases for the solution of which
there exist absolutely no rules or principles of law, and which the Court must
decide solely upon the basis of its conception of political or economic ex
pediency.” 2 H udson ’ s W orld Court R eports 507. He argued that the
Permanent Court is a court of justice and its function is to adjudicate only
legal cases by application of principles of law, and that there is ample ma-
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Swiss treaty provides for the submission of all disputes without
exception to the Permanent Court, and stipulates expressly that:
“ If, in the opinion of the Court the case is not of a legal nature,
the Parties agree to its being settled ex aequo et bono.”
Dr. Habicht thinks that “ it cannot be said that the Italo-Swiss
treaty has introduced a compulsory settlement ex aequo et bono
for disputes of a non-legal nature, since each party remains
sovereign in formulating its demands in any given case in such
manner that the Court will be obliged to consider the dispute
to be of a legal nature.” 10 This appears to be a misapprehension,
based on the erroneous “ criterion ” of Dr. Habicht, as stated
above, “ between disputes of a legal nature and other disputes.”
If there is a conflict as to a legal right, and if the problem can
be solved by application of legal rules, then, if a party insists on
its legal rights, an " ex aequo et bono ” proceeding in the Perma
nent Court would be impossible. Again, if one of the parties
contends that the dispute is of a legal nature, the Court would
be “ obliged ” to consider, and decide, whether the dispute is, or
is not, of such a nature. But if the Court does decide that the
dispute is not of a legal nature, how can it be “ obliged ” “ to
consider the dispute to be of a legal nature? ”
Arbitration Tribunals ad hoc were provided for in the GermanSwiss treaty, in the Belgian-Swedish treaty, and in the General
Act of Geneva. What are the powers of these tribunals?
In the German-Swiss treaty the arbitral tribunal was pro
vided for disputes of a legal nature only. The legal rules which
the tribunal shall apply were mentioned already above, but “ if
the parties agree, the Tribunal may, instead of basing its de
cision on legal principles, give an award in accordance with conchinery for the adjustment of political questions in the diplomacy, concilia
tion and arbitration.
A s a matter de lege ferenda the opinion of Mr. Kellogg appears to be
shared by very many. Already in 1927, the 14th Committee of the Institute
of International Law unanimously declared that States should never take
advantage of the provisions of H 2 of art. 38. A nnuaire (1927) II, 577.
But de lege lata the opinion of Mr. Kellogg would seem to be questionable.
It appears to follow from his observations that an “ ex aequo et bono ” pro
ceeding in the Permanent Court cannot be either an “ extra-legal ” proceed
ing, nor a proceeding iuris corrigendi gratia. But it also could not mean to
be one iuris adiuvandi gratia, because the first paragraph of art. 38 does not
leave any gaps in the legal rules to be applied by the Court. It would, there
fore, follow that U 2 of art. 38 is a mere surplusage. But this cannot be,
because an “ ex aequo et bono ” proceeding can be had only if both parties
agree to it. Hence such a proceeding must have been intended to be some
thing special and different from the proceedings under H 1 of the same article.
io P. 42.
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siderations of equity.” This is perfectly clear: a proceeding to
adjudicate a dispute of a legal nature not on the basis of legal
principles, is a proceeding iuris corrigendi gratia. Says Mr.
Habicht: “ despite the difference in wording, the Germano-Swiss
treaty contains the same provisions in regard to decisions as
does Article 38 of the Statute of the Court. . . .” *11 But the pro
vision of the Court’s statute has, as is shown above, a larger
meaning, which includes the proceeding ex aequo et bono in cases
which are not of a legal nature.
The Belgian-Swedish treaty refers all disputes as to rights
to the Permanent Court, and only other disputes are referred
to an ad hoc tribunal to be decided by the same “ ex aequo et
bono.” Since the tribunal is not given power to decide disputes
as to rights, it follows that the ex aequo et bono proceeding of
this treaty does not mean either one iuris adiuvandi et supplendi,
or one iuris corrigendi gratia. But Mr. Habicht says: “ The ex
aequo et bono procedure . . . (o f the treaty) refers to a settle
ment which can disregard the rules of law in force, in the same
manner as Art. 38,
2, of the Court’s statute allows the judge
‘ to give a decision based exclusively on considerations of
equity.’ ” 12
The General Act of Geneva refers disputes as to rights to the
Permanent Court, and other disputes to an ad hoc arbitral
tribunal, and provides that “ if nothing is laid down in the special
agreement . . . the tribunal shall apply the rules in regard to
the substance of the dispute enumerated in Art. 38 o f the Statute
of the Court . . . . In so far as there exists no such rule ap
plicable to the dispute, the tribunal shall decide ex aequo et bono.”
This much criticized provision was said to be “ absurd ” 13 be
cause it is impossible to apply to a dispute which is not one on
legal rights, the legal rules enumerated in Art. 38. It would
seem, however, that, practically,14 this provision can be justified.
It is, practically, very much possible, that a case, submitted to
the Arbitral Tribunal, would not be a “ pure ” non-legal case,
but would involve, collaterally and incidentally, some legal ques
tions. In such a case, and with regard to these collateral and in
cidental matters, the Arbitral Tribunal would have to apply
legal rules as enumerated in Art. 38 of the Court’s statute. But,
ii P. 33.
1* P. 48.
23 Cf. quotations in Gallus, L ’Acte General etc., R evue de Droit I nter
national (1931) 400 et seq.
ii The provision above of the General Act of Geneva was copied in not less
than sixteen treaties, listed by Mr. Habicht, pp. 54-55.
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in so far as the dispute in its entirety or in its principal matter—
is not of a legal nature, that is to say “ in so far as there exists
no such rule applicable to the dispute,” the tribunal would de
cide it “ ex aequo et bono.” It would follow, therefore, that the
“ ex aequo ” proceeding under the General Act is neither iuris
adiuvandi or suqrplendi, nor one iuris corrigendi causa. It is a
proceeding for disputes only which are not o f a legal nature.
But Dr. Habicht says: “ An ex aequo et bono decision is, ac
cording to the General Act, identical to a decision which can dis
regard rules of law in force.” 16 But this cannot be, because the
Act provides expressly that the “ ex aequo et bono ” proceeding
could take place only “ in so far as there exists no such (legal) rule
applicable to the dispute! ”
The errors of Dr. Habicht’s analysis appear to be the result of
his too narrow construction of the “ ex aequo et bono ” pro
ceeding. For him this proceeding is always either one iuris
adiuvandi, or one iuris corrigendi gratia. He appears not to have
taken into account that such a proceeding may have, and, in sev
eral instruments actually was given, a different meaning, namely
o f a proceeding which relates to matters not of a legal nature.
The valuable work of Mr. Habicht is interesting and informa
tive. His analysis, whether one agrees with his conclusions or
not, is stimulating and deserves the attention of all those who are
interested in the problem with which he deals.
A. N . S a c k .**
is P. 57.
* Professor of Law, New York University School of Law.
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CASES ON F E D E R A L JURISDICTIO N A N D PR OCEDU RE— by Arm istead M. Dobie. W est Publishing Company, St. Paul, 1935. xxxix,
803 p.

During these times in which we are living in this country, a
knowledge of Federal procedure is becoming every day more and
more essential to the law student. The subject is one of intricacy,
of which only an outline can be given ordinarily in a law school
course. The principles are well set out in Dobie’s book on federal
procedure which I have recommended since its publication for stu
dents’ use, and this work is now supplemented by the casebook
under review.
It has been truly said that the best way to illustrate an abstract
proposition is to apply it to a concrete case, and so this case book
is of value to the student in understanding the principles of
Federal procedure and also in the application of those principles
in practice. No one is better qualified than Dean Dobie to prepare
a work of this character as the subject is one with which he is
very familiar. The selection of cases is excellent for the purpose
of the book. Unfortunately, from one point of view, there are
no head notes, so that the student or practitioner is required to
read each case through and learn what it is about in order prop
erly to understand the procedural questions. It may be this is in
tentional because that is precisely what the student should do to
acquaint himeslf with the matter presented. On the other hand,
it puts the practitioner to the trouble either of reading the case
to which he is referred, or of going to another book— the report of
the case— to find out from the syllabi what it is about.
Dean Dobie states in his preface that he believes courses in
Federal jurisdiction and procedure should be postponed, if pos
sible, to the third year of law school. The writer is disposed to
go further than this and to say that they should always be taken
up late in the course, if possible in the fourth year, and this for
the reason that changes in this field are constantly being made
and the instruction the student receives should be fresh in the
mind of the young practitioner. On occasions, the writer has said
to his class, “ Do not think when you conclude your studies here
that you know the law, for you do not; almost all that you have
learned— at least as to Federal Practice— is how to use the index
of a law book.” And further, he has said “ there is one rule of
universal application in the Federal practice. If you are not sure
how to proceed, ask the Clerk; you may know more law than he
does, but he knows the practice much better than you do, and he
will be disposed to help you if for no other than a selfish reason—
to keep the procedure straight. As Bacon says, the clerk, “ is the
finger of the Court and doth even point the way to the Court
itself.”
Procedure as to patents, copyrights and in criminal cases is
entirely omitted from this book, and bankruptcy and admiralty
are treated in a minor way. These subjects, however, constitute
a considerable portion of the work of the Federal courts and for
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those who specialize in these fields or expect to do so, the volume
is not o f much value as a guide. But even to such students, it is
well worth reading’ and studying because o f the fundamentals in
the subject which it contains. As a companion work Mr. Dobie’s
Handbook of Federal Jurisdiction and Procedure, it is valuable
and the former work has devoted considerable space to the sub
jects omitted from the present book of cases.
W i l l i a m J. H u g h e s .*

T H E PO LITICAL PH ILO SO PH Y OF PLATO A N D H E G EL— by M. B.
Foster. Clarendon Press, Oxford, 1935. Pp. xi, 207.

The author’s purpose is to contribute to the history of philoso
phy a series of essays on political theory. His readers will find the
preface as clearly written and almost as valuable a contribution
as anything in the remainder of the book. Philosophy, confined
to “ a certain critical spirit or synoptic habit of mind ” which
works best in a field other than philosophy itself, would indeed
mark the decline of the first-born of human science. Mr. Foster’s
plea for careful philosophizing based on a study of great phil
osophers is well taken.
Lovers of Plato will smile, perhaps, as they follow the lengthy
indictment of the great philosopher. The charge is made, and
easily supported, that Plato’s use of analogy leads him into hope
less confusion. The concept of ruling as an art demands that the
ruler embody a form in a material other than him self; hence, if
the rulers themselves are to be included in Plato’s Polis, they must
impose the form of the state (rule) upon themselves, at which
point the analogy breaks down. To salvage the wreck of this
analogy, the comparison between the ruler and the physician is
likewise deficient.
Eleutheria and Dikaiosune in the Republic are said to be op
posed. “ In the soul as in the city the introduction of the threefold
form represents a declension from the ideal of Dikaiosune, but a
progress toward that of freedom.” Only the rulers with their
Sophia, are truly free, according to Mr. Foster, since they alone
possess insight into the rational ground of the Nomos of the Polis.
The guardians and craftsmen, hampered by inferior intelligence,
are in complete subjection, although the guardians’ possession of
Thumos guarantees them an inferior type of freedom. “ Dikaio
sune was a unity excluding freedom . . . (p. 69).”
There follows a full analysis of Hegel’s political philosophy as
contained in the “ Philosophic des Rechts ” , devoted chiefly to the
great Idealist’s concept o f freedom and its realization in the state.
Hegel’s chief criticism o f Plato is said to be the lack of freedom
in the latter’s Republic. Foster is at his best in indicating some
of the weakness of Hegel’s complaints.
* Professor of Law, Georgetown University Law School; former Attorney,
Department of Justice; author of F ederal P ractice, J urisdiction and
P rocedure (1931).
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In his consideration o f law as the condition o f freedom in the
state, and the transition between “ society ” and state ” , the
author discovers many similarities between Greek and German.
The final chapter is devoted to the differences between Ruler and
Sovereign, which for Foster signify the contrast between rule as
“ information ” or art, and the Hobbesian concept of rule as pro
duction ex nihilo or creation. The form er is Platonic, the latter
imperfectly Hegelian.
Mr. Foster attributes to Plato a developed theory o f Hylomorphism which he did not possess, and an interest in politics which
he really kept in subjection to ethical theory. The problem of
freedom in the Republic has not been solved in the present volume.
We wish that the discussion of Plato’s transition from “ society ”
to “ state ” included three steps instead o f two, since in reality
there are three Poleis described in the Republic, the primitive,
the luxurious and the ideal. Again, the characteristics attributed
to the “ Christian ” concept of creation are conspicuously lacking
in Christian philosophy.
But we would not complain overmuch; the author attempted
an analysis of two a priori theories of the state. Aristotle’s warn
ing in the Nichomachean Ethics that an a priori approach to
political and social questions in subiecta materia is ineffective,
comes to mind as one follows Hegel’s deduction o f the state from
the “ Concept ” , and Plato’s construction o f the Polis on the
theory of Forms.
R i c h a r d O ’ C o n n o r , S. J.

P A T E N T S A N D G E B R A U C H S M U S T E R IN IN T E R N A T IO N A L L A W —
by Emerson Stringham. Pacot Publications, Madison, Wisconsin, 1935.
Pp. 538.

This book is not written entirely by Dr. Stringham, but he has
collected and edited a number of papers and added something of
his own.
There has been very little written in America concerning inter
national protection o f industrial property and it has been rather
difficult to get in English a detailed statement of the laws and pro
cedure in Germany with respect to patents and gebrauchsmuster.
Gebrauchsmuster are generally referred to as petit patents.
The book includes a copy of the International Convention as
revised at The Hague in 1925, the text being given in parallel
columns in French and English. There follows then a readable
statement of about 100 pages giving the history o f the Inter
national Convention with some reference to the ideal toward
which we all look namely the international patent, by which as a
result of a single application and a single grant an invention may
be protected throughout the world.
There follows then a reprint from the 1912 report of the Presi
dent’s Commission on Economy and Efficiency of an article com
paring the patent laws and procedure in Germany, England and
the United States. This has been revised and brought down to
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date by the editor in consultation with others. This extract has
been expanded into something over fifty pages and is followed by
a second article taken from the 1912 report giving in forty pages
a very detailed discussion of the German patent law and patent
procedure. This also has been revised and brought down to date.
Upwards of one hundred pages are then devoted to gebrauchs
muster, including a print o f the law given in German and English
in parallel columns, with a reference to those few American de
cisions which have dealt with the matter as well as an elaborate
reference to the available literature on the subject. There then
follows a translation of a chapter in the standard German work
by Isay.
The final section of the book comprises nearly one hundred
pages on international patent law made up largely from refer
ences and citations to the literature on the subject in Germany,
Russia, France, England, Canada and the United States.
There is a very carefully prepared bibliography covering about
twenty-five pages and an elaborately detailed index of sixty pages.
The treatment of the German patent law is interesting and re
freshing. The distinction between patents and gebrauchsmusters,
or petit patents is carefully drawn in such a way that anyone
having to deal with a patent situation in Germany could probably
find in the book anything which he needs, although obviously some
of the more detailed intricacies of procedure had to be omitted.
The book will be of interest and use to the student of inter
national relations in the patent field and its influence in progress
and development in American patent law would be good if it were
widely read in the patent profession.
K a r l F e n n i n g .*

T H E L A W OF C A D A V E R S A N D OF B U R IA L A N D B U R IA L P L A C E S—
by Percival E. Jackson. Prentice-Hall, Inc., New York, 1936. Pp. lxxii,
734.

Whether or not the reader of The Law of Cadavers will agree
that its advocate has demonstrated the existence of a sepultural
jurisprudence as a separate branch of the law, he must admit that
Mr. Jackson has pleaded his case with powerful persuasiveness.
Starting with a review of Burial Practices and Customs from
the era of magic “ down to the regulation of burial in New York
City ” (some implications of which cannot be accepted without
reservation), the author proceeds to an able exposition of the
burial law o f England and of the United States. There follows
a discussion of the right to burial and the duty to provide burial.
Copious footnotes list citations to the governing statutes in the
various states. A chapter on Disinterment and a full treatment
o f Actions and Proceedings Respecting Dead Bodies (perhaps
the most useful section of the book to the student) conclude the
first general division of the subject.
* Professor of Patent Law, Georgetown University Law School.
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The practitioner to whom comes the task of preparing the
incorporation o f a cemetery association will find in Mr. Jack
son’s treatise an excellent guide to the substantive law and pro
cedure. This, by far the most fully developed and amply docu
mented section of the book, will undoubtedly be the most fre
quently consulted portion of the volume— at least by the legal
profession. Undertakers and their legal advisers will find the
chapter dealing with the rights and duties of him who “ engages
in the vocation o f caring for dead human bodies, and the burial
or other disposition of them ” , a guide to the safe conduct of such
a business. An eminently practical feature of the book is the
inclusion of a number o f forms used in cemetery organization and
in actions and proceedings relative to the subject. The index is
well organized, and there is a Statutory Index which should
prove highly useful.
M. P. S.
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