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THE ACHESON COMMITTEE AND THE S.E.C. TRIAL
EXAMINERS

Charles Sumner Lobingier*

LjTEW will question that the report of the Attorney General's (Acheson)
Committee is a notable document. It has been received with general

interest1 throughout the country and covers a wide field. I have no

thought of discussing it as a whole; but its recommendations affecting
trial examiners are naturally interesting to me as well as to my asso

ciates of the S.E.C. Trial Examiners' corps, of whom there seems to be
a vague, general impression that the report is highly critical. I do not

find it so. On the contrary, what little it has to say of the S.E.C. Trial-
Examiners appears quite favorable.2 Its criticisms, as I read them,

*B.A., (1888), M.A., (1892), LL.M., (1894), Ph.D., (1903), D.C.L., (1918) University of

Nebraska; DJur., (1923) Soochow University, China; J.U.D., (1928) National University;
Member of the Bars of District of Columbia, Nebraska, New York and the Supreme Court

of the United States; Former member, Nebraska Supreme Court (Commission); Formerly,
Judge, Court of First Instance, Philippines ; Formerly, Judge, United States Court for China ;

Senior Trial Examiner, Securities and Exchange Commission (1934� ) ; Lecturer on Law,
American Univ.; Author: The People's Law (1910), Evolution or the Roman Law

(1923) ; and of innumerable articles in various legal periodicals and encyclopedias.
^See, e.g., (1941) 27 A. B. A. J. 140 et seq., and cj. editorials in the daily press of New

York and Washington.
""The full time examining staff of the Securities and Exchange Commission consists of

11 men. All are members of a bar and one is a certified public accountant. . . . Nine have

law degrees; eight have had some college work. Three have been judges and two others
have served as examiners for other agencies. Eight have had experience in private practice
of law and three have been law professors." Sen. Doc. No. 8, 77th Cong., 1st Sess. (1941)
395. Similarly the investigating staff reports: "Each of the 11 regular examiners is a

lawyer�a qualification which while perhaps useful in ruling on questions of evidence
seems scarcely the exclusive qualification for competence in treating the technical questions
of accounting and financial analysis which often arise in Commission proceedings. Never
theless one of the examiners is a certified public accountant, some examiners have made

special studies in accounting fields and all have acquired some experience in these fields,
and all have acquired some experience in these fields [sic'] in the course of their work at
the Commission. Two of the examiners have had experience as judges; another served as

a master in chancery; and two others had previously acted as trial examiners for other

1



2 The Georgetown Law Journal [Vol. 30: p. 1

are mainly of a system (which it seeks to displace)�not of the indi

viduals who work under it.

MONOGRAPH NO. 26

The impression above mentioned appears to be due to an entirely
distinct document which forms no part of the report, nor of the Com

mittee's own work, but which has been so generally regarded as emanat

ing from the Committee as to cause confusion. I refer to Monograph
No. 26 which

"is one of a series of studies submitted to this Committee by the investigating
staff working under the Director. . . . These staff reports represent information
and recommendations submitted to the Committee. They are not an expression
of Committee findings or opinion.'^

Clearly the Monograph does not purport to have been approved or even

inspired by the Attorney General's Committee but was merely "sub
mitted" to it by an "investigating staff working under the Director",
following whose name are those of six others, all unfamiliar, but possibly
recent law school graduates. As the Committee expressly "invites pro
fessional and lay criticism and discussion of the matter contained in

administrative agencies. Eight of the eleven examiners were formerly in private practice;
one was a member of the staff of the Solicitor General's office; and one was on the staff
of the Commission's Registration Division." Monograph No. 26, pp. 179, 180. Cf. p. IS

infra, and note 39.

As regards the first sentence of this comment, especially that portion following the �

,

it might be well to quote one who has had long practical experience in this field. I refer
to Interstate Commerce Commissioner Aitchison who testified recently before the Senate
Subcommittee on Administrative Procedure. After being introduced by Chairman East
man of the Commission, as "the oldest Commissioner in point of service ... in all Federal
service" and "a lawyer who has always made a study of administrative procedure and
law," he gave his experience on the point above mentioned as follows ". . .we have
examiners who are particularly expert in the conduct of a hearing, and there are others
whose forte is the analysis of complex statements of fact, or the painstaking review of
records in the light of exceptions through arguments of the parties. We try to use men,
according to their temperaments and capabilities." Hearings before Subcommittee on
Administrative Procedure on S. 674 and 675, 77th Cong., 1st Sess. (1941) 452. That the
Securities and Exchange Commission considers "ruling on questions of evidence" an

important feature of the trial examiner's work, is apparent from its recent opinion in the
Electric Bond and Share Company case (Holding Company Act, Release No. 2940, Aug.
19, 1941) which is entirely devoted to such rulings and where questions of admissibility are
discussed in detail�quite contrary to the notion sometimes expressed that the ordinary
rules of evidence do not apply in administrative law. See Lobingier, Trial Authority in
Administrative Procedure (1939) 23 J. Am. Jtjd. Soc. 112, 116.
'Preface to Monograph No. 26.
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these studies," (Preface) the occasion seems opportune for a detailed
examination of the one topic above mentioned.
While the authors of the Monograph are called an "investigating staff",

nothing is said of their methods of investigation nor are their sources of
"information and recommendations" anywhere specifically disclosed. A
hint of at least one source, however, appears in the observation
(page 232) that "perhaps no criticism is more commonly met, among
Commission staff members as well as among persons outside the Com

mission, than that directed at the calibre of the trial examiners' reports".
(Italics supplied.)
Who are those "among the Commission staff members" who thus

disparage the work of their fellow members? In seeking answers to

this question we must keep in mind that these reports resemble a judge's
decision in at least one respect�they necessarily disappoint someone�
either the Commission's trial attorney4 or the adverse party's attorney
�and an "investigation" based upon such sources must inevitably be

incomplete and one sided.5 Yet the fact remains that not one of this
so-called "investigating staff" ever interviewed an S.E.C. Trial Examiner
nor asked him for one of his reports (which would have been readily
furnished) nor showed the slightest interest in learning the trial exam
iners' viewpoint. Bearing this in mind let us examine the one passage
of the Monograph where specifications are attempted.

ONLY IN EIGHT CASES

On page 244 a discussion starts with the admission that a "complete
40ne of the S.E.C. Trial Examiners, a report by whom (In the Matter of San Francisco

Curb Exchange, 3 S.E.C. 21 (1938)) is mentioned in the Monograph (p. 244), observes

concerning it: "The criticisms of the trial examiners which are made in this document
are not fair and the making of such criticisms publicly by other members of the staff of
the Commission is in bad taste. Moreover, the legal staff which throws stones in this
document is not itself ensconced behind shatter-proof glass."
Perhaps this trial examiner had in mind a pamphlet published by a former S.E.C.

employee in which he compares trial examiners to "traffic cops". And perhaps the latter
might counter by quoting Raymond Moley's characterization of the former as one who
"had graduated from the Yale Law School in 1935", was almost immediately given a place
on the staff of the Commission (of which his uncle by marriage was a member) and whose
"youth and inexperience" and "sarcastic references to testimony" formed part of "such
comedy as has seldom characterized the proceedings in the vast old Senate caucus room";
according to a series of articles in 212 Sat. Eve. Post No. 41, p. 23 et seq., No. 43, p.
69 et seq. (1940).

sSee Lobingier, Some Aspects of Pending Legislation Affecting Administrative Agencies
(1941) 64 N. J. L. J. 317.
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reversal (of a trial examiner's report) is rare"; and in a footnote thereto
adds: "until January 31, 1939, so far as can be ascertained, only in

eight cases6 was the entire report reversed". (Italics supplied.) This is a

most significant disclosure. By the date mentioned, the Commission's
decisions numbered 673, of which the eight cases listed in the Monograph
were but little more than one per cent. Suppose it were true that "the
entire report" was "reversed" in each of the eight; the percentage would
be vastly less than the reversals of the average trial judge which often
run to fifty per cent. Indeed, I know one United States judge who has
been serving over seven years and has never yet had an affirmance! Eight
reversals out of 673 cases (and those reported are by no means all)
would be a prize record for any group of trial judges.
But I propose to go farther and to show that in not one of these eight

was "the entire report reversed". These cases were, apparently, selected
to illustrate three phases of the trial examiners' work then most com

mon, viz., (1) Licensing Cases, (2) Unlisted Trading Cases and (3)
Stop Order Cases; for they fall about equally in those three classes.
How did the "investigating staff" happen to hit on these eight cases

and no others? Did it seek the assistance of the trial attorneys in order
to avoid the labor of checking some 700 cases? At any rate there is
not the slightest indication that any member of the "investigating staff"
ever examined the background of any of these cases, ever read the trial
examiner's report in any of them or compared the dissatisfied party's
exceptions with the final opinion to see how far the attorney's conten
tions were accepted. I now propose to do that in each of them.

(1) Licensing Cases

In the Matter of Charles C. Willson, the Monograph cites only the
report (1 S.E.C. at page 402) whereas the real sequel is found 100
pages later where in the month following, when the Commission decided
to "rescind" the above mentioned order, it explained:

"Since the principal ground upon which we refused registration was the fact
that Willson was at the date of the filing of his registration statement temporarily
enjoined from engaging in and continuing certain practices in the purchase and
sale of securities, and since the Court has now vacated the order of injunction

6As will appear later (pp 6, 8) two of the eight cases were heard and reported by
other than regular trial examiners, leaving only six to be considered in this connection�
considerably less than one per cent.
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and dismissed the case as to Willson, it is our opinion that registration should
be allowed."7

In justice to the one Commissioner, still functioning, who participated
in the case it should be stated that he conducted a hearing after the

trial examiner's report had been filed and reached substantially the same

conclusion. With him, in the final disposition of the case, sat only two

others (not now members of the Commission and never practicing law

yers, one of them being a layman) who overruled him. As regards the

temporary injunction which Commission's counsel relied upon chiefly
in argument and which the Commission gave as "the principal ground
upon which we refused registration", the trial examiner had said in
his report8

"The bill for the injunction alleges (III, 2.) that applicant and two other
defendants 'are now and have been, engaged in the sale of the aforementioned
stock for Roberts on a commission basis.' The evidence here shows that, as

regards applicant, the averment was not correct. He testifies (8-9) that when
he learned that the Commission's examiners were in Roberts' office, 'in the next

mail I resigned and told him I wanted it to take place immediately,' and that
he sold no more of the stock thereafter. The reply thereto (applicant's Ex. 1)
is dated and postmarked April 29, so that this resignation must have been
tendered a day or two earlier, or about a week before the bill was filed.
"Commission's counsel9 suggests that applicant's 'failure to answer the bill

is some indication . . . that the facts therein alleged are true.' But it does not

appear that he had an opportunity to answer before the decree was entered. If
he had been allowed to present this evidence in the District Supreme Court, it
would hardly have included him among those enjoined. For 'An injunction will
not be issued restraining defendant from taking certain action unless he is
himself the person attempting to take such action.' (Corpus Juris XXXII, 83).
"In other words, injunction will not lie against one who is not then com

mitting an injury. (Shonk Tin Printing Co. v. Shonk, 27 N. E. 529.) The
situation then is reduced to this: Applicant was made a defendant to a bill
whose averments as to him were not then correct, which he was given nc

opportunity to meet, and upon which, it is at least doubtful whether an in
junction against him could properly have been granted after a hearing on the
merits. It would hardly seem that great significance could attach to a prelim
inary decree under such circumstances. Any citizen might be made a defendant,
and hence enjoined, without ever having his day in court. Such is the danger
of the ex parte injunction."

'1 S.E.C. 502 (1936).
8In Broker-Dealer Case No. 80.

The author of this naive disregard of the onus probmdi rule is the one who later
published the pamphlet mentioned in note 4, supra, and whose attitude toward witnesses
has been the subject of comment in 212 Sat. Eve. Post No. 43, p. 69 (1940).



6 The Georgetown Law Journal [Vol. 30: p. 1

If anyone was "reversed" when the case did come on for "hearing
on the merits", it was not the trial examiner; for the district judge forth
with "vacated the injunction" for want of evidence. Yet all of this�the
most important chapter in the case�appears to have been omitted by
whomever furnished the "investigating staff" with the information upon
which it relied.
In this second opinion one may note the recognition of a new element

�the individual interest. It was this which finally prevailed not only
in the Willson case but also in another10 of the eight listed in the Mono

graph. This was a proceeding to disbar or suspend a certified public
accountant who had been admitted to practice before the Commission
as an "agent". The trial examiner, who was not one of the regular corps,
and is not now on the staff, found the evidence sufficient to support
two of the four charges. But the Commission after reviewing the evi
dence (but without discussing the exceptions) disposed of the case as

follows :

"The record shows that Joseph H. Van Dorn has never availed himself of
the privilege of appearing as agent before the Commission. Nevertheless, we are

sensible to the fact that disbarment would have far-reaching consequences to
him and might seriously impair his standing as an accountant and his right
to practice that profession. With these factors in mind, we cannot say that the
preponderance of evidence is against the respondent ... we cannot find the
charges sustained."11

In line with these two cases is a still more recent one, heard and
reported by the same trial examiner as in the Willson case. It was an

application to register as an investment adviser, and the applicant set
forth that he had been indicted�notwithstanding which he was regis
tered as a "broker or dealer"�and was later enjoined from acting as

such. After a full hearing the trial examiner found that

"(1) While applicant was 'indicted' as stated in his application, he was never

sentenced; his irregularity having occurred under a severe stress of circum
stances and he having made full restitution.
"(2) His registration as a 'broker or dealer', notwithstanding said indictment,

would seem to eliminate the latter from consideration as a bar to the instant
proceeding.
"(3) No suggestion has come from any source of any infringement by

applicant of Sees. 207 or 208 of the said Investment Advisers Act.

10In the Matter of Van Dorn, 3 S.E.C. 267 (1938), wrongly cited in the Monograph
"Dorn, 3 S.E.C. 258 (1938)."
nld. at 272.
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"(4) The ground upon which he is enjoined from doing business as a 'broker
or dealer' (insolvency) would not necessarily interfere with his functions as an

'investment adviser'."12

When the case came before the Commission it said:

"Under all the circumstances of the case, we do not think it is in the public
interest to deny registration as an investment' adviser."12*

Thus, beginning with the second Willson opinion, we seem to read a

new meaning for that much used phrase "the public interest". Naturally
it is paramount; but the public is after all but a mass of individuals
and any infringement of the individual interest must, in the long run,
react on the public. For the recognition of this we are hardly indebted
to the trial attorneys.

(2) Unlisted Trading Cases

For In the Matter of the San Francisco Curb Exchange,13 which was

an application for unlisted trading privileges, the trial examiner's report
covered fifteen pages and the Curb Exchange counsel presented eighteen
exceptions, none of which was formally ruled on or even noticed in the

opinion. The trial examiner recently prepared for the Commission a

memorandum from which I quote:
"The hearing involving seven securities was closed on February IS, 1937.

My report was filed on February 25. Oral argument was made in April and
the case was decided in part in August�four months after the argument (2
S.E.C. 653)�and in part, after the submission of further evidence in Novem
ber, in the following January (3 S.E.C. 21). I had said that the evidence was

inadequate (and more evidence was called for by the Commission) and in one

paragraph I had briefly gone into a question of policy which was not brought
out by the Commission's attorney. My discussion of policy may be the point
of the criticism. I cannot think of any other point to it."

In American District Telegraph Company,14 (an application to termi
nate unlisted trading privileges) the trial examiner's report included
eleven pages, reviewing the evidence but making no specific findings and

offering no recommendations. Applicant's counsel filed a document

embodying nineteen exceptions, none of which was discussed, or even

]aMatter of H. A. Meyer (Investment Advisers Act, Release No. 12, Feb. 10, 1941, Report
in No. 801-1).
^-Release, id.
u3 S.E.C. 21 (1938).
"In the Matter of American Dist. Telegraph Co., 2 S.E.C. 450, 455 (1937).
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noticed, as such in the opinion, nor was there an oral argument. Termi
nation was granted but statements in the Monograph of "entire report
reversed" and "applicant's exceptions granted" are of course incorrect.

Matter of Providence Gas Company,15 appeared to resemble, in its

factual basis the case last cited. Indeed the Curb Exchange counsel, in
opposing termination of unlisted trading on his exchange, cited that case

and also its predecessor16 in support of his position. As in both of those

cases termination was granted, the trial examiner felt that they as well

as other decisions17 established "the Commission's policy as regards un

listed trading privileges"; but, after summarizing the evidence, left it
"for the Commission to say whether they establish the adverse effect

on the shares in question, claimed by the applicant". The Commission
found to the contrary and denied the application�just the opposite of
what the Monograph states�and none of the Curb Exchange counsel's

ten exceptions was mentioned in the opinion.

(3) Stop Order Cases

Mutual Industrial Bankers, Inc.,18 was heard and reported by a Com
mission's attorney serving in the Complaint Section, who was drafted
for that case. He was never appointed a regular trial examiner and is

now deceased. His report covered 16 typewritten pages and the Com
mission's trial attorney presented as many pages of exceptions; but no
formal ruling was made on any of them. As the opinion states "the

controversy . . . revolves around the question of who was registrant's
predecessor",19 which the trial examiner found the National Industrial
Loan Corporation was not. But the Commission held that it was not

"4 S.E.C. 395 (1939).
"In the Matter of Piedmont No. Ry., 1 S.E.C. 916 (1936).
17In the Matter of Boston Stock Exchange, 2 S.E.C. 513 (1937) ; In the Matter of N. Y.

Curb Exchange Applications, 3 S.E.C. 81, 83 (1938), where the Commission said: "The

applicant excepted to this report, inter alia, insofar as it expressed the trial examiner's
conclusions on the sufficiency of the evidence to support the findings required by the
statute. We feel that the action of the trial examiner in advising us of his view of the
evidence and of his opinion that it fell short of the standards established by Section 12(f)
was within the scope of his duties as set forth in Rule VIII of the Commission's Tiules
of Practice. The New York Curb Exchange's criticisms of the trial examiner's report
in our opinion are not warranted."
This is partially quoted in the Monograph, p. 230.
181 S.E.C. 268 (1936).
aId. at 270.
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necessary to decide whether it, or another concern, was registrant's
predecessor. The remainder of the opinion discussed the balance sheet

and on a consideration of the record as a whole a stop order was issued.
In the Matter of Mineral Products,20 was a peculiar case in several

respects. It was heard successively by two trial examiners, and, after
the first hearing was closed, registrant consented to a stop order which
was accordingly entered. Subsequently registrant filed several amend

ments, new hearings thereon were ordered and another trial examiner

designated to conduct them, which he did both in Washington and New

York, closing them on March 18, 1936, and filing his sixteen page report
on March 28, finding that (inter alia) :

"The amendments filed September 25 and October 2, 1935, are 'incomplete
and inaccurate in material respects' as regards items 39, 44, 45, 54, Exs. H-2
and H-5 and the prospectus."20'

Commission's counsel filed nine pages of exceptions and argument; but
the Commission never ruled thereon. Instead, after reviewing the evi
dence it said:

"These facts the trial examiner has found in his report, and to that extent we
concur therein."21

That was hardly a "reversal" of the report; but the opinion continued:

"The examiner, however, has also made findings as to the truth of statements
made in the amendments when they were filed. This was not necessary to the
disposition of this case."22

But the very purpose of the second hearing as understood both by the
trial examiner and the attorneys, was to inquire into "the truth of state
ments made in the amendments". Indeed Commission's counsel had filed
a twenty page "Statement of Proposed Findings" thereon. The order for
hearing contained nothing to the contrary and the trial examiner would
have had little or nothing to report, had he ignored these amendments.
Of In the Matter of American Terminals and Transit Company,23

(cited several times by the "investigating staff" and evidently stressed
by its informants) the Monograph states: "Commission's counsel's ex-

'1 S.E.C. 479 (1936).
,aIn Stop Order Case No. 2-1459.
LId. at 481.

'Ibid.
*1 S.E.C. 701 (1936).
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ceptions sustained". That is far from true. For there were sixty-five
paragraphs of these exceptions, eight of which were left unargued in

said counsel's brief, and not one of them was formally ruled on or even

noticed in the opinion. Nor were any of the trial examiner's rulings on

evidence (his primary function according to Commission practice) ques
tioned therein; on the contrary, wherever mentioned they were expressly
approved,24 and the forty-four page trial examiner's report seems to

have been used about as much in the opinion as the ISO page brief of
Commission's counsel.
The registration statement was charged with deficiencies in "Items

3, 5, 8, 9, 10, 11, 13, 14, 16, 21, 28, 29, 32, 35, 36, 39, 49; Exhibits

F, G, I, J, K, L, M, P, S, U, Y and accountant's certificate". The trial
examiner found deficiencies (not all substantial) in Items 3, 8, 9, 10,
11, 21, 32, 36 and Exhibits J, L, and P. The opinion25 discussed only
deficiencies found "in Exhibits J, L, M, P, Y and the accountant's

certificates"; but a general finding of deficiencies (in addition to those
found by the trial examiner though not all substantial) was made as to

Items 5, 13, 14, 35 and 39 and Exhibits K, M, and Y; but not in Items

28, 29 or 49 nor in Exhibit U; and that the deficiencies in Items 3, 16,
36 and Exhibits F, G, and I had been "cured by amendment". In other
words out of seventeen challenged items, the opinion writer found, in
the registration statement as amended, no deficiencies in six; and out of
eleven challenged Exhibits none in four�more than one-third in each

group.
As regards valuation, the chief difference between the report and the

opinion seems to have been due to what the latter terms "the highly
controverted evidence" and particularly the conflict of testimony between
the two engineers. The trial examiner who heard and observed both
during nearly a week of hearings, compared them as follows :

"The testimony mainly relied upon to prove these alleged misstatements in the
Prospectus is that of W. P. Meiring, who in 1910, 'completed ... the Civil
Engineering course ... of 96 weeks ... in Tristate College, Angola, Indiana'
(321); while registrant relies chiefly on that of H. E. Nourse, a Bachelor of
Science in Civil Engineering (5) employed in the coal mining business in
Henderson County, Kentucky, since March 1927, who 'made the plans for this
Evansville terminal' (10), 'laid out the plans ... in the development of all
these mines' (11), has been the surveyor for 'approximately ten mines in western

'Id. at 727.
'Id. at 740.
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Kentucky' (98), and prepared the report (Ex. Y), on all of registrant's proper

ties, which was offered in evidence as part of Commission's Exhibit 2. While Mr.

Nourse's educational equipment appears to have been the. ampler (he at least
obtained a degree) and he is much more familiar with the region where regis
trant's mines are located, Mr. Meiring has a longer general experience and is
now 'Coal Mining Valuation Engineer for the Internal Revenue, Treasury De

partment'. (320) ... In that connection it > is unfortunate that Mr. Meiring
failed to answer categorically the question, 'You have been in conference with
those gentlemen (registrant's competitors) ; you conferred with them on the
occasion of your first visit to Henderson, frequently, did you not?' (569). "25"

Though not commenting on the omission to answer, the opinion
concedes

"Assuming then that Nourse used as a basis replacement cost depreciated, we

are inclined to agree with the trial examiner that there is insufficient reason to

hold his appraisal figure untrue."26

Indeed, registrant's counsel stated, that R.F.C. engineers who later

appraised registrant's property, placed a higher valuation thereon than
did Nourse. Again, as to registrant's estimate of profits, the opinion
proceeds :

"It is not inconceivable that the representation may turn out to be true.
Another strike like that of 1922 in the central competitive area may put premium
prices on registrant's coal. Again, an aggressive sales policy in Evansville may
expand that market, where the evidence indicates that registrant at least has
a better chance for volume sales at a profit than in the north midwest, where
it now disposes of the bulk of its product."27

The difference in viewpoint between the opinion and the report re

ceives further illustration in their respective treatment of an exhibit
offered by Commission's counsel purporting to be a chemical analysis
of registrant's coal supplies. The trial examiner found it

"no more than 'a letter signed by the director, a man by the name of Finch',
who did not even make the analysis and who was not called for cross-exam

ination. Indeed, it appears (342) that the analysis was actually made in Pitts
burgh, to where the samples were mailed; although nothing of the sort is men

tioned in the exhibit. It recites that the sample was 'analyzed under the direction
of H. M. Cooper, Chemist.' We are not informed who made the analysis or

even who H. M. Cooper may be. Probably he is a chemist in Government
employ; but evidently he did not make the analysis, and hence could not testify
thereto and his certificate would be inadmissible. ('The legislature surely never

""In Stop Order Case No. 180.

"Id. at 723.
"Id. at 739-740.
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intended to permit an officer to authenticate by his certificate a fact to which
he would not, after being examined touching his means of knowledge, be per
mitted to swear to.' Stewart v. Allison, 6 S. & R. (Pa.), 327. Cf. Wigmore,
Ev. (2nd ed.) Ill, 398.) Nor do the pro forma signatures of the Director and

Supervising Engineer in Washington give admissibility to recitals concerning a

process in a distant city of which they could have no personal knowledge. 'The

certificate of an officer is worthless as evidence unless the making of it was

an official act and even then it is not evidence except so far as made such by
some statute'. (U. S. v. Lew Poy Dew, 119 Fed. 786)."27*

The opinion recites:

"Since at no time has the accuracy of the work of either laboratory been

questioned, the Commission is disposed to ignore the whole question of hearsay
as technical, and to consider both exhibits for the purpose of broadening the
base of the evidence on this crucial point."28

But this device to dispose of hearsay has not been followed since.
In the very next year the Commission held that a letter, though

received without objection,
". . . does not afford a satisfactory basis for a finding of fact. It would have
been more satisfactory if counsel for the Commission had secured such sub
stantial evidence as may have been available by deposition, as provided for
in the rules."29

And in the year following that, the Supreme Court declared, (though
construing a statute providing that "the rules of evidence . . . shall not
be controlling"),

"Mere uncorroborated hearsay or rumor does not constitute substantial evi
dence."30

Unfortunately for the registrant the foundation had not been laid for
an appeal.
This concludes a review of the eight cases and some others. Let

us now attempt a summary.

SUMMARY

(1) Two of the reports, twenty-five per cent, were not prepared by
a regular trial examiner and should not appear in the picture. A third
was prepared by one who has long since left the Commission staff. This

"�In Stop Order Case No. 180 (Italics supplied).
"Id. at 730.
^n the Matter of Queensboro Gold Mines, Ltd., 2 S.E.C. 860, 864 (1937).
'"Consolidated Edison Co. v. N.L.R.B., 30S U. S. 197, 230 (1938).
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leaves only five of the reports listed (considerably less than one per cent
of the cases disposed of up to that time) which were written by any
of the present trial examiners.
(2) Disregard of the facts just mentioned, wrong citation of two of

the eight cases, misstatement as to the disposition of a third and repe
tition on page 180 of the Monograph (shown in the passage quoted in
footnote 2, supra) indicate all too clearly the loose and hasty method

by which information was obtained and used and show that it was not

only received second hand but never even verified.

(3) In none of the eight cases was "the entire report reversed" nor

were the "exceptions sustained" formally, either as a whole or singly.
Such assertions are all the more surprising because the Monograph states

on page 243, "where exceptions are filed, the Commission considers the

case, for all practical purposes, de novo" and "its decision is based 'on

an independent review of the record' ".31 But if this is intended to give
the impression that the Commission never rules on exceptions, it is quite
incorrect and misleading; and if the "investigating staff" had really
searched for cases where reports, or parts thereof were formally dis

approved, instead of confining its attention to a list hand picked by cer

tain attorneys, it might have found some; but they, too, were not reports
of regular trial examiners. One32 indeed appears in the same volume
with at least half of the eight cases listed on page 244 of the Monograph.
That was the report of the Commission's then Regional Director in New
York City, who conducted an investigation and then recommended

against further formal proceedings. But the Commission said:

"Mr. Page's report was in no sense 'disregarded'. It was carefully examined
by the Commission and discussed with Mr. Page himself. But the Commission,
in accordance with its duty, likewise examined the full record. The Commission
disagreed with Mr. Page's opinion and was impelled to the conclusion that the
evidence required the institution of formal proceedings."33

The "proceedings" thus instituted were conducted, however, not by
Mr. Page but by another trial examiner, ad hoc, viz., a distinguished
member of the Justice Department staff, who found "that White, Weld

^Citing In the Matter of Ralph C. Kent, 4 S.E.C. 204 (1938).
But ". . . while the report of the Examiner is not binding on the Board, yet where it

reaches a conclusion opposite to that of the Examiner, . . . the report of the latter has
a bearing on the question of substantial support and materially detracts therefrom."
A. E. Staley Mfg. Co. v. N.L.R.B., 117 F. (2d) 868 (C. C. A. 7th, 1940).
^In the Matter of White, Weld & Co., 1 S.E.C. 574 (1936).
'"Id. at 577.
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& Co. acted without a deliberate intention to violate the law". The

Commission, nevertheless, "found that certain of the purchases, effected
by Russell (a partner) for the account of White Weld were ... for that

purpose" (of manipulating the market), and ordered him "suspended
from membership upon all national securities exchanges of which he

is a member for a period of 90 days".3* Commissioner Healy also ex

pressed the opinion that another partner (Clark) was equally guilty.
In a later case, where the report was prepared by the Complaint

Section attorney, acting as trial examiner, mentioned above, the Com
mission said: "Nor can we agree with the trial examiner that Item 25
is deficient" ;

35 and then proceeded for an entire paragraph to point out
the ground for its disagreement.
In still another and later mining case the Commission said of Item 37

in a registration statement:

"This answer is fairly confined to the statement of facts from which the possi
bility�and not more�of the existence of additional ore may be inferred. . . .

We therefore reject the trial examiner's findings of a deficiency in this item."38

The Commission also rejected
"the trial examiner's finding of a deficiency in Item 10. That item calls for a

brief outline of any material contract or understanding 'between the registrant
and any promoter' which is in effect at the time or which has been made within
the last 2 years. The answer to this item was 'None'. The trial examiner found
that it should have disclosed the agreement between Taylor and Bailey under
which Taylor was to transfer to Bailey 20,000 shares of the registrant's stock
in consideration of his $1,000 loan to Taylor, which was to be repaid out of
the $5,000 Taylor was to receive from the company. This agreement, however,
was not made between Bailey and the registrant. It was made between Bailey
and Taylor. In our view of the record, the registrant neither acquired nor was

to acquire, directly or indirectly, any rights or obligations under it. The agree
ment seems to have been one simply between the two individuals, relating to
their own loan arrangement and the transfer of Taylor's personal stock only.
Furthermore, the repayment of Taylor's $1,000 debt to Bailey was apparently
a matter which concerned solely themselves. Hence this agreement was not,
so far as the record shows, expressly or in effect one 'between the registrant
and any promoter'."37

The author of the report here discussed was never appointed a trial
examiner.

MIn the Matter of White and Weld, 3 S.E.C. 466, 513, 514 (1938).
*In the Matter of Queensboro Gold Mines, Ltd., 2 S.E.C. 860, 865 (1937), Monograph

26, p. 242.
""In the Matter of Gold Dust Mining & Milling Co., 3 SEC 55 59 (1938)
"Id. at 62.

~ '
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(4) Finally, the numerous exceptions filed by Commission's counsel
in nearly every one of these cases afford a complete refutation of the

charge88 that the trial examiner's "report invariably follows the requested
findings and brief of the Commission's counsel, even to the extent on

occasion of incorporating obvious errors appearing therein".
As against all this we have the recent pronouncement of the Commis

sion itself which should at least silence those anonymous critics who
have sought to belittle their fellow workers by misleading an "investi

gating staff":

"It may perhaps be appropriate here to outline our present practice, a prac
tice which we believe has proved satisfactory. We have exercised extreme care

in the selection of our Examiners. A survey of their qualifications reveals that
several have served as judges, others have practiced before administrative agen
cies, and many have had extensive practice at the bar. . . . The Examiners
constitute a separate division within the Commission."39

The recitals of this paper are virtually all matters of record. They
might easily have been obtained by the "investigating staff" had it con-

""By Eugene Garey of New York City at one of the programs of the A.B.A. at Phila

delphia in September 1940, referring chiefly to Matter of C. C. Wright, 1 S.E.C. 482, S60,
901 (1936), in which he was of counsel. The trial examiner therein comments as follows:
"If the Trial Examiner is convinced that the requested findings of Commission's counsel
are accurate, of course, he may follow them. However, in no case, and certainly not

in the case involving the matter of Charles C. Wright, were the requested findings 'in

variably' followed. I want to make plain that such a statement as Mr. Garey . . . made
is incorrect, for even in the Wright case findings were made which were not requested
by Commission's counsel, and other findings which they did request were disregarded
simply because I, as Trial Examiner, felt that the evidence did not justify certain requested
findings, and I further concluded that there was other evidence which would justify find

ings not requested by Commission's counsel. In fact, in the Charles C. Wright case and
other cases, my report as a Trial Examiner has materially differed from the position
urged by Commission's counsel."

^Hearings before Subcommittee on Administrative Procedure on S. 674 and 675, 77th

Cong., 1st Sess. (1941) 397. Cf. Matter of Transamerica Corp., S.E.C. Release No. 306,
Nov. 7, 1941.

Not without interest in this connection is the following discussion at the final hearing
on the Administrative Procedure Bills (Id. at 1434-5). Senator O'Mahoney remarked:
". . . in S. 674 and S. 675 we are conveying to a central body, or person, according to
the bill, the practically complete power to choose, without regard to the civil-service laws,
the most important new functionary, namely, the hearing commissioner, of whom there
unquestionably will be a great number, who will be called upon to pass upon, in the first
instance, at least, some of the most important problems in our whole economic life. The
selection is removed from the agency, it is removed from the President, and removed from
the Civil Service Commission and vested in this new central office or officer . . . what we
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tacted all interested parties instead of a few with axes to grind. Having
chosen a "short-cut" instead of a first hand investigation, the inevitable

result, as regards the S.E.C. Trial Examiners, is a document which, if
"weighed in the balance" must be "found wanting"; for it is incomplete,
one sided, superficial, inaccurate, unreliable and unworthy of being placed
in the same class with the exhaustive Report of the Acheson Committee.

are saying here, in the language of both bills, is that these officials are going to perform
so important a function that we cannot trust the Civil Service Commission and the civil-

service law to select them."

Attorney General Biddle, who was testifying, observed: "I happen to be chairman of

the Board of Legal Examiners, the President under Executive Order (No. 8743) having
now taken into the civil service the legal positions of the Government under a new broad

set-up. It seems to me that certainly it is open to fair discussion as to whether or not

the commissioners could not be taken from the civil service."
This would seem to offer an ideal solution of the vexatious appointment problem. Trial

Examiners are classified with attorneys under Class VI of the Classified Service and the

machinery for the selection of that class is already provided by said Executive Order No.
8743. By requiring original appointments of Hearing Commissioners to be made from a

register prepared by said Board of Legal Examiners, the danger of using such appoint
ments as party spoils would be averted, the appointees would have civil service status,
the expense and confusion of creating another body to duplicate the selective functions of
the Legal Examiners would be avoided and much time saved in the long and laborious
process of selecting the hundreds of Hearing Commissioners who must eventually be
appointed.
But there is still another phase of the subject which, as indicated by the following passage

from the testimony of Interstate Commerce Commissioner Aitchison, before the same

Senate Subcommittee, is of vital importance:
"What are we going to do with our existing corps of Examiners? ... We have

about 200 of them. Some of them could not be nominated for appointment as Hear
ing Commissioners without a considerable upward revision of the Budget, which is
fixed by Congress and is not elastic enough to take care of the added annual charge.
"To drop examiners who are not appointed as Hearing Commissioners, many of

whom have long given good service, is an unethical breach of faith on the part of
the Government." (Id. at 452, 458.)
All this would be prevented by substituting tor � 302 (3) of S. 675, the following:
"Original appointments of Hearing Commissioners from outside of an agency shall

be made by it from a register of the appropriate grade prepared by the Board of LegalExaminers created by Executive Order No. 8743: Provided, however, that an agency
may appoint as Hearing Commissioners, under this Act, and independently of Civil
Service laws, those who have served it satisfactorily as trial examiners for at least
three years prior to the effective date of this Title."
The number of Hearing Commissioners chosen from within the agency would thus belimited and, in the ordinary course of events, would be succeeded gradually naturallvand painlessly�to both public and incumbents-^by those appointees from the legaliners' register, who would have civil service status and protection from the spoils sTt""

�something not provided for by any of the pending bills.
ystem



TRADE ASSOCIATION ADMINISTRATION AND
PROTECTION UNDER THE ANTITRUST

A. TRADE ASSOCIATION ADMINISTRATION AND
PROTECTION UNDER THE ANTITRUST LAWS

MERICAN business men and trade organizations are beginning to

realize that the antitrust laws in the United States, although per
haps in need of some revision and clarification, provide immediately
available and effective means for protecting business interests against
monopolistic control, and constitute a shield against the uncertainties
and injustices of unfair competition, in the conduct and operation of
their respective businesses by affording the opportunity for legitimate
cooperation through the medium of trade associations.

I. Important Fundamental Guides under the Antitrust Laws

When the Sherman Antitrust Act1" was passed in 1890, it was con

sidered generally that the statute covered every combination which

placed any restraint upon interstate commerce. This feeling was based

upon the language contained in Section 1, which provides that "Every
contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States, or with

foreign nations, is declared to be illegal."
The original conception of the meaning of "illegal combination" was

considerably affected by the introduction of the "rule of reason" by the

*A.B., (1924) University of Maine; MA., (192S) Ph.D., (1929) LL.B., (1929) LL.M.,
(1931) Georgetown University; Member of the Bars of the District of Columbia and the

Supreme Court of the United States; Sometime Professor of Political Science, Georgetown
University, Fordham University, and Nazareth College; formerly an Assistant Economic

Analyst (in Legal Research), United States Department of Labor; former attorney with
the Federal Trade Commission; Staff Attorney with the National Fertilizer Association,
1934-1941 ; currently Senior Procedure Officer, General Crops Division, Commodity Credit

Corporation, Department of Agriculture; Author of many articles on trade association
activities which have been published in various periodicals.
^art I of an Article to be published in two parts. Part II will appear in the December

issue of the Journal.
"26 Stat. 209 (1890), IS U. S. C. �� 1-7 (1934).

Part I1

17



18 The Georgetown Law Journal [Vol. 30: p.

Supreme Court of the United States in the Standard Oil and American
Tobacco cases.2 In these cases the court pointed out that the Sherman

Act did not forbid or restrain the power to make normal and usual

contracts to further trade by resorting to all normal methods, whether
by agreement or otherwise, to accomplish such a purpose.

PARTICULAR FACTS IN EACH CASE CONTROLLING

A most important observation which trade association officials and

members should never forget is that danger is imminent in attempting
to apply hard and fast rules, taken from leading court decisions, to the

legality or illegality of trade association policies or activities.
The United States Supreme Court has stated many times that, in

considering the application of the rule of decision in cases it has decided
to the situation presented in some new or novel matter, it should be
remembered that each case arising under the Sherman Act must be
determined upon the particular facts of the new matter. The opinions
in decided cases must be read in the light of their facts and with a clear

recognition of the essential differences in the facts of those cases and
in the facts of any new case to which the rule of earlier decisions is to

be applied.3
Generally speaking there are two types of restraints with which every

trade association has to deal. One is a restraint which may be held to

be unlawful per se, and the other is a restraint which must remain open
for determination. This determination is decided largely by the restraint

imposed upon trade and by the effect of that restraint upon competition.
Where a restraint is in itself illegal, those in the combination ordinarily
control such a large proportion of an industry that they possess a power
to suppress or destroy competition, and consequently such a restraint
is inevitably concluded to be unreasonable as a matter of law. Where
the legality of a restraint remains to be determined, the power to sup
press or destroy competition cannot be shown directly and at once, and
the alleged restraint imposed must be susceptible of being indicated by
facts gathered through investigation which must establish some degree
of unreasonableness.
The aim and result of every price fixing agreement, if effective, is

*United States v. American Tobacco Co., 221 U. S. 106 (1911) ; Standard Oil Co. v.

United States, 221 U. S. 1 (1911).
"Maple Flooring Ass'n v. United States, 268 U. S. S63 (1925).
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the elimination of some form of competition. The power to fix prices,
whether reasonably exercised or not, involves power to control the mar

ket and to fix arbitrarily unreasonable prices. The reasonable price fixed

today may through economic and business changes become the unrea

sonable price of tomorrow. Once established, it may be maintained

unchanged because of the absence of competition secured by the agree
ment for a price reasonable when fixed. Agreements which create such

potential power may be held to be in themselves unreasonable or unlaw
ful restraints, without the necessity of minute inquiry whether a par
ticular price is reasonable or unreasonable as fixed and without placing
on the Government, in enforcing the Sherman law, the burden of ascer

taining from day to day whether it has become unreasonable.4
Thus concerted action, through the medium of trade associations,

involving price fixing with penalties imposed for deviations therefrom,
would be condemned by the courts. This type of restraint would be

accomplished by monopolizing the commerce protected by the Sherman
Act if members of trade associations combine to arbitrarily, from time
to time, lower or fix prices, and to maintain uniform prices at which

they will sell to distributors throughout the country. This might be
effected by secret periodical meetings, where fixed prices are to be
enforced until changed at a subsequent meeting. The prices might be
maintained directly, and by collusively restricting the commodities

shipped by the parties, whenever conducive to the result, by imposing
penalties for deviations, by establishing a uniform rule for the giving
of credit to distributors, and by notifying one another of the delinquents,
and refusing to sell merchandise to them.5

CONCERTED ACTION NOT ALWA*YS ILLEGAL IN ITSELF

Voluntary action to end abuses and to foster fair competition and

open opportunities in the public interest may be more effective than

legal processes. Cooperative endeavor may appropriately have wider
objectives than merely the removal of evils which are infractions of

positive law. The fact that the correction of abuses may tend to sta

bilize a business, or to produce fairer price levels, does not require that
abuses should go uncorrected or that an effort to correct them, for that
reason alone, should be stamped as an unreasonable restraint of trade.6

'United States v. Trenton Potteries Co., 273 U. S. 392 (1927).
�Swift & Co. v. United States, 196 U. S. 375 (1905).
"Sugar Institute v. United States, 297 U. S. 553 (1936).
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Industry may be in distress. It may suffer from over-expansion and

from a serious relative decline through the growing use of substitute

products. It may be inflicted by injurious practices within itself which

demand correction. An unfortunate state of an industry such as that

described would not justify any attempt unduly to restrain competition
or to monopolize trade, but such an existing situation might prompt a

trade association to make an honest effort to remove abuses, to make

competition fairer, and thus to promote the essential interests of com

merce. The Sherman Act would not preclude a trade association from

making such an attempt.
When an industry is grievously hurt, when producing concerns fail,

when unemployment mounts and communities dependent upon profitable
production are prostrated, the wells of commerce go dry. While a trade

association could not legitimately fix market prices, any concerted action

by or through it would affect such prices, that is, it would have a ten

dency to stabilize market prices and to raise them to a higher level
than would otherwise obtain. Such facts alone, however, would not

establish, without much additional evidence, that any effect would be

produced which would be detrimental to fair competition. A cooperative
enterprise, or any cooperative action, otherwise free from objection,
which carries with it no monopolistic menace, is not to be condemned
as an undue restraint merely because it may effect a change in market

conditions, where the change will be in mitigation of recognized evils
and would not impair but rather foster fair competitive opportunities.7
In devising ways and means of coping with industrial problems, trade

associations should consider whether or not their plans, in their very
nature, tend to destroy competition. The criterion to be employed in

deciding whether or not concerted action is such as to come within the

scope of the antitrust laws is to determine whether or not the effect of
such concerted action will be destructive of competition.
A price fixing agreement may not be* unlawful of itself under all

circumstances. A rule or agreement by which men, occupying positions
of strength in any branch of trade, fixed prices at which they would buy
or sell during an important part of the business day, might be an illegal
restraint of trade under the antitrust laws. But the legality of an agree
ment or regulation cannot be determined by so simple a test as whether
it merely restrains competition. Every agreement concerning trade, every
'Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933).
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regulation of trade, every understanding regarding business, restrains.
To bind, to restrain, is of their very essence. The true test of legality is
whether the restraint imposed is such as merely regulates and perhaps
thereby promotes competition, or whether it is such as may suppress or

even destroy competition.8
Where there is abundant competitive opportunity in an industry which

exists in all of the markets where the members of a trade association

operate, the courts will not assail agreements which are intended only
to preserve rather than to destroy�competition. Agreements of this sort

will be tested by the courts in various ways. The crucial question may
be whether, in the ostensible effort to prevent unfair competition, the
resources of fair competition have been impaired. The sole question
may be whether the combination of the members through their trade

association, as actually conducted by them, has a necessary tendency to

cause direct and undue restraint of competition in commerce falling
within the condemnation of the antitrust laws.

Agreements or combinations between distributors, having for their
sole purpose the destruction of competition and the fixing of prices, will
be considered by the courts to be injurious to the public interest and
void.9 Arrangements will be condemned which are carried out by means

of a combination which increases the price for which all contracts for
the delivery of a product should be made within a specified territory
and which are achieved by abolishing all competition between the par
ties to the combination.10 Trade associations cannot be ordered to direct
their members to compete but they can be forbidden to give directions,
or to make agreements, not to compete.
The most recent declarations of the United States Supreme Court

regarding the principle of price fixing were made in the Socony-Vacuum
Oil case.11 There the court said that for over forty years it has con

sistently and without deviation adhered to the principle that price fixing
agreements are unlawful per se under the Sherman Act and that no

showing of so-called competitive abuses or evils which those agreements
were designed to eliminate or alleviate may be interposed as a defense.
It held that an agreement to pay or charge rigid, uniform prices would

sChicago Board of Trade v. United States, 246 U. S. 231 (1918).
"Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S. 373 (1911).
10Addyston Pipe & Steel Co. v. United States, 17S U. S. 211 (1899).
"United States v. Socony-Vacuum Oil Co., 310 U. S. ISO (1940).
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be an illegal agreement under the Sherman Act, as also would be agree
ments to raise or lower prices, whatever machinery for price fixing was

used. That price fixing includes more than the mere establishment of
uniform prices is clearly evident from the Trenton Potteries case,11*
where the court noted with approval the Swift case12 in which a decree

was affirmed which restrained a combination from "raising or lowering
prices or fixing uniform prices" at which meats would be sold.

Accordingly, the United States Supreme Court has stated that prices
are fixed within the meaning of the Trenton Potteries case if the range
within which purchases or sales will be made is agreed upon, if the prices
paid or charged are to be at a certain level or on ascending or descending
scales, if they are to be uniform, or if by various formulae they are

related to the market prices. They are fixed because they are agreed
upon and the fact that they are fixed at the fair going market price is
immaterial. For purchases at or under the market are one species of

price fixing. In the Socony-Vacuum case, the result was to place a floor
under the market, a floor which served the function of increasing the

stability and firmness of market prices, and the court held that where
the means for price fixing are purchases or sales of the commodity for
the purpose of keeping it from having a depressive effect on the market,
such power may be found to exist though the combination does not
control a substantial part of the commodity. In other words, there may
be effective influence over the market though the group in question does
not control it. Price fixing agreements may have utility to members of
a group though the power possessed or exerted falls far short of domi
nation and control.

UNREASONABLE RESTRAINT OF TRADE A QUESTION OF FACT

The question as to whether or not an agreement or undertaking con

stitutes an unreasonable restraint of trade is one of fact. It would be
unsound to contend that, inasmuch as the parties to an agreement had
knowledge of the amount of the product which would be purchased
by those not connected with the concerted effort, they would be enabled
to raise and control the price as effectively as though they had pur
chased all, or substantially all, of the product offered on the open market.
If this were true, it would mean that the power or control exercised

"'United States v. Trenton Potteries Co., 273 U. S. 392 (1927).
"Swift & Co. v. United States, 196 U. S. 375 (1905).



1941] Trade Association Administration 23

by all of those engaged in an industry could be included in determining
whether a combination of some of its members, perhaps a small minority,
is possessed with the power to raise and lower prices. This would mean

also that those controlling a relatively small portion of an industry could
be charged with and convicted of a price fixing agreement illegal per se.

The fact of the matter is, therefore, that it is the combination of those

controlling a substantial part of an industry from which the power arises
to control prices. Even in these circumstances, however, it should be
noted that where the plan of the concerted effort has been placed in

operation, the whole situation must be judged largely by its effect on

competition.
Parties to an agreement under scrutiny may have had the power to

control prices and may have actually done so. This may have been
evidenced principally by a marked increase in the price of the product
during some specific period, and by an unprecedented rigidity of price
beginning at a particular time and continuing throughout a definite

period. These particulars would present a rather convincing picture,
but when considered in the light of other existing circumstances, it
might not be so convincing or conclusive. For example, the passage of
a statute may have played a prominent part in the increase and main
tenance of the price level. The price of the product outside of the

trading area in question may have been actually higher during the

periods considered than it was within such trading area, thus militating
against the importance of the rigidity of the price level. It might be
shown that the price, to which it was claimed to have been arbitrarily
raised and maintained, was at no time above that which was regarded
by the Government and industry in general as a parity price.
The effect upon competition and trade produced by policies of trade

associations in operation is a factual one. Where the combination is not
unlawful of itself, ordinarily the case is one to be submitted to a jury
for the purpose of deciding whether or not the restraint involved is
reasonable, or in violation of law due to unreasonableness.

COOPERATIVE ACTIVITY UNDER THE SHERMAN ACT

Trade associations should be constantly guided by competent and
experienced trade association counsel so that they may be always in
formed as to whether or not their cooperative or concerted activity is
legal or illegal under the Sherman and other antitrust acts. Individuals
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or corporations are not prevented from acting together, provided their

joint action is for a lawful purpose. Business men engaged in interstate

commerce may join together to improve trade conditions in their indus

tries so long as they do it in a manner that is not prohibited by law.

Trade associations or organizations in which business men act together
may at the same time be engaged in lawful as well as in unlawful pur
suits. The fact that some of these activities may be lawful, and may
be authorized by law, will not protect such trade associations and their

members, if at the same time they are engaged also in some unlawful
activities.
In other words, trade associations which engage in a number of lawful

activities will not be saved from the provisions of the antitrust laws if
one of their concerted actions is an unlawful restraint of trade. On the
other hand, the fact that some or all of the parties to an agreement were
engaged in lawful activities during part of the time covered by an alleged
conspiracy, will not necessarily indicate that other activities carried on

by them at the same time may not have been contrary to the antitrust
laws.
It should be remembered, therefore, that it is not necessary to estab

lish and prove that all of the activities of a trade association, or of its
various committees, are illegal. A trade association or a committee may
be constituted for a laudable and lawful purpose but if the members,
acting through their trade association or a committee, go beyond what
the law permits and undertakes to engage in activities which violate the
law, the members, their trade association, and the committee involved
would all be guilty regardless of the purposes for which the trade asso

ciation or the committee had been organized or appointed.
When a combination or common understanding has been found to

exist, it is necessary to determine whether or not it is legal or illegal.
This is accomplished by gathering evidence which should include declara
tions by all parties to the arrangement, statements of representatives
and agents of the participants in the agreement, and oral and written
statements pertinent to all phases of the inquiry. From all of the evi
dence adduced, it will be determined whether or not all of the parties
involved, or some of them, had a common understanding or cooperated
together to carry out an illegal purpose.
The real nature of a combination or conspiracy cannot be judged by

looking at its parts separately. It must be viewed as an entirety, by
looking at it as a whole, in order to obtain a general perspective. Nor-
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mally, business men who combine for illegal purposes will not tell openly
everything about their purposes. It is often impossible, therefore, to

prove the existence of an illegal agreement by direct evidence. Thus

the acts of the members of the trade association over a long period of

time, their course of conduct and declarations, either written or oral,
and all of the surrounding circumstances will be considered for the

purpose of determining whether or not there exists an illegal under
standing or combination in restraint of trade.
If it is found that the trade association or its members have controlled

the greater part of the distribution of a product sold in a specific trad

ing area, and have had the power to raise the price of that product,
and have knowingly engaged in a movement to raise or fix the price to

be charged for such product, indictments for violations of the antitrust
laws are bound to issue. This result would occur regardless of whether
the prices fixed or brought about by the combination were high prices
or not, or were reasonable or unreasonable. If it is found that a com

bination existed and that such combination had the power to raise the

price, the amount by which prices may have been affected by the
combination is not important under the law and is immaterial.

Any good intentions which parties to an illegal combination may have
had in what they did will not make their understanding or combination

legal, or excuse them from the consequences of their acts. It does not

matter how helpful or beneficial such illegal activities may have been
to the industry involved or to the public interest.
Price fixing in interstate commerce by a trade association or business

group, controlling a substantial part of an industry, is an undue and
unreasonable restraint under the antitrust laws, without regard to the

question of how high or low the prices fixed may be raised or lowered.
It is not a question of how reasonable or unreasonable the prices may
have been under the arrangement. What the law condemns is the power,
on the part of the trade association or business group controlling a

substantial part of an industry, to raise the price of commodities if it
wishes to do so. For that reason, all attempts at price fixing, by trade
associations or business groups, are condemned and branded as illegal,
particularly when they possess the power described, even though not
exercised.

consequences of conspiracy little understood

Once a trade association or business group has become involved in
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an unlawful conspiracy under the antitrust laws, thereafter the acts of

any one of the conspirators is binding upon all the rest who participated
therein. This means that the declarations contained in the correspond
ence between various parties to the undertaking, or between the various

parties and their respective companies, will be considered in determin

ing the purposes and effects of the concerted activity.
If it is found that from all of the evidence that there was not only

concerted action, but that such concerted action sought to accomplish
an illegal purpose, then the acts and declarations of any one of the

conspirators in furtherance of the conspiracy would be binding upon
the trade association and all of the members. This would be true even

though any one or more of the members of the trade association, as

co-conspirators, were not informed and did not know of the acts of
the other co-conspirators.
Of course it must be remembered that a particular party must be

shown to be a member of the conspiracy by acts of acquiescence, such
as continued membership in the trade association involved, and by
declarations independent of those acts performed by the other con

spirators. Nevertheless, it is conclusively true that, just as soon as one

becomes a member of a conspiracy, he becomes a member of the illegal
group and is bound by all the acts and declarations of the other members

furthering the conspiracy, whether or not he is aware of them.
An illustration of this point may be made by referring to certain

telegrams and letters which pass between a member of a trade associa
tion and some third party. It may be true that a number of the other
members of the trade association never knew about these telegrams and
letters. If it is found, however, that the alleged combination and con

spiracy existed and that such telegrams and letters were intended to
advance and carry out the illegal agreement or combination, then such
telegrams and letters are binding upon all the trade association mem

bers as well as upon the trade association itself. In short, such telegrams
and letters would be binding upon all who did not know of their exist
ence if they are shown to have joined in the combination. When parties
have been found to have joined in an illegal combination or conspiracy,
the facts and declarations of all of the other conspirators in furtherance
of the conspiracy are binding on each of them.
In the formation of a conspiracy, it is not necessary that all of the

parties shall actually meet together at one and the same time and place
or that all should discuss its purpose or the means of carrying out its
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objectives. It is not necessary To draw up any written or formal agree
ment setting forth the methods to be pursued in accomplishing the ends
desired. A conspiracy may be formed and carried out without the

express declaration of its purpose by any member of the trade associa
tion involved. This uniform lack of publicly stated purpose would in
itself tend to show the existence of a concerted purpose in such cir
cumstances.
When their declarations are considered in connection with the acts

of the parties, however, or when the acts themselves are considered

independently of any such declarations, the existence of such a con

spiracy and its object may be made clearly to appear. It is sufficient
that the circumstances shown satisfy to the extent that the parties were

acting together toward a common end, and that that end was the object
of the alleged conspiracy. Every person is presumed to intend the
natural and probable consequences and results of his acts knowingly
done, and an unlawful act implies an unlawful intent. If a trade asso

ciation and its members perform acts which the law declares to be

illegal, then the trade association and its members are guilty, irrespective
of whether or not it was believed the law was being violated.
The question of intent is one which requires considerable latitude for

its determination. The intent with which an act is done is sometimes
more clearly and conclusively shown by the act itself than by any word
or explanation by the one who performs it. Thus if a trade association,
or any of its members, should make it a practice to notify other mem
bers who are parties to an unwritten agreement or understanding, that
some members were not observing the price scales tacitly agreed upon,
or if a trade association should endeavor to keep track of the purchase
of raw materials of non-member competitors as to the amount and price
being paid by such non-members thereby enabling its members to be
governed as to the amount and price of their own purchases, such prac
tices would undoubtedly be declared to be illegal and wrongful intent
would be presumed because the members of the trade association would
have acted in each instance concertedly in restraint of trade and not

independently in the conduct of their respective businesses.

II. Benefits to Trade Associations Through Effective
Antitrust Enforcement

The Antitrust Division of the Department of Justice is concerned
principally and primarily with observing whether or not the legal privi-
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leges which are being exercised by various industrial and commercial

groups are being utilized in a reasonable manner.

specific objectives of the antitrust division

The Antitrust Division has indicated that it is impossible to prosecute
or even investigate all of the alleged violations of the antitrust laws.

They do not provide adequate standards: (1) for the selection of cases
for prosecution; (2) for the determination in advance of the validity of
the numerous combinations which do not involve the violation of some

specific precedent; and (3) for the differentiation of industrial efficiency
from industrial monopolistic control. The courts have repeatedly held
that the purpose of the antitrust laws is to maintain free competition
in interstate commerce.13 The test for the application of the antitrust
laws to particular situations has gradually become established as whether
or not trade associations, for example, have an express or implied inten
tion to unreasonably restrain trade.
The Antitrust Division has stated that such a standard is not only

vague but does not permit consideration of the real factors involved.
It does not face the issue whether a combination is in fact one which
will tend to produce economies of size or whether in actual operation it
will tend to give an opportunity for monopolistic profits. Notwithstand

ing the indefiniteness exhibited in the provisions of the antitrust laws,
they have tended to prevent the suppression of small businesses by
unethical methods, they have compelled such combinations as have
occurred to adopt methods of cooperation rather than coercion, and
they have been effective in hampering direct control of price.
The feeling of the Antitrust Division is that the attitude taken by the

courts emphasizes the moral culpability of individuals, corporations, and
trade associations in antitrust matters and subordinates the practical
effects of business activities which tend toward monopoly or restraint of
trade. This contention is supported by assertion that the Supreme Court
of the United States did not consider that the fact that steel rails
had been at a .stable price for many years was important enough to
justify prosecution when the latter was presented to it for adjudication.14
Other illustrations of this attitude on the part of the courts include the
statement in the Steel case,1** that the law does not make mere size an

"American Column & Lumber Co. v. United States, 257 U. S. 377 (1921).
"United States v. United States Steel Corp., 251 U. S. 417 (1920).
MIbid.
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offense, and in the Harvester case,15 that price leadership does not estab
lish any suppression of competition or any sinister domination.
In the opinion of the Antitrust Division, the actual results of monopo

listic tendencies are ignored by the courts in an effort to determine
whether a fictitious personality has been acting in an evil state of mind.

Judicial interpretation which has ignored practical results can have
little effect on those results. There is a complete gap, therefore, between
the moral purposes of the antitrust laws and the practical effect of their
operation on monopolies and combinations which control prices by
dominating the market.
The Antitrust Division has stated that the attitude of seeking for a

sinister intent rather than appraising the effect of combinations on prices
has led to a procedure which makes antitrust prosecution very cum

bersome. It is not sufficient, for example, for the Government to prove
by circumstantial evidence that price control actually exists, or that the
size of the organization is such that it has the actual effect of dom

inating the entire market. Great quantities of evidence must be sought
in pursuit of the intent of the parties. Correspondence, conversations,
secret dealings, many of which are completely irrelevant from the point
of view of the effect of the business activity under consideration, become
the whole issue in the case.

There are two main types of problems, according to the Antitrust

Division, which confront it in the administration of the antitrust lawsj
first, there are the problems created by groups within an industry which
combine to exercise control over prices and production, sacrificing both

employment and opportunity for new enterprises in an attempt to main
tain artificially acceptable market conditions ; and second, there are

problems presented by single large industrial organizations whose price
policies, whether through planned effort or lack of understanding, block
rather than promote the maximum distribution of goods which modern

distributing channels make possible.
The Antitrust Division has adopted the case-by-case method of

development and clarification of the application and meaning of the anti
trust laws. It believes that this procedure has a peculiar utility with
respect to the antitrust laws because in every new case it is necessary
to ask the judgment of the court on at least one of two questions,
namely: (1) does a particular type of organization go beyond the neces-

TJnited States v. International Harvester Co., 274 U. S. 693 (1927).
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sities of efficient mass production and become an instrument of arbitrary
price control; and (2) does a particular combination among organiza
tions tend toward the creation of orderly marketing conditions which
facilitates the distribution of goods, or is it an instrument to maintain

rigid prices.
The position taken by the Antitrust Division has been that the answer

to these questions for the benefit of American industry can only be
obtained by presenting factual situations to the courts in a sufficient
number of cases to cover all industrial problems. It feels that the anti
trust laws will never be clarified until they are enforced, because not

only judicial policy but prosecution policy must be developed by
precedent and on publicly stated grounds. In fact, the Antitrust Divi
sion believes that prosecution policy in a sense takes in a larger area

than judicial policy because it must consider economic factors which
cannot be stated in the narrow issues of an actual case drafted accord
ing to the necessary requirements of legal strategy.
The Antitrust Division believes also that business men are entitled to

know what kinds of situations will lead to prosecution because prose
cution itself is a most important business hazard regardless of whether
or not the Government succeeds in proving its case. Consequently, it
has adopted the policy of publishing explanatory statements in connec

tion with each important step taken in the administration of the anti
trust laws. These statements are intended to formulate, cumulatively,
a consistent policy through the development of a body of explicit de
partmental precedents which will furnish a dependable guide to business
men and trade associations.
It is the expectation of the Antitrust Division that its objectives and

their practical results through adequate and effective enforcement of
the antitrust laws will cause an elimination of the almost universal
tendency toward non-observance of these laws by a vast majority of
business men whose intentions are of the best. Besides clarification of
the meaning of the antitrust laws, other objectives include the removal
of simple ignorance of these laws themselves and the expulsion of the
feeling that they are obsolete.
Simple ignorance of the existence of the antitrust laws has resulted

from ineffective enforcement over a long period of years because of the
comparatively few and scattered cases which have been brought againstindustrial combinations. Many trade associations and business organizations do not even consider the antitrust laws in connection with their
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business arrangements. The Antitrust Division takes the position that it
is necessary to administer the antitrust laws completely and without favor
or prejudice through intelligent enforcement by covering whole indus
trial areas instead of by the prosecution of occasional cases. Such pro
ceedings are intended to crystallize and focus attention on economic con

ditions in particular industries which need adjustment. Its objectives
are briefly to make a fair and able presentation to the courts of particu
lar cases for trial, to reveal to Congress the inadequacies of the anti
trust laws which have been discovered through the processes of investi
gation or prosecution, and to facilitate compliance with them by helping
conscientious business men to understand them.

PARTICULAR INDUSTRY CONDITIONS INVOLVING ANTITRUST

IMPLICATIONS

The purpose of the Antitrust Division is not to destroy any com

binations which justify their existence in the interest of the most-

complete and economical distribution of goods. In the opinion of the
Antitrust Division, the reasonable use of collective bargaining by labor,
or farm coopeeratives by farmers, or trade associations by business men,
or the corporate franchise by great industrial organizations, should not
be attacked as being generally offensive or inherently illegal. Some
business privileges are established by legislative action while others are

founded in the common law. It is the task of the Antitrust Division not
to stand in the path of progress but to see that the use of such privileges
are restricted to the purposes for which they were granted or are per
mitted to remain in use. No privilege ever has been allowed to grow
by custom or has been granted by any legislature for the principal or
indirect purpose of restraining trade.
The State Fair Trade Acts are examples of privileges which seem

to amount to an exemption from the antitrust laws. In matters of this
nature, it is the duty of the Antitrust Division to restrict the use of such

legislation to the purposes for which it was enacted. When it is found,
therefore, that a trade association is sending literature to its members
with the cost of doing business printed thereon and providing space for
signatures before return for tabulation, the Antitrust Division considers
it a duty to attack such unreasonable use of a business privilege. With
out such supervision the State Fair Trade Acts would become sources of
extortion whereas they were enacted to raise to a reasonable competitive
level distributing groups which were at a distinct disadvantage.
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The Antitrust Division has stated that the need for antitrust enforce
ment increases as industrial society becomes more highly organized and

as sudden demands are put on industrial production. A society where

the means of production are scattered in the hands of individuals needs

little antitrust enforcement, while a society where most business men are

attached to organizations needs constant enforcement of the antitrust
laws so that necessary combinations will not close the sphere of indus
trial opportunity. Antitrust enforcement is not sufficient by itself to

solve our industrial problems. There must be a coordination between

governmental and private activities and agencies. Governmental activi
ties must be coordinated with the principal interests of private business
in the protection of free and independent enterprise. Free and inde

pendent enterprise is equipped to solve all of our industrial problems
if artificial obstructions are removed which tend to block the courses of
trade in various industries. It is the clear duty of the Antitrust Divi
sion to investigate and attack all of the restraints which appear to hamper
experimental organization and experimental techniques in various indus
tries. Such restraints are a sign of industry stagnation and are a major
factor in many industries because they are reflected in the general be
havior of prices. Where costs in an industry have remained relatively
high in depression and have risen relatively fast during recovery, such
restraints are a devastating handicap to industrial expansion.

the price problem

One of the most important problems which the Antitrust Division
considers demands more or less continuous scrutiny is that of watching
developments in price policies and of distinguishing between price in
creases which are justified and those which cannot be justified, Where
an unjustifiable price increase has been the result of a combination,
ordinarily the participants can be convicted upon the ground that the
combination was unreasonable. In such activities which result in un

reasonable restraints of trade, the trade association is not increasing the
efficiency of production or sponsoring a program of orderly marketing,
and consequently, should not be permitted to continue to retard a

natural growth and development of the economy of its own particular
industry and that of the country as a whole.

According to the Antitrust Division, distribution is not in the hands
of individuals operating alone. It is controlled by great corporate com

binations. The test as to whether or not these combinations are reason-
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able must be determined by results. The Antitrust Division feels that

it is necessary to check the possible tendency of trade associations and

organizations dealing with production and distribution to take advantage
of economic situations which make undue profits possible. This must be

accomplished without destroying the legitimate practices of such trade
associations and business organizations. It, depends upon the facts in

particular cases whether or not the line between legitimate and illegiti
mate use of trade associations and business organizations has been

practiced. The antitrust laws are flexible and can be properly and appro
priately interpreted only when applied to one particular industry at a

time with respect to the particular facts then existing. Broad generaliza
tions regarding the meaning and application of the antitrust laws to

general or theoretical industry problems can not only be misleading but

usually are dangerous because legal flavor may be given to practices
which, when actually executed, may be surrounded by incidents which

definitely stamp them as unlawful.
An intelligent application of the rule of reason, as an established and

essential part of the antitrust laws, is the guide and norm that should

govern all trade associations in their activities. This means that every
trade association action should be judged so as to justify itself through
proof of greater efficiency of production or distribution. If this cannot
be done, definite restraints exist somewhere in the endeavor and should
be eliminated. The test of competition between each component part
of the industrial picture must be maintained.

INDUSTRY-WIDE PROCEDURE

The Antitrust Division takes the position that neither investigations
nor prosecutions should be conducted piece-meal. They should cover

every restraint which may be interfering with the distribution of a

product from raw materials to the finished merchandise going to the
consumer. Most illegal combinations have grown up as a protection
against other combinations. As a result, none of them can change their

policies without giving an advantage to those against whom they should
have protection. According to the Antitrust Division, neither a single
manufacturing industry, nor the distributors who sell the products, nor
the contractors who install them, nor the labor which works on them,
operating alone, can do more than handicap themselves for someone

else's benefit by vigorously competing among themselves. Economic
results in various industries, therefore, as far as the antitrust laws are
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concerned, can only be accomplished by investigating them on a nation
wide scale, and simultaneously investigating all of the various combina
tions which may be creating economic obstructions in any part of such
industries.

Particularly, to accomplish these results, the Antitrust Division utilizes
to a considerable extent grand jury investigations in typical and stra

tegic cities throughout the country when questionable practices in

specific industries have been under consideration. The Antitrust Divi
sion is of the opinion that as far as the probable economic effect of grand
jury investigations is concerned, potential enforcement is more im

portant than actual indictments. The antitrust laws do not concern

criminal classes in the ordinary sense but deal with law-abiding business
men who must compete in an industrial scheme which they had little
intentional participation in establishing. If a trade association is estab
lished for an industry, its continued existence will gain for it an intimate

knowledge of industry conditions and a certain amount of skill in

handling inevitable complaints emanating from within and without the
industry. If this internal industrially organized effort is supported
and aided by a knowledge that effective antitrust enforcement is imme
diately available, there will be no necessity, through the trade association
or otherwise, for any resort to illegal practices because of a fear of
retaliation if unlawful activities or pressures in segments of the same

industry or in related industrial spheres are exposed.
The Antitrust Division has stated that fears of retaliation are the

most prolific cause of antitrust violations. When one group begins to
cut corners and practices questionable activities, other groups who are

in the same industry must follow in order to survive, if there is no one

prepared to halt the movement. The effect of potential enforcement has
been made very clear to the Antitrust Division from reports made by
its own investigators. Wherever these investigators have operated and
sought evidence, reports have indicated a cessation of former alleged
illegal practices in those localities where they were actually pursued.
Such potential enforcement should be effective on industry as a whole
and, in particular, should assist trade associations in keeping their mem
bers within the bounds of legal sanction in their group activities.

COOPERATIVE ATTITUDE OF THE ANTITRUST DIVISION

Trade associations can profit immeasurably by taking advantage of
the cooperative attitude maintained by the Antitrust Division. The
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beneficial results of effective actual and potential enforcement are not
realized as a result of threats or because industry has been forced into
compliance. Trade associations and business men are urged by the
Antitrust Division to move in a cooperative manner and always with the

understanding and knowledge that they are under scrutiny. Cooperation
within industries and between industries and government is impossible
without some sort of supervision. Business men are law-abiding citizens
and, generally speaking, do not desire to illegally restrain trade or un

reasonably control prices. If business men were aware, however, that
the antitrust enforcing agencies are not interested in their business con

duct, it is only natural that they will utilize their trade association to

try to control what the law enforcement agencies should have prevented.
As the Antitrust Division has stated, no one likes to stand alone as a

chiseler or to explain to his stockholders or board of directors why he
declined to take the short-run profits which were there for the taking.
The effect of the active investigation of the Antitrust Division is to

compel business men to think over the long-run conduct of their business
as opposed to the short-run profit.
It has frequently happened that trade associations have turned to the

Antitrust Division with some concrete problem and offered their co

operation. In presenting their specific cases, officials of these trade asso

ciations have stated frankly that, if the Antitrust Division does not

enforce the antitrust laws promptly regarding their particular circum

stances, members of their respective industries would be forced to follow
and adopt the uneconomic and unreasonable policies of the grasping
short-run profit group. Their unqualified and unanimous opinion has

been, in such cases that long-run and time-tried legitimate policies will

prevail in their respective industries when there is certain actual and

potential enforcement of the antitrust laws.

INSTRUMENTALITIES OF ENFORCEMENT

Trade associations and business groups which become involved in anti
trust violations are subject to prosecution by the Antitrust Division

through civil or criminal procedure. The criminal procedure is the sole
effective means of prevention because it seeks to make violations of the
antitrust laws sufficiently hazardous so that they will not be carelessly
or lightly considered. The civil procedure is useless for such a purpose.
Without imposition of penalties, business men have everything to gain
and nothing to lose in seeking temporary profits through aggressive com-
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binations. Penalties can only be imposed as a result of criminal indict
ments. Until legislation is passed which will provide adequate penalties
for civil violations of the antitrust laws, the Antitrust Division must

continue to use the criminal indictment in cases of actual violation. It
cannot condone past offenses of the antitrust laws when Congress has
decreed that violators should be punished by the criminal process, even

though the violations are in the nature of public torts rather than
malicious infractions of law.
Trade associations and business groups should make every effort to co

operate with the Antitrust Division, without sacrificing any of their
common law, constitutional or statutory rights, because it has no reason

to be unfriendly or insincere. It is the sponsor and protector of the free
dom of independent enterprise through competitive control. Through
the efforts of trade associations and business organizations in cooperat
ing with the Antitrust Division, necessarily there will result a clarifica
tion of the antitrust laws that can come only through their application
to the problems and specific practices prevalent in particular industries.

III. Utilization of Ctvil Decrees by the Department
of Justice

Trade associations and business groups which are involved in anti
trust proceedings with the Department of Justice ordinarily have one

or two courses open to them: (1) trade associations against whom no

antitrust action is pending can avoid criminal prosecution by making' full
disclosure to the Department of Justice of present or projected activi
ties which restrain trade in a fashion they consider reasonable. If the
Department finds that such activity violates the law, the trade associa
tion so advised will proceed at its own peril. If the Department is unable
at the time to state positively that the plan is legal or illegal, and the
trade association decides to go ahead, any future action by the Depart
ment will be made through civil proceedings; (2) trade associations
against whom a criminal action is pending may offer, either before or

after indictment, a civil decree (consent decree) which will be accepted
for submission to the court, if its terms, in the Department's opinion,
are an adequate remedy for conditions attacked in the criminal pro
ceeding. It seems to be the policy of the Department of Justice, although
not officially pronounced, to tighten up in criminal cases which terminate
in civil decrees. Instead of a nolle prosequi, the Department is demand
ing in many instances that the defendants, in a case where an indictment
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has been returned, enter a plea of nolo contendere as a prerequisite to

the entry of a civil decree.

TYPES OF CONSENT DECREES

Probably the most far-reaching examples of the type of consent de
crees which have been entered into by trade associations and business

groups, since the antitrust crusade by Assistant Attorney General Thur-
man Arnold was inaugurated can be presented by a resume of the civil
decrees entered into by the Southern Pine Association16 and the National
Container Association.17

SOUTHERN PINE ASSOCIATION CONSENT DECREE

Counsel for the Government and for the defendants, having consented
to the making and entering of the judgment, without taking any testi

mony or evidence, the court, among other things, ordered the Southern
Pine Association to accomplish a separation of all grading rules, stand
ardization, inspection, and grade-marking activities, from any and all
other activities carried on by the Association. Such grading, standardiza
tion, inspection, and grade-marking activities must be carried on only
by and through a separate and autonomous bureau of the Association to

be newly created and to be known and designated as the Southern Pine

Inspection Bureau. The services and activities of this Bureau must be
at all times available on equal terms to all manufacturers of southern

pine lumber, without favor or discrimination, and without any require
ment for joining or otherwise subscribing to the Association, or to any
other trade association, or supporting any service or activity other than
those of grading, standardization, grade-marking, and inspection to be
carried on by the Bureau.
The management and inspection staff employed by the Bureau, in

cluding all inspectors performing grading, grade-marking and inspection
services, and all other employees having contacts with the public must

devote their time and attention solely to the activities and duties of
their respective positions. While they may promote, in proper and legal
ways, the correct specification of southern pine lumber and the use and
interests of the southern pine specie as distinguished from any and all
substitutes for lumber and any and all other species of lumber, they

United States v. Southern Pine Ass'n (E. D. La. Feb. 21, 1940).
"United States v. National Container Ass'n (S. D. N. Y. April 23, 1940).
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must not promote or advance the use of lumber manufactured by mem

bers of or subscribers to any trade association, nor can their services be
utilized in connection with any activity to promote the sale and use of
the products of any individual manufacturer or any group or association

thereof, nor can they improperly discredit or attempt to destroy any
other reputable and competent lumber-grading and inspection agency.
The grading, grade-marking, and inspection services of the Bureau

must be available to all persons and concerns upon the payment of the
proper charges and fees, provided, however, that grading, grade-mark
ing, and inspection services must be made only in accordance with the

rules, practices, requirements, and regulations of the Bureau, and pro
vided that no southern pine lumber can be graded or inspected gratui
tously or in an informal manner for trade promotional or educational

purposes.
The defendants and their representatives were perpetually enjoined

and restrained (a) from, directly or indirectly, or by any means what

soever, entering into or carrying out any program or aiding or abetting
any program of other members of the southern pine industry, including
both wholesale and retail distribution elements thereof, to fix, establish,
or maintain the prices to be charged for any of the products of the

industry; (b) from sponsoring, calling, or holding any meeting or con

ference, or participating in any meeting or conference, held for the pur
pose of fixing, establishing, or maintaining such prices or considering
advances or decreases therein; (c) from in any manner disseminating
information concerning or relating to current or future prices charged or

to be charged for such products, provided, however, that the reporting,
collection, compilation, and dissemination of information and statistics
for the individual use of the defendants concerning bona fide prices
actually charged in consummated sales, the extent of such sales, volume
of production, production capacity, delivery, and consumption of products
and the distribution thereof, unfilled orders, stocks on hand or in transit,
including totals, averages, and other computations thereof, was not pro
hibited wherever and to the extent that such information and statistics
were made, or were readily, fully, and fairly available to the purchasing
and distributing trade at the time of their initial dissemination, and pro
vided, further, that the defendant Association and the defendant South
ern Pine Lumber Exchange do not in any manner criticize any price
reported by any manufacturer as having been charged in an actually
consummated sale, nor seek any explanation therefor from any such



1941] Trade Association Administration 39

reporting manufacturer or disseminate in any manner any explanation
thereof offered by such manufacturer in justification of any such price
so reported.
In reporting and disseminating such information and statistics as de

scribed, the Associations must not disseminate or publish any forecast
of future market trends or any recommendation as to current or future

sales, prices, or production policies applicable to the industry. The de
fendants were also prohibited from: (a) entering into or carrying out, in
any manner, any program, or aiding or abetting in any manner or indors

ing any program by other elements of the southern pine industry to refuse
to quote on or sell their products to purchasers on an f.o.b. mill basis
or to otherwise deny purchasers the right to specify the means and
method of transportation to be used in moving such products from

manufacturing mill to ultimate destinations; and (b) agreeing or other
wise combining to restrict or attempting to restrict the sale or distribu
tion of their respective southern pine lumber products to any particular
classes or types of trade to the exclusion of any other classes or types
of trade. Nothing in the decree was construed as a limitation upon the

right of the defendants, other than the Association, independently of each
other to make prices, to distribute price lists to the purchasing and dis

tributing trade, to select individually their own trade and to dispose of
their products to such persons, types, or classes of trade as they may
individually and independently choose.

NATIONAL CONTAINER ASSOCIATION CONSENT DECREE

The Government filed its complaint on April 20, 1940 and each of the
defendants appeared and filed its answer to the complaint. No testi

mony having been taken, each of the defendants consented to the entry
of the decree, without any findings of fact, on condition that neither
such consent nor the decree would be taken as evidence, admission, or
adjudication that it had violated any law of the United States. The
Government having consented to the entry of the decree and to each
and every provision thereof, requested the court to accept and approve
the decree.
The defendants, their successors, members, directors, officers, agents,

and employees, and all persons acting under, through, or for them, were
enjoined and restrained from agreeing, combining, or conspiring among
themselves or with any other manufacturer: (a) to limit production to

predetermined quotas; (b) to formulate, promote, or take part in any
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plan for prorationing of business, or the equitable sharing of available

business, the purpose or effect of which is to limit the production to

such quotas; (c) to determine the volume of business of manufactures for

any period or periods for the purpose of establishing such quotas; (d) to

collect, compile, or compare data respecting production, sales, orders,
shipments, or deliveries of products for the purpose of determining
whether manufacturers of such products have adhered to, or are ad

hering to, such quotas; (e) to distribute production, shipment, or price
data in such form as to indicate that a manufacturer is or is not adhering
to any such quotas; (f) to present or discuss, at meetings of manufac

turers, or elsewhere, or by correspondence or otherwise, production, ship
ment, or price data in such form or manner as to indicate that a manu

facturer has exceeded any such quota, or that it should limit present or
future production so as to come within any such quotas; (g) to examine
or audit the production, shipment, or price records or accounts of
manufacturers for the purpose of securing adherence to any such quotas;
(h) to allocate, or to refrain from soliciting, customers of manufac

turers, or to allocate markets or marketing territories among several

manufacturers; (i) to fix or maintain prices for products; (j) to use, or
to promote the use of, an estimating manual, or any other handbook or

device, for the purpose of fixing or maintaining the prices of products;
(k) to use, or to promote the use of, predetermined prices for materials,
manufacturing operations, or delivery in estimating or pricing products,
or analyzing production, price, sales, orders, shipment, or delivery data
of manufacturers of such products for the purpose of fixing or main
taining the prices thereof of two or more manufacturers; (1) to examine
or audit the production, shipment, or price records or accounts of manu
facturers of products for the purpose of fixing or maintaining the prices
of such products; (m) to compel a manufacturer to submit copies of
invoices to a trade association or like agency, or to name or identify
any customer in connection with the submission of invoices to such
trade association or agency; (n) to authorize a trade association or like
agency to disclose customer invoices or data as to individual transactions
with customers, which have been submitted by a manufacturer to such
trade association or agency, to a competitor of such a manufacturer.
Nothing in the decree limits the right of the defendants, their suc

cessors, members, directors, officers, agents, and employees, and all per
sons acting under, through, or for them, to do, or to cooperate in doing,
any act, or to engage in any practice, not enjoined by the decree, in-
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eluding but not limited to the following: (a) gathering, auditing, and

disseminating information as to the cost of manufacture, the volume of

production and shipment, the actual price or base price derived from
the actual price which the products has brought in past transactions,
stocks of merchandise and materials on hand, approximate cost of trans

portation, and any other facts pertaining to the condition or operation
of the industry, and meeting to discuss such information and statistics,
without, however, reaching or attempting to reach any agreement or any
concerted action with respect to prices or production; (b) promoting
the application of uniform cost accounting to the manufacturing, esti
mating, and sales policies and practices of manufacturers; (c) compiling,
publishing, and circulating, in the form of a currently revised loose leaf
industry manual, handbook, or otherwise, recommended formulae,
methods, systems, or procedures, and illustrations thereof, for the com

putation of selling prices of products without, however, in any such
industry manual or handbook, specifying or recommending the selling
price to be charged for any product, the price to be charged for freight
or any manufacturing operation or material used in the manufacture
of any products, or the- rate of profit to be included by any manufacturer
in the selling price of any products; (d) compiling, publishing, and
circulating, in any form, current data as to the cost of the materials,
operations, and other elements that go into the manufacture, sale, and
delivery of such products, provided, however, that such cost data must
not consist exclusively of average or weighted average costs of two or

more manufacturers and that the cost of any individual manufacturer
must not be so identified by name or otherwise in any trade association
publication as to be made known to its competitors; (e) exchanging
information as to credit, and specific current contracts for the sale of
products for the sole purpose of avoiding interference with such contracts.

Nothing in the decree limits the right of any defendant to issue and
circulate lists of current prices charged for its products provided such
lists are made available to the trade and competitors. Nothing in the
decree applies to any agreement between a manufacturer and its sub
sidiaries; between a manufacturer and companies associated through
common ownership or operating management; or between the subsidiaries
of any manufacturer. Nothing in the decree applies to the conduct of
the individual business of any defendant or to operations or activities
of the defendants outside of the United States, its Territories and the
District of Columbia, or to their operations or activities within the United
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States, its Territories and the District of Columbia, which relate exclu

sively to foreign countries. Nothing in the decree applies to agreements
or arrangements permitted by Section 1 of the Sherman Act as amended

by the Act of August 17, 1937, commonly called the Miller-Tydings
Act,17* or by the patent laws.
For the purpose of securing compliance with the decree, duly author

ized representatives of the Department of Justice, on the written request
of the Attorney General or an Assistant Attorney General, and on reason

able notice as to time and subject matter, will be permitted: (1)
reasonable access, during the office hours of the defendants, to all books,
ledgers, accounts, correspondence, memoranda, and other records and
documents in the possession or under the control of the defendants,
relating to any of the matters enjoined by the decree; (2) the right,
subject to the reasonable convenience of the defendants, and without
restraint or interference from them, and subject to any legally recognized
privilege, to interview officers or employees of the defendants, in the

presence of counsel, regarding any such matters; (3) the privilege of

requesting of the defendants such reports in respect of any matters as

may from time to time be reasonably necessary for the proper enforce
ment of the decree; (4) provided, however, that information obtained

by the means permitted in the decree must not be divulged by any rep
resentative of the Department of Justice to any person other than a

duly authorized representative of the Department of Justice except in
the course of legal proceedings in which the United States is a party or

as otherwise required by law.

Jurisdiction of the action was retained by the court for the purpose of
enabling any of the parties to the decree to apply to the court at any
time for such further orders or directions as may be necessary or appro
priate in relation to the construction of or carrying out of the decree, for
the modification thereof (including, without limitation, any modification
upon application of the defendants, or any of them, required in order
to conform the decree to any Act of Congress enacted after the date of
the entry of the decree or to the laws or regulations of any State), for
the enforcement of compliance therewith and the punishment of viola
tions thereof.

17,S0 Stat. 693, IS U. S. C. � 1 (1937).
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IV. Unfair Methods of Competition As Defined by the Federal

Trade Commission

The Federal Trade Commission will attack every trade association

agreement, combination, understanding and conspiracy which tends to

restrict, suppress and eliminate competition and which tends to create

a monopoly in the sale and distribution of products in interstate
commerce.

price fixing agreements

A typical sort of an agreement which the Trade Commission will attack
is one in which the members of a trade association, acting in cooperation
with each other and thru their association, perform the following acts

and practices: agree among themselves to fix and maintain uniform
delivered prices for products sold by members of the trade association
and induce certain members of the trade association by intimidation
and persuasion to raise their prices to the uniform delivered prices fixed

by the combination, conspiracy, understanding, or agreement; hold meet

ings of the trade association to devise methods of asserting influence,
pressure, coercion or other means of inducing coercion and requiring
manufacturers and producers of products to fix, establish and maintain

prices and fix the established and published prices as well as to abide

by and adhere to the uniform price lists so fixed; and use and engage
in other cooperative acts, coercive means and practices in promoting
the establishment of and carrying out of the program and the under

standing, combination, conspiracy and agreement.
In this type of agreement or understanding, the Trade Commission

takes the position that the capacity, tendency and effect of the arrange
ment, and the acts and practices of the trade association and its mem

bers executed in pursuance thereof: (1) monopolize in the respondents
the business of manufacturing, dealing in and distributing their products;
(2) unreasonably lessen, eliminate, restrain, stifle, hamper and suppress
competition in the industry; (3) deprive the purchasing and consuming
public of advantages in price, service and other considerations which

they would receive and enjoy under conditions of normal and unob
structed, or free and fair competition in the industry; and (4) operate
as a restraint of trade and as a detriment to the freedom of fair and

legitimate competition in the industry and obstruct the natural flow of
trade in the channels of commerce between the several States of the
United States.
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agreements controlling production

Another type of trade association agreement or understanding which
the Trade Commission considers unlawful is one in which the facts indi

cate that prior to the adoption of the questionable practices the members
of the trade association were in active and substantial competition with
each other and with other members of the industry and that, but for
the practices condemned, such active and substantial competition would
have continued. In this type of agreement or understanding, it is com

mon for members of the trade association to cooperate in the perform
ance of many of the following illegal acts and practices: agreeing to

exchange, through the medium of the trade association, price lists in
order to establish the prices at which products are to be sold, and agree
ing to fix and maintain uniform prices, terms and conditions in the sale
of products; agreeing to exchange information to be used in connection
with the fixing of prices, discounts, terms and conditions of sale, agreeing
to establish a system of zones throughout the United States to aid in
the establishment and the fixing of prices of commodities, and agreeing
to cooperate in the maintenance of the various prices determined for

particular zones; agreeing to curtail the production of merchandise for
the purpose of securing the enforcement of the agreements to curtail

production when members of the trade association have filed with their

respective companies invoices and other reports, and agreeing to compile
and distribute lists of recognized dealers and distributors for the purpose
and effect of exclusively confining the sale and distribution of products
to or through the medium of such recognized dealers and jobbers; and

collecting and distributing, through the trade association, statistical
information used and useful in carrying out the terms of the undertaking,
and, from time to time distributing lists showing the current prices, terms
and conditions of sale, special discounts to be allowed dealers and dis
tributors and other information useful in executing the arrangement,
and using other methods and means designed to suppress and prevent
competition and restrict and restrain the sale of commodities in inter
state commerce.

monopolies in raw materials

In still another type of undertaking, the Trade Commission has had
occasion to question the validity of trade association or business group
agreements and understandings, namely, that of monopolistic control
of raw materials or of products either used on the soil or in the produc-
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tion of other commodities. Frequently this sort of an arrangement is

carried into effect through the holding of frequent meetings at which

express or implied agreements or understandings are reached to fix and
maintain uniform mill prices and uniform delivered prices, terms and
conditions of sale, and discounts at which , commodities are to be sold.

They cooperate with each other in the enforcement and maintenance of
fixed mill prices and of fixed delivered prices, terms and discounts by
exchanging information with each other through the trade association,
as to mill prices, delivered prices, terms and discounts at which products
are offered and sold to customers. At meetings, members of the trade
association discuss trade and competitive conditions in the industry,
trade policies to be followed, and establish the prices, including mill prices
and delivered prices, to be charged by members of the industry. The
trade association is generally used as a clearing house for the exchange
of information submitted by members, which includes reports as to the
sales of products, together with mill and delivered prices, discounts and
terms at which the products are offered or sold.
Where such an arrangement has been practiced, the Trade Commission

would be forced to conclude that the result of the acts and conduct of
the members of the trade association or business group would be: (a) to

substantially lessen, restrict and suppress competition in the interstate
sale of commodities throughout the several States of the United States,
particularly as to prices quoted and discounts allowed by participants
in the undertaking; (b) to enhance the prices of commodities above the

prices which had prevailed and which would prevail in normal, natural,
and open competition between the respondent producers; and (c) to

create a monopoly in the respondent producers in the manufacture and
sale of their products in interstate commerce. In addition, the Trade
Commission would undoubtedly take the position that the acts and

practices described would be to the prejudice of the public; would have
a dangerous tendency to hinder and prevent price competition between
the respondents in the sale of their products in interstate commerce,
within the intent and meaning of Section 5 of the Federal Trade Com
mission Act;17" would place in the respondents the power to control and
enhance prices; would increase the prices of their products paid by their
customers and consequently the prices paid by the public; would create
in the producers a monopoly in the sale of their products in interstate

'52 Stat. Ill, IS U. S. C. �� 41, 44, 45, 52-58 (1938).
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commerce; and would unreasonably restrain interstate commerce in the

distribution of their products and constitute unfair methods of compe
tition in interstate commerce within the meaning of the Act.

concerted action through corporate combination

Cooperative action through trade associations or through fictitious

corporate structures, for the purpose of securing and controlling business
in particular trading areas, has been condemned by the Trade Commis
sion. A review of the essential features of this type of case will illustrate
the dangers of following such practices. The case in point concerned a

business which represented about 40 per cent of the total dollar volume
of business in the product in the trading area. The respondents were

in active competition with each other and were considering invitations
for proposals to supply approximately $300,000 worth of their products
in various sizes. Subsequent to the date the invitations were issued, but
prior to the date when they were to be opened, a meeting was held by
the treasurer of one respondent, a salesman of another respondent, and
the president and vice-president of two other respondents, for the pur
pose of discussing the invitations for proposals.
The representatives of the respondent companies who attended this

meeting were trying to find out what each of them intended to do in
the matter of the invitation for proposals, what the hours provision was

going to be, what the wages would have to be, and in general what
conditions were with reference to the invitation. The representatives
attending this meeting did not reveal to any party present the prices
they intended to submit in behalf of the companies they represented.
They did discuss, however, what prices their competitors were going to
submit and the probable amount their competitors would bid, with a

view to making in any event the price of the several companies below
that of their competitors. The prices were discussed in the way of
getting a price that would be under the price of their competitors. It
was proposed that they get together with an endeavor to try to figure
out what their competitor's prices were going to be so that they could
be sure and bid under their prices. There was a general discussion of
the probable amount of business which would be involved in the trans
action.
After the meeting, three of the representatives of the respondent com

panies revised their figures which they had previously prepared to submit
in behalf of their companies. When the bids were opened, it was found
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that two companies were the lowest bidders on all of the items called
for in the invitation, and in due course they were jointly awarded the
contract to supply the products called for in the invitation. Subsequently
a separate and new corporate enterprise was organized and the contract

to supply the products called for in the invitation was assigned to the
new corporation. The employees of the new corporation were not per
mitted at first by the directors, who were also officials of other respon
dent companies, to submit specific bids to supply their products in
behalf of the new corporation, but they were directed to promote the
sale of their products generally and were directed to help obtain con

tracts for two particular respondent companies. Later, however, the
new corporation submitted bids to supply their products to the pur
chasing public in its trading area, under directions of its board of
directors. The prices at which the new corporation sold its products
were fixed by officials of the other respondent companies.
While under the direct control and management of the other respon

dent companies, the new corporation, on several occasions, submitted
bids to the Government to supply their products. The prices quoted in
these bids were below the production cost of the products involved.
During the course of several years, the new corporation suffered a loss
of over $9,000 through selling its products below cost of production.
The minutes of the meetings of the board of directors of the new cor

poration indicated that representatives of the other respondent com

panies were present and participated in the business conducted and
were conversant with all of the activities of the new corporation, includ
ing prices, bids, contracts, and the like. Following the organization of
the new corporation, the other respondent companies did not compete
for business in the trading area in which the new corporation operated.
In this case the Trade Commission found that the respondent com

panies constituted a large and influential group of manufacturers and
dealers in the products involved within the trading area reserved for
the new corporation. They constituted a group so large and influential
that they were able to and did control to a substantial degree the flow
of trade in interstate commerce of their products. It was concluded by
the Trade Commission that the respondent companies had wrongfully
entered into an agreement and conspiracy to eliminate competition be
tween themselves and to suppress competition in the trading area re

served for the new corporation by having maintained a jointly owned
corporation which the respondent companies dominated, managed and
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controlled. According to the Trade Commission, the respondent com

panies failed and refused to submit to prospective customers competitive
bids with one another to supply their products in the territory reserved
for the new corporation. The respondent companies failed and refused
to submit to prospective customers competitive bids with the jointly
owned new corporation to supply their products to customers in the

trading area reserved for the new corporation.
The respondent companies submitted bids through and in the name

of the jointly owned new corporation to prospective customers in the

trading area reserved for it and quoted prices on their products and
sold the same in the trading area reserved for the new corporation
through and in the name of the jointly owned new corporation. As a

result of this agreement, competition between the respondent companies,
according to the Trade Commission, was eliminated or was, at least,
substantially lessened and injured. Specifically, the Trade Commission
ordered the respondent companies in this matter to cease and desist
from doing and performing by agreement, combination or conspiracy
between or among any two or more of them, the following acts and

practices: refusing and failing to submit independent competitive bids
to supply their products to prospective customers; selling or submitting
bids to supply, either in the name of the jointly owned new corporation
or any other jointly owned corporation or organization, their products
to prospective customers ; and selling or submitting bids to supply, either
in the name of the jointly owned new corporation or any of the respondent
companies, their products to prospective customers below the cost of

production.
cooperation within a state may be considered unlawful

The Trade Commission has questioned the right of a trade association
to eliminate competition even when its principal activity is confined
within a single State. In this instance the greater portion of the products
concerned were produced in one State and were processed and consumed
in other States in competition with similar products produced in other
States. Before the adoption by the trade association of the practices
questioned, the members of the trade association were in active and
substantial competition with producers located in other States trading
in the same products. One of the most important practices attacked
was the daily computation of a price and the distribution among the
members of the trade association and to the industry generally of an



1941] Trade Association Administration 49

association price. The association price was arrived at by having cer

tain members of the trade association report to the association at an

appointed time each day the bids made by them. When these bids were

received by the association, it computed a price which became the asso

ciation price for the remainder of the day during which the bids were

reported and for that portion of the next day up to the time bids were

similarly reported. The computed price was not a true average of the
bids reported to the association. Bids were reported to the association

only by those members designated by it for such reporting. Individual
bids were revealed by the association to any regular member in good
standing. Each bidder was obligated to take at least a specified portion
of the commodity for which a bid was submitted and bids were only
good for acceptance for a fixed period of time, usually until 9 A. M.
of the next business day.
Members of the trade association used the daily association price as

a basis for making quotations and consummating sales and purchases to

producers and to the trade. The Trade Commission was of the opinion
that the daily computation and dissemination of the association price
by the trade association and its members in concert had the tendency
and effect to cause prices to become established and maintained at levels
favorable to the members of the trade association and unfavorable to

those from whom they bought and to whom they sold and thereby unduly
suppressed competition. Other practices which were part of the trade
association's scheme were the following: from time to time differentials
were fixed and maintained, these margins or differentials, in conjunction
with the establishment and maintenance of an association price, being
considered a foreclosure of all opportunity for price competition; agree
ments were made to refrain from transporting materials and commodities
from producers to warehouses or shipping points free of charge and to fix
and maintain uniform storage charges; and uniform contracts and terms

and conditions of sale for buying and selling commodities were estab

lished, by which members of the trade association agreed to refrain
from deviating from such terms and conditions as were established and

attempts were made to coerce non-members to use and maintain the
contracts, terms and conditions established and maintained by the mem

bers of the trade association.

According to the Trade Commission, the members of the trade asso

ciation used it as an instrumentality: for establishing and maintaining
rules, regulations, practices and policies considered to be unlawful; for
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holding meetings and engaging in other collective and cooperative activ

ities of a similar illegal nature; and for collectively and collusively
inducing, persuading and coercing members of the industry to adhere

to such rules, regulations and practices. Such cooperation, agreements,
combinations and conspiracies were considered to have had the effect:

of unduly and unlawfully restricting and restraining the sale of com

modities between the several States of the United States; of substantially
enhancing prices to the consuming public and of maintaining prices at

artificial levels, thus depriving the public of the benefits that would flow

from normal competition; of lowering substantially prices to the pro

ducing public, particularly to those obliged to sell commodities to mem

bers of the trade association; and of preventing the growth and develop
ment of new methods of marketing.

potential competition must not be hamstrung

A ruling of the Trade Commission against a trade association has
been upheld by the court which prohibited: (1) the fixing and main

taining of uniform prices; (2) the compiling, publishing and distributing
of any joint or uniform list or compilation of prices; (3) the adopting
of any joint or uniform price list or other device which fixes prices;
and (4) the discussing, through the medium of meetings, uniform prices,
terms, discounts, agreements upon prices by resolution or otherwise, or
employing any similar device for fixing or tending to fix prices, or which
may have been designed to equalize or make uniform the selling prices,
terms, discounts or policies of members of the trade association. In this

type of situation the Trade Commission found that sales were made at
a uniform fixed price by each member of the trade association and that
the uniformity was attained by a price fixing agreement. It found that,
at meetings held each week, a committee fixed an industry price from
which, by the use of a formula, a base price, producer's prices, and
trade prices were computed.
The members of the trade association admitted the effectiveness of

fixing the uniform prices and indicated that there was no evidence of
dissatisfaction among any members of the industry over the control of
prices. The principal question to be decided, therefore, was whether the
agreed elimination of competition as a result of the price fixing agree
ment was an unfair method of competition. The court stated that each
member of the trade association was a potential competitor of each other
in the sale of their products. This potential competition was prevented
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not only by the mutual promises of the members of the trade association
but also by the sanction of a substantial fine on any member violating
the agreement by selling his products at prices less than those fixed by
the committee. In the opinion of the court, it was obvious that the
consumers of these products would be most unlikely to receive the
benefit which, under competition, would Sow to them in the form of
lower prices charged by some members of the trade association whose
costs were less than those of competitors because of improved mechanical

processes, higher managerial or operating efficiency, or advantageous
location with respect to transportation costs.
The deprivation of benefit to the consumer resulting from lower costs

of the more efficient members of the trade association, according to the

court, arises from the fact that no higher cost member would join in the
combination to fix the price unless the price was one advantageous to
him. In other words, the strong tendency in any such combination is
to fix a price making a profitable return to the particular member of
the trade association which has the highest production cost at the point
of sale. In addition, when a monopoly controls the supply of a particular
product preferred by consumers, there is always present a pressure to
raise the price to a point which affords an unreasonable profit to all
members composing the group of monopolizing suppliers. Under the

agreement entered into by members of the trade association, the court
found that it destroyed the freedom to compete by. the sanction of fines
on any one of the price fixers who might have sought at any time a

greater economic advantage because of his superior energy, ability and
resources, and prevented each member from acquiring more than his
permitted quota and from making larger sales at smaller profits. Each
member of the trade association was considered as a potential competitor
who, if freed, would renew the desired norm of free competition with
others. In other words, each member of the trade association, through
the price fixing agreement, prevented each other from the free use of
his economic power and ability. The Federal Trade Commission Act
seeks to keep free the competition of the potential as well as the imme
diate competitor.18
The court took judicial notice of the fact that there were many other

potential competitors, that is, persons not parties to the price fixing
agreement. Against such outside competition, each price fixer, through

18F.T.C. v. Raladam Co., 283 U. S. 643 (1931); F.T.C. v. Klesner, 280 U. S. 19 (1929).
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the agreement, hamstrung each other price fixer in the free exercise of

his energy and economic power. The single price which was fixed made

it impossible for individual price fixers to meet the day to day changes
of a free market. The acts which the Trade Commission found to have

been practiced by members of the trade association were held to have

been methods of competition, unfair both to members of the trade asso

ciation and to the consumers of their products. The members of the

trade association contended that, since they had by an agreement elim
inated price competition, and since each member was dealing with his
own property, there was no unfair method of competition involved in

each preventing the other from a free competition with one or more of
the agreeing members which would destroy any price fixing profit, or

in preventing one or more of them from competing with an outsider
whom the price fixers were not able to persuade to join in the trade
association agreement. In its opinion the court stated that a method of

competition is unfair if it does not leave to each actual or potential
competitor a fair opportunity for the play of his contending force

engendered by an honest desire for gain. The Supreme Court of the
United States has ruled that the great purpose of the Federal Trade
Commission Act is to advance the public interest by securing fair oppor
tunity for the play of contending forces ordinarily engendered by an

honest desire for gain.19 To this end, it is essential that those who
adventure their time, skill and capital should have large freedom of
action in the conduct of their own affairs.
Even though no member of a trade association is found to be injured

in his profits as a result of the restraint of the combined members, where
there is a price fixing agreement, it is obvious that it is the harm of
destroying a fair opportunity for competition among themselves, and
to the public, from the fixed and uniform prices established by the
combination, which makes such a method of competition unfair because
it restrains competition.
"F.T.C. v. Raladam Co., 283 U. S. 643 (1931) ; International Shoe Co. v. F.T.C., 280

U. S. 291 (1930); F.T.C. v. Sinclair Ref. Co., 261 U. S. 463 (1923i.

Part II of this article will appear in the December issue of the Journal.



THE

GEORGETOWN LAW JOURNAL
Volume 30 Number 1

NOVEMBER, 1941

THE BOARD OF EDITORS
Timothy Peter Ansberry, of the District of Columbia . . Editor in Chief

Charles E. Thompson, of Pennsylvania Associate Editor

James A. McKenna, Jr., of New York Associate Editor

Robert D. Scott, of California Administrative Law Editor

William Blum, Jr., of Maryland Federal Legislation Editor

John Preston, Jr., of the District of Columbia Note Editor

David Arthur Wilson, Jr., of Connecticut . . . Recent Decision Editor

W. Barrett McDonnell, of Iowa Recent Decision Editor

John R. Wall, of Virginia Book Review Editor

Joseph Lea Ward, of Virginia Secretary

STAFF

Joseph Francis Goetten
New York

John R. Higgins
Alabama

Milton A. Nixon
Maine

Gilbert Ramirez
New York

Charles William Stewart
District of Columbia

Quentin O. Young
New Jersey

Harold Gill Reuschlein, Faculty Advisor

S3



ADMINISTRATIVE LAW

BIAS OF TRIAL EXAMINER AND DUE PROCESS OF LAW

'TWO opinions appeared during the summer which suggest a review of

the law thus far developed concerning the effect of a trial exarriiner's
bias upon the fairness of the hearing before him. One of these opinions
was a serene statement for the majority by Mr. Justice Frank of the

Second Circuit Court of Appeals;1 the other was a dissent by
Mr. Justice Stephens of the United States Court of Appeals for the
District of Columbia.2 Both opinions start with the rules which have
been applied to trial judges in courts of law, and both adapt these rules,
in the light of recent precedent, to the National Labor Relations Board
trial examiner, an administrative officer hearing issues of fact in an ad
ministrative tribunal. To the Second Circuit Court of Appeals, the trial
examiner is a very human individual and not to be reversed too freely
for minor improprieties. Mr. Justice Stephens also expressed a willing
ness to overlook occasional losses of composure;3 but he was troubled
with his conviction that where a trial examiner has a biased attitude he
must almost invariably give advantage to the Board and disadvantage to

the petitioners. A reading of the two opinions reveals several disagree
ments concerning various particular rules; but somehow the reader is
left with a feeling that perhaps both are right.

BIAS IN GENERAL

There is an old axiom which runs, "No man ought to be a judge in
his own cause". From very early times this axiom has been a ruling
influence in the courts of law, and all fair minded men have recognized
it as a fundamental principle of any system of laws based upon a love
of justice. So the courts have repeatedly held that a judge pecuniarily
interested in the outcome of the case before him should be disqualified;
that his decisions should not be allowed to stand unchallenged.4
^National Labor Relations Board v. Air Associates, Inc., 121 F. (2d) 586 (C. C. A.

2d, 1941).
aBethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 654 (App.

D. C. 1941).
*Id. at 658.

*Hesketh v. Braddock, 3 Burr. 14, 97 Eng. Rep. R. 1130 (1766); London v. Wood,
12 Mod. 669, 88 Eng. Rep. R. 1592 (1702); Bonham's Case, 8 Coke 113 b, 77 Eng'
Rep. R. 646 (1610) ; Note (1927) SO A. L. R. 1256.
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The rule has not been particularly hard to apply. The courts have

wisely restricted its application to situations in which the judge's pecuni
ary interest is direct, and have refused its application where the judge
may be only indirectly benefited by the outcome of the case. Thus, a

statute is held to be lacking in due process if it provides that the fines

imposed by a judge shall be paid directly to him as salary.5 On the other
hand, a judge is not disqualified to sit in misdemeanor cases merely
because the municipality which collects the fines also pays the judge's
salary6�and this is so even though the salary is payable out of a fund
created by the imposition of fines.7 In some instances, however, the
courts have disagreed in applying the rule. As an example of this dis

agreement, two cases may be cited which are especially interesting be
cause they involve administrative determinations. In one case, a statute

allowing the county auditors a 4% fee for placing unreported property
on the tax rolls was upheld, the court saying that the auditor was not

acting as a judge in his own cause for the reason that he had no cause

to be adjudged.8 This case represents a strict, and probably erroneous,
application of the maxim. More reasonable is the other case which struck
down a similar statute, saying, "the object of all legislation pertaining to

judicial or quasi-judicial proceedings is to furnish an impartial and

wholly disinterested tribunal . . .".9
These cases, it should be noted, all involve situations in which the

trial official had a pecuniary interest in the case. Before the principle
may be applied to cases in which the trial officer has only a political
interest, it is necessary to state a corollary, i.e., that a litigant is not

only entitled to a hearing before a judge without a pecuniary interest,
but is also entitled to have a judge who is completely impartial and dis
interested.10 The corollary (or rule) has been applied in cases where a

personal bias has been shown, and the means for disqualifying a judge
in advance of the trial have been provided in Section 2 1 of the Judicial
Code.11 A judge's dislike of a litigant's nativity has been held to be a

Turney v. Ohio, 273 U. S. 510 (1927).
'Re Guerrero, 69 Cal. 88, 10 P. 261 (1886).
''Ex parte State Bar Association, 92 Ala. 113, 8 So. 768 (1891).
"Probasco v. Raine, 50 Ohio St. 378, 34 N. E. 536 (1893).
"Meyers v. Shield, 61 Fed. 713, 725, 726 (C. C. N. D. Ohio 1894).
"In passing, it might be suggested that for a National Labor Relations Act hearing no

such judge actually exists.
u36 Stat. 1090 (1911), 28 U. S. C. � 25 (1934).
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sufficient bias to disqualify the judge.12 And a quite recent case has held

categorically that "Hostility is a form of bias" which is sufficient to dis

qualify.13 In this latter case the rule is expressed fully:
"Judges cannot be forbidden to feel sympathy or aversion for one party or

the other. Mild expressions of feeling are as hard to avoid as the feeling itself.
But a right to be tried by a judge who is reasonably free from bias is a part
of the fundamental right to a fair trial."14

It is in approximately this form that the rule has been applied to the

hearings before a trial examiner. What are the problems encountered in

making this application?
EVIDENCE OF BIAS

As one court has said, "Bias must be considered objectively".15 If an

examiner can manage to lock his feelings in his own breast both before
and during the trial, his determination, unless otherwise erroneous, can
not be questioned. Only when he gives some outward evidence of his

partiality is the fairness of the hearing to be questioned.16 Consequently,
it becomes important to know just what acts of an examiner are regarded
as evidence of partiality.
A "hostile attitude toward witnesses"17 and "coercive examination of

witnesses"18 have been held to be evidence of bias. Too many questions
from the examiner19 and "improper questions"20 have also been sug
gested as evidence of bias. Restrictions on petitioner's examination,21
Merger v. United States, 255 U. S. 22 (1921).
lsWhitaker v. McLean, 118 F. (2d) 596 (App. D. C. 1941).
uIbid.
"Ibid.
"Ibid.

"Montgomery Ward & Co., Inc. v. National Labor Relations Board, 103 F. (2d) 147,
149 (C. C. A. 8th, 1939).
lsInland Steel Co. v. National Labor Relations Board, 109 F. (2d) 9, 14 (C. C. A. 7th,

1940).
"See Cupples Co. Manufacturers v. National Labor RelaUons Board, 106 F. (2d) 100,

113 (C. C. A. 8th, 1939). (Held, conduct of examiner did not constitute a denial of due
process) ; Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 654
(App. D. C, 1941) (Dissenting opinion).
xSee Cupples Co. Manufacturers v. National Labor Relations Board, 106 F. (2d) 100,

113 (C. C. A. 8th, 1939) (Held, conduct of examiner did not constitute lack of due process) ;
Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 652 (majority
opinion), 655 (dissenting opinion).
aSee Montgomery Ward & Co. v. National Labor Relations Board, 103 F (2d) 147 149

(C. C. A. 8th, 1939).
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discrimination in rulings,22 "prejudging the case",23 "badgering" of wit

nesses,24 and omissions from the record,25 have all been mentioned. In
one case, the petitioner was forbidden the privilege of transcribing "off
the record" proceedings, and the reviewing court found that this action
disclosed a "hostile attitude" on the part of the trial examiner.26

Some references have been made to the trial examiner's manners.

Thus, Mr. Justice Stephens in his dissent notes that the trial examiner

displayed no "malevolence" and was not "sarcastic" and "rough" as was

the trial examiner in Inland Steel Co. v. National Labor Relations
Board,21 thereby implying that a trial examiner's general conduct at the
trial might vitiate the hearing.28 The majority opinion in the same case

observes that the examiner committed no "gross breach of decorum".29
So also in another case where the court recognizes that the examiner
was "courteous".30 But these may simply be remarks in passing; for
there seem to be no cases in which mere bad manners, if they may be
separated from other evidence of bias, have been held to be bias in
themselves. As Mr. Justice Frank observed,

"But bad manners, if they have no effect on the testimony, surely do not

require the delays and expense which would be involved in its retaking. Courts
do not sit to conduct a school of etiquette or to censure bad manners which
result in no harm. . . ."31

An unequal application of the Board rules with respect to subpoenas
has also been held to be evidence of bias.32 In the Inland Steel Co. case

'"See Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 655 (App.
D. C. 1941) (dissenting opinion).
^Id. at 657.
M/i. at 651 (majority opinion).
xSee Montgomery Ward & Co. v. National Labor Relations Board, 103 F. (2d) 147, 149

(C. C. A. 8th, 1939).
"Inland Steel Co. v. National Labor Relations Board, 109 F. (2d) 9, 14 (C. C. A. 7th,

1940).
"Ibid.
^See Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 658 (App.

D. C. 1941).
"Id. at 652.
*�See Cupples Co. Manufacturers v. National Labor Relations Board, 106 F. (2d) 100,

113 (C. C. A. 8th, 1939).
^National Labor Relations Board v. Air Associates, Inc., 121 F. (2d) 586, 590 (C. C. A.

2d, 1941) ; cf. Ott v. Board of Registration in Medicine, 276 Mass. 566, 177 N. E. 542

(1931).
inland Steel Co. v. National Labor Relations Board, 109 F. (2d) 9, 20 (C. C. A. 7th,

1940).
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the court remarked that by placing conditions upon the petitioner's right
to process, the examiner had placed a burden upon the petitioner which
was not also placed upon the Board's counsel.33 This was regarded
as evidence of bias. Certainly such circumstances suggest that the

hearing accorded the petitioner was not a fair one. Fair play is neces

sary if the hearing is to be fair, and to give one side an advantage over

the other is to deny the doctrine which is understood on every play
ground in America. But whether the circumstances also indicate bias is
another question. In considering this question the courts have not been

particularly careful to distinguish bias from other error. Mr. Justice
Stephens, however, notices the distinction when he says,

"I do not say that the ruling itself because incorrect . . . necessarily evidences
bias. A judge or examiner may make a mistaken ruling on the admissibility of
evidence without convicting himself of unfairness."34

Perhaps "improper questions", and "restrictions" on petitioner's ex

amination, both mentioned above, may be classified with unequal sub
poena privilege as separate error rather than as evidence of bias.

MUST PREJUDICE BE SHOWN?

There is real disagreement between various circuit courts of appeals
on the question of whether bias is reversible error if actual prejudice is
not shown. One group of cases hold that bias itself is prejudice,35 and
another group hold that petitioner must show prejudicial error resulting
from bias. Thus it appears that two different concepts of bias are

recognized.
Inland Steel Co. v. National Labor Relations Board takes the strong

est position holding bias to be prejudice per se.30 And Mr. Justice
Stephens' dissent states the view precisely:

*>Ibid.
MSee Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 656

(App. D. C, 1941).
^Perhaps this is another way of saying that bias is a generic term which includes all

errors purposely committed. Thus, a prejudicial error will constitute grounds for reversal
whether the error is committed purposely or mistakenly. Where such error has been
committed, the question of bias is not important. A non-prejudicial error, on the other
hand, would not be grounds for reversal if mistakenly committed; but if non-prejudicial
error is purposely committed, such error might give rise to an inference of bias for which
reversal would follow.
"109 F. (2d) 9 (C. C. A. 7th, 1940).
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"The law does not require objective demonstration of actual prejudice from

the bias of a judge or examiner. The bias itself is prejudice, because the due

process clause of the Fifth Amendment to the Constitution guarantees a fair

hearing and there can be no fair hearing before a biased officer. The law does
not speculate as to the consequences of bias, once it is shown."37

Montgomery Ward & Co. v. National Labor Relations Board36 is to

the same effect. Although prejudice was shown, the court intimated that
there was no necessity to do so, the partiality of the examiner being
sufficient to support reversal. In mentioning that prejudice had been

shown, the court was careful to say that "This observation is not made
as concerned with an erroneous ruling on introduction of evidence but

as, possibly, having a bearing upon the partiality of the examiner".39
National Labor Relations Board v. Ford Motor Co.40 seems to rec

ognize the views stated in the foregoing cases but offers a distinction
which may be regarded either as the bridge between the two concepts
or as the entering wedge which will ultimately overthrow the view which
it professes to uphold. Since the meaning is not altogether clear, only
the court's words may be trusted to present the distinction:

"Material prejudice to the interest of the complaining litigant must clearly
appear. . . . We are not unmindful of the view that once impropriety appears
prejudice will be presumed and need not specifically be proven. [Citing Inland
Steel Co. v: National Labor Relations Board.~\ We are not in conflict with it
insofar as it comprehends the inevitability of substantial prejudice even though
incapable of precise exposition. In this respect, each decision must be based

upon the peculiar facts of the case involved and the kind and degree of the

impropriety, . . . upon the appraisal thereof made at the time by the parties
themselves and with regard to the result of the review as it bears upon issues,
the determination of which may not have been affected by the impropriety."41

Just why this distinction does not conflict with the prejudice per se

view is not quite clear. Nevertheless, the Ford case furnishes a prece
dent. In Air Associates, Inc. v. National Labor Relations Board42 the
distinction is precisely the same. No contention being made that the
examiner erred in the admission or exclusion of evidence or that he pre-

"See Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 6S9

(App. D. C. 1941).
x103 F. (2d) 147, 156 (C. C. A. 8th, 1939).
"Ibid.
"114 F. (2d) 905, 909 (C. C. A. 6th, 1940).
aIbid.
*2121 F. (2d) 586, 589 (C. C. A. 2d, 1941).
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vented, by intimidation, witnesses from giving testimony, the bias of the

examiner, if error at all, was harmless�"a blank cartridge".43
Now a reviewer, unlike a court, is not under obligation to make the

cases appear consistent.44 If bias means anything it means partiality on

the part of the examiner. If it is possible to show this partiality to exist

independently of other procedural error, it is either reversible error or

not. If it is reversible error, then Mr. Justice Stephens' view is the

only logical one; i.e., there can be no fair hearing before a biased judge.45
But if it is impossible to show the existence of bias independently, then
we may as well be done with the concept; for if bias can be proved
only by showing the commission of other prejudicial error, there is no

need to prove bias. Judging from the scarcity of cases in which a judge
has been reversed for mere irascibleness, it would appear that the courts

are not disturbed by the conduct of their own colleagues so long as they
make a conscious effort to adhere to the technical rules of procedure.
Administrative officers may be in a different category.

FAILURE TO OBJECT TO BIAS

Of more practical importance is the question of whether the petitioner
loses the right to challenge the fairness of the hearing for bias if he fails
to enter a timely objection. The function of an objection is to give
the judge an opportunity to correct himself. Obviously then it would
be rather futile to object to the trial examiner on the ground of bias.
If the trial examiner is biased, he can hardly bring himself to an im
partial attitude merely by having his attention called to his partiality.
Consequently,

'

it would appear that if any objection is required, an

objection addressed to the Board would be sufficient 46 So far the de
cisions do not seem to be definite on the point; some notice that no

objection was made but consider the question of bias nevertheless,47
and others mention the failure to object as make-weight to their decision

"Ibid.
"See Frank, Illusory Precedents, Law and the Modern Mtnd (Tudor ed. 1936) 148

et seq.
"See Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641 659

(App. D. C. 1941).
"Ibid.; National Labor Relations Board v. Washington Dehydrated Food' Co 118 F

(2d) 980 (C. C. A. 9th, 1941).
"Ibid.; National Labor Relations Board v. Ford Motor Co., 114 F (2d) 905 909

(C. C. A. 6th, 1940) .
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to uphold the Board on other grounds.48 In the Inland Steel Co. case

an objection was addressed to the Board, but the court said nothing of

whether this was necessary.49

EFFECT OF AN INTERMEDIATE REPORT

The cases are again at variance in situations where it appears that
the Board disregarded the intermediate report of the examiner who had
been guilty of bias. As a practical rule, since the ultimate decision
is always with the Board it would seem that the bias of the examiner
is probably inconsequential if the Board ignores his report. This view
has been expressed in some cases,50 but in others the courts insist that a
fair hearing is the petitioner's absolute right, regardless of whether the

resulting intermediate report is considered by the Board or not.51 This
latter view would seem to be in accord with a view expressed by the

Supreme Court in determining the effect of a trial judge's bias on a

reviewing court:

"The remedy by appeal is inadequate. It comes after the trial and, if prejudice
exists, it has worked its evil and a judgment of it in a reviewing tribunal is

dangerous."52

The Board is not quite in the same position as a reviewing tribunal,
especially when no intermediate report is considered by them; neverthe

less, the quotation above seems to bolster the view that there is no way
to right the injustice resulting from the unfair hearing except by re

manding the case for a new hearing before a new and unbiased ex

aminer.53
With perhaps a single exception 54 all of the cases, whether on one

"Bethlehem Steel Co. v. National Labor Relations Board, 120 F. (2d) 641, 652, 653 (App.
D. C. 1941) ; National Labor Relations Board v. American Potash Corporation, 98 F. (2d)
488, 491 (C. C. A. 9th, 1938).
"109 F. (2d) 9, 21 (C. C. A. 7th, 1940).
""National Labor Relations Board v. Ford Motor Co., 114 F. (2d) 905, 909 (C. C. A.

6th, 1940) ; National Labor Relations Board v. Air Associates, Inc., 121 F. (2d) 586, 588

(C. C. A. 2d, 1941).
^Montgomery Ward & Co. v. National Labor Relations Board, 103 F. (2d) 147, 156,

157 (C. C. A. 8th, 1939) ; see Bethlehem Steel Co. v. National Labor Relations Board, 120
F. (2d) 641, 659 (App. D. C. 1941) (dissenting opinion).
^Berger v. United States, 255 U. S. 22, 36 (1921).
^Montgomery Ward & Co. v. National Labor Relations Board, 103 F. (2d) 147, 156,

157 (C. C. A. 8th, 1939).
"National Labor Relations Board v. Air Associates, Inc., 121 F. (2d) 586, 590 (C. C. A.
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side or the other of a particular question, seem to exhibit a tendency
to impose a stricter standard of conduct upon the trial examiner than

upon a judge. Perhaps this is a desirable tendency, considering the

peculiar organization of the National Labor Relations Board. Under
neath the reviewing courts' reasoned opinions is a troubled distrust of
the administrative body which is at once judge, jury, witness, and

prosecutor. In such an agency there is sure to exist at least a mutual

understanding between examiner, counsel, and investigator, regardless of
how the organization is theoretically separated into divisions. And it
must be remembered, finally, that no tradition of restraint operates on

the administrative body comparable to that which has been developed
in the courts.

ROBERT D. SCOTT

2d, 1941). "We perceive no good reason for applying a stricter rule to so-called quasi-
judicial officials. . . . Trial examiners and members of administrative boards�and judges
�are all human, and it is unreasonable to demand that any human process be absolutely
flawless. The work-a-day world is no place for a perfectionist." Such tolerance and
serenity can only be applauded.



FEDERAL LEGISLATION

DEMOCRATIC PROCESS IN TIME OF EMERGENCY
�WORLD WAR II�

Tl/TANY have said, particularly in recent months, that the democratic

process is wholly inadequate to meet a national crisis, due to the

length of time necessary for the Congress to debate and enact legisla
tion. In order to cope with the problems arising in a period of emer

gency, it is said, almost dictatorial powers must be conferred upon the
Executive Branch of our Government. A study of congressional re

action to major international incidents shows precisely the contrary to

be true.

The purpose of this article is to examine the important events of
World War II and their effect upon the Congress of the United States
as expressed in concrete legislation. Executive orders and proclama
tions and the defense agencies that they established are not considered.1
The appended chart tabulates the outstanding world events both

immediately prior to and following the outbreak of World War II and
the contemporaneous statutes which have been enacted by the Congress
of the United States. The chart reveals the reaction of Congress to

these world events and the time intervals between the events and legis
lation.

Congress for several years prior to 1939. had devoted its efforts en

tirely to domestic affairs. Although Government leaders had evolved an

industrial mobilization plan2 and had been working for years on the

1In effect, this article attempts to trace the creation of the legislative framework that

enabled expansion of the Defense set-up, from a modest beginning in October, 1939, con

sisting of the President, a Council of National Defense, a National Munitions Control

Board, a Division of Controls in the State Department, a War Resources Board, and an

Advisory Commission to the Council of National Defense (see A-20 Washington Star, Oct.
19, 1941), to the present elaborate "super'' holding-company administrative structure of
80 or more agencies over which President Roosevelt presides. (For an excellent exposition
of this growth, see Fortune, August, 1941.)
^The First Industrial Mobilization Plan was the product of a Commission set up in 1930

consisting of 4 Senators, 4 Congressmen, the Secretaries of War, Navy, Agriculture, Com
merce and Labor, and the Attorney General, to study "methods of equalizing the burdens

and to remove the profits of war" . . . (and of) "policies to be pursued in event of war."
46 Stat. c. 6S3 (June 27, 1930). In 1933, 1936 and 1939 the plan was revised. Although
the 1939 Revision was not as detailed as earlier plans (Sen. Doc. No. 134, 76th Cong.
2nd Sess.) it contains the framework of the operation of the present Defense Program.
The plan calls for legislation on Priority (enacted), Control of Prices (pending), Control

63
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selective service system, the lag in public sentiment acted as an effective
brake on Congressional action. The events of 1939, however, trans

formed Congress into a body primarily interested in National Defense.
This attitude has become more and more pronounced, until at the

present time the theme is "All-out Defense."
With the convening of the Seventy-sixth Congress in January, 1939,

came the President's Defense Message. In March the Nazis completely
occupied Czechoslovakia in violation of the Munich Agreement, and

immediately thereafter, Congress authorized a modest expansion of the

Army and Navy.3 Other preliminary Defense legislation included minor
modernization of equipment for manufacture of ordnance materiel,4 and
a grant of additional authority to the RFC to accumulate stock-piles of

strategic materials.5 Immediately following the Congress' adjournment
in August, 1939, Germany invaded Poland. Upon declarations of war

by England and France, the President declared a Limited National

Emergency, and convened the Congress in a Special Session. This Spe
cial Session concerned itself solely with the passage of the Neutrality
Act and adjourned immediately thereafter.6
During the adjournment, Russia invaded Finland, and when the Third

Session commenced in January, 1940, the Congress was faced with this

expansion of the theater of war. Greatly enlarged appropriations were

requested for both the Military and Naval forces,7 in addition to which

of Foreign Trade (enacted), Organization of Government Manufacturing Facilities (en
acted), Selective Service (enacted), Financing (enacted) and Taxes, both for revenue

and profit limitation (partially enacted).
3Pub. L. No. 18, 76th Cong., 1st Sess., S3 Stat. c. 35 (April 3, 1939) ; Pub. L. No. 43,

76th Cong., 1st Sess., S3 Stat. c. 87 (April 25, 1939).
*Pub. L. No. 70, 76th Cong., 1st Sess., 53 Stat. c. 122 (May 11, 1939).
6Pub. L. No. 117, 76th Cong., 1st Sess., 53 Stat. c. 190 (June 7, 1939).
"The Second (Special) Session of the Seventy-sixth Congress began September 21, 1939

and adjourned November 3, 1939. The Neutrality Act of 1939, Pub. Res. No. 54, 76th
Cong., 2d Sess., 54 Stat. c. 2 (Nov. 4, 1939) had the declared intention of avoiding United
States involvement in foreign wars. The Act provided for the proclamation by the Presi
dent, or Congress, of the existence of a state of war (� 1), the denning of "combat areas"
and the exclusion therefrom of United States ships and aircraft (� 3), the prohibition of
the arming of merchant vessels that fly the United States flag (�6) and travel of Ameri
cans on belligerents' vessels (� 5). Sales to belligerents were limited to transactions for

cash, (� 7) the purchaser to provide carriage; and a National Munitions Control Board
was created, together with authority for the President to proclaim a list of articles to
be licensed for export (� 12). The revision of �� 3 and 6 is being extensively debated as

of Nov. 1, 1941.

7Pub. L. No. 588, 76th Cong., 3d Sess., 54 Stat. c. 313 (June 11, 1940) ; Pub. L. No. 611,
76th Cong., 3d Sess., 54 Stat. c. 343 (June 13, 1940).
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many other important pieces of defense legislation were introduced.

Congressional action was slow, however, as the picture of a Poland
crushed in twenty-six days was apparently dimmed by the stalemate on

the Western Front.
The German invasion of Denmark and Norway in April, followed

by the Nazi drive through the Low Countries in May, caused a tremen

dous acceleration in Congressional action on defense legislation. In

June of 1940, following the disastrous defeat of the British Expeditionary
Force which culminated at Dunkirk, Congress enacted previously intro
duced bills that provided for an 11% increase in our Naval strength,8
an addition of 10,000 Naval aircraft,9 and a complete system for alien

registration and control.10 The Revenue Act of 1940 provided higher
individual and corporate rates and the first Defense Tax.11 A bill author

izing negotiation12 of defense contracts and including power for the Chief
Executive to institute a system of priorities for essential and critical
materials was rushed to enactment;13 and the Reconstruction Finance

Corporation was authorized to finance the expansion and construction
of plants for production of defense materials.14 A bill which authorized
a two-ocean Navy which required 70% increase in Naval strength was

passed only thirty days after introduction.15 June also saw Italy enter

"Pub. L. No. 629, 76th Cong., 3d Sess., 54 Stat. c. 364 (June 14, 1940).
"Pub. L. No. 635, 76th Cong., 3d Sess., 54 Stat. c. 375 (June 15, 1940).
10Pub. L. No. 670, 76th Cong., 3d Sess., 54 Stat. c. 439 (June 28, 1940). See Fed. Legis.

(1940) 29 Georgetown Law Journal 187.
uPub. L. No. 656, 76th Cong., 3d Sess., 54 Stat. c. 419 (June 25, 1940).
^The usual method of Government contracting is to advertise for bids on detailed speci

fications, and from bids received (which are, however, not always satisfactory), the con

tract is let to the lowest responsible bidder. The negotiation of contracts means placement
without competition of an order with a company having the requisite facilities available
and otherwise circumstanced as to existing work loads, financial stability, labor conditions,
etc., so as to assure the speediest and most efficient production. To assist financially con

cerns loaded up with such defense business, a law permitting the assignment of claims
under defense contracts was passed. Pub. L. No. 811, 76th Cong., 3d Sess. (Oct. 10,
10, 1940) see Fed. Legis. (1941) 29 Georgetown Law Journal 486. It is interesting to

note that in this war investigation of military contracts is proceeding while the contracts
are being executed. Results are much better than with the after-the-fact witch hunts of
the last war. See particularly the excellent work of the Special Senate Committee Investi

gating the Defense Program, headed by Senator Truman, and organized pursuant to S. Res.

71, 77th Cong., 1st Sess. (Mar. 1, 1941). The recent Currier "case" is an example. See

Nation, Nov. 1, 1941, p. 417.
uPub. L. No. 671, 76th Cong., 3d Sess., 54 Stat. c. 440 (June 28, 1940).
"Pub. L. No. 664, 76th Cong., 3d Sess., 54 Stat. c. 427 (June 25, 1940).
mPub. L. No. 757, 76th Cong., 3d Sess., 54 Stat. c. 398 (June 19, 1940).



66 The Georgetown Law Journal [Vol. 30: p. 63

the war and France surrender, and Congress swung into an all-out de
fense effort. By August, the Reserves and the National Guard had been
ordered out for training,16 to be followed the next month by the first

peace-time Compulsory Military Training Act in American history.17
Supplemental defense appropriation bills were multiplied throughout this
period.18 In October, the Second Revenue Act of 1940 was passed, in
cluding an Excess Profits Tax19 designed to "prevent new war million

aires," and men in the armed forces were extended further protection
from the execution of judgments by the comprehensive Soldiers' and
Sailors' Civil Relief Act of 1940.20
By the time the Seventy-sixth Congress recessed for the Presidential

election in November, 1940, both it and the country were thinking in
terms of war. So aroused was Congress to its task in the emergency
that for the first time in its history it did not adjourn until the expiration
of the term at midnight on January 2, 1941.
It was obvious to the newly established Congress, which met on Janu

ary 3, that it was not sufficient to arm America, but that more and more

the embattled democracies would come to rely upon the United States
for arms. Promptly Congress increased the statutory debt limit to en

able the borrowing of enormous sums to pour into defense.21 An authori
zation for the construction of four hundred patrol vessels,22 and an

appropriation to construct a fleet of cargo vessels,23 were passed, and

Tub. Res. No. 96, 76th Cong., 3d Sess., 54 Stat. c. 689 (Aug. 27, 1940).
"Pub. L. No. 783, 76th Cong., 3d Sess., 54 Stat. c. 720 (Sept. 16, 1940). See Fed. Legis.

(1940) 29 Georgetown Law Journal 77.
"The principal supplemental Defense appropriations, dates of approval, and amounts,

that were enacted in the 3d Session of the 76th Congress were:

Pub. L. No. 667, 1st Supplemental June 26, 1940 $1,479,000,000
Pub. L. No. 781, 2nd Supplemental Sept. 9, 1940 2,497,000,000
Pub. Res. No. 99, Supp. for Army Posts Sept. 24, 1940 339,000,000
Pub. L. No. 800, 3d Supplemental Oct. 8, 1940 1,324,000,000

"Pub. L. No. 801, 76th Cong., 3d Sess. 54 Stat. c. 757 (October 8, 1940). See Fed. Legis.
(1940) 29 Georgetown Law Journal 349.
Tub. L. No. 861, 76th Cong., 3d Sess., 54 Stat. 888 (October 17, 1940). See Fed. Legis.

(1941) 29 Georgetown Law Journal 748.
Tub. L. No. 7, 77th Cong., 1st Sess., 55 Stat. c. 7 (Feb. 19, 1941). An indication of

the staggering proportions to which defense expenditures will mount is an estimate of Mar-
cellus C. Sheild, the Clerk of the House Appropriations Committee, made at the request
of the writer that from July 1, 1940 to November 1, 1941 Congress had appropriated or

authorized over $58,000,000,000 for the Defense Program, including the building of the
two-ocean Navy.
Tub. L. No. 4, 77th Cong., 2d Sess., 55 Stat. c. 4 (Jan. 31, 1941).
Tub. L. No. 5, 77th Cong., 2d Sess., 55 Stat. c. 5 (Feb. 6, 1941).
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supplemental or deficiency appropriation bills became almost a monthly
occurrence.24
In the first months of the new session, debate started upon the so-

called Lease-Lend Act,25 a controversial and far reaching piece of legis
lation for a nation ostensibly at peace. With the passage of this Act
our foreign policy was clearly defined, and in the words of the President,
"We are now committed to be the arsenal of Democracy."
Two appropriations to date have authorized expenditures of nearly

$13,000,000,000 to carry out the purposes of the Act. To insure the
delivery of Lease-Lend materials, legislation was passed providing for
both ship requisitioning26 and ship-space priority.27 The Congressional
answer to the demand for speeded-up production from Defense indus
tries at the time of the German invasion of Yugoslavia and Greece was

the enactment of additional legislation that enlarged first, the authority
to establish priorities for all necessary materials,28 and second, the de
fense housing program to accommodate workers in rapidly expanding
defense industries.29
The outstanding example of prompt Congressional reaction to events

abroad was the short time required for the passage of the Act that ex
tended the length of service of draftees.30 This Resolution, fpllowing
closely the outbreak of Russo-German hostilities, required only twenty-
five days for hearings, debate and enactment. In mid-October, to round

"The principal supplemental Defense appropriations, dates of approval and amounts,
that were enacted in the 1st Session of the 77th Congress to Nov. 1, 1941 were:

(for the fiscal year ending June 30, 1941)
Pub. L. No. 5, Maritime Commission Feb. 6, 1941 $313,000,000
Pub. L. No. 6, Army for Clothing Feb. 13, 1941 175,000,000
Pub. L. No. 13, 4th Supp. Mar. 17, 1941 1,376,000,000
Pub. L. No. 23, 1st Lease-Lend Mar. 27, 1941 7,000,000,000
Pub. L. No. 29, 5th Supp. April 5, 1941 2,299,000,000

(for the fiscal year ending June 30, 1942)
Pub. L. No. 247, 1st Supp. Aug. 25, 1941 6,500,000,000
Pub. L. No. 282, 2nd Lease-Lend Oct. 29, 1941 5,985,000,000

Tub. L. No. 11, 77th Cong., 1st Sess., 55 Stat. c. 11 (March 11, 1941).
"Pub. L. No. 101, 77th Cong., 1st Sess., 55 Stat. c. 174 (June 6, 1941).
Tub. L. No. 173, 77th Cong., 1st Sess., 55 Stat. c. 279 (July 14, 1941).
Tub. L. No. 89, 77th Cong., 1st Sess., 55 Stat. c. 157 (May 31, 1941).
Tub. L. No. 42, 77th Cong., 1st Sess., 55 Stat. c. 80 (April 29, 1941).
Tub. L. No. 213, 77th Cong., 1st Sess., 55 Stat. c. 362 (Aug. 18, 1941).
Another striking example of accelerated Congressional action has been their treatment

of annual appropriations for the Army and Navy as indicated on the next page:
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out the powers of the Government over persons and property, Congress
enacted legislation providing for the seizure, when necessary, of prop
erty needed for National Defense.31
Early in 1941, the possibility of inflation posed a major domestic prob

lem. To off-set in part the effect of tremendous defense spending, the
largest peace-time revenue bill in the history of the country was . pro

posed. After extensive hearings, a bill was finally enacted in September
which will take an additional three and one-half billion dollars from in

flationary channels.32 In a further effort to control inflation, the Congress
even now is conducting a study of price-control legislation.33 Also under
debate at the present time are amendments to the Neutrality Act34 and
further profit limitation measures.35
An effort will be made in subsequent issues of the Georgetown Law

Journal to particularize certain of the more interesting measures

touched in this article.

Conclusion

The foregoing legislation, together with its legislative history, demon
strates that the Legislative Branch of our Government has functioned

Pub. L. No. Reported Passed Approved Amount

75th Cong., 1st Session 1937 for fiscal year 1938

Army 176 April 27 July 1 July 1 $ 415,000,000
Navy 54 March 2 April 20 April 27 516,000,000

75th Cong., 3rd Session 1938 for fiscal year 1939

Army 590 March 23 June 7 June 11 459,000,000
Navy 493 Jan. 17 April 21 April 26 546,000,000

76th Cong., 1st Session 1939 for fiscal year 1940

Army 44 March 1 April 25 April 26 508,000,000
Navy 90 -May 4 May 18 May 25 773,000,000

.77th Cong., 1st Sess. 1941 for fiscal year 1942

Army 611 April 3 June 11 June 13 1,499,000,000
Navy 588 Feb. 13 June 6 June 11 1,308,000,000

77th Cong., 1st Sess. 1941 for fiscal year 1942

Army 139 June 5 June 28 June 30 10,384,000,000
Navy 48 March 13 May 1 May 6 3,415,000,000

Tub. L. No. 274, 77th Cong., 1st Sess. (October 16, 1941).
Tub. L. No. 250, 77th Cong., 1st Sess. (Sept. 20, 1941) (Revenue Act of 1941).
33H. R. 5479, 77th Cong., 1st Sess., (Aug. 1, 1941). Introduced by Mr. Steagall of Ala

bama and referred to the House Committee on Banking and Currency.
**H. J. Res. 237, 77th Cong., 1st Sess. (Oct. 20, 1941), referred to the House Committee

on Foreign Relations and reported to the Floor Oct. 25, 1941.

"H. R. 5781, 77th Cong., 1st Sess. (Oct. 7, 1941). Introduced by Mr. Vinson of Georgia
and referred to the House Committee on Ways and Means.
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and functioned well in the present emergency. It has intelligently held

hearings, adequately debated, and speedily enacted tremendously impor
tant legislation. In contrast to the efforts of prior Congresses to meet

the crises of earlier wars, the actions of the Seventy-sixth and Seventy-
seventh Congresses have been courageous, resolute and bold. The abil

ity of Congress to maintain the Democratic principles, to keep the two-

party system alive and functioning, and to take intelligent action within
a reasonable time after thorough consideration and debate, proves that
it is not necessary to sacrifice the fundamental principles of a Democracy
in order to defend it.

WILLIAM BLUM, JR.

APPENDIX

WORLD WAR II

Incidents of Major Significance* Legislative Reaction*

Nazis occupy whole of Czecho
slovakia

IS German Treaty with Russia

1939

JANUARY 3 76th Cong., 1st Sess. Convened
12 President's Defense Message

FEBRUARY

MARCH

APRIL 3 Army expansion (18)
25 Navy expansion (43)
26 Annual Army Appropriation,

1940 (44)
MAY 11 Modernization of Ordnance Ma

teriel (70)
25 Annual Navy Appropriation,

1940 (90)
JUNE 2 Coast Guard Expansion (104)

7 RFC for strategic materials

(117)
27 Civil-Pilot Training Program

(153)
JULY 6 Creation of Stabilization Fund.

(165)
AUGUST 5 76th Cong., 1st Sess. Adjourned

7 Use of Cost-Plus-Fixed-Fee
Contract (309)

11 Panama Canal Defenses (391)

?Numbers at the left of the enumerated items are the day of the month; those in

parentheses at the right, the Public Law numbers.
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WORLD WAR II
Incidents of Major Significance Legislattvb Reaction

1939 (cont'd)
1 Germany invaded Poland SEPTEMBER
3 England and France declared

war

8 Pres. declared Limited Nat.

Emergency
17 Russia invaded Poland 21 Special (2nd) Sess. Cong. Con

vened

27 Poland surrendered

Start of 6 months "phoney OCTOBER
war" on Western Front

30 Russia invaded Finland NOVEMBER 3 Special Session adjourned
4 Neutrality Act (Pub. Res. 54)

DECEMBER

1940
JANUARY 3 76th Cong., 3rd Sess., Convened
FEBRUARY

13 Russo-Finnish peace MARCH 5 Earliest negotiated plane con

tracts (426)
28 Espionage penalties stiffened

(443)

9 Germany invaded Denmark APRIL

10 Holland, Belgium and Luxem MAY

bourg invaded
28 - Belgium surrendered

4&S Withdrawal from Dunkirk JUNE 11 Annual Navy Appropriation,
10 Italy entered war 1941 (588)

13 Annual Army Appropriation,
1941 (611)

14 11% Increase of Navy (629)
IS 10,000 Naval Aircraft (635)

24 France surrendered 25 First Defense Tax Act (656)
25 RFC�Defense Plant Corp.

(664)
26 1st Supp. Defense Appropria

tion (667)
28 Alien Registration (670)
28 Priorities and negotiated ship

contracts (671)
29 Insurance Pool, Maritime

Comm. (677)
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WORLD WAR II
Incidents of Major Significance Legislative Reaction

1940 (cont'd)
3 British sink part of French JULY 2 Negotiated Army contracts

Fleet (703)
19 70% Increase of Navy (7S7)

8 First mass air bombings of AUGUST 27 Reserves ordered out (Pub.
England Res. 96)

SEPTEMBER 9 2nd Supp. Defense Appropria
tion (781)

16 Selective Service and Plant
Seizure (783)

26 Destroyers transferred for Brit 24 Military Posts Appropriation
ish bases (Pub. Res. 99)

Japan, Rumania, Hungary and OCTOBER 8 3rd Supp. Defense Appropria
Slovakia enter the Axis tion (800)

8 Defense Tax�Excess Profit and
Amortization (801)

10 Assignment of Claims (811)
28 Italian invasion of Greece 17 Soldiers' and Sailors' Civil Re

lief Act (861)
17 Anti-Sabotage Act (866)
17 Registration of foreign organi

zations (870)
NOVEMBER 4 President Roosevelt elected to

first 3rd term in history
DECEMBER

1941
JANUARY 2 76th Congress died

3 Congress Convened, 77th
31 400 small boats and ship facili

ties (4)
FEBRUARY 6 Cargo Vessel Appropriation (5)

13 Army-Clothing Appropriation
(6)

19 Increase debt limit to 65 � bil
lion (7)

MARCH 7 Excess Profits Tax (10)
11 Lease-Lend Authorization (11)
17 4th Supp. Defense Appropria

tion (13)
27 1st Lease-Lend Appropriation

(23)
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WORLD WAR II

Incidents of Major Significance Legislative Reaction

1941 (cont'd)
4 German invasion of Yugoslavia APRIL 5 Sth Supp. Defense Appropria

and Greece tion (29)
29 Defense Housing Act (42)

1 Greece surrendered MAY 6 Annual Navy Appropriation,
23 Pres. declared Unlimited Na 1942 (48)

tional Emergency 31 Priority Amendment (89)
1 Crete abandoned to Nazis JUNE 6 Ship Requisition Act (101)

22 Germany attacked Russia 30 Annual Army Appropriation,
1942 (139)

7 U. S. occupation of Iceland JULY 14 Ship-Space Priority (173)
12 Allies conquered Syria
14 Roosevelt-Churchill meeting at AUGUST 18 Selective Service Extension

sea (213)
28 Iran yielded to Anglo-Russian 21 Non-publication of Inventions

forces (239)
25 1st Supp. Def. Appropriation

(247)
11 Pres. ordered Navy "Shoot on SEPTEMBER 20 1941 Revenue Act (2S0)

sight"
16 Anti-U. S. cabinet formed in OCTOBER 16 National Defense Property

Japan Seizure (274)
17 USS KEARNEY torpedoed 29 2nd Lease-Lend Appropriation
31 USS REUBEN JAMES torpe (282)

doed

NOVEMBER Pending
Neutrality Amendments
Price Controls
Profit Limitations and
Excess Profits Tax



NOTES
THE ERIE RAILROAD CASE AND THE FEDERAL RULES OF

CIVIL PROCEDURE

f|NE of the essential services performed by the law of Conflict of
Laws has been the development of a system whereby the rights

and duties of parties arising from a legal situation are not substantially
altered because of the forum in which the action is brought to settle the
disputed questions arising out of the situation. Under the theoretically
ideal solution, a court having before it a case in which reference to the
foreign rule of law had been appropriately made, would apply both the
rights and remedies of the foreign jurisdiction. Practical difficulties,
however, prevent such an all-inclusive reference. For this reason the
local rules are applied whenever a reference to the foreign law would be

impractical, inconvenient, or violative of local policy. Such local rules
are classified as matters of "procedure"; they are distinguished from
matters of "substance" wherein the lex loci is applied.1
Since the line of distinction between substance and procedure is not

always a clear one, problems are expected to arise. The intricacies of
these problems are accentuated when suit is brought in a federal court.
As a matter of .background, prior to 1938, the federal courts in diversity
of citizenship cases followed the procedural laws of the states in which

they were sitting, but made their own determination of the substantive
law to be applied. As every legally-minded person knows, this is no

longer the law. Today, following the decision of Erie R. Co. v. Tomp
kins,2 the federal courts follow the substantive law of the states but apply
their own rules of procedure under the Federal Rules of Civil Procedure.8
Enough has been said of the desirable results attained by the two

innovations. They represent the expression of two most important
policies of federal jurisdiction, namely, the abolition of the possibility of
different relief based on the accident of citizenship, and, the uniformity of

1Thus Professor Cook in an article entitled " 'Substance' and 'Procedure' in the Conflict
of Laws" (1933) 42 Yale L. J. 333, 334 gives the following test to determine whether a

given rule of law is to be considered as "substantive" or "procedural": "How far can the
court of the forum go in applying the rules taken from the foreign system of law without

unduly hindering or inconveniencing itself?" See Restatement, Conflict of Laws,
(1934) c. 12.

s304 U. S. 64 (1938).
s48 Stat. 1064, 28 TJ. S. C. �� 723b, 723c (1934).
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procedure throughout the federal courts. But all the problems have not

been solved. There is still the story of substance versus procedure and
the twilight zone between the two; in fact the conflict has been enhanced
by the Erie case and the new Rules.4 The problem is two-fold. It is first

necessary to determine if the rule of law in issue is one of substance or

procedure. If it is a rule of procedure it is not necessary to go farther,
for the new Rules will apply. But, if it is a matter of substance, and if
all or part of the case before the federal court arose in a state other than
the one in which the court is sitting, a conflict of laws situation is

presented. Recently the Supreme Court has held that in such a situation
the conflict of laws rules of the state in which the court is sitting will
be applied.5

i. substance and procedure

In considering this problem it is best to start with the simplest situ
ation, the case where the cause of action arose entirely in the state

where the federal court is sitting and is before the federal court solely
because of diversity of citizenship. Here there is no conflict of laws
situation involved. The only question is whether a matter is substance or

procedure. What then is the test?
Before attempting an answer it is necessary to pause and take into

account certain considerations. It should always be remembered that the
reason for distinguishing substance and procedure is one of practicality
and convenience in which policy plays an important part. Thus substance
and procedure should not be thought of as two separate and distinct
categories into which it is possible to segregate all rules of law as belonging
to one or the other. They are but words and, like all words, vary in color
and content according to the circumstances and time in which they are

used.6 Furthermore a classification for one purpose does not mean that it
will be valid for another purpose. Courts frequently hold a matter

procedural for one purpose and substantive for another.7
In a recent case the following test has been proposed : considering the

policy underlying the Erie case, would that policy be best served by
classifying the particular rule in question as a matter of substance or

4Sibbach v. Wilson, 61 Sup. Ct. 422 (1941) ; Klaxon Co. v. Stentor Electric Mfg. Co.,
61 Sup. Ct. 1020 (1941) ; Griffin v. McCoach, 61 Sup. Ct. 1023 (1941).
"Klaxon Co. v. Stentor Electric Mfg. Co., 61 Sup. Ct. 1020 (1941) ; Griffin v. McCoach, 61

Sup. Ct. 1023 (1941).
Towne v. Eisner, 245 U. S. 418, 425 (1918).
'Cook, "Substance" and "Procedure" in the Conflict of Laws (1933) 42 Yale L. J. 333.
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procedure?8 This test is applied whenever the rule of law is one which

may determine the outcome of the case. The typical example is the

question upon whom is placed the burden of proving contributory negli
gence in personal injury cases. Such may be determinative of the
outcome of the case when there is no other evidence available on the
issue. If, in such a case, the burden is on the defendant, the plaintiff wins,
assuming the other elements of the cause of action to be established. If
the burden is on the plaintiff, however, the defendant wins. Assuming
the state rule to be one way and the federal rule the other, then the
accident of citizenship becomes decisive of the litigation. This is exactly
what the Erie case seeks to do away with. Therefore, applying the above

test, the federal courts would classify the burden as a matter of sub
stantive law and follow the law of the state.9
But suppose the rule of law in question is one which is governed by

the Federal Rules of Civil Procedure. A typical situation is the one

presented by Rule 35 of the new Rules. This rule provides that in an

action in which the mental or physical condition of a party is in contro

versy, the court in which the action is pending may order him to submit
to a physical or mental examination by a physician. Before the adoption
of Rule 35 federal courts had no power to order a plaintiff to submit
to a physical examination unless a statute in the state in which the federal
court was sitting provided for the order.10 Certain states also hold that

they do not have this power because it is a matter of substantive law.11

Imagine then, a situation where the cause of action arose in a state where
such examinations are not permitted. Suit is brought in the federal court
where Rule 35 applies. Will the federal court permit a physical ex

amination over the objection of the non-consenting party? It is easy to
visualize a situation where this one question may determine the outcome

of the entire case. If we are to follow the policy suggested by the Erie

case, the federal courts sitting in those states which so hold would be
bound to determine that the matter is substantive (and thereby follow
the state rule) even though the new Rules are expressly declared to be
rules of procedure.
This problem has already arisen in several cases. One school of thought

argues that the Rules deal exclusively with matters of procedure (and

Sampson v. Channell, 110 F. (2d) 754 (C. C. A. 1st, 1940).
"Ibid.
mnion Pacific Ry. v. Botsford, 141 U. S. 250 (1891).
u8 Wigmore, Evidence (3d ed. 1940) � 2220.
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therefore should control) since the Enabling Act empowering their
enactment expressly provided that they are not to change substantive

rights. The manner in which the Rules were adopted supports this argu
ment. In accordance with the Enabling Act the rules were transmitted
by the Supreme Court to the Attorney General so that he might report
them to the legislature. He did so at the beginning of a session on January
3, 1938. Then followed extensive hearings before both the Senate and
House Committees during which the Rules were discussed. Under the

provisions of the Enabling Act the Rules became effective when the ses

sion came to a close without the legislature making any changes in the
Rules whatsoever. In Sibbach v. Wilson, holding Rule 35 valid, the

Supreme Court discussed this manner in which the Rules were adopted
and said:

"The value of the reservation of the power to examine proposed rules, laws
and regulations before they become effective is well understood by Congress. It
is frequently, as here, employed to make sure that the action under the delegation
squares with the Congressional purpose. Evidently the Congress felt the rule
was within the ambit of the statute as no effort was made to eliminate it from
the proposed body of rules, although the specific rule was attacked and defended
before the committees of the two Houses . . . That no adverse action was taken

by Congress indicates, at least, that no transgression of the legislative policy
was found."12

This conflict of the policy behind the Erie case and that behind the new

Rules has been noticed in several instances involving several of the Rules
which border upon the field of substantive law. An instance of this is
Rule 23b requiring that a plaintiff in a stockholder's suit acquire his
stock prior to the time of the acts complained of. This rule is the
re-enactment of Equity Rule 27. In Cohen v. Young the court held
that the allegation of ownership was a rule of procedure and that the
federal court was not bound to follow the rule of the state in which it
was sitting. However, the court indicated its wariness of the situation
when it said: "Whether the doctrine of Erie Ry. Co. v. Tompkins will
lead ultimately to a modification of the rule or to recognition of the right
as one of substantive law, to be controlled by the state statutes and
decisions, is beyond our ability to forecast, not being endowed with the
gift of prophecy."13 And in Gallup v. Caldwell,14 Judge Goodrich, an

authority on conflict of laws, although refusing to pass upon the question
"Sibbach v. Wilson, 61 Sup. Ct. 422, 427 (1941).
M(C. C. A. 6th, Feb. 11, 1941).
"(C. C. A. 3d, May 14, 1941).
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of prior ownership, because it was not presented, indicated that there was

considerable basis for holding the rule substantive in character.15
The problem has also presented itself under Rule 38 which provides for

trial by jury. In Beagle v. Northern Pacific Ry. Co.,16 an action at law
for damages for personal injuries, the plaintiff claimed that a release set

up as a defense was fraudulently procured. The defendant asked to have
the fraud issue tried without a jury which is the procedure recommended

by the new Rules. The usual state procedure prescribed trying all of the
issues in one action before a jury. The court held that the federal court
should follow the state rule and submit all the issues to the jury. It re
marked that this was a typical instance in which the rule of the Erie
case should be applied.17 The same question was also presented in

Hollingsworth v. General Petroleum Corp.18 Here again the argument
was made that the Erie case should control the determination. But the
court refused to be led and said: "A more correct statement of the problem
presented is . . . whether the Federal Courts in applying the Seventh
Amendment guaranteeing trial by jury 'in suits at common law' are

bound by the decisions of the state court as to what constitutes legal
defenses. I don't feel that they are. . . . We are here dealing with a

Federal question, as to which we look only to the United States Supreme
Court for Our ultimate authority."19 The court also pointed out that
the question has been regarded as procedural because the court of the
forum feels that it would be unwise to leave it to another jurisdiction
to determine whether or not to submit the issue to the jury.20
The most fertile source of discussion has involved Rule 8c which pro

vides that such a defense as contributory negligence must be pleaded
affirmatively. One approach to this problem has been set out admirably
in Fort Dodge Hotel Co. v. Bartlett,21 a decision by the eighth circuit
court of appeals. The question was upon whom the burden of proving
contributory negligence is placed in a personal injury case. The cause

of action arose in Iowa. The court said :

"Moore, Federal Practice (1938) 2250 et seq.; Tunks, Categorization and Federalism

(1939) 34 III. L. Rev. 271, 285-7; Note (1941) 40 Col. L. Rev. 104.

M32 F. Supp. 17 (W. D. Wash. 1940).
"Accord Ross v. Service Lines, Inc., 31 F. Supp. 871 (E. D. 111. 1940).
w26 F. Supp. 917 (D. Ore. 1939).
"26 F. Supp. 917, 917 (D. Ore. 1939).
"3 Beale, Conflict of Laws (1935 ed.) � 5941; Restatement, Conflict of Laws

(1934) �� 584 and 594; Goodrich, Conflict of Laws (2d ed. 1938) 79.

�119 F. (2d) 253 (C. C. A. 8th, 1941).
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"Under the law of Iowa, the burden of proving freedom from contributory
negligence was on the plaintiff. The court below was of the opinion that Rule 8c

required that the defendants plead and prove contributory negligence as an

affirmative defense. There is logic in this position. Were it not for the rule first
announced in Erie Railroad Co. v. Tompkins, 304 U. S. 64, the logic would, no
doubt, be unassailable. The Federal Rules of Civil Procedure were adopted by
the Supreme Court December 20, 1937, and became effective September 16, 1938.
Erie Railroad v. Tompkins was decided April 25, 1938. Rule 8c must be con

strued in the light of that decision. It is to be noted that Rule 8c relates to

pleading, and, while it clearly treats contributory negligence as an affirmative
defense, it does not expressly deal with the question of burden of proof. As
Judge Magruder, in Sampson v. Channett, 110 F. (2d) 754, 757 (C. C. A. 1st),
points out, 'it is not inconsistent to require the defendant to plead contributory
negligence if he wants to raise the issue, and yet to put the burden of proof on

the plaintiff if the issue is raised,' and Rule 8c contains no prescription as to

burden of proof. . . . Freedom from contributory negligence is, therefore, under
the law of Iowa an essential element of a cause of action to recover damages for
personal injuries caused by negligence, (citation) ; and proof of that element is
of the 'very substance' of the plaintiff's case. Central Vermont Ry. Co. v.

White, 238 U. S. 507, 512."22

Despite the decision in this case, three weeks later the District Court
for the Northern District of Iowa held that Rule 8c made the burden of

proving contributory negligence a matter of procedure. Either the court

did not know of the decision in the Bartlett case or it choose to disregard
it. The court said:

"It has been my understanding that the effect of the Erie case was to declare
the decisions of the courts of last resort of the states binding upon the federal
courts upon questions of substantive common law only, and that matters of

procedure in the federal courts were still left subject to the exclusive power of
legislation by Congress and regulation by the federal courts themselves. That
Congress having the power to legislate and the Supreme Court of the United
States having the power to regulate matters of procedure in the federal courts, by
the same token the Supreme Court of the United States has jurisdiction to
determine what is a matter of procedure for itself. In other words, when a

question of federal procedure arises in a federal court it is a federal question to be
determined by that court unruled by any decision of a court of a state or

the law of such state."23

The above cases indicate that the courts realize the conflict of policies
presented. It would be presumptuous to attempt in this article to choose

"119 F. (2d) 253, 258 (C. C. A. 8th, 1941) ; accord, Francis v. Humphrey, 25 F. Supp.
1 (E. D. 111. 1939) ; MacDonald v. Central Vermont Ry. Inc., 31 F. Supp. 298 (D. Conn.
1940).
"Kellman v. Stoltz (N. D. Iowa decided May 14, 1941).
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between the policies and conclude that one or the other should govern
as a general rule. The tendency, if any is noticeable, seems to favor
the Erie case, for it was decided after the new Rules were approved and

by the same court that adopted the new Rules. For this reason some

courts feel that the Supreme Court indicated that it should control. How

ever, this does not mean that the Rules should be slighted in favor
of the Erie case. As one noted commentator has indicated all courts
should hesitate and seriously consider before they hold any of the Rules
invalid, or, for that matter, inapplicable.24 The mere fact that they have
been adopted and approved by the Supreme Court is strong evidence of
their validity and applicability in all actions triable in the federal courts.

Although some of the rules may approach the borderline of substantive
law, they do not do so in so grievous a manner that it would justify the
loss of uniformity not to apply them. The federal courts should always
remember that it is within their power to determine for themselves whether
a matter is substantive or procedural. The court of the forum has always
been allowed this choice. In exercising it the friendly glow of the Erie
case should not blackout the merits of the Rules.

n. where there is a conflict of laws

Up to this point it has been assumed that the cause of action arose

entirely in the state of the forum and consequently the laws of one

state only were involved. However, if all or part of the facts of the
case before the federal court arise in a state other than the one in
which the court is sitting, a conflict of laws situation appears. This
situation presents a two-fold problem. The first has already been dis

cussed, that is, is the rule of law substantive or procedural? The new

question is, assuming the rule of law to be substantive, so that the law of
the state applies, to what law of what state does this refer?
In Sampson v. Channel?5 this question was presented for the first time

since the decision in the Erie case. An action was brought in the
federal court in Massachusetts seeking damages for personal injuries
sustained in the state of Maine. On the issue of contributory negligence
the plaintiff requested the court to charge the jury, in accordance with
the local Massachusetts rule, that the burden of proving lack of care on

the part of the plaintiff is on the defendant. This the court declined to

do, but on the contrary charged, in accordance with the Maine law, that

"Clark, The Tompkins Case and the Federal Rides, (1940) 24 J. Am. Jud. Soc. 1S8.
"110 F. (2d) 7S4 (C. C. A. 1st, 1940).
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the burden was on the plaintiff to show affirmatively that no want of

ordinary care on his part contributed to cause his injuries. Massachusetts,
as a matter of internal law, placed the burden of proving contributory
negligence on the defendant; in conflict of laws situations Massachusetts
had decided that contributory negligence is a procedural matter to be
controlled by its local rule. In order to arrive at its determination that
the local rule of Massachusetts governed, it was necessary for the'First
Circuit Court of Appeals to go through the following process. First it
reasoned that this was an instance within the orbit of the Erie case, since
it was possible by choosing between the state or federal court, for the

plaintiff to obtain a verdict in his favor. It therefore held that burden of

proof of contributory negligence was a matter of substance to be governed
by the law of the state. The next logical move would be to apply the
lex loci since it was a matter of substance. But this result would be
contrary to the Erie case for the rule in Maine is not the same as that in
Massachusetts. A re-qualification was therefore necessary. This the court

did by holding it a rule of procedure so that the conflict of laws rules of
Massachusetts applied. The court recognized the incongruity which re

quired the federal court to classify a rule of Massachusetts as substantive
which that state insisted was procedural only, but it explained that the
rules of policy set forth in the Erie case required such a determination.
A few months later the Third Circuit Court of Appeals decided a case

which refused to extend the principle of the Erie case to the lengths
attained in Sampson v. Channell. It was an action for breach of contract.
The contract was executed in New York and sued on in the federal
District Court of Delaware. Judgment was had by the plaintiff for
$100,000. The plaintiff then moved to correct the judgment by adding
interest at the rate of six per cent from June 1, 1929, the date the action
had been brought. The basis of the motion was the provision in section
480 of the New York Civil Practice Act directing that in certain contract
actions interest be added to the principal sum "whether theretofore
liquidated or unliquidated." The District Court granted the motion,
taking the view that the rights of the parties were governed by the New
York law and that under the New York law the addition of such interest
was mandatory.26 The Circuit Court of Appeals affirmed on the grounds
that section 480 was applicable to the case because "it is clear by what we
think undoubtedly the better view of the law that rules for ascertaining
the measure of damages are not a matter of procedure at all, but are

"Stentor Electric Mfg. Co. v. Klaxon Co., 30 F. Supp. 425 (D. Del. 1939).
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matters of substance which should be settled by reference to the law of
the appropriate state according to the type of case being tried in the
forum."27
Due to the conflict of approach in the opinions of the two circuit

courts, and the frequent recurrence of the problem, the Supreme Court

granted certiorari.28 It approved the procedure followed by the court in

Sampson v. Channell and held that the Erie case required the federal
courts to follow the conflict of law rules of the state in which they were

sitting. The Supreme Court, speaking through Justice Reed, said:
"We are of the opinion that the prohibition declared in Erie Railroad v.

Tompkins against such independent determinations by the federal courts extends
to the field of conflict of laws. The conflict of laws rules to be applied by the
federal court in Delaware must conform to those prevailing in Delaware's state
courts. Otherwise the accident of diversity of citizenship would constantly
disturb equal administration of justice in coordinate state and federal courts

sitting side by side. Any other ruling would do violence to the principle of

uniformity within a state upon which the Tompkins decision is based. What
soever lack of uniformity this may produce between federal courts in different
states is attributable to our federal system, which leaves to a state, within the
limits permitted by the Constitution, the right to pursue local policies diverging
from those of its neighbors. It is not for the federal courts to thwart such local
policies by enforcing an independent 'general law' of conflict of laws. Subject
only to review by this court on any federal question that may arise, Delaware is
free to determine whether a given law is to be governed by the forum or some

other law. (Citations) This court's view are not the decisive factor in de

termining the applicable conflicts rule. (Citations) And the proper function
of the Delaware federal courts is to ascertain what the state law is, not what
it ought to be."29

This answer indicated by the Supreme Court is the only logical
solution possible under the doctrine of state independence enunciated in
the Erie case. As a matter of practicality what difference does it make if a
federal court has to qualify a rule of law first as substantive and then as

procedural in order to attain this objective? The process of qualifica
tion is nothing more than a system devised by the course to overcome

the difficulties caused by the differences in the rules of law of the two or

more states involved. The only serious objection that can be offered to

this extension is the one proposed in the first part of this article�namely
"115 F. (2d) 268, 275 (C. C. A. 3d, 1940).
^Klaxon Co. v. Stentor Electric Mfg. Co., 61 Sup. Ct. 1020 (1941). The Supreme Court

had previously left the question open in Ruhlin v. New York Life Ins. Co., 304 U. S. 202,
208, n. 2 (1938).
"61 Sup. Ct. 1020, 1021 (1941).
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the sometimes encountered conflict between the Erie case and the Rules.
Two other decisions by the Supreme Court further indicate the extent

to which the principle of the Erie case is to be carried. In West v.

American Telephone and Telegraph Co.30 it was decided that the federal
courts are bound to follow the decisions of the intermediate appellate
courts of a state. And in Vandenmark v. Owens Illinois Glass Co. an

action was brought in a federal district court for damages for an

occupational disease contracted by the plaintiff because of the defendant's
negligence. At the date of the trial the law of the state recognized no

such cause of action. For this reason the federal court allowed a motion
to dismiss. Subsequently the highest court of the state reversed its
decision and held that the action would lie at common law. The Supreme
Court of the United States reversed the decision of the circuit court of

appeals which had affirmed the dismissal. "Until such time as a case

is no longer sub judice, the duty rests upon the federal courts to apply
state law under the Rules of decision in accordance with the then con

trolling decision of the highest state court."31
These decisions would indicate that there is no longer any situations in

which the federal judge will be able to determine de novo the rule of law
to be applied in diversity cases. But this is not entirely true. So far
we have had no decision holding that the federal courts are bound to

follow the decisions of the trial courts of the state, although this is a

likely extension in light of the above decisions. Moreover, as has been

pointed out by the Honorable Herbert T. Goodrich, Judge of the Third
Circuit Court of Appeals, in a recent article, the federal judge's field is
far from a closed one. An examination of eighty volumes of state
annotations reveal that there is no local authority in forty-seven per cent
of the subjects covered in the Restatement.32 The federal judge is still
more than an administrator of the state judicial determinations.

JAMES A. MCKENNA, JR.

"311 U. S. 223 (1940).
"311 U. S. S38 (1941).
^Goodrich, Mr. Tompkins Restates the Law, (1941) A. B. A. J. 547, 548.



THE PROTECTION AGAINST CONFISCATORY BUSINESS
TAXATION AFFORDED BY STATE CONSTITUTIONS

"The power to tax is not the power to destroy while this court sits."
�Mr. Justice Holmes.1

The solid principle thus brilliantly enunciated by Holmes has been
largely abandoned by the United States Supreme Court.1* Some state
courts still enforce it under their own constitutions.
The Magnano case presented the following problem: a law, on its

face a tax, carries a rate so high that it operates as an economic prohibition
of the business taxed. Every well-informed citizen is only too bitterly
aware that the tax was passed at the behest of a competing group2 with
the sole purpose of destroying the business. Moreover, the business
taxed�in the Magnano case, oleomargarine�is a harmless one which con

sequently cannot be prohibited under the police power, except possibly
in a scarcity situation during a national emergency of the first magnitude.
Yet the Supreme Court chose the approach of deliberate obtuseness.3
It said we will pretend that we are unaware that you mean to destroy
Mr. Magnano's legitimate business. We will accept the purely formal
declaration of the legislature that the measure is a tax, although the
legislators avow in public and in private that their aim is destruction
rather than revenue. One wonders whether the court would follow this
Gilbert and Sullivan doctrine if confronted with a tax of $100 a pound,4
rather than Magnano's fifteen cents. Of course it is a matter of in
difference to poor Magnano whether he is drilled through the forehead
with an economic .22 pistol or blasted with a thousand pound bomb.
In fairness to the Court, it is necessary to review the slow steps by

which the Magnano pinnacle was reached. A narrow and unyielding
interpretation of the scope of "interstate commerce" had made impossible
direct Federal regulation of certain festering sores which could only be

Manhandle Oil Co. v. State of Mississippi ex rel. Knox, 277 U. S. 218, 223 (1928).
"A. Magnano Co. v. Hamilton, 292 TJ. S. 40 (1934).
aCoIlins, Anti-Chain Store Legislation, (1939) 24 Corn. L. Q. 198, points out that most

of the chain store legislation was the direct result of persistent lobbying by competing
independent grocers, who were themselves egged on by the lobbyists. See also Simms,
Trends in Chain Store Legislation, (1940) 29 The Georgetown Law Journal 165.
3R. A. Brown, The Excise Tax as a Regulatory Device, (1937) 23 Corn. L. Q. 45 at 67.
This is not a mere theoretical reductio ad absurdwm. Cf. Great Atlantic & Pacific Tea

Co. v. Camden, 122 N. J. L. 47, 4 A. (2d) 16 (1939), where a $10,000 annual license fee
was imposed on self-service markets.
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cured by heroic treatment on a country-wide scale. In the most flagrant
situations, the need was met by sustaining soi-disant taxes, although it
was clear to everybody that their purpose was almost exclusively prohibi
tory. Examples are the "taxes" on narcotics5 and on firearms.6

Besides evasion of interstate commerce difficulties, the two sound

rules, first, that ordinarily the amount of a tax is a question for the
legislature's judgment alone and, second, that the mere fact that a tax puts
the inefficient unit out of business is no ground for attack,7 all led the
Court in the direction of the Magnano result. But this is no excuse for
the decision. Wise rules of judicial self-restraint should not blind judges
to the realities, nor permit legislatures to bamboozle constitutional
limitations and cynically denominate "taxes" what everyone knows is
something more sinister. Economic freedom�including the freedom to

engage in useful occupations�should not be sold down the river to clever,
tongue-in-cheek verbiage. It may be urged that the legislature represents
the people, and that the court should not strike down its will. The short
answer is that too often, especially in this field, the legislature does the

bidding of a fleeting majority or a vocal and well-heeled minority. A case

in point was the now receding wave of anti-chain-store legislation.8 In
such an instance, the fundamental law protects both the affected minority
and the public from violations of natural right. In this connection it is
well to remember that there are some rights which no majority, however
great, may remove. Transgress them they can: remove them they cannot.
The state courts by and large have not fallen into the ostrich position

of the Supreme Court. Confiscatory taxes are abruptly smashed. Some
times, despite the Magnano case, the Federal Constitution is relied upon.9
More often, some provision of the state constitution, seldom varying much
in phraseology and never in philosophy from the federal guarantees, is

6United States v. Doremus, 249 U. S. 86 (1919).
6Sonzinsky v. United States, 300 U. S. 506 (1937).
'Philadelphia v. Eglin's Garages, 19 A. (2d) 845 (Pa. 1941) furnishes a recent illustration

of this rule, the court saying that an allegation that some of D's parking lots could not oper
ate profitably against the tax was insufficient for a challenge on the ground of confiscation.
The value of chain stores to the public seems hardly open to question. Simms, supra

n. 2; Collins, supra n. 2. Chain store prices average 9% lower on food, 14.9% to 18.5%
lower on drugs, and as much as 24% lower on auto accessories. Merrill Lynch, Pierce,
Fenner & Beane, The Place of Chain Stores in Distribution and Investment (1941).
See R. Blakey and G. Blakey, Chain. Store Taxation (1941) 19 Taxes 670.
"State v. Lucas, 196 La. 299, 199 So. 126 (1940). The measure in question provided a tax

of $5000 per parish for each parish from which royalties from copyrighted books or music
were derived by the taxpayer.
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employed. Thus, in Martin v. Nocero Ice Cream Co.,10 the highest court
of Kentucky, on a state of facts literally on all fours with the Magnano
case (a tax of 28 cents a gallon on ice cream was shown to destroy the

business) held that the tax was in violation of the state constitution. The
section relied upon reads : "All men are, by their nature, free and equal
and have certain inherent and inalienable rights among which may be
reckoned. . . .(5) The right of acquiring and protecting property. . . ,"n
This after all is no more than a rephrasing of the due process clauses

of the Fifth and Fourteenth Amendments. From the standpoint of the
finality of the determination of the state court, it is of course important
that the protection is found in the state constitution of which it is the
final interpreter. The Supreme Court cannot entertain the question.12
Chain store taxes have likewise fallen before the Kentucky constitution.13
In Pennsylvania, a tax is invalid if confiscatory. But more, it must be

uniform in the sense that it cannot be graduated according to the number
of stores in a chain.14 Here the state court goes too far and oversteps
the legislative province. The reasoning of the Supreme Court in sus

taining a similar tax in the Jackson case15 is too strong. The basis for
the higher rate is not the mere fact that a larger quantity is in the hands
of one owner, as the Pennsylvania court thought, but in the fact that
the chain, as an organism, has definite competitive advantages resulting
from unified buying, advertising, and management. Hence the sound

principle of taxation according to ability to pay backs the graduated rate,
provided that the derivative principle of not killing the golden goose is
also observed.
Likewise Ohio,16 Iowa,17 Maine18 and Washington19 have held con-

10269 Ky. 151, 106 S. W. (2d) 64 (1937).
uKy. Const. � 1.

"Glenn v. Field Packing Co., 290 U. S. 177 (1933).
"Great Atlantic & Pacific Tea Co. v. Kentucky Tax Comm'n, 278 Ky. 367, 128 S. W.

(2d) 581 (1939), where a tax of $300 a store on stores in excess of fifty was held invalid.
"American Stores Co. v. Boardman, 336 Pa. 36, 6 A. (2d) 826 (1939).
"State Board of Tax Comm'rs of Indiana v. Jackson, 283 U. S. 527 (1931).
"Southern Gum Co. v. Laylin, 66 Ohio St. 578, 64 N. E. 564 (1902).
"State v. Osborne, 171 Iowa 678, 154 N. W. 294 (1915) ($200 annual license tax on

peddlers invalid) .

wln re Opinion of the Justices, 123 Me. 573, 121 Atl. 902 (1923).
"City of Seattle v. Ford, 144 Wash. 107, 257 Pac. 243 (1927). The legislature had

delegated full power to the city to do anything the legislature itself could do in the nature
of a tax. Nevertheless, a $10 per day tax on hawkers was unconstitutional as prohibitory of
a lawful occupation, the court saying "Every one has a natural right to sell his own
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fiscatory state taxation invalid, under some provision of the state

constitution. A minority of states hold the Magnano view under the
state constitution.19*
A slightly different problem is presented when the tax is imposed by a

municipality. There is the question of whether the legislature meant to

confer a power of confiscatory taxation, independent of whether the

legislature itself possessed it. The cases are sometimes not clear as to

the reason for invalidating a particular tax. Often, however, the reader
feels that the court in question would have given short shrift to a state
tax of the same kind. Georgia holds that a municipal exaction need only
be "unreasonable" to be invalid, and under this rule invalidated a tax

graduated upon the number of stores in the chain anywhere in the country,
with a resulting top rate of $1200 for each store in the city.20 (Note the
close similarity to the Louisiana tax sustained by the Supreme Court in
Great Atlantic and Pacific Tea Co. v. Grosjean.21) Indeed the great
weight of authority favors the view that confiscatory municipal business
taxes are void.22

merchandise ..." (providing it be harmless) 144 Wash, at 114, 257 Pac. at 245 (italics
supplied) .

MTrx Jones v. Gordy, 169 Md. 173, 180 (Atl. 272 (1935), the highest court of Maryland
sustained a 1% gross receipts tax, denying power to consider whether any true tax was

confiscatory. This it qualified as follows: "It is only when a license fee is exacted as a police
regulation that a court can consider whether it is so unreasonable as to amount to a pro
hibition." 169 Md. at 180 (italics supplied). The qualification was abandoned, apparently,
in Brown v. State, 177 Md. 321, 9 A. (2d) 209 (1939), where a $300 annual license tax

on motor hawkers was upheld against a charge of confiscation. The court cited the

Magnano case as determinative. A South Carolina case recently said, by way of dictum,
that a showing that a tax was confiscatory would not avail even if made. The tax of $15
a year on juke boxes of course was not in fact confiscatory. Carolina Music Co. v. Query,
192 S. C. 308, 6 S. E. (2d) 473 (1939). The Florida court refused to permit a challenge of
a $900 annual license tax on "roller derby" meetings, on the allegation that it was con

fiscatory. State ex rel. Southern Roller Derbies v. Wood, 199 So. 262 (Fla. 1940).
"Great Atlantic & Pacific Tea Co. v. City of Columbus, 189 Ga. 458, 6 S. E. (2d) 320

(1939). Accord, City Council of Augusta v. Southern Grocery Stores, Inc., 189 Ga. 618, 7
S. E. (2d) 181 (1940).
a301 U. S. 412 (1937) where the Court said that chain stores were subject to direct

prohibition under the police power.
^Arkansas: City of Morrilton v. Malco Theatres, 149 S. W. (2d) 55 (Ark. 1941) ;

Georgia: supra n. 20; Kentucky: Hartman v. City of Louisville, 282 Ky. 487, 138 S. W. (2d)
948 (1940) (a fortiori, since the state cannot, the city cannot) ; Michigan: People v. Rawley,
231 Mich. 374, 204 N. W. 137 (1925) ; Minnesota: Orr v. City of Rochester, 193 Minn. 371,
258 N. W. 569 (1935) (power to license and regulate, delegated to city by legislature, does not
include power to prohibit; $250 license fee for ten day's auctioneering prohibitory.);
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Some states go even farther and say that the municipal tax must be

reasonably proportioned to the expense of collection and regulation.23
This calls to mind the rule that a state inspection fee on imports must be

reasonably proportioned to the cost and value of the service.24
The reason for the closer scrutiny accorded to municipal than to state

taxes is probably twofold. The white light of publicity bears less fully on

the aldermen than on the state legislators. And the calibre of state

legislators is probably somewhat higher.
Returning to the Magnano case, a close reading of the opinion will

reveal that the Court did not entirely embrace what may be termed the
doctrine of the case as developed by legal commentators upon it, namely
that the amount of a tax is never, standing alone, a ground for judicial
review. First, the issue was clouded by earlier precedents holding
oleomargarine harmful enough to be prohibited under the police power.25
Second, the court hedged in the following language, saying that due

process would overthrow the tax "... if ... so arbitrary as to compel
the conclusion that it did not involve an exercise of the taxing power, but
constitutes, in substance and effect, the exertion of a different and
forbidden power, for example the confiscation of property."26 Lastly,
the chief precedents marshalled by the Court in support of its conclusion
were cases where the Constitution would have permitted direct prohibitory
legislation�Veazie Bank v. Fenno,27 the McCray case28 and Alaska Fish
etc. Co. v. Smith.29

Missouri: Fetter v. City of Richmond, 346 Mo. 431, 142 S. W. (2d) 6 (1940) (license tax

of $15 per day on peddlers held violative of Mo. Const. � 3, art. 10) ; Nebraska: Petersen

Baking Co. v. City of Fremont, 119 Neb. 212, 228 N. W. 256 (1930) ; New Jersey: Great
Atlantic & Pacific Tea Co. v. Camden, 122 N. J. L. 47, 4 A. (2d) 16 (1939) ; New York:

Dugan Bros. v. Zorn, 145 Misc. 611, 261 N. Y. S. 592 (1932) ; Oregon: Safeway Stores Co.
v. Portland, 149 Ore. 581, 42 P. (2d) 162 (1935) ($50 tax on each store over 20 held not

in fact confiscatory) ; Washington: Seattle v. Ford, 144 Wash. 107, 257 Pac. 243 (1927).
"Mitchell v. City of Lawton, 124 Olda. 60, 253 Pac. 999 (1927) ; City of Fort Worth

v. Gulf Refining Co., 125 Tex. 512, 83 S. W. (2d) 610 (1935); Ann Arbor v. Riksen,
284 Mich. 284, 279 N. W. 513 (1938) (but $150 a year on peddlers not disproportionate).
MU. S. Const., Art. I, � 10, cl. 2; Standard Oil Co. v. Graves, 249 U. S. 389 (1919);

Phipps v. Cleveland Refining Co., 261 U. S. 449 (1923).
aE.g., Powell v. Pennsylvania, 127 U. S. 678 (1888).
"292 U. S. at 44.
"8 Wall. 533 (TJ. S. 1869). Circulation of state bank notes could have been prohibited

under the currency power.

"McCray v. United States, 195 U. S. 27 (1904). The coloring of oleomargarine to imitate
butter was a fraud on the public evoking power to forbid under the police power.
"255 U. S. 48 (1921). Fishing could have been forbidden as a conservation measure.
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From these three considerations, it may be seen that the Court could
abandon the doctrine of the Magnano case without the necessity of over
ruling it directly. By abandoning it the Court would eliminate the
dilemma it otherwise encounters whenever a new tax classification

presents itself. If the Court sustains the new classification when the
tax is reasonable in amount and represents the fair share of that class in
the burden of supporting government, then, under the Magnano case,
that class can be hounded to destruction while the Court stands helpless.
On the other hand, the Court dislikes the stigma attaching to the over

throw of an obviously sensible classification.
The chain store tax cases represent the first horn of the aforementioned

dilemma. The reasonable tax sustained in the Jackson case gives way to
the bonecrushing levy of Great Atlantic & Pacific Tea Co. v. Grosjean.
The other horn is Stewart Dry Goods Co. v. Lewis,30 where the Court

summarily rejected gross receipts as the basis of a graduated tax. Yet,
from a scientific standpoint, the advantages of bigness, which the court

said formed a valid basis for a graduated rate in the Jackson case, are
in direct ratio to gross receipts and in a mere accidental relation to number
of stores.31 One is almost tempted to say that the Court, once bitten,
was twice shy.
With all due deference, it is submitted that the solution of the state

courts is much more practical. Permit any classification, but strike it
down when abused. Of course, the burden should be heavily upon the
challenger to show that the tax is in fact confiscatory of the average well-

managed enterprise. The Court would also do well to scrutinize the

reports of legislative committees and the remarks of those in charge of
the bill on the floor.32 If those aids unmistakably disclose a constitu-

30294 U S 550 (193S).
aYet the highest court of Minnesota has slavishly followed the artificial distinction

set up by the Court. In National Tea Co. v. State, 205 Minn. 443, 286 N. W. 360 (1939) a

chain store tax graduated on gross receipts was held invalid on the authority of the
Stewart case. When a new tax based on number of stores in the chain was presented, it was
sustained. C. Thomas Stores Co. v. Spaeth, 297 N. W. 9 (Minn. 1941). The court
said "... the standards of equal protection under the Minnesota Constitution, Art. 1, � 2,
and art. 4, �� 33 and 34, are the same as the standards of equality required by the equal
protection clause of the Fourteenth Amendment of the Constitution of the United States."
bright v. Mountain Trust Bank, 300 U S. 440 (1937). Mr. Justice Brandeis, speaking

for the Court, said "... we are justified in seeking enlightenment from reports of Congres
sional committees and explanations given on the floor by those in charge. ..." Id. at 463.
The gradual departure of the Court from earlier,exclusionary rules on this subject seems a

sensible step toward reality. Cf. United States v. Dickerson, 310 U. S. 554 (1940), 29 The
Georgetown Law Journal 256.
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tionally forbidden purpose, it will be easier to say that the tax is a mere

sham, and void. Decisions will be more likely to receive the homage of

the man in the street if based on an acknowledgment of the realities
rather than on a fiction that the Court knows of legislation only what it

reads in the preamble.
TIMOTHY PETER ANSBERRY



RECENT DECISIONS
CORPORATIONS�Corporate Entity Recognized for Purpose of Taxation

The plaintiff, a subsidiary of the Chicago and Northwestern Railway Co., re

sisted payment of an occupation tax imposed on sales of coal to the parent company,
claiming it has no separate existence, and that accordingly their sales are not taxable
under the contemplation of the tax law. The defendant insists on the real and
practical distinction between parent and subsidiary, especially contending that the
separate identity has been an important factor in financing the parent. Held, there
being no issue of fraud, the corporate entity of the plaintiff would be recognized,
and the operations of the plaintiff taxable under the provision of the tax law. Superior
Coal Co. v. Department of Finance, 36 N. E. (2d) 354 (111. 1941).
The Illinois court laid great stress on the fact that the plain purpose of the tax

law is to tax those engaged in retail sales and as the legislature had not excluded
sales between affiliated corporations, and particularly from a subsidiary to a parent
corporation, they could not create such a construction. In addition, the court

pointed out that the parent corporation had undoubtedly received great financial
advantages over a-period of nearly forty years, from such transactions and corporate
set-up, and that the subsidiary was not now in a position to deny a separate existence
at the expense of the State.
There have been few cases on all fours with the instant case. The court drew

for the basis of its decision, on Keystone Mining Company v. Gray, 120 F. (2d)
1 (C. C. A. 3d, 1941), and considered the holdings in Consolidated Indiana Coal Co.
v. National Bituminous Coal Commission, 103 F. (2d) 124 (C. C. A. 7th, 1938), and
the case relied on by the defendant, In re Bush Terminal Co., 93 F. (2d) 661

(C. C. A. 2d, 1939).
In the New York case of In re Bush Terminal Co., supra, the city of New York

imposed a tax on gross receipts of sales of steam by the subsidiary Bush Terminal
Buildings Co. to its parent, under a city law taxing receipts from sales and gross
receipts of utility companies. Steam was supplied at cost to the parent which had
built the plant. Both companies treated the transactions as sales in their books and
records. The Circuit Court of Appeals in sustaining the city refused to disregard
the corporate fiction to escape the payment of the tax saying, "The appellant and
its parent company's plan of separate corporations for the conduct of their various
activities presumptively is for some gain or advantage, and being separate entities,
under the circumstances, appellant is not permitted to deny the right of the
appellee to tax for the services rendered."
The Consolidated Indiana case, supra, had facts similar to the instant case. The

Consolidated Indiana Coal Co. was a wholly owned subsidiary of the C. R. & P.
Railway Co. The subsidiary held title to bituminous coal properties and leases for
its parent corporation so that a more dependable and cheaper source of coal could
be had. Here the doctrine of agency was applied, and the Circuit Court of Appeals
held the relation of agency to the trustees of the bankrupt railroad exempted
the coal thus produced under the Bituminous Coal Act of 1937, 50 Stat. 72 15 U. S.
C. � 833 (Supp. 1937). The court could "discern nothing to preclude a corporation
from being the agency thus utilized," to produce coal when the trustees could produce
it only by agents.

90
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In rejecting this decision, the Illinois Supreme Court in the instant case relied
on the Keystone Mining case, supra, as the latest expression on the point involved.
The Keystone Mining Company owned and operated mines from which it sold
all the coal produced to its parent corporation, the Delaware, Lackawana and
Western Railroad Company. The Consolidated Indiana case, supra, was cited
by the subsidiary in this case, but the court refused to apply the agency rule

thereby prohibiting the coal company from taking advantage of the exemption
clause under the Bituminous Coal Act, supra. The court was of the opinion that,
"the fiction of the corporate entity will be disregarded where it is used as an

instrumentality to defeat the public convenience, or to perpetrate fraud ... we

conclude that the agency rule should not be applied and that corporate entity
should not be disregarded in order to avoid the effect of a regulatory statute
enacted in the public interest."
Whether courts will insist on the distinct personalities and not disregard the

corporate entity, depends in the main on the nature of the action. Parent corpora
tions are oftentimes held for the torts or contracts of the subsidiary where the
court can find the slightest ground for so holding, when it is believed there is a

fraud or some other legal wrong from which the parent corporation is seeking to

hide. The identity of parent and subsidiary might be merged in cases of tort or
contract Uabihty to third parties, but if the situation is reversed and the third party
is the defendant litigant a court might assume an entirely different stand on

similar facts.
The Supreme Court has recognized the agency rule for abolishing the corporate

entity. Chicago, M. & St. P- Ry. v. Minneapolis Civic & Commerce Ass'n, 247
U. S. 490 (1918); Gulf Oil Corporation v. Lewellyn, 248 U. S. 71 (1918). In Davis
v. Alexander, 269 U. S. 114 (1925), a tort case, the parent company was held
liable. However, as the court in the instant case pointed out, "these decisions do
not purport to announce any general rule sanctioning disregard of the corporate
entity in respect to taxation." All the cases decided on the question of identity
of parent and subsidiary corporations, are not authoritative in considering occupation
tax matters. Income tax cases constitute the majority of decisions with regard to
tax problems.
State courts seem to both recognize and disregard the separate entities of parent

and subsidiary when tax problems are considered. In Commonwealth v. Pennsyl
vania R. R., 297 Pa. 308, 147 Atl. 242 (1929), the agency theory was recognized,
while in a New York case it has been disregarded. Matter of Fox Film Corporation
v. Loughman, 233 App. Div. 58, 251 N. Y. Supp. 693 (3d Dep't 1931).
This decision in the instant case would seem to be a light in the darkness for

other state courts to follow in the case of occupation taxes. When the case is stripped
of its trimmings the reality of the decision is readily seen. Courts will not allow
a parent corporation to set up a subsidiary, benefit by the association in the
way of limitation of tort liability, debts, or distributing risks of insolvency for a

number of years, and then ask a court of justice to disregard this distinction for
purposes of taxation. In addition, the reality confronting courts that there must
be a reservoir to tap for increased taxation will no doubt influence greatly the
future cases of taxing parent and subsidiary corporations.

JOHN A. KOTTE
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CRIMINAL LAW�Peremptory Instruction to Return Verdict

Appellant was convicted of obtaining money by false pretenses. After the jury
had been out more than nineteen hours the trial court called them back and in

structed: "This case has been submitted to you on instructions which I think are

clear and point out the issue for you to determine. You have been given two forms
of verdict, one of guilt and one of not guilty. It is your duty to return a verdict."

Held, the instruction was prejudicial error. Its purpose was peremptorily to direct
an agreement, thus invading and trespassing upon the province of the jury. Potard
v. State, 299 N. W. 362 (Neb. 1941).
Under the ancient common law it was a requirement that the jury should be

coerced, but in modern times the independence of the jury became established. See

People v. Sheldon, 156 N. Y. 268, 50 N. E. 840 (1898). In considering charges
outlining the duty of jurors, it is just as important to determine whether the cumu

lative effect of such charges on the jury is proper as to decide whether each state

ment could in itself be upheld as a correct legal proposition. State v. Chambers,
9 Idaho 673, 75 Pac. 274 (1904). Appellate courts, when deciding whether specific
charges constitute reversible error, consider the effect on the jury of the instruction
as a whole. A court may even be in error in reading to the jury part of an approved
opinion of a higher court outlining the duty of jurors, if there are such significant
omissions in the excerpt read as to give improper emphasis to statements in them
selves unobjectionable. Stewart v. United States, 300 Fed. 769 (C. C. A. 8th, 1924);
Nigro v. United States, 4 F. (2d) 781 (C. C. A. 8th, 1925).

Charges relative to the duty of the jury are considered in the light of the circum
stances in which they are given. An important fact is whether they are given when
a disagreement is imminent. Remarks by trial court as to matters not pertinent
to the merits�as, for example, the expense to the government of mistrials or the
difficulty of reassembling witnesses�may have a tendency to coerce, depending on

the circumstances. State v. Gorham, 67 Vt. 365, 31 Atl. 845 (1894). They may
also tend to overburden the minds of the jury when they should merely be consider
ing the merits. State v. Chambers, supra. In determining reasonable grounds to

suspect coercion, a fact of great importance is whether the minority has been, in
effect, coerced by the majority due to the influence of the interposition of the trial
court. State v. Ivanhoe, 35 Ore. ISO, 57 Pac. 317 (1899). It is proper for the
court to instruct jurors to give due weight to the opinion of their colleagues before
arriving at their final decision and then for each juror to be guided by his individual
opinion. Allen v. United States, 164 U. S. 492 (1896). However, such instructions
have been held erroneous where they do not include the clear qualification that each
juror's decision must be his own. People v. Engle, 118 Mich 287 76 N W 502
(1898).
The portion of the charge quoted from the instant case was followed by a much

longer instruction, relative to the duties of each individual juror, containing toward
the end a qualification of the initial flat statement that it was the duty of the jury
to return a verdict. "It is your duty to decide the case if you can conscientiously
do so." This is a fair statement in itself, but the tone and manner of the entire
instruction was held to be erroneous.

Courts never instruct affirmatively that a jury has a right to disagree, for obvious
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reasons. Some trial courts have even gone so far as to say that if the jury does not

agree, the system, that far, is a failure, and such an instruction under the proper
circumstances has been held not to be error. State v. Pierce, 136 Mo. 34, 37 S. W.

815 (1896).
The appellate court in the instant case also stated that a defendant is entitled

to an acquittal unless each of the twelve men on the jury is convinced beyond a

reasonable doubt of his guilt. This would seem an overstatement, the defendant in
such case being entitled only to a new trial. Whittle v. State, 205 Ala. 639, 89
So. 43 (1921).

JOHN D. LANE.

LABOR LAW�Inter-Union Dispute Held Not a Labor Dispute under N. Y. Civil
Practice Act

The members of the plaintiff guild are musical artists in the field of opera and

concert, and employ managers to negotiate for engagements, each of which is
entered into under the basis of a separate contract, according to the repertoire of
the artist and the demands of the locality upon a certain occasion. The members
of defendant union are musicians who render service in bands and orchestras pur
suant to terms and conditions of employment established by collective bargaining
agreements. The defendant claims jurisdiction over plaintiff's members on the
basis of their charter and have published them as non-union members due to their
refusal to join. The plaintiff asks for an injunction against the conduct of the
defendant-union and for damages caused by such conduct. Held, injunction should
issue since the controversy was not a labor dispute as denned by New York Civil
Practice Act 876-A. American Guild of Musical Artists, Inc. v. Petrillo, 36 N. E.
(2d) 123 (N. Y. 1941).
The majority decision is based on the point that since the defendant-union had

no lawful labor objective as its purpose i.e. an activity having some reasonable
connection with wages, hours, health, safety, the right of collective bargaining or

some other condition of employment, its acts must be imputed as malicious, in the
legal sense that they were wrongful acts done intentionally without just cause

or excuse. Hence, the equitable remedy of injunction will lie, as the plaintiff's have
no adequate remedy at law. This is the legal principle in which the court was

guided in its decision, using Opera on Tour, Inc. v. Weber, 285 N. Y. 348, 34 N. E.
(2d>) 349 (1939), as its criterion. There the broad doctrine was laid down that
harm done by a labor union is actionable unless justified. Justification would amount
to a lawful labor objective on the part of the defendant-union. Unless that objective
is present, obviously there can be no labor dispute.
The New York statute 876-A is substantially the same as Section 13 of the Norris-

LaGuardia Act, 47 Stat. 70 (1932) 29 U. S. C. � 113 (1934) in this respect. These
two enactments define labor dispute as including any controversy concerning terms
or conditions of employment, the representation of persons in negotiating, fixing,
maintaining, changing or seeking to arrange terms or conditions of employment, or
concerning employment relations, or any other controversy arising out of their
respective interests of employer and employee and regardless of whether or not
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the disputants stand in the relation of employer or employee. This, then, is both
the federal and state definition of labor dispute; and if in any action, such dispute
is found, both laws forbid the issuance of injunctions, unless the plaintiff can

assert and prove certain specific unlawful acts on the part of defendant as enumerated
in the two laws. Thus the first step of the court when presented by a set of
facts involving a labor, problem is to determine the existence of a labor dispute
predicated upon the statutory definition of such. In a comparison of the judicial
decisions of analogous cases on this point from Federal and New York courts, we

depart from the synonymity of the respective legislative bodies. The New York
trend is best stated in Opera on Tour v. Weber, supra, in which an injunction was

issued against a labor union prohibiting them from refusing to allow their members'

participation in operas in which the plaintiffs used mechanical music instead of

employing members of the Musicians Union. Justice O'Brien said therein, "The

alleged controversy between the plaintiff and the Musicians Union and which the
International Alliance has joined without warrant of law, is not a labor dispute,
but merely an economic question as to whether in the march of time the plaintiff
may lawfully use canned music as a medium of conducting operas, instead of em

ploying live musicians." This is merely exemplary of a line of New York cases,
which are disposed to go behind the precise terms of the law and exert its "ancient

equitable jurisdiction." For a review of the interpretative trend with respect to

the analysis of the definition of the term labor dispute in New York, see Bent Steel

Sections, Inc. v. Doe, 170 Misc. 736, 10 N. Y. S. (2d) 920 (1939); Mays Furs &
Ready-To-Wear, Inc. v. Bauer, 255 App. Div. 643, 8 N. Y. S. (2d) 819 (1939);
Weil and Co., Inc. v. Doe, 168 Misc. 211, 5 N. Y. S. (2d) 559 (1938); John F.
Trommer, Inc. v. Brotherhood of Brewery Workers of Greater New York, 167 Misc.

197, 3 N. Y. S. (2d) 782 (1938); Busch v. United Retail Employees Union Local,
255 App. Div. 970, 8 N. Y. S. (2d) 819; Jaeger, Cases and Statutes on Labor
Law (1939).
In direct conflict with the New York jurisdictional interpretation of the term

labor dispute is the federal point of view, which hojds that a broad meaning should
be given to the phrase, labor dispute. Such trend ife seen in such cases as American
Federation of Labor v. Swing, 61 Sup. Ct. 568 (1941); Milk Wagon Drivers Union v.

Lake Valley Farm Products, 311 U. S. 91 (1940); (1940) 29 The Georgetown Law
Journal 1078. Compare New Negro Alliance v. Sanitary Grocery Co., 303 U. S.
552 (1938) with the instant case. In the New Negro Alliance case, supra, the
Supreme Court held that it is not even necessary that the controversy rest on condi
tions in the sense of wages, hours, unionization or betterment of working conditions.
Applying this rule to the case at hand we can readily determine that the result
would have been directly opposite the one arrived at by the New York court.
Present labor developments indicate that certain drastic steps shall have to he

taken by the federal government. Such steps will have to be in the direction of
one of two alternatives; either overruling federal case law and restricting the term
labor dispute, as defined by the New York cases, or by amending the Norris-LaGuardia
act, so as to curb the so-called "strong arm" policies of labor leaders. The instant
case is a good example of the attitude recommended for adoption under the first
alternative; for herein the court quite obviously considered the acts of the defendant-
union as no less than labor racketeering and were determined to condemn such a
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practice, and since statutory regulation was inapplicable, resort was had to the broad

powers of the court.

WILLIAM L. BURKE

MASTER AND SERVANT�Master's Liability Where the Tortious Act of a

Servant was Deliberate Rather Than Negligent
Henry Steers, Inc., owned and operated a deck - scow on which it employed

one Wuori, as captain, who had sole charge of the scow. The scow was moored
at a dock on the Passaic River. Some boys, one of whom was the deceased, were

swimming in the river when they grasped the side of the scow. Wuori, having
heard from an adjoining scow's captain that a mess had been made on his
scow with dirt by some boys while he was away, came out of his cabin using
profanity and swinging a rubber hose about 22 inches long loaded with shot or

gravel. He swung at the boys and missed ull but the deceased, who was hit several
times before he let go of the scow and sank. The administrator of the deceased
filed a claim. Held, claim disallowed. Where the tortious act of a servant was

willfully done, the master is liable only if the act was done for the purpose of
performing the master's work, or came expressly or impliedly within the servant's
duties. The H. S. Inc. No. 72, 39 F. Supp. 855 (D. N. J. 1941).
It is well settled that a master is liable for damages for an act of his servant

committed within the scope of the authority of the servant, in furtherance of the
master's business and for the accomphshment of the object for which the servant
is employed. Ross v. Western Union Telegraph Co., 219 N. C. 324, 13 S. E.

(2d) 571 (1941); Broaddus v. Long, 135 Tex. "353, 138 S. W. (2d) 1057 (1940);
Ruff v. Farley Machine Works Co., 151 Kan. 349, 99 P. (2d) 789 (1940); Hudson
v. Gas Consumers' Association, 123 N. J. L. 252, 8 A. (2d) 337 (1940); Kavanaugh
v. Wheeling, 175 Va. 105, 7 S. E. (2d) 125 (1940). Further, the master is liable,
though he neither directs nor is aware of the servant's acts, or even if he forbade
the acts or disapproved of them. Darver v. Colby, 375 111. 558, 31 N. E. (2d)
950 (1941). Of course, what is "scope of employment" and "course of master's
business" cannot be determined by any hard and fast rules. The decision in each
case depends on its own facts and generally no one feature of the situation is
determinative but all must be considered together. Darver v. Colby, supra.
In order to establish the existence of liability for torts under the doctrine of

"respondeat superior" there are two essentials. (1) When the tort was committed,
the servant must have the status of a servant, that is, carrying on in the course

of his master's business. (2) The tort must be included within the specific duties
of the employment. Plotkin v. Northland Transportation Co., 204 Minn. 422,
283 N. W. 758 (1939); White's Lumber and Supply Co. v. Collins, 186 Miss. 659,
191 So. 105 (1939); Hantke v. Harris Ice Machine Works, 152 Ore. 564, 54 P. (2d)
293 (1936). These essentials are clarified in the Restatement: "The master, how
ever, is relieved from liability under the rule stated in this Section if the servant
has no intent to act on his master's behalf, although the events from which the
tortious act follows arise while the servant is acting in his employment and although
the servant becomes angry because of them." Restatement, Agency (1934) �
245, comment d.
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Does the servant in the principal case come within the rule stated? It is clear
that if he had commenced to put the boys off the boat as trespassers and then in
so doing went beyond his duties as a captain and committed an assault, the master
would be liable. Federal Compress and Warehouse Co. v. Jones, 180 Ark. 476,
21 S. W. (2d) 857 (1929); Delaware, L. and W. R. Co. v. Pittinger, 293 Fed. 853

(C. C. A. 3d, 1923); Letts v. Hoboken R., Warehouse and Steamship Connecting
Co., 70 N. J. L. 358, 57 Atl. 392 (1904). But it seems that the act of the captain
in the principal case was unconnected with his duty to protect the barge and act
as watchman of it because there is nothing in the evidence to show that the boys,
who were swimming around the scow, had damaged or were damaging or inter-

ferring with its cargo. Thus the servant acted from feelings of personal anger
and resentment and not from a motive to perform his duties.

Applying the rule set out above and that of the majority of the courts, to the
fact situation of the principal case an answer is readily perceived in the affirmative
to the question put. In substance the majority holds that the master is not liable
for the tort of his servant when done without his authority and not for the purpose
of executing his orders, or while doing his work, but wholly for the servant's
own purposes and in pursuit of his private or personal ends. Parrot v. Kantor, 216

N. C. 584, 6 S. E. (2d) 40 (1939); Vanderlippe v. Midwest Studios, Inc., 137 Neb.
289, 289 N. W. 341 (1939); Young v. Sinclair Refining Co., 231 Mo. App. 604,
92 S. W. (2d) 995 (1936); Atlanta Hub Co., Inc. v. Jones, 47 Ga. App. 778, 171
S. E. 470 (1933); Mittleman v. Lindsay-McMillan Co., 202 Wis. 577, 232 N. W.
527 (1930); Casale v. Director General of Railroads, 94 N. J. L. 398, 110 Atl.
707 (1920); Ward v. Erie R. Co., 89 N. J. L. 525, 100 Atl. 1029 (1916). The

employer's liability for the employee's tort depends on the quality of the latter's act,
not on the extent of his authority. Lamm v. Charles Stores Co., Inc., 201 N. C. 134,
159 S. E. 444 (1931). Acts done by the servant while engaged in masters work, but
not done as a means or for the purpose of performing that work, is not the act of
the master. Shiembob v. Ringling, 115 Conn. 62, 160 Atl. 429 (1932). An em

ployer is answerable for damages caused by his employee only when the damage is
done while the servant is performing some duty which he is employed to perform.
Oliphant v. Town of Providence, 193 La. 675, 192 So. 95 (1939).
The decision of the principal case and the majority give the impression that a

servant can be within the scope of employment and at the same time not be doing
the master's business or not furthering the master's interest in the business because
of a personal motive of malicious intent. (Notice it is not said "course of business"
of master, which is identical in meaning with "scope of employment.") It is
submitted that the liability of a master for the acts of his servant depends not upon
whether the injurious act of the servant was wilful and intentional, but upon
whether the servant, when he committed the wrong, was acting in the prosecution of
the master's business, and within the scope of his authority, or whether he had
stepped aside from that business and done an individual wrong. Ciarmataro v.

Adams, 275 Mass. 521, 176 N. E. 610 (1931); Ferguson v. Rex Spinning Co., 196
N. C. 614, 146 S. E. 597 (1929); Osalex v. B. & O. R. R., 295 Pa. 553, 145
Atl. 582 (1929).

JOSEPH LEA WARD
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MUNICIPAL CORPORATIONS�Zoning�Validity of Spot Zoning

The city of Pittsburgh, at the instigation of interested parties and against the
recommendations of the City Planning Commission, amended a zoning ordinance
to permit erection of an apartment house on six acres of land located in a district
zoned for single dwellings. No findings were made as to a change in conditions.
Wilcox and others filed an action for injunction against the city and a motion to

dismiss was sustained. Plaintiffs appealed to the Circuit Court of Appeals for the
Third Circuit. Held, reversed and remanded. The complaint states a cause of action
for injunctive relief on the basis of an alleged deprivation of property without due

process of law. Wilcox v. City of Pittsburgh, 121 F. (2d) 835 (C. C. A. 3d, 1941).
Zoning districts are never static but must be varied as changes in conditions

occur. These variations may be accomplished by amendment or variance. People
ex. rel. Sheldon v. Board of Appeals, 234 N. Y. 484, 138 N. E. 416 (1923).
If the change is made by a variance, there must be a showing of unnecessary hard

ship, or if the enabling act provides standards for variance that these have been met.
Sundlun v. Zoning Board of Review, 50 R. I. 108, 145 Atl. 451 (1929). It is granted
only in specific and individual cases. People ex. rel. Werner v. Walsh, 212 App. Div.
635, 209 N. Y. Supp. 454 (1925), aff'd without opinion, 240 N. Y. 689, 148 N. E. 760

(1925). Findings of fact must be made by the municipal council or zoning board.
Sundlun v. Zoning Board of Review, supra.
Changes in a zoning district may also be made by amendment. In some cases,

this is the sole method used, especially if spot-zoning is attempted. This form of
zoning consists in creating a small area in which are permitted uses different from or

inconsistent with those in the larger area.

Spot-zoning usually falls into three main categories: (1) Creation of a commercial
use within the limits of an existing residential district. Mueller v. Hoffmeister
Undertaking & Livery Co., 343 Mo. 430, 121 S. W. (2d) 775 (1938); Guaranty
Construction Co. v. Bloomfield, 11 N. J. Misc. 613, 168 Atl. 34 (1933); Linden
Methodist Episcopal Church v. Linden, 113 N. J. L. 188, 173 Atl. 593 (1934).
(2) Creation of a residential use within the limits of an existing commercial district.
Tews v. Woolhiser, 352 111. 212, 185 N. E. 827 (1933); State ex rel. Tingley v. Gurda,
209 Wis. 63, 243 N. W. 317 (1932) ; Rowlands v. Racine, 223 Wis. 488, 271 N. W. 36

(1937); Geisenfeld v. Shorewood, 232 Wis. 410, 287 N. W. 638 (1939). (3) Creation
of a use of the same general classification within the limits of the larger district
but of a lower or higher degree�e.g., an apartment house in a single dwelling district,
or vice versa. Youngstown v. Kahn Bros. Bldg. Co., 112 Ohio St. 654, 148 N. E. 842

(1925); Huebner v. Philadelphia Saving Fund Society, 127 Pa. Super. 28, 192 Atl.
139 (1937). The principal case falls into the third category.
In all of these cases the attempt to spot-zone was declared invalid as being un

reasonable, arbitrary and discriminatory, on the theory that such a species of zoning
is for the benefit of a single individual and thus bears no real and substantial relation
ship to the general welfare or police power heads. .

Contra: Harris v. City of Piedmont,
5 Cal. App. (2d) 146, 42 P. (2d) 356 (1935). Because each case presents a different

problem, the courts will base their decision upon the fact situation presented in each
individual case. Rowlands v. Racine, supra. Thus in Mueller v. Hoffmeister Under
taking & Livery Co., supra, the defendant tried to secure a permit to make an addi-
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tion to a mortuary located in a residential district. It was refused. Subsequently,
an amended ordinance was passed classifying the plaintiff's property as commercial.
The court held the ordinance void, unreasonable and arbitrary because the mortuary,
in fact, was still located in a residential zone district. In Rowlands v. Racine, supra,
an amended ordinance zoned plaintiff's property as residential. As a matter of fact,
in the same block were located a dairy products plant, garages, etc. Here again the
ordinance was held discriminatory, arbitrary and unreasonable because the property
was, in fact, located in a commercial zone district.
The cleverest attempt at avoiding a general zoning ordinance was made in the

Huebner case, supra. The defendant owned a lot in the midst of an area zoned as a

single dwelling residential district upon which he desired to erect an apartment
house. At his instigation, the City Council of Philadelphia passed an ordinance
creating a commercial zone district for this one lot. The court held that the ordinance
was arbitrary, unreasonable and discriminatory.
There are a few exceptions to the general invalidity of spot-zoning. However, in

these cases the result sought is not the creation of an inconsistent use for the benefit
of one individual without a showing of unnecessary hardship, but rather a use which
serves a real public purpose.
For these reasons, small areas in residential communities where commercial uses are

permitted, usually consisting of shops, have been held valid on the theory that

shopping facilities are necessary to the welfare of the community and are a part of a

well organized zoning plan. Zahn v. Board of Public Works of City of Los Angeles,
195 Cal. 497, 234 Pac. 388 (1925).
Also allowed as valid are cases where the general zoning ordinance establishing

the original use district provides for a non-conforming use to be created in the future
and it can be shown that such a use will be for the public welfare. Higbee v. Chicago
B. & Q. R. R., 235 Wis. 91, 292 N. W. 320 (1940) (construction of a railroad station
in a residential district). An amendment which changes the classification of a non

conforming use existing prior to the general zoning ordinance is not spot-zoning
because the change is not in the use but in the classification. Chayt v. Maryland
Jockey Club, 18 A. (2d) 856 (Md. 1941).
In passing upon the validity of a commercial use within a residential district the

courts are uniformly strict and will not give much weight to evidence tending to show
a decrease in value if the spot use is not allowed. Higbee v. Chicago B. & Q. R. R.,
supra. A more lenient attitude is shown in the cases involving a residential use within
a commercial district where evidence of potential value of the property is admitted as a

factor in the determination of the validity of the use. Rowlands v. Racine, supra;
State ex rel. Tingley v. Gurda, supra. Evidence of a decrease in value is also some

times considered in cases where a residential use of a lower or higher degree is
established within a large residential area. Youngstown v. Kahn Bros. Bldg. Co.,
supra (small piece of land zoned single dwelling residential but could not be used for
that purpose). No cases have been decided which involved an attempt to create a

lower type commercial use in a higher type commercial district. Here again the
fact would be the determining factor, although it would be quite difficult to show that
a wholesale hardware store in a smart shopping district is reasonable.
The hostility displayed by the courts toward spot-zoning is eminently justifiable.

Essentially, spot-zoning consists in carving a non-conforming use out of a pre-
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determined larger use district. If this device were permitted to nourish, the raison
d'etre of zoning would disappear. Therefore, the holding that such attempts must be
based either upon an unnecessary hardship or upon a showing that the spot-zone bears
a real and substantial relationship to the public health, safety and welfare, is sound.

LEO C. LORD

REAL PROPERTY�Acceptance of Trust Does Not Extend to Property Held
Adversely

A father and two sons acquired title to the lot of land in question as tenants in
common in 1912. The two sons went into exclusive possession, and in 1914 their

possession became adverse to the father by virtue of payment of taxes, erection
of buildings, and other acts manifesting hostile and exclusive possession. In 1924
the father died leaving a will wherein he devised his real estate to the two sons

and two others as trustees with power vested in them to divide and convey it in
four equal shares, life estates to each of them with further devises over. The two

sons, together with the other two trustees, in the year 1926, divided the real
estate of the father into the four equal parts but the lot in question was not listed
for division. From 1926 to 1941, the two sons and their successors were in actual,
visible and exclusive, hostile and uninterrupted possession. At the judicial sale
of the lot by the successors of the two sons, the defendant, the highest bidder, refused
to comply with his bid on the ground that the title was defective. The vendor brought
suit to compel the defendant to comply with his bid. Held, the two sons by actual,
visible and exclusive, hostile and uninterrupted possession for 27 years acquired
title by adverse possession. Wells v. Coursey, IS S. E. (2d) 752 (S. C. 1941).
Certainly it is possible for two of several cotenants to acquire a title by adverse

possession against the others. Croxall v. Shererd, 5 Wall. 268 (U. S. 1866).
It is well established that where a person acknowledges the title of the owner during

the period of his adverse possession, and before he has acquired title thereby, he
fatally interupts the continuity of his possession. Johnston v. Peeler, 309 111.

390, 141 N. E. 161 (1923); House v. Williams, 16 Tex. Civ. App. 122, 40 S. W.
587 (1897); Congdon v. Morgan, 14 S. C. 587 (1881). In the instant case the con

tinuity of the possession would seem to be broken by the two sons' acceptance of
the trust relation in 1924. However, the court dismissed this matter summarily by
saying: "The two trustees . . . unmistakably denied and disclaimed by their acts

any trust therein." Their action of not including the lot in question for division
was taken by the court as removing the lot from the trust property. On the con

trary, it would seem that their disclaimer of the trust as to part of the property,
and acceptance of the trust as to other parts of the property of their father operated
as an acceptance of the whole trust. In re Lord & Fullerton's Contract [1896] 1
Ch. 228; Chase National Bank of New York v. Citizens Gas Co. of Indianapolis, 113
F. (2d) 217 (C. C. A. 7th, 1940), cert, granted, 311 U. S. 636 (1940); Carruth v.

Carruth, 148 Mass. 431, 19 N. E. 369 (1889) (by implication).
Although there is a paucity of decided cases on the matter, it is generally

considered that a trustee cannot accept a single trust in part and disclaim in part.
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He has the choice of acceptance of the entire relation or of rejection of it. Obvi

ously the intention of the normal settlor is that the trustee shall be put to such
an election. If the trustee accepts the trust as to part of the trust property,
this is an acceptance of the whole trust property. Restatement, Trusts (1935)
� 102 (4), comment f; 1 Bogert, Trusts (1935) � 150 (citing the Fullerton
Contract case, supra, and The Chase National Bank v. Gas Co. of Indianapolis,
supra); 1 Scott, Trusts (1939) � 102.4 (citing the Fullerton Contract case, supra).
The result of the application of the above rule to the instant case would seem

to be that the trust relation existed with reference to the lot of land in question.
The privity between the trustee and the cestui que trust during the continuance
of the relation is such that the trustee cannot assert personal title by adverse

possession. Speidel v. Henrici, 120 U. S. 377 (1887); Ludington v. Thompson, 153
N. Y. 499, 47 N. E. 903 (1897); Rouse v. Rouse, 176 N. C. 171, 96 S. E. 986

(1918). Of course, a trustee may hold adversely if he unequivocally denies and
repudiates the trust. Gisborn v. Charter Oak Life Ins. Co., 142 U. S. 326 (1892).
However, it must be noticed that the statute of limitations attaches and begins to

run after the trust relationship has been openly repudiated and denied by the trustee.

Philippi v. Philippi, 115 U. S. 151 (1885); Ward v. Harvey, 111 Ind. 471, 12 N. E.
399 (1887).
The result of the court's decision on these facts seems to be that, in spite of the

principles of trust law set forth- above, the two sons acquired title by adverse
possession. No doubt the facts, that the father for a period of twelve years
acquiesced in the adverse possession and that the other two trustees also acquiesced,
influenced the court in reaching its decision. However, if the case is to be reconciled
with the principles of trust law enunciated, an exception must be made for this
type of situation.

PAUL R. DEAN

TAXATION�Distribution in "Partial Liquidation" of a Corporation Distinguished
from "Sale" of Shares to the Issuing Corporation

A corporation in which the petitioner held stock invited its stockholders to sell
back to it 10,000 or more shares of its first preferred stock "for retirement on

Dec. 26, 1936." The corporation had 11,116 outstanding first preferred shares of
an authorized issue of 30,000 shares. The company purchased 8,705 of these shares
under this offer, including the petitioner's and proceeded to retire them on or

before Dec. 31, 1936. The remaining stock was recalled on April 1 and the authority
to issue first preferred shares terminated on Oct. 1, 1937. In his income tax report
for 1936 petitioner reported the gain derived from this transaction as being on

the sale of a capital asset held for 10 years. Revenue Act of 1936 � 117(a). The
Commissioner of Internal Revenue reported a deficiency because this gain should
have been reported as on a distribution in partial liquidation. Revenue Act of
1936, � 115(C) (i). The Board of Tax Appeals found for the Commissioner. Held,
this was a sale in partial liquidation, and the disputed stock was fully retired
although the authority to issue more continued. Amelia H. Cohen Trust v. Commis
sioner of Internal Revenue, 121 F. (2d) 689 (C. C. A. 3d, 1941).
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The general distinction in this case is between a sale and a distribution in partial
liquidation, instead of, as formerly, between a distribution in partial liquidation or

sale and a liquidating dividend. Oscar G. Joseph v. Commissioner, 32 B.T.A. 1192

(193S); Caire v. Commissioner, 101 F. (2d) 992 (C. C. A. 5th, 1939); Straub v.

Commissioner, 76 F. (2d) 388 (C. C. A. 3d, 1935). This change was caused by
the fact that distributions in partial liquidation were removed from the class of
sales by being subjected to increased taxes. Revenue Act of 1934 � 115(c) (i).
As the court here said a partial liquidation will partake of the nature of a sale
but it is a particular type of sale that Congress has singled out for special taxation.
The question of whether or not it is a sale or partial liquidation is entirely
factual. Gossitt v. Commissioner, 59 F. (2d) 365 (C. C. A. 4th, 1932).
In answering this question the court may look to any one or several of the

following factual situations. The amount of stock and the number of stockholders
involved may be small, as in William A. Smith v. Commissioner, 38 B.T.A. 317
(1938). In such a situation the court found that the purchase of the 45 shares of
one stockholder was a sale. On the other hand where the repurchase of the shares
of four stockholders comprised about four-fifths of the outstanding stock it was

determined to be a partial liquidation. Britt v. Commissioner, 114 F. (2d) 10

(C. C. A. 4th, 1940). The court may look to see if the transaction did liquidate
or reduce the business of the corporation to any extent. It was held in Robinson
v. Commissioner, 42 B.T.A. 725 (1940) that, although the corporation gave one

of its subsidiary plants in return for a large amount of stock, it did not reduce
the corporation's affairs enough to be a liquidation. On the other hand since the
cancellation must be complete in a partial liquidation (Commissioner v. Cordingley,
78 F. (2d) 118 (C. C. A. 1st, 1935); W. C. Robinson v. Commissioner, 42 B.TA.
725 (1940); Britt v. Commissioner, supra), the court may look to see if it was

really retired and cancelled or whether it was held as treasury stock. This is the
situation that arises in this case. Cohen v. Commissioner, supra.
Petitioner claimed that the stock was not fully retired and cancelled for as long

as the authority to reissue stock continued the corporation could reissue this stock.
Thus the stock would have the status of treasury stock. Treasury stock is defined
as stock belonging to the corporation and like any other asset it may be disposed
of as the company desires for any legitimate corporate business. State v. Stewart
Bros. Cotton Co., 193 La. 16, 190 So. 317 (1939); Robinson v. Bradley, 141 S. W.
(2d) 425 (Texas 1940); Glenn, Treasury Stock (1929) 15 Va. L. Rev. 625. The
older decisions would favor considering reacquired stock as treasury stock, for
City Bank of Columbus v. Bruce and Fry, 17 N. Y. 507 (1858) holds that retirement
is not presumed in a purchase by a corporation of its own stock. The pendulum,
however, is now swinging in the other direction. Germann v. Farmers Tobacco
Warehouse Co. of Danville, 260 Ky. 249, 84 S. W. (2d) 82 (1935), held that the
circumstances and intent at the time of the acquisition determine whether or not
the stock was retired.
The difference in treasury and retired stock was most fully set out in Borg v.

International Silver Co., 11 F. (2d) 147 (C. C. A. 2d, 1928), and its rulings are

followed and carried forward by the courts today. Mr. Justice Learned Hand in
giving the opinion said, "Indeed, the only difference between a share held in treasury
and one retired is that the first may be sold for what it will fetch on the market,
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while the second has disappeared altogether." But the tendency to cling to the
old ruling was shown when the court went on to the effect that the thought being
only father to the act the stock must in fact be retired. Borg v. International Silver

Co., supra. The case goes on to define retirement and cancellation as permanent
retirement and actual cancellation. But it must be remembered that this was

before the change in the Revenue Act of 1934 increased the tax on distributions in

partial liquidation.
Since this change in the law the courts are taking further steps to make possible

a finding in favor of partial liquidations. In the case of Hammens v. Commissioner,
121 F. (2d) 4 (C. C. A. 2d, 1941), the corporation carried its reacquired stock
as treasury stock pending a completion of the plans for recapitalization. The
court held that, as they manifestly were not able to resell the stock the cancellation
was complete. In Cohen v. Commissioner, supra, the court found that while the

authority to reissue new stock might still exist, these reacquired shares could not
be reissued and the cancellation was entire. With the manifest eagerness of the
courts to aid the treasury to collect more taxes it is likely that the tendency of
the courts to find in favor of partial liquidations will be increased. It is evident,
too, that with the change in the tax system the question of whether a purchase by
a corporation of its own stock is a sale or a partial liquidation will come before
the courts to a much greater extent.

HARRY L. KUCHINS, JR.

TORTS�Inducement to Breach of Contract Held Actionable Wrong Though Offerees
Under No Duty to Perform

Plaintiff, a newspaper publisher, invited readers and the public to participate in
a puzzle contest known as "rebus games," thereby expecting to increase the circu
lation of the newspaper. Defendants are engaged in the business of rendering advice
and assistance, for a price, in the solution of such puzzles. Plaintiff contended that
this activity on the part of the defendants tended to destroy the effectiveness of
the contest, that it discouraged contestants who had not subscribed for defendant's
services from continuing in competition, that it vitiated the integrity of the contest
and induced breaches of plaintiff's rules which it cannot detect. Plaintiff sought a

permanent injunction against defendants' activities. Held, injunction granted. The
professional puzzle solvers' solicitation and sale of answers to puzzles printed in the
newspaper of the plaintiff constituted an inducement to a breach of contract, not
withstanding the fact that the contestants were under no duty to perform. Phila
delphia Record Co. v. Leopold, 40 F. Supp. 346 (S. D. N. Y. 1941).
The general rule with respect to the liability of one who induces the breach of a

contract is stated in Lumley v. Gye, 2 E. & B. 216, 118 Eng. Rep. R. 749 (Q. B. 1853),
which held that maliciously to induce the breach of a contract constitutes a tort.
Prior to that decision courts had allowed recovery only where the defendant had
procured servants to leave their masters, children to leave their parents, or wives
to leave their husbands�i.e., only when the defendant enticed away dependent
members of another's household. Under the decision of Lumley v. Gye the right
to maintain the action was extended to all contracts (1) where defendant's action
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was malicious, (2) where there existed a valid and binding contract between the

plaintiff and the person induced to break it, and (3) where the contract was one to

render exclusive personal services for a specified period. The doctrine has been

accepted as binding law by the majority of jurisdictions in the United States.
Hornstein v. Podwitz, 254 N. Y. 443, 173 N. E. 674, 84 A. L. R. 1 (1931); Schon-
wald v. Ragains, 32 Okla. 223, 122 Pac. 203 (1912). It has, however, been rejected
by some. Brooks v. Patterson, 234 Ky. 757, 29 S. W. (2d) 26 (1930); Swain v.

Johnson, 151 N. C. 93, 65 S. E. 619 (1909).
In the case of Beekman v. Marsters, 195 Mass. 205, 80 N. E. 817 (1907), the

doctrine was widened to include cases where no malevolence could be shown. There
the plaintiff was required merely to prove defendant's knowledge of the contract

between plaintiff and a third party. It has been suggested that the action should
be confined to cases where the inducing had been effected through some illegal or
unfair means�through fraud, intimidation or secondary boycott. See DeJong v.

Behrman Co., 148 App. Div. 37, 131 N. Y. Supp. 1083 (1st Dep't, 1911); Daly v.

Cornwell, 34 App. Div. 27, 54 N. Y. Supp. 107 (1898). But no such limitation
exists today. The present tendency seems to be in the direction of allowing an action
for every inducing of a breach of contract, although courts still punctiliously repeat
the well known formula which requires "malice" (Quinlivan v. Brown Oil Co., 96
Mont. 147, 29 Pac. (2d) 374 (1934)); or "without just cause" (Lowenthal Securities
Co. v. White Paving Co., 184 N. E. 310, 351 111. 285 (1933)); or "in wanton dis
regard of the rights" of the plaintiff. Ryther v. Lefferts, 232 App. Div. 552, 250
N. Y. S. 699 (1931).
The novel question presented by the instant case is whether the doctrine of Lumley

v. Gye, supra, can be extended to allow recovery in a situation where the offerees,
the entrants in the plaintiff's puzzle contest, are under no duty to perform. There
has been very little consideration of the question by the courts, but in Aalfo Co. v.

Kinney, 144 Atl. 715, 105 N. J. L. 345 (1929), where a company agreed to sell
whistles to plaintiff as long as the company continued in business, and defendants,
stockholders in the company, took possession of the plant and prevented perform
ance of the contract, the court held that the fact that the contract might be
unenforceable between the plaintiff and the company was no justification for the
defendants maliciously to prevent performance. In Johnson v. Gustafson, 201 Minn.
629, 227 N. W. 252 (1938), where there was no contract, but where one would
have been completely made out but for the fraud of the defendant, it was held that
the plaintiff had a good cause of action. See (1938) 37 Mich. L. Rev. 115.
The rationale of the doctrine of Lumley v. Gye, supra, and the basis upon which

that doctrine has been extended, is that the law should accord to promised advan
tages and to reasonable expectancies the same or similar protection as is accorded to
other forms of property. By lending its protection in this regard, the law creates
and secures additional property values which further the social welfare. In the light
of this rationale, and considering the line of the decided cases, the present court
would appear to be amply justified in holding, as it does, that the defendants' solici
tation constituted an inducement to a breach of contract, although the contestants
were under no duty to perform.

CHARLES M. NOONE.
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TRUSTS�Partial Adoption of "Totten Trust" Doctrine by Massachusetts

In 1926, plaintiff's ward, Nellie Conway, had her savings bank account trans

ferred from her name into the name of "Nellie Conway, Trustee for Edward J.
Flynn." Flynn was plaintiff's ward's nephew. In 1933 she requested that the follow

ing notation be placed on the ledger card, "Pay no money except to Nellie Conway,
but if she dies it is to go to Edward J. Flynn." The master's report concluded that
her intention was to retain sole control of the deposit, both as to principal and

income, during her life, and to have whatever remained at her death paid to the

nephew. Plaintiff's ward gave the pass book to the nephew's mother in 1933, the
latter giving it to the nephew. Eight withdrawals were subsequently made by
plaintiff's ward, all money being given to the nephew. In 1935 she was confined
to a state hospital for the insane; and the plaintiff was appointed guardian of her

person and property in 1938. Plaintiff sued the nephew to obtain the bank book.
He answered that the deposit was a gift from plaintiff's ward or that a valid trust

had been created by the ward for his benefit. Held, Evidence was insufficient to
show a valid gift, but the ward established a valid trust under the terms of which
she was to control both principal and income until her death when whatever re

mained, if anything, would go to the nephew; and the fact that she retained
unlimited power to make withdrawals, which if exercised in full would operate to

work a revocation of the trust, was not inconsistent with a present valid trust.

Greeley v. Flynn, 36 N. E. (2d) 394 (Mass. 1941).
This decision marks the approval by Massachusetts of the majority rule holding

valid a trust, the subject matter of which is a savings bank deposit, where the
settlor reserves unlimited power of control over the property until his death. As
late as 1934, Massachusetts in Mulloy v. Charlestown Five Cents Savings Bank, 285
Mass. 101, 188 N. E. 608 (1934), denied the creation of a trust because on the
evidence it appeared that the depositor intended to retain control over the deposit.
Although that case but reiterated the previous stand of Massachusetts courts, the
distance separating that stand from a complete adoption of the New York doctrine
of "Totten Trusts," insofar as control of the settlor is concerned, was not great
when the instant case came up for decision. Most of the journey had already
been taken in Buteau v. Lavalle, 284 Mass. 276, 187 N. E. 628 (1934), and in
O'Hara v. O'Hara, 291 Mass. 75, 195 N. E. 909 (1935). But the court is careful
to limit its forward step to the question of control by the settlor. Far from sug
gesting that Massachusetts has retreated from its position of leadership [Note (1933)
So. Calif. L. Rev. 116] in the doctrine that when the only evidence of the trust
is the form of the deposit, then no valid trust arises, the court insists that in addition
notice to the cestui or to some person in his behalf, and at least implied acceptance
by the cestui is needed in order to perfect the creation of the trust. To the extent
of this strict requirement of notice, Massachusetts still stands apart from a com

plete acceptance of New York's liberal and rather elaborate doctrine of savings
bank trusts. Having had the question before them oftener than any other jurisdic
tion, New York courts have accumulated precedents to meet almost every situation
growing out of this somewhat peculiar branch of the law of trusts. Early cases

show New York holding, as Massachusetts does in the instant case, that no trust
can arise where the only evidence of an intention to create a trust is the mere form
of the deposit; nor can a trust be created until delivery of the bank book to the
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beneficiary. But in the early leading case of Martin v. Funk, 75 N. Y. 134, 31
Am. Rep. 446 (1878), where a woman, having made a deposit in her own name in
trust for another, announced that she was creating a trust for the named beneficiary,
and later died, the court held that the beneficiary was entitled to recover. Posses
sion of the bank book by the settlor at all times until her death and no notice
to the beneficiary were held immaterial. Basis of this and subsequent decisions
for a quarter of a century was the arbitrary proposition that either a trust was

created or no trust was created, and that if there was a trust it was irrevocable.
Finally in 1904 came the well-known case of Matter of Totten, 179 N. Y. 112, 71
N. E. 748 (1940), and with it the doctrine of revocable trusts, known in New York
as "tentative trusts," on which the instant case was decided. The court had reached
the decision that the intention of a person depositing money in his own name in
trust for another may be not merely (1) to create an irrevocable trust, or (2) to
create no trust at all, but also (3) to create a revocable trust. Merrell, Revocation
of Inter Vivos Trusts in New York (1937) 14 N. Y. U. L. Q. Rev. 431. It was

said by the court that in the absence of evidence showing the first two possibilities,
the inference arising from the form of the deposit is that the depositor intended
to create a trust but intended to retain power during his lifetime to deal with the
deposit in any manner he chose. Graubert, Tentative Trust Deposits (1934) 39
Dick. L. Rev. 37. This is the doctrine at which, 27 years later, Massachusetts
arrives in the instant case. Many courts have never passed on the question of
tentative trusts of bank deposits, but of those before whom the question has
arisen, the majority have followed the New York doctrine. I Scott, Trusts (1939)
� 158. By the weight of decided cases New Jersey leads those states which reject
the New York doctrine. Cutis v. Najdrowski, 123 N. J. Eq. 481, 198 Atl. 885

(1938); Note (1937) 2 U. of Newark L. Rev. 176. Of like view are Maine, Spring
field Bank v. Ward, 122 Me. 227, 119 Atl. 529 (1923), and New Hampshire, Bartlett
v. Remington, 59 N. H. 364 (.1879).
The court in the instant case points out one of the several ways in which a

tentative bank deposit trust may be revoked by admitting that plaintiff's ward

might have exercised her control to the limit, by withdrawing the entire deposit,
and thereby have revoked the trust. Revocation can also be accomplished by
words or conduct of the depositor indicating an intention to revoke, McKeever v.

Empire Trust Co., 270 N. Y. S. 494 (1934); by the beneficiary predeceasing the
depositor, Collopy's Estate, 33 D. & C. 169 (Pa. 1938); by express disposition of
the deposit in a will, Scanlon's Estate, 313 Pa. 424, 169 Atl. 106 (1934); Note (1934)
82 U. of Pa. L. Rev. 413; but not by a bequest of the residue of the depositor's
estate, Pozzuto's Estate, 124 Pa. Super. 93, 188 Atl. 209 (1936).
Although the instant case does not offend because the defendant did receive some

benefit from the trust in the lifetime of the settlor, many courts have had to wink
at the Statute of Wills to arrive at their present holdings on these trusts. The
creation of a trust is a testamentary disposition if no interest passes to the bene
ficiary before the death of the settlor, that is, if no trust is intended to arise until
the death of the settlor. I Scott, Trusts (1939) � 56.6. And, although a trust
is not testamentary merely because the settlor reserves a beneficial life estate and
a power to modify the trust, yet it is a testamentary disposition if, in addition to

this, the settlor also reserves the power to deal with the trust as he likes as long
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as he lives. Id. � S7.6. Leaphart, The Trust as a Substitute for a Will (1937) 85
U. of Pa. L. Rev. 646. In view of these principles, it is clear that the courts follow

ing the New York doctrine permit testamentary dispositions despite obvious non

compliance with the formalities of the Statute of Wills. As said, the instant case

does not seem to offend, but the temptation will arise in Massachusetts as it has
in New York. In a decision as to whether the public is to be deprived of this
convenient and informal manner of disposing of small sums of money without the

expense of probate proceedings or whether the rigors of the Statute of Wills is to

be relaxed to the extent necessary to permit the use of these tentative trusts of

savings bank deposits, the latter would seem the better choice. Little risk of
fraud is thereby incurred.

JOHN H. EVANS, JR.

TRUSTS�Termination on Remarriage�Held Not Effected by Valid Ceremonial

Marriage

Decedent left a will in which a trust was created to continue "until not only the

remarriage or death of my wife but until my youngest surviving child shall have
reached the age of twenty-five. . . . My trustee is thoroughly conversant with my

family conditions." When he reached twenty-five the youngest son petitioned to

terminate the trust on the ground that renunciation of the will by the widow had
the legal effect of her remarriage or death, but the court held the trust not term

inated. McDonnell v. McDonnell, 72 App. D. C. 317, 114 F. (2d) 478 (1940).
Eight days later, in Florida, the widow married a stranger upon an ante-nuptial agree
ment excluding all incidents of marriage. The trustee contended the marriage was

not one as contemplated by the testator and denied the legal sufficiency of the facts
to terminate the trust. Held, the trust was not terminated since the "marriage"
between the parties, with no intention to carry out the usual incidents of the marital
status after the ceremony, was not a marriage as contemplated by the testator in
his will. Sullivan v. McDonnell, (D. D. C, June 27, 1941).
This case presented a novel situation, for after the occurrence of the two condi

tions upon which the trust was to terminate, the court said that compliance with
the formal language of the will is insufficient. In addition, there must be compliance
with the substantive intent of the testator�i.e., a mere certificate of marriage was

not enough; but there must have been an acceptance of the usual incidents growing
out of the marital relationship as the testator thought of it.
Some courts have reasoned otherwise on similar points. What a testator's inten

tion is must be gathered from the language of his will only, and not from a possible,
but unexpressed intent. French's Estate, 292 Pa. 37, 140 Atl. 549 (1928); Ludwick's
Estate, 269 Pa. 365, 112 Atl. 543 (1921); cf. Association of Survivors of Seventh
Georgia Regiment v. Lamer, 55 App. D. C. 156, 3 F. (2d) 201 (1925). Further
more, some courts in the interpretation of wills insist that the testamentary words
are to be construed only according to their natural, or generally accepted meaning
Crocher v. Crocker, 230 Mass. 478, 120 N. E. 110 (1918).

'

In the earlier ruling on this will the Court of Appeals for the District of Columbia
decided that the evident intent of the testator was to continue the trust in effect
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in order to provide a wayward son with an incentive to improve himself. After

recognizing this general intent the trial court in the second case found itself con

fronted with the marriage certificate. But to permit what was plainly a sham mar

riage to operate to terminate the trust was not in accord with the testator's general
intent stated above. Furthermore, the court without finding fraud or declaring the

marriage contrary to public policy, could hardly treat the marriage as a nullity in
this collateral attack. As a general rule a court will not look behind the marriage
certificate. Many cases hold that improper inducements to marry and pre-marriage
agreements not to carry out the usual acts arising from the marital status are of
no effect to invalidate the marriage. In Franklin v. Franklin, 1S4 Mass. 515, 28
N. E. 681 (1891), the court held that an agreement between the parties that they
would not live together had no effect upon the marriage contract entered into in

regular form in the presence of a magistrate or minister authorized to solemnize

marriages. The motive inducing the marriage contract is immaterial. Donohue v.

Donohue, 159 Mo. App. 610, 141 S. W. 465 (1911); Ryan v. Ryan, 156 Mo. App.
655, 137 S. W. 1014 (1911). Where the parties before marriage agreed they would
not five together, cohabit with each other, the bride would not expect support, and
each was free to cohabit with others, the marriage was held valid, the court saying,
"the parties to a marriage may not vary or diminish the obligations which the
law attaches to the relationship by private agreements between themselves." Gregg
v. Gregg, 231 N. Y. Supp. 221 (1928). In Mirizio v. Mirizio, 242 N. Y. 74, 150
N. E. 605 (1926), the court said, ". . . such a course as it is now suggested we

ought to set out upon, of recognizing modifications of the marriage contract by
private agreement would lead to disruption of that contract and disaster in the

attempt to enforce it." Such is the general tendency of the cases in which the

marriage contract is' attacked.
However, the court in the principal case points out that a direct attack was made

on the marriage in the cases cited, and public policy definitely was involved. In
the present case the court said a direct attack was not made on the marriage, and
intimated that public policy is not involved if the Florida marriage is ignored and
the trust is continued in effect.
The decision finds substantial support in those cases which hold�apart from

questions of mistake or ambiguity�that the court of construction should seek and
apply testator's own individual meaning, in the language by which he identifies a

beneficiary (Mosely v. Goodman, 138 Tenn. 1, 195 S. W. 590 (1917); cf. Gilmer
v. Stone, 120 U. S. 586 (1887)); and in the language by which he describes prop
erty given. Estate of Miller, 48 Cal. 165 (1874); Hoffman v. Custer, 237 111. 64,
86 N. E. 737 (1908). Words and phrases ordinarily used to signify the quantity
or quality of interests given will usually be restricted to their conventional meaning.
Galloway v. Darby, 105 Ark. 558, 151 S. W. 1014 (1912). But even words deter
mining quantity are rarely construed according to testator's intent. Maxwell v.

McDonald, 45 App. D. C. 462 (1916). These authorities hold that the court is
not bound to follow the literal meaning of words used, when to do so would defeat
the manifest purpose of testator. Hill v. Huston, 15 Gratt. 350 (Va. 1859). And
this rule applies even when the words have a recognized technical meaning. Burwell
v. Cawood, 2 How. 560 (U. S. 1844); Black v. Jones, 264 111. 548, 106 N. E. 462
(1914); Hyde v. Rainey, 233 Pa. 540, 82 Atl. 781 (1912). However, direct state-
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merits of testator outside the will can be shown only to clarify cases of equivocation.
Watt's Estate, 186 Cal. 102, 198 Pac. 1036 (1921); Jones v. Bennett, 78 N. H. 223,
99 Atl. 18 (1916).
Thus the court in the instant case would seem right in determining testator's own

meaning of his word "remarriage" in the light of the whole will and the circumstances

confronting testator when the will was written. Testator's meaning, as determined

by the court, conforms to the usual understanding of the word in its strict and

primary meaning.
Similar need to construe a testator's meaning of the opposite word "divorce" arose

in Vetter's Estate, 308 Pa. 447, 162 Atl. 303 (1932). There the father left an estate in
trust with the income to his daughter for life, but in the event of the death of her
husband or a divorce from him, then the trust should be terminated and the estate

vest in the daughter. By agreement with her husband the daughter obtained a

Nevada divorce and claimed the estate. The Pennsylvania court decided the purpose
of the divorce was not to separate finally, but was merely a scheme to get the
estate. The court considered the testator's will and construed it to mean that the
testator did not contemplate a "divorce" obtained merely for the purpose of de
feating his will.
The decision in the principal case, it is submitted, secured the just result. The

court distinguishes a legally valid marriage from the concept of marriage written by
testator into his will. Thus the marital status of decedent's widow is not affected;
the court avoids violating the full faith and credit clause, and there is no collateral
attack on the legality of the marriage. It simply does not fulfill the condition
intended by the testator, as that condition was construed by the court. On the situa
tion before it, the court hewed closely to the rule that consideration of the testator's
intent is the dominant factor in construing a will.

EDWARD A. DE CLERCK.



BOOK REVIEWS
CASES AND MATERIALS ON FEDERAL TAXATION�by Erwin N. Griswold.f

The Foundation Press, 1940. Pp. xxi, 744.

Professor Griswold is eminently qualified by his teaching and prac
tice in the field of taxation to make a real contribution to the store of

existing teaching materials on the subject and he has done so in this
book. Both in scope and arrangement it represents a departure from
the scheme more or less followed in earlier casebooks. For the most

part this is all to the good, but in certain respects it is subject to

criticism.
As the author frankly states in the preface, the book is confined to

federal taxation for the reason that the Harvard Law School now offers
a course which is so limited and for the more fundamental and debatable
reason that federal taxation is a subject worthy of study by itself. I am
inclined to doubt that the scope of the book is justified by the second

explanation. It is certainly true, as Mr. Griswold argues, that taxes
cannot be studied in vacuo, divorced from their statutory basis and

background, but it does not follow from this that the proper manner

of presenting the material is one course devoted exclusively to federal
taxation and another to taxes of a particular state. I believe there is
much more to be said for allocating the material according to the type
of tax imposed rather than the jurisdiction imposing it. If one is par
ticularly interested in a state which has a general income tax it would
be difficult to justify, in this day of crowded curricula, a complete study
of the state tax in one course and a study of the federal tax in another,
particularly when most state statutes have been modeled very closely
on the federal. I doubt if Mr. Griswold had this in mind, but the
same thing may be said with persuasive, though less, force with regard
to death taxes. A great deal of benefit is to be gained from a compara
tive study of the succession and estate types of death taxes. The statu

tory provisions, state and federal, relating to the more basic problems�
and in a general law school course, one has time for nothing else�are

not so dissimilar that they cannot be adequately presented in a book

along with the cases. Of the principal taxes studied by the law student

only property taxes remain. These are the most difficult taxes to study
in a general survey fashion but they are not sufficiently important to
the average lawyer to justify extensive treatment and even as to them

tProfessor of Law, Harvard University Law School.
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study can be made of a series of representative problems which do not

arise from statutory law peculiar to one or a few states.

When one turns from a consideration of tax structure to a study of
constitutional limitations there is to be found a considerable body of law

relating only to federal taxation. Some constitutional limitations apply
only to the federal government and others involve only the states, but
a third group result in similar limitations on both. As to the latter group,
Professor Griswold's arrangement causes difficulty. For example, one

of the principal cases included is Collector v. Day in which a federal
income tax was held invalid as applied to the salary of a state judge, but
no reference is made to the O'Keefe case in which the earlier decision
was expressly overruled. Apparently the later case was excluded because
it dealt with a state income tax.

In criticizing Professor Griswold's thesis that there is special merit
in limiting a casebook to federal taxation I do not wish to appear un-

appreciative of the great service he has done in emphasizing the im

portance of statutory material. Throughout the book constant reference
is made to the development of the statutory law and to the Congressional
Committee reports. There has been all too little of this in the past.
Teachers of taxation law have tended to slight the statutory material,
possibly because of a fear of becoming lost in a maze of ephemeral de
tail, but every tax problem arises from the application of a statutory
provision with a legislative background which is no more, and some

times less, ephemeral than the decisions which interpret it.
On the whole, the order in which Professor Griswold has arranged

his material merits only praise. The first chapter, necessarily introduc
tory in character, includes cases on the special constitutional limitations
applicable to federal taxation, a brief outline of the present federal
taxes and a description of the legislative and administrative materials,
such as treasury regulations and rulings, with which every student
should have a speaking acquaintance. Chapter II contains an intro
duction to federal tax procedure designed to familiarize the student in a

general way with claims for refund and the assessment of deficiencies.
The chapter is a valuable one but it might profitably include more text
and fewer cases. Chapters III, IV and V are devoted to the estate tax,
gift tax and miscellaneous taxes. I would prefer to integrate the gift
tax material with that of the estate tax on inter vivos transfers, instead
of treating it in a separate chapter, but this is a minor question of detail.
The arrangement of Chapter VI, relating to the income tax, is particu-
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larly good. One of its chief advantages is that it opens with relatively
simple material and does not plunge the student immediately into all

the complicated problems of corporate distributions. These are re

served for a separate section which appears near the end of the chapter.
Undoubtedly some teachers will regret that such an old landmark as

Eisner v. Macomber does not appear as a principal case, but recent

trends indicate that it may be marked for an early demise. The book
concludes with a chapter on general problems, including set-off, res judi
cata, collection methods and penalties.
The chief obstacle to the general adoption of Professor Griswold's

work will be its limited scope. Those teachers who do not find this an

objection will undoubtedly be amply repaid by its use.

PAUL W. BRUTON*

THE BUSCH JEWELRY STORES LABOR INJUNCTION�by John H. Mariano.f
Christopher Publishing House, Boston, 1940. Pp. 238. $2.50.

According to a story current on an Eastern university campus one of
the leading members of its history department was asked, "How is it
that so many of your Ph.D.'s do no writing after they take their de

grees?" The answer was, "Thank God they don't." The author of this
book is a Ph.D. (as well as an A.B., M.A., and LL.B.) of that univer

sity. After reading his book one wonders why he thought it important
enough to publish.
I do not mean by this that a book about a labor dispute is bound to

be unimportant or that the field is unpromising. We could learn a lot
from a series of thorough-going case studies of particular disputes. The

Republic Steel story (already told in novel form in Meyer Levin's

Citizens), the Remington-Rand tale, the Coronado narrative�all of
them are available. And the Busch strike1 is still open, too.
The author of such a study would have a variety of approaches at

his disposition. He could make it legal in the better sense of that word.

?Professor of Law, University of Pennsylvania Law School.

tMember of the Bar of New York.
The Court of Appeals' report, for those who are interested, will be found in 281 N. Y.

150, 22 N. E. (2d) 320 (1939). It is enough to say here that the case involved a rather

disorderly labor dispute between a chain of jewelry stores and clothing stores on the one

side and a union of retail clerks on the other. The formal origin of the dispute lay in the
break-down of negotiations for renewal of a collective bargain.
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If he did, it would be a study of the law on the books (in this case of
the state anti-injunction act) and its background, of its operation in
other disputes both before2 and after3 the one in which he is primarily
interested, of alternative procedures for settling such disputes, of the

personnel of the dispute�the court, the jury, the attorneys�and of
their behavior in court and out, of the learning or lack of it that they
brought to bear on the fight and of the tricks of the trade. He could

(and should) broaden his approach considerably and treat the matter as

one of more general interest: In this case it would involve a study of
the community in which the dispute arose, of the leadership of the plain
tiff company and the defendant union, of the specific demands made

by each and of the reception accorded these demands by the other, of
the tactics employed to win and to defeat the proposals, of the role
of the newspaper, the union member, the strike-breaker, the lawyer, the
judiciary in its solution.

One could elaborate still more. But there is no need to do so. For
Dr. Mariano's book does not come up even to such minimum standards
as these. It throws practically no light on the origin of the fight and
little on its conduct; it is not informative on matters of judicial prac
tice or professional ethics in the New York Supreme Court; its charac
ters in the legal part of the drama pass dimly before the reader (except
for Mr. Justice Cotillo whose harangues from the bench are set out

with nauseating fullness and except, perhaps, for Mr. Harry Sacher,
counsel for the defense, who came close to being held in contempt of
court) ; the primary actors�the union leaders and their membership,
the Busch Company's staff�are almost totally absent; the community�
the company's customers, the workers' families, the passers-by on the
street�are omitted entirely; it was published too soon to furnish a basis
for intelligent appraisal of the operation of the anti-injunction statute
in New York; it makes no attempt to correlate or compare Mr. Justice
Cotillo's law with that of other members of the same bench.
It is perhaps unnecessary to add, after this, that the proofreading is

*Dr. Mariano tells us that this was the first suit for an injunction after the passing of
the New York anti-injunction statute. But there was a lot of law in the New York reports
before the statute was enacted that could well be discussed, for the upshot of the matter
seems to be that, so far as prohibition of peaceful picketing goes, the act did not change
New York law at all.

"See, for instance, May's Furs & Ready-to-Wear, Inc. v. Bauer, 282 N. Y. 331, 26 N. E.
(2d) 278 (1940); Baillis v. Fuchs, 283 N. Y. 133, 27 N. E. (2d) 812 (1940).
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bad, the grammar worse, the writing in many places horrible. The book

has no index.
T. RICHARD WITMER*

CASES AND MATERIALS ON DOMESTIC RELATIONS�by Joseph Warren

Maddenf and William Randall Compton.t West Publishing Company, St. Paul,
1940. Pp. xxiii, 901.

This casebook is a new edition of Madden, Cases on Domestic Rela

tions, 1928. In the words of the editors of the new volume, "The previous
edition . . . has been thoroughly revised and almost completely rewrit
ten. In doing this, it has been the purpose of the authors to retain the

advantages of the case system, and at the same time, by the use of foot

notes, to offer the detail to be found in a small text book."1
The book is divided into five parts: Marriage and Divorce; Husband

and Wife; Parent and Child; Use of the Injunction in Family Rela

tions; and Infants. The subjects are treated in the order in which they
have been listed. At the end of the book is an Appendix dealing with
Conflict of Laws problems in Domestic Relations.
The editors have made some alterations in the material included in the

current edition. A new chapter entitled "Acts of Third Parties Inducing
or Preventing Marriage," has been added, dealing with marriage broker

age contracts, , contracts and conditions in restraint of marriage, and
interference with the contract to marry�material very properly included
in such a casebook.2 Under Parent and Child some introductory mate

rial on guardianship has wisely been inserted. Very properly material

dealing with the enforcement of alimony decrees has been added. More

complete treatment has been given Community Property, while the
material dealing with Infants has been much condensed, and very cor

rectly so. The material covering the various Conflict of Laws problems
which arise has been assembled in an appendix consisting of eighty-nine
pages. In this appendix, which consists entirely of principal cases, the
editors deal with Conflict questions pertaining to common law marriage;
?Assistant Professor of Law, The Yale University School of Law.

tJudge Court of Claims of the United States; Sometime Chairman of the National
Labor Relations Board; former Professor of Law in the University of Pittsburgh Law

School.
JAssociate Professor of Law in The George Washington University Law School.
*P. vii.
'See Jacobs, Cases and Other Materials on Domestic Relations (2d Ed., 1939),

pp. 1-14.
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formal marriage and its annulment; divorce; judicial separation; en

forcement of alimony decree; custody of children; marriage after di

vorce; and injunction against divorce.
The principal cases, which in the words of the editors "have been

selected for the clearness with which they present the fundamental points
of the subject,"3 have, on the whole, been wisely and discreetly selected.
There has been a happy mingling of new decisions with the old, standard
authorities. Of the one hundred and eighty-one principal cases, some

seventy-five were decided within the last two decades [thirty-eight in
the past ten years], while some fifty-six were handed down prior to

the turn of the century. The editors have made a conscious effort to

present principal cases representative of the various points of view and
of the various sections of the country. In addition to decisions from

England, the federal courts and the District of Columbia, the principal
cases were decided in some forty-two states. Thirty-one are decisions
of the New York courts; thirteen of Massachusetts. The editors, it is

felt, have done commendable work in the difficult task of selecting
principal cases.
The editors have devoted much time and research on the rather ex

tensive footnotes. These notes are good, complete, and contain much

helpful material. They contain extensive case citations, law review arti

cles, notes and decisions, and references to such authorities as Vernier,
American Family Laws; the American Law Institute; Madden, Per
sons and Domestic Relations [1931]. It is to be regretted that the
notes, valuable as they are, were inserted at the bottom of the page
throughout the case. They often run over onto subsequent pages which
deal with other cases.4 The reviewer has found, in his teaching experi
ence, that notes presented in this form impair their effectiveness; are a

hardship on the student in that they break the continuity of his reading
and thinking. It is felt that the note material would have been more

effectively presented had it been placed at the end of the respective cases.

It is difficult to combine, as the editors have sought to do, the func
tions of a casebook and a text book. The listing of a goodly number of
"accord" and "contra" decisions is often overdone in casebooks. Such
cases, experience proves, are generally entirely neglected by the student.
It would seem preferable to give the factual basis and the holding of

"P. vii.
4For example, p. 51, note 1, to Barnes v. Hobson, 250 S. W. 238 (Tex. Civ. App., 1923),

extends over on pp. 52-53, beneath Conway v. O'Brien, 269 Mass. 425, 169 N. E. 491, 73
A. L. R. 1448 (1929) ; see also p. 161.
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more cases, and omit some of the "accords" and "contras."5 In this way
the student would be given a more comprehensive picture of the entire
field.
The law of Domestic Relations has to a large extent become a stat

utory subject. The amount of legislation has been very great. Witness
the monumental works of Vernier.6 It is a source of regret that the
present volume contains very little statutory material and contains few

statutory citations. In the words of the editors, "The fullness with
which the legal material is discussed in the footnotes will also enable
the teacher to discuss the local statutory material applicable to his own

jurisdiction insofar as he wishes to bring it to the attention of his stu

dents."7 Such a treatment, it is submitted, does not give the student an
accurate picture of the field of Domestic Relations. He should have the
benefit of the editor's selection, carefully chosen, of typical statutory
patterns. This is particularly true in regard to such field as husband
and wife, alimony, divorce.
The reviewer further regrets the almost complete absence of non-legal

material. The presentation of this phase of the subject is left entirely
to the individual teacher. He is not even given guides to direct him
where such material may be found. The difficulties of .an effective pre
sentation of non-legal material in a casebook on Domestic Relations
have been noted.8 But it is impossible for a student to obtain an accu

rate picture of Family Law from a study of purely legal materials. This
is peculiarly true of divorce. The treatment of Collusion, for example,
is entirely inadequate without it.9
It was, in the opinion of the reviewer, a mistake to segregate in the

Appendix the various Conflict of Laws aspects of the course. This

phase of the subject would be more effectively presented if the various
cases had been included under their respective substantive law topics.
Furthermore, this material is presented entirely without footnotes, ex

cept for the notes inserted in a few instances in the opinions by the
judges themselves. The teacher of Domestic Relations, though he may
not be an expert in the field of Conflict of Laws, may very well feel this

6See p. 160.
"American Family Laws: I, Introductory Survey and Marriage (1931); II, Divorce

and Separation (1932); III, Husband and Wipe (193S) ; IV, Parent and Child (1936);
V, Incompetents and Dependents (1938); Supplement (1938).

7P. vii.
"Jacobs, op. cit. supra note 2, at ix-x.
"Pp. 220-223.
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material should be presented to the student. He should be given an

effective guide to the various sources. The case of McDonald v. McDon

ald,10 without more, does not give a complete or an adequate picture of

jurisdiction to grant an amendment. Furthermore, the valuable articles
on divorce jurisdiction should be listed. By the absence of notes a

heavy burden has been placed on the teacher.
The reviewer wishes that the editors had seen fit, in the Table of

Cases, to list other than the principal cases. This absence impairs the
effectiveness of the book, particularly its functions as "a small text

book."
The current edition is printed in clear and legible type; the cases and

the notes are easy to read. So far as the reviewer has been able to check,
great care has been taken to insure the accuracy of citations. However,
the statement that "the New York Legislature abolished common law

marriage in 193 1,"11 is inaccurate, as the abolition dates from April 29,
1933. Reference should also have been made that the decision in Hop
kins v. Hopkins12 turned on the Massachusetts statute.13
The reviewer feels that the book is a very useful tool for the teaching

of Domestic Relations. The criticism which he has made has been

prompted by the feeling that a work as valuable as it is could have been
made even more effective. The editors are to be congratulated upon
the care, industry and scholarly ability which have gone into the prepa
ration of this volume.

ALBERT C. JACOBS*
10P. 804; 6 Cal. (2d) 457, 58 P. (2d) 163, 104 A. L. R. 1290 (1936).
UP. 66, repeated p. 72. Common law marriages were abolished by Laws 1933, c. 606,

amending N. Y. Domestic Relations Law, � 11.
UP. 87, note 1; 287 Mass. 542, 192 N. E. 145, 95 A. L. R. 1286 (1934).
""Mass. Gen. Laws (1932), c. 207, � 6.
?Professor of Law in the Columbia University School of Law.
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