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Part It

f'PHE relation between patent practices and the antitrust laws,2 a

topic of recurring consideration,3 is of particular current concern.
Present interest stems from the time when the National Industrial Re
covery Act was held unconstitutional and governmental philosophy
turned from price and production stabilization back to the competitive
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ideal.4 It was inevitable that this changing perspective would cause the
political eye to focus upon the relationship between the patent system
and statutes embodying the competitive ideal, the antitrust laws. On
April 29, 1938, the President of the United States sent a message to the
Senate at the core of which he advised the "amendment of the patent
laws to prevent their use to . . . create industrial monopolies."5 Following
this message Congress created the Temporary National Economic Com
mittee to study, among other things, the problem of patent and industrial
monopolies.6 To the Department of Justice was assigned the problem
of appraising the patent laws vis-d-vis antitrust idealogy. Its study for
the TNEC was intensive rather than extensive, and covered in detail
the patent history and patent practices in three industries:7 automobile,8
glass container,9 and beryllium.10 In the course of and following these

investigations, and subsequent investigations by the Department of
Commerce relating mainly to procedural practices in the Patent Office,11
the floodgates of controversy were opened wide. Some people interpreted
these hearings as the opening salvo in an attack upon the very existence
of the patent system. A host of books, law review and trade publica
tion articles were immediately written in its defense. Particular issues,
such as compulsory licensing, the single court of patent appeals, and the
term of the patent grant were, and still continue to be, debated in the
same forums.12 While critics have been leveling their blows along the
whole patent front, several federal grand juries have recently charged
that patent pooling and licensing and other patent practices by American

*Arnold, Bottlenecks of Business (1940) 139: "Our experience with the NRA has dis
illusioned us as to the wisdom of delegating to separate industries the power to make their
own rules of reasonableness. We have always distrusted direct price-fixing as a cure for

disparity of prices. And so, in spite of their lack of precision, we are again thrown back
on the standards of the Sherman Act as the only practical curb on the uneconomic use

of industrial combination.
*See Sen. Doc. No. 173, 75th Cong., 3d Sess. (1938) ; 83 Cong. Rec. 5992, 5995 (1938).
"Pub. Res. No. 113, 75th Cong., 3d Sess. (1938).
'These industries were chosen "not with an intent to single out those industries, but

because they illustrate typical situations which are common throughout the industrial field."

Hearings before Temporary National Economic Committee on Pub. Res. No. 113, 75th
Cong., 3d Sess. (1938) (hereinafter cited as TNEC Hearings) pt. II, 256.
8TNEC Hearings, pt. II, 253-276.

'Id. at 277-667.
lnld. pt. V, 2011-2163.

aId. pt. III.
^oulmin, Patents and The Public Interest (1939). Brown The Situation Confronting

Our Patent System (1939) 21 J. Pat. Off. Soc. 159; Fenning, Patents Before the TNEC
(1939) 21 J. Pat. Off. Soc. 11; Schairer, The Patent Problem From the Viewpoint of In
dustry (1939) 21 j. Pat. Off. Soc. 243. See also trade publications in the glass container
industry for the year 1939; brochure prepared by Radio Corporation of America in 1939

entitled, Patent Policies of Radio Corporation of America.



1941] The Patent "Franchise" 119

and foreign business interests, in addition to violating the antitrust

laws, have seriously retarded our national defense program.13 A broader

investigation of the extent of foreign or domestic patent control over

domestic markets is now being urged by several members of Congress.14
In the midst of the heated controversies following these developments
have come the TNEC's recommendations based upon its examination of
the relation between patents and free enterprise. These recommenda
tions would compel compulsory licensing by patentees and would un

conditionally outlaw patent restrictions affecting price, production, use

and geographical area.15 Furthermore, these proposals would outlaw
other restrictions unless they were proved necessary to promote the
progress of science and useful arts. The penalty recommended by the
TNEC for violating these prohibitions is forfeiture of the patent to the
United States. Congress has not yet acted upon these recommendations.
Thrusts for change since the adoption of the Constitution have been
unable to overcome the solid belief that the patent laws were responsible
to a large degree for the development of new industries and increased
wealth.
It was in an economy predominantly agricultural that the Congress,

under the power conferred upon it by the Constitution "to promote the
Progress of Science and useful Arts bv securing for limited Times to
Authors and Inventors the exclusive right to their respective Writings
and Discoveries."16 enacted the first patent statute in 1790. Under this
Act. the patentee was granted "the sole and exclusive right and liberty
of making, constructing, using and vending to others to be used, the
sa'd invention or discoverv."17 ExceDt for minor changes18 this defi
nition of patent grant remained unaltered until the Act of July 8,
1 R70 19 T>e Act is still in force. It provides that every patent shall
�W statement of Thurman Arnold, Ass't Att'y Gen. of the United States, TNEC, Final

Report Exh. No. 2797, pp. 261, 262: Foreign companies have taken out patents and entered
into cartel arrangements in the United States on essential war materials for the purpose
and with the effect of blocking American development and creating serious shortages.
There have been divisions of world markets by patent agreements between domestic

and foreign companies which give foreign interests the right to determine where and how
the American companies may sell certain military supplies.
It seems probable that vital military information has been disclosed to foreign companies

through the requirement of itemized descriptive royalty payments in patent license

agreements.
"S. J. Res. 284, 76th Cong., 3d Sess. (1940) ; Sen. Res. 309, 76th Cong., 3d Sess. (1940);

H. R. 225, 77th Cong., 1st Sess. (1941).
lbTNEC. Final Report, pp. 36 and 37.
16U. S. Const. Art. I, � 8.

"1 Stat. 109, c. 7 (1790).
MIn 1793 (1 Stat. 318, c. 11) the word "full" was substituted for the word "sole", and in

1836 (5 Stat. 117, � 5, c. 357) the word "constructing" was omitted.
"16 Stat. 201, � 22, c. 230 (1870), 35 U. S. C. � 40 (1934).
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contain "... a grant to the patentee, his heirs and assigns, for the term

of seventeen years, of the exclusive right to make, use and vend the in
vention or discovery . . . throughout the United States and the Territories
thereof." Thus while congressional action has multiplied and transformed
laws affecting our changing industrial economy since the passage of
the Patent Act of 1790, it has left the patent law substantially unaltered.
A condition generally overlooked or ignored until recently in the

patent system, however, has been the increasing concentration of pa
tents.20 The pace of concentration in patents has probably been faster
than in other forms of corporate wealth, due to large scale research by a

few dominant corporations and the tendency of these corporate groups
to perpetuate their patent control. This tendency has been attributable
to the multiplicity of "improvement" patents issued to these groups,
and to the exchange of patent rights among a limited number of dominant

corporations.
The privileges contained in a patent grant may be broadly stated:

Congress has given to the patentee the exclusive right to make, use and
vend his invention. The Supreme Court has interpreted this grant to
mean that the patentee may, if he wishes, suppress his invention, or grant
licenses restricted in point of space or time either to make, use or sell his
invention.21 It is this privilege of restrictive licensing, coupled with the

patentee's power to sell, exchange and accumulate patents, which has

permitted encroachments upon and clashes with the antitrust laws.

Patents, like any article of commerce, have been sold, exchanged, or

accumulated with the consequent elimination of competition between
competing products and processes, and the lodging of control in the
hands of a few. At the same time, these few have destroyed competi
tion among themselves and limited potential competition by the method
of restrictive licensing.22 To maintain or further develop competitive

xSee statement of Conway P. Coe, Commissioner of Patents, TNEC Hearings, pt. Ill,
845-848: During the year 1938 the Patent Office issued1 17.2% of all patents to large cor

porations (having over $50,000,000 in assets) ; 34.5% to small corporations; 5.4% to foreign
corporations; 42.9% to individuals. The number of patents issued yearly to large corpora
tions has increased steadily since 1921, when less than 5% of all issued patents went to

large corporations. "Included among the patents owned by individuals ... are many that
are exploited by corporations in which the owners occupied high positions in the company
and simply permit the corporations to exploit their own patents." Further, "in the indi
vidual groups are many patents which are owned by individuals but which are exploited
by corporations under foreign license agreements .and contracts." See Arnold, op. cii.
supra note 4, at 27: "There are 153 patents on one type of wallboard used in building houses.
The American Telephone and Telegraph Company controls 15,000. The General Electric
Company controls between 8,000 and 9,000 patents."
aEthyl Gasoline Co. v. United States, 309 U. S. 436, 456 (1940).
^See United States v. Radio Corporation of America. (D. Del. Petition May 13,

1930, as amended Nov. 21, 1932). A consent decree was entered on Nov. 21, 1932, enjoin-
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control, there has been available to them a whole battery of patent tech
niques and practices. The recurring types of patent practices�in par
ticular those practices lying in the shifting zone between the patent and
antitrust domains�their legal status, and what should be done about
them are the matters which will be explored here.

Early English and American History28
Before the present relations between patent practices and the anti-

monopoly laws are discussed, a preliminary inquiry suggests itself: what
is the economic and social policy underlying the origin and development
of patents for inventions? Only a brief discussion of early English and
American history is necessary to answer this question.
In the beginning the King created not patent monopolies but "fran

chises". The predecessor of the modern patent grant has been variously
termed a "franchise", "letter of protection" or "license". The first
franchises relating to the encouragement of trade were issued in the 14th

Century. They conferred no monopoly or right to exclude others from

engaging in the same trade. Their nature can be understood by referring
to the first statute of 1337 relating to their issuance. By this statute the

King was directed to grant to foreign textile artisans a license to enter

England and establish themselves wherever they chose. The statute
states:�

"And to the intent that the said cloth worker shall have the greater will to
come and dwell here . . . The King will grant them franchises as many and such
as may suffice them."24

The franchises granted in the 14th and 15th Centuries had as their pri
mary aim the introduction into England of manufactures not previously
practiced there. They were responsible in no small degree for bringing
many of the skills of the Continent into England.
The patent as we know it today, the right to exclude all others from

utilising a new invention, made its first appearance in Elizabethan days.
Patents for invention comprised one of the many types of favors which
it was the privilege of the Crown to bestow. These patents were granted
to raise money, to reward service to the Crown, or to encourage trade.

ing the defendants from restraining trade by means of exclusive patent licenses which
divided the fields of telephony and radio into the exclusive industrial spheres of the
American Telephone and) Telegraph Company and the Radio Corporation of America re

spectively. See Waldrop and Borkin, Television�A Struggle For Power (1938) c. 17.
""On the subject matter of this section, see Price, The English Patents of Monopoly

(1906) Harv. Ec. Studies; Hulme, The Early History of the English Patent System in

Select Essays in Anglo-American Legal History (1909) vol. 3; Scott, Joint Stock
Companies, to 1720, vol. 3 (1911, Cambridge, England); Terrell, Patents (8th ed. 1934)
� 1, 12; Walker, Patents (Deller's ed. 1937) c. 1; Patents and Free Enterprise (1941)
Monograph No. 31, TNEC Hearings, c. 2.

MII Edw. Ill, c. S (1328) (Italics supplied).
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The Statute of Monopolies,25 enacted in 1624, purportedly struck down
the use by the Crown of patent grants for the first two purposes, leaving
the last to stand as the cornerstone of the modern patent system. While

abolishing all monopolies the Statute created an exception in favor of

"letters-patent and grants of privileges for 14 years or under, hereafter to be made
of the sole working or making of any manner of new manufactures within this
realm, to the true and first inventor, and inventors of such manufactures, which
others, at the time of making such letters-patent or grants, shall not use. ..."

Although by the time of the Statute of Monopolies the franchise had
developed into an exclusory right as distinct from a mere license or per
mission to practice a specified trade, the term "franchise" somehow ad
hered to the patent grant so that it is still common to refer to a patent as
a "franchise".
It is significant that the policy embodied in the exception clause of the

Statute of Monopolies is identical with that underlying the issuance of

early franchises�namely, the promotion of trade. Two features of the
act itself lay stress on this policy underlying the patent grant. First,
no distinction was made between patents for inventions and those issued
for the introduction of new trades from abroad.26 Second, a condition
was imposed upon the issuance of letters-patent
"... so as also they be not contrary to the law, nor mischievous to the State

by raising of the prices of commodities at home, or hurt of trade, or generally
inconvenient. ..."

Evidence of the economic and social policy underlying this basic
statute abounds in its subsequent history as well as in its wording. In

the 17th Century corporation charters were granted only in considera
tion of some paramount public purpose which could not otherwise be

adequately served. Of a total of thirty-four joint stock companies in

corporated in England and Scotland prior to 1700, eight were for manu

facturing enterprises.27 Every one of the eight manufacturing companies
incorporated was given a charter for the avowed object of enabling it
more effectively to introduce some new invention. Thus the purposes of

"21 Jac. 1, c. 3 (1623).
MSee one of the few cases interpreting the Statute of Monopolies, Edgeberry v. Stephens

Abb. Pat. Cases 8, 90 Eng. Rep. R. 1162 (K. B. 1691).
"A grant of a monopoly may be to the first inventor, by Stat. 21, Jac. 1, c. 3

(1623), and if the invention be new in England, a patent may be granted though
the thing was practiced beyond the sea before; for the Statute speaks of new

manufactures within this realm; so that, if they be new here, it is within the

statute; for that account intended to encourage new devices, useful to the King
dom and whether learned by travel or by study, it is the same thing."

"All the remainder related either to foreign trade or to such "public utility" enterprises
as banks, water supply systems, drainage projects and the like. See Scott, op. cit. supra
note 23, at 461-479.
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the patent franchise were deemed identical with those of a corporate
franchise�the creation of wealth and the expansion of trade. If the

patent grant was not subsequently used in the public interest by the

patentee, then it might be revoked. All patents by their terms permitted
revocation by the Privy Council, if the grant was harmful or "inconveni
ent" to the public. It is a fact that many patents were cancelled in the
17th Century on account of non-working.
Colonial America viewed the patent grant much as did 17th Century

England. The powers granted to the patentee were only those consistent
with production for the public welfare. Both by legislative act and by
the very terms of the patent grant, the right of suppression was not

infrequently prohibited. Sometimes reasonable prices were prescribed,
or a duty imposed upon the patentee to supply all demands without

discrimination, and at a fair price.28 This was the atmosphere sur

rounding the patent grant when the Constitution vested in Congress the

power to grant to inventors exclusive rights to their inventions for
the purpose of promoting the arts and sciences.
We may conclude, therefore, from English and American policies re

lating to patents up to the 19th Century�as reflected in the franchise

origin of the patent grant, the wording and spirit of the Statute of Mono

polies, the identity in purpose of the corporate and patent franchise, and
the frequent outlawing of anti-social practices such as non-working, sup
pression,29 and gouging of the public by high prices�that every patent
was in the nature of a franchise issued to foster and increase trade for
the benefit of the public, and that the monopoly it conferred was to be
used only so long as it promoted that purpose.
The Acts of Congress authorizing the issuance of patents have not

prohibited patent suppression or unreasonable prices for patented goods.
Congress has been equally silent about the revocation of patents "mis
chievous to the State" or "hurtful of trade." These issues were thrown
into the lap of the Court. There it was possible to view the patent as a

franchise, i.e., as a privilege whose area was limited by the interest of the
public in the promotion of trade. This view was consistent with the his

tory and purpose of the patent laws. Or, the Court could view the patent
right as any other private property right.30 The latter view was consis-

^ehechter, Would Compulsory Licensing of Patents Be Unconstitutional? (1936) 22

Va. L. Rev. 287.
"""Non-working" refers simply to non-user; by "suppression" is implied non-user with

intent to profit thereby. Most frequently suppression refers to acquisition of patents for
the purpose of suppressing possible competing devices.
""Under this view it could be plausibly argued that in disclosing his invention the

patentee had performed all duties required under the law, and henceforth his reward, an

exclusive right for a period of years, could be used or not used by him. as he pleased.
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tent with corporate interests in a growing economy, and eventually
prevailed.
The leading American case in support of the franchise view is Seymour

v. Osborne.31 In that case the Court declared:

"Inventions secured by letters-patent are property in the holder of the patent
and as such are as much entitled to protection as any other property consisting of
a franchise during the term for which the franchise or exclusive privilege is
granted."

The Court here suggests, not that patents should be protected as other
property generally is protected, but only to the extent that other fran
chises are accorded protection. Emphasizing the same aspect of the pat
ent grant, the Court continued:

"Letters-Patent are not to be regarded as monopolies created by the executive
authority at the expense and to the prejudice of . . . the community . . . but as

public franchises. . . .

"31a

In Hoe v. Knap32 we see the franchise attitude which condemned non-

working, in operation:
"The question, therefore, arises whether the court will grant an injunction in

favor of the owner of a patent who has not, after a reasonable time, put it into
use, against another who is using it. I think, under a patent which gives a patentee
a monopoly, he is bound either to use the patent himself or allow others to use

it on reasonable or equitable terms, and as I refused an injunction on the motion
before the hearing, I shall refuse an injunction in the interlocutory decree, and
allow the defendants to continue to use the patent on their giving bond as they
have heretofore."

The tenor of the opinion of the Supreme Court in United States v. Bell
Telephone Co.33 in deciding the issue of whether the United States could
revoke a patent secured by fraud, was in line with the franchise view:

"The United States, by issuing the patents which are here sought to be an

nulled, has taken from the public rights of immense value and bestowed them upon
the patentee . . . The Government and its officers . . . have . . . taken from the
public this valuable privilege and conferred it as an exclusive right upon the pat
entee. This is property . . . said to be worth more than $25,000,000. This has
been taken from the . . . public, and made the private property of the patentee by
the action of one of the departments of government . . . deceived and misled, as

the bill alleges, by the patentee. That the Government, authorized by the Con
stitution and statutes to bring suits at law and in equity, should find it to be its

mll Wall. 516, 533 (U. S. 1870). A patent has frequently been labeled a "franchise" by
the Supreme Court at other times without reference, however, to any special meaning.
See United States v. United Shoe Machinery Corp., 258 U. S. 451, 463 (1922) ;. Kendall v.
Windsor, 21 How. 322, 327, 328 (U. S. 1858); Bloomer v. McQuewan, 14 How. 529
(U. S. 1852).
""ll Wall. 516, 533.
"27 Fed. 204, 212 (C. C. N. D. 111. 1886) (Italics supplied).
K128 U. S. 315, 370 (1888) (Italics supplied).
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duty to correct this evil, to recall these patents, to get a remedy for this
fraud, is so clear that it needs no argument."34

As discussed later, the franchise concept did not receive its coup de

grace in America until 190835 in the Continental Paper Bag case36
Eighteen years prior to that case Congress passed the Sherman Act

which, by limiting monopolies and restraints on trade, was intended, like
the patent laws, to benefit the public by the promotion of trade and the
increase in wealth. Patent and trust history will show that from the
time it was passed the Sherman Act did not succeed in its purpose be
cause it was never really enforced; while inequities in the patent system
were inevitable from the moment that a patent grant was treated as a

purely private right and not as a public franchise.

PASSAGE OF THE SHERMAN ACT

The Sherman Act is a statutory enactment of the common law policy
against restraints on trade.37 It embodies our common law economic

MSee Ewart Mfg. Co. v. Baldwin Cycle Chain Co., 91 Fed. 262, 265 (C. C. D. Mass.

1898) :
". . . it has long appeared to the Court . . . that a patent for an invention which
the patentee refuses to make available himself, and refuses to allow others to make

useful, is not within the spirit of the provision of the Constitution which assigns
as a reason for securing exclusive rights to inventors and authors a desire 'to

promote the progress of science and the useful arts,' and that patents so held are

entitled to scant recognition at law, though necessarily to some, but to none what
ever in equity. They are not, as claimed by the plaintiff, the equivalent of a

highly-cultivated field, surveyed, plotted and fencedl-in by the owner; but they
constitute, for all useful purposes, a waste from which the public is sought to be
excluded for reasons of which equity takes no cognizance."

"By 1908 the licensing power of the patentee had been fixed far beyond the bounds
permissible under a franchise view. The patentee could fix the price at which his licensee

might sell, Bement v. National Harrow Co., 186 U. S. 70 (1902) ; he could limit his licensee's
area* of sale, Providence Rubber Co. v. Charles Goodyear, 9 Wall. 788 (U. S. 1869) ; Dorsey
Revolving Harvester Rake Co. v. The Bradley Mfg. Co., 12 Blatch. 202 (N. D. N. Y.
1874) ; he could restrict a purchaser in the use of a patented article, Heaton-Peninsular
Button Fastener Co. v. Eureka Specialty Co., 77 Fed. 288 (C. C. A. 6th, 1896) ; and he
could fix the quantity of the patented product his licensee might produce, Rubber Tire
Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358 (C. C. A. 7th, 1907).
""Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405 (1908).
"The pertinent sections of the Sherman Act are as follows:
Sec. 1. Every contract, combination in the form of trust or otherwise, or conspiracy, in

restraint of trade or commerce among the several States, or with foreign nations, is
hereby declared to be illegal.

Sec. 2. Every person who shall monopolize, or attempt to monopolize, or combine to

conspire with any other person or persons, to monpolize any part of the trade or com

merce among the several States, or with foreign nations, shall be deemed guilty of a

misdemeanor. . . .

The relevant portion of the Clayton Act provides as follows:
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theory that a maximum of wealth will be created and distributed by the
maintenance of a free market. It specifically denies any right of a

monopoly or an attempt to monopolize on the part of any one or any
group; it forbids a combination or conspiracy with monopoly as its ulti
mate end; and contracts, combinations, trusts, or conspiracies restraining
trade are expressly prohibited.
In its early history the language of the Sherman Act was interpreted

literally by the Supreme Court, and every contract, combination, or con
spiracy in restraint of interstate or foreign commerce was considered
illegal.38 Dissenting Justices inveighed against this strict view which

allegedly threatened to paralyze everyday business transactions.39 In
the famous case of Standard Oil Co. of New Jersey v. United States,40
the Supreme Court abandoned its earlier view and adopted the so-called
"rule of reason." Since that time not all restraints of trade have been
held to violate the Sherman Act, but only those likely to bring about the
evils which the statute was designed to curb. This does not mean that
in every case arising under the Act the courts will inquire into the rea

sonableness of the restraint uDon interstate trade. Some cases of re-

Sec. 3. It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to lease or make a sale or contract for sale of goods, wares, merchandise, ma

chinery, supplies or other commodities, whether patented or unpatented, for use, con

sumption, or resale within the United States or any Territory thereof or the District of
Columbia or any insular possession or other place under the jurisdiction of the United

States, or fix a price charged therefor, or discount from, or rebate upon, such price, on

the condition, agreement, or understanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise, machinery, supplies, or other commodity
of a competitor or competitors of the lessor on seller, where the effect of such lease, sale,
or contract for sale or such condition, agreement, or understanding may be to substan-
tiallv lessen competition or tend to create a monopoly in any line of commerce.

The Wilson Tariff Act provides in part as follows:
Sec. 73. That every combination, conspiracy, trust, agreement, or contract is hereby

declared to be contrary to public policy, illegal, and void, when the same is made by
or between two or more persons or corporations either of whom as agent or principal,
is engaged in importing any article from any foreign country into the United States, and
when such combination, conspiracy, trust agreement, or contract is intended to operate
in restraint of lawful trade, or free competition in lawful trade or commerce, or to increase
the market price in any part of the United States of any article or articles imported or

intended to be imported into the United States, or of any manufacture into which such

imported article enters or is intended to enter.

^Addyston Pipe & Steel Co. v. United States, 17S U. S. 211 (1899) ; United States v.

Joint Traffic Ass'n, 171 U. S. SOS (1898); United States v. Trans-Missouri Freight
Ass'n, 166 U. S. 290 (1897).
'This position is best expressed by Justice Brandeis in a later case: "Every agreement

concerning trade . . . restrains. To combine, to restrain, is of their very essence." Board
of Trade of Chicago v. United States, 246 U. S. 231, 238 (1918).

*�221 U. S. 1 (1911). See United States v. American Tobacco Co., 211 U. S. 106,
179 (1911).
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straints are illegal per se. Thus arrangements to fix or to control prices,
to divide marketing territories, to apportion customers, to restrict pro
duction or to deny persons access to the market are illegal in and of
themselves.41

APPLICATION OF THE ANTITRUST ACTS

TO PATENTS AND PATENTED GOODS

The Sherman Act says nothing about patents or patented goods.
Were its provisions meant to apply to these matters? It was earlier held
that the patent privilege did not extend to patented goods sold uncondi
tionally by the patentee.42 There was, therefore, after the passage of
the Sherman Act, little doubt that once a patented article was no longer
in the control of the patentee and had entered into the channels of inter
state commerce it came within the purview of the Sherman Act. But was
the Act meant to apply to transactions covering patented goods which
were short of outright sale and thus still under the ostensible control of
the patentee or licensor? If the Act did not apply, then it would follow
that all transactions relating to patented articles or patents were also

beyond the scope of the Act. The lower courts were split on this issue
for many years.
In Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co.,43 the

Court said:

"Congress, having created the patent law, had the right to repeal or modify it,
in whole or in part, directly or by necessary implication. The Sherman law con

tains no reference to the patent law. Each was passed under a separate and dis
tinct constitutional grant of power; each was passed professedly to advantage the

public; the necessary implication is not that one iota was taken away from the

"United States v. Socony Vacuum Oil Co., 310 U. S. ISO (1940) ; Apex Hosiery Co. v.

Leader, 309 U. S. 469 (1940) ; Ethyl Gasoline Corp. v. United! States, 309 U. S. 436 (1940) ;
United States v. Trenton Potteries, 273 U. S. 392 (1927).
"Adams v. Burke, 17 Wall. 453 (U. S. 1873). The court held that a purchaser of a

patented article in the territory of one licensee or partial assignee might use it, 'without
infringing, in the territory of another. Most of the lower courts, however, interpreted
Adams v. Burke very narrowly. See Keasbey, Restrictive Covenants as Applied to Territory
Rights in Patent Articles (1896) 10 Harv. L. Rev. 1. They believed this case to hold

only that a purchaser of a patented article from one licensed to sell may use that article

anywhere. Whether the same right of use would be granted to a purchaser who had

knowledge of his vendor's limitation, or whether such a purchaser could resell the patented
article in a territory forbidden to his vendor, were open questions when the Sherman Act
was passed. In Hobbie v. Jennison, 149 U. S. 355 (1893), the Supreme Court extended the
rule of Adams v. Burke, supra, to a purchaser taking with knowledge of the vendor's terri
torial limitation. Cf. General Talking Pictures case, 304 U. S. 17S (1938), and on rehearing,
305 U. S. 124 (1938). In Keeler v. Standard Folding Bed Co., 157 U. S. 6S9, 667 (1895),
the rule was further widened so that the purchaser of an article in the United States from
one licensed1 to sell could resell or use it anywhere. "The inconvenience and annoyance to
the public that an opposite conclusion would occasion are too obvious to require illustration".
"154 Fed. 358 (C. C. A. 7th, 1907).
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patent law ; the necessary implication is that patented articles, unless or until they
are released by the owner of the patent from the dominion of his monopoly, are
not articles of trade or commerce among the several states."44

This view differed from that expressed in another circuit court. In
National Harrow Co. v. Hench,45 the Court stated:

"Patents confer monopoly as regards the property covered by them but they
confer no right upon the owners of several distinct patents to combine for the

purpose of restraining trade and competition. Patented property in this respect
does not differ from any other."48

To some, it seemed that the doctrine enunciated in the Rubber Tire
Wheel case would prevail when the Supreme Court, in 1908, upheld the
contention that a patentee may suppress his patent and at the same time
exercise his right to exclude others from its use. Continental Paper Bag
Co. v. Eastern Paper Bag Co.,47 was a suit in equity to enjoin the in

fringement of a patent acquired for the purpose of suppressing its use.

The plaintiff had obtained an assignment of the patent in order to pro
tect the exploitation of its older and inferior competing patented
machines. In holding that the plaintiff was entitled to an injunction
despite seven years of "deliberate" suppression, the Supreme Court said:

"But granting all this, it is certainly disputable that the non-use was unreason

able or that the rights of the public were involved. There was no question of a

diminished supply or of increase of prices, and can it be said, as a matter of law,
that a non-use was unreasonable which had for its motive the saving of the ex

pense that would have been involved by changing the equipment of a factory from
one set of machines to another?"48

uId. at 362. The concurring opinion stated that it was not necessary to hold that patented
articles are not articles of commerce among the states within the meaning of the Sherman
Act. Cf. Indiana Mfg. Co. v. J. I. Case Threshing Machine Co., 154 Fed. 365 (C. C. A.

7th, 1907).
"83 Fed. 36 (C. C. A. 3d, 1897).
"Id. at 38. See Harrow Company v. Quick, 67 Fed. 130 (D. Ind. 1895).
"210 U. S. 405 (1908).
mId. at 429. Mr. Justice Harlan was of the opinion that the Court should have

declined upon grounds of public policy to give any relief to the plaintiff by injunction.
Id. at 430. The dissenting judge in the lower court (150 Fed. 741, 745, C. C. A. 1st, 1906)
said: "Simple non-use is one thing. Standing alone, non-use is no efficient reason for
withholding injunction. There are many reasons for non-use which, upon explanation,
are cogent, but when acquiring, holding, and non-use are only explainable upon the
hypothesis of a purpose to abnormally force trade into unnatural channels�a hypothesis
involving an attitude which offends public policy, the conscience of equity, and the very

spirit and intention of the law upon which the legal right is founded*�it is quite another
thing." He added, "Under the Constitution and the statute in aid of the constitutional
provision with reference to inventions and discoveries, it was intended to stimulate art and
invention under competitive conditions by protecting the right to each inventor, or each
owner, to make, use, and vend, and, if equity is to aid in stultifying this plain intent
through affirmative relief by injunction, by protecting patent aggregations held in deliberate
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As a caveat, however, to those who might think that its holding per
mitted unlimited suppression, the Supreme Court added:

"Whether, however, a case cannot arise where regarding the situation of the
parties in view of the public interest, a court of equity might be justified in with

holding relief by injunction we do not decide."49

But the notion that the right of suppression exempted patented articles
from the Sherman Act was vigorously denied shortly after the Continen
tal Paper Bag case by a lower court. In Blount Mfg. Co. v. Yale &
Towne Mfg. Co.,50 the Court said:

"It is a fact, familiar in commercial history, that patent rights have a commercial
value for purposes of extinction; that many patents are purchased in order to

prevent the competition of new inventions and of new machines with old machines

already installed. The equitable status of an owner of a patent who has pur
chased and held it in non-use for this purpose is still an open question and was

not determined by the Paper Bag Patent Case.51 An attempt to make profit out
of letters patent by suppressing the invention covered thereby is outside the

patent grant, and is so far removed from the spirit and intent of the patent law
that the mere fact that an inventor may make a profit by suppressing his inven
tion is not a sufficient reason for holding the Sherman Act inapplicable to agree
ments affecting patented articles. ... To prohibit contracts for the suppression
or restraint of his (patentee's) own trade by the application of the Sherman anti
trust act is not inconsistent with his right to manufacture, use and vend."

The Court then added:

"Combinations between owners of independent patents, whereby, as part of a

plan to monopolize the commercial field, competition is eliminated, are within
the Sherman Act, for the reason that the restraint of trade or monopoly arises
from combination, and not from the exercise of rights granted by letters patent."

It was not until the Supreme Court decision in the Standard Sanitary
case in 1912 that it was finally accepted by members of the bar that the

non-use for the purpose of excluding all patent benefits except such as the holder sees fit
to bestow, it will help to overthrow the intended meritorious patent competition under
normal conditions in trade, and will help to deny the intended benefits to the public."
Id. at 746.
"It is doubtful whether the same result would be reached by the Supreme Court today.

First, the Court today is more keenly aware of the use of patents to establish industrial
control and is more ready to strike down such control. Ethyl Gasoline Corporation v.

United States, 309 U. S. 436 (1940). Second, since the Paper Bag case there has developed
the doctrine that one patent monopoly may not be used to exploit another patent monopoly.
See United States v. International Business Machines, 298 U. S. 131 (1936) ; Ethyl case,

supra. In essence the plaintiff in the Paper Bag case was using one of its patents to

exploit others.
"166 Fed. SSS, 560, 562 (C. C. D. Mass. 1909).
nIn the Paper Bag case the patent in question was purchased by the plaintiff. It appears

on the face of the patent that it was assigned by the inventor Liddell to the plaintiff
Eastern Paper Bag Co. The court may have had in mind the distinction between an acqui
sition from an employee and one from another company, perhaps a competitor.
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Sherman Act did cover agreements relating to patented articles. There
the Court said:

"Rights conferred by patents are, indeed, very definite and extensive; but they
do not give any more than other rights a universal license against positive prohi
bitions. The Sherman law is a limitation of rights�rights which may be pushed
to evil consequences, and therefore restrained."52

It is an amazing phenomenon that the Sherman Act was in existence
for twenty-two years before it was recognized that patent practices
might violate the Federal antitrust laws,53 and that it was during this

period in America that the concentration of corporate forms of wealth,
including patents, moved at its swiftest pace.

Issues involving the relation of the anti-monopoly laws to patent prac
tices generally arise in the following types of suits :

1. A civil suit by the Government under Section 1 of the Sherman
Act (or Section 73 of the Wilson Tariff Act) to enjoin the carrying out

of a conspiracy, combination or contract in restraint of interstate or

foreign trade or commerce.

2. A civil suit by the Government under Section 2 of the Sherman Act
to enjoin the monopolizing of, or attempt, or combination or conspiracy to

monopolize any part of interstate or foreign trade or commerce.

3. Criminal prosecutions by the Government under the above sections,
to exact the penalties imposed for violations of the Act.

4. A civil suit by the Government under Section 3 of the Clayton Act
to enjoin its violation. There are no criminal sanctions for violations of
this Act.

5. A suit by private parties under Section 7 of the Sherman Act to
obtain treble damages for injuries suffered on account of violations of
that Act.

6. A suit by private parties under Section 16 of the Clayton Act to
secure injunctive relief against threatened damage by a violation of the
antitrust laws.

7. Private suits based on a covenant of a license agreement.
Issues involving the relation of the anti-monopoly laws to patent prac

tices do not arise in infringement suits.54 Claims of infringement raise

""Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 49 (1912).
raAs late as 1915 it was still argued, but not very strenuously, that patents and patent

practices were exempt from the Sherman Act. See United States v. Motion Picture Patents

Company, 225 Fed. 800, 804 (E. D. Pa. 1915) : ". . . the point now presented is that a

patent as property must have the same relations to the act of 1890 as would any other
kind of property. In view of this, it is a little difficult to grasp the thought that, in this
broad aspect, patents are not subjected to the provisions of this act, just as is any other
species of property. We see no escape from the conclusion that they are."
MIt is no defense to an infringement suit that plaintiff has entered into a combination

or conspiracy to violate the antitrust laws. Independent Baking Powder Co. v. Boorman,
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only the issue of whether there was an unauthorized making, using or

130 Fed. 726 (C. C. D. N. J. 1904) ; Brown Saddle Co. v. Troxel, 98 Fed. 620 (C. C. N. D.
Ohio 1899) ; Radio Corp. v. Hygrade Sylvania Corp., 10 F. Supp. 879, 881 (D. N. J. 1934) ;
Western Electric Co. v. Wallerstein, 48 F. (2d) 268 (W. D. N. Y. 1930) ; Motion Picture
Patents Co. v. Eclair Film Co., 208 Fed. 416 (D. N. J. 1913). But see National Harrow
Co. v. Quick, 67 Fed. 130 (C. C. D. Ind. 189S).
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selling of plaintiff's invention. In determining this issue, proof is
received only as to (1) the scope of the patent and (2) whether the
defendant has trespassed upon the patent. But in infringement cases

the courts have frequently found certain patent practices to be outside of
the bundle of rights incident to the exercise of the patent. Infringement
suits therefore deserve consideration in addition to the seven types of
suits mentioned above because they illustrate patent practices which,
lacking the sanction of the patent law, may transgress against the anti
trust laws.

RECURRING TYPES OF PATENT PRACTICES AND

THE ANTITRUST LAWS

In the past, patentees have been assailed by three principal questions
concerning their rights as affected by the anti-monopoly laws. First,
could a patentee license another to make and vend the article embodying
his invention at a fixed price? Second, could a patentee sell his patented
article on condition that it be resold at a fixed price? Third, could a

patentee license another to use his invention on condition that it be used
only with certain materials? These statements, of course, present the
issues involved only in the broadest language. Each issue carried with it
a host of subsidiary issues. In presenting the answers to these questions
it is perhaps best to show how the law developed as to each in turn.
The issues that have been adjudicated in proceedings to enforce the

antitrust laws are insufficient guides for tracing the development of the
relationship between patent practices and the antitrust laws. From the
time of the decision in the Standard Sanitary case to December 1939,
twenty-seven cases55 were instituted by the Government under the anti-
monopoly laws to challenge alleged violations accomplished directly or

re(cont.) Title

United States v. Schra- (E. D. N. Y. 1922)
der's Son, Inc.

United States v. United (S. D. N. Y. 1922)
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Civ-Sherman and Consent decree
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without prejudice in
view of the General
Electric case,
272 U. S. 476
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indirectly through the use of patents. A majority of these cases were

brought to attack various forms of plans which had been adopted under
the color of patent license arrangements in order to fix or otherwise con

trol resale prices and other terms and conditions of resale. Another
series of cases challenged attempts, through the use of patents, to restrict
competition in supplies, materials, and parts. Other cases raised the
issue of whether patents were being misused in order to secure industrial
control by such means as the pooling, cross-licensing and acquiring of
patents and intimidation of competitors through threats of patent litiga
tion.56 However, it is not in these cases but principally in the rough and
tumble legal battles between private interests that one may trace the
development of the relationship between patent practices and the antitrust
laws. Most often a dispute between parties over a patent agreement
touched off a suit involving important legal issues in the patent and trust
domains.57 Sometimes someone outside of the combination took to the
federal courts as a last desperate resort against combined interests.58
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Sometimes someone along the line of distribution kicked off the shackles
of control and precipitated a lawsuit.59 It is mainly from these hap
hazard struggles and not from aggressive, orderly and planned prosecu
tions by the law enforcement agency that the somewhat ragged lines of
demarcation between the patent and trust domains emerged.

PRICE MAINTENANCE�HORIZONTAL

The first of these issues, whether a patentee could license another to
make and sell his invention at a fixed price, was determined by the

Supreme Court in Bement v. National Harrow Co.60 In that case the

plaintiff, a patent holding company, sued to enforce its license contract

against the defendant licensee. Under the terms of the contract the
licensee had agreed to manufacture only those harrows that it was manu

facturing under its patents before assigning such patents to the plaintiff,
and to follow fixed prices. The defendant argued that the contract vio
lated the Sherman Act and was therefore illegal and unenforceable. The
Court held that the license agreement, examined alone, was legal and
enforceable; and that there were no facts in the record to enable the
Court to determine whether such license agreement was part of a scheme
to violate the antitrust laws.61 The Court expressly ruled the price-
fixing provision legal. It said:

"The provision in regard to the price at which the licensee would sell the article
manufactured under the license was also an appropriate and reasonable condition.
It tended to keep up the price of the implements manufactured and sold, but that
was only recognizing the nature of the property dealt in, and providing for its
value so far as possible. This the parties were legally entitled to do. The owner

of a patented article can, of course, charge such price as he may choose, and the
owner of a patent may assign it, or sell the right to manufacture and sell the
article patented, upon the condition that the assignee shall charge a certain
amount for such article."61*

The right of a patentee to license another to make and sell his inven
tion upon condition that he follow a specified price was reaffirmed by the

wSee Boston Store of Chicago v. American Graphophone Co., 246 U. S. 8 (1918) ; Straus
v. Victor Talking Machine Co., 243 U. S. 490 (1917).
"186 U. S. 70 (1902).
'"'It (the court) intimated but would not decide, that the entire situation would have

been different if the record had clearly presented a combination or an attempt to monopolize
by the gathering of all the patents into the hands of one party and in the licensing of a

great number of others by that holder of the patents." Toulmin, The Patent Law and
the Sherman Law (1914) 1 Va. L. Rev. 445, 449; see Standard Sanitary Mfg. Co. v. United
States, 226 U. S. 20, 48 (1912). A license agreement like any other contract may be held
illegal by reason of surrounding circumstances, showing concerted behaviour in violation of
the antitrust laws, although legal on its face. Ethyl Gasoline Corp. v. United States, 309
U. S. 436 (1940).
^l&b U. S. 70, 93 (1902).
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Supreme Court in the General Electric case.62 There the question pre
sented to the Court was :

"Had the Electric Company, as the owner of the patents, entirely controlling
the manufacture, use and sale of the tungsten incandescent lamps, in its license
to the Westinghouse Company, the right to impose the condition that its sales
should be at prices fixed by the licensor and subject to change according to its
discretion?"

In answering the question in the affirmative the Court held :

"We think he may do so provided the conditions of sale are normally and
reasonably adapted to secure pecuniary reward for the patentee's monopoly."

The Court in arriving at its decision traced the development of the

patentee's rights since the Bement case and concluded that "The

authority of Bement v. National Harrow Co. has not been shaken." In
the General Electric case there is stated for the first time a clear rationale
for the doctrine under discussion:

"One of the valuable elements of the exclusive right of a patentee is to acquire
profit by the price at which the article is sold. The higher the price, the greater
the profit, unless it is prohibitory. When the patentee licenses another to make
and vend on his own account, the price at which his licensee will sell will
necessarily affect the price at which he can sell his own patented goods. It would
seem entirely reasonable that he should say to the licensee, 'Yes, you may make
and sell articles under my patent but not so as to destroy the profit that I wish
to obtain by making them and selling them myself.' He does not thereby sell

outright to the licensee the articles the latter may make and sell, or vest abso
lute ownership in them. He restricts the property and interest the licensee has
in the goods he makes and proposes to sell."62*

The Department of Justice has indicated that it may ask the Supreme
Court to reconsider its holding in the General Electric case in an appro
priate action.63 The decision is also being threatened by the legislative
process, for one of the firmest recommendations of the TNEC to Con

gress is the removal of the patentee's power to fix the price for his manu

facturing licensee.

PRICE MAINTENANCE�VERTICAL

Coming now to the question of whether a patent owner may determine
the resale price of his patented product, we enter an area marked by
legislative rather than judicial struggle. In the famous Dr. Miles Medi
cal case,6* it was definitely determined for the first time that an agree
ment to maintain the resale price of an unpatented article was at vari-

a2United States v. General Electric Co., 272 U. S. 476, 488 (1926).
"�/i. at 490.
"See Brief for the United States, p. 71, n. 33, Ethyl Gasoline Corp. v. United States,

309 U. S. 436 (1940).
"Dr. Miles Medical Co. v. John D. Park & Sons, 220 U. S. 373 (1911).
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ance with the Sherman Law. The Dr. Miles Medical case, however, did
not settle the issue of resale price maintenance for patented articles.05
In Bauer & Cie v. O'Donnell,66 a patent owner was finally held to have
no more power to maintain resale prices than the owner of an ordinary
chattel. In that case an article was supplied by the plaintiff to his whole
saler with the following notice attached thereto:

"Notice to the Retailer
This size package of Sanatogen is licensed by us for sale and use at a price

not less than one dollar ($1.00). Any sale in violation of this condition, or use

when so sold, will constitute an infringement of our patent . . .

"68*

The question before the Court was:
"Did the acts of the appellee, in retailing at less than the price fixed in said

notice, original packages of 'Sanatogen' purchased of jobbers as aforesaid, con

stitute infringement of appellants' patents?"66"
The Court treated the transaction as. being, in substance, one of sale and
therefore within the line of cases holding that a patentee who has parted
with a patented article by passing full title to a purchaser has placed
the article beyond the limits of the privileges attendant to a patent. The
breadth of the rule that a patent owner cannot maintain resale prices is
demonstrated in Straus v. Victor Talking Machine Co.67 There the

plaintiff patentee, for a fixed fee, termed a "royalty", licensed distribu
tors to "use" its machines. To the machine was attached a "license
notice" that its use could be transferred only at a certain price. The
defendant knowingly purchased below the price stated on the license
notice and was sued as an infringer. Despite the elaborate attempts of
the plaintiff to dress up this transaction as one of a mere license to use

with a limited license to transfer,68 the Court found that, in substance,
the plan of marketing was identical with those in the Dr. Miles Medical
and Bauer cases and therefore beyond the scope of the patent privilege.
There are few adjudicated antitrust cases involving the question of

the control of resale prices over patented articles. In United States v.

Schrader's Son, Inc.,69 the Supreme Court overruled a demurrer to an

indictment which charged that the manufacturer of patented articles sold

"See Note (1912) 25 Harv. L. Rev. 454. At least three lower federal courts had held

prior to 1913 that a patentee could maintain resale prices.
"229 U. S. 1 (1913).

at 8.
^Id. at 9.

"243 U. S. at 490 (1917). See Boston Store of Chicago v. American Graphaphone Co.,
246 U. S. 8 (1918).
"The Court said: "Courts would be perversely blind if they failed to look through such

an attempt as this 'license notice' thus plainly is to sell property for a full price, and yet
to place restraints upon its further alienation, such as have been hateful to the law from
Lord Coke's day to ours, because obnoxious to the public interest." 243 U. S. at 500.
"252 U. S. 85 (1920).
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them to his customers under agreements to observe resale prices. The
Court held that the principles approved in the Dr. Miles Medical case
covered this situation and that agreements designed to take away dealers'
control of their own affairs were illegal. The Court distinguished this
situation from one where a manufacturer simply specifies retail prices
and refuses to deal with anyone who failed to maintain them. The Court
rationalized this latter situation on the ground that the manufacturer

merely exercises his independent discretion concerning his customers.
The most recent Supreme Court pronouncement in an antitrust case

relating to patent restrictions is the Ethyl case.70 The defendant Ethyl
Corporation owned patent rights covering a fluid which, when added to

gasoline, heightened its efficiency. The defendant also owned patents
covering the mixture of the patented fluid and gasoline. It sold the

patented fluid to refiners and licensed them to make and sell the patented
mixture to its licensed jobbers. No royalties were received from these

licensees; profits were solely derived from sales of the fluid to the refiners.
The licensed refiners produced about 85% of the patented gasoline; the
licensed jobbers composed about 11,000 of the 12,000 jobbers in the
United States. The Court held that by the authorized sale of the patented
mixture by refiners to jobbers the patent monopoly over it was exhausted,
so that after the sale, the defendant's patents could not control its price.
The Court stated:

"... and conspicuous among such controls which the Sherman Law prohibits
and the patent law does not sanction is the regulation of prices and the suppres
sion of competition among the purchasers of the patented articles. That appellant,
by the plan and scope of its licensing policy, has acquired vast potential power
to accomplish that end cannot be doubted. And we think the record supports
the finding of the trial court that appellant has exercised that power continuously
for a considerable period as a means of control over the price policies of the
licensed jobbers."71

The Court further held the licensing conditions illegal because they
were not used as a means of stimulating the commercial development and
financial returns of the patented invention which was licensed, but were
used "for the commercial development of the business of the refiners and
the exploitation of a second patent monopoly not embraced in the first."

Thus, at bottom, the practice condemned here is one aimed at con

trolling, through the patent monopoly, the resale price of a patented
article. It is true that the technique here is quite different from those in
previous cases. In the Batter case, a written condition attached to the

patented product was used to accomplish the end of maintaining its
price; in the Straus case, the device was a license to use for a "royalty"

'"Ethyl Gasoline Corp. v. United States, 309 U. S. 436 (1940).
n/<f. at 452.
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fee, along with, as in the Ethyl case, a limited right of transfer. In the

Ethyl case it was primarily the company's method of doing business which

accomplished the same result.72 Fundamentally, what the Ethyl Cor

poration sought to do in connection with gasoline was likewise the aim
of the Bauer Company with respect to drugs and the Victor Talking
Machine Company with respect to victrolas�i.e., eliminate competition
among those who purchased its products for resale; or, to state it more

broadly, eliminate competition in the distribution of its products.
With most subterfuges for the maintenance of prices blocked by the

courts,73 distributors and manufacturers took to the legislature. The

struggle to overthrow the Dr. Miles Medical Company and Bauer cases

by legislative fiat could not appropriately be detailed here. It suffices
to say that the Fair Trade Acts presently in effect in forty-four of the
forty-eight States, and the Miller-Tydings Act74 have virtually over

ruled the prohibition against maintaining resale prices as to a product
which bears the trade mark or name of the producer or distributor of
such commodity and which is in free and open competition with com

modities of the same general class produced or distributed by others.74*

CONTROL OF SUPPLIES OR PARTS RELATED TO THE

PATENT�INFRINGEMENT SUITS

The third question which agitated business and the bar alike, namely,
whether a patent owner could require his licensee to use specified mate
rials in making the patented article or using the patented process, has
had a long and varied history. As early as 1896 a circuit court held, in
the so-called Button Fastener case,75 that one could sell a machine on

condition that it be used with certain supplies.76 This restriction was

held to apply to both jobbers and their vendees. The Button Fastener
case was approved by the Supreme Court in Henry v. A. B. Dick Co.77

*Cf. Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. S02 (1917) ; Leitch
Mfg. Co. v. Barber Co., 302 U. S. 458 (1938). In the former case the court condemned
a written provision in a license agreement which sought to extend the patentee's control over
unpatented products. In the latter case the court condemned the "method of doing
business'' which accomplished the same result.

TSOne important exception is the agency system of distribution. See United States v.

General Electric Co., 272 U. S. 476 (1926) ; Klaus, Sales, Agency and Price Maintenance
(197.&) 28 Coi.. L. Rev. 312. 441.

"50 Stat. 693-694, 15 U. S. C. � 1 (1937).
^Quare: Are patented articles in free and open competition with other products?
Beaton-Peninsular Co. v. Eureka Specialty Co., 77 Fed. 294 (C. C. A. 6th, 1896).
The restriction upheld in the Button Fastener case reads as follows: "This machine is

sold and purchased to use only with the fasteners made by the Peninsula Novelty Com
pany, to whom the title to said machine immediately reverts upon violation of this
contract of sale."
"224 U. S. 1 (1911).
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In that case a patented mimeograph machine was sold by a patentee
subject to the restriction that it be used only with the stencil, paper, ink,
and other supplies made by the patentee. The defendant with knowl

edge of the license agreement sold a can of ink to the purchaser of a

machine. The patentee sued the defendant for contributory infringe
ment. A divided Court held that the restriction was a "legal and reason

able" condition attached to the use of the patented article and that the
sale of unpatented supplies to the purchaser of the patented mimeograph
constituted contributory infringement of the complainant's patent.
The A. B. Dick case was flatly overruled six years later by the Su

preme Court in Motion Picture Patents Co. v. Universal Film Mfg. Co.18
In that case the patent owner had granted a license to make, use and sell

patented machinery on condition that it be sold with a notice that the
vendee could use such machinery with certain films only. A vendee who

knowingly failed to restrict the use of the machinery to the specified
films was sued as an infringer. The Court found no infringement on the
ground that the matter of the restrictive covenant was not contained in
the invention.79 While the decision in this case was subsequent to the
enactment of the Clayton Act which expressly prohibited "tying
clauses", and although the act is quoted in the opinion for its relation
to general policy, the decision was not based on this congressional enact
ment but upon the Court's construction of the patent statute.80

re243 U. S. 502 (1917).
79In The Nature of a Patent Right (1917) 17 Col. L. Rev. 663, Prof. Powell advanced

the view that the overruling of the A. B. Dick case was simply reading an interpretation
into an ambiguous patent statute which would conform to the Court's idea of the best

public policy. He stated that the issue in the A. B. Dick and Motion Picture Patents cases

was whether the exclusive right to use was divisible or indivisible, and that the Court,
with equal logic, could1 decide either way. His argument briefly was this: There is no

question that the patentee's right to exclude others from use .is divisible with respect to
restrictions as to time, place, and purpose of use. That is to say, a patentee may license
one to use his device during certain days of the week; or in certain places; or for certain

purposes only. It is equally logical that the patentee should have the right to restrict

his licensing with respect to the materials which may be used with the patented device.
But to permit a division of the exclusive right to use certain materials may have different
social consequences and therefore may be undesirable. Hence, the result in the Motion

Picture Patents case.

""It is important to keep this point in mind throughout the discussion of all of these
cases. The issue in the Button Fastener, A. B. Dick Co., Motion Picture Patents cases and
in cases discussed later, is whether some act constitutes an infringement of the plaintiff's
exclusive right to make, use and vend. It is equally important to bear in mind that in

attempting to extend his exclusive position to articles outside the claims of the patent, the

patentee may also violate Section 3 of the Clayton Act and Sections 1 and 2 of the Sher
man Act. Thus in the Motion Picture Patents case the plaintiff was clearly violating
Section 3 of the Clayton Act and Sections 1 and 2 of the Sherman Act, although these
issues were not before the Court in that case; see Carbice Corp. v. American Patents Develop
ment Corp., 283 U. S. 25, 34 (1931).
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In the next landmark in this field of the patent law, Carbice Corp. oj
America v. American Patents Development Corp.,61 the plaintiff had a

patent covering a combination of dry ice (solid carbon dioxide) and a

container. The plaintiff did not license anybody under this patent nor
attempt to exploit the patent by the sale of the patented package but sold
dry ice on condition82 that it be used in containers provided or approved
by the plaintiff, and that these containers shall be used only with its

dry ice. The defendant also manufactured and sold carbon dioxide.
The plaintiff charged the defendant with contributory infringement
because he had sold solid carbon dioxide with knowledge that it was to

be used by the purchaser in the patented package. The circuit court
held the patent valid and infringed. The Supreme Court in reversing
the lower court, said that it was immaterial whether the patent was valid
or infringed; that plaintiff's inequitable conduct warranted refusing an

injunction :

"Relief is denied because the Dry Ice Corporation is attempting, without sanction
of law, to employ the patent to secure a limited monopoly of unpatented material
used in applying the invention."82*

The undesirable economic effects flowing from the use of "tying prac
tices" was stated by the Court as follows :

"If a monopoly could be so expanded, the owner of a patent for a product might
conceivably monopolize the commerce in a large part of unpatented materials
used in its manufacture. The owner of a patent for a machine might thereby
secure a partial monopoly on tho unpatented supplies consumed in its operation.
The owner of a patent for a process might secure a partial monopoly on the un

patented material employed in it."82"

Despite the sweeping condemnation by the Court of tying practices
and despite the dicta in the Carbice case relating to tying unpatented
materials to process patents, business did not cease its attempts to avoid
the operation of the Carbice rule. In Leitch Mfg. Co. v. Barber Co.,83
the plaintiff sued as a contributory infringer one who competed in sup
plying an unpatented emulsion used in plaintiff's patented process. The

plaintiff sought to distinguish his case from the Carbice case on two

grounds: First, no obligation under a license, express or implied, bound
the purchaser to use plaintiff's products only; second, the patent in
volved here was a process patent. To these alleged distinctions the
Court replied that the plaintiff had adopted "a method of doing business

a283 U. S. 29 (1931).
The condition was not embodied in any formal agreement; it consisted of a notice

attached to the invoice covering dry ice.
ffl*283 U. S. at 33-34.
"""Id. at 32.

"302 U. S. 458, 461, 463 (1938).
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. . . which is the practical equivalent of granting a written license with a

condition that the patented method be practiced only with emulsion

purchased from it." It stated that in the Carbice case relief was denied
to the plaintiff "not because there was a contract or notice held to be

inoperative, but on the broad ground that the owner of a patent monopoly,
ignoring the limitation 'inherent in the patent grant', sought by its method
of doing business to extend the monopoly to unpatented material used
in practicing the invention."

Despite the unequivocal language- of the Supreme Court in the Leitch
and Carbice cases, the circuit courts recently have had the occasion to
strike down in several industries, plans intended to control, through the
media of patents, unpatented materials.84 In these suits for patent in
fringements, the equitable principle originating with the Motion Picture
Patents and Carbice cases was firmly followed.

CONTROL OF SUPPLIES OR PARTS RELATED TO THE

PATENT�ANTITRUST ACTIONS

The power of a patentee to control matters outside the precise limits of
his invention has been adjudicated in another type of action, one brought
under the Clayton Act. In the cases previously discussed the plaintiff
was in effect saying that some act on the part of the defendant was a

trespass upon his patent domain. Since there was no question as to what
the defendant had done, the sole issue was, therefore, the precise limits
of that domain to determine whether such acts constituted a trespass.
In suits under the Clayton Act, however, whether brought by the Gov
ernment or a private person, the validity of a "lease," "sale," or "con
tract" is the sole issue. To establish a violation of Section 3 of the

Clayton Act the plaintiff must show: (1) A "lease," "sale" or "con

tract"; (2) a "condition" or "agreement" that the lessee or purchaser
shall not use the goods of one competing with the lessor or seller; and

(3) that the effect of the lease, sale or contract lessens competition or

tends to create a monopoly.
The reasons for the confusion between patent infringement suits

involving the scope of the patent grant and suits based on Section 3 of

^Barber Asphalt Corp. v. La Fera Grecco Contracting Co., 116 F. (2d) 211 (C. C. A. 3d,
1940) ; Dehydrators, Ltd. v. Petrolite Corp., Ltd, 117 F. (2d) 183 (C. C. A. 9th, 1941) ;

Slayter & Co. v. Stebbins-Anderson, Inc., 117 F. (2d) 848 (C. C. A. 4th, 1941) ; B. B.
Chemical Co. v. Ellis, 117 F. (2d) 829 (C. C. A. 1st, 1941) ; Novadel-Agene Corp. v. Penn
et al., 119 F. (2d) 764 (C. C. A. 5, 1941) (this case was sent back to the district court to
determine whether patentee, having discontinued licensing on condition that licensee buy
unpatented material from him, and having sent letter to trade stating he would issue
licenses without such requirement, purged himself sufficiently to secure injunction against
infringer). But see G. S. Suppiger Co. v. Morton Salt Co., 117 F. (2d) 968 (C. C. A. 7th,
1941).
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the Clayton Act become obvious.85 In the Carbice case where the Clayton
Act was not involved, the plaintiff was in effect selling dry ice on condi
tion that the vendee refuse to deal in dry ice sold by the plaintiff's com

petitors. In addition the facts exemplified a Clayton Act violation, pro
vided that it could be shown that the condition of sale tended to elimi
nate .competition or to create a monopoly "in any line of commerce."

Furthermore, if a combination or conspiracy to restrain trade or to

monopolize could be proved, a prosecution under Section 1 or 2 of the
Sherman Act would also lie.
The type of patent practices illustrated by the Motion Picture Patents,

Leitch, and Carbice cases were first attacked by the Government in
United States v. United Shoe Machinery,86 as violative of the Sherman
Act. In that case, the Court upheld the tying clauses upon the ground
that "the efficiency of the patented machines depended upon the use of
other properly coordinated machines" in conjunction with them. Subse

quently the Clayton Act was passed and in the second case against
United Shoe Machinery87, a prosecution under Section 3, the Supreme
Court vitiated the challenged tying clauses. The argument of the effi
cient use of the patentee's product which prevailed in the first case did
not prevail in the second case. The Court said:

"No matter how good the machines of the United Company may be, or how
efficient its service, it is not at liberty to lease its machines upon conditions pro
hibited by a valid law of the United States. Congress has undertaken to deny
the protection of patent rights to such covenants as come within the terms of the

Clayton Act. . . .

"87a

The leading case under Section 3 of the Clayton Act is International
Business Machines Corp. v. United States,89 which involved the lease of

patented machines on condition that the lease should terminate in the
event any cards not manufactured by defendant were used upon it. In a

suit for an injunction against continued use of this condition the defen
dant argued that it likewise had patents covering the cards and their use

^See G. S. Suppiger Co. v. Morton Salt Co., 117 F. (2d) 968 (C. C. A. 7th, 1941).
"247 U. S. 32 (1918).
"In the Shoe Machinery case, 258 U. S. 451 (1922), the defendant corporation leased

machinery on condition that certain supplies only be used with such machinery. In R. C.
A. v. Lord, 28 F. (2d) 257 (C. C. A. 3dj, 1928), a suit under Section 16 of the Clayton
Act to enjoin the enforcement of certain provisions in a license granted by R. C. A. for
the making of radio sets,' the clauses provided that only R. C. A. tubes were to be used
in making the radio sets and the licensee agreed to purchase such tubes from OR. C. A. The
Court held this license to be, in substance, a contract for sale within the meaning of the
Clayton Act. And, finding also that this provision tended! to eliminate competition, the
Court granted the injunction sought. This case extended the second United Shoe Machinery
case to the use of an unpatented article as an element in the patented combination.
W,2S8 U. S. at 462.
m29S U. S. 131 (1936).
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with the patented machines. But the Court held that the Act covered
the practice of tying together patented as well as unpatented articles.
Thus far, the broad lines of development of the relation of the bundle

of rights contained in a patent grant89 vis-a-vis the concepts of unfettered
competition and restraints against alienation have been drawn with
scarcely a reference to the part played by prosecutions under the Sher
man Act. However, adjudications under that Act cast some light upon
the legality of pooling and cross-licensing of patents.

PATENT POOLING AND CROSS-LICENSING ANTITRUST ACTIONS

It is worth examining the facts in the first patent prosecution under
the Sherman Act, the so-called Bathtub case?0 because these facts pre
sent a type of patent behavior found in later cases. Here a suit was
brought in equity by the Government against sixteen corporate defen
dants manufacturing approximately 85% of the enamelware in the

^In the above decided cases the patentee's exclusive right to use was held not to be
divisible with regard to the materials used either in the manufacture of a patented product
or in conjunction with a patented machine. But what of the divisibility of the patentee's
exclusive right to sell? Prior to the case of General Talking Pictures Co. v. Western
Electric Co., 304 U. S. 17S (1938), and on rehearing 305 U. S. 124 (1938), it was un

questioned that a patentee could divide his exclusive right to sell in many ways. He could
limit his licensee in the amount which he might sell of the patented product; the area in

which he might sell, and the customers to whom he might sell. Could the patentee say,
however, to a licensee: You can make and sell my patented device but only to those who

may use it in a particular field of business? In the General Talking Pictures case, the

American Telephone and Telegraph Company was the owner of a patent relating to an

amplifier tube which could be used in the field of sound motion pictures and in the
field of radio. The defendant was a manufacturer in the sound motion picture field who

purchased amplifying tubes from the American Transformer Company with knowledge
that the latter had a non-exclusive license in the radio field only. The Transformer Com

pany likewise knew that the defendant intended to use the tubes in the picture field. The

plaintiff, the exclusive licensee in the sound motion picture field, sued the defendant for

contributory infringement. In the first case and also on the rehearing the court stated that
a patentee could restrict a licensee of a patented article to a particular field and exclude the
licensee from other fields in which the patented article might be used. Thus, in making
the sales to defendant, the American Transformer Company was a direct infringer of the

patentee. The defendant, having purchased the articles with knowledge of the license
restrictions was also guilty of an infringement and consequently did not purchase the

articles in "the ordinary channels of trade." This case, then, merely relates to the power
of a patentee to restrict the sale of the patented device by his licensee, and adds nothing
to the law on restraints on use heretofore discussed. The dissents rest upon the well
established doctrine that a patentee cannot control his patented products once they have
been sold in "the ordinary channels of trade." This argument was prefaced by the explana
tion that the mere fact that a purchaser has knowledge of licensing contracts of the vendor
does not enlarge the scope of the patent monopoly; that is, mere notice to a vendee of
resrictions imposed! upon a patentee's licensee cannot assist the patentee in extending the

scope of his monopoly beyond that expressly stated in the patent statute.
"United States v. Standard Sanitary Mfg. Co. 226 U. S. 20 (1912).
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United States. Prior to the alleged illegal agreements, the principal de
fendant was the manufacturer of about 50% of such ware and was the
owner of a patent relating to a tool for enameling. By this patent, he
was enabled to produce a superior ware, which however, came into com

petition with the inferior ware or "seconds" made by the other defen
dants. A scheme was evolved to do away with the manufacture of "sec
onds" and to enable all the manufacturers to produce under the patent.
This scheme was described by the Supreme Court as follows :

"Before the agreements the manufacturers of enameled ware were independent
and competitive. By the agreements they were combined, subjected themselves
to certain rules and regulations, among others not to sell their product to the
jobbers except at a price fixed not by trade and competitive conditions, but by
the decision of the committee of six of their number, and zones of sales were

created. And the jobbers were brought into the combination and made its sub
jection complete and its purpose successful. Unless they entered the combination
they could obtain no enameled ware from any maufacturer who was in the
combination, and the condition of entry was not to resell to plumbers except at
the prices determined by the manufacturers. The trade was, therefore, prac
tically controlled from producer to consumer, and the potency of the scheme
was established by the cooperation of 85% of the manufacturers, . . .

"90*

The effect of the agreements was to give the defendants control over
the patented tool and the unpatented output.91 The Supreme Court held
that the patent was merely an excuse for a combination in restraint of
trade; that the license agreements were not entered into solely for the

purpose of securing to those entitled to them the legitimate results of the

patent monopoly; and that this was a case which was within the prohibi
tion of the antitrust law and without the protection of the patent law.
The Court stated:

"The agreements . . . transcended what was necessary to protect the use of the
patent or the monopoly which the law conferred upon it. They passed to the
purpose and accomplished a restraint of trade condemned by the Sherman Law

. the added element of the patent . . . cannot confer immunity from a like
condemnation. .

"91*

The ends sought to be accomplished in the Bathtub case by the use of
a single patent were likewise condemned when effectuated by a combina
tion of patents. In United States v. New Departure Mfg. Co.,92 the sec

ond patent prosecution under the Sherman Act, the district court upheld
"*/<f. at 47-48.

"The patent did not cover the article in which trade was restrained but covered merely
a tool for the making of that article. The Supreme Court, however, did not rest its
decision upon the nature of the patent involved. See Grosvener, "The Rule of Reason" as

Applied by the United States Supreme Court to Commerce in Patented Articles 17 Col.
L. Rev. 208 (1917).

"�226 U. S. 20, 48.
�=204 Fed. 107 (W. D. N. Y. 1913).
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an indictment which charged a pooling of patents to fix prices on bicycle
parts. The indictment alleged that prior to the conspiracy, the defen
dants were independent and competing producers of 85% of the entire

output of bicycle and motorcycle coaster brakes in the United States.

By a series of license agreements, the defendants fixed the prices at
which coaster brakes were to be sold; permitted the sale of brakes only
to certain jobbers who were obliged to maintain resale prices; and joined
together to bring infringement suits against manufacturers outside of the
"pool". The Court said:

"... by the methods and acts complained of, the commingling of separate
interests in separate patent rights, by the issuing of a pretended license for a

pretended basic patent, with the intention of fixing uniform prices . . . , benefits
and advantages were secured which may be enjoyed only by a separate patentee
in the protection of his true monopoly. It was such courses of procedure by
industrial interests in whatever form or guise that the Antitrust Act was de

signed to check and prevent."92"

At about the same time that the indictment in the New Departure case

was sustained, another very similar suit was undertaken by the Depart
ment of Justice.93 In Umted States v. Motion Picture Patents Co.,94
the Government proved in a court of equity that some sixteen patents,
owned by various competitors, relating to films, cameras and projecting
machines, had been pooled in a single corporation. This corporation
licensed only those exchanges handling its films and on the condition that

they sublicense a selected group of distributors. As in the Bathtub and
New Departure cases, it can be said that the industry was dominated and
controlled "from producer to consumer." The Court found the combi
nation illegal and enjoined its further operation.
From the time of the Motion Picture decision (1915) until the decision

in Standard Oil Co. of Indiana v. United States ( 193 1 )9B only two anti
trust prosecutions96 directed against patent practices reached the Su

preme Court. The Standard Oil case is the leading authority on the

legality of pooling and cross-licensing of patent rights. In this suit the
Government sought to enjoin an alleged combination to control and

monopolize trade in "cracked" gasoline. The prosecution relied mainly
on three agreements whereby the primary defendants cross-licensed each

K'Id. at US.
MAt about this time too, the Supreme Court held in United States v. Winslow, 227 U. S.

202 (1913), that a combination of three non-competing companies, manufacturing together
70% of the total patented shoe machinery was not in violation of the antitrust laws.
"225 Fed. 800 (E. D. Pa. 191S).
"283 U. S. 163 (1931).
"United States v. General Electric Co., 272 U. S. 476 (1926), discussed supra at page 135; .

United States v. International Business Machines, 298 U. S. 131 (1936), discussed supra at

page 142.
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other under all patents covering the "cracking process" and agreed to
divide all royalties collected from sub-licensees. The Government con

tended first, that the cross-license agreements restricted competition be
tween the primary defendants; second, that the provisions for a division
of royalties among the primary defendants were illegal; third, that the
license fees received by the primary defendants gave them an illegal
competitive advantage over their sub-licensees; finally, that the cross-

licenses gave the defendants a monopoly of the patented "cracking pro
cesses," and by enabling them to maintain the royalty rates they pleased,
gave them the power to fix the price of "cracked" gasoline. In the course

of rejecting all of the Government's claims, the Court laid down certain

principles of law which it considered fundamental in drawing the line be
tween permissible cross-license practices and those forbidden by the
Sherman Act.

First, the Court found nothing wrong with the exchange of patent
rights. It said:

"There is no provision in any of the agreements which restricts the freedom of
the primary defendants individually to issue licenses under their own patents
alone or under the patents of all the others; and no contract between any of

them, and no license agreement with a secondary defendant executed pursuant
thereto, now imposes any restriction upon the quantity of gasoline to be pro

duced, or upon the price, terms, or conditions of sale, or upon the territory in
which sales may be made."96'

So far, then, the effect of the cross-licensing agreements was to stimulate
and not restrain competition, for each primary defendant could compete
in licensing others not only under its own but also under all other licensed

patents. Second, the Court found the provisions for the division of

royalties "not in themselves conclusive evidence of illegality." The Court
said:

"An interchange of patent rights and a division of royalties according to the
value attributed by the parties to their respective patent claims is frequently
necessary if technical advancement is not to be blocked by threatened litiga
tion."96"

Third, the Court found that the alleged competitive advantage en

joyed by the primary defendants through the receipt of royalties from

their licensees was a privilege "incident to ownership of patents. Unless
the industry is dominated, or interstate commerce directly restrained, the
Sherman Act does not require cross-licensing patentees to license at rea

sonable rates others engaged in interstate commerce."96' Fourth, the
Court agreed with the Government that the royalty rate may be a deci
sive factor in the cost of production, pointing out that "if combining

""Id. at 171.

""Id. at 174.
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patent owners effectively dominate an industry, the power to fix and
maintain royalties is tantamount to the power to fix prices."96" But
having found no domination or restriction of competition either in
"cracked" gasoline (which comprised about 26% of the total gasoline
produced) or in ordinary gasoline, the Court refused to invalidate the
cross-licensing arrangements. But the Court did say that,

"Where domination exists, a pooling of competing process patents, or an

exchange of licenses for the purpose of curtailing the manufacture and supply of
an unpatented product, is beyond the privileges conferred by the patents and
constitutes a violation, of the Sherman Act. The lawful individual monopolies
granted by the patent statutes cannot be unitedly exercised to restrain competi
tion."96'

Thus, an examination of the cases relating to patents and the antitrust
laws indicates that patents have been used to escape the rigors of compe
tition in three fundamental ways :

1. To eliminate competition in the manufacture and sale of patented
goods. The Supreme Court has said that patent owners competing
with each other in the manufacture and sale of their patented prod
ucts cannot, through the use of their patent privileges, eliminate
competition among themselves. However, the Supreme Court has
held that a patentee can protect himself from competition with his
licensees and regulate competition among his licensees by restrict

ing them with respect to the quantities they may produce, the mar

kets in which they may sell, and the prices which they may charge.
2. To eliminate competition in the marketing of patented goods after

the first sale. This the Supreme Court has flatly forbidden and has
chosen to subject patented property to the same rule of rigorous
competition as any other kind of property.

3. To eliminate competition in the sale of materials used with, or in, or
related to, patented processes or products. This too, the Supreme
Court has flatly refused to tolerate as an incident of patent owner
ship.

It is obvious from the brief summary above that the antitrust-minded
reformers of the patent laws would direct their criticisms at the set of
rules which enable a patentee to reduce competition among his licensees,
between himself and his licensees, and between competing processes or

products under his control.97 Before embarking upon an analysis of sug-

MId. at 172.

*�Id. at 174.

"A remarkable phenomenon which has escaped its fair share of comment in the past is
the close relationship between alleged abuses of the antitrust laws and the settlement of

patent office and infringement suits. The settlement of litigation, pending or threatened,
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gested reforms, however, a careful examination should be made of the
cases recently brought by the Department of Justice. Some of these
suits complain of patent practices which were frequently condemned by
courts in the past. Some, however, raise novel points and give promise
of clearing up the legal status of several patent practices.

{Part II of this article will appear in the January issue of the Journal.)
has been frequently offered as justification for pooling and cross-licensing agreements
allegedly invalid. There is no dissent in the courts or in legal literature from the view that
the settlement of patent conflicts by license or cross-license has two very beneficial effects
from the public point of view. First, the savings resulting from the avoidance of litigation
expenses may be passed on to the general public, or, at least, to the stockholders. Second,
since such settlements make the inventions of each party available to all parties, the public
is likely to receive a better and cheaper product. These desirable results account for
the reiterations in the Supreme Court of the view that cross-licensing agreements arising
from such settlements must be regarded with favor. See Standard Oil Company (Indiana)
v. United States, 283 U. S. 163, 171 (1931) ; United States v. United Shoe Machinery Co.,
247 U. S. 32, SI (1918); Bement v. National Harrow Co., 186 U. S. 70, 93 (1902). Cf.
National Harrow Co. v. Hench, 83 Fed. 36, 38 (C. C. A. 3d, 1897), afg, 76 Fed. 667 (C. C.
E. D. Pa. 1896). See also Strait v. National Harrow Co., 18 N. Y. Supp. 224 (1891). How

ever, it is not believed that a patent deadlock is justification for a settlement which takes
the form of an acquisition of patents of one of the deadlocked parties, or of a restrictive

cross-license, where the effect may be to substantially lessen competition. There is available
to the parties in a patent deadlock a simple non-exclusive cross-licensing arrangement which
completely eliminates the deadlock without eliminating competition. When two methods
are available for the avoidance of a patent conflict, courts should compel the parties to

resort to that method which is consistent with the purposes of the Sherman Act. The re

straints imposed by restrictive cross-licensing agreements are often perpetuated by the

licensing away of patents to be acquired in futuro and by mutual covenants acknowledging
the validity of patents to be acquired in futuro. Covenants acknowledging the validity of
future patents are unenforcible where the acknowledgment goes beyond the scope of the
license. Pope v. Gormully, 144 U. S. 224 (1892) ; Philadelphia Creamery Supply Co. v.

Davis & Rankin Building & Manufacturing Company, 77 Fed. 879, 881, 882 (C. C. HI. 1896) ;

Buffalo Specialty Co. v. Gougar, 26 Cal. App. S23, 144 Pac. 325 (1914) ; United States v.

Standard Oil Company (Indiana), 33 F. (2d) 617, 630 (N. D. 111. E. D. 1929) rev'd on

other grounds, 283 U. S. 163; see Steiner Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999,
1006 (C. C. A. 10th, 1938). Covenants acknowledging the validity of future patents,
although within the scope of the license, may be unenforcible if the parties dominate the

industry, see United States v. Standard Oil Company (Indiana), 283 U. S. 163 (1931) and
Steiner Sales Company v. Schwartz Sales Company, supra.
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Part Ilf
B. THE ILLEGAL PRACTICE OF LAW BY TRADE ASSOCIA

TIONS AND THE INDISPENSABILITY OF
LEGAL GUIDANCE

Judicial Pronouncements Have Marked Out Definite Spheres
in Which the Practice of Law is Unauthorized

'J'HE administration of trade associations has become a complicated and

responsible profession principally because American business has
accepted the idea that general industry affairs and welfare can best be
fostered, developed and protected through legitimate cooperative en

deavor. As a result of the approval of the trade association movement

by industry, the activities of trade associations have become numerous

and varied. The Trade Association Department of the United States
Chamber of Commerce, on the basis of a survey, has calculated that
there are about thirty general classifications which indicate the types of
activity performed by the leading trade associations of the country.

Some of the more important functions of trade associations may be
briefly summarized as the following: developing and promoting uniform
accounting methods, cost estimating and disseminating comparative state

ments; hearing and determining controversies in which members of the
industry are concerned; buying collectively materials, supplies, and mer

chandise; holding meetings and conferences for the discussion of prob
lems of the industry; establishing cooperation with other organizations;
rendering advice or assistance to industry members in employer-employee
relations; cooperation with competitor and governmental agencies deal
ing with foreign trade; promoting and protecting the interests of the
industry in governmental matters; supplying factual material and gen-
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modity Credit Corporation, Department of Agriculture; Author of many articles on Trade
Association activities which have been published in various periodicals.
tPart I of this article appeared in the November issue of the Journal.
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eral informational service to members of the industry; marketing, mer
chandising and collecting inquiries for products or services of members
and rendering advice on opportunities to bid or quote on contracts, pro
posed construction, goods wanted, and the like; and retaining or em

ploying competent trade association counselors to advise on matters of
law as a service to members.
It will be observed that every classification of trade association service

listed involves a consideration of some phase of legality in its inception,
development or execution. Because of this fact, and because of the added

danger of unintentionally violating the federal or state antitrust laws,
trade associations are compelled to engage full or part-time counsel, or
to employ lawyers as members of their staffs, in order to protect them
selves against possible infractions of law in their day to day operations.
The rapid growth of trade associations, not only in number but also in
the importance of their positions within their respective industries, and
their more or less enforced retention or employment of counsel, has
thrust upon them a new and rather serious problem which is whether
or not they are engaging in the practice of law when they render legal
advice and service to members of their respective industries. Judicial
pronouncements have marked out very definite spheres within which the

practice of law is authorized, however, and consequently there are many
indications which outline with considerable clarity the line of demarca
tion between what is considered permissible legal service by trade associa
tions and what has been determined as unauthorized practice of law.

who may practice law?

The practice of law is personal. It is open only to individuals proved
to the satisfaction of the court to possess sufficient general knowledge
and adequate special qualifications as to learning in the law and to be of

good moral character. After one has been sanctioned in these respects,
the oath of an attorney must be taken, whereby one becomes an officer
of the court and subject to its discipline for violation of his obligations,
even to the extent of removal from his office. A dual trust is imposed
upon attorneys at law, namely, they must act with all good fidelity both
to the courts and to their clients. They are bound by canons of ethics
which have been the growth of long experience and which are enforced
by the courts.20
The relation of an attorney to his client is presumably confidential.

In addition to adequate learning, it demands on the part of the attorney
undivided allegiance, a conspicuous degree of faithfulness and disinterest

edness, absolute integrity, and utter renunciation of every personal ad-

*In re Cohen, 261 Mass. 484, 1S9 N. E. 495 (1928).
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vantage conflicting in any way directly or indirectly with the interests of
his client. It is apparent, therefore, that only a human being can conform
to such exacting requirements. Artificial creations, such as corporations
or trade associations, partnerships or business groups, whether incorpor
ated or not, cannot meet such prerequisites. The practice of law under
modern conditions consists to a considerable degree of work performed
outside of court and has no immediate relation to proceedings in court.
It embraces conveyancing, the giving of legal advice on many different
and varied subjects, and the preparation and execution of legal instru
ments covering an extensive field of business and trust relations, and
other affairs.

Although many legal transactions and activities have no direct con
nection with court proceedings, they are always subject to become in
volved in litigation. They require in many aspects a high degree of legal
skill, a wide experience with men and affairs, and a great capacity for

adaptation to difficult and complex situations. Such "customary func
tions of an attorney or counsellor at law" bear an intimate relation to
the administration of justice by the courts. No valid distinction can be
drawn between that part of the work of the lawyer which involves ap
pearance in court and that part which involves advice and the drafting
of legal papers in his office. The work of the office lawyer is the ground
work for possible future litigation in the courts. It is performed with
that possibility in mind. It has a profound effect on the whole scheme
of the administration of justice. In the United States, the practice of law
includes both forms of legal service. There is no distinction, as in Eng
land, between barristers and solicitors.
The underlying reasons which prevent trade associations, corporations,

and individuals, other than members of the bar, from appearing before
courts apply with equal force to the performance of the customary func
tions of attorneys and counsellors at law outside of courts. The occasional

drafting of simple deeds, and other legal instruments, when not con

ducted as an occupation or yielding substantial income, may fall outside
of the practice of law. The gratuitous furnishing of legal aid to the poor
and unfortunate without means in the pursuit of any civil remedy, as a

matter of charity, the search of records of real estate to ascertain what

may be disclosed without giving any opinion or advice as to the legal
effect of what is found, the work of an accountant dissociated from legal
advice, do not constitute the practice of law. All of these activities, and
others of similar character, lie very close to the border line, however, and
may very easily become part of or become accompanied by the practice
of law.21

a/� re Opinion of the Justices, 289 Mass. 606, 194 N. E. 313 (1935) ; In re Opinion of

the Justices, 279 Mass. 607, 180 N. E. 725 (1932).
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TRADE ASSOCIATIONS CANNOT PRACTICE LAW

The practice of law involves a personal relation which cannot be ful
filled by a trade association or corporation. It is confined to those who
have met prescribed requirements and have been regularly admitted to
the bar. It is a right conferred by the state and is a special privilege in
the nature of a franchise, whose possessor may be protected by injunc
tion from the invasion of the right thus invested in him. There is little

support for the contention that the practice of law is limited to the con

duct of cases in court. The practice of law is the doing or performing of
services both in a court of justice and in an office in any matter which
includes advice and counsel and the preparation of legal instruments and
other papers by which legal rights are secured. As understood today,
the practice of law embraces much more than the conduct of litigation.
The more responsible and delicate part of a lawyer's work is in other
directions. Drafting instruments, the preparation of various kinds of

papers and the rendering of advice, all require legal knowledge and the

power of adaptation of the highest order. Beside these employments,
"mere skill in trying law suits, where ready wit and natural resources

often prevail against profound knowledge of the law, is a relatively un

important part of a lawyer's work."22
Since the practice of law is not a lawful business except for members

of the bar who have complied with all of the conditions required by
statute and the rules of court, and as such conditions cannot be performed
by a trade association or corporation, it follows that the practice of law
is not a lawful business for a trade association or corporation to pursue.
Since a trade association or corporation cannot practice law directly, it
cannot practice law indirectly by employing competent lawyers to prac
tice for it because that would be evasion which the law would not tolerate.
The power to regulate, control, and define the practice of law rests in

herently in the judicial branch of the government. No trade association
or corporation can lawfully engage in the active practice of law or do so

indirectly through the employment of qualified lawyers or by the use of

any other meansi The practice of law consists essentially of the perform
ance of legal services for others. Trade associations or corporations are

engaged in the unauthorized practice of law when, through their regular
salaried officers and employees, who may be attorneys at law admitted to

practice, they prepare and draft instruments and papers and give advice

requiring the exercise of legal skill for the determination of private mat

ters for their patrons or members. It makes no difference that such trade
associations or corporations may be designated in instruments, papers or

relationships as acting in fiduciary capacities.

^Land Title Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 193 N. E. 650 (1934).
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Trade associations or corporations can have no right or authority
through their attorney-employees to give independent legal advice to

their members or patrons, or to perform legal services directly for them,
or to advise or act for others who claim to have some interest in particu
lar matters where such advice or act would partake of a legal nature.
A trade association or corporation is an artificial being, and exists only
in contemplation of law. Its functions can be performed only through its

officers, agents or representatives. A salaried officer of a trade associa
tion or corporation, therefore, regularly employed, whether or not a

member of the bar, is as much an integral part and essential segment of
the organization as the president. Corporations cannot practice law, and
consequently, when a trade association or a corporation, through its

attorney-employees performs services for members or patrons which re

quire the exercise of legal skill in private matters, it must be concluded
that such a trade association or corporation is engaged in the unauthorized

practice of law. When an attorney-employee of a trade association or

corporation prepares legal documents of any nature for, or gives legal
advice to, members or patrons regarding their private affairs, such mem

bers and patrons are deprived of the use of the offices of an independent
counselor because obviously the allegiance of the attorney-employee is
to his employer�the trade association or corporation that pays his

salary.
The relation of attorney and client must be that of master and servant

in the status of a limited and dignified sense, and it involves the highest
trust and confidence. It cannot be delegated without consent, and it

cannot exist between an attorney, employed by a trade association or cor

poration to practice for it, and a member of that trade association or a

client of that corporation, for such an attorney-employee would be sub

ject to the directions and the authority of the trade association or of the

corporation and not to the directions or authority of the member or

client. In recent years the question of the unauthorized practice of law
has been before many of the courts of this country and the holdings in

most instances have been to the effect that the preparation of instruments
and papers of a legal nature, and the giving of advice which calls for the

application of legal knowledge on private matters, through employees
who may be qualified attorneys at law, constitutes the unauthorized

practice of law. Since the practice of law involves the performance of

services for others, any person has the right to do his own legal work
either in or out of court. Upon such a theory it would appear that trade

associations and corporations may act for themselves in the execution
of their own offices, in and out of court, if, being competent to do so,

they care to assume such a burden.
In performing legal services for trade associations and corporations,
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attorney-employees act for their employers. They are engaged in an

occupation directly connected with their employer's authorized under
taking. They are not acting for others, except as others may be inci
dentally affected. In such circumstances, the trade association or cor

poration is doing its own recognized business through lawyers of its
own selection. Whether or not they are salaried employees within the
organization, or outside lawyers receiving a fee for their services, is not

important in such a situation. When members or patrons of trade asso

ciations or corporations are dissatisfied with the manner in which trade
association or corporation attorney-employees are proceeding, they are

at liberty, and indeed should not fail, to employ independent counsel of
their own choice to protect their private interests.

WHAT CONSTITUTES THE PRACTICE OF LAW

A trade association or corporation cannot be organized to engage in
the practice of law under authority of general business or corporation laws
which provide that a certain number of persons may become corporations
for carrying on any lawful business. Under such language it has been
held that legislatures did not intend to include the work of the learned

professions. General business corporation laws are meant to include

every business lawful to all who wish to engage in them. The practice of

law, however, is not a business open to all, but is a personal right, limited
to a few persons with special qualifications ascertained and certified after
a long course of study, both general and professional, and a thorough
examination by a state board appointed for the purpose. No one can

practice law unless he has taken an oath of office and become an officer
of the court.23
Services performed by trade associations or corporations exclusively in

the business of guaranteeing titles, even though they touch upon the

practice of law, should not be branded as illegal because they are merely
using legal knowledge and experience incidentally in the pursuit of a

sanctioned enterprise. In other words, so long as such trade associations
or corporations confine their activities to performing services beneficial
to themselves in the prosecution of their approved and legitimate business,
the necessarily appurtenant benefits of a legal complexion to other persons
does not make such pursuits unlawful. The seeming necessity for the
sanction of such incidental special powers, however, cannot be converted
into a license for further corporate encroachment and infringement upon
the exclusive right of the individual to practice law, and no court will be

willing to permit or invite additional usurpations.
A trade association or corporation cannot conduct its own cases in

*7n re Cooperative Law Co., 198 N. Y. 479, 92 N. E. IS (1910).
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court by one of its officers. This ruling is confined to the proposition that
an ordinary trade association or business corporation may not prosecute
or defend a legal action in which it is directly concerned through an

officer or agent who is not a duly admitted attorney at law. A trade
association or corporation can neither practice law nor employ or retain

lawyers to carry on the business of practicing law for it, any more than
it can practice medicine or dentistry by hiring doctors or dentists to act

for it.24 Courts have the inherent power, apart from statute, to inquire
into the conduct of any person, corporation or trade association, to de
termine whether he or it is usurping the functions of an officer of the
court and illegally engaging in the practice of law and to put an end to
such unauthorized practice where it is found to exist 25

A trade association or corporation cannot solicit the collection of
commercial, liquidated accounts and engage attorneys, when necessary,
to collect claims in the name of the creditor. This is considered as en

gaging in the unauthorized practice of law.26 In one instance, the trade
association solicited the business of collecting all liquidated commercial
accounts and, when it needed the services of a lawyer, selected him, made
contact with him, and employed him as agent for the creditor. Employ
ment was by form letter in which the claim was sent to the attorney, the
creditor not even knowing the name of the attorney. Charges were fixed
in advance, all correspondence passed from the lawyer to the trade asso

ciation, and all remittances were made by the lawyer direct to the trade
association. The trade association had the right to discharge the lawyer
or supervise his conduct, and the total compensation paid was shared by
the lawyer and the trade association. This type of arrangement is con

sidered an unauthorized practice of law because the trade association,
and not the technical client�the creditor�dominates and controls the
service of the lawyer and destroys the confidential and fiduciary relation

ship which must exist between an attorney and his client.27
In another instance, a trade association did a large business in the

collection and adjustment of commercial accounts for goods sold. Its

method of procedure was to seek payment of the debtor by letter, by
personal interview, and by threats of legal action. It was generally under
stood between the trade association and its patrons that if these methods

failed, the trade association would have the right to forward the claim
to some attorney selected by it, but only after first obtaining the per-

Teople v. John H. Woodbury Derm. Inst., 192 N. Y. 4S4, 85 N. E. 697 (1908) ; Harmon

v. Siegel-Cooper Co., 167 N. Y. 244, 60 N. E. 597 (1901).
"People ex rd. Illinois State Bar Ass'n v. People's Stock Yards State Bank, 344 111. 462,

176 N. E. 901. (1931) ; In re Morse, 98 Vt. 85, 126 Atl. 550 (1924).
""Whetsell v. Sovereign Camp W. O. W., 167 Va. 327, 198 S. E. 153 (1938).
"In re Maclub of America, Inc., 295 Mass. 45, 3 N. E. (2d) 272 (1936).



156 The Georgetown Law Journal [Vol. 30: p. 149

mission of the patron to do so. The attorney and the creditor seldom

corresponded directly with each other. In many cases the supposed client
never knew who his attorney was, and, except for a small "suit fee," the
attorney retained sixty per cent of the collection charges and paid forty
per cent to the trade association. The trade association fixed the at

torney's charges, imposed conditions upon him, and supervised the con

duct of all transactions. The trade association furnished legal advice to

its members and patrons and prepared legal documents for them. It was
held in this case28 that the trade association had employed attorneys to

carry on litigation who were in effect its agents and whose dealings were

with it alone, thereby furnishing or selling legal services and destroying
the relation of direct personal confidence and responsibility which should
exist between attorney at law and client, and attempted to assume that
relation in its own corporate capacity.
The courts have conclusively held, therefore, that when trade associa

tions or business corporations have done those things habitually and as

part of their regular business functions, and ordinarily have carried them
on either for or without profit, making it necessary to draw inferences
from the facts found that thev have held themselves out as being en

titled to do those things generally performed by and reserved to attorneys
at law, all of such acts are involved in the practice of law and are for
bidden to everyone but lawyers.

C. DEPARTMENT OF JUSTICE QUESTIONS THE VALIDITY
OF BASING-POINT SYSTEMS AND DELIVERED PRICES

The most recent statements which reflect the position of the Depart
ment of Justice, regarding basin-point systems and delivered prices, have
been made at various times by George P. Comer, Economic Adviser in
the Antitrust Division of the Department. According to Comer, the

basing-point system is a prominent factor in market leadership in some

industries. Although the system has not been confined to the steel in

dustry, it can be best explained by reference to its use in that industry.
Comer has stated that for about 20 years prior to 1924 the United

States Steel Corporation, and, therefore, practically all other steel com

panies, sold steel products at the Pittsburgh base price plus freight to
destination. That is to say, no matter where the product originated, the
prices quoted were the mill prices at Pittsburgh, plus freight from Pitts

burgh. In extreme cases when the fabricating plant using steel products
was located on property adjoining a steel mill in the Chicago area, for
example, freight was charged from Pittsburgh, even though the product
could be carried across the street to the consumer. After the Federal

7� re Shoe Mfgrs. Protective Ass'n, 295 Mass. 369, 3 N. E. (2d) 746 (1936).
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Trade Commission's proceeding against the Steel Company, the steel in
dustry abandoned the Pittsburgh Plus Plan and adopted the multiple
basing-point system with arbitrary differentials among many of the price
bases, such as $3.00 per ton over Pittsburgh at Birmingham and $1.50
at Chicago.
Comer presents the arithmetic of the multiple basing-point system

with differentials in the following manner : At any given point of delivery
the price shall be the lowest total of any basing-point plus freight charges.
That is to say, if the base price is $50.00 at Pittsburgh, $51.50 at Gary,
and $53.00 at Birmingham, and if the freight to a particular destination
is $8.00 from Pittsburgh, $6.00 from Gary, and $7.00 from Birmingham,
then the lowest total of base plus freight is $57.50, i.e., the Gary base

price plus the freight. The prices quoted, therefore, by all steel producers,
assuming the system is functioning properly, will be $57.50 per ton de

livered, no matter whether the product comes from Bethlehem with a

freight rate of $10.00, or from a plant in the same town as the consumer

with a trucking charge of only 50 cents. It is apparent, therefore, accord
ing to Comer, that under these conditions the prices as such have nothing
to do with who will get the order, because they are all the same to the
last penny on the delivered basis. Competition, if any, must be on a differ
ent basis from that of price, such as prestige, former business connec

tions, and promptness of delivery.
Comer believes that the backbone of the price leadership system is

formula prices, usually involving quotations on a delivered basis. The
formula may be quite simple, such as f.o.b. factory, freight allowed to

destination, or it may assume the more complicated basing-point system
of pricing, or the still more involved zone system whereby prices are

graduated upward from certain base points similar to parcel-post rates.
Still more complicated formulae may use code symbols for grades, freight
adders for transportation rates, and long tables of quality variables to be
added to standard prices. From the point of view of the individual pro
ducer, according to Comer, the price formula is sacred. Any deviation
from it threatens him with the chaos of competition. His haunting fear is
the fact that in some remote locality a competitor may be departing from
the formula quotation or that some over-zealous salesman of his own

may be tempting fate or competition by quoting at less than formula

prices. Not only would most of the secret price agreements or under

standings in industry fall to pieces if formulae were not observed but
the foundation stone of price leadership would probably crumble if
formula prices were forbidden. In support of such a contention, Comer
asks how, for example, would a producer in Chicago know how to follow
a Pittsburgh leader's price delivered in Kansas City if a formula were

not available for calculating the minutiae of grades, sizes, finishes, freight
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classifications, and trucking charges at both ends, not to mention a for
midable list of extras understood only by the initiate.

By reducing price quotations to a formula basis, Comer claims we have
at once achieved great simplicity of effort and great inflexibility of the
price structure. If the office boy is good at arithmetic he can quote prices
to customers as glibly as the president of the company. At the other end
of the marketing channel, assuming the formula is to be uniform among
the various producers, the consumer likewise knows what his delivered
prices will be from all sources when the system is working. If his pur
chases are in the nature of raw materials for further fabrication, he has
little interest, therefore, in the price level as such but his primary interest
is in knowing that his competitor does not purchase his supplies below
the formula price. The net result is that everybody is interested in pre
serving the integrity of the formula, the producer because he thinks he
makes the greatest net profit by the prevailing schedule, and the inter
mediate consumer because his raw material is stabilized. In other words,
Comer feels that within reasonable limits manufacturers do not care

what the prices of products are, so long as they know that their com

petitors are not getting such products at anything less than the zone price.
In most industries operating under a price formula, in the opinion of

Comer, price stability is looked upon as a desirable end in itself. This is

especially true, he thinks, on the downward side where any concession
from formula prices are looked upon as necessary evils. If a firm has a

number of plants, they ordinarily will close some of them completely be
fore making substantial price reductions, or, if but a single plant is in

volved, it limps along on a small percentage of capacity operations.
Producers are likely to take the point of view that it is nobody's busi
ness but their own if they want to close their plants rather than become

chiselers, as they are likely to call price-cutters. In answer to the ques
tion, what about the consumers on the one hand and the labor force on

the other when an industry is striving to hold up prices, Comer answers

that in times of economic strain, such as recurrent depression periods,
the rigid or stable price advocates are likely to be damming up rills while
the flood is engulfing them. He feels that the blind forces of economics

pay little attention to the games of arithmetic which those operating un

der formula prices are likely to indulge in. More simply stated, Comer's
position is that if prices under depression conditions are not allowed to

fall, producers will. At the very moment when revival meetings are being
held among the industrial leaders to bolster the price lines with ad
monitions to hold them firm against all odds, factory production is likely
to be plunging downward in a precipitous decline because people want

and can't buy at the high price levels. The net result, according to

Comer, is that the brunt of the depression falls upon the factory labor
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force and indirectly upon the consumers through maladjustments of

price and income.
It is the conclusion of Comer that price leadership logically followed

means the death of price competition. Under the conditions of leader
and follower in an industry, Comer holds that it rarely pays to cut prices
voluntarily in the short-run period visualized by the sales management.
As soon as a producer cuts his price, all competitors meet it promptly
and each finds himself with approximately the same percentage of the
total business but at a lower price level. Since the opportunities of coping
with the price leadership problem by prosecution under the existing law
are subject to many uncertainties, it is desirable to explore the possibili
ties offered by remedial legislation, and Comer takes the position that
the one point vulnerable to legislation in most industries where price
leadership exists is the practice of quoting only delivered prices. Legis
lation to control this practice, according to Comer, might take one

of two forms. It might merely forbid the quoting of delivered prices
exclusively, or it might compel the quotation of uniform f.o.b. mill

prices exclusively. Under the first proposal he says that it would be

open to producers to vary their f.o.b. mill prices, depending upon the
destination of the goods and thereby achieve uniform delivered prices,
regardless of differences in transportation costs. However, even though
this were done, he feels that the opportunities for price leaderships would
be curtailed, for price competition becomes difficult when differences in

freight charges among competitors have not been eliminated by the use

of some common determinant as is provided by a zone, gateway, or

basing-point system.
Comer takes the position that the more vigorous proposal is clearly the

second: the requirement that only f.o.b. mill base prices be quoted and
that these prices be uniform for each grade of product. He claims that
the requirement of uniformity would prevent the quoting of a lower
f.o.b. price to a more distant community in order to meet the competition
of a competitor located closer to that community. Under such circum
stances Comer feels that agreement among producers to fix uniform
f.o.b. prices would lose much of its significance where freight charges
were of sufficient consequence to introduce important price differentials
at the point of delivery. The second proposal, Comer thinks, would be
fatal to the basing-point system, because, he says, that if all steel quota
tions, for example, were changed to an f.o.b. mill basis, the steel basing-
point system would explode. Whether the debris would settle down into
a pattern resembling the present system or whether a series of local

monopolies would develop around mills within the areas of their freight
advantages, he admits is a matter of speculation. He is confident, how-
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ever, that it is a safe guess that something between the present system
and scattered local monopolies would result.
Comer is frank in observing that the extirpation of price leadership

might raise some serious economic problems. Thus, he says it is a

serious matter and raises the question whether, and to what extent, large
companies in some industries would gain a competitive advantage over

smaller companies in a change from a delivered to an f.o.b. price basis.
The large steel companies, for example, such as the Steel Corporation,
Bethlehem, and Republic, with their widely scattered plants, might be in
a position to drive some of the smaller steel companies out of business
under the f.o.b. system of pricing. Even among the various plants of
a single large company, Comer feels serious questions of public policy
might arise. If the Steel Corporation, for example, should announce

f.o.b. prices for Birmingham and for the Chicago area based upon cost

plus a reasonable profit, the operations of the Corporation for some

products in the Pittsburgh area might be seriously curtailed. The net

effect of the change, according to Comer, might be to the advantage of
the Corporation as a whole, but the effect upon the labor force and upon
some commodities in the Pittsburgh area might be disastrous. A final
factor to be considered in connection with a compulsory change to f.o.b.

prices, Comer claims, is the extent of the disturbance of the business of
fabricators now operating under base or zone prices in many industries
and the effect upon the ultimate consumer, especially west of the Missis

sippi River, where freight absorption may be heavy in shipments to some

areas under a formula price system.
In Comer's opinion, the federal courts have treated price leadership

in relation to the Sherman Act in a conventional manner. They seem to

have assumed that following the leader in price policies is similar to

following the leader in fashions or in industrial designs. In the Inter
national Harvester case,29 for example, decided in June, 1927, the Su

preme Court said: "The most that can be said as to this (regulation of

prices) is that many of its competitors have been accustomed, indepen
dently and as a matter of business expediency, to follow approximately
the prices at which it has sold its harvesting machines, . . . the fact that

competitors may see proper, in the exercise of their own judgment, to

follow the prices of another manufacturer, does not establish any suppres
sion of competition or show any sinister domination." According to

Comer, the far-reaching problem of price leadership cannot be disposed
of in so simple and "reasonable" a manner. Like the Court's opinion in
the first United Shoe Machinery case30 in which it said that shoe manu-

'United States v. International Harvester Co., 274 U. S. 693 (1927).
'United States v. United Shoe Machinery Co., 247 U. S. 32 (1918).
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facturers didn't have to buy United's products if they didn't want to, and
Justice Holmes' opinion in the Motion Picture Patents case31 that an

owner of the patent on a teapot could dictate the kind of tea to be brewed
in it, the opinion in the Harvester case on price leadership, Comer be

lieves, proves entirely too much. Modern business relations are usually
too complex to be solved by curbstone philosophy, according to his man

ner of thinking.
In the Cement case,32 decided in June, 1925, the Court, by implication,

followed along the conventional lines of the Harvester case. It said in

part: "It appears to be undisputed that there were frequent changes
in price (of cement), and uniformity has resulted not from maintaining
the price at fixed levels but from the prompt meeting of changes in

prices by competing sellers." In the opinion of Comer, the above quota
tion recognizes an important characteristic of price leadership which is
often lost sight of, namely, that leadership does not necessarily result
in maintaining prices at fixed levels but rather that price changes, whether
frequent or infrequent, are almost instantaneous among the various pro
ducers of a standardized product throughout an industry. Stated in other

terms, the fact that the price level is variable rather than rigid does not

lay the suspicion that there may be something wrong with the leadership
activity. In the Steel case33 decided in March, 1920, the Government
contended that the dominant position of the corporation and its relative
size as compared with its competitors enabled it to dominate the whole

industry and to fix any prices it saw fit for steel products. "Such com

position and its resulting power constitute, in the view of the Govern
ment, the offense against the law, and yet it is admitted 'no competitor
came forward and said he had to accept the Steel Corporation's prices.'
. . . Competitors, it is said, followed the Corporation's prices because they
made money by the imitation." In the Steel opinion, according to

Comer, the Court approached the core of the whole price leadership prob
lem, namely, that competitors followed the Corporation's prices because
they made money by it. That is the whole point at issue, in the opinion
of Comer, namely, that regardless of the public interest more money
can be made by competitors imitating the leader than otherwise. This

machinery of price fixing is much simpler and creates much less friction
than secret and often acrimonious meetings to agree upon prices.
A recent decision of the Supreme Court, namely, the Interstate Circuit

case,34 decided in February, 1939, introduces a point of view which may
be useful in approaching the price leadership problem under the Sherman

"Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. S02 (1917).
^Cement Mfrs. Protective Ass'n v. United States, 268 U. S. 588, 60S (192S).
;oUnited States v. U. S. Steel Corp., 251 U. S. 417, 419 (1920).
"Interstate Circuit, Inc. v. United States, 306 U. S. 208, 221, 226 (1939).
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Act, in the opinion of Comer. Although this case, a motion picture case

arising in the Northern District of Texas, had nothing to do with price
leadership, the Court used phraseology which Comer believes may have
some significance in this connection. The majority opinion of the Su
preme Court said that: 'As is usual in cases of alleged unlawful agree
ments to restrain commerce, the Government is without the aid of direct

testimony that the distributors entered into any agreement with each
other to impose the restrictions upon subsequent-run exhibitors. In
order to establish agreement it is compelled to rely on inferences drawn
from the course of conduct of the alleged conspirators." The defendants
maintained that there was no concerted action of distributors but that
each of them met the requirements of distributors individually. The
Court said, however: "While the District Court's finding of an agree
ment of the distributors among themselves is supported by the evidence,
we think that in the circumstances of this case, such agreement for the im
position of the restrictions upon subsequent-run exhibitors was not a

prerequisite to an unlawful conspiracy. It was enough that, knowing that
concerted action was contemplated and invited, the distributors gave
their adherence to the scheme and participated in it. Each distributor
was advised that the others were asked to participate; each knew that co

operation was essential to successful operation of the plan. They knew
that the plan, if carried out, would result in a restraint of commerce,
which, we will presently point out, was unreasonable within the meaning
of the Sherman Act, and, knowing it, all participated in the plan. The
evidence is persuasive that each distributor early became aware that the
others had joined. With that knowledge they renewed the arrangement
and carried it into effect for two successive years. ..." According to

Comer, many of the passages quoted above sound quite pertinent when
applied to a good price leadership case, such as the following: "As is
usual . . . the government is without the aid of direct testimony" of
unlawful agreements . . . "we think that in the circumstances of this
case such agreement . . . was not a prerequisite to an unlawful conspiracy.
It was enough that, knowing that concerted action was contemplated
and invited, the distributors gave their adherence to the scheme and

participated in it." ". . . each knew that cooperation was essential to
successful operation of the plan."
As a practical matter for presentation in court, Comer believes that

it might be desirable to present a price-leadership case not on the grounds
that leader-follower activities are illegal as such, but that under certain
conditions they are merely another form of conspiracy, without formal
agreements, in restraint of trade. One of the strongest cases against
price leadership, in the opinion of Comer, is that of the increase in price
of an important commodity in 1931. At a time when the economic struc-
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ture was falling, when prices of almost all commodities were sliding down

ward, when prices of raw material were reaching almost an all-time low,
prices of this product suddenly went up nearly 10 per cent to an all-time

high. Superficially Comer believes this increase in price was a simple
case of price leadership. The first price move came when a large pro
ducer sent out several thousand telegrams to his distributors announcing
an increase in the price of his product. By 10 o'clock the next morning
another producer had followed by announcing a similar increase, and

by noon a third producer had made the same announcement. By one

o'clock of the same day, the fourth member of the industry had joined
the procession, making it unanimous among the large producers.
To paraphrase the Interstate Circuit opinion, Comer is of the belief

that each producer knew what the others were doing; each knew that

cooperation was essential to the successful execution of the plan ; and that
each would stand to gain by following the leader. The fact that the in
crease was announced against the whole current of declining costs and

prices would be an additional reason for questioning the necessity of such
prompt and identical "follow the leader" tactics, according to Comer.
He takes the position that it becomes a matter of legal strategy whether,
in a case similar to that outlined above, the prosecuting officer would use

the leader-follower activity as an evidence of hidden conspiracy to in
crease prices, or whether he would insist that the procedure was merely
another form of price-fixing even more simple and effective than a formal

agreement in restraint of trade.

SUPREME COURT LEANS TOWARD LIBERAL ANTITRUST ENFORCEMENT

While Comer's views may seem to be somewhat revolutionary and too

advanced or theoretical to some lawyers, it is important to note that re
cent decisions of the United States Supreme Court are not at all contrary
to possible holdings in conformity with what Comer envisages. Probably
the most striking decision of the Supreme Court in this respect is that in
the Madison Oil case.35 In that case the indictment charged that certain

major oil companies, selling gasoline in the Mid-Western area of the

country: (1) combined and conspired together for the purpose of arti

ficially raising and fixing the tank-car prices of gasoline in the "spot
markets" in the East Texas and Mid-Continental fields; (2) artificially
raised and fixed such spot market tank-car prices of gasoline and main
tained such prices at artificially high and non-competitive levels, and at

levels agreed upon among them and thereby intentionally increased and
fixed the tank-car prices of gasoline contracted to be sold and sold in
interstate commerce in the Mid-Western area; (3) arbitrarily, by rea-

*United States v. Socony-Vacuum Oil Co., 310 U. S. ISO (1940).
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son of the provisions of the prevailing form of jobber contracts which
made the price to the jobber dependent on the average spot market price,
"exacted large sums of money from thousands of jobbers with whom they
had such contracts in the Mid-Western area;" and (4) "in turn inten

tionally raised the general level of all retail prices prevailing in the
Mid-Western area."
It was alleged that the defendants, from February 1935 to December

1936 "knowingly and unlawfully engaged and participated in two con

certed gasoline buying programs" for the purchase "from independent re
finers in spot transactions of large quantities of gasoline in the East
Texas and Mid-Continental fields at uniform, high, and at times pro
gressively increased prices." The East Texas buying program was alleged
to have embraced purchases of gasoline in spot transactions from most

of the independent refiners in the East Texas field, who were members
of the East Texas Refiners' Marketing Association, formed in February
1935 with the knowledge and approval of some of the defendants for
the purpose of selling and facilitating the sale of gasoline to the defen
dant major oil companies. It was alleged that arrangements were made
and carried out for allotting orders for gasoline received from defendants

among the members of that association; and that such purchases
amounted to more than 50 per cent of all gasoline produced by those in

dependent refiners. The Mid-Continent buying program was alleged
to have included "large and increased purchases of gasoline" by the de
fendants from independent refiners located in the Mid-Continent fields

pursuant to allotments among themselves. Those purchases, it was

charged, were made from independent refiners who were assigned to cer

tain of the defendants at monthly meetings of a group representing the
defendants. It was alleged that the purchases in this buying program
amounted to nearly 50 per cent of all gasoline sold by those independents.
As respects both the East Texas and the Mid-Continent buying programs,
it was alleged that the purchases of gasoline were in excess of the amounts
which the defendants would have purchased but for those programs and
that at the instance of certain of the defendants these independent re

finers curtailed their production of gasoline. The independent refiners

selling in these programs were named as co-conspirators but were not

named as defendants.
Evidence was introduced tending to show the following conditions pre

ceding the commencement of the alleged conspiracy in February 1935.

Beginning about 1926 there began a period of production of crude oil in
such quantities as seriously to affect crude oil and gasoline markets

throughout the United States. Overproduction was wasteful, reduced
the productive capacity of the oil fields and drove the price of oil down
to levels below the cost of production from pumping and stripper wells.
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When the price fell below such cost, it was necessary to abandon those
wells. Once abandoned, subsurface changes made it difficult or impossible
to bring such wells back into production. Since such wells constituted
about 40 per cent of the country's known oil reserves, conservation re

quired that the price of crude oil be maintained at a level which would

permit such wells to be operated. As Oklahoma and Kansas were attempt
ing to remedy the situation through their proration laws, the largest oil
field in history was discovered in East Texas. That was in 1930. The

supply of oil from this field was so great that at one time crude oil

dropped to 10 or 15 cents a barrel, and gasoline was sold in the East Texas
field for 2% cents a gallon. Enforcement by Texas of its proration law
was extremely difficult.
In the spring of 1933 conditions were acute. The wholesale market

was below the cost of manufacture. As the market became flooded with

cheap gasoline, gasoline was dumped at whatever price it would bring.
On June 1, 1933, the price of crude oil was 25 cents a barrel; the tank
car price of regular gasoline was 2 y� cents a gallon. In June 1933 Con

gress passed the National Industrial Recovery Act,36 Section 9 (c) of
which authorized the President to forbid the interstate and foreign ship
ment of petroleum and its products produced or withdrawn from storage
in violation of state laws. By Executive Order the President on July 11,
1933 forbade such shipments. On August 19, 1933, a code of fair com

petition for the petroleum industry was approved and the Secretary of
the Interior was designated as Administrator of that Code. He established
a Petroleum Administrative Board "to advise with and make recom

mendations" to him. Considerable progress was made and the price of
crude oil was a dollar a barrel near the end of September 1933, as a re

sult of the voluntary action of the industry, but, according to the defen

dants, in accordance with the Administrator's policy and desire.
In April 1934 an amendment to the Code was adopted under which

an attempt was made to balance the supply of gasoline with the demand

by allocating the amount of crude oil which each refiner could process
with the view of creating a firmer condition in the market and thus in

creasing the price of gasoline. This amendment also authorized the

Planning and Coordination Committee, with the approval of the Presi

dent, to make suitable arrangements for the purchase of gasoline from
non-integrated or semi-integrated refiners and the resale of the same

through orderly channels. Thereafter four buying programs were ap
proved by the Administrator. These permitted the major companies to

purchase distress gasoline from the independent refiners. Standard

""National Industrial Recovery Act, 48 Stat. 195 (1933), 7 U. S. C. � 607; 15 U. S. C. ��
609b, 701-712; 23 U. S. C. � 96; 26 U. S. C. �� 55, 901-903, 940 ; 40 U. S. C. �� 401-414
(1934).
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forms of contract were provided. The evil aimed at was, in part at least,
the production of hot oil and hot gasoline. The contracts were made
pursuant to the provisions of the National Industrial Recovery Act and
the Code and bound the purchasing company to buy fixed amounts of
gasoline at designated prices on condition that the seller should abide by
the provisions of the Code. According to the 1935 Annual Report of the
Secretary of the Interior, these buying programs were not successful as
"the production of gasoline from hot oil continued, stocks of gasoline
mounted, wholesale prices for gasoline remained below parity with
crude-oil prices, and in the early fall of 1934 the industry approached a

serious collapse of the wholesale market." Restoration of the price of

gasoline to parity with crude oil at one dollar per barrel was not realized.
The Petroleum Administrative Board worked closely with committees

of the industry until the end of the Code. The effort was to eliminate
price wars by negotiation and by pursuading suppliers to see to it that
those who bought from them sold at a fair price. In December of 1934,
however, a series of meetings were held at which the groundwork was laid
for the alleged agreement which effected the conspiracy attacked by the
Government. The alleged conspiracy was not to be found in any formal
contract or agreement. It was pieced together from the testimony of many
witnesses and the contents of over 1,000 exhibits, extending through 3900

printed pages of record. A committee was appointed to assemble each
month information as to the quantity and location of distress gasoline.
Each of the major companies was to select one or more of the independent
refiners having distress gasoline as its "dancing partners" and agreed to

assume the responsibility for purchasing its distress supply. In this
manner buying power was coordinated, purchases were effectively placed,
and the results were much superior to the previous haphazard purchasing.
There were no formal contractual commitments to purchase this distress

gasoline, either between the major companies or between the major com
panies and the independents. Instead it was an informal gentlemen's
agreement or understanding whereby each undertook to perform his

share of the joint undertaking. Purchases were to be made at the "fair

going market price." A subcommittee was appointed to find purchasers
for any new distress gasoline which might appear between the monthly
meetings and to handle detailed problems arising during these periods.
It was agreed that any such attempt to stabilize the tank car market was

hoDeless until the flow of hot gasoline was stopped.
The major companies regularly reported to the trade association repre

sentative of the Mid-Continent independent refiners, the volume of their

purchases under the program and the prices paid. Representatives of one

of the corporate defendants repeatedly characterized its purchases under

the program as "quotas", "obligations", or "allocations". They spoke
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of one of its "dancing partners" under the buying program as "one of the
babies placed in our lap last spring when this thing was inaugurated."
And they stated that "we don't have much choice as to whose material we
are to take, when we purchase outside third grade gasoline in connec

tion with the Buying Program Committee's operations. On such pur
chases, we have refineries 'assigned' to us." There did not appear to have
been any binding commitment to purchase. The plan was wholly volun

tary and there was nothing in the record to indicate that a participant
would be penalized for failure to cooperate. But though the arrangement
was informal, it was nonetheless effective, and there did appear to be at
least a moral obligation to purchase the amounts specified at the fair
market prices "recommended." That alone appeared to explain why some

of the major companies cancelled or declined to enter into profitable deals
for the exchange of gasoline with other companies in order to participate
in this buying program. Some of the companies continued to make pur
chases of gasoline under the program although they were unable to

dispose of it.

Early in 1935 the East Texas Refiners' Marketing Association was

formed to dispose of the surplus gasoline manufactured by the East
Texas refiners. The occasion for the formation of this Association was

the stoppage of the shipment of hot oil and gasoline as a consequence of
a Texas law enacted in December 1934. As long as these refiners had

operated on cheap oil they had been able to compete for business through
out the Middle West. If they used legal crude at a dollar a barrel, their
costs would increase. Their shift from a hot oil to a legal oil basis
necessitated a change in their marketing methods. They were already
supplying jobbers and dealers of Texas with all the gasoline they could
use. Therefore, their problem was to find additional markets for the

surplus gasoline which they manufactured from legal crude. The Asso
ciation was to act as the sales agency for those surpluses. Shipments
north would be against the freight differential. Therefore, without regu
lar outlets for this surplus gasoline they would have been forced to dump
it on the market at distress prices. Their plan was to persuade the major
companies if possible to buy more East Texas gasoline and to purchase it
through the Association which would allocate it among its members who
had surpluses.
It was not established, therefore, that the major oil companies caused

the Association to be formed. But it was clear to the court that the ser

vices of the Association were utilized in connection with a buying pro

gram by the defendant oil companies. As a result of the buying programs
it was hoped and intended that both the tank car and the retail markets
would improve. The court concluded that the defendants' purpose was

not merely to raise the spot market prices but, as the real and ultimate
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end, to raise the price of gasoline in their sales to jobbers and consumers

in the Mid-Western area. Their agreement or plan embraced not only-
buying on the spot markets but also, at least by clear implication, an

understanding to maintain such improvements in Mid-Western prices
as would result from those purchases of distress gasoline. The latter
obviously would be achieved by selling at the increased prices, not by
price cutting. Any other understanding would have been wholly incon
sistent with and contrary to the philosophy of the broad stabilization
efforts which were under way. In essence the raising and maintenance of
the spot market prices were but the means adopted for raising and main

taining prices to jobbers and consumers.

The court charged the jury that it was a violation of the Sherman Act
for a group of individuals or corporations to act together to raise the prices
to be charged for the commodity which they manufactured where they
controlled a substantial part of the interstate commerce and trade in that

commodity. The court stated that where the members of a combination
had the power to raise prices and acted together for that purpose, the
combination was illegal; and that it was immaterial how reasonable or

unreasonable those prices were or to what extent they had been effected

by the combination. It further charged that if such illegal combination
existed, it did not matter that there may also have been other factors
which contributed to the raising of the prices. The court then charged
that, unless the jury found beyond a reasonable doubt that the price rise
and its continuance were "caused" by the combination and not caused by
those other factors, verdicts of "not guilty" should be returned. It also

charged that there was no evidence of governmental approval which
would exempt the buying programs from the prohibitions of the Sherman

Act; and that knowledge or acquiescence of officers of the government
or the good intentions of the members of the combination would not give
immunity from prosecution under the Act.
In the Trenton Potteries case31 the Supreme Court sustained a con

viction under the Sherman Act when the jury was charged that an agree
ment on the part of the members of a combination, controlling a sub
stantial part of an industry, upon the prices which the members are to

charge for their commodity is in itself an unreasonable restraint of trade
without regard to the reasonableness or the good intentions of the com

bining units. The combination in that case was composed of those who
controlled some 82 per cent of the business of manufacturing and dis

tributing pottery in the United States. Their object was to fix the prices
for the sale of that commodity. In that case the trial court refused various

requests to charge that the agreement to fix prices did not itself constitute
a violation of law unless the jury also found that it unreasonably re

united States v. Trenton Potteries Co., 273 U. S. 392 (1927).
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strained interstate commerce. The Supreme Court reviewed the various

price-fixing cases under the Sherman Act beginning with the Freight
Association cases,38 and said "it has since often been decided and always
assumed that uniform price-fixing by those controlling in any substantial
manner a trade or business in interstate commerce is prohibited by the
Sherman Law, despite the reasonableness of the particular prices agreed
upon. The "rule of reason" announced in the Standard OiP* and To
bacco40 cases has not affected this view of the illegality of price-fixing
agreements.
In the Appalachian Coals case,41 producers of bituminous coal created

an exclusive selling agency for their coal. The agency was to establish
standard classifications and sell the coal of its principals at the best prices
obtainable. The occasion for the formation of the agency was the existence
of certain so-called injurious practices and conditions in the industry. One
of these was the problem of "distress coal"�coal shipped to the market
which was unsold at the time of delivery and therefore dumped on the
market irrespective of demand. The agency was to promote the systematic
study of the marketing and distribution of coal, its demand and con

sumption; to maintain an inspection and an engineering department to
demonstrate to customers the advantages of this type of coal and to pro
mote an extensive advertising campaign; to provide a research department
to demonstrate proper and efficient methods of burning coal and thus to
aid producers in their competition with substitute fuels; to operate a

credit department dealing with the reliability of purchasers ; and to make
the sale of coal more economical. The Supreme Court concluded that so
far as actual purpose was concerned, the defendant producers were en

gaged in a "fair and open endeavor to aid the industry in a measurable

recovery from its plight." And it observed that the plan did not either con

template or involve "the fixing of market prices"; that the defendants
would not be able to fix the price of coal in the consuming markets : and
that their coal would continue to be subject to "active competition". The
court said that the fact that the correction of abuses may tend to stabilize
a business, or to produce fairer price levels, does not mean that the abuses
should go uncorrected or that cooperative endeavor to correct them neces

sarily constitutes an unreasonable restraint of trade. The intelligent con
duct of commerce through the acquisition of full information of all rele
vant facts may properly be sought by the cooperation of those engaged in
trade, although stabilization of trade and more reasonable prices may be
the result.

"U. S. v. Joint Traffic Ass'n, 171 U. S. SOS (1898) ; U. S. v. Trans-Missouri Freight
Ass'n, 166 TJ. S. 290 (1897).
"Standard Oil Co. v. United States, 221 U. S. 1 (1911).
"United States v. American Tobacco Co., 221 U. S. 106 (1911).
"Appalachian Coals, Inc. v. United States, 288 U. S. 344, 372, 373 (1933).
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The Supreme Court held that the only essential thing in common be
tween the Madison Oil and Appalachian Coals cases was the presence
in each of so-called demoralizing or injurious practices. The methods of

dealing with them were quite divergent. In the Madison Oil case there
were buying programs of distress gasoline which had as their direct pur
pose and aim the raising and maintenance of spot market prices and of

prices to jobbers and consumers in the Mid-Western area, by the elimina
tion of distress gasoline as a market factor. The increase in the spot
market prices was to be accomplished by a well organized buying pro
gram on that market; regular ascertainment of the amounts of surplus
gasoline; assignment of sellers among the buyers; regular purchases at

prices which would place and keep a floor under the market. In the

Appalachian Coals case, however, the plan was not designed to operate
vis a vis the general consuming market and to fix the prices on that
market. Furthermore, the effect, if any, of that plan on prices was not

only wholly incidental but also highly conjectural. This was true because
the plan had not been put into operation and the Court expressly reserved

jurisdiction in the District Court to take further proceedings if, inter
alia, in "actual operation" the plan proved to be "an undue restraint upon
interstate commerce".
In the Maple Flooring42 and Cement Manufacturers Association43

cases, the systems under attack were methods of gathering and dis

tributing information respecting business operations. It was noted in
those cases that there was not present any agreement for price-fixing and

they were decided, as indicated in the Trenton Potteries case, on the

express assumption that any agreement for price-fixing would have been

illegal per se. Since that element was lacking in those cases, the only
issues were whether or not on the precise facts there presented such ac

tivities of the combinations constituted unlawful restraints of commerce,
and a majority of the Supreme Court held that they did not.
There was no deviation from the principle of the Trenton Potteries

case in the Sugar Institute case.44 In that case, so-called competitive
abuses were not permitted as defenses to violations of the Sherman Act
bottomed on a trade association's efforts to create and maintain a uniform

price structure. For over forty years the Supreme Court has consistently
and without deviation adhered to the principle that price-fixing agree
ments are unlawful per se under the Sherman Act and that no showing
of so-called competitive abuses or evils which those agreements were de
signed to eliminate or alleviate may be interposed as a defense. In the
Suear case it reaffirmed that well-established rule in clear and unequivocal

"�Maple Flooring Mfrs. Ass'n v. United States, 268 U. S. 563 (1925).
"Cement Mfrs. Protective Ass'n v. United) States, 268 U. S. 588 (1925).
"Sugar Institute, Inc. v. United States, 297 U. S. 553 (1936).
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terms and reasserted it in the Ethyl Gasoline case45 when it said that

"agreements for price maintenance of articles moving in interstate com

merce are, without more, unreasonable restraints within the meaning of
the Sherman Act because they eliminate competition, . . . and agreements
which create potential power for such price maintenance exhibited by
its actual exertion for that purpose are in themselves unlawful restraints
within the meaning of the Sherman Act, ..."
The Supreme Court held in the Madison Oil case that the elimination

of so-called competitive evils is no legal justification for such buying pro
grams. The elimination of such conditions was sought primarily for its
effect on the price structures. Fairer competitive prices, it was claimed,
resulted when distress gasoline was removed from the market. But
such defense is typical of the protestations usually made in price-fixing
cases. Ruinous competition, financial disaster, evils of price cutting and
the like appear throughout our history as ostensible justifications for

price-fixing. If the so-called competitive abuses were to be appraised,
the reasonableness of prices would necessarily become an issue in every
price-fixing case. In that event the Sherman Act would soon be emascu

lated, its philosophy would be supplanted by one which is wholly alien to

a system of free competition, and it would not be the charter of freedom
which its trainers intended.
The reasonableness of prices has no constancy due to the dynamic

quality of the business facts underlying price structures. Those who fixed
reasonable prices today would perpetuate unreasonable prices tomorrow,
since those prices would not be subject to continuous administrative super
vision and readjustment in the light of changed conditions. Those who
controlled the prices would control or effectively dominate the market.
And those who were in that strategic position would have it in their power
to destroy or drastically impair the competitive system. But the thrust
of the rule is deeper and reaches more than monopoly power. Any
combination which tampers with price structures is engaged in an unlaw
ful activity. Even though the members of the price-fixing group were in
no position to control the market, to the extent that they raised, lowered,
or stabilized prices they would be directly interfering with the free play
of market forces. The Act places all such schemes beyond the pale and

protects that vital part of our economy against any degree of inter
ference. Congress has not left with us the determination of whether or
not particular price-fixing schemes are wise or unwise, healthy or destruc
tive. It has not permitted the age-old cry of ruinous competition and
competitive evils to be a defense to price-fixing conspiracies. It has no

more allowed genuine or fancied competitive abuses as a legal justifica
tion for such schemes than it has the good intentions of the members of

"Ethyl Gasoline Corp. v. United States, 309 U. S. 436, 458 (1940).
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the combination. If such a shift is to be made, it must be done by Con
gress. Certainly Congress has not left the courts with any such choice.
Nor has the Act created or authorized the creation of any special excep
tion in favor of the oil or any other industry. Whatever may be the

peculiar problems and characteristics of any industry, the Sherman Act,
so far as price-fixing agreements are concerned, establishes one uniform
rule applicable to all industries alike.
In the Madison Oil case the court held that it was not important that

the prices paid by the combination were not fixed in the sense that they
were uniform and inflexible. Price-fixing as used in the Trenton Potteries
case had no such limited meaning. An agreement to pay or charge rigid,
uniform prices would be an illegal agreement under the Sherman Act.
But so would agreements to raise or lower prices whatever machinery
for price-fixing was used. That price-fixing includes more than the mere

establishment of uniform prices was clearly evident to the Supreme Court
is indicated in the Swift case*6 in which a decree was affirmed which re

strained a combination from "raising or lowering prices or fixing uniform

prices" at which meats were to be sold. The court has held, therefore,
that prices are fixed within the meaning of the Trenton Potteries case if
the range within which purchases or sales will be made is agreed upon,
if the prices paid or charged are to be at a certain level or on ascending
scales, if they are to be uniform, or if by various formulae they are re

lated to the market prices. They are fixed because they are agreed
upon. And the fact that they are fixed at the fair market price is im
material. For purchases at or under the market are one species of price-
fixing. In the Madison Oil case, the result was to place a floor under the
market�a floor which served the function of increasing the stability and
firmness of market prices.
Under the Sherman Act a combination formed for the purpose and

with the intent and effect of raising, depressing, fixing, pegging, or

stabilizing the price of a commodity in interstate or foreign commerce is

illegal per se. Where the machinery for price-fixing is an agreement on
the prices to be charged or paid for the commodity in the interstate or

foreign channels of trade, the power to fix prices exists if the combination
has control of a substantial, part of the commerce in that commodity.
Where the means for price-fixing are purchases or sales of the commodity
in a market operation or purchases of a part of the supply of the com

modity for the purpose of keeping it from having a depressive effect on
the markets, such power may be found to exist though the combination
does not control a substantial part of the commodity. In such a case

that power may be established if as a result of market conditions, the
resources available to the combinations, the timing and the strategic
"Swift & Company v. United States, 196 U. S. 375 (1905).
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placement of orders and the like, effective means are at hand to accom

plish the desired objective. But there may be effective influence over

the market though the group in question does not control it. Price-

fixing agreements may have utility to members of the group though the

power possessed or exerted falls far short of domination and control.

Monopoly power47 is not the only power which the Sherman Act strikes
down. Proof that a combination was formed for the purpose of fixing
prices and that it caused them to be fixed or contributed to that result
is proof of the completion of a price-fixing conspiracy under Section 1

of the Act.48
The fact that Congress through utilization of the precise methods em

ployed by any combination could seek to reach the same objectives
sought by members of such a group does not mean that such methods

may be used lawfully without specific Congressional authority. Ad

mittedly no approval in the Madison Oil case of the buying programs
was obtained under the National Industrial Recovery Act prior to its
termination by the Schechter case49 on June 16, 1935, which would have
given immunity to the defendants from prosecution under the Sherman
Act. Though employees of the government may have known of those pro
grams and winked at them or tacitly approved them, it was held that no

immunity would have thereby been obtained because Congress had spe
cified the precise manner and method of securing immunity by obtaining
the approval of the President.
The Supreme Court stated in the Madison Oil case that even had

approval been obtained for the buying programs, that approval would
not have survived the expiration in June 1935 of the Act which was the
source of that approval. The buying programs continued unabated dur
ing the balance of 1935 and far into 1936. As was said in the Borden
case,50 "A conspiracy thus continued is in effect renewed during each day
of its continuance." Therefore, approval or knowledge and acquiescence
of federal authorities prior to June 1935 could have had no relevancy to
the activities of the defendants subsequent thereto. The fact that the
buying programs might have been consistent with the general objectives
and ends sought to be obtained under the National Industrial Act was
likewise irrevelant to the legality under the Sherman Act of the defen
dants' activities either prior to or after June 1935. It was concluded in
the Madison Oil case, therefore, that price-fixing combinations which
lack Congressional sanction are illegal per se; they are not evaluated in

"United States v. Patten, 226 U. S. S2S (1913).
*TJ. S. v. Rabinowich, 238 U. S. 78 (1915) ; Nash v. U. S., 229 U. S. 373 (1913) ;

Montague & Co. v. LoWery, 193 U. S. 38 (1904) ; Retail Lumber Dealer's Ass'n v. State
tx rel. Attorney General, 95 Miss. 337, 48 So. 1021 (1909).
48Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
"United States v. Borden Co., 308 U. S. 188. 202 (1939).
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terms of their purpose, aim or effect in the elimination of so-called com

petitive evils; and they are not made lawful because of the reasonable
ness of the prices fixed or because of the fact that the questionable
activities merely removed from the market the depressive effect of distress
gasoline.

D. ATTITUDE OF FEDERAL TRADE COMMISSION OPPOSES
THE BASING POINT SYSTEM OF DELIVERED PRICES

The Federal Trade Commission is of the opinion that before any in

telligent appraisal of the basing point system of delivered prices can

be made, it is necessary to bear in mind certain of its essential features.
It is a formula method of pricing, which when appropriately implemented
and observed, automatically produces identical delivered prices for all
sellers at any given destination. Its success depends first of all upon a

common requirement by each seller that purchases be made only at de
livered prices and a common refusal to quote or sell f.o.b. mill. Each
delivered price is calculated from some governing basing point and has
no necessary relation to the actual shipping point. The actual cost of

transportation may be greater or less than the amount used to calculate
the delivered prices. Non-basing point mills are enabled to and must, if
the system is to function, take advantage of their location by adding the
full amount of their freight advantage, sometimes called "phantom
freight", to the basing point price. Basing point mills are enabled to

to realize their full base price and sometimes "phantom freight" in

territory where their respective basing points control the delivered prices.
Other mills, whether basing point or non-basing point mills, that quote in
each such territory, must, if the system is to function, recognize and

adopt the governing base price and the delivered prices calculated thereon.

Just as delivered prices automatically result from the system, so wide
variations in the prices realized by each mill from its various customers

are the automatic result. Each result is the necessary complement of
the other.

According to the Trade Commission, the term "phantom freight"
simply means that where the actual freight is less than the amount added
to the base price to cover the freight element in the delivered price, the
difference goes to the seller, giving him a mill net yield greater than the

governing base price by the amount of that difference. It is not freight
in any sense of the word but is an addition to the sales price. And it is
not a phantom in the sense of being unreal because the existence of it
is just as real as the base price itself and the size of it may at times

approach the base price. This is one of the features of the basing point
system which the sellers find it most difficult to defend. For it involves
the anomaly of a seller realizing the most out of a delivered price where
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there is little or no actual freight charge included in it. As between
buyer and seller, the nearby buyer is not only deprived of any price
benefit from his location but is penalized for it.
The Trade Commission takes the position that many arguments in

favor of the basing point system of delivered prices divert attention from
the crucial fact that the success of such a system in accomplishing its
main objective of identical delivered prices for all competitors, necessi
tates that mills with advantages of geographical location retain them, so
far as prices are concerned, and not merely retain them generally, but
systematically to the last cent or fraction of a cent of their freight ad
vantage. If they share with their customers the slightest part of such

advantages by making a lower delivered price the main objective of the

system is defeated. Under something approaching free competition, a

mill with a geographical freight advantage might voluntarily share or

be forced to share such advantage with the buyer having the same geo
graphical location as himself. But to do thatTwould undermine the sys
tem itself. Some arguments in favor of the system even go to the

length that the least sharing of such advantage is to follow some non

competitive principle. According to the Trade Commission's way of

thinking, this is equivalent to contending that a lower delivered price
than that of mills with the disadvantage of higher transportation is non

competitive.
'

The Trade Commission believes that to retain the full
amount of the freight advantage of each mill is of course to cancel the
full amount of freight disadvantage of each other mill in order to estab
lish and maintain identical delivered prices. Moreover, the amount of

"phantom freight" that may be collected by a non-basing point mill in a

given instance depends upon its relation freight-wise to the governing
basing point.
The amount that may be collected by a basing point mill depends upon

its relation freight-wise to the destination. The amount that either may
collect is also related to the difference between all-rail freight and the
actual freight by cheaper modes of delivery. The Trade Commission
holds that there are two vital and complementary aspects of "phantom
freight". The more obvious one is that purchasers who are located at or

near the non-base mill and buy such products for re-manufacture, are

handicapped by the amount of "phantom freight" in competition with
rivals located at or near the basing point. Written complaints from such

handicapped purchasers were presented by the Trade Commission in its

report to the President in November, 1934. The less obvious but scarcely
less important aspect of "phantom freight" is that the handicap may be
so great as to preclude the establishment of re-manufacturing industries
at or near the non-basing mills or else choke their development.
In the opinion of the Trade Commission, the effect of "phantom

freight" is crippling or preventing the development of re-manufacturing
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industries is greatly enhanced by the ever present factor of waste. For

example, every steel re-manufacturing plant necessarily wastes some of
the rolled steel products which form its raw materials. In some cases

this may amount to SO per cent of the rolled steel products it purchases.
When "phantom freight" has to be paid on raw material of which so

much must be wasted and resold as scrap, the burden may readily become
too heavy for re-manufacturing to emerge or to survive, even in the
vicinity of raw material supplies, and even though the "phantom freight"
without the factor of waste would not have been enough to have that
effect. Competitors at basing points, without the handicap of "phantom
freight" would have a crushing advantage. In the Pittsburgh Plus case51
it was shown that with a 30 per cent waste factor, "phantom freight" to
Chicago was in effect increased from $7.60 to $10.80 per ton and this
made it impossible for a Chicago re-manufacturer to compete even in

Chicago with a Pittsburgh competitor.
In its report to the Senate on the basing point system in the steel

industry, and again in its report to the President on steel sheet piling,
the Federal Trade Commission said that the price structure of an indus

try is a very different thing from its price level, and might be seriously
deserving of criticism even if the price level on the whole were little, if
any, open to criticism. "On the whole, probably a proper price structure

is of far more importance to the public than is merely a low price level.
... It has been a general principle of our law and of economics, that if
competitive forces were allowed to act within a proper price structure, a

reasonable price level would take care of itself." Such a position regard
ing the reasonableness of price is in close accord with that set forth by the
Supreme Court of the United States in the Trenton Potteries case52
There the court held that agreements which created the potential power
to fix prices might well be held to be unreasonable or unlawful restraints
"without the necessity of minute inquiry whether a particular price is
reasonable or unreasonable as fixed and without placing on the Govern
ment in enforcing the Sherman Law the burden of ascertaining from
day to day whether it has become unreasonable through the mere varia
tion of economic conditions." The Court went on to say that the ques
tion whether prices were reasonable is too uncertain a test and an answer

"can be satisfactorily made only after a complete survey of our entire
economic organization and a choice between rival philosophies."
In its report to the President on steel piling in June, 1936, the Trade

Commission pointed out a number of reasons which make it impracticable
to determine whether prices and profits are reasonable, once the test of
competition is discarded. It pointed out the necessity of cost informa-

"'In the Matter of U. S. Steel Corp. el al., 8 F. T. C. 1 (1924).
"^United States v. Trenton Potteries Co., 273 U. S. 392, 397, 398 (1927).
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tion in appraising the reasonableness of price, the refusal of the industry to
produce its costs, the wide variation in mill net returns or actual realized
prices which steel producers are habitually accepting, the relation of ex
cess capacity and reduced output to cost, and the wide variation in earn

ings among the members of the industry at a given price level. It stated
that the acknowledged price leader of the industry is not the producer best
fitted to produce and sell steel at the lowest price consistent with a reason

able return on capitalization. In any study of the reasonableness of

prices and profits, according to the Trade Commission, a vital point is
whether the study is based on and proceeds from the standpoint of the
industry as a whole or from the standpoint of different members of the
industry. In a competitive industry, even under highly prosperous gen
eral conditions, there are always marginal units whose profits are not

adequate because of higher costs than their more efficient rivals. Like
wise, there are always some which show adequate or more than adequate
profits. Yet all operate upon an approximately similar level of prices.
Under a competitive system, it is to be expected that what is a fair and
reasonable price for one producer may be wholly inadequate for another.
A fair and reasonable price for the marginal concern is bound to be ex

cessive for the more efficient, low-cost producer. To average the profit
showing of a competitive industry in order to ascertain the reasonable
ness of the price level is to discard the fact that the industry is composed
of competitive units and to treat it as though it were an entity entitled
to a return on its entire property. The question of the rate of operation
is one of the most powerful factors affecting cost. Competitive theory
requires that the efficient, low-cost concern shall be allowed and encour

aged to operate at a substantially higher rate of production than its less

efficient, higher cost competitors and at a higher rate than the industry
average. If it does not do so, this indicates that competition has been

displaced by some kind of cooperative policy.
The issue of reasonable prices and profits having been raised by various

industries, the Trade Commission is of the opinion that it cannot be ade

quately analyzed without considering whether there is a fair and reason

able distribution of the price and profit load among various sections of
the country, among various classes of consumers, and among individual
consumers. In this same connection, the fact that should be considered
is that base prices at Pacific Coast ports on some products are the equiva
lent or more than the equivalent of base prices in the East, plus trans

portation costs to the Pacific Coast, plus unloading and dock charges
there, although some of the products so priced are produced at mills on

the Pacific Coast.
The Trade Commission has pointed out that apparently great reliance

is placed upon the argument that whatever the legal and economic status
of the basing point system may be the steel industry and those dependent
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upon it have so adjusted themselves to the system that to disturb it
would cause substantial economic dislocation and disruption. In the
last analysis this is the familiar vested interest theory. The Trade Com
mission believes that to accept it is to recognize vested rights in the con

tinuance of social wrongs and vital economic maladjustments. It is to

paralyze the arm of Government in correcting those conditions. It sug
gests the unwelcome thought that private monopoly may be more power
ful than Government. It leads directly to the inference that such wrongs
cannot or should not be righted within the framework of the capitalistic
system of free enterprise.
The Trade Commission challenges the argument that bankruptcy and

permanent retirement from business and the causes thereof were not

contemplated in the theory of perfect competition. According to the
Trade Commission, it is the essence of the vested interest argument. It
is wholly untenable on broad principles of economics and public policy.
It draws any persuasiveness it may have from the degree to which

competition may have already lost its vitality as an economic desideratum.
Unless competitive forces do bring bankruptcy and retirement to con

cerns whose costs and overhead are higher than those whose output and
services are sufficient to supply society's needs, an ever ascending spiral
of costs and prices is invited, to the point where a cyclical collapse of
the whole economy takes place with all its terrific repercussions. The

capitalistic system cannot function normally without risk of bankruptcy
and retirement for those who engage in business in the hope of profit.
And unless it so functions as a normal incident, cyclical depressions may
destroy its ability to function sufficiently to meet the simplest basic needs
of the people, according to the Federal Trade Commission.
The Trade Commission has taken the position that the basing point

system should be eliminated as a device that prevents price competition
and that it is necessary to guard against any substitute for it which
would produce the same results in the form of identical delivered prices.
The open f.o.b. mill price system is essential, in the opinion of the Trade
Commission, for the maintenance of fair competition. To fulfill this

purpose, however, there must be no obligation to maintain any announced
price for any time whatsoever. The Trade Commission does not propose
that there be a requirement for the use of a mill price uniform to all
customers. Certain of its findings in the Pittsburgh Plus case were to

the effect that the pressure of buyers would compel equal price treat
ment by a particular seller quoting f.o.b. mill, when discrimination be
tween buyers would not be concealed, as it is under the basing point
system. But it would be a distortion of facts to say the Trade Commis
sion proposes to impose by law or mandate a uniformity in mill prices
to all customers.
From its enactment in 1914 until its amendment in 1936, the Clayton
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Act specifically safeguarded the right of a seller to discriminate in price
for various reasons, among them being discrimination in good faith to

meet competition. The amended Act now safeguards the right of a seller
to discriminate in price in good faith to meet an equally low price of a

competitor, but he has the burden of proof on that question. This right
is guaranteed by statute and could not be curtailed by any mandate or

order of the Trade Commission. The Trade Commission has never pro
posed that this right be disturbed by amendment of the statute. The

right of self-defense against competitive price attacks is as vital in a

competitive economy as the right of self defense against personal attack.
The Trade Commission is of the opinion that industries should be pre
vented from continuing to restrain competition through the use of basing
point systems or through any equivalent methods. It recommended to

the President in the Steel Piling Report53 that he consider "recommend

ing to Congress the enactment of legislation making unlawful such or

ganized systems of delivered prices as frustrate price competition." The
Commission's statement on the advantages of such legislation was as

follows :

"Bills are now pending in both Houses of Congress that would make
the operation of non-competitive basing point systems unlawful per se.

There are distinct advantages to be gained through legislation directly
outlawing such basing point systems. The enactment of such a general
act supplementary to the antitrust laws would render unnecessary the

separate investigation of a great number of industries together with the
effect of the system in each upon the competition therein, looking toward
the bringing of separate proceedings with respect to each industry using
such a basing point system. Once Congress has enacted an antibasing
point bill, the immense expense of separate investigations and the
laborious trial of separate suits would be avoided. If in but one case the

Supreme Court upheld the validity of the statute, it is believed that the
artificial character of such basing point systems would aid in their col

lapse. There would be a strong sentiment on the part of many members
of the industry to return to price competition rather than defy an Act of

Congress and await action by the Department of Justice or by this Com
mission. The result would be the elimination of uncertainty as to the
law which is expensive to industry and to the public in many ways."
The Attorney General of the United States recommended to the Presi

dent the establishment of a committee to survey the whole field of
methods of monopolistic control and the desirability of amending, ex

tending or clarifying the antitrust laws. The Temporary National Eco
nomic Committee grew out of that recommendation.54 According to the

""Report to the President on Steel Piling, June 10, 1936, pp. 41, 42.
Tub. Res. No. 113, 75th Cong., 3d Sess. (1938).
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Trade Commission, no more vitally needed legislation within the scope
of the Temporary National Economic Committee's functions can be

suggested than that of directing its attention to the possibility of pro
hibiting the basing point system by Congressional mandate. In the

opinion of the Trade Commission, the constitutional power of Congress
to regulate interstate commerce could find no more appropriate exercise,
assuming that our long established policy regarding the public interest of

preserving competition and free enterprise is to be something more than
an abstraction.55

"Hearings Before the Temporary National Economic Committee on Pub. Res. No. 113,
75th Cong., 3d Sess. (1938).
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ADMINISTRATIVE LAW

CIVIL AERONAUTICS BOARD JUDICIAL REVIEW DENIED

JN AN opinion delivered by Mr. Justice Hand, the Second Circuit
Court of Appeals, in Pan American Airways v. Civil Aeronautics

Board1 denied a review of an order of the Board. Two temporary
certificates of public convenience and necessity were issued to the Amer
ican Export Airline Inc., authorizing it to engage in foreign transportation
between the United States and Lisbon, Portugal. The Pan American
Airways Company, intervenor on the application for certificates and the
only air carrier operating across the Atlantic, sought a review of the order
of the Board under Section 1006 (a) of the Civil Aeronautics Act.2
Section 1006 (a) provides in part:

"Any order, affirmative or negative, issued by the Authority under this Act,
except any order in respect of any foreign air carrier subject to the approval of
the President as provided in Section 801 of this Act, shall be subject to review

by the circuit courts of appeals of the United States or the United States Court
of Appeals for the District of Columbia upon petition, filed within sixty days
after the entry of such order, by any person disclosing a substantial interest
in such order. . . .

"3

The term "foreign air carrier" is defined in Section 1 (19) to mean

"any person, not a citizen of the United States, who undertakes, . . .

to engage in foreign air transportation."4
While the provision of Section 1006 (a) would, on its face, seem to

apply to the order because of the definition in Section 1 (19), the court

felt that it does not follow merely from the broad language of Section
1006 (a) that there may be a review of an order for the issuance of cer
tificates which the President shall approve or disapprove under Section

801, which provides as follows:

"The issuance, denial, transfer, amendment, cancellation, suspension, or re

vocation of, and the terms, conditions, and limitations contained in, any certifi
cate authorizing an air carrier to engage in overseas or foreign air transportation,
or air transportation between places in the same Territory or possession, or any
permit issuable to any foreign air carrier under Section 402, shall be subject to
the approval of the President. Copies of all applications in respect of such
certificates and permits shall be transmitted to the President by the Authority
before hearing thereon, and all decisions thereon by the Authority shall be sub
mitted to the President before publication thereof. . . .

"5

The question which immediately rises is whether these statutory pro-

*121 F. (2d) 810 (C. C. A. 2d, 1941).
2S2 Stat. 1024 (1938), 49 U. S. C. � 646 (a) (Supp. 1939).
"Ibid.
*S2 Stat. 978 (1938), 49 U. S. C. � 401 (19) (Supp. 1939).
6S2 Stat. 1014 (1938), 49 U. S. C. � 601 (Supp. 1939).
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visions on judicial power, inconsistent with judicial review and constitu
tional limitations, require a construction of the Act which will prevent a
review of such an order. It is a well settled rule that a statute must be
construed to give effect to its basic purpose and intent regardless of in
consistent language.6 In National Labor Relations Board v. Jones &

Laughlin Steel Corp.,1 the Supreme Court said:

"The cardinal principle of statutory construction is to save and not to destroy.
We have repeatedly held that as between two possible interpretations of a statute,
by one of which it would be unconstitutional and by the other valid, pur plain
duty is to adopt that which will save the Act. Even to avoid a serious doubt the
rule is the same. . . .

"8

The consequences of a literal construction of Section 1006 (a) makes
the application of this rule imperative. Thus, to require the courts to re

view every order which involves foreign air transportation, merely be
cause the carrier is a citizen, would be to force the courts to exercise a

non-judicial function; for it appears that foreign air transportation may
be classed as one aspect of the nation's foreign affairs. Since this con

struction would, under the separation of powers theory, render the sec

tion unconstitutional, a construction may be adopted which will save

the statute.88
The creation of the Civil Aeronautics Board is so closely interwoven

with a political issue that this statutory pattern cannot be fully appreci
ated without an understanding of the ultimate relationship of foreign
air transportation in international diplomacy, international policy and
national defense. To inaugurate a foreign air transportation service be
tween any of the principal nations of the world today is to invoke the
intricate machinery of diplomatic negotiation for access to and landing
rights in foreign countries, and for other aeronautical privileges.
A review of the legislative history affords evidence of the fact that the

inseparability of foreign air transportation, international relations and
national defense was prominent in the minds of the members of Congress ;
and that it was their intention to provide that the determination of the
President in this field should be final.9 True that Congress has the power
to regulate commerce with foreign nations;10 but the President has the

"Fleischman v. United States, 270 U. S. 349 (1926) ; Helvering v. New York Trust Co.,
292 U. S. 455 (1934) ; American Security Co. v. District of Columbia, 224 U. S. 491 (1912).

7301 U. S. 1 (1937).
'Id. at 30.

""Pan American Airways v. Civil Aeronautics Board, 121 F. (2d) 810, 814 (C. C. A..

2d, 1941).
'Hearings before the Committee on Interstate and Foreign Commerce on H.R. 9738, 75th

Cong., 3d Sess. (1938) 37, 38, 40, 136, 146-148, 410-411.
10U. S. Const. Art. I, � 8.
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responsibility for the proper conduct of our international relations;11
and it has become an established convention of the Constitution that
Congress accepts without question the President's leadership in this mat
ter. In this capacity the President speaks as the sole organ of our Gov
ernment entrusted with that function.12 It seems clear then that where
the handling of international affairs overlaps the regulation of commerce
with foreign nations, Congress may entrust to the President the handling
of the entire field. This principle is powerfully illustrated by United
States v. Curtiss-Wright Corp.,13 where a Joint Resolution of Congress
authorized the President to prohibit by proclamation the export of arms
and munitions to nations engaged in war if in his judgment such an

embargo would promote peace. The Supreme Court overruled a claim
of invalid delegation of legislative power without an adequate standard,
and in the following striking language Mr. Justice Sutherland analyzed
the basis of the President's power in the field of international relations,
and by implication indicated that probably the President could have
accomplished the same result without the benefit of an Act of Congress:

"In this vast external realm, with its important, complicated, delicate, and
manifold problems the President alone has the power to speak or listen as a

representative of the nation. He makes treaties with the advice and consent
of the Senate; but he alone negotiates. Into the field of negotiation the Senate
cannot intrude; and Congress itself is powerless to invade it. . . .

'n*

Also cited by Mr. Justice Sutherland in United States v. Curtiss-Wright
Corp.15 is a report of the Senate Committee on Foreign Relations, where
Congress at a very early day of our history (February IS, 1816) de
clared the President's role in this field:

"The President is the constitutional representative of the United States with

regard to foreign nations. He manages our concerns with foreign nations and
must necessarily be most competent to determine when, how, and upon what

subjects negotiation may be urged with the greatest prospect of success. For
his conduct he is responsible to the Constitution. The committee consider this
responsibility the surest pledge for the faithful discharge of his duty. They
think the interference of the Senate in the direction of foreign negotiations cal
culated to diminish that responsibility and thereby to impair the best security
for the national safety. The nature of transactions with foreign nations, more
over, requires caution and unity of design, and ttwir success frequently depends
on secrecy and dispatch."16

nU. S. Const. Art II, �� 1 and 2; United States v. Curtiss-Wright Corp., 299 U. S. 304

(1936).
"United States v. Belmont, 301 U. S. 324 (1937) ; United States v. Curtiss-Wright Corp-

299 U. S. 304 (1936).
*299 U. S. 304.

at 319.

*Id. at 319.
"So*. Rep., Committee on Foreign Relations, VoL 8, p. 24.
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This conduct on the part of the Chief Executive is closely allied with
his power as Commander-in-Chief of the Army and Navy. As the Su

preme Court declared in the Prize cases,11 where the President issued a

proclamation of blockade without congressional authorization, this was

outside the jurisdiction of the court and binding thereon. In spite of the

theory of the Constitution that Congress initiates war, this matter in

practice is virtually under the control of the President. This comes about

by virtue of the power of the Chief Executive to manipulate the situation

through the exercise of his military or diplomatic powers so as to secure

or prevent a declaration of war by Congress.18
To grant judicial review under Section 801 of the Civil Aeronautics

Act would encroach on this exclusive power of the President in the
realm of international relations�a power which does not require as a

basis for its existence an Act of Congress.19 This blending of legislative
and executive functions with final determination in the discretion of the

President,20 and the carrying out of one legislative act was heeded by
this court in denying review.21 It concluded that otherwise an absurd
result would be reached, with the Board forced to conform with two alter

nately applicable supervisory standards�executive control and judicial
review�with each capable of judging the other and neither capable of

effecting its own judgment, and thus rendering Section 801 unworkable.
The Board, upon receipt of an application to engage in foreign air

transportation, conducts a hearing thereon and reaches a decision upon
the basis of the record made to see whether or not certificates should
issue. This decision, based upon the Board's technical and expert knowl
edge, together with the proposed order, is submitted to the President
before it is published as required by Section 801.22 In this respect the
Board is acting as a body of investigators who assist the President in

obtaining the needed data.23 But to this data is added�and here lies the

"2 Black 62S (U. S. 1862) ; cf. United States v. Chemical Foundation, 272 U. S. 1 (1926) ;
Dakota Central Tel. Co. v. South Dakota, 250 U. S. 163 (1919).
"For example, the President was instrumental in bringing on the Mexican War through

sending our forces into disputed territory, and in bringing on the Spanish-American War

through sending the battleship Maine into Havana Harbor. Moreover, in the latter case

the President did not accept Spain's offer to submit all differences arising from the destruc
tion of the Maine to arbitration, and thus through the exercise of his diplomatic powers,
made war more difficult to avoid. Mathews, The American Constttuttonai. System

(University of niinois 1932).
"United States v. Curtiss-Wright Corp., 299 U. S. 304 (1936).
"United States v. Brush & Co., 310 U. S. 371 (1940).
aPan American Airways v. Civil Aeronautics Board, 121 F. (2d) 810 (C. C. A. 2d, 1941).
a52 Stat. 1014 (1938); 49 U. S. C. � 601 (Supp. 1939).
"Norwegian Nitrogen Products Co. v. United States, 288 U. S. 294 (1933) ; Hampton

& Co. v. United States, 276 U. S. 394 (1928) ; United States v. Brush & Co., 310 U. S.
371 (1940).
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crux of the case�the confidential information from diplomatic outposts
and the different executive heads. The one complements the other to
make the record complete and enables the President to formulate his

judgment. So with the official information, available only to him as Chief
Executive in charge of our international relations and as Commander-in-
Chief of our armed forces, he has the choice of approving or disapproving
the issuance of a certificate. If the court at this point were to review the
action taken, it would be passing upon the final decision of the President,
because he alone has before him the complete record; furthermore if a

judicial review did take place, reversing the order, and the order were

remanded to the Board for further proceedings, the Board would be

expected to conform to the court's ruling and deny the issuance of the
certificates.24 As a result we would return to our original starting point,
because the denial would be subjected to the approval of the President

by the express language of Section 801. It is inconceivable that Congress
would have contemplated that the President should approve any action
which would not accord with his judgment; and it is equally inconceiv
able that Congress could have contemplated executive and judicial con
flict in such a field.
It follows that the holding in this present case is justified in that

judicial review is resticted to actual cases or controversies,25 excluding
from consideration advisory opinions and political questions.26
However, as we see the list of cases of judicial self-denial grow we

must be mindful of the fact that judicial review is the cornerstone in
our administrative system of law; for without judicial review the Amer
ican Constitution and its doctrine of separation of powers would be

meaningless. It is the bulwark against executive and legislative assaults
on the freedom of the individual.27 This safeguard of democracy must

be reaffirmed from time to time, lest sight be lost of our system of

^Federal Power Commission v. Pacific Co., 307 U. S. 156 (1939) ; Federal Communica
tions Commission v. Broadcasting Co., 309 U. S. 13+ (1940).
reHayburn's Case, 2 Dall. 408 (U. S. 1792) ; United States v. Ferreira, 13 How. 39

(U. S. 1851); Gordon v. United States, 117 U. S. 697 (1864); United States v. Carollo,
30 F. Supp. 3 (D. C. Mo. 1939) ; cf. Muskrat v. United States, 219 U. S. 346 (1911) ; and

concurring opinion of Mr. Justice Frankfurter in Coleman v. Miller, 307 U. S. 433, 460

(1939).
"�Luther v. Borden, 7 How. 1 (U. S. 1849) ; Pacifid Tel. Co. v. Oregon, 233 U. S. 118

(1912) ; Davis v. Ohio, 241 U. S. 565 (1916) ; Leser v. Garnett, 258 U. S. 130 (1922) ;

Coleman v. Miller, 307 U. S. 433 (1939); Williams v. Suffolk Insurance Co., 13 Pet. 414

(U. S. 1839) ; Oetjen v. Central Leather Co., 246 U. S. 297 (1918) ; Jones v. United States,
137 U. S. 202 (1890) ; Underhill v. Hernandez, 168 U. S. 250 (1897) ; Guaranty Trust Co.

v. United States, 304 U. S. 126 (1938).
"Patterson, Judicial Review as a Safeguard to Democracy (1941) 29 Georgetown Law

Journal 829.
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government of checks and balances.28
Many believe that judicial control has become judicial interference;

that courts are not competent to review findings of fact in technical fields.
This challenge is met by the conception of justice which entitles one to

the recourse of the independence and finality of the courts 29

Whatever may be the demands of modern society and whatever fu
ture steps are taken to streamline our administrative process, the power
of review of the courts should zealously be kept intact to keep adminis
tration within the bounds of constitutional authority.

ALFRED C. PROULX

THE SUBSTANTIAL EVIDENCE RULE

TOURING the final hearings on the Administrative Procedure Bill1
before a subcommittee of the Senate Judiciary Committee, Dean

E. Blythe Stason of the University of Michigan Law School is reported
to have stated an objection to the usual construction of the substantial
evidence rule as it is applied to the determinations of administrative
tribunals.2 The usual construction, objected Dean Stason, prevents courts
from reviewing the inferences drawn by the administrative body and

prevents the reversal of a decision even when it is clearly erroneous.

The tendency ,of some administrative officials, said Dean Stason, is to

equate substantial evidence to something just short of arbitrary action.3
These remarks are interesting when compared to recent decisions

emanating from the Seventh Circuit Court of Appeals where the substan
tial evidence rule apparently receives a somewhat different construction.
"We appreciated," said the Court in a recent opinion,4 "... that the
case was not free from doubt�the doubt being over the existence of some
evidence to support a finding contrary to the great weight of the evi
dence." Then, without explaining why the "great weight" of the evidence
should have any peculiar significance for a court whose review is limited
to ascertaining whether there is "evidence"5 to support a finding, the

"ALA. Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935) ; Panama Pacific

Refining Co. v. Ryan, 293 U. S. 388 (1935).
""Rosenberry, Administrative Law and the Constitution (1929) 23 Am. Pol. Sci. Rev. 32,

41: "In the estimation of English-speaking people generally, a right of review is no less
sacred than the right to be heard in the first instance."

*S. 675, 77th Cong. 1st Sess. (1941).
2(1941) 10 U. S. L. Week 2031.

"Ibid.
4Foote Bros. Gear & Machine Corp. v. National Labor Relations Board, 121 F. (2d)

802 (C. C. A. 7th, 1941).
The applicable section of the National Labor Relations Act, 49 Stat. 456 (1935), 29
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court referred to a recent decision of the Supreme Court8 and continued,
"While that case is a direct authority to the effect that findings of the
Board on conflicting evidence must be accepted by us ... it does not
relieve us of the duty to examine the evidence to ascertain the existence
of substantial evidence to support the finding of the Board."7 The opinion
closes with a reference to a "duty to study the evidence in each case

where the question is raised, and to draw our conclusions therefrom."8

Considering these latter remarks and the court's admission that the
case was "not free from doubt", it seems apparent that at least this
court's understanding of the substantial evidence rule does not, as Dean
Stason complains,9 prevent reversal when the court thinks the inferences
of the Board are erroneously drawn.10
In another recent case11 the same court reviewed a determination of

the Board that an employer had dominated an "independent" union. As

part of the evidence which tended to support this finding, the Board had
pointed to certain testimony to the effect that the employer had furnished
financial assistance to the union. According to the testimony, the em

ployer's superintendent had furnished and paid for the refreshments

U. S. C. � 160 (e) (Supp. 1939), does not expressly require that the evidence be substan

tial; however, the Supreme Court in Consolidated Edison Co. v. National Labor Relations

Board, 305 U. S. 197, 2291 (1938) construed the provision as requiring substantial evidence.
'National Labor Relations Board v. Link Belt Co., 311 U. S. 584 (1941).
'Foote Bros. Gear & Machine Corp. v. National Labor Relations Board, 121 F. (2d) 802,

803 (C. C. A. 7th, 1941).
"Ibid. The court's choice of words makes the opinion reminiscent of the case of Federal

Trade Commission v. Curtis Publishing Co., 260 U. S. 568 (1923) in which the majority
of 'the Supreme Court said, "... the court must also have power to examine the whole
record and ascertain for itself the issues presented and whether there are material facts

not reported by the Commission. If there be substantial evidence relating to such facts
from which different conclusions reasonably may be drawn, the matter . . . should be re

manded to the Commission". Id. at 580. So perilously close to a misstatement of the rule

was this that Chief Justice Taft, with Mr. Justice Branldleis concurring, took special pains
to express his doubts. "It is because it (the majority opinion) may bear the construction
that the court has discretion to sum up the evidence pro and con on issues undecided by
the Commission and make itself a fact finding body, that I venture with deference to ques-
ton its wisdom and correctness". Id. at 583.

"(1941) 10 U. S. L. Week 2031.

10It may be noted in passing, however, that appellate courts may sometimes weigh the

evidence and make their own findings, not as a matter of law, but as a matter of expediency.
Mr. Justice Miller of the United States Court of Appeals for the District of Columbia sug

gests that a poorly prepared record or an unusable brief may force the judge to do their
own "unguided exploring" and encourage them to make their own findings. Miller, A Judge
Looks at Judicial Review of Administrative Determinations (1940) 7 Jour. Bar Assn.

D. C. 544.
"National Labor Relations Board v. Algoma Plywood & Veneer Co., 121 F. (2d) 602

(C. C. A. 7th, 1941).
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which were served at a union picnic. "This financial support," said the
Court, "is almost too trivial to mention. ... It requires more imagination
than we possess to believe that proof of this circumstance has any bear

ing on domination of the Association".12
Now it is submitted that the powers of imagination possessed by the

court are not important for the decision they are bound to reach. The
mental processes of the reviewing court in drawing an inference from the

testimony are not pertinent; for, according to the generally accepted
view, an appellate court must not "probe the mental processes"13 by
which the administrative officer arrived at his determination. If a court

is able to say, "We cannot draw such and such an inference from this

testimony, but another group of reasonable men might," they should up
hold the Board's finding; and if this application of the substantial evi
dence rule implies an equation between substantial evidence and some

thing just short of arbitrary action, it might be suggested that this is pre
cisely what Congress intended.

Congress has established the National Labor Relations Board and has

given the Board members a certain tenure. To accomplish a definite

purpose, Congress has delegated to the Board the power of making deter
minations of fact; within limits, the Board's jurisdiction in this field is
exclusive. So constituted, the Board is equipped with quasi-judicial
powers and may well be regarded as a tribunal whose findings are en

titled to full respect. Despite these grants of power and delegations of

responsibility, however, it seems that neither the National Labor Relations
Board nor any other administrative quasi-judicial body is ever above

suspicion in the same way that the courts are.

Is there a reason why we should regard judicial officers as being any
more responsible than administrative officers? Should we assume that
one has more integrity than the other? The answer must surely be no,
for administrative officers frequently are appointed to judicial offices.

Then, if there is no choice between administrators as a class and judges
as a class, why should an administrator's findings be subject to judicial
review at all? The answer may be suggested that the courts represent
the restraining influence of the past, reaching out from tradition to quell
the arbitrary spirit of administration, the lusty, experimenting present.
But this restraining influence should also be kept within bounds and
should be exerted only to rectify errors of arbitrariness. The results
reached in the cases mentioned above may at least be questioned.

ROBERT D. SCOTT

aId. at 610.
"�Morgan v. United States, 304 U. S. 1, 18 (1938).



FEDERAL LEGISLATION

WAR WITH JAPAN
December 7, 1941, three weeks after revision of the Neutrality Act,

United States possessions in the Pacific were the victim of a treacherous
and unexpected attack by naval and air forces of the Empire of Japan,
while Japanese emissaries were still negotiating. The next day Congress
immediately passed a Resolution (S. J. Res. 116, 77th Cong., 1st Sess.,
Dec. 8, 1941) declaring that a state of war existed between the Imperial
Government of Japan and the Government and people of the United
States. The text of this Declaration was :

"Whereas the Imperial Government of Japan has committed unprovoked
acts of war against the Government and the people of the United States of
America: Therefore be it
"Resolved, etc., That the state of war between the United States and the

Imperial Government of Japan which has thus been thrust upon the United
States is hereby formally declared; and the President is hereby authorized and
directed to employ the entire naval and military forces of the United States and
the resources of the Government to carry on war against the Imperial Govern
ment of Japan; and, to bring the conflict to a successful termination, all of the
resources of the country are hereby pledged by the Congress of the United
States."1

The existence of a state of war between the United States and Japan
was promptly recognized by nearly all American nations signatory to the

agreement arising out of the Havana Conference in 1940, by formal
termination of diplomatic relations with Japan and in most cases by
actively allying themselves with the United States in the war. A notable

exception was the refusal of Argentina even to recognize the existence
of a state of war. Argentina, by its decision not to declare war upon
Japan, is now confronted with its stringent neutrality laws, similar to

United States law from 1935 to 1939,2 which, on formal recognition of the
existence of a state of war, automatically preclude trading with either

belligerent. Argentina has, however, formally refused such recognition.
The parallel is plain.

WILLIAM BLUM, JR.

lThe lightning action and virtual unanimity of Congress (a single dissenting vote in the

House) proves the virility and efficiency of our representative form of government. For

a more extensive treatment of this point in connection with defense legislation, see Fed.

Legis. (1941) 30 Georgetown Law Journal 63.
"See, for a discussion of this problem and a history of the gradual dissolution of these

restrictions in America, the article immediately following this one�Fed. Legis. (1941) 30

Georgetown Law Journal 191.
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VANISHED NEUTRALITY

[Public Law 294�77th Congress]
[Chapter 473�1st Session]

[H. J. Res. 237]
joint resolution

To repeal sections 2, 3, and 6 of the Neutrality Act of 1939, and for other
purposes.
Resolved by the Senate and House of Representatives of the United States of

America in Congress assembled, That section 2 of the Neutrality Act of 1939

(relating to commerce with States engaged in armed conflict), and section 3 of
such Act (relating to combat areas), are hereby repealed.

Sec. 2. Section 6 of the Neutrality Act of 1939 (relating to the arming of
American vessels) is hereby repealed; and, during the unlimited national
emergency proclaimed by the President on May 27, 1941, the President is
authorized, through such agency as he may designate, to arm, or to permit or

cause to be armed, any American vessel as defined in such Act. The provisions
of section 16 of the Criminal Code (relating to bonds from armed vessels on

clearing) shall not apply to any such vessel.

Approved, November 17, 1941, 4:30 p.m., E. S. T.

By the passage of this Resolution,1 a little more than two years
after Congress, in special session2 had sought to insulate the United
States from a world preparing for war, the most vital provisions of the

Neutrality Act of 1939 were repealed.3
In his message to Congress of October 9, 1941, President Roosevelt

said:4

"I recommend the repeal of Section 6 of the Act of November 4, 1939, which
prohibits the arming of American-flag ships engaged in foreign commerce."

In the same statement the President referred to

"... other phases of the Neutrality Act to the correction of which I hope
the Congress will give earnest and early attention."

Hcwent on to say:
"... as we approach full production requiring the use of more ships now being

built it will be increasingly necessary to deliver American goods under the
American flag. ... I earnestly trust that the Congress will carry out the true
intent of the Lend-Lease Act by making it possible for the United States to
deliver the articles to those who are in a position effectively to use them. In
other words, I ask for congressional action to implement congressional policy."

In immediate response to the President's message, the House of

^ub. L. No. 294, 77th Cong., 1st Sess. (Nov. 17, 1941).
"Called September 13; convened Sept. 21 and adjourned, sine die November 3, 1939.
sPub. Res. No. 54, 76th Cong. 2d. Sess. (Nov. 4, 1939). For a discussion of significant

provisions of this Act, see Fed. Legis., (1939) 28 Georgetown Law Journal 82.
487 Cong. Rec, Oct. 9, 1941 at 7963.

1 ni
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Representatives, on October 17, 1941, passed H. J. Res. 237 providing
for the repeal of section 6. This Resolution was then referred to the
Senate, reported out by the Foreign Relations Committee, amended, inter
alia, to include the repeal of sections 2 and 3, and passed as amended on

November 7. The House of Representatives on November 13 concurred
in the Senate amendments, and the President on November 17, 1941,
approved the Resolution.5
In this manner Congress seeking to reestablish freedom of the seas,

but unwilling to

"... go back to the earlier days when private traders could gamble with
American life and property in the hope of personal gain, and thereby embroil
this country in some incident in which the American public had no direct
interest. . . .

"8

lifted the restrictions imposed in the period from 193S to 1939.
The significance of the repeal of the heart of the Neutrality Act in

1941 is better appreciated against a background of the history of neutrality
legislation in the United States. The background can be understood only
if the distinction is drawn between participation in foreign wars by the
nation as a nation and participation by the nation through its individuals
without official status.

So distinguished, American neutrality may be said to fall into three

periods. The first, from 1794 to 1935, was one in which the nation only
was restricted and the individual remained free to trade, subject to the
limitations of international law. The second, 1935 to 1941, was one of
sharp restraint of both the nation and the individual, going far beyond
the confines of international law. In the present phase, the individual
remains restricted, but the nation as a nation is freed of confining
limitations.7
The birth of national neutrality in this country was almost simultaneous

with the birth of the Union. As early as 1793, President Washington
was confronted with the necessity of adopting a policy respecting the
French Revolutionary Wars. France, relying on the provisions of the

"Legislative history and vote: H. J. Res. 237. Reported from House Foreign Affairs
Committee Oct. IS, 1941 ; H. R. Rep. No. 1267. Passed House Oct. 17, 1941. (2S9 votes to

138). Reported in Senate Oct. 25, 1941; Foreign Relations Committee; Sen. Rep. No. 764.

Passed Senate, amended, Nov. 7, 1941 (50 to 37) House agreed to Senate amendments
Nov. 13, 1941, (212 to 194). Approved Nov. 17, 1941.

"Supra, note 4.

'Neutrality, Its History, Economics and Law, Vol. I, The Origins, By Philip C.

Jessup and Francis Deak (1935) ; Vol. II, The Napoleonic Period, By Alison W. Phillips
and Arthur H. Reede (1936) ; Vol. Ill, The World War Period, By Edgar Turlington

(1936); Vol. IV, Today and Tomorrow, By Phillip C. Jessup (1936), passim; MooM,
International Law and Some Current Illusions, and Other Essays (1924) 3-9;

Savage, A Preface to the Law of Neutrality (1940) 14 Temp. L. Q. 429.
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Treaty of 1778 between Louis XVI of France and the colonial govern
ment, claimed the right to seek refuge in American ports for its vessels
and prizes of war.8 Denying this right, and in order to keep the United
States aloof from the conflict, President Washington, on April 22, 1793,
issued the first Proclamation of Neutrality, warning that those who

"committed, aided or abetted" hostilities or carried contraband articles
to the belligerents would be punished.9
Thomas Jefferson, President Washington's pro-French Secretary of

State, though not in accord with the President's proclamation, sought to
make it effective. Its effect was lost, however, when the constitutionality
of such executive action was questioned by James Madison and others.
Recognizing the need of congressional authority, Washington, in his
annual message December 3, 1793, to Congress stated:10

"It rests with the wisdom of Congress to correct, improve or enforce this plan
of procedure".

He further asked that such a plan be brought within the Penal Code
of the United States to aid enforcement.11 Congress complied with the
President's wishes by passing the Neutrality Act of 1794. This was

the first legislative attempt by the United States to remain neutral, and
the first effort by any nation to manifest its determination to adhere
to such a policy by its incorporation in a criminal code.12
By this Act, Congress introduced a policy which restricted national

intervention in international affairs but which did not restrict private
commerce and individual travel except insofar as such intercourse
amounted to

"... aggression by our citizens on the territory of other nations, and other
infraction of the law of nations, which, furnishing just subject of complaint,
might endanger our peace with them."13

Limited only by these basic principles and the restrictions of inter
national law, private commerce and travel at the participant's risk was

permitted until over a century later this "straight neutrality" gave way

"2 Miller, Treaties of United States 3; 2 Deak and Jessup, Neutrality Laws,
Regulations and Treaties (1939) 1317.
"1 Stat. 7S3 (1793); 1 American State Papers 140; and see James D. Richardson,

Messages and Papers of the Presidents (1896) 156; 2 Deak and Jessup, Neutrality
Laws, Regulations and Treaties (1939) 1172. The latter, with Vol. I, is a very complete
compilation of permanent, temporary, and special legislation, proclamations and depart
mental instructions dealing with neutrality in all countries to 1937.

"James D. Richardson, Messages and Papers of the Presidents (1896) 136.
uFor a resume of this period see 15 Cong. Digest 6 (1936).
ul Stat. 381 (1794); 2 Deak and Jessup, Neutrality Laws, Regulations and Treaties

(1939) 1079.
"President Washington's Fourth Annual Message to Congress (1792) ; Richardson, Mes

sages and Papers of the President (1896) 128.
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to a policy which was restrictive of the individual's rights�a "strait-
jacket" type of legislation.14
In 1917 national neutrality was extended beyond the mere denial to

belligerents of the use of American ports for the repairing and arming
of vessels, by legislation to prohibit the refueling and reprovisioning of

ships on the high seas by American citizens and to ban shipments of arms
and ammunition to nations at war "in violation of law."15
In the years following the close of the first World War, the American

people, by legislation, sought to avoid a repetition of those circumstances
to which they attributed involvement in that war. To accomplish this,
a stringent set of rules was established suspending previously asserted

rights as neutrals.16 Although the American people earlier had fought for
the freedom of the seas, they were now willing to surrender this freedom
to avoid involvement in conflicts which they regarded as not of their own

making. In advance of hostilities, other nations were notified that in
event they went to war, arms, ammunition and implements of war pro
duced in the United States would not be available to them. All com

mercial intercourse with warring nations was stopped and American-flag
ships were refused access to those areas of the seas in which it seemed

probable that they might suffer injury from the activities of the warring
powers�areas popularly known as combat zones.17
American popular opinion in the years following the World War

concluded, rightly or wrongly, that United States' entrance into the war

resulted from influence and pressure exerted by those engaged in inter
national finance and commerce. Many believed that the Allied powers
had made a systematic effort through the medium of propaganda to draw
the United States into fighting and financing the war. Industries were

greatly expanded to fill orders from the Allied nations; agricultural pro
duction was seriously over-expanded to feed the warring nations; and
billions of dollars worth of Allied securities were sold here to finance their
war effort.18

"Senator Thomas (Utah) at 80 Cong. Rec. 2186 (Feb. 17, 1936) said:
"Our old neutrality, the neutrality which ran from 1793 to 1917, was what the text

writers call straight neutrality. It was based upon the theory of impartiality. Its aim

was . . to stay aloof; to have nothing to do with wars; that we are not a part of
wars. The law was optional at the outbreak of wars. It was not, under our theory
. . . modifiable during the process of war. ... It was moderate in the matter of neutral
duties. It was extremely extensive in stressing neutral rights. There must be public
abstention from, and we must prevent strictly military activity.''

Senator Lewis (Illinois) at 79 Cong. Rec. 14283 (Aug. 23, 193S) speaking on neutrality said:
"I feel that the Joint Resolution announces to the world that we put ourselves

in the strait-jacket and limit ourselves."
"40 Stat. 217 at 221 (June IS, 1917) ; 2 Deak and Jessup, op. cit. supra n. 12, 1092.

"Neutrality Acts of 1935 to 1939.

"� 3, Neutrality Act of 1939, supra, note 3.

"'See expose of munitions makers, a series in 1934 Fortune; also Walter Mnxis, Road
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It had become evident that unless the United States entered the war,
the war would be lost and American investments would crash with it.19
Likewise the transportation by American-flag ships of materials of war to
the Allies, with the inevitable destruction of some of these ships by
Germany, had led to a series of incidents provoking demands for
retaliation.20
By 1934 these beliefs had so crystallized as to bring a demand for a

complete investigation. Senator Nye's Special Committee on Investiga
tion of the Munitions Industry began its labors. The committee was

charged with investigating the activities of private industrialists and inter
national bankers who were thought to have furthered this country's en

trance into the war. The investigation brought disclosures21 which
further aroused the existing opinion and led to the passage of the

neutrality legislation which began with the Neutrality Act of 1935 and
culminated in the Act of 1939. This legislation was exceedingly restric
tive of the rights of the individual to trade abroad and included a compre
hensive system for munitions control and the licensing of exports of arms,
ammunition and implements of war.22
to War and Hearings of the Special Committee on Investigation of the Munitions Industry
(1935) 74th Cong., 1st Sess., created pursuant to Sen. Res. 206, 73d Cong. 2d Sess. (1935).
19Be it clear, it is not intended to assert whether the United States went to war in 1917

to protect itself from an imminent danger or to protect an investment. It is merely stated
that the feeling of the people in 1935 as to why they had gone to war in 1917 is regarded
as providing the demand for this type of neutrality.
"Tor an excellent discussion of these incidents, see 2 Savage, Policy or the United States

Toward Maritime Commerce in War, 1914-1918, (1936) 596 et seq.

aE.g., J. P. Morgan and Co., agents for British purchasing on which they made some

$30,000,000 in commissions and underwriting profits, and other private firms who made large
loans to the Allies were repaid in full, while loans made to belligerent governments by the
United States have never been repaid. The Johnson Debt Default Act, 48 Stat. 574

(April 13, 1934) was passed to prevent recurrence of such events.

The first of the Acts was the Neutrality Act of 1935, 49 Stat. 1081 ; Pub. Res. 67, 74th

Cong (Aug. 31, 1935). The most important feature of that Act was a mandatory embargo
on the export of munitions to belligerents. The Act also established a munitions control

system, forbade American-flag ships to carry arms to belligerents, authorized the President
to exclude foreign submarines from American ports, and warned American citizens that they
would be traveling on belligerent vessels at their own risk. This Act was applied in only
one instance�the Italo-Ethiopian War�by Presidential Proclamation of October 5, 1935,
revoked June 20, 1936. The Act was broadened [49 Stat. 1152 (Feb. 29, 1936)] to prohibit
loans or credits to belligerent governments. In 1937 the above, re-enacted [50 Stat. 121

(May 1, 1937)] with new sections added, making it applicable to civil strife as well as to

international war, was immediately applied to the conflict in Spain. Also included were

a prohibition of the arming of American merchant vessels and a temporary "cash and carry"
section modifying the embargo provisions. May 27, 1939, Secretary of State Hull recom
mended the repeal of the Arms Embargo after expiration of the 1937 Act on May 1, 1939.
On June 30, the House of Representatives voted to retain the embargo on "arms and

ammunition" but to lift it on "implements of war." The Senate Committee on Foreign
Relations in July voted to defer consideration of neutrality legislation until the following
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Thus, at the time Germany invaded Poland the neutrality laws con

tained restrictions28 the most ardent isolationists had not dared dream of
in the years immediately following the World War. The strait-jacket
program was complete. In effect, notice had been served to all the nations
of the world that the United States, as a nation�and as the sum of its
individual citizens�was neutral in deed and in law; although, as between
Poles, Frenchmen and Englishmen on the one hand and Germans on the
other, the American people were somewhat anti-German in spirit. The
statutes expressed the strong belief of the American people that even in
such a conflict their sentiments were not so compelling as to make them
want war.24
The President called a Special Session to give further consideration to

the existing Neutrality Acts. He believed that the absolute restraints of
the neutrality laws did not permit the Government to carry out the natural
desire to aid those opposing totalitarianism. Congress, passed the

Neutrality Act of 1939, permitting trade with belligerents on a basis of
"cash and carry" but denying the arming or use of American ships for
travel to belligerent nations.
This Act nominally made American productive capacity available to

all who could pay and provide their own transportation. In practice,
however, Americans knew this policy favored England and her associates,
who at that time controlled the Atlantic sea lanes and large dollar

balances; yet they believed it would not amount to overt belligerency.
Norway fell; Denmark fell; the Netherlands fell; Belgium fell; France
fell.25 By that time the American people had come to believe that they
themselves were in danger. They realized that "cash and carry" would
not meet the problem. Therefore, the Lend-Lease Act was passed to
authorize the giving of aid in funds or materials to the

"... government of any country whose defense the President deems vital to

session and Congress adjourned August 5, 1939. The bill was reviewed and passed at the

Special Session (The Neutrality Act of 1939, 54 Stat. 4; Pub. Res. 54, 76th Cong., 2d

Sess. (Nov. 4, 1939)) by a substantial majority in each House of Congress and im

mediately applied to the European war. The arms embargo was removed but exports were

to be divested of American interest.

MOn September 1, 1939, when World War II became an actuality, the temporary relaxation
of arms embargo, termed "cash and carry", passed in 1937, [50 Stat. 121 (May 1, 1937)] had
terminated and by proclamation, on September 5, 1939 President Roosevelt put the

Neutrality Act into operation with respect to Germany, Poland, France and Great Britain,
and later extended it to the British Dominions.

MAnti-war propaganda flowered most spectacularly in 1935 when the ads of World

Peaceways�"Hello, Sucker", etc.�were given free magazine space in 1935 and 1936. In

1937 the Gallup Poll indicated that 70% of those questioned felt America had made a

mistake in entering the World War I.

^For the relation of events to legislation in this period, see Fed. Legis. (1941) 30 George
town Law Journal 63.



1941] Federal Legislation 197

the defense of the United States."26

Growing demands that, as a part of the program of National Defense,
the United States should give even more effective aid to England and her

recently-acquired ally, Russia, culminated in the passage of H. J. Res.

237, providing for repeal of the restrictive sections 2, 3 and 6 of the

Neutrality Act of 1939. In other words, United States neutrality legis
lation has swung from historic "freedom of the seas" to complete in
sulation and back�not to the starting point, but on beyond to active aid.27
One might reasonably conclude as does Secretary of State Cordell Hull,

"In considering whether legislative restrictions upon our freedom of action
can advantageously be maintained ... to ensure against our being drawn into
war, we should . . . avoid the error of assuming that provisions which are at
the same time rigid and of universal application, will serve our interests
satisfactorily in every situation which may arise. The course of world affairs
is unpredictable."28

R. M. SIMPSON

WOODROW S. WILSON

The authorizing Act, Pub. L. No. 11, 77th Cong., 1st Sess. (Mar. 11, 1941) and appro

priation acts for 7 billion, Pub. L. No. 23, 77th Cong., 1st Sess. (March 27, 1941) and 6

billion, Pub. L. No. 282, 77th Cong., 1st Sess. (Oct. 29, 1941) .

The latest phase is well set out by Secretary of State Hull's statement dated November

3, 1941 recommending to the House of Representatives the passage of the Senate-amended
H. J. Res. 237; 87 Cong. Rec. Nov. 13, 1941 at 9114:

"It is my judgment that in the light of existing conditions the passage of this bill is

absolutely essential to our national defense. These conditions are completely different
from those existing at the time the Neutrality Act was passed; they present an entirely
new problem of danger and of methods for dealing with it.
"The Neutrality Act represented an endeavor to avoid the limited danger which

might arise from the entrance of American citizens and American ships into areas of
hostilities far from our own shores. The provisions of that Act did not and could
not visualize the vast danger which has since arisen from world movement of invasion
under Hitler's leadership, and which is now moving steadily in the direction of this

country."
^Letter from Secretary of State to Chairman of the Committee on Foreign Affairs of

the House, May 27, 1939. H. R. Rep. No. 8S6, 77th Cong., 1st Sess. (1941) S and 6; also at

87 Cong. Rec. Oct. 17, 1941 at 8231.



NOTES
THE PUBLIC NATURE OF AIRPORTS

T^HE fall of France in the early months of the second World War is
attributed to many things; however, one of the major lessons that

can be learned from the French defeat is the fact that a nation without

adequate airports properly located cannot be defended in modern war.

Our government has realized this fact and is now making every effort
to provide adequate facilities for the tremendous fleet of aircraft that
we are building today.
But our government has gone further than simply looking to our pres

ent emergency needs. Airports adequate to serve today's military air
craft must be large, with graded and paved runways capable of support
ing many thousands of pounds and consequently modern airports are

expensive to build and costly to maintain. The government therefore in

selecting airport locations places great emphasis on the future civil use
that can be made of the airports it develops. In carrying out this policy
it has been decided that all federal airport development, other than the
construction of strictly army and navy air bases connected to regular
army and navy stations, should be done in connection with the states and
their political subdivisions with title to the completed projects remaining
in the states or the local project sponsors. Thus the government will
have available a large number of adequate airports located in accordance
with the defense needs of the country and at the same time will be build

ing facilities that will be maintained locally and will serve the local needs
of civil aviation and air commerce.
It is appropriate, therefore, at this time to look at the place that the

public airport has assumed in the local community and its status in the
law. Today few would question the statement that the development of
an airport to serve a local community is a "public purpose" and yet this
doctrine is only a few years old. To understand the reason behind this
we have simply to look at the status of aviation in that period.
At the end of the first World War there was a small boom in aviation

and many of the fifteen thousand pilots which the Government had
trained for war duty took to the road to demonstrate to the country at

large that the aeroplane had a place in peacetime society. Surplus planes
could be bought very cheaply from the government and the era of the

barnstormer was on. Many municipalities became interested in develop
ing airports at the time, but because of the limited interest in flying itself,

^'Airport Survey," Recommendations as to the Desirability of Federal Participation in

the Construction, Improvement, Development, Operation, and Maintenance of a National

System of Airports, H. R. Doc. No. 24S, 76th Cong., 1st Sess., p. 9.
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other than as a public attraction, the municipal airports of the early
twenties were little more than cow pastures with a few cinders covering
the ditches and ruts.

However, by 1925 the boom assumed major proportions and was

tremendously accelerated by the Lindbergh and other transoceanic

flights in 1927. These achievements seemed to bring home to the Amer
ican public the realization that aviation was more than an experiment.
In 1926 Congress had passed the Air Commerce Act,2 creating a Federal
Bureau to regulate aviation and in 1928 it authorized the leasing of

public lands to individuals and public bodies for the establishment of

airports.3 Similarly the state legislatures, realizing that a statutory basis
was desirable if not necessary to enable municipalities to engage in air

port development, in their 1927, 1928, and 1929 meetings passed muni

cipal airport enabling acts in such wholesale quantities that by the end
of 1929 at least 27 states4 had passed laws granting the basic power to
establish airports or improving upon existing airport enabling legislation.
During the same period speculators, believing that the hey-day of civil

aviation had arrived, expended large sums on the development of com
mercial airports suitable to serve the great new industry that was about
to develop. Municipalities, too, seeking to attract new industries and

keep ahead of their neighbors began to make large investments in public
airports.
"Act of May 20, 1926, 44 Stat. 568. Since amended by Act of Feb. 28, 1929, 45 Stat.

1404 (1939), 49 U. S. C. � 173 (1934); Acts of June 19, 1934 , 48 Stat. 1113 (1934), 49

U. S. C. �� 172, 173 (1934), 48 Stat. 1116 (1934), 28 U. S. C. � 751 (1934) ; Act of June
23, 1938 (Civil Aeronautics Act of 1938) 52 Stat. 973 (1938), 46 U. S. C. �� 1107, 1108,
1109 (Supp. 1939).

345 Stat. 734 (1928), 7 U. S. C. � 147 (1934), since amended by Act of June 23, 1938

(Civil Aeronautics Act of 1938) 52 Stat. 973 (1938), 46 U. S. C. �� 1107, 1108, 1109 (Supp.
1939) ; Act of August 16, 1941, Pub. L. No. 205, 77th Cong., 1st Sess.

'Arizona L. 1929, c. 38; Ark. L. 1929, Act No. 135; Calif. L. 1927, c. 267, c. 169 & c. 404

& Calif L. 1929, c. 847; Conn. L. 1929, Special Act No. 194, Special Act No. 266, & Conn.
L. 1929, c. 135; Florida L. 1929, c. 13569 & c. 13574; Ida L. 1929, c. 108 & c. 106; III.
Rev. Stat. (1935), c. 105, � 274(1) & III. Rev. Stat. (1935), c. 105, � 370(2) & (3) ; Ind.

L. 1929, c. 57; Kan. Rjsv. Stat. (Supp. 1933), c. 3, � 3-113 to 117; Ky. Stat. (Carroll,
1930), c. 89-1, �� 2859a-l to 7 & c. 34, � 938j-l to 9; Md. L. 1929, c. 220 & c. 219; Mass.

L. 1928, c. 350; Mich. L. 1927, Act 182; Minn. L. 1927, c. 62 & Minn. L. 1929, c. 379;
Miss. L. 1928, c. 63; Mo. Rev. Stat. (1929), c. 118, �� 13921-13926; Mont. L. 1929, c. 108;
Nebr. L. 1927, c. 20 & Nebr. Comp. Stats. (1929), c. 19, �� 19-801 to 19-805; Nev. Comp.

Laws (1929), �� 289-293; N. H. L. 1929, c. 90 & c. 112; N. J. L. 1929, c. 26, � 2 & c. 325,
�� 1-6; N. Y. Consol. Laws (1930) c. 26, �� 350-354; N. C. Code Ann. (1935), c. 2a,
�� 191(t) & 191(u) ; N. D. L. 1929, c. 86; Okla. L. 1929, c. 11; Pa. L. 1927, Pub. L. 1020,
�� 1-4 & Pub. L. 519; S. C. L. 1929, Act No. 461 & Act No. 538; S. D. Comp. Laws

(1929), �� 8666-23 to 8666-28; Tex. Vernon's Ann. Rev. Civil Stats, of Texas, vol. 2,
tit. 28, � 1269h; Wash. Rev. Stats. Ann. (Remington, 1932), � 3995-1; W. Va. Code Ann.

(1932), �� 579-584.
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EARLY CASES ON AIRPORT DEVELOPMENT

However, while the municipalities were anxious to proceed with air

port development and the legislatures supported them, there were, as

there usually are when municipalities seek to undertake a new function,
disgruntled taxpayers who did not believe that the revenue of local taxes
or the proceeds of bond issues should be used for this purpose. In one

of the early cases5 such a taxpayer expressed his opinion in the following
eloquent language:

"It will afford a starting and landing place for a few wealthy, ultra-reckless
persons, who own planes and who are engaged in private pleasure flying. They
may pay somewhat for the privilege. It will afford a starting and landing place
for pleasure tourists from other cities, alighting in St. Louis while flitting hither
and yon. It will offer a passenger station for the very few persons who are

able to afford, and who desire to experience the thrill of a novel and expensive
mode of luxurious transportation.
"The number of persons using the airport will be about equal to the total

number of persons who engage in big-game hunting, trips to the African wilder
ness, and voyages of North Pole exploration. . . .

"In the very nature of things, the vast majority of the inhabitants of the city,
a ninety-nine per cent majority, cannot now and never can, reap any benefit from
the existence of an airport.
"True, it may be permitted to the common garden variety of citizen to enter

the airport free of charge, so that he may press his face against some restricting
barrier, and sunburn his throat gazing at his more fortunate compatriots as they
sportingly navigate the empyrean blue.
"But beyond that, beyond the right to hungrily look on, the ordinary citizen

gets no benefit from the taxes he is forced to pay."

The Supreme Court of Missouri, however, did not uphold the taxpayer
in his view. It decided that a proposed bond issue of $2,000,000 for
the development of a municipal airport by the City of St. Louis was

within the purview of the constitutional principle that taxes can be levied
only for a public purpose. The court stated that while the question was

a new one the courts which had had occasion to rule upon it6 had uni
formly decided that it was, and no court of last resort had decided to

the contrary.
Shortly after this decision was rendered, a similar question arose in

New York State in the case of Hesse v. Rath? and the late Mr. Justice
Cardozo, in deciding that the development of a municipal airport was

a proper "city purpose" in the constitutional sense said:

"We think the purpose to be served is both public and municipal. A city

5Dysart v. City of St. Louis, 321 Mo. 514, 11 S. W. (2d) 1045 (1928).
"Wichita v. Claff, 125 Kansas 100, 263 Pac. 12 (1928) ; City of Lincoln v. Johnson, 117

Neb. 301, 220 N. W. 273 (1928).
7249 N. Y. 435, 164 N. E. 342 (1928).
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acts for a city purpose when it builds a dock, a bridge, a street, or a subway.
Its purpose is no different when it builds an airport. Aviation today is an

established method of transportation. The future, even the near future, will
make it still more general. The city that is without the foresight to build ports
for the new traffic, may soon be left behind in the race for competition. Chalcedon
was called the City of the Blind because its founders rejected the nobler site
of Byzantium. The need for vision of the future, in the governments of cities,
has not lessened with the years. The dweller within the gates even more than
the stranger from afar will pay the price of blindness."

These two decisions have been mentioned because of their eloquent
presentation of each side of the problem. They are not, however, isolated
cases. In 1927 in Rile v. Cleveland? an airport bond issue was upheld
where the airport was to be located outside the corporate limits, and in
Wichita v. Clapp? decided in 1928, an airport was declared "a proper
park purpose". In the same year Douty v. Mayor and City Council of
Baltimore� held an airport to be a proper "city purpose" and City of
Lincoln v. Johnston11 held airports are "public service property."12
Thus it will be seen that the determination that airport development was
a proper public purpose was a product of the late nineteen twenties. In
three short years the courts had established a principle which, with one

solitary exception13 has been followed in every reported case on the

subject.
Cases on Tort Liability

The decision that the development of public airports is a proper public
purpose for the expenditure of public funds does not however mean that
such development is necessarily a governmental function. To the layman
this might sound like mere quibbling with words and yet it is a dis
tinction which is highly important in the field of municipal tort liability.
In other words, an airport may be a public one, and its purpose may be
public at the same time a municipality in operating it may be held to be

engaging in a proprietary or corporate, as distinguished from a govern
mental function. If so, it will be liable in tort.14

'Supra, n. 7.

"Supra, n. 7.
"155 Md. 125, 141 Atl. 499 (1928).
"�Supra, n. 7.
wSee also Ennis v. Kansas City, 321 Mo. 536, 11 S. W. (2d) 1054 (1928) "a public

purpose"; McOintock v. City of Roseburg, 127 Ore. 698, 273 Pac. 331 (1929) "a public
enterprise"; Schmaldt v. City of Oklahoma City, 144 Okla. 208, 291 Pac. 119 (1930) "a

public utility"; Reinhart v. MacGuffie, Perm. Court of Common Pleas, Luzerne County,
May 12, 1933, 1933 U. S. A. R. 527 and Wenty v. Philadelphia, 301 Pa. 261, 151 Atl. 883

(1930) "a public function"; Swager v. Glynn County, 179 Ga. 768, 177 S. E. 723 (1934)
"a proper county purpose".
"Gentry v. Taylor, 192 S. C. 145, 5 S. E. (2d) 857 (1939).
"4 Restatement, Torts (1939), � 887c.
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The courts that have had occasion to rule on this question have not,
however, reached a uniform conclusion. One of the first cases, City of
Mobile v. Lartigue,15 held that a municipality was liable for the damage
that resulted to privately owned land when the municipal airport was so

constructed that drainage water from the airport overflowed. The court
there took the position that an airport was analogous to a railroad station
or a bus terminal. It would have been necessary, in the view of the

court, under the law of Alabama to declare that public airports were

parks or public playgrounds if they were to be immune from tort lia
bility, and the court could not see in the municipal airport any of the
characteristics of either.
In the same year, 1930, a California court held that the City of Oak

land was liable for damage resulting from the negligent operation of a

truck which was engaged in improving the airport, since in the view of
the court such an undertaking was proprietary in nature.16 In a similar

vein, the courts of Oklahoma17 and Michigan18 have held that those who
store aeroplanes at a public airport can recover their value when they
are destroyed by a fire due to the negligence of an airport employee.
Two other cases, one in Oregon19 and one in Florida,20 held in effect

the same thing. In the Oregon case, the plaintiff below had been injured
as a result of a fall caused by a wire on the Salem airport. The state

supreme court in deciding the case held that the collection of fees made
out a prima facie case, that the airport was a proprietary function of the

city and the question of negligence on its part or contributory negligence
on the part of the plaintiff was a question for the jury to decide. Simi

larly, in the Florida case the court upheld as correct, an instruction to

the jury that the city must exercise the same degree of care as would
be required of a private operator if it was to be free of liability.
An opposite view to that taken in the cases cited above is found in a

recent decision of the Supreme Court of Tennessee 21 There the facts
were substantially the same as those in the Oregon case above; however,
the court relying on a statute which declared airport operation to be a

governmental function, held the city was not liable for plaintiff's injury.
The presence of the statute was enough for the Tennessee court, although

"23 Ala. Appeals 479, 127 So. 257 (1930).
16Coleman v. City of Oakland, 64 Cal. App. 73, 295 Pac. 59 (1930). See also Pignet v.

Santa Monica, 29 Cal. App. (2d) 286, 84 P. (2d) 166 (1938) a later California case arriving
at the same conclusion.

"City of Blackwell v. Lee, 178 Okla. 338, 62 P. (2d) 1219 (1936).
"Godfrey v. City of Flint, 284 Mich. 291, 279 N. W. 516 (1938).
"Mollencop v. City of Salem, 139 Ore. 137, 8 P. (2d) 783 (1932).
Teavey v. City of Miami, 1 So. (2d) 614 (Fla. 1941).
aStocker v. City of Nashville, 174 Tenn. 483, 126 S. W. (2d) 339 (1939).
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a similar statutory provision in a Texas law22 was declared unconstitu
tional. The court, however, in that case23 held that the city was not

liable on another ground, namely that the airport was leased to a private
operator and the operator was not the city's agent.
The Georgia Court of Appeals took the same stand as did the Tennessee

court in ruling that a statute declaring airport operation to be a govern
mental function precluded recovery by a plaintiff who was injured be
cause of a faulty condition which existed on an airport road.24 Similarly
this year in the case of Abbot v. City of Des Moines,25 an Iowa court

ruled that there was no need to inquire into the negligence of a municipal
employee repairing a municipal hangar when the sparks from his welding
torch ignited plaintiff's aeroplane because an Iowa statute declared the

operation of an airport to be a governmental function.
It is hard to draw any conclusions from the decided cases to date that

will be applicable generally. With the exception of the Texas case,26
however, the courts have apparently been satisfied when the legislatures
have stated the operation of municipal airports to be a governmental
function, and one state legislature this year passed a law whose sole pur
pose was to make such a declaration.27 On the other hand the cases that
have held municipalities liable in tort for injuries arising out of the opera
tion of their airports have been decided in jurisdictions where there was

no statutory declaration on the subject. Whether or not a court would
in future cases reverse a previous holding after the passage of such an

act is a question that has not yet been decided.

Airports as Nuisances

Another group of cases closely related to the public purpose doctrine
in airport law are those concerning the abatement of airports as nuisances.
This subject will be discussed further in a later article appearing in this

Journal on the protection of the aerial approaches to airports ; however,
because of its intimate association with the subject at hand, it requires
some mention here.
The most enlightening case in this field concerning publicly-owned

airports is Thrasher v. City of Atlanta,28 decided by the Supreme Court
of Georgia in 1934. There the plaintiff below had sought to enjoin the

operation of an airport controlled by the City of Atlanta on the ground
Tex. L. 1929, c. 83, � 3.

""Christopher v. El Paso, 98 S. W. (2d) 394 (Tex. 1936).
"Mayor of Savannah v. Lyons, 54 Ga. App. 661, 189 S. E. 63 (1936).
*230 la. 494, 298 N. W. 649 (1941).
xSupra, n. 23.

"Me. L. 1941, c. 243.
"178 Ga. 514, 173 S. E. 817 (1934).
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that it constituted a nuisance. The Court in denying this relief stressed
the public interest in the operation of airports, holding that while an

airport might be a nuisance in fact it is not a nuisance per se. The case,
however, went further to state that while the airport itself would not
be enjoined, plaintiff had shown that the dust which arose from the oper
ation of the airport had injured the plaintiff's property and had .con

tributed to the illness of plaintiff's wife and such a nuisance could be
enjoined and the airport owner held to account fully for the maintenance
of a nuisance, despite any immunity or limited liability that it might
possess. The main principle of this case is today well established.29
The question whether a particular operation is a nuisance is one which

must be decided after reviewing all the facts in each case. It is hardly
necessary to state that under the police power cases property rights are

relative rather than absolute. For example, a burning house threatening
a whole section may be dynamited without liability. E converso, in the
law of nuisances a use which yesterday might have constituted a nuisance

may today, because of the general community benefit resulting from its

exercise, be held to be one of the burdens that individuals must bear as

the price of membership in modern society.
The first flight that man made into the air in a heavier-than-air craft

required a modification of one of the early maxims of the common law

"cujus est solum, ejus est de infernis usque ad coelum" with regard to

rights in the air as some of the scientific developments in mining had
already modified its scope under the surface of the earth. As early as

1922 a Pennsylvania court recognized that the air rights of a property
owner did not extend upward indefinitely into the sky. In Commonwealth
v. Nevin and Smith30 the court found that aircraft flying at a height
between SO and 350 feet above the earth over posted property were not

trespassing sufficiently to sustain a conviction under a Pennsylvania
statute.31
How then can it be determined whether a particular use is justified

or constitutes such an invasion of private property rights or to be a taking
without "due process of law"? It is submitted that Dean Pound's theory
of balancing interests provides the only practical answer. That is, the

public interest in allowing a certain use on the one hand must be balanced
against the public interest in maintaining private property rights inviolate
on the other. When all of the factors are considered the determination
Gan then be made in favor of the greater interest.

^Swetland v. Curtiss Airports Corp., 41 F. (2d) 929 (N. D. Ohio 1930).
��2 Dist. and Co. Reports (Pa.) 214 (1922).
^Pennsylvania, Act of April 14, 1905, P. L. 169.
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The alternative position is expressed in the opinion of the court in
Louisville and Nashville Terminal Co. v. Lellyette32 decided in 1905.
There it is said :

"In planning any enterprise, the public must secure land enough so that the
whole enterprise including its deleterious effects, can be confined to the property
owned by the public; and the Constitution will not permit the public to secure

only enough land to accommodate the material necessities of its enterprise, and
then compel adjoining property to bear the burden of the remainder. So far
as it does so, it creates a nuisance to that property which, so far as it destroyed
value, constitutes a taking which the legislature has no power under the Con-
sitution to permit, unless due compensation is made."

If this principle were strictly applied today, municipal airports would
of necessity be located so far from the municipality they serve that a

large measure of the time advantage of transportation by air would be
lost. It is encouraging to note that in the decided cases on airports
as nuisances the courts seem, in arriving at their conclusions, to have
followed the balancing principle rather than that of the Louisville and
Nashville Terminal Case.
In Swetland v. Curtis Airports Corporation33 the court said, "It is

sufficient for present purposes that the defendant should be enjoined
from operating the airport as now located for there is no showing that
the site is indispensable in the public interest." In this case, and one

other34 where commercial airports were enjoined as nuisances, the courts

emphasized that the property adversely affected had been developed at
considerable expense for residential purposes, and in a third where
similar action was taken the injured property was the site of a hospital.35
On the other hand in Smith v. New England Aircraft Company, Inc.,36

in which the Supreme Court of Massachusetts refused to enjoin the

operation of a commercial airport, the property most immediately affected
was unimproved. While the Swetland case is the only one of these four
in which the public interest is specifically recognized, the others have
in effect done the same thing by looking to the nature of the surround

ing property.
With the exception of the Thrasher case and a recent opinion of the

Supreme Court of Virginia holding the same way,37 no further cases

ra114 Term. 368, 85 S. W. 881 (1905).
"55 Fed. (2d) 201 (C. C. A. 6th, 1931).
"California v. Dycer Flying Service, 1939 U. S. Av. <R. 21 (Superior Court, Los Angeles,

California, March 31, 1939) noted (1939) 10 Jour. Apr Law 519 (1940) ; 11 Am L. Rev. 195.

KGay and Rush Hospital v. Taylor, 19 Delaware and! Chester Co. Reports 31 (Court of
Common Pleas, Chester Co., Pa. 1932).
x270 Mass. 511, 170 N. E. 385 (1930).
"Batcheller v. Virginia, 176 Va. 109, 10 S. E. (2d) 529 (1940).



206 The Georgetown Law Journal [Vol. 30: p. 198

have been noted where injunctive relief against the operation of a publicly-
owned airport has been sought. It is submitted, however, that when
similar cases do arise, if the courts follow the trend established by the
treatment of the cases affecting commercial airports mentioned above,
the major question will be�Is the interference justified, rather than does
it constitute a nuisance?

CHANGING NATURE OF PUBLIC AIRPORTS

We have discussed the early cases on airport establishment and
have selected two other subjects in the field of airport law to demon
strate that the public nature of airports themselves has played, and will
continue to play a major part in the development of the law. It is appro
priate therefore to look to the part that the Federal Government has

played in directing airport development toward public ownership.
The economic depression starting in 1929 brought an end to the first

major aviation boom, and many private companies and municipalities
found they had on their hands expensive airports that were only too well
suited to serve aviation as it actually existed. The expenditures on air

port development dropped from $30,000,000 in 1930 to $20,000,000 in
1931. It was $5,000,000 in 1932 and only $1,000,000 from all sources
in 1933.38 Similarly the production of aircraft decreased from 5,357 in
1929 to 550 in 1932.39 It is interesting to note, however, that during this

period scheduled airline transportation was increasing, and the funds
that were expended on airport development were used to improve the

regular airline terminals.40

Federal Development
In 1933 a major change was brought about when the Federal Govern

ment entered the airport field. In that year there were 752 municipal
airports compared with 996 that were commercially owned.41 In 1938
there were 1,046 municipal and only 787 commercial.42 It is reliably
estimated that today the ratio is even larger in favor of those that are

municipally owned.43
It was realized, with the inauguration of work relief programs, that

if the Federal Government competed with existing industries that busi
ness recovery would be retarded. Consequently every effort was made

"'Airport Survey,, op. cit. supra n. 1, 12.

"'Ibid.
"Id. at 12, figure 13.

"�Id. at 16, table 2.

"Ibid.
the interest of national defense the Federal Government has not made public the

number or classes of airports in operation at the present time.
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to turn relief labor into those fields where it would not compete and

airport development provided just such a field. To qualify under the
several federal programs, public ownership was required and for this
reason many failing commercial airports were turned over to public
bodies.
From 1933 to January of 1939, $139,026,278 of Federal funds were

expended on public airport projects44 and municipal airports took their

place beside water works, streets, and public schools as regular recipients
of the federal bounty. The wisdom of this decision by the early directors
of our work relief programs is seen in the fact that by the time the present
war was started the Federal Government had well under way a program
designed to produce adequate airports on a national scale.
In the fall of 1940, however, with the war a year old, Congress deter

mined that the public works programs should be supplemented by one

of direct appropriation for airport work. In this way it would be possible
to develop public airports at sites where the local communities are not

able to furnish the sponsor's share for a public works project; however,
it was the purpose of Congress45 that the airports developed should be
located on land furnished locally by public bodies, with title to the

completed project remaining in such bodies.
This first appropriation4" has since been supplemented by two others47

so that the total amount of direct Federal aid provided for airport devel
opment is today $140,477,750. Whether this program will be continued
and become similar to the Federal aid highway program after the war

is a question which, it is believed, will be determined by the volume of
civilian flying after the war is over. It can be said, however, the present
Federal program, and that which preceded it have served to place the

majority of the nation's airports in public hands.

Federal Regulation of Airports
While the Federal Government has gone far in the development of

local airports, its action has been very limited in attempting to regulate
them. Under the Air Commerce Act of 192 648 and the Civil Aeronautics
Act of 193849 the Federal Government is empowered to rate airports
although it does not do so at the present time. Today, however, a measure
of federal control is exercised indirectly by the regulation of scheduled

"Airport Survey, op. cit. supra n. 1, p. 13, Table 1.

"Cong. Rec, Oct. 4, 1940, at 19829.
"Pub. L. No. 812, 76th Cong., 3d Sess., 54 Stat. 1030 (1940).
"Pub. L. No. 135, 77th Cong., 1st Sess. (1941) and Pub. L. No. 247, 77th Cong., 1st Sess.

(1941).
'"Air Commerce Act of 1926, supra, Sec. 3(d).
"Civil Aeronautics Act of 1938, supra, Sec. 607.
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air carriers, federal civilian pilot training, and the several federal airport
programs. That is, airports can be denied scheduled air carriers' stops
or pilot training bases if they do not meet federal safety requirements.
Similarly under the development programs the cities may be required to

enter certain agreements with the federal government which will affect
the operation of their airports.
Recently there have been indications that federal control may become

direct. The Select Committee to Investigate Air Accidents of the House
of Representatives, issued its first report on July 10, 1941,50 in which
it was recommended, among other things : ( 1 ) that the Federal Govern
ment assume jurisdiction over all navigable air space; (2) that Federal

legislation be enacted establishing minimum requirements for airport
lighting; (3) that at least one man in each airport control tower shift be
under Federal supervision.
This first recommendation has already been carried out by the Civil

Aeronautics Board.51 It has amended the Civil Air Regulations to require
all pilots of aircraft to have Federal certificates, whether or not their

flying activity is interstate in nature. A bill is now pending in Congress
to effectuate the second recommendation,52 and one has already been
enacted53 which will provide a start toward carrying out the third by
making $500,000 of Federal funds available for the supervision of air

port traffic control at thirty-nine public airports.
When this program is placed in full operation, it will mean that aircraft

flying between these airports along the civil airways will be under direct
federal supervision from the time they take off until the time they come

to a stop on another airport. Heretofore, federal control extended only
to flying on the airways and local airport traffic control was left to the

airport owners.

CONCLUSIONS

It will be seen from what has been said above that the public airport
represents a new departure in municipal law. It is a facility which, while
locally owned, serves themost highly regulated industry in America today,
and if present trends continue will itself be closely regulated by the

Federal Government.
The public airport came into its own as a result of one aviation boom.

It was carried through years of economic depression as a good outlet

^H. R. Rep. No. 933, 77th Cong., 1st Sess. (1941).
aC. A. B. Reg. No. 193, Oct. 10, 1941, Amendment No. 135 of Civil Air Regulations,

amending �� 60.30 and, 60.31, effective Dec. 1, 1941.

52S. 1717, 77th Cong., 1st Sess., introduced by Senator McCarran, July 3, 1941; referred
to the Committee on Commerce.

53Pub. L. No. 247, 77th Cong., 1st Sess. (1941).
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for relief labor, and today is becoming as commonplace in municipal
life as the public water works because of the needs of national defense.
It is believed, however, that at the end of the present emergency there
will be no substantial curtailment in airport development for aviation
today has been brought within the means of a large number of people.
It is not the rich man's plaything that the appellant contended it was

only thirteen years ago in the Dysart case. It was recently estimated

by Robert H. Hinckley, Assistant Secretary of Commerce for Air, that
aircraft production next year will exceed $3,000,000,000,34 and that due
to the curtailment of automobile construction, the aviation industry will
rank second only to steel. He stated further that in addition to the tre

mendous number of pilots that the Army and Navy are now training there
will be 100,000 civilian pilots by the first of the year, with the number

increasing rapidly each month.
The future of public airports appears to be a rosy one and the body

of law which is evolved around their development and operation will be

interesting to follow. Icarus and Daedalus, we are told, fashioned wings
of wax to escape their island prison, and man may again be able to devise
a similar contrivance, but until he does, airports will be as essential to
aviation as the air itself and will continue to grow as aviation grows.
Their place beside other public facilities is now recognized in the law.
The question of how far they may interfere with private rights is, in
the main, one which will be determined by future litigation.

LEWIS HOLMES ULMAN

M(1941) 2 Civil Aero. J. 280.



RECENT DECISIONS
AGENCY�Acceptance by Agent of Unauthorized Bonus

Plaintiff's assignor, a former U. S. Naval officer, accepted the position of purchaser
and advisor to the Columbian Government for the period of one year at a salary
of $21,000. He accepted the position only after the defendant, Curtiss-Wright Export
Co., had promised to increase his salary by $40,000 by paying him bonuses and com

missions for dealing with it. Plaintiff brought an action to recover these unpaid
commissions. Held, the plaintiff recovers as constructive trustee for the Columbian
Government. Rush v. Curtiss-Wright Export Co., 25 N. Y. S. (2d) 597 (N. Y. Sup.
Ct. 1941). An appeal has been noted by both the plaintiff and the defendant to the
Appellate Division.
While superficially this decision follows the general line of authorities, it does

raise interesting technical problems. A contract made between an agent and a third
party, whose interests are adverse to the interests of the principal, is invalid. 6 Wil
lis-ton, Contracts (rev. ed. 1936) � 1737. The receipt of a commission from the
third party is a breach of duty and the principal is entitled to the commission. United
States v. Carter, 217 U. S. 286 (1910); see 6 Williston, Contracts (rev. ed. 1936)
� 1023. If a third party bribes an agent, it must be assumed that the purchase money
is loaded by the amount of the bribe. The third party has had and received money
which belongs to the principal to the extent of the bribe, which neither the third party
nor the unfaithful agent may in conscience retain. Donemar Inc. v. Molloy, 252 N. Y.
360, 169 N. E. 610 (1930). Even though the principal has suffered no detriment
and the agent may have acted in good faith, the principal is entitled to recover the
amount of the commissions or bribe. Fleishhacker v. Blum, 109 F. (2d) 543 (C. C. A.
9th, 1940). If an agent undertakes a double employment, he is liable to the employer
who did not consent to the double agency, and forfeits his right of compensation from
him, and also holds as constructive trustee any profits made from the business.
6 Williston, Contracts (rev. ed. 1936) � 1022. However, the question arises in
this case as to the possibility of the principal having his rights determined when he is
not actually a party to the suit. The cases in New York seem to hold that this
cannot be done. The parties must be before the court to have their rights litigated.
Fish v. Deady, 127 Misc. 332, 215 N. Y. Supp. 374 (1926) ; Dethloff v. Voit, 158 N. Y.
Supp. 522 (App. Div., 1st Dept 1916).
Assuming that the rights of the Columbian Government could be litigated in this

suit, to what amount is it entitled? It has been said that both the agent and the third
party are liable to the principal regardless of the fact that the latter has recovered
from one of the wrongdoers. City of Findlay v. Pertz, 66 Fed. 427 (C. C. A. 6th,
1895); Mayor of Salford v. Lever [1890] 1 Q. B. 695; 2 Restatement, Agency
(1933) � 407. This principle has been stated by the courts, but no case has been found
wherein this dictum has been the basis of decision. In the instant case, it would seem

that the Columbian Government may recover $80,000; $40,000 from X and $40,000
from the Curtiss-Wright Export Company. The English court in Mayor of Salford
v. Lever, supra, held that the agent was guilty of two distinct frauds, one in the
character of agent and the other by reason of his conspiracy with the third person.
Of course the third party is liable to the principal by reason of the fraud that he

perpetrated upon him. One court reasons that the two wrongdoers are joint tortfeasors
and should be held liable as such. Sunset Copper Co. v. Zickrick, 129 Wash. 679,
225 Pac. 625 (1924). Another has suggested that recovery against both is a penalty
imposed on the agent and the third party and hence there can be no question of
granting the principal an excessive recovery. Against this latter theory, however, it

210
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may be urged that the damages should be compensatory and not punitive. Re
gardless of which theory be adopted, it would seem that the Columbian Government
is entitled to $80,000 by virtue of the illegal contract made between the plaintiff's
assignor and the Curtiss-Wright Export Company.
Following the reasoning of the court in the instant case, it would seem that the

Columbian Government is entitled to recover the entire sum in the one action, the
plaintiff and the defendant each holding $40,000 as constructive trustees for the
wronged principal. But it is hard to reconcile this ruling with the cases holding that
a party cannot have his rights litigated in a suit to which he is not a party. Pratt
v. Prentice, 221 N. Y. 707, 117 N. E. 1082 (1917) aff'd 166 App. Div. 906, 151 N. Y.
Supp. 259 (4th Dep't 1914). To be consistent with authority the Columbian Govern
ment should institute suit against X and the Curtiss-Wright Export Company to
recover the entire amount of $80,000.

GEORGE J. HAYLON

CORPORATIONS�Right of Noncumulative Preferred Stockholders to Enjoin
Common Dividend Denied

Plaintiff, holder of noncumulative preferred stock seeks to enjoin the payment of
a common dividend. During 1935, 1936 and 1937 the annual net earnings were

applied to reduce the huge deficit existing at the outset�thereby effecting sub
stantial reductions. No dividends were declared during those years. By changing
the capital structure, defendant corporation gained a capital surplus, and in the
years 1938, 1939 and 1940 the surplus was available for dividends. In those years
defendant declared dividends on the noncumulative preferred, but none on the
common. On March 5, 1941, defendant declared a dividend on the common stock
along with the preferred, to be paid from current net profits. Held, injunction denied.
The dividends on the noncumulative preferred stock are "cumulative" to the extent
of net profits available for the lawful payment of dividends thereon but withheld
and retained in the business; but, if there be no net profits from which a dividend
may be lawfully paid and to which the right of dividends may attach, the deficiency
is not chargeable against the net profits of succeeding years. Lick v. United States
Rubber Co., 39 F. Supp. 675 (D. N. J. 1941).
Plaintiff based his rights upon the following cases: Day v. U. S. Cast Iron Pipe &

Foundry Co., 95 N. J. Eq. 389, 123 Atl. 546 (1924), and Bassett v. U. S. Cast Iron
Pipe & Foundry Co., 75 N. J. Eq. 539, 73 Atl. 514 (1909). He claimed that dividends
could have been declared from the annual net earnings of the years in question, and
that arrearages must be paid in full before the common stockholders could be paid
anything. Those decisions held that holders of noncumulative preferred stock have
rights in any surplus profits accumulated by failure to declare the preferred dividend.
In the Bassett case, supra, for example, the corporation accumulated a fund entitled
"reserve for additional working capital," most of which came from profits withheld
from noncumulative stockholders and retained in the business. The court there stated :

"So far as that fund is made up from monies which would otherwise have been paid
to the preferred stockholders, we concur in the conclusion . . . that it is available
for the purpose of paying the dividend which is the subject matter of this con

troversy." Id. at 541, 73 Atl. at 515.
In the present case the court was not willing to extend the doctrine to a case

where earnings reduced deficit rather than increased surplus. While the Cast Iron
Pipe cases, supra, were not disputed, the doctrine, peculiar to New Jersey, New York
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and Kansas, was recognized as a departure from the general rule. Some federal
courts have followed the New Jersey rule. Barclay v. Wabash Ry. Co., 30 F. (2d)
260, 267 (1929); Collins v. Portland Electric Power Co., 7 F. (2d) 221 (D. C. Ore.
1925); Nickals v. New York, Lake Erie, and Western R. R., 15 Fed. 575, 578
(1886). The Supreme Court, however, has not been willing to share their view,
having reversed both the Barclay and Nickals cases. It is to be noted, however, that
most commentators favor the New Jersey ruling. Hicks, The Rights of Noncumula
tive Preferred Stock�A Doubtful Decision by the U. S. Supreme Court (1931)
5 Temp. L. Q. 538; Frey, The Distribution of Corporate Dividends (1941) 89 U. of
Pa. L. Rev. 735; Lattin, Is Noncumulative Preferred Stock in Fact Preferred? (1930)
25 III. L. Rev. 148; Meek, Accrued Dividends on Cumulative Preferred Stock: The
Legal Doctrine (1941) 55 Harv. L. Rev. 71.
The doctrine of the Cast Iron Pipe Co. cases, based upon the peculiar language

of the New Jersey statute, must be narrowly limited. It applies only where there are

net profits earned and available for dividends and in succeeding years the directors
impinge upon the fund thus accumulated for payment of dividends upon common

stock, or where corporations declare common dividends from current net profits while
retaining in surplus the accrued net profits of preceding years. In the principal
case there were no net profits available for dividends in the years in question, and
the doctrine does not apply. The limits of the New Jersey rule may be further
shown by the dictum in Collins v.- Portland Electric Power Co., supra. There the
court said: "Directors are charged with the management and direction of business
concerns of the company, and are authorized, when necessity and economic con

venience suggest and require, to hold a suitable fund in reserve to meet exigencies, and
may maintain such a reserve out of net surplus in reasonable proportion, in

preference to payment of dividends on capital stock." Such a withholding is lawful,
and in the absence of fraud or bad faith, the discretion of the directors will not be

questioned by the courts. Kelly v. Kelly-Springfield Tire Co., 106 N. J. Eq. 545, 554,
152 Atl. 166 (1930); Hanrahan v. Anderson, 108 Mont. 218, 90 P. (2d) 494 (1939).
The rule applied in the instant case tends in the direction of the Supreme Court's

decision in the case of Wabash Ry. v. Barclay, 280 U. S. 197 (1930). In that case

plaintiff, holding noncumulative stock sued to enjoin common dividends. He
contended that, before dividends could be paid on the common, the noncumulative
stockholders were entitled to dividends from previous years to the extent that such
dividends were earned but not declared. The defense was that the noncumulative
stockholders have no rights to the earnings in question, because they were justifiably
applied by the directors to capital improvements. In holding for the defendant, the
Court did not expressly disaffirm the doctrine of the Cast Iron Pipe cases, but since
in both instances the dividends to the common stockholders were made payable, not
out of a reserve fund, but out of current earnings, there is an element of conflict.

However, being based upon the peculiar New Jersey statute, the Cast Iron Pipe cases

may be distinguished. Stevens, Corporations (1936) 416. The Wabash case and
the instant case are distinguishable, since in the former case the earnings were set

aside for capital improvements, and in the latter there were no surplus profits at all.
Earnings merely reduced the deficit.

Many of the writers favoring the New Jersey rule have directly attacked the decision
of the Supreme Court in the Barclay case. "If the decision is to stand, noncumulative
preferred stock has received a jolt from which it will be difficult, if not impossible,
to recover." Lattin, supra at 149, "After all, the noncumulative shares are pre
ferred as to dividends, and the preference becomes largely illusory, if corporate
earnings may in this fashion be diverted from preferred to common." Frey, supra at
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761. See also Berle and Means, The Modern Corporation and Private Property

(1932) 190-192.
The progressive attempts to modify the strict rules denying the rights of non-

cumulative stockholders have not been welcomed by most courts. However, the
rule laid down by the New Jersey courts ought to have some influence. The purpose
of the doctrine was to protect the noncumulative preferred against fraudulent schemes
of the directors whose interest is usually with the common. There is a need for such
protection, and while many courts expressly or impliedly favor the doctrine, very
few have been willing to extend it to fit a similar, although not identical, set of facts
as in the instant case. The result is an advantage to the common stockholder.
The commentators favoring the progressive New Jersey rule have devised various

systems of relief. One was termed the "Equitable Requirement of Fairness." This

theory, expounded by J. F. Meek, Jr., in his recent article, supra, is that preferred
stock has a right to accrued dividends from any surplus, which cannot be divested,
in favor of the common stock. It does not matter when the earnings came

into being, or from what source. "Given such an earned surplus available for pay
ment of dividends, the New Jersey Courts deem any adjustment plan unfair and

inequitable which makes available to the common stock any part of any objecting
preferred stockholders proportionate share of that surplus." Meek, supra at 110,
111. It has been submitted, as another typical plan, that the rights of non-

cumulative preferred stockholders be protected by the following rules: First,
that holders of noncumulative stock have rights in any surplus profits accumulated by
failure to declare the preferred dividends provided for in the charter when such
dividend or any part thereof has been earned. Secondly, although the accumulated
fund has been used in the corporate business, the amount of such fund which should
have been declared each year to the noncumulative stockholders should be set aside
for their benefit out of surplus net profits of the ensuing years. Berle, Noncumula
tive Preferred Stock (1923) 23 Col L. Rev. 357.

WALTER AXELROD

DECLARATORY JUDGMENT�"Actual Controversy" in Patent Litigation.

The defendant patentee, a manufacturer, informed the customers of the plaintiff,
an importer and vendor of a certain chemical known as "Estradiol," that it alone had
a right to manufacture the chemical. It also had published in a drug trade journal
an advertisement to the effect that it had a patent covering "Estradiol" and that "all
uses of this material, without our consent, ... are a violation of our giths (grants)
under this patent." The plaintiff thereupon brought suit for a judgment to have the
defendant's patent declared invalid and/or not infringed. The District Court dis
missed the complaint for the reasons that (1) since the plaintiff alleged that it was

not infringing defendant's patent, no "actual controversy" existed, and (2) the plaintiff
did not allege that it had been given notice of the claimed infringement. Treemond
Co. v. Schering Corp., 35 F. Supp. 475 (D. N. J. 1940). On appeal, held, (1) once

there was a claim of infringement an "actual controversy" exists, whether the claim
be formally asserted or craftily phrased in a trade journal; and, (2) notice of the
claimed infringement need not be given directly to the claimed infringer before a

declaratory judgment action might be maintained. Treemond Co. v. Schering Corp.,
122 F. (2d) 702 (C. C. A. 3d, 1941).
The Federal Declaratory Judgment Act provides "In cases of actual controversy

. . . the courts of the United States shall have power ... to declare rights and other



214 The Georgetown Law Journal

legal relations of any interested party petitioning for such declaration, whether or not
further relief is or could be prayed, and such declaration shall have the force and
effect of a final judgment or decree and be reviewable as such." 48 Stat. 955, 28
U. S. C. � 400 (1934). Its constitutionality has been sustained in Aetna Life Ins, Co.
v. Haworth, 300 U. S. 227, 241 (1936), so far as it authorizes relief in a case involving
"a real and. substantial controversy admitting of specific relief through a decree of a

conclusive character, as distinguished from an opinion advising what the law would
be upon a hypothetical state of facts."
The Third Circuit Court of Appeals based its decision upon a construction of the

Act "in accordance with its broad and wise purpose," and its particular usefulness
in patent litigation. Before its passage patentees received greater protection from
the law than was warranted by their patent monopoly. Note (1935) 45 Yale L. J. 160.
Competitors desiring to introduce an article somewhat similar to one already patented
met with much difficulty. The patentee could, without bringing suit, publicly claim
an infringement and threaten to sue the manufacturer or anyone who dealt with the
product in issue. Clip Bar Mfg. Co. v. Steel Protected Concrete Co., 209 Fed. 874

(E. D. Pa. 1913). Only when the patentee abused his privileges so flagrantly as

to be guilty of unfair competition, was a measure of relief available to the alleged
infringer. Racine Paper Goods Co. v. Dittgen, 171 Fed. 631 (C. C. A. 7th, 1909).
Prior to the adoption of the Federal Rules of Civil Procedure (Rule 41 (a) now limits

dismissals), the patentee might even bolster his charges by bringing an action for

infringement and publicly advertising the fact to the trade; then, after postponing
trial as long as possible, he could move for dismissal without prejudice, and repeat
the process. United Motors Serv., Inc. v. Tropic Aire, Inc., 57 F. (2d) 479 (C. C. A.
8th, 1932).
The Federal Declaratory Judgment Act was enacted partly to halt this abuse of

a patentee's privilege. Note (1934) 8 U. of Cin. L. Rev. 523. But in order to obtain
relief under the Act it is still necessary to show an "actual controversy." The District
Court was of the opinion that no "actual controversy" existed in the instant case since
the plaintiff alleged it was not infringing the defendant's patent. But, as the Circuit
Court of Appeals held, this is altogether too narrow a view of justiciability. It is a

typical instance of the technical interpretation of the "adversary" conception followed

by some of the district courts. New Discoveries v. Wisconsin Alumni Research
Foundation, 13 F. Supp. 596 (W. D. Wis. 1936). Once there is a claim of infringement
an "actual controversy" exists, whether the claim be formally asserted or craftily
phrased in a trade journal.
Nor is it necessary for the plaintiff to allege that it had directly given notice of

the claimed infringement. Although notice is necessary for justiciability, it makes
no difference how informal the method of notification may be. Boechard, Declara
tory Judgments (2d ed. 1941) 807 (cited in instant case). In the words of the
instant case, "If the. courts were to impose a requirement that direct notice by a

patentee to an alleged infringer was necessary before a declaratory judgment action

might be maintained, the Federal Declaratory Judgment Act would be in effect repealed
so far as patent actions are concerned." 122 F. (2d) at 705.
The statute providing for declaratory judgments meets a real need and should be

liberally construed to accomplish the purposes intended�i.e., to afford a speedy and
inexpensive method of adjudicating legal disputes, and to settle legal rights and remove

uncertainty and insecurity from legal relationships without awaiting a violation of
the rights or a disturbance of the relationships. Aetna Casualty & Surety Co. v.

Quarks, 92 F. (2d) 321 (C. C. A. 4th, 1937). The attainment of these objectives
requires a recognition of the fact that the social equilibrium is disturbed not merely
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by an overt violation of private rights, but by a challenge which places them in
doubt and uncertainty. Borchard, Declaratory Judgments (1934) vii. When the
Act is thus construed, it is possible for a judicial declaration of rights to become an

instrument not merely of curative but also of preventive justice.

JAMES A. MCKENNA, JR.

LABOR LAW�Federal Jurisdiction over Unions in Actions of Tort Involving
Federal Constitutional Rights

Two Ford employees allege that as a result of defendant's wrongful acts and

conspiracy they suffered bodily injury and are now continually threatened with
being deprived of their right to work. Defendant, C.I.O., is a voluntary, unin
corporated association organized under the laws of Pennsylvania. However, the
association maintains Michigan offices in Detroit.
On motion to dismiss, held, the federal court does not lack jurisdiction of this con

troversy involving a Federal question, merely because many of the individual members
of defendant are residents, inhabitants, and citiens of the same state (Michigan) as

plaintiffs. Bartling v. Congress of Industrial Organization, 40 F. Supp. 366 (E. D.
Mich. 1941).
Prior to the decision in United Mine Workers v. Coronado Coal Co., 268 U. S.

29S (1924), the uniform current of authority in this country was to the effect that

apart from statutory authorization, an unincorporated association could neither sue

nor be sued as such in the courts. Baskins v. United Mine Workers, ISO Ark. 398,
234 S. W. 464 (1921); Diamond Black Coal Co. v. United Mine Workers, 188 Ky.
477, 222 S. W. 1079 (1920). By reason of the consistent refusal of labor unions
to incorporate under federal and state incorporation statutes, most labor unions en

joyed a practical immunity from suits to recover for tortious acts growing out of
union activities. Of great importance therefore was the decision in the Coronado case,
supra, Frankfurter, The Coronado Case (1922) 31 New Republic 328; K. Magill and
R. Magill, The Suability of Labor Unions (1922) N. C. L. Rev. 81. The Supreme
Court, speaking through Mr. Justice Taft in that case, settled the problem by holding
that labor unions had become such powerful entities, of such a corporate nature
that public policy demanded that having acquired protection and benefits under the
laws of the United States they should also under certain circumstances be required to

respond to the jurisdiction of federal courts. Sturges, Unincorporated Associations as

Parties to Actions (1924) 33 Yale L. J. 383. Today, by statute in some jurisdictions,
unincorporated trade unions, like defendant in the instant case, may be sued in the as

sociation name. Michigan was one of the leaders in this field of legislation. United Bro.
of Carp. & J'n'rs of America v. McMurtrey, 179 Okla. 575, 66 P. (2d) 1051 (1937);
cf. Unkovick v. N. Y. Cent. R. R. & Lighter C. U., 114 N. J. Eq. 448, 168 Atl. 867
(1933); Mayes v. United Garment Workers of America, 320 Mo. 10, 65 S. W. (2d)
333 (1928); United States Heater Co. v. Iron Moulders Union, 129 Mich. 354, 88
N. W. 889 (1902). Statutory advancement in the field of suability of unincorporated
associations has made it possible to bind the joint property of all the members of such
associations under a court judgment. Mandell v. Moses, 209 App. Div. 531, 205 N. Y.

Supp. 254 (3d Dep't 1924).
The District Court in deciding the question of jurisdiction presented by defendant's

motion to dismiss, reasoned that the Coronado case was on all fours with the matter
at bar. Principal argumentation, in this direction, proceeds upon the fact that nothing
was said in the Coronado opinion directly referring to the citizenship of the union's
individual members as being or not being determinative of the issue of jurisdiction.
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This court, therefore, concludes that the court in the Coronado case could not have
considered the citizenship of the individual members of the union of any force in
deciding the jurisdictional question. Jurisdiction, however, in that case was based upon
alleged violations of the federal anti-trust laws. Because said laws were federal in
their origin and scope they satisfied the jurisdictional requisite of the federal court.
No mention of the question of diversity of citizenship was therefore necessary,
Jaeger, Cases and Statutes on Labor Law (1939) 199.
Courts are met with a different jurisdictional problem when an action of tort

is the only question raised against the unincorporated association. The first case

of this type was Hansel v. Purnell, 1 F. (2d) 266 (C. C. A. 6th, 1924). In Russell
v. Central Labor Union, 1 F. (2d) 412 (E. D. 111. 1924), a tort action, cited by the
defendant, the court held that for purposes of federal jurisdiction the actual citizen
ship of the individual members of an unincorporated association is determinative.
Accord, Ex parte Edelstein, 30 F. (2d) 636 (C. C. A. 2d, 1929); Sutherland v. United
States, 74 F. (2d) 89 (C. C. A. 8th, 1934) ; see, Gaunt v. Lloyds American of San
Antonio, 11 F. Supp. 787 (W. D. Tex. 1935).
The instant case cannot be compared with the above-cited tort actions. Plaintiffs'

allegations raised a federal constitutional question, namely, the right to engage in one

of the common occupations of life. This right protected by the due process clause of
the Fourteenth Amendment necessarily warranted federal jurisdiction. Mr. Justice
McReynolds defined this "liberty" protected by the due process clause as follows,
"Without doubt, it denotes not merely freedom from bodily restraint, but also the

right of the individual to contract, to engage in any of the common occupations of

life, . . . and, generally, to enjoy those privileges long recognized at common law as

essential to the orderly pursuit of happiness by free men." Near v. Minnesota, 283
U. S. 697 (1931). Generally, diversity of citizenship is necessary to sustain a tort
action in the federal courts, but, if the tort is in substance a violation of any of the

prerogatives granted under the constitutional guarantees then the question becomes

substantially one of a federal nature and diversity of citizenship can be discarded as an

entry into the federal courts. 1 Hughes, Federal Practice (1st ed. 1931) � 531.
The court in its opinion discussed the national emergency in relation to this sort of

dispute, and indicated that the only fair means of settlement would be to subrogate
procedural questions to the fundamental constitutional rights.

ARTHUR M. MCDONALD

TRUSTS�Continuance of Charitable Trust where There is a Failure of the Original
Beneficiary

The purpose of a trust was to carry out the intention expressed in the will of the
settlor's brother-in-law, that, "the interest was only to be used in keeping in repair
'Litchfield Hall' on the campus of 'Martha Washington College' for young ladies."
That college passed out of existence and alienated its school property to a co-educa
tional college in the same vicinity. Litchfield Hall, bearing the name of the settlor's
brother-in-law, had been a young ladies dormitory, but under its new owner it was

leased to a hotel corporation for commercial purposes, which included use as a ball
room and convention hall. The settlor, claiming the purpose of the trust no longer
existed, attempted to revoke it and assigned her interest in the fund to the com

plainant, who brought suit to enforce her claim as owner of the fund. Held, "it is well
settled that where a valid and effective voluntary trust has been created, and no power
of revocation has been reserved, it cannot be revoked by the creator without the
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consent of the beneficiaries thereunder." Perm v. Keller, 16 S. E. (2d) 331 (Va. 1941).
The court quoted the general rule from Bottimore v. First & Merchants Nat. Bank

of Richmond, 170 Va. 221, 196 S. E. 593 (1938), a decision written by Mr. Justice
Eggleston, who dissented in the principal case. That case, however, has doubtful

bearing because it deals with a private trust and not one of a charitable nature where
there has been a partial failure of the original beneficiary. The court also cited
Clarke v. Oliver, 91 Va. 421, 22 S. E. 175 (1895), as authority for the statement,
"There is no such thing as a resulting trust with respect to charity, where the donor
has passed out of himself all interest in the fund devoted to a charity, neither he nor

those claiming under him, have any standing in a court of equity as to its disposition
and control." 16 S. E. (2d) at 335.
In using such broad language, the law has been clearly overstated and the con

siderable amount of authority to the contrary has been ignored. There is a resulting
trust for the settlor or his successors where a voluntary charitable trust becomes
impossible or impractical of further administration and cy pres is not applicable.
Easterbrook v. Tillinghast, 5 Gray 17 (Mass. 1855); Bancroft v. Maine State Sana
torium Ass'n, 119 Me. 56, 109 Atl. 585 (1920) ; Bogert, Trusts and Trustees (1935)
� 468; Restatement, Trusts (1935) � 413. The weight of authority appears to be
in accord, regardless of whether the power of revocation was reserved or not.

Although the court did not say as much, indirectly it sought to justify the per
petuation of the trust on the basis of the doctrine of cy pres. The courts in applying
this rule have made a distinction between cases where the settlor had a general
charitable intent and the instances in which he had a narrow or particular intent. They
seem to hold that cy pres is to be applied only where the settlor had an intention of aid
ing charity in general. Note (1939) 49 Yale L. J. 303, 315. The difficulty arises where
the courts attempt to determine which intent the settlor had in mind. On an almost
identical set of facts, courts will reach opposite results. Thus, in a case before the
Supreme Court of the United States which arose on facts remarkably similar to
those of the parent case, where a trust was created "for the sole use and benefit of
the Union Beneficial Society for a burial ground and for no other purpose whatever,"
the Court said, "the trust created by such deed, was not for a general charitable
purpose which would bring it within the application of the cy pres doctrine, and it
would end, at the latest, when the land ceased to be used as a burial ground, and the
society was dissolved." Hopkins v. Grimshaw, 165 U. S. 342 (1897). It appears that
where the trust is restricted in plain and unequivocal terms as to the society to be
benefited, or to the purpose, the courts have notably refused to construe a general
charitable intent and have not applied the cy pres doctrine. Indianapolis Bible In
stitute v. Kiddey, 98 Ind. App. 567, 187 N. E. 846 (1933); McCran v. Kay, 93 N. J.
Eq. 352, 115 Atl. 649 (1921); Allen v. City of Beliefontaine, 47 Ohio App. 359, 191
N. E. 896 (1934); Chevy v. Mott, 1 Myl. & C. 123 (Ch. 1835). A trust to repair and
beautify the building and grounds of a church which ceased to exist was held to fail
and not to be applied to other purposes in Saltsman v. Greene, 243 N. Y. Supp. 576,
136 Misc. 497 (Sup. Ct. 1930). Where a school district, the sole beneficiary under a
trust, was dissolved there was created a resulting trust to the heirs of testatrix.
Brooks v. City of Belfast, 90 Me. 318, 38 Atl. 222 (1897); Raque v. City of Speyer,
Germany, 97 N. J. Eq. 447, 129 Atl. 207 (1925). Title to lands devised for preserva
tion of remains and relics thereon was held to revert on removal of the relics.
President and Fellows of Harvard College v. Jewett, 11 F. (2d) 119 (C. C. A. 6th
1925). A devise was held to lapse where the beneficiary church merged with another
church. Trustees of Presbyterian Church v. Katsianis, 78 Ind. App. 406, 134 N. E.
684 (1922). Contra: State ex rel. Attorney General v. Van Buren School District, 191



218 The Georgetown Law Journal
Ark. 1096, 89 S. W. (2d) 60S (1936); In re Mills Estate, 156 Misc. 473, 282 N. Y.
Supp. 25 (Surr. Ct. 1935).
From an analysis of the cases with respect to the existence of a general or narrow

charitable intent, a lack of harmony is apparent. This leads to the belief that the
courts are reflecting their own opinions as to the worth of each charity. Various
courts, where there is nothing definite to show the settlor desired the gift to revert
to his heirs upon failure, evaluate the relative weights of the social benefits derived
from the charity with the claim of the successors of the settlor. Hartford Nat. Bank
& Trust Co. v. Oak Bluffs First Baptist Church, 116 Conn. 347, 164 Atl. 910 (1933);
Gumke v. Malone, 206 Mass. 49, 91 N. E. 899 (1910). Quaere: whether Litchfield
Hall was, in any sense, being used for such a charitable purpose as would merit the
continuance of the trust because of public gains resulting therefrom? It is indeed
questionable.

E. WILLIAM COOMBS, JR.

TRUSTS�Liability of Trustee for Unauthorized Retention of Non-Legal Securities
Limited

Proceedings instituted to surcharge trustees for losses resulting from their alleged
failure to convert non-legal investments which they had received in 1931 from the
estate to hold in trust. The losses in the appraised values of the various stocks over

a period of seven years ranged from 62 per cent to 96 per cent of the original
inventory values. It appeared that the trustees consistently sought expert advice as

to the wisdom of retaining the investments and employed one of the largest trust
companies for this purpose. The case was first tried before an auditing judge who
found that the trustees had not shown any legal justification for their failure to
convert the securities within the seven year period and surcharged the trustees.
Several months later the lower court sitting en banc, having previously affirmed the
ruling made by the auditing judge, reversed itself. Held, the trustees were not liable
for the loss in value of the securities since their retention of the securities represented,
not a mere lack of attention, but an honest exercise of judgment based on actual
consideration of existing conditions. In re Casani's Estate, 21 A. (2d) 59 (Pa. 1941).
The court stated that the auditing judge had misconstrued its ruling in In Re

Seaman's Estate, 333 Pa. 358, S A. (2d) 208 (1939), by placing undue emphasis on the
word "promptly" in the following excerpt ". . . non-legal securities should be con

verted promptly in the absence of exceptional circumstances." 21 A. (2d) at 64. To
reconcile In re Seaman's Estate, supra, with the decision in the present case, Mr.
Justice Maxey, concurring specially, said, " 'A reading of the record does not give
the impression that he (the trustee) was seriously concerned with the responsibilities
which his office as guardian imposed.' A reading of the record in this case does give
the impression that the trustee was seriously concerned with his fiduciary responsibili
ties." 21 A. (2d) at 65. Mr. Justice Stern, who wrote the majority opinion in
Seaman's Estate, supra, dissented in the principal case, stating "there is 'no rigid
criterion' as to the time in which a fiduciary must convert non-legals, and that 'each
case must depend largely upon its own circumstances,' but that, in the absence
of exceptional circumstances, they should be converted promptly." 21 A. (2d) at 70.
The weight of authority sets forth the rule that a trustee need exercise only such

prudence and diligence in the management of the trust as men of ordinary prudence,
judgment and intelligence employ in their own like affairs, not with a view toward
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speculation but toward permanent disposition of their funds, considering probable
income and probable safety of the capital. Graham Bros. Co. v. Galloway Woman's

College, 190 Ark. 692, 81 S. W. (2d) 837 (193S); Creed v. McAleer, 275 Mass. 353,
175 N. E. 761 (1931), 80 A. L. R. 1117; First Trust Co. of Lincoln v. Exchange Bank,
126 Neb. 856, 254 N. W. 569 (1934) ; Mills v. Bluestein, 250 App. Div. 440, 294 N. Y.
Supp. 186 (2d Dep't 1937) ; Chemical Bank & Trust Co. v. Ott, 248 App. Div. 406,
N. Y. Supp. 228 (1st Dep't 1936); Davis v. Davis Trust Co., 106 W. Va. 228, 145
S. E. 588 (1928). Cf. Welch v. Welch, 290 N. W. 758 (Wis. 1940); Roberts v.

Michigan Trust Co., 273 Mich. 91, 262 N. W. 744 (1935); and the principal case

(objective standard).
The real problem, however, arises where, as in the principal case, the estate which

reaches the trustee from the settlor consists of securities which are not included in the
list of authorized investments. Note (1930) 79 U. of Pa. L. Rev. 77; 3 Bocert,
Trusts (1935) � 686. Restatement, Trusts (1935) � 230.
It is well established that in absence of statute or express provision in the trust

instrument, the trustee has no greater right to retain non-legal investments than his
right to make the investments originally. Clark v. Clark, 167 Ga. 1, 144 S. E. 787

(1928); Cameron Trust Co. v. Leibrandt, 229 Mo. App. 450, 83 S. W. (2d) 234

(1935) ; Babbit v. Fidelity Trust Co., 72 N. J. Eq. 745, 66 Atl. 1076, Anno. 37 A. L. R.
560 (1907). Some states which by statute allow retention of non-legals are: Illinois

(III. Rev. Stat., Cahill, (1925), c. 3, � 144), Connecticut (Conn. Gen. Stat. (1918)
� 4904) and New Jersey (N. J. Comp. Stat. (1910), p. 2271 � 34). Cf. Armistead v.

Trust Co. of Georgia, 180 Ga. 148, 177 S. E. 787 (1935); Fairleigh v. Fidelity Nat.
Bank & Trust Co., 335 Mo. 360, 73 S. W. (2d) 248 (1934).
There are two views as to the duty of the trustee in dealing with unauthorized

securities received from the settlor. A majority of the courts hold that the trustee
has no right to -retain such investments beyond a reasonable period for disposing of
them. In re Starts' Estate, 142 Misc. 54, 253 N. Y. Supp. 834 (Surr. Ct. 1932); In re

Trusteeship of Stone, 138 Ohio St. 293, 34 N. E. (2d) 755 (1941); Clark v. Clark,
supra; Cameron Trust Co. v. Leibrandt, supra. Variations of time limit are found in
the following cases: People by Kerner v. Canton Nat. Bank, 288 111. App. 418, 6 N. E.

(2d) 220 (1937) (reasonable opportunity); Rhode Island Hospital Trust Co. v. Tucker,
52 R. I. 277, 160 Atl. 465 (1932) (not indefinitely); Hull v. Heimrich, 138 Ore. 117, 3
P. (2d) 758 (1931) (earliest convenience); In re Hazeldine, [1918] 1 Ch. 433, 87
L. J. Ch. N.-S. 303 (duration of war and six months). A small minority of the courts
hold that a trustee may retain non-legals if he exercises reasonable care in doing so.

Delaware Trust Co. v. du Pont, 194 Atl. 31 (Dec. Ch. 1937). Appeal of Chaplin, 131
Me. 446, 163 Atl. 774 (1933); Perry, Trusts (7th ed.) � 465. The latter rule has
been considered as failing to express a true distinction between legal and non-legal
securities. See dissent of Mr. Justice Drew in principal case, 21 A. (2d) at 65; Note
(1940) 89 U. of Pa. L. Rev. 227; 1 U. of Chi. L. Rev. 28.

Bogert in The Trustee's Duty With Regard to Conversion of Investments (1933) 1
U. of Chi. L. Rev. 28, sets forth the following two judicial expressions of the

majority rule requiring the sale of non-legals within a reasonable time: (1) a duty
to sell as soon as the trustee can reasonably do so; (2) a duty to sell within a

reasonable time except in extraordinary cases where there is a retention of securities
based on good faith and reasonable prudence. This rule appears to be followed in
Johns v. Herbert, 2 App. D. C 485 (1894). Bogert considers the second rule as a

variation of the first and has termed it "a qualified duty to convert," 3 Bogert, op. cit.
supra at � 686.
No definite criterion can be set down as a reasonable time. What is a reasonable

time in one case may not be reasonable in another. Seaman's Estate, 333 Pa. 358,
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5 A. (2d) 208 (1939). For enumeration of factors to be taken into consideration in
determining what is a reasonable time, see Restatement, Trusts (1935) � 230

(Comment (b)); 2 Scott, Trusts (1st ed. 1939) � 230.2. See also Hughes v.

Empson, 22 Beav. 181, 52 Eng. Rep. R. 1077 (1856); Re Keane, 95 Misc. 25, 160
N. Y. Supp. 200 (Surr. Ct. 1916).
Under the general rule as extended where a trustee has retained non-legals beyond

the "reasonable" period for disposing same, the burden is on him to prove that his
retention of the securities represented "not a mere lack of attention, but honest
exercise of judgment based on actual considerations of existing conditions." Taylor's
Estate, 277 Pa. 518, 528, 121 Atl. 310, 313 (1923). Accord: In re Stulman's Will,
146 Misc. 861, 263 N. Y. Supp 197 (Surr. Ct. 1933) (burden of proof on trustee to

show he was authorized to retain securities by will) ; In re Nola's Estate, 333 Pa.

106, 3 A. (2d) 326 (1939), and the principal case.
In enunciating the rule of the qualified duty to convert, the court has reiterated its

previous position taken in Taylor's Estate, supra. It has relaxed the rule of prompt
conversion which at first glance appeared to have been the rule set forth in Sea
marks Estate, supra. The decision in the present case has given the trustee a wider
latitude in the exercise of his discretion in retaining non-legal investments only in

exceptional cases which heretofore have been considered by most courts as requiring
liquidation within a reasonable time. This position should not be criticized too severely
in view of the recent Government supervision of investments in general and the

relatively higher safety of most types of securities. However, with a view toward

protecting the cestuis, the rule still enables the court to surcharge the trustee if it
finds that he has disregarded his duties.

HENRY J. KARISON



BOOK REVIEWS
A SHORT HISTORICAL INTRODUCTION TO THE LAW OF REAL PROPERTY

�by J- John Lawlerf and Gail Gates Lawler.t Published for the authors by the
Foundation Press, Chicago, Illinois, 1940. Pp. xxii, 204. $2.50.

Never were truer words said than those quoted in the Preface from
Mr. Justice Holmes in N. Y. Trust Co. v. Eisner, 256 U. S. 345: "Let me

speak first of those fields where these can be no progress without history.
I think the law of real property supplies the readiest example. No

lawyer, meditating a code of laws, conceived the system of feudal tenures.

History built up the system and the law that went with it. Never by
the process of logical deduction from the idea of abstract ownership could
we distinguish the incidents of an estate in fee simple from those of an
estate for life, or those of an estate for life from those of an estate for

years. Upon these points 'a page of history is worth a volume of logic'."
And yet within those historic limits the law of real property and

especially the law of future interests is as mathematical a subject as

there is in the law now that the old common law pleading has disappeared.
There has even been a tendency to make it too mathematical, too static,
and without the social ends in mind which make for the life of the law.
Mr. Justice Holmes saw in history not only the path to the understanding
of the law of real property but the path of progress as well.

Many have been the attempts to guide the beginner into the realm
of Real Property. Digby's Introduction to the History of the Law of
Real Property was such an attempt. Joshua William's Real Property
provided a text for the student and an authority for the courts. In the
United States, Kirchwey's Readings in the Law of Real Property and

Bigelow's and Madden's Introduction to the Law of Real Property
differed from the English books in that they were prepared as intro
ductions to casebooks rather than as independent texts. The book under
review is about twice the length of Bigelow and Madden but little more

than one-third the length of Kirchwey. It has a similar purpose to theirs,
that is, to supplement the cases but the purpose is to do this by an inte

grated text rather than by extensive quotations from authors of authority.
A good deal of Bigelow and Madden is text of this kind although inter

spersed with quite lengthy quotations from Blackstone. Bigelow and
Madden quite frankly stopped substantially with the 18th century law.
To go further, they thought, would encroach on the function of the
casebooks. The authors of the book under review have had no such
inhibition. Their history is as up-to-date as they can make it. As

history this is much more satisfactory than to stop with Blackstone.

tAssistant Professor of Law in the University of Pittsburgh School of Law.

tMeraber of the Bar of Pennsylvania.
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Whether theyhave not gone too far in making their book a supplementary
text, however, may be a question.
The book under review disclaims practically any original research in

its preparation. The virtue claimed for it is that it makes recent scholar
ship available and, it is hoped, easily comprehensible, to first year students.
In other words it is a student's text and not a work of authority such
as the work of Williams or Plucknett or Bigelow. It is a secondary source

with the limitations of such a source. Within those limitations, however,
the work has many merits. The authors have made the work of others
their own and have expressed themselves in the language of the day with
much clarity. At times, however, one would doubt their historical back
ground. Thus one gets the impression that uses were the product of
the Ecclesiastical Courts and that Chancery simply took over this juris
diction much as it took over the jurisdiction over decedents' estates. But
the two cases are by no means parallel. In the case of decedents' estates
the jurisdiction of the Ecclesiastical Courts from an early time was

unquestioned but finally failed to function because to a great extent those
courts petered out after the Reformation. Chancery merely took over

a function that was not being effectively exercised. In the case of the
use there was no such recognized jurisdiction in the Ecclesiastical Courts.
True the use was not supposed to affect the freehold of which the common

law courts were so jealous but only the conscience of the feoffee to uses.

But had the Ecclesiastical Courts claimed any jurisdiction on that account
it is believed that the common law courts would have made short work
of it. In the secrecy of the confessional no doubt ecclesiastics compelled
feoffees to uses to keep faith from the first but the work of the con

fessional and that of the Ecclesiastical Courts were two very different

things. And while the Chancellor in medieval times was almost always an

ecclesiastic he was far removed from being an Ecclesiastical judge.
Before uses had made any appearance he was a powerful royal official
and came to be the prime minister of his day. The common law courts

early gained an ascendancy over the Ecclesiastical Courts but the
Chancellor in turn was more powerful than they and so where relief in
the common law courts was inadequate because of the power or contumacy
of the offenders resort was had to the Chancellor. The association of uses
with the Ecclesiastical Courts would therefore seem to be misleading.
The utility of an adequate introduction to the Anglo-American law of

real property can hardly be questioned. The book under review is an

attempt to fulfil that function. It is a conscientious effort and not

without very considerable merit.
PERCY BORDWELL*

"�Professor of Law in the University of Iowa Law School.
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CASES AND MATERIALS ON BUSINESS ASSOCIATIONS: CORPORATIONS.
Volume I�by E. Merrick Dodd, Jr.,f and Ralph J. Baker.t Chicago: The
Foundation Press, 1940. Pp. xi. 1306.

As the title indicates Professors Dodd and Baker present a case book
on Private Corporations. In scope this volume "includes the organization
of corporations; the distribution of corporate powers between the share
holders, the directors, and the officers, and the mode of exercising such

powers; voting trusts and other arrangements for crystallizing corporate
control; the limitations on the scope of the authorized business and the
effect of exceeding such limitations; the fiduciary duties of the manage
ment, the shareholders' remedies for enforcing such duties, and their
means of obtaining information as to the conduct of the enterprise; the
creation of corporate capital by subscriptions, and its maintenance through
limitations on the payment of dividends and on the purchase by the
corporation of its own shares; and the shareholders' rights with respect
to increases of capital."1 Schematically the materials represent ap
proximately seven hundred pages of cases and five hundred and eighty
pages of textual notes, statutes and documents. The editors designed
the volume for a course of some sixty hours, reserving for a second volume
the development of materials on "problems relating to those enterprises
which are peculiar in that they have a complex share or bond structure,
are parts of a holding company system, or have been subjected to organic
changes through amendment of articles, merger, consolidation, or sale
of assets."2
Many problems face those who contemplate using this book. Will

their students take additional courses insuring some comprehension of
stock classification, the amending process, promoters' profits, compara
tive understanding of the various business units (the latter two matters

likewise omitted from this volume)? Will the limited documentation

satisfy their needs? How satisfactorily will their students absorb the
notes which occupy almost half of the book? Will adequate class room

treatment of the notes double the editors' estimate of the class room hours
required? Thoughtful consideration of this volume indicates that it is

designed primarily to fit into the curriculum of the school of the editors.
Likewise the prospective user must answer the first two questions on the
basis of an integrated curriculum. The last two questions on the basis
of an integrated curriculum. The last two questions cut into funda
mental teaching technique with its concommitant of student psychology.
These are individual problems, local in setting.
Having resolved the questions put one can be assured that this volume

tProfessor of Law in the Harvard University Law School.

lPp. iii-iv.
"Pp. iii.
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contains an excellent selection of cases, is well organized, and that some
of the notes in particular are splendid (Evolution of Business Corpora
tions, pp. 1-37; Capital and Surplus, pp. 730-772) Professors Dodd and
Baker are entitled to commendation for their product.3

LAYLIN K. JAMES*

CASES AND OTHER MATERIALS ON SECURITY, (2d Edition)�by John
Hanna.f The Foundation Press 1940. Pp. xxvi, 1116.

The first edition of this work appeared in 1932, and was favorably
reviewed in several legal periodicals.1 The second edition differs from
the first only in that it has been brought up to date. The progress of

legislation, such as the Chandler Act and the Uniform Trusts Receipts
Act, the drafting of the Restatement of Security, the numbers of new

decisions in the field of security and of law review articles, comments
and notes warrant a revision of the materials used in teaching this im

portant subject. The plan of the work is unchanged. Part I contains
the modern innovations. It deals with chattel security, including pledges
in stock broker transactions, collateral loans by banks, financing of
import and wholesale distribution transactions by means of letters of
credit, documents of title and trust receipts, financing of retail installment
sales by means of chattel mortgages and conditional sales, and the

securing of loans to agricultural producers by means of security interests
in live stock and crops. This covers 322 out of the 1095 pages of text.
Part II deals with suretyship in 210 pages. Part III, 565 pages deals
with real estate mortgages.
There is surely a place in the law school curriculum for a course in

the various types of security transactions. The old courses in surety
ship and in real estate mortgages do not cover the currently important
problems of financing of installment buying and of distribution by
manufacturers. Such problems cannot be adequately covered with the

proper degree of emphasis in courses in sales and in personal property.

That some will good-naturedly rib the editors goes without saying. Instance the re

tention of "Business Associations" after twelve years of travail when even the publishers drop
it in their advertising; the disproportionate emphasis on the Securities Act of 1933, pp. 775
ff. ; the retention of the Delaware secretary's oath (p. 62) when this requirement has been

out of the statute since 1931.

?Professor of Law in the University of Michigan Law School.

tProfessor of Law, Columbia University School of Law.
*A. M. Kidd, Book Review (1933) 21 Calif. L. Rev. 641; Victor Levine, Book Review

(1933) 33 Col. L. Rev. 797; Thomas C. Billig, Book Review (1933) 46 Harv. L. Rev. 1351;
Joseph A. Grade, Book Review (1933) 28 III. L. Rev. 306; Philip M. Payne, Book Review

(1933) 82 U. of Pa. L. Rev. 85.
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However, it is not easy to determine the scope of the course. For instance,
how far should it go into the problems of preferences and fraudulent

conveyances which may equally belong to bankruptcy or creditor's rights?
Should it include problems of corporate mortgages to a trustee for bond
holders, and the results of a corporation pledging its mortgage bonds?
A more difficult problem than that of scope and content is that of

what statutes, decisions and forms to present to the student. There is a

considerable diversity among the states in the forms of chattel and real
estate security and the methods of realization by the creditor and pro
tection of the equities of the debtor. The editor has included materials

particularly valuable for the student expecting to practice in New York
or in jurisdictions whose security institutions are similar to those of
that state. As to stockbroker, banking, and importing transactions, no

doubt New York law and practices are highly authoritative and pre
valent. As to the personal surety, chattel and real estate transactions
which involve the ordinary citizen south and west of the Hudson, there
is less reason to be concerned with the ways of Wall Street.
This reviewer, looking at the book from a narrowly "functional" view

point, that of the task of training candidates for the Pennsylvania Bar,
notes some gaps in Professor Hanna's collection of materials. They are

mentioned, not so much by way of criticism as in the hope that he or

someone else will sometime produce a book which will relieve the

Pennsylvania 'instructor of the burden of supplementing it with local

forms, statutes and decisions.
The editor at page 4 mentions the fact that there exist priority problems

as between various possessory lienors and the holders of security interests
in chattels, but does not provide any illustrative cases. At page 171,
after a case on delivery of chattels to a pledgee on the eve of bankruptcy,
pursuant to a contract to pledge, it is stated that the rule is changed by
Sec. 60 of the Chandler Act, without stating what the change is. In the
note on page 284 reference is made to chattel mortgages and conditional
sales as installment selling devices, without any indication that neither
device is used in Pennsylvania to any considerable extent. The bailment-
lease is almost exclusively employed. It requires no recording to be
effective as to purchasers and creditors, and the rights of the parties are

not regulated by any statute. The great national finance companies have

developed special forms for use in this state. The institution is recognized
by Congress, as the recent Soldiers' and Sailors' Relief Act of 1940,
refers to "lease or bailment with a view to purchase."2 A relatively short
amount of space, pp. 261-287, is devoted to security in retail distribution,
though this is probably the most common security transaction, the way
John Public acquires his automobile, radio and refrigerator.

'54 Stat. 440, SO U. S. C. � S30 (Supp. 1939).
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In suretyship, compressed into 210 pages, more attention is given to the
compensated surety than is usual. The chapter on Surety's Obligations
to Third Party Beneficiaries, such as material men in a bonded construc
tion project, is, in the reviewer's opinion, better placed here than in a

first year course in contracts. The editor ignores the continually re

curring problem of the Pennsylvania courts, the attempts of married
women to evade their disability to enter into accommodation contracts.8
Assumption of mortgages, which has suretyship aspects, is with the

mortgage materials. On page 781 the editor in a note gives the impression
that a grant by the mortgagor subject to a mortgage, as distinguished
from a grant with an assumption, creates no personal liabilities. In

Pennsylvania the phrase "under and subject to" imports an under

taking of indemnity by the grantee.4 Foreclosure in Pennsylvania is not

a proceeding in equity. Ordinarily the obligation secured by mortgage
contains a power to confess judgment, which is followed by a sheriff's

sale, passing a title free of encumbrances intervening since the recording
of the mortgage, and without any right of redemption.
Perhaps these observations are irrelevant as well as provincial. It

may be impossible to provide a wholly adequate casebook of reasonable
size for use in all of the American Law Schools in which it is desired to

offer a course in security. The solution probably is that the instructor
in the local school should provide his students with a state supplement,
as is done in many schools with many other courses.

Despite the gaps indicated, the book is full of worthwhile material.
The editor's notes are not merely summaries of authorities, but he has
made some very sound and pertinent comments on the business situation
and the effect thereon of various rules of law. Professor Hanna's knowl
edge of the subject is such that it is to be hoped that the American Law

Institute may be able to allow him to complete the projected Security
Restatement with chapters on mortgages and financing of installment
sales. As case book editor and as reporter of restatements, he has

demonstrated his mastery of his subjects.
JUDSON A. CRANE*

SP. F. Cooney, Married Women As Sureties in Pennsylvania, (1939) 6 U. of Pitt. L.

Rev. 29.

'May's Estate, 218 Pa. 64, 67 Atl. 620 (1907) ; Richard W. Ledwith, The Personal Liability
of the Grantee of Mortgaged Property, 17 Pa. Bar Ass'n Q. 117.

?Professor of Law, University of Pittsburgh School of Law.
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