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THE RIGHT OF RESIDENT ALIEN ENEMIES TO SUE
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"If we care about democracy, we must care about it as a reality for others as

well as for ourselves; yes, for aliens, for Germans, for Italians, for Japanese, for
those who are with us as well as those who are against us : For the Bill of Rights
protects not only American citizens but all human beings who live on our Ameri
can soil, under our American flag."

�Attorney General Francis Biddle, December 28, 1941.

'T'HE policy of tolerance toward loyal and law-abiding aliens resident
within our borders, announced by Attorney General Biddle,1 is being

jeopardized by apparent confusion in the minds of some members of
the bench and bar concerning the right of resident alien enemies2 to

institute and prosecute actions at law or in equity in our courts. The
confusion is due to a misconstruction of certain proclamations and

regulations thereunder governing the conduct and property of resident
alien enemies, and to a misapplication of the per curiam opinion of the

Supreme Court of the United States in Ex parte Colonna,3 rendered

January 5, 1942.

*A.B., (1931) St. Ambrose College; LL.B., (1934) Georgetown Law School; Member
of the Bars of the State of Illinois and of the District of Columbia; Head Attorney, Alien
Property Division, Department of Justice.
**B.S., (1937) Saint Mary's College, California; LL.B., (1941) Georgetown Law

School; Member of the Bar of the District of Columbia; Member of the Board of Editors,
Georgetown Law Journal (1940-1941) ; Attorney, Alien Property Division, Department of

Justice.
The opinions hereinafter stated should not be construed as necessarily expressing the

views of the Department of Justice.
1UI request that you use your influence with state and local authorities ... to prevent

molestation of all peaceful and law-abiding aliens."�Att'y Gen. Biddle to Governors'

Conference, Dep't of Justice Press Release, Dec. 9, 1941.

"The vast majority of our non-citizen population may rest assured that neither the

Department of Justice nor any other agency of the Government will interfere with
them so long as they conduct themselves in accordance with law.'' Att'y Gen. Biddle, Dep't
of Justice Press Release, Dec. 14, 1941. See also Att'y Gen. Biddle, Identification of Alien
Enemies, Radio Address, Feb. 1, 1942.

The phrase "resident alien enemy" will be used throughout this article to designate a

native, citizen or subject of any nation with which the United States is at war and who is
resident within the United States. This designation should not be confused with the term

"enemy" which, as appears below at note 25, in general refers to any individual resident or

doing business within the territory of a nation with which the United States is at war.

"10 U. S. L. Week 4131 (U. S. Jan. 5, 1942).
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The challenge of this right in time of war requires careful and dispas
sionate deliberation. Closing our courts to a resident alien enemy far
exceeds its immediate legal effect. Every such action breaks faith with
a loyal non-American who came to the United States as a haven of civil

liberty and fair play. It has an international aspect in that it may result
in retaliatory measures against American citizens still resident in enemy
countries.4 Such action is on a plane with discriminations against them
in private employment, a practice which has been stigmatized as "a com

plete disavowal of our American institutions, our freedoms, and the prin
ciples upon which our democracy was founded."5
Summarily stated, the law is this: While enemy subjects residing in

enemy territory are under a disability to maintain actions in our courts,
resident alien enemies are not, in the absence of explicit legislative provi
sion to the contrary. Today the only legislative restriction on the right to
sue affects those persons defined as "enemies" within the meaning of
the Trading with the Enemy Act.

THE common law

As the common law emerged from the Middle Ages, the rights enjoyed
even by alien friends6 were few. Lord Coke tells us that they could ac

quire and maintain actions for personal property "as well as an English
man,"7 but were disabled from acquiring or maintaining actions for

realty.8 Even these limited rights were not enjoyed by alien enemies

"'On the eve of the outbreak of the present war [World War I] the German Ambassador
in London addressed a communication to our Foreign Office to this effect: 'In view of the
rule of English law the German Government will suspend the enforcement of any British
demands against Germans unless the Imperial Government receives within twenty-four
hours an undertaking as to the continued enforceability of German demands against
Englishmen.' " Lord Reading, C. J. in Porter v. Freudenberg, [191S] 1 K. B. 857, 879; Art.
IS, ff 8 of the French Decree of September 1, 1939, Journal Ofitciel, 11,091.
BAtt'y Gen. Biddle, Dep't of Justice Press Release, Dec. 28, 1941. "There is no reason

in the world why loyal persons, either aliens or Americans of foreign birth, should not be

employed by American industry; and there is no possible justification for discharging such

employes. The Federal Government condemns such discrimination and urges all employers
not to adopt such a policy.'' Ibid.
The phrase "alien friend" was defined by Judge Cardozo in Techt v. Hughes, 229 N. Y.

222, 229, 128 N. E. 18S, 186 (1920), cert, denied, 254 U. S. 643 (1920), in these words: "In

the primary meaning of the words, an alien friend is the subject of a foreign state at peace
with the United States. [Citations]"
'Calvin's Case, 4 Co. 1, 33 (Ex. 1608) ; Co. Litt. *129 b; 1 Ba. Abr. (5th ed.) 210, 211.
aIbid. The reason assigned by Coke was that if alien friends were allowed to acquire

and sue for real estate ". . . strangers might fortify themselves in the heart of the realm,
and be ready to set fire on the commonwealth, as was excellently shadowed by the Trojan
horse in Virgil's Second Book of his /Eneid, where a very few men in the heart of the city
did more mischief in a few hours, than a thousand men without the walls in ten years."
Calvin's Case, 4 Co. 1, 36 (Ex. 1608).



1942] Alien Enemies to Sue 423

who, it is stated, were "utterly disabled to maintain any action, or get
anything within this realm,"9 for in the Middle Ages, when one sovereign
engaged in war on another, the subjects of the former were at once at
war with the subjects of the latter and it was the duty of every bellig
erent subject to plunder and kill his enemy wherever found.10 With the

progress of commerce and the development of international relations came

the birth of the modern rule presented in its infancy by the decision in
Wells v. Williams,11 rendered in 1697. Here the court, recognizing that
"the necessity of trade has mollified the too rigorous rules of the old law
in their restraint and discouragement of aliens," decided that an alien
enemy residing in England per licentiam et sub protectione domini regis
(by the King's license and under his protection) could sue in the courts

of England.
In 1813 this principle was transplanted to American soil by Chancellor

Kent12 in Clarke v. Morey13 and the rule was laid down that to maintain
actions an express license from the President was unnecessary since "A
lawful residence implies protection, and a capacity to sue and be sued."14
Such protection continues "until the executive shall think proper to order
the plaintiff out of the United States."15 All American authority is rooted
in this case. It is now the settled rule that the very imposition of restric
tions16 on the lives, conduct and property of resident alien enemies con

stitutes an implied license17 from the Government that such persons may
maintain actions at law or in equity in our courts unless this right is ex

pressly withheld under legislative authority.18 This appears to be the

"Id. at 33.

10Scrutton, The War and The Law (1918) 34 L. Q. Rev. 116, 120; Techt v. Hughes, 229

N. Y. 222, 230, 128 N. E. 185, 187 (1920), cert, denied, 254 U. S. 643 (1920).
nl Ld. Raym. 282, 91 Eng. Rep. R. 1086 (1697). See 1 Bl. Comm. *372, 373.
"At that time, Chief Justice.
1S10 Johns. 69 (N. Y. 1813).
uId. at 72.
"Ibid.
"See note 63 infra.
"Schaffenius v. Goldberg, [1916] 1 K. B. 284 (where it was held that the registration of

an interned alien enemy ''operated as a license" to sue and that "notwithstanding the inter
ment" the right to prosecute actions remained in force) ; Princess Thurn v. Moffitt, [1915]
1 Ch. 58 (held that by virtue of plaintiff's registration she possessed an implied license to

sue); Sparenburg v. Bannatyne, 1 Bos. & P. 163 (1797) (holding that "A prisoner of war
is, to certain purposes, under the king's protection, and there are many cases where he can

maintain an action.") ; Maria v. Hall, 1 Taunt. *33 (C. P. 1807) (same holding on similar

facts) ; cf. Otteridge v. Thompson, 18 Fed. Cas. 910, No. 10,618 (C. C. D. D. C. 1814) (where
the court instructed the jury it might presume that plaintiff was residing under permission
and license of the Government, though he admittedly had failed to report himself as required
in the Presidential Proclamation.)
United States: Birge-Forbes v. Heye, 251 U. S. 317 (1920) ; The Oropa, 255 Fed. 132

(S. D. Ala. 1919); Speidel v. N. Barstow Co., 243 Fed. 621 (D. R. I. 1917); Plettenburg,
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rule in foreign lands.19

Holthaus & Co. v. I. J. Kalmon, 241 Fed. 603 (S. D. Ga. 1917) ; Crawford v. The William

Penn, 6 Fed. Cas. 778, No. 3,372 (C. C. D. N. J. 1815) ; Society for the Propagation of the

Gospel v. Wheeler, 22 Fed. Cas. 753, No. 13,156 (C. C. D. N. H. 1814) ; Otteridge v.

Thompson, 18 Fed. Cas. 910, No. 10,618 (C. C. D. D. C. 1814).
Alabama: See Lutz v. Van Heynigen Brokerage Co., 202 Ala. 234, 80 So. 72 (1918).
Arizona: Superior & Pittsburgh Copper Co. v. Davidovich, 19 Ariz. 402, 171 Pac. 127

(1918).
California: Cf. In re Henrich's Estate, 180 Cal. 175, 179 Pac. 883 (1919); Taylor v.

Albion Lumber Co., 176 Cal. 347, 168 Pac. 348 (1917).
Illinois:. Kristel v. Michigan Central R. R., 213 111. App. 518 (1919); Seymour v.

Bailey, 66 111. 288 (1872).
Iowa: Breuer v. Beery, 194 Iowa 243, 189 N. W. 717 (1922) ; Weiditschka v. Supreme

Tent, 188 Iowa 183, 170 N. W. 300 (1919).
Kansas: Wolf v. Cudahy Packing Co., 105 Kan. 317, 182 Pac. 395 (1919).
Kentucky: Cf. Rau v. Rowe, 184 Ky. 841, 213 S. W. 226 (1919).
Louisiana: Cf. Held v. Goldsmith, 153 La. 605, 96 So. 272 (1923).
Maryland: Hepburn's Case, 3 Bland 95 (1830).
Massachusetts: Hutchinson v. Brock, 11 Mass. 118 (1814) ; Parkinson v. Wentworth,

11 Mass. -26 (1814).
Michigan: Mittelstadt v. Kelly, 202 Mich. 524, 168 N. W. 501 (1918).
Mississippi: Fronkling v. Berry, 125 Miss. 763, 88 So. 331 (1921).
Nebraska: Cf. In re Theide's Estate, 102 Neb. 747, 169 N. W. 435 (1918).
New Jersey: Heiler v. Goodman's Motor Exp. Van & Storage Co., 92 N. J. L. 415, 105

Atl. 233 (1918) ; Posselt v. D'Espard, 87 N. J. Eq. 571, 100 Atl. 893 (1917).
New York: Kaufman v. Eisenberg,, N. Y. L. J., Jan 21, 1942 (Sup. Ct. N. Y. Co. Jan.

19, 1942) ; Guinness v. Phoenix Assurance Co., Ltd., 196 App. Div. 495, 188 N. Y. Supp. 137

(1921); Waldes v. Bosch, 109 Misc. 306, 179 N. Y. Supp. 173 (1919); Arndt-Ober v.

Metropolitan Opera Co., 102 Misc. 320, 169 N. Y. Supp. 304 (1918), aff'd, 182 App. Div.
513, 169 N. Y. Supp. 944 (1918) ; Siemund v. Schmitz, 168 N. Y. Supp. 935 (Mun. Ct. N. Y.

1918); Fritz Schultz Jr. Co. v. Raimes & Co., 99 Misc. 626, 164 N. Y. Supp. 454 (1917);
Clarke v. Morey, 10 Johns. 69 (1813) ; See Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185

(1920), cert, denied, 254 U. S. 643 (1920).
North Carolina: Krachanake v. Acme Mfg. Co., 175 N. C. 435, 95 S. E. 851 (1918).
Ohio: See Hirlinger v. Zander, 11 Ohio App. 207 (1919).
Pennsylvania: Russell v. Skipwith, 6 Binn. 241 (1814).
Texas: Cf. Ozbolt v. Lumberman's Indemnity Exchange, 204 S. W. 252 (1918).
Virginia: Bagwell v. Babe, 1 Rand. 272 (1828).
Washington: State ex rel. Constanti v. Darwin, 102 Wash. 402, 173 Pac. 29 (1918).
West Virginia: Barna v. Gleason Coal & Coke Co., 83 W. Va. 197, 98 S. E. 158 (1919).
"England: In re Fischer [1940] 2 All Eng. R. 252; Schaffenius v. Goldberg, [1916]

1 K. B. 284; Princess Thurn v. Moffitt, [1915] 1 Ch. 58; Porter v. Fruedenberg, [1915]
1 K. B. 857; Re Mary, Duchess of Sutherland v. Buona, [1915] 31 T. L. R. 394; Maria v.

Hall, 1 Taunt. *33 (C. P. 1807) ; McConnell v. Hector, 3 Bos. & P. 113 (1803) ; Daubigny
v. Davallon, 2 Anstr. 467, 145 Eng. Rep. R. 937 (1793) ; Wells v. Williams, 1 Ld. Raym. 282,
91 Eng. Rep. R. 1086 (1697).
Canada: Sap v. Picard, 20 Quebec Pr. Rep. 178, (1918) ; Kristo v. Hollinger Consol.

Gold Mine, 41 Ont. L. Rep. 41 (1917) ; Fabry v. Finlay, 50 C S. 14, 32 D. L. R. 673

(1916); Ragusz v. Les Commissaires du Havre de Montreal, 26 B. R. 87 (1916); White

v. T. Eaton Co., 36 Ont. L. Rep. 447, 30 D. L. R. 459 (1916) ; Viola v. Mackenzie M.
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Very persuasive are the reasons for allowing resident alien enemies to
sue in the absence of legislative restrictions to the contrary. The only
plausible basis for the disability to sue is "that the fruits of the action may
not be remitted to a hostile country and so furnish resources to the
enemy."20 The- danger of this happening today is rather remote, for as

was reasoned by a Canadian court in Viola v. Mackenzie:21
"If they injure us, if they wish to aid the enemy state, financially or otherwise,

our laws offer all needed protection against them. If they do not injure us, they
should have the benefit of our law, the same as others."22

& Co., 24 B. R. 31, 24 D. L. R. 208 (1915) ; Oskey v. Kingston, 32 Ont. L. Rep. 190, 20
D. L. R. 959 (1914) ; Bassi v. Sullivan, 32 Ont. L. Rep. 14, 18 D. L. R. 452 (1914).
France: In 1704 the Parliament of Douai decided that "During the war an enemy subject

cannot bring a suit against a subject of the Kingdom of France since, upon the declaration
of war, all connections with 'the enemies of the empire are interrupted." Valery, Journal
du Droit International (1915) 1009. Articles 14 and 15 of the Code Civil (1803),
however, provided that an alien had the right to appear in the courts of France and sue

in the same manner as a Frenchman. This rule was applicable even in time of war. Andinat,
Restriction aux Droits Patrimoniaux des sujets Ennemis dans la Guerre 1914 (1920) 27
Rev. Gen. de Droit Int. Publ. 321, 323.
With reference to the French Trading with the Enemy Act of September 27, 1914, Andinat

states "All war restrictions imposed on enemies, as well as the interruption of communica
tion and correspondence, and the difficulties for enemies residing outside of France to

appear in French courts, do not change the fact that the courts are always open to them."
Id. at 325. This was the majority opinion of the French Courts. Journal du Droit
International (1915) 1009.

Art. 15, H 8 of a French decree dated September 1, 1939 provides that, subject to the
condition of reciprocity, there is no prohibition upon any enemy plaintiff, residing in France
or its colonies, to maintain an action. Journal Officiel, 11,091.
Germany: While the German Trading with the Enemy Act of 1940 prohibits all dis

positions (Verfuegung) of property belonging to enemy subjects wherever resident, no

limitation whatsoever is placed upon suits by enemies. Judgments so obtained, however,
cannot be enforced or executed without license, (1940) I Reichsgesetzblatt 191. The
present German rule is, therefore, consistent with German precedent. Porter v. Freudenberg,
[1915] 1 K. B. 857.
Ireland: Volk v. Rotunda Hospital. [1914] 2 Ir. R. 543, 48 Ir. L. T. 213.
Italy: Permits suits by resident alien enemies. 2 Oppenheim, International Law (5th

ed. 1935) 263.
The writers are indebted to Heinrich Kronstein, L.L.B., (1939) Columbia Law School;

S.J.D., (1940) Georgetown Law School, for the sources used in the preparation of the
French, German and Italian law presented in this footnote.
^Kershaw v. Kelsey, 100 Mass. 561, 564 (1868) ; Birge-Forbes Co. v: Heye, 251 U. S. 317

(1920) ; Hanger v. Abbott, 6 Wall. 532, 536 (U. S. 1867) ("we preclude him [enemy] during
war from suing to recover his due, for we are hot to send treasure abroad for the direct supply
of our enemies in their' attempt to destroy us, . . .") ; Plettenburg, Holthaus & Co. v.

Kalmon & Co., 241 Fed. 605, 606 (S. D. Ga., 1917) ; Weiditschka v. Supreme Tent, 188 Iowa
183, 170 N. W. 302 (1919); Kristel v. Michigan Central R. R., 213 111. App. 518

(1919); Brown v. J. P. Morgan & Co., 31 N. Y. S. (2d) 815, 817 (1941); Porter v.

Freudenberg, [1915] 1 K. B. 857; McConnell v. Hector, 3 Bos. & P. 113 (1803).
a24 D. L. R. 208 (Que. K. B. 1915).
aId. at 213.
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In view of the prohibitions under Section 3 of the Trading with the

Enemy Act,23 against "trading"24 with or on behalf of an "enemy";25 in
view of the comprehensive "freezing controls" over the accounts and
transactions of resident alien enemies;26 in view of the extensive powers
vested in the President by "An Act respecting Alien Enemies,"27 herein
after referred to as the Alien Enemy Act, to apprehend, restrain, secure,
remove and otherwise regulate the conduct of resident alien enemies; in
view of the power, discussed below, of the President by proclamation to
include within the term "enemy", for purposes of the Trading with the

Enemy Act, resident alien enemies and thus to sequester their property28�
in view of all these vast governmental powers over the lives, conduct and
property of resident alien enemies, it is improbable that reduction of resi
dent alien enemy claims to judgment would, in the words of Mr. Justice
Holmes, "give aid and comfort to the other side."29 Especially is this true

where the court retains control over the proceeds recovered and over the

plaintiff,30 or where merely equitable relief is prayed for.31

ra40 Stat. 411, 413 (1917), SO U. S. C. App. � 3 (1940).
2iIn general "trading" as used in the Trading with the Enemy Act, is deemed to mean "any

form of business or commercial communication or intercourse with." 40 Stat. 411 (1917),
SO U. S. C. App. � 2 (1940).
25The term "enemy" as used in the Trading with the Enemy Act, is deemed to mean:

"(a) Any individual, partnership, or other body of individuals, of any nationality, resident
within the territory (including that occupied by the miltary and naval forces) of any nation
with which the United States is at war, or resident outside the United States and doing
business within such territory, and any corporation incorporated within such territory of any
nation with which the United States is at war or incorporated within any country other than
the United States and doing business within such territory, (b) The government of any
nation with which the United States is at war, or any political or municipal subdivision

thereof, or any officer, official, agent, or agency thereof, (c) Such other individuals or body
or class of individuals, as may be natives, citizens, or subjects of any nation with which the

United States is at war, other than citizens of the United States, wherever resident or

wherever doing business, as the President, if he shall find the safety of the United States or

the successful prosecution of the war shall so require, may, by proclamation, include within
the term 'enemy'."
^Executive Order No. 8389 of April 10, 1940, S Fed. Reg. 1400 (1940) ; Executive Order

No. 878S of June 14, 1941, 6 Fed. Reg. 2897 (1941).
"Rev. Stat. � 4067 (1875), SO U. S. C. � 21 (1940).
"40 Stat. 411, 416 (1917), SO U. S. C. App. �� 2 (c), 7 (c) (1940). "First War Powers

Act. 1941," Pub. L. No. 354, 77th Cong., 1st Sess. (Dec. 18, 1941).
""Birge-Forbes v. Heye, 251 U. S. 317, 323 (1920).
""On February 3, 1942, Mr. Justice Walter of the Supreme Court of New York in

Propper v. Buck, 107 N. Y. L. J. 533 (Feb. 4, 1942), denied a motion to stay an action

brought by a receiver on behalf of a non-resident enemy. The court took cognizance of the

fact that the action was on behalf of an "enemy" as defined in Section 2 of the Trading with

the Enemy Act, but nevertheless refused to stay because: "as the plaintiff here is a receiver

acting under appointment of this court and accountable to it, and can make no distribution
of any recovery except upon the court's order, I conclude that there is here no such

suspension of right to prosecute as gives a legal right to a stay." Birge-Forbes v. Heye, 251
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Let us ascertain from a consideration of these legislative restrictions
whether the firmly rooted principle of common law that resident alien
enemies can maintain actions in our courts has been withdrawn.

THE LEGISLATIVE RESTRICTIONS

1. The Trading with the Enemy Act.

Section 7(b) of the Trading with the Enemy Act contains the follow
ing provision:

"Nothing in this Act shall be deemed to authorize the prosecution of any suit
or action at law or in equity in any court within the United States by an enemy
or ally of enemy prior to the end of the war, except as provided in section ten
hereof: . . ,"32

As has been pointed out above,33 the term "enemy" as used in this pro
vision means, in general, any person, of any nationality, resident within
the territory of, or the territory occupied by, any nation with which the
United States is at war.
Our Trading with the Enemy Act was patterned after the British

Act34 of the same name. The basic policy of the latter was to prohibit,
except by license, all communication and commercial relations between
British subjects and "enemies" as the most effective means of preventing
aid and comfort to the enemy.35 This policy was adopted by the Con

gress in enacting the Trading with the Enemy Act.36 It underlies the

U. S. 317 (1920) ; Weiditschka v. Supreme Tent, 188 Iowa 183, 170 N. W. 302 (1919) ; Roth-
barth v. Herzfield, 179 App. Div. 865, 167 N. Y. Supp. (1919) ; Krachanake v. Acme Mfg.
Co., 175 N. C. 435, 95 S. E. 851 (1918) ; In re Fischer, [1940] 2 All Eng. R. 252.
^Posselt v. D'Espard, 87 N. J. Eq. 571, 100 Atl. 893 (1917). In this case a resident alien

enemy sought an injunction on the ground that defendants had deliberately set about to

wreck a New Jersey corporation in which complainant held stock. When defendant moved
to stay the proceedings because of plaintiff's nationality, the court denied the motion

pointing out in addition that "no money decree is prayed for." But contrast this with
Anastasio v. Anastasio, Civ. Action No. 12,090, D. D. C, Jan. 28, 1942, discussed below.
^40 Stat. 411, 416 (1917), 50 U. S. C. App. � 7 (1940). Section 10 relates to patent,

trademark and copyright suits. The above quoted paragraph contains the further

provisos: "Provided, however, That an enemy or ally of enemy licensed to do business under
this Act may prosecute and maintain any such suit or action so far as the same arises solely
out of the business transacted within the United States under such license and so long as

such license remains in full force and effect: And provided further, That an enemy or ally
of enemy may defend by counsel any suit in equity or action at law which may be brought
against him."
'"See note 25 supra.
*4 & 5 Geo. V, c. 87 (1914) ; 5 & 6 Geo. V, c. 12 (1914) ; 5 & 6 Geo. V, c. 79 (1915).
^Stevenson v. Aktiengesellschaft fur Cantonnagen Industrie, [1917] 1 K. B. 842; In re

Krupp Aktiengesellschaft, [1917] 2 Ch. 188; Rex v. Vine Street Police Station, [1916]
1 K. B. 268; The Clan Grant, [1915] 31 T. L. R. 321; Robson v. Premier Oil & Pipe Line,
Ltd., [1915] 2 Ch. 124; Maxwell v. Gruenhut, [1914] 31 T. L. R. 79. 142 The Law Times

2, 3 (1916) contains an analysis of the power of the British Custodian of Enemy Property.
^Arndt-Ober v. Metropolitan Opera Co., 102 Misc. 320, 169 N. Y. Supp. 304 (1918) ;
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reason for including within that Act a provision recognizing the disability
of enemies to sue in our courts. As stated by Sir W. Scott in the cele
brated case of The Hoop: 37

"Bynkershoek expresses himself with great force upon this argument in his
first book, chapter 7, where he lays down that the legality of commerce and the
mutual use of courts of justice are inseparable, "38

As early as 1609, Lord Coke in Calvin's case had pointed out that under

English law at that time aliens were allowed to maintain suits for per
sonal property:

"For if they should be disabled to acquire and maintain these things, it were

in effect to deny unto them trade and traffick, which is the life of every island."39

In other words, the disability of enemies to sue in time of war is the
direct result of, and is in direct proportion to, their disability to trade.
The legislative history of the Act shows that the common law was in

tended to prevail "in all matters not within the scope of its enactment."40
Section 7(b) thereof, it will be observed, does not expressly prohibit the
prosecution of a suit by an "enemy". Negative in form, the Section is

simply declarative of the common law. As was stated by the Supreme
Court of the United States this term in Ex parte Colonna:41

"This provision was inserted in the act in light of the principle recognized by
Congress and by this Court that war suspends the right of enemy plaintiffs to

prosecute actions in our courts (citations)."43

The very absence of restrictions in the Act on the right of resident alien
enemies to sue, therefore evidences the intent that the common law rule

Bulletin of Information, Alien Property Custodian (1918), at 5; 55 Cong. Rec. 48S9 (1917).
"Never were the industrial, commercial, and financial resources of belligerent nations so

vital to the success of the war as now. It is not extravagant to affirm that the effective

organization of these resources are more likely to determine the result of the present
conflict than armies and navies. Therefore, everything reasonably possible should be done

to prevent our enemy from reaping the advantages of commercial transactions with the

people of the United States." Committee on Interstate and Foreign Commerce, House

Report on H. R. 4960 (1917) 2.

OT1 Roscoe 105 (1799).
*>Id. at 107.
"4- Co. 1, 33 (1609).
"Kaufman v. Eisenberg and City of New York, N. Y. L. J. (Jan. 21. 1942) ; 12 Am. J. Int.

L. 676 (1918); Heiler v. Goodman's Motor Co., 92 N. J. L. 415, 105 Atl.. 233 (1918).
"The Trading with the Enemy Act was drafted in light of the common law as announced

by the greatest authorities in this country and in England." Judge Shearn in Arndt-Ober
v. Metropolitan Opera Co., 102 Misc. 320, 169 N. Y. Supp. 304 (1918)
"10 U. S. L. Week 4131 (U. S. Jan. 5, 1942).
aIbid. (Italics supplied). That a state of war suspends the right of a nonresident alien

enemy to sue is a principle of the law of nations "and is not dependent upon statute,"
notwithstanding the Trading with the Enemy Act. Rotar v. Industrial Commission of Ohio,
40 Ohio App. 168, 178 N. E. 209 (1931).
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stand. This was the conclusion of an eminent authority on the Trading
with the Enemy Act who stated that the purpose of the Act was "to leave
in force the common law provisions regarding . . . rights as parties to

actions, except in so far as the Act mitigates the rigor of common law."42"
After the passage of the Act, many cases came before the courts which

construed the effect of Section 7(b) upon the right of resident alien ene

mies to sue. One of the earliest of these was Krachanake v. Acme Manu
facturing Company.43 In an opinion which stands as a beacon penetrating
the fog created by hasty intellection and thoughtless statements to the
effect that a resident alien enemy could not sue, the court sharply and aptly
pointed out that the universal test of an alien's right to sue is "where
the alien is and not what he is." The determining factor is residence, not
nationality. During the first World War many other decisions were ne

cessary to maintain the consistency of this doctrine adhered to for cen

turies.44
History still repeats itself. Although our entry in World War II oc

curred only a few weeks ago, this question already has been raised on

several occasions. Indeed, even prior to the existence of the present
state of war, in an action brought in a United States District Court by
a resident Italian alien for damages for silicosis, allegedly contracted
while working in defendant company's mines,45 the defendant moved to

dismiss on the ground "that the plaintiff is an alien, enemy without right
at this time to resort to the United States courts" because, "although
undeclared, a state of war exists today [November 18, 1941] between
the United States and the Kingdom of Italy."46 The court very properly
denied defendant's motion, holding that the plaintiff was not an "alien

enemy" as war did not exist "between this country and Italy at the pres
ent time." This statement, as well as other language in the opinion, is
susceptible of the inference that, had the decision been rendered after
the fateful date of December 11, 1941, defendant's motion might have
been granted.
The first judicial interpretation as to the effect of Section 7(b) sub

sequent to the declaration of war, was rendered by the Supreme Court
of the United States in Ex parte Don Ascanio Colonna." In that case,
the Court by a per curiam opinion, denied the application of Prince

Colonna, the Royal Italian Ambassador, for leave to file an original
petition for writs of prohibition and mandamus. The proceeding grew

^Huberich, Trading with the Enemy (1918) 46.
"175 N. C. 43S, 95 S. E. 851. (1918).
"See cases cited, in note 18 supra.
"Verano v. DeAngelis Coal Co., 41 F. Supp. 954 (M. D. Pa. 1941).
"Ibid.
"10 U. S. L. Week 4131 (U. S. Jan. 5, 1942).
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out of a suit by the Ambassador on behalf of the Italian government,
contesting the right of seizure in March, 1941, by the United States
of the tanker Brennero and its oil cargo, following alleged sabotage of
the tanker's machinery by her crew. The basis of Colonna's application
was that the Brennero and its cargo were the property of the Italian

government and therefore entitled to the benefit of Italy's sovereign im

munity from suit. After the application was filed there occurred on

December 11, 1941, the declaration that the United States is at war with

Italy.
The Court referred to the fact that Section 2(b) of the Trading with

the Enemy Act "defines 'enemy' to include the government of any nation
with which the United States is at war."48 Reference was then made to

the prohibition contained in Section 7(b) of the Act upon a suit by an

enemy, the Court concluding, that "the application will not be enter

tained."
The decision is clear. It is not readily perceivable why any one

should fail to note the broad legal and factual distinction between the
status in judicio of a resident alien enemy and of an Ambassador of an

enemy government, suing on that government's behalf in a proceeding
affecting its property.
Nevertheless, the need for vacating a stay previously granted in the

case of Kaufman v. Eisenberg and City of New York*9 was caused by
a misapplication of the Colonna case. This tort action was brought by a

German alien, resident in New York. The case was called for trial on

January 6, 1942, when the defendants moved to stay proceedings on the

ground "that plaintiff was an alien enemy, being a national of Germany,"
calling the attention of the court to the Colonna case. The motion was

granted.
Two weeks later, having reconsidered its ruling, the court, sua sponie,

stated :

"However, upon further consideration it appears that the mentioned cases

were dealing with the status of a non-resident alien enemy, while the plaintiff in
the instant case is a resident alien enemy and a different rule is therefore appli
cable."50

In a scholarly and lucid opinion the court reviewed the common law
distinctions between suits by resident and nonresident alien enemies,
pointing out that the latter were unanimously denied the right to sue.

Referring to the fact that the weight of authority permits a resident alien

enemy to maintain suit in the absence of statute or Presidential Pro
clamation denying the right, the court described Section 7(b) of the

"Ibid. See White v. Mechanics Securities Corp., 269 U. S. 283 (1925).
"107 N. Y. L. J. (Jan. 21, 1942).
"Ibid.
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Trading with the Enemy Act as "the suspensory enactment", applicable
only to an "enemy" within the definition of Section 2 of that Act. Find
ing that Kaufman did not fall within subsections (a) and (b) thereof,
but that he "might and could be brought within the purview of subsection
(c) of Section 2 by Presidential Proclamation to that effect, as was done
in the First World War," the court stated:

"The President has promulgated rules and regulations governing the conduct
of alien enemies resident in the United States but this court is unaware of any
proclamation by the President made by virtue of the power conferred by sub
division c, to include within the term 'enemy' nationals of Germany, resident in
this country.
"It seems apparent from the foregoing that the act affects only the class or

type of alien enemy which by its express language it proscribes and is not of
omnibus application. Considering, therefore, the common law rule and the fea
tures as to the purposes of the act and that the right of a resident enemy alien to
sue in the civil courts like a citizen has been accorded recognition under the gen
erally accepted rule (citations), it is my view that until it is manifested by legis
lative expression or presidential pronouncement that the right of a resident alien
enemy to sue or prosecute in our courts has been withdrawn, that the court must

recognize and enforce the right, and this, irrespective of any personal views
which the judge may entertain that such a right should be denied to all alien ene

mies."51

The final disposition of the motion in the Kaufman case might well
have served as a precedent in Anastasio v. Anastasio. This was an un

contested divorce action brought by the husband, an Italian subject res
ident in the District of Columbia for many years. At a hearing on Jan
uary 28, 1942, the case was removed from the calendar until after the

war, the court "asserting an enemy alien may not sue in this country
while his homeland is at war with it."53 This refusal to hear an uncon

tested divorce proceeding presumably was due to a failure to take

cognizance of the fact that when the disability is applied today, it is
done only so "that the fruits of the action may not be remitted to a

hostile country and so furnish resources to the enemy."54 It is difficult
to perceive how the entry, on a husband's petition, of a divorce decree�

purely equitable relief�could "furnish resources to the enemy."55 A

very similar question was raised before a New Jersey equity court in
Posselt v. D'Espard,5e in which a resident alien enemy prayed for injunc
tive relief. Defendants moved to stay proceedings because of plaintiff's
enemy nationality. The motion was overruled, the court stressing the
fact that "no money decree is prayed for."

aIbid. (Italics supplied.)
KCiv. Action No. 12,090 (D. D. C. Jan. 28, 1942).
""Washington Times-Herald, Jan. 29, 1942.

"See note 20 supra.
"Mr. Justice Holmes in Birge-Forbes v. Heye, 251 U. S. 317, 323 (1920).
"87 N. J. Eq. 571, 100 Atl. 893 (1917).
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A keen comprehension of the reason for the disability and its relation
to the restriction contained in Section 7(b) of the Trading with the

Enemy Act, was demonstrated this month" by Mr. Justice Walter of the
New York Supreme Court in Propper v. Buck.57 This case is especially
significant inasmuch as it was prosecuted by a receiver, who was a citizen
and resident of New York, on behalf of an enemy subject resident in
enemy territory. Upon defendant's motion to stay, the court took cogni
zance of the fact that the real party in interest was, by reason of resi

dence, an "enemy" as defined by the Trading with the Enemy Act, and
that the principle was "well settled" that "war suspends the right of non
resident alien enemies to prosecute actions in our courts." Ordinarily,
this was a clear case for the application of Section 7(b). Nevertheless the
court permitted the trial to proceed, analyzing as follows the reasons for
the disability and their applicability to the case at bar :

"The question thus occurs whether the suspension of right to prosecute which
war entails is a disability attendant upon the personal status of the record plain
tiff or is a disability attendant upon the enforcement of any cause of action, the
enforcement of which may benefit non-resident alien enemies. . . .

"I here deal with this case only, and as the plaintiff here is a receiver acting
under appointment of this court and accountable to it, and can make no dis
tribution of any recovery except upon the court's order, I conclude that there
is here no such suspension of right to prosecute as gives a legal right to stay.
". . a stay may be invoked when some non-resident alien enemy attempts

to obtain a share of the recovery."58

Combine this analysis with the general treatment in the Kaufman case

and the result is a model for the disposition of any future case in which
the right to sue of a resident alien enemy is questioned.
Further indication that the Trading with the Enemy Act today places

no restrictions upon the common law right of a resident alien enemy to

maintain actions in our courts is provided in a statement by Attorney
General Biddle released January 31, 1942, clarifying this question.59

OT107 N. Y. L. J. 533 (Feb. 4, 1942).
mIbid.

""'Attorney General Francis Biddle today issued the following statement clarifying the

right of natives, citizens, or subjects of enemy countries, who are resident in the United

States, to institute and prosecute suits in federal or state courts:

"Any person who is an 'enemy' for purposes of the Trading with the Enefny Act is pro
hibited by Section 7 (b) of that Act from prosecuting suits in any court within the United
States prior to the end of the war.

"For purposes of the Trading with the Enemy Act, an 'enemy' is denned by Section 2 to

mean any person, of any nationality, resident within the territory of, or the territory occupied
by, any nation with which the United States is at war. . . .

"Accordingly, it is important to note that no native, citizen, or subject of any nation

with which the United States is at war and who is resident in the United States is pre

cluded by federal statute or regulations from suing in federal or state courts." Dep't of

Justice Press Release, Jan. 31, 1942.
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As that statement and the Kaufman case pointed out, however, the fact
should not be overlooked that it lies within the power of the President
to issue, at any time during the war, a proclamation under Section 2(c)
of the Trading with the Enemy Act, bringing within the definition of

"enemy" any resident alien enemy, or class thereof.60 Resident alien ene

mies, so designated, would fall within the prohibition upon suits recog
nized in Section 7(b). No such Section 2(c) proclamation has as yet
been issued.61

2. The Alien Enemy Act

Section 1 of the Alien Enemy Act, which is Section 21 of Title SO
of the United States Code,62 provides that whenever there is a declared
war between the United States and any foreign nation or government, all
natives, citizens, denizens or subjects of the hostile nation or government,
who are resident within the United States and not actually naturalized,
are liable to be apprehended, restrained, secured and removed as "alien
enemies". This section further authorizes the President, by proclamation,
to direct the conduct to be observed by the United States toward aliens
who become so liable, the manner and degree of the restraint to which

they shall be subject, and "to establish any other regulations which are

found necessary in the premises and for the public safety."
Pursuant to this Act, the President issued various proclamations gov

erning the conduct to be observed by alien enemies. In general the regu
lations issued pursuant to these proclamations provide for the summary
apprehension of alien enemies deemed dangerous to public peace and

safety; for the surrender by alien enemies of firearms, explosives, cameras,
transmitters, short wave receivers, and of any photograph, sketch, pic
ture, drawing or map of any military or naval equipment in their posses
sion, custody or control; place restrictions upon travel by alien enemies;
regulate the presence, entrance and departure of alien enemies from cer

tain possessions and restricted military areas; prohibit participation in
certain designated organizations; and require acquisition of certificates
of indentification.63 None of these proclamations or regulations contain

any language which prohibits, or which can reasonably be construed to

Tor example, on February 5; 1918, President Wilson by Proclamation No. 1427 pro
claimed "that every such alien enemy who is so transferred, after arrest, into the custody
of the War Department for detention during the war, shall be and hereby is included within
the meaning of the word 'enemy' and shall be deemed to constitute an 'enemy' for said

purposes." SO U. S. C. A. App. P. 192 (1928).
"Dep't of Justice Press Release, Jan. 31, 1942.
^Rev. Stat. � 4067 (1875), 50 U. S. C. � 21 (1940).
""Proc. No. 2525, 6 Fed. Reg. 6321 (Dec. 7, 1941) (Japan) ; Proc. No. 2S26, 6 Fed. Reg.

6323 (Dec. 8, 1941) (Germany) ; Proc. No. 2527, 6 Fed. Reg. 6324 (Dec. 8, 1941) (Italy) ;
Proc. No. 2537, 7 Fed. Reg. 327 (Jan. 14, 1942) (Certificates of Indentification).
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prohibit, the prosecution by any resident alien enemy of any action at

law or in equity in our courts. To the contrary, the very imposition of

restrictions, prohibitions and regulations upon the lives, conduct and

property of alien enemies operates, under the rule recognized for cen

turies, as an implied license sanctioning the prosecution of suits.64
The question naturally occurs whether the action of some lower courts

in attempting to deprive resident alien enemies, somewhat summarily,
of their right to sue, or the failure of these courts to distinguish, some

what inexcusably, between resident and nonresident alien enemies may be
ascribed to any particular cause. It is believed that the root of the diffi

culty is traceable to two sources.

The first of these seems to be imbedded in the misconception that the
term "enemy" as used in the Trading with the Enemy Act, and the
term "alien enemy" as used in the Alien Enemy Act, are identical and

may, accordingly, be used interchangeably. "Alien enemies" are defined
in the Alien Enemy Act as "natives, citizens, denizens, or subjects of
the hostile nation or government, who shall be within the United States
and not actually naturalized."65 An "enemy" is generally defined in
Section 2 of the Trading with the Enemy Act as a person "resident within
the territory (including that occupied by the military and naval forces)
of any nation with which the United States is at war."66 Obviously, these
terms are mutually exclusive.
It cannot be emphasized too strongly that no person is an "enemy"

for the purposes of the Trading with the Enemy Act unless he comes

within the meaning of that term as defined in Section 2 thereof. And
until he is so categorized, a person has the right of access to our courts.
That right is not affected by the fact that citizens of nations with which
the United States is now at war, who are resident here, became "alien
enemies" by operation of the Alien Enemy Act. Nor does that fact con
stitute them "enemies" under the Trading with the Enemy Act.67

�*5ee note 17 supra.
"Rev. Stat. � 4067 (1875), 50 U. S. C. � 21 (1940).
"HO Stat. 411 (1917), SO U. S. C. App. � 2 (1940). The pertinent provision is set out in

full in note 25 supra.
OTThe amazing lack of confusion in the English decisions bearing on the right of resident

alien enemies to sue is in no small extent due to the fact that British law and custom use the
terms "enemy" and "enemy subjects" for the same purposes as we use, respectively, the
terms "enemy" and "alien enemy." Under the newly enacted British Trading with the

Enemy Act (2 & 3 Geo. VI, c. 89 (1939)) and under the British Trading with the Enemy
Act of 1914 (4 & 5 Geo. V, c. 87 (1914)), the only two expressions that have any meaning
in this connection are "enemy" and "enemy subject." All other descriptions are stated to

be "confusing in their variety" and "to be devoid of any legal meaning and introduce an

unnecessary complexity into the simple distinction between "enemies" and "enemy subjects."
Blum and Rosenbaum, Trading with the Enemy Act (1940) 1. The distinctions as to

their respective rights to sue are clearly explained in Porter v. Freudenberg, ([1915] 1 K. B.
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The second source of confusion seems to have grown out of the omission
from the proclamations recently issued under the Alien Enemy Act of
certain provisions which were included in similar proclamations issued

during the first World War. The latter proclamations, applicable to

German68 and to Austro-Hungarian69 subjects resident in the United

States, contained the following statement with reference to the conduct to
be observed by the United States towards such subjects :

". . . and so long as they shall conduct themselves in accordance with law,
they shall be undisturbed in the peaceful pursuit of their lives and occupations
and be accorded the consideration due to all peaceful and law-abiding persons,
except insofar as restrictions may be necessary for their own protection and for
the safety of the United States; and towards such of said persons as conduct
themselves in accordance with law, all citizens of the United States are enjoined
to preserve the peace and to treat them with all such friendliness as may be

compatible with loyalty and allegiance to the United States."70

These provisions, which were omitted from the proclamations recently
issued, were considered to be of great significance in several of the cases

involving actions by resident alien enemies. In the Krachanake case, dis
cussed above, one of the outstanding decisions on this subject, the court

italicized the provisions above set forth, thereby indicating the reliance

placed upon them in reaching its decision. In State ex rel. Constanti v.

Darwin,71 a case relating to the right of a resident alien enemy to man

damus a state officer to compel the issuance of a Puget Sound seine fishing
license, the Supreme Court of the State of Washington twice quoted the

same provisions and construed their effect in the following manner :

"We think it clear that the relator is entitled to prosecute this action for the

writ. If such persons should be undisturbed in the peaceful pursuit of their lives
and occupations and be accorded the consideration due all peaceful and law-

abiding persons, we think it follows that they are authorized to maintain actions
to secure to themselves their lawful occupations."72

Because of a false assumption as to the reason for the omission of
these provisions in the recent proclamations, it appears that a United

States District Court in Bernheimer v. Vurpillot73 has been misled into

staying an action brought by a resident alien enemy. After reciting these

8S7), the leading case under the 1914 British Act, and in In re Fisher, ([1940] 2 All Eng.
R. 2S2), a recent case construing the 1939 British Act. In fact, the British Trading with the

Enemy Act of 1939, as amended, contains the specific provision that the term "enemy"
does not include any person "by reason only that he is an enemy subject." 2 & 3 Geo. VI,
c 89, � 2 (1).
Troc. No. 1364 (1917).
""Proc. No. 1417 (1917).
mIbid.
n102 Wash. 402, 173 Pac. 29 (1918).
"Id. at 409, 410, 173 Pac. at 31; Posselt v. D'Espard, 87 N. J. Eq. S71, 100 Atl. 893 (1917).
ra10 U. S. L. Week 2486 (E. D. Pa. Jan. 5, 1942).
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provisions as they appeared in first World War proclamations, the court
found that they were "significantly omitted" from the 1941 proclama
tions and held as follows:

"In the light of well-recognized rules of construction, the omission of the
above-quoted provision of the 1917 Proclamation from the 1941 Proclamation
must be construed as the deliberate intent on the part of our Government at
this time to impose greater restrictions upon subjects of enemy countries resident
here than were imposed in 1917. It is entirely reasonable to assume that this
action was well considered. Our enemies have declared that this is total war,
while in 1917-1918 some of the amenities of civilization were preserved. It is
only natural that our Government should grant fewer privileges now than in
1917 to citizens of countries which have declared that it is their deliberate pur
pose to altogether destroy us and our allies.
"It therefore seems to me that the privilege of prosecuting their cause of

action must be denied to these plaintiffs at this time. Their right of action should
not be prejudiced, but it is my conclusion that this action must be stayed for
the duration of the war or until these plaintiffs are accorded the privilege of

prosecuting their cause of action, either by Act of Congress, or by proclamation
of the President, who has the power under SO U.S.C. 21 to 'direct the conduct
to be observed, on the part of the United States' toward aliens."74

In view of the strong common law policy permitting suits by resident
alien enemies, in view of the fact that neither the Proclamations recently
issued nor the regulations thereunder in any way affect that right and
in view of all other considerations discussed above, it would seem that
this reasoning of the Bernheimer case is clearly erroneous. This fact is
substantiated by the following statement authorized for release to the

press by the Attorney General of the United States on January 31, 1942:
"Proclamations have been issued by the President which govern the conduct to

be observed by alien enemies in this country and which delegate to the Attorney
General the authority to apprehend and detain specified alien enemies whom the

Attorney General deems dangerous to the public peace and safety of the
United States.
"These proclamations were issued under the authority granted by Section 21

of Title SO, United States Code and careful note should be taken of the fact that

they are not in any way an exercise of the power vested in the President by the
above-mentioned Section 2(c) of the Trading with the Enemy Act.
"Accordingly, it is important to note that no native, citizen, or subject of

any nation with which the United States is at war and who is resident in the
United States is precluded by federal statute or regulations from suing in federal
or state courts."75

As was stated in 1918 by Attorney General Gregory,76 the power granted
under the Alien Enemy Act is anomalous under the American judicial
system and it has, therefore, been "incumbent upon the Attorney General

nlbid.

76Dep't of Justice Press Release, Jan. 31, 1942. Quoted in toto in 107 N. Y. L. J. S4S,
Col. 6, Feb. S, 1942.

�Rep. Att'y Gen. (1918) 35.
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to safeguard the use of this power against a mistake so far as possible
and to assert this authority with care as well as with severity."77 This is
all the more reason why, in the absence of any restrictions on the right
of resident alien enemies to sue, the proclamations and regulations 'issued
under the Alien Enemy Act should not be construed by the courts as

having this effect.
As we have established, an unscrupulous citizen finds no support in law

for saying to a loyal, resident alien enemy: "I will not pay, and you can

not make me pay, because the law denies you a remedy in our courts."78
Any legal approach to the question whether a resident alien enemy should
be denied the right of access to our courts, may well be supplemented by
the thought that he who is a loyal alien today may be a fellow citizen
tomorrow.

Mr. Justice Brandeis once said, "to the exercise of good judgment,
calmness is, in times of deep feeling and on subjects which excite passion,
as essential as fearlessness and honesty."79 This subject is one to which
his words might well have been addressed.

'"Ibid.
'""The object is not to defeat the alien enemy of his right to recover whatever may be

owing him, nor to shield the citizen from the enforcement of his just obligations . . ." Chief

Justice Ladd in Weiditschka v. Supreme Tent, 188 Iowa 183, 191, 170 N. W. 300, 302

(1919).
�Schaeffer v. United States, 2S1 U. S. 466, 483 (1920).



TAX REGULATIONS AND THE REENACTMENT
PROBLEM

John B. Olverson, Jr.*

1%/IUCH ink has been consumed in an attack upon the application of a
much discussed and abused rule of statutory interpretation, viz., that

a repeated reenactment of an ambiguous statute without- change will
amount to an implied legislative approval of a reasonable interpretive
regulation placed upon it by the administrative agency or officer charged
with its enforcement.1 The result of a great many judicial determinations
in the application of this rule has been to consider such a regulation as

paralleling in its legal effect the statute authorizing it, thereby investing it
with the force of law.2 Recent applications of the rule by the Supreme
Court, the lower federal courts, and the Board of Tax Appeals indicate the

disturbing consequences which have blossomed forth because of the far-

reaching effects of these judicial determinations. It has been so frequently
recognized and tagged as a concept of law that recent repercussions
arising from the mal-application thereof could hardly be unexpected. It
is no wonder, therefore, that this rule or concept3 has been recently
branded as "purely fictional"4 and as holding "the record for unrealism";5
and its application has been subjected to a terrific barrage of comment

?LL.B., (1939), LL.M., (1941), Georgetown University School of Law; Member of
the Virginia Bar and the District of Columbia Bar; Author of: Legislation By Administra
tive Agencies (1941) 29 Georgetown Law Journal 637; Application of Judicial Principles
to the Review of Decisions of the Board of Tax Appeals (1941) 29 Georgetown Law

Journal 481; Co-author of: Virginia Bar Review (Copyright 1940) ; Attorney, U. S. Board
of Tax Appeals. Despite the author's employment with the Board, the views herein expressed
are entirely his own and not those of the Board or any of its members.
'Among the more important cases in which the rule has been applied are. the following:

Morgan v. Commissioner, 309 U. S. 78 (1940); Koshland v. Helvering, 298 U. S. 441

(1936) ; Massachusetts Mutual Life Ins. Co. v. United States, 288 U. S. 269 (1933) ; Old

Colony Ry. v. Commissioner, 284 U. S. SS2 (1932); Poe v. Seaborn, 282 U. S. 101 (1930);
Brewster v. Gage, 280 U. S. 327 (1930); United State v. Farrar, 281 U. S. 624 (1930);
National Lead Co. v. United States, 2S2 U. S. 140 (1919).

"See Helvering v. R. J. Reynolds Tobacco Co., 306 U. S. 110 (1939) ; McCaughn v. Her-

shey Chocolate Co., 283 U. S. 488 (1930). Typical of the language used by the courts is the

following by Mr. Justice Stone in Old Mission Portland Cement Co. v. Helvering, 293 U. S.

289, 293 (1934) : "These provisions were retained, without substantial change, in the regula
tions promulgated under the 1924, 1926 and 1928 Acts. ... As � 234 (a) (1) to which

they pertain has been reenacted in several revenue acts, the regulation now has the force

of law."
'A concept is a thing already clearly conceived. Consequently, an apology must be

offered for its use here as a label for an artificial rule of logic.
'Brown, Regulations, Reenactment and the Revenue Acts (1941) 54 Harv. L. Rev. 377,

383.

6Paul, Use and Abuse of Tax Regulations (1940) 49 Yale L. J. 660, 663
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and criticism.6 The distress to both the taxpayers as well as the govern
ment in the administration of the tax laws has been felt as a result of
the Supreme Court's decisions in the R. J. Reynolds'7 and Wilshire Oil8
cases. These cases are claimed to have sounded the twilight of the re-

enactment principle as a rule of statutory construction and gave indica
tion of its application only as an aid in the construction of statutory
terms.9 This has been further evidenced by the Supreme Court's more

recent pronouncement in Helvering v. Reynolds.10 Notwithstanding this,
however, there still remains considerable confusion in the consideration
and application of the rule. It is the purpose of this article to give a des

criptive picture of this so-called rule in action as revealed by these recent

developments directing particular attention to the regulation involved in
the R. J. Reynolds case.

I

Perhaps the first difficulty encountered in attempting to approach the
outer barriers of this much-trodden field is that of understanding the fun
damental distinction between legislative and interpretive regulations.
This is important for the purpose of determining the legal effect of a par
ticular regulation because it is this legal effect which has been decisive
in the litigation of tax matters. There are approximately 250 statutory
authorizations in a comprehensive Revenue Act to make rules and regula
tions. However, comparatively few regulations issued by the Treasury
are legislative in character.
The distinguishing feature of a legislative regulation is that it is pro

mulgated under authority of a statute which provides for the imposition
of legal sanctions in case of non-conformance to such regulation. This

type of regulation has the force of the statute itself11 and its conclusive

legal effect is usually not questioned by the courts except where the au

thority for it is lacking in the statute or where it sanctions an arbitrary
or unreasonable result.12 Obviously, a reenactment of a statute imple
mented by a legislative regulation should give such regulation no greater

"See Alvord, Treasury Regulations and the Wilshire Oil case (1940) 40 Col. L. Rev. 252;
Lee, Legislative and Interpretative Regulations (1940) 29 Georgetown Law Journal 1;
Surrey, The Scope and Effect of Treasury Regulations under the Income, Estate, and Gift
Taxes (1940) ; 88 U. of Pa. L. Rev. 556; Griswold, A Summary of the Regulations Problem

(1941) S4 Harv. L. Rev. 398; Feller, Addendum to the Regulations Problem (1941) 54

Harv. L. Rev. 1311.

'Helvering v. R. J. Reynolds Tobacco Co., 306 U. S. 110 (1939).
"Helvering v. Wilshire Oil Co., 308 U. S. 90 (1939).
"See Note (1941) 29 Georgetown Law Journal 637, 645.
10313 U. S. 428 (1941).
nSee United States v. Grimaud, 220 U. S. 506 (1911).
nSee Manhattan General Equipment Co. v. Commissioner, 297 U. S. 129 (1936); Murphy

Oil Co. v. Burnet, 287 U. S. 299 (1932).
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legal effect than by its very nature it already has,13 although this has
been questioned in the case of an erroneous or illegal interpretation of
such a statute.14
An interpretive regulation, on the other hand, is one which is gen

erally but not always15 expressly authorized by a statute and has per
suasive legal effect in the courts but does not have the force of law as in
the case of legislative regulations. Most of the tax regulations are inter

pretive and are employed mainly as guides in facilitating the computa
tion of taxes. The need of such guides is apparent when one considers
the great number of tax provisions in a comprehensive Revenue Act and
their complexity. Thus, this type of tax regulation is merely the Treas

ury's interpretation of the meaning of the statute and, of course, is not

binding on the taxpayers.
To determine the weight to be given interpretive regulations by the

courts, it is perhaps best to assume that under ordinary circumstances
such regulations are entirely self-serving in their nature and carry no

weight in the judicial construction of statutes. With this as a premise,
what extraordinary circumstances are necessary to lend weight to inter

pretive regulations? If an administrative interpretation of a statute is
reasonable and of long-standing,16 it is' entitled to great weight in the
courts. Thus, such an interpretation for a period of nine years17 and
another for ten years

18 have been recognized and afforded great weight
in construing the language of statutes. We are concerned here, however,
with another extraordinary circumstance which gives weight to inter

mit should be noted, however, that a legislative regulation was involved in the Wilshire OA

case, supra note 8, and the Supreme Court ignored any distinction between these two types
of regulations in arriving at its conclusion.

"Feller, supra note 6, at 1321: "Obviously, if it can be shown that Congress knew of the
existence of an allegedly illegal legislative regulation when it reenacted the basic statute,
the reenactment will be given weight. The analogy of express congressional ratification of
an unlawful exercise of delegated power is close. If the force of reenactment in the case

of legislative regulations is granted in this instance, it seems to me that any substantial
reason for differentiating between legislative and interpretive disappears" Cf. Griswold,
supra note 6, at 401.
^In Solvents Corporation v. Mellon, 277 Fed. 548 (App. D. C. 1922), the court held

that the authority given the Secretary of Treasury to administer the Dye and Chemical
Control Act, 42 Stat. 18 (1921), gave him implied authority to interpret it since interpreta
tion was necessary to the performance of his administrative duty.

laSee Note, supra note 9, at 641: "There are three reasons which may be advanced for

the courts affording great weight to interpretative regulations of long-standing: (1) it is

supposed that Congress knows and impliedly consents to such regulation in interpreting its

laws; (2) officers administering the statute usually have aided in drafting such statute; and

(3) the public has become adjusted to such interpretation."
"Bowen v. Johnston, 306 U. S. 19 (1939).
^Universal Battery Co. v. United States, 281 U. S. 580 (1930).
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pretive regulations in the courts and that is the reenactment of statutes
construed by such regulations.

II

From about 1918 until May 2, 1934, the Treasury consistently inter

preted Section 22 (a) 19 in defining gross income thus:

"... if a corporation purchases any of its stock and holds it as treasury stock,
the sale of such stock will be considered a capital transaction and the proceeds
of such sale will be treated as capital and will not constitute income of the corpo
ration. A corporation realizes no gain or loss from the purchase of its own

stock."20

This interpretation survived every revenue act up to and including the
1932 Act. On May 2, 1934, the Treasury amended21 this long-standing
interpretation, the pertinent provisions of which are as follows:

"But if a corporation deals in its own shares as it might in the shares of another

corporation, the resulting gain or loss is to be computed in the same manner as

though the corporation were dealing in the shares of another. So also if the cor

poration receives its own stock as consideration upon the sale of property by it,
or in satisfaction of indebtedness to it, the gain or loss resulting is to be com

puted in the same manner as though the payment had been made in any other

property. Any gain derived from such transactions is subject to tax, and any
loss sustained is allowable as a deduction where permitted by the provisions of
the Internal Revenue Code."

This amended regulation survived the enactment of the 1934 Act22 and
also the 1936 Act.23 The Supreme Court in the R. J. Reynolds case2*
held that this amended regulation can not be applied retroactively to

stock transactions in 1929 on the ground that the regulation in existence
at that time had the force of law as a result of a repeated reenactment

of the statute so construed.25 The Supreme Court also extended this theory
to a stock transaction covered by the 1932 Act.26 The Board of Tax

Appeals has held27 that the amended regulation is not controlling with

1911 'Gross income' includes gains, profits, and income derived from salaries, wages, or com

pensation for personal service, of whatever kind and in whatever form paid, or from pro

fessions, vocations, trades, businesses, commerce, or sales, growing out of the ownership
or use of or interest in such property; . .

""U. S. Treas. Reg. 45, Art. 542 (Revenue Act of 1918).
T. D. 4430, XIII-I Cum. Bull. 36 (1934).
^See Art. 22 (a)-16 of Regulation's 86 (Revenue Act of 1934).
aSee Art. 22 (a)-16 of Regulations 94 (Revenue Act of 1936).
"Helvering v. R. J. Reynolds Tobacco Co. 306 U. S. 110 (1939).
xId. at 116: "Since the legislative approval of existing regulations by reenactment of the

statutory provision to which they appertain gives such regulations the force of law, we think
that Congress did not intend to authorize the Treasury to repeal the rule of law that

existed during the period for which the tax is imposed . . ." (Italics supplied).
aFirst Chrold Corp. v. Commissioner, 306 U. S. 117 (1939).
"National Home Owners Service Corp. v. Commissioner, 39 B. T. A. 753 (1940) ; R. C.
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respect to a stock transaction covered by the 1934 Act on the ground
that Congressional approval of it could not be deemed to have been

given in that Act, which was passed only a few days after the issuance of
the amended ruling.28 Thus, the Board refused to give prospective effect
to the amended interpretation for the years 1934 and 1935.
An appropriate inquiry at this point is whether the amended regulation

should be given effect with respect to stock transactions in the years 1936

or 1937 by reason of the reenactment of Section 22 (a) in the Revenue
Act of 1936 without change. This is the question which is bound to re

quire considerable judicial study in view of the confusion already exist

ing as to the status of the reenactment fiction. There is even now a con

flict between at least one court and the Board of Tax Appeals on this

question. In National Manufacture and Stores Corporation v. Allen,29
the District Court for the Middle District of Georgia held that the older

regulation, having received the blessings of Congress as a result of several
reenactments of Section 22 (a) without change, had. obtained the force
of law and could only be changed by Congress.30 The Board of Tax

Appeals, however, in three recent decisions31 disagreed with this conclu
sion and gave recognition to the validity of the amended regulation with

respect to stock transactions covered by the 1936 Act on the following
grounds :

(1) Under the Supreme Court's decision in the Wilshire Oil
case32 the Treasury could amend its regulations to operate prospec
tively.
(2) By passage of the 1936 Act without changing Section 22 (a),

Reynolds, Inc. v. Commissioner, 44 B. T. A. 356 (1941) ; Edison Brothers Stores, Inc. v.

Commissioner, 45 B. T. A. 472 (1941) (Appeal filed Jan. 19, 1942, C. C. A. 8th).
The amended regulation was issued on May 2, 1934 and the Revenue Act of 1934 was

passed May 10, 1934.

"U. S. D. C. (M. D. Ga.) November 2, 1940. {Author's note: This case has just been

reversed, C. C. A. 5th. Jan. 28, 1942).
'"The following language of the court is significant: "The meaning of the statute in accord

ance with the regulation had been judicially declared and certiorari denied by the Supreme
Court, and Congress, in re-enacting the statute in the same language, intended it to have

the meaning so declared. The change in regulations occurring in 1934 could not he made

without legislative action. The regulations promulgated in 1934 are invalid, insofar as

they attempt to alter the rule of law established by the regulations prior thereto. . � �

Such legislative approval of existing regulation gave the regulation the force of law. Hel

vering, Commissioner v. Reynolds Co., 306 U. S. 110, 116. Therefore, the meaning of the

statute came to be the same as if the words of the regulation had been written into the

statute."

Trinity Corp. v. Commissioner, 44 B. T. A. 1219 (1941) (Appeal filed Oct. 15, 1941,

C. C. A. 5th) ; Brown Shoe Co. v. Commissioner, 45 B. T. A. 212 (1941) (Appeal filed Jan.
17, 1942, C. C. A. 8th) ; Edison Brothers Stores, Inc. v. Commissioner, 45 B. T. A. 472

(1941) (Appeal filed Jan. 19, 1942, C. C. A. 8th).

helvering v. Wilshire Oil Co., 308 U. S. 90 (1939).
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Congress placed its stamp of approval on the amended regulation.
Thus, the reenactment fiction has again placed itself in the spot

light and under very precarious circumstances. The final outcome will
be of utmost importance to the government since the amended regula
tion will not only serve as a new source of additional revenue but also
will lower all the barriers for the changing of regulations by the Treasury
at any time as long as they are applied prospectively.

Ill

What, then, is to be said of this reenactment fiction under the present
circumstances? The criticism33 has been that the theory is merely a fic
tion and not a rule of law; that a regulation construing a statute which
has been reenacted by Congress should not be considered as having the
force of law; and that it should be only considered as an aid in statutory
construction. The Board of Tax Appeals has given legal effect to the
amended regulation practically on a single reenactment of Section 22

(a).34 This "force of law" language used by the courts has been the un

deniable cause of this perplexing situation. Even in the R. J. Reynolds
case, the Court admitted that the repeated reenactment of Section 22 (a)
gave the old regulation the "force of law". In other Supreme Court cases
the phrase has been asserted unhesitatingly.35 Consequently, Judge
Learned Hand's oft-cited statement in the Squibb and Sons case36 is not

surprising. There he said:37
"But in any event it seems to us that the uniform interpretation so long placed

upon Section 22 (a) ... by the regulation and confirmed by the inaction of

Congress, was imbedded in the statute so deep that only legislation could dis

lodge it."

Thus, it can be readily understood how the use of such forceful lan

guage could create such a misunderstanding and misapplication of the
reenactment theory. The theory is based on a presumption that Con

gress has given its blessings to a regulation�a presumption which exists

""See note 6, supra.
MSee cases cited supra note 27, in which it is admitted that Congress could not have had

knowledge of the amended regulation at the time of the passage of the 1934 Act since it

was issued only eight days prior to such passage.
*Ste Helvering v. Oregon Mutual Life Insurance Co., 311 U. S. 267 (1940); Morgan

v. Commissioner, 309 U. S. 78, 81 (1940) ; Hartley v. Commissioner, 295 U. S. 216, 220

(1935) ; Old Mission Portland Cement Co. v. Helvering, 293 U. S. 289, 294 (1934) ; See
also Hadley Falls Trust Co. v. United States, 110 F. (2d) 887, 892 (C. C. A. 1st, 1940).
In Helvering v. Winmill, 305 U. S. 79, 83 (1938), the Court said: "Treasury regulations and

interpretations long continued without substantial change, applying to unamended or sub

stantially reenacted statutes are deemed to have received Congressional approval and have
the effect of law."
*E. R. Squibb & Sons v. Helvering, 98 F. (2d) 69 (C. C. A. 2d, 1938).
"Id. at 70.
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only as fiction and hardly ever in reality.38 As a result of this fictitious
rule, Congress is presumed to have legislated by its inaction. Then, in
the face of this older regulation, which even the Supreme Court admits
had obtained the force of law,39 the Treasury repudiates that regulation
by amendment and Congress reenacted Section 22 (a) thus construed
without change in the Revenue Acts of 1934 and 1936. Can it be said
that Congressional inaction in enacting these two acts resulted in the

approval of the amended regulation thereby repudiating the prior con

struction or did Congress intend by such inaction to approve the older
construction?40 In other words, if it is fiction to say that Congress by its
inaction has given a regulation the force of law, then it is even more fic
tion to say that Congress again by its inaction has repudiated that regula
tion or rule of law.41
In Helvering v. Oregon Mutual Life Insurance Company*2 Treasury

regulations promulgated under every Revenue Act from 1921 through 1932

recognized the right of life insurance companies to take deductions for
both death and disability reserves on insurance policies. At the time
the statute43 was reenacted in 1934, the Treasury had so construed the
statute consistently for thirteen years finding no ambiguity therein. On

February 11, 1935, however, new regulations44 were promulgated holding
that disability reserves were non-deductible under the 1934 Act. On
December 18, 1935, the Treasury declared that the amended regulation
applied to the 1932 and prior acts.45 Mr. Justice Black held that under
Section 203 (a) (2) of the 1932 and 1934 Acts, "Congress has granted
life insurance companies a deduction for disability reserves which only
Congress can take away."46
In Helvering v. Janney*7 the question was whether, under the Revenue

""See Paul, supra note 5.

""Helvering v. R. J. Reynolds Tobacco Co., 306 U. S. 110 (1939).
40Paul and Merten's Cumulative Supplement, Federal Taxation (1939) at page 88 in

referring to the R. J. Reynolds case makes this statement: "There is a great deal of merit
in the contention that the law as to gain or loss on sales or acquisitions of treasury stock
once established may not be changed in the Regulations, the successive statutes remaining
unchanged. To permit a change in the law to be so accomplished would reduce the legislative
power of Congress to essentially a veto power. That is, the Commissioner could change the

law by changing the regulations, and the only way to change the law back again would be

by Congress subsequently changing the statute incorporating a provision contrary to the

principle expressed in the Regulations."
aSee Traynor, Tax Decisions op the Supreme Court of the United States, 1938

Term.
12311 U. S. 267 (1940).
"26 U. S. C. 203 (a) (2) (1934).
"Art. 203 (a) (2) of Regulations 86.
*T. D. 4615, XIV-2 Cum. Bull. 310 (1935).
"311 U. S. 267, 270 (1940).
"311 U. S. 189 (1940).
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Act of 1934, the capital losses of one spouse could be deducted from the

capital gains of the other in a case where joint returns were filed. The

Treasury had recognized the right to take such a deduction for many
years, but in 1935 it amended48 this regulation, the effect of which was

to disallow the deduction. Mr. Justice Hughes concludes:49
"We are of the opinion that under the provision of the Act of 1934 as to

joint returns of husband and wife, which embodied a policy set forth in substan
tially the same terms for many years, Congress intended to provide for a tax
on the aggregate net income and that the losses of one spouse might be deducted
from the gains of the other; and that this applied as well to deductions for

capital losses as to other deductions. This, we think, was the meaning of the
provision of the Revenue Act of 1934 when it was enacted, and it was subject
to change only by Congress, and not by the Department."

It is interesting to note the tone of these two recent decisions, even

though they involved the retroactive application of the change in regu
lations. In neither case did the Supreme Court mention that the old
regulations involved had obtained the "force of law". On the other hand,
the cases seemed to demonstrate clearly that the reenactment fiction
should be considered merely as an aid to construe the meaning of the
statute and determine the legislative intent but not to give binding effect
to a regulation. It is also significant that the Court concluded in both
cases that the regulations which had been in existence for many years,
the statutes remaining unchanged, had established the meaning of such
statutes and this meaning could only be changed by Congress. This is

unquestionably the most logical treatment of this type of situation which
has been yet advanced by the courts. Applying the apparent conclusion
in these cases to our instant problem, it would appear that the meaning
of Section 22 (a) with respect to corporations dealing in their own stock
was definitely established by the Court's adherence to the old regulation
and consequently such meaning could only be changed by Congress.
Although the reenactment rule is based on a presumption of Congres

sional knowledge of existing administrative construction which unques
tionably is unreal,50 it should, however, be considered as a very weak
"rule of evidence" leaving the question up to the courts as to the weight
to be afforded it. The administrative construction, insofar as it purports
to declare the meaning of the statute, should gain strength as it grows
older, and the older it becomes, the more weight it should carry in the
courts; and when it has gained sufficient strength to be recognized by
the courts as establishing the meaning of the statute and the intent of

"Art. 117-5 of Regulations 86. This Article provides that "the allowance of losses of
one spouse from sales or exchanges of capital assets is in all cases to be computed without

regard to gains or losses of the other spouse upon sales or exchanges of capital assets."
"311 U. S. 189, 194 (1940).
"See Paul, supra note 5.
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Congress, then this meaning should be subjected to change only by Con

gress. If it meets with judicial frustration, then a change will be per
missible. Consequently, the older regulation construing Section 22 (a)
having been in existence for at least twelve years and met with judicial
approval, has more strength and should carry greater weight in the
courts than the amended regulation, which, until 1937, was only about
three years old and had received Congressional approval only twice.51
In an attempt at kicking the reenactment fiction around, a very sound

principle has been overlooked in determining whether the amended reg
ulation construing Section 22 (a) should be given weight. The principle
was stated very recently in Haggar Company v. Helvering?- in which
th<- court said:53 "It is a familiar doctrine that Congress, by reenacting
section of the Revenue Act without change, approves and adopts a

consistent administrative construction of it". Thus, if the reenactment

fiction is to give any effect at all to administrative construction, such
construction should be consistent. It can hardly be said that Congress,
by the reenactment of the 1936 Act sanctioned a consistent administra
tive construction of Section 22 (a). Surely a regulation promulgated to

tax income under circumstances where it was not taxed before under a

prior regulation is not consistent in administrative action.
The authority to amend regulations to operate prospectively has been

said to be in the Wilshire Oil case?* However, it is not yet clear that
this case stands for unrestricted authority on this point. The regulation
involved there was legislative and not interpretive. Consequently, re-

enactment of the Statute construed by the regulation should give it no

more effect than it already had. Also, since the very nature of a statutory
authorization to make a legislative regulation requires only that the ad
ministrative officer keep within the authority conferred, he could alter
his regulations with prospective effect at any time as long as the delegated
power is in existence and the changed construction is within that au

thority.55 But the Court dealt with the regulation in the Wilshire Oil
case as if it were interpretive holding that the regulation construing the

aSupra note 5, at 667:" . . Where a regul-Mon has been outstanding for a long time,
as was the regulation involved in the Rey' ids case, and where it has been followed by
several reenactments of the statute, its past may become practically impregnable. But

where a regulation has been in effect but a short time and has been ratified by only one

statutory reenactment, little weight need be given to the negative sanction involved in the

reenactment. Any other rule would fly in the face of the realities of the legislative process,
since it takes time to develop the implications of any regulation on a controversial sub

ject. . . ."
�^OS U. S. 389 (1941). See also Burnet v. Chicago Portrait Co., 285 U. S. 1 (1932).
^OS U. S. 389, 398 (1941).
"Helvering v. Wilshire Oil Co., 308 U. S. 90 (1939).
"See Alvord, supra note 6.
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Revenue Act of 1921 and surviving the 1924 Act was not "frozen" into
the 1928 Act preventing the Treasury from changing its interpretation
in this latter year56 in a proper exercise of its rule-making powers.
In Helvering v. Reynolds,� the taxpayer claimed that the phrase, "at

the time of such acquisition", in Section 113 (a) (4) of the Revenue
Act of 1934, had appeared in the 1921, 1924 and 1926 Acts; that the

interpretation by the Treasury and the courts, viz., that a beneficiary did
not acquire property when his interest was merely contingent, had be
come so imbedded in the statute that only Congress could change it.

However, Mr. Justice Douglas followed the Wilshire Oil case and rejected
these contentions, holding that this interpretation was merely an aid in

construing the meaning of the statute. "It gives way before changes in
the prior rule or practice through exercise by the administrative agency
of its continuing rule-making power."58

IV

Another problem which will arise in connection with the application
of the amended regulation59 construing Section 22 (a) respecting the
realization of income of corporations dealing in their own stock is *.hat
of establishing an understanding of its meaning. The language of the
amended regulation was apparently taken from two cases, Commissioner
v. S. A. Woods Machine Company60 and Commissioner v. Boca-Ceiga
Development Company.61 In the S. A. Woods case the question was

whether the corporation realized taxable gain from the receipt of shares
of its own stock in satisfaction of a judgment debt for damages. The court

in holding the gain taxable, said:62
"The transaction involved in this case was equivalent to the payment of the

'"Helvering v. Wilshire Oil Co., 308 U. S. 90, 100 (1939): ". . . It does not mean that a

regulation interpreting a provision of one act becomes frozen into another act merely by
reenactment of that provision, so that the administrative interpretation can not be changed
prospectively through exercise of appropriate rule-making powers."
"313 U. S. 428 (1941).

at 432. The taxpayer raised the further argument that the regulation was promul
gated in 193S and to apply it to a 1934 transaction would give it retroactive effect con

trary to the R. J. Reynolds case. But Mr. Justice Douglas disposed of this argument on

the theory that the transactions there in question "took place at a time when a regulation
was in force which expressly negatived any tax liability," whereas in this case "no relevant

regulation was in force at the time respondent sold the securities in 1934" and the regula
tion was "promulgated under the very act which determines respondent's liability" He

further stated that "the fact that the regulation was not promulgated until after the transac

tions in question had been consummated is immaterial."
"See notes 21, 22 and 23, supra.
M57 F. (2d) 635 (C. C. A. 2d, 1932).
"66 F. (2d) 1004 (C. C. A. 3d, 1933).
""Commissioner v. S. A. Woods Machine Co., 57 F. (2d) 635, 636 (C. C. A. 2d, 1932).
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debt in cash and the investment of the proceeds by the corporation in its own

stock. If that had been done clearly the cash received would have been taxable
income. The transaction was not changed in its essential character by the fact
that, as the debtor happened also to own the stock, the money payment and the
purchase of stock were by-passed, and the stock was directly transferred in
payment of the debt. The stock was the medium in which the debt was paid."

This same conclusion was reached in the Boca-Ceiga Development case

where the corporation received shares of its own stock in partial payment
for real estate sold by it. Then, in 1935, the court was faced with a

similar transaction in Dorsey Company v. Commissioner63 and followed
the same rule, stating thus:64

"It is not the purchase of the stock but the sale of the real estate that is
regarded. . . . That gain or loss arising in such an exchange of property of the
corporation for its own stock is realizable, the later and better considered deci
sions have held, even before the change of the Regulation."

Thus, an exception had become to be recognized to the old regulation.
The gains in these cases were not regarded as resulting from the acqui
sition by a corporation of its own stock but rather from the satisfaction
of an indebtedness in one instance and from the sale of real estate in
the other. The amended regulation, therefore, added naught to the
established law insofar as it provided that "if the corporation receives
its own stock as consideration upon the sale of property by it, or in
satisfaction of indebtedness to it, the gain or loss resulting is to be com

puted in the same manner as though the payment had been made in any
other property."
The most confusing portion of the amended regulation, however, is

that which provides that "where a corporation deals in its own shares as

it might in the shares of another corporation, the resulting gain or loss
is to be computed in the same manner as though the corporation were

dealing in the shares of another." This language is substantially the same

as that appearing in the S. A. Woods case65 However, the opinion in that
case also contained the following significant dicta which was not incor

porated in the amended regulation :

". . . If it was in fact a capital transaction, i.e., if the shares were acquired or

parted with in connection with a readjustment of the capital structure of the

corporation, the Board rule applies."

The Board rule, of course, was that a corporation realized no gain or

loss from the sale of its own stock.

M76 F. (2d) 339 (C. C. A. Sth, 193S), cert, denied, 296 U. S. 589 (1935). See also E. R.

Squibb & Sons v. Helvering, 98 F. (2d) 69 (C. C. A. 2d, 1938) ; Allyne-Zerk Co. v. Commis

sioner, 83 F. (2d) 525 (C. C. A. 6th, 1936) ; Johnson v. Commissioner, 56 F. (2d) 58

(C. C. A. 5th, 1932), cert, denied, 286 U. S. 551 (1932).
w76 F. (2d) at 340.

"Commissioner v. S. A. Woods Machine Co., 57 F. (2d) 635, 636 (C. C. A. 2d, 1932).
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The ambiguousness of this confusing provision of the amended regula
tion will unquestionably provide cause for future litigation. Obviously,
it was not intended to cover all situations of corporations dealing in
their own stock. It seems to imply that a corporation is affected only
if it treats its own reacquired stock as it would stock of another corpora
tion. The Board of Tax Appeals has taken the position that a corpora
tion realizes taxable gain in the reacquisition and resale of its own stock

provided it does not affect the capital structure; and such a transaction
does not have such effect,66 even though in the interval it is held by the

corporation as treasury stock.67 The inference from the decisions is that
the stock must be retired or cancelled and then reissued in order to affect
the capital structure of a corporation. It is interesting to note, however,
that the Securities and Exchange Commission maintains, from an ac

counting standpoint, that there appears no significant difference in the

reacquisition and resale by a corporation of its own stock and the reac

quisition and retirement of such stock followed by an issuance of stock
of the same class.68
Be that as it may, it would seem that under the wide scope of the

Sixteenth Amendment to the Constitution and the broad definition of

"gross income" given in Section 22 (a),69 the government may tax gains
from any type of transaction except a capital transaction. Such being
the case, the Treasury has placed a limitation on the potential power to
tax by reason of this questionable portion of the amended regulation,
assuming, of course, the regulation is to be upheld. Aside from the res

triction on taxing gains from capital transactions, it is further restricted
in that it can only tax gains realized by a corporation in dealing in its
own shares "as it might in the shares of another corporation." With
this provision eliminated, the Board and the courts would then only be
required to determine in each case whether the transaction was one affect

ing the capital structure. Thus, a clear rule would eventually be estab
lished.
As has been seen, this portion of the amended regulation appears

"Edison Brothers Stores, Inc. v. Commissioner, 45 B. T. A. 472 (1941) ; Brown Shoe Co.,
Inc. v. Commissioner, 45 B. T. A. 212 (1941).

mSee Edison Brothers Stores, Inc. v. Commissioner, 45 B. T. A. 472 (1941). Cf. National
Manufacture Stores Corp. v. Allen, U. S. D. C. (M. D. Ga.) November 2, 1940.

MS. E. C. Release No. 6 May 10, 1938: "It is recognized that when capital stock is reac

quired and retired any surplus arising therefrom is capital and should be accounted for as

such and that the full proceeds of any subsequent issue should also be treated as capital.
Transactions of this nature do not result in corporate profits or in earned surplus. There
would seem to be no logical reason why surplus arising from the reacquisition of the com

pany's capital stock and its subsequent resale should not also be treated as capital."
"'See Helvering v. Clifford, 309 U. S. 331, 334 (1940), where the Court said: "The broad

sweep of this language (section 22 (a) of the Revenue Act) indicates the purpose of Congress
to use the full measure of its taxing power within those definable categories".
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ambiguous in that it is not certain when a corporation "deals in its own

shares as it might in the shares of another corporation." It is

very general in its scope. It is well-settled that the courts will not give
effect to an administrative ruling which is indefinite or ambiguous,70 and
such a construction is of "little value in resolving statutory ambigui
ties".71 Moreover, a mere reenactment of the statute affords no legisla
tive sanction to such administrative construction.72 The equivocation of
the language in the amended regulation was recognized in E. R. Squibb
and Sons v. Helvering,13 in which Judge Learned Hand said:74

"We share the taxpayer's doubts whether it dealt 'in its own shares as it
might in the shares of another corporation,' within the very equivocal language
of the regulation. It is at least arguable that this means to cover only speculations
of a corporation, and not a profit-sharing enterprise like that at bar."

Thus, there is good reason to believe that the courts will not accept this
seemingly ambiguous portion of the amended regulation.

CONCLUSION

In conclusion it is thought well to call attention to the fact that much
of the confusion in the application of the reenactment theory is the re

sult of the court overlooking in individual cases its limitation to those
instances involving interpretive regulations construing ambiguous stat
utes. If the statute is clear and unambiguous, its effect can not be en

larged or restricted by an administrative regulation. Under such condi
tions there could be no basis for the fiction that the clear legislative in
tent has been changed by its repeated expression in an unaltered reenact
ment due to an original erroneous interpretation by the administrative
officer or agency.
It may be interesting in this connection to observe the effect of this

limitation when applied to an analysis of the questions arising under
the Treasury's regulation with respect to Section 22 (a) hereinbefore
discussed. This statutory provision is merely a definition of the in
come upon which tax is imposed and although broad to the extent that
it may require explanation as an aid for convenience in administrative
enforcement, it can not be said to be ambiguous. The legislative intent
appears clearly expressed to include all receipts and increments of every
kind and nature, which, under the particular circumstances of their
realization, represent in fact income within the meaning of the Sixteenth

�Haggar Co. v. Helvering, 308 U. S. 389 (1940) ; Iselin v. United States, 270 U. S. 245

(1926).
^Burnet v. Chicago Portrait Co., 285 U. S. 1, 16 (1932).
�""Higgins v. Smith, 308 U. S. 473 (1940).
ra98 F. (2d) 69 (C. C. A. 2d, 1938).
nId. at 70.



1942] Tax Regulations 451

Amendment of the Constitution.75
It is thought that a definition of income expressing clearly such mean

ing requires no interpretive regulation to clarify an ambiguity but merely
to explain and call the attention of subordinate administrative officers
and taxpayers to those transactions which from their nature do not result
in income within the meaning of that term as used in the Sixteenth Amend
ment and defined in Eisner v. Macomber� or which are -exempt from
federal taxation as imposing a burden upon state sovereignty. Such an

explanatory regulation would not directly concern the meaning of the

definition of "gross income" in Section 22 (a) but would relate to the

meaning of the term "income" as used in the Sixteenth Amendment and
to the constitutional restrictions thereof.
In those controversies arising under the old and the amended regulation

issued under this section, the above condition seemingly has not been
considered. The inquiry in each case apparently has not ventured beyond
a consideration of the issuance of the regulation and the subsequent
reenactment of Section 22 (a) without change. The fact that the old

regulation might have been an erroneous statement as to what did not con
stitute income under the constitutional amendment has not apparently
been considered and that such an error was made is obvious. It provided
in substance that a corporation realized no taxable income in dealing in
its own stock. This administrative construction is merely describing a

transaction which does not result in taxable income but does not have
the effect of clarifying an ambiguity existing in the statutory definition
itself. Also, it evidently assumes that all such transactions are purely
capital in their nature whereas the contrary is often the case. A corpora
tion employing its capital and deriving gain from speculation on the stock

market, never taking actual delivery of a single share of stock as is fre

quently the case, certainly could not be said to have engaged in capital
transactions, and the profit therefrom not to represent income under the
constitutional amendment, in those cases where the transactions in its

brokerage account represented purchases and sales of its own stock. No

change in capital was contemplated and none effected. The sole result
was a clear profit derived through the use of its capital. The statement
in the regulation that gain from such transactions did not represent income
was not an interpretation of Section 22 (a) that Congress did not intend
to tax such gain, but a restriction on the meaning of the term "income"
as used in the Sixteenth Amendment, and is clearly erroneous when tested
by the rule laid down in Eisner v. Macomber. And yet under the re-

enactment theory, this error has been held to have the force and effect
of law. Thus, we are confronted with an erroneous administrative regula
te Helvering v. Clifford, 309 U. S. 331 (1940).
TO2S2 U. S. 189 (1920).
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tion not only having the effect of changing the statute but also actually
resulting in amending the Constitution in placing a limitation upon its

scope. Also, since the amendment of the regulation and the subsequent
reenactment of Section 22 (a) purportedly giving effect to the amended

interpretation, there now exists the same objectionable condition.
This results in a continuance of the confusion and, as hereinbefore seen,

there are decisions holding that the sale by a corporation of its own stock

gives rise to taxable gain if such stock had been previously reacquired by
the corporation at a lesser price.77 As in the case of the old regulation,
the reason basing this conclusion is concerned principally with whether
the amended regulation has received the blessings of Congress as a result
of this fictitious reenactment rule and overlooks the fact that where a

corporation sells its own stock, it is a capital transaction. Although it is
characterized as a "sale", in reality, it is merely a transaction by which
the so-called "purchaser" contributes an amount as his investment to the

capital of the corporation. In such a transaction the entire amount
received represents capital in the hands of the corporation. Under no

cognizable theory could it be considered as gain or profit representing
income under the Sixteenth Amendment. And this would be true ir

respective of the conditions under which or the price at which the corpora
tion had previously reacquired the stock. If the corporation had a taxable
gain at any point, it was on the reacquisition of the stock if at a price
less than that at which it was originally issued. Such reacquisition would
result in income unless it was part of a pro rata liquidation of stock in an

agreed reduction of capital in which case the excess of the purchase price
on reacquisition over that received on the original issue would still
represent a portion of the capital contribution of the stockholders and
the transaction would merely change its character to capital surplus. But
if the reacquisition constituted an outright purchase on the market, then
such excess should not represent any part of the contribution of stock
holders but would result in an earned surplus to the corporation derived
through the use of the corporation's capital. This would seem to be
income within the purview of the Sixteenth Amendment.
Perhaps the only way out of this dilemma is to toss the regulations

involved to the wind and apply the rule in Eisner v. Macomber to trans

actions by corporations in dealing in their own stock.

"Edison Brothers Stores, Inc. v. Commissioner, 45 B. T. A. 472 (1941); Brown Shoe

Co., Inc. v. Commissioner, 45 B. T. A. 212 (1941). Cf. National Manufacture Stores Corp.
v. Allen, U. S. D. C. (M. D. Ga.) November 2, 1941.
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ADMINISTRATIVE LAW

"HOT GOODS" AND WAIVER OF RESTITUTION

'TWO important rules of administrative law have been established by
the Seventh Circuit in Fleming v. Warshawsky & Co.1 Judicial

approval has been given to the Wage and Hour Division's chief enforce
ment method, and employees have been denied the legal right to waive
restitution of unpaid minimum wages or overtime.

Although the Fair Labor Standards Act2 provides for the recovery of

unpaid minimum wages and overtime only through private suits by
employees themselves,3 the most cases resulting in restitution4 have been

brought by the Wage and Hour Administrator through the "hot goods"
provision5 of the Act. Under this provision the Administrator can enjoin
the interstate shipment of goods produced under sub-standard conditions.
To enforce the payment of unpaid wages and overtime in the War

shawsky case, as in hundreds of others, the Administrator had entered
into a stipulation with the employer, who was faced with the threat of

having all goods on hand tied up by injunction. The stipulation was

made part of the court order.6 It provided that the employer should
compute the amount of restitution due and submit the schedule to the

Division, and upon approval, pay the employees the amounts set forth.
In return, the Division stipulated that the injunction to be entered would
not prohibit the shipment in interstate commerce of goods on hand
manufactured in violation of the law.

Upon the employer's failure to pay the stated amounts the Administra
tor instituted contempt proceedings in the Federal District Court for the
Northern District of Illinois. That court refused to punish the employer/

1C. C. A. 7th, Nov. 27, 1941.
252 Stat. 1060 (1938), 29 U. S. C. � 201 (1940).
*Section 216(b): "Any employer who violates the provisions of section 206 or section

207 of this chapter shall be liable to the employee or employees affected in the amount of
their unpaid 'minimum wages, or their unpaid overtime compensation, as the case may be,
and in an additional equal amount as liquidated damages. Action to recover such liability
may be maintained in any court of competent jurisdiction by any one or more employees
for and in behalf of himself or themselves and other employees similarly situated. . . ."

*By Oct. 10, 1940, only 236 employee wage suits had been closed, 125 of them by settle
ment before or during trial. By Jan. 1, 1941, 1296 civil and 141 criminal suits had been

brought by the Division.
"Section 215(a): "After the expiration of one hundred and twenty days from the date

of enactment of this chapter, it shall be unlawful for any person:
"(1) to transport, offer for transportation, ship, deliver, or sell in commerce, or to ship,

deliver, or sell with knowledge that shipment or delivery or sale thereof in commerce is

intended, any goods in the production of which any employee was employed in violation
of section 206 or section 207. ..."
"N. D. 111., July 15, 1940.

736 F. Supp. 138 (N. D. 111. 1941).

454



1942] Administrative Law 455

holding that the order was void because of uncertainty; that if the order
was not void, the employer was relieved from strict compliance because
of the waivers signed by most of the employees; and that, even if the

employer was not so relieved, the proper remedy was an execution at law

by the employees themselves- rather than a contempt proceeding by the
Administrator.
The Circuit Court reversed on all three points.8 It held that the order

was not void for uncertainty, because
"(1) the judgment was entered with the consent of the defendants, and was

not subject to attack for uncertainty in the manner attempted, and (2) the
order was sufficiently certain, under the circumstances, to fully apprise the de
fendants of their obligation. . . . We see no reason why any greater certainty
is required in an order issued under this Act than in an order issued by the
N.L.R.B. Such orders have frequently been approved which require restitution

payments to employees unfairly discharged, although they do not specify the
amount to be paid. Corning Glass Works v. N.L.R.B., 118 F. 2d. 625; N.L.R.B.
v. American P. & C. Corp., 113 F. 2d. 232."

It held further that there was no money judgment for the employees
enforceable by an action at law:9

"Further, we are of the view there is no room for argument but that contempt
proceedings are authorized by the Act. Section 211 specifically authorizes the
Administrator to bring all actions to restrain violations. By reason of such
authority it instituted action and obtained a judgment by consent, which, among
other things, commanded the defendants to make restitution. We think no

citation of authority is required in support of the proposition that the court has
the inherent power to punish disobedience of such judgment."

Finally the court held that the employees had no power to waive
restitution of unpaid minimum wages or overtime due them, nor could the

employer rely on such waivers to release him :

"Defendants concede that an agreement, in advance of employment, to accept
less than permitted by law would render nugatory the objectives of- the Act. We
think precisely the same result would follow if the employer, by agreement with
its employees, be permitted to pay less than the Act prescribes. Waivers in
advance of employment are no different in substance or effect than waivers of
back pay for past employment. In both situations, the employers pay, and the
employees receive, less than the statutory compensation. In such situations, the

statutory requirements and the purposes of the legislation are ignored."

Thus, freedom of contract is limited. This has been the most hotly
contested issue in all Wage and Hour litigation. Most litigation resulted
from varied interpretations of the phrase "regular rate" of payment on
which time and one-half overtime is computed. The contention of the

8C. C. A. 7th, Nov. 27, 1941.

'Citing N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1936) and Amalgamated
Utility Workers (C.I.O.) v. Consolidated Edison Co., 309 U. S. 261 (1940).
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Administrator uniformly has been that the "regular rate" is the total

weekly wage plus production bonuses, if any, divided by the number of
hours actually worked during the week.10 He has been upheld by many
courts, both federal and state.11 However, the leading case, A. H. Belo

Corp. v. Street and Fleming v. A.H. Belo Corp.,12 holds that the employer
and the employee may establish the regular rate of pay by contract if this
does not result in a wage lower than the legal minimum.13 Other cases14
have held that a reduction in wages by contract cannot be remedied by
the employee under section 21815 of the Act, so long as the wage is not

below the established minimum.
The cases cited above, however, are all distinguishable from the

Warshawsky case in that freedom of contract was sustained only in cases

where the resulting wage, however diminished, was above the minimum

wage. In the instant case, the waivers in effect reduced wages to a level
below the prescribed minimum. A case exactly in point, although not

brought under the Fair Labor Standards Act, is United States ex rel.
Johnson Morley Construction Co.16 There laborers employed on Govern
ment work were paid less than the prevailing wage required by statute,17
but gave releases under seal declaring they had received the prevailing
rate. The court held that the laborers, as donee beneficiaries, were denied
the power to bargain away their privilege whether before or after they
had performed their labor, and that the statute could not be circumvented

by such releases.18
The Administrator has ruled19 that collective labor agreements pro

viding for a wage lower than the established minimum wage must give
way to the provisions of the Act. There has not been a judicial test. It
has been held that an employee may settle his claim by a compromise

10Wage and Hour Division, Interpretative Bulletin No. 4 (Nov., 1938, revised Nov., 1940).
"McLendon v. Bewley Mills, 1941 W. H. Man. 676 (N. D. Tex. 1940) ; Williams v. General

Mills, 39 F. Supp. 849 (N. D. Ohio 1941) ; Fleming v. Carleton Screw Products Co., 37 F.

Supp. 754 (D. Minn. 1941) ; Thornberg v. E. T. & W. N. C. Motor Transportation Co.,
1941 W. H. Man. 723 (Tenn. Sup. Ct. 1941) ; Floyd v. DuBois Soap Co., 1941 W. H. Man.
725 (Ohio Ct. Com. PI. 1941) ; Missel v. Overnight Motor Transportation Co., 5 Wage Hour

Rep. 25 (C. C. A. 4th, 1942).
K36 F. Supp. 907 (N. D. Tex. 1941), aff'd, 121 F. (2d) 207 (C. C. A. 5th, 1941).
"This case is now awaiting decision by the Supreme Court, certiorari having been granted

Oct. 27, 1941.
"Remer v. Czaja, 36 F. Supp. 629 (D. Md. 1941) ; Reeves v. Howard County Refining Co.,

33 F. Supp. 90 (N. D. Tex. 1940) ; Fleming v. Atlantic Co., 40 F. Supp. 654 (N. D. Ga. 1941).
"Section 218: " . . . No provision of this chapter shall justify any employer in reducing

a wage paid by him which is in excess of the applicable minimum wage under this

chapter. . . ."
M98 F. (2d) 781 (C. C. A. 2d, 1938).
"46 Stat. 1494 (1931), 40 U. S. C. � 276a (1940).
M98 F. (2d) 781, 789 (C. C. A. 2d, 1938).
"Wage and Hour Division, Interpretative Bulletin No. 8 (Feb. 1939, revised Nov. 1940).
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with his employer,20 although another court held21 that this does not

preclude a later action by the employee to recover "an additional equal
amount as liquidated damages" under section 216 (b). A contract pro
viding for payment on a commission basis has been held22 subject to the

Act, for the minimum wage must be paid regardless of the method of

payment.
The courts have divided the cases on freedom of contract under the

Act into two classes�one where the contract provides for wages above
the minimum, and the other where the contract wages are below that.
In the first, there is great diversity of opinion as to the coverage of the

Act, resulting in a conflict of decisions that may soon be settled by the

Supreme Court.23 As to the second, the prevailing opinion is that the
Act creates no private rights which the employee may waive, whether
before, during, or after employment. So far as the establishment of a

basic minimum wage and overtime compensation is concerned, the right
of employees and employers to contract is curtailed.

WILLIAM J. BARNHARD

ADMINISTRATIVE FINALITY�VESTED RIGHTS VERSUS
GRATUITOUS BENEFITS

A reaffirmation of Congressional power to bestow on an officer or board
final authority in determining whether a benefit shall be granted in a

given case is contained in Nolde & Horst v. Helvering} Appellant had
sought in vain to obtain payments under Section 602 of the Revenue Act
of 1936,2 which authorized the Commissioner of Internal Revenue to

make payments to holders of floor stocks as of January 6, 1936, con

sisting of articles processed wholly or largely from commodities subject
to processing tax under the Agricultural Adjustment Act. These pay
ments were intended to compensate purchasers of goods the purchase price
of which had included the amount paid in processing taxes that should
have been discontinued. Appellant asked the court for an order directing
the Commissioner personally to pass upon his claim and to promulgate
rules of proof and procedure to pass upon such claims, on the ground
that this was a judicial function.
The action was brought in the face of Section 602 (i) of the Act, which

reads: "The determination of the Commissioner with respect to any pay-

Taylor v. Terrell Milling Co., 4 Wage Hour Rep. 434 (N. D. Tex. 1941).
aAbroe v. Lindsay Bros. Co., 300 N. W. 457 (Minn. 1941).
Travis v. Ray, 41 F. Supp. 6 (W. D. Ky. 1941).
wSee notes 12 and 13 supra.

l122 F. (2d) 41 (App. D. C. 1941).
249 Stat. 1740 (1936), 7 U. S. C. � 642 (1940).
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ment under this section shall be final and no court shall have jurisdiction
to review such determination." Section 602 (d) states that no payment
shall be made unless the claim is established "to the satisfaction of the
Commissioner." In sustaining the dismissal of the action by the district
court it was pointed out that the payments did not arise from a con

tractual obligation of the government, nor were they in the nature of

reparation for injuries, or as compensation for property taken for public
use. Hence, "The procedural consequence flowing from the gratuitous
character of the payments is that Congress had full power to vest final
and exclusive jurisdiction over the claims in an executive official or

agency, and to withhold entirely from the courts power to interfere with
his or her action."3 It probably is difficult to find a person with an ordinary
sense of gratitude who would deny that the conferring of a gratuitous
benefit can be freely restricted by conditions precedent; but some who seek

public bounties do object when they are conditioned upon approval by
officers designated by Congress.
This disinclination to recognize in the legislature powers that individuals

may exercise in the management of their own affairs has been the issue in

many cases. The argument of litigants is not aimed directly against the
legislative act, but ultimately rests on allegations of a denial of due process
of law. Essentially it is a protest against having any right or desired
benefit settled by any but a court. In Perkins v. Lukens Steel Co.* the

complainants sought to restrain officials from enforcing minimum wage
requirements, conformance to which was made a condition to purchase
supplies by the government, established by the Secretary of Labor on the
basis of localities pursuant to the Public Contracts Act of June 30, 1936.5
They conceded that the right to do business with the government is sub
ject to conditions imposed or authorized by Congress, but attacked the
division made of "localities" as arbitrary and capricious, constituting an

unlawful interference with their business. The Supreme Court declared
that the government, like private individuals and businesses, has the right
to decide with whom it will deal and to fix the terms and conditions upon
which it will make purchases.6 There was no invasion of private rights.7
'Nolde & Horst v. Helvering, 122 F. (2d) 41, 43 (App. D. C. 1941).
4310 U. S. 113 (1940).
649 Stat. 2036 (1936), 41 U. S. C. � 35 et seq. (1940).
"Heim v. McCall, 239 U. S. 175 (1915).
'The Court of Appeals had granted the petition for injunction on the grounds that the

division of the country into six "localities" was a "palpable evasion of the letter and spirit
of the pertinent statute," inasmuch as the statute did not give the Secretary power to impose
upon local industries the minimum wage predominant over broad regional areas. Lukens
Steel Co. v. Perkins, 107 F. (2d) 627 (App. D. C. 1939).
A dissent by one of the three justices contains this passage: "There are, of course, many

cases in which, without the sovereign's consent, the action of the sovereign's officers in its

behalf has been held controllable by the courts, in apparent derogation of the sovereign's
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To the contention that the Secretary of Labor had erred in determining
the "localities" there was the obvious rejoinder that for errors in con

struing instructions given by the principal, the agent is responsible only to
him; that is, the Secretary was responsible only to superior executive and
legislative authority.8
A situation similar to that in the Nolde & Horst case is found in Work

v. Unites States ex rel. Rives.9 The Secretary of the Interior refused to
allow a claim under Section 5 of the Dent Act10 authorizing him to make

payments compensating for expenditures made or obligations incurred at
the suggestion of the government "for and upon property" containing
manganese intended for use in the prosecution of the first world war. The
claim was for money spent in obtaining a release from a contract to buy
manganese land. Proof of the validity of the claim had to be "to the
satisfaction" of the Secretary and there was to be no payment for merely
speculative investments. An order of mandamus against the Secretary
was reversed, the court declaring that Congress had not created a legal
claim and was not dealing with vested rights, but had merely created a

gratuity. "The power of the court to intervene, if at all, thus depends
upon what statutory discretion he (the official) has. Under some statutes,
the discretion extends to a final construction by the officer of the statute
he is executing. No court in such a case can control by mandamus his
interpretation, even if it may think it erroneous."11 A clear echo of this
language was sounded by Chief Justice Stone (then Associate Justice)
dissenting in United States v. Butler: "Courts are not the only agency of
the government that must be assumed to have capacity to govern."12
Administrative proceedings involving legal rights are restricted to

standards of fair hearings13 and observance of due process of law.14
These requirements must be met whether the legislature acts directly or

through an agent.15 However, cases involving matters of taxation can be

immunity. But in those cases judicial control of the defendant officers was necessary to the
protection of the plaintiff's constitutional rights or, at least, of 'rights' of a well-
established character, i.e., interests to the protection of which, apart from the sovereign's
immunity, the plaintiff was clearly entitled." 107 F. (2d) at 646.
The two justices whose decision was reversed by this opinion joined in the unanimous

decision in Nolde & Horst Co. v. Helvering, 122 F. (2d) 41 (App. D. C. 1941).
"267 TJ. S. 175 (192S).
"40 Stat. 1274 (1919), SO TJ. S. C. A. � 80 note (1928).
"Work v. United States ex rel. Rives, 267 U. S. 17S, 177 (1924).
United States v. Butler, 297 U. S. 1, 87 (1936).
"Morgan v. United States, 304 U. S. 1 (1937).
"St. Joseph Stock Yards Co. v. United States, 298 U. S. 38 (1936).
""But the Constitution fixes limits to the rate-making power by prohibiting the de

privation of property without due process of law or the taking of private property for
public use without just compensation. When the legislature acts directly, its action is
subject to judicial scrutiny and determination in order to prevent the transgression of these
limits of power." Id. at SI.
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decided summarily by an administrative officer. Thus in New Jersey
Worsted Mills v. Gnicktel18 the court held it had no jurisdiction to con

sider the exercise of discretionary powers granted to the Commissioner
of Internal Revenue under the relief provisions of the Revenue Acts of
19 1 717 and 1918. 18 The complainant was held to have no justiciable case

even though the Commissioner revoked a prior determination and retook

part of tax money refunded. This decision followed Williamsport Wire

Rope Co. v. United States,19 where the complainant, having been denied a

tax refund by the Commissioner, brought suit in the Court of Claims,
alleging that the tax had been illegally assessed and collected. The court

first observed that the duties imposed by the pertinent sections of the act
"could only be performed by an official or a body having wide knowledge
and experience" with the matter. Then, after declaring that the Court
of Claims had previously been empowered to hear cases for the recovery
of taxes, it added, "But we have held that the Court of Claims is without

jurisdiction where the statute creating the claim expressly refers it for
final determination to an executive department. . . . And that it is equally
without jurisdiction where from an examination of all the terms of the
statute it appears that Congress intended to vest final authority in an

administrative agency."20 Irrespective of this type of case, courts will

promptly assume jurisdiction where constitutional rights are in the
balance. They will then go so far as to examine the findings of fact to
ascertain if they are based on substantial evidence, and to this extent
substitute their discretion for that of the agency. But where the issue
is the granting of a benefit, the agency has full and exclusive power.21
When Congress enacted legislation providing for the kind of payment

denied to the plaintiff in the Nolde & Horst case it did so "as a matter of
fair dealing and sound public policy."22 The persons who were to receive
the payments had been placed at a disadvantage by having to bear the
burden of a tax that should not have been collected. Congress wanted to

remedy this inequity, while realizing that the beneficiaries under the
statute had no strict legal claim.23 The matter of compensation was

"31 F. Supp. 908 (D. N. J. 1940).
1740 Stat. 307 (1919).
w40 Stat. 1093 (1919).
16277 U. S. SSI (1928).
xId. at S61. A federal district court has no jurisdiction to recover process taxes and floor

stocks taxes illegally collected under the Agricultural Administration Act, 7 U. S. C. � 601

et seq., Revenue Act 1936, �� 901-917; appellate jurisdiction is given by the statute to the

appropriate Circuit Court of Appeals. Butler v. Carney, 17 F. Supp. 133 (1936).
^Seligman's, Inc. v. United States, 30, F. Supp. 895 (W. D. La., 1939) presented an

issue identical to that in the principal case. There too it was said that the giving of a

gratuity can be wholly controlled by Congress.
""Nolde & Horst v. Helvering, 122 F. (2d) 41, 43 (App. D. C. 1941).
The report recommending passage of the bill read in part, as follows: "Section 602 (i)
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dictated only by moral considerations; there was no legal right to the
payment. It follows from the gratuitous character of the grant that the
legislature had authority to state with finality how it would be given.24
The statute gave the Commissioner of Internal Revenue, acting with the

approval of the Secretary of the Treasury, power to decide on procedure
for filing and establishing claims; he also had sole power to reach a final
decision. The court approved of this delegation of power and denied the
contention of the plaintiff that the prescribed functions of the Com
missioner were judicial in nature. He was exercising executive powers
which had been expressly freed by the enabling statute from judicial
interference.

GILBERT RAMIREZ

makes the determination of the Commissioner with respect to any payment under this
section final and not subject to judicial review. Section 602 (j) denies any allowance of
interest in connection with payments under this section. Since the section is purely remedial
and provides a form of relief which, however, justifiable as a matter of equity and sound

policy, is not required by law, your committee is of the opinion that both provisions are

warranted by considerations of administrative convenience and economy and the prevention
of unnecessary litigation." H. R. Rep. No. 247S, 74th Cong., 2d Sess. (1936) IS, 16.

2*Nolde & Horst v. Helvering, 122 F. (2d) 41, 43 (App. D. C. 1941).



FEDERAL LEGISLATION

TORT CLAIMS AGAINST THE UNITED STATES

Deeply rooted in the history of the common law in England was the

immunity of the sovereign from the processes of the law.1 In theory,
however, even in the thirteenth century, the idea of some man or body of
men above the law was objectionable to the English concept of justice.
The adherence to such a doctrine would indeed have been incompatible
with anything but absolute monarchy and the recognition of the divine

right of kings. Thus, the absolutism of Louis XIV made possible the
classic remark attributed to that monarch�L'etat, c'est moi.
Notwithstanding this theoretical elevation of the position of the law,

even in relation to the king, there was no established or orderly method

whereby the courts could restrain an erring king. The fact, also, that
legal justice in the king's courts depended upon his royal writs authorizing
his justices to proceed in a given case was no small factor in detering suits

against him.2 It was at all times an effective rule that anything touching
the king's person, his properties, or prerogatives was not to be treated
without special consultation. The proceedings would be cut short with the
words loquendum est cum rege. Sometimes the judges in a case received
a writ to surcease, or frequently they refused to continue with a case until
receiving a writ to proceed.3
Much the same immunity was extended to the feudal lords through the

courts Baronial and Manorial, largely because of their status in their own
communities.4
The much repeated phrase, "The King can do no wrong" would seem

from the foregoing explanation to denote more the lack of adequate redress
at law than the absence of capacity to violate the law.5 In the middle
of the fourteenth century it was the common belief that down to the
time of King Edward I the king could be sued like a private person. But
on the other hand, Bracton stated that writs do not run against the
king.�"Our Lord the King cannot be summoned or receive a command
from anyone"; the quotation being derived from a judgment of the King's

*1 Pollock & Maitland, History of the English Law (189S ed.) 160, 161; 495-511.
United States v. Lee, 106 U. S. 196, 206 (1882). Cf. Kawananakoa v. Polyblank, 205

U. S. 349, 353 (1907).
31 Pollock & Maitland, op. tit. supra note 1, at 500-501; See also 86 Cong. Rec. 12018

(1940).
'Select Bills in Eyre, 30 Selden Society 6; Parson of Langar v. Conyngsby (1361), Selden

Select Cases before the K. C, 35 Selden Society 47; See also The Parson of Hilgay's case

(1399), 10 Selden Society 44.

6Borchard, Government Responsibility in Tort�A Proposed Statutory Reform (1925)
11 A. B. A. J. 496. (This doctrine has been said to be inapplicable in this country. [Lankford
v. United States, 101 U. S. 314, 343 (1879)] but it has in fact been applied with diligence
by the courts.)
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Court in 1234.6 Certainly, the sovereign's immunity from suit was

adverse to the belief on the part of those seeking to augment parliamentary
power that the king should not be able to disregard the rights of his

subjects. The emergence of the sovereign as against the feudal hierarchy
perhaps made necessary an exclusion from the ordinary processes govern
ing lesser individuals. The agitation for the availability of tort remedy
against the sovereign, or the state, to any considerable degree, is a more

mature development of the law.
This doctrine of sovereign immunity has been incorporated into

American law. Unlike all other employers, the state bears no legal
responsibility for the torts of its agents. In Gibbons v. United States,7
Mr. Justice Miller followed the time-honored pattern when he stated that
"no government has ever held itself liable to individuals for misfeasance,
laches, or unauthorized exercise of power by its officers or agents."8
This decision in 1868 enunciates the right of the national Government

to immunity from suit more as a matter of public policy, although later
decisions imply this might be a derivation from its inherent sovereignty
as the natural successor to Crown prerogatives.9 The right as to the several

states, however, is based upon the Eleventh Amendment to the Constitu

tion, which expressly excludes suits in law or equity, "commenced or

prosecuted against one of the United States by Citizens of another State, or
by Citizens or Subjects of any Foreign State." This amendment was

proposed after Chisholm v. Georgia,10 which held that a State was liable
to be sued by a citizen of another State or a foreign country. As was

stated in Hans v. Louisiana11 "This amendment, expressing the will of
the ultimate sovereignty of the whole country, superior to all legislatures
and all courts, actually reversed the decision of the Supreme Court" in
the Chisholm case.

In Missouri v. Fiske,12 the Court held the Amendment necessarily to

embrace demands for the enforcement of equitable rights as well as legal.
Nor did it operate to authorize suits against a State without its consent

by its own citizens.

Practically every country of western Europe has to some extent long
admitted such liability. In this category are several of the British colonies
and dominions, like Canada, Australia, New Zealand and South Africa.13

"1 Pollock & Maitland, op. cit. supra, note 1, at SOI.
'8 Wall. 269 (U. S. 1868).
"Id. at 274.
"Lankford v. United States, 101 U. S. 314, 343 (1879) ; Kiefer & Kiefer v. R. F. C, 306

U. S. 381, 388 (1939).
102 Dall. 419 (U. S. 1793).
u134 U. S. 1, 11 (1890).
"290 U. S. 18 (1933).
"Borchard, loc. cit. supra note S.
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Dissatisfaction with sovereign immunity from suit grew with the in

creasing scope of governmental activities. The compelling reasons for ex

cluding the sovereign from suit without his consent in Anglo-Norman
times no longer exists, and on the contrary, strong arguments of justice
and logic may be adduced to support such liability. The expanding activi
ties of the Federal Government touch upon the life of every citizen in such
an intimate manner that the denial of consent to suit in tort constitutes a

patent injustice to bona fide claimants whose only present recourse, ex

cepting scattered statutes of very limited scope,14 is by way of a private
relief bill.
The private relief bills either directly appropriate a specified sum to

meet the claim or refer the claimant to the Court of Claims or a Federal
District Court for determination of the claim. This remedy is excessive
in cost and delay, inequitable in operation and is unduly burdensome
on the Claims Committees of Congress. It has been characterized by sev

eral Claims Committees and individual members of Congress as unsatis

factory, and an outright failure.15
Statistics on the volume of private claims bills during the Seventieth

and Seventy-Sixth Congress illustrate the burden placed on that body
as well as the relatively small number of bills which get through before
final adjournment.16
"36 Stat. 851 (1910) suits for patent infringement; 39 Stat. 742 (1916), S U. S. C. � 751

(1940), compensation for disability or death of a government employee while in the per
formance of his duty; 41 Stat. 109 (1919), payment for damage to property by the Army
Air Service. To enlarge upon those instances herein cited from the Kiefer case, the following
statutes are applicable:

36 U. S. C. � 68; amended by the Act of July 1, 1918, 40 Stat. 705, to apply to in
fringements through manufacture for the United States (as by an authorized contrac

tor) as well as by the U. S. The Supreme Court has variously characterized this remedy
as the recovery of just compensation for taking of property [Crozier v. Krupp, 224
U. S. 290, 305, 306 (1912)] and as a suit sounding in tort [Kiefer case, 306 U. S. 381

(1939)]. In connection with government liability for operation of the railroads during
the last World War, see Act of March 21, 1918, 40 Stat. 456; Act of September 7,
1916, 39 Stat. 728. As to government tort liability in admiralty, see Act of March 9,
1920, 41 Stat. 525, 46 U. S. C. 742. As to damages caused by any public vessel of
the United States, see Act of March 3, 1925, 43 Stat. 1112, 46 U. S. C. 781. Neither of
these last two acts imposes any limit on the amount of liability.

"Remarks of Congressman Burton L. French, 57 Cong. Rec. 2179 (1919) ; Report of House
Claims Committee, favorably reporting S. 1912, H. R. Rep. No. 667, 69th Cong., 1st Sess.

(1926) 1-3; Statement of Congressman Charles L. Underhill, 67 Cong. Rec. 7526 (1926)
(concerning the Federal Tort Claims Bill (S. 1912) ; Report of House Claims Committee,
H. R. Rep. No. 2800, 71st Cong., 3d Sess. (1931) ; see Statement of Congressman Ross A.

Collins in Hearings Before Subcommittee of the House Claims Committee on H. R. 5065,
72d Cong., 1st Sess. (1932) 6-8; see also H. R. Rep. No. 2428, 76th Cong., 3d Sess. (1940);
See debates in the House on H. R. 7236, 76th Cong., 3d Sess. (1940), 86 Cong. Rec. 18209,

18212, 18217, 18218.

16Upon the sine die adjournment of Congress all pending legislation dies and must be re

introduced at the start of the next Congress.
PRIVATE CLAIM BILLS OF THE 70TH CONGRESS

Figures are taken from hearings before Subcommittee No. 1 of the Committee on the
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It was not, however, before 1939 that in Kiefer & Kiefer v. Recon
struction Finance Corporation,11 the landmark decision was reached in
the doctrine of non-liability of the sovereign for suit. Here Mr. Justice
Frankfurter untangles the bulky skein of legal precedent supporting the

accepted theory and sets the stage for a more realistic and satisfactory
adjustment of the relation of the citizen to his government.
In the Kiefer case, a Regional Agricultural Credit Corporation, created

by and operating under the supervision of the Reconstruction Finance

Judiciary, House of Representatives, 76th Congress, 3d Session on H. R. 7236, April 3, 1940,
Serial No. 17, at p. 32; The amount of money involved includes Nontort bills. No detailed
break-down is available for the 76th Congress. The figures include both House and Senate
Bills and Private Laws.

Total Number introduced 2,268
Amount Involved in dollars $106,689,748.26
Number Based on Tort 1,031

Total Number Enacted into law 336

Number Based on Tort 144

According to the President's Message of Jan. 14, 1942, House Doc. No. 562 of the 77th

Cong., 2d Sess., more than 2,000 private claim bills are introduced in each Congress and a

substantial percentage of these are claims for property damage or personal injury. See also

Statement of Congressman Celler, 86 Cong. Rec. 12018 (1939).

PRIVATE CLAIM BILLS OF THE 76TH CONGRESS
These figures include only those bills of the 76th Congress introduced in the House during

the 76th Congress and those Senate bills which passed that body and were referred to the

House Claims Committee. It is a safe estimate that the total volume of private claim

bills for both Senate and House well exceeds the figure shown for the 70th Congress. The

Private Laws include bills of both House and Senate.

Total Number of bills introduced 1,687
Number Based on Tort 861

Number involving amounts over $7,500 172

Number involving $7,500 or Less in amount 689

Number involving $1,000 or Less in amount 191

Total Number Enacted into Law 656

Number Based on Tort 262

Number involving amounts over $7,500 11

Number involving $7,500 or Less in amount 251

Number involving $1,000 or Less in amount 94

A casual observation shows the preponderance of small claims, viz., those of $7,500 or

less in amount. Roughly, thirty-five per cent of the private laws of the 76th Congress for
tort claims are for $1,000 or less, and about twenty-two per cent of the bills sounding in
tort which did not become law are also of $1,000 or less, 96% of the private laws based on

tort were $7,500 or less and about 79% of the bills based on tort were also $7,500 or less.
Then too, it is noticeable that of the enacted bills, a much smaller ratio is in the class over

$7,500 than those which failed of enactment. This latter situation is to be expected, inas
much as original claims are generally more optimistic in amount than those actually settled.
"306 U. S. 381 (1939).
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Corporation in the due exercise of its powers entered into a cattle feeding
contract whereby it undertook to provide sufficient feed and water for

livestock, with appropriate security for rendering these services. Failure

through negligence to provide proper care for the cattle delivered under
this arrangement resulted in damage to the livestock. Thus, the issue was

squarely presented of the right of a public corporation acting on behalf
of the sovereign to be exempt from suit for its tortious act.

The District Court found the sovereign immune from suit and dismissed
the complaint,18 and the Circuit Court of Appeals for the Eighth Circuit
affirmed.19 The Supreme Court granted certiorari directed solely to the
issue of sovereign immunity.20 In a carefully considered opinion, which
reviewed the history of the doctrine, the Supreme Court reversed and held
the Reconstruction Finance Corporation liable to suit.
In reaching this conclusion, the Court examined the corporate powers

granted to the Reconstruction Finance Corporation by the act creating
it, and found that neither this statute nor the charter of the Regional
Agricultural Credit Corporation explicitly rendered the Regional Corpora
tion amenable to suit. Among the corporate powers given to the Recon
struction Finance Corporation by its basic act, however, was the authority
"to sue-and-be-sued, to complain and to defend in any court of competent
jurisdiction, State or Federal." The Court reasoned that whether a

Governmental corporation is endowed with the Government's immunity
from suit depended upon the Congressional purpose creating it, and that

immunity was not necessarily to be inferred from the fact that the corpora
tion was doing the Government's work or from the omission of the
conventional sue-and-be-sued clause from its charter. Thus, the par
ticular Regional Agricultural Credit Corporation concerned in the cattle
transaction primarily as an arm of the Reconstruction Finance Corpora
tion itself possessed no power to sue or be sued; yet, by virtue of the grant
of authority to its parent corporation, it was held amenable to suit. In

reaching this position the Court, through Mr. Justice Frankfurter, adopted
a rationale which gave "hospitable scope" to presumed Congressional
intent. Although Congress had failed to include express authority to

sue-and-be-sued, the Court held that the omission can be ignored where
the parent corporation does have that authority.

"... In spawning these corporations during the past two decades, Congress
had uniformly included amenability to law. Congress has provided for not less
than foity of such corporations discharging Governmental functions, and without
exception the authority to sue-and-be-sued was included. Such a firm practice
is partly an indication of the present climate of opinion which has brought gov-

'Kiefer & Kiefer v. R.F.C., 22 F. Supp. 918 (1937).
'Kiefer & Kiefer v. R.F.C., 97 F. (2d) 812 (1938).
'Kiefer, et al. v. R.F.C., 30S U. S. S88 (1938).
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ernmental immunity from suit into disfavor, partly it reveals a definite attitude
on the part of Congress which should be given hospitable scope."21

The Court also argued that the Government well knew how to restrict
its consent to suits sounding only in contract, which it has done by the

original act establishing the Court of Claims22 and the Tucker Act, as

amended.23
In the latter part of his opinion, Mr. Justice Frankfurter all but

invited the passage of a tort claims bill. He cited certain statutes which
removed the Government's immunity from suits in tort24 in certain limited
fields and then reviewed some recent attempts of Congress to enact a

general tort claims bill. He quoted with approval from a report of the
Senate Committee on Claims :

"Congress has recognized the general liability of the Government within
maximum amounts for the negligence of officers and employees of the U. S.,
but the machinery for determining that liability is defective and results in over

burdening the Claims Committee of Congress and Congress itself with the con

sideration of tort liability claims and with injuries to the claimants. This pro
posed legislation is designed to relieve the situation by utilizing the machinery
of the Accounting Office and judicial branches of the Government in the assistance
of Congress. Senate Report No. 1699, 70th Cong. 2nd Sess. p. 4. See also
Senate Report No. 658, 72nd Cong. 1st Sess. p. 3."25

In substance such a bill is now pending in Congress. Some five months
after the decision in the Kiefer case, Congressman Celler introduced a

general tort claims bill, H. R. 723 6.26 This bill passed the House in

September 1940. It bore the approval of Attorney General Jackson, just
as similar bills were approved by his predecessors, Attorneys General

Cummings and Murphy.
In the present session of the 77th Congress (2d Session) four bills are

before Congress: H. R. 5373, introduced by Congressman Celler, S-2207,
an earlier draft of S. 2221, and the companion bills, S. 2221 and H. R.

6463, all of which have been referred to the Judiciary Committee. They
are all substantially similar.

"Kiefer & Kiefer v. R.F.C., 306 U. S. 381, 391 (1939).
a10 Stat. 612 (185S).
"24 Stat. 505, 28 U. S. C. �� 41 (20), 250 (1) (1887).
MSee note 14 supra.
""'Acting on these views, Congress passed a general court of claims bill, which, however,

at the close of the session failed of enactment by President Coolidge's pocket-veto. H. R.

9285, 70th Cong., 2d Sess.; 70 Cong. Rec. 4836." 306 TJ. S. 381, 397 (1939).
A memorandum of Attorney General Sargent indicates that the administrative features

of the bill were the probable reasons for the veto. See McGuire, Tort Claims Against the
United States (1931) 19 Georgetown Law Journal 133, 134, 135.
""Statement of Congressman Michener concerning associations approving the Tort Claims

Bill, H. R. 7236 of the 76th Cong. 3d Sess., 86 Cong. Rec. 12016; See also, 64 A. B. A. J.
105, 209 (1939) ; for State Bar Association approval, see Hearings before Subcommittee of
the House Committee on the Judiciary on H. R. 7236, 76th Cong., 3d Sess. (1940) 8.
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H. R. 6463 and S. 2221 are the superseding bills on which action is
now pending. These bills differ from the earlier ones to meet suggestions
made by the Congressional Committees and the Department of Justice.
An analysis of these identical bills is given below.

Title I

Title I is confined entirely to definitions of words and phrases used in

the subsequent titles. "Federal Agency" is defined broadly, including
all executive departments and independent establishments as well as

corporations acting as governmental instrumentalities, whether or not

authorized to sue or be sued in their own names.27 "Contractors with
the United States" are carefully excluded from the coverage of the term

"Federal Agency."28 "Employee of the Government" embraces officers
or employees of any "Federal Agency," members of the military or naval
forces of the United States, and persons acting on behalf of a Federal

Agency in an official capacity, temporarily or permanently in the service
of the United States, with or without compensation. "Acting within the

scope of employment," in case of members of the military or naval forces,
is defined as acting in the fine of duty.

Title II

This title deals with administrative adjustment of tort claims by the
Federal Agency involved. Power to delegate the authority to consider,
ascertain, adjust, determine and settle is given to the head of each agency
who may exercise the power himself or designate some one to act for
him. Settlement is confined to claims for money only which accrue after
date of approval of the act on account of property loss or damage or

personal injury or death. The total amount of the claim must not exceed

$1,000 and must spring from the negligent or wrongful act or omission
of any Government employee, acting within the scope of his employment.
This is a simple statement of the agency principle. The circumstances
must be such as to create liability on the part of a private person and the
lex loci delicti is to govern.
Awards or determinations under this title are final and binding on all

officers of the Government unless vitiated by fraud. The claimant, by
acceptance, likewise is concluded as to further claim and agrees to a

complete release of the Government by reason of claims arising from the
same subject matter. This release also protects the delinquent Govern-

KThis language meets the situation in the Kiefer case and relieves the courts from the
need to apply the doctrine of "presumed Congressional intent."
The situation involved in the recent Alabama v. King & Boozer, 62 Sup. Ct. 43 (1941)

is primarily a problem in the field of contract, therefore inappropriate to be remedied by
these bills.
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ment employee. The awards, as well as those made pursuant to the com

promise power of the Attorney-General, where suit is discontinued, are

to be met from special appropriations authorized by the bill specifically
for this purpose.

Title III

Title III might be termed the "legal remedy" portion of the bill as

contradistinguished from its "administrative remedy" section. The U. S.
District Courts for the district in which the plaintiff is resident or where
the act or omission occurred, including the U. S. District Courts for the
territories and possessions, are to constitute the exclusive forums. These

courts, as under the Tucker Act29 are to sit as courts of claims, without a
jury.30 Cognizable claims and recovery are for money only, not exceed
ing $7,500 for any claim. No punitive damages, interest or cost is to be
assessed against the Government.
Prior to entering suit the claimant must first permit final administrative

action, unless he withdraws the claim from the Government agency.
Procedure differs from that under the Tucker Act wherein the Court

of Claims prescribes the rules. By Section 302, "the forms of process,
writs, pleadings and motions, and the practice and procedure, shall be in
accordance with the New Rules of Civil Procedure promulgated by the

Supreme Court."31 Provision for set-off and counterclaims, analogous to

those under the Tucker Act, are also included.32
A new feature in the legislative proposals for handling Federal tort

claims is the exclusive appellate jurisdiction proposed to be given to the
Court of Claims, which if enacted, would give such jurisdiction to that
court for the first time in its history.33 The time allowed for appeal to
the Court of Claims is three months after entry of judgment in the district

court, the procedure under the New Rules to govern. The Court of Claims
is given the powers and duties conferred on circuit courts of appeal for
this purpose.34
An important part of this title is that empowering the Attorney-General

to arbitrate, compromise, adjust, or settle any claim notwithstanding the
institution of suit thereon.35

"24 Stat. SOS (1887).
xAs to constitutionality of this provision, see McElrath v. United States, 102 U. S. 426

(1880); United States, v. Pfitsch, 256 U. S. S47 (1921).
"Act of June 19, 1934, c. 651, 48 Stat. 1064.
wSee Barry v. United States, 299 U. S. 47 (1936) ; McElrath v. United States, 102 U. S.

426 (1880) ; Peabody v. United States, 45 Ct. Cls. 532 (1910).
"This feature is commendable in that it will diminish the number of appeals to the

Supreme Court by the absence of possible conflicting holdings if the various circuit courts

were intermediate tribunals.
"�See Sec. 4 of Act of Feb. 13, 1925 (c. 229, 43 Stat. 939).
The power of the Attorney General in this respect is not new. It is well established
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Title IV

Title IV sets a statute of limitations of one year, but in claims not

exceeding $1,000 which are submitted to a federal agency for adjustment,
an extension of six months is allowed from date of final disposition by the

agency or withdrawal of the claim if it would otherwise expire before the
end of such period. This title excepts from the operation of the bill
claims based on the performance of a statutory duty where the employee
exercises due care, whether or not the statute or regulation involved be
valid. It also excludes cases involving the performance or non-per
formance of a discretionary function or duty by a federal agency or

employee, irrespective of abuse of such discretion.36
Section 403 of this title deals with the joint-tortfeasor situation and

provides for proportionate liability of the Government with the other par
ticipant in the negligent act or omission.37
Section 404 of Title IV deals with attorneys' fees, and sets a maximum

charge of ten per cent in cases of administrative adjustment where
settlement is $500 or more. A fee of twenty per cent is the maximum

by precedent. See Executive Order of June 10, 1933, No. 6166; 5 U. S. C. 291; 5 U. S. C. 295,
299, 306, 316; 2 Ops. Att'y Gen. 486 (1831); 22 Ops. Att'y Gen. 491 (1899); 23 Ops.

Att'y Gen. 507 (1901) ; 29 Ops. Att'y Gen. 217 (1911) ; 38 Ops. Att'y Gen. 124 (1934) ; New

York v. New Jersey, 256 U. S. 296 (1921) ; Campbell v. United States, 19 Ct. Cls. 426

(1884) ; Wynn, Adm'r v. United States, 29 Ct. Cls. 15 (1894) ; Jones & Laughlin v. United

States, 42 Ct. Cls. 178 (1907) ; Old Colony R. R. v. United States, 56 Ct. Cls. 326 (1921) ;
Air Nitrates Corp. v. United States, 63 Ct. Cls. 199 (1927) ; New Rivers Collieries Co. v.
United States, 65 Ct. Cls. 205 (1928) ; American Food Products Co. v. United States, 73

Ct. Cls. 526 (1932).
This would exclude for example claims against the Federal Trade Commission or the

S. E. C. based upon an alleged abuse of discretionary power by an officer or employee.
Other specific statutory exemptions relating to Federal activities are enumerated in Section 402.

^Inasmuch as this bill is primarily designed to cover claims for common-law torts such as

those arising from motor vehicle collisions, involving mere negligence, rather than acts or

omissions malum in se, or transactions illegal or void because of fraud, it is believed
this proviso is in accord with the more modern trend of state decisions. Some states, without
the aid of statutes permit contribution between joint tortfeasors: Quatray v. Wicker, 178 La.

289, 151 So. 208 (1933) ; Underwriters at Lloyds of Minneapolis v. Smith, 166 Minn. 388, 208
N. W. 13 (1926) ; Duluth, M. & N. Railway v. McCarthy, 183 Minn. 414, 236 N. W. 766

(1931) ; Furbeck v. I. Gevartz & Son, 72 Ore. 12, 143 Pac. 654, 922 (1914) ; Geraci v. Lerner,
18 Pa. Dist. & Co. Rep. 112 (1929); Armstrong County v. Clarion County, 66 Pa. 218, 5

Am. Rep. 368 (1870) ; Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 141 Atl. 231 (1928).
Twelve other states and the territory of Puerto Rico by statute, permit contribution between

joint tort-feasors: Ga. Code Ann. (1935) Tit. 105, �� 2011-2012 Kan. Gen. Stat. Ann.

(Corrick, 1935), c. 60, � 3437; Ky. Stat. Ann. (Carroll, 1936) � 484a; Md. Code Ann.

(Flack, 1939) Art. 50, � 13; Mich. Stat. Ann. (1938) Vol. 21, � 27.1401; Mo. Stat. Ann.
(1932) � 3268; N. M. Stat. Ann. (Cortright, 1929) � 76-101; N. Y. Civ. Proc. Act. (Gilbert-
Bliss, 1941 Supp.) � 211a; N. C. Code Ann. (1939) � 618; Tex. Comp. Stat. (Vernon, 1928)
Art. 2212; Va. Code Ann. (Michie, 1930) � 5779; W. Va. Code (1931) c. 35, Art. 7, � 13;
Puerto Rico Code Civ. Proc. (1933) � 268.
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where the claimant pursues his remedy in the court. A heavy penalty
is placed upon charges in excess of these percentages which amply protects
the claimant.38
Section 405 of the same title, insofar as tort claims cognizable under

the bill are concerned, terminates the right of suit against any federal

agency regardless of whether it may sue and be sued in its own name.39
Section 406 of Title IV repeals a number of existing statutes which allow

administrative adjustment of tort claims, insofar as the same situations
would be met by the present bill. Outstanding among these listed pro
visions of law is the Act of December 28, 1922,40 familiar to most claim
ants because of its limited scope and its exclusion of recovery for personal
injuries.41
A section is included to assure the continued effective operation of all

existing statutes permitting settlement by federal agencies of claims for

property loss or damage, personal injury or death not arising out of

negligence of any Government employee or of any other claim not cogniz
able under the administrative adjustment provisions of this bill.
The usual separability clause is included as a declaration of the con

tinuing effect of remaining provisions in event of invalidity of other
sections.
It is not venturing too far into the realm of prophecy to expect that

once the federal government consents to suits against itself for the

negligent acts or omissions of its agents, acting within the scope of their

authority, many more of the states will follow this trend.42
Testifying in favor of the legislation before the House Committee on

the Judiciary, the Hon. F. M. Shea, Assistant Attorney-General made
the following statement, taken from extended testimony on the bill:

"The present bill is a necessary step in the gradual disappearance of the

sovereign's archaic immunity from responsibility for its agent's conduct. In an

era of steadily growing Government activity, involving considerable use of
automobiles and other mechanical equipment capable of causing damage to per
sons and property, the absence of a satisfactory procedure for redressing wrongs
is a grave defect in our social policy. The bill will supply a well-defined, con-

"^It would seem that some Federal officer should be empowered to review charges in those
cases of administrative adjustment under $500, although the statistics of claim bills pre
sented to Congress would indicate a very small percentage would fall in this category.
wCf. Kiefer & Kiefer v. R.F.C., 306 TJ. S. 381 (1939).
"42 Stat. 1066, c. 17, 31 TJ. S. C. �� 215-217 (1940).
CH. R. 5185, 77th Cong., 1st Sess. (Oct. 31, 1941). This bill would enlarge the scope

of the Act of Dec. 22, 1922 so as to include hospital, medical or burial expenses due to

personal injury where the total amount of the claim does not exceed $1,000 in any one case.

This is but another testimonial of the need for the present bill.
The following states now have legislation permitting such suits with varying limitations:

New York (see Laws of N. Y., 1929, ch. 467) ; California (see Cal. Stat. 1893, ch. 45, sec. 1,
p. 57) ; Illinois (see Laws of 111., 1917, ch. 325) ; Arizona (see Ariz. Laws, 1912, Art. I, ch. 59).
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tinually operating machinery to redress tortious wrongs arising out of Govern
ment activity, in place of existing procedures which are admittedly inadequate
and burdensome to the Government and the claimant."

The legislation is especially desirable in time of war, because it will
relieve Congress of one of its more onerous tasks. Approval of the
federal tort liability principle was expressed by President Lincoln in
his First Annual Message to Congress on December 3, 1861, at one of
the darkest periods of the War between the States.43 Today, in this time
of the Second World War, President Roosevelt on January 14, 1942, in
House Document No. 562, 77th Congress, 2d Session, transmitted to the
Congress his message on the same subject, recommending once more the
enactment of the same principle into law in order that, for one reason,
the Congress might devote its time and efforts to matters of more pressing
national interest. He also stressed the need for justice to the individual
claimant, as did Lincoln in the war year of 1861.

IRVIN M. GOTTLIEB

'Miller, Life and Works of Abraham Lincoln (1907) State Papers 37.



NOTES
DEED WITH UNEXERCISED POWER OF REVOCATION AS A

WILL

Tl/FANY property owners prefer to dispose of their property by deeds to

take effect at death rather than by wills. The testamentary transfei
by deed appears to laymen a seemingly simple method of avoiding the

expense and delay incident to the will; namely drafting, administration,
probate and possible contest. While there is no valid objection to using
a deed as a substitute for a will to avoid probate expenses1 the drawing of
a deed presents quite as many pitfalls and dangers as the drawing of other
legal documents. The draftsman must be careful to reserve a life
interest while presently transferring a future interest.
The problems arising from the use of a deed as a substitute for a will

can be approached by making a comparison. The test for the will is

testamentary character and intent. If there is a clear testamentary intent
the instrument will probably be a will, otherwise it will be a type of deed.
The type of deed which raises the problem of testamentary transfer is
that of the gift inter vivos where the grantor or donor reserves to himself
a power of revocation.2 Are such deeds effective to pass title to the donee
or grantee? Are they simply nugatory? Are they ever effective as wills?
"There are few, if any, questions less clearly denned in the law books

than an intelligible, uniform test by which to determine when a given paper
is a deed and when it is a will."3 The elusive but controlling factor is the
intent of the maker.4 Ambulatory quality is the chief characteristic of
the will. The will is binding neither upon the testator, who has power
to revoke, nor upon his property since its effectiveness to transfer arises

only at death. Thus intentmust be sought with reference to these factors.5
A deed on the other hand must convey presently to a grantee some right
vested, contingent or executory in some specific property owned by the

grantor. The present creation of a future or executory interest must be

distinguished from the future creation of an interest. The former is valid
while the latter, usually expressed by a deed with a power to revoke,8
is invalid as a gift inter vivos. The deed purporting to reserve a power of

^oung v. Payne, 283 111. 649, 119 N. E. 612 (1918). See also Rood, Wills (2 Ed. 1926)
61.

sSee Bordwell, Testamentary Dispositions (1931) 19 Ky. L. J. 283.

3Sharp v. Hall, 86 Ala. 110, 5 So. 497 (1889).
'Innes v. Potter, 130 Minn. 320, 1S3 N. W. 604 (1915) ; Dexter v. Witte, 138 Wis. 74, 119

N. W. 891 (1909) ; Clay v. Layton, 134 Mich. 317, 96 N. W. 458 (1903) ; Cracker v. Smith,
94 Ala. 295, 10 So. 258 (1891).
*Supra, note 1.

"Dubois v. Judy, 291 111. 340, 349 (1920). See also Ballantine, When are Deeds Testa

mentary? (1920) 18 Mich. L. Rev. 470.
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revocation is a future creation of an interest and no right is created in the

grantee until the grantor dies. Such deeds are easily distinguished from

merely reserving a life estate in the grantor and postponing the full en

joyment of the property until the grantor's death.7 Where there is a

future estate or executory interest the grantee gets a present right but
where the deed includes a power of revocation the grantee is sure of
nothing until the grantor dies.
Wherever an instrument gives no present interest but only appoints what

is to be done after the death of maker, it is testamentary.8 Thus any
writing, however informal, which is made with the expressed intent of

giving a posthumous destination to the maker's property, if duly executed
as to statutory requirements, is a good testamentary disposition. Hence,
a valid will may be made in the form of a deed if the formalities of the will
statute have been observed, and it clearly appears on the face of the instru
ment that it is of no effect until the death of the maker.9
A valid gift inter vivos by deed, requires that the grantor must have the

intent to relinquish his right of dominion and to create it in the grantee.10
The intention must be to make a present gift and a mere intention to give
in the future will not be sufficient11 because the reservation of a complete
power is inconsistent with the intent to relinquish dominion.

Delivery is also essential to the validity of a deed or gift. To effect
a delivery the grantor must part with all control over the property and
retain no right to reclaim or recall it.12 For the grantor to retain control
over the property by inserting in the deed a power to revoke would result
in a "delivery" which the grantor could at his option treat as "not a

'McLain v. Garrison, 39 Tex. Civ. App. 431, 89 S. W. 254 (1905) ; Lauck v. Logan,
45 W. Va. 251, 31 S. E. 986 (1898); Harshbarer v. Carroll, 163 111. 636, 45 N. E. 565

(1896) ; Abney v. Moore, 106 Ala. 131, 18 So. 60 (1895) ; Wilson v. Carrico, 140 Ind. 533, 40
N. E. 50 (1895).
eButler v. Sherwood, 196 App. Div. 603, 188 N. Y. S. 242 (1921) ; Templeton v. Butler,

177 Wis. 455, 94 N. W. 306 (1903) ; Cawley's Appeal, 136 Pa. 628, 20 Atl. 567 (1890).
"Snyder v. General Board of Education, 205 Ky. 812, 266 S. W. 661 (1924) ; Moody v.

Macomber, 159 Mich. 657, 124 N. W. 549 (1910); Noble v. Fickes, 230 111. 950 (1907);
Murphy v. Gabbert, 166 Mo. 596, 66 S. W. 536 (1902). See also Underhill, Wills (1900)
� 37.

"Hutson v. Hutson, 168 Md. 182, 177 Atl. 177 (1935) ; Bankers Trust Co. v. Bank of
Rackville Center Trust Co., 114 N. J. Eq. 391, 168 Atl. 733 (1933) ; Ramsdell v. Warner, 48
N. D. 96, 183 N. W. 281 (1921); Opitz v. Karel, 118 Wis. 527, 95 N. W. 948 (1903).
uNeal v. Neal, 194 Ark. 226, 106 S. W. (2d) 595 (1937) ; Peterson v. Weiner, 71 S. W.

(2d) 544 (Tex. Civ. App. 1934) ; Allhouse's Estate, 304 Pa. 481, 156 Atl. 69 (1931) ; Peters
v. Peters, 224 Ky. 493, 6 S. W. (2d) 499 (1928) ; Atchley v. Rimmer, 148 Tenn. 303, 255
S. W. 366 (1923) ; Banner Window Glass Co. v. Barriat, 85 W. Va. 750, 102 S. E. 726
(1920) ; Vosburg v. Mallory, 155 Iowa 165, 135 N. W. 577 (1912).
^oble v. Tipton, 219 111. 182, 76 N. E. 151 (1905). See also Roberts, Necessity of

Delivery in Making Gifts (1926) 32 W. Va. L. Q. 313; Mechem, Delivery in Gifts of Chattels
(1926) 21 III. L. Rev. 368-371.
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delivery." This inconsistency is patent.13 Therefore a deed containing
a power to revoke is invalid qua deed but the question remains whether
such a deed may be upheld as a will. In such event, of course, the object
of avoiding the expenses incident to probate will be defeated. But at
least the property will go as the owner wished.
It has been held that a will may take any form14 provided there is an

animus testandi and the instrument meets the statutory requirements.15
The crux of the problem is whether the grantor intended to bind his

property in praesenti, at, or after death. The reservation of the power
is ambiguous. While the fact that the power is reserved seems to negative
an intent to bind the property in prasenti, the failure to exercise the power
militates to an intended testamentary disposition. It seems, therefore,
that where the power to revoke has not been exercised there is a sufficient
basis for admitting the deed to probate as a will. "Whatever the form
of the instrument, if it vests no present interest, but only appoints what
is to be done after the death of the maker, it is a testamentary
instrument."16
An instrument formally a will has two elements: namely, (1) a post

humous disposition, (2) an ambulatory quality or power to revoke.

"Logically any transaction with this function in view should be regarded
as testamentary."17 The deed with the unexercised power of revocation
meets both these requirements. The power to revoke in such a deed is

practically identical with the inherent power to revoke in an instrument

formally a will,18 and courts which fail to find the element of a posthumous
disposition19 in a deed where the power to revoke has never been exercised
are illogical.
"See Note (1924) 24 Col. L. Rev. 767; note 20 Col. L. Rev. 196 (1920).
"Supra note 9.

"See Note (1915) 3 Cal. L. Rev. 256.
"Ransom v. Pottawattamie Co., 168 Iowa 570, ISO N. W. 657 (1915) ; Goodale v. Evans,

263 Mo. 219, 172 S. W. 370 (1914) ; Boon v. Castle, 61 Misc. 474, 115 N. Y. S. 583 (1908) ;

Turner v. Scott, 51 Pa. 126 (1866). See also Underhill, Wills, � 37 (1900) ; Note (1907)
6 Mich. L. Rev. 56.

uSupra, note 1. See also North, A Will as Distinguished from Other Instruments (1926)
4 Wis. L. Rev. 56.

^Accord, Pirie v. LeSaulnier, 161 Wis. 503, 154 N. W. 993 (1915) ; Jackson v. Jackson, 67
Ore. 44, 135 Pac. 201 (1913) ; Stevenson v. Earl, 65 N. J. Eq. 721, 55 Atl. 1091 (1903) ;

Lippald v. Lippald, 112 Iowa 134, 83 N. W. 809 (1900); McDaniel v. Johns, 45 Miss. 632

(1871). See also note 17 supra. Contra, Tennant v. John Tennant Memorial, 167 Cal. 570,
140 Pac. 242 (1914) ; Mays v. Burleson, 180 Ala. 396, 61 So. 75 (1913). See also Ballantine

supra note 6, at 483.
"See 2 Tiffany, Real Property (2d Ed. 1920) 1811: "The right to revoke a will, which

is based on the fact that the will does not become operative until the testator's death, is in
effect a right to render the instrument absolutely nugatory, while an express power of
revocation contained in a conveyance inter vivos does not involve a right to render the
instrument absolutely nugatory, but merely empowers the grantor to divest an estate or
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Sound judicial policy would seem to require : first, that the simpler, more
economic and convenient method of testamentary property disposition be
protected; second, that an instrument be given effect in accordance with
the intent of the maker where none of the formal statutory safeguards
have been violated; and third, that the courts be less zealous to construe
an instrument as a deed when upon its face it fails in one of the essential

requisites, namely, an intent to pass title in prasenti. Such a policy would
result in the admission to probate of deed instruments containing the
unexercised power of revocation, and a consequent diminishing of un-

desired intestacy.
JOSEPH LEA WARD

interest which is created by the conveyance." The eminent author cites no authority for
this point and it is asked of what consequence is it whether the power to revoke when
called to use, renders the instrument or the vesting of the estate under the instrument

absolutely nugatory? The point of distinction without difference is approached.



RECENT DECISIONS
BATTERY�Where Operation On An Infant Is For the Benefit of Another the

Consent of the Parents Must be Obtained

Plaintiff, a colored boy fifteen years old, was persuaded by an aunt to submit
to skin grafting operations by the defendant surgeon for the benefit of a crippled
cousin. His parent's consent was not obtained. The jury was instructed that if they
believed the plaintiff himself appreciated the nature and consequences of the operation,
and actually or impliedly consented, verdict must be for the defendant. On appeal,
held, where an operation on an infant is for the benefit of another, the consent of the
parent must first be obtained. Bonner v. Moran (App. D. C, Dec. 29, 1941).
There is no doubt that an unauthorized surgical operation is an actionable tort.

Slater v. Baker & Stapleton, 2 Wils. 359, 95 Eng. Rep. R. 860 (K. B. 1767); Meek
v. Loveland, 85 Colo. 346, 276 Pac. 30 (1929); Samuelson v. Taylor, 160 Wash. 369,
295 Pac. 113 (1931). It is a technical battery and therefore the principle of consent
is of vital importance in determining liability. Proper consent by the patient before
the operation insulates the surgeon. This insulation against liability is based on the
theory volenti non fit injuria. Pollock, Torts (13th ed. 1929) 163; Restate

ment, Torts (1934) � 53.
A notable exception to the rule requiring consent before an operation obtains

where an emergency exists which necessitates immediate action to preserve life, or to
prevent very serious injury to the patient's health, and it is impractical to obtain
the patient's consent, or the consent of anyone legally capable of consenting for him.
Cotnam v. Wisdom, 83 Ark. 601, 104 S. W. 164 (1907); Littlejohn v. Arbogast, 95
111. App. 605 (1901); Jackovach v. Yocum, 212 Iowa 914, 237 N. W. 444 (1931).
Under this "emergency" exception, the age or mental condition of the patient is of
no significance. Pratt v. Davis, 244 111. 300, 79 N. E. 562 (1906) (person non compos
mentis); Luka v. Lowrie, 171 Mich. 122, 136 N. W. 1106 (1912) (infant).
The general rule is that the consent of the parent is necessary for an operation

on an infant. Zoski v. Gaines, 271 Mich. 1, 260 N. W. 99 (1935), (1935) 14 Mich.
S. B. J. 370; Moss v. Rishworth, 222 S. W. 225 (Tex. Com. App. 1920); Browning v.

Hoffman, 90 W. Va. 568, 111 S. E. 492 (1922). However, it has been held that where
the child is close to maturity he is capable of giving the requisite consent. Bakker v.
Welsh, 144 Mich. 632, 108 N. W. 94 (1906) (17 years old); Bishop v. Shurley, 237
Mich. 76, 211 N. W. 75 (1926) (19 years old). "If the child or person of deficient
mental condition, though under guardianship, is capable of appreciating the nature,
extent and consequences of the invasion, his assent prevents the invasion from creat

ing liability, though the assent of the parent, guardian or other person is not obtained
or is expressly refused." Restatement, Torts (1934) � 59, comment a. The court,
in the instant case, in reversing the lower court whose charge was based on the
Restatement rule and the Bakker case, concluded that the Restatement rule overlooks
the general trend of the law which is affording much greater protection to infants than
in the past.
Nevertheless, the decisions have laid down a general principle entirely consonant

with the Restatement. Thus, if the child is of such tender years that he is unable to

appreciate the nature and danger of the proposed operation the consent of the parent
is necessary. Zoski v. Gaines, supra (9J4 years old); Moss v. Rishworth, supra (11
years old); Browning v. Hoffman, supra (9 years old). And the consent of the parent
is unnecessary where the child is sufficiently mature to understand the nature and
dangers of the contemplated operation. Bakker v. Welsh, supra (17 years old);
Bishop v. Shurley, supra (19 years old). See Note (1940) 14 U. of On. L. Rev. 175.

7
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In the instant case the facts were distinguished by the court from the facts of the
Bakker case and the Bishop case (and thus from the Restatement rule) in that "here
we have a case of a surgical operation not for the benefit of the person operated on but
for another, and also so involved in its technique as to require a mature mind to
understand precisely what the donor was offering to give." (italics supplied).
While the court was correct in distinguishing the Bakker case and the Bishop case

from the instant case upon the facts, its criticism of the Restatement rule was un

necessary for the purposes of the instant case. This criticism would indicate that
the court views maturity as the arbitrary age of 21 years set by law rather than the

evidentiary maturity contemplated by the Restatement rule.
This decision must be noted as postulating a new and important factor to be con

sidered in the disposition of these cases, namely, whether the unauthorized operation
is for the benefit of the infant, or for the benefit of another. From a standpoint of
justice and of legal theory the distinction is desirable. An unauthorized operation for
the benefit of an infant is, at most, only a technical battery. It is only a technical
battery because the invasion is for the infant's benefit. For this reason the cases

permitting a sufficiently mature infant to consent seem sound. Realizing the benefit
to be obtained he is permitted to waive the invasion of his dignitary interest. But
where the operation on the infant is for the benefit of another, the concept of a tech
nical battery has little source in the facts, and consent of the parents should be a

necessary prerequisite. In contemplation of law he is not mature enough to waive
substantial physical injury in a spirit of sacrifice.

PAUL R. DEAN

CONFLICT OF LAWS�Mexican Judgment for Attorney's Fees Entitled to

Recognition in Federal Court Since Texas, Where the Court Sat, Had No
Defined Policy in the Matter

Suit was filed in the federal district court sitting in Texas upon a judgment for
costs and attorney's fees, rendered in Mexico against the judgment defendant, an

American citizen, as an unsuccessful plaintiff in a defamation suit there before this suit,
defendant had unsuccessfully prosecuted two appeals in Mexico. Held, for the plaintiff.
Under settled principles of international law, a federal court will, at least where the
other nation affords reciprocity to the judgments of our courts, enforce without ex

amination judgments of foreign nations having fundamentally fair judicial systems,
unless to do so would offend against the unmistakable policy of the state where the
federal court sits. Campania Mexicana Rediodifusora Franteriza v. Spann, 41
F. Supp. 907 (N. D. Tex. 1941).
Since Erie R. R. v. Tompkins, 304 U. S. 64 (1938) as interpreted in Klaxon Co. v.

Stentor Electric Mfg. Co., 313 U. S. 487 (1941) and Griffin v. McCoach, 313 U. S.
498 (1941), the public policy to be considered by the Federal District court is the

public policy of the State wherein the federal court is sitting. Being thus referred
to the law of Texas the court found that Mexico gave reciprocity to our judgments,
cf. Hilton v. Guyot, 159 U. S. 113 (1895), and that there was nothing in the public
policy of that state which would be infringed upon by the enforcement of this judgment.
Thus we find a Federal court holding obsequies over the body of Hilton v. Guyot, supra,
which had been dealt a fatal blow by the late Mr. Justice Cardozo fifteen years earlier,
so far as state practice was concerned. Johnson v. Compagnie Generate Transatlan-
tique, 242 N. Y. 38 (1926). If the judgment in this case is sustained, it would seem

that Hilton v. Guyot, supra, is now binding only on the courts of the District of
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Columbia and perhaps not even there in view of George's Radio, Inc. v. Capitol
Transit Co., (App. D. C. Feb. 2, 1942), (1942) 30 Georgetown Law Journal 481.
The case presents another facet of the problem posed by Judge Goodrich in Mr.

Tompkins Restates the Law (1941) 27 A. B. A. J. 547, 548. Goodrich found, by con

sulting 80 different volumes of state annotations, that for 50% of the problems
presented in the Restatements there is no answer in the states to which the Federal
judge under Erie R. R. v. Tompkins, supra, can refer. Taking the field of conflict of
laws for an example, Judge Goodrich found no decision in the states to 47% of the
propositions submitted in that field. This case introduced one of those questions.
There was no decision whether sustaining foreign judgments for costs and attorney's
fees was against Texas public policy.
This is not surprising when we realize that there has been only one case in the

federal courts in which recognition of a foreign judgment was refused because
inimical to our public policy. De Breimont v. Penniman, 7 Fed. Case No. 3,
715 (C. C. S. D. N. Y. 1873). In that case the court found the French law requiring
the mother and father-in-law to provide for the necessities of their son-in-law to be
against our public policy on general moral grounds.
The judge determined that "the 'public policy' of a state must be defined, diagramed,

well-pointed." 41 F. Supp. at 909. On the contrary there was no defined Texas
policy against the recognition of foreign judgments for attorney's fees and in certain
local suits defendant was allowed attorney's fees. While under the decision of
Faunteroy v. Lum, 210 U. S. 230 (1908), local public policy is no excuse for refusing to
give "full faith and credit" recognition to the judgments of a sister state, this of course
does not apply to the judgment of a foreign country. However, the basic desirability
of enforcing fair judgments wherever rendered was the source of the "full faith"
clause in our Constitution. This broad policy should apply beyond mere national
borders, and the instant case represents a desirable result.

HARRY L. KUCHINS, JR.

CONSTITUTIONAL LAW�Criminal Statute Enforcing Personal Service Contracts
By Presuming Intent To Defraud From Failure To Perform Invalid

Defendant was advanced $19.50 by prosecuting witness Hardie on a contract to

perform manual labor at $1.25 a day until he had repaid the amount of the advance.
Having failed to do the work or repay the money, defendant was convicted under a

Georgia statute which made it a misdemeanor to procure money on a contract of
service when the contract was made with intent to defraud, and which made the
proof of the contract, receipt of the money and failure to perform presumptive evi
dence of intent to defraud. On appeal to the United States Supreme Court, held, the
statute in spirit and effect violates the Thirteenth Amendment and statutes prohibiting
peonage, although, in terms, it aims at presumed initial fraud, rather than a subse
quent breach of the employment contract. Taylor v. Georgia, 62 Sup. Ct. 415 (1942).
This Georgia statute and similar legislation, which comes within the prohibition

of the Thirteenth Amendment and the federal statutes implementing it, are the result
of legislative attempts to meet the peculiar conditions of agricultural labor existing in
many of the southern states. See: Bailey v. Alabama, 219 U. S. 219 (1910); Ex
parte Hollman, 79 S. C. 9, 60 S. E. 19 (1908); Peonage Cases, 123 Fed. 671 (M. D.
Ala. 1901). There most laborers are negroes without financial responsibility and the
ordinary remedies by judgment and execution for breaches of contract by them are

futile. The purpose of the statutes was to prevent such persons, after having be-
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come indebted to their employers for money, food or supplies, from violating their
agreements to perform services in discharge of such indebtedness, leaving their
masters without redress. Ex parte Drayton, 153 Fed. 986 (D. S. C. 1907); Bailey v.

State, 161 Ala. 75, 48 So. 499 (1909); State v. Banks, 124 Ga. 15, 52 S. E. 74 (1905).
Early attempts to meet this situation were a series of statutes making it a misde
meanor for any person who had contracted to labor for another to leave the latter's
service before the expiration of the period of service. These statutes failed to survive
the test of constitutionality even in the courts of the state of their origin. Toney v.

State, 141 Ala. 120, 37 So. 332 (1904); State v. Williams, 150 N. C. 802, 63 S. E.
949 (1909); State v. Murray, 116 La. 655, 40 So. 930 (1906). More successful were
later statutes, similar to that involved in the instant case, which, unchanged in pur
pose, sought to by-pass the constitutional prohibitions by providing a criminal
penalty for the presumed fraud involved in wilful violation of a contract of labor upon
the faith of which money or supplies had been advanced. The constitutionality of
these was affirmed in the supreme courts of several states, Ex parte Riley, 94 Ala.

82, 10 So. 528 (1891); Banks v. State, supra; Bailey v. State, supra.
However, the Supreme Court, refusing to confine its inquiry to the face of the

statute or its alleged purpose, held this entire species of legislation in clear violation
of the Thirteenth Amendment and the federal act prohibiting peonage, Rev. Stat.

� 1990 (1875), 8 U. S. C. � 56 (1934). Bailey v. Alabama, supra. Only the supreme
court of Georgia's unwillingness to acknowledge the broad scope of the Bailey deci
sion necessitated the instant case. That court in Willson v. State, 138 Ga. 489, 75
S. E. 619 (1912) held the Georgia statute not invalidated by the Bailey case because

Georgia permitted a defendant to make an unsworn statement of defense, while an

Alabama judicially-made rule denied the defendant any statement as to his uncom-

municated motives in breaching the contract. Dwarfed as it is by the larger ques
tions involved, the court gives this argument the scant attention it deserves.
The federal act prohibiting peonage, Rev. Stat. � 1990 (1875), 8 U. S. C. � 56

(1934), nullifying all state laws which attempted to enforce the "labor of any per
sons as peons, in liquidation of any debt or obligation or otherwise," necessarily in
cludes all legislation which seeks to compel labor by making it a crime to fail to

perform it. Bailey v. Alabama, supra. Were the employer authorized to seize the
debtor and physically compel his performance, clearly the law would be invalid.
No more valid is the act which permits the state to avail itself of the sanction of
the criminal law to supply the compulsion. Ex parte Hollman, supra. The practical
distinction between such admittedly unconstitutional statutes and that involved in
the instant case is rather difficult to see. The statutory irrebutable presumption of
fraud in entering into any contract involving an advance of money, which operates
at the moment the contract is breached, and the accompanying penal sanction make

any possible distinction one of mere form. This presumption is no rule of evidence,
but is substantive. Its result is to compel anyone who has received an advance on a

contract to remain in service until he has discharged the debt, or go to prison. Such
coerced labor is peonage, regardless of the fact that the alleged target of the statute

is a presumed initial fraud. "In contemplation of the law, the compulsion to service

by fear of punishment under a criminal statute is more powerful than any guard
which an employer could station." Ex parte Hollman, supra, at 22, 60 S. E. at 24.

That peonage is involuntary servitude within the meaning of the Thirteenth Amend
ment is no longer questioned. Clayatt v. United States, 197 U. S. 207 (1904).
Doubtless these statutes would meet a definite economic problem existing in the

south. But when viewed as a balance of values, the decision here must stand un

questioned. As observed in Ex parte Hollman, supra, "liberty is better than prosperity."
JOHN H. EVANS, JR.
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CONTRIBUTION�Negligent Joint Tortfeasors May Compel Contribution�Change
in District of Columbia Law.

One Oisboid was injured in a three way automobile accident involving the agents
of the present plaintiff and defendant. In a prior suit there was a common judgment
against plaintiff and defendant in favor of Oisboid. The court found that the agents
of the present plaintiff and defendant were guilty of concurrent acts of negligence
and that neither party was primarily liable. Execution was rendered against the
present plaintiff alone. He brings this suit to compel contribution from his joint
tortfeasor. On appeal, held, contribution will be allowed where the parties are joint
tortfeasors, not guilty of intentional wrongdoing. George's Radio v. Capital Transit
Co. (App. D. C, Feb. 2, 1942).
The basic issue is whether contributions will be enforced between joint tortfeasors

whose active and concurrent negligence caused injury to a third party, the tort
feasors being in pari delicto in the strict sense of the term. The cases make no dis
tinction where the parties are themselves the tortfeasors or as in the instant case

only constructively so under the doctrine of respondeat superior. Repeatedly it has
been stated that the common law rule denies contribution. 1 Cooley, Torts

(4th ed. 1932) � 89. As applied to all joint tortfeasors this has never been entirely
correct. Merryweather v. Nixon, 8 T. R. 186, 101 Eng. Rep. R. 1337 (K. B. 1799),
which is credited with originating the common law rule denying contribution, was a

case of wilful wrongdoers. This doctrine seems settled; the courts will not interfere
to settle the disputes of such wrongdoers. Rucker v. Allendorph, 102 Kan. 771, 172
Pac. 524 (1918); Alexander v. Alexander, 154 Ky. 324, 157 S. W. 377 (1913);
Boyer v. Bolender, 129 Pa. 324, 18 Atl. 127 (1889).
Contribution, however, has seldom been denied where one of the tortfeasors was

primarily liable, the other, although liable to an injured third person was not in pari
delicto as to his joint tortfeasor. In the leading case of Lowell v. Boston & Lowell Ry.,
23 Pick. 24, 32 (Mass. 1839), the doctrine was stated: "In respect to offenses in
which is involved any moral delinquency or turpitude all parties are deemed equally
guilty, and the courts will not inquire into their relative guilt. But where the offense
is merely malum prohibitum, and is in no respect immoral, it is not against the policy
of the law to inquire into the relative delinquency of the parties and to administer
justice between them although both parties are wrongdoers." This rule is most fre

quently applied where a municipality is held liable for defects in the street, but
another party is primarily responsible. Washington Gas & Light Co. v. District

of Columbia, 161 U. S. 316 (1896); Robbins v. Chicago, 4 Wall. 657 (U. S. 1866);
Brooklyn v. Brooklyn City Ry., 47 N. Y. 475 (1872). However, the rule is not pre
dicated on the peculiar rights of municipalities; it applies to individuals and corpora
tions as well. Gray v. Boston Gas Light Co., 114 Mass. 149 (1873); Oceanic S. N.
Co. v. Compania Trans. Espanola, 134 N. Y. 461, 31 N. E. 987 (1892). Under this
rule masters are able to recover from their servants, when they have been held liable
for the servants' acts of negligence. Smith v. Foran, 43 Conn. 244 (1875); Grand
Trunk Ry. v. Latham, 63 Me. 177 (1874).
Contribution has also been allowed where two or more persons do a tortious act,

which by reason of their non-negligent mistake of fact, they believe to be justified.
These cases most frequently arise from a tortious levy of attachment. Vandever v.

Pollack, 97 Ala. 467, 12 So. 473 (1893); First Nat. Bank v. Avery, 69 Neb. 329, 95
N. W. 622 (1903); Acheson v. Miller, 2 Ohio St. 203 (1853). In light of the above
two types of cases the maxim that the courts will not interfere between wrongdoers is
not one of universal application.
Cases, like the instant one, of mere negligent tortfeasors with neither party pri-
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marily liable, have produced conflicting decisions. Allowing contribution; Duluth
M. & N. Ry. v. McCarthy, 183 Minn. 414, 236 N. W. 766 (1931) ; Armstrong County
v. Clarion County, 66 Pa. 218, 219 (1870); Sattler v. Neiderkorn, 190 Wis. 464, 209
N. W. 607 (1926). Denying contribution; Forsythe v. Los Angeles Ry., 149
Cal. 569, 87 Pac. 24 (1906); City of Louisville v. Louisville Ry., 156 Ky. 141,
160 S. W. 771 (1913); Larkin Co. v. Terminal Warehouse Co., 161 App. Div. 262, 146
N. Y. Supp. 380 (1914). Twelve states have statutes allowing recovery in such
cases. See Note (1931) 45 Harv. L. Rev. 369 for a review of these statutes.
The courts . denying contribution reasoned that fear of total liability falling upon

a person will tend to make him more careful. A contrary effect upon the minds of
wrongdoers as a class is just as reasonable. The possibility of escaping all liability
might cause many to be more negligent. On broader grounds it would seem that if
concern for one's own safety would not prevent reckless conduct, no "sporting
chance" of escaping liability would do so. Leflar, Contribution and Indemnity Between
Joint Tortfeasors (1932) 81 U. of Pa. L. Rev. 130. It would appear that the above
reason for denying contribution would not apply where the tortfeasors are liable
under respondeat superior.
The recent case of Fidelity & Casualty Co. v. Chapman, 120 P. (2d) 223 (Ore.

1941), denied contribution because the court thought a contrary decision would
necessitate the adoption of the comparative negligence rule. The reluctance of the
courts to entertain suits involving that difficult rule has probably influenced many
other decisions denying contribution.
The reasons for allowing contribution where the tort is a mere negligent act

seem to be more substantial. The basis is common obligation. "The reason is because
by such payment he has relieved them of a common burden and they ought to reim
burse him for their proportionate part of his loss." 4 Williston, Contracts (Perm.
ed. 1936) � 1278. From a denial of the viewpoint of a quasi-contract contribution
is to allow one tortfeasor to be unjustly enriched at the expense of the other, for if
one discharges a burden of another without being reimbursed, the other has gained
a financial advantage to which he is not equitably entitled. Keener, Quasi Contract
(1926) � 406; Woodward, Quasi Contracts (1913) � 401; Note (1925) 35 Yale L.

J. 92.
Social considerations are also involved in the problem of contribution. Foremost

among these is the corrupt practice of influencing plaintiffs, often by bribery, to

choose between joint tortfeasors either by suing only one or levying execution against
only one. Pennsylvania Co. v. Western Penn. Ry., 110 Ohio 516, 144 N. E. 51 (1924);
Norfolk S. Ry. v. Beskin, 140 Va. 744, 120 S. E. 678 (1924). For a complete dis
cussion of this point, see James, Contribution Between Joint Tortfeasors; A Pragmatic
Criticism (1941) 54 Harv. L. Rev. 1156; Gregory, Contribution Between Joint
Tortfeasors; A Defense (1941) 54 Harv. L. Rev. 1170.
In general the test of relief in cases of contribution between joint tortfeasors is

two-fold. Some courts" deny contribution unless one party is primarily liable; others
deny it only when the tort is wilful. The instant case adopts the latter test.
As an objective rule on the law of contribution, the decision is supported by reason

and some authority; however, the court reversed its decision in Curtis v. Welker, 296
Fed. 1019 (App. D. C. 1924), which followed the Supreme Court decision in Union
Stockyard v. Chicago B. & Q. Ry., 196 U. S. 217 (1905). The court was of the opinion
that Curtis v. Welker, supra, no longer had any binding effect in the District of Co
lumbia since it followed a Supreme Court decision on a matter of federal common

law. This reasoning of the court was based on its interpretation of Erie R. R. v. Tomp
kins, 304 U. S. 64 (1938), as applied to the District of Columbia. That case expressly
destroyed federal common law as applied by the federal courts sitting in the states,
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but whether the Erie case effected that same destruction in the District of Columbia
has not yet been decided by the Supreme Court.

EUGENE E. KLECAN, JR.

FEDERAL RULES OF CIVIL PROCEDURE�Third Party Practice Under Rule
14 (a).

Plaintiff was riding in a car driven by Milton when it collided with a truck driven
by defendant Partin and owned by defendant Parsons. The defendants brought in
Milton as a third-party defendant under Rule 14 (a). At the hearing, the plaintiff
would not amend her complaint to include Milton. Milton then moved to dismiss
the complaint filed by the third-party plaintiffs. Held, motion sustained because
Rule 14 (a) does not compel plaintiff to make claim against third-party defendant,
and if plaintiff declines to amend the complaint and to assert claim for relief against
third-party defendant, the order granting leave to bring in third party should be
vacated. Whitmire v. Partin, 2 F. R. D. 83 (E. D. Tenn. 1941).
The ultimate purpose of the Rules is to settle a whole controversy at one time

and in one action provided all the parties can be brought before the court and the
matter decided without prejudicing the rights of any. Balcoff v. Teagarden, 36 F.

Supp. 224 (S. D. N. Y. 1940); United States v. American Surety Co. of N. Y ., 25 F.
Supp. 700 (E. D. N. Y. 1938). The purposes of Rule 14 (a) are: (1) to permit a de
fendant to bring in a third party who is liable on the same claim as the defendant or
who is subject to a liability arising out of the claim on which the suit is based, Barkeij
v. Dan Lee, Inc., 34 F. Supp. 874 (S. D. Cal. 1940) ; (2) to simplify procedure, secure a

speedy trial, terminate litigation, and reduce costs. McPherrin v. Hartford Fire
Ins. Co., 1 F. R. D. 88 (D. Neb. 1940). Thus Rule 14 (a) may be invoked against
a party who is liable to the defendant for all or a part of the plaintiff's claim, as

where the third party is liable for contribution or as an insurer of the defendent's

liability ; in short, defendant may bring in a third party who is or may be liable either
to the original defendant or to the original plaintiff. Susson v. Strasser, 36 F. Supp.
266 (E. D. Pa. 1941); Lensch v. Bonshell Carrier Co., 1 F. R. D. 200 (S. D. N. Y.
1940). This is true even though original plaintiff has no cause of action against the
third party. Burns v. American Chicle Co., 29 F. Supp. 773 (E. D. N. Y. 1939);
Watkins v. Baltimore and Ohio R. R., 29 F. Supp. 700 (W. D. Pa. 1939). But of
course a third party cannot be brought in as defendant on a contribution basis where the
state law does not permit contribution. Again, the defendant may bring in a third-
party defendant by a third-party complaint, setting out the claim which might have
been asserted against such third-party defendant had he been joined originally as

a defendant. Crim v. Lumbermen's Mut. Casualty Co., 26 F. Supp. 715 (D. D. C.
1939).
Never should a third-party claim be regarded as requiring independent jurisdictional

grounds, but rather as solely a claim ancillary to the original suit not requiring
separate statutory jurisdiction. Susson v. Strasser, supra; Kravas v. Great Atlantic
and Pacific Tea Co., 28 F. Supp. 66 (W. D. Pa. 1939); Bossard v. McGwinn, 27 F.

Supp. 412 (W. D. Pa. 1939); Crum v. Appalachian Electric Power Co., 27 F. Supp.
138 (S. D. W. Va. 1939); Tullgren v. Jasper, 27 F. Supp. 413 (D. Md. 1939).
But if the plaintiff refuses to amend the complaint, as in the principal case, to

assert a claim against the third-party, no judgment can be rendered against him.
Satink v. Holland Township, 31 F. Supp. 229 (D. N. J. 1940); Burn Bros. v. City
of New York, 22 F. Supp. 55 (S. D. N. Y. 1938); Jensen v. Bank Line, 26 F. (2d)
173 (C. C. A. 9th, 1928). If plaintiff agrees to amend, once a matter has come
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before the federal courts and the question of venue is not of paramount im

portance, jurisdictional requirements are not insurmountable when no great hardship
or inequity is inflicted on the third party. Schram v. Roney, 30 F. Supp. 458 (E. D.
Mich. 1939).
Frequently, in accident cases, the plaintiff will raise the objection to a third-party

complaint that he does not choose to sue this third party as in the principal case.

This election he has, except where other defendants are indispensable (i.e. where
several parties may be at fault). There the legal relation is in substance established
at the moment of the accident and the parties thereafter may not by technical plead
ings alter the substantive liability. Gray v. Hartford Accident and Indemnity Co.,
32 F. Supp. 335 (W. D. La. 1940). A person not joined in an action but interested
therein, is an indispensable third party if, (1) his interest cannot be severed, (2)
his absence prevents the court from rendering justice between the parties before
it, (3) the decree made in his absence will have an injurious effect on his interest,
or (4) the final determination in his absence will be inconsistent with equity. Baird
v. Peoples Bank and Trust Co. of Westfield, 31 F. Supp. 622 (D. N. J. 1940);
Talbutt v. Security Trust Co., 22 F. Supp. 241 (E. D. Ky. 1938); State of Washing
ton v. United States, 87 F. (2d) 421 (C. C. A. 9th, 1936). Neither is a third party
summons served by the defendant objectionable because it permits the third-party
defendant to put in a defense to the original complaint or because the original com
plaint is not directed against such third-party defendant, since Rule 14 permits the

original plaintiff to amend so as to state a claim against the third party. Morrell v.
United Air Lines Transport Corp., 29 F. Supp. 757 (S. D. N. Y. 1939).
The essential idea for Rule 14 (a) came primarily from the Admiralty Rules. It seems

a wise adoption, one to be followed as far as practicable. "Rule 14 (a) was adopted
for the purpose of extending with some modifications, into the civil procedure of the
district courts of the United States the practice, in respect of impleading third parties,
of the Federal Admiralty Courts, of certain state courts�notably those of Pennsyl
vania, New York, and Wisconsin�and of the English courts." General Taxicab Ass'n
v. O'Shea, 109 F. (2d) 671 (App. D. C, 1940). See also, Notes to the Rules of Civil
Procedure for the District Courts of the United States, Sen. Doc. No. 101, 76th
Cong. 1st Sess. (1939) 233. Under Federal Admiralty Rule 56 (Rules of Practice
for the Courts of the United States in Admiralty and Maritime Jurisdiction 1920,
28 U. S. C. following � 723), impleader is a matter of right. The claimant or re

spondent shall be entitled to bring in any other vessel or person if the petition is

presented before or at the time of answering the libel. Thereafter it is discretionary,
the rule stating "or at any later time during the progress of the cause that the
court may allow." 1 Moore, Federal Practice (1938) 741, 754.
If impleader of third parties is discretionary why should not the defendant be

required to show some justification for his motion? Especially since Rule 7(b)
requires that a motion state its grounds? It would seem sound practice for the motion
itself to state its grounds somewhat more fully than is possible in the general
ized mode of pleading under the New Rules. A further problem arises where a

plaintiff consents to amend his pleading to bring in the third-party defendant. Must
leave of court be obtained for this amendment, when plaintiff has to amend only if
he chooses? Rule 15, dealing with the pure mechanics of amendment, requires a

plaintiff to obtain leave if the defendant's answer has been served. Caution would
dictate that the plaintiff request leave, especially since the courts have no fundamental
reason for refusing it. It is hoped that these perplexing problems will soon be clari
fied.

JOSEPH LEA WARD
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TAXATION�State Powerless to Regulate Incidents of Federal Estate Tax.

Josephine del Drago, a resident of New York, died in 1937 leaving a large estate

payable to specific and residuary legatees. Since her will made no provision for the

payment of taxes, the Surrogate directed that the Federal Estate Tax be prorated
among the specific legatees and the residuary beneficiaries, as provided by Decedent
Estate Law � 124. The specific legatees appealed from this ruling, maintaining that
Congress exempted specific legatees from any of the tax burden and imposed it
wholly on the residuary beneficiaries, and therefore � 124 conflicted with the "Uni
formity Clause," Art. I � 8, and the "Supremacy Clause," Art. VI of the Consti
tution. Held, for the appellants. The incidence of the estate tax is placed upon the
net residuary estate, without recourse to the specific legatees. If Congress failed to

be specific in directing the ultimate payment of the estate taxes, this omission is not
a license to the states to legislate on that subject, for the estate tax is an excise tax,
upon which Congress alone may legislate. In re del Drago's Estate, 38 N. E. (2d)
131 (N. Y. 1941).
Since 1916 Congress has levied an estate tax upon the net estate of the decedent

and payable out of the estate before distribution. Int. Rev. Code �� 810, 826.
Collection of this tax is a Federal duty, while regulating the distribution of the estate

is a state right. Although there is a difference between the estate tax and an inherit
ance tax, Knpwlton v. Moore, 178 U. S. 41 (1899), the ultimate burden of both falls

upon the decedent's beneficiaries. Matter of Vanderbilt's Estate, 281 N. Y. 297, 22

N. E. (2d) 379 (1939). See Note (1940) 48 Col. L. Rev. 690. In the absence of a

statute or a valid provision in the will for the payment of taxes, the tax is paid out
of the residue of the estate. New York Trust Co. v. Eisner, 256 U. S. 345 (1920);
Hepburn v. Winthrop, 83 F. (2d) 566 (App. D. C. 1936).
It has been held that the intention of Congress to cast the burden of the tax on

the residuary beneficiaries is manifest, first, by the use of language in the 1916 Act,
and subsequent reenactments, which is different from that employed in the 1898
War Revenue Act where specific legatees were expressly taxed, and, secondly, by the
provision of the Revenue Act, � 826, that a beneficiary who pays the estate tax is
entitled to reimbursement from those whose shares would have been reduced if the
tax had been paid by the executor. Furthermore, so far as practicable the tax is to

be paid out of the estate before distribution. Matter of Oakes, 248 N. Y. 280, 162
N. E. 79 (1928) ; Farmers' Loan & Trust Co. v. Winthrop, 238 N. Y. 488, 144 N. E.
769 (1924); Matter of Hamlin, 226 N. Y. 407, 124 N. E. 4 (1919); Plunkett v. Old
Colony Trust Co., 233 Mass. 471, 124 N. E. 265 (1919). When these decisions were

rendered state statutes did not provide for prorating the estate tax. And the power
to pass such statutes has not been denied heretofore. Matter of Scott's Will, 274
N. Y. 578, 10 N. E. (2d) 538 (1937); Northwestern Mutual Life Ins. Co. v. Central
Hanover Bank & Trust Co. 302 U. S. 721 (1937); Matter of Vanderbilt's Estate,
supra.
The dissent in the instant case by Judge Desmond, concurred in by Judges Lehman

and Loughran, points out that Congressman Kitchin, Chairman of the House Ways
and Means Committee, while the original estate tax bill was pending, stated to the
Committee of the Whole that the tax was upon the net estate, and "We do not follow
the beneficiaries and see how much this one gets and that one gets," but this will
be left to the state statutes regulating distribution. 54 Cong. Rec. 1942 (1916).
This testimony of Congressman Kitchin, and Section 826 as well, afford considerable
evidence that Congress was not concerned with the final incidence of the tax, but
only with the uniform imposition of the tax on large estates before distribution. The
Federal courts by dicta have said that the states may determine the incidence of
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the tax to be borne by the beneficiaries. Edwards v. Slocum, 287 Fed. 651, 653

(C. C. A. 2d, 1923), aff'd 264 U. S. 61, 63 (1923); Young Men's Christian Ass'n v.

Davis, 264 U. S. 47, 51 (1924).
The United States Supreme Court has refused to trace the tax impost on property

passing at death to determine upon whom it falls, asserting that the tax is upon the

right to make the disposition, and that those who take by testamentary disposition do
not take until after the tax has been imposed upon this right. United States v. Perkins,
163 U. S. 625 (1895); Snyder v. Bettman, 190 U. S. 249 (1902). In these cases the
Federal Government or a State Government were ultimate beneficiaries, and it was

tacitly conceded by the court that had the burden of the tax been traced beyond the
executors the tax would have been an unlawful impost on United States and/or state

property.
The instant case holds contrary to these two cases. It disregards the fact that the

excise is levied on the net estate before distribution, while proration of the burden
of the tax merely regulates distribution of the estate. The federal act was concerned
with revenue, to be raised by a tax upon the right to transmit property at death, and
with this alone.

LEWIS A. MCGOWAN, JR.



BOOK REVIEWS
ADMINISTRATIVE LAW�By James A. Pikef and Henry G. Fischer.:]: Matthew

Bender & Company, Albany. 1941. Two Volumes. $45.00.

This reviewer's introduction to the latest innovation among legal serv
ices (a "reporter-service-text") was functional: I turned to it casually,
following dutifully a suggestion made in connection with a research as

signment. My surprise was a pleasant one. After locating the appropriate
Guide-Number by reference to the Word-Index, I turned to The Guide
and followed the subject through the various parts of the service�Cur
rent Text, Statutes and Rules, Articles and Reports, Background Digest,
Attorney General's Committee Report on Administrative Procedure,
Decisions, and Current News Letters. Because my assignment impinged
upon that of a colleague investigating another angle of the same general
problem, some mutual allocation of territory was necessary. The authors'
breakdown of the broad subject, as outlined in The Guide, provided a

feasible classification by which unnecessary duplication of effort was

avoided.

My experience with other services has been fruitful only with far

greater labor. Here is one which avoids the mere parroting of digest-
summaries�those dreadful creators of false hopes�yet does not plunge
the practical searcher into legal metaphysics. It achieves a rare com

bination of virtues: it is practical, yet not misleadingly over-simplified.
The basic subject headings are worth naming. They are, The Adminis

trative Process in General, The President and Defense Administration,
Agencies: their types and functions, Adjudications and their nature,
Judicial Review (statutory and otherwise), and Enforcement.
Under these headings, appropriately subdivided, the subject of admin

istrative law is presented for the working lawyer in two not-yet-cum
brous volumes.
The authors' classification is essentially a "horizontal" one. Instead of

"Master and Servant" for N. L. R. B. and Wage and Hour Division

cases, "Factors" for Packers and Stockyards Act, "Licenses" for S. E. C.

cases, as in the digests, we find the various aspects of Administrative

Law, as they affect agencies generally, expressed in several thousand

precise Guide-lines. By Administrative Law the authors mean "those
matters which have application throughout the administrative process:
in short, constitutional powers and limitations, administrative procedure,
and judicial review." Perhaps that is a definition with which few would

tCo-editor of the Federal Rules Service, Lecturer in Law at the George Washington
University Law School; Attorney Securities Exchange Commission.
+Co-editor of the Federal Rules Service, Lecturer in Law at Catholic University; Attorney

Securities Exchange Commission.

487



488 The Georgetown Law Journal [Vol. 30

quarrel, but in its application as an inclusionary and exclusionary prin
ciple there is considerable room for disagreement. Because the line be
tween "procedure" and "substance" is a blurred one indeed, some may
be disappointed when this matter or that matter is not covered in the
work and some (but not so many) may be disappointed that certain mat
ters are covered. This difficulty, while present throughout all the topics,
will be particularly apparent in the subtopics captioned "Separation and
Delegation of Powers" (12), "Statutes, Constitutionality and Interpre
tation" (13), "Powers of the President: in General" (21), and "War
Powers and Defense Administration" (22)�the latter two being of
particular current importance. How the authors will draw the proce
dure-substance line as to these subjects is beyond this reviewer. But I

hope that when in doubt they will decide in favor of inclusion. So far
they have, for the most part, done so.

Scholarly deviation from the scope of the typical law service is illus
trated by the inclusion of the Final Report of the Attorney General's
Committee on Administrative Procedure, by the reprinting of law review

articles, and by the authors' own thoughtful consideration (in the Cur
rent Text division) of difficult problems in the field.
An ingenious practical devise is the agency table, arranged so as to

give thumb-nail cross-reference between particular federal agencies
and subject headings. This will be a blessing to the lawyer in a hurry.
If their present work were not considered self-sustaining, the authors'

training and their experience as attorneys for the S. E. C. would

provide ample qualification for the issuance of such a work. And they
have enlisted a distinguished band of advisors such as cannot fail to

insure breadth of outlook.1
The Service is conveniently bound, and is printed in type which should

not unduly increase the business of optometrists and opticians, not to

mention psychiatrists.
I recommend it.

WILLIAM WRIGHT STAFFORD*

*Prof. Walter Gellhorn, Reporter for the Attorney General's Committee on Administra
tive Procedure, is consultant for the work and the following constitute the Advisory
Board: Commissioner Clyde B. Aitchison of the Interstate Commerce Commission; Alfred

Jaretzki of Sullivan & Cromwell, New York City; Chester T. Lane, General Counsel,
Securities and Exchange Commission; Judge Justin Miller of the United States Court of

Appeals for the District of Columbia; and Prof. James Wm. Moore of Yale Law School.
?Member of the New York and District of Columbia Bars; Assistant Attorney, Office

of Price Administration.
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HANDBOOK FOR CHEMICAL PATENTS�by Edward Thomasf. Chemical
Publishing Company, New York. 1940. 270 pages. $4.00.

The author has written several books on chemical patents, his last

one, published in 1938, being the second edition of The Law of Chemical
Patents. That book is made up almost entirely of extracts from

patent decisions arranged more or less along the usual case digest lines so

as to give an idea of what the courts have said concerning various phases
of patent investigation. The author always has seemed to think that there
is a more or less distinct line of demarkation between the ordinary law
of patents and the law of chemical patents.
Now, for the first time, the author presents a book which, instead of

copying extracts of patent decisions, is made up of sentences stating
in his own words what he thinks is the law. In most instances he cites
as his authority not cases but pages of his previous book. The chief ex
cuse for the present book is that there have been a considerable number
of cases decided since the previous book was published relating to the
law of chemical patents (about eight hundred new decisions). In addi
tion to an endeavor to bring his previous book down to date the author
seems to think there is a field for a book in simpler language than the
courts use and the present book is intended as "both a handbook for the

general reader interested in chemical progress and a supplement to the
earlier book to enable attorneys to locate" recent cases. The author has
set before him a very difficult task. It is substantially impossible to pre
pare a simple book for the general reader which will also be useful for
a lawyer. Indeed, in many instances single short sentences, such as the
author employs to state the law as laid down in a case which he cites or

in a section or page of his previous book, are of necessity so terse that
they are almost inaccurate�not because of what they say but because
of what they leave out. Thus many statements in the book go against the
knowledge of the patent lawyer and may mislead the general reader.
The suggestions for exploiting chemical inventions in the appendix may

be useful to inexperienced chemical inventors. There may be some ad

vantage in publishing the two or three typical chemical patents which are

presented in full text in the appendix. There is an elaborate table of

cases, (eighteen pages), and a table of citations to the author's previous
book. The index is full and elaborate (twenty pages).
Anyone interested in chemistry will, of course, find the book inter

esting and some phases of the courts' decisions are treated in new ways
in this book and may be of interest to attorneys.

KARL FENNING*

fMember of The New York and District of Columbia Bars; Former member Examining
Corps of U. S. Patent Office.
*Professor of Patent Law, The Georgetown University Law School; Sometime Assistant

United States Commissioner of Patents.
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SOCIAL LEGISLATION�by Helen I. Clarkef. D. Appleton-Century Co., New

York, 1940. Price $4.50.

This volume will be of interest to the law student since it cites many-
decided cases to illustrate the problem under discussion and may well be
on the reference desk of lawyers in practice. It should be of considerable
assistance to social workers who often must decide whether they will take
everyday cases into the courts. The publisher says that the book is not
intended to teach the law on any subject but to show the complexities of

"legal procedure, the way courts reason, the involved social problems to

be met by legal resources and the inter-relations of law, sociology and
social work". The 650 pages are really three books. Book II, Chapters
IX to XIV, concerns itself with the legal relations of parent and child and
state. Book III treats the vital problem of the book, the dependent and
the state, Chapters XV to XXIV. These sections are competent and

widely documented. The theoretical sociologist would not write Part II
in such an exclusively legal style and certainly would write Book I, (the
family, divorce, birth control and eugenical sterilization) much differ

ently.
Part III, the dependent and the state, occupies Chapters XV to XXIV.

Considering these chapters in order, we find a history of the seculariza
tion of relief. This historical treatment leads into an 18 page treatment
of the English Poor Law from its beginnings until now. Professor Clarke

spares the English nothing in exposing the by-gone roots of many of our

present day social evils but this chapter could well be expanded. One is

grateful for the summary of recent welfare legislation in England. On

page 411, dealing with the present attitude of that government toward
the able-bodied unemployed, occurs the statement: "In the enactment of
the Unemployment Act of 1934 England rejected the theory adopted in
the United States of providing work relief to the involuntarily unem

ployed on a nationally supported and administered base". In view of our

many current comparisons with Great Britain, this statement furnishes
food for reflection. Recent legislation in France and Germany is ade

quately and fairly handled; the discussion of Russian legislation is inter

esting. The History of the Care of the Poor in Massachusetts is the usual
development of the Massachusetts Bay Colony relief history and is
followed by chapters on Prevailing Poor Relief Legislation in the United
States. Definition of units of administration, residence, domicile, etc.,
foreshadows the coming struggle to determine what political unit shall
be charged with the care of the migrant family and indeed in what that
care shall consist. Federal emergency relief legislation is treated chro

nologically. The present sitation is summed up (page 556) in seven

tAssistant Professor of Social Work, University of Wisconsin.
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well-phrased queries as to our future path in this field : Federal or State
aid, a possible combination of both, work projects or relief, wages to be

paid, should a differential in standards of living by regions be recognized
and finally what percentage of the public income should go for public
services of a relief nature? Prudently, no answers are vouchsafed to these

questions. The three final chapters consist of an analysis of the Social
Security Act in its several divisions: relief, pensions, unemployment,
special care of the blind and of dependent children. The controversy over
the adoption of a "pay as you go" policy or of building up huge reserves

is rehearsed, without taking sides. The Appendix includes a "Table of
Cases" cited which will be very valuable to legal and social welfare stu
dents. The index is voluminous and complete.
Chapters IX to XIV constitute Part II and deal with the legal rela

tions of parents and children, as well as the relation of both to the legal
state. As a rehearsal of cases decided and the tendencies of the court,
the matter is valuable. The type of approach is closer to Part III than
to Part I. The sociologist would include also a humanistic and philo
sophical treatment of the material.
Teachers of Social Work must handle borderline problems that are

also the concern of theoretical sociology. The statement of the publisher
that this book shows the inter-relationships of law, social work and sociol

ogy is open to some question. The reviewer believes that the relation

ship of sociology to the two branches named is not altogether indicated
by this work. There has indeed been an overspecialization in the Ameri
can social sciences and the need for a synthesis among the various dis

ciplines has been emphasized for some time. However, the treatment
of the first nine chapters in this work, Book I, is much more theoretical
than that of the other sections and the reader finds himself constantly
annoyed with the narrowness of interpretation. This division is not as

widely documented and seems at times to depend on a basic source for
each chapter. It is a temptation to conclude that it was added as an

aftermath, even though presented first. Therefore lawyers and social
workers are asked not to rely entirely on this section for an interpretation
of the problems of the family, its history and development, divorce, birth
control or eugenical sterilization. Professor Clarke uses this opportunity
to plead, indirectly, for women's rights on the basis of an "absolute"

equality. The long treatment of birth control and eugenical sterilization
is quite old-fashioned, even out-moded. Population students have long
since given us an essentially new approach to the consideration of these
vitally important current problems.

ANDREW J. KRESS*

?Professor of Sociology, Georgetown University.
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